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T H E  SUPREME COURT 
O F  

NORTH CAROLINA 

Chief J u t i c e  

WILLIAM H .  BOBBITT 

Associate Justices 

CARLISLE W. HIGGINS JOSEPH BRANCH 
SUSIE SHARP ,J. FRANK HUSKINS 
I. BEVERLY LAKE DAN K. MOORE 

Enmyency  Justices 

EMERY B. DEKNY WILLIAM B. RODMAN, ,JR. 
J. WI:LL PLESS, JR. 

Marshul atld Libraria?: 

RAYMOND ;\I. TAYLOR 

ADMINISTRAT1V:E OFFICE O F  THK COURTS 

Director 
Bmr M. JIOXTAG~E 

Assistant Director attd Administratice Assistotct t o  tile Chief Justice 
FRANK W .  BULLOCK, JR. 

APPELLATE DIVISIOS  REPORTERS 



TRIAL JUDGES OF  T H E  GENERAL 
COURT OF JUSTICE 

DISTRICT 
1 
2 
3 

4 
6 
5 
6 
7 
8 

9 
10 
10 
11 
12 
12 
13 
14 
15 
16 

17 
18 
18 
18 
19 
19 
20 
21 
21 
22 
23 

SUPERIOR COURT DIVISION 

First Di.z;isio?z 

JUDGES 

WALTER W. COHOOX 
ELBERT S. PEEL, JR. 
WILLIAM J. E L ~ D Y ~  
HOWARD H. HUBBARD 
JOSHUA S. JAMES' 
BRADFORD TILLERY 
JOSEPH W. PARKER 
GEORGE M. FOUNTAIS 
AL~ERT W. COWPER 

ADDRE438 

Elizabeth City 
Williamston 
Greenville 
Clinton 
Wilmington 
Wilmington 
Windsor 
Tarboro 
Kinston 

Second Dicision 

HAMILTON H. HOBGOOD 
WILLIAM Y. BICKETT 
JAMES H. POU BAILEY 
HARRY E. CANADAY 
E. MAURICE BRASWELL 
COY E. BREWER 
EDWARD B. CLARK 
CLARENCE W. HAIL 
LEO C A R R ~  
HENRY A. MCKINNON, JR. 

Louisburg 
Raleigh 
Raleigh 
Smithfield 
Fuyetteville 
Fayetteville 
Elizabethtown 
Durham 
Burlington 
Lumberton 

Third Dixision 

Yanceyville 
High Point 
Greensboro 
Greensboro 
Troy 
Spencer 
Southern Pines 

JR. Winston-Salem 
Winston-Salem 
Statesville 
North Wilkesboro 



DISTRICT 

21 
25 
26 
26 
26 
27 
27 
28 
28 
29 
30 

Fourth Division 

JUDGES 

W. E. ANGLIPT 
SAM J. ERYIN, I11 
WILLLAM T. GRIST 
FRED H. HASTY 
FRANK W. SNEPP, JK. 
P. C. E'ROKEBEXGER 

B. T. FALLS, JR. 
W. K. & ~ c ~ A N  

HARRY C.  ARTIN IN 

J. W. JACICSOX 
T. D. BRYSOK 

SPECIAL JUDGES 

FATE J. BEAL 
JAJ~ES C. BOWMAK 
J. WILLIAM COPELAND 
A. PILSTON GODWIN 
ROBERT M. MARTIN 
HUBERT E. MAY 
GEOP'S~E R. RAGSDALE~ 
LACY H. THORNBURG 

ADDRESS 

Burnsville 
Jlorganton 

Charlotte 
Charlotte 
Charlotte 
Gastouia 

Shelby 
.Isheville 
.islieville 
Hendersonville 

Bryson City 

I.enoir 

Southport 
Murf reesboro 
Raleigh 
High Point 
Sashville 

Raleigh 
Webster 

EMERGEXCP JUDGES 

Sashville 
Woodland 
Charlotte 
C'oinjoclr 

L151~erille 
Le~ ing ton  
Vrnnlrlin 
liockinghem 
Warsaw 

lDied 27 June  1970.  Succeeded by RoSert Dixon Rouse, Jr. ,  E'arrnville, 7  August 1 9 7 0 .  
ZApDointed 2 8  February 1 9 7 0  to succeed Rudolph I. Xintz.  
sDied 5 April 1 9 7 0 .  Succeeded by Thomas  D. Cooper, Jr. ,  Burlington, 2 8  M a y  1 9 i 0 .  
&Appointed 1 6  February 1 9 7 0  to succeed Charles JI. Xeavea who resigned 1 3  February 

1970.  
=Resigned 3 1  J u l y  1970.  Succeeded by Marvin K. Blount, Jr. ,  Greenville, 2 5  August 1 9 7 0 .  

vii 



DISTRICT COURT DIVISION 

UISTXICX JUDGES 

1 FENTRESS HORNER (Chief) 
N. ELTON AYDLETT~ 

2 HALLETT S. WARD (Chief) 
CHARLES H. MANNING 

3 J. W. H. ROBERTS (Chief) 
CHARLES H. WHEDBEE 
HERBERT 0. PHILLIPS, I11 
ROBERT D. WHEELER 

4 HARVEY BONEY (Chief) 
PAUL M. CRUMPLER 
RUSSELL J. LANIER 
WALTER P. HENDERSON 

5 GILBERT H. BUR NETT^ (Chief) 
N. B. BAREFOOT 
JOHN M. WALKERS 

6 J. T. MADDREY (Chief) 
JOSEPH D. BLYTHE 
BALLARD S. GAY 

7 J. PHIL CARLTON (Chief) 
aLLEN W. HARRELL 
TOM H. MATTHEWS 
BEN H. NEVILLE 

S WILLIAM M. NOWELL? (Chief) 
HERBERT W. HARDY 
EMMETT R. WOOTEN 
LWTER W. PATE 

9 JULIUS BANZET (Chief) 
CLAUDE W. ALLEN, JR. 
LINWOOD T. PEOPLES 

10 GEORGE I?. BASON (Chief) 
EDWIN S. PREBTON, JR. 
S. P R E T ~ W  WINRORNE 
HENRY V. BARNETTE, JR. 
N. F. R A N S D ~ L  

11 ROBERT B. MORGAN, SR. (Chief) 
W. POPE LYON 
WILLIAM I. GODWIN 
WOODROW HILL 

12 DERB S. CARTER (Chief) 
JOSEPH E. DUPREE 
DARNS B. HERRING, JR. 
GEORGE 2. STUHL 

13 RAY H. WALTON (Chief) 
GILES R. CLARK 

14 E. LAWSON MOORE (Chief) 
THOMAS H. LEE 
SAMUEL 0. RILEY 

1Appointed 9 NIarch 1 9 7 0  to succeed William S. Privott wh 
%Appointed Chief Judge 2 5  February 1 9 7 0  t o  succeed H. 

February 1970. 
SAppointed 25 February 1 9 7 0 .  

viii 

ADDRESS 

Elizabeth City 
Elizabeth City 

Washington 
Williamston 

Greenville 
Greenville 
Morehead City 
Grifton 

Jaclisonrille 
Clinton 
Beulaville 
Trenton 

Wilmington 
Wilmington 
Wilmington 

Weldon 
Hnrrellsville 
Jackson 

Pinetops 
Wilson 
Rocky Mount 
Whitakers 

Mount Olive 
Maury 
Kinston 
Kinston 

Warrenton 
Oxford 
Henderson 

Raleigh 
Raleigh 
Raleigh 
Raleigh 
Fuquay-Varina 

Lillington 
Smithfield 
Selma 
Dunn 

Bayetteville 
Raeford 
Fayetteville 
Fayetteville 

Southport 
Elizabethtown 

Durham 
Durham 
Durham 

io died 1 8  February 1970.  
Winfleld Smith who died 1 4  



DISTRICT 

15 

16 

18 

20 

21 

24 

25 

26 

27 

29 

30 

J U D G E S  

HARRY HORTON (Chief) 
STAKLEY PEELE 
D. MARSH MCLELLAND 
COLEMAN CATES 

SAMUEL E. E(BITT~ (Chief)  
JOHN S. GARDNER 
CHARLES G. \ ICLEAN~ 

E. D. KUYKE~YDALL, JR. (Chief) 
HERMAR G. ENOCHS, JR. 
B Y R ~ S  HAM O R T H  

ELRETA hl. ALEXANDER 
R. GORDON GENTRY 
I<ERNETH &I. CARRINGTON 
EDWARD I<. WASHIKGTON 

E'. FETZER MILLS (Chief) 
EDWARD E. C 'RUTCI~~~IELD 
WALTER hl. 1 2 a n r p ~ ~ u  
A. A. WEBR 

ABNER ALEXP~NDER (Chief) 
BUFORD T. HENDERSON 
RHODA B. R l r x x i ~ s  
J O H N  CLIFFORD 
A. LINCOLN ~ ~ H E R K  

J. RAY BRASWELL (Chief)  
J. E. HOLGH~USER, SR. 

Pittsboro 
Chapel Hill 
Burlington 
Burlington 

Lumberton 
Lumberton 
Lumberton 

Greensboro 
Crreenhboro 
High Point 
Green\boro 
Greensboro 
Greensboro 
Jamestown 

Wadesboro 
Albemarle 
Rocliingham 
Rockingham 

Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 

Sewland 
Boone 

MARY GAITIIE:R WHITEKER (Chief) Hickorv 
JOE H. EVANS 
LIVIRG~TON VERNON 
BENJAMIN BEACH 

WILLARD I. GATLIKG (Chief) 
W ~ m u n z  H. ABERNATHY 
HOWARD B. ARBUCXLE 
J. EDWARD STDICES 
CLALTIA E 'WATKINS 
P. B. BEACHUM, JR.  
CLIFTON JOHNSON 

LEWIS BULM INKLE (Chief) 
OSCAR F. MASON, JR. 
JOE F. MULL 
JOHN R. FRIDAY 
ROBERT \v. I<IRBF~ 

ROBERT T.  GASH^ (Chief) 
WADE B. MILTHENY 
EVERET'LZ C. CARKESQ 

F. E. ALLEY JR. (Chief) 
ROBERT J. LEATHERWOOD, I11 

~ i c k o &  
Morganton 
Lenoir 

Charlotte 
Charlotte 
C h a f  otte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 

Gastonia 
Gastonia 
Shelby 
Lincolnton 
Gastonia 

Breoard 
Forest City 
Marion 

Waynesville 
Bryson City 

'Ap~ointed Chief Judge 29 July 1970 to sucreed Charlea P. Gaylor who retired 30 June  
1970. 

6Appointed Chief Judge 13 July 1970 to succeed Robert F. Floyd who resigned 13 July  
1970. 

e A ~ ~ o i n t e d  13 July 1970. 
?Appointed 21 September 1970 to succeed William 4 .  Hason who died 31 August 1970. 
SAppointed Chief Judge 30 June 1970 to surceed Forrest I. Robertson who resigned 3.0 

June 1970. 
'Appointed 7 August 1970. 
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ATTORNEY GENERAL O F  NORTH CAROLINA 

dttorney General 
ROBERT MORGAN 

Deputy dttorneys General 
HARRY TV. MCGALLIARD JAMES F. BULLOCK 
Rar PH 3 1 0 0 ~ ~  JEAN A. BEXOY 

ROBERT BRUCE WHITE, JR. 

Assistant A t t ~ r n e u s  Getwral 
PARKS H. ICENHOUR I. B. H m s o s .  JR.  
ANDREW H. RICDASIEI. T. BUIE COSTEN 
WILLIAM W. ~\~ELYIN CL~UDE TV. HARRIS 
MILLARD R. RICH, JR. WILLIAM B. RAY 
HENRY T. ROSSER WILLIAM F. BRILEY 
M m o a  C. BANKS THOMAS B. WOOD 
I. BEVERLY LAKE, JR. CHARLES &I. HENSEY 
ANDREW A. VANORE, JR. ROBERT G. WEBB 
SIDNEY S. EAGLEG, JR. CHRIS~IXE Y. DENSON 
RORERT S. WEST HER^ JACOB L. SAFRON 

EUGENE H.~FER 

SOLICITORS OF SUPERIOR COURT 
DISTRICT 

1 
2 
3 
4 - 
0 

6 
7 
8 
9 
9-8 
10 
10-A 
11 
12 
13 
14 
14-8 
15 
16 
17 
18 
19 
20 
21 

SOLICITORS 

HERBERT SMALL 
ROY R. HOLDFORD, JR. 
TV. H. S. BURGWYN, JR. 
ARCHIE TAYLOR 

ADDRESS 

Elizabeth City 
Wilson 
Woodland 
Lillington 
Morehead City 
Clinton 
Raleigh 
Wilmington 
Fayetteville 
St. Pauls 
Durham 
Burlington 
Winston-Salem 
Greensboro 
Carthage 
Gastonia 
Charlotte 
Concord 
Lincolnton 
North Wilkesboro 
Caroleen 
Marshall 
Sylva 
Eden 

'Resigned 3 1  August 1970. Succeeded by  Jack Allen Thompson, 1 September 1970. 
SA~~ointed Judge Fifteenth Judicial  District 28 May 1970. Succeeded by Herhert F. 

Pierce. Burlington. 
SResigned 1 April 1970. Succeeded by Je r ry  W. Whitley. 



SUPERIOR COURT, SPRING SESSIONS, 1970 

FIltST DNISION 

First U i s t r i c t - J u d g e  Hobbard. 
Camden-Apr.  6.  
Chowan-Mar.  30" A p r .  2 7 t .  
C'urrituck-Jan. 2 6 i :  Mar .  2 ( A ) .  
Dare-Jan. 1 2 t ( 2 ) ;  F e b .  9': May  25. 
Gates-Mar. 2 3 ;  May  181.  
P a s q u o t a n k - J a n .  S t ;  F e b .  1 6 * ( 2 ) ;  M a r  

1 6 t :  M a y  4 t ( 2 ) ;  J u n e  1 * ( 2 J .  
Perquimans-Fel l .  Z t ;  M a r .  9 t ;  Apr. 1 3 .  

Second  Distr ict--Judge Min tz .  
Heaufort--Jan.  1 9 * ;  J a n .  2 6 ;  F e b .  2 t :  

Feb.  l f i t ( 2 l ;  Mar.  l 6 * ( 2 ) ;  May 4 t ( ? l :  M a y  
23.: J u n e  8 t .  

Hyde-May 1 8 .  
Mar t in - Jan .  s t ;  M a r  9 ,  Apr .  6 7 ;  J u n e  

I t :  J u n e  22 .  
Tyrrell-Apr. 20. 
W a s h i n g t o n - J a n .  1 2 .  F P ~  9 t :  A r ~ r .  2 7  

T h i r d  Uistr ic t--Judge P n r b e r .  
Carteret-Feb.  ! I t ( 2 1 :  Mar.  9 t 1 2 ) ;  M a r .  

30:  Apr .  2 7 t l A ) :  J u n e  8 ;  J u n e  22. 
Craven--Jan.  6 ( 2 l :  F e b .  2 t :  M a r .  $ ( A ) :  

Apr .  6 ;  M a y  4 t ( Z I :  M a y  2 5 ( 2 l .  
Famlico-Jan.  1 9 :  Apr .  13 .  
P i t t - Jan .  26:  F e h .  2 3 ( 2 ) :  M a r .  1 B ( A l  

! 2 1 ;  A p r  I n t ( A 1 ;  A p r .  2 0 :  M:ly 1 8  M a y  
2 5 t ( A ) :  J u n e  2 2 ( A I .  
F o u r t h  Distr i r t - lur lge F o u n t a i n .  

Du~lin-.T;.n. 19. :  >Tar. 2 * ( A ) ;  M?r .  9 t  
( 2 , ;  >lay 11 ' ;  Ma? 257.  

Jones-Jan.  1 2 t ;  Mar .  2 l A l .  
Onslow-Jan.  5 ;  F e b .  9 t ;  F e b .  1 6 ( 2 ) :  

Mar .  2 3 t 1 2 1 ;  Apr.  1 3 :  Ma). 1 8 :  J u n e  2 2 t  

Sampson-Jan .  2 6 ( 2 ) ;  Apr .  b ? ;  Apr .  27': 
M a y  4 t ;  J u n e  l t ( 2 ) .  

F i f t h  D i s t r i e t - J u d g e  C o w l ~ e r .  
S e w  Hanover - Jan .  5 * ( A ) :  J a n .  12';  

J a n .  l Y t ( 2 ) ;  F e b .  2 t ( A ) ;  F e b .  9 t ( 2 1 :  F e b .  
2 2 " ( 2 ) .  . \ lar .  9 t i 2 ) ;  liar. ? 3 t ( A ) ;  h l a r .  30 
" ( 3 1 ;  A p r .  1 3 t ( ? ) ;  Apr .  ? 7 * ( A l ;  M a y  4 t  
( 2 ) :  > l a y  1 8 t ( A ) :  M a y  25.13) :  J u n e  2 2 t .  

I'enAer-Jan 5 ;  F e b .  2 7 :  J l a r .  2 3 ( A l :  
A p r .  Z i t .  

S i x t h  Distr i r t - ludge Cahoon .  
Bert ie-Feh 9 1 2 ) :  May  1 1 ( 2 l .  
Hal ifax-Jan.  2 6 ( 2 ) ;  Mar .  2 t ;  Apr .  2 7 :  

N a g  2 6 t 1 2 1 ;  J u n e  8'. 
Hertforcl-I'eb. 2 3 ;  Apr. 1 3 ( 2 l .  
S n r t h a m ~ , t o n - J a n .  1 9 t ;  Mar .  3 0 ( 2 l .  

S e v e n t h  Distr ic t- ludge Peel .  
E<lgecombe-Jai l .  19.; F e b .  2 3 ' l A ) ;  A p r .  

20':  > lag  I f i t ( 2 l ;  J u n e  8 ( A 1 .  
S a s h - J a n .  5 t :  J a n .  2 6 * ( 2 ) ;  Mar .  9 ? ;  

\ f a r .  30': S l ay  4 t ( 2 l :  J u n e  I * ;  J u n e  2 2 t .  
\Yilson-Jan. 1 2 t :  F e b .  Y'(21: Mar.  2 7 ;  

l l a r .  1 6 * ( 2 l ;  Apr.  6 t ( 2 l :  Jla? l i 1 A l ( 2 ) :  
J ~ i n e  8 t .  

E i g h t h  nh t r i c t - l r rdge  B u n d y .  
Grerne--.Ian, 5 t :  F e h .  2 3 ;  J u n e  22 
Idenoir-.Ian. I ? * ;  F e b .  9 t ( 2 ) ;  l l a r .  9. 

( A ) ;  \Tar 1 6 1 2 1 :  Apr .  1 3 t ( ? I ;  > l a y  1 8 t  
( 2 1 ;  J l ~ n e  S * .  

W a y  n e - J a n .  1 9 * ( 2 ) :  F e b .  2 t l A ) ( 2 ) ;  
l l a r ,  2 t ( Z I ;  \ l a r .  3 0 * ( 2 l :  J l a y  4 t l ? l :  J u n e  
1 t. 

\ i n t h  IBifitrirt-Jndee Cla rk .  
F rank l in -Feb .  2.: P e b .  2 3 t ;  Apr .  2 0 t  

, z ) ;  l r a y  l l * .  
Granvil le-Jan.  1!1: J a n .  ZGT(A1 ; A p r .  

6 ( 2 l .  
Ppr~o t i -Feb  0 ,  F e h .  1 6 7 ;  Mar .  2 3 t ;  M a y  

: S .  May 2 6 t .  
Vance-Jan. 12':  h lar .  2'; h l a r .  1 6 7 :  

J u n e  8 t :  J u n e  22'. 
Warren-.Tan. S t ;  J a n  26'; Ma?  I ? :  

J u n e  I * .  
T e n t h  1 ) i~ t r i r t - \Vnke  

Scheclnle A-luclpe H e l l .  
J a n  : , * I ? ) :  J a n .  l R ? l : ! l :  IZeh q ' l ? ) ,  Fel t  

2 3 t ( 2 l ;  h l a r .  I t i t ( 2 ) ;  > t a r .  S O * ( Z ) ;  Apr ,  
1 3 * ( 2 1 ;  ,\],I.. a i t ( 2 ) ;  > f a y  1 8 t ( 2 ) ;  J u n e  1  
t 2 1 ;  J u n e  2 2 t .  

S c h e d u l e  H J u d r e  Ba i l ey .  
J a n .  5 t l 2 r ;  J a n  19 '131;  F e b .  Q t ( 2 ) :  F e h  

? 3 * 1 2 j ;  .\lnr. 1 6 ' ( 2 1 ;  U a r .  3 0 t ( 2 ) ;  A y r .  
i 3 ; ( ? 1 :  A p r .  Z i ' ( 2 ) ;  \ l a y  1 8 * ( 2 l ;  J u n e  I t  
( 2 1 ;  J u n e  22.. 
E l e v r n t h  1)istrict--1udge C a r r .  

Harnet t- .Jan.  5 * ;  F e h  Y t ( A )  ( 2 1 ;  F e b .  
X t :  Xlar. I t ; * ;  J l a r .  2 3 t t A I ( Z ) ;  Apr .  2 0 t :  
Ma) 1 6 * ( A I .  J u n e  X t .  

J o h n s t o n - ~ J : t n ,  l ? t l 2 l  ; F e b .  ? t ( A )  ; F e b .  
9 ( ? l ;  l l a r .  2 t ( 2 ) ;  ADr. 6 t ;  ADr. 13 ' ;  May  
4 1 1 2 1 :  J u n e  1 

1,e~--,Tan 26.: F e b .  2 t ;  AIar. 23 ' ;  A p r .  
2 7 1 :  .\lay 2 5 t .  
T n  e l f t h  1) iktr i r t  

Sc l~ec lu le  A d u d g e  I c K i n n o n .  
Cumber land-Jnn .  6'1 21 ; F e b .  1 6 t ( Z I  ; 

Mar.  2 ( 2 l :  >Tar. 3 0 1 1 2 ) ;  l f a y  4 t ( 2 1 :  May  
l h ' ( 2 1 ;  J u n e  22.. 

Hoke-Jan.  26 

-. 

~ r ~ l ~ e r l i i l e  U - l u d g e  Hobgood .  
[ 'urnherland-Jan.  5 t ( 3 ) ;  F e h  2 * ( 2 ) :  

F p b  1 6 ' 1 2 ) ;  l l a r  I i * ( ? ) :  > f a r .  3 0 t 1 2 1 :  A p r .  
1 3 ' 1 2 1 ;  J11ne I t ( ? ) :  J u n e  22. 

Hoke-Mar.  2 t ;  Apr .  2 i .  

Tl i i r t r -enth IPistrirt-Judge Biclzet t .  
tiladen-Feb. 16 ;  Mar .  l e t ;  Apr .  2 0 ;  

3 l n v  1 X t .  
~ir~lnswick-  an. 1 9 ;  F e b .  2 3 1 :  Apr .  2 7 t ;  

> l a )  l I ( A 1 ;  J u n e  I t .  
Columbus-Jan.  5 t l 2 l  ; J a n .  26 '12) :  F e h .  

9:; Xlar. 2 t :  A p r .  1 3 7 ;  > l a y  4'; Slay 2 5 f ;  
.T'>ne 22. 

F i f t e e n t h  D i s t r i c t - J u d g e  I l r a swe l l .  
A ia lnance - Jan .  5 t ( 2 1 ;  J a n .  I R * ( A ) ( 2 l ;  

I'eb ? + ( ? I :  M a r  2 * 1 ? l ;  Apr .  6' ;  Apr.  1 3 t  
( 2 ) ;  > lay  4.; S Iay  2 5 t ;  J u n e  8'; J u n e  22.; 

Chatbarn-Frl , .  1 6 :  Mar .  1 6 t :  N a p  1 1 :  
J u n e  I t  

Orange--Jan.  l Z e ( A 1 ;  J a n .  1 9 + ( 2 ) :  F e b .  
23': Y a r .  301; Apr .  27';  J u n e  8 t ( A 1 .  

S i s t e e n t l ~  I l is t r i r t - ludge B r e w e r .  
Robeson-Jan.  5 * ( 2 ~  : J a n .  1 9 t ( Z I  ; F e b  

! i * :  F r b .  2 3 * 1 2 ~ ;  \ l a r .  S t ;  .\lax'. 23.; Mar.  
3 0 7 :  4 p r .  6 ' 1 2 ) :  . \ f ay  4 * ( 2 ) ;  May  1 8 t ( 2 1 :  
J u n e  I * ( ? ) .  

Srot iani l -Feb.  2 7 ;  Mar .  1 6 ;  Apr .  2 7 t ;  
J u n e  ?2 .  

S u m e r a l s  frr l lowing t h e  d a t e s  indicate t F n r  C ~ i i l  Cases .  For C r i m i n a l  Casea.  
n u m b e r  of w e e k s  t e r m  m a y  hold No $ J u d i c i a l  S o n - J u r y  T e r m  
n u m e r a l  f o r  o n e - w e e k  t e r m s .  1 A I  J u d g e  to be Ass igned .  



THIRD DIVISION 
S e v e n t e e n t h  Dls t r l c t - Juc lge  MrConne l l .  

Cas\rell-Feb. 2 3 t ;  M a r c h  23. 
R o c k i n g h a m - J a n .  1Y812J; F P ~ .  1 6 t ( A J ;  

Mar .  9 t l 2 ) ;  Mar.  3 0 * ( A ) ( 2 ) ;  Apr .  1 3 t 1 2 1 ;  
hla? 1 8 t ( 2 ) :  J u n e  22. 

Stokes-Feb. 2 ;  A p r .  6. 
Sur r s - Jan .  5 * ( 2 ) ;  Feb .  9 t ( 2 ) ;  Mar.  3 0 t ;  

May  4 * ( 2 ) ;  J u n e  l t ( 2 ) .  
E i g h t e e n t h  D i s t r i c t  

S c h e d u l e  A J u d g e  J o h n s t o n  
Greensboro-Jan.  1 9 t ( 2 ) ;  Feb .  2 * ( 2 1 ;  

Feb .  1 6 * ( 2 ) ;  Mar .  ! l t ( 2 ) ;  .\far. 23'; A p r .  
137 ;  May  4 * ( 2 ) ;  May  1 8 t ( 2 ) ;  J u n e  l t l 2 l ;  
.Irrne 2 2 t .  

I l i g h  Po in t - Jan .  5 t 1 2 ) :  liar. 3 0 t ( 2 i .  
S c ~ h e d u l r  b T u d g e  Collier. 
Or.eensboro-Jnn. 5 * ( 3 l ;  F e b .  2 t ( 2 J :  

Xlar. 2 .12);  Mar .  2 3 ? ( 3 J :  Apr .  1 3 * ( 2 J :  A r ~ r .  
?i i  1 2 , ;  .Tune 1 * ! 2 ) .  

H1g.11 Point-Feb. 1 6 t ( 2 ) ;  M a y  1 8 t t 2 l ;  
J u n e  22T. 

S c h e d u l e  C-Judge Cambi l l .  
Greensboro-Jan.  5 t ( 2 ) ;  F e b .  1 6 t ;  J l a r .  

3 0 a ( 2 ) ;  Apt'. 2 0 t ( 2 ) ;  . \ lay 28'; J u n e  22' 
High Po in t - Jan .  19': Feb .  9'; h l a r .  9.; 

A p r .  13': May  11'; J u n e  8 . .  
S i n e t e e n t h  D i s t r i c t  

S c l w d u l e  A-Joclae Gwyir. 
Cabar rus -Feb .  2 t ( 2 1 ;  Mar .  3 0 t ;  May 

1 L 
.Zlontgomery-Apr. 6 ;  May  25t .  
Rando lph-Jan .  5 t ( ? l ;  Mar .  2 7 1 2 ) :  May 

4 t ( 2 ) ;  J u n e  I t :  J u n e  8.. 
Ko\rnn-Jan.  2 6 t ;  J u n e  22'. 
S c h e d u l e  I M u d g e  K i v e t t  
Cabar rus - Jan .  5'; J a n .  1 2 t ;  Mar .  2 t  

( 2 ) ;  Apr .  2 0 ( 2 ) ;  J u n e  l t l l ) .  
.\lontgomery-  an. 19. 
Kando lph-Jan .  2 6 * ( 2 ) :  Feb .  9 t ;  Mar .  

3 0 * ( A ) :  Apr .  6 t ( 2 ) .  

F O r n T H  
T w e n t a - F o u r t h  D l s t r i r t - J u d g e  J l r L e a n .  

Aver>--Apr. 2 i ( 2 ) .  
hladlson-Feb. 23;  Mar .  1 6 t ( 2 ) ;  May  25 

1 2 ) .  
Mitchell-Apr. 6 ( 2 ) .  
W a t a u g a - J a n .  1 9 ;  Mar.  30;  J u n e  8 t .  
T a n r e v - M a r  2121 . . . . . - -. . . -. . - , . , . 

T \ v m t g - ~ ' i f t h  D i s t r i c t  J u d g e  nlartin. 
Burke-Feb.  1 6 ;  Mar .  9 ;  Mar .  1 6 ( A ) ;  

Apr.  2 0 * ( A ) ( 2 ) ;  M a y  4 t ( 2 ) ;  J u n e  l ( 2 ) .  
C'aldwell-Jan. 5 * ( A )  ( 2 )  ; J a n .  l S t ( 2 I  ; 

Feb. ? 3 ( 2 ) ;  Mar .  ? 3 t ( 2 ) ;  May  1 8 ( 2 ) .  
Ca tawba-Jan .  5f ( 2 ) ;  F e b .  2 ( 2 ) ;  Mar .  

I f i t A ) ;  A p r .  6 ( 2 ) ;  Apr .  2 0 t ( A ) ;  A p r .  2 7 t ;  
.June 1 ' ( A )  ( 2 ) ;  J u n e  2 2 t  
T w e n t y - S i x t h  Dis t r i c t - J l eck lenburg  
S c h e d u l e  A - J u d g e  J a c k s o n  

J a n .  5 '12);  J a n .  1 9 t ( 2 ) ;  Feb .  2 ' ( 3 ) ;  
Xlar. 2 t :  Mar .  9712) ;  Mar .  23.12); A p r .  
f i t ( ? ) ;  A p r .  ZOt (2 ) ;  M a y  1 1 ° ( 3 ) ;  J u n e  I t  
( 2 1 ;  d u n e  22'. 

S c h e d u l e  B J u d g e  B r y s o n .  
.Jan 5 * ( 2 ) :  J a n .  I Y t ( 2 ) :  F e b .  2 * ( 3 ) :  F e b .  . . -  ~~ 

2 3 t ;  Mar .  9 * ( 2 ) ;  Mar .  ? 3 ? ( 2 ~ ;  A p r . ' 6 * ~ ( 2 ) ;  
Agr .  2 0 t ( 2 ) ;  M a y  l l * ( R ~ ;  J u n e  l t l 2 ) ;  
. l ? l n e  1 7 1  - -  , .  

S c h e d u l e  C-Judge Angl in .  
J a n .  5 t ( 2 ) ;  J a n .  19 '12) ;  'eb. 2 t ( 2 ) ;  F e b .  

1 6 t ( 3 ) ;  Mar .  16.; Mar .  2 3 t ( 2 l ;  A p r .  6 '12);  
Apr .  20*(2) ;  M a y  4 t ;  M a y  1 8 t ( 2 ) ;  J u n e  1 
' ( 2 ) ;  J u n e  22'. 

S c h e d u l e  I h J u d e e  t o  b e  A s ~ I r n e A .  

( 2 ) :  .\la? ? 6 * ;  J u n e  8.; J u n e  22'. 
1.lncnln-Mag l l ( 2 ) .  
Schrclnle  B-Judge E r v l n .  
Cleveland-Jan.  26; M a r .  2 3 t ( 2 ) ;  M a y  

2 5  

Ilowan-Feb. 1 6 * ( 2 ) ;  h l a r .  1 6 t ( 2 ) ;  May  
4 1 2 1 ;  May 1 8 t ( 2 l .  
' h e n t i r t h  1)iutrict-Judge L o p t o n .  

Ans in - Jon .  12.; Mar .  2 t ;  Apr .  1 3 ( 2 ) ;  
J u n e  8'; J u n e  22 t .  

.\loore-Jan. 1Yt:  J a n .  26'; Mar .  9 t ( A ) ;  
Aur.  27': J I a v  1 8 f .  - ,  

Hichrnond-Jan.  5'; Feb .  9 t :  M a r .  1 6 t  
( 2 ) ;  Apr .  6.; M a y  2 5 t ( 2 ) .  

S tan l s -Feb .  27 ;  Mar .  30 ;  M a y  l l t .  
Union---Feb. 1 6 ( 2 ) ;  M a y  4 ( A ) .  

T w e n t y - F i r s t  D i s t r i c t - F o r s y t i ~  
S c h e d u l e  A J u d g e  Cr i s smnn .  
,Jan.  5 ( 3 i ;  J a n .  2 6 t l 3 ) ;  F e b .  1 6 t ( 2 ) ;  

Mar .  : ( 3 ) ;  Mar .  3 0 1 ( 3 ) ;  A p r .  2 0 t ( 2 ) ;  May 
( ( A ) ;  May 1 1 ( 2 ) :  M a y  2 5 t ( 3 ) .  

Schrc lu lc  L l - Judge  Exum. 
J a n .  5 t ( : i l ;  F e b .  2 ( 3 ) ;  J l a r .  9 t 1 2 ) ;  h l a r .  

? 3 t ( 2 l :  A v ~ .  G ( 2 ) ;  A p r .  2 0 ( A ) ;  Apr .  27t  
( 2 1 ;  3lav l l t 1 2 ) ;  J u n e  l ( 2 ) ;  J u n e  22. 
T I I . P I I ~ J  -Second D l s t r i c t J u d g e  Seay .  

Alexande!~-Mar. 9 ;  A p r .  1 3 ( A ) .  
Dav i~ l son-Jan .  5 t ( 2 ) ;  J a n .  26;  Feb .  16 

t 1 2 ) :  Mar .  S t ( A ) ;  Mar .  1 6 ;  Mar .  3 0 t ( 2 ) ;  
Apr .  2 0 t ( A ) ;  Apr .  2 7 * ( A ) l 2 ) ;  M a y  l l t ;  
Ma? 1 S t ( A ) ( 2 ) ;  J u n e  1'; J u n e  8 t :  J u n e  
? Y I  - - ,  

Davie--Jan. 19'; Mar .  2 t ( A ) ;  A p r .  20. 
I redel l -Jan.  5 * ( A ) ;  J a n .  1 9 t ( A ) ;  F e b .  

2 ( 2 ) ;  M a r .  l G t ( A ) ;  Mar .  23'; A p r .  2 7 t  
( 2 ) ;  May  1 8 ( 2 ) ;  J u n e  8 t ( A ) .  
T w e n t y - T h i r d  Distr ic t--Judge A r m ~ t r o n g .  

Alleghany-Mar.  23;  M a y  18. 
Aslle--Mar. 30:  May  25. 
Wilkes-Jan.  1 2 t ( 2 ) ;  F e b .  16' '  M a r .  9 t  

( 2 ) ;  Apr .  1 3 ;  M a y  4 t ;  J u n e  1 t i . z ) ;  J u n e  
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Mau  l l t ( 2 ) ;  h l a s  2 b r ( 2 ) ;  J u n e  8 t ;  J u n e  
22 t  .. 
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t f A l  

. 
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~ i ~ i r t i e t h  Distr ic t-Jndge F r n n e h e r g e r .  
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Graham-Mar .  1 6 ;  J u n e  I t ( .?) .  
I l aywood-Jan .  5 t ( 2 ) :  F e b .  2 ( 2 ) :  May  

4112).  
J ackson-Feb .  1 6 ( 2 ) ;  M a y  1 8 ;  J u n e  22t. 
Macon-Apr. 13 ( 2 ) .  
Swain--Mar. 2 ( 2 ) .  
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C A S E S  

ARGUED A N D  DETERMINED IN THE 

S U P R E M E  COURT 

R A L E I G H  

FALL TERM 1969 

STATE O F  NORTH CAROLINA V. MARIE HILL 

KO. 2 

(Filed 10 December 1969) 

1. Criminal L a w  5 135; Homicide § 31- capital  case -wr i t t en  plea  
of gui l ty  - fo rmer  G.S. 15- 162.1 

I n  order for [former] G.S. 15-162.1 to become applicable or operative, 
a defendant and his counsel were required to file a written plea of guilty 
nhich the prosecution and the court might or might not approve, the 
failure to tender such a plea learing the section inoperable. 

2. Criminal L a w  135; Homicide 5 31- repeal  of G.S. 15-162.1 - 
plea of gui l ty  i n  capital  case  - G.S. 14-17 -pun i shment  f o r  fist 
degree  m u r d e r  

The repeal by the 1969 Legislature of G.S. 15-162.1 (which provided for 
a sentence of life imprisonment to be imposed upon an  accepted plea of 
gui1t.r to a capital crime) did not chaope, add to or  take from G.S. 1417, 
~ h i c h  pro-rides for the death sentence for first degree murder in the ab- 
sence of a rerommendation of life imprisonment. 

3. Homicide 5 31; Criminal  L a w  5 13+ jury  verdic t  of first  de- 
pee m u r d e r  - dea th  penal ty  

Where the jury returns a ~ e r d i c t  of guilty of murder in the first de- 
gree ~vitliout a recommendation that the punishment be imprisonment for 
life, the trial court is required to impose the death sentence. 

4. Homicide 5 31; Criminal  L a w  5 135- sufficiency of verdict to 
support  dea th  penalty 

I n  this first degree murder prosecution, the jury's verdict was sufficient 
to support imposition of the death penalty, where the jury foreman an- 



IN THE SUPREME COURT 

nounced that the jury found defendant guilty of murder in the first 
degree, the court asked the foreman whether the jury made any recom- 
mendation with that verdict, to which the foreman replied, "We didn't 
come to that agreement," the court again asked whether the jury made 
any recommendation, the foreman answered, "We did not," and the jury 
answered "Yes" when asked by the clerk whether they found defendant 
guilty of first degree murder. 

5. Homicide 8 2% instructions - capital case - r igh t  t o  recommend 
life inlprisonment 

In  this first degree murder prosecution, the trial court fully and cor- 
rectly charged the jury with respect to the right of the jury as a part of 
its verdict to make the reco~nmendation that punishment should be im- 
prisonment for life, which recommendation would require the court to 
impose that sentence and no other. 

6. Criminal Law § 75- confession by 17-year-old defendant - absence 
of counsel - admissibility 

In  this first degree murder prosecution, contention by seventeen year 
old defendant that her confession made in the absence of counsel should 
have been excluded because of her age and immaturity is without merit, 
since one who has arrived a t  the age and condition of accountability may 
make a valid waiver of counsel and may malie a voluntary confession. 

7. Constitutional Law § 32; Criminal Law § 21- waiver of prelim- 
inary hearing without counsel 

In this first degree murder prosecution, defendant was not prejudiced 
by wairer of a preliminary hearing without counsel, where nothing said 
or done a t  the preliminary hearing had a bearing on the trial. 

8. Criminal Law §§ 76, 123- voluntariness of wnfession - question 
for  court  - submission of issue t o  jury 

In  this first degree murder prosecution, the trial court did not err in 
failing to submit to the jury an issue as  to the voluntariness of defend- 
ant's confession, since under Sorth Carolina procedure voluntariness is 
a preliminary question for the trial judge in the absence of the jury. 

9. Homicide §§ 28, 31- killing in perpetration of robbery -possible 
verdicts 

When the indictment and evidence disclose a killing in the perpetration 
of a robbery, only a verdict of guilty as charged, guilty as charged with 
a recommendation of life imprisonment, or not guilty may be returned 
by the jury, and the court should so instruct the jury. 

10. Homicide § 30-- instructions - homicide committed in perpetra- 
tion of robbery - fai lure  t o  submit issue of second degree murder  

In this prosecution for first degree murder committed during the per- 
petration of a robbery, the trial court did not err in failing to instruct 
the jury that it  might return a verdict of guilty of second degree murder, 
where all of the evidence shows a Billing in the perpetration of a robbery. 

11. Criminal Law § 146;  Constitutional Law § 10- judicial powers 
-appeal n o t  based on  errors  of l aw 

Consideration of an appeal not based on errors of lam is beyond ju- 
dicial competence. 
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12. Constitutional Law @ + division of governmental powers 
Under the constitutional division of governmental powers, the Legisla- 

tire Branch makes the laws, the Judicial Branch interprets them, and 
the Executive Branch executes them. 

13. Criminal L a w  5 146; Constitutional Law 10- powers of Su- 
preme Court 

The Supreme Court hears appeals and determines ~ ~ h e t h e r  the trial 
court committed prejudicial error of law or of legal inference, but the 
Court h2s neither the power to change the law nor to remit the penalty 
which the law provides for its violation. 

14. Constitutional Lam §§ 6, 9; Criminal Law 5 138- legislative and 
executive powers - punishment fo r  crime 

Appeals for changes in the law should be made to the Legislature; ap- 
peals for relief from its penalties after conriction should be made to the 
Governor. 

MOORE, J., did not participate in the consideration or decision of this case. 

BOBBITT, C.J., and SHARP, J., dissenting as to death sentence. 

APPEAL by defendant Marie Hill from a verdict of guilty of 
murder in the first degree and the sentence of death imposed thereon 
by Fountain, J. a t  the December 16, 1968 Criminal Session, EDGE- 
comm Superior Court. 

The defendant was tried upon the following bill of indictment: 

"NORTH CAROLIXA SUPERIOR COURT 

EDGECOMBE COUKTY NOVEMBER T E R M ,  A.D. 1968. 

The jurors for the State upon their oath present, Tha t  Marie 
Hill, Carolyn Fox, Mamie I<. Higgs and Bessie Doretha Wilkins 
late of the County of Edgecombe, on the 7th day of October, 
in the year of our Lord one thousand nine hundred and sixty- 
eight, with force and arms, a t  and in the County aforesaid, un- 
lawfully, willfully and feloniously, and of their malice afore- 
thought. did kill and murder one W. E. Strum, said killing hav- 
ing been committed in the perpetration of the felony crime of 
robbery ~vi th  firearms, to wit;  thcl unlawful willful and felonious 
armed robbery of W. E. Strum against the form of the statute 
in such cast: made and provided and against the peace and 
dignity of the State. 

Roy Holdford /s/ 
SolicitorJ1 

Marie Hill mas arrested in South Carolina on October 25, 1968 
under a Rocky Mount Recorder's Court warrant charging murder 
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in the felonious killing of W. E.  Strum, in the perpetration of a 
felony - robbery with firearms. The following day she signed a 
waiver of extradition and was returned to Rocky Mount, North Car- 
olina for trial. On October 28, she was brought before the Rocky 
Mount Recorder's Court, waived a preliminary hearing, and was 
ordered held for Grand Jury action. On November 4, 1968, Judge 
Copeland entered an order appointing Vinson Bridgers, Esq. as her 
attorney. 

On December 17, 1968, the defendant and her court appointed 
attorney appeared before the Superior Court of Edgecombe County. 
She was arraigned and entered a plea of not guilty. Twelve jurors 
and one alternate were duly selected, sworn and empaneled to try 
the case. The State began the introduction of evidence, the substance 
of which we recite, with actual quotations from the testimony of 
material witnesses. 

Prior to October 7, 1968, W. E.  Strum operated a grocery store 
on Albemarle Avenue in Rocky Mount. At  a few minutes after 
10:OO on that day, Gladys Garrett entered the Strum store, as was 
her custom during her ten minute morning break. She saw the body 
of Mr. Strum partially concealed behind the drink box, and called 
the police. In  response to her call, officers Mullen and Winstead 
went to the store. Finding the dead body of W. E.  Strum, they called 
Dr. 0. E .  Bell, Assistant Coroner, who was admitted to be a medical 
expert in the general practice of medicine. Dr. Bell testified: "I did 
have occasion last October to view the body of Mr. W. E. Strum, of 
Rocky Mount. I saw him on the floor of his store. I observed that  
he had about six lacerations in various areas of his scalp. By  lacera- 
tion I mean cuts. They were not necessarily clean cuts; they looked 
like they had been struck with some object. He had approximately 
six of those in his scalp. . . . I observed that  he had a bullet hole 
just to the left of the midline of his chest about three inches below 
the left nipple. Mr. Strum was dead a t  the time I observed him. He 
also had an injury on his left index finger, kind of a bruised place 
on that  finger. He also had a bullet wound in his head. * * * 
. . . There was a bullet wound on the body of Mr. Strum a t  about 
the lcvel of the top of the left ear, and, as I said, the six lacerations 
on his scalp. The wound a t  the top of the left ear was just a little 
puncture, a little hole there, which was in keeping with bullet 
mound; it  looked more like a bullet wound than anything else. I 
observed that  blood had run out around the head region; there was 
quite a little blood there on the floor. I did form an opinion as to 
the cause of death of Mr. W. E.  Strum. He  had enough head in- 
juries to kill him, or the bullet wound in his chest, I would say either 
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one or both . . . contributed to his death, the loss of blood and 
shock from these wounds, and of course injuries on his scalp con- 
tributed, too; I suspect there were enough of those to kill without 
the bullet wounds, but I would say the bullet wounds were the 
main thing that  killed him." 

Officer Mullen testified for the State, describing the conditions 
in the interior of the store as he found them. ". . . The cash reg- 
ister was right next to the end of the counter before you got to the 
Coca-Cola box. The Coca-Cola box n-as across the end of the counter 
with just enough room there to go between the Coca-Cola box and 
the end of the counter where the cash register mas. Then you could 
go on back towards the back of the store and in the right corner 
there was a sink with two faucets. The back door is on the right- 
hand side as you turn back to the left. Tha t  is where Mr. Strum was 
lying. His  feet were towards the door. H e  was lying on his right 
side with his head towards the meat counter, which is a t  the end of 
the Coca-Cola box across the back of the store. * " * . . . There 
was a large puddle of blood right under Mr. Strum's head. There 
was a bullet wound in the left forehead just across the front of his 
left  ear. It was right along here on his left forehead (witness indi- 
cating). His left front pocket was turned inside out and bloodstains 
were on his pants in the area of his pocket. . . . There were blood- 
stains around his pocket. * * " . . . I found a Dr.  Pepper bottle 
just behind the drink box which had blood all over the side of i t  and 
aIso some hair embedded in the blood. " * * I arrived a t  the 
scene a t  approximately 10:25 in the morning. At  tha t  time, Air. 
Strum was dead. . . . I looked a t  a pasteboard box directly be- 
hind where Mr.  Strum was lying and I found a 25-caliber shell in 
that  box. The shell was three or four feet to the rear of where Mr. 
Strum was lying. Tha t  was a ,125-caliber empty shell. Tha t  was found 
a t  the back of the store. There was also a shell found in the front 
window on the right-hand side as you go in the store. Tha t  was 
lodged up in the window a t  th13 front. That  she11 was also a .25 auto- 
matic. I examined the cash register. I observed tha t  the cash reg- 
ister was open and tha t  there were no bills in the cash register. There 
was just a little change, some dimes, nickels and a few pennies, and 
one check. I determined that  one bottle of bleach had been knocked 
off the counter and two packs of B-C's were lying on the floor be- 
hind the counter. * * ' . . . I recovered a 2 5  automatic slug 
from the right side, the one tha t  went in below the rib cavity and 
was almost up to the skin in the right rear part  of his back. I do have 
that  with me today. I have the shells tha t  I found in the store. These 
are the two shells that  came from Mr. Strum's store. This is the slug 
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tha t  came out of Mr.  Strum. " " * I did not find any type of 
wallet or billfold or purse on Mr.  Strum when I examined him." 

The officer explained that  a .25 caliber automatic pistol, on be- 
ing fired, automatically ejects the empty shell, throwing i t  a few 
feet to the right. The breech block opens by the force of the explod- 
ing shell. A coil spring closes the breech block and feeds a loaded 
shell from the magazine into the chamber, leaving the mTeapon ready 
to fire by trigger pressure. 

I n  consequence of the leads developed during the investigation, 
the police, on October 25, obtained from the Rocky Mount Record- 
er's Court a warrant charging Marie Hill with the murder of W. E. 
Strum. She and her companion, Susie Wilkins, were arrested in Wil- 
liamsburg County, South Carolina the same day and held for the 
North Carolina officers. The following day, officers Winstead and 
Mullen of the Rocky Mount Police Department interviewed Marie 
Hill in the Williamsburg County Sheriff's office, Kingstree, South 
Carolina. 

When the solicitor asked Officer Mullen what statement, if any, 
Marie Hill made, defense counsel objected. The court, in the absence 
of the jury, conducted a voir dire examination in great detail to 
determine whether her statements were freely, voluntarily and un- 
derstandably made. The defendant did not offer any evidence un 
this preliminary inquiry. -4t the conclusion of the voir dire, Judge 
Fountain made these findings: ((Upon objection to the question asked 
by the Solicitor to Officer Walter G. Mullen, wherein the Solicitor 
seeks to elicit testimony of statements alleged to have been made 
by the defendant to Officer Mullen and Officer TVinstead in Kings- 
tree, S. C., and thereafter the Court conducted a voir dire examina- 
tion upon objection by defendant and in the absence of the jury to 
determine whether the defendant had been fully advised of her con- 
stitutional rights before making any alleged statement to the afore- 
said officers, and also to  determine whether any alleged statements 
made by her were voluntary. The State offered evidence touching 
upon both questions. The defendant through counsel has elected not 
to offer evidence. Upon the evidence offered, the Court finds as a 
fact tha t  in the afternoon of the 26th of October, 1968, in the Sher- 
iff's Office a t  the County Jail  in Kingstrce, S. C., the defendant, in 
the presence of Officer Winstead and Officer iL9ullen, the Sheriff of 
Williamsburg County, South Carolina, and an agent with the South 
Carolina Law Enforcement Division, was interviewed by Officer 
Winstead. At  the onset of their meeting, Officer Winstead, who was 
known to the defendant as a North Carolina officer, advised the de- 
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fendant tha t  she had a right to remain silent, tha t  anything tha t  she 
said to the officers could be used in court against her, that  she had a 
right to have a lawyer to advise her and to be present, and tha t  if 
she was unable to employ counsel, counsel would be appointed for 
her, and tha t  no questions would be asked until she had had an op- 
portunity to confer with counsel, and tha t  if she elected to make any 
statement she could stop a t  any time. The officer thereupon repeated 
each of her rights and she, in response to each question, said tha t  
she understood each of her rights as explained to her by the officer. 
After so informing Officer Winstead tha t  she did understand each 
of her rights, she stated tha t  if she had done something a lawyer 
could not undo i t  and that she wanted to tell the truth. Tha t  Offi- 
cer Winstead told her a t  the time tha t  if she wished to tell him any- 
thing to tell thc truth or he would prefer that she tell him nothing. 
Tha t  the defendant then told the officer that  she knew tha t  he knew 
something or hc would not be down there. Tha t  the officer told her 
that hc had talked with Susie and he knew some things and some 
things he did not know. Whereupon, the defendant made certain 
statements to Officer AIullen and Officer Winstead. Tha t  Officer Win- 
stead had given similar warnings to the defendant on another occa- 
sion about two years before, and had been acquainted with her and 
she with him for about five years. After having made statements to 
the officers, tho defendant voluntarily agreed to reduce her state- 
ment to writing in her own handwriting, and while she was reducing 
her statement to writing the officers left her alone and informed 
her tha t  they would be in an adjoining room or outdoors and she 
could let them know when she had con~pleted the writing. That,  
during the interview betxeen Officers JJ7instead and Mullen and 
others present and the defendant, there w7as no threat of any kind 
made against the defendant, nor any promise of reward or hope of 
reward, or any inducement, or any suggestion of duress to persuade 
the defendant to make any statement whatever. * * * The Court 
finds tha t  such statements as were made by the defendant to Offi- 
cer Winstead and Officer Mullen wc1re freely, voluntarily and under- 
standingly made without any inducement or duress of any kind and 
after the defendant had been fully and thoroughly advised of her 
constitutional rights regarding the making of a statement, and tha t  
the defendant thoroughly and fully understood her rights. Notwith- 
standing such understanding on her part, she thereupon made cer- 
tain statements to Officer JVinsteatl and Officer hlullen. Upon such 
finding, the objection by the defendant is overruled." 

The findings of fact wen? amply supported by the evidence on 
the voir dire. 
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Officer Winstead, who had had occasion to question the defend- 
an t  on prior offenses, testified tha t  in the Sheriff's office in Kings- 
tree he interrogated the defendant. Before any questions were asked 
about her possible connection with the Strum murder, he warned her 
that  she need not answer any questions; tha t  if she did volunteer to 
answer questions, her answers could and would be used against her 
in court; tha t  she was entitled to counsel, and if she could not ob- 
tain an attorney on her own account the State would furnish coun- 
sel; that  she was entitled to have a lawyer present during the ques- 
tioning if she wanted one. Her  reply was "I understand that.  If you 
have done something a lawyer can't undo i t  is because i t  is already 
did." 

The defendant then stated tha t  the city inspector "was on my 
mother's back to fix u p  the house". She decided she "would invest 
herself on some money". Mamie Higgs, Carolyn Fox and Susie Wil- 
kins agreed to help. Mamie and Susie said they would be on the 
lookout on the street corner. Carolyn was to  enter Mr.  Strum's store 
and come back in five minutes if Mr. Strum was alone. When 
Carolyn came out promptly, the defendant entered the store. Mr. 
Strum was placing cigarettes on the shelf. The defendant picked up 
an iron poker a t  the stove, struck Mr.  Strum on the side of the head; 
he staggered and fell across the counter. She then shot him in the 
head with a .25 caliber automatic pistol. She dragged him to  the 
end of the counter, broke two sofe drink bottles over his head, and 
when he groaned and struggled she shot him again in the stomach. 
She took the billfold from his pocket and all the bills in the cash 
register. All told, she got "a large amount of money". Between the 
time of the robbery and her arrest, she detailed a drinking and 
spending spree with her friends, which left her with $3.00 a t  the 
time the officers arrested her and her friend, Susie Wilkins. 

Officers Mullen and Winstead testified tha t  she consented to  re- 
turn with them to North Carolina without extradition proceedings. 
On the day of the interrogation, October 26, and with the defendant's 
consent, the officers returned her to Rocky Mount, North Carolina. 
When they arrived a t  the police headquarters, the officers brought 
her friend, Virginia Staton, into the office. As soon as Marie and 
Virginia saw each other, Virginia said: "Marie, you couldn't have 
done i t  because you were with me tha t  day." Marie then said she 
did not commit the crime. "It is all a story." Marie and Virginia 
were then separated. It is in evidence, without objection, tha t  Vir- 
ginia said they went to Snow Hill on October 7;  Marie said they 
went to Durham. 
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The following day  the officers again interrogated Marie about the 
conflict between the confession she made and reduced to writing the 
previous day in South Carolin:%, and the denial the night before in 
the presence of Virginia Staton. She then stated she robbed and 
killed Mr.  Strum as she had told them in South Carolina. They then 
asked if she would go to the store and show them how the hold up 
and shooting occurred. 

She went to the stare with the officers and voluntarily re-enacted 
the occurrences there on the morning of October 7. She pointed out 
to the officers where Mr. Strum was stacking cigarettes on the shelf; 
where she hit him with the poker; his position when she fired the 
t ~ o  shots, and how she hit him with the soft drink bottles. She 
threw one of the bottles unde.r the meat box. She pointed out this 
bottle to the officers, who had failed to find i t  during their investi- 
gation. 

When asked whether she had intended to rob A9r. Strum or to 
rob and kill him, she said she had planned to rob and kill him. When 
asked why she intended to kill him, she said, "You think I 'm crazy? 
Tha t  man knew nie just as good as you do, and I won't going to 
have him running up there telling you all who I was." 

At  the conclusion of the State's evidence the court overruled 
the motion to dismiss. Marie :Hill was the first defense witness. She 
testified she had nothing to do with the robbery or the killing of 
Mr. Strum. "I was in Snow Hill with Virginia, her brother and her 
mother. Tha t  is, Virginia Stnton." She admitted the officers gave 
her the warnings and cautions as they had testified. I n  her cross 
examination she admitted sho made to the officers the statements 
that she had planned the robbery and the killing and that  she went 
into the store and carried out the plan. She denied, however, that  
her story was true and contended tha t  i t  was made up by her. When 
asked how she got money to finance the drinking and spending orgy 
a f tw October 7, she stated that  she got the money by holding up an 
ABC store in South Carolina. On cross examination, she admitted 
tha t  she had been convicted of forgery three times; larceny five times, 
and that she had been convicted of cutting two boys with a knife. 

She stated she got the idea for the story she told the officers in- 
volving herself in robbing and killing Mr. Strum from one Raymond 
Lucas. "I do say that  I told him thlr.  Winstead) tha t  I murdered 
Mr.  Strum knowing that  I could go to prison for that. H e  did not 
in any way put any pressure on me to confess. I did tell him I 
wanted to go ahead and tell the truth. Tha t  is not what I did. I 
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told him I wanted to tell the truth about i t  and then turned around 
and told a lie about it." 

Virginia Staton testified for the defendant tha t  she, Marie and 
Johnny Hines left Rocky Mount before 9:00 on the morning of Oc- 
tober 7, went to Snow Hill, and returned to Rocky Mount about 
5:30 or 6:00 in the afternoon. They then learned that  Mr. Strum 
had been killed. Johnny Hines testified for the defendant tha t  he, 
Marie and Virginia left about 7:45, went to Snow Hill and did not 
return to Rocky JIount until after 5:30 in the evening, and tha t  
Marie was with him and his sister, Mrs. Staton, the entire day. 
Lola Peoples, mother of Virginia Staton and Johnny Hines, testi- 
fied that on October 7, about 9:30, Johnny, Virginia and Marie got 
to her house and all of them went to Snow Hill and did not return 
until after 5:OO. In rebuttal, Officer Mullen testified that Virginia 
Staton told him that on the morning of October 7 they left "some- 
time after 10:OO for Snow Hill". 

The defendant renewed the motion to dismiss a t  the close of all 
the evidence. The motion was denied. After the arguments, and the 
court's charge, the jury returned to the courtroom and were asked if 
they had agreed upon a verdict. The jury replied "We have". 

CLERK: TT7ho shall speak for you? 

JURY:  Fred Williams. 

CLERK: What  is your verdict? 

JUROR WILLIAMS: Your Honor, we, the Jury, find the De- 
fendant guilty of First-Degree ?Murder. 

COURT: Mr.  Foreman and gentkmen, with tha t  verdict do 
you make any recommendation? 

JUROR WILLIAMS: We didn't come to that  agreement. 

COURT: Well, I just ask you if you do make a recommenda- 
tion or not? 

JUROR WILLIAMS: We did not. 

CLERK: Hearken to your verdict, as the Clerk recordeth, You 
say that Marie Hill is guilty of Murder in the First Degree 
whereof she stands charged, so say you all? 

BY T H E  JURY: Yes. 

Motion for a new trial was denied. 'The sent,ence of deat,h was 
pronounced. The defendant gave notice of appeal. 
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Robert Morgan, Attorney General; Ralph Moody, Deputy At- 
torney General; Carlos W .  il41crray, Jr., S ta f f  Attorney, for the State. 

J .  LeVonne Chambers, Chambers, Stein, Ferguson & Lanning, 
R o y  C.  Boddie for the defendant. 

North Carolina Civil Liberties Union, Norman B. Smith, Charles 
E. Lambeth, Jr., Kenneth S. B r o w ,  Kenneth S. Penegar, Amicus 
Curice. 

Article XI, Section 2, North Carolina Constitution, provides: 
4 i . . . murder, arson, burglary, and rape, and these only, may be 

punishable with death, if the General Assembly shall so enact." 

The General Assembly, by G.S. 14-17, provided: "Murder in 
the first and second degree defined; punishment. -A murder which 
shall be perpetrated by means of poison, lying in wait, imprison- 
ment, starving, torture, or by any other kind of willful, deliberate 
and premeditatrd killing, or which shall be committed in the perpe- 
tration or attempt to perpetrate any arson, robbery, burglary or 
other felony, shall be deemed to be murder in the first degree and 
shall be punished with death; Provided, if a t  the time of rendering 
its verdict in open court, the jury shall so recommend, the punish- 
ment shall be imprisonment for life in the State's prison, and the 
court shall so instruct the jury. All other kinds of murder shall be 
deemed murder in the second degree, and shall be punished with im- 
prisonment of not less than two nor more than thirty years in the 
State's prison." 

The proviso was inserted in the section by Chapter 299, Ses- 
sion Laws of 1949. At the same time, similar provisions were in- 
serted in the other capital felony statutes, pertaining particularly to 
arson, first degree burglary, and rape. By Chapter 16, Session Laws 
of 1953, the General Assembly enacted G.S. 15-162.1, which pro- 
vided: "Plea of guilty of first degree murder, first degree burglary, 
arson or rape. -- (a)  Any person, when charged in a bill of indict- 
ment with the felony of murder in the first degree, or burglary in the 
first degree, or arson, or rape, when represented by counsel, whether 
employed by the defendant or appointed by the court under G.S. 
15-4 and 15-5, may, after arraignment, tender in writing, signed by 
such person and his counsel, a plea of guilty of such crime; and the 
State, with the approval of the court, may accept such plea. Upon 
rejection of such plea, the trial shall be upon the defendant's plea 
of not guilty, and such tender shall have no legal significance what- 
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ever. (b) I n  the event such plea is accepted, the tender and accept- 
ance thereof shall have the effect of a jury verdict of guilty of the 
crime charged with recommendation by the jury in open court that  
the punishment shall be imprisonment for life in the State's prison; 
and thereupon, the court shall pronounce judgment that the defend- 
ant be imprisoned for life in the State's prison. (c) Unless and until 
the State accepts such plea, no reference shall be made in open court 
a t  the time of arraignment or st any other time to the tender or 
proposed tender of such plea: and the fact of such tender shall not 
be admissible as evidence either for or against the defendant in the 
trial or a t  any other time and place. The defendant shall have the 
right to withdraw such plea, without prejudice of any kind, until 
such time as i t  is accepted by the State." 

However, by Chapter 117, Session Laws of 1969, the General 
Assembly repealed G.S. 15-162.1 effective March 25, 1969. The crime 
here involved was committed before the repeal. The effect of the 
section has been discussed in a number of our cases. State v. Peele, 
274 N.C. 106, 161 8.E. 2d 568; State zl. Spence and Williams, 274 
N.C. 536, 164 S.E. 2d 593, and more recently State v. Atkinson, 275 
N.C. 288. 

[I-31 To become applicable or operative, a defendant and his 
counsel were required to file a written plea of guilty which the 
prosecution and the court might or might not approve. If the tender 
of the plea is not approved "the trial shall be upon the defendant's 
plea of not guilty and such tender shall have no legal significance 
whatever." It seems the defendant might avail himself of the right 
to tender a written plea of guilty but a failure to tender such plea 
leaves the section inoperative. The absence of the written plea left 
the terms of G.S. 14-17 in full force and effect. The repeal of G.S. 
15-162.1 did not modify, change, add to, or take from G.S. 14-17, 
under which the indictment here involved was drawn. The verdict 
of the jury as returned without a recommendation that  the punish- 
ment be imprisonment for life required the court to impose the 
death sentence. State v. Atkinson, supra; State v. Spence and Wil- 
liams, supra; State v. Forcella, 52 N.J. 263, 245 A. 2d 181. 

141 The defendant challenges the sufficiency of the verdict to sup- 
port the judgment imposed. After its deliberation, the jury returned 
to the courtroom and announced agreement on a verdict and desig- 
nated Juror JYilliams as foreman to speak for the jury. Juror Wil- 
liams: "Your honor, we, the jury, find the defendant guilty of 
murder in the first degree." The court asked the jury: "With that  
verdict do you make any recommendation?" The foreman replied: 
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" T e  did not come to that  agreement". This means tha t  the jury did 
not agree to make any reconlmendation. After further discussion and 
question whether they made any recommendation, the foreman re- 
plied: "We did not". The clerk then said: "Hearken to your verd~ct ,  
as the Clerk recordeth. You sa,y tha t  Marie Hill is guilty of Murder 
in the Fmt Degree whereof shs stands charged, so say you all?" By  
the Jury:  "Yes." If defendant or counsel lmcl any doubt concerning 
the unanimity of the jurors in the announced verdict, they should 
have had the jury polled. State v. Cephm, 241 S . C .  562, 86 S.E. 2d 
70. 

[5] Review discloses tha t  the court charged fully and correctly 
with respect to the right of a jury : I <  a part  of its verdict to make 
the recornmendation that punishment should be imprisonment for 
life. Such reconlmendation wcluld require the court to impose tha t  
sentence and no other. I n  the absence of the recommendation, the 
court had before i t  a verdict of gu~l ty  of murder in the first degree. 
The verdict required the court to impoie the death sentence. State v. 
Atkinson, supra, and cases therem clted. 

In  this case the evidence of guilt is overwhelming. The defendant 
was advised of the charge against her - murder - a serious crime; 
that  she had the right to counqel, to remain silent; and tha t  any 
admissions she made would be used against her in court. She volun- 
tarily made the admiwions heretofore detailed and later, upon the 
prompting of Virginia Staton, dmied them. The following day, when 
asked by the officers which of her stories was correct, she again ad- 
mitted the robbery and killing and voluntarily went with the officers 
to the Strum store and re-en,lcted the happenings as they occurred 
on the morning of October 7, 1968. 

In response to this question by her attorney, "Did he (Detective 
Winstead) force you to tell him anything?", she ans~vered, "KO, he 
did not in any way put any pressure on me to confcss. I did tell him 
I wanted to go ahead and tell the truth. I told him I had been in 
Mr. Strum's store many times before. H e  knew me and knew what 
my name was. Tha t  was why I shot him. I did tell Mr.  Winstead 
that tha t  was why I did it. I did tell Mr. Winstead tha t  I shot Mr. 
Strum and pointed out to l l r .  8lullen right where I shot him the 
first time. I did shon- him exactly n-here Mr. Strum fell. When we 
went to the store, I showed Mr. V ~ n s t e n d  approximately where I 
shot Mr. Strum the second time. I did point out where they could 
find the broken bottle." 

From the witness stand, however, she denied the t r~t~hfulness  of 
her confession or tha t  she v7ns even in the City of Rocky Mount a t  
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the time Mr. Strum was robbed and murdered. The  witnesses by 
whom she sought to prove an alibi did not impress the jury. In  fact, 
the elaborate and exhaustive briefs filed by counsel for the defendant 
and, on her behalf by the North Carolina Civil Liberties Union as 
amicus c u r i ~ ,  do not discuss guilt or innocence. Counsel do argue, 
however, the court committed error in permitting the prosecution to  
introduce in evidence the defendant's confession made to the officers 
in Kingstree, South Carolina and, after a denial suggested by her 
friend Virginia Staton a t  police headquarters in Rocky Mount, but 
thereafter confirmed by the defendant who voluntarily went to the 
Strum store and, in the presence of the officers, re-enacted the robbery 
and shooting of Mr. Strum. The confession and the re-enactment 
fitted into the picture in such manner tha t  the only logical conclu- 
sion is that  the narrator must have been present a t  the time of the 
holdup. In  fact, she pointed out one of the weapons she had used (a  
bottle) which the officers had failed to  discover in their search. 

[6] Counsel contend, because of the defendant's age and immatur- 
ity, her confession made in the absence of counsel should have been 
excluded. It would seem tha t  one who has arrived a t  the age and 
condition of accountability for crime may make a valid waiver of 
counsel, and make a voluntary confession. Defense counsel cite, 
contra, State v. Thorpe, 274 N.C. 457, 164 S.E. 2d 171. In  Thorpe, 
this Court decided the evidence on the voir dire was insufficient to 
support a finding Thorpe knowingly and understandably waived his 
right to counsel a t  his in custody interrogation which produced the 
incriminating admissions. This Court ordered a new trial because 
the admissions were introduced in evidence without a finding (based 
on evidence) tha t  Thorpe had waived the right to counsel a t  his in 
custody interrogation. 

[7] Defense counsel argue the defendant's waiver of a preliminary 
hearing without counsel was prejudicial. Nothing done or said a t  the 
preliminary hearing, which defendant waived without counsel, had 
bearing on the trial. The trial was based entirely on a Grand Jury  
indictment returned subsequent to the preliminary hearing. Absence 
of counsel was non-prejudicial. Gasque 7). State, 271 N.C. 323. 156 
S.E. 2d 740; State v. Hargett, 255 N.C. 412, 121 S.E. 2d 589; United 
States ex re1 Hughes v. Galt, 271 C.S. 142, 70 L. Ed.  875. 

[8] Defense counsel also argue that  the voluntariness of the con- 
fession should have been one of the issues submitted to the trial 
jury. Under North Carolina procedure, voluntariness is a prelimi- 
nary question to be passed on by the trial judge in the absence of 
the jury. State v. '17ickers, 274 N.C. 311. 163 S.E. 2d 481; State v. 
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Gray,  268 N.C. 69, 150 S.E. 2d 1; State v. Barnes, 264 N.C. 517, 
142 S.E. 2d 344. This procedure, me think, is approved by the Su- 
preme Court of tlie United States. ln Jackson v. Denno, 378 U.S. 
368 (Footnote l g ) ,  the Court uses this language: 'I. . . (T)he  
states are free to allocate functions between the judge and the jury 
3s they see fit." 

[9] Defense counsel argue a new trial should be ordered upon the 
ground tlie court failed to charge the jury i t  might return a verdict 
of murder in the second degree. I t  is true tha t  in a case of first de- 
gree ii~urder, coinmitted after premeditation and dcliberation, a ver- 
dict of second degree murder ic: pernrisGble if the jury should fail to 
find prenleditation and deliberation. However, in a case of murder 
in the first degree committed in the perpetration of, or attempt to 
perpetrate, a robbery, instruction that the jury should return a ver- 
dict of guilty as charged, guilty 7.s charged with a reconmendation 
for life imprisonment, or not gu~i ty  is a proper instruction. When the 
indictment and evidence diwlose a killing in the perpetration of a 
robbery, only one of such rerclictc may be returned. State v. Linney,  
212 N.C. 739, 194 S.E. 470; State v. ;Myers, 202 N.C. 351. 162 S.E. 
764; State v. Spivey,  151 K.C. 677. These cases were decided before 
the passage of the act permitting Ihe jury to recoilinlend life im- 
prisonment. They hold that :I verdict of guilty of murder in the 
f int  degree, or not guilty, is a, proper verdict. 

[lo] All the evidence in the case before us s h o m  a killing in the 
perpetration of a robbery. The court charged the jury: "So, if, upon 
consideration of the evidence, the State has satisfied you from the 
evidence and beyond a reasonable doubt that the defendant com- 
mitted the crime of robbery ~v i th  firearms against the person of W. 
E. Strum and during tlie perpetration or commission of that  crime 
that she killed him with a .23-caliber piitol, then you would return 
one of two verdicts: either guilty of murder in the first degree, or 
guilty of niurdrr in the first degree with a recommendation tha t  the 
priconer's punishment be impi-isonn~ent for life in the State's Prison 
instead of death. If you have a reasonable doubt as to her guilt, you 
~ ~ o u l d  return a verdict of not guilty." The charge required proof be- 
yond a reasonable doubt that the killing zcas in  the perpetration of 
a robbery. 

[I11 Both in the briefs and in the oral argument, counsel addressed 
to us a potent appeal to save this girl from the judgment imposed in 
the trial court. The plea is based on the defendant's tender age, her 
lack of opportunity, and the tragic family life disclosed in the con- 
fession which she wrote (while alone), delivered to the officers, and 
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which was introduced in evidence and made a part of the record be- 
fore us. Consideration of an appeal not based on errors of law is 
beyond judicial competence. Before the law, each individual st,ands 
on an equal footing. 

[I21 Each member of this Court is required to take an oath that  
he will administer justice without respect to persons and do equal 
right to the State and individuals, and perform all duties agreeably 
to the Constitution and laws of the State. Under the constitutional 
division of governmental powers, the Legislative Branch makes the 
laws; the Judicial Branch interprets them; and the Executive Branch 
executes them. The clear intent of the Constitution is that  each of 
these governmental divisions should confine its activities to its own 
field. Article 111 of the North Carolina Constitution, in Section 6, 
provides that  the Governor shall have power to grant reprieves, 
commutations and pardons after conviction (except in cases of im- 
peachment) upon such conditions as he may think proper (subject 
to such regulations as may be provided by law relative to the manner 
of applying for pardons). 

[13, 141 This Court has neither the power to  change the law nor 
to remit the penalty the law exacts for its violation. This Court hears 
appeals and determines whether the trial court committed prej- 
udicial error of law or legal inference. Hence, appeals for changes 
in the law should be made to the Legislature; appeals for relief from 
its penalties after conviction should be made to the Governor. 

Error of law or legal inference does not appear in the record be- 
fore us. In  the trial and judgment', we find 

NO error. 

MOORE, J., did not participate in the consideration or decision 
of this case. 

BOBBITT, C.J., and SHARP, J., dissenting as to death sentence. 

We vote to vacate the judgment imposing the death sentence. In 
our opinion, the verdict of guilty of murder in the first degree should 
he upheld and the cause remanded for pronouncement of a judgment 
imposing a sentence of life imprisonment. 

G.S. 15-162.1, which was in force when defendant was arraigned, 
tried and convicted, provided that the tender and acceptance of a 
plea of murder in the first degree, rape, burglary in the first degree, 
or arson, had the effect of a verdict of guilty of such crime with rec- 
ommendation by the jury that the punishment be imprisonment for 
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life in the State's prison; and, in such event, required tha t  the court 
pronounce a judgment of life imprisonment. If a plea of guilty was 
tendered by a defendant and accepted by the State, l ~ i t h  the ap- 
proval of the court, the defendant by such plea avoided a jury tiial 
and the possibility of a conviction resulting in a death bentence. 
G.S. 15-162.1 Tvns repealed March 25, 1969. 

It is, and has been, our opinion that,  prior to the repeal of G.S. 
15-162.1, the death penalty proviqions relating to murder in the 
first degree, rape, burglary in i,he f i r ~ t  degree and arson (G.S. 14-17, 
G.S. 14-21, G.S. 14-52 and G.S. 14-58, respectively) were invalidated 
by the decisions of the Supreme Court of the United States in Ciiited 
States v. Jackson, 390 U.S. 570, 20 I,. ed. 2d 138, 88 S. Ct. 1209 
(1968), and in Pope v. United States, 392 U.S. 651, 20 L. ed. 2d 
1317, 88 S. Ct.  2145 (1968). The reasons for our opinion are set forth 
fully in the dissenting opinions in State v.  Spence, 274 N.C. 536, 
164 S.E. 2d 593, and in State u .  Atkinson, 275 N.C. 288, 167 S.E. 2d 
241. If our view is correct, Korth Carolina had no death penalty in 
December, 1968, when Marie Hill was convicted of murder in the 
first degree and sentenced to die. 

In  Alford v. State of il'orth Carolina, 405 F. 2d 340, a panel of 
the United States Court of Appeals for the Fourth Circuit in a split 
decision (two to one) held the Jackson and Pope decisions inval- 
idated the death penalty protisions of our Sor th  Carolina statutei. 
The Supreme Court of the Irnited States granted certiorari to re- 
view the Alford case and heard oral arguments therein on X'ovember 
17, 1969. I ts  decision may determine whether ,Jackson and Pope did 
invalidate the death penalty provisions of our Korth Carolina stat- 
utes as they existed prior to March 23, 1969. 

Notwithstanding the repeal of G.S. 15-162.1, uncertainty as to 
the validity of the death penalty provisions of our North Carolina 
statutes continues for reasons other than those discussed in Jackson 
and Pope. These additional questions may be resolved by the fortli- 
coming decision of the Supreme Court of the United States in the 
case of Xaxwell v. Bishop, which was f i r4  argued a t  the Spring 
Term 1969 and has been set for reargument a t  the Fall Term 1969. 
dlaxzcell v. Bishop involves Arkanqas statutes containing provisions 
similar to those in our North Carolina statutes. The Supreme Court 
in allowing certiorari to review the decision of the United States 
Court of Appeals for the Eighth Circuit (Jlaxwell v. Bishop, 398 
F. 2d 138),  limited consideration to Questions 2 and 3 of the peti- 
tion for certiorari, viz.: 

"2 .  Whether Arkansas' practice of permitting the trial jury ab- 
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solute discretion, uncontrolled by standards or directions of any 
kind, to impose the death penalty violates the Due Process Clause 
of the Fourteenth Amendment? 

"3. Whether Arkansas' single-verdict procedure, which requires 
the jury to determine guilt and punishment sinlultaneously and a 
defendant to choose between presenting mitigating evidence on the 
punishment issue or maintaining his privilege against self-incrim- 
ination on the guilt issue, violates the Fif th  and Fourteenth Amend- 
ments?" 

It seems probable tha t  the decision in llfazzcell v. Bishop will 
settle existing uncertainty as to the validity of our present statutorv 
provisions relating to capital punishment. If i t  should be determined 
that  the majority of this Court are correct in their view that  the 
death penalty provisions of our statutes mere and are valid, we 
would join in the decision tha t  the verdict and the judgment im- 
posing the death sentence should be upheld. 

On the other hand, if i t  should be determined by the Supreme 
Court of the United States that  the death penalty provisions of our 
statutes, as of the date defendant was arraigned, tried and convicted, 
were invalid, either under the decisions in Jackson and Pope or on 
grounds tha t  may be decided in ~Ifaxwcll v. Bishop, we would not 
disturb the verdict but would remand the cause for pronouncement 
of a judgment imposing a life sentence. 

Our statutes provide only two possible judgments, death or life 
imprisonment, where a defendant is convicted of murder in the first 
degree, rape, burglary in the first degree, or arson. If the death pen- 
alty provisions are invalidated, the only permissible punishment 
upon conviction for these crimes is life imprisonment. We are not 
a t  all impressed with the suggestion that,  even if the death penalty 
provisions are invalidated, no judgment, of imprisonment for life 
can be pronounced unless the jury, a t  the time of rendering its ver- 
dict in open court, recommends that  "the punishment shall be im- 
prisonment for life in the State's prison." If the alternative of death 
is invalidated, there would be no occasion for the jury to  do other- 
wise than render a verdict as to defendsnt's guilt. The jury would 
have no discretion as to whether punishment should be death or life 
imprisonment. Any recommendation the jury might make in respect 
of punishment would be inappropriate and without legal significance. 
Upon conviction, the court would impose the only legally permissible 
punishment, being the statutory punishment most favorable to the 
defendant, that is a judgment of imprisonment for life. 
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The retrial of a capital case, which necessarily requires the ex- 
penditure of time and money and imposes great stress and strain 
upon all who are involved in it, should not be undertaken in the 
present uncertainty concerning these issues of life and death. Noth- 
ing Will be lost by deferring our decision in this case until the Su- 
preme Court of the United States has spoken definitively on the 
crucial questions now before i t  for decision. We favor that  course. 

BILLINGS TRANSFER CORPORATIOX, INC. v. COUNTY OF DAPIDSON 

No. 2s 

(Filed 10 December 1969) 

1. Taxation § 24- ad valorem tax - situs of corporate property - 
principal office 

The tax situs of a corporation's tangible personal property is a t  the 
place of the corporation's principal oWce in this State, G.S. 105-281, G.S. 
103-302(a). unless such property or a part thereof has a tax situs else- 
where and is thus not within the taxing jurisdiction of the State. 

2. Taxation 3s 9, Xi-- ad valorem tax - levy on corporation engaged 
in interstate commerce 

The ad valorem property tax may be levied upon personal property of 
an indiridual or corporation c~ngaged in interstate commerce the same as  
upon any other property as long as the effect of snch taxation does not 
place interstate comnlerce at  a competitive disadvantage with intrastate 
commerce. 

3. Constitutional Law 3 23- due process - tax laws 
The test of whether a tax l a v  violates due process is whether the tax- 

ing pon-er eserted by the state bears fiscal relation to protection, oppor- 
tunities and benefits given by the state. 

4. Taxation § 24- ad valorem tau - situs of property - common car- 
rier engaged in interstate commerce - sufficiency of findings 

In an action by a commou carrier of freight, who maintains its prin- 
cipal office in a counw in this State, seeking (1)  a judgment to require 
the county to assess the carrier's : ~ d  valorem tax by an apportionment 
method baced on the ratio of miles traveled by the carrier's vehicles in 
this State to the total miles trareleil and (21 a refund of a portion of ad 
valorem taxec paid to the county under proteqt in 1963 and 1964, plain- 
tiff's evidence is held insufficient to support findings that any of its ve- 
hicles engagrcl in interstate commerce acquired a nondomiciliaq tax sitns 
in 1963 and 1964 and that inclusion of those vehicles by the county in its 
tns  awescmcmt cast an u d u e  burclen on interstate commerce, the plain- 
tiff haring failed to show either that its vehicles were operated along 
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fixed routes and on regular schedules into, through, and out of the non- 
domiciliary states or that its vehicles were habitually situated and em- 
plored in other states throughout the year; consequently, all of the car- 
rier's property was subject to ad valorem taxation in the county. G.S. 
103-281, G.S. 106-302 (a). 

MOORE, J., took no part in the consideration or decision of this case. 

APPEAL by plaintiff from Ragsdale,  J . ,  a t  the April 21, 1969, 
Civil "A" Session DABIDSON Superior Court. 

Civil action to  recover portions of at3 valorem county taxes paid 
under protest to Davidson County for the years 1963 and 1964. 

Plaintiff's evidence tends to show the following facts: 

1. Plaintiff is a Korth Carolina corporation with its principal 
office in Lexington, the county seat of Davidson County, Xorth Car- 
olina. Defendant is a duly organized and existing county of the 
State of North Carolina and is the domicile of the plaintiff and of 
the vehicles owned by the plaintiff which are involved in this action. 

2. During the period 1962-64 plaintiff was primarily engaged in 
interstate commerce as a common carrier of freight by motor ve- 
hicle with routes through North Cayolina, Virginia, Maryland, 
Pennsylvania, Delaware, New Jersey, New York, and South Car- 
olina. Plaintiff generally hauled furniture, textiles, and plywood 
from the Davidson County area to XCW York, New Jersey, and 
Pennsylvania; and on return trips brought other types of freight to 
North Carolina and South Carolina. 

3. During 1962-64 plaintiff's destination points mere New York 
City and twenty miles thereof; the entire state of New Jersey; the 
eastern one third of Pennsylvania; Kilmington, Delaware; Balti- 
more, l l a ry land ;  and Washington, D. C. To  reach these points 
plaintiff's vehicles followed one of two prescribed routes incofar as 
possible, deviating as necessary to make special pickups and de- 
liveries, and stopping for fuel and rest when necessary a t  specified 
truck stops where plaintiff had prearranged discounts. Except for 
emergency road repairs, the maintenance work on plaintiff's trac- 
tors and trailers was performed a t  plaintiff's terminal in Lexington 
where mechanics were employed and parts were stocked. 

4. The northbound trips originated in Lexington while the 
southbound trips originated in Kew York, Pennsylvania, or New 
Jersey and terminated in Lexington. 157th rare exceptions, every 
truck returned to Davidson County a t  least once a week. During 
1963-64 the daily average of trucks traveling along the routes from 
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Lexington, S o r t h  Carolina, to points in S e w  Yorli and Pennsylvania 
u7as seven per day including Sundays - varying, however, n-ith the 
season and the avallabillty I J ~  fleight, Plaintiff corporation had 
three salaried employees serving i t  in New York and one in Philn- 
delphia where it maintained terminals. 

5. During 1963 and 1964 plaintiff paid no state income taxes 
to any jurisdiction other than North Carolina. Except for those 
p a d  to  the defendant. plalnt~fi paid no ad valorem taxes during 
either of said years to any state, county, or municipality, or to any 
sanitary, >chool, fire, or drainage dl--trlct. During these years plain- 
tiff owned approximately thirty-two tractors (all licensed in Korth 
Carolina) ranging in value fmni $500 to $9745 and approsin~atcly 
forty-five trailers ranging in value from $851 to $4160. 

6. -4 state-by-state brtakclon-n of miles traveled by plaintiff's 
vehicles during 1962, 1963 and 1964 is shown in the following table: 

Total Percent Total Percent Total Percent 
Niles of Total l l i lcs  of Total Miles of Total 

NORTH 
CAROLIKA 

VIRGINIA 

MARYLAND 

DELAlT7ARE 

PENNSYL- 
VASIA 

KETT' 
JERSEY 

NEW YORK 

SOUTH 
CAROLIXA 

GRAND TOTA 
(ALL 
STATES) 2,047,055 100% 2,141 208 1000/c 2.359.444 100% 

7 .  The mileagc figures shown in the foregoing table include bob- 
tail miles (tractor without trailer) and include miles traveled by 
tractors which plaintiff had lensed from third parties. However, the 
mileage figures do not incl~lde n~i1t.s trawled by tractors which 
plaintiff had leased to t h i d  parties. The figures represent tractor 
miles, not trailer miles. Moreover, the figures do not show, and 



22 I N  T H E  SUPREME: COURT [276 

plaintiff offered no evidence to show, the total miles traveled by 
any single tractor, or tractor-trailer unit, and the proportionate part 
thereof in North Carolina. 

8. Contending that  Davidson County must use an apportion- 
ment method of assessing ad valorem taxes against it, plaintiff com- 
puted and attempted to list its 1963 taxes (based on 1962 mileage 
table) as follows: 

Total Market Value of 
Interstate Motor Vehicles 

Ratio of North Carolina 
Miles to  Total Miles 
Traveled - .3556 

Market Value Taxable in 
North Carolina (35.56% of 
$316,768) 

1963 Taxable Value (60% of 
$1 12,643) 

Taxable Value of Other Motor 
Vehicles (not used in inter- 
state commerce) 

Taxable Value of Other Personal 
Property 

Taxable Value of Real Estate 

Total Taxable Value for 1963 

Taxes due Davidson County 
($92,656 a t  $1.68 per $100) 

Plaintiff computed its 1964 taxes in the same fashion (based on 
1963 mileage table and using the mileage ratio of 35.88% for that year) 
and arrived a t  a 1964 taxable value of interstate motor vehicles of 
$66,931 with taxes due Davidson County in the sum of $1,616.85. 

9. Contending that the law required plaintiff to list all its tangible 
personal property in Davidson County where plaintiff's principal office 
in this State is located, defendant assessed plaintiff's 1963 taxes as 
follows: 

Market Value of Interstate 
Motor Vehicles $383,000 
Taxable Value of Interstate 
Motor Vehicles (60% of 
$383,000) 
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Taxable Value of Other Motor 
Vehicles 7,420 

Taxable Value of Other Personal 
Property 10,110 

Taxable Talue of Real Estate 7,540 

Total Taxable Value for 1963 $254.870 

Taxes Due Davidson County 
18254.870 at $1.68 per $100) $4,281.81 

Davidson County computcd plaintiff's 1964 taxes in the same 
fashion and arrived a t  a total taxable value for 1964 of $245,550 
viith taxes due Davidson County in the sunl of $4,125.23. 

10. Plaintiff paid under protest its 1963 and 1964 taxes as cal- 
culated and assessed by the Coiintp and claimed a refund of $2,725.19 
on the 1963 tax and a refund of $2,508.38 on its 1964 tax. 

11. The request for refunds was denied, and plaintiff instituted 
this suit seeking relief as follows: (1) Cancellation of the assess- 
ments against plaintiff's interstate vehicles as computed by defend- 
ant for 1963 and 1964 and reassessment of said property by an ap- 
portionment method based on the ratio of miles traveled in North 
Carolina to total miles traveled by plaintiff's vehicles; (2) judg- 
ment for $2,725.19 as a refund for excessive 1963 taxes paid and 
for the sum of $2,508.38 as a refund for 1964 excessive taxes paid; 
(3) judgment requiring defendant to use the apportionment method 
of taxing plaintiff's interstate vehicles in the future. 

Defendant's motion for judgment of nonsuit a t  the close of plain- 
tiff's evidenc~ was a l l o ~ ~ e d ,  and plaintiff appealed. Before determina- 
tion by the Court of Appeals, we :~llowed plaintiff's motion to by- 
pass that court, and the case is now before us for review in the first 
instance. 

Fmnk P. Holton, Jr., Attorney for plaintiff appellant. 

DeLapp, TT7ard and Hedrick by I. A .  DeLapp and Charles W. 
Xa~rze ,  ktforn(9ys for defendant appellee. 

B ~ t r n e ? ~  and Burney and George I f .  Sperry, Attorneys for ATorth 
Carolina Jfotor Carriers Association, Inc., Amicus Curie. 

John T. Morrisey, Sr., General Counsel, Sor th  Carolina dssocia- 
tion of County Commissioners, Amic~is Curice. 
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The assessment, listing and collection of ad  valorem taxes on 
tangible personal property in North Carolina is regulated by G.S. 
105-281 and Article 18 of the Machinery Act, G.S. 105-302 e t  seq. 

[I] G.S. 105-281 provides that  all property, real and personal, 
within the jurisdiction of the State, not especially exempted, shall 
be subject to taxation. G.S. 105-302(a) provides tha t  all tangible 
personal property shall be listed in the tonnship in which its owner 
has his residence, and " [ t lhe  residence of a corporation . . . do- 
mestic or foreign, shall be the place of its principal office in this 
State. . . ." Thus, with certain exceptions enumerated in G.S. 
105-302(b) and (d)  which have no pertinence here, the Legis1atui.e 
has fixed the tax situs of a corporation's tangible personal property 
subject to North Carolina's taxing jurisdiction a t  the place of its 
principal office in North Carolina. I n  Re Freight Carriers, 263 N.C. 
345, 139 S.E. 2d 633. Since plaintiff's principal office is in Davidson 
County, plaintiff n ~ u s t  list all its tangible personal property for ad 
valorem taxes in that  county unless such property or a part  thereof 
has a tax situs elsewhere and thus is not within the taxing jurisdic- 
tion of this State. Plaintiff contends tha t  a portion of its rolling 
stock is taxable in other states and inclusion of tha t  portion in its 
tax assessment by Davidson County casts an undue burden on in- 
terstate commerce, denies plaintiff the equal protection of the laws, 
and deprives plaintiff of its property without due process of law. 
We now examine the validity of these contentions. 

[2] The usual ad  valorem property tnx is an annual levy on a pre- 
determined percentage of the market ~ a l u e  of the property. Such 
tax may be levied by the proper taxing authority upon personal 
property of an individual or corporation engaged in interstate com- 
merce the same as upon any other property so long as the effect of 
such taxation does not place interstate commerce a t  a competitive 
disadvantage with intrastate commerce, ilfcGoldrick v. Berwind- 
White Co., 309 U.S. 33, 84 L. ed 565, 60 S. Ct.  388. Interstate com- 
merce can be required to pay its nondiscriminatory share of taxes 
which each state may impose on property within its borders. West- 
ern Live Stock v. Bltreau of Rcvenue, 303 U.S. 250, 82 L. ed 823. 58 
S. Ct. 546, 115 A.L.R. 944; lliclzzgan-TVisconsitl Pipeline Co. v. 
Culvert, 347 U.S. 157, 98 L. ed 583, 74 S. Ct. 396. 

[3] The test of whether a tax law violates due process is "whether 
the taxing power exerted by the state bears fiscal relation to pro- 
tection, opportunities and benefits given by the state. The simple 
but controlling question is whether the state has given anything for 
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which i t  can ask return." Wisconsin v. J. C. Penney Co., 311 U.S. 
435, 85 L. ed 267, 61 S. Ct. 246, 130 A.L.R. 1229 (1940). l l [N]o state 
may tax anything not within her jurisdiction without violating the 
Fourteenth Amendment." Farmers Loan Co. v .  Minnesota, 280 U.S. 
204, 74 L. ed 371, 50 S. Ct. 98, 65 A.L.R. 1000 (1930). 

141 Plaintiff's evidence is sufficient to survive the motion for non- 
suit, if, taken in its light most favorable to plaintiff, i t  shows that  
a defined portion of plaintiff's rolling stock had acquired a non- 
domiciliary tax situs for ad valorem tax purposes. I n  that  event, 
Davidson County, North Carolina, may tax only that  portion which 
has not acquired a tax situs elsewhere. Hence, the controlling ques- 
tion is whether any portion of' plaintiff's tangible personal property 
had acquired a nondomiciliary tax situs for 1963 and 1964. 

We first examine federal decisions dealing with state taxation of 
property used in interstate co.mmerc'e. 

Early federal decisions permitted the domiciliary state of the 
owner to tax the entire value of his personal property regardless of 
its actual presence in the taxing state. Hays v. Pacific Mail S. S. 
Co., 58 U.S. (17 How.) 596, 15 L. ed 254 (1855); Cream of  Wheat  
Co. v. Grand Forks County,  253 U.S. 325, 64 L. ed 931, 40 S. Ct .  
558 (1920). Thus, a steamship operating between Alabama and 
Louisiana mas taxable only by New York which was the domiciliary 
state of its owner. Morgan v. lDarham, 83 U.S. (16 Wall.) 471, 21 L. 
ed 303 (1873). Such ships could not be taxed in other states a t  whose 
ports they temporarily called to deliver or receive passengers or 
freight. The ships were not in any proper sense "abiding within the 
limits" of the nondomiciliary state and had no continuous presence 
or actual situs there. Therefore, i t  was held that  they could be taxed 
only a t  their regular situs - Lheir home port, the domicile of their 
owners. Hays v. Pacific Mail S. S. Co., supra; St. Louis v .  Ferry Co., 
78 U.S. (11 Wall.) 423, 20 L. ed 192 (1870) ; Wiggins Ferrv Co. v. 
East S t .  Louis, 107 U.S. 365, 27 L. ed 419, 2 S. Ct. 257 (1882) ; Glou- 
cester Ferry Co. v. Pennsylvania, 114 U.S. 196, 29 L. ed 158, 5 S. 
Ct.  826 (1885). 

I n  Old Dominion S. S. Co. v .  Virginia, 198 U.S. 299, 49 L. ed 1059, 
25 5. Ct. 686 (1905)) the plaintiff was a Delaware corporation en- 
gaged in the transportation of passengers and freight between Kew 
York, Norfolk, and other poi-ts in Virginia. Several of its vessels, 
though engaged in interstate commerce, were employed tvholly within 
the limits of Virginia. These vessels received freight and passengers 
destined for New York and other points outside Virginia, and trans- 
ported same from shallow water loading areas to  deep water at  
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Norfolk and Old Point Comfort where the passengers and freight 
were transferred to the larger oceangoing vessels. The court held 
that  since the vessels in question never left the territorial waters of 
Virginia, they had acquired an "actual situs" in that state and were 
subject to the ad valorem tax which Virginia had levied upon them. 
The artificial situs created by home port or registry of a vessel de- 
termined jurisdiction to tax only in the absence of an actual situs; 
and actual situs was made to turn on the uninterrupted presence of 
the property within the taxing jurisdiction. 

I n  Pullman's Palace Car Co. v .  Pennsylvania, 141 U.S. 18, 35 
L. ed 613, 11 S. Ct. 876 (1891), plaintiff, an Illinois corporation, 
was engaged in running railroad cars into, through, and out of 
Pennsylvania, having a t  all times a large number of such cars within 
the State of Pennsylvania. Plaintiff was taxed in Pennsylvania by 
taking as the basis of assessment such proportion of its capital stock 
as the number of miles of railroad over which plaintiff's cars were 
run within Pennsylvania bore to the whole number of miles over 
which its cars were run in a11 states. The Supreme Court of Pennsyl- 
vania sustained the tax, and plaintiff appealed to the Supreme Court 
of the United States. Tha t  Court upheld the tax and distinguished 
the earlier vessel cases on the ground that, in those cases, "no con- 
tinuous presence or actual situs" had been acquired in the taxing 
jurisdiction; whereas, here, the railroad cars "were continuously and 
permanently employed in going to and fro upon certain routes of 
travel." 

I n  American Refrigerator Transit Co v. Hall, 174 U.S. 70, 43 L. 
ed 899, 19 S. Ct. 599 (1899), plaintiff, an Illinois corporation, was 
in the business of furnishing refrigerator cars for the transportation 
of perishable products over the various railroads in the United 
States. The cars were run indiscriminately over the lines of any rail- 
road over which shippers or the railroad desired to route them. 
Plaintiff had no office or place of business within the State of Colo- 
rado, and its cars were never run in said state in fixed numbers or 
a t  regular times. On the average, however, forty cars per year were 
used within that  state. It was held that Colorado could impose upon 
plaintiff's movable personal property the same tax imposed upon 
similar property used in like manner by its own citizens and that  
such tax "may be fixed by an appraisement and valuation of the 
average amount of the property thus habitually used and employed." 
(Emphasis ours.) 

I n  Union Refrigerator Transit Co. v. Kentucky,  199 U.S. 194, 
50 L. ed 150, 26 S. Ct. 36 (1905), plaintiff owned 2,000 railroad cars 
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which i t  rented to shippers who used them for the carriage of freight 
in the United States, Canada, and Mexico over the various railroads. 
Plaintiff, a Kentucky corporation, contended that  the correct method 
of ascertaining the number of cars which should be assessed for tax- 
ation in Kentucky was to ascertain and list such a proportion of its 
cars as were shown to be used in the State of Kentucky during the 
fiscal year. Using a system of averages, the trial court found that  
sixty-seven cars for the year 1900 were subject to assessment in Ken- 
tucky and that  the cars other than those mentioned were not liable 
to assessment. The Court of Appeals of Kentucky reversed and held 
the company was liable for taxsation upon its entire 2,000 cars. Upon 
appeal to the Gnited States Supreme Court i t  was held on due process 
grounds that  plaintiff's tangible personal property permanently lo- 
cated in other states and employed there in the prosecution of plain- 
tiff's business was not subject to taxation in Kentucky. Hence, Ken- 
tucky's attempt to impow a tax upon plaintiff's entire fleet of roll- 
ing stock was invalidated. 

I n  New York Central R. R. Co. v. Miller, 202 U S .  584, 50 L. ed 
1155, 26 S. Ct. 714 (1906), decided only one year after the Union 
Refngerator case, plaintiff was a New York corporation with inter- 
state as well as intrastate lines and srnt its cars to points without 
and within the d a t e  and over other lines as well as its own. The 
cars were often out of plaintiff's possession and transferred to many 
roads succe~sively, and even used by other roads for their own in- 
dependent busincw, before they were returned to the plaintiff-owner 
or to the domiciliary state of New 'I'ork. "In short, by the familiar 
course of railroad bu~incss a considerable portion of the [pIaintiff's] 
cars constantly is out of the state," and on this ground plaintiff con- 
tended tha t  the portion of its cars constantly absent could not be 
taxed in New York. New York taxed all plaintiff's rolling stock and 
refused to make any reduction of the tax. Successive appeals car- 
ried the case to the Supreme Court of the United States. There, h l r .  
Justice Holmcs, for the court, said: "It is true that  i t  has been de- 
cided tha t  property, even of a don~estic corporation, cannot be taxed 
if i t  is permanently out of the State. [Citations omitted.] But it 
has not been decided, and it could not be decided, tha t  a State may 
not tax its on7n corporations for all their property within the State 
during the tax pear, even if every item of tha t  property should be 
taken successively into another State for a day, a week, or six 
months, and then brought back. Using the language of domicil, 
. . . the state of origin remains the permanent situs of the prop- 
erty, notwithstanding its occa~ional excursions to foreign parts." 

In Johnson Oil Co. v. Oklahoma, 290 U.S. 158, 78 L. ed 238, 5 4  
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S. Ct. 152 (1933)) plaintiff, an Illinois corporation, owned a fleet of 
tank cars used mainly to transport oil from its refineries in Pawnee 
County, Oklahoma, for delivery in othcr states. Upon making such 
deliveries the cars usually returned to the Oklahoma refinery where 
plaintiff maintained trackage for a s n d l  part of the cars and fa- 
cilities for minor repairs upon t h e m  The cars were almost con- 
tinuously in movement and on averagtl out of Oklahoma from twenty 
to twenty-nine days each month. Under a state statute, Pavnee 
County levied ad valorem property taxes upon the entire fleet of 
cars. Plaintiff challenged the levy under the Due Process Clause of 
the Fourteenth Amendment upon the ground that  the cars did not 
have a tax situs within the state and tha t  Oklahoma had no ju- 
risdiction to tax them. The Supreme Court of Oklahoma sustained 
the tax on the entire fleet and plaintiff appealed to the United States 
Supreme Court. Held: (1) Plaintiff had its domicile in Illinois, and 
that  state had jurisdiction to tax appellant's personal property uqhich 
had no t  acquired a n  actzial situs elsewhere; (2) conversely, the dom- 
iciliary state had no jurisdiction to tax personal property when its 
actual situs was in another state;  (3) although the cars were em- 
ployed in interstate commerce, tha t  fact  did not make them immune 
from a non-discriminatory property tax in a state which could be 
deemed to have jurisdiction; and (4) even though the cars had ac- 
quired a situs outside Illinois - the domicile of their owner - for 
the purpose of state taxation the mere fact tha t  they were loaded 
and reloaded in Oklahoina did not fix the situs of the entire fleet in 
tha t  state;  rather, Oklahoma's jurisdiction to tax such property must 
be determined on a basis consistent with like jurisdiction of other 
states in which the property was habitual ly  employed ,  and this could 
be accomplished by taking the number of cars which on the average 
were found to be physically present in Oklahoma. 

I n  hTorthwest  Airlines v. Aiinnesota, 322 U S .  292, 88 L. ed 1283, 
64 S. Ct.  950, 153 -4.L.R. 245 (1944), pl~~intiff', a Minnesota corpora- 
tion with its principal place of business in St. Paul, was a commer- 
cial airline carrying persons, property, and mail on regular fixed 
routes primarily in Illinois, Pllinnesota, North Dakota,  Montana, 
Oregon, Wisconsin, and Washington. For all the planes St. Paul was 
the home port registered with the Civil Aeronautics Authority under 
whose certificate of convenience and necessity ;Northwest operated. 
Maintenance bases were operated by Northwest a t  six of its scheduled 
cities, but the work of rebuilding and overhauling its planes was 
done in St. Paul. All of the planes were in Minnesota from time to 
time during every year. However, all planes were continuously en- 
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gaged in flying from state to !-tate except when laid u p  for repairs 
and overhauling. 

On M a y  1, 1939, the time f~xed by Minnesota statutes for assess- 
ing personal property subject to its tax, Northwest's scheduled route 
mlleage in Minnesota was f o u r t e ~ n  percent of ~ t s  total scheduled 
route mileage and the scheduled plane mileage in Minnesota was 
sixteen percent of the total scheduled. Northwest based its persorral 
property tax for 1939 on the number of its planes in Minnesota on 
May 1, 1939. The appropriate laxing authority of Minnesota assessed 
a tax on Northwest on the basis of its entire fleet of planes coming 
into Minnesota. Plaintiff brought this actlon to recover taxes paid 
on that  additional assessment. The Supreme Court of Alir~nesota af- 
firmed the judgment of the lower rourt sustaining the awessment, 
and the United States Supreme Court granted certiorari to review 
that  judgment. Held: "Minne~ota  is here taxing a corporation for 
all its property within the State during the tax year no part of which 
receives permanent protection from any other State. . . . It was 
not shown in the Mzller case and it is not shown here that a defined 
part  of the domiciliary corpus has acquired a permanent location, 
i.e., a taxing situs, elsewhere. Tha t  was the decisive feature of the 
JIzLLer case, and i t  was deemed deci~ive as latc as 1933 in Johnson  
021 Co. v. O k l a h o ~ m ,  290 U.S. 158 [78 L. ed 238, 54 8. Ct.  1521, 
which was strongly pressed upon ue by Xorthmest. . . . The doc- 
trine of tax apportionment . . . is here inapplicable. . . . The 
continuous protection by a State other than the domiciliary State 
- that  is, protection throughout t l ~ e  tax year - has furnished the 
constitutional basis for tax apportionment in these interdate com- 
merce situations, and i t  is on that basis that the tax laws have been 
framed and administered." l l r .  Justice Frankfurter further asserts 
that  no judicial restriction has ever been applied against the dom- 
iciliary state except when property is perwzanently situated else- 
where, " [a lnd  permanently means rontinuously throughout the year, 
not a fraction thereof, ~vhether days or weeks." Ibid. 322 U.S. 292, 
298. 

I n  Ot t  v. ilIississippi Barge Line, 336 U.S. 169, 93 L. ed 585, 69 
S. Ct.  432 (1949), the court yeexanlined the power of a nondomicil- 
iary state to tax vessels engaged in interhtate commerce. Defendant 
was a foreign corporation which transported freight in interstate 
commerce up and down the 11Iis4s~ippi and Ohio Rivers under cer- 
tificates of public convenience and neceqsity issued by the Inter- 
state Coni~nerce Commission. Defendant had an office or agent in 
Louisiana, but its principal place of bu~iness was elsewhere. The 
barges and towboats involved were registered a t  ports outside Lou- 
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isiana. I n  trips to Louisiana the tugs brought a line of barges to h'ew 
Orleans and left then1 for unloading and reloading. The tugs then 
picked up loaded barges for return trips to ports outside that  state. 
There was no fixed schedule for movement of t!le barges but the 
trips were accomplished as quickly as possible. 

Louisiana and the City of New Orleans, using an assessment 
formula authorized by state statute, levied ad valorem taxes under 
assessments based on the ratio between the total miles of defendant's 
lines in Louisiana and the total number of miles of the entire line. 
The taxes were paid under protest and this suit instituted for their 
recovery on the ground tha t  the taxes violated the Due Process and 
Commerce Clauses of the United States Constitution. Successive ap- 
peals carried the case to the United States Supreme Court. Held: 
An assessment based on the ratio between the total number of miles 
of the carrier's lines in Louisiana and the total number of miles of 
the entire line does not violate the Commerce or Due Process Clauses 
of the Federal Constitution. Allegations of defendant tha t  its vessels 
visited Louisiana sporadically and for fractions of the year only and 
tha t  there was no average number of vessels in the state every day 
were said to be immaterial because the Louisiana statute only in- 
tended to cover and actually covered an average portion of prop- 
erty permanently within the state throughout the taxing .year. 

I n  Standard Oil Co. V. Peck, 342 U.S. 382, 96 L. ed 427, 72 S. Ct. 
309, 26 A.L.R. 2d 1371 (1952), plaintiff was an Ohio corporation 
owning boats and barges which i t  used to transport oil along the 
Alississippi and Ohio Rivers. The vessels neither picked up nor dis- 
charged oil in Ohio. The main terminals were in Tennessee, Indiana, 
Kentucky, and Louisiana. The maximum river mileage traversed by 
the boats and barges through waters bordering Ohio vas seventeen 
and one half miles. The vessels were registered in Cincinnati but 
only stopped in Ohio for occasional fuel or repairs. Ohio, the dom- 
iciliary state, levied an ad  valorem tax on all of these vessels. The 
Supreme Court of Ohio sustained the levy, and the Supreme Court 
of the United States reversed. The court distinguished Miller and 
Yorthwest Airlines on the ground that in those cases i t  was not 
shown that  "a defined part  of the domiciliary corpus" had acquired 
a taxable situs elsewhere, and held that  (3tt controlled "since most, 
i f  not all, of the barges and boats which Ohio has taxed were al- 
most continuously outside Ohio during the taxable year." The doc- 
trine of apportionment applied in Ott  was held applicable, and the 
court for the first time held tha t  "[ t lhe  rule which permits taxation 
by two or more states on an apportionnlent basis precludes taxation 



N.C.] FALL 'TERM 1969 3 1 

of all of the property by the state of the domicile." Without saying 
so, the court obviously held tha t  the boats and barges had acquired 
a taxable situs in one or more nondomiciliary states. 

In  Braniff Airways v. S e b ~ a s k a  Board, 347 U.S. 590, 98 L. ed 
967, 74 S. Ct. 757 (1954), plaintiff, an Oklahoma corporation with 
its principal place of business in Okltthoma City, operated a fleet of 
aircraft flying regular echedu1f.s over regular routes with stops in 
fourteen states including Nebraska and Oklahoma. I t s  aircraft made 
eighteen stops per day regularly in Scbrarka, and one tenth of its 
revenue was derived from the pickup and discharge of Kebrnska 
freight and passengers. Pursuaint to a Nebraska tax statute, an ap- 
portioned ad valorem tax was levied on plaintiff's flight equipment, 
and the levy based on a formula prescribed in the statute for arriv- 
ing a t  the proportion of a carrier's flight equipment to be allocated to 
the state. Plaintiff contended its flight equipment had no tax situs in 
Nebraska and that  the levy imposed a burden on interstate com- 
merce and violated due proceqs under the Fourteenth Amendment. 
Held: There is no logical basis for distinguishing the constitutional 
power to impose a tax on F U C ~  aircraft from the power to impose 
taxes on river boats. The tax was sustained on authority of Ott v. 
Mississzppi Barge Line, supra (336 P.S. 169, 93 L. ed 585, 69 S. 
Ct. 432) ; Standard Oil Co. v. Peck, s i ~ p ~ a ;  and C ~ i r r g  v. McCanlesa, 
307 U.S. 357, 83 L. ed 1339, 59 S. Ct. 900, 123 A.L.R. 162 (1939). 
Xorthwest Airlines v. Minnesota, supra (322 U.S. 292, 88 L. ed 1283, 
64 S. Ct. 950, 153 A.L.R. 245), was distinguished on the ground that,  
in tha t  case, i t  was not shown that ( I  defined part  of the domiciliary 
c o r p s  had acquired a permanent location, i.e., a taxing situs, else- 
where. Hays v. Pacific J l a i l  S. S. Co., supra (58 U.S. 117 How.] 
596, 15 L. ed 254) ; Morgan v. Parham, supra (83 U.S. [16 Wall.] 
471, 21 L. ed 303) ; and SoutR~rn Pacific Co. v. Kentucky, 222 U.S. 
63, 56 L. ed 96, 32 S. Ct.  13 (1911), w r e  distinguished on the ground 
that the first two cases were efforts to tax the entire value of the 
ships, without apportionn~ent, while the last case held the state of 
corporate domicile had power to tax vessels tha t  were not taxable 
elsewhere. 

In Central Railroad Co. t1. Pen:zsylvania, 370 U.S. 607, 8 L. ed 
2d 720, 82 S. Ct. 1297 (1962), plaintiff, a Pennsylvania corporatior, 
operating a railroad only in that  state and having no tracks out- 
side of it, ownrd freight cars which were used in ordinary transpor- 
tation operations in three ways: (1) by plaintiff on its own tracks in 
Pennsylvania; (2) by Central Railroad Company of New Jersey 
(CNJ) on fixed routes and regular schedules over its tracks in New 
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Jersey, habitually during the taxable year; and (3) by many other 
railroads on their own lines in various parts of the country. Penn- 
sylvania levied an annual property t:ix on the total value of all 
freight cars owned by plaintiff. Plaintiff challenged its right to do 
so under the Commerce Clause and the Due Process and Equal Pro- 
tection Clauses of the Fourteenth Amendment. Held: The freight 
cars that had been run habitually during the taxable year on fixed 
routes and regular schedules over the lines of CNJ in New Jersey 
acquired a tax situs there and were subject to the imposition of an 
apportioned ad valorem tax by the State of New Jersey. Conse- 
quently, the daily average number of freight cars located on the 
CNJ lines during the tax year cannot constitutionally be taxed in 
Pennsylvania. With respect to the remainder of plaintiff's fleet of 
freight cars, including those used by other railroads in other states, 
Pennsylvania may constitutionally tax them a t  full value since 
plaintiff has failed to sustain its burden of proving that  a tax situs 
had been established elsewhere with respect to such cars. 

The foregoing federal decisions lend verity to these words of Mr. 
Justice Frankfurter: "The history of this problem is spread over 
hundreds of volumes of our Reports. To  attempt to harmonize all 
that has been said in the past would neither clarify what has gone 
before nor guide the future." Freeman v. Hewit, 329 U.S. 249, 252, 
91 L. ed 265, 271, 67 S. Ct. 274, 276 (1946). Even so, the decisions 
seemingly support the following basic conclusions: 

1. Situs is an absolute essential for tax exaction. New York 
Central R. R. Co. v. Miller, supra (202 U.S. 584, 50 L. ed 1155, 26 
S. Ct. 714) ; Johnson Oil Co. v. Oklnhoma, supra (290 U.S. 158, 78 
L. ed 238, 54 S. Ct. 152) ; Curry v. dilcCanless, supm (307 U.S. 357, 
83 L. ed 1339, 59 S. Ct.  900, 123 A.L.R. 162) ; Northwest Airlines v. 
Minnesota, supra (322 U.S. 292, 88 L. cd 1283, 64 S. Ct.  950, 153 
A.L.R. 245). 

2. The state of domicile may t,ax the full value of a taxpayer's 
tangible personal property for which no tax situs beyond the dom- 
icile has been established so that  the property may not be said t o  
have "acquired an actual situs elsewhere." Hays v .  Pacific Mail 8. 
S.  Co., supra (58 U.S. r17 How.] 596, 15 L. ed 254) ; Morgan 21. 

Parham, supra (83 U.S. [16 Wall.] 471, 21 L. ed 303) ; St .  Louis v. 
Ferry Co., supra (78 U.S. [ I 1  Wall.] 423, 20 L. ed 192) ; Wiggins 
Ferry Co. v. East St .  Louis, supra (107 U.S. 365, 27 L. ed 419, 2 S. 
Ct. 257) ; Gloucester Ferry Co. v. Pennsylvania, supra (114 U.S. 
196, 29 L. ed 158, 5 S. Ct. 826); Nev: York Central R. R. Co. v. 
Miller, supra; Southern Pacific Co. v. Kentucky, supra (222 U.S. 
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63, 56 L. ed 96, 32 S. Ct. 13) ; Cream of  Wheat Co. v .  Grand Forks 
County, supra (253 U.S. 325, 64 L. ed 931, 40 S. Ct. 558) ; Johnson 
Oil Co. v .  Oklahoma, supra; ~Yor thues t  Airlines v .  Minnesota, supra; 
Central Railroad Co. v .  Pennsylvania, supra (370 U.S. 607, 8 L. ed 
2d 720, 82 S. Ct. 1297). 

3. The state of domicile n ~ a y  constitutionally subject its own 
corporations to nondiscriminatory property taxes even though they 
are engaged in interstate commerce. It is only multiple taxation of 
interstate operations that violates the Commerce Clause. Standard 
Oil Co. v .  Peck, supra (342 U.S. 382. 96 L. ed 427, 72 S. Ct. 309, 
26 A.L.R. 2d 1371). 

4. The state of domicile may not levy an ad valorem tax on tan- 
gible personal property of its  citizen^ which is permanently located 
in some other state throughout the tax year. This is forbidden by the 
Due Process Clause of the Fourteenth Amendment. Pullman's Pal- 
ace Car Co. v .  Pennsylvania, supra (141 U.S. 18, 35 L. ed 613, 11 
S. Ct. 876) ; Old Dominion S. S. Co. v .  Tiirginia, supra (198 U.S. 
299, 49 L. ed 1059, 25 S. Ct. 686) ; Union Refrigerator Transit Co. 
v.  Kentucky,  supra (199 U.S. 194, 50 L. ed 150, 26 S. Ct. 36) ; North- 
west Airlines v .  Minnesota, szipra; Ott  v .  Mississippi Barge Line, 
supra (336 U.S. 169, 93 L. ed 585, 69 S. Ct. 432). 

5. When a fleet of vehicles is operated into, through, and out of 
a nondomiciliary state, a "tax situs" sufficient to satisfy constitu- 
tional requirements is acquired if  (a)  the vehicles are operated along 
fixed routes and on regular schladules, or (b)  the vehicles are habit- 
ually situated and employed vithin the nondomiciliary jurisdiction 
throughout the tax year. I n  that event, their continuous presence 
supports imposition of an ad valorem tax based upon the average 
number continuously present in the taxing state regardle~s of routes 
and schedules. American Refrigerator Transit Co. v .  Hall, supra 
(174 U.S. 70, 43 L. ed 899, 19 S. Ct. 599) ; Union Refrigerator Tran- 
sit Co. v .  Kentucky,  supra; 13mnif7 Airways v .  Nebraska Board, 
supra (347 U.S. 590, 98 L. ed !367, 74 S. Ct. 757) ; Central Railroad 
Co. v .  Pennsylvania, supra. 

6. When an apportionment tax is imposed by a nondomiciliary 
state (a )  it must be just and equitable (Union Refrigerator Transit 
Co. v .  Kentvcky,  supra) ; (b )  it must bear a reasonable relation in 
its practical operation to the opportunities, the benefits, and the 
protection afforded by the taxing jurisdiction (TYisconsin v. J. C. 
Penney Co., supra [311 U.S. 435, 85 L. ed 267, 61 S. Ct. 246, 130 
A.L.R. 12291, Ott v .  Mississippi Barge Line, szipra) ; and (c) the 
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opportunities, benefits and protection must be available throughout 
the tax year (Xorthwest Airlines v .  Minnesota, supra). 

7. When a defined part of the domiciliary corpus has acquired 
a taxable situs in one or more nondomiciliary states, i t  may be taxed 
by those states on an apportionment basis; and taxation by appor- 
tionment precludes taxation of all of the property by the state of 
the domicile. Pullman's Palace Car Co. v .  Pennsylvania, supra; 
American Refrigerator Transit Co. v .  Hall, supra; Union Refrig- 
erator Transit Co. v .  Kentucky,  supra; Standard Oil Co. v .  Peck, 
supra. 

8. With respect to tangible movable property, a mere general 
showing of its continuous use in other states is insufficient to exclude 
the taxing power of the state of domicile. Ott v .  Mississippi Barge 
Line, supra; Standard Oil Co. v .  Peck, supra; Central Railroad Co. 
v .  Pennsylvania, supra. 

9. The burden is on the taxpayer who contends that  some por- 
tion of his tangible personal property is not within the taxing ju- 
risdiction of his domiciliary state to prove that the same property 
has acquired a tax situs in another jurisdiction. Central Railroad Co. 
v. Pennsylvania, supra; c f .  Dixie Ohio Co. v .  State Revenue Comm'n, 
306 U.S. 72, 83 L. ed 495, 59 S. Ct. 435 (1939). 

143 Applying the foregoing principles to the case before us, we find 
it  impossible to determine from plaintiff's evidence that a defined 
portion of plaintiff's property had acquired a taxable situs for the 
years 1963 and 1964 in any nondomiciliary state. 

It was incumbent upon plaintiff to show that  a defined portion 
of its property was operated along fixed routes and on regular sched- 
ules into, through, and out of nondomiciliary states or was habitually 
situated and employed in other states throughout the tax year. Old 
Dominion S .  S. Co. v .  T'irginia, supra (198 U.S. 299, 49 L. ed 1059, 
25 S. Ct. 686) ; Sezo York Central R. R .  Co. v .  Miller, supra (202 
U.S. 584, 50 L. ed 1155, 26 S. Ct. 714) ; Northwest Airlines v. Xinne-  
sota, supra (322 U.S. 292, 88 L. ed 1283, 64 S. Ct. 950, 153 A.L.R. 
245) ; Ott  v .  Mississippi Barge Line, supra; Central Railroad Co. v .  
Pennsylvania, supra. 

Plaintiff's evidence fails to support either alternative and fails 
to  show that  the property was otherwise protected or benefited by 
any nondomiciliary state. Continuous presence throughout the tax 
year is not shown by evidence which "merely proves that some de- 
terminable fraction of its property is absent from the state for part 
of the tax year." Central Railroad Co. 21. Pennsylvania, supra. Op- 
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eration along fixed routes and on regular schedules is not shown 
by evidence which proves tha t  two general routes were followed in- 
sofar as possible, the vehicles deviating ns necessary for pickups and 
deliveries. Furthermore, the mileage shown was made by an un- 
known number of tractors pulling a different but unknown number 
of trailers. It might have been ten or it might have been thirty trac- 
tors tha t  made the total mileage. In  any event, "it would be going a 
very great way to infer from car mileage the average number or pro- 
portion of cars absent from the State. . . . Certainly no infer- 
ence whatever could be drawn that the same cars were absent from 
the State all the time." New E'o7lc Central R. R. Co. v .  Miller, supra. 
Even the daily average number of trucks on the road varied with 
the season and the availability of freight. Finally, all plaintiff's ve- 
hicles mere registered in the domiciliary state. Except for emergency 
repairs on the road, plaintiff garaged and serviced all its vehicles 
in Davidson County, North Carolina. Almost without exception, all 
vehicles returned to North Carolina every week. 

When the evidmce i$ considered as  a whole, it is apparent that  
the state of domicile continued nt all times to afford 311 of plaintiff's 
property the opportunities, benefits, and protection which due process 
requires as a prerequisite of taxation. KO protection, benefits, or 
opportunities mere afforded by nondomiciliary jurisdictions through- 
out either of the tax years involved. Hrnce, all of the property was 
subject to ad valorem taxation in Davidson County. G.S. 105-281; 
G.S. 105-302(a). If the assessed valuation is excessive, which is not 
asserted here, appropriate statukes provide a remedy. We note, how- 
ever, that  plaintiff has stipulRted to the correctness and accuracy of 
the market value placed by Davidson County on the vehicles in- 
volved for 1963 and 1964. 

Plaintiff's fear of do~ible taxation is largely imaginary. No other 
state has attempted to levy an ad valorem tax on any portion of 
plaintiff's property. Few, if any, of the states involved have stat- 
utes authorizing imposition of an apportionment tax on the rolling 
stock of nonresidents. I n  fact, the lams of Delaware provide that  no 
tax may be levicd, a w s s c d  or collected by the state or any of its 
political r;ubdivir;ions on personal property generally. 9 Del. C. § 
8102: 30 Del. C. 102. Thus plaintiff's scheme of taxation would set 
a t  large about slxty-five percent of its rolling stock with the likely 
result that  i t  would escape taxation altogether. 

Plaintiff having failed to show that some portion of its property 
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had acquired a nondomiciliary tax situs, the judgment of nonsuit 
entered by the lower court is 

Affirmed. 

MOORE, J., took no part  in the corisideration or decision of this 
case. 

STATE OF NORTH CAROL1,I'A v. JOHNNY RUTH 

xo. 9 

(Filed 10 December 1969) 

1. Constitutional Law § 29; Criminal Law 8 135; Jury 5 7- death 
penalty - exclusion of veniremen opposed to capital punishment 

Under the decision of Witherspoon v.  Illinois, 391 U.S. 510, a sentence 
of death cannot be carried out if the jury that imposed or recommended 
it was chosen by excluding veniremen for cause simply because they 
voiced general objections to the death penalty or expressed conscientious 
or religious scruples against its infliction. 

2. Constitutional Law 29; Criminal Law 8 135; Jury 9 7- death 
penalty - exclusion of veniremen opposed to capital punishment 

Judgment of the superior court sentencing defendant to death for first 
degree murder must be vacated under the decision of Witherspoon v. Illi- 
nois, 391 U.S. 510, where the trial court allowed the State's challenges 
for cause to seven prospective jurors who stated simply a general ob- 
.jection to or conscientious scruples against capital punishment, notwith- 
standing the trial occurred prior to the Witherspoon decision, since that 
decision is fully retroactive. 

3. Constitutional Law 29; Criminal Law § 135; Jury § 7- death 
sentence vacated under Witherspoon - new trial or resentencing to 
life imprisonment - State law 

When a sentence of death must be vacated under the Witherspoon de- 
cision, the question of whether the verdict should be set aside and de- 
fendant granted a new trial or whether the case should be remanded to 
the superior court for imposition of a different sentence upon the verdict 
rendered by the jury is not determined by the decision in the Wither- 
spoon case but by the law of this State. 

4. Constitutional Law § 29; Criminal Law §§ 126, 137; Jury 1- 
plea of not guilty -necessity for verdict of guilty for imposition 
of sentence 

Neither the Supreme Court nor the superior court has authority to 
impose upon any defendant charged with any crime, to which charge he 
has entered a plea of not guilty, any sentence not supported by a verdict 
of guilty rendered by a jury properly selected and constituted. 
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5. Constitutional Law § 29; Crlminal Law 5 126; J u r y  § 7- au- 
thority of Supreme Court o r  superior court t o  change verdict 

Seither the Supreme Court nor the superior court has authority to 
change a constitutionally imperinissible verdict by adding thereto a pro- 
\ision which, had the jury added it, would have made the verdict con- 
stitutionally permisqible, but which t b ~  jury failed to add, notmithstand- 
ing a clear instruction that it might do so. 

6. Criminal Law 5 135; Homicide 5 91- first degree murder  - dis- 
cretion of jury t o  "recommend" life imprisonment - sentence by 
court - G.S. 14-17 

While G.S. 14-17 gives the jury the discretion to "recommend" life im- 
prisonment for first degree murder, it confers no discretionary power 
upon the superior court, or upon the Supreme Court, to impose a sentence 
different from that fixed by the jury. 

7. Criminal Law 5 133; Homicide 9 31- first degree murder  - 
jury verdict - sentence 

The condition ~vhich calls into operation the one or the other alterna- 
tive penalties for first degree murder prescribed by G.S. 14-17 is the ver- 
dict of the jury, not the determ~nation of the judge, even though the judge 
so determines became the Constitution of the United States, a s  interpreted 
by the United States Supreme Court, forbids him to impose a sentence 
pursuant to the verdict. 

8. Criminal Law § 134- conformity of judgment t o  s ta tu te  
A judgment by a court in a criminal case must conform strictly to the 

statute, and any variation from its provisions, either in the character or 
the extent of punishment, renders the judgment void. 

9. Criminal Law 3 137- authori ty  of court  t o  impose punishment 
KO sentence to imprisonment or to :my other punishment for a criminal 

offense can be valid unless sul~ported by either a plea of guilty, a plea 
of nolo contendere, or a verdict of a properly constituted jury. 

10. Constitutional Law 8 29; Criminal Law § 135; J u r y  3 7- death 
penalty - exclusion of veniremen opposed t o  capital punishment - 
new tr ia l  

Where the jury which returned a verdict of gui lb of first degree 
murder without a recommendation that defendmt be sentenced to life 
imprisonment mas selected by t~ method which did not meet the standards 
set forth in the Witherspoon decision, there is no verdict m-hich will sup- 
port the death sentence or any other sentence or which will support the 
release of defendant as upon an acquittal of the offense for rh ich  he has 
been indicted, and the case must go back to the superior court for a new 
trial. 

MOORE, J., tool; no part in the consideration or decision of this case. 

BOBBITT, C.J., and SHARP, J., dissenting. 

APPEAL by defendant from Hall, J., a t  the 19 February 1968 
Criminal Session of DURHAM. 
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By an indictment, proper in form, the defendant was charged 
with the murder of Flossie Evans on 19 October 1967. The defend- 
ant being found to be an indigent, Moses C. Burt was appointed as 
his counsel and represented him at the trial in the superior court. 
The defendant entered a plea of not guilty. The jury found him 
guilty of murder in the first degree, making no recommendation as  
to sentence. Pursuant to the verdict the defendant was sentenced to 
death by a judgment proper in form. 

Notice of appeal to the Supremcl Court was given on the day 
sentence was so imposed. On the same day, the superior court en- 
tered its order continuing the appointment of Moses C. Burt as coun- 
sel for the defendant for the purposes of the appeal and directing the 
county to  bear the necessary costs of the transcript, the record and 
the briefs. The defendant was allowed 60 days in which to prepare 
and serve his statement of the case on appeal. 

On 24 March 1969, the appeal not, having been perfected and 
no statement of the case on appeal having been served, the superior 
court entered a further order discharging Moses C. Burt, directing 
that he not receive any compensation for services rendered subse- 
quent to the trial in the superior court and appointing Jerry L. 
Jarvis as counsel for the defendant for the purpose of applying to 
the Supreme Court for certiorari. The petition for certiorari was 
allowed 19 May 1969 and the matter was heard in the Supreme 
Court as a belated appeal on 9 September 1969. 

The only assignment of error is to the action of the trial court 
"in allowing challenges for cause by the State to seven prospective 
jurors simply because they voiced general objections to  the death 
penalty or expressed conscientious scruples against capital punish- 
ment, contrary to  the constitutional standards set forth in Wither- 
spoon v. Illinois, 391 U.S. 510, 20 L. Ed. 2d 776. 88 S. Ct.  1770 
(1968) ; State v. Spence and Williams, 274 N.C. 536 (1968) ; and 
State v. Atkinson, 275 N.C. 288 (1969)." For this alleged error the 
defendant, in his brief and oral argument, seeks to have the judg- 
ment of the superior court vacated "and the defendant granted a 
new trial." 

Eighty prospective jurors were called and examined. Thirteen, 
including an alternate juror, were selected. Of the sixty-seven jurors 
re,iectd, seven were challenged peremptorily by the State, the de- 
fendant not assigning as error the allowance of the seventh per- 
emptory challenge, thirteen were challenged peremptorily by the de- 
fendant, one less than the number of peremptory challenges allowed 
him by law, six were challenged for cause by the defendant, one was 
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challenged for cause by the State because of his acquaintance with 
the deceased and his preconceived opinion as to the guilt of the de- 
fendant, thirty-three were challenged for cause by the State because 
of statements of their opposition to capital punishment, conceded by 
the defendant to be proper grounds for challenge; and the remaining 
seven were challenged for cause by the State on account of their 
stated views concerning capital punishment, mliich the defendant 
contends were not proper cause for challenge. 

While the questions directed to these seven jurors on voir dire 
and their responses thereto were not identical, the following inter- 
rogation of prospective Juror Howell is reasonably typical of their 
voir dire examinations : 

"BY AIR. EDWARDS [the solicitor] : 

Q. Are you opposed to capital punishment? 
A. Yes. sir. 

OBJECTION OVERRULED. 

Q. Challenge for cause. 

"BY T H E  COURT: 

Q. You say you are opposed to it? 

A. Yes sir. 

Q. You have conscientious scruples against capital punish- 
ment? 

A. Yes sir. 

Q. Challenge sustained. 

DEFENDANT EXCEPTS. (Juror is excused) ." 

The evidence for the State is to the effect tha t  the deceased was 
killed by a stab wound just below the heart, which severed or punc- 
tured the aorta. This wound and many lee~er  stab wounds were in- 
flicted by the defendant when he entered the home of the grand- 
mother of the deceased after he had been ordered not to do so and 
there attacked the deceased, who was living in the house. There 
mas evidence of premeditation and deliberation. 

Attorney General Morgan and Deputy  Attorney General Moody 
for the State. 

Jerry L. Jarvis for defendant. 
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The defendant concedes that  there was no error in sustaining the 
State's chal!enges for cause to those jurors who stated upon voir 
dire examination that they would not return a verdict which would 
require the death sentence in any ctise, regardless of the evidence. 
His sole assignment of error is directed to the allowance of the 
State's challenges to seven prospective jurors who stated simply a 
general objection to or conscientious scruples against the infliction 
of capital punishment. The fact that the questioning of the first 
group indicated that  the solicitor was seeking a jury which would 
fairly consider the evidence and, in its light, determine whether to  
render a verdict requiring imposition of the death sentence has no 
bearing upon the validity of the rulings upon the challenges to the 
seven. 

In fairness to the solicitor and to the learned judge who pre- 
sided a t  the trial i t  should be observed that, a t  the time of the 
trial, the following statement by this Court in State v. Arnold, 258 
N.C. 563, 573, 129 S.E. 2d 229, was regarded, in the courts of this State, 
as a correct declaration of the law upon the question presented by 
the defendant's assignments of error: 

"Each defendant assigns as error the court's allowing the 
State on voir dire to challenge for cause a number of jurors on 
the jury panel on the ground that they had conscientious 
scruples against the infliction of capital punishment. These as- 
signments of error are overruled, for the simple reason that  the 
court, in its discretion, could allow the State to challenge such 
jurors for cause for incompetency to serve in the case and sus- 
tain the challenge, i t  appearing that such jurors were disquali- 
fied. S. v. Vick, 132 N.C. 995, 43 S.E. 626; S. v. Vann, 162 N.C. 
534, 77 S.E. 295." 

[1, 21 At the time of the defendant's trial in the superior court, 
there had been no contrary decision by the Supreme Court of the 
United States with reference to the effect of the Fourteenth Amend- 
ment, or any other provision of the Constitution of the United 
States, upon the question. It was not until three months after the 
trial of this defendant that  the Supreme Court of the United States 
rendered its decision in Witherspoon v. Illinois, 391 U.S. 510, 20 L. 
Ed. 2d 776, 88 S. Ct. 1770, which, being an interpretation of the 
Constitution of the United States, is binding upon this Court. There, 
the Supreme Court of the United States said: 

"The issue before us is a narrow one. It does not involve the 
right of the prosecution to challenge for cause those prospec- 
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tive jurors who state tha t  their reservations about capital pun- 
ishment would prevent them from making an impartial decision 
as to the defendant's guilt. Nor does i t  involve the State's as- 
sertion of a right to exclude from the jury in a capital case 
those who say tha t  they could never vote to impose the death 
penalty or that  they would refuse even to consider its imposi- 
tion in the case before them. For the State of Illinois did not 
stop there, but authorized the prosecution to exclude as well 
all who said that  they were opposed to capital punishment and 
all who indicated that  they had conscientious scruples against 
inflicting it. * * * 

"Specifically, we hold tha t  a sentence of death cannot be 
carried out if the jury that imposed or recommended i t  was 
chosen by excluding veniremen for cause simply because they 
voiced general objections to the death penalty or expressed 
conscientious or religious scruples against its infliction. No de- 
fendant can constitutionally be put  to death a t  the hands of a 
tribunal so selected." 

The Witherspoon decision being declared by the Court, in foot- 
note 22~theret0 ,  to be fully retroactive, we are compelled by i t  to 
vacate the judgment of the superior court sentencing the present de- 
fendant to death, which we do. 

[3] The defendant also asktr us in his brief and upon oral argu- 
ment to set aside the verdict and grant him a new trial. Whether 
this should be done, or the case should be remanded to  the superior 
court for the imposition of a different sentence upon the verdict 
rendered by the jury selected in a manner now declared to violate 
the Constitution of the United States, is not determined by the de- 
cision in the Witherspoon case but by the law of this State. See 
Boulden v. Holman, 394 US.  478, 22 L. Ed. 2d 433, 439, 89 S. Ct.  
1138. 

In  State v. Spence, 274 X.C. 536, 164 S.E. 2d 593, a judgment 
imposing a death sentence upon a verdict of guilty of first degree 
murder without a recommendation tha t  the defendant be sentenced 
to life imprisonment, which judgment had previously been affirmed 
by this Court (State v. Spence, 271 N.C. 23, 155 S.E. 2d 802), was 
reconsidered by us pursuant to a directive from the Supreme Court 
of the United States. Tha t  directive required this Court to determine 
whether the method employed in selecting the jury met the stand- 
ards set forth in the Witherspoon decision, which had been rendered 
after our affirmance of the judgment imposing the death sentence. 

The record in the Spence case contained this stipulation: "A total 
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of 150 veniremen were examined on voir dire; 79 of those exam- 
ined were successfully challenged for cause by the State because of 
their stated opposition to capital punishment." Having reconsidered 
our earlier decision in the light of the 'Withcrspoon case, we said: 

"We have concluded the jury which convicted Spence and 
Williams was not selected according to their constitutional rights 
as set forth in Witherspoon. Although the defendants are in- 
dicted for having committed a most horrible crime, they cannot 
be executed for that  crime until a jury, selected in accordance 
with their constitutional rights, has convicted them. The State 
has waived neither its right nor its duty to  require them to  
answer the charge of murder in the first degree. To that end 
we order a new trial." 

Thereafter, in State v. Atlcinson, 275 X.C. 288, 167 S.E. 2d 241, 
we held that  upon a verdict by a jury, properly selected and con- 
stituted, that the defendant was guilty of murder in the first degree, 
which verdict contained no recommendation that  his punishment 
be life imprisonment and which verdict was rendered in a trial 
free from error, the death sentence may lawfully be imposed and is 
required by the law of this State. 

In  the present case, the State contends that  the defendant should 
be executed because he has committed the crime of first degree 
murder. The correctness of this contention has not been lawfully 
determined for the reason that, under the rule of the Witherspoon 
case, there has been no verdict by a jury properly selected and con- 
stituted. For this reason the defendant contends he is entitled to a 
new trial. He  does not ask this Court to modify the judgment of 
the superior court so as to impose a different sentence, nor does 
he ask this Court to remand the case to the superior court for the 
imposition of a different sentence upon the verdict which has been 
rendered. 

[4] In any event, neither this Court nor the superior court has 
authority to impose upon any defendant charged with any crime, 
to which charge he has entered a plea of not guilty, any sentence not 
supported by a verdict of guilty rendered by a jury properly se- 
lected and constituted. See State v. Wnlters, 208 N.C. 391, 180 S.E. 
664. The verdict in the record before us will support no sentence 
except the death sentence, which sentence cannot be carried out 
under the rule of the Witherspoon case. 

15, 101 Neither this Court nor the superior court has authority 
to change a constitutionally impermissible verdict by adding thereto 
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a provision which, had the jury added it, would have made the ver- 
dict constitutionally permissible, but which the jury failed to add, 
notwithstanding a clear instruction tha t  i t  might do so. See: State 
v .  Snipes, 185 N.C. 743, 117 S.E. 500; State v. C ~ a i g ,  176 K.C. 740, 
97 S.E. 400. There is in this case no verdict in the record which 
will support the sentence impo~ed  (due to the Witherspoon case) or 
any other sentence or which will support the release of the defend- 
an t  as upon an acquittal of the offense for which he has been in- 
dicted. 

G.S. 14-17 is plain and explicit in prescribing the sentence to be 
imposed upon one convicted of murder in the first degree. The sen- 
tence must be: (1) Death if the jury does not "at  the time of ren- 
dering its verdict in open courtJJ recornmcnd imprisonment for life, 
or (2)  imprisonment for life in the State's prison if the jury does so 
recommend. 

[6, 71 While the statute uses the word "recommend," i t  clearly 
confers no discretionary power upon the superior court, or upon this 
Court, to impose a sentence different from tha t  fixed by the jury. 
State v. Denny, 249 N.C. 113, 105 S.E. 2d 446; State v. Carter, 243 
N.C. 106, 89 S.E. 2d 789. Under G.S. 14-17 the court has no more 
authority to sentence a defendant to imprisonment where the ver- 
dict requires the death sentence than i t  has to sentence him to death 
where the jury Lbrecomn~endsJ' life imprisonment. The statute, it- 
self, prescribes the penalty. I t  does so in the alternative, but the 
condition which calls into operation the one or the other aIternative 
is the verdict of the jury, not the determination of the judge. It 
makes no differclnce that the judge so determines because the Consti- 
tution of the United States, as interpreted by the Supreme Court of 
the United States, forbids him to impose a sentence pursuant to the 
verdict. 

[8] "A judgment by a court in a criminnl case must conform 
strictly to the statute, and any vzria1,ion from its provisions, either 
in the character or the extent of punishment inflicted, renders the 
judgment void. A statute which creates an offense and prescribes a 
special forin of punishment excludes any different or additional pun- 
ishment. Accordingly, imprisonment cannot be imposed under a 
statute providing for punishment only by a fine." 21 Am. Jur.  2d, 
Criminal T,aw, 3 535. Accord: W e e m  v. CTnited Stafes, 217 U.S. 
349, 382, 54 L. Ed. 793, 30 S. Ct.  544; I n  Re Graham, 138 U.S. 
461, 34 I,. Ed. 1051, 11 S. Ct 363; P ~ e s s l y  v. State, 114 Tenn. 534, 
86 S.W. 378. 

19, 101 It is clear that no sentmce to imprisonment or to any 
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other punishment for a criminal offense can be valid unless sup- 
ported by either a plea of guilty, a plea of nolo contendere, or a 
verdict of a properly constituted jury. Here, the defendant's plea is 
"Not guilty." Since there is no verdict in the record which will sup- 
port a constitutionally permissible sentence, the case must go back 
to the Superior Court of Durham County for a new trial. 

New trial. 

MOORE, J., took no part  in t,he consideration or decision of this 
case. 

BOBBITT, C.J., and SHARP, J., dissenting: 

All of defendant's assignments of error relate to the court's ac- 
tion in allowing challenges for cause by the State to seven prospec- 
tive jurors simply because they voiced general objections to the  
death penalty or expressed conscientious scruples against capital 
punishment. The Court holds these rulings violate the constitutional 
standards set forth in Witherspoon v. Illinois, 391 U S .  510, 20 L. ed. 
2d 776, 88 S. Ct.  1770. TJ7e agree. 

I n  Witherspoon, Mr. Justice Stewart, expressing the views of five 
members of the Court, stated: "Specifically, we hold tha t  a sentence 
of death cannot be carried out if the jury tha t  imposed or recom- 
mended i t  was chosen by excluding veniremen for cause simply be- 
cause they voiced general objections to the death penalty or ex- 
pressed conscientious or religious scruples against its infliction. No 
defendant can constitutionally be put  to death a t  the hands of a 
tribunal so selected." Also, hIr. Justice Stewart stated: "We simply 
cannot conclude, either on the basis of the record now before us o r  
as a matter of judicial notice, tha t  the exclusion of jurors opposed to  
capital punishment results in an unrepresentative jury on the issue 
of guilt or substantially increases the risk of conviction. In  the light 
of the presently available information, we are not prepared to an- 
nounce a per se constitutionxl rule requiring the reversal of every 
conviction returned by a jury selected as this one was. . . . It has 
not been shown that  this jury was biased with respect to the pe- 
titioner's guilt." Footnote 21 of the majority opinion includes the  
following: "Nor does the decision of this case affect the validity of 
any sentence other than one of death. Nor, finally, does today's 
holding render invalid the conviction, as opposed to the sentence, 
in this or any other case." The separate opinion of Mr. Justice 
Douglas, who considered the decision too narrow, epitomizes the  
holding of the majority in these words: "Although the Court re- 
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verses as to penalty, i t  declines to reverse the verdict of guilt ren- 
dered by the s a n ~ e  jury." 

The clear decision of the majority in Il'zthe~spoon was (1) that  
the sentence of death could not be cur led out, and (2) tha t  the ver- 
dict establishing Witherbpoon's guilt was not disturbed. Thus, sub- 
ject to the limitation tha t  the rentenre of death could not be carried 
out, whether a judgment of imprisonment for life or a term of years 
should be pronounced on the verdict establi5hing Witherspoon's 
guilt or a complete new trial slhould be ordered became a matter for 
determination in accordance with Illinois law. 

Heretofore, in split decisions, this Court has held, in State v. 
Spence, 274 N.C. 536, 164 S.E. 2d 593, and in State v. Atkinson, 275 
N.C. 288, 167 S.E. 2d 241, tha t  the same error in selecting the jury 
which occurred in this case entitled the defendant to a new trial on 
the issue of his guilt. We disyented in Spence and in Atkinson. It 
seems appropriate that we rcstnte breifly the grounds of our dis- 
sent. 

G.S. 15-162.1, which was jn forcc when defendant was arraigned, 
tried and convicted, provided that  the tender and acceptance of a 
plea of guilty of murder in the firct degree, rape, burglary in the 
first degree, or arson, had thc effect of a verdict of guilty of such 
crime with recommendation by the jury that  the punishment be im- 
prisonment for life in the Siate's prison; and, in such event, re- 
quired that the court pronounce a judgment of life imprisonment. 
If a plea of guilty was tendered by a defendant and accepted by the 
State, with the approval of the court, the defendant by such plea 
avoided a jury trial and the possibility of a conviction resulting in 
a death sentence. G.S. 15-162.1 waq repealed 3larch 25, 1969. 

It is, and has been, our opinion that,  prior to the repeal of G.S. 
15-162.1, the death penalty provisions relating to murder in the 
first degree, rape, burglary In the first degree and arson (G.S. 14-17, 
G.S. 14-21, G.S. 14-52 and G.S. 14-58. respectively) were invalidated 
by the decisions of the Supreme Court of the United States in 
United States v. Jackson, 390 U.S. 570, 20 L. ed. 2d 138, 88 S. Ct.  
1209 (1968), and in Pope v. United States, 392 U.S. 651, 20 L. ed. 
2d 1317, 88 S. Ct. 2145 (1968). The reasons for our opinion are set 
forth fully in the dissenting opinions in State v .  Spence, supra, and 
in State v. Atkinson, supra. If our view is correct, North Carolina 
had no death penalty in February, 1968, when Johnny Ruth was 
convicted of murder in the f m t  degree and sentenced to die. 

In  Alford v .  State of North Carolina, 405 F. 2d 340, a panel of 
the 'ZTnited States Court of Appeals for the Fourth Circuit in a split 
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decision (two to one) held the Jackson and Pope decisions invali- 
dated the death penalty provisions of our North Carolina statutes. 
The Supreme Court of the United States granted certiorari to re- 
view the Alford case and heard oral arguments therein on Novem- 
ber 17, 1969. I ts  decision may determine whether Jackson and Pope 
did invalidate the death penalty provisions of our North Carolina 
statutes as they existed prior to N a w h  25, 1969. 

Notwithstanding the repeal of G.8. 15-162.1, the uncertainty as 
to the validity of the death penalty provisions of our North Car- 
olina statutes continues for reasons other than those discussed in 
Jackson and Pope. These additional questions may be resolved by 
the forthcoming decision of the Supreme Court of the United States 
in the case of ilfaxwcll v. Bishop, which was first argued a t  its 
Spring Term 1969 and has been set for reargument a t  its Fall Term 
1969. iVaxwell v. Rishop involves Arkansas statutes containing pro- 
visions similar to those in our Xorth Carolina statutes. The Supreme 
Court in allowing certiorari to review the decision of the United 
States Court of Appeals for the Eighth Circuit (119axwell v. Bishop, 
398 F .  2d 138),  limited consideration to Questions 2 and 3 of the 
petition for certiorari, viz.: 

"2. Whether Arkansas' practice of permitting the trial jury 
absolute discretion, uncontrolled by standards or directions of any 
kind, to impose the death penalty violates the Due Process Clause 
of the Fourteenth Amendment? 

"3. Whether Arkansas' single-verdict procedure, which requires 
the jury to determine guilt and punishment simultaneously and a 
defendant to choose between presenting mitigating evidence on the 
punishment issue or maintaining his privilege against self-incrimi- 
nation on the guilt issue, violates the Fifth and Fourteenth Amend- 
ments?" 

It seems probable that  the decision in Maxwell v .  Bishop will 
settle existing uncertainty as to the validity of our present statutory 
provisions relating to capital punishment. 

If i t  should be determined that  the majority of this Court are 
correct in their view t h a t  the death penalty provisions of our stat- 
utes were and are valid, we would join in the decision that  the ver- 
dict and judgment should be vacated and the cause remanded for a 
new trial. 

On the other hand, if i t  should be determined by the Supreme 
Court of the United States tha t  the death penalty provisions of our 
statutes, as of the date defendant was arraigned, tried and convicted, 
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were invalid, either under the decisions in Jackson and Pope or on 
grounds that  may be decided im Maxwell v. Bishop, we would not 
disturb the verdict but would remand the cause for pronouncement 
of a judgment imposing a sentence of life imprisonment. 

Our statutes provide only two possible judgments, death or life 
imprisonment, where a defendant is convicted of murder in the first 
degree, rape, burglary in the first degree, or arson. If the death 
penalty provisions are invalidated, the only permissible punishment 
upon conviction for these crimes is life imprisonment. We are not 
a t  all impressed with the suggestion that,  even if the death penalty 
provisions are invalidated, no judgment of imprisonment for life 
can be pronounced unless the jury, a t  the time of rendering its ver- 
dict in open court, recommencis tha t  "the punishment shall be im- 
prisonment for life in the State's prison." If the alternative of death 
is invalidated, there would be no occasion for the jury to do other- 
wise than render a verdict as to defendant's guilt. The jury would 
have no discretion as to whether the punishment should be death or 
life imprisonment. Any reconmendation the jury might make in 
respect of punishment would be inappropriate and without legal 
significance. Upon conviction, the court would impose the only 
legally permissible punishment, being the statutory punishment nlobt 
favorable to the defendant, tha t  is, a judgment of imprisonment for 
life. 

If the death penalty provisions are invalidated, this case should 
be remanded for the pronouncement of a judgment of life imprison- 
ment. Where there is no error in the trial of defendant in respect of 
guilt, a new trial in respect of defendant's guilt should not be 
ordered when upon such new trial the State could not under any 
circumstances obtain a verdict that would result in the pronounce- 
ment of a valid death sentence. 

The retrial of a capital case, which necessarily requires the ex- 
penditure of time and money and imposes great stress and strain 
upon all who are involved in i t ,  should not be undertaken in the 
present, uncertainty concerning these issues of life and death. Noth- 
ing will be lost by deferring our dt&ion in this case until the Su- 
preme Court of the United States has spoken definitively on the 
crucial questions now before it for decision. We favor tha t  course. 



TOWN O F  HILLSBOROUGH, A JIUNII:IPAL COXPORATIOX v. CLARENCE 
DUPREE SMITH AXD WIFE, MAE L. SMITH 

So. 17 

(Filed 10 December 1969) 

1. Municipal Corporations § 80- building permit - r ights  of permit- 
tee - effect of subsequently enacted ordinance 

The issuance by a municipality of a valid building permit does not, of 
itself, confer upon the holder thereof a rested property right, but such 
permit may be revoked by or pursuant to a zoning ordinance otherwise 
valid and adopted prior to the taking by the holder of any action in 
reliance upon the permit; but where, in bona fide reliance upon the permit, 
the holder constructs the building authorized thereby, his right to use i t  
for the intended purpose, not otherwise unlawful, vests and may not be 
taken from him by a subsequently cniwted zoning ordinance. 

2. Municipal Corporations 3 30- building permit - nonconforming 
use - acquisition of vested r ight  - substantial expense 

In order for the holder of a building permit to acquire a vested right 
to carry on a nonconforming use of his land, it is not essential that the 
permit holder complete the construction of the building and actually com- 
mence such use of it  before the revocation of the permit, but it  is suffi- 
cient that, prior to the reyocation of the permit or enactment of the 
zoning ordinance and with the requisite good faith, he make a substan- 
tial beginning of construction and incur therein substantial expense. 

3. Municipal Corporations § 30-- reliance upon building permit - na- 
t u r e  of landowners' expenses - change in l and  

There is no basis for distinction between the landowner who, with the 
requisite good faith and reliance upon a building permit, expends money 
in activity resulting in visible, physical changes in the condition of the 
land and the landowner who expends a like amount in the acquisition 
of construction materials and equipment to be used in the building or 
who incurs binding contractual obligations requiring expenditures for 
construction or for acquisition of materials and equipment. 

4. Municipal Corporations § 3 6  building permit - basis of landown- 
er's r ight  to build - change of position 

The basis of the landowner's right to build and use his land, in accord- 
ance with the building permit issued to him, is not the giving of notice 
to the town through a change in the appearance of the land but is the 
landowner's change of his own position in bona fide reliance upon the 
permit. 

5. Municipal Corporations 3 3 6  building permit  - revocation of per- 
mi t  - r ights  of landowner - substantial expenditures 

One who, in good faith and in reliance upon a permit lawfully issued 
to him, makes expenditures or incurs contractual obligations, substantial 
in amount, incidental to or a s  part of the acquisition of the building site 
or the construction or equipment of the proposed building for the pro- 
posed use authorized by the permit, may not be deprived of his right to 
continue such construction and use by the revocation of such permit, 
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whether the revocation be by the enactment of an otherwise valid zoning 
ordinance or by other means, and this is true irrespective of the fact that 
such expenditures and action? by the holder of the permit do not result 
in any visible change in the condition of the land. 

6. Municipal Corporations § 30-- issuance of building permit - sub- 
sequently enacted zoning ordinance - rights of landowners 

Landowners acquired vested right to construct and use a proposed build- 
ing for a dry cleaning business in reliance upon a building permit issued 
to them by a municipality, notwithstanding the subsequent enactment of 
a zoning ordinance prohibiting such use, where (1) there was uncontra- 
dicted evidence that, after the issuance of the permit and before both the 
passage of the zoning ordinance and the rerocation of the permit, the 
landowners purchased the land and incurred substantial contractual ob- 
ligations for the construction <of the proposed building and the purchase 
of dry cleaning equipment and (2)  the jury found, upon sharply conflict- 
ing evidence, that the expenditures were made in good faith in reliance 
upon the permit and without notice of the pending zoning ordinance. 

7. Municipal Corporations 9 3 1 b  action to restrain noncompliance 
with zoning ordinance - vested rights of landowner 

In an action by a municipality seeking to restrain landowners, who 
were holders of a building permit issued by the municipalits, from con- 
tinuing construction work on their land until they obtained a zoning per- 
mit therefor in compliance with a zoning ordinance enacted after issuance 
of the building permit, the municipality is not entitled to injunctive relief 
as a matter of law on the ground that the landowners, after adoption of 
the ordinance and revocation of the permit, began excavation and land 
preparation without obtaining the zoning permit, where (1) the landown- 
ers, by substantial expenditures in reliance upon the permit, had acquired 
a vested right to build the structure prior to adoption of the zoning ordi- 
nance and ( 2 )  the zoning ordinance did not authorize the issuance of a 
permit for nonconfornling use for those buiIdings not under actual construc- 
tion prior to the adoption of the ordinance. 

8. Municipal Corporations 9 80-- zoning ordinance - authority of 
board of adjustment  

A board of adjustment may not permit construction of a type of build- 
ing which is prohibited by the ordinance itself. 

9. Municipal Corporations 9 BO; Administrative Law 8 Z- land- 
owners' a t tack on  zoning ordinance- exhaustion of administrative 
remedies 

Landowners were not required to apply to municipal administrative 
agency for a zoning permit before they could be entitled to assert the 
inapplicability of the zoning ordin:ince to their contemplated building, 
where the agency was not authorized, under the circumstances of the case, 
to issue the permit. 

10. Municipal Corporations 30-- action to restrain noncompliance 
with zoning ordinance - good fa i th  expenditures by landowner - 
instructions 

On issue as to whether landowners, in good faith and without notice 
of pending zoning ordinance prohibiting use of their property for business 
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purposes, made substantial expenditures in reliance upon a building permit 
so as to allow them to complete construction of a building prohibited by 
the ordinance, trial court's instructions to the jury, although not spe- 
cifically stating that the jury was to consider only those expenditures made 
prior to the adoption of the ordinance, held suficieut to confine the jury 
to consideration of landowners' expenditures made during the pendency 
of the ordinance. 

.MOORE, J., took no part in the consideration or decision of this case. 

ON certiorari to the Court of Appeals to review its decision in 4 
N.C. App. 316. 

The defendants are the owners of a Lot a t  the corner of Churton 
and Orange Streets in the Town of I-Iillsborough. It was conveyed 
to them by deed on 22 N a y  1968, pursuant to their exercise of an 
option to purchase the property, which option was acquired 19 
March 1968. 

On 27 M a y  1968, the town enacted a zoning ordinance which is 
conceded to be within its police power and to have been adopted 
by lawful procedure. This ordinance zones for residential use only 
the area which includes the lot of the defendants. The  ordinance 
also provides tha t  no building designed or intended to be used for 
other than farm purposes shall be erected, and no excavation or 
other preparation of land shall be commenced within the town until 
a zoning permit has been issued by the zoning officer of the town. 

On 3 M a y  1968, the defendants applied for and were issued, by 
the appropriate officer of the town, a building permit for the con- 
struction of a "dry cleaning building" upon the above lot. At  tha t  
time, there was no zoning ordinance prohibiting the erection of such 
building thereon. It is stipulated that,  on 22 M a y  1968 (after the 
issuance of the permit and before the enactment of the ordinance), 
the defendants acquired title to the land. Their uncontradicted evi- 
dence is that  they then paid the option price of $9,400, $100 having 
previously been paid for the option, and that on the same day, 22 
M a y  1968, they signed a contract with a builder for the construc- 
tion of a building thereon for $15.000. On 24 M a y  1968, they placed 
an order for dry cleaning equipment. On 23 M a y  1968, the defend- 
ants caused stakes to be driven upon the lot showing three corners 
of the building they proposed to erect. No other work was done on 
the lot itself until 8 July 1968, by which date i t  is conceded tha t  
the defendants knew of the passage of the zoning ordinance and the 
terms of it. The defendants have not applied for or received a zon- 
ing permit from the zoning officer of the town. 

Subsequent to the enactment of the ordinance, the following 
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things occurred: On 5 June 1968, the defendants contracted in writ- 
ing for the purchase of equipment and of a franchise for the opera- 
tion upon this property of a "martinizing" plant. They contracted 
for the purchase of certain other equipment prior to 11 June 1968. 
On 11 June 1968, the defendants received a written communication 
from the zoning officer advising that the building permit previously 
issued to them was revoked, and on the same day the zoning officer 
showed the defendants a cop,y of the ordinance enacted 27 May 
1968. The defendants made payments totaling $8,000 upon their 
contract with the builders of the proposed building and a payment 
of $2,968.03 upon their contract for the "martinizing" franchise. On 
8 July 1968, the existing dwelling house upon the lot was removed 
and the property was bulldozed. 

On 11 July 1968, the town instituted this action, seeking to en- 
join the defendants "from excavat~ng or otherwise preparing the 
said lot for any non-farm u w  or from erecting any building ' * " 
upon said lot without first obtaining a zoning permit therefor." The 
complaint al1egc.s the passage of the ordinance, its applicability to 
the lot of the defendantc, itq prohibition of any excavation or other 
land preparation without the issuance of a zoning permit, the corn- 
menccrncnt by the defendants of excavation or other land prepara- 
tion on their lot on 8 .July 1968, that no permit has been issued there- 
for and tha t  such excavation or other land preparation is in violation 
of the ordinance. 

The defendants filed answer denying the applicability of the 
ordinance to their activities of' which the plsintiff complsins and as- 
serting for further answer that, in reliance upon the building permit 
issued on 3 Alny 1968, the dtlfcndnntr expended large amounts and 
incurred substantial obligations in good faith for the sole purpose 
of using the lot in a business venture. They allege that  they did not 
know their proposed use of the lot wss forbidden by the ordinance 
until 11 June 1968 and that  they made substantial expenditures and 
incurred substantial obligations, bnth before and after the enact- 
ment of the ordinance, in good faith, in reliance upon the building 
permit which had been issued and in the honest belief tha t  the pro- 
posed building and use of their land would not violate the ordinance. 

A temporary restraining order wa9 issued and continued in force 
to the time of the hearing, subject to certain modifications not 
presently material. 

At  the trial in the superior court only the following issue was 
submitted : 

"Did the defendants in good faith and without notice of the 
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pending zoning ordinance prohibiting the use of their property 
for business purposes, incur substantial expenses in reliance 
upon the building permit issued to them on M a y  3, 19681" 

The jury answered the issue "Yes." Thereupon, judgment was 
entered vacating the restraining order. The town appealed to the 
Court of Appeals. The restraining order was continued in effect 
until final disposition of the appeal. 

There was no conflict in the evidence with reference to the 
above stated facts. There was, however, sharp conflict in the  evi- 
dence as  to the good faith of the defendants and as  to when they 
acquired knowledge of the ordinance. The evidence for the town was 
explicit to the effect that ,  a t  or before the issuance of the building 
permit on 3 M a y  1968, officers and employees of the town specifically 
informed the defendants tha t  a zoning ordinance restricting the area 
in question to residential use was in process of adoption and a public 
hearing thereon was to be held 27 hlay  1968. The evidence for the 
town is that  the defendants were then told that  notice of the pro- 
posed ordinance had already been published in the newspaper and 
i t  would be enacted on 27 M a y  1968. The mayor testified that ,  two 
weeks prior to the issuance of the building permit, he informed Mr. 
Smith that,  while there was then no zoning ordinance in effect, such 
an ordinance was "scheduled to be adopted on May 27." He further 
testified tha t  a copy of the then proposcd ordinance (the one adopted) 
was exhibited to  Mr. Smith a t  tha t  time. 

The defendant's evidence on this point is equally explicit to the 
effect tha t  he was not so informed by the officers and employees of 
the town and was not given a copy of the ordinance until 11 June 
1968. He  testified that  when the building permit was issued to him 
on 3 M a y  1968 he did not know any zoning ordinance was pending 
and tha t  he did not know his proposed building would violate the 
terms of any zoning ordinance until 11 June 1968. He  denied tha t  
he was informed of a public hearing to  be held with reference to a 
proposed zoning ordinance on 27 May 1968, and testified tha t  he 
did not know of any proposed zoning of the property when he pur- 
chased it on 22 M a y  1968, or when he contracted for the construc- 
tion of the building and placed his order for the dry cleaning equip- 
ment. At some time prior to 27 M a y  1968, he became aware tha t  
some proposed zoning ordinance was pending, but he did not think 
i t  would affect his plans for his property. 

The Court of Appeals granted a new trial on the ground tha t  
there was error in the charge to the jury in tha t  i t  left the jury 
free to consider the good faith of the defendants in making expendi- 
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tures after the enactment of the ordinance and up to the date the 
defendants received notice of the revocation of their building permit. 
The  instruction in question was as follows, the portion in parentheses 
being assigned as error by the town: 

"(If the defendants acted in good faith and made substan- 
tial expenditures in reliance on the permit, but without notice 
of the pending ordinance prohibiting the use of the property 
for business purposes, the defendant would be protected, that  
is, if the defendant made substantial expenditures in the honest 
belief that the proposed construction would not violate the zon- 
ing regulations, the defendant would be protected and vould be 
entitled to complete their proposed building, as a non-conform- 
ing use,) but the defendants would not be protected and would 
not have the right to build a dry cleaning plant if they had 
knowIedge of the pendency of the zoning ordinance prohibiting 
such use and did not act in good faith a t  the time of incurring 
their expenditures. To be protected the defendants must have 
acted in good faith, with honest intentions and without knon7l- 
edge of circumstances sufficient to put them on inquiry as to 
whether or not the proposed use was prohibited." 

At a later point in the charge, the court further instructed the 
jury on this point: 

"I instruct you on that  issue that if the defendants * ' * 
have satisfied you by the greater weight of the evidence that  
they did, in good faith and without notice of the pending zon- 
ing ordinance prohibiting the use of that  property for business 
purposes, incur substantial expenses in reliance upon the build- 
ing permit issued to them on M a y  3rd, 1968, if you are so satis- 
fied by the greater weight of the evidence, the burden of proof 
being on the defendants, i t  would then be your duty to answer 
the issue 'Yes.' 

"Now, if the defendants have failed to so satisfy you by the 
greater weight of the evidence, i t  would then be your duty to 
answer that issue 'No.' " 

The town sought certiorari on the ground tha t  the Court of Ap- 
peals erred in remanding the case for a new trial. The town con- 
tends that,  it being uncontradicted that  the defendants commenced 
n.or1c on the property after the effective date of the ordinance, with- 
out applying for or receiving a zoning permit, it was entitled to an 
injunction as a matter of law. I n  its appeal to the Court of Ap- 
peals i t  also assigned as error other rulings by the trial court. 
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Graham and Cheshire for plaintiff appellant. 

Alonzo Brown Coleman, Jr., for  defendant appellees. 

[I] The town issued to the male defendant, who then had an  op- 
tion to purchase the land in question, a permit to construct thereon 
the building which he proposes to construct and to use for a dry 
cleaning business. Neither such construction nor such use was for- 
bidden by law when the permit was issued. The issuance of the per- 
mit did not, of itself, confer upon the defendants a vested property 
right, of which they could not be deprived by a zoning ordinance 
subsequently enacted. Warner v. W & 0, Inc., 263 K.C. 37, 138 S.E. 
2d 782. Such permit, though valid when issued, may be revoked by 
or pursuant to a zoning ordinance, otherwise valid and adopted prior 
to the taking by the holder of any action in reliance upon the per- 
mit. 8 AIcQuillin, Municipal Corporations, $$ 25.156, 25.158. Where, 
however, in bona fide reliance upon such permit, the holder con- 
structs the building authorized thereby, his right to use i t  for the 
intended purpose, not otherwise unlawful, vests and may not be 
taken from him by a subsequently enacted zoning ordinance. Warner 
v. TY & 0, Inc., supra. 

[2] In order to acquire a vested right to carry on such noncon- 
forming use of his land, i t  is not essential tha t  the permit holder 
complete the construction of the building and actually connnence 
scch use of i t  before thc revocation of the permit, whether such 
revocation be by the enactment of a zoning ordinance or otherwise. 
To acquire such vested property right i t  is sufficient that,  prior to 
the revocation of the permit or enactment of the zoning ordinance 
and with the requisite good faith, he make a substantial beginning 
of construction and incur therein substantial expense. Warner 2,. 

W & 0, Inc., supra; I n  R e  Tadlock, 261 N.C. 120, 134 S.E. 2d 177. 

[3, 41 In  this respect, we perceive no basis for distinction be- 
tween the landowner who, with the requisite good faith and reliance 
upon the permit, expends money in activity resulting in visible, phy- 
sical changes in the condition of the land and one who, with like 
good faith and reliance upon the permit, expends a like amount in 
the acquisition of construction materials or of equipment to be used 
in the proposed building. Likewise, we find no basis for a distinction 
between such a landowner and one who, in like good faith and re- 
liance upon the permit, incurs binding contractual obligations re- 
quiring him to make such expenditures for such construction or for 
the acquisition of such materials or equipment. It is not the giving 
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of notice to the town, through a change in the appearance of the 
land, which creates the vested property right in the holder of the 
permit. The basis of his right to build and use his land, in accord- 
anre nit11 the permit issued to him, is his change of his own position 
in bona fide reliance upon the permit. 

While one does not acquire a vested right to build, contrary to  
the provisions of a subsequentJy enacted zoning ordinance, by the 
mere purchase of land in good faith with the intent of so building 
thereon, we find no basis for distinction in this respect between an 
expenditure for the acquizition of I ~ n d ,  pursuant to a previously 
held option, and expenditures for the acquisition of building ma- 
terials or services. One who, in good faith and in reliance upon a 
properly issued building permit, malies substantial expenditures for 
any of these purposes in reliance upon the permit falls within the 
reason of the rule stated in Tl'arner v. W R. 0, Inc., supra. See 58 
Am. Jur., Zoning, $§ 184, 185. 
[5] We, therefore, hold that one who, in good faith and in reliance 
upon a permit lawfully issued to him, makes expenditures or incurs 
contractual obligations, wbstantial in amount, incidental to or as 
part  of the acquisition of the building site or the construction or 
equipment of the proposed building for the proposed use authorized 
by the permit, may not be deprived of his right to continue such 
construction and use by the revocation of such permit, whether the 
revocation be by the enactment of an otherwise valid zoning ordi- 
nance or by other mcans, and this is true irrespective of the fact 
tha t  such expenditures and actions by the holder of the permit do 
not result in any visible chanqe in the condition of the land. 

TT'arner v. W & 0, I m . ,  supra, strongly intimates that had the 
expenditure there made for an architect's drawings been made in 

cwance reliance upon the issued permit, rathcr than prior to its iLL 
and for the purpose of obtaining it, it would have been proper to 
consider such expenditure in determining whether the permit holder 
had acquired a vested right to build in accordance with the permit. 
In  Stowe v. Burke,  255 S . C .  527, 122 S.E. 2d 374, this Court cited 
with approval Wznn v. Lamoy  Real ty  Corp., 100 N.H.  280, 124 A. 
2d 211, in which the incurring of "legal obligations" by the land- 
owner in bona fide reliance upon thc permit was considered sufficient 
to vest in him the right to complete the construction in accordance 
with the permit. See also: Wii'lis v. Town o f  Woodrzi,f, 200 S.C. 266, 
20 8.E. 2d 699; Deer Park Civic Ass'n v. Chicago. 347 Ill. App. 346, 
106 X.E. 2d 823; 58 Am. J u r ,  Zoning, 8s 184, 185; 13 -4m. Jur.  2d1 
Buildings, 8 10: McQuillin, JIunicipal Corporations, 3d Ed ,  26.219; 
Yokley, Nunicipal Corporations, 8 164. 
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The "good faith" which is requisite under the rule of Warner v. 
W & 0, Inc., supra, is not present when the landowner, with knowl- 
edge that  the adoption of a zoning ordinance is imminent and that,  
if adopted, i t  will forbid his proposed construction and use of the 
land, hastens, in a race with the town commissioners, to make ex- 
penditures or incur obligations before the town can take its con- 
templated action so as to avoid what would otherwise be the effect 
of the ordinance upon him. See Stowt: v. Burke, supra. 

[6] In the present case, there is uncontradicted evidence that,  af- 
ter the issuance of the permit and before both the passage of the 
zoning ordinance and the revocation of the permit, the defendants 
exercised the option to purchase the land, paid the contract price and 
took title and also entered into contracts for the construction of the 
proposed building and for the  purchase of equipment to be used in 
it. It is not contended tha t  these contracts did not constitute obli- 
gations binding upon the defendants. The obligations so assumed 
are substantial in amount, as was the amount paid for the  land. 
The jury found the defendants incurred "substantial expenses" (not 
specified, but obviously including the above) "in good faith and 
without notice of the pending zoning ordinance * * " in reliance 
upon the building permit." Though there was sharp conflict in the 
evidence as to the good faith of the defendants, the verdict of the 
jury is conclusive upon this question and establishes a vested right 
in the defendants to construct and use the proposed building, irre- 
spective of the subsequently enacted zoning ordinance, unless there 
was error requiring a new trial or the town is otherwise entitled, 
upon the record before us, to the injunction prayed for. 

171 The town contends tha t  i t  is entitled, as a matter of law, 
the injunctive relief prayed for on the ground tha t  the defendants, 
after the adoption of the zoning ordinance and the revocation of the 
building permit, commenced excavation and land preparation for 
the contemplated building without obtaining a zoning permit as 
required by the ordinance. The Court of Appeals held there was no 
error by the superior court in its denial of the plaintiff's motion for 
such judgment. We agree. 

The defendants had a properly issued building permit which, for 
the reasons above stated, the town could not revoke so as to de- 
prive the defendants of their right to build the contemplated struc- 
ture upon their land. By reason of the defendants' vested right to 
build the structure, the zoning ordinance does not apply to their 
proposed construction project. Therefore, the provisions of the or- 
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dinance, relating to the issuance of a zoning permit prior to con- 
struction, do not apply to  the proposed activity of the defendants. 

Furthermore, the zoning ordinance does not authorize either the 
Zoning Officer or the Board of Adjustment to issue a zoning permit 
in thc present situation. Section 11.1 of the ordinance defines a "non- 
conforming building" as one 'upon which substantial construction 
was begun prior to adoption of this ordinance," and which building 
does not confornl to the requirements of the ordinance. It specifically 
states tha t  no other beginnings of buildings which do not conform to 
the provisions of the ordinance shall have "nonconforming status" 
under the provisions of the ordinance. Since no actual construction 
of the proposed building had begun prior to its adoption, the ordi- 
nance confers upon the Zoning Officer no authority to issue a zoning 
permit for this building. He is required by 8 12.2 to enforce the 
ordinance "exactly as written." The ordinance provides he has no 
power to interpret i t  and no power to grant exceptions or variances 
from it. 

[8] Similarly, the Board of Adjustment, though authorized to grant 
an exceptional use of land "permitted by the ordinance" and to 
grant a variance from the literal terms of the ordinance, is required 
by 8 13.3.1 to "enforce the meaning and spirit of this ordinance as 
enacted." By  the provisions of S 13.3.3.2, the Board of Adjustment 
may grant variances only as to "setback, lot area, yard and other 
dimensional requirements." These provisions are in accord with the 
decisions of this Court to the effect that a board of adjustment may 
not permit construction of a type of building which is prohibited by 
the ordinance itself since, for i t  to do so, would be to amend the 
law, which the board, not being a law-making body, cannot do. 
Austin v. Bmnnenzer, 266 N.C. 697, 147 S.E. 2d 182; I n  Re O'Neal, 
243 N.C. 714, 92 S.E. 2d 189; Lee v. Hoard of Adjustment, 226 N.C. 
107, 37 S.E. 2d 128. The defendants do not contend that,  by reason 
of exceptional hardship, the n~unicigal authorities should exercise a 
discretion granted them by the ordinance. Their contention is ths t  
they have a legal right to build, which right the city cannot take 
from them and for which no permit is authorized by the ordinance. 
Having this right under the rule of I7arner v. TV R: 0, Inc., supra, 
the law does not require them to make a vain trip to the City Hall  
before exercising it. 

[9] Garner v. Weston, 263 N.C. 487, 139 S.E. 2d 642, is distin- 
guishable from the present case in that there the trial court found, 
upon sufficient evidence, that the landowner had not acquired a 
vested right to build contrary to the provisions of the ordinance. In 
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such case, contrary to the present case, his only remedy was an ap- 
plication to the Board of Adjustment for the exercise of its admin- 
istrative discretion on the basis of hardship. A landowner may not 
resort to the courts for relief on that  basis until he has exhausted 
his administrative remedy under the ordinance. Similarly, in Austin 
v. Bm~nnemcr, supra, the landowner conceded that  his activities 
prior to the adoption of the ordinance had not been sufficient to con- 
fer upon him a vested right to build contrary to the ordinance and 
so he instituted the proceeding by application to the board for the 
granting of a variance, in its administrative discretion, on the basis 
of hardship. Michael v. Guilford County,  269 N.C. 515, 153 S.E. 2d 
106, was a suit by the landowner to enjoin enforcement of a zoning 
ordinance by reason of hardship, brought after the board had denied 
an application for relief by rezoning because of a change in condition 
after the adoption of the zoning ordinance. The defendants did not 
initiate this proceeding to obtain judicial relief from an  ordinance 
applicable to them. They have proceeded to exercise a property right 
to which the ordinance does not apply. They have been sued for an 
injunction preventing their exercise of this right. Before asserting 
the inapplicability of the ordinance to their contemplated building 
project, it is not necessary tha t  they apply to an administrative 
agency for a permit which tha t  agency is not authorized to  issue. 
For a similar conclusion where the landowner's contention was tha t  
the ordinance was unconstitutional as applied to his property, see 
County of Lake v. MachTeal, 24 Ill. 2d 253, 181 N.E. 2d 85. 

[lo] The Court of Appeals ordered a new trial on the ground tha t  
there was error in the  instruction to the jury quoted in the foregoing 
statement of facts. The Court of Appeals was of the opinion tha t  
this instruction left the jury free to consider expenditures made by 
the defendants after the enactment of the zoning ordinance. The 
Court of Appeals was correct in its view that  expenditures made af- 
ter the enactment of the ordinance, which took effect when enacted, 
could not vest in the defendants a right to build in violation of the 
ordinance. One does not acquire a right to violate an otherwise valid 
zoning ordinance, already in existence, by making expenditures or 
incurring obligations merely because when he made them he did not 
know the ordinance had been adopted. To have tha t  effect, the ex- 
penditures must have been made "when the act was lawful." Warner 
v. W & 0, Inc., supra; Lansing v.  Dawley, 247 Mich. 394, 225 N.W. 
500; Annot., 86 A.L.R. 659, 685; 58 Am. Jur., Zoning, 8 185. 

The issue submitted to the jury was: "Did the defendants, in 
good faith and without notice of the pending zoning ordinance " " * 
incur substantial expenses in reliance upon the building permit 
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+ * r ? , ,  . (Emphasis added.) lnlmediately preceding the portion of 

the charge to which the t o m  excepts, the court instructed the jury 
tha t  the permit issued to the defendants vested no right in them, 
but they must have exercised the privilege of the permit "at a time 
when i t  was lawful" in order to acquire a property right which 
would be protected from the zoning power of the town. It further 
charged tha t  the construction need not be completed by then? "be- 
fore the adoption of a zoning ordinance." Reference to the portion 
of the charge to which the town excepts and to the remainder of the 
sentence discloses tha t  the jury was instructed that  the defendants 
would be "protected" if they made substantial expenditures in good 
faith, in reliance on the permit and "without notice of the pending 
ordinance." (Emphasis added.) In  the same sentence the jury was 
told that  the defendants would not "have the right to build a dry 
cleaning plant" if they had knowledge of the "pendency  of the zon- 
ing ordinance." (Emphasis added.) Later in the charge, the court 
instructed the jury that  they would answer the issue submitted to  
them, "Yes," if the defendants had satisfied them by the greater 
weight of the evidence that they did "in good faith and without notice 
of the pending zoning ordinance'' incur substantial expenses in re- 
liance upon the building permit, and otherwise they would answer 
the issue, "No." (Emphasis added.) 

Although the court did not specifically state tha t  the jury was 
to consider only those expenditures made prior to the adoption of 
the zoning ordinance, and though the court reviewed all of the evi- 
dence, including testimony of the male defendant, admitted without 
objection, as  to payments made by him after the passage of the 
zoning ordinance, the charge appears to confine the jury to consid- 
eration of expenditures made during the pendency of the ordinance. 

Assuming, however, tha t  the jury's verdict reflected considera- 
tion by i t  of expenditures, both before and after the adoption of the 
ordinance, we see no possibility of the town's being prejudiced by 
this instruction. There is no conflict in the evidence with reference 
to the time, nature and extent of the expenditures made and obli- 
gations incurred by the defendants. The controversy is not as to 
these matterq, but as to the good faith of the defendants, or lack of 
it, a t  the time these expenditures were made and these obligations 
were incurred. The town's only contention in this respect is that all 
expenditures vere  made, and all of the obligations were incurred, 
after the defendants knew the zoning ordinance was under consid- 
eration by the town commissioners and knew its provisions. For  
this reason, the town contends they could not be deemed made or 
incurred in good faith. 
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It is inescapably true that,  if the later expenditures and con- 
tracts were made by the defendants in good faith and without knowl- 
edge of the zoning ordinance, the earlier ones were likewise so made. 
Thus, the jury's verdict inescapably establishes that  the expendi- 
tures and contracts made by the defendants prior to the adoption 
of the ordinance were made in good faith, without knowledge of 
the pending zoning ordinance and in reliance upon the previously 
issued building permit. Obviously, these expenditures and obligations 
were "substantial." While the evidence as  to  the good faith of the 
defendants throughout this transaction is sharply in conflict and 
would have supported a verdict in accordance with the town's con- 
tention, the jury has determined tha t  matter in favor of the defend- 
ants. 

Although the defendants have not sought review of and reversal 
of the order of the Court of Appeals directing a new trial, in our 
general supervisory power over the decision of the other courts of 
this State (see: Askew v. Tire Co., 264 N.C. 168, 141 S.E. 2d 280; 
Greene v. Laboratories, 254 N.C. 680, 694, 120 S.E. 2d 82; Edwards 
v. Raleigh, 240 N.C. 137, 81 S.E. 2d 273), we find the judgment of 
the Court of Appeals directing a new trial erroneous and reverse it, 
thereby affirming the judgment of the superior court. 

Reversed. 

MOORE, J., took no part  in the consideration or decision of this 
case. 

STATE v. J. N. McBANE 

No. 23 

(Filed 10 December 1969) 

1. Counties 5 5 . C  county subdivision ordinance - sale of land by 
reference to plat  no t  approved a n d  ~'ecorded - misdemeanor - p r e  
requisite t o  conviction 

As one of the prerequisites to conoiction for violation of G.S. 153-256.6, 
it must be alleged and established that an ordinance regulating the sub- 
division of land was adopted by the board of county commissioners in 
accordance with the authority conferred by G.S. 153-266.1 et seq. 

2. Indictment and  Warran t  § 14- motion to quash f o r  fai lure  to 
charge offense - basis of decision 

When a warrant or indictment is challenged by a timely motion to quash 
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on the ground it  fails to charge a criminal offense, decision must be based 
solely on the contents of such warrant or indictment. 

Criminal Law § 13- jurisdiction -valid indictment o r  war ran t  
A valid warrant or indictment is an essential of jurisdiction, 

Indictment ant1 Warran t  § 9-- charge of all essential elements of 
offense - G.S. 15-163 a n d  G.S. 15-155 

Sothing in G.S. 15-153 or in G.S. 15-155 dispenses with the requirement 
that the warrant or indictment charge all the essential elements of the 
offense. 

Indictment a n d  Warran t  § 9- statutory offenses - sufficiency of 
indictment 

ii warrant or indictment following substantially the language of the 
statute is sufficient if and when it  thereby charges the essentials of the 
offense in a plain, intelligible and esplicit manner, but if the statutory 
words fail to do this they must be supplemented by other allegations 

so plainly, intelligibly and explicitly set forth every essential ele- 
ment of the obeme as  to leave no doubt in the mind of the accused and 
the court as  to the offense intended to be charged. 

Indictment and  Warran t  § 9- statutory offenses - reference to 
statute  - sufficiency of indictment 

A warrant or indictment merely charging in general terms a breach of 
the statute and referring to it  in the indictment is not sufficient. 

Indictment a n d  Warran t  9 9; Counties 5 8 . b  general allega- 
tion of statutory violation -- sufficiency of indictment 

The general allegation that defendant's conduct constituted a misde- 
meanor in violation of G.S. 1!53-266.6 is insufficient to charge a violation 
of that statute. 

Counties § 5.- county [subdivision ordinance - sale of land by 
reference t o  plat  not  approved and  recorded - misdemeanor - sum- 
ciency of war ran t  

In this prosecution for the misdemeanor of selling or transferring land 
subject to a coun'p subdivision orclina~lce with reference to a plat show- 
ing a subdirision of land before such plat had been properly approved 
under the ordinance and recorded, a ~iolation of G.S. 153-266.6, the wnr- 
rant is fatally defective where it fails to allege that defendant was the 
owner or agent of the owncr of land within the platting jurisdiction 
granted to the county commissioners by G.S. 153-266.1. 

Counties 5 5.- crime defined by G.S. 153-266.6 
What G.S. 153-266.6 condemns as a miqdemeanor is the description of 

land in any contract of sale, deed or other instrument of transfer by 
reference to a subdivision plat that has not been properly appro~ed and 
recorded, it  being immaterial whether the contract of sale, deed or other 
instrument of transfer is recorded. 

10. Counties 5 52%- county subdivision ordinance - purpose of G.S. 
163-266.6 

The sole purpose of G.S. 3.63-266.6 is to compel compliance with ordi- 
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name provisions which seek to prevent any subdivision of land covered 
b~ its terms unless and until the proposed subdivision map has been 
submitted to and approved by the designated governmental agencies. 

11. Statutes  § !2-- local acts  authorizing laying out,  etc. of highways, 
streets o r  alleys - constitutional prohibition 

Section 29, Article 11, of the Constitution of North Carolina prohibits 
a local act which authorizes the laying out, opening, altering or discon- 
tinuing of a given particular and designated highway, street or alley. 

12. Statutes  8 2; Counties 8 5.5- authorizing laying out,  etc. of 
highways and  streets - G.S. 153-m6.3 and  G.S. 153-266.4 

Provisions of G.S. 183-266.3 and G.S. 153-266.4 setting forth what may and 
what must be included in a count7 subdivision ordinance do not constitute 
"authorizing the laying out, opening, altering, maintaining or discon- 
tinuing of highways, streets, or alleys" within the meaning of Section 29, 
Article 11, of the Constitution of North Carolina. 

MOORE, J., took no part in the consideration or decision of this case. 

APPEAL by the State from Burgwyn, Emergency Judge, May 26, 
1969 Criminal Session of GUILFORD Superior Court, certified, pur- 
suant t,o G.S. 7A-31, for review by the Supreme Court before deter- 
mination by the Court of Appeals. 

The magistrate's warrant on which this criminal prosecution is 
based authorized the arrest of defendant for the alleged criminal 
offense described in the attached affidavit of Lindsay W. Cox, Guil- 
ford County Planning Director, viz.: 

"The undersigned, Lindsay Cox, being duly sworn, complains 
and says tha t  a t  and in the County named above and on or about 
the 26th day of January, 1967, the defendant named above did un- 
lawfully, wilfully, did transfer or sell certain property described in 
the deed recorded in Deed Book, 2331, a t  page 32, in the Office of 
the Register of Deeds, Guilford County Courthouse, Greensboro, 
North Carolina, by reference to a plat showing a sub-division of 
land before such plat had been properly approved under the Guilford 
County Sub-Division Ordinance and recorded in the Office of the 
Register of Deeds of Guilford County, such reference constituting 
thc committing of a misdemeanor in accordance with Chapter 153- 
266.6 which is incorporated in the Guilford County Sub-Division 
Ordinance a t  Section 23. 

"The offense charged here was committed against the peace and 
dignity of the State and in violation of Inw according to Chapter 
153-266.6 of the General Statutes of the State of North Carolina." 

In  the district court, defendant moved to quash the warrant. Upon 
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denial of his motion, defendant entered a plea of not guilty. The 
court found the defendant guilty and entered the following judg- 
ment: "Prayer for Judgment continued 12 months P a y  50.00 fine 
and cost." Defendant appealed. 

In  the superior court, before pleadirlg to the accusation set forth 
therein, defendant moved to quash the warrant on the ground "thc 
same does not charge an offense under the laws of Xorth Carolina, 
the statute referred to being unconstitutional, invalid and void." The 
court allowed defendant's motion and entered judgment quashing 
the warrant and dismissing the action. Neither the motion to quabh 
nor the judgment indicates any specific ground for holding G.S. 
153-266.6 unconstitutional. 

The State excepted and appealed. 

Attorney General ilIo7.gan and Assistant Attorney General Rich 
for the State.  

Turner, Rollins, Rollins & Sziggs for defendant appellee. 

BOB BIT^, C.J. 
This appeal by the State is specifically authorized by G.S. 1.5- 

179(3) and (6) .  State v. Vaughan, 268 K.C. 105, 150 S.E. 2d 31. 

The provisions of Chapter 1007, Session Laws of 1959, captioned 
"AN ACT AUTHORIZISG COCKTIES T O  REGVLATE T H E  
SUBDIVISION OF LAND .IN AREAS OUTSIDE MUNICIPAL 
SUBDIVISION - REGULATION JUIZISDICTION," now cornpride 
Article 206, Chapter 153, of the General Statutes (Vol. 3C, Replace- 
ment 1964). Article 20A consists of G.S. 153-266.1 through G.S. 153- 
266.9. 

The warrant purports to charge a violation of G.S. 153-266.6, 
which provides: "If a board of county commiqsioners adopts an or- 
dinance regulating the subdivision of land as authorized herein, any 
person who, being the owner or a g m t  of the owner of any land lo- 
cated within the platting jurisdiction granted to the county cornmis- 
sioners by G.S. 153-266.1, thereafter transfers or sells such land by 
reference to a plat showing a iubdiviqion of land before such plat 
has been properly approved under such ordinance and recorded in 
the office of the appropriate register of deeds, shall be guilty of a 
misdemeanor. The description by metes and bounds in the instru- 
ment of transfer or other document, uqed in the proccss of selling or 
transferring shall not exempt the t ransct ion from such penalties. 
The county, through its county attorney or other official deqignated 
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by the board of county commissioners, may enjoin such illegal trans- 
fer or sale by action for injunction." 

[I] G.S. 153-266.6 purports to create and define a misdemeanor 
"( i )  f a board of county commissioners adopts an ordinance regu- 
lating the subdivision of land" as authorized by the provisions of 
Article 20A, Chapter 153. Hence, as one of the prerequisites to  con- 
viction for violation of G.S. 153-266.6, i t  must be alleged and estab- 
lished that an ordinance regulating the subdivision of land was 
adopted by the board of county conln~issioners in accordance with 
the authority conferred by G.S. 153-266.1 e t  seq. 

Stipulations appearing in the record set forth that the Board of 
County Commissioners of Guilford County adopted "an Ordinance 
regulating the subdivision of land as authorized in Article 20A, 
Chapter 153, of the General Statutes," and that  this ordinance had 
been "in full force and effect since May 17, 1965." The only pro- 
vision of the ordinance referred to in the stipulations is Section 23 
which simply repeats certain provisions of G.S. 153-266.6. 

121 When a warrant or indictment is challenged by a timely mo- 
tion to quash on the ground i t  fails to charge a criminal offense, de- 
cision must be based solely on the contents of such warrant or indict- 
ment. State v. Guffey, 265 N.C. 331, 333, 144 S.E. 2d 14, 16. 

For present purposes, we assume, but do not decide, that a Guil- 
ford County Subdivision Ordinance was duly adopted and properly 
pleaded. Whether it  was authorized, in whole or in part, by G.S. 
153-266.1 e t  seq. is not presented. I ts  provisions do not appear in 
the record before us. 

G.S. 153-266.1 confers upon a board of county commissioners au- 
thority to adopt a subdivision control ordinance. However, this au- 
thority may be lawfully exercised only within prescribed limita- 
tions. Thus, a subdivision ordinance adopted by the board of county 
commissioners applies solely to land lying within the county and 
outside the subdivision-regulation jurisdiction of any municipality. 
A municipality, under G.S. 160-226, may enact a subdivision ordi- 
nance applicable to land lying within the municipality or within 
one mile in all dire~t~ions of its corporate limits. However, a mu- 
nicipality may, by resolution, agree t o  be governed by a county 
ordinance. A board of county commissioners, if i t  determines, pur- 
suant to G.S. 153-266.13, that  only certain areas of the county need 
to be governed by zoning regulations, may in its discretion elect to 
adopt subdivision regulations which apply only to such areas. 

The sufficiency of the warrant on which this criminal prosecution 
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is based must be tested in the light of well-established legal prin- 
ciples stated below. 

[3, 41 "A valid warrant or indictment is an essential of jurisdic- 
tion." State v. Morgan, 226 N.C. 414, 38 S.E. 2d 166; State v. Thorn- 
ton, 251 X.C. 658, 660, 111 S.E. 2d 901. 902. The warrant or indict- 
ment must charge all the essential elements of the alleged criminal 
offense. State v. Morgan, supm. Nothing in G.S. 15-153 or in G.S. 
15-155 dispenses with the requirement tha t  the essential elements 
of the offense must be charged. State v. Gibbs, 234 N.C. 259, 261, 66 
S.E. 2d 883, 885, and cases cited; State v. Striclcland, 243 N.C. 100, 
101, 89 S.E. 2d 781, 783. 

[5] A warrant or indictment following substantially the language 
of the statute is sufficient if and when i t  thereby charges the essen- 
tials of the offense "in a plain, intelligible, and explicit manner." 
G.S. 15-153; State v. Eason, 242 N.C. 59, 86 S.E. 2d 774. If the 
statutory words fail to do this they "must be supplenwnted by other 
allegations which so plainly, intelligibly and explicitly set forth every 
essential element of the offense as to leave no doubt in the mind of 
the accused and the court as to the offense intended to be charged." 
State v. Cox, 244 N.C. 57, 60, 92 S.E. 2d 413, 415, and cases cited. 

[6] A warrant or indictment " (m)erely charging in general terms 
a breach of the statute and referring to it in the indictment is not 
sufficient." State v. Ballangee, 191 N.C. 700, 702, 132 S.E. 795, and 
cases cited. Subsequent cases in accord with the foregoing include 
State v. Sossanzon, 259 N.C. 374, 130 S.E. 2d 638, and State v. Cook, 
272 N.C. 728, 158 S.E. 2d 820. 

17, 81 The general allegation tha t  dofendant's conduct constituted 
a misdemeanor in violation of G.S. 153-266.6 is insufficient. The 
owner or agent of the owner of land within the "platting jurisdic- 
tion" granted the county comniissioners by G.S. 153-266.1 is the 
only person subject to criminal prosecution for violation of G.S. 
153-266.6. The warrant alleges that the defnndant unlawfully and 
wilfully transferred or sold "certain property" described in Deed 
Book 2331, a t  page 32, of the Guilford County Registry. Assuming 
the allegations sufficiently imply thnt defendant was the owner or 
agent of the owner of the "certain property" described in Deed 
Book 2331, page 32, there is no allegation that  this property is lo- 
cated within the "p!atting jurisdiciion" granted to the county com- 
nlissioners by G.S. 153-266.1 or that it is located in a portion sf 
Guilford County "outside the subdivision-regulation jurisdiction of 
any municipality." In  short, the warrant is fatally defective on ac- 
count of its failure to allege one of the essential elements of the 
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criminal offense created and defined in G.S. 153-266.6, namely, tha t  
defendant was the owner or agent of the owner of land within the 
platting jurisdiction granted to the county commissioners by G.S. 
153-266.1. Cf. State v. Fzlrio, 267 N.C. 353, 148 S.E. 2d 275. 

While we base decision on the insufficiency of the warrant, i t  
seems appropriate to call attention to the matters discussed below. 

The general purposes of an authorized county subdivision ordi- 
nance are stated in G.S. 153-266.3. Procedural requirements as to 
notice and hearing prior to the  adoption thereof are set forth in 
G.S. 153-266.2. G.S. 153-266.7 defines "Subdivision," describing cer- 
tain divisions as included in and other divisions as excluded from the 
definition. G.S. 153-266.4 requires that  the ordinance contain a pro- 
vision giving cerkain specified agencies an opportunity to make rec- 
ommendations prior to the approval of any individual subdivision 
plat;  and the ordinance may provide tha t  final approval is to be 
given (1) by the board of county commissioners, or (2) by the board 
of county commissioners on recommendation of the county plan- 
ning board, or (3) by the county planning board. 

G.S. 153-266.4 also provides: "From and after the time tha t  a 
subdivision ordinance is filed with the register of deeds of the 
county, no subdivision plat  of land within the county's subdivi sion- ' 

regulation jurisdiction shall be filed or recorded until i t  shall have 
been submitted to and approved by the appropriate board, as speci- 
fied in the subdivision ordinance, and until such approval shall have 
been entered on the face of the plat in writing by the chairman of 
said board. The register of deeds shall not file a plat of a subdivision 
of land located within the territorial jurisdiction of the county com- 
missioners as defined in G.S. 153-268.1 hereof which has not been 
approved in accordance with these provisions, nor shall the clerk 
of superior court order or direct the recording of a plat where such 
recording would be in conflict with this section." 

[9, 101 The misdemeanor defined in G.S. 153-266.6, quoted above, 
relates to a sale or transfer of land with reference to  a plat showing 
a subdivision of land before such plat has been properly approved 
under the ordinance and recorded in the office of the appropriate 
register of deeds. Whether the contract of sale, deed or other instru- 
ment of transfer is recorded is immaterial. What G.S. 153-266.6 con- 
demns as a misdemeanor is the description of land in any contract 
of sale, deed or other instrument of transfer by reference to  a sub- 
division plat that  has not  been properly approved and recorded. Ob- 
viously, the sole purpose of G.S. 153-266.6 is to compel compliance 
with ordinance provisions which seek to prevent any subdivision of 
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land covered by its terms unless and until the proposed subdivision 
map has been submitted to arid approved by designated govern- 
mental agencies. See Cunningha,m, Land Use Control, 50 Iowa L. 
Rev. 367 a t  423 (1965). Hence, decision of the controversy must 
turn upon the validity of the statutory and ordinance provisions as 
applied to defendant's proposed dzviszon of land. It would seem that  
all relevant facts necessary to determination of the crucial questions 
would be presented more appropriately in a civil action. 

Defendant contends the statutes comprising Article 2 0 4  of Chap- 
ter 153, constitutes a local act "authorizing the laying out, opening, 
altering, maintaining, or discontinuing of highwnys, streets, or alleys," 
in violation of Section 29, Article 11, of the Constitution of North 
Carolina. The basis assigned for this contention is that, on May 17, 
1965, when, according to the st~pulation, the Guilford County Sub- 
diviqion Ordinance was adopted, G.S. 153-266.9 provided: "This 
article (Article 20A, Chapter 153) shall not apply to the following 
counties: Bertic, Brunmick, Caswell, Craven, Franklin, Greene, 
Hoke, Pender, Scotland and TVashington." (Note: G.S. 153-266.9 
was repealed by Chapter 1010, session Laws of 1969, effective .July 
1, 1969.) 

[ I l l  Whether ilrticle 2 0 4  Cl~apter  153, as of M a y  17, 1965, was 
a local act is immaterinl. In Deese v. Lumberton. 211 K.C. 31, 34, 
188 S.E. 857, 858. and cases cited, this Court held Section 29, Article 
11, of the Constitution of North Carolina, applies only to a local act 
wl~ich authorizes the "laying out, opening, altering, or discontinuing 
of a gizJen particular and designated highway, street, or alley." Ac- 
cord: In  re Assessments, 243 N.C 494, 498, 91 S.E. 2d 171, 173. 

1121 Article 20A, Chapter 153, autliol-izes, as set forth above, the 
adoption by county commissioners of a subdivision ordinance. G.S. 
153-2663 includes a provision that "(s)uch ordinance may provide 
. . . for the coordination of streets arid highways within proposed 
subdivisions with existing or planned streets and highways and u-ith 
other public facilities." G.S. 15:3-266.4 provides that  such ordinance 
shall contain a provision to the effect that ,  prior to the approval of 
any subdivision plat, the dictrict highway engineer mill be given op- 
portunity to malie recommendations "as to propoced streets, high- 
ways, and clrainagc sycternc." In our opinion. m d  mc so hold, these 
statutory prori4ons as to what may arid what must be included in 
a county eubdivisior? ordinance do not constitute "authorizing the 
laying out, opening, altering, rr~aintaining, or discontinuing of high- 
ways, streets, or alley.," within the meaning of Section 29, Article 
11, of the Constitution of North Carolina. 
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Since neither the provisions of the ordinance nor the nature of 
defendant's proposed subdivision are before us, we deem it  inap- 
propriate, upon the present record, to consider other grounds, ad- 
vanced by defendant in his brief on appeal, upon which he bases 
contentions that  G.S. 153-266.6 is unconstitutional. 

Our decision, which affirms Judge Burgwyn's ruling, is based 
solely on the ground the warrant does not charge all essential ele- 
ments of the misdemeanor created by and defined in G.S. 153-266.6. 

Affirmed. 

MOORE, J., did not participate in the consideration or decision 
of this case. 

THEODORE JEFFERSON DUPREE, SR., ADMINISTRATOR OF THE ESTATE OR 

THEODORE JEFFERSON DUPREE, JR. v. BUREN THOMAS BATTS 
AND RlINEIlVA PARKER BATTS AND THE CHRYSLER CORPORATION 

xo. 8 

(Filed 10 December 1969) 

1. Automobiles § 10- family purpose automobile - sufflciency of 
evidence 

In this action for the wrongful death of a guest passenger, allegations 
that the femme defendant kept and mixintained an automobile as  a family 
purpose automobile and that the male defendant was a member of her 
household failed for lack of supporting proof where plaintiff's evidence 
tended to show that, although the automobile mas registered in her name, 
the femme defendant contributed neither to the purchase price nor to the 
maintenance of the automobile which was never in her possession and 
that defendmt was not a member of her household. 

2. Pleadings § 36; Trial @ 26- necessity for both pleadings and 
proof 

The court cannot submit n case to the jury on a particular theory unless 
such theow is supported by both pleadings and evidence, proof without 
allegation being as  ineffective as  allegation without proof. 

3. Automobiles § 105- proof of registration - G.S. 20-71.1 - failure 
to allege agency 

In this action for the wrongful death of a guest passenger, proof of 
registration of the automobile in the name of the femme defendant is 
insufTicient to take the case to the jury as to her under G.S. 20-71.1 where 
the complaint did not allege that defendant driver was the agent, ser- 
vant or employee of the femme deferidant, or that the driver acted or 
purported to act for her a t  any time in the use of the automobile. 
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4. Automobiles s 1 0 6  proof of registration - prima facie evidence of 
agency - necessity for  allegation of agency 

Proof of registration of an automobile is prima facie evidence of own- 
ership and that the agent was acting foil the owner's benefit and in the 
scope of his employment, but there must be allegation of agency to make 
evidence of agency admissible against the principal. 

5. Automobiles 9s 51, 0- oversized, unbalanced t i re  - speeding - 
sufflciency of evidence of negligence 

In this action for the wrongful death of a guest passenger in a n  auto- 
mobile accident, plaintiff'. evidence was sufficient to go to the jury on 
the issue of defendant driver's negligence where it  tended to show that 
defendant placed an overqized, unbalanc,ed tire on the right rear mheel of 
the automobile involved in the accident which would cause the vehicle, 
during road use, to shimmy and vibrate to the extent he should have 
known that speed would render the vehicle unsafe, that defendant mas 
driving 60 mph in a 55 mph speed zone, and that the mheel broke down 
and the automobile wrecked. 

6. Automobiles § 23- duty of driver t o  keep automobile properly 
equipped 

I t  is the duty of one operating a motor vehicle upon the public high- 
ways to see that i t  is in reasonably good condition and properly equipped, 
so that it may be at  all times ccntrolled, and not become a source of 
danger to the occupants or to other travelers. 

7. Automobiles 9 30-- speeding - negligence 
Driving in excess of the lariful speed limit is negligence. 

8. Sales 8s 17, 2- defective automobile - action against manufac- 
tu re r  - negligence - implied warranty - sufflciency of evidence 

In this action against an automobile manufacturer for the wrongful 
death of an automobile passengzr in an accident which occurred when a 
wheel on the automobile failed, plaintid's evidence is held suffcient to 
go to the jury on the issue of the manufacturer's negligence in manufac- 
turing and plaving on the market a defective automobile and on the issue 
of the manufarturer's breach of implied warranty, where it  tends to show 
that the right rear wheel broke loose from the moving vehicle when the 
fire lug nuts pulled through arid ruptured the metal hub which attached 
the rim to the axle, that this wheel was on the vehicle a t  the time of its 
delivery to the manufacturer's sales agent, that the metal used in the 
structure of the damaged wheel was of the softest and weakest commerc- 
ially available grade of steel and contained nonmetallic impurities and 
slag inclusions which made the wheel lem resistant to deformation, that 
the impurities could hare been discovered by an inspection a t  the time of 
manufacture, and that the use of a ctronger steel free of impurities or 
the use of a greater thickness of the type used could or might have pre- 
vented the loss of the wheel. 

9. Sales 3 2- negligence by imanufnct~urer - selection of materials - 
failure t o  inspect 

A manufacturer's negligence may be found over an area quite as  broad 
as his whole activity in preparing and selling the product or designing the 
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article; it may arise by selecting materials for use in the manufacturing 
process or in failing to make reasonable inspection for hidden defects. 

XOORE, J., did not participate in the consideration or decision of this case. 

APPEAL by plaintiff from judgment of involuntary nonsuit en- 
tered by Hobgood, J., a t  the December, 1968 Regular Session, WAKE 
Superior Court. 

The plaintiff, Theodore Jefferson Dupree, Sr., as administrator 
of Theodore Jefferson Dupree, Jr., instituted this wrongful death 
action against Buren Thomas Batts,  driver, and RIinerva Parker 
Batts, registered owner of a specifically described 1965 Plymouth 
auton~obile in which the intestate was riding as s guest passenger 
a t  the time the driver wrecked the vehicle. 

The complaint alleged the fatal injuries were caused by the ac- 
tionable negligence of Buren Thomas Batts in operating the auto- 
mobile which his mother, RIinerva Parker Batts, owned and main- 
tained for the use and convenience of her son and other members 
of her household. 

Subsequent to the institution of the action, the plaintiff, by mo- 
tion, made The Chrysler Corporation an additional party defendant 
and filed an amended complaint, which alleged: (1) A cause of ac- 
tion against Buren Thomas Bat ts  for actionable negligence in op- 
erating the automobile; (2) A cause of action against Minerva Parker 
Batts as owner of the automobi!e which she maintained for the use 
and convenience of herself and the members of her household, in- 
cluding the driver, Buren Thomas I3atts; (3) A cause of action 
against The Chrysler Corporation by reason of its negligence in 
manufacturing and placing on the market a defective automobile 
which broke down under road use. 

The defendants filed separate ansn-ers in which each denied al- 
legations of negligence. Both Buren Thomas Batts and his mother, 
Minerva Parker Batts, drnied tha t  IIincrva Parker Batts owned or 
had any interest in, or maintained the Plymouth automobile involved, 
or that  Buren Thomas Batts was a t  any time during his ownership 
of the automobile a member of his mother's household. The Chrysler 
Corporation denied ?dl allegations of nwligence and set up special 
defenses. At the conclusion of the plaintiff's evidence, some of which 
will bc discussed in the opinion, the trial court entered judgment of 
involuntary nonsuit dismissing the action as to all defendants. The 
plaintiff excepted and apncaled. Ulpon proper petition, this Court 
ccrtified the causc for review here witl~out prior determination by 
the North Carolina Court of Appeals. 
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Tharrington & Smith, by J Harold Tharrington and Roger V. 
Smifh, B a r k  R. Purser for the plaintiff. 

Sn~i th ,  Leach, Anderson & Dorsett by John H. Anderson; Young, 
Xoore & Henderson by Carter G. &Iuckie for the defendants Buren 
Thomas Batts and illinerva Parker Batts. 

Teague, Johnson, Patterson, Dilthey & Clay by I. Edward John- 
son for the defendant The Chrysler Corporation. 

The plaintiff's evidence disclosed tliat on and prior to December 
22, 1964, Buren Thomas Batts,  age 19, lived and worked as an auto- 
mobile mechanic in Raleigh. At all times pertinent to this contro- 
versy his mother, Minerva Parker Batts, resided in Pender County, 
more than 100 miles from Raleigh. 

[I] On the above date, Buren Thomas Bat ts  purchased froin 
O'Neal Motor Company of Raleigh the Plymouth automobile in- 
volved in the accident. Because of his age, the purchaser was unable 
to execute a satisfactory deferred payment lien on the automobile. 
The purchaser, with his mothc4s consent, caused the vehicle to be 
registered in her name. She executed the lien agreement. Buren 
Thoinas Batts kept and used the autornobilt. in Raleigh. Ninerva 
Parlwr Batts contributed neither to the purchase nor to the main- 
tenance of the ~iutomobile which was never in her possession. Con- 
sequently, the allegations in the complaint that she kept and main- 
tained the Plymouth as a family purpose autonlobile, and tha t  
Buren Thomas Batts was a member of her household, failed for 
lack of supporting proof. The complaint did not allege tha t  Buren 
Thomas Batts was the agent, servant, or employee of his mother, or 
that  he acted or purported to act for her a t  any time in the use of 
the automobile. 

121 It is settled lam that a court's decree of civil liability must 
be based on both allegation and proof. I n  this case, allegation of fam- 
ily purpose is present --proof is absent. There is no allegation tliat 
Buren Thomas Batts was acting as his mother's agent in any ca- 
pacity a t  the time he wrecked the Plymouth automobile. "The court 
cannot submit :t case to the jury on 51 particular theory unless such 
theory is supported by both pleadings and evidence." Cox v. Freight 
Lines, 236 N.C. 72, 72 S.E. 2d 25. "Proof without aIlegation is as 
ineffective as allegation without proof." Callozcny v. Wyatt, 246 
N.C. 129, 97 S.E. 2d 881. 
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[3] The plaintiff, however, contends that  proof of registration of 
the Plymouth automobile in the name of Minerva Parker Batts un- 
der G.S. 20-71.1 is sufficient to take the case to the jury as to her 
without allegation of agency. Actually, the section referred to re- 
lates solely to proof and not to allegation. Proof of ownership or 
proof of registration under G.S. 20-71.1 shall be prima facie evidence, 
etc. However, evidence, direct, circumstantial, or prima facie, does 
not take away the necessity of alleging agency if the principal is 
to be held liable. G.S. 20-71.1 applies when ". . . the plaintiff, 
upon sufficient allegations (emphasis added) seeks to hold the owner 
liable for the negligence of a non-owner operator under the doctrine 
of respondeat superior." Howard v. Sasso, 253 N.C. 185, 116 S.E. 2d 
341; Belmany v. Overton, 270 N.C. 400, 154 S.E. 2d 538; Taylor v.  
Parks, 254 N.C. 266, 118 S.E. 2d 779; Whiteside v. McCarson, 250 
N.C. 673, 110 S.E. 2d 295; Osborne v. Gilreath, 241 N.C. 685, 86 
S.E. 2d 462; Hartley v. Smith, 239 N.C. 170, 79 S.E. 2d 767. 

141 Neither Perkins v. Cook, 272 N.C. 477, 158 S.E. 2d 584, nor 
Bowen v. Gardner, 275 N.C. 363, 168 S.E. 2d 47 is in conflict with 
the above cited cases. I n  Perkins, the plaintiff alleged the offending 
vehicle was a family purpose automobile owned by Mrs. Clay and 
maintained by her for the benefit of her family, including her minor 
sister, Ruth Cook, the driver. But, in :addition to the allegation of 
family purpose, the complaint, after detailing specific acts of negli- 
gence on the part of Ruth Cook, contained this additional allega- 
tion: ". . . (A)11 of which acts of negligence on the part of the 
defendant Ruth Cook, while acting as the agent, employee and ser- 
vant of the defendant Joan Cook Clay were the direct and proximate 
causes of the injuries and damages sustained by the plaintiff." Such 
allegations of agency make proof of ownership prima facie evidence 
that  the vehicle was being operated a t  the time of the accident by 
the owner's agent. Carter v. Motor Lines, 227 N.C. 193, 41 S.E. 2d 
586. Proof of registration is prima facie evidence of ownership and 
that the agent was acting for the ownc& benefit and in the scope of 
his employment, but there must be allegation of agency to make 
evidence of agency admissible against the principal. Travis v. Duck- 
uqorth, 237 N.C. 471, 75 S.E. 2d 309. 

I n  Bowen, supra, this Court cited Perkins, supra. However, in 
Bowen, the trial court entered judgment of involuntary nonsuit. 
The Court of Appeals affirmed the judgment on the ground the plain- 
tiff's evidence disclosed her contributory negligence as a matter of 
law. This Court reversed the nonsuit, holding the evidence of con- 
tributory negligence presented a jury question. 
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[5, 61 In  the instant case, the plaintiff's evidence permitted the 
inference the defendant Batts placed an oversized, unbalanced tire 
on the right rear wheel of his Plymouth automobile which would 
cause the vehicle, during road use, to shimmy and vibrate to the 
extent he should have known that  speed would render the vehicle 
unsafe. "Generally speaking, i t  is the duty of one operating a motor 
vchicle upon the public highways to see tha t  i t  is in reasonably good 
condition and properly equipped, so tha t  i t  may be a t  all times con- 
trolled, and not become a source of danger to the occupants or to 
other travelers. . . ." Scott 2). Clark, 261 N.C. 102, 134 S.E. 2d 
181. Excessive speed is negligence. Smart  v. Fox, 268 N.C. 284, 150 
S.E. 2d 403. 

15, 71 After the wheel broke down, the vehicle moved 443 feet 
before i t  came to rest, "on its top". The driver admitted to the in- 
vestigating officer that  his speed a t  the time of the accident was 60 
miles per hour. The breakdown occurred at ,  in, or near a curve. The 
maximum speed limit a t  the time and place of the accident was 55 
miles per hour. Driving in excess of the lawful speed limit is negli- 
gence. Rudd v. Stewart ,  255 N.C. 90. 120 S.E. 2d 601. The evidence 
was sufficient to go to the jury on t h ~  issue of negligence on the part  
of Buren Thomas Batts. 

[8] The Chrysler Corporation admitted i t  manufactured the Ply- 
mouth automobiIe which its sales agent, O'Neal Motor Company, 
delivered to Buren Thomas Batts. While there was objection on the 
ground the whecl had not been properly identified, nevertheless the 
evidence in the record was sufficient to permit the inference that  the 
wheel which gave way, causing the accident, was on the vehicle a t  
the time of its delivery by Chrysler's agent. Evidence in the record 
was sufficient to permit a reasonable inference that the right rear 
wheel broke loose from the moving vehicle when the five lug nuts 
pulled through and ruptured the metal hub which attached the rim 
t c  the axle. 

By way of proof in support of the allegations of negligence and 
breach of warranty on the part  of The Chrysler Corporation, the 
plaintiff offered evidence of D.r. Austin, found to be in expert in the 
field of metallurgical engineering. Dr.  Austin testified tha t  he exam- 
ined a damaged wheel and hub from a 1965 Plymouth automobile. 
"The lug bolt holes had been severely enlarged, and i t  was evident 
from the shape of the enlarged holes that  this wheel had pulled off 
right over the lug nuts. . . . In  several places the metal adjacent 
to the lug nuts or lug bolt holes in the wheel had actually pulled 
apar t  and ruptured in the process." 
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B y  stipulation the plaintiff (Exhibit 6) placed in evidence a re- 
port of the chemical composition of pieces of metal made by the 
Pittsburg Testing Laboratory and used by Dr. Austin in his testi- 
mony. Dr. Austin testified that  the type of metal used in the struc- 
ture of the damaged wheel was of the softest and weakest commerc- 
ially availab!e grade of steel. Non-metallic inclusions found in the 
damaged wheel made it  easier for the wheel to fail in service. Some 
slag impurities were present in the places where the metal ruptured. 
"We found a significant amount of non-metallic inclusions or impur- 
ities in the micro-structure", These non-metallic impurities and slag 
inclusions made the wheel less resistant to deformation. The impur- 
ities could have been discovered by an inspection a t  the time of 
manufacture. The use of a stronger steel, free of impurities, or the 
use of a greater thickness of the type used would have increased 
the load-carrying capacity of the wheel and could or might have 
prevented the loss of the wheel. 

[9] A manufacturer's negligence may be found over an area quite 
as broad as his whole activity in preparing and selling the product 
or in designing the article- Corprezc v. Chemical Corp., 271 N.C. 
485, 157 S.E. 2d 98; Negligence may arise by selecting materials for 
use in the manufacturing process - Wilson v. Hardware Co., 259 
N.C. 660, 131 S.E. 2d 501; . . . (1)n failing to make reasonable 
inspection for hidden defects - Gzcyn v. Motors, Inc., 252 N.C. 123, 
113 S.E. 2d 302. 

When this Court considers a judgment of nonsuit in the trial 
court and concludes i t  should be reversed, the practice is to discuss 
the evidence and the allegations only to the extent necessary to  dis- 
close the basis for decision. The reason is that  only the evidence 
favorable to the plaintiff is considered on the question of nonsuit. 
The defenses alleged and the evidence to support them are not con- 
sidered. By ordering a new trial in this case, the Court does no more 
than hold the plaintiff's evidence on the causes of action alleged 
against Buren Thomas Batts and The Chrysler Corporation was 
sufficient to require that the jury pass on it. I n  the trial, the de- 
fendants Buren Thomas Batts and The Chrysler Corporation will 
have full opportunity to present evidence and be heard on all issues 
raised by the pleadings. 

We now hold the judgment of nonsuit as to Minerva Parker 
Batts was proper and the judgment is affirmed. We hold the plain- 
tiff's evidence was sufficient to go to the jury on the causes of action 
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alleged against Buren Thomas Batts and The Chrysler Corporation, 
and the nonsuit as to them is reversed. 

As to Minerva Parker Batts - Affirmed. 

As to Buren Thomas Batts - Reversed. 

As to The Chrysler Corporation - Reversed. 

~ ~ O O R E ,  J., did not participate in the consideration or decision 
of this case. 

STATE OF NORTH CAROLINA v. GR0Vr;R CLEVELAXD NORMAN 
(2  CASES: 6S-7587 A N D  68-7388 HEARD TOGETHER) 

No. 43 

(Filed 10 December 1969) 

1. Criminal Law 5 2- plea of nolo contendere - nature of the plea 
A plea of nolo contendere is a formal declaration by defendant that he 

will not contend with the State in respect to the charge and is tantamount 
to a plea of guilty for purpose:s of the particular criminal action in which 
it is tendered and accepted. 

2. Criminal Law 5 25-- nolo contendere - power of trial court 
On defendant's plea of nolo contendere the presiding judge acquires full 

power to pronounce judgment against the defendant for the crime charged 
in the indictment. 

3. Criminal Law 9 25-- nolo contendere - matter of grace 
A defendant is not entitled to plead nolo contendere as  a matter of 

right, but such plea is accepte'd by the court only as  a matter of grace. 

4. Criminal Law 5 2 6  conditional plea of nolo contendere 
A conditional plea of nolo contendera is neither sanctioned by the lam 

nor permitted by the Constitution. 

6. Criminal Law 5 25-- plea of nolo contendere - whether plea con- 
ditionally accepted - autholrity of court to pronounce judgment 

Evidence held sufficient to support defendant's contentions that his plea 
of nolo conttndere was conditionally tendered and accepted in violation 
of N. C. Constitution, Art. I, $ 13, and that the trial court was without 
authority to pronounce judgment thereon, where the record shows that 
(1) upon defendant's tender of the plea the trial court questioned de- 
fendant as to whether he wanted to enter "a plea of nolo contendere to 
all these charges and permit the judge to try the case, to hear the facts 
and to determine whether or not you are guilty or not guilty," (2 )  more 
than sisty pages of testimony was elicited, (3)  defendant attempted to 
prove an alibi, and (4)  the ,judgment of the trial court, after a lengthy 



76 I N  T H E  SUPREME COURT [276 

recital of the evidence, found 'as a fact that defendant was guilty of the 
crimes charged. 

MOORE, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from decision of the Court of Appeals up- 
holding judgment of Burgwyn, E.J., a t  the March 1969 Session of 
BURKE Superior Court. 

I n  Case No. 68-CrD-7587 defendant was charged with feloniously 
breaking and entering the dwelling house of Luther Browning on 27 
August 1968 and with the larceny therefrom of goods valued a t  more 
than $200. In  Case No. 68-CrD-7588 defendant was charged with 
the armed robbery of Mrs. Florence Houck on 29 August 1968. T h e  
two indictments were consolidated for trial by consent, and upon 
arraignment the following colloquy took place: 

M R .  DALE (Defendant's counsel) : "If the Court please, 
I have talked with Mr.  Norman and we will agree that the 
Court hear this and dispense with a jury trial." 

T H E  COURT: "What kind of plea are you giving me, 
nolo contendere?" 

M R .  DALE: "Nolo contendere, if the Court will accept it, 
sir." 

T H E  COTRT:  "All right, sir." 
The defendant, through counsel, thereupon tendered a plea of 

nolo contendere to  the charge of breaking and entering and larceny 
and to the charge of armed robbery. The Court then examined the 
defendant as follows: 

T H E  COURT: "You hear what your lawyer said? You 
wanted to enter what is known as a plea of nolo contendere to  
all of these charges and permit the judge to t ry  the case, to  
hear the facts and determine whether or not you are guilty or 
not guilty. You do that freely and voluntarily of your own free 
will and accord without any coercion on his part  or part  of 
anyone?" 

DEFENDANT : "Yes." 
T H E  COURT: "I understand it is alleged by the State 

that  this defendant, along with others, robbed a certain lady, a 
Mrs. Houck. We are trying all the cases, aren't we?" 

MR.  DALE: "Yes, sir." 
T H E  COURT: "He wants to plead nolo contendere in 

each case?" 
M R .  DALE: "Yes, sir." 
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The record further reflects tha t  defendant, being duly sworn, 
answered the following questions in writing: 

"1. Are you able to hear and understand my statements and 
questions? 

"Answer: Yes. 

"4. Do  you understand tha t  you have the right to plead not 
guilty and to be tried by a jury? 

"Answer: Yes. 

" 5 .  How do you plead to these charges? 
"Answer: Nolo contendere." 

The Court thereupon ordered tha t  defendant's plea of nolo con- 
tendere be entered in the record. 

Evidence was then heard both for the State and the defendant. 
The testimony of Larry Costner, age sixteen, and Rodney Wayne 
Butner, age nineteen, tended to show tha t  one of them was staying 
a t  defendant's home; that they were afraid of defendant; that  de- 
fendant planned both crimes for which he was on trial;  that  he 
transported then1 in his car to each location, told them to enter the 
respective residmces, "get what valuable," and bring i t  out;  
that  they entered the Browning residence, found nobody home, and 
carried out a portable televisioi~ set, a pistol, a rifle, a radio, a wrist- 
watch and other items of propwty, all of which they took to defend- 
a n t , ' ~  waiting car and he put i t  in the trunk; tha t  two days later de- 
fendant transported then1 to Rlrs. Houck's home, told them to enter, 
"tape the woman up, ransack the house, find the money, and come 
bnck out"; tha t  defendant drove away with the understanding that  
lie would come back and pick them up;  tha t  they forcibly entered 
the home as instructed, intimidated R h .  Houcli with a knife, rob- 
bed her of $2.20 in cash and took her shotgun; tha t  during the rob- 
bery they wore g l o ~ e s  which were furnished by the defendant; tha t  
they hid the gloves and shotgun beside the road and defendant later 
got them; tha t  defendant picked tht3rn up three hours later and six 
miles away. 

Defendant attempted to establish an alibi through the testimony 
of one Arthur Holland and Deputy Sheriff Frank Browning, both 
of whom mere cross examined by the State. 

The Court thereupon pronounced judgment which contains, among 
other things, the following recital and findings of fact: 

"This cause coming on to  be heard . . . and it appearing 
to the Court from the findings of the fact, prior to the selection 
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of the jury a t  trial of the defendant, through his counsel, . . . 
announced that he desired to enter a plea of nolo contendere to 
the charge of breaking and entering and larceny, and also to the 
charge of armed robbery and larceny allegedly committed on 
the person of Mrs. Houck . . . to which he pleaded nolo 
contendere. 

"The Court further finds as a fact that  this defendant, ac- 
cording to the evidence before it, deliberately, wilfully used two 
young boys by the names of Larry Allen Costner and Rodney 
Wayne Butner to act as stooges for him in the commission of 
said crimes; that he carried them to the place where the break- 
ing and entering and larceny was committed on the 27th day of 
August in his car, and a t  his connivance sent them in the house 
to rob it  and waited nearby to receive whatever goods they 
might have been able to purloin and steal from the house which 
they entered by force. Thereafter, he used the same boys or 
young men, a t  his connivance and his suggestion, to rob the 
person of Mrs. Houck a t  her residence by force and with the 
use or threatened use of a dangerous weapon, to wit, a knife; 
that he drove away promising to return; that  he picked them 
up after they had accomplished the robbery by use or threatened 
use with a deadly weapon, to wit, a knife, which he suggested to 
them; and that  he later did pick them up, though not a t  the 
time he promised to do so, but on the same morning; that the 
goods were taken from Mrs. Houck by force and with the use 
or threatened use of a dangerous weapon, to wit, a knife; that 
he later procured the gun or shotgun which was stolen from her 
house by these two young men a t  his suggestion and connivance 
and nssistance. 

"The Court finds as  a fact that the defendant is guilty of 
breaking and entering and larceny committed a t  the house of 
Luther Browning on the 27th day of last August. Also, that  this 
defendant is guilty of being a party to and a principal in the 
breaking and entering and armed robbery of Mrs. Houck by 
these young men; and he is equally guilty with them, as prin- 
cipals, in that  he suggested, also that  he participated in it  by 
carrying them to the house and by telling them to go in and 
rob by force and arms Mrs. Houck, a lady 64 years of age, and 
that he would pick them up, and which he later did, and re- 
ceived part of the loot from the house." 

Following the foregoing findings and recitals defendant was sen- 
tenced to t,en years in prison in one case and twenty years in prison 
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in the other, to run consecutively. These sentences were upheld by 
the Court of Appeals. See 6 N.C. App. 31, 169 S.E. 2d 256. 

Defendant appeals to this Court alleging (1) tha t  his plea of nolo 
contcndere was conditionally tendered and accepted with the Court 
to pass upon his guilt or innocence in violation of Article I, Section 
13, of the Constitution of North Carolina; and (2) that  the evidence 
offered and the facts found establish his innocence of the charges 
contained in the bills of indictment. 

C. David Swift, Attorney {or defendant appellant. 

Robert Morgan, Attorney General; Harrison Lewis, Deputy At- 
torney General; and J. Bruce Morton, Trial rlttorney, for  the State. 

[I, 21 A plea of nolo contendere is a formal declaration on de- 
fendant's part  that  he will not contend with the State in respect to 
the charge and is tantamount to a plea of guilty for purposes of the 
particular criminal action in which i t  1s tendered and accepted. The 
presiding judge acquires full power to pronounce judgment against 
the defendant for the crime charged in the indictment. State v. Jamie- 
son, 232 X.C. 731, 62 S.E. 2d 52; Sfnie v. Cooper, 238 X.C. 241, 77 
S.E. 2d 695; Stnte v. NcIntyre, 238 N.C. 305, 77 S.E. 2d 698; State 
v. Shepherd, 230 N.C. 605, 55 S.E. 2d 79; State v. Stansbury, 230 
S.C.  589, 55 S.E. 2d 185; State v. Ayers, 226 X.C. 579, 39 S.E. 2d 
607; State v. Reasley, 226 N.C. 580, 39 S.E. 2d 607; State v. Parker, 
220 N.C. 416, 17 S.E 2d 475; State v. Burnett, 174 N.C. 796, 93 
S.E. 473. 

[3] X defendant is not entitled to plead nolo contendere as a mat- 
ter of right. It is pleadable only by leave of the court, and "its ac- 
ceptance by the court is entirely a matter of grace." State v. Thomas, 
236 N.C. 196, 72 S.E. 2d 525. 

[4] A conditional plea of nolo contendere is neither sanctioned by 
the law nor permitted by the Constitution. State v. Camby, 209 N.C. 
50, 182 S.E. 715; State v. Horne, 234 N.C. 115, 66 S.E. 2d 665. By 
Chapter 23 (as amended by Chapter 469) of the 1933 Session Laws, 
the General Assen~bly provided that in all trials in the superior 
court upon all charges other t h m  caltital "it shall be competent for 
the defendant to enter a conditional plea of guilty therein, or nolo 
contendere, if the court shall permit the latter plea; and thereupon, 
the court may hear and determine the matterJ' without the inter- 
vention of a jury. The judge was authorized to pass upon the weight 
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and sufficiency of the evidence, and if i t  satisfied him beyond a rea- 
sonable doubt of the defendant's guilt, he was authorized to pro- 
ceed to judgment and sentence upon the plea entered in like manner 
as  upon a conviction by a jury. If not so satisfied the plea was to be 
stricken out and a verdict of not guilty entered. This Act was held 
unconstitutional in State v. Camby, supra, on the ground that i t  was 
in conflict with Article I, Section 13, of the Constitution of North 
Carolina which provides that  "[nlo person shall be convicted of any 
crime but by the unanimous verdict of a jury of good and lawful 
men in open court. The Legislature may, however, provide other 
means of trial for petty misdemeanors with the right of appeal." 

Recently, the Judicial Council recommended that  Article I, Sec- 
tion 13, of the Constitution of North Carolina be modified to allow 
the General Assembly, if i t  so desired, to provide for waiver of a 
jury trial upon a plea of not guilty and to permit a defendant, a t  
his option, to  have his guilt passed upon by a judge rather than a 
jury. The Constitutional Study Commission was advised of this sug- 
gestion and included it  among bills submitted to the 1969 General 
Assembly. The proposal was rejected by the General Assembly, 
however, and the Constitution with respect to jury trials remains 
unchanged. 

[S] In light of the foregoing principles, we sre  constrained to hold 
that  the trial judge accepted defendant's plea as his authority to 
hear the evidence and, in lieu of a jury, to  pass upon the question 
of defendant's guilt or innocence. That  is exactly what he told de- 
fendant the plea of nolo contendere ineant a t  the time i t  was ten- 
dered. That  is the inference to be drawn from the fact that  more 
than sixty pages of testimony was elicited bearing upon every facet 
and detail of the crimes charged in the bills of indictment. That de- 
fendant so understood i t  is implied by his attempt to prove an alibi. 
Tha t  the Court so understood it may be inferred from the recitals 
and the detailed findings of fact contained in the judgment. The re- 
sult is therefore controlled by State v. Camby, supra, and State v. 
Home, supra. State v. Barbour, 243 N.C. 265, 90 S.E. 2d 388, depicts 
a perfect example of what the trial court should not do upon a plea 
of no10 contendere. Cases relied on by the State-State v. Shep- 
herd, supra; State v. Janzieson, supra; State v. McIntyre, supra- 
are all factually distinguishable. 

Since there must be a new trial, we put aside the question 
whether, as contended by defendant, the evidence offered by the 
State establishes his innocence of the charges contained in the bills 
of indictment. 
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The proceeding in the superior court was contrary to constitu- 
tional requirements; hence, the decision of the Court of Appeals up- 
holding the judgment based thereon is reversed. The case is re- 
manded to tha t  Court where i t  will be certified to  the trial court 
for a new trial in accord with this opinion. 

Reversed and remanded. 

MOORE, J., took no part  in the consideration or decision of this 
case. 

(Filed 10 December 1969) 

1. Appeal and  E r r o r  §§ 1, 3-- appeal f rom Court  of Appeals to Su- 
preme Court - substantial constitutional question - dismissal of ap- 
peal 

For failure of appellant to show that a substantial constitutional ques- 
tion is involved such as will entitle him to an appeal as  a niatter of right 
from a decision of the Court of Appeals pursuant to G.S. 7A-30(1), the 
Supreme Court dismissed the appeal from a decision of the Court of 
Appeals. 

2. Judgments  88 24, 31- motion t o  set  aside judgment fo r  excusable 
neglect - questions of fact  - jury t r ia l  

A motion to set aside a former judgment on the grounds of mistake, 
surprise or excusable neglect is addressed to the court, and questions of 
fact arising on the nlotioo are for the court and are not issues of fact 
for the jury. 

MOORE, J., took no part in the consideration or decision of this case. 

APPEAL by defendant from decision of the North Carolina Court 
of Appeals. 

This is an appeal from a11 order denying defendant's motion to 
set aside a judgment on the ground of mistake, surprise and excus- 
able neglect. Plaintiff instituted this action against defendant for 
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specific performance of an alleged contract to convey real property. 
The facts are fully and correctly stated by the Court of Appeals in 
its opinion reported in 5 N.C. -4pp. 581. We therefore will not re- 
peat those facts leading to the entry of the order attacked, except 
to note that  the case was calendared for trial a t  the January-B'eb- 
ruary 1966 Session of Perquimans Superior Court, a t  which term 
defendant's attorneys, Gerald I?. White and Robert B. Lowry, re- 
ported that  defendant refused to come to court. The case was cal- 
endared, with appropriate notice to defendant, a t  the March 1966 
Session and the March 1967 Session of Perquimans Superior Court, 
and defendant failed or refused to appear in court. The court en- 
tered an order allowing defendant's original counsel, who had duly 
filed answer, to resign a t  the March 1966 Session and gave defendant 
notice thereof. The case was again calendared a t  the March 1968 
Session and a copy of the court calendar was mailed to defendant. 
He did not appear in personam or by counsel, and the case was tried. 
The jury answered appropriate issues in favor of plaintiff, and on 7 
Narch 1968 judgment was entered directing specific performance of 
the contract. 

On 9 July 1968 defendant, through new counsel, moved that the 
judgment entered on 7 March 1968 be set aside on the ground of 
mistake, surprise and excusable neglect. In  support of the motion 
defendant alleged mental incompetency both a t  the time of the al- 
leged agreement and a t  the time of the trial and entry of judgment, 
and fraudulent representations by plaintiff a t  the time of the alleged 
agreement. He  further prayed for appointment of a guardian ad 
litem. Plaintiff filed a reply in the nature of a general denial. 

At the October 1968 Session of Perquimans Superior Court de- 
fendant's attorney moved that the hearing on his motion be con- 
tinued and that  the question of defendant's incompetency be referred 
to the Clerk of Superior Court. On 30 October 1968 the court en- 
tered an order in which it  stated that  the court did not find Ayscue 
to he incompetent, but as a precautionary measure and a t  the re- 
quest of defendant's counsel the court appointed defendant's coun- 
sel, James R. Walker, Jr., to represent the defendant not only as 
attorney but as guardian ad litem. The court, on its own motion, 
continued the hearing to 11 November 1968. On 11 November 1968, 
defendant's counsel again moved for a continuance, and moved for 
a jury trial on issues raised in the motion to vacate, including de- 
fendant's incompetency a t  the time of trial and a t  the time of the 
alleged contract. The court denied both the motion for jury trial 
and the motion for continuance and proceeded to hear the motion 
to set aside the judgment entered on 7 March 1968 upon affidavits 
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of each party. A t  the conclusion of the hearing the court entered an 
order in which it, inter alia, found: 

"The court finds as a fact that  the defendant, his counsel 
and guardian ad litem heretofore appointed, have had ample 
opportunity to offer any evidence, either by affidavit, or other- 
wise, and that such motion to continue should be denied, and 
the Court finds as a fact that  neither of the parties is entitled 
to a jury trial, to determine whether the Judgment should be 
set aside. The Court thereupon considers the affidavits offered 
by each of the parties, and. the record in the cause, and upon the 
evidence so offered, there being no oral evidence tendered by 
either of the parties, the Court finds as a fact that  the defend- 
ant  a t  the time of the institution of this action against him, and 
a t  the time of the trial of his cause, was mentally competent to 
know and understand the nature and cause of action against 
him, and that he deliberately refused to attend the trial and the 
trial mas regularly conducted, and judgment was entered on 
the verdict, and no sufficient cause is made to appear as to why 
the Judgment should be set aside." 

The court thereupon entered an order denying defendant's motion 
to set aside the judgment entered on 7 March 1968. Defendant ap- 
pealed to the North Carolina Court of ,4ppeals, and that  Court af- 
firmed the trial court. Defendant appealed. 

W. H .  Oakey, Jr., and Silas -11. Whedbee, attorlzeys for plaintiff. 
James R. Walker,  Jr., attorney for defendant and Guardian ad 

Litem. 

BRANCH, J .  
[I] Defendant appeals to this Court under provisions of G.S. 
7A-30(1), contending he was denied his constitutional rights as se- 
cured by Article I, Section 1 7 ,  of the North Carolina Constitution, 
and the Fourteenth Amendment to the United States Constitution, 
in that he was denied a jury trial as to his mental capacity a t  the 
time of the filing of the original suit, its trial, and during the pen- 
dency of this motion. Defendant also contends that he was denied 
right of jury trial and the right to confront witnesses a t  the original 
trial. 

In  the case of State v. Colson, 274 N.C. 295, 163 S.E. 2d 376, this 
Court considered the right of a party to appeal, as a matter of 
right, from a decision of the Court of Appeals to the Supreme Court 
under G.S. 7A-30(1), and stated: 
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". . . we hold tha t  an appellant seeking a second review by 
the Supreme Court as a matter of right on the ground t h a t  a 
substantial constitutional question is involved must allege and 
show the involvement of such question or suffer disnlissal. The 
quest,ion must be real and substantial rather than superficial 
and frivolous. It must be a constitutional question which has 
not already been the subject of conclusive judicial determina- 
tion. Mere mouthing of constitutional phrases like 'due process 
of law' and 'equal protection of the law' will not avoid dis- 
missal. Once involvement of a substantial constitutional ques- 
tion is established, this Court will retain the case and may, in 
i ts  discretion, pass upon any or all assignments of error, con- 
stitutional or otherwise, allegedly committed by the Court of 
Appeals and properly presented here for review." 

It must be borne in mind tha t  this is an appeal from an  order 
denying defendant's motion to set aside a judgment on the grounds 
of mistake, surprise or excusable neglect. The order was entered four 
months after filing of the motion, and defendant was represented by 
the same counsel in every phrase of the pending motion from the 
date i t  was filed until the order was entered. This was not an  in- 
quisition of lunacy as provided by Chapter 35 of the General Stat- 
utes, and the mental condition of defendant was only a matter of 
evidence to be considered by the trial judge in finding facts and 
reaching conclusions of law as to the disposition of the motion be- 
fore him. 

[2] A motion to  set aside a former judgment on the grounds of 
mistake, surprise or excusable neglect is addressed to the court, and 
questions of fact arising on the motion are for the court and are 
not issues of fact for the jury. Coker v. Coker, 224 N.C. 450, 31 
S.E. 2d 364; Cleve v .  Adams, 222 N.C. 211, 22 S.E. 2d 567. 

[I] An examination of this record leads us to conclude tha t  de- 
fendant has failed to show tha t  a substantial constitutional question 
is involved in this appeal, and the appeal must be dismissed. How- 
ever, since this appeal indirectly affects an important property right, 
we have closely reviewed and considered the well-reasoned opinion 
of Parker, J., speaking for the Yorth Carolina Court of Appeals, 
and find it to be free from error. 

Appeal dismissed. 

MOORE, J., took no part  in the consideration or decision of this 
case. 
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ENTERPRISES,  INC. v. H E I h l  

No. 95 PC. 

Case below: 6 N.C. App. 548. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals allowed 6 January 1970. 

LAND v. PONTIAC, INC. 

Xn. 70 PC. 

C,ase below: 6 N.C. App. 197. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied 6 January 1970. 

STATE V. GARRETT 

No. 97 PC. 

Caw below: 5 N.C. App. 367. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied 6 January 1970. 

STATE v. HUGHES 

No. 92 PC. 

Case below: 6 N.C. App. 287. 
Petition for writ of certio:rari to :North Carolina Court of -4p- 

pcals dcnied 7 January 1970. 

STATE v. LAWSON 

No. 94 PC. 
Case below: 6 N.C. App. 1. 

Petition for writ of certiorari to North Carolina Court oi Ap- 
peals tlenied 6 January 1970. 

STATE V. PENLEY 

No. 103 PC.  

Casc helow: 6 N.C. App. 455. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied 6 January 1970. 
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STATE V. RIERA 
No. 89 PC. 
Case helow: 6 N.C. App. 381. 
Petition for writ of certiorari to Korth Carolina Court of Ap- 

peals :illowed 10 December 1969. 

TRUST CO. v. INSURANCE CO. 
No. 87 PC. 
Case below: 6 N.C. App. 277. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals allowed 9 December 1969. 

STATE v. ROBS E. CATRETT 

No. 52 

(Filed 6 January 1970) 

1. Criminal L a w  88 75, 7- in-custody statements - substantive evi- 
dence - impeachment of defendant - Miranda warnings - voluntar- 
iness - necessity f o r  voir d i r e  hearing 

In-custody statements attributed to a defendant, when offered by the 
State and objected to by the defendant, are  inadmhsible either as  sub- 
stantive evidence or for impeachment purposes unless, after a voir dire 
hearing in the absence of the jury, the court, based upon sufficient evi- 
dence, makes factual findings that such statements were voluntarily and 
understandingly made by the defendant after he had been fully advised 
as to his constitutional rights. 

2. Criminal Law 88 75, 7- incriminating in-custody statements - 
impeachment of defendant - Miranda warnings - voluntariness - 
necessity fo r  voir dire  hearing 

In this prosecution of defendant for aiding and abetting a co-defendant 
in the felonious breaking and entering of a cottage and in the larceny 
of property therefrom. wherein defendant testified that he had no knowl- 
edge of the location of the cottage and had not seen his co-defendant on 
the day of the crimes after the co-defendant entered his mother's home 
some five hours before the crimes were committed, the trial court erred 
in admitting for impeachment purposes, over defendant's general objection, 
rebuttal testimony by a deputy sheriff of defendant's in-custody s t a t e  
ments that he had let the co-defendant out of a car near the cottage and 
was supposed to pick him up in 30 or 40 minutes, where the court did not 
conduct a voir dire hearing in the absence of the jury to determine whether 
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the statements attributed to defendant were made voluntarily and under- 
standingly after defendant hadl been fully advised of his constitutional 
rights. 

3. Burglary a n d  Unlawful Breakdngs § 5; Larceny 3 7- suftlciency 
of evidence 

State's erideuce i s  Iteld sufficient to br submitted to the jury on issues 
of defendant's guilt of aiding and ab~t t ing  in the felonious breaking and 
entering of a cottage and in the larceny of property therefrom. 

APPEAL by defendant from the Court of Appeals under G.S. 
7A-30 (1) .  

Defendant was tried a t  the January 1969 Session of Polk Su- 
perior Court before h lc lean ,  J . ,  and a jury, on a two-count bill 
of indictment which charged that defendant aided and abetted R a y  
Pace (1) in feloniously breakrng and entering a certain house oc- 
cupied by Eddie Lee Brown, and (2 )  in the larceny of personal 
property of Eddie Lee B r o ~ ~ n  from said house. Defendant was 
found guilty as charged. Judgment, which imposed an active prison 
sentence on the first count and a suspended prison sentence on the 
second count, was affirmed by the Court of Appeals. 5 N.C. App. 
722, 169 S.E. 2d 248. Defendant appealed to the Supreme Court on 
the ground a substantial question arising under the Fifth Amend- 
ment to the Constitution of the United States and under Article I, 
Section 11, of the Constitution of North Carolina, is presented. 

On account of defendant's indigenvy, Judge IIcLean entered an 
order appointing defendant's present counsel, who, as  court-ap- 
pointed counsel, had represented dcfendant a t  the trial, to repre- 
sent him on appeal, and ordered Polk County to pay all necessary 
costs incident to appeal. 

The record, which includes a transcript of the evidence and of 
the charge, discloses tha t  R a y  Pace was separately indicted for (1) 
feloniously breaking and entering a certain house occupied by Eddie 
Lee Brown, and (2) the larceny of certain personal property of 
Eddie Lee Brown from said house; tha t  the indictments against 
Pace and Catrett were consolidated for trial; and tha t  both defend- 
ants were represented a t  trial by the same counsel. Pace is not a 
party to this appeal. 

Attorney General Morgan, Deputy Attorney General Lewis and 
Trial Attorney Harris for the State. 

0. B. Crowell, Jr., for defendant appellant. 
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BOBBITT, C.J. 

[2] The constitutional question presented relates to the admission 
in evidence, over defendant's general objection, of the testimony of 
Boyce Carswell, a deputy sheriff of Polk County, North Carolina, 
as to in-custody statements made to him by defendant. 

During the presentation of the State's evidence, Carswell testi- 
fied to the circumstances under which he arrested defendant but 
did not refer to any statements made by defendant on the occasion 
of the arrest or thereafter. After defendant had testified, Carswell 
was recalled. He  then testified as  to statements he attributed to  de- 
fendant. These statements, made after he had arrested defendant 
and while defendant was in his custody, were in sharp conflict with 
defendant's testimony. 

When objections were interposed to Carswell's rebuttal testi- 
mony, the presiding judge did not conduct a voir dire hearing in the 
absence of the jury to determine whether statements attributed to 
defendant were made voluntarily and understandingly and after de- 
fendant had been advised of his constitutional rights. 

The Court of Appeals reached these conclusions: (1) That  Cars- 
well's rebuttal testimony was admissible as bearing upon  defendant,'^ 
credibility as a witness; (2) that  defendant's general objection was 
insufficient to require the court to instruct the jury as to tthe 
limited purpose for which this rebuttal testimony was admitted; 
and (3) that,  in view o f  the limited pztrpose for which the rebuttal 
testimony was admitted, the court was not required to conduct a 
voir dire hearing in the absence of the jury to determine whether the 
statements attributed to defendant were made voluntarily and un- 
derstandingly and after defendant had been fully advised of his 
constitutional rights. 

The admissibility of Carswell's rebuttal testimony must be con- 
sidered in the context of the evidential facts narrated below. 

The State offered evidence tending to show the following: 

Eddie Lee Brown, of Landrum, S. C., owned a four-room sum- 
mer cottage in Polk County, N. C., which was located on a public 
(Old Melrose) road about seven-tenths of a mile from Saluda, N. C. 
Upon arrival a t  his mountain cottage on Saburday, August 31, 1968, 
between 6:00 and 6:30 p.m., Brown observed: (1) Personal property 
(valued at $175.00) owned by him and consisting principally of 
articles of furniture, which had been removed from his cottage, was 
piled in the yard a few feet from the cottage; (2) a man, carrying 
two frying pans, Brown's property, coming out of one of the win- 
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dotvs; and (3) a red and white 1959 Chevrolet, the sole occupant 
being a man in the driver's seat, in the portion of his driveway ad- 
joining the road. The man who emerged from Brown's cottage left 
the premises on foot and was last seen walking along the road to- 
wards Saluda. He  was not apprehended on or near the Brown prem- 
ises. When Brown and others with hiin were devoting their atten- 
tion to the invader of the Brown cottage, the man in the 1959 
Chevrolet drove away along the Old Melrose Road, first traveling 
towards Saluda, turning around upon reaching another driveway 
and then passing the Brown premises as he headed down the moun- 
t*ain. 

Brown drove to Saluda and reported the breaking, entering and 
larceny to t,he police. 

George Smith, a Saluda policeman, was the first officer to arrive 
in the vicinity of the Brown cottage. He saw the red and white 1959 
Chevrolet. It was parked on the side of the Old Melrose Road 300- 
400 feet below (down the mountain) from the Brown cottage. Cat- 
rett was under the steering wheel. As Smith stood by the Chevrolet, 
Deputy Sheriff Boyce Carswell, accompanied by other officers, passed 
on their way up the mountain to the Brown cottage. After talking 
with Brown, Carswell and other officers came back to where Smith 
was standing and the Chevrolet was parked. Carswell testified: 
lL(W)e  got him (Catrett) out of the car and placed him under arrest 
and put him in my car" and went to the police station in Saluda. 
Thereafter, another deputy sheriff and Smith arrested Pace a t  his 
mother's home. After the arrest of Pace, both Pace and Catrett were 
taken in a police car to the 'Brown cottage. Brown then identified 
Pace as the man who came out of the window and Catrett as the 
man under the wheel of the 1959 Chevrolet while it  stood in his 
driveway. 

With reference to Catrett's condition when arrested, Carswell 
testified: "He was drunk . . . (H)e was about as drunk a man 
as you see out and still going. . . . He could walk but not too 
steady. . . . We assisted him up the steps a t  the Jail. I don't 
think we did getting in the car. . . . His speech was impaired." 

It is noteworthy that Brown's testimony included the following: 
As he approached his cottage, traveling up the mountain towards 
Saluda, Brown's attention was attracted by a red and white 1959 
Chet~rolet which was parked in "a space where the dirt had been 
cleaned back settin with the back toward the bank where i t  could 
go either way . . . to the right or to the left." The Chevrolet 
was parked approximately three-fourths of a mile from the Brown 
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cottage. When Brown was almost to it, the driver (Catrett) of the 
Chevrolet "just pulled out in the road in front of us and went about 
15 feet and stopped." H e  was headtld towards the Brown cottage, 
"toward Saluda." Catrett  stopped on a narrow bridge, right in the 
center of it, requiring Brown to stop. As to what happened when 
Catrett was stopped on the bridge, Brown testified: "He opens the 
door, the driver's door and did something like this, I couldn't tell 
whether he vomited or what, but he did something and I 'd say in a 
minute, closed the door back and then drove off very slowly." 
Brown waited from two to five minutes before going on because the 
road was so narrow "you couldn't pass anybody" between there and 
Brown's cottage. When Brown reached his cottage, the Chevrolet 
was in his driveway beside the Old &/Ielrose Road and Catrett was 
under the wheel. 

Catrett testified, in substance, as follows: H e  and Pace (broth- 
ers-in-law) were then living in Eas t  Flat  Rock, Henderson County. 
Pace's mother lived in Saluda. On Saturday morning, August 31, 
1968, in Hendersonville, N. C., they purchased a pint of vodka a t  
the ABC store and bought a carton of beer from "a package store." 
They went to Polk County, traveling in Pace's red and white 1959 
Chevrolet, to make inquiry concerning the rental of a house but 
were unable to locate the party referred to in the advertisement. 
Since the car was "skipping," they drove into Saluda. There, a t  
"Saluda Texaco," they got an oil change, a new oil filter and an ad- 
justment of the "plugs." When this work was completed, they drove 
to the home of Pace's mother. Pace went into his mother's home. H e  
(Catrett) would not go in because he had been drinking. Instead, 
he drove Pace's car back to town (Saluda), parked the car and fell 
asleep. When he woke up, he thought some air would do him good. 
He  testified: "I didn't feel like I was intoxicated, I just felt woozy, 
which I knew I had been drinking enough to be intoxicated, so I 
drove down there and drove up this small road (Old Melrose Road) 
and parked." When asked whether he went to sleep down there, 
Catrett testified: "I dozed, in a drunken stupor. I guess I was." H e  
testified he did not know where the Brown cottage was. He  testified: 
"1 could have been to his cottage or near i t  or on the road to i t  and 
me not even know it." H e  denied having any connection with any 
breaking and entering or larceny a t  the Brown cottage. He testified 
he did not see Pace from the time he left the home of Pace's mother 
until after both had been arrested. 

With reference to  Carswell's testimony in rebuttal, directly in- 
volved in the question presented by this appeal, the record shows 
the following: 
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"Q. Mr. Carswell, did you have a conversation with Mr. Cat- 
rett  here about his presence on the Old Melrose Road on the 31st 
day  of August, 19681 

"A. Yes, sir. 

"Q. What did he tell you, if anything, about who had been 
with him on the afternoon of the 31st day of August, 1968, on the 
Old Melrose Road?" 

"MR. CROWELL: Objection. 

"THE COURT: Sustained as to Pace. Do  not consider this 
evidence as to Pace, Members of the Jury,  but only as to Catrett. 

"A. Well, he stated to me that  he let Ray  Pace out of the car 
above Mr. Brown's cabin and he was euppose(d) to pick him up in 
30 or 40 minutes and he also said he didn't know what - 

"MR. CROWELL: Objection. 

((-4. -Samuel Ray  Pace was planning to do." 

Carswell testified further tlhat Catrett  was under arrest and in 
custody when the statements attributed to him were made; that  be- 
fore questioning Catrett  he advised him of his constitutional rights 
by reading from a card each of the warnings required by 11.Iiranda3 
v. Am'zona, 384 U.S. 436, 16 L. ed. 2d 694, 86 S. Ct.  1602, 10 A.L.R. 
3d 974; and that  these warnings were read to Catrett  a t  the Atkins 
Service Station when he was on his way to get a warrant for Catrett. 
This portion of the cross-examination of Carswell is noted: "Q. Tha t  
was after you had already tallied to him down here on the road? 
A. Yes, sir. Q. T h a t  was after you had already asked him about 
what he was doing and who was with him? A. I don't think we 
asked him who was with him a t  tha t  time. Q. Was this after you 
had already asked him about what he was doing down there? A. I 
don't remember." 

If Carswell's testimony as to defendant's in-custody statements 
had been offered during the presentation of the State's case, the 
admission thereof, over defendant's objection, would have been er- 
roneous unless the presiding judge, after a voir dire hearing in the 
absence of the jury, had made factual findings on sufficient evi- 
dence that  defendant's statements were made voluntarily and under- 
standingly and after he had been fully warned of his constitutional 
rights as required by Miranda. State v. Moore, 275 N.C. 141, 153, 
166 S.E. 2d 53, 62, and cases cited; State v. Barber, 268 N.C. 509, 
151 S.E. 2d 51, and cases cited. I n  this connection, see Jackson v .  
Denno, 378 U.S. 368, 391, 12 L. ed. 2d 908, 924, 84A S. Ct. 1774, 
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1788, 1 A.L.R.. 3d 1205, 1221; Boles v .  Stevenson, 379 U.S. 43, 13 
L. ed. 2d 109, 85 S. Ct.  174. 

If a voir dire hearing had been conducted in the absence of the 
jury, and if the presiding judge on sufficient evidence had made 
factual findings that  the in-custody statements attributed to defend- 
an t  were voluntarily and understandingly made after defendant had 
been fully advised of his constitutional rights, the challenged testi- 
mony of Carswell would have been competent as substantive evidence 
of significant probative value. The  challenged evidence tended to 
show that  defendant let Pace "out of the car above RIr. Brown's 
cabin" and that  he was "suppose(d) to pick him up in 30 or 40 
minutes." This evidence was in sharp conflict with defendant's tes- 
timony tha t  he had no knowledge of the location of Brown's cottage 
and tha t  he had not seen Pace since about 1:30 p.m. when Pace 
entered his mother's home. I t s  primary impact, when considered in 
connection with other facts in evidence, was to show tha t  Catrett  
aided and abetted Pace in the commission of the crimes charged in 
the bill of indictment by transporting him to the scene of the crimes 
and giving assurance tha t  he would return in 30 or 40 minutes to 
pick up Pace and such stolen goods as Pace had obtained. I n  short, 
the significant probative value of the challenged testimony was its 
direct bearing on defendant's guilt of the crimes charged in the 
bill of indictment. 

The Court of Appeals held Carswell's testimony was admissible 
for the limited purpose of impeaching defendant's testimony, basing 
its decision on Walder v .  United States, 347 U.S. 62, 98 L. ed. 503, 
74 S. Ct. 354 (1954), and on Tate  v .  United States, 283 F. 2d 377 
(1960). 

I n  Agnello v. United States, 269 U.S. 20, 70 L. ed. 145, 46 S. Ct. 
4 (1925), R4r. Justice Butler, speaking for a unanimous Court, 
stated: "It is well settled that ,  when properly invoked, the 5th 
Amendment protects every person from incrimination by the use 
of evidence obtained through search or seizure made in violation of 
his rights under the 4th Amendment." Accord: Weeks  v .  United 
States, 232 U.S. 383, 58 L. ed. 652, 34 S. Ct. 341 (1914) ; Silver- 
thorne Lumber Co. v .  United States, 251 U.S. 385, 64 L. ed. 319, 40 
S. Ct ,  182 (1920). The opinion in Agnello quotes with approval the 
following statement from the opinion of Mr. Justice Holmes in 
Silverthorne: "The essence of a provision forbidding the acquisition 
of evidence in a certain way is tha t  not merely evidence so acquired 
shall not be used before the court, but that  i t  shall not be used a t  all." 

I n  Walder,  the defendant was tried on a 1952 indictment charg- 
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ing him with illegal possession of narcotics. I n  addition to his denial 
of guilt in connection with the particular transaction for which he 
was on trial, the defendant under direct examination (and later 
under cross-examination) testified he had never sold or handled nar- 
cotics and had never possessed any narcotics except what had 
been given him by a physician for an ailment. The Government, in 
rebuttal, was permitted tq offer evidence tha t  defendant had been 
indicted in 1950 on account of narcotics then found in his possession. 
Notwithstanding the 1950 indictment was dismissed on the ground 
the narcotics then found in the defendant's possession mere obtained 
as a result of an illegal search and seizure, i t  was held tha t  evidence 
with reference to this prior unrelated transaction was admissible for 
the purpose of impeaclung the  defendant's testimony tha t  he had 
not previously possessed any narcotics. For present purposes, i t  is 
sufficient to point out that  the testimony of Walder there involved 
and the contradictory testimony offered by the Government in re- 
buttal did not relate to the particular offense for which the defend- 
an t  was then on trial. I n  Wal'der, Mr.  Justice Frankfurter, for the 
Court, said: "Of course, the Constitution guarantees a defendant 
the fullest opportunity to meet the accusation against him. He  must 
be free to deny all thc elements of {he case against him without 
thereby giving leave to the Government to introduce by way of 
rebuttal evidence illegally secured by it, and therefore not avail- 
able for its case in chief." (Our italics.) 

Thereafter, decisions of certain appellate courts, ostensibly based 
on TPalder, held that,  if a defendant elected to take the stand and 
testify, evidence of unconstitutionally seized articles or of unconsti- 
tutionally obtained statement:: was admissible to impeach the de- 
fendant's testimony as to circumstances relating to the crime for 
which he was on trial provided i t  did not relate directly to an 
essential element of such crime. Tate v. United States, supra; United 
States v. Curry, 358 F. 2d 904 (2d Cir. 1966). 

In Tate, the defendant was convicted under a two-count indict- 
ment charging that  he entered a hospital with intent to steal and 
with the theft of hospital property. The question m-as whether i t  
was error to receive, in rebuttal, tmtimony as to statements made 
by the defendant to police during a period of alleged ''unnecessary 
delay" between arrest and prcl1irnin:lry hearing. For purposes of de- 
cision, i t  was assumed that the (impeaching) statements were made 
by the defendant during a period of unlawful detention. There was 
cvidence tha t  the defendant v a s  Peen in the hospital with an uniden- 
tified man whrn the building was closed to the public. When ar- 
rested, he was leaving the hospital grounds carrying a typewriter 
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wrapped in a coat. An unidentified man, who preceded the defend- 
ant,  was not apprehended. One Payrie was arrested nearby within 
about ten minutes. The defendant took the stand a t  trial. I n  addi- 
tion to denying all elements of the crime for which he was being 
tried, he testified on his direct examination tha t  he had come to 
the hospital alone to see a friend and tha t  he had not known Payne 
before the time he and Payne were arrested. He  explained his 
possession of the hospital's typewriter by saying tha t  moments be- 
fore he was arrested someone unknown to him had thrust the type- 
writer into his arms. His explanation for running with the type- 
writer in his arms was that  he was running after the unknown man 
to return the unwelcome gift. The Government, in rebuttal, pro- 
duced a police officer who testified tha t  during the alleged illegal 
detention the defendant told police that  he and Payne had come to  
the hospital together by car. The officer's testimony was thus in di- 
rect conflict with the defendant's direct testimony tha t  (a)  he had 
come alone and (b) he was not acquainted with Payne. The United 
States Court of Appeals, District of Columbia Circuit, held the of- 
ficer's testimony in rebuttal was competent for the limited purpose 
of consideration as bearing upon the credibility of the defendant's 
testimony as a witness. The conflicting testimony of the defendant 
and of the police officer, although i t  did not relate directly to any  
specific essential element of the crimes for which the defendant was 
on trial, related generally to events occurring a t  or about the time of 
the alleged crimes for which he was being tried. 

Prior to Mirandn v. Arizona, supra, which was decided June 13, 
1966, other courts had reached conclusions in confiict with Tate.  I n  
People v. Undcrzcood, 389 P. 2d 937 (Cal. 1964), the opinion of 
Chief Justice Gibson states: "It is also established in California 
and many other jurisdictions tha t  involuntary confessions may not  
be used for purposes of impeaching the testimony of an accused. 
(Citations.) We believe a similar rule should operate to exclude in- 
voluntary adnzisvions when they are offered for tha t  purpose, and i t  
has been so held in a number of jurisdictions. (Citations.) The  cred- 
ibility of an accused who takes the stand may be of critical import- 
ance to the trier of fact in determining whether or not a defense 
has been established, and we should not permit an  accused's cred- 
ibility to be attacked by use of an involuntary statement which 
would be inadmissible as affirmative evidence under the rule of 
People v. Atchley, mpra, 53 Cal. 2d 160, 170, 346 P. 2d 764." In- 
deed, the Court of Appeals, District of Columbia Circuit, has sub- 
stantially restricted the scope of Tate in Johnson v. United States, 
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344 F. 2d 163 (1964), and in Inge  v. I!nited States ,  356 F.  2d 345 
(1966). 

In Mal loy  v. Hogan,  378 U.S. 1, 12 L. ed. 2d 653, 84 S. Ct. 1489, 
the Supreme Court of the United States, overruling prior decisions, 
held the privilege against self-incrimination guaranteed by the 
Fifth Amendment to the Constitution of the United States, namely, 
that  no person "shall be compelled in any criminal case to be a mit- 
ness against himself," is applico,ble to State action by virtue of the 
Due Process Clause of the Fourteenth Amendment. 

I n  M i r a d a  v .  Arizona, supra, the Supreme Court of the United 
States considered the constitutional privilege against self-incrimina- 
tion with reference to the admis~ihility of statements made by an 
accused person while in cuqtody. T h ~ s  excerpt from the opinion of 
Mr. Chief Justice Warren is pertinent: "The warnings required and 
the waiver necessary in accordance with our opinion today are, in 
the absence of a fully effective equivalent, prerequisites to the ad- 
missibility of a n y  s tatement  made  b y  a defendant .  Xo distinction 
can be drawn between statements which are direct confes4ons and 
statements which amount to 'aclmissions' of part  or all of an offense. 
The privilege against self-incrimination protects the individual from 
being compelled to incriminate himsclf t n  a n y  manner;  i t  does not 
distinguish degrees of incrimination. Similarly, for precisely the same 
reason, no distinction may be drawn between inculpatory state- 
ments and statements alleged to be rnerely 'exculpatory.' If a state- 
ment made were in fact truly c.xculpatory i t  ~ o u l d ,  of course, never 
bc uwd by the prosecution. I n  fac t ,  s fa tements  merely intended to 
be exculpatory b y  the  defendail t  are o f ten  used to impeach his tes- 
t imony  a t  trial or to demonstrate t intruths i n  the s ta tement  given 
under inteirogatioiz and thus to prove gudt  b y  inzplicatiovz. Thcse  
s tafernenfs  are incr i rnznat i?~~ i n  a n y  ~neaniry f z t l  sense of the word 
and m a y  not  be ttsed wi thout  the full warnings and eflective omiver 
required for a n y  other statcinent." (Our italics.) 384 U.S. a t  477-478, 
16 L. ed. 2d a t  725, 86 S. Ct. a t  1629. 

Decisions subsequent to X i r a n d a .  holding tha t  evidence obtained 
in violation of a defendant's constitutional privilege against self- 
incrimination is no t  admiwiblc for impeaclment purposes, include 
the following: Wheeler  v .  Cnlted S ta f e s ,  382 I?. 2d 998 (10th Cir. 
1967) (dictum) ; Blair v .  United States ,  401 F .  2d 387 (D.C. Cir. 
1968) ; Proctor v. United S ta les ,  404 F .  2d 819 (D.C. Cir. 1968) ; 
Groshart v .  Cnited States ,  39'2 I?. 2d 172 (9th Cir. 1968) ; United 
States  v. Fox,  403 F .  2d 97 (2d Cir. 1968) ; Sta te  v. Brewton ,  422 
P. 2d 581 (Or. 1967) ; Comnzonu'ealth v. Padgett ,  237 A. 2d 209 (Pa. 
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1968). See also, United States v. Pinto, 394 F. 2d 470, 474-476 (3d 
Cir. 1968). 

The question under consideration is discussed in two excellent law 
review articles, viz.: Comment, The Impeachment Exception to the 
Exclusionary Rules, 34 University of Chicago Law Review 939 
(1967), and (2) Comment, The Collateral Use Doctrine: From 
Walder to Miranda, 62 Northwestern University Law Review 912 
(1968). 

I n  Wheeler, the opinion states: "While i t  is true that  the court 
in Miranda was concerned with the admissibility of custodial state- 
ments as substantive proof of the facts related, we think the pro- 
cedural safeguards prescribed there are equally important to a con- 
sideration of the admissibility of prior inconsistent statements for 
impeachment purposes. If the veracity of an accused person testi- 
fying in his own behalf is to be attacked by a prior inconsistent or 
contradictory statement made while he was under in-custody inter- 
rogation, we think i t  is reasonable to require the Government to  
meet the burden of showing that  the statement was voluntarily 
made after the accused had been fully advised of all of his rights 
and had effectively waived them in accordance with the standards 
prescribed by Miranda. To hold otherwise would permit an uncon- 
stitutional invasion of an individual's rights to be used as a weapon 
to influence the jury's consideration of his trial testimony." 

In Blair, the opinion states: "The t,eaching of Walder, however 
valid in other contexts, appears irrelevant when a Miranda problem 
is presented." 

In  Proctor, the opinion states: "Without considering whether t.he 
impeachment in this case was on a point sufficiently collateral to  
come within Walder and Tate, we hold that  the Walder-Tate excep- ' 

tion to the exclusionary rule does not apply to evidence obtained in 
violation of Miranda." 

In Groshart, the opinion states: "Y7hether the objective be to  
show guilt or to attack credibility, a t  the trial the prosecution must 
first show that the statements have been obtained in compliance 
with the constitutional requirements as defined by our highest court. 
Insofar as Walder would compel a different result, i t  has, we believe, 
been undermined by the Supreme Court's Miranda decision." 

In Fox, the opinion quotes from Miranda the excerpt set forth 
above and the further statement in the Miranda opinion that  "unless 
and until such warnings and waiver are demonstrated by the prose- 
cution a t  trial, no evidence obtained as a result of interrogation can 
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be used against him." 384 US.  a,t 479, 16 L. ed. 2d a t  726, 86 S. Ct. 
a t  1630. The opinion in Fox continues: "These pronouncements by 
the Supreme Court may be technically dictum. But  i t  is abundantly 
plain tha t  the court intended tcl lay down a, firm general rule with 
respect to the use of statements, unconstitutionally obtained from a 
defendant in violation of Miranda standards. The rule prohibits the 
use of such statements whether inculpatory or exculpatory, whether 
bearing directly on guilt or on collateral matters only, and whether 
used on direct examination or for impeachment." 

In  Brewton, the opinion expresses the view tha t  "any attempt in 
the future to restrict the exclusionary rule to the state's case in 
chief would be inconsistent with the constitutional principles which 
are inherent in the Miranda case . . ." After stating the opinion 
tha t  the rule suggested in Tate  was "virtually unworkable," the 
opinion concludes: "The state should be free to impeach, but i t  ought 
to come by its impeachment as  legally as it accumulates its other 
evidence." 

[I, 21 We are of the opinion, and so hold, tha t  in-custody state- 
ments attributed to a defendant,, when offered by the State and ob- 
jected to by the defendant, are inadmissible for any purpose unless, 
after a voir dire hearing in the absence of the jury, the court, based 
upon sufficient evidence, makes factual findings that  such statements 
were voluntarily and understandingly made by the defendant after 
he had been fully advised as to his constitutional rights. Hence, in 
the factual situation under consideration, Carswell's testimony, ab- 
sent a voir dire hearing and factual determinations as indicated 
above, was not admissible either as substantive evidence or for im- 
peachment purposes. 

[3] We are in agreement with that portion of the decision of the 
Court of Appeals to the effect tha t  the evidence, when considered in 
the light most favorable to the State, was sufficient to require sub- 
mission to the jury as  to the crimes charged in the bill of indictment. 
However, we are of the opinion, and so hold, that  defendant is en- 
titled to a new trial on account of the erroneous admission of Cars- 
well's rebuttal testimony. Accordingly, the decision of the Court of 
Appeals is reversed and the cause is remanded to that Court with 
direction to award a new trial to be conducted in accordance with 
the legal principles stated herein. 

Error and remanded. 
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STATE OF NORTH CAROLINA v. ROBERT ALLEN ROBERTS 

No. 60 

(Filed 6 January 1970) 

1. Searches and  Seizures § 1; Criminal Law § 84- search and  seiz- 
u r e  incident to lawful a r res t  - admissibility of seized evidence 

A police officer may search the person of one whom he has lawfully 
arrested as  an incident of such arrest and in the course of such search 
may lawfully take from the person arrested any property which such 
person has about him and which is connected with the crime charged or 
which may be required as  evidence thereof, such article being properly 
introduced into evidence if otherwise competent. 

a. Narcotics 8 1- possession of LSD 
I t  is a felony to possess lysergic: acid diethylamide (LSD) in any 

quantity for any purpose, in the absence of proof that the possession 
was lawful under the provisions of the Narcotic Drug Act. 

3. Arrest a n d  Bail 8 3- ar res t  without warrant  - likelihood of eva- 
sion of a r res t  - G.S. 15-41 

The likelihood of evasion of arrest, frequently referred to as the likeli- 
hood of escape, by the person to be arrested is not a factor to be con- 
sidered in determining the right of a police ollicer to arrest without a 
warrant when the offense, felony or' misdemeanor, has been committed 
in the presence of the officer, or when the officer has reasonable ground 
to believe that the offense has been committed in his presence by the 
person to be arrested. G.S. 15-41. 

4. Narcotics 8 1- possession of LSD - continuing offense 

The felony of unlawful possession of lysergic acid diethylamide (LSD) 
is a continuing offense, committed wherever, whenever, and so long as  a 
person has such substance in his possession, whatever the purpose of such 
possession. 

5. Arrest and  Bail 5 8-- ar res t  without war ran t  - possession of LSD - reasonable belief felony being committed i n  ofRcer's presence 
In  this prosecution for the unlawful possession of LSD, finding by the 

trial court that the officers who arrested defendant had reasonable ground 
to believe that defendant, a t  the time of his arrest, was in the possession 
of some quantity of LSD and, therefore, was presently committing a 
felony in the presence of the officers, is held supported by the State's un- 
contradictecl evidence thnt one of the officers was advised by a confidential 
informer, who had on many previous occasions given the officer reliable 
information pertaining to narcotics, that defendant, whose dress mas de- 
scribed to the officer, ,and a male companion were in the possession of 
and selling LSD in the vicinity of a certain restaurant, that the officers 
went to a nearby building and observed defendant and his companion in 
the restaurant parking lot acting in a manner consistent with the infor- 
mation the oRcers had received, that this occurred about midnight, as the 
restaurant was closing, in an area where the officers knew narcotics had 
been peddled before. thnt the officers saw defendant and his companion 
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enter a nearby washerette, and that the officers entered the washerette 
and placed defendant and his colnpanim under arrest without a warrant 
upon the charge of unlawful possession of LSD. 

6. Arrest and  Bail § 3-- ar res t  without war ran t  - reasonable ground 
for  belief - reliable hearsay information 

Reasonable ground for belief, which IS an element of an officer's right 
to arrest without a warrant under G.S. 15-41(2) and under one of the 
situations provided for in G.S. 1641(1) ,  may be based upon information 
given to the offirer by another, the source of such information being rea- 
sonably reliable, and it is immaterial that such hearsay information is 
not itself competent in e~idence a t  the trial of the person arrested. 

7. Searches a n d  Seizures § 1; Criminal Law § 84- Four th  Amend- 
ment  to  C. S. Constitution - applicability to  s tates  

Provisions of the Fourth Amendment to the United States Constitution, 
relating to searches and seizrrres, are incorporated into the Fourteenth 
Amendment and thus constitute limitations upon the power of state offi- 
cers, as  well as upon the power of Federal officers, to search and to seize 
articles in the possession of those suspected of criminal offenses and 
upon the adnhsion of such articles into evidence in state courts. 

8. Arrest and Bail 5 3; Criminal Law W 84; Searches and  Seizures 
1- validity of arrest  a n d  search without warrant  - admissibility 

of seized evidence 
No right conferred upon defendant by the United States Constitution 

or by the Constitution or statutes of this State was violated in the arrest 
and search of defendant without a warrant, in the seizure of LSD pills 
found upon him or in the admission of those pills in evidence, where the 
officers who arrested defendant had reasonable ground to believe that 
defendant, a t  the time of his arrest, was committing a felony in their 
presence by the possession of LSD. 

APPEAL by defendant from tlhe decision of the Court of Appeals, 
reported in 6 N.C. App. 312. 

The defendant was tried in the Superior Court of Cumberland 
County under an indictment, proper in form, charging that  he un- 
lawfully and feloniously had in his possession and control 57 tablets 
containing lysergic acid diethylamide, commonly known as LSD. 
The jury found him guilty and he was sentenced to imprisonment 
in the State penitentiary for a term of not less than four nor more 
than five years. I-Ic appealed to the Court of Appeals, his only as- 
signment of error being that  the superior court erred in admitting 
evidence obtained without a search warrant. The evidence in ques- 
tion was certain pills found in the finger of a glove worn by the de- 
fendant in the course of a search of his person by the arresting offi- 
cers a t  the time of his arrest. It was stipulated a t  the trial tha t  some 
of the tablets so found were analyzed and each tablet analyzed con- 
tained lysergic acid diethylamide. 
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The Court of Appeals affirmed the judgment of the superior 
court. The defendant then appealed to this Court on the sole ground 
that  his rights under the Fourth and Fourteenth Amendments to the 
Constitution of the United States, and under Art. I, $S 11 and 15, 
of the Constitution of North Carolina, were violated by the taking 
of the tablets from his person and their admission in evidence. 

At  the trial in the  superior court the State's evidence, in addition 
to the pills in question, consisted of the testimony of Special Agent 
Windham of the State Bureau of Investigation, who a t  the time 
of the arrest of the defendant was conducting narcotics investiga- 
tions in Cumberland County, and Lieutenant Studer of the Fayette- 
ville Police Department, who a t  the time was assigned to narcotics 
investigations. The defendant offered no evidence. 

The testimony of the two officers before the jury was to the 
following effect: A t  approximately 11:OO p.m. on 7 January 1969, 
pursuant to information received by him, Agent Windham went to 
and entered the Hubbard Realty Company Building in Fayetteville, 
just across the street from the Village Shoppe Restaurant. There he 
met Lieutenant Studer. Their purpose in so meeting was to look for 
the defendant in connection with a narcotics investigation. For ap- 
proximately fifteen or twenty minut,es they observed the defendant 
and another man in a parking lot adjoining the restaurant. The 
defendant and his companion were seen by the officers to be "mill- 
ing around the parking lot talking to several other persons." A t  ap- 
proximately 11:20 p.m., the defendant and his companion left the 
parking lot and walked to and entered a washerette located approx- 
imately "two doors" from the restaurant. The officers then followed 
the defendant and his companion, went into the urasherette and 
placed the defendant and his companion under arrest upon the 
charge of unlawful possession of narcotic drugs, advising them im- 
mediately of their 'Lconstitutional rights under the &liranda de- 
cision." Thereupon, Lieutenant Studer searched the defendant and 
found LSD in a glove worn by the defendant. A t  the time of the 
search the officers had no search warrant and no warrant for the 
arrest of the defendant. 

As soon as Agent Windham testified to the making of the arrest 
and the search and before any testimony as to what the  search dis- 
closed and before the introduction of the pills in evidence, the de- 
fendant objected and thereupon the t'rial court conducted a voir dire 
examination in the absence of the jury. On that examination, Lieu- 
tenant Studer testified that  he was a t  his home shortly before 11:OO 
p.m. on 7 January 1969, a t  which time he received information from 
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Agent Windham tha t  the latter had "just received reliable informa- 
tion from a confidential informant" tha t  the defendant and another 
man had LSD tablets in their possession and were then selling 
them in the vicinity of the Village Shoppe Restaurant. Agent Wind- 
hatn told Lieutenant Studer how the defendant was dressed. Lieu- 
tenant Studer proceeded immediately to the building across the 
street from the restaurant and, watching through a window, observed 
the defendant and his companion directly In front of the window, 
standing in the driveway beside the restaurant. The restaurant "was 
closing." The defendant was talking briefly to numerous persons in 
the parking lot and "milling around the persons rhere." The de- 
fendant and his companion then "left and walked to the Haymount 
Washerette." The officers "left and entered the washerette," and 
Lieutenant Struder placed the defendant under arrest "for unlaw- 
ful possession of narcotics, LSD, and proceeded to search him." I n  
the process of searching the defendant, Lieutenant Studer felt a 
hard lump in one of the gloves worn by the defendant. Looking into 
the glove, he found a "rubber medical fingertip with paper stuffed 
in the top end part." Upon pulling the paper out, he found approxi- 
mately 57 small purple pills. 

Upon the voir dire examination, Agent Windham testified that  
while he was a t  home he received a telephone call from a "confiden- 
tial informer" with whom he had previously worked on narcotics 
investigations and who had on numerous occasions before this given 
him "good and reliable inforrnation pertaining to narcotics." This 
confidential informer advised Agent Windham tha t  the defendant 
and another man were a t  that  time in the vicinity of the Village 
Shoppe Restaurant and each of then1 had a quantity of LSD in his 
possession and they were "dealing in it" a t  tha t  time. Agent Wind- 
ham immediately called Lieutenant Studer and gave this informa- 
tion to him, requesting Lieutenant Studer to meet him in the Hub- 
bard Building, across the street from the restaurant. Agent Wind- 
ham arrived a t  the Hubbard Building approximately twenty min- 
utes after he received the information from his informant. Upon 
arrival he found Lieutenant Studer already inside the building. 
Looking out of the window, he observed the defendant "talking and 
milling around numerous people and numerous people coming up to 
him." Agent Windham "had previously observed the selling of LSD 
and marijuana in tha t  vicinity before that night." The actions of the 
defendant, while the officers were so watching him, were "similar to 
the actions of those selling narcotics in t,hat area." The officers ob- 
served the defendant and hits companion walk to the washerette. 
The officers followed them therein and Lieutenant Studer placed the 



102 IN T H E  SUPREME COURT [276 

defendant under arrest "for unlawful possession of narcotics, LSD," 
advised the defendant and his companion "of their rights" and 
searched the defendant, finding the "rubber finger" containing the 
LSD tablets in one of the gloves the defendant was then wearing. 
When he received the information concerning the defendant, Agent 
Windham went directly to the vicinity of the Village Shoppe Restau- 
rant, knowing that  i t  was "almost time for the Village Shoppe to 
close its business and that  he didn't have time to go by to get an 
arrest warrant." 

The trial judge thereupon made the following finding: "Cuyler 
L. Windham, Agent of the S.B.I., had reasonable grounds to  be- 
lieve that  a felony was being committed, and that  the defendant 

++ + Y was a t  the place committing the felony; that  he * * * 
had reasonable grounds to believe that  unless he was apprehended 
and arrested that  he would escape from the scene of the arrest, and 
that  the arrest was based on reasonable belief of the officer tha t  a 
felony had been and was being committed and that  the arrest was 
legal without a warrant, and that  the search of the defendant 
r r u  was, a t  the instant of the arrest, and therefore was valid." 

Thereupon, Lieutenant Studer testified in the presence of the 
jury to the arrest, the search and the finding of the LSD and the 
pills in question were admitt,ed into evidence. 

Robert Morgan, Attorney General; William F. Briley, Trial At- 
torney; James E. Magner, Jr., Staff Attorney, for the State. 

h'ance, Collier, Singleton, Kirlcrnan & Herndon by Rudolph G. 
Singleton, Jr., James R. Nance, Jr., for the defendant. 

[l] A police officer may search the person of one whom he has 
lawfully arrested as an incident of such arrest. State v. Haney, 263 
K.C. 816, 140 S.E. 2d 544. In  the course of such search, the officer 
may lawfully take from the person arrested any property which 
such person has about him and which is connected with the crime 
charged or which may be required as evidence thereof. If such article 
is otherwise competent, i t  may properly be introduced in evidence 
by the State. State v. Tippett, 270 N.C. 588, 155 S.E. 2d 269. The 
defendant having been placed under arrest by Lieutenant Studer 
upon the charge of unlawful possession of narcotics, specifically 
lysergic acid diethylamide, commonly known as LSD, the pills con- 
taining that  substance, found upon his person and taken from him 
by the arresting officer in the course of a search made a t  the scene 
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of the arrest and immediately following it, were obviously competent 
evidence of his having committed the offense charged, if the arrest 
was lawful. 

G.S. 90-88 provides: "It shall be unlawful for any person to 
* * *  possess * * * any narcotic drug, except as authorized in 
this article [Art. 5, c. 90, General Statutes of North Carolina, en- 
titled "Narcotic Drug Act"] ." G.S. 90-87 (9 ) ,  defining terms used in 
tha t  i2ct, provides, " 'Karcotic drugs' means * " * lysergic acid 

. G.S. 90-109 provides, "In any * * * diethylamide * * * " in- 
dictment, and in any action or proceeding brought for the enforce- 
ment of any provision of this article, i t  shall not be necessary to 
negative any exception " * * and the burden of proof of any 
such exception " * * shall be upon the defendant." G.S. 9 0 - l l l ( a )  
provides, "Any person violating any provision of this article * " * 
shall upon conviction be punished, for the first offense, by a fine of 
not more than one thousand dollars ($1,000.00), or be imprisoned in 
the penitentiary for not more than five years, or both, in the discre- 
tion of the court." G.S. 14-1 provides, "A felony is a crime which 
* * * (3)  is or may be punishable by imprisonment in the State's 
prison * * *." 
123 Consequently, i t  is a felony to possess lysergic acid diethyl- 
amide in any quantity for any purpose, in the absence of proof tha t  
the possession was lawful undw the provisions of the Narcotic Drug 
Act. This is the offense with which the defendant was charged by the 
arresting officer a t  the time of arrest and of which he has been con- 
victed. I f ,  therclfore, the arrest of the defendant without a warrant 
upon this felony charge was !awful under the then existing circum- 
stances, there was no error in the judgment imposing a sentence 
within the limits prescribed by the statute. 

The right of a police officer to arrclst a person without a warrant 
is set forth in G.S. 15-41, which reads as follows: 

" W h e n  Officer M a y  Arrest Without Warrant.  - A  peace of- 
ficer may without warrant arrest a person: 

" ( I )  When the person to be arrested has committed a felony 
or nliedemeanor in the presence of the officer, or when the of- 
ficer has reasonable ground to believe that  the person to be ar- 
rested has committed a felony or misdemeanor in his presence; 

"(2) When the officer has reasonable ground to believe tha t  
the person to be arrested has committed a felony and vi l l  evade 
arrest if not immediately taken into custody." 

It will be observed that  this statute has two independent pro- 
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visions. Subparagraph ( I ) ,  in t,urn, applies to two situations, the 
first being where the person to be arrested has actually committed 
a felony or misdemeanor in the presence of the arresting officer, and 
the second being where, whether or not the offense has actually been 
committed, the officer has reasonable ground to believe that the per- 
son arrested has committed n felony or misdemeanor in his presence. 
Subparagraph (2) relates to the arrest of a person whom the arrest- 
ing officer has reasonable ground to believe has committed a felony, 
irrespective of whether i t  is believed that  such felony was committed 
in the presence of the arresting officer or elsewhere. 

[3] It is only in the situation to which subparagraph (2) is ap- 
plicable that  the statute makes i t  a condition to the right of the 
officer to a r r e ~ t  without a warrant that  the arresing officer has rea- 
sonable ground to believe the person to be arrested will evade arrest 
if not immediately taken into custody. The likelihood of evasion of 
arrest, frequently referred to as the likelihood of escape, by the 
person to be arrested is not a factor to be considered in determining 
the right of a police officer to arrest without a warrant when the 
offense, felony or misdemeanor, has been committed in the presence 
of the officer, or when the officer has reasonable ground to believe 
that the offense has been committed in his presence by the person 
to be arrested. 

[4] The felony, of which the defendant has been convicted, is the 
possession of lysergic acid diethylamide. This is a continuing of- 
fense, committed wherever, whenever, and so long as a person has 
such substance in his possession, whatever the purpose of such pos- 
session may be. Thus, the offense with which the defendant was 
charged, and of which he has been convicted, was committed in the 
washerette, in the actual presence of the officers, whether or not i t  
was also committed on the parking lot adjoining the Village Shoppe 
Restaurant. 

For present purposes, we need not determine whether the right 
of a police officer to arrest without a warrant extends to the arrest 
of a person who has actually committed a felony or misdemeanor 
in the presence of the officer, of which actual offense the officer is 
unaware a t  the time of the arrest. For the determination of the 
present appeal, i t  is sufficient that,  a t  the time of the arrest of this 
defendant, Lieutenant Studer had reasonable ground to believe the 
defendant was then in possession of some quantity of lysergic acid 
diethylamide. 

[5] The undi~put~ed evidence in this record is clearly sufficient to 
support the finding by the trial judge that  the arresting officer had 
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reasonable ground to believe tha t  the defendant, a t  the time of his 
arrest, was in the possession of some quantity of this substance and, 
therefore, was presently committing a felony in the presence of these 
two officers. Agent JVindham, some twenty minutes earlier, had been 
advised by a confidential informer, with whom he had previously 
worked in making narcotics investigations and who had on many 
previous occasions given Agent Windharn '.good and reliable infor- 
mation pertaining to narcotics,' tha t  the defendant and a male com- 
panion were each in possession (of a quantity of lysergic acid diethyl- 
amide and were then "dealing in i tJ '  in the vicinity of the Village 
Shoppe Restaurant. Lieutenant Studer was given this information 
by his fellow officer. Together they observed the defendant's con- 
duct a t  the place named by the informer. What  they saw, considered 
in the light of their own experience in the investigation of such of- 
fenses, confirnled, in their opinion, the information so given by the 
informer to Agent Windham. The departure of the defendant and 
his companion from the scene of their observed activities was not 
necessarily indicative of their having completely disposed of all of 
the lysergic acid diethylamide in their poseecsion. Their departure 
from the parking lot was a t  least equally consistent with the fact, 
known to the officers, that the adjoining restaurant was about to 
dose for the night. Thus, a t  the time the officers entered the wash- 
erette, they had reasonable ground to believe tha t  the defendant and 
his companion still retained in their possession some quantity of 
lysergic acid diethylamide and so wcw, a t  that moment, in commis- 
sion of a felony in the imm13diate presence of the officers. Under 
these circumstances, the officers clearly had the right to arrest the 
defendant though they had no warrant for his arrest. Having the 
right to arrest him, they had the right to search him and to take 
from him thc lysergic acid diethylamide then actually conceaIed in 
a finger of the glove worn by the defendant. 

While i t  is not necessary $0 to determine in the present case, i t  
is obvious that these officers were faced with a sudden emergency, 
demanding immediate action 2nd not permitting the obtaining of a 
warrant. The entire episode appears to have occupied not more than 
thirty minutes. In  that  interval t ~ o  police officers, then a t  their re- 
spective homes, received reliable information tha t  the defendant, 
whose dress was described to them but who does not appear other- 
wise to have been known to the officers, was a t  a public place in the 
possession of and dealing in lysergic acid diethylamide; the officers 
went to a nearby building; obcerved the defendant, with his com- 
panion a t  the place designated by the informer; saw tha t  he was 
conducting himself in a manner consistent with the information the 
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officers had received; and then saw him and his companion leave 
that  place and proceed along the street to another public place which 
they entered, all of this being a t  the approximate hour of midnight 
in an area where they knew narcotics had been peddled before. There 
is nothing in the record to indicate that either of the officers had 
ever seen the defendant before or knew where to look for him if he 
got out of their sight. 

This case is readily distinguishable from United States v. Cop- 
lon, 185 F .  2d 629, relied upon by the defendant. There, the defend- 
ant was well known to the Federal Bureau of Investigation, whose 
agents made the arrest. She had been for years and still was an 
employee of the State Department in a position of importance. She 
had been trailed on many occasions by Federal agents because of 
their suspicion that  she was systematically delivering confidential 
documents to an emissary of the government of Russia. There was 
nothing to indicate that the mission, on which she was engaged a t  
the time of her arrest, was intended by her to be her last act of 
treachery. On the contrary, the very type of operation of which she 
was suspected made it  a virtual certainty that  she would return to 
her post of duty and to her known residence in Washington after 
the completion of her then current mission. Furthermore, her arrest 
on this particular occasion had been carefully planned in advance 
by the Federal officers. They had, for this purpose, placed in her 
possession a decoy document in order that she might deliver i t  to 
her Russian associate and had assigned a police matron to wait for 
her arrest and take her in charge when she was brought into the 
police headquarters. Having ample time to secure a warrant without 
losing sight of their quarry, the officers in the Coplon case failed to 
do so. Both as to the likelihood of evasion of arrest and as to  the 
practicability of obtaining a warrant for arrest, the Coplon case 
bears no similarity whatever to the present case. 

For the reasons above mentioned, i t  is not necessary, in the 
present case, to determine whether the conduct of the defendant, 
while upon the parking lot of the restaurant and under observation 
of the police officers from their position in the building across the 
street, was conduct in the presence of the officers. We are not, how- 
ever, to be understood as intimating any opinion that i t  was not in 
their presence, they having the defendant in full view and being in 
reasonable proximity to him. See, State v. McAfee, 107 N.C. 812, 
12 S.E. 435. 

161 It is entirely clear that  the reasonable ground for belief, which 
is an element of t,he officer's right to arrest without a warrant under 
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subsection 2 and under one of the situations provided for in subsec- 
tion 1 of G.S. 15-41, may be based upon information given to  the 
officer by another, the source of such information being reasonably 
reliable. Upon this question i t  is immaterial tha t  such information, 
being hearsay, is not, itself, competent in evidence a t  the trial of 
the person arrested. There are many instances, in the reports of the 
decisions of this Court and of other courts, in which the arresting 
officer has acted upon information that  a felony has been committed 
and a description of the person suspected of committing it. See: 
State v. Tippett, supra; State v. Bell, 270 N.C. 25, 153 S.E. 2d 741; 
State v. Grier, 268 N.C. 296, 150 S.E. 2d 443; State v. Grant, 248 
X.C. 341, 103 S.E. 2d 339; 5 .4m. Jur .  2d, Arrest, § 46. 

In Bnnegar v. United States, 338 U.S. 160, 175, 93 L. E d  1879, 
69 S. Ct. 1302, the Supreme Court of the United States, speaking 
through Mr. Justice Rutledge, said: "In dcaling with probable cause 
4 t * *  as the very name implies, we deal with probabilities. These 
are not technical; they are the factual and practical con~iderations 
of every day life on which reasonable and prudent men, not legal 
technicians act." Applying tha t  test, the Supreme Court of the United 
States, in Drapw v. Cnited States, 358 U.S. 307, 3 L. Ed. 2d 327, 79 
S. Ct. 329, sustained the arrest without a warrant and the conviction 
of a defendant upon the charge of concealing and transporting nar- 
cotic drugq. In  the Draper case, as here, the arresting officers acted 
upon information given them by a confidential informer previously 
found by the officers to be acwmtt: and reliable. Tha t  information 
was that  the defendant, named and described by the informer, would 
be arriving in Denver by train from Chicago on one of two succeed- 
ing days and would be in possesion of heroin. Though the officers 
knew the name and residence of the pcr5on to be arrested for a t  least 
two days prior to the arrest, no warrant was obtained and there was 
nothing to indicate that,  had he not been arreqted a t  the railroad sta- 
tion, he would not have returned to his known residence. The Court 
held the arrest and search of Draper without a warrant were lawful 
and the heroin taken from his person in the process was properly ad- 
mitted in evidence against him. 

[7, 81 The Supreme Court of the United States has declared tha t  
the provisions of the Fourth Amendment to the Constitution of the 
United States, relating to searches and seizures, are incorporated 
into the Fourteenth Amendment and thus constitute limitations 
upon the power of state offictw, as well as upon the power of Fed- 
eral officers, to search and to seize articles in the possession of those 
suspected of criminal offenses and upon the adnlission of such articles 
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into evidence in state courts. See: Benton v. Maryland, 395 U.S. 
784, 23 L. Ed. 2d 707, 89 S. Ct. 2056; Mapp v .  Ohio, 367 U.S. 643, 
6 L. Ed. 2d 1081, 81 S. Ct. 1684. That  Court has not held, however, 
that these amendments impose upon state officers limitations not ap- 
plicable to the actions of Federal officers. The Draper case having 
sustained the authority of Federal officers to arrest and search with- 
out a warrant under the circumstances detailed above, there is noth- 
ing in the facts of the present case to support the contention of the 
defendant that his rights under the Fourth and Fourteenth Amend- 
ments to the Constitution of the United States were violated by the 
search of his person by Lieutenant Studer and by the seizure of the 
lysergic acid diethylamide found in the course thereof. 

[8] Clearly, the record before us discloses, in the arrest and search 
of this defendant, in the seizure of the pills found upon him or in t,he 
admission of those pills in evidence, no violation of any right con- 
ferred upon him or guaranteed to him by the Constitution or stat- 
utes of this State or by any decision of this Court. 

No error. 

STATE OF NORTH CAROLINA, EX REL. UTILITIES COMMISSION, AND 
VIRGINIA ELECTRIC AND POWER COMPANY v. WOODSTOCK 
ELECTRIC MEMBERSHIP CORPORATION AND NORTH CAROLINA 
ELECTRIC MEMBERSHIP CORPORATION 

No. 47 

(Filed 6 January 1970) 

1. Electricity 8 & competition of suppliers -rural territory -prior 
law 

Prior to the enactment of G.S. 62-110.2 in 1965, electric membership 
cooperatives and investor-owned public utility companies were free to  
compete in the rural portions of the State in the absence of contractual 
restrictions upon such right, irrespective of the fact that such competition 
resulted in substantial duplication of power lines and facilities. 

2. Electricity 5 2; Utilities Commission 8 7- assignment of rural 
territory - electric suppliers - present law 

G.S. 62-110.2(b) confers upon each electric supplier in the State the 
right, in territories outside of municipalities, to serve all "premises" be- 
ing served by it on 20 April 1965. and the right to serve "premises" initially 
requiring service after that date, which premises are located within 300 
feet of a line of such supplier and not in a territoq assigned by the 
Utilities Commission to a diderent supplier pursuant to G.S. 62-110.2(c). 
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3. Electricity 5 S supply of electricity - premises i n  r u r a l  areas  - 
choice of supplier 

Any "premises" in territories Lying outside of a municipality and more 
than 300 feet from the line of m y  electric supplier can be served, prior 
to xn assignment of such territory by the Vtilities Commission, by any 
electric cupplier chosen by the user, and service of such premises by any 
other supplier is prohibited. G.S. 62-110.2 (b)  ( 5 )  , (10). 

4. Electricity 5 2; Utilities Coiinmission 7- assignment of ru ra l  
territory -division of service area between co-op and  power com- 
pany - validity of assignment 

On application by an electric membership cooperative for an assignment 
of territorinl rights pursuant to G.S. 62-110.2, order of the Utilities Com- 
mission directing that the cooperative alone serve all users in a rural ser- 
vice area nhose denland for power does not exceed 400 KW and that any 
user therein whose demand exceeds 400 ICW be served either by the co- 
operative or bg an electric power company, with the user to choose the 
sugplier, held not to violate the rights of the cooperative under N. C. Con- 
stitution, Art. I, 5s 7, 17, or under U. S. Constitution, Fourteenth Amend- 
ment. where (1) the assiqlment did not take from the cooperative any 
right ~~reviousl) enjoyed by it, ( 2 )  the assignment did not impose upon 
the cooperative the du@ to serre any uqer it did not request permission 
to serve, and (3) there is no suggestion that service to any potential user 
woulrl be unprofitable or burdensome. 

5. Constitutional Law 5 4- standing t o  deny constitutionality of stat- 
u te  

One may not. in the same proceeding, seek an advantage which is au- 
thorized by a specific statute only and a t  the same time deny the con- 
stitutionality of the statute. 

6. Electricity 5 2; Utilities Commission 5 7- assignment of ru ra l  
service a r e a  - two snppliers i ~ n  same a rea  - authority of Commission 

Under the statute authorizing the T'tilities Commission to assign rural 
serricr areas to electric suppliers by "adequately defined boundaries," 
G.S. 62-110.2(c 1 ,  the Commission has authoriry. when the public conven- 
ience and necessity $0 require. (1) to awign the same territory to one 
supplier for service below a specified level of demand and to another s u p  
plier above that level of demand. and (2)  to permit a membership coop- 
erative who has been assigned the area of smaller demand to ser-ie a 
user whose demand is above the division line if the user desires the 
services of the cooperative. 

7. Electricity 5 2; Utilities Ca~mmission § 7- assignment of ru ra l  
service area - purpose of s ta tu te  

The overriding purpose of G.S. 6%-110.2(c) ( 1 ) ,  which authorizes the 
rtilities Comn~ission to assign rural service t~rr i tory to electric suppliers, 
i.: to promote the puhlir intere-t, not the bu4ne.~s of the electric member- 
ship cooperative or that of the in\e~tor-o\~ned utility. 

8. Electricity § 3; Utilities Commission 5 7- assignment of rural 
service a rea  - consideration of economic development 

The attraction to a sparsely settled rural territory of industry which 
will develop its nah~ra l  resources and provide opportunity of employment 
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UTILIT~S COUM. ti. E L E ~ I c  MEMBERSHIP GORP. 

to its residents is one of the "other things," within the purview of G.S. 
62-110.2(c) (1) ,  to be considered by the Commission in determining the 
assignment of rural territorp to electric suppliers. 

9. Electricity § 2; Utilities Commission 8 7- assignment of r u r a l  
service a r e a  - consideration of factors 

In assigning rural serrice areas to electric suppliers pursuant to G.S. 
62-110.2, the Utilities Commission may consider, in addition to development 
of natural resources and employment opportunities, (1) the past history 
of service to residential, agricultural, and small commercial users in ad- 
jacent territories, ( 2 )  the capital required for supplying electric power to 
large users in the territory and the past experience of a su1)plier in serv- 
ing such users, and (3) the demonstr:ited preference of a substantial class 
of potential users for one supplier over another. 

10. Utilities Commission 8 9- Andings of fact  -review 
Where the evidence before the Utilities Commission is not brought for- 

ward in the record on appeal, all of the Commission's findings of fact are  
deemed supported by competent and sufficient evidence, and the findings 
are binding upon the Supreme Court. 

11. Electricity 8 2-- assignment of ru ra l  service a r e a  - division of 
boundary a t  400 KW - sufficiency of o rder  

Order of the Utilities Colnn~ission determining that a demand level of 
400 KW is to be the "boundary" between the areas to be served by an 
electric membership cooperatire and by power company in a given geo- 
graphic area. the cooperative to be solely responsible for demand below 
400 KW, held not arbitrary and capricious, where (1)  the cooperative 
is assigned users whose demands for electric service are  similar to those 
previously served by it, (2 )  contemplated phosphate mining operations in 
the area, and related industrial activity, will result in power requirements 
exceeding 400 KW, and (3)  the cooperative has never served a demand 
larger than 400 KW but the power company has demonstrated its ability 
to do so. 

MOORE, J., took no part in the consideration or decision of this case. 

APPEAL by Woodstock Electric Membership Corporation and 
North Carolina Electric Membership Corporation from the decision 
of the Court of Appeals, reported in 5 N.C. App. 663. 

Woodstock Electric Membership Corporation, hereinafter called 
Woodstock, and Virginia Electric and Power Company, hereinafter 
called VEPCO, are suppliers of electric power to users thereof in 
Beaufort, Hyde and Washington Counties. Subsequent to the enact- 
ment in 1965 of G.S. 62-110.2, Woodstock applied to the Utilities 
Commission for the assignment to it  of extensive areas in those 
counties lying outside the corporate limits of any municipality and 
more than 300 feet from any then existing line of any supplier. 
Shortly thereafter, VEPCO filed a like application, As to some of 
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the areas the two applications overlapped, so tha t  both applicants 
sought the right to supply electric power in the same area. 

The Utilities Commission consolidated the applications for hear- 
ing. At such hearing voluminous evidence, both oral and docu- 
mentary, was introduced by both applicants. The Commission made 
extensive findings of fact and reached certain conclusions upon which 
i t  entered an order assigning to each applicant alone areas applied 
for by i t  only and certain of the areas for which both had applied. 
These portions of the order are not presently in controversy. 

As to certain other areas, designated B-1 to B-6, inclusive, the 
Cornrnission ordered that  Woodstock alone serve all users therein 
whose demand for power does not exceed 400 kilowatts and tha t  any 
user therein whose denland exceeds that limit be served either by 
Woodstock or by VEPCO, depending upon which supplier the user 
chose to serve it. The effect is tha t  in these areas Woodstock alone 
may serve residential, agricultural, commercial and small industrial 
users - the categories of users served by Woodstock in the past - 
while large industrial users -of which none presently exist and none 
have ever existed in any of these areas-would be served by Wood- 
stock or by VEE'CO as each urjer may prefer. 

The six areas in question are exclusively rural and completely 
undeveloped for industrial purposes a t  the present time. Explorations 
in rccent years have disclosed in the B-6 area extensive phosphate 
deposits, which offer basis for widespread expectation tha t  substan- 
tial mining operations may soon be begun in that area and may be 
follon-ed by the establishment therein of mining facilities and other 
related industrial enterprise., e:ich of which will consume large quan- 
tities of electric power. 

JVoodstock and Xorth Carolina Electric Vembership Corporation, 
an intervenor hefore the Utilitiec Commission, appealed from the 
order of the Corninission to the Court of Appeals. Tha t  court held 
the Utilities Commission had made an assignment of areas B-1 to 
B-6, inclusive, of a type permitted by the statute, C.S. 62-110.2(c)- 
( I ) ,  but had not made finding<, of fact  sufficient to support its estab- 
lishment of the 400 KJV demand as the dividing line between the 
exclusive right of Woodstock to serve and the right of the user to 
choose its supplier. On that  ground, the Court of Appeals reversed 
the order of the Utilities Commission and remanded the matter to 
the Commission "for such further proceedings as may be appro- 
priate." 

JJ700dstock and the intervenor appealed to this Court on the 
ground tha t  the type of assignment made by the Commission in the 
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six areas, which the Court of Appeals held not unlawful per se, would 
violate rights of Woodstock guaranteed by Art. I, §§ 7 and 17, of 
the Constitution of North Carolina, and by the Fourteenth Amend- 
ment to the Constitution of the United States. Simultaneously, the 
appellants filed their petition for writ of certiorari to review the 
decision of the Court of Appeals on the ground tha t  i t  failed to  
hold the order of the Utilities Commission to be in excess of the 
statutory authority of the Comn~ission and arbitrary in tha t  the 
order undertakes to permit both suppliers to serve within the same 
area. T h a t  is, JJToodstock makes no point of the selection by the 
Utilities Commission of a demand level of 400 IW as the division 
line in Areas B-1 to B-6, but contends that,  both as a matter of its 
constitutional right and by virtue of the statute under which the 
Utilities Commission has acted, no order can be valid which per- 
mits both suppliers to operate in these areas, whatever demand 
level be taken as the division point between Woodstock's exclusive 
right to serve and the right of the user to select its supplier. For  
this reason, Woodstock contends that the order of the Court of Ap- 
peals remanding the proceeding for further action by the Utilities 
Commission in fixing this division point is erroneous. 

Both VEPCO and the Utilities Commission contend tha t  the 
Court of Appeals correctly ruled that  no constitutional right of 
Woodstock has been violated by the order of the Comniission, or 
would be violated by a similar order issued after further proceed- 
ings pursuant to the remand directed by the Court of Appeals. 
VEPCO further contends that,  while review by this Court is pre- 
mature until the Commission has acted under the remand, the Court 
of Appeals erred in holding that  the findings of fact made by the 
Commission are not sufficient to support its choice of the demand 
level of 400 KW as the division line. The Utilities Commission raises 
no objection to the remand of the proceeding to i t  but does not con- 
cede tha t  its findings of fact  are insufficient to support its order. 

Woodstock brought forward in the record on appeal, both in the 
Court of Appeals and in this Court, only a portion of the evidence 
introduced before the Utilities Commission, its contention being tha t  
the findings of fact made by the Commission do not support its 
order, not tha t  any finding of fact is unsupported by competent 
evidence. 

The order of the Utilities Commission is not set forth in the 
record filed with this Court, but all portions thereof, deemed per- 
tinent to this appeal by the parties, are quoted in tahe opinion of the 
Court of Appeals. Of these, the portions set forth below are deter- 
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minative of the questions presented upon this review of the decision 
of the Court of Appeals. 

The Utilities Con~mission made the following findings of fact: 

"I. Both YEPCO and Woodstock are electric suppliers as dc- 
fined by Section 62-110.2(a) (3) of the North Carolina General 
Statutes; * " ". 

"2. * * * VEPCO generates the preponderance of the 
electric power i t  sells. 

"3. * * " Woodstock does not generate electric power, 
but purchases the preponderance of its total requirements as a 
wholesale customer of VEPCO. 

"4. Both VEPCO and Woodstock are capable of supplying, 
and do supply, good, adequate, and dependable electric service 
for the requirements of their existing customers and members, 
respectively, in the areas of the three counties mentioned. 

"7. The entire area of the applications, being situate out- 
side the corporate limits of municipalities, and more than 300 
feet from the lines of another supplier as defined by the Act, 
must be described as rural and agricultural. " " * 

"8. The historicaI development of electrical facilities in the 
area as a whole may be described as follows: For  many years, 
VEPCO has served TTTood,3tock as we11 as the municipal systems 
of the Cities of Washington and Belhaven a t  wholesale. * * * 
VEPCO's distribution facilities are concentrated almost exclu- 
sively in the northern third of the total area. For  the purpose 
of moving bulk power, VEPCO has a 34.5 KV line in the south- 
ern portion of the total area * * " VEPCO has one (1) re- 
tail distribution customer on this line a t  approximately 400 KW 
demand. * * " Woodstock's distribution facilities * * " 
may be said to corer the southern t~vo-thirds of the area * " *. 

"11. I n  one large area in Beaufort County " * * (marked 
B-6 on T'EPCO Exhibit No. 2 and hereafter referred to as the 
'B-6' area) there are no lines of any supplier as defined in the 
Act other than Woodstock * * *. 

"Woodstock seeks to have this area assigned to i t ;  VEPCO 
seeks to have the area left unassigned or, in the alternative, as- 
signed to VEPCO. 

"12. I n  the areas " " " marked B-1 and B-3 on VEPCO 
Exhibit No. 2 (and hereafter referred to by reference to the 
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VEPCO Exhibit) there are virtually no facilities of any sup- 
plier as defined in the Act other than Woodstock, except for 
VEPCO's 34.5 KV line through Area B-3 and the VEPCO re- 
tail custon~er in Area B-1, as previously found. * * * 

"14. The area marked R-2 * * * has the aforesaid 34.5 
KV line running east-west through the south-central portion. 
The area marked B-5 * * * has the aforesaid 34.5 KV line 
running along the northern border thereof. There are no other 
lines of a supplier as defined by the Act in either area. * * * 

"15. The areas designated H-1, B-2, B-3, B-4 and B-5 
+ + I( are areas of potential industrial development * * *. 

"16. The area designated B-6 * * * is an area of great 
industrial potential in that  i t  has been established that  the area 
contains one of the richest phosphate deposits in the United 
States, is under active consideration for phosphate mining op- 
erations * * *. These mining operations and processes usually 
require cornplex and technical electric power accommodations, 
very large blocks of available power, alternate sources of power 
supply, and experienced supplier personnel readily available and 
technically trained. Further, such mining operations tend to at- 
tract allied industrials, such as chemicals and fertilizer, having 
large power requirements, and requiring large capital invest- 
ments to install service. 

"17. Industrial and manufacturing concerns tend to locate 
on and dernand the services of TiEPCO as opposed to Wood- 
stock. There are many reasons for this. Some industries are 
philosophically opposed to, and wary of, becoming members in 
cooperatives where they have no more protection than a single 
vote in rate and policy matters, i.e., they prefer the regulation 
of the State Commission to the regulation of the Cooperatives' 
membership and the REA. Others base their preference on the 
electric utility's financial strength and its ability to supply 
operational expertise, specialized equipment, alternate and emer- 
gency supplies of energy and many others. 

"Industries usually have more than one available site for 
location and, all other things being equal, tend to choose that  
site served or to be served by VEPCO and tend not to choose 
the site to be served by Woodstock. While the phosphate de- 
posit in the B-6 area will require the mining industry to locate 
there without regard to which supplier is assigned the area, the 
testimony of mining officials is to the effect that assignment to 
Woodstock would tend to cause their companies not to perform 
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all their mining processes on site and tha t  they probably would 
only mine the basic product and ship i t  elsewhere for operations 
and processes requiring heavy electric loads. The testimony 
further indicates tha t  manufacturers and producers other than 
mining will tend not to locate near the  mines if the area is as- 
signed exclusively to Woodstock. * * * 

"19. The areas where V700dstock's facilities are located are 
predon~inantly residential and farming, or rural, areas. * * " 
lIToodstock serves two (2) industrial customers with demands 
greater than 50 KJV. I ts  largest service demand is to Coastal 
Lumber Company, with a demand exceeding 240 KIV and pos- 
sibly as high as 400 KW demand. 

"20. The portions of the total area in which YEPCO1s fa- 
cilities are located are also predominantly residential and farm- 
ing, or rural, areas. However, VEPCO has a number of very 
large power users in this and other states. It has a permanent 
staff of experts in promoting industrial development and attend- 
ing to con~plex power supply and load requirements. * * * 

"23. VEPCO is financed by capital furnished from the sale 
of securities in the financial markets and from internally gen- 
erated funds. I ts  bonds are rated AX, and i t  has a proven ability 
to raise large sums of capital on conlparatively short notice. 
* * * While Woodstock ha.. never been called upon to pro- 
vide service for which it could not obtain capital, i t  nevertheless 
has not been called upon to raise capital to meet the electric 
needs of extremely large industrial customers. 

"24. Woodstock is organized and exists for the purpose of 
furnishing electricity to persons in rural areas not otherwise 
having central station service. It  is not organized to, and does 
not operate on, the basis of 'pecuniary profit,' a s  does VEPCO. 
For this reason, the procurernent of large volume industrial 
loads is not as fully compatible with the corl2orate and public 
objectives of Woodstock as i t  is with VEPCO." 

After making the foregoing findings of fact, the Utilities Com- 
mission made the follo~ving statements which the Commission does 
not specifically designate "Findings of Fact": 

"From the testimony and from experience in other matters 
involving electric cooperatives and power companies, i t  appears 
to us almost universally true that  cooperative members prefer 
a continuation and expansion of cooperative service and ter- 
ritory. 
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"On the other hand, industry, particularly heavy industry, 
just as strongly prefers the service of t,he power company. 
* * * 

(11 * " Traditionally, the cooperative has not attracted 

industry to its service area while the power company has. The 
attraction of the capital wealth of industry also builds up resi- 
dential loads. We are convinced that  many areas of the State 
will be handicapped in, if not precluded from, obtaining industry, 
unless weight is given to industry's obvious preferences for the 
power company. 

"Further, we hold that  the power company is better equip- 
ped and better able to serve heavy industrial loads. We are of 
the considered opinion that  i t  would be harmful both to the 
cooperative and to the public in an area with industrial po- 
tential to assign that  area to the cooperative for all purposes. 
On the other hand, where in many cases the cooperative has 
historically served the residential, agricultural, and small com- 
mercial loads, we think i t  would be manifestly unjust and dup- 
licative to take this area and their potential residential, agricul- 
tural, and commercial loads from the cooperative.'' 

Upon the basis of these "findings of fact" and statements, the 
Commission assigned areas B-1 to B-6, inclusive, as follows: 

"To Woodstock for purposes of loads up to and including 
400 KW demand; all loads with contract demands greater than 
400 KW being hereby assigned jointly to VEPCO and Wood- 
stock; provided that  this joint assignment is made subject to 
the consumers' reasonable choice of supplier + " "." 

Crisp, Tuiggs Le: Wells for Woodstock Electric Membership Cor- 
poration and North Carolina Electric Membership Corporation. 

Edward B. Hipp and Larry G. Ford, Commission Attorneys, for 
hTorth Carolina Utilities Commission. 

Joyner, Moore & Howison for Virginia Electric and Power Corn- 
WnY. 

LAKE, J. 
[I] G.S. 62-110.2 was enacted in 1965. Prior to its enactment, 
electric membership cooperatives, such as Woodstock, and investor- 
owned public utility companies, such as VEPCO, were free to com- 
pete in the rural portions of this State, in the absence of contractual 
restrictions upon such right, irrespective of the fact that  such corn- 
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petition resulted in substantial duplication of power lines and fa- 
cilities. Utilities Commission v. Lumbec River Elecfric Membership 
Corp., 275 K.C. 250, 166 S.E. 2d 663: Blue Ridge Electric hiember- 
ship Corp. v. Power Co., 258 N.C. 278, 128 S.E. 2d 405; Pi t t  (1% 
Greene Electric Jlembership Corp. v. Light Co., 255 N.C. 258, 120 
S.E. 2d 749; Carolina Power & Light Co. v. Electric Membership 
Corp., 211 N.C. 717, 192 S.E. 105. It is not contended that  there is 
any contract of either supplier involved in this proceeding which 
restricts its right to compete for the business of potential users of 
its service within the six territories in question. Thus, prior to the 
Act of 1965, G.S. 62-110.2, neither Woodstock nor VEPCO had a 
monopoly upon the right to sell electric power to the potential users 
of such power in the six territories here in question, or to any class 
of those users. 

[2, 31 The Act of 1965 did not, without more, alter this situation. 
By  its terms, G.S. 62-110.2(b), there was conferred upon each elec- 
tric supplier in the State, i.e., upon both Woodstock and VEPCO, 
the right, in territories outside of municipalities, to serve all "prem- 
ises" being served by it on 20 -4pril 1965, and the right to serve "prem- 
ises" initially requiring service after tha t  date, located within 300 
feet of a line of such supplier and not In a territory assigned by the 
Utilities Commission to a different supplier, pursuant to G.S. 62- 
110.2(c). However, all parts of all six of the territories here in con- 
troversy lie more than 300 feet from the line of any electric supplier. 
Under the proviiions of the Act, G.S. 62-110.2(b), Clauses (5) and 
( l o ) ,  any "premises" within the territories here in question could, 
prior to such an assignment of wch  territory by the Utilities Com- 
mission, h a w  been served by any supplier chosen by the user, and 
service of such "premises" by any other wpplier was prohibited. 
Utilities Com?n. v. Lunzbee River E l ~ c t r i c  Membership Corp., supra. 

141 Thus, prior to the enactment of G.S. 62-110.2, Woodstock 
never had any cxclusive right to servc any user upon any "premises" 
within any territory here in controv~rsy. After the effective date of 
G.S. 62-110.2, and prior to the assignment by the Utilities Com- 
nlission out of which this appeal arises, Woodstock had no right 
whatever to serve any such user unless chosen by such user. It ob- 
viously follows that  the assignment, of which Woodstock here com- 
plains, took from Woodstock no right previously enjoyed by it. 

Woodstock applied to the Utilities Commission for the assign- 
ment to i t  of the exclusive right to serve every user, i.e., every pros- 
pective user, within all of the six territories here in controversy. 
Thus, the assignment, of which Woodstock complains, does not im- 
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pose upon i t  the duty to serve any user Woodstock did not request 
permission to serve. 

It does not appear upon the record before us tha t  any user of any 
type within any territory here in controversy has demanded service 
from Woodstock. Thus, we do not have before us, and we do not 
determine, whether Woodstock, not having been granted its appli- 
cation in its entirety, may be compelled to serve any user which the 
order of the Commission authorizes Woodstock to serve. Woodstock 
has not suggested in the record, or in its brief or oral argument be- 
fore us, tha t  any service right granted it by the order is not presently 
desired by it, or that  to serve any user which the order permits i t  to 
serve would be unprofitable or burdensome to Woodstock. Thus, 
Woodstock has shown no duty imposed upon i t  by the order amount- 
ing to an unconstitutional deprivation of its property or liberty. 

The order denies to Woodstock no right to serve any user of 
electric power, large or small, within any t,erritory here in contro- 
versy, which user desires service by Woodstock. Woodstock's sole 
comdaint is that. under the terms of the order. i t  will not have t,he 
right to serve certain, presently hypothetical uskrs who, if and when 
they come into existence, will not want its services. The right of a 
potential user of electric power to choose between vendors of such 
power seeking his patronage is not lightly to be denied. Blue Ridge 
Electric Membership Corp. v. Power Co., supra. Prior to the as- 
signment of which i t  complains, no statute of this State, no order 
of any administrative agency of this State and no decision of this 
Court, conferred upon Woodstock the right to compel such user to 
choose between using power sold by Woodstock and having no elec- 
tric service a t  all. This being true, the assignment in question de- 
prived Woodstock of no property and of no liberty. Since, by the 
terms of the order of which Woodstock complains, any user in any 
of the six territories, whose demand for electric Dower exceeds 400 
KW, may choose woodstock as its supplier, t,h; order confers no 
monopoly upon VEPCO. 

[S] Woodstock does not challenge the constitutional validity of 
G.S. 62-110.2. On the contrary, this proceeding was initiated by 
Woodstock's application to the Utilities Commission for an assign- 
ment to i t  of territorial rights pursuant to this statute. One may 
not, in the same proceeding, seek an advantage which is authorized 
by a specific statute only and, a t  the same time, deny the constitu- 
tionality of the statute. Ramsey v .  Veterans Commission, 261 N.C. 
645, 135 S.E. 2d 659; Convent v. Winston-Salem, 243 N.C. 316, 90 
S.E. 2d 879. Woodstock does not here atternpt to do so. 
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141 There is, therefore, no merit in the contention of the  appel- 
lants tha t  the order of the Utilities Commission violates their rights 
under Art. I, $ 7 or $ 17, of the Constitution of North Carolina, or 
under the Fourteenth Amendment to the Constitution of the United 
States. 

[6] We turn to the contention that the order of the Utilities Com- 
mission exceeds its authority under G.S. 62-110.2. Woodstock con- 
tends that  subsection (c) of this statute requires tha t  the six terri- 
tories in question be assigned to one supplier exclusively. I t s  conten- 
tion is not that some demand level other than 400 KW should have 
been used as the dividing line between the exclusive right of Wood- 
stock to serve and the right of the user to select its supplier. Wood- 
stock contends that,  under the statute. no user may be permitted to 
choose between two or more suppliers in the territories in question. 
To  so construe the statute not only deprives VEPCO of a right 
previously enjoyed by it, but also deprives the potential user of the 
right he formerly had to choose between willing suppliers. The 
statute should not be so construed unless this is clearly its intent. 
Blue Ridge Electric Membersh~p Corp. v. Power Co., supra. 

The statute provides: 

" ( c )  (1) I n  order to avoid zinnecesuary duplication of elec- 
tric facilities, the Commission is authorized and directed to as- 
sign, " " " to electric suppliers all areas, by adequately de- 
fined boundaries, tha t  are outside the corporate limits of mu- 
nicipalities and tha t  are more than 300 feet from the lines of 
all electric suppliers as such lines exist on the dates of the as- 
signments; provided, that  the Commission may leave unassigned 
any area in which the commission, in its discretion, determines 
that  the existing lines of two or more electric suppliers are in 
such close proximity tha t  no substantial avoidance of duplica- 
tion of facilities would be accomplished by assignment of such 
area. The Commission shall makc assignment of areas in ac- 
cordance with public conueniencc and necessity, considering, 
among other things, the location of existing lines and facilities 
of electric suppliers and the adequacy and dependability of the 
service of electric suppliers, but not considering rate differen- 
tials among electric suppl~~ers. * " *" (Emphasis added.) 

The Utilities Commission has no authority to assign any service 
right in thew six territories, either to Woodstock or to VEPCO, ex- 
cept insofar as that  authority has been conferred upon i t  by this 
statute. Obviously, i t  may not make an assignment which is con- 
trary to the provisions of the statute. Utilities Commission v .  Lum- 
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bee River Electric Membership Corp., supra; Utilities Com,mission 
v.  Motor Lines, 240 N.C. 166, 81 S.E. 2d 404. In  the Lumbee River 
case, we said of the statute here in question: 

"The foriner absence of statutory provisions restricting com- 
petition between electric membership corporations and public 
utility suppliers of electric power gave rise to  many contracts 
between these two types of suppliers designed to fix their re- 
spective territorial rights, which contracts, in turn, gave rise to 
much litigation. * * * I n  the hope of putting an end to  or 
reducing this turmoil, the 1965 Lclgislature enacted G.S. 62-110.2, 
the language of which was the result of collaboration and agree- 
ment between the two types of suppliers." 

Woodstock contends tha t  since the proviso in subsection (c) (1) 
permits the Commission to leave a territory unassigned under speci- 
fied circun~stances, i t  may not leave a territory unassigned where, 
a s  here, those circumstances do not exist. We need not now determine 
tha t  question, for we agree with the Court of Appeals tha t  the Com- 
mission did not leave the six territories here in question unassigned. 
Each territory, in its entirety, is assigned to Woodstock alone for 
service of all users whose demands do not exceed 400 KW. Each 
territory is assigned in its entirety to both V\Toodstocl~ and VEPCO 
for the service of users whose demands exceed 400 KW, each such 
user to have the choice of Woodstock's service or of VEPCO's ser- 
vice. This raises two questions: (1) Can the same territory be treated 
by the Commission as two service "areas," one including users of a 
specified type and the other including users of other types? (2) If 
SO, can one of these "areas" be assigned to more than one supplier? 

Subsection (c) declares the purpose for which the authority to 
assign "areas" is conferred upon the Commission. Tha t  purpose is 
"to avoid unnecessary duplication of electric facilities." (Emphasis 
added.) To  accomplish this objective, the statute directs the Com- 
mission to make assignments "in accordance with public convenience 
and necessity." I n  determining whether an assignment is in accord 
with "public convenience and necessity," the Comn~ission is directed 
to consider the "adequacy and dependability of the service of elec- 
tric suppliers." It is also directed to consider "other things." 

17-91 The overriding purpose of this statute is to promote the 
public interest, not the business of the electric membership coopera- 
tive or tha t  of the investor-owned utility. The attraction to a spar- 
sely settled rural territory of industry, which will develop its natural 
resources and provide opportunity of employment to its residents, is 
one of the ''other things" to  be considered by the Commission in 
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determining what assignment of the territory will be in accord with 
public convenience and necessity. Kone of the things which the 
statute directs the Commission "to consider" is determinative, per 
se, of the requisite accord between the assignment and public con- 
venience and necessity. The past history of service to residential, 
agricultural, and small comn~ercial users in adjacent territories is 
another factor to be considered in this determination. The capital 
required for supplyin4 electric power to large users in such a terri- 
tory and the past experience, or lack of experience, of a supplier in  
serving such users is also a factor which may properly be considered. 
The demonstrated preference of a substantial class of potential users 
of electric power for the service of one supplier rather than that  of 
another supplier is also a matt1.r properly to be considered, both for 
the reason that  such users are part  of the "public" whose convenience 
and necessity is to  be promoted and for the further reason that,  if 
such potential users are not satisfied with the available service in 
the territory, they may elect to establish their own plants elsewhere 
and thus deprive the entire "public" of the desired industrial develop- 
ment of the territory. 

[6] Obviously, subsection (c) of G.S. 62-110.2 contemplates the 
assignment of a territory to a single supplier for all classes of users 
of electric power, nothing else appearing. However, in our opinion, 
the statutory direction that  the Commission assign service areas 
"by adequately defined boundaries" does not compel the conclusion 
tha t  the intent of the Legislature was to require the Commission to  
choose between (1) jeopardiz~ng the industrial development of a 
geographic area by assigning it exclusively to an electric member- 
ship cooperative, or (2) boxing the cooperative into the narrow strips 
bordering its existing lines by assigning the territory outside those 
starips to an investor-owned utility for all types of electric service. 
I n  such a situation, we think the statute leaves the Utilities Com- 
mission free to promote the public convcnience and necessity by 
treating the geographic area as two separate service areas, the 
"adequately defined boundary" between which is the  level of the  
user's demand for elcctric service. Thus, we hold tha t  it is within the 
statutory authority of the Commission, when the public convenience 
and necessity SO requires, to ,issign a territory to one supplier for 
service below a specified level of demand and to another supplier 
for service above that  level of demand. 

We also construe subsection (c) of G.S. 62-110.2 to authorize the 
Commission, having determined, upon sufficient and competent evi- 
dence, that  the public convenience and necessity would best be pro- 
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moted by dividing the geographic area into two service areas on the 
basis of the users' demand levels, to permit, on the basis of public 
convenience and necessity, an electric membership cooperative, to 
which the area of the smaller demands has been assigned, to serve a 
user whose demand is above the division line, if that  user desires to  
become a member of the cooperative and thus to use its service. 
We do not have before us any question as to the authority of the 
Commission to require an unwilling cooperative to build the facilities 
necessary to serve such a user and we express no opinion thereon. 
[lo] The evidence before the Utilities Commission not having 
been brought forward into the record on appeal, all of the findings 
of fact made by the Commission are deemed supported by competent 
and sufficient evidence. I n  Re Housing Authority, 233 X.C. 649, 65 
S.E. 2d 761. These findings are, therefore, binding upon this Court. 
Utilities Commission v. Champion Papers, Inc., 259 N.C. 449, 130 
S.E. 2d 890. The conclusion of the Commission that  the public con- 
venience and necessity requires the division of each of these six 
geographic areas into two service areas based upon the level of the 
users' demands cannot be deemed arbitrary and capricious in view 
of these findings of fact. 

[I11 There remains for consideration the question of whether the 
facts found by the Commission are sufficient to support the deter- 
mination that  the "boundary" between the fwo service areas within 
each of the six geographic areas be the dernand level of 400 KW. We 
conclude that  the findings are sufficient to support that  determina- 
tion by the Commission. 

The drawing of this division line at the demand level of 400 KW 
throws into the service area assigned to Woodstock all users whose 
demands for service are similar to  those heretofore served by Wood- 
stock. The findings by the Commission establish the adequacy and 
dependability of T;1700dstock's service a t  those demand levels. Con- 
sidering the context, i t  is implicit in the findings that  the anticipated 
mining operations and related industrial activities will require "large 
blocks of available power," will have "large power requirements" 
and "heavy electric loads," and that  the demand of many of these 
establishments will exceed 400 KW. Thus, the findings by the Com- 
mission are sufficient to support, though not to require, its conclu- 
sion that  contemplated mining operations and related industrial op- 
erations in the geographic area, upon which the contemplated indus- 
trial development of the territory depends, will necessitate the use 
of equipment and installation resulting in a demand above that  
level. The Commission found Woodstock has never served a demand 
larger than 400 KW but VEPCO had demonstrated its ability to do 
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so. Under these circumstances, the Conimission's expert choice of 
t,he level of 400 KW as the "boundary" between the two service areas 
cannot be deemed arbitrary or capricious. Consequently, i t  was error 
for the Court of Appeals to reverse the order of the Commission. 

The judgment of the Court of Appeals is, therefore, reversed and 
the matter is remanded to that  court for the entry of a judgment 
affirming the order of the Utilities Commission. 

Reversed and remanded to the Court of Appeals. 

MOORE, J., took no part in the considerat'ion or decision of this 
case. 

STATE O F  NORTH CAROLINA v. (!HARLES LEON KIRBY 
No. 48 

(Filed 6 January 1970) 

1. CFiminal Law 5 16+ exceptions - assignments of error - the brief 
Exceptions and assig~lments of error not discussed in the brief are 

deemed abandoned. Rule of Practice in the Supreme Court Xo. 28. 

2. Criminal Law § 161- assiginments of error - form and sufficiency 
Although the circumstances of each case must largely dictate the form 

of an assignmeut of error, the assigrin~ent should clearly present and spe- 
cifically point out the alleged error rt>lied upon without the necessity of 
going beyond the assignment itself to ascertain the question to be de- 
bated. 

8. Criminal Law § 146; Appeall and Error 5 24- rules of the Su- 
preme Court - nature and purpose 

The Rules of the Supreme Court hare  been dictated by experience and 
stem from a desire to expedite the public business; they are designed to 
enable the Court to grasp more quickly the questions invoked and to help 
it follow the assignments of counsel more intelligently. 

4. Criminal Law § 146; Appeal and Error 24- Supreme Court - 
mandatory rules 

The Rules of the Supreme Court arc mandatory and will be enforced. 

5. Criminal Law § 101- assignment of error - form and sufficiency 
h mere reference in the assignment of error to the record page where 

the asserted error may be discovered fails completely to comply with 
Rules 19(3) and 21, Rules of Practice in the Supreme Court. 

6. Criminal Law S 161- broaldside assignment of error 
An assignment of error based on numerous exceptions and presenting 
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several questions of law-none of which are set out in the assignment 
itself - is broadside and ineffective. 

7. Criminal Law § 163- assignment of error to the charge 
Assignments of error to the charge sliould quote the portion of the 

charge to which appellant objects, and assignments based on failure to 
charge should set out appellant's contention as to what the court should 
hare charged. 

8. Criminal Law g 161- assignment of error to jury selection 
Assignment of error to the examinxtion and selection of jurors, which 

referred to 152 pages of voir dire esalnination without specifying a single 
instance in which a juror was improperly excused, is ineffective. 

9. Criminal Law § 162.- assignment of error - restrictions on cross- 
examination 

Assignment of error relating to restrictions placed on defendant's cross- 
examination of the State's witnesses is ineffectual where it does not con- 
tain any question put to any witness on cross-examination. 

10. Criminal Law Ej 169- exclusion of evidence - prejudicial error 
-failure to show witness' answer 

Where the record fails to show what the witness would have testified 
had he been permitted to answer questions objected to, the exclusion of 
such testimony is not shown to be prejudicial; this rule also applies to 
questions asked on cross-examination. 

11. Criminal Law § 127- motion in arrest of judgment - nature and 
purpose 

A motion in arrest of judgment is one made after verdict and to pre- 
vent entry of judgment and is based upon the insuficiency of the indict- 
ment or some other fatal defect appearing on the face of the record. 

12. Criminal Law 8 127- arrest of judgment - fatal error on face of 
record 

A judgment in a criminal prosecution may be arrested when, and only 
when, some fatal error or defect appears on the face of the record proper. 

13. Criminal Law 3 127- motion in arrest of judgment -allowable 
in Supreme Court 

A motion in arrest of judgment for a defect appearing on the face of 
the record proper may be made a t  any time, even in the Supreme Court 
on appeal; and, in the absence of such motion, the Court em mero motu 
will examine the record proper for sucLh defect. 

14. Criminal Law § 161; Appeal and Error $j 26-- exception to the 
judgment - scope of review 

An exception to the judgment presents the face of the record for review, 
but review is ordinarily limited to the question of whether error of law 
appears on the face of the record and whether the judgment is regular 
in form. 

MOORE, J., took no part in the consideration or decision of this case. 
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APPEAL by defendant from Burgzoyn, E.J., a t  the 2 December 
1968 Session of ONSLOW Superior Court. 

Defendant was tried upon a bill of indictment charging tha t  on 
20 April 1968 Charles Leon Kirby and Raynaldo P. Trevino, with 
force and arms, unlawfully, willfully, feloniously, with premedita- 
tion and deliberation, and with malice aforethought, did kill and 
murder Raymond LaCourse while engaged in the perpetration of 
the crime of robbery. Although there was a joint indictment, the 
solicitor elected to t ry  the defendants separately. 

Defendant was convicted of murder in the first degree with rec- 
ommendation tha t  his punishment be life imprisonment. Judgment 
was pronounced accordingly and defendant appealed. 

T H E  STATE'S EVIDENCE 
Kirby and Trevino u7ere members of the Marine Corps and sta- 

tioned a t  Camp Lejeune near Jacksonville, North Carolina. Ray- 
mond LaCourse operated a place of business in Jacksonville known 
as Ray's Variety Store. He  customarily closed his store a t  11-11:30 
p.m., put his daily receipts in a "brown leather pouch bag," called 
his wife when he was ready to leave, then left the store, entered his 
car parked a t  the rear, and drove home. 

Raynaldo P. Trevino testified :is a witness for the State. His 
testimony tends to show tha t  defendant Kirby owned a two-door 
R T  Dodge with a black vinyl top and a yellow bottom. On 20 April 

4 car. 1968 he and defendant rode around together in defendant', 
They passed Ray's Variety Store a time or two, then parked the 
car a little before 10 p.m. on a dirt road on the edge of a lawn one 
and a half blocks from the store. They walked by the store two or 
three times waiting for all the customers to leave. When the cus- 
tomers had gone they went to the r m r  of the store where a white 
Oldsmobile belonging to Mr. LaCourse was parked. Kirby instructed 
Trevino to check the car doors to see if they were unlocked. Trevino 
did so and found the door on the passenger side locked but the door 
on the driver's side unlockeci. Kirby directed Trevino to enter the 
car from the driver's side and unlock the door on the other side. 
Trevino did so and then took a position in front of the car. Kirby 
took a position on the passenger's sidf1 of the car, leaning down while 
Trevino was stooping down in front. Mr. LaCourse came out of the 
store, opened the car door on the driver's side and seated himself 
under the wheel. Kirby then opened the door on the passenger's side, 
shot Mr. LaCourse and told Trevino to grab the money bag. Mr. 
Lacourse screamed about the time he was shot. Kirby and Trevino 
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ran from the scene, entered Kirby's car with Kirby under the wheel 
and drove to the Second Tank Battalion barracks on the Marine 
Base where they lived. Kirby had wrapped the money and the pistol 
in a coat and put i t  under the car seat. At Kirby's direction, Trevino 
took it  and placed i t  in Kirby's wall locker. About five minutes later 
the two of them took the money bag to a rest room where they di- 
vided the money. Trevino received about $300 in tens, twenties and 
ones which Kirby handed to him. 

Trevino had requested a fifteen-day leave a week before the 
robbery, and the morning following the robbery, which was Sunday, 
Kirby woke Trevino and drove him to the airport in Greensboro. 
There Trevino took a plane to Chicago and from Chicago to Los 
Angeles where his mother lived. He stayed in Los Angeles fifteen 
days, returned to Korth Carolina by plane and reached Camp Le- 
jeune on 6 May 1968. 

Jean LaPlace, a Warrant Officer in the Marine Corps, was liv- 
ing in a trailer directly behind Ray's Variety Store on 20 April 
1968. About 10:40 p.m. he heard a shot followed by a loud scream. 
He  ran out on the porch, saw no one, but heard a moaning sound 
which led him to Mr. LaCoursels car. The door to the driver's side 
of the car was open, the motor was running, and the lights were on. 
Mr. LaCourse was lying alongside the car, his head about six feet 
from the rear door of the store. His eyes were open and he appeared 
to be in a deep shock. No heartbeat could be detected. Officers were 
called and in due course an ambulance removed the body from the 
scene. 

On the night of 20 April 1968 a t  approximately 10:30 p.m., 
Ronald Parker saw a "yellow R T  with a black vinyl top and a 
bumblebee stripe" parked on Lake Drive a t  the edge of Roger 
Daltry's yard about two blocks from Ray's Variety Store. He later 
saw defendant's car a t  the courthouse and identified it  as the same 
car. 

Donald White rode along Lake Drive on the night of 20 April 
1968 and saw a yellow Dodge R T  parked in the corner of Roger 
Daltry's yard. The car had "a yellow bottom and a black vinyl top 
and a bumblebee stripe, a 1968 model." The following Monday he 
saw defendant's car a t  the courthouse and "it looked like the same 
car." 

Marland Sanders, Service Manager a t  Padgett Motor Company 
in Jacksonville, had been servicing defendant's car- a yellow RT 
Dodge with a black vinyl top and a bumblebee stripe, 1968 model. 
That  car was at Padgett RIotor Company from Wednesday to Fri- 
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day (April 17-19, 1968) being serviced. I t  had three standard tread 
tires and, on the left rear wheel, one racing slick tire. A blown out 
tire and a second racing slick tire were in the trunk. The car was 
picked up on Friday night about 7 p.m. 

Bobby Smith, a member of the Marine Corps, borrowed defend- 
ant's car about 6 p.m. on 20 April 1968 and returned i t  about 9 p.m. 
on that  date. It was a yellow and black 1968 R T  Dodge and had a 
racing slick tire on the left rear wheel. 

While searching for clues about 2:30 a.m. following Mr. La- 
Course's death, officers found a set of tire tracks on the edge of 
Roger Daltry's yard and on the left side of Lake Drive. These 
tracks showed one track to have been made by a slick tire. The 
tracks were photographed and the photographs were offered in evi- 
dence to illustrate the testimony of the witnesses. 

Five fingerprints and palm prints lifted from the hood and win- 
dow of Mr. Lacourse's Oldsmobile on the night he was murdered 
were, in the opinion of experts who testified a t  the trial, identical 
with the fingerprints and palm prints of defendant Kirby; and three 
such fingerprints and palm prints lifted from the Oldsmobile were 
identical with Trevino's. 

DEFENDAKT'S EVIDENCE 
Charles Leon Kirby, a witness in his own behalf, testified tha t  

he had been in the AIarine Corps for three and one-half years. On 
20 April 1968 he was Corporal of the Guard, Second Tank Battalion 
and was on duty from 4 to 8 p.m. He  loaned his car to Bobby Smith 
on that  date and i t  was returned to hjrn a t  approximately 9:15 p.m. 
in front of the Guard Shack \$here ten to fifteen other Marines were 
present. H e  had previously loaned his car to Raynaldo Trevino, and 
when it was returned by Bobby Smith a t  9:15 p.m. on 20 April 
1968, he again loaned i t  to Trevino a t  approximately 9:30 p.m. He  
turned the key over to Trevino in front of the Guard Shack and does 
not know where Trwino went. Trevino said he was going to the Ser- 
vice Battalion on the other s i~le  of the Base to see a friend because 
he needed some money. He next saw Trevino the following morning 
a t  approximately 7:30 a.m. when the Sergeant of the Guard directed 
his attention to the fact that Trevino had just come through the 
battalion area stripping the gears of the car. He  went to where 
Trevino had parked the car, got the keys, and criticized Trevino for 
stripping the gi.ars. 

Between 8 p.m. on the night of April 20 and 8 a.m. on the morn- 
ing of April 21, he (Kirby) did not leave Camp Lejeune. During 
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those hours he saw various people in the Guard Shack, went to the 
NCO Club and listened to the band, and listened to music in the 
Guard Shack where a record player was kept. He  went to sleep in 
the Guard Shack a t  approximately 11 p.m. on the night of April 
20, awoke a t  4 a.m. on the morning of April 21 to go on guard duty, 
and signed in as Corporal of the Guard a t  that  time. He was then 
on guard duty until 8 a.m. when he signed out as Corporal of the 
Guard. 

Defendant Kirby further testified that  there is another 1968 
Dodge automobile in Jacksonville just like the one he owns. His 
car has been serviced by Padgett Motors several times. He  had 
three regular tires and one racing slick tire on his car but noticed one 
of the regular tires leaking air and replaced it  with a second racing 
slick tire on 19 April 1968. His car therefore had two racing slick 
tires on 20 April 1968 when he loaned it  to Trevino. 

He  never had any discussion with Trevino about robbing any 
place. He did not know where Ray's Variety Store was located on 
20 April 1968. He has never been on Lake Drive. He  has never 
shared money received from a robbery with Raynaldo Trevino or 
anyone else. He  voluntarily told the officers when questioned that 
he had loaned his car on the date in question and furnished names 
of the borrowers. The first time he knew that  Trevino had accused 
him of participating in a robbery and murder was when Trevino 
testified a t  the preliminary hearing. The first time he knew he was 
a suspect was about 26 April 1968 when the officers told him so and 
stated they were going to call his battalion commander and request 
permission to lock him and Bobby Smith up for safekeeping until 
they could get Trevino back from California. H e  thereupon went to  
a phone booth and called his mother in Philadelphia and informed 
her that  his car was involved in a serious investigation, that  "they" 
were not being very fair about it, and that  they were threatening 
to lock him up and he would not be able to get a fair trial. The 
following day he went home to explain the situation and saw Law- 
yer Coffman while there. At 6 a.m. on Sunday morning, 28 April 
1968, he was arrested a t  his mother's home in Philadelphia. As a 
result of the advice given him by his uncle and by Lawyer Coffman, 
he was preparing to return to Camp Lejeune a t  the time he was ar- 
rested. Except for traffic tickets, he has never been convicted of any 
crime. 

Melvin D.  Brown testified that  on 20 April 1968 he knew Charles 
Leon Kirby and was familiar with Kirby's 1968 RT Dodge auto- 
mobile. He  was present when the 'car was returned by Bobby Smith. 
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On tlie night of 20 April 1968 defendant relieved Melvin D. 
Brown twice as Corporal of the Guard - a t  4 p.m. on the evening 
of the 20th and a t  4 a.m. on the morning of the 21st. H e  and de- 
fendant were together a t  the Guard Shack and defendant was wait- 
ing for his car to be returned. After his car was returned sometime 
after 9 p.m. on April 20, they played records in the Guard Shack 
for awhile, went over to the NCO Club where a band was playing 
and couples mere dancing, and later returned to the Guard Shack. 
There tlie witness Brown prepared for bed and engaged in conversa- 
tion with defendant until he eventually went to sleep. H e  does not 
know how long lie slept but states definitely tha t  he was with de- 
fendant Kirby between 9 p.m. on April 20 and the time he finally 
went to sleep. 

Lt. William H. Smatliers, with the Second Tank Battalion a t  
Carllp Lejeune, testified that defendant was in his platoon and that  
dcfendant's general reputation and character in the Camp Lejeune 
co~n~iiunity are w r y  good. 

Percy Kirby, defendant's uncle, testified that  while he was in 
New:trli, Kew Jersey, in April 3968 defendant talked to him by tele- 
plione. "He callrd and told me that there had been a robbery in 
Jac1;sonville and the people were trying to railroad liinl and so he 
ran and came home. Got afraid and came home. . . . I found out 
he w:ts arrckted in the process of coniing back to Camp Lejeune." 

Defendant's motion for judgment of nonsuit a t  the close of a11 
the evidence mas denied, and the case was submitted to the jury. 
From judgnient of life impr~sonment pronol-mced upon the verdict, 
dcfent1:tnt appealed. 

Arthur  L. Lane ,  A t torney  !or the defendant  appellant. 

Robert  Jlorgnn,  A t torney  General;  Ra lph  M o o d y ,  D e p u t y  A t -  
tomc,y General; Andrelo A .  T'anore, Jr., Staff A t torney ,  for the  State .  

H L ~ ~ \ I S S ,  J .  

[I] The record in this case, including the appendix, consists of 
352 pages and contains 149 exceptions. These exccptions have been 
a ~ w n b l c t l  into fifteen groups labelcd "Assignments of Error." In  
the hrlcf filcd hcre, defendant's attorney has discussed only eight 
group'. A11 other exccptions and assignments are deemed abandoned. 
State v. (:ordon, 241 N.C. 356, 85 S.E. 2d 322; Rule 28, Rules of 
Practice in the Supreme Court, 254 N.C. 783. We quote the first as- 
>ignnicnt n- illustrative of the eight groups discussed in the brief: 
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"GROUP I -EXCEPTIONS NOS. 6 ( R  p 251, 7 ( R  pp 
25-26), 8 ( R  p 29),  9 ( R  p 30),  10 ( R  pp  31-32), 11 ( R  p 391, 
12, 13 ( R  p 40), 14 (R pp 40-41), 15 ( R  p 411, 16 ( R  p 451, 
17 ( R  pp 45-46), 18 ( R  p 46), 19 (R pp 46-47)) 20 ( R  p 47), 
21, 22 ( R  p 48), 23 ( R  pp 5O-51), 24 ( R  p 521, 25 ( R  p 531, 
26 ( R  pp 55-56), 27 ( R  pp 56-57), 28 !R p 591, 29 ( R  pP 61- 
62), 30 ( R  p 62),  31 ( R  pp 64-65), 32 ( R  p 66),  33 ( R  p 67)) 
34 (R pp 68-69), 35, 36 ( R  p 711, 37, 38 and 39 ( R  p 72). 

"The court below allowed prejudicial, irrelevant and imma- 
terial evidence to be adduced in the presence of the jury to  the 
prejudice of the defendant, and these for the Appellant are E S -  
CEPTIOKS NOS. 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 
35, 36, 37, 38, and 39." 

The second and third assignments are identical with the first ex- 
cept that different numbered exceptions are listed therein. 

121 While the circumstances of each case must largely dictate the 
form of an assignment of error, the assignment should clearly present 
and specifically point out the alleged error relied upon without the 
necessity of going beyond the assignment itself to ascertain the ques- 
tion to be debated. Gilbert v. Moore, 268 N.C. 679, 151 S.E. 2d 577; 
Long v. Honeycutt, 268 E.C. 33, 149 S.E. 2d 579. "The assignment 
must be so specific that  the Court is given some real aid and a 
voyage of discovery through an often voluminous record not ren- 
dered necessary." Thompson v. R. R., 147 N.C. 412, 61 S.E. 286. 

As aptly stated in McDozoell v. Rent ,  153 N.C. 555, 69 S.E. 626, 
"[wlhat  the Court desires, and indec>d the least that any appellate 
court requires, is that the exceptions which are bona fide . . . shall 
be stated clearly and intelligibly by the assignment of errors and 
not by referring to the record, and therewith shall be set out so much 
of the evidence or of the charge or other matter or circuinstance (as 
the case may be) as shall be necessary to present clearly the matter 
to be debated." 

[3, 41 The Rules of the Supreme Court have been dictated by 
experience and stem from a desire to expedite the public business. 
They are designed to enable the court to  grasp more quickly the 
questions involved and to help it  follow the assignments of counsel 
more intelligently. These rules are mandatory and will be enforced. 
Walter Corp. v. Gilliam, 260 N.C. 211, 132 S.E. 2d 313; Pamlico 
County v. Davis, 249 N.C. 648, 107 S.E. 2d 306; Hunt v. Davis, 
248 N.C. 69, 102 S.E. 2d 405; Pruitt v. Wood, 199 N.C. 788, 156 
S.E. 126. 



N.C.] FALL T E R M  1969 131 

151 Since the Rules require that  assignments of error specifically 
show within themselves the questions sought to be presented, i t  fol- 
lows, therefore, that  a mere reference in the assignment of error to 
the record page where the asserted error may be discovered - de- 
fendant's procedure here - faiIs con~pletely to comply with Rules 
19(3) and 21, Rules of Practice in the Supreme Court, 254 N.C. 
783. In  Re Will of Adanzs, 268 X.C. 565, 151 S.E. 2d 59; Steelman 
v. Benfield, 228 N.C. 651, 46 S.E. 2d 829. 

Twenty-two alleged errors in thc charge are presented under 
"Group V" in the following language: 

"GROUP V -- EXCEPTIONS NOS. 132 ( R  p 174), 135 
(R pp 175-176), 136 ( R  p 176), 137 ( R  p 1771, 138, 139 ( R  p 
178), 140 (R p l79) ,  141 ( R  pp 179-180), 142, 143 ( R  p. 18O), 
144 ( R  p 181), 144~4, 144B ( R  p 182), 144C, 144D ( R  p 1831, 
144E (R pp 183-184\, 144F ( R  p 184),  144G ( R  p 185), 144H 
(R pp 185-186), 1441 ( R  p 186),  1445 ( R  p 1871, and 144K 
( R  p 188). 

"The court erroneously charged the jury as to the facts, law 
and evidence produced in the case to the prejudice of the de- 
fendant, and this for the appellant is EXCEPTIONS NOS. 
132, 135, 136, 137, 138, 139, 140, 141, 142. 143, 144, 144A, 
144B, 144C, 144D, 144E, 144F, 144G, 144H, 1441, 144-7, and 
144K." 

[6] This assignment - like a hoopskirt - covers everything and 
touches nothing. It is based on numerous exceptions and attempts to  
present s e n d  separate questions of law-none of which are set 
out in the assignn~ent itself -- thus leaving i t  broadside and in- 
effective. "An assignment ~vhich attempts to raise several different 
questions is broadside." Hines v. E'rink and Frink v. Hines, 257 
N.C. 723, 127 S.E. 2d 509. 

171 A.signments of error to the charge should quote the portion of 
the charge to which appellant objects, and assignments based on 
failure to charge. should set out appellant's contention as to what 
the court should h a w  charged Stntv 11. Wilson, 263 N.C. 533, 139 
S.E. 2d 736. "When an exception re1:tt~s to the charge, tha t  portion 
to which the exception is taken must be set out in the particular as- 
eignnlcnt of error. A mere reference to the exception number and 
the page number of the record where the exception appears . . . 
will not present the alleged error for review. Prnt t  v. Bishop, 257 
X.C. 486, 499, 126 S.E. 2d 597 607; llarclen v. Bone, 254 N.C. 599, 
601, 119 S.E. 2d 634, 636; Lozcie & Co. v. Atkins, 245 N.C. 98, 95 
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S.E. 2d 271." Samuel v. Evans and Cooper v .  Evans, 264 N.C. 393, 
141 S.E. 2d 627. 

181 Defendant's next assignment discussed in the brief is labeled 
"Group XIII." Under i t  is the following language: "The court below 
erred in excusing for cause all jurors with conscientious scruples 
against the imposition of the death penalty and this for the appel- 
lant is Exception No. 4. This error is presented and preserved in 
Exception No. 4 ( R  p 24)." We turn to page 24 of the record and i t  
directs us to "See AppendixJ' for "questions propounded and jurors 
excused for cause as set forth in the Record." Following this lead we 
successfully locate the "Appendix to Record." It begins on page 198 
and continues for 152 pages! Somewhere in those 152 pages, defend- 
an t  says, prospective jurors were excused for cause on the ground 
tha t  they had conscientious scruples against the imposition of the 
death penalty. We are not furnished with the name of a single 
juror who was thus excused, nor the page where such action is re- 
corded, nor the voir dire examination which produced such result. 
With respect to each juror allegedly erroneously excused, this exam- 
ination should have been lifted from the record and quoted in the 
assignment itself. 

This Appendix contains the voir dire examination of every juror 
questioned by the solicitor for the State and by counsel for defend- 
a n t  - including all those excused both peremptorily and for cause 
by defendant himself! Nevertheless, we have tediously examined 
this entire 152-page Appendix, and if a single juror was excused for 
cause in violation of the principles enunciated in Witherspoon v. 
Illinois, 391 U.S. 510, 20 L. ed. 2d 776, 88 S. Ct. 1770, we have been 
unable to  find it. This assignment is overruled. 

Eight exceptions, collected in Group XV, relate to  rulings of the 
trial court which defendant contends "unreasonably restricted the 
defendant's right to cross examine the State's witnesses to the prej- 
udice of the defendant. This error is presented and preserved under 
the defendant's Exceptions Nos. 49, 50 ( R  p 83)) 51 (R p 88) ,  52 
( R  p 89) ,  53 ( R  p 91))  54 (R p 92),  55 (R pp 92, 93)) 56 ( R  p 
93) ." 
[9, 101 This ineffectual, broadside assignment does not comply 
with Rules 19(3) and 21, Rules of Practice in the Supreme Court, 
in tha t  i t  does not contain any question put to any witness on cross 
examination. We must go beyond the assignment and discover i t  
for ourselves. Furthermore, the record does not show what the wit- 
ness would have answered had he been permitted to do so. There- 
fore, i t  is impossible for us to know whether the rulings were prej- 
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udicial or not. State v. Poolos, 241 K.C. 382, 85 S.E. 2d 342. Where 
the record fails to show what the witness would have testified had 
he been permitted to answer questions objected to, the exclusion of 
such testimony is not shown to be prejudicial. This rule applies as  
well to questions asked on cross examination. State v. Maynard, 247 
N.C. 462, 101 S.E. 2d 340; State v. Poolos, supra; State v. Jones, 
249 X.C. 134, 105 S.E. 2d 513; State v. Peeden, 253 N.C. 562, 117 
S.E. 2d 398. 

Finally, defendant moved in arrest of judgment and assigns as 
error the denial of his motion and the entry of judgment. K O  au- 
thorities are cited in the brief to support the motion. 

[11-131 "A motion in arrest of judgment is one made after verdict 
and to prevent cntry of judgment, and is based upon the insufficiency 
of the indictment or some other fatal defect appearing on the face 
of the record." State v. AlcCollu~n, 216 N.C. 737, 6 S.E. 2d 503. In  
a criminal prosecution, however, judgment n a y  be arrested when 
-and only when - qome fatal error or defect appears on the face 
of the record proper. State v. Higgins, 266 N.C. 589, 146 S.E. 2d 681; 
State v. Easo~z, 242 N C. 59, 86 S.E. 2d 774; State v. Chestnutt, 241 
N.C. 401, 85 S.E. 2d 297. When based on such defect, the motion 
may be made a t  any time, even in the Supreme Court on appeal; 
and, in the absence of such motion, the Court ex mere motu will 
examine the record proper for rmch dcfect. State v. F o d e r ,  266 N.C. 
528, 146 S.E. 2d 418; State v. 1?rozon, 264 N.C. 191, 141 S.E. 2d 311; 
State v.  Banks. 263 K.C. 784, 140 S.E. 2d 318; State v. Stlickland, 
243 K.C. 100, 89 S.E. 2d 781. The face of the record reveals no 
fatal defcct; consequently, denial of the nlotion in arrest of judg- 
ment mas proper. 

[I41 Defendant's exception to the judgment presents the face of 
the record for review. I n  Re Wallace, 267 N.C. 204, 147 S.E. 2d 922; 
Vance v. Hanzpton, 256 K.C. 557, 124 S.E. 2d 527. But  review is ordi- 
narily limited to the question of whether error of law appears on 
the face of the record and whc'ther the judgment is regular in form. 
State v. illallory, 266 N.C. 31, 145 S.13. 2d 335, 18 A.L.R. 3d 1340, 
cert. den., 384 U.S. 928, 16 L. ed. 2d 531, 86 S. Ct .  1443. When no 
error appears on the face of the record proper, the judgment will be 
affirmed. Seibold v. Kinston, 268 N.C. 615, 151 S.E. 2d 654. We have 
searched the record for prejudicial error without success. 

Defendant's failure to perfloct his appeal in conformity with the 
rules has necessitated a judicial Easter egg hunt. No error of law 
appears on the face of the record proper, and our reluctant voyage 
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through the remainder of the record has uncovered no error which 
would require a new trial. The evidence of defendant's guilt is 
plenary and convincing. In the trial below we find 

No error. 

MOORE, J., took no part in the consideration or decision of this 
case. 

ANNA BELLE WIGGINS v. JAIIES PIVER 

No. 51 

(Filed 6 January 1970) 

1. Physicians and  Surgeons !j 11- degree and  application of  kill 
A physician or surgeon must possess the degree of professional learn- 

ing, skill and ability which others similarly situated ordinariLv possess, 
and even though he possessees such qualifications, he must exercise rea- 
sonable care and diligence in the application of his knowledge and skill 
to the patient's case. 

2. Physicians a n d  Surgeons §!j 15, 17; Evidence 8 50- malpractice - 
expert medical testimony - "same locality" ru le  - "similar locality" 
ru le  

In this action for damages allegedly resulting from defendant surgeon's 
negligent surgical treatment of plaintiff in a Jaclrsonville, N. C., hospital, 
testimony by plaintiff's expert medical witness relating to good surgical 
practice for a simple operative procedure, closing shallow incisions after 
removing a small amount of tissue, was not rendered incompetent because 
the witness was not familiar with the actual practice in Jacksonville, 
if the witness was familiar with practice in similar communities around 
Winston-Salem, the "same locality" rule no longer being the standard by 
which to judge a doctor's procedures. 

ON petition for certiorari, this Court ordered the appeal docketed 
in the Supreme Court without prior review by the Court of Appeals. 

The plaintiff appealed from judgment of compulsory nonsuit en- 
tered by Cahoon, J, a t  the March 31, 1969 Civil Session, Onslow 
Superior Court. 

The plaintiff, Mrs. Anna Belle Wiggins, instituted this civil ac- 
tion against Dr. James Fiver. The summons was issued and the 
complaint was filed on March 30, 1966. In the complaint, the plain- 
tiff alleged that  on January 25, 1965, on the advice of her family 
physician, Dr. Heath, she entered Onslow Memorial Hospital, Jack- 



N.C.] FALL TERM 1969 135 

sonville, North Carolina, where she engaged the defendant, Dr .  James 
Piver, as her surgeon to perform biopsies on her legs and right arm. 
The defendant performed the surgical procedures which "consisted 
of a linear incision . . . on the surface of each leg and . . . on 
the right arm. The surgeon removed certain subcutaneous tissues and 
one possible muscle" for the purpose of having a pathologist deter- 
mine whether malignancy existed. 

The plaintiff, on information and belief, alleged the defendant 
failed and neglected to use due diligence and skill in the post- 
surgical treatment and mas also negligent in that :  

" (a )  I-Ie negligently failed to follow proper procedures to keep 
the iricisions made by him asceptic and caused or permitted 
the incision made in the plaintiff's right leg to become infected. 

(b) H e  negligently failcd to use proper procedures in closing 
the incisions made by him for that  he failcd to bring the edges 
of the incision into close apposition and failed to properly align 
the edges of said incisions through the use of proper tech- 
niques of wturing. 

(c) He  negligently failed and neglected to properly stitch or 
suture said incisions when he knew or in the exercise of due 
care should have known that  the failure to properly stitch or 
suture said incisions ~ o u l d  cause <aid incisions to lieal in such 
a manner as to leave excescire, unnecessary and unsightly 
scarring." 

The plaintiff' further alleged that as a result of the defendant's 
negligent operation and treatment, the plaintiff has and will con- 
tinue to have unqightly scars on her legs and arm which will ron- 
tinue to cause embarrassnlent for the rest of her life. She further 
alleged that  the incisions became infected and she suffered pain and 
discomfiture during the healing process. The plaintiff teqtified: 

"At that time (the day of discharge from the hospital) my legs 
were swollen pretty bad and paining pretty bad. There was 
drainage from both legs -- i t  was y e l l o ~ ~  looking drainage. 
After leaving the hospital, I went home. There was a lot of pain 
in my legs. There were two stitches in cach leg and one stitch 
in my arm. Approximately two weeks after leaving the hospital 
the stitches were removed by Dr. Heath. . . . The firct time 
I went to Dr.  Heath to have the stitches removed after leaving 
the hospital, he did not remove them because he said the infec- 
tion was still too bad in my legs to remove the stitches. . . . 
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After the stitches were removed, the incisions were red looking 
and they had wide gaps in them. Because they looked so bad, 
I wore patches over the incisions off and on for about a year. 
I didn't go out as much in public because I hated to wear the 
patches over my legs and they looked bad if I uncovered them. 

1 ,  

The plaintiff called the defendant as an adverse witness. Dr.  
Piver admitted he employed two sutures in each incision. "The su- 
tures were pulled tight". On cross examination by his own counsel, 
Dr.  Piver mas permitted to testify over plaintiff's objection tha t  
his procedures in performing the biopsies and in closing the incisions 
with two sutures was in accordance with approved surgical prac- 
tices in Jacksonville. 

The plaintiff called Dr.  Julius Howell of Winston-Salem as an  
expert witness. Upon inquiry as  to his qualifications, he testified 
he did his undergraduate work a t  Wake Forest College. I n  1943 he 
received his medical degree a t  the University of Pennsylvania. Fol- 
lowing graduation, he mas admitted to practice his profession in 
North Carolina. He  served one year of internship and one year of 
general surgery a t  the University of Pennsylvania. Then followed 
one year of pathology residency training and two years of nose and 
throat residency a t  the Baptist Hospital, Winston-Salem. Then fol- 
lowed one year of plastic surgery training a t  Cornell University 
Medical School and Hospital in New York City. He  is a member 
of the American Board of Plastic and Reconstructive Plastic Sur- 
gery; the American, state and local medical societies; the Amer- 
ican and the Southwest Plastic and Reconstructive Plastic Surgery 
Associations; the American College of Surgeons; the Research Coun- 
cil of Plastic Surgery; and the American Foundation of Plastic and 
Reconstructive Plastic Surgery. Since 1949, he has been on the teach- 
ing staff of Bowman Gray School of Medicine. The court found the 
witness to be an expert. 

I n  June, 1965, Dr .  Howell examined the plaintiff. She gave a 
history of the biopsy surgical procedures performed by Dr.  Piver. 
She explained the infections following the surgery and the pain in- 
cident thereto. The witness examined the scars resulting from the 
biopsies. On the right leg the scar measured 1-1/4" in length and 1/5" 
in width, A scar of similar length on the left leg measured x" in 
width. The witness further testified that  tightly drawn sutures com- 
press an  incision to such an extent as to block out fresh blood supply 
and prevent blood from reaching all parts of the incision. The lack 
of fresh blood supply tends to produce atrophy and to permit infec- 
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tion. H e  testified in his opinion two sutures \\-ere insufficient properly 
to close the two incisions in the legs. 

Plaintiff's counsel proposed a long hypothetical question based 
on the premise the facts be found as recited in the question and 
called for an opinion of the witness (if he had one satisfactory to 
himself) as to whether procedures followed would conform to good 
surgical practice in Jacksonvilie, Korth Carolina or in similar com- 
munities. The witness stated he n.as not familiar with the actual 
practice in Jacksonville, but he was familiar with practice in similar 
comnlunities around Winston-Salem. He  offered to testify that  in 
such similar areas the procedure described in the hypothetical ques- 
tion would not be according to approved practice. The witness, jn 
addition to the recitals in the hypothetical question, had the bene- 
fit of an actual examination of the scars. 

In  sustaining the defendant's objection to the question and the 
proposed answer, the trial court acted upon the assumption tha t  the 
law required the expert to be familiar with the locality where the 
alleged inlpropcr practices occurred; and that  one who testifies as 
to his knowledge of similar localities would not qualify him to give 
an  expert opinion. 

The plaintiff testified Dr.  Piver closed each incision on her legs 
by using two sutures. Dr.  Piver, on his adverse examination, was 
asked this question: "(1)n order to hold the edges of the  wound in 
that position, were these sutures pulled tight? A. Yes sir." 

Dr.  Howell was asked this question: ('Doctor, do you have an 
opinion satisfactory to yourself as to whether or not sutures placed 
in the manner in which these sutures were placed would retard heal- 
ing and if qo, why? (Answer in the absence of the jury) A. It would 
retard healing for the reason that i t  would cause compression of 
the tissues which would tend to block out the blood supply coming 
into the edges of the skin and this would therefore cause the blood 
supply to be diminished, and if enough prcswre is exerted, tha t  
would cause some death of some tiqsue nght  a t  the edge of the 
wound; i t  would cause some red color and if the wound got infected, 
i t  would be hard for the blood supply to get in to counter the infec- 
tion." The foregoing question and answer were excluded upon de- 
fendant's objection. 

At  the conclusion of the plaintiff's evidence, the court, on defend- 
ant's motion, entered judgment of involuntary nonsuit. The  plain- 
tiff appealed, acsigning errors. 
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Aycock, LaRoque, Allen, Cheek and Hines by C. B. Aycoclc for 
the plaintiff. 

E. W. Summersill and Marshall &. Williams by Alan A. iMnrshall 
for the defendant. 

The plaintiff seeks to hold the defendant financially responsible 
for injury and damage she alleges resulted from his negligent sur- 
gical treatment. She does not allege a lack of professional learning, 
skill or ability to perform the operation. Starnes 2,. Taylor, 272 N.C. 
386, 158 S.E. 2d 339; Belk v .  Schweixer, 268 N.C. 50, 149 S.E. 2d 
565; Galloway v. Lazasence, 266 N.C. 245, 145 S.E. 2d 861; Hunt  v. 
Bradshaw, 242 N.C. 517, 88 S.E. 2d 762; Nnsh v .  Royster, 189 N.C. 
408, 127 S.E. 356. She does allege, however, the defendant was negli- 
gent: (1) By  attempting to close incisions of such length (1-1/4" and 
1 - x u )  by the use in each instance of only two sutures; (2) By draw- 
ing the sutures too tightly, thus impeding the flow of blood necessary 
to heal the incisions and to prevent infection; and (3) By inserting 
the sutures too far from the edges of the skin, resulting in excessive 
scarring. n7atson v. Clutts, 262 N.C. 153, 136 S.E. 2d 617. 

The operative procedures here involved would seem to  be as 
simple and uncomplicated as any cutting operation one may imagine. 
Reason does not appear to the non-medically oriented mind why 
there should be any essential differences in the manner of closing an 
incision, whether perforn~ed in Jacltsonville, Kinston, Goldsboro, 
Sanford, Lexington, Reidsville, Elltin, Mt .  Airy, or any other similar 
community in Korth Carolinn. 

I n  this connection, i t  may be observed that  while the defendant 
was on the stand (as an adverse witness), his own counsel, over ob- 
jection, was permitted to ask the question and receive the answer 
here quoted: '[State whether or not you followed these procedures, 
the ordinary and customary and accepted procedures, in such cases. 
A. Yes, sir. . . . The surgery that  I did on Mrs. Wiggins was iden- 
tical to the surgery that I do daily and prior to her operation I had 
done daily and since her operation h a w  done daily. This procedure 
is in accordance with good medical prmtice. I followed the pro- 
cedures rcquired by good medics1 practice. . . ." 

The witness' answer as to the ordinary, customary and accepted 
procedures was not limited to Jacksonville or even to similar areas. 
However, the defendant, by successful object,ion, excluded testimony 
of Dr. Howell because he was not familiar with Jacksonville. 
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Unless the trial court committed error in excluding the testimony 
of Dr.  Howell, the judgment of nonsuit should be sustained. The 
picture changes, however, if Dr .  Howell's testimony is added to the 
other evidence. l ioury v. Follo, 272 N.C. 366, 158 S.E. 2d 548. Hence, 
the admissibility of Dr. Howell's testimony is crucial and determ- 
inative of this appeal. 

[2] The question of law presented simply stated is this: Was Dr.  
Howell's testimony on a simple operative procedure (closing shallow 
incisions after removing a slnilll amount of tissue) rendered incom- 
petent because he was not familiar with the practice in Jackson- 
ville. He  did have knomledg~ of thcse procedures in similar locali- 
ties around Winston-Salem. The trial court excluded the testimony, 
adhering strictly to the "locality rule". 

[I] Our cases hold that a physician or surgeon must "possess the 
degree of professional learning, skill and ability which others sim- 
ilarly situated ordinarily posscas". The rule stated refers to the 
minimum qualifications n physician or surgeon must have in order 
to qualify him to render personal services in his field. The cases 
further hold t h ~ t  even though the physician or surgeon possess the 
qualifications, he still must f,xercise reasonable care and diligence 
in the application of his knowledge and skill to the patient's case. 
Starnes v. Taylor, supra, and cases therein cited. 

The "locality rule" (never recognized in England) had its origin 
in the very old and far away days when thcre were many little in- 
stitutions which ctlllcd themselves medical schools. Students were 
admitted who could show a h g h  school diploma or furnish a certifi- 
cate from a school principal tha t  the bearer had completed the 
"equivalent" of a high school course of study. ,4t the end of the 
course, he was given an M.D. degree. Passing the licensing board 
was in the nature of a formaJity. In  many rural communities, ever 
thereafter the doctor was on hip own. Frequent refresher courses, 
now generalIy attended, were unknown. The practice in the earlier 
days is described in the concurring opinion in Stnzs v. Ins. Co., 257 
N.C. 32, 125 S.E. 2d 326. 

Now medical srhools admit only college graduates. They are 
equipped to the highest point of efficiency and turn out doctors 
who must continue their studies by internships and by actual ex- 
perience under expert superv~sion. Thev continue to study, continue 
to attend refresher courses, and have access to journals which afford 
them opportunity to keep them current in the latest treatments and 
procedures. 
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In the old days, there was some reason for the "locality rule" 
as the standard by which to  judge a doctor's procedures. Then, ex- 
cept for a few stops on the railroads, the quickest mode of travel 
was by "coach and four". Forty miles between sun up and sun down 
was a full day's travel-less than 50 minutes will suffice today. A 
doctor's practice was limited to a small area. Because of the vast 
changes, some of which are touched on here, the reason for the "lo- 
cality rule" has ceased to exist. Objections to the rule are being 
made from all sides. Here is a quotation from Prosser on Torts, 3d 
Ed., Negligence, Standard of Conduct, p. 166 (citing many cases) : 

"Allowance also has been made for the type of community in 
which the physician carries on his practice, and for the fact, 
for exan~ple, that a country doctor cannot be expected to have 
the equipment, facilities, libraries, contacts, opportunities for 
learning, or experience afforded by large cities. The older de- 
cisions sometimes stated this as a standard of the 'same lo- 
cality;' but this is now quite generally recognized as too nar- 
row. Later cases expanded it, to speak of 'the same or similar 
localities,' thus including other towns of the same general type. 
The present tendency is to abandon any such formula, and treat 
the size and character of the community, in instructing the jury, 
as merely one factor to be taken into account in applying the 
general professional standard." 

The following is from N. C. L. Rev., Vol. 46, April, 1968: ''Most 
courts have realized that  the 'same' locality is too narrow, and have 
extended the rule to include 'same or similar' localities." (Citing 
many cases) Korthwestern L. Rev., Vol. 60, 1965-66, speaking of 
the "locality rule" says: ". . . Even a t  its inception, some courts 
rejected this strict application of the locality rule and held that the 
underlying policy would still be observed if a doctor from a similar 
community could testify as to the proper standard of care. The in- 
surmountable handicap which confronted a plaintiff in a community 
with only one doctor was an important factor in early rejection of 
the strict rule. * * * Most courts which originally embraced the 
same locality principle have now abandoned i t  in favor of the similar 
locality view." (Citing many cases) Stmford L. Rev., Vol. 14, Dec. 
1961-July 1962, says: ". . . In recent, years changes in the rural- 
urban population pattern of the country and changes in medical 
education, training, and communication have led to  greater stand- 
ardization of medical practices. Thus, even in cases involving the 
general practice of medicine, many courts adhering to the 'same lo- 
cality' rule have extended the geographical area within the defined 
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locality; other courts have ad,opted a 'similar locality' rule; and 
others have adopted a standard of reasonable care under the cir- 
cun~stances, with defendant's locality as one of the circumstances. 
. . ." (Citing many cases) 

The purpose of the foregoing citations is two-fold: (1) To  dis- 
close the reason for the "bame locality" rule; and (2) To  demonstrate 
that  under modern conditions the rule has lost all potency. Rules of 
evidence are creatures of experience and are never frozen. Experi- 
ences and conditions change snd consequently require changes in 
the practical methods of dealing with them, even in the courts. 
Usually changes are gradual and amendments and exceptions to 
rules take care of them. 

The idea of changes to meet changed conditions is not new in 
this Court. On April 4, 1905, Justice Connor, in Ins. Co. v. Railroad, 
138 N.C. 42 (original 33 Reprint) discussed the subject: 

". . . The question is of first impression in this State. We have 
given i t  careful and anxious consideration, desiring to make no 
departure from the well-settled principles of the law of evi- 
dence or the decisions of this Court, a t  the same time recogniz- 
ing and keeping in view the duty of the Court to make diligent 
effort to find in those general principles such safe and reason- 
able adaptability that in {,he changing conditions of social, com- 
mercial, and industrial life there may bc no wide divergence in 
the decisions from the standards by which men are guided and 
controlled In important practical affairs. The law of evidence, 
based upon certain more or less well-defined general rules, 
evolved from experiencee, has hem molded by judicial decision 
and legislative enactment into a system having for its end and 
purpose, and believed to be adapted to, the discovery of truth 
in judicial proceedings. . . ." 

[2] We now hold the trial court committed error in excluding the  
testimony of Dr .  I - Io~~el l  and consequently in entering the judgment 
of nonsuit. The judgment is set aside. The case is remanded to the  
Superior Court of Onslow County for jury trial. 

Reversed and remanded. 



IN THE SUPREME COURT 

STATE OF NORTH CAROLINA v. S9MUEL NICK MOORE 

So. 29 

(Filed 6 January 1970) 

1. Criminal Law § 17%- homicide - motion f o r  nonsuit - decision 
on  former appeal - l aw of t h e  case 

Defendant's motion for nonsuit in his second trial for first degree 
murder must be denied where the Sul~reme Court determined on appeal 
from defendant's first trial for the same crime that his motion for non- 
suit was properly denied and the evidence a t  the second trial did not 
differ materially from that of the first trial. 

2. Criminal Law § 34; Homicide § IT- prior conduct and  a t t i tude  
toward deceased 

In this prosecution of defendant for Brst degree murder of his wife, the 
trial court properly admitted testimony tending to show defendant's con- 
duct and attitude toward his wife on numerous occasions prior to her 
death. 

3. Criminal Law ss 80, 65, 71; Homicide 9 15-- testimony t h a t  per- 
son was angry, unconscious, o r  nervous 

In this prosecution of defendant for tirst degree murder of his wife, the 
trial court did not err  in the admission of testimony (1) that failure 
of defendant's wife to say anything to defendant on an occasion about 
three n~onths before her death "made him mad." and that he kept hitting 
her until she fell to the floor "unconscious," (2 )  that a witness saw de- 
fendant a t  a county fair standing about twenty-five feet from his wife, 
who was lying "unconscious" on the ground, her blouse torn and her body 
saturated with water from the waist down, and (3) that defendant a p  
peared "nervous, like he was emotionally upset" when he brought his 
child to the home of his mother-in-law on the morning of the homicide, 
instantaneous conclusions of the mind as to the appearance, condition or 
mental or physical state of persons being matters of fact which are ad- 
missible in evidence. 

4. Homicide §§ 17, 1 s  evidence of ill will toward member of de- 
ceased's family 

In  this prosecution of defendant for first degree murder of his wife, the 
trial court did not err jn the admission of testimony by defendant's 
mother-in-law that when she went to defendant's trailer to see about her 
daughter shortly after defendant had beaten her a few months before the 
homicide occurred, defendant told her it was none of her business, that 
she was nothing and deceased was nothing, and that she should get out 
of the trailer, defendant's statements being directly related to defendant's 
abuse of his wife, and evidence of defendant's ill will toward a member 
of the family of deceased being admissible to show malice, premeditation 
or general state of mind. 

6. Criminal Law § 43; Homicide § 2- photographs of body of de- 
ceased and  place where  found 

In this prosecution of defendant for first degree murder of his wife, the 
trial court did not err in the admission of properly identified photographs 
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showing the body of deceased and its location in defendant's trailer for 
tlie purpose of illustrating the testimony of witnesses who saw the body 
before it  was moved. 

6. Criminal Law 5 128- nlistrial - unsolicited testiniony by State's 
witness - other  crimes - prlejudice removed by court's instructions 

In this prosecution of defendant for first degree murder of his wife, 
the trial court did not err in failing, on its on11 motion, to declare a 
mistrial when, in response to questions by the solicitor as to whether 
defendant had made a statemelit to two State's witnesses concerning what 
he nould do to his wife if she left him, one witness stated on four occa- 
sions and another on one occailori tliat defendant said that "he had killed 
one person." where the trial judge on each occasion ytrucli the witness' 
unresponsive answer from the record and inctructed the jury to disre- 
gard the ansner and not consider i t  for any purpose, the statement con- 
taining no suggestion that the homicide was the result of a criminal act 
or that defendant had been prosecuted for it, there being no subsequent 
exents which tended to emgh,~s~ze such inco~~clusive testimony, and de- 
fense counsel haring made no motion for mistrial. 

7. Criminal Law 5 1- mistrial on court's own motion -fai lure  of 
defendant to  move for  mistrial 

In this prosecution for the capital offense of first degree murder 
where~n the trial court, upon objections by defendant, struck unrespon- 
sive answers given by two State's witnesses from the record and in- 
structed the jury not to eoncider them for any purpose, and defendant 
made no motion for mistrial but elected to proceed with the trial and take 
111s chances ~v i th  the jury t11en eml~aneled, defendant may not success- 
fully contend that the court, on its on11 motion. should have declared a 
mistrial. 

8. Criminal Law § 128- miblrial i n  capital case - consent of accused 
I t  is only in cases of necessity in attaining tlie ends of justice that n 

mistrial may be ordered in a cal~ital cxse witl~out the consent of the ac- 
cused. 

MOORE, J., did not participate in the consideration or decisiori of this case. 

APPEAL by defendant under G.S. iA-27(a) from Fountain,  J., 
May 1969 Session of BEAUFORT. 

Defendant's wife, Joanne \Voolard Moore, was killed on 7 March 
1968 by the discharge from a shotgun in his hands, and he was in- 
dicted for her murder. At the August 1968 Sesbion, the jury con- 
victed defendant of murder in the first degree and recommended a 
sentence of life imprisonment. From judgment pronounced upon tha t  
verdict he appealed, and we ordered a new trial for errors in the  
judge's charge. Sta te  v. Moore ,  275 N.C. 198, 166 S.E. 2d 652. De- 
fendant was retried a t  the May 1969 Session. Again the verdict was 
guilty of murder in the first degree with the recommendation tha t  
the punishment be imprisonment for life. Now, for the second time, 
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defendant appeals from a mandatory life sent,ence. H e  assigns as  
error, inter alia, the overruling of his motion for nonsuit, the admis- 
sion of certain evidence, and the failure of the court, ex mero motu ,  
to declare a mistrial because of unsolicited statements made by two 
State's witnesses. 

Robert Morgan, Attorney General, and Ralph Moody,  Deputy  
Attorney General, for the State.  

Leroy Scott and Carter k Ross for defendant appellant. 

The evidence introduced a t  the first trial is summarized in our 
former opinion. State v. Moore, 275 N.C. 198, 201-205, 166 S.E. 2d 
652, 654-657. At  the second trial, defendant added to his testimony 
some details which he had formerly omitted, but the evidence for 
both State and defendant was substantially the same as tha t  pre- 
viously offered. Defendant concedes tha t  his wife was killed by a 
blast from a shotgun he was carrying. It is his contention tha t  the 
gun was discharged accidentally. 

In  brief summary, the State's evidence tended to show: For ap- 
proximately three and one-half years prior to her death, on various 
occasions, defendant had beaten his wife into unconsciousness, in- 
tentionally inflicted personal injuries upon her, and had otherwise 
abused her. H e  had threatened to kill her if she ever left  him. A t  the 
time of her death her face was still bruised and swollen from a beat- 
ing he had given her several days earlier. On the morning of her 
death he telephoned his mother-in-law, Mrs. Woolard, and told her 
to come over and get the baby; tha t  he was going to kill himself and 
Joanne. About twenty minutes later, defendant arrived a t  Mrs. 
Woolard's home with the baby. Although the day was cold and windy, 
the child was without wraps. Defendant's hands were trembling, 
and he appeared nervous and upset. He  told Mrs. Woolard tha t  he 
was going back to  talk to Joanne; tha t  every time he tried to talk to  
her the baby cried. He  left, and Mrs. Woolard tried to telephone her 
daughter. Receiving no answer, she went to the trailer. There she 
found her daughter's body lying in a pool of blood. The right side 
of her face and head had been blown away. 

Defendant's evidence tended to show: He  had never abused or 
injured his wife. On 7 March 1968 her face was bruised and swollen, 
but  these injuries had occurred when she fell out of bed the preced- 
ing Sunday. Before breakfast, on the n~orning of her death, she had 
told him that  she had talked to a lawyer; tha t  her mother wanted 
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her to divorce him and had taken pictures of her face to be used as 
evidence; tha t  she was supposed to tell her mother tha t  day what 
she intended to do about the divorce, but she did not then know 
what her decision would be. Defendant told her to make up her mind 
and let him know, that  in the meantime he would be a t  his mother's. 
Joanne, who was then preparing breakfast, asked him whether he 
wanted sausage or bacon, and he specified sausage. H e  then collected 
some clothes, his rifle and shotgun, and started with them to his 
truck. On the way out he shifted the gun and rifle from one arm to 
the other in order to reach for a pack of cigarettes on a table, and 
the gun - which he did not know was loaded - accidentally dis- 
charged. When he saw Joanne lying on the floor "with her head half 
blown off," he called blrs. Woolard to come for the baby; he did not 
tell her that  he had shot Joanne. When Mrs. Woolard did not come 
he carried the child to her home. She asked him if he had beaten 
Joanne, and he said NO. When she asked him where he was going 
he said, "Well, I guess I'm going to the penitentiary, if I don't kill 
myself." He  then borrowed sonie money from his brother and drove 
to West Virginia, but the next day returned to Beaufort County and 
surrendered to the police. 

[I] The decision on the first appeal was that defendant's motion 
for nonsuit was properly overruled. Since the second-trial evidence 
did not differ materially from t,hat of the first trial, the same ruling 
upon the motion for nonsuit was required. State z?. Peterson, 226 
N.C. 770, 40 S.E. 2d 362. 

[2] Thirteen of defendant's assignments of error relate to the ad- 
mission of testimony tending to show defendant's conduct and atti- 
tude toward his wife on numerous occasions prior to her death. The 
competency of this evidence was established by our opinion in the 
former appeal, and no further discucsion of i t  is required. State v.  
Moore, supra a t  206-207; State v. Kincaid, 183 X.C. 709, 110 S.E. 
612; State v. Turner, 143 K.C. 641, 57 S.E. 158. 

[3] Assignments of error 1, 19-22, 29, and 30 are directed (1) to 
Clarence Bullock's testimony tha t  Joanne's failure to say anything 
to defendant on an occasion :about three months before her death 
made him mad, and that  he kept hitting her until she fell to the floor 
unconscio~~s; (2) to Patrolman Boyliin's statement that  in October 
1965 a t  the Beaufort County Fair  he had seen defendant standing 
about twenty-five feet from Joanne, who was lying unconscious on 
the ground, her blouse torn and her body saturated with water from 
the waist down; and (3) to Mrs. Woolard's statement tha t  defend- 
ant  appeared nervous, like ha was emotionally upset, when he brought 
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his child to her home on the morning of the homicide. All this evi- 
dence was competent. The rule is stated in State v. Leak,  156 N.C. 
643, 647, 72 S.E. 567, 568: 

"The instantaneous conclusions of the mind as to the appearance, 
condition, or mental or physical state of persons, animals, and 
things, derived from observation of a variety of facts presented to 
the senses a t  one and the same time, are, legally speaking, matters 
of fact, and are admissible in evidence. 

"A witness may say tha t  a man appeared intoxicated or angry or 
pleased. In one sense the statement is a conclusion or opinion of the 
witness, but in a legal sense, and within the meaning of the phrase, 
'matter of fact,' as used in the law of evidence, i t  is not opinion, but 
is one of the class of things above mentioned, which are better re- 
garded as matters of fact. The appearance of a man, his actions, his 
expression, his conversation - a series of things - go to make up 
the mental picture in the mind of the witness which leads to a knowl- 
edge which is as certain, and as much a matter of fact, as if he tes- 
tified, from evidence presented to his eyes, to the color of a person's 
hair, or any other physical fact of like nature. . . ." Accord, State 
v. Brown, 204 N.C. 392, 168 S.E. 532; Moore v. Insurance Co., 192 
N.C. 580, 135 S.E. 456; S t a f e  v. Walton,  186 N.C. 485, 119 S.E. 886; 
Stansbury, N. C. Evidence 8 129 (2d ed., 1963) ; 32A C. J. S. Evi- 
dence $ 8  546(12), (23) ; 31 Am. Jur.  2d Expert  and Opinion Evi- 
dence 5s 96, 162 (1967). 

[4] Assignments of error 3 and 4 relate to Mrs. Woolard's testi- 
mony that  on the night of 23 December 1967 she went to defend- 
ant's trailer and found her daughter, Joanne, in bed, her face and 
arms swollen and bruised; that  defendant told her i t  was none of 
her g - - d - - - business and she didn't have any g - - d - - - business 
being there; tha t  she was nothing and Joanne was nothing; and 
tha t  she should get out of the g - - d - - - trailer. Defendant con- 
tends tha t  these statements, made "on another occasion,'' were un- 
related to the case and prejudicial to him. This contention will not 
withstand scrutiny. The statements (according to the State's evi- 
dence) were made by defendant to his mother-in-law, who had come 
to the trailer to see about her daughter shortly after defendant 
had beaten her. The statements were not unrelated utterances evi- 
dencing only defendant's ill will toward his mother-in-law. On the 
contrary they were directly related to defendant's abuse of his wife. 
In  a prosecution for homicide "[elvidence of previous difficulties 
between the accused and a third person is admissible where prop- 
erly connected with the victim and offense. . . . [Elvidenee of 
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prior difficulties between accused and a third person is admissible 
to show malice, premeditation, or general state of mind, as  is evi- 
dence of accused's ill will tow(ard a rnenzber of the family of de- 
ceased. . . ." 40 C. J. S. Homicide $ 209 (1944) (Emphasis added.j 

[S]  Assignments of error 10, 11, and 23-27 are based upon excep- 
tions to the admission of properly identified photographs showing 
the body of the deceased and its locat,ion in the trailer. These photo- 
graphs were offered and admitided to illustrate the testimony of the 
witnesses who saw the body before i t  was moved. A t  the time of the 
introduction of the pictures, and again in his charge, the judge care- 
fully instructed the jury tha t  ihe photographs were not substantive 
evidence, that they had been a,dmitted solely for the purpose of il- 
lustrating the testimony. The competency of these photographs for 
that  purpose is well established State v. Hill, 272 N.C. 439, 158 S.E. 
2d 329; State v. Lentz, 270 K.C. 122, 153 S.E. 2d 864; State v. 
Porth, 269 N.C. 329, 153 S.E. :2d 10; State v. Butler, 269 N.C. 483, 
153 S.E. 2d 70. 

[6] Defendant argues strenuously tha t  he is entitled to a new trial 
because the court failed to  declare a mistrial on account of "the 
situation tha t  occurred" during the direct examination of Mr. and 
Mrs. Clarence Bullock, witnesses for the State. This "situation" is 
the subject of assignments of (error 31-35. The circumstances which 
created i t  were as  follows: 

When Bullock was asked if he had ever had a conversation with 
defendant with reference to what defendant would do if his wife ever 
left him, Bullock replied, "Kick had said he had killed one person. 
. . ." Defendant's counsel interrupted this statement with an ob- 
jection which the court promptly sustained. I n  addition, the court 
instructed the jury to  disregard the witness' answer and not to con- 
sider i t  for any purpose whatsoever. After instructing Bullock not 
to "go into that" the solicitor again asked him whether defendant 
had made any statement concerning his wife. Again Bullock replied, 
"He stated he had killed one person and he . . . ." Defendant's 
motion to strike was allowed, and Judge Fountain repeated his in- 
struction tha t  the jury disregard the witness' answer. H e  then ex- 
plained the solicitor's question to the witness, telling him to answer 
that  question and to say no more. Once again Bullock said, "He made 
the statement tha t  he had killed one person . . . ." Judge Foun- 
tain immediately reinstructed the jury to disregard the statement, 
reminded Bullock tha t  he had twice previously stricken tha t  asser- 
tion from the record, and asked him if he understood the ruling. 
Bullock replied that he did. The solicitor then said: "Mr. Bullock, 
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don't reply and make any statement concerning any other person 
other than defendant and his wife, Joanne. Leave out any reference 
to anything else. Did the defendant, Samuel Nick Moore, make a 
statement to you concerning what he would do to his wife if she 
left him?" The witness answered YES. The next question, "What 
did he say?", for the fourth time brought the reply, "He said he 
had killed one person and . . . ." 

For the fourth time Judge Fountain instructed the jury to dis- 
regard the witness' answer. H e  then told Bullock that  disciplinary 
action would be required if he persisted in violating the court's rul- 
ing. Judge Fountain also informed the solicitor that,  ''if i t  happened 
again,'' he would require Bullock to leave the stand. Thereupon the 
solicitor asked Bullock if he could leave out the first part  of any 
statement which defendant had made to him and report only what 
defendant said concerning his wife. The reply was, ''1 don't know 
how to explain i t  Sir." The matter was not pursued further with 
Bullock. 

As the State's next and last witness, Mrs. Clarence Bullock, who 
had not been in the courtroom when her husband was testifying, was 
called to the stand. She testified tha t  a day or two before Mrs. 
Moore's death she and her husband had had a conversation with 
defendant about his wife. Asked to repeat the conversation, she- 
as her husband had done - began with the statement, "He said that  
he had killed one person . . ." The judge himself interrupted her 
and instructed the jury to disregard the statement completely and 
not to consider it for any purpose whatsoever. When the solicitor 
asked her if she could omit everything defendant had said about 
what he had done to anybody else and confine her testimony to what 
he had said about his wife, &.Ire. Bullock's reply was, "I just know 
only what he said. I don't know how to put i t  unless I say it." She 
was not examined further. 

I n  support of his contention that the prejudicial effect of the  
Bullocks' repetitive statement was not subject to correction, counsel 
for defendant cite State v. Aycoth, 270 N.C. 270, 154 S.E. 2d 59. 
Aycoth appealed from a conviction of armed robbery. At  his trial, 
a deputy sheriff was asked if he knew who owned the automobile 
which was in the defendant's possession a t  the time of his arrest. 
The reply was that a t  the time the defendant had been arrested on 
another charge he had said i t  was his car. The officer then added, 
"His wife asked me to go search the car and see if I could find some 
article tha t  was left in the car sitting in the yard when he was in- 
dicted for murder." (Emphasis added.) Defendant's objection and 
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motion to strike were allowed, 2nd the court instructed the jury not 
to consider what defendant's wife had said. Thereafter defendant 
moved for a mistrial, and this motion was denied. I n  awarding a new 
trial this Court said: "The unres~oneive statement of Fowler in- 
formed the jury that  Aycoth had been indicted for murder. . . . 
Subsequent incidents tend to emphasize rather than dispel the prej- 
udicial effect of Fowler's testimony. . . . Being of the opinion 
tlie incompetent evidence to the effect 4ycoth had been or was 
under indictment for murder v;as of such serious nature tha t  its 
prejudicial effect was not erased by the court's quoted instruction, 
we are constrained to hold t l ~ a t  Aycoth's motion for a mistrial 
should have been granted." Id .  a t  272-273, 154 S.E. 2d a t  61. (Em- 
phasis added.) 

hlaterial differences distinguish this case from Aycoth's. In  the 
latter, the unresponsive statement wa.: that  the defendant had been 
indicted for murder. Here the statement mas only tha t  defendant 
had "killed one person." Was the killing accidental, in self-defense, 
or felonious? The statement contained no suggestion that the homi- 
cide was tlie result of a criminal act or that  defendant had been 
prosecuted for it. Furthermore, no subsequent events tended to em- 
phasize this inconclusive testimony that defendant "had killed one 
man." We do not, therefore, deem this evidence so inherently prej- 
udicial that its initial impact -- whatever i t  was - could not have 
been erased by the judge's prompt and emphatic instructions that  
the jury should not consider the testimony for any purpose whatso- 
ever. As Devin, J .  (later C.J.),  said in Stnfe v. Ray ,  212 N.C. 725, 
729, 194 S.E. 482, 484, "[Olur system for the administration of 
justice through trial by jury is based upon the assumption tha t  the 
trial jurors are men of character and of sufficient intelligence to 
fully understand and comply with the instructions of the court, and 
are presumed to have done so. FYzlson v. M f g .  Co., 120 N.C. 94, 26 
S.E. 629." Accord, State v Brricc, 268 N.C. 174, 150 S.E. 2d 216; 
2 Strong, S. C. Index 2d Criminal Imv  96 (1967). 

17, 81 At his trial defendant was represented by competent coun- 
sel of his own choosing. They evidently thought tha t  any prejudice 
to defcndant from the Bullocks' statement had been removed by 
the action of the judge in s t r ikhg  their unsolicited statements and 
by his instructions to the jury to diwegnrd them. Unlike defense 
counqel in A?jcoth, defendant's attorneys made no motion for a mis- 
trial. Defendant elected to proceed ~v i ih  the trial and to take his 
chancec; with the jury then impmeled. Under the circumstances here 
disclosed he may not successfully contend that  the court, of its own 
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motion, should have declared a mistrial. Allen v .  Garibaldi, 187 N.C. 
798, 123 S.E. 66. Indeed, without defendant's consent or a motion by 
him, had the court declared a mistrial, ex mero motu, a t  the onset 
of the next trial the judge would most certainly have been confronted 
with defendant's plea of former jeopardy. Annot., 63 A. L. R.  2d 782, 
791-793 (1959) ; 22 C. J. S. Criminal Law 8 261 (1961). "It is only 
in cases of necessity in attaining the ends of justice that a mistrial 
may be ordered in a capital case without the consent of the accused." 
State v. Harris, 223 N.C. 697, 700, 28 S.E. 2d 232, 235; accord, State 
v. Crocker, 239 N.C. 446, 80 S.E. 2d 243; 3 Strong, N. C. Index 2d 
Criminal Law § 128 (1967). 

A careful examination of the record and of all defendant's as- 
signrnents of error, including those to the charge, discloses no reason 
to disturb the verdict. In  the trial we find 

No error. 

~\IOORE, J. did not participate in the consideration or decision of 
this case. 

STATE O F  NORTH CAROLINA v. GEORGE HAPNES 
So. 46 

(Filed 6 January 1070) 

1. Criminal Law § 7- admissibility of confession - Miranda warn- 
ings - inducement - drugs - sufficiency of findings 

Trial court properly found that defendant's confession was freely, vol- 
untarily, and understandingly made, where officers testified on voir dire 
that they fully advised defendant of his Miranda rights prior to his con- 
fession, and where defendant admitted in his testimony that the warnings 
were given and that he had heard them inany times before, but contended 
that he had been drinking heavily and taking drugs prior to the confes- 
sion and that the officers had promised to testify for him. 

a. Homicide 25-- felony-murder prosecution - instructions - pre- 
meditation and  deliberation 

In a homicide prosecution under indictment drawn pursuant to G.S. 
15-144, an instruction to the jury that the wilful killing of a human 
being committed in the perpetration or attempted perpetration of a r o b  
bery or other felony is murdw in the first degree, irrespective of pre- 
meditation, deliberation or malice aforethought, held without error. 

3. Honlicide § 12-- indictment under  G.S. 15-144 - sufficiency t o  sus- 
t a in  verdict - allegations 

An indictment drawn pursuant to G.S. 15-14 is sufficient to sustain a 
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verdict of murder in the first degree if the  jury should find from the evi- 
dence, beyond a reasonable douk~t, that thc killing was  done either with 
malice and premeditation and deliberation or in the perpetration or at-  
tempted perpetration of a felony, notwithstanding there was no allegation 
in the indictment that the Irilliig was done with premeditation and de- 
liberation or in the perpetration or attclmpted perpetration of a robbery. 

4. Homicide § 1% indictment under G.S. 15-144 -bill of particulars 
If a defendant charged with imurder in the first degree by indictment 

drawn under G.S. 15-111 desires to know whether the State relies on proof 
the killing \ms done with premeditation and deliberation or in the perpe- 
tration o r  attempted perpetmtiort of a robbery, he should apply for a bill 
of particulars as provided in G.S 15-143. 

MOORE, J., did not participate in the decision of this case. 

APPEAL by defendant from H a l l ,  J. ,  June, 1969 Criminal Session, 
ROBESON Superior Court. 

This criminal prosecution was founded upon the following bill 
of indictment: 

('The Jurors for the State upon their oath do present, tha t  George 
Haynes late of Robeson County, on the 18th day of September 
A.D. 1968, with force and arms, a t  and in the said County, 
feloniously, willfully, and of his malice aforethought, did kill 
and murder one Hunter Locklear contrary to the form and the 
statute in such case made and provided, and against the peace 
and dignity of the State." 

In  summary, the State's evidence disclosed the following: The 
decea~ed (Hal)  Hunter Locklear, age 32, on and prior to August 23, 
1968, lived in Robeson County, North Carolina. On that  day, he left 
home driving his automobile I a red Torino Ford) .  Twenty-eight 
days thereafter, his body was found concealed in bushes and weeds 
near a dirt road in Robeson County. "The pockets of his pants were 
turned nrrong4de out" and on the ground around the body were two 
or three pennies. There mas a bullet wound in the head. 

James Locklenr, a resident of Robeson County, but not related 
to Hal Hunter Locklear. testifled as a witness for the State: On 
August 23, he and Hal  Locklear left Roheson County and drove in 
Hal's automobile to Texas, where they met the defendant George 
Haynes, whose home was in Charles County, Maryland. "He said he 
was on the run." The three left El  Paso in the red Torino Ford. 
Each took turns driving. In  Florida, the defendant. the witness and 
the deceased held up and robbed a filling station. The holdup netted 
both money and the operator's credit card, which the defendant 
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kept and used to buy gas and tires on the way North. I n  Georgia, 
they stole a license plate which they transferred to the Torino. Dur- 
their travels, they subsisted on some food and a large quantity of 
beer. 

Just  south of Dillon, South Carolina, the defendant began driv- 
ing. The witness was in the seat beside the driver. The deceased, 
Hal  Hunter Locklear, was in the rear seat asleep. The witncss went 
to sleep. At  some time in the night, he was awakened by a loud 
noise. At  the time he became conscious, he saw the defendant just 
outside the car with a pistol. Hal  Hunter Locklear was "slumped 
over" in the back seat. A t  the comrnand of the defendant, the wit- 
ness took the body of the deceased from the back seat and con- 
cealed it in some bushes and weeds off the road. The defendant, a t  
the point of the pistol, forced the witness to take the money from 
the deceased and deliver i t  to him. The defendant forced the witness 
to turn over his own money, saying: "Don't run. I have done killed 
your buddy. Now I am fixing to kill you." The witness begged for 
his life. "I told him I would help him rob places. H e  said before lie 
left El  Paso he planned to kill me and Hal." The defendant and the 
witness continued North in the automobile. 

The witness drove the car to Emporin, Virginia. P a r t  of the time, 
the defendant was asleep. ,4t Emporia, they stopped a t  a filling sta- 
tion for gas. At  the station, the witness went into the restroom. 
"George was in the back seat. When T. went to the restroom, I jumped 
through the window . . . and reported what had taken place to 
the Emporia police." 

Sheriff Garner of Charles County. Maryland testified that in con- 
sequence of dispatches he received from the North Carolina and 
Virginia officers, on the morning of September 19, 1968 he located 
a 1968 red Torino Ford parked in a lot adjoining a bar and restau- 
rant near LaPlata,  Maryland. Sheriff Garner was acquainted with 
George Haynes, the defendant. "When we found the car, me sur- 
rounded the building. Donald Poole and myself went in." Haynes 
was arrested and handcuffed in the restroorn where he was hiding. 
The officers found the pistol ( a  revolver) behind the door. It con- 
tained one empty shell and three loaded shells. The  officers found 
two Ford keys rolled up in toilet paper in the restroom. These keys 
fitted the switch and trunk of the red Torino Ford. The defend- 
ant's brother was in the restaurant. When the officers brought the 
defendant from the restroom, George said to his brother, "They have 
got me for more than jail break." 

Sheriff Garner testified tha t  he gave the prisoner all Miranda 
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warnings orally and by reading from a card on which the warnings 
were typed. The defendant, after being warned of his rights, stated 
to the Sheriff, "I will tell you everything that I have done except 
how I got the hacksaw blades and the razor when we broke out of 
jail. . . ." After the jail bre:ak, the defendant went to Florida; 
then to Texas where he met Hal  Hunter Locklear and Jimmy Lock- 
lear. 

The defendant admitted the robbery of the filling station in Flor- 
ida, and the use of the victim's credit card to purchase tires and 
gas. He then signed a written c.onfession which was later offered in 
evidence. When the defendant's privately employed counsel ob- 
jected to the confession, Judge Hall conducted a detailed voir dire 
hearing in the absence of the jury. 

Sheriff Garner and Deputy Sheriff Poole of Charles County, 
Maryland, and Deputy Sheriff Stone of Robeson County, North Car- 
olina, were witnesses to the incriminating statements made by the 
defendant. They testified a t  the voir dire hearing. The  defendant 
also testified tha t  he had been drinking heavily and taking drugs 
and "yellow jackctsJJ. He  adrritted he was advised of his rights; 
that  he had heard thein many timcs before. H e  tcqtified Deputy 
Sheriff Poole had agreed to help him and to attend court in North 
Carolina to testify for him. Deputy Sheriff Stone told him, before he 
made the statements, that  in North Carolina prisoners could be put 
on work release and could make money while serving time. 

At the conclu4on of the voir dire hearing, Judge Hall found facts 
and adjudged the statement made by the defendant to officers Poole 
and Stone "was freely, voluntarily and understandingly made with- 
out promise or threat and tha t  such statement is admissible in evi- 
dence." The testimony a t  the hearing fully warranted the findings 
of fact and the conclusion of the court tha t  the confession was freely 
and voluntarily made, without threat or inducement. Here are pert- 
inent parts of the signed statement, which was read before the jury: 
"On September 18t11, traveling up 301, in South Carolina, I was in 
the rear seat. Jimmy was driving and Hal  Locklear was on the front 
seat in the right side. I heard Hal  say to Jimmy tha t  he was going to 
rob and kill me. Jimmy said, 'Rob him, but don't kill him.' Hal  said, 
'Yes, I am going to.' The pistol was in the front seat where Hal  was 
sitting then. He said he was going to do that  when we got to Lum- 
berton. I lay there fifteen minutes, then raised up and said I would 
drive. Hal got in the back seat. Jimmy got on the right front. Jimmy 
told me to stop in Dillon, Sout'h Carolina, and he would drive again. 
* " * When we got to Dillon, they were both asleep and I kept on 
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going. After leaving Dillon I was driving sixty-five or seventy, drove 
about thirty minutes before I pulled off 1-95, a four lane road, to 
my left and went a mile and a half to my best knowledge, turned 
off this road on a dirt road, went about a block and turned right. 
Then I stopped, got out of the car and took the key. " * * Be- 
tween Dillon and there I had reached and got the pistol from under 
the seat and I liad i t  in my hand. When I got out, Jimmy woke up 
and slipped over under the steering wheel. Hal  was still asleep in 
the rear seat with the right rear window down and his head lying 
in the window. I walked around the car and stuck the 32 caliber 
pistol about six to ten inches from his head and shot him. When I 
shot him, he sort of slumped down. " " " A t  this time, Jimmy 
jumped out of the car, came around to the back of the car where I 
was and started crying and begging me not to shoot him. I told him 
to get Hal's body out of the car and drag i t  over in the bushes. H e  
did. I told him to empty Hal's pockets and give me his wallet. H e  
did. Then I took what money Jimmy had and he kept begging me 
not to shoot him. . . . then I told him I would take him with me. 
Jimmy got under the steering wheel. We came north on 1-95. " * * I drank two or three more beers on the way. I got in the 
back seat, sa t  up toward the wheel with the pistol under m y  leg and 
went to sleep. The next thing I knew we were stopped a t  a station. 
Jimmy said we needed gas. I told the inan a t  the station to fill i t  
up. Jimmy asked me if he could go to the bathroom. I could see the 
bathroom door, so I told him he could go ahead. " + " After the 
Inan filled i t  up with gas, Jimmy liad not come back. I pulled the car 
over to the bathroom, went in and he was not in there. I came back 
out, got in the car, drove a while, pulled over and stopped and slept 
until about 9:00 A.M. I then drove to Maryland, when I was ar- 
rested. The time I shot Hal  Locklear in my opinion was between 
11:OO P.M. Wednesday night, 9-18 and 2:00 A.M. September 19, 
1968. The reason I did not shoot Jimmy Locklear, was he took up 
for me, and also that  he was so young. " * * I have had the above 
statement read to me by Deputy Shcrifi Stone and i t  is true to the 
best of my knowledge. 5:30 P.M. Witness: Hubert Stone, Donald 
Poole, Deputy Sheriff, Charles County, Maryland'' 

When the State rested, the defendant elected not to offer evidence. 
Following the arguments and charge of the court, the jury found the 
defendant guilty of murder in the first degree, with a recommenda- 
tion tha t  his punishment be imprisonment for life in the State's 
prison. 

The court denied defendant's motion to set aside the verdict. 
From a sentence of life imprisonment, the defendant appealed. 
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Robert Morgan, Attorneg Gtlneral; Bernard A. Hawell, Assistant 
Attorney General; Ralph Moody, Deputy Attorney General, for the 
State. 

Everett L. Henry, W. Ear l  ,Britt for the defendant. 

The record discloses the defendant, a t  the conclusion of his trial, 
made eleven assignments of error. However, in the brief filed here, 
his careful and faithful attorneys have discussed only three questions 
of law which are decisive of this appeal. Only questions 1 and 2 
require discussion. The third irivolves a formal objection -the re- 
fusal of the court to set aside the verdict. 

[I] The defendant's counsel place their main reliance for a new 
trial on the ground of alleged error in admitting in evidence the de- 
fendant's confession. At  the time the State offered the confession the 
defendant objected, whereupon Judge Hall, in the absence of the 
jury, conducted a voir dire exmination. The scope of the inquiry 
was broad and the evidence introduced was in detail. State's wit- 
nesses Sheriff Garner, Deputy Sheriff Poole of Charles County, 
Maryland, and Deputy Sheriff Stone of Robeson County, North 
Carolina, testified tha t  full and complete warnings of the defendant's 
rights were given before any questions mere asked. The defendant, 
in his testimony, admitted the warnings were given, but contended 
tha t  a t  the time he made the statements, he had been drinking 
heavily, taking drugs, and did not fully appreciate his situation. H e  
further testified tha t  Deputy Sheriff Poole agreed to go to North 
Carolina and testify for him; that  Deputy Sheriff Stone told him 
tha t  prisoners in North Carolina were permitted to avail themselves 
of a work release program and were paid during the time they were 
serving sentences. 

Judge Hall heard the evidence, found the facts, and concluded 
therefrom the defendant's admissions were freely, voluntarily and 
understandingly made without any inducement or coercion. The evi- 
dence fully supports the f indin~s.  In  fact, before any questions were 
asked, and immediately after arrest when the officers emerged from 
the restroom, and in the presence of the defendant's brother, the de- 
fendant said this to him: "This time they have got me for more 
than jail break." The confession was properly admissible in evi- 
dence. State v. Bishop, 272 1Y.C. 283, 158 S.E. 2d 511; State v .  
Childs, 269 N.C. 307, 152 S.E. 2d 453; State v. Fuqua, 269 N.C. 223, 
152 S.E. 2d 68; State v. Gray 268 N.C. 69, 150 S.E. 2d 1 ;  State v .  
Barnes, 264 N.C. 517, 142 SX. 2d 344. 
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121 The defendant's second objection to the trial involves the fol- 
lowing instruction to the jury: ". . . (I further instruct that  i t  is 
also murder in the first degree where the killing is done in the com- 
mission or the attempted commission of a robbery or other felony. 
++ n H The unlawful and felonious and willful killing of a human 
being committed in the perpetration or attempt to perpetrate a rob- 
bery or other felony is murder in the first degree, irrespective of any 
premeditation, deliberation or malice aforethought. That is to say, 
members of the jury, when a murder is committed in the perpetra- 
tion or attempt to perpetrate the felony of robbery, i t  is murder in 
the first degree, irrespective of premeditation, deliberation or malice 
aforethought.) " 

G.S. 14-17 provides: "A murder which shall be perpetrated by 
means of poison, lying in wait, imprisonment, starving, torture or 
any other kind of willful, deliberate and premeditated killing, or 
which shall be committed in the perpetration or attempt to perpe- 
trate any arson, robbery, burglary or other felony shall be deemed 
to be murder in the first degree." 

[3] Before giving the quoted instruction, Judge Hall charged that  
the jury, according to its findings from the evidence, might return 
one of these verdicts: (1) Guilty of murder in the first degree; (2) 
Guilty of murder in the first degree with recommendation of life im- 
prisonment; (3) Guilty of murder in the second degree; (4) Guilty 
of manslaughter; or (5) Kot guilty. The indictment in this case 
neither alleged the killing was done after premeditation and delib- 
eration, nor in the perpetration or attempt to  perpetrate a robbery. 
Nevertheless, the bill is sufficient to sustain a verdict of murder in 
the first degree if the jury should find from the evidence, beyond n 
reasonable doubt, that  the killing was done with malice and after 
premeditation and deliberation; or in the perpetration or attempt to 
perpetrate a robbery. The form of the bill and its effect as above 
set out are justified by G.S. 15-144; State v. Arnold. 107 N.C. 861; 
State v. Covington, 117 N.C. 834; State v. Foglentan, 204 N.C. 401, 
168 S.E. 536; State v. Limey, 212 N.C. 739, 194 S.E. 470; State v. 
Streeton, 231 N.C. 301, 56 S.E. 2d 649; State v. Maynard, 247 N.C. 
462, 101 S.E. 2d 340; State v. Hill, decided December 10, 1969. 

[4] If a defendant is charged with murder in the first degree by 
bill of indictment drawn under G.S. 15-144, and desires to know 
whether the State relies on proof the killing was done with pre- 
meditation and deliberation, or in the perpetration or attempt to 
perpetrate a robbery, he should apply for a bill of particulars as 
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provided in G.S. 15-143. State v. Stephens, 170 N.C. 745; State v. 
Gibbs, 234 N.C. 259, 66 S.E. 2d 883. 

Careful review fails to disclose any error of law in the trial. 

No error. 

MOORE, J .  did not participate in the decision of this case. 

STATE O F  NORTH CAROLINA v. GEORGE JUNIOR JENNINGS 

No. 34 

(Filed 6 January  1970) 

1. Homicide 3 21- second-degree murder - sufficiency of evidence 
E ~ i d e n r e  of defendant's guilt of murder in the second degree held suffi- 

cient to be submitted t o  the  jury. 

2. Homicide 5 5- murder in Ithe second degree - definition 
Murder in the second degree is  the nnlawflrl killing of a human being 

with malice, but without l~remeditatiori and deliberation. 

3. Homicide 3 14- presumptions from use of deadly weapon - unlaw- 
ful killing - malice 

Where there is  plenary eridence in second-degree murder prosecution 
tha t  tlie deceased died from a \~ounrl  intentionally inflicted by defendant 
with a rifle, tlie presumptions arise tha t  the Billing was unlawful and  
tha t  i t  was done with malice. 

4. Homicide 8 14- burden of proof - self-defense and mitigation 
I t  is incumbent upon defendant to w t i s f ~  the jury  t h a t  t he  homicide 

x ~ a s  committed without malice so as to mitigate it to manslaughter, or 
tha t  the homicide mas justified on the  ground of self-defense. 

5. Homicide a 27- instrnctiolls on manslaughter - sufficiency of evi- 
dence 

Instruction, in second-degree murder prosecution, which would allow the  
j u r ~  to find (lofendant guilty of manslauqhter if i t  found tha t  he had killed 
the rleceasecl in sudden pascion or heat of blood, held justified by facts 
which would allow the inferewe tha t  (Iec~ased approached defendant with 
a pistol ~ )~ , i i i t od  a t  him on the same tiny that  ciefendant and decea~ed  had 
bren engaged in a n  altercation. 

6. Criminal Law 113- instirnctions - matters not in evidence 
I t  is  error for the trial judge to charge on matters which materially af- 

fect the issue when they a r e  not supported by the evidence. 
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7. Homicide § 27- instructions on  manslaughter - "heat of passion 
o r  blood" 

The terms "heat of passion" or "heat of blood" as used in instructions 
on manslaughter are synonymous. 

8. Homicide § & mitigation of homicide - passion of t e r ror  
When there are circumstances strongly calculated to excite the passion 

of terror, a homicide may be mitigated from murder to manslaughter. 

9. Homicide 5 28- instruction on  self-defense - explanation of "with- 
o u t  fault" and  "free from blame" 

Where the defendant in a second-degree murder prosecution had been 
engaged for a period of years in improper conduct with deceased's wife, 
which, in the eyes of an arerage juror, ~vould tend to fix him with blame 
and fault in the shooting of deceased, the trial court, a t  defendant's re- 
quest, should have defined and explained the meaning of the words "with- 
out fault" and "free from blame" in its instructions to the jury on the 
law of self-defense, such explanation being necessary to relate properly 
defendant's conduct to the time and place of the homicide and to dispel 
the idea that defendant's right of self-defense was precluded solely by rea- 
son of his prior improper association with the wife of deceased. 

10. Criminal Law 9 113- instructions - words of common usage - 
definition 

I t  is not error for the court to fail to define and explain words of com- 
mon usage in the absence of a request for special instructions. 

11. Homicide 5 9- self-defense - defendant's immoral conduct 
The fact that defendant has previously been guilty of immoral conduct 

or wrongful acts, or has had past difficulties with the decedent, does not, 
standing alone, deprive defendant of his right of self-defense. 

12. Homicide § + self-defense - requirement t h a t  defendant b e  f ree  
from faul t  

The requirement that a defendant must be free from fault in bringing 
on the difficulty before he can have the benefit of the doctrine of self- 
defense ordinarily means that he himself must not have precipitated the 
fight by assaulting decedent or by inciting in him the reaction which 
caused the homicide. 

13. Homicide § 0- self-defense - free from faul t  - t ime and  place 
of killing 

Whether the defendant is free from blame or fault will be determined 
by his conduct a t  the time and place of the killing, but this determination 
is not confined to the precise time of the fatal encounter. 

14. Homicide § 28-- instruction on self-defense - use of force - omis- 
sion of apparent necessity 

S n  instruction on self-defense that the defendant could use no more 
force than was reasonably necessary to repel an assault by deceased is 
erroneous in omitting the element of apparent necessity, and the error 
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is not cured by correct instructions on this point in other portions of the 
charge. 

~IOORE, J., took no part in the consideration or decision of this case. 

Husrcrns, J., dissents. 

0s Certiorari to the North Carolina Court of Appeals to review 
its decision, reported in 5 N.C. App. 132. 

Defendant, George Junior Jennings, was indicted by a Guilford 
County Grand Jury for the murder of Willie Edward Gibson. Upon 
call of the case :it the 9 December 1968 Criminal Session of Guil- 
ford Superior Court, the ~olici1,or for the State elected to t ry  de- 
fendant for murder in the second degree or manslaughter. Defend- 
ant  entered a plea of not guilty. 

The evidence offered in the case, in summary, tends to show: 

Defendant had been "dating" the wife of \ITillie Gibson for a 
period of four or five years. Dccea;ed and defendant had words 
about this relationship in the year 1967. On 17 July 1968, Jennings 
took Mrs. Gibson and her clddrcn lo the home of a relative who 
lived two doors from her father, Lavy Clamson. She moved to her 
father's home on the following Friday. On Saturday, 20 July 1968, 
.Jennings was traveling on Penny Road in Guilford County, allegedly 
returning from :in attempt to pnnn his loaded riflc, when Gib-on 
blocked the road with his aut~m~obilc ,  opened the door of defend- 
ant's automobile, cursed him acd .truck him in the face ~v i th  some 
hard object. Jennings therellpon went to his home and told his wife 
that  he was going over to see Willic and ask him why he had hit 
him. With the loaded riflc ?till in his poqw4on.  Jennings drove to 
the Clawon hoi~ce, where he obw-yeti the automobile that Willie 
Gibson had been driving parked in the Claw~on yard. He  drove past 
once, then came back and stopped his automobile on Bundy Road, 
near the Clawson driveway. \TTillir Gibqon came out of the house and 
paused near hi. ~utomobile before proceeding towards defendant's 
car. The State's witnesses did not see Gibson obtain a pistol a t  that  
time, although there wai. evidence offerd by defendant tha t  deceased 
had obtained a 32 pictol and nas  pointing it toward defendant as he 
approached defendant's automobile. The evidence is in conflict as 
to who fired first. Gibson w n t  to the rear of defendant's car and 
there was evidence tha t  he shot through the rear window and that  
defendant fired several shots through the rear window. Gibson then 
ran across Bundy Road and over a low bank. Defendant Jennings 
got out of his automobile, squatted down and fired more shots a t  de- 
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ceased, who was still pointing his pistol toward defendant. Gibson 
then said, "Don't shoot me no n~ore,"  and collapsed in the field. De- 
fendant went to the field and then left and placed himself in police 
custody. The State offered medical evidence to the effect that  de- 
ceased died as a result of a gunshot wound. 

There was testimony tha t  the pistol used by Gibson had been 
fired once and, because of malfunction, could not have been fired 
more than once. There mas also evidence of threats by deceased 
against the life of defendant. A more detailed statement of facts 
may be found in the opinion of the North Carolina Court of Appeals. 

The jury returned a verdict of guilty of manslaughter, and from 
the judgment rendered thereon defendant appealed to  the  North 
Carolina Court of Appeals. Tha t  Court found no error in the trial 
below and defendant filed petition for writ of certiorari to the North 
Carolina Court of Appeals to review its decision pursuant to G.S. 
7A-31 (c) (1 ) ,  (2) and (3) .  The petition for certiorari was allowed 
by order dated 29 August 1969. 

Attorney General Morgan and 8ta.g Attorney Andrew A .  Vanore, 
Jr., for the State.  

Schoch, Schoch and Schoch, b y  Arch I<. Schoch, Jr., for defendant. 

[I] Defendant assigns as error the refusal of the trial court to 
grant his motion for nonsuit a t  the close of all the evidence. 

[I-4) The State elected to prosecute defendant for second degree 
murder. Murder in the second degree is the unlawful killing of a, 
human being with malice, but without premeditation and delibera- 
tion. State v. Foust, 258 N.C. 453, 128 S.E. 2d 889; State v. Street, 
241 N.C. 689, 86 S.E. 2d 277. There was plenary evidence tha t  de- 
ceased died from a wound intentionally inflicted by defendant with 
a rifle, thus creating the presumptions tha t  the killing was unlawful 
and that  i t  was done with nmlicc. Stnte v. Alcadotcs, 272 N.C. 327, 
158 S.E. 2d 638; State v .  Redfern ,  246 N.C. 293, 98 S.E. 2d 322. 
Upon the jury finding that decewed died from a wound intentionally 
inflicted by defendant with a rifle, i t  became incumbent upon de- 
fendant to satisfy the jury that the homicide was committed without 
malice so as to mitigate i t  to manslaughter or that  thc homicide was 
justified on the ground of self-defense. Stnte v. Redfcrn ,  supra; 
State v. Gordon, 241 N.C.  356, 85 S.E. 2d 322. We hold that the 
Court of Appeals correctly overruled this assignment of eyor.  
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The reasoning and authorities cited by the Court of Appeals in 
overruIing defendant's assignment of error relative to cross-examina- 
tion of defendant as to previous criminal convictions, without limit- 
ing instructions, appear to be (correct, and further discussion by us 
is not required. 

[S-71 By his Assignment of ]Error No. 3, defendant contends that  
the trial judge erred in his instructions to the jury by allowing the 
jury to find defendant guilty of manslsughter if i t  found that  he had 
killed the deceased "in sudden passion" or "heat of blood." Admit- 
tedly, i t  is error for the trial judge to charge on matters which ma- 
terially affect the issues when they are not supported by the evi- 
dence. State v. Knight, 248 N.C. 384, 103 S.E. 2d 452; State v. Mc- 
Coy, 236 N.C. 121, 71 S.E. 2cl 921. However, if the instruction is 
based upon a state of facts presented by a reasonable view of the 
evidence produced a t  the trial, there is no prejudicial error. State v. 
Wilson, 104 N.C. 868, 10 S.E. 315. The terms "heat of passion" or 
"heat of blood," as used by the trial judge, are synonymous. 

I n  Black's Law Dictionary (4th ed. 1951) a t  page 1281, we find 
the following definition: 

"PASSION. In  the definition of manslaughter as homicide 
committed without premeditation but under the influence of 
sudden 'passion,' this term means any of the emotions of the 
mind known as rage, anger, hatred, furious resentment, or ter- 
ror, rendering the mind incrzpable of cool reflection. Stell v. State, 
Tex. Cr. App., 58 SW 75; State 2). Johnson, 23 N.C. 362, 35 Am. 
Dec. 742; Winton v. State, 151 Tenn. 177, 268 SW 633, 637; 
Collins v. State, 88 Fla. 578, 102 So. 880, 882; Commonwealth 
v. Flax, 331 Pa. 145, 200 A. 632, 636." 

In  1 Wharton, Criminal Law and Procedure § 275 (Anderson 
ed.) a t  page 584, i t  is stated: 

"Passion is not limited to rage, anger, or resentment. It may be 
fear, terror, or, according to some decisions, 'excitement' or 
Lnervousne~~. '  . . ." 

[a] This Court has recognized that  when there are circumstances 
strongly calculated to excite the passion of terror, a homicide may 
be mitigated from murder to manslaughter. State v. Will, 18 N.C. 
121. 
[5] The instant case presents facts which would allow the infer- 
ence that deceased approached defendant with a pistol pointed a t  
him on the same day that defendant and deceased had been en- 
gaged in another altercation. It is reasonable to infer from this evi- 
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dence t h a t  defendant might have become dominated by a sudden 
passion or rage, anger, fear or terror tha t  caused him to  inflict the  
fatal wound. In  any event, i t  would seem tha t  the instruction com- 
plained of was for defendant's benefit rather than to his prejudice, 
since i t  presented a ground upon which the homicide could have been 
reduced from murder in the second degree to  manslaughter. We find 
no error prejudicial to defendant in this assignment of error. 

[9, 101 Defendant next contends that  the trial court erred in its 
charge on self-defense in failing to define or further explain the 
words "without fault" and "free from blame" in bringing on the 
controversy, when defendant specifically requested such charge. The 
words "without fault" and "free from blame" are words of common 
usage and would ordinarily require no explanation to be under- 
stood. There are many cases in this jurisdiction which hold tha t  it 
is not error for the court to fail to define and explain words of com- 
mon usage in the absence of a request for special instructions. State 
v. Hall, 267 N.C. 90, 147 S.E. 2d 548; State v. G o d u h ,  267 N.C. 
216, 147 S.E. 2d 890; State v. Jones, 227 X.C. 402, 42 S.E. 2d 465. 
Further, this Court has approved charges on self-defense which 
used these words or words so nearly tdentical as to be indistinguish- 
able without further definition or amplification. State v. De  Mai, 
227 K.C. 657, 44 S.E. 2cl 218; State v. Robinson, 213 N.C. 273, 195 
S.E. 824; State v. Parker, 198 N.C. 629, 152 S.E. 890; State v. 
Pollal-d, 1G8 N.C. 116, 83 S.E. 167. 

I n  State v. Crisp, 170 N.C. 785, 87 S.E. 511, Hoke, J., speaking 
for the Court, stated: 

"In some of the decisions on the subject i t  has been stated as 
a very satisfactory test tha t  this right of perfect self-defense 
will be denied in cafies where, if a homicide had not occurred, 
a defendant ~ o u l d  be guilty of a misdemeanor involving a 
breach of the peace by reason of the manner in which he had 
provoked or entered into a fight. Under our decisions such a 
position would exist: a. Whenever one has wrongfully assaulted 
another or committed a battery upon him. b, when one has pro- 
voked a present difficulty by language or conduct towards an- 
other that is calculated and intended to bring i t  about. . . . 
And in this connection, i t  is properly held tha t  language may 
have varying significance from difference of time and circum- 
stances, and the question is very generally for the determina- 
tion of the jury." (En~phasis  ours) 

[11-131 Likewise, i t  is our opinion tha t  conduct towards another 
must be evaluated within the framework of the surroundings, cir- 
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cumstances and parties, including their previous relations and the 
then existing state of their feelings. However, the fact tha t  a person 
has previously been guilty of i~nmoral conduct or wrongful acts, or 
has had past difficulties with the decedent, does not, standing alone, 
deprive a defendant of his right of self-defense. 40 C.J.S., Homicide, 
§ 119, a t  990. The requirement that a defendant must be free from 
fault in bringing on the difficulty before he can have the benefit of 
the doctrine of self-defense ordinarily means tha t  he himself must 
not have precipitated the fight 13y assaulting the decedent or by in- 
citing in him the reaction which caused the homicide. Usually, 
whether the defendant is free from blame or fault will be determined 
by his conduct a t  the time and place of the killing. Yet the fault in 
bringing on a difficulty which will deprive him of the right of self- 
defense is not confined to the precise time of the fatal encounter, but 
may include fault so closely connected with the difficulty in time and 
circumstances as to be fairly regarded as operating to bring i t  on. 
40 Am. Jur.  2d, Homicide, § 145, a t  434. 

191 Here, defendant had been engaged for a period of years in 
conduct with decclased's r i f e  which, in the eyes of an  average juror, 
mould fix him with blame and fault, and under the particular facts 
of this case the court should have amplified and explained the mean- 
ing of "without fault" and "free from blame." We wish to make i t  
crystal-clear tha t  we do not intend to overrule the line of cases 
which have used the words "without fault" or "free from blame" 
without further definition when there was no request for further 
instruction. We emphasize that  this opinion must be read in connec- 
tion with the facts of the case. Light Co.  v. dfoss, 220 N.C. 200, 17 
S.E. 2d 10. We conclude that  upon the facts of the instant case, upon 
request of counsel, the court should have further clarified the charge 
so as to properly relate defendant's c,onduct to the time and place 
of the homicide and to dispeI any idea that  defendant's right of self- 
defence was precluded solely by reason of his prior improper asso- 
ciation with the wife of deceased. 

1141 Defendant contends tha t  the trial judge erred in his instruc- 
tions on self-defense by instructing the jury tha t  defendant could 
use no more force than was reasonably necessary without the further 
alternative "or apparently necessary." In his original instructions 
and again in additional instructlong, given a t  the request of the jury, 
the trial judge charged as follocvs: 

"Now, when you come to consider the plea of self-defense, 
you should ask yourselves these questions: No. One: A t  the 
time the fatal shot was fired by the defendant, if you find tha t  
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i t  was fired by him, that  took the life of the deceased, Willie 
Gibson, was the defendant a t  a place where he had a right to 
be? Second: Was the defendant himself without fault in bring- 
ing on or entering into the encounter or difficulty with the de- 
ceased Willie Gibson? Third: Was the defendant unlawfully or 
feloniously assaulted by the deceased Willie Gibson? Four: Did 
the defendant believe and have reasonable grounds to believe 
that  he was about to suffer de:tth or great bodily harm a t  the 
hands of the deceased Willie Gibson? Five: Did the defendant 
act with ordinary firmness and prudence under the circum- 
stances as they reasonably appclared to him, and under the be- 
lief that  it was necessary to kill the deceased, Willie Gibson, in 
order t o  save his own life or to protect his person from enor- 
mous bodily harm? Six: Did he use no more force than was rea- 
sonably necessary to repel the assault which he contends the de- 
ceased, Willie Gibson, qcas making z~pon him a t  the time the 
deceased. Willie Gibson, was killed?" (Emphasis ours) 

In the case of State v. Francis, 252 N.C. 57, 112 S.E. 2d 756, the 
defendant assigned as error this pertinent portion of the charge: 

"So, in determining the degree of force one may use, the lam 
permits a person to use such force as is reasonably necessary to 
protect himself, and he can even go to the extent of taking 
human life where it is necessary to save himself from death or 
great bodily harm, but if he uses more force than is reasonably 
necessary he is answerable to the law." 

The court granted a new trial and stated: 

"(2)  It is erroneous in t,hat the court failed to charge the jury 
with respect to the use of such force as was necessary or ap- 
parently necessary to protect the defendant from death or great 
bodily harm. The plea of self-defense rests upon necessity, real 
or apparent." 

Accord: State v. Kirby, 273 N.C. 306, 160 S.E. 2d 24; State v. Hardee, 
3 N.C. App. 426, 165 S.E. 2d 43; State v. Fowler, 250 N.C. 595, 108 
S.E. 2d 892; State v. Goode, 249 N.C. 632, 107 S.E. 2d 70; State v. 
Rawley, 237 N.C. 233, 74 S.E. 2d 620; State v. Moore, 214 N.C. 
658, 200 S.E. 427. This unbroken line of decisions clearly indicates 
error in the charge. 

The court, in several other places, charged correctly as  to ap- 
parent necessity. It is apparent that  the able judge was fully cog- 
nizant of the principles of law involved, but that he fell into the 
snare, on both these occasions, of using a stereotyped set of ques- 
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tions tha t  have consistently ca,used confusion and error in charges. 
Nor can this error be cured because the court correctly instructed 
the jury in other portions of the charge. I n  the case of State v. John- 
son, 184 N.C. 637, 113 S.E. 61'7, the trial judge, inter alia, charged: 

" 'In order to excuse the ]tilling, on the plea of self-defense, it 
is necessary for the accused to diow that  he quit the combat be- 
fore the mortal mound was given, or retreated or fled as far as 
he could with safety, and then, urged on by mere necessity, 
killed his adversary for the preservation of his ox7n life.' " 

Holding this portion of the charge to be error, the Court stated: 

"It was incorrect and material error to charge the jury that  
the prisoner must have killed the deceased from mere necessity, 
in order to excuse the homicide, Whether there v a s  any actual 
necessity for killing the deceased in order to save his own life, 
or to prevent great bodiby harm to him, makes no difference, 
p ro~ided ,  a t  the time, the prisoner believed, and had reason to 
believe, tha t  from thc facts and circum+mces as they then ap- 
peared to l i m  he ~ r t s  about to be killed, or to suffer Fome enor- 
mous bodily harm. 
. . . . . 

"It is true tha t  the judge in this case did, in another part  of 
his charge, give the correct instruction, but he did not retract 
the erroneous one and substitute the other in its place; and, 
therefore, the jury were left to conjecture as to which of the 
two essentially different principles applied to this case." 

We aIso find the following statement in the case of State v. 
Ellerbe, 223 N.C. 770, 28 S.E. 2d 519: 

"It is contended on behalf of the State that ,  taking the 
charge contextually, there is no prejudicial error. We cannot so 
hold. An errcneous instruction upon a material aspect of the 
case is not, cured by the fact that  in other portions of the 
charge the law is correctly stated. This is especially applicable 
in the instant case, because the jury was instructed that,  in 
order for the defendant to have the benefit of the principle of 
law, tha t  is, of self-defen;e, he must show certain things, some 
of which he was not required to show under the facts and cir- 
cumstances disclosed on this record, in order to have the jury 
consider his evidence on the plea of self-defense. It is impossible 
to determine on which of the in3tructions the jury acted." 

See also: State v. Fowler, supra; State v. Isley, 221 N.C. 213, 19 
S.E. 2d 875; State v. Floyd, 2'20 N.C. 530, 17 S.E. 2d 658; State v. 
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Starnes, 220 N.C. 384, 17 S.E. 2d 346; State v. Mosley, 213 N.C. 
304, 195 S.E. 830; State v. Johnson, supra. 

We do not deem i t  necessary to rule on the other assignments 
of error since these questions may not recur in a new trial. 

The decision of the Court of Appeals is reversed and t,he cause 
is remanded to that  Court with direction to award a new trial to be 
held in accordance with the principles herein stated. 

Error and remanded. 

HUSKINS, J., dissents. 

MOORE, J., took no part in the consideration or decision of this 
case. 

REVEREND JAMES R. WALKER, JR. v. CITY O F  CHARLOTTE AND 
WILLIAM H. JAMISON, SWERIXTENDENT OF BUILDING INSPECTION OF 
THE CITY OF CHARLOTTE 

No. 53 

(Filed 6 January 1970) 

1. Constitutional Law § 11- private property r igh ts  v. public interest 
As between a citizen and the public, the citizen's private property 

rights must be subordinated to such reasonable regulation as the over- 
riding public interest requires. 

2. Constitutional L a w  8 13- minimum standards f o r  buildings 
For the purpose of protecting life, health, safety and welfare, the Gen- 

eral Assembly has power to promulgate rules, fix minimum standards, pre- 
scribe materials and designs for buildings and other structures so long as  
they are not arbitrary, capricious or unreasonable and so long a s  they 
tend to promote health, safety and welfare. 

S. Constitutional Law § 13; Municipal Corporations § 37- condem- 
nat ion of unsafe buildings - constitutionality 

The statute, G.S. 160-151, authorizing municipalities to condemn unsafe 
buildings, provisions of the Charlotte Building Code authorizing city au- 
thorities to inspect buildings for the purpose of ascertaining whether 
safety standards are  being observed and to order correction or removal 
of structures found to be unsafe, and provisions of the Charlotte City 
Code authorizing the authorities to correct or remove unsafe buildings 
are held constitutional as  applied to the owner of a building who stipulated 
that he was in violation of an order to remove the building and that he 
intended to remain in violation of such order. 
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APPEAL by plaintiff from E:rvin, J., April, 1969 Schedule C Ses- 
sion, MECKLENBURG Superior Court. 

Upon proper petition, a t  the request of both parties, and because 
of the constitutional and procedural questions involved, this Court 
ordered the appeal docketed here without prior review by the North 
Carolina Court of Appeals. 

A t  the trial, a jury was waived. The parties entered into the 
following stipulation of facts: 

"Plaintiff, acting as his own counsel, and Henry TV. Underhill, 
Jr., Counsel of Record for the defcndants, being of the opinion 
that the resolution of this controversy depends upon questions 
of law and having heretofore mai~~ecl a jury trial in the cause 
and consented tha t  the court mav hear and resolve said matters 
upon an agreed STATEMEKT OF FACTS, stipulate and agree 
as follows: 

1. Tha t  the plaintiff is the on7ner of a mood frame dwelling 
house located on the corner of West Summit Avenue and South 
Church Strcet in the City of Charlotte and that  said dwelling 
is listed as 1449 South Church Street and was used by the plnin- 
tiff in connection with his Dusin13ss as a RIinister and as an at- 
torney a t  law. 

2. Tha t  plaintiff's dwelling, from time to time prior to the 
present controversy, had been the subject of repairs which were 
authorized by the City of Charlotte through the issuing of build- 
ing permits. the last of which n-as issued in Sovembcr of 1959 
for the re-roofing of the entire dm-elling. 

3. That  the defendants, by letter and Order dated March 24, 
1964, ordered plaintiff to rcmove his dr~elling within 30 days 
from the date of the letter and order as the same is set forth in 
Paragraph IV of the complaint. Tha t  defendants order was is- 
sued after proper administrative procedure as set forth by the 
Yorth Carolina General Statutes and by the Ccde of the City 
of Charlotte had been followed. Tha t  defendants' order was is- 
sued along with notice to plaintiff that  plaintiff's building had 
been found to be unsafe pursuant to Sections 5-6(e) of the Char- 
lotte Building Code; further, these Code provisions set forth a 
procedure for notice, opportunity to be heard and the right to 
appeal from decieions of the Superintendent. 

4. Tha t  t,he order to remove said dwelling as aforesaid was 
based upon an inspection of plaintiff's premises, and was issued 
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after administrative procedures specified and set forth in the 
Charlotte Building Code had been followed by defendants a~ 
set forth in the letter and Order dated March 24th) 1964. 

5.  That  no warrant for entry and inspection of the plaintiff's 
dwelling was had or secured by the defendants and no search 
warrant is required by law and is set forth in Paragraph 5 of 
the Further Answer and Defense of the defendants. That  plain- 
tiff was present a t  the time this building was inspected on June 
23rd, 1964, and plaintiff, a t  no time, prohibited defendants from 
entering and inspecting his building. 

6. That  by June 23, 1964, plaintiff had made extensive repairs 
to his dwelling, including the replacement of windows, doors and 
siding on the house and that  plaintiff was tried and convicted 
for making repairs without a permit as is set fort,h in Paragraph 
IX of the complaint. 

7. That  the action of the defendants in condemning and order- 
ing plaintiff's dwelling removed after inspection was authorized 
and done pursuant to authority of law, to wit: G.S. 160-151, 
Charlotte City Charter, Section 6.61 and 6.162 and the Build- 
ing Code of the City of Charlotte, Section 5-6(e) as the same 
are set forth in Paragraph I11 (a) ,  (b) and (c) of the com- 
plaint. 

8. That  plaintiff is in violation of the Order of March 24, 1964, 
and intends to remain in violation of the same for reasons set 
forth in Paragraph XI of the complaint and other paragraphs 
of the complaint." 

At  the conclusion of the hearing, Judge Ervin entered judg- 
ment: 

"2. The Constitutions of the United States and the State of 
North Carolina protect property owners from unreasonable in- 
vasions of their right to privacy, and against public entry of 
government agents, unless such entry is pursuant to a valid 
warrant or unless entry to  the property is permitted. 

3. The Constitution of North Carolina prohibits municipal 
investigating agents and officials from exercising unbridled dis- 
cretion in making standards and formulating rules concerning 
building safety, and such officials may act only pursuant to rea- 
sonable statutory limitations or guidelines as set forth in mu- 
nicipal ordinances. 

4. The acts in question set forth reasonable standards. 
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5. Property owners are guaranteed a right to procedural due 
process by the Constitutions of the United States and the State 
of North Carolina. Sections 5-6 and 5-7 of the Charlotte City 
Code establishes procedures conforming to administrative due 
processes and comply with the Constitutions of North Carolina 
and the United States. 

6. The issuance of building permits and the control of building 
repairs are generally valid exercises of police power, and a mu- 
nicipality may promulgate ordinances to secure the health and 
safety within its limits eve11 though statutory authority for such 
ordinances be general in nzture. 

7. It is therefore, the conclusion of this court that  North Car- 
olina General Statute 160-151, Charlotte Charter provisions 
under sections 6.61 and 6.162, and Charlotte Code provisions 
5-6 and 5-7, set forth reasonable procedures for the exercise of 
police power, and do not violate the Constitutions of North 
Carolina and the United States, and tha t  the City of Charlotte, 
purmant to said provision~j, has acted in a valid and constitu- 
tional manner. 

I T  IS, TIII3REFORE, OIIDERED, ADJUDGED AND DE-  
CREED that  North Carolma General Statute 160-151, Sections 
6.61 and 6.162 of the Charlotte City Charter, and Sections 5-6 
and 5-7 of the Charlotte City Code are valid and constitutional; 
and a temporary restraining order presently in effect against 
defendants' removal or demolition of plaintiff's dwelling house 
located a t  1449 South Church Street in the City of Charlotte, 
be and is hereby dissolved." 

The petitioner appealed. 

James R. Walker, Jr., Salnztel S.  LTfitchell, for the plaintiff. 

W .  A. W a t t s  for the defendants. 

The plaintiff in this action seeks to have the court declare un- 
constitutional as applied to him: (1) the provisions of G.S. 160-151; 
(2) the Cllarlotle Building Code, which provides for the inspection 
of buildings for the purpoqe of ascertaining whether the standards 
of safety set up in the Code :are being observed and to order cor- 
rection or removal of structurc:s found to be unsafe; (3) tha t  part  
of the City Code ~ ~ h i c h  authorizes the authorities to correct or re- 
move unsafe buildings or parts thereof in thc City which are ascer- 
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tained to be dangerous to health, safet,y, lives of the occupants, the 
general public, or persons passing or living in the vicinity, or dan- 
gerous to the security of adjoining property, or especially dangerous 
t,o the lives of fire fighters in case of fire. 

The plaintiff's first attack on the safety regulations was made 
by suit in the Superior Court of Mecklenburg County instituted 
July 23, 1964. From a holding adverse to the plaintiff, he appealed 
to this Court. The opinion is reported in 262 N.C. 697, 138 S.E. 2d 
501, affirming the decision of the Superior Court. 

Later, a criminal proceeding against Walker was originated by 
warrant in the Recorder's Court of the City of Charlotte. The war- 
rant charged the unlawful and wilful violation of the City Code by 
attempting to make repairs without obtaining a permit from the 
Building Inspector, in violation of the City Code, and made criminal 
by G.S. 14-4. At the trial, the defendant moved to quash the war- 
rant and dismiss the prosecution upon the ground the statutes and 
the Code provisions under which the warrant was drawn violated 
Article I, Sec. 1, 8, 15 and 34, Con~t~itution of North Carolina and 
the Fourth and Fourteenth Amendments to the Constitution of the 
United States. 

The Recorder overuled the motion to quash, heard the evidence 
offered by the prosecution, consisting of the City Code, testimony as  
to the dilapidated condition of the defendant's residence, the find- 
ing it  was unfit for habitation, was beyond reasonable repair, and 
that  the defects could not be remedied so as to  meet the minimum 
standards of the Charlotte Housing Code. The Superintendent of 
Building Inspection, upon the findings, directed the building be de- 
molished or removed. The defendant undertook to do repair work 
himself without applying for or receiving any permit. The defendant 
did not testify. The Recorder entered a verdict of guilty. From the 
judgment, he appealed to the Superior Court of Mecklenburg County. 

I n  the Superior Court the State repeated the evidence offered and 
the defendant repeated the motions made before the Recorder. The 
jury returned a verdict of guilty. Judge McLean imposed a sentence 
of 30 days, suspended on the condition the defendant comply with 
the City Building and Housing Code and pay costs. 

On appeal, this Court held: 

"It is within the police power of the General Assembly and of a 
city, when authorized, to establish minimum standards, ma- 
terials, designs, and construction of buildings for the safety of 
the occupants, their neighbors, and the public a t  large. G.S. 
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143-138; Drum v. Bisaner, 252 N.C. 305, 113 S.E. 2d 560; 
Lutz Industries v. Dixie Honze Stores, 242 N.C. 332, 88 S.E. 
2d 333. The authority to make arid to enforce appropriate safety 
regulations in the public interest arises under the police power. 
I n  case of conflicting interests the public good is and must be 
paramount. 

The Charlotte ordinance and the Legislative enactments in- 
volved in this case are not shown to be violative either of the 
Constitution of Nort,h Carolina or of the United States. I n  the 
trial and judgment below, me find 

No Error." 
Subsequent to the above decision of this Court, the defendant, 

James R. Walker, petitioned the District Court of the United States 
for a writ of habeas corpus by which he challenged his conviction 
upon the ground the section of' the City Code under which he was 
convicted is unconstitutional and in violation of his vested right to 
possess, use and maintain his own private property and tha t  any 
warrant or arrest or verdict or judgment entered against him vio- 
lates these rights under the Fourteenth Amendment to the Constitu- 
tion of the United States. 

On August 3, 1966, after hearing, the United States District Court 
for the Western District of North Carolina (Craven, J )  held: 

"The ordinances and statutes in question here are neither un- 
reasonable nor arbitrary and, therefore, are not repugnant to 
the federal Constitution. It is not unconstitutional for a mu- 
nicipality to take upon itself a duty to see tha t  repairs to build- 
ings within ~ t s  domain will be made in such manner as will pre- 
vent fire and structural hazards. This duty i t  is bound to exer- 
cise to protect the safety and health of the general public. T o  
require a ptlrmit in order to implement such reasonable super- 
vision is not in violation of any provision of the Constitution 
of the United States. 

Petitioner has failed to show a violation of any of his federal 
constitutional rights, and, for this reason, his petition will be, 
and hereby is, dismissed." 

The decision of the District Court on Walker's appeal was re- 
viewed by the T'nited States Court of Appeals for the Fourth Cir- 
cuit. I n  a per curiam opinion, that  Court held: 

". . . The repair and rernodeling work undertaken by Walker 
was both major and extensive, and within the reasonable reach 
of the code. For the reasons s t a t d  in the opinion of the District 
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Court, we find no unconstitutional infirmity in the Building 
Code as applied in this case. Affirmed." 

Walker's petition for certiorari was denied by the Supreme Court 
of the United States. 388 US .  917, 18 L. Ed. 2d 1360. 

[I, 21 As between the citizen and the public, the citizen's private 
property rights must be subordinated to such reasonable regulation 
as the over-riding public interest requires. For the purpose of pro- 
tecting life, health, safety and welfare, the General Assembly has 
power to promulgate rules, fix minimum standards, prescribe ma- 
terials and designs for buildings and other structures so long as they 
are not arbitrary, capricious or unreasonable and so long as they 
tend to promote health, safety and welfare. In  these matters, prop- 
erty rights must yield to the proper exercise of the police power. 
Strong's N. C. Index, 2d Ed., Vol. 2, Sec. 11, "Police Power", p. 203, 
e t  seq. 

[3] The plaintiff has stipulated that  he is in violation of the in- 
spector's order of March 24, 1964 and intends to remain in violation. 
Upon the authorities cited, and for the reasons assigned, the judg- 
ment entered in the Superior Court of Mecklenburg County is 

Affirmed. 

JETTIE BRADY GALLIGAN v. TOWN O F  CHAPEL HILL 

No. 50 

(Filed 6 January 1970) 

1. Municipal Corporations § 1% policeman - governmental function 
A police officer in the performance of his duties is engaged in a gov- 

ernmental function. 

2, Municipal Corporations 8 12- waiver of governmental immunity 
In  the absence of statutory authority a municipality has no power to 

waive its governmental immunity. 

3. Municipal Corporations 5 12- waiver of governmental immunity - 
purchase of liability insurance 

In the absence of some affirmative action by a municipality, the pur- 
chase of motor vehicle liability insurance constitutes a waiver of its gov- 
ernmental immunity to the extent of the insurance policy so obtained. 
G.S. 60-191.1. 

4. Statutes  5 5-- statutory construction 
The intent of the Legislature controls the interpretation of a statute, 

and in ascertaining this intent the courts should consider the language of 
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the statute, the spirit of the Act and what i t  sought to accomplish, and 
the changes to be made and how these should be effected. 

5. Evidence 9 3- facts  witllin common l ~ u o v l e d e  - renewal  of Lia- 
bility insurance 

It is common knowledge that liability insurance must be renewed per- 
iodically and that a renewal policy often has slight modifications as  to 
the vehicles or employees incured or other sin~ilar changes. 

6. Municipal Corporations § 12- waiver of governmental immunity  - renewal of liability insurance - prior  resolution against  waiver 
Municipality did not rraire it:; gorernmental immunity for the negligent 

operation of a police car by its renewal in 1963 of a liability insurance 
1101ic.r on such vehicle, \rhere the municipal governing body had passed in 
1951, after the enactment of G.S. 1GO-191.1, a resolution against wairer 
of its gorernmrntal immunity, the municipality not being required to adopt 
a new resoIution against waiver each time it  renens a liabilib policy or 
acquires a new policy, since its resolution remains in effect until amended. 
rescinded or repealed by the governing bodr. 

ON certiorari to review the decision of the North Carolina Court 
of Appeals, reported in 5 N.C. App. 413, 168 S.E. 2d 665, reversing 
a judgment entered by Clark,  .I., a t  the January 20, 1969 Session of 
Superior Court of ORANGE County, which dismissed the action as to 
the Town of Chapel Hill. 

Plaintiff instituted this action to recover for personal injuries 
and property damage alleged to have been sustained by her in a 
vehicular collision on 18 July 1965. She alleges, and the defendant 
(Town) admits, tha t  a t  the time of the collision Harold P. Smith 
mas a police officer engaged in his officicl duties and was operating 
a car owned by the Town. In  its answer the Town pleaded immunity 
from liability for torts commii,ted by its employees while perform- 
ing a governmental function and prayed that  the action be dismissed 
as  to it. The Town's plea in bar v a s  heard prior to the trial of the 
case on its merits. After hearing the evidcnce on this plea, the pre- 
siding judge made the following findings of fact and conclusions of 
law: 

"The plaintiff alleged and the defendant T o m  of Chapel 
Hill admitted that a t  the time of the collision giving rise to the 
plaintiff's alleged cause of action, the defendant Harold P. Smith 
was a police officer of the Town of Chapel Hill and tha t  he mas 
acting within the course and wope of his employment a t  the 
time of the collision and that  in the exercise of its powers as a 
municipal corporation, it maintained a police force, that  Harold 
P. Smith mr:2s a policeman and tha t  a t  the time of the collision, 
he was in the performance of his duties as a policeman. The 
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plaintiff did not contend that  the Town of Chapel Hill was not 
engaged in a governmental function of a municipality a t  the 
time of the collision giving rise to the plaintiff's alleged cause 
of action. On June 25, 1951, the governing body of the Town 
of Chapel Hill unanimously adopted and enacted a resolution 
or ordinance to the effect that  the governmental immunity from 
liability for torts by the Town of Chapel Hill was not waived, 
the ordinance specifically stating that  under no circumstances 
or in any respect as suggested by Chapter 1015, Session Laws 
of 1951 (G.S. 160-191, et seq.) or in any other manner did the 
defendant Town of Chapel Hill waive its governmental im- 
munity for damages to  property or injury to persons as a result 
of its activities. The resolution and ordinance has not since been 
repealed, rescinded or amended. The defendant Town of Chapel 
Hill had purchased a policy of motor vehicle liability insurance 
and said policy was in full force and effect a t  the time the plain- 
tiff's alleged cause of action arose, but by purchasing said motor 
vehicle liability policy, the defendant Town of Chapel Hill did 
not waive its governmental immunity from liability for torts 
under the provisions of G.S. 160-191.1 for that  i t  took affirm- 
ative action in passing said resolution and ordinance of June 
25, 1951. Based upon the foregoing findings of fact, the Court 
concludes that the defendant Town of Chapel Hill is immune 
from liability for torts committed by its agents and employees 
when engaged in the performance of a governmental function 
and that  the action against the defendant Town of Chapel Hill 
should be dismissed." 

The court thereupon dismissed the action against the Town. Plain- 
tiff then took a voluntary nonsuit as to the individual defendant 
Harold P. Smith and appealed to the North Carolina Court of Ap- 
peals. 

Plaintiff did not except to Judge Clark's findings of fact. She as- 
signed as error his ruling that t,he Town had taken affirmative ac- 
tion retaining its governmental immunity from liability for torts of 
its agents, servants or employees. 

The Court of Appeals reversed the judgment entered by Clark, 
J., and the Town filed a petit'ion for certiorari in this Court, which 
petition was allowed on September 23, 1969. 

Emery  B .  Denny,  Jr., Perry C. Henson, and Daniel W.  Donuhue 
for defendant appellant. 

Ot tway Burton for plaintiff appellee. 
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MOORE, J. 

[I] Prior to the legislative enactment on 14 April 1951 of Chapter 
1015 of the Session Laws of 19151, now codified as G.S. 160-191.1 to 
160-191.5, the common law rule of governmental immunity pre- 
vailed in North Carolina. Miliar v. Wilson, 222 N.C. 340, 23 S.E. 
2d 42. Under this common law rule a municipality is not liable for 
the torts of its employees or agents committed while performing a 
governmental function. A police officer in the performance of his 
duties is engaged in a governmental function. As stated in Croom v. 
Burgaw, 259 N.C. 60, 129 S.E. 2d 586: 

"A police officer duly appointed by a municipality is not a n  
agent or servant of the ci1,y or town in the sense tha t  the doc- 
trine of respondeat superior applies. A municipality is not liable 
in tort  for the wrongful acts of its police officers committed in 
connection with the performance of their duties as such officers. 
M c l l h e n n e ~  v. Wilmington, 127 N.C. 146, 37 S.E. 187, 50 L.R.A. 
470; Parks v. Princeton, 217 N.C. 361, 8 S.E. 2d 217; Gentry v. 
Hot  Springs, 227 N.C. 665, 44 S.E. 2d 85." 

121 In  the absence of statuf,ory authority a municipality has no 
power to waive its governmental immunity. Stephenson v. Raleigh, 
232 N.C. 42, 59 S.E. 2d 195. 

G.S. 160-191.1 reads in pertinent part  as follows: 
"The governing body of any incorporated city or town, by 

securing liability insurance as hereinafter provided, is hereby 
authorized and empowered, but not required, to waive its gov- 
ernmental immunity from liability for any damage by reason 
of death, or injury to person or property, proximately caused 
by the negligent operation of any motor vehicle by an officer, 
agent or employee of such city or town when acting within the 
scope of his authority or within the course of his employment. 
Such immunity is waived only to the extent of the amount of 
the insurance so obtained. Such immunity shall be deemed to  
have been waived in the absence of affirmative action by such 
governing body." 

Following the enactment of this statute, the Board of Aldermen 
of the Town of Chapel Hill on 25 June 1951 unanimously passed the 
following resolution : 

"WHEREAS, Chapter 1015 of the Session Laws of 1951 pro- 
vides a method whereby municipalities may waive their govern- 
mental immunity; and VHEREAS,  one provision of said lam 
seems to require positive action on the part  of this Governing 
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Body with respect to whether or not i t  desires to waive such 
governmental immunity; and, WHEREAS, i t  is the opinion of 
this Governing Body tha t  the  waiving of such immunity is not 
to the best interest of this municipality: NOW, THEREFORE,  
B E  IT RESOLVED BY T H E  BOARD OF ALDERMEN O F  
T H E  TOWN O F  CHAPEL HILL. X. C. [that the Town] does 
not under any circumstances or in any respect as suggested by 
Chapter 1015 of the Session L a w  of 1951 or in any other man- 
ner waive its governmental immimity for damages to property 
or injury to persons as a result of its activities." 

This resolution has not since been repealed, rescinded or amended. 

At  the hearing on the plea in bar the evidence before Judge Clark 
showed that on 11 July 1965 Hartford Accident and Indemnity Com- 
pany issued a liability insurance polic7y to the Town effective to 11 
July 1966. This policy was a renewal of one which had been in ef- 
fect since sometime prior to 1951 and was in full force and effect 
on the date of plaintiff's alleged injuries. Defendant admits tha t  the 
policy covered the car operated by the policeman Harold P. Smith 
a t  the time of the collision in suit and tha t  i t  protected him from 
individual liability for the negligent operation of this motor vehicle 
while he was acting within the course of his employment by the 
Town. 

161 The question for decision is: Did the Town waive its defense 
of governmental immunity from the tort alleged in this action to the 
extent of the liability insurance policy which i t  purchased effective 
11 July 1965, or was this immunity preserved by the resolution 
adopted by the Board of Aldermen on 25 June 1951? 

131 I n  the absence of some affirmative action by the Town, the 
purchase of liability insurance would have constituted a waiver of 
its governmental immunity to the extent of the insurance policy so 
obtained. G.S. 160-191.1; White v. Mote, 270 N.C. 544, 155 S.E. 2d 
75. However, on 25 June 1951 the Town did take affirmative action 
in a most positive manner by the adoption by its Board of Alder- 
men of the resolution which contained no time limit. Does this reso- 
lution continue in effect until repealed or is affirmative action re- 
quired each time the Town renews or purchases additional insur- 
ahce? 

141 The intent of the Legislature controls the interpretation of the 
statute. To  ascertain this intent the courts should consider the lan- 
guage of the statute, the spirit of the Act and what i t  sought to  ac- 
complish, the change or changes to be made and how these should 
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be effected. It should be const]-ued contextually and harmonized if 
possible to avoid absurd or oppressive consequences. Hobbs v. Moore 
Coun ty ,  267 N.C. 666, 149 S.E. 2d 1 ;  E'ozi.rzg v. Whitehall Co., 229 
N.C. 360. 49 S.E. 2d 797; 7 Strong's N. C. Index 2d, Statutes 5 5 .  

In 5 RlcQuillm, Municipal Corporations S 15.42 (3d Ed., 1969)) 
i t  is stated that '.n-hen bylaws or ordinances sre  not limited as to the 
time of their operation they never become obsolete, but continue in 
force until legally repealed or superseded"; 2.nd in 6 XcQuillin, Mu- 
nicipal Corporations $ 22.33 (3d Ed., 1969) i t  is stated tha t  "an 
ordinance properly proved is prewmed to have continued in force 
until the contrary is shown, and the burden of proof is on one who 
asserts the contrary." 

In  Hutchins v. Durham, l:L8 X.C. 457, 24 S.E. 723, 32 L.R.A. 
706, this Court mid: 

". . . I t  is not material tha t  the town had the power to re- 
peal its ordinance, when i t  had never in fact annulled or altered 
i t  in the least particular. . . . In  the same way succeeding 
boards of commissioners are deemed to act, subject to the pro- 
visions of ordinances passed by their predecessors in authority, 
until they see fit to repeal them directly or to substitute others 
inconsistent with the oldel- enactments." 

[5, 61 It is common knowledge that  liability insurance must be 
renewed periodically and tha t  :t renewal policy often has slight mod- 
ifications as to the vehicles or employees insured or other similar 
changes. To require a town to adopt a new resolution each time i t  
renevs a liability insurance policy or acquires a new liability policy 
~vould place an unnecessary and useless burden upon the town and 
impose a condition not provided for in the statute or contemplated 
by the General Assembly. No existing right was taken from its citi- 
zens or from others by the passage of the resolution of 25 June 1951 
by the Board of Aldermen. To the contrary, the Town, after finding 
that  i t  was for the public interebt, <imply sought to retain the im- 
munity whicll i t  had always enjoyed. The Town did, however, pro- 
vide protection to those who might be injured by the negligent acts 
of its agents or employees. 

We conclude tha t  the resolution adopted by the Board of Alder- 
men on 25 June 1951 was affirmative action within the contempla- 
tion of G.S. 160-191.1, and that by the adoption of this resolution 
the Town retained its governmental immunity until such time as the 
Board of Aldermen of the T o x n  of Chapel Hill amends, rescinds or 
repeals this resolution. 
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We hold, therefore, that  the judgment of the trial court dismiss- 
ing the action as to the Town of Chapel Hill was proper, and that  
its judgment should have been sustained. The decision of the North 
Carolina Court of Appeals holding otherwise is 

Reversed. 

MAURICE DEAN FREEZE, BY HIS NEXT BEND, JOHX D. FREEZE, JR. 
v. BETTY J. CONGLETON 

No. 49 

(Filed 6 January 1970) 

1. Husband a n d  Wife 8 14- estate  by entireties 
A title conveying real estate to a husband and his wife, nothing else 

appearing, creates an estate by the entireties. 

2. Husband a n d  Wife § 15-- estate  by entireties - condition of t h e  
preniises 

Where a husband and wife own a home as tenants by the entireties, the 
husband is responsible for the condition of the premises. 

3. Negligence 3 59- injury t o  infant  licensee - home of defendant - 
unmarked glass door - nonsuit 

In  an action for injuries received by a five-year-old social guest when he 
n-alked or ran into a clear and unmarked glass door in defendant's home, 
plaintiff's evidence was insufiicient to submit the issue of defendant's neg- 
ligence to the jury, where it  tended to show that plaintiff's mother, who 
was present, knew that the glass door had been closed and that plaintiff 
was walking towards it, but that she failed to take timely action to p r e  
vent the accident, and there was no evidence that defendant was aware 
of any danger to plaintiff. 

4. Scgligence § 59- injury to infant  licensee- du ty  of parents  
Ordinarily, when the parent of an infant licensee is present with the 

infant and has full knowledge of the condition of the premises, the duty 
to warn of defective conditions falls on the parent. 

5. Negligence § 50-- duty of owner to infant  - dangerous condition 
on  premises - presence of parents  

Ordinarily, there is a duty on the owner to exercise ordinary care for 
protection of one of tender years, after his presence in a dangerous situa- 
tion is or should have been Irnown, but this duty of care does not apply 
when the infant is accompanied by his parent or by someone to whom his 
custody has been committed by the parent. 

MOORE, J., did not participate in the decision of this case. 



N.C.] FALL T E R M  1969 179 

ON certiorari to review the decision of the North Carolina Court 
of Appeals reported in 5 N.C.App. 472, which reversed a judgment 
of involuntary nonsuit entered by Lupfon, J. a t  the March 24, 1969 
Session, CABARRUS Superior Court. 

Hartsell, Hartsell & Mills by K. Michael Koontz; Boyd C. Camp- 
bell, Jr., for  the plaintiff. 

Williams, Willeford & Boger by John Hugh Williams, for the 
defendant. 

HIGGINS, J. 
The plaintiff, Maurice Dean Freeze, age 5 years, by his next 

friend, instituted this civil action against Betty ,J. Congleton to re- 
cover damages for injuries he sustained when he "walked or ran" 
into a clear, unmarked glass door between the living room and the 
porch of the Congleton home. The accident occurred about 2:30 in 
the afternoon of October 8, 1967 while the minor plaintiff, his father, 
his mother, and his older brother were guests of the CongIetons in 
Raleigh. The infant plaintiff's mother and the defendant, Mrs. 
Congleton, are sisters. 

The plaintiff alleged: 

"That a t  all times herein alleged the defendant, Betty J. Con- 
gleton and her husband, .Albert B. Congleton, were the owners 
of a certain house and lot located a t  4400 Drexel Drive, in the 
City of Raleigh, Wake County, North Carolina." 

The complaint further alleged: 

"That the injuries to the plaintiff were due, caused and occa- 
sioned by and followed as the sole, direct and proximate result 
of the negligence of the defendant, Betty J. Congleton, in that:  
( a )  She did, with full knowledge of the plaintiff's age and 
lack of appreciation of danger, close said sliding glass door and 
block the doorway through which the minor plaintiff had en- 
tered the defendant's residence and did while sitting next to 
said door fail to warn the minor plaintiff as he approached said 
door tha t  she had blocked same with an invisible glass. 

(b)  She did, although other children on previous occasions 
had walked and run into said sliding glass door, fail to mark 
said door in any way or manner whatsoever or warn the plain- 
tiff and other young children of the presence and danger of said 
invisible glass door." 
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Dr.  Altany, a plastic surgeon, testified by letter: "Due to the na- 
ture and extent of these residual scars, the patient will always have 
permanent evidence of facial scarring of the left cheek and left 
lower lip." The plaintiff's only other witness was his mother, Mrs. 
Frances Freeze. She testified: 

"On Sunday, October 8, 1967, I was a t  my sister's home in Ra-  
leigh, North Carolina, together with m y  sons, Maurice and 
John, and my husband. VTe spent Saturday night. Sunday was 
a mild, sunny day. A little after 2:30 p.m. Maurice was involved 
in an accident a t  my sister's home. I was in the den when the 
accident occurred together with my husband, my sister Betty, 
her husband A. B., and their son Butch. 
Immediately prior to the accident, Maurice was in the back 
yard playing with the other children. The sliding glass doors 
were open a t  the time and had been open all afternoon. 
Maurice had been in and out the door four or five times earlier 
in the afternoon and each time the door was open. 
A little after 2:30 p.m., Maurice came through the screen door 
onto the back porch which is just outside the sliding glass doors. 
H e  then came through the porch, the opening to the den and 
through the den to go to the bathroom. While Maurice was in 
the bathroom, my sister who was sitting beside the door reached 
behind her and pushed the sliding glass door shut. At  the time 
m y  sister closed the door, there were no markings on i t  and 
nothing in front of the door. Maurice came back into the den. 
When I last saw him, he was walking toward the sliding glass 
door and approximately five feet from it. A t  tha t  time a cat 
jumped in my lap and I looked down a t  the cat. I then heard a 
crash and looked up and saw the broken glass. My sister, seated 
directly beside the door, did not say or do anything as Maurice 
approached the door, and when Maurice went through the door 
my sister was seated about one foot from where he went through. 
There was nothing over this opening that  you could see as 
AIaurice walked toward it. It mas clear, clean glass." 

The plaintiff alleged that  the defendant and her husband were 
the owners of the house and had lived there for five or six years. The 
witness, her husband and children, including the one injured, had 
been guests in the home "once or twice a year. During this time, 
the only change in the construction of the house was tha t  the back 
porch was screened in." 

[I, 21 The allegation tha t  the husband and wife were the owners 
of the home necessarily implies that  as husband and wife they had 
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title to it. A title conveying r e d  estate to a husband and his wife, 
nothing else appearing, creates an estate by the entireties. Nesbitt 
v. Fairview Farms, 239 N.C. 481, 80 S.E. 2d 472; Davis v. Bass, 188 
N.C. 200, 124 S.E. 566; Xortolz v. Lumber Co., 154 K.C. 278, 70 
S.E. 467. ". . . (W) here an estate by the entirety exists, the hus- 
band, during coverture, is entitled to full control . . . of the land 
to the exclusion of his wife." FJ.zLliams v. Williams, 231 N.C. 33, 56 
S.E. 2d 20; Atkinson v. AtLinson, 225 K.C. 120, 33 S.E. 2d 666. The 
condition of the premises was Ihe responsibility of the husband. 

[3] Under the allegations of' the con~plaint, the plaintiff must 
make out a case of actionable negligence against the defendant for 
closing the door and failing to warn the infant plaintiff of the danger. 
At  the time of the injury, the defendant, her husband, their son 
Butch, and the plaintiff's mother and father were in the den watch- 
ing a world series baseball game on television. 

According to the evidence of' Mrs. Freeze, the room was "a com- 
bination of kitchen, dining room and den . . . approximately 
12 x 15 or 12 x 20 feet." The room contained a refrigerator, a stove, 
a sink, oven, two tables, lamp, at  least one ~ o f a ,  a television set and 
numerous chairs. The size of the room, the character and amount of 
furnishings, the number of pen:ons present, and the progress of the 
game on television all argue strongly the defendant did not know 
Maurice had returned to the den. Evidence is lacking, therefore, 
that  she had opportunity to warn him after he re-entered the room. 
The mother, who was present, had actual knowledge of these pert- 
inent facts and knew he was walking toward the door and was five 
feet from it. Nevertheless, she permitted a cat to distract her at- 
tention. This observation is not intended as a reflection on the mother, 
but to emphasize the accidental. character of the unfortunate mishap 
which occurred. 

13-51 Under the circumstances here disclosed, should the defend- 
an t  be held responsible for failure to stop the boy on his approach 
to the door? "Ordinarily when parents are present, in charge of 
their children of tender years, the responsibility for their care and 
safety falls on the parents." TVatson v. Sichols, 270 N.C. 733, 155 
S.E. 2d 154. The plaintiff's witness, Mrs. Freeze, quoted the defend- 
ant  as having said tha t  other children had run into the door, and 
tha t  she herself had done so on one occasion. However, there is no 
evidence either tha t  anyone was injured, or that  the door was broken, 
and no reason to anticipate that a boy five years old would crash 
into i t  with such force as to drive himself all the way through the 
glass and be injured. The parents of the injured boy knew the glass 
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door was deceptive, hard to see, and easy to run into. They knew the 
likelihood tha t  one approaching the door space might find i t  difficult 
to detect whether the door was open or closed. Tha t  others had been 
deceived added little, if anything, to the knowledge that  the danger 
was there before their eyes, and had been there to their knowledge 
for five or six years, during which they had been occasional guests 
in the home. Ordinarily, when the parent of an infant licensee is 
present with the infant and has full knowledge of the condition of 
the premises, the duty to warn of defective conditions falls on the 
parent. Ordinarily, there is a duty on the owner to exercise ordinary 
care for the protection of one of tender years, after his presence in a 
dangerous situation is or should have been known. However, ". . . 
(T)his  duty of care as to the infant does not apply when he is ac- 
companied by his parent or by someone to whom his custody has 
been committed by the parent." 65 C.J.S., Negligence, 8 63(68), p. 
799; Hood v. Coach Co., 249 N.C. 534, 107 S.E. 2d 154; Wagoner v. 
Railroad, 238 N.C. 162, 77 S.E. 2d 701. 

The value of notice of danger to a lively and venturesome boy 
of five is questionable. To  be of value, notice, when due, should be 
given to the parent or custodian. I n  this instance, the mother had 
timely notice- she saw the door closed. 

For the reasons herein discussed, we conclude the evidence offered 
in the trial court was insufficient to warrant its submission to the 
jury. The judgment of nonsuit should have been sustained. The de- 
cision of the North Carolina Court of Appeals, holding otherwise, is 

Reversed. 

MOORE, J., did not participate in the decision of this case. 
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BEVERAGES, INC. v. CITY O F  NEW BERN 

No. 7 PC. 

Case below: 6 N.C. App. €132. 

Petition for mrit of certiorari to North Carolina Court of Ap- 
peals denied 3 February 1970. 

BOARD OF EDUCATION v. LAMM 

No. 2 PC. 

Case below: 6 K.C. App. 656. 

Petition for mrit of certiomri to Korth Carolina Court of Ap- 
peak allowed 3 February 1970. 

COSWAY v. TIMBERS, INC. 

No. 3 PC. 

Case below: 7 N.C. App. :LO. 

Petition for writ of certiorc~ri to North Carolina Court of Ap- 
peals denied 3 February 1970. 

HILLSBOROUGH, TOMT OF' v. SMITH 

No. 55 PC. 

Case below: 4 N.C. App. :316. 

Petition for writ of certiomri to North Carolina Court of Ap- 
peals allowed 18 June 1969. 

IIi RE HENNIS 
No. 6 PC. 

Case below: 6 N.C. App. 683. 

Petition for writ of certiorari to Xorth Carolina Court of A p  
peals allowed 11 February 1970. 

LAND CORP. v. STYRON 

No. 1 PC. 

Case below: 7 Y.C. App. 25. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals allowed 3 February 1970. 



184 I N  T H E  SUPREME COURT [276 

MORRIS v. PERKINS 

No. 98 PC. 

Case below: 6 K.C. App. 562. 

Petition for writ of c e ~ t i o r a r i  to hTorth Carolina Court of Ap- 
peals denied 3 February 1970. 

OLIVE v. BIGGS 

No. 90 PC. 

Case below: 6 N.C. App. 265. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals allowed 3 February 1970. 

QUIKS v. STIPERMARKET, IKC. 

No. 5 PC. 
Case belon.: 6 N.C. App. 696. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied 3 February 1970. 

STATE v. 31ACON 

No. 35. 
Case below: 6 hT.C. App. 245. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals allowed 11 February 1970. 

STATE v. llIARTIN 

Xo. 108 PC. 

Case below: 6 N.C. App. 616. 

Petition for writ of certiorari to North Caroina Court of Ap- 
peals denied 3 February 1970. 

STYROS v. SUPPLY CO. 

No. 4 PC. 

Case below: 6 N.C. App. 675. 

Petition for writ of c e ~ t i o r a r i  to North Carolina Court of Ap- 
peals denied 3 February 1970. 
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STATE O F  NORTH CAROLINA v. R O B E R T  LOUIS ROtIEBORO 

No. 25 

(Filed 30 January 1970) 

1. Constitutional L a w  § 29; Grand Jury 3 3- motion t o  quash in- 
dictment - systematic exclusion of members of defendant's economic 
class and  race 

In this first degree murder ylrosecution. the trial court c!id not err in 
the denial of defendant's motion to quash the indictment on the ground 
that persons of defendant's economic class and race mere systematically 
excluded from the qrand jury which returned the indictment, where ap- 
proximately 30% of its members were of defendant's race, and there 
was no evidenre with respect to the economic status of members of the 
grand jury or of the defendant other than the evidence and finding that 
all members of the grand jury were en~ployed except one who was retired. 

2. Constitutional Law 5 29; J u r y  5 7- jury selection - constitu- 
tionality 

In this prosecution for first degree murder, the record fails to disclose 
any violation of defendant's constitutional rights in the selection of the 
trial jury where the court, pursuant to G.S. 9-12, ordered that a jury be 
summoned from an adjoining county, and upon defendant':; challenge to 
the array, the court conducted a detailed inquiry and founj upon proper 
evidence that the special veniremen were impartially selected from a 
properly compiled jury list, the court permitted attorneys for both the 
State and the defendant to explore in detail the background and fitness 
of each renireman to serve on the jury, and the court orerruled chal- 
lenges for cause by the State to those who opposed capital punishment, 
and b~-  defendant to those who favored capital punishment, if the venire- 
man stated he could hear the evidence. the arguments of counsel, the 
charge of the court, consider all permissible verdicts, and return a verdict 
based on the evidence and the law as defined by the court. 

3. Homicide § 21- first degree murder  - sufficiency of evidence 
In  this prosecution for first dlegree murder, the State's eTidence is held 

sufficiellt to permit a j u r ~  finding that defendant did the killing with 
malice, after premeditation and delibwation, and in the perpetration or 
attempt to perpetrate a felony, XI-here it tends to show thxt the victim's 
nude body was found on the floor of her shop, that she had four penetrat- 
ing stab rounds in the chest, one in the abdomen, and numerous head 
n-ounds, that her death was mused by the stab wounds in the chest, 
that defendant was discovered in the shop armed with a pistol and at- 
tempting to hide, that  hen he was forcfld out by tear gas, defendant had 
in his pocket the victim's keys to the store doors and to the cash 
register and the victim's cigalelte lighter, that he had blood on his cloth- 
ing, that the victim's clothes were fonntl in disarray on the floor of the 
store's bathroom, and that sun glasses which defendant had bought less than 
two hours before and a knifcl similar to the one defendant was seen 
carrying three days before nere with the clothes. 

4. Homicide 5 6- manslaughter defined 
Manslaughter is the unlawful killing of a human being without malice, 
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express or implied, without premeditation and deliberation, and without 
the intention to kill or to inflict serious bodily injury. 

5. Homicide 8 30- first-degree murder  - necessity fo r  instructions on  
manslaughter 

In this first degree murder prosecantion wherein the State's evidence 
tended to show a killing with malice, after premeditation and delibera- 
tion, and in the perpetration or attempt to perpetrate a felony, and de- 
fendant offered no evidence, the trial court did not err in failing to 
charge the jury that it might return a verdict of guilty of manslaughter. 

6. Criminal Law § 133- jury finding of gui l t  i n  capital case - sen- 
tence 

Where the jury, after finding guilt of a capital felony, returns as  a 
part of its verdict a recommendation that the punishment shall be im- 
prisonment for life in the State's prison, the court must impose the life 
sentence and no other; absent a recommendation. the court must impose 
the death sentence. 

7. Constitntional Law 30; Criminal Law §§ 135, 138- capital 
case - jury recommendation a s  t o  punishment - constitutionality 

After guilt in a capital case has been established by the jury, its recom- 
mendation as to punishment does not violate the defendant's constitu- 
tional rights. 

8. Constitntional Law § 30; criminal  Law g§ 185, 138- capital 
case - jury recommendation of life imprisonment - lack of s tandard 

Provision of G.S. 14-17 which permits the jury to recommend life im- 
prisonment for first degree murder is not unconstitutional in failing to 
prescribe any standard or rule to gowm the jury in determining whether 
to make a recommendation. 

9. Criminal Law § 135; Constitutional Law §§ 20, 30- death pen- 
alty fo r  first-degree murder  - constitutionality - former s ta tu te  al- 
lowing gullty plea 

The case of United States .v. Jackson, 300 U.S. 570, is not authority 
for holding that ~ a p i t a l  punislment for first degree murder was abolished 
in North Carolina by [former] G.S. 16-162.1, which, prior to its repeal 
by the 1969 Legislature, permitted a defendant to tender a written plea 
of guilty to a capital charge and provided that if such plea were accepted 
by the State and approved by the court, the tender and acceptance had 
the effect of a jury verdict of guilty with a reconlmendation of life im- 
prisonment. 

10. Criminal Law § 146- appeal f rom death sentence - questions n o t  
involving matters  of l aw 

In  this appeal from a sentence of death imposed on a sixteen year old 
defendant, the Supreme Court cannot consider questions and arguments 
based on defendant's age which do not involve matters of law or legal 
inference, defendant having offered no evidence indicating or suggesting 
lack of legal responsibility for hls criminal acts. 
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11. Criminal Law § 146; Cox~stitutional Law 5 10- powers of Su- 
preme Court 

The Supreme Court hears ay~peals and determines whether the trial 
court committed prejudicial error of law or legal inference, but the Court 
has neither the power to change the law nor to remit the penalty the 
law exacts after conviction. 

12. Constitutional Law §§ 6, 9; Criminal Law 9 13- legislative 
and executive powers - punishment for crime 

Appeals for rhanges in the law should be made to the Legislature; 
appeals for relief from its pena.lties after conviction should be made to 
the Governor. 

BOBBITT, C.J., and SHARP, J., dissenting as to death sentence. 

APPEAL by defendant from 'Thornburg, S.J., April 28, 1969 Ses- 
sion, CLEVELAND Superior Court. 

In  this criminal prosecution the defendant, Robert Louis Rose- 
boro, was indicted for the first degree murder of Mary Helen Ken- 
drick Williams. The bill of indjctment, proper in form, charged the 
killing occurred in Cleveland County on June 22, 1968. 

Inimediately after the indictment was returned, the court, upon 
inquiry, found the defendant to be indigent, and appointed at- 
torney Horace Kennedy to repi-esent him. 

At  the October Session of the court, the defendant, by petition, 
requested tha t  attorney Kennedy be released as defense counsel 
and that Julius Chambers of Charlotte be appointed in his stead. 
The court granted the motion to relieve attorney Kennedy and to 
substitute attorney Chambers. Rlr. Chambers filed a motion for 
continuance and for an order tha t  the prosecution be required to 
disclose and make available to the defendant evidence in the pos- 
session and control of the State, including a list of all prospective 
State's witnesses. In  response to the motion, the court entered this 
order: 

". . . (T)hat, the State shall make available to the defend- 
ant  for inspection and copying the evidence now in the posses- 
sion of the State;  that  the State shall further make available 
to the defendant prospective State's witnesses for the purpose 
of interview. and the State shall advise said witnesses that  de- 
fense counsel has the right to interview them and that  the State 
shall further make available police reports and statements of 
witnesses pertaining to defendant's case." 

By consent, the case was continued a number of times. However, 
a t  the March, 1969 Session, the defendant filed a written motion to 
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quash the indictment. I n  summary. these are the grounds for the 
motion: (1) Tha t  persons of the defendant's economic class and race 
were systematically excluded from the grand jury which returned 
the indictment; (2) Tha t  G.S. 14-17 under which the defendant was 
indicted is unconstitutional in that  i t  provides the death penalty 
upon conviction, but gives the jury the right to recommend life im- 
prisonment without fixing any standards or rules to govern the 
exercise of the right; (3) That  G.S. 15-162.1, in effect a t  the time 
of the offense (but repealed before trial) ,  placed an unconstitutional 
burden on the defendant and chilled his right to plead not guilty and 
to have a jury trial as guaranteed by the Fifth, Sixth and Fourteenth 
Amendments to the Constitution of t!le United States; (4) T h a t  the 
capital charge provided by G.S. 14-17, absent a jury recornmenda- 
tion of life imprisonn~ent, requires a death sentence which is cruel 
and unusual punishment, forbidden by the Constitution of the 
United States. 

The court conducted a full inquiry into the manner of selecting 
the Cleveland County grand jury which returned the indictment. 
The court found, upon competent evidence: 

"12. Tha t  a t  no time in making up the list of prospective 
jurors was any consideration given to the race, creed, color, or 
economic status of any person whose name appeared on said 
list; that  no discrimination on any bmis appeared to exist in 
obtaining names for the jury list; tha t  no discrimination of 
any kind was practiccd in obtaining said list; 

13. T h a t  the jury commission in preparing the list used the 
tax list of the county and the voter registration records as re- 
quired by law but did not deem it ceccsssry or desirable to seek 
any other sources of names; 

14. Tha t  Grady AIcArter, Chairman of the Grand Jury  tha t  
issued the indictment against Ihe defendant remembered the 
makeup of the Grand Jury to be approximately half black and 
half white, but recalled only one member of the Grand Jury 
to be unemployed, he being retired and previously employed." 

The court concluded: 
"2. T h a t  the grand jury which indicted the defendant, Robert 
Louis Roseboro, was properly constituted; 
3. T h a t  the bill of indictment returned by the grand jury 

against the defendant, Robert Louis Roseboro, is valid and 
proper in all respects. . . ." 

At the March 6, 1969 Session, the defendant filed a motion to 
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remove the cause from Clevelmd County upon the alleged ground 
the defendant could not obtam a fair trial either in Cleveland, 
where the bill was returned, or in the adjoining county of Gaston 
or Rutherford because of the unfavorable and wide-spread publicity. 
I n  lieu of the rclquest to remove the cauee to a county other than 
Gaston or Rutherford, the court, as provided in G.S. 9-12, ordered 
that  a trial jury be summoned from the adjoining county of Burke. 

One original and two additional writs of venire facias were re- 
quired before the trial jury, consisting of twelve regular jurors and 
one alternate, was empaneled. The defendant filed a challenge to 
the return of each writ upon the ground that  members of his eco- 
nomic class and race were arbitrarily and systemat,ically excluded. 
Judge Thornburg conducted another heuing and a t  its conclusion 
found the challenges were not sustaincd and tha t  the method of 
preparing the jury list and dr:iwing the names wzs not in violation 
of the defendant's rights. Evidence supported the findings. 

The actual selection of the trial jury proceeded according to the 
North Carolina custom and practice. Each venireman was called 
and sworn to inake true answers to tlie questions asked by the 
court or by anyone under its direction touching his fitness to serve 
as a juror. First the State, then the defendant, and finally the court, 
proceeded with the interrogation of each venireman as his name 
was drawn from the hat. Aftcr the examination of each venireman 
was completed, the court heard and pa.wd on challenges for cause. 
The State attempted to challenge for cause those who opposed cap- 
ital punishment. The defendant attempted to challenge for cauee 
those who favored capital punishment. The court made individual 
findings in each case. Challenges for cause were overruled if a ve- 
nireman stated he could hear the evidence, the arguments of coun- 
sel, the charge of the court, consider all permissible verdicts, and 
could return a verdict based on the evidcnce and the law as defined 
by the court. 

The record discloses that  both the State and the defendant, used 
a11 peremptory challenges allowed k)y law. The defendant sought to 
exercise a fifteenth peremptory challenge, and excepted when the 
court refused to allow it. The procedure employed in selecting the 
jury is set out in 416 pages of the record. 

The sufficiency of the State's evidence to make out a case of 
murder in the first degree does not seem to be seriously challenged. 
Consequently, the evidence, only in short summary, is reported here. 

I n  substance, the evidence disclosed tha t  on June 22, 1968, the 
*deceased, Mary Helen Kendrick Williams, a white woman, operated 
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"Mary's Custom Towel Outlet" in Shelby, Cleveland County. The  
one story shop had three doors, one on the north and one on the 
south of the building, and a double door for loading on the east. 
The north and south doors apparently had glass panels. The double 
door on the east was secured from the inside by a 2 x 4 resting in 
hooks attached to the door facings. The main room of the shop con- 
tained display tables. There was a bathroom located off the display 
room. 

Mrs. Lola Williams, mother-in-law of Mary Helen Kendrick 
Williams, called the towel shop over the telephone a t  10:45 on the 
morning of June 22, 1968. Mary  Helen answered. She seemed busy 
and the mother-in-law did not engage her in any further conver- 
sation. 

A t  approximately 11 : 15 a.m., Mrs. Alberghini, a prospective 
customer, found the entrance door locked. Through the glass she 
saw a person, whom she identified as the defendant, inside the dis- 
play room. She banged on the door in order to ascertain whether 
the shop would be opened. She turned away for a moment to speak 
to her daughter who was in an automobile parked near the door. 
When she looked again, the person inside had disappeared. ". . . 
I saw him . . . on the floor, looking around a table. . . . His 
face was right on the floor. . . ." The witness went to a place of 
business next door and had the police notified. 

Officers Blankenship and Lowery arrived a t  about 11:30. They 
found all doors locked or barred. They saw the defendant inside 
the shop with a pistol in his hand. They also saw a human body 
and blood on the floor. They commanded the defendant to come out 
with his hands up. Instead, he concealed himself in the building. 
The officers then broke open a window and threw in a tear gas bomb. 
After a short interval, the defendant, forced out by the fumes, sur- 
rendered. He was unarmed. He  had a bunch of keys in his pocket 
and a cigarette lighter with the letters "Bob" engraved thereon. 

As soon as the fumes permitted, the officers entered the building. 
They found the nude body of Nrs .  Williams behind one of the dis- 
play tables. The body was warm and covered with blood. 

The autopsy conducted by Dr.  Gentry, a Pathologist, disclosed 
"gaping" head wounds and four penetrating stab wounds in the 
chest, and one in the abdomen. The chest wounds were five or more 
inches deep, two had penetrated the heart. In  the opinion of Dr.  
Gentry, the stab wounds in the chest caused death. 

A search of the room disclosed a part of a broken pistol grip near 
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the body. The articles of clothing wliich the victim wore to work 
that  morning were found on the floor of the bathroom. The under- 
garments were in disarray. Some were turned wrongside out. Near 
the clothing, the officers found a pair of sun glasses, a pocket knife 
and a pistol with the grip brok1.n. The broken part  found near the 
body fitted the broken grip of the pistol found in the bathroom. 

A State's witness testified that  thlee days before the killing, he 
saw in the defendant's possession a knife similar to the one discov- 
ered in the bathroom and introduced in e~idence.  A clerk, who 
worlted in Blanton's Variety Store near the shop, testified tha t  about 
9:30 or 1 0 : O O  on the morning of the homicide, she sold the defend- 
an t  a pair of sun gInwes. She ex!iibiteJ to the jury a card which 
held eleven pairs of sun glasses - one ,.pace was empty. The Vit- 
ness stated the only sale from the card was made to thc defendant. 
When aslted whether the glasses found in the shop and introduced 
in evidcncc w r e  the glasses she sold the defendant, she rcplied, 
"Yes, sir, I think they are." 

The victim's daughter identified the cigarette lighter with the 
engraving "Bob" as belonging to her mother. This lighter was 
taken from the defendant's pockct after hi. currender. The three 
keys also taken from the defendant'.: pocket n-ere held together by 
two ring.. One of the l i e p  unlocked 'the south door, a second un- 
locked tlic north door, and the third unlocltcd the shop's cash 
register. 

An expert in blood analpsjs testificcl that the blood splotches 
found on the c1cfend:mt's clothing wtre of group A, the same type 
as the victim's blood. 

At  the close of the State's evidence, counsel for defendant moved 
for a directed verdict of not guilty The court denied the motion. 
The defendant did not offer evidence. The court ruled tha t  defense 
counsel had the right to open and conclude the argument. The de- 
fendant waived his right to open the argument, hut did conclude. 
The ruling followed North Carolina practice. 

After argument and the court's charge, the jury returned a ver- 
dict "guilty of murder in the f i r4  degree". The court denied de- 
fense motion to set aside the verdict. From the sentence of death in 
the manner provided by law, the defendant appealed. 

Rober t  Morgan,  A t torney  G'encrnl; B ~ ~ r l e y  K ,  i l f i tchel l ,  Jr., S t a f  
A t torney ,  for  t he  S ta te .  

Chambers,  Xtein, Fergzison R. L a m i n g  b y  J .  LeT70nne Chumbers 
and  James  E. Fergmon,  I I ,  for  the de fendant .  
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The defendant, through his able and experienced counsel, by 
many objections and exceptions, has challenged the validity of the 
indictment, the trial, the verdict, and the sentence. The challenge 
to the indictment was based upon these grounds: (1) The grand 
jury in Cleveland County which returned the indictment was un- 
lawfully constituted in that  members of the defendant's economic 
class and race were systen~atically excluded from the jury list; (2) 
That  a charge of murder in the first degree, carrying the death pen- 
alty, is cruel and unusual punishment and violates the defendant's 
Constitutional rights; (3) That G.S. 14-17, which provides the pen- 
alty of death for murder in the first degree, and G.S. 15-162.1, in 
effect a t  the time of the alleged offense (but later repealed), re- 
quired the defendant to risk his life in order to exercise his right to 
a jury trial; (4) Tha t  the statute which gives the jury the right to 
recommend life imprisonment violates the defendant's constitutional 
rights in that no rules or standards are fixed by which the jury 
may be guided in determining whether to recommend life imprison- 
ment. 

[I] The indictment was returned by a grand jury from Cleve- 
land County. According to the evidence and the court's findings, 
the grand jury was properly constituted. Actually, approximately 
50% of its members were of the defendant's race. There is no evi- 
dence with respect to the economic status of the members of the 
grand jury or of the defendant, other than the evidence and finding 
that all members of the jury were employed except one who was 
retired. The motion to quash the indictment on the first ground is 
not sustained. The other grounds assigned in the motion to  quash 
are hereafter discussed in connection with the defendant's other 
objections and exceptions. 

[2] The defense counsel moved for a change of venue upon the 
ground of extensive and unfavorable publicity, not only in Cleve- 
land County, but also in the adjoining counties of Gaston and 
Rutherford. I n  lieu of an order of removal, the court, as authorized 
by G.S. 9-12, ordered that a jury be summoned from the adjoining 
county of Burke. An original and two additional writs of venire 
facias were issued and returned. The defendant challenged the array 
of veniremen brought in under the authority of each writ. The 
ground of the challenge was that  members of the defendant's eco- 
nomic class and race were systematically excluded from the jury list 
in Burke County. The court conducted a detailed inquiry, and upon 
proper evidence, found that  6 to 8% of the total population of 
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Burke County were members of the defendant's race. The inquiry 
disclosed tha t  the special veniremen nc re  impartially selected from 
a properly compiled jury list. Actually, two rnclrlberb of the colored 
race were summoned on the original venire, three on the first addi- 
tional venire, and two on the hecond additional venire. The record 
does not d l~close  with certainty how many rcniremen actually re- 
ported in obedience to the  writs. 

I n  tlie actual selection of the trial jury, the court permitted at-  
torneys both for the State and for the defendant to  explore in detail 
the background ancl fitness of each vmireman to serve on the jury. 
The  examinations f o l l o ~ ~ e d  the Yorth Carolina practice ancl custom. 
Each venire~linn was individually w o r n  to make true answers to 
the court or anyonc under i ts  direction on matters touching his fit- 
ness to serve nb n juror. The rccord of the examinations by the so- 
licltor and d e f e n ~ e  counsel, and by the court are fully set out. The 
exaininations and findings leading to the selection of the jury appear 
on 416 pages of the trial record. Jlcnlher.: of the colored race were 
pa*wd by the cou1.t as qua l i f i~d  to sit on the trial panel The record 
shows tha t  some of theqe, possil-11y all, were removed by perenlptory 
challenge after  their fitncss to -e~r-e  had been found by the court. 
The btate did not exceed its number of peremptory challenges. 

The jury vlection conformed to t hc  pattern approved by both 
State ancl Fcdcrnl decision<. TVitherspoon v. Illinois. 391 U.S. 510; 
State v. Peele, 274 N.C. 106, 161 S 1;. 2d 568; State u. Sperzce cY: 
lV711znms, 274 K.C. 536, 164 S.E. 2d 593; State v. Atkinson,  275 
K.C. 288, 176 S.E. 2d 241; State v. H i l l ,  276 N.C. 1, 170 S.E. 2d 
885; State v. Ruth, 276 N.C. 36, 171 S.E. 2d 897. The  record fails 
to dihclose any  ~ i o l a t i o n  of dcfmdnnt 's  constitutional rights in tlie 
selection of the trial jury. Thc  court's finding to  tha t  cffcct is PUS- 

tained by the evidence. 

T o  avoid misunderstanding. we call attention to  the form of ques- 
tions propounded to  proy~ective jurort. k~y counsel for the defendant. 
by the solicitor for the  State, and occnsionally by the  court, con- 
cerning the venireman's at t i tude regarding the  recommendation 
which the  jury m a p  make with respect to punishment in the event 
a guilty verdict had been agree~~l  upon. Here is a question from the 
record: "Would you exercise an  inde~)endcnt  determination yourself, 
irrespectivc of how the other jurors felt on the matter  of mercy or 
no mercy?" Here is a typical question: "If your verdict is guilty of 
murder in the first degree, would you consider recommendjng mercy?" 
G.S. 14-17 defines murder in the first degree and upon conviction 
"shall be punished with death:  Provided, if a t  t he  time of rendering 
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its verdict in open court, the jury shall so recommend, the punish- 
ment shall be imprisonment for life in the state's prison, and the 
court shall so instruct the juiy". The verdict in a criminal case is 
a basic part  of the record proper. I t  should be correct. We need not 
speculate what judgment the court could impose if the jury did no 
more than recommend mercy. 

[31 A short summary of the State's evidence offered before the 
trial jury appears in the statement of facts. We hold the evidence 
was amply sufficient to make out a case of murder in the first de- 
gree and to sustain a verdict of guilty as charged. The defendant 
did not offer evidence. The court charged the jury to return one of 
four permissible verdicts: (1) Guilty of murder in the first degree; 
(2) Guilty of murder in the first degree with the recommendation 
that the punishment shall be imprisonment for life in the State's 
prison; (3) Guilty of murder in the second degree; (4) Not guilty. 

[4] The defendant, in addition to the grounds assigned in the mo- 
tion to quash the indictment, contends the court committed error 
by failing to charge tha t  the evidence permitted the jury to return 
a verdict "guilty of n~anslaughter". Evidence of manslaughter is 
lacking. The crime is defined as the unlawful killing of a human 
being without malice, express or implied, without premeditation and 
deliberation, and without the intention to kill or to infiict serious 
bodily injury. State v. Kea, 256 N.C. 492, 124 S.E. 2d 174; State v. 
Fozist, 258 N.C. 453, 128 S.E. 2d 889; State u. Renge, 272 N.C. 261, 
158 S.E. 2d 70. 

[3, 51 The evidence permitted the jury to find the defendant had 
inflicted numerous "club" wounds on his victim's head, four deep 
stab wounds in the chest, and one in the abdomen. These brutal 
wounds were inflicted on a helpless woman alone in her shop. The 
defendant was discovercd in the shop armed with a pistol, attempt- 
ing to hide, and when forced out by tear gas he had in his pocket 
the victim's keys to the store doors and to the cash register. He 
also had in his pocket the victim's cigarette lighter. He  had blood on 
his pockets and on his clothing. The sun glasses which he had bought 
less than two hours before were found under the victim's clothes in 
the bnthroom. The disarray of the clothing would admit a finding the 
victim was forced to disrobe. The sun glasses and the knife were with 
the clothcs. Any reasonable interpretation of the evidence permits a 
finding that  the defendant did the killing with malicc, after pre- 
meditation and deliberation (State v. Walters, 275 N.C. 615, 170 
S.E. 2d 484), and in the perpetration or attempt to perpetrate a 
felony (State v. Hill, supra; State v. Icing, 226 N.C. 241, 37 S.E. 
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2d 684). Evidence of manslaughter or anything from which man- 
slaughter might be inferred is absent. State v. Ruth, supra; State v. 
Hill, supra; State v. dtkinson, supra. 

For the correct rule with re:,pect to proof by circumstantial evi- 
dence, see State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431. 

[6] This Court, in many cases, has held valid the provision that  
the jury, after finding guilt of a capital felony, may return as a 
part  of its verdict, a recommendation that the punishment shall be 
imprisonment for life in the State's prison. The court must impose 
the life sentence, and no other. The cases also hold that  absent a 
recommendation, the court must impose the death sentence. Rea- 
sons for the holding are set fon-h in detail in State v. Peele, supra; 
State v. Spence (k Williams, supra; State v. Atkinson, supra; State 
v. Hill, supra; State v. Ruth, sllpra. We adhere to the decisions for 
the reasons fully stated in the opinions. 

[7] We think the General Assembly of 1949, which inserted the 
provision, intended to give the j w y  the unencumbered and uncon- 
ditional right to make the recommendation. The purpose was to per- 
mit the jury, after hearing all the evidence, to determine whether 
the State would take or spare the life of the accused. We see no 
more objection to giving this power to the jury than to require i t  
to decide between murder in the first degree and murder in the 
second degree. The former takes -the latter spares -the life of 
the accused. After guilt in a capital case has been established by 
the jury, its recommendation as to punishment does not violate the 
defendant's constitutional rights. "The States are free to allocate 
functions between the judge and the jury as they see fit." Jackson 
v. Denno. 378 U S .  368 (Footnote 19) ; State v. Hill, s q x a .  

[8] The defendant's objection to the provision which permits the 
jury to recommend life imprisonment on the ground tha t  i t  lacks 
any standard or rule to govern a jury in determining whether to  
make a recommendation is not sustained. The very lack of any 
standard or rule leaves the jury without restriction, free to save 
the life of the accused as an unfett,ered act of grace. If rules or 
standards are prescribed, the right of the jury becomes restricted 
and fettered, and the chance of a recommendation is reduced. The 
defendant's claim that he iq prejudiced by the provision, or the 
lack of guidelines for its use, is an empty argument. 

191 .4t the time the offense was committed and the indictment 
was returned in this case, G.S. 15-162.1 was in effect. The section 
permitted a defendant in a capital case to tender to the court a 
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written plea of guilty to the charge and if the solicitor for the State 
agreed to accept the plea, and the presiding judge approved, the ac- 
ceptance had the effect of a verdict of guilty with a recommenda- 
tion that  the punishment should bc imprisonment for life in the 
State's prison. The section was repealed effcctive Rlarch 15, 1969, 
eight months after the indictment was returned, hut 43 days before 
the trial. The defendant never a t  any time tendered or attempted to 
tender to the State any tvrittcn plea of guilty to the ch:irge. Wever- 
thcless, the defendant argues tha t  G.S 15-162.1 abolished capital 
punishn~ent in North Carolina. The defendant cites as authority the 
Supreme Court decision in Vnited States v. Jackson, 390 U.S. 570, 
and the Vnitcd States Court of Appeals Fourth Circuit decision in 
Alford v. S o r t h  Carolintr, 405 F. 2d 340. 

This Court has repeatedly held that  G.S. 15-162.1 (Chapter 616, 
Session Laws of 1953) did not alter G.S. 14-17. The 1953 Act offered 
a means by ~vhich a defendant charged with a capital felony and 
his counsel were permitted to tender the plea of guilty, which plea, 
if and when accepted, had the ~ f f e c t  of a conviction with a recom- 
mendation that the punishment be imprisonment for life in the 
State's prison. Seither the prosecutor nor the judge was under any 
obligation to accept the plea. Clearly, until the plea was offered and 
accepted, the offer mas without legal effect. The  Act provided: 
"Upon rejection of such plea (and of course if i t  was never tendered) 
the trial shall be upon the defendant's plea of not guilty, and such 
tender shall have no legal significance whatever." The repeal in 1969 
neither added to, nor took from, G.S. 14-17. As stated by Justice 
Lake in State v. Atkinson, supm, the section, G.S. 14-17 ". . . is 
capable of standing alone". We do not interpret United States 2). 

Jackson, supm, as deciding tha t  capital punishment for first de- 
gree murder is abolished in North Carolina by G.S. 15-162.1. 

In illford v. North Carolina, supra, the United States Court of 
Appeals for the Fourth Circuit apparently attempted to pass on the 
validity of G.S. 14-17 and hold the death penalty invalid. A charge 
of murder in the first degree includes murder in the second degree 
and manslaughter. In  the Alford case the defendant entered a plea 
of guilty of murder in the second degree and was sentenced to  a 
prison term. We consider the decision neither authoritative nor per- 
suasive. 

[ lo] -4s in Hill, the defendant Roseboro has raised questions and 
presented arguments other than those which involve matters of law 
or legal inference, for example, the defendant's age, "around 16". 
The defendant failed to offer evidence indicating or suggesting lack 
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of legal responsibility for his criminal acts. Article IV, Section 10 
of the North Carolina Constitution fixes the jurisdiction of this 
Court: "The Supreme Court shall have jurisdiction to review upon 
appeal any decision of the cour1,s below upon any matter of law or 
legal inference." 

[11, 121 This Court has neither the power to change the law nor 
to remit the penalty the law exacts after conviction. The Court hears 
appeals and determines whether the trial court committed prej- 
udicial error of law or legal inference. Hence, appeals for changes 
in the law should be made to the Legislature; appeals for relief 
from its penalties after conviction should be made to the Governor. 
State v. Hill, supra; State v. Atkinson, supra. The record before us 
fails to reveal error of law or legal inference in the defendant's in- 
dictment, trial, conviction or sentence. We find 

No error. 
BOBBITT, C.J., and SHARP, J . ,  dissenting as to death sentence. 
We vote to vacate the judgment imposing the death sentence. In 

our opinion, the verdict of guilty of murder in the first degree should 
be upheld and the cause remanded for pronouncement of a judgment 
imposing a sentence of life imprisonment. 

The crime was committed on June 22, 1968, when our statutes 
relating to capital punishment for murder in the first degree were 
G.S. 14-17 and G.S. 15-162.1. It was and is our opinion that,  until 
the repeal of G.S. 15-162.1 on JIarch 25, 1969, the decisions of the 
Supreme Court of the T'nited States in United States v. Jackson, 
390 U.S. 570, 20 I,. ed. 2d 138, 138 S. Ct. 1209 (1968), and in Pope 
v. Gnzted States, 392 US. 651, 20 L. ed. 2d 1317, 88 S. Ct. 2145 
(1968), rendered invalid the death penalty provisions of G.S. 14-17. 
The reasons underlying our opinion have been stated fully in the 
dissenting opinions in State v. Spencc, 274 N.C. 536, 164 S.E. 2cl 
593, and in State v. iltkinson, 275 K.C. 288, 167 S.E. 2d 241, and 
in State v. Hill, 276 N.C. 1, 1711 S.E. 2d 897 (19691. Repetition is 
unnecessary. 

G.S. 15-162.1 was repealed by Chapter 117, Session Laws of 
1969. The 1969 Act, if construed to provide greater punishment for 
murder in the f i rd  degree than the punishment provided therefor 
when the crime was committed, would, in that respect, be unconsti- 
tutional as ez  post facto. 16 Am. Jur .  2d, Constitutional Law $ 396. 
In  our v i m ,  if the death penalty provisions of G.S. 14-17 were in- 
valid on ,June 22, 1968, when the crime was committed, they were 
invalid as to this defendant in P,pril, 1969, when he was tried, con- 
victed and sentenced. 
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LULA WII,SON, ESECUTRIX OF T I ~ E  ESTATE OF DAMUS B. WILSON V. CRAB 
ORCHARD DEBELOP?tlENT COMPANY, IiYC., LEON OLIVE, LEWIS 
B. FROST, -4s~ FRED DENSON 

(Piled 30 January 1970) 

1. Pleadings 5 3- judgment on  pleadings - power of court 
A court of record has inherent power to render judgment on the plead- 

ings where the facts shown and admitted by the pleadings entitle a party 
to such jutlgnient. 

2. Pleadings 5 3& judgment on  pleadings - motion - issue pre- 
sented 

A niotion for judgment on the pleadings is in the nature of a demurrer 
and pwsents the issue of law, Are the matters set up in the pleading of 
tlie opposing pnrty sufficient in lam to constitute a cause of action or a 
defense ? 

3. Pleadings 5 3- judgment on  pleadings - admissions by movant 
h party who mores for judgment on the pleadings admits, for the pur- 

11ose of such motion, (1) the truth of all well-pleaded facts in the plead- 
ing of his adrersary, together with :ill fair infprences to be drawn froni 
such facts, and (2 )  the untruth of his own allegations controverted by 
the pleadings of his adrersary. 

4. Pleadings 5 3& judgment on pleadings - admissions - conclu- 
sions and  epithets 

A party wlio n10~'es for judgment on the pleadings does not thereby 
admit tlie conclusions of his adrersav or mere epithets such as "fraud" 
and "fraudulent." 

5. Pleadings § 38- judgment on  pleadings - consideration of plead- 
ings 

In determining the motion for judgment on the pleadings, the court 
is limited to the facts l~roperly pleaded in the pleadings before it, infer- 
ences reasonably to be drawn froni such facts, and matters of which the 
court may take judicial notice. 

8. Pleadings 5 3% judgment on pleadings - consideration of exhibits 
On motion for judgment on the pleadings, an exhibit attached to and 

made a part of the pleading is properly considered; the terms of such 
exhibit control other allegations of the pleading attempting to paraphrase 
or construe the exhibit, insofar as tlie allegations are inconsistent with 
the terms. 

7. Pleadings 5 19; Limitation of Actions 1- statute  of limita- 
tions - complaint - demurrer  

A complaint is not deniurrable for the reason that it shows upon its 
face that the cause of action alleged is barred by the statute of limitations. 

8. Limitation of Actions I& plea of s ta tu te  - t h e  answer - mo- 
tion for  judgment o n  pleadings 

When clefendant pleads the statute of limitations in his answer, and 
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WILSON 2.'. DEVELOPMEST Co. 

the plaintiff f iks no reply thereto and the co~nplaint s h o w  upon its f?re 
facts which, without more. supl~or t  such plea iu bar, defendant's motion 
for judgment on the  l~leailings ilwuld be gruntr~d on that  grou~xl.  

9. Plead ings  3 3- j u d g n ~ t n t  o n  p leadings  - incorrec t  r ea sons  
The trial court is not required to specify its reason for aliuwing a nio- 

tion for judgn~ent on tlie 11len~.lings; if i t  docs state a ground for i ts  
judglncnt which is incorrect. but tlie judgment was  nt.1-ertl~eless proper, 
it will be affirnwd on appeal. 

Limi ta t ion  of Actions 16; A s s i g ~ ~ n e n t s  f o r  Benefit  of Credi tors  
1- plea  of s t a t u t e  of linnitations 

Allegations in defendant's further answer (1) that  i t  appears on the 
face of the complaiut tha t  the l~lniutiff seelcs to h a r e  defcnilnnts' assign- 
nient of savings certificates to :L corporation on 2S October 1960 declared 
a n  assijinment for beiicfit of crediturx, ( 2 )  tha t  plaintiff had actual 
linc~wleclge of the ni;signii~enr aln~clbt scren years prior to the institution 
of the  present i~ction, nnd ( 3 )  t':mt plaintiff's claim is barred by the tliree- 
year statute of l i~nitations set forth iu (:.S. 1 5 2 ( 2 ) .  Itel11 n mfficicnt plea 
of tlie statutr  a s  :I bar to 11laintiK"s right of action. 

Ass ignments  f o r  Benefit o f  Credi tors  9 1- sufficiency of com- 
p l a in t  - t r a n s f e r  f o r  va luable  considera t ion  

Allegations by plaintiff, a judgment creditor of a n  insolvent deffmlanl, 
that  defe~iclaut and his wife a s s i ~ q ~ e d  sarings certiiicntes to a nemly- 
fonnrd  c~~rpora t ion  in esc11a11ge for the sinlultaneous issue to defendant 
of s11:~r.c.s in thc corl~orntioii. which shares the tlefendant tlwn uscd to 
satisfy his own crcditors, ltcld insufficient to constitule an  assignment 
for benefit of creditors, it appearing fronl the con~plaint  tha t  the transfer 
of tlie s n ~ i n g s  certificates to the corl~oration was for a valuable considera- 
tion. nioving to  defendant from the corporation, and tha t  the defendant 
parted irrevocably with all his rights in thc vcrtifivates. 

Ass ignments  f o r  Benefit  of Credi tors  § 1- definit ion 
A general assijiuuient for the  beuefit of creditors is ordinarily a con- 

veyance by a debtor \vitl~ont consideration from tlie grantee of sabstan- 
tially :ill his propcrty in trust  to co1lrc.t tlie amount owing to him, to 
sell and convey the  property, to distribute the  procceds of all the p r o p  
erty anlong hi: creditors. and to return the surplus, if any. to the debtor. 

Corpora t ions  # 21- power!< - u s e  of a s se t s  
The assets of a corporation, nothing else appearing, a re  not held by it 

in tnist  hut may he used by tlie corporation in the  operation of its business. 

Corpora t ions  § 2%- dissolut ion  - appl ica t ion  of a s se t s  
A corporation. upon dissolution. is under a duty first to apgly its assets, 

including the capital acquired by i t  in the rschnnge of stock. to the pay- 
nieut of its own d ~ b t s  and then to distribute the relnainder to its then 
srocl;l~olders, observing tlie r e s l ~ e c t i ~ e  rights of the  l~referrecl and c o m  
niori shares. 

Corpora t ions  3 21- powers  -acquisit ion of pr0pert .y i n  t rus t .  
A corporation may receive property other than i t s  capital, upon i ts  

ngreenient to liold i t  in trust  for  designated ljersons. 



I N  THE SUPREME COURT 

16. Pleadings 5 S S - -  judgment on pleadings - construction of com- 
plaint 

Upon motion for judgment on the pleadings, the conlplaint must be 
liberally construed in plaintiff's favor. 

17. Trusts  § 14-- constructive t rus t  - assignment of savings certifi- 
cates t o  corporation - judgment creditors of assignor - preferences 

Allegations that insolvent defendant and his wife assigned to a newly- 
formed corporation their rights and interests in certain savings certificates 
in eschange for the simultaneon~: issue to defendant of shares of stock ic  
the corporation. which sharec: the defendant then used to satisfy his own 
crediton, held insnfficient to give rise to a constructive trust in the sav- 
ings certificates on behalf of the plaintiff, a judgment creditor of defend- 
ant, where (1) there is no allegation of fraud or breach of duty by the 
corporation. (2 )  there is no allegation of any prior wrongdoing by the de- 
fendant in the acquisition of his title to the certificates, (3)  there is  no 
allegation that the transfer was part of a contemplated preference of 
other creditors orer the plaintiff, and (-I) there is no allegation of pref- 
erential treatment to, or by, the corporation or in which the corporation 
participated. 

18. Trusts  8 14- coustructive t rus t  - creation 
A constructive trust is a duty or relationship imposed by courts of 

equity to prevent the unjust enrichment of the holder of title to, or of an 
interest in, pro pert^ which such holder acquired through fraud, breach 
of duty, or some other circumstance making it  inequitable for him to r e  
tain it against the claim of the beneficiary of the constructive trust. 

19. Trusts  8 14-- constructive t rus t  - unjust  enrichment 
.I constructive trust is n fiction of equity, brought into operation to 

prevent unjust enrichment through the breach of some duty or other 
wrongdoing. 

20. Trusts  § 14- constructive t r u s t  - f r a u d  - breach of duty 
A common, indispensable element in the situations out of which a con- 

structive trust is deemed to arise is some fraud, breach of duty, or other 
wrongdoing by the holder of the property, or by one undrr whom he 
clnims, the holder himself not being a hona fide purchaser for value. 

21. Corporations 8 1- knowledge of domiuant shareholder imputed 
to corporation 

Where, a t  the time shareholder assigned to a newly-formed corpora- 
tion his rights in savings certificates, the corporation was completely 
dominated by the shareholder and his attorney, and they or their nom- 
inees were its only directors and officers, the corporation is deemed to 
have acquired the interest in the certificates with notice of facts then 
known to the shareholder, including his then intent as to his own future 
cwntrol or transfer of the stock issued to him in exchange for the savings 
certificates. 

22. Limitation of Actions §Ej 12, 18; Assignments fo r  Benefit of Cred- 
i tors 8 b three-year limitation - accrual of action - pursui t  of 
different remedy 

Assuming that transfer in 1960 of savings certificates from insolvent de- 
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fendant to a newly-formed corporation n'as an assignment for the benefit 
of creditors forbidden by G.S. 23-1, an action on that ground instituted 
in 1967 by a judgment creditor of the defendant is barred by the three 
year statute of limitations, G.S. 1-52(2) ; the fact that plaintiff, in good 
faith, pursuecl another remedy between l O G l  and 1067, which prored un- 
available, does not extend the time allowed for the institution of the 
present action. 

23. Limitation of Actions § 4-- t ime of running of statute  - accrual 
of action 

The period of the statute of limitations begins to run when the plain- 
tiff's right to maintain an action for the wrong alleged accrues; the 
cause of action accrues when the wrong is complete, even though the in- 
jured party (lid not then know the wrong had been committed. 

24. Limitation of Actions § 7-- accrual of action - fraud 
h cause of action to set aside an instrumelit for fraud accrues and 

the statute of limitations thereon begins to run when the aggrieved party 
discovers the facts constituting the fraud, or when, in the exercise of 
reasonable diligence, such facts should have been discovered. 

25. Assignments fo r  Benefit of Creditors § 1- parties liable - at- 
torney - sufficiency of allegations 

I11 judgment creditor's action to hare declared as  an assignment for 
benefit of creditors a transfer by insolvent defendant and his wife of sar- 
ings certificates to a newly-formed corporation, the complaint is held to 
allege no cause of action against defendant's attorney, where the com- 
plaint alleges only that the f~ttorney participated in the formation of the 
corporation for the purpose of "getting creditors off the back of" de- 
fendant. 

MOORE, J., did not participate in the consideration or decision of this 
case. 

ON certiorari to review the decision of the Korth Carolina Court 
of Appeals in 5 N.C. App. 600. 

This action was instituted 5 July 1967 in the Superior Court 
of Mecklenburg County for the purpose of having an assignment 
of certain savings certificates by the defendant Denson and wife to 
the defendant Crab Orchard Development Company, Inc., herein- 
after called Crab Orchard, declared an assignment for the benefit of 
the creditors of Denson, including the plaintiff. The record shows 
there was no service of summons upon the defendants Denson and 
Frost but Frost demurred to the complaint on the ground that  it 
did not state a cause of action against him and, the demurrer being 
overruled, answered to the merits, ihereby entering a general appear- 
ance and conferring jurisdiction over his person upon the court. 

The defendants Crab O.rchard, Olive and Frost filed a joint 
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answer, which included a plea of the statute of limitations in bar 
of the plaintiff's action. No reply was filed by the plaintiff. Upon 
motion of these defendants for judgment on the pleadings, the court 
entered judgment dismissing the action on the ground that the plain- 
tiff's action is barred by the three-year statute of limitations. The 
Court of Appeals affirmed this judgment and certiorari was granted 
to review its decision. 

The long and complex complaint alleges, in substance, the fol- 
lowing, the numbering of the allegations being revised: 

1. The plaintiff is a judgment creditor of Fred Denson. 
Execution was issued upon the judgment and returned with the 
notation that  the sheriff of Mecklenburg County was unable to  
find any assets of Denson upon which to levy. 

2. Denson was the owner of savings certificates in the 
amount of $70,500, subject to  a pledge to First Federal Savings 
& Loan Association. 

3. On 19 October 1960, Denson and Olive, his attorney, in- 
corporated and organized Crab Orchard. Upon completion of 
the organization, Denson, his wife, Olive and Frost were its 
only stockholders, directors and officers. On 20 October 1960, 
Denson and wife and Crab Orchard entered into a written 
agreement. It recited that  the Densons were "desirous of assign- 
ing their right" in the savings certificates to Crab Orchard in 
return for the issuance by it  of shares of its common and pre- 
ferred stock. This agreement further recited, "Another consid- 
eration of the corporation for the issuance of the said stock is 
to  assist [the Densons] in the payment of his judgment cred- 
itors and other creditors." It further recited that  the Densons 
"have agreed with the corporation that  all of the stock so is- 
sued shall be used for that  purpose" and any shares issued to 
them and not so used would be turned back to the corporation 
"as treasury stock" except for one share to be retained by the 
Densons. The agreement, following these recitals, was that  the 
Densons "agree that  all of the capital stock of the corporation 
issued to them and not used for the purpose of satisfying their 
creditors" would be returned to the corporation and treated as 
treasury stock. 

4. Olive, as attorney for Denson, incorporated and organ- 
ized Crab Orchard for the purpose of getting "the creditors off 
the back of Fred Denson." For that purpose the savings cer- 
tificates were assigned to Crab Orchard and Crab Orchard 
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agreed to ('assign" (i.e., issue) all of its stock to Denson "for 
the purpose of satisfying all creditors" of Denson, of which the 
plaintiff was then one. I t  issued 32,260 shares, of t,he par value 
of one dollar each, to Denson. 

5 .  Denson thereupon "reissued" (i.e., transferred) all of 
these shares as follows: 'To his creditor Estridge 3,900 shares, 
to his creditor Carolina Paving Company 6,200 shares, to "un- 
known creditors" 19,160 shares and to Olive, for services in 
forming the corporation, 3,000 shares. No shares mere offered 
to or transferred to the plaintiff, who had no knowledge of 
these transactions until some time after they occurred. At the 
time of the transfer of the shares. Denson was insolvent so that  
the transfer of the shares by Denson was a preference of the 
creditors to whom they mere so transferred. 

6. The said shares wlare issued by Crab Orchard to Denson 
on 28 October 1960, on which date Denson and his wife assigned 
their right in the savings certificates to Crab Orchard. 

7. Crab Orchard accepted the assignment of the savings 
certificates "upon the condition that  Crab Orchard would issue 
shares of corporate stock in Crab Orchard" to Denson and his 
wife, who agreed that  "all of the stock so issued shall be used" 
to "assist Fred Denson " * " in the payment of Fred Den- 
son'b " * * creditors." 

8. On 31 December 1960, Crab Orchard, Denson and wife, 
Olive, as secretary of Crab Orchard, and stockholders Frost, 
Olive, S. I,. ?tlc?rlanus, Helen D .  AlchIanus and Burrows (the 
last three not otherwise identified in the complaint), assigned to 
R. S. Pate (not a party to this action) the right to receive the 
first $10,000 collected on the savings certificates, Pate  being a 
creditor of Denson. This assignment recited that  Pate  had con- 
tenlplated an action to set aside the assignment to Crab Or- 
chard of the savings certificates, as a preference to creditors 
other than Pate and fraudulent as to him, but had agreed not 
to institute such action if the assignment to him of such in- 
terest in the certificates was "carried out." This assignment to 
Pate also provided that  the savings certificates would not be 
used as security for any other loan. 

9. The plaintiff had no notice of any of the above assign- 
ments or stock issuance;j and transfers "until after November 
24, 1961 when the plaintiff brought supplemental proceedings" 
and the court ordered Denson and Crab Orchard to be exam- 



204 IN T H E  SUPREME COURT [276 

ined. "All the details" were not known to the plaintiff "until 
the case on appeal [From the judgment that  the plaintiff was 
not entitled to reach funds in the hands of Crab Orchard by 
supplemental proceedings. See 270 N.C. 556, 155 S.E. 2d 1901 
was being made up, some time in 1966." 

10. The plaintiff was a creditor of Denson when Crab Or- 
chard was incorporated and when the above mentioned as- 
signments and the issuances and transfers of the shares of 
stock occurred. Denson was then and still is insolvent. 

11. "All of said transfers" were fraudulent as  to creditors 
in that they "prevented this plaintiff from collecting her claim, 
removed the assets of Denson from execution, prevented any 
assignment to the plaintiff or the giving of security to the plain- 
tiff'," and preferred Pate and other creditors of Denson over 
the plaintiff. The plaintiff and other creditors of Denson are 
entitled to share equally in the proceeds of the savings cer- 
tificates for the reasons that: (a)  the assignment to Crab Or- 
chard was "accepted by Crab Orchard upon the trust that  i t  
would hold the assigned equity in the certificates for the pay- 
ment of the then existing creditors"; (b) the assignments were 
made when the assignees knew Denson was insolvent and knew 
that  the assignment "was made as an assignment for benefit of 
creditors"; (c) the assignment of the savings certificate to Crab 
Orchard and the assignment to Pate were secret insofar as the 
plaintiff is concerned and thereby the plaintiff was prevented 
from receiving, with the other creditors of Denson, an equal 
division of his assets. 

12. For these reasons the proceeds of the savings cer- 
tificates are held by Crab Orchard "impressed with a trust or  
right in the plaintiff to share equally wit,h the other creditors 
of Fred Denson" and therefrom the defendant should be re- 
quired to pay to the plaintiff the amount of her judgment 
against Denson, $5,000 with interest and costs. 

13. Prior to any distribution of the proceeds of the savings 
certificates, the plaintiff notified the defendant of her claim. 

The answer of the defendants admits: The plaintiff is a judg- 
ment creditor of Denson; Denson did not offer her any shares of 
Crab Orchard stock; Denson, Olive and Frost became shareholders 
of Crab Orchard; Denson has disposed of all shares issued to him 
"except for shares having a par value of $500," of which he is still 
the record owner; Crab Orchard and Denson entered into the agree- 
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ment of 20 October 1960; on 28 October 1960 Denson and wife as- 
signed to Crab Orchard the savings certificates and Crab Orchard, 
in consideration of such assignment, issued to Denson shares of 
common and preferred stock; on 31 December 1960 Crab Orchard 
and others named therein executed the agreement with Pate. The 
remaining allegations of the complaint are denied. 

As a first further answer arid plea in bar, the defendants allege: 
The plaintiff seeks to have the assignment of the savings certificates 
by Denson and wife to Crab Orchard declared an assignment for 
benefit of creditors; the plainriff had actual knowledge of the as- 
signment "almost seven years" prior to the institution of the present 
action; i t  was recorded in the office of the register of deeds more 
than six years prior to the institution of the action; and, therefore, 
the plaintiff's claim is barred by the three-year statute of limitations, 
G.S. 1-52(2).  The defendants also allege tha t  the  plaintiff is barred 
by her laches. 

As another further answer and plea in bar, the defendants allege, 
in substance: I n  1960 Denson, a real estate developer, was being 
pressed by creditors for immediate payment of large debts which, 
though solvent, he lacked the immediate ability to pay. Denson and 
wife owned the savings certificates. Pursuant to a plan devised by 
them, Crab Orchard was organized and their right in the certificates 
was assigned to i t  in consideration for its issuance of shares of its 
common and preferred stock. 'The original plan was that  Crab Or- 
chard would engage in a real estate renture of its own, but tha t  part  
of the plan was abandoned after Crab Orchard was organized. All 
of the stock issued by Crab Orchard "to the Densons was subse- 
quently reassigned to various (creditors of the Densons in full satis- 
faction of their respective claims except for a certificate for shares 
having a par value of $500, ~ ~ h i c h  said certificate the Densons still 
own of record." The only shares issuc.d by Crab Orchard were 32,260 
shares to the Densons, 3,000 slmres to Frost for $3,000 in cash, and 
3,000 shares to Olive for professional services to Crab Orchard. The 
exchange of Crab Orchard's stock Sor the interest of the Densons 
in the savings certificates was a sale of the certificates "for full and 
fair  consideration." No trust relationship between Crab Orchard and 
the plaintiff or any other person was created thereby. Crab Orchard 
now holds or mill receive as proceeds of the savings certificates ap- 
proximately $36,700 lees certain obligations for attorneys' fees. It 
has heretofore paid out of such proceeds approximately $14,600 in 
attorneys' fees, taxes and court costs and approximately $5,700 to 
R. S. Pate. It is entitled to retain for the benefit of its creditors and 
shareholders all proceeds of this certificates now held or hereafter re- 
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ceived by it. None of the defendants is indebted to the plaintiff. 
Crab Orchard has filed with the Secretary of State articles of disso- 
lut,ion and, as soon as it is permitted to do so, intends to liquidate. 

Newitt & Newitt for p1ainti.p appellant. 

Barnes & Dekle for defendant appellees. 

[I,  21 A court of record has inherent power to render judgment 
on the pleadings where the facts shown and admitted by the plead- 
ings entitle a party to such judgment. Erickson v. Starling, 235 N.C. 
643, 71 S.E. 2d 384; Raleigh v. Fisher, 232 K.C. 629, 61 S.E. 2d 897; 
71 C.J.S., Pleading, § 424. A motion for such judgment is in the 
nature of a demurrer and presents the issue of law, Are the matters 
set up in the pleading of the opposing party sufficient in law to con- 
stitute a cause of action or a defense? Jones v. Warren, 274 K.C. 
166, 161 S.E. 2d 467; Van Every v. Van Every, 265 N.C. 506, 144 
S.E. 2d 603; Erickson v. Starling, supra; Raleigh v. Fisher, supm. 

13, 41 A party who moves for judgment on the pleadings thereby 
admits, for the purpose of the determination of such motion: (1) 
The truth of all well-pleaded facts in the pleading of his adversary, 
together with all fair inferences to be drawn from such facts; and 
(2) the untruth of his own allegations controverted by the pleading 
of his adversary. Jones v. Warren, supm; Shaw v. Eaves, 262 N.C. 
656, 138 S.E. 2d 520; Erickson v. Starling, supra; Raleigh v. Fisher, 
supra. He  does not thereby admit the conclusions of his adversary 
stated in such pleading or mere epithets such as "fraud" and "fraud- 
ulent." Jones v. Warren, supm; T7nn E v e q  v. T'an Evcry, supra; 
71 C.J.S., Pleading, $ 426. 

15, 61 I n  determining the motion the court looks only to the 
pleadings. It hears no evidence, makes no findings of fact and does 
not take into account other statements of fact in briefs of the parties, 
or in testimony or allegations by them in a .  different proceeding. It 
is limited to the facts properly pleaded in the pleadings before i t ,  
inferences reasonably to be drawn from such facts and matters of 
which the court may take judicial notice. Erickson v. Starling, supra; 
Strong, N.C. Index 2d, Pleadings, S 38; 71 C.J.S., Pleading, $ 426. 
An exhibit, attached to and made a part  of the pleading, is so con- 
sidered. Van Every v. Van Every, supra. The terms of such exhibit 
control other allegations of the pleading attempting to paraphrase 
or construe the exhibit, insofar as these are inconsistent with its 
terms. 
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[7, 81 Although a complaint is not demurrable for the reason tha t  
i t  shows upon its face that  the cause of action alleged is barred by 
the statute of limitations, i t  is well settled in this State tha t  when 
the defendant pleads the statute of limitations in his answer, the 
plaintiff files no reply thereto and the complaint shows upon its face 
facts which, nritliout more, cupport such plea in bar, the defendant's 
motion for judgnlent on the pleadings should be granted on that 
ground. Reidsville v. Rwton, 2169 K.C. 206, 152 S.E. 2d 147; Accept- 
ance Corp. v. Spencer, 268 K.C. 1, 149 S.E. 2d 570; Van  Every v. 
Van Every, supra; McIntosh, North Carolina Practice & Procedure, 
2d ed., 8 373, and Phillips' 1969 pocket parts thereto. 

[9] The trial court is not relquired to specify its reason for allow- 
ing a motion for judgmcnt on the pleadings. Strong, N.C. Index 2d, 
Pleadings, 8 38. If i t  does stale a ground for its judgment which is 
incorrect, but the judgment was nevertheless proper, i t  will be affirmed 
on appeal. Acceptance Corp. v. Spencer, supra. I n  the Spencer case, 
judgment on the pleadings waq entered dismissing a counterclaim 
on the ground that  it was barred by the statute of limitations, this 
being the ground therefor stated in the motion. Affirming the judg- 
ment, Parker, C.J., speaking for the Court, said: 

"Original defendants' cwmterclaim is so fataIly deficient in 
substance as against plaintiff that i t  presents no material issue 
of fact to support a reco7:ery from plaintiff of damages in the 
amount of $50.000, or to opcrate as a setoff against plaintiff's 
claim. Consequently, i t  is subject to a judgment on the plead- 
ings. The judgment on the pleadings should have been granted 
on the ground that  the original defendants' counterclaim is 
fatally deficient in substance. Therefore, the granting of the 
judgment on the pleadings in favor of plaintiff was correct, 
though i t  was placed on Ihe wrong ground." 

[lo] I n  their first further a n v e r ,  the defendants allege that  i t  
appears upon the face of the complaint that the plaintiff seeks to 
have the asqignment by Denban and wifc to Crab Orchard on 28 
October 1960 declared an as;ignmmt for the benefit of creditors, 
that if such liability exists it is a liability created by statute, tha t  
the plaintiff had actual knowledg~ of the assignment almost seven 
year. prior to the institution of this action and, therefore, her claim 
is barred by tlie three-year statute of limitations set forth in G.S. 
1-5212). This iq ,  in form, a sufficient plea of the statute as  a bar to  
the plaintiff's right of action. Bank v. TVnreho?ise Co., 172 N.C. 602, 
90 S.E. 698. It far surpasses the mere assertion, without any allega- 
tion of facts to support it, that the plaintiff's cause of action is 
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barred by the statute. Such unsupported assertion has repeatedly 
been held insufficient to constitute the plea in bar. Lassiter v. Roper, 
114 N.C. 17, 18 S.E. 946; Pope v. Andrews, 90 N.C. 401; Humble v. 
Mebane, 89 N.C. 410. 

C~nsequent~ly, the plaintiff having filed no reply to this plea, 
we turn to the complaint to see whether: (1) it  fails to state facts 
constituting a cause of action against the defendants, or (2) if i t  
states a cause of action, i t  also shows facts sufficient in themselves 
to support the plea that  such cause of action is barred by the statute 
of limitations. If either of these inquiries be answered in favor of 
the defendants, their motion for judgment on the pleadings was 
properly allowed, even though the superior court granted i t  on the 
second ground only. The Court of Appeals resolved both inquiries 
in favor of the defendants and affirmed the judgment. 

[I11 The Court of Appeals said, "We hold that  the facts alleged 
in the complaint do not constitute an assignment for the benefit of 
creditors." We agree. 

G.S. 23-1 provides: "Debts mature on execution of assignment; 
no preferences. -Upon the execution of any voluntary deed of trust 
or deed of assignment for the benefit of creditors, all debts of the 
maker thereof shall become due and payable a t  once, and no such 
deed of trust or deed of assignment shall contain any preferences 
of one creditor over another, except as hereinafter stated." 

[12] It will be observed that  this statute does not define an as- 
signment for benefit of creditors but merely forbids a preference in 
such assignment. We must go, therefore, to the common law, as de- 
clared in the decisions of this Court, to  determine what constitutes 
an assignment for the benefit of creditors. I n  6 Am. Jur. 2d, Assign- 
ments for Benefit of Creditors, § 1, it  is said: 

"A general assignment for the benefit of creditors is ordi- 
narily a conveyance by a debtor without consideration from the 
grantee of substantially all his property in trust to collect the 
amount owing to him, to sell and convey the property, to  dis- 
tribute the proceeds of all the property among his creditors, and 
to return the surplus, if any, to the debtor." (Emphasis added.) 

[I11 The assignment of 28 October 1960 from Denson and wife 
to Crab Orchard mas, according to the complaint, made in exchange 
for the simultaneous issue to Denson of 32,260 shares of Crab Or- 
chard stock to Denson. The fair construction of the complaint is that  
Crab Orchard, a newly formed corporation, had no other assets and 
no liabilities, except perhaps obligations for nominal amounts for 
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organizational expenses. Tha t  bt+ng true, the shares issued to Den- 
son, when received by him, had a value equal to the value of the 
property transferred by him and his wife to Crab Orchard. Thus, 
a t  that  stage of the proceedings, Denson had available for his 
creditors as much property as he had prior to the assignment to 
Crab Orchard. Though he was then insolvent, according to the 
complaint, i t  was not unlawful or a violation of any duty owed to 
the plaintiff or his other creditors for Denson so to change the form 
of his property, nothing else e.ppearing. Estm'dge v. Denson, etc., 
270 N.C. 556, 565, 155 S.E. 2d 190. The transfer of the certificates 
to Crab Orchard was for a valuable consideration, moving to Den- 
son from Crab Orchard. 

[I31 The assets of a corporation, nothing else appearing, are not 
held by i t  in trust. They, like the assets of any other person, may 
be used by the corporation in the operation of its business. The 
complaint does not state the objects for which Crab Orchard was 
incorporated, as set forth in its charter. While, upon this motion 
for judgment on the pleadings, \ye may not consider the allegation 
in the answer to the effect that ,  a t  that  stage of the proceedings, i t  
was contemplated tha t  Crab Orchard would engage in the real 
estate business, we may reasonably assume that  its charter autho- 
rized Crab Orchard to conduct some business. Within the limits of 
its corporate powers, i t  was free to use for the carrying on of busi- 
ness the capital acquired by i t  in exchange for the stock which it 
issued. 

[14, 151 Upon dissolution of the corporation, i t  would be under 
a duty first to apply its assets, including such capital, to the pay- 
ment of its own debts and then to distribute the remainder to its 
then stockholders, observing the respective rights of the preferred 
and common shares. Teague v, ~%niture Co., 201 N.C. 803, 161 S.E. 
530. A corporation may, of course, receive property, other than its 
capital, upon its agreement to hold i t  in trust for designated per- 
sons. There is, however, a t  least, serious doubt that  a corporation 
may make a valid contract to hold in trust for specified persons, 
or a specified group of persons, 1:o whom i t  is not otherwise obligated, 
the capital i t  receives in exchange for its issuance of its own stock, 
so as to defeat the rights of itdj own creditors and of transferees of 
such stock therein. See: Brinson v. Supply Co., 219 N.C. 498, 14 S.E. 
2d 505; Teague v. Fzcrnitzae C'o., supm. Tha t  question is not pre- 
sented in the present case, for i t  appears from the complaint that  
the agreement between Crab Orchard and Denson was not tha t  it 
would hold the proceeds of the certificates of deposit in trust for the 
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creditors of Denson, but that ,  in exchange for such certificates, i t  
would issue stock to Denson, which stock he would use to  satisfy 
his own creditors. 

The complaint alleges tha t  Demon contracted with Crab Or- 
chard that  he would use all of the shares i t  issued to him for the pur- 
pose of satisfying his creditors and would return to i t  any shares not 
so used by him. The complaint then alleges tha t  all of the shares is- 
sued to Denson by Crab Orchard have been "reissued," i.e., trans- 
ferred, by him, including "19,160 shares to  unknown creditors." 
(Though the answer alleges that, as of the date of its filing, Den- 
son was still the record owner of a few shares, the brief of the de- 
fendants states that  these also have now been transferred of record.) 
Crab Orchard cannot pay over any of its assets to the plaintiff 
without depleting the fund in which these shareholders are entitled 
to participate. The complaint does not allege any misconduct or 
bad faith by any of these shareholders. It does not allege any trans- 
fer by Denson to anyone other than a creditor of his. Even if shares 
of Crab Orchard stock now outstanding are held by or under a 
transferee from Denson who was not his creditor a t  the time the 
stock was issued by Crab Orchard, the complaint alleges no facts 
which would permit Crab Orchard to deny the right of such person 
to participate as a shareholder in the final distribution of its assets. 

The complaint does not allege that  the transfers of the shares 
by Denson to his creditors were to be on a pro rata basis. Appar- 
ently, what was contemplated was $imply tha t  Denson, not having 
access to the funds represented by the pledged certificates of deposit, 
converted his equity therein into 32,260 shares of stock with which 
he would negotiate, on a case by case basis, settlements with his 
creditors. It appears from the complaint that  this is what he did. 
In  this, there is no basis for an inference that  the agreement be- 
tween Denson and Crab Orchard contemplated tha t  Crab Orchard 
was to hold the equity in the certificates, or their proceeds, in trust 
for Denson's creditors and certainly there is in this no basis for an 
inference tha t  Crab Orchard was, under any circun~stances, to re- 
turn anything to Denson. Denson parted irrevocably with all his 
rights in the certificates. 

There are decisions by this Court holding a mortgage, given by 
an insolvent person upon substantially all of his property to secure 
a preexisting debt so as to prefer the beneficiary of the mortgage 
over his other creditors, is void as a preferential assignment for the 
benefit of creditors forbidden by G.S. 23-1. Bank v. Tobacco Co., 
188 N.C. 177, 124 S.E. 158; Odom v. Clark, 146 N.C. 544, 60 S.E. 
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513; Bank v. Gilrner, 117 N.C. 416, 23 S.E. 333; Bank v. Gilrner, 
116 N.C. 684, 22 S.E. 2. It viould seem such mortgage is more 
closely analogous to a voluntary and preferential deed of trust which 
is also within the condemnation of G.S. 23-1. In  any event, our at- 
tention has been called to no decision holding tha t  a transfer, by 
an insolvent, of substantially all of his property to a newly formed 
corporation in consideration for its issue to him of all of its shares 
of stock, is an assignment for benefit of the transferor's creditors, 
or is otherwise affected by G.S. 23-1. 

In  6 C.J.S., Assignments for .Benefit of Creditors, $ 4k, i t  is said: 

"In a sale of property there is a fixed price but no trust, 
while in an assignment there is a trust and no fixed value given 
to the property. In  a sale t!?ere is no reversion or return to the 
seller, while in an assignment, on the satisfaction of the credi- 
tors, a trust results in favor of the assignor in the residue of the 
unappropriated property or its proceeds." 

The transaction be twen  the Densons and Crab Orchard, as set 
forth in the complaint, was a sale by the Densons of their interest 
in the certificates of deposit, not an assignment of those certificates 
for the benefit of the creditors of Denson. 

116, 171 The plaintiff contends also that  her complaint, liberally 
construed in her favor, as i t  must b~ upon a motion for judgment 
on the pleadings (Tilley v. Tilr'ey, 268 N.C. 630, 151 S.E. 2d 592; 
Burton v. Reidsville, 240 X.C. 577, 83 S.E. 2d 651), is sufficient to 
state a cause of action for the enforcement of a constructive trust. 
The Court of Appeals held that the cornplaint does not allege facts 
giving rise to a constructive trust. We agree. 

[18-201 A constructive trust is a duty, or relationship, imposed by 
courts of equity to prevent the unjust enrichment of the holder of 
title to, or of an interest in, property which such holder acquired 
through fraud, breach of duty or some other circumstance making 
i t  inequitable for him to retain i t  against the claim of the beneficiary 
of the constructive trust. I1eachl?y v. Gudey, 214 N.C. 288, 199 S.E. 
83: Garner v. Pldlips,  229 N.C. 160. 47 S.E. 2d 845; Strong, N.C. 
Index 2d, Trusts, 8 14. Unlike the true assignment for benefit of 
creditors, which is an express trust, intended as such by the creator 
thereof, a constructive trust i s  a fiction of equity, brought into 
operation to prevent unjust enrichment through the breach of some 
duty or other wrongdoing. It is an obligation or relationship im- 
posed irrespective of the intent n-ith which such party acquired the 
property, and in a well-nigh unlimited variety of situations. See: 
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Electric Co. v. Constmlction Co., 267 N.C. 714, 148 S.E. 2d 856; 
Speight v. Trust Co., 209 N.C. 563, 183 S.E. 734; Bryant v. Bryant, 
193 N.C. 372, 137 S.E. 188; Lee, Korth Carolina Law of Trusts, 8 
13a (3rd ed. 1968) ; 54 Am. Jur., Trusts, 218; 89 C.J.S., Trusts, 
$5 139, 142. Nevert,heless, there is a common, indispensable element 
in the many types of situations out of which a constructive trust 
is deemed to arise. This common element is some fraud, breach of 
duty or other wrongdoing by the holder of the property, or by one 
under whom he claims, the holder, himself, not being a bona fide 
purchaser for value. 

[17, 211 The complaint alleges no fraud or breach of duty by 
Crab Orchard. Having issued its stock in return for the interest of 
the Densons in the certificates of deposit, Crab Orchard is a pur- 
chaser of tha t  interest for value. I t  appears from the complaint 
that,  a t  the time of the assignment to i t  by the Densons, Crab Or- 
chard was a newly formed corporation completely dominated by 
Denson and his attorney. They, or their non~inees, were its only di- 
rectors and officers. Consequently, Crab Orchard must be deemed 
to have acquired the interest in the certificates of deposit with 
notice of facts then known to Denson, including Denson1s then in- 
tent as to his own future control or transfer of the stock issued to 
him in return for the transfer of his interest in the certificates. See: 
54 Am. Jur,  Trusts, $ 218. However, the complaint does not allege 
any prior wrongdoing by Denson in the acquisition of his title to 
the certificates of deposit, nor does i t  allege any intention by him, 
a t  the time of his transfer to Crab Orchard, to deal with the shares 
of stock unlawfully or in violation of any legal duty owed by him 
to the plaintiff. Liberally construed in favor of the plaintiff, i t  al- 
leges that Denson then intended to transfer to his creditors all of 
the shares issued to him in payment of the claims of such creditors 
and that  he did so. 

The allegation in the complaint that Crab Orchard agreed to 
issue its stock to Denson "for the purpose of satisfying all creditors" 
of Denson clearly goes beyond the terms of the agreement attached 
to and made part  of the complaint. (Emphasis added.) The agree- 
ment speaks for itself and controls the more extensive allegation. 
Assuming, however, that  the complaint correctly interprets the agree- 
ment, i t  expressly negatives the existence of any plan or intent to 
prefer some creditors of Denson over others a t  the time the transfer 
to Crab Orchard occurred. Thus, the transfer to Crab Orchard of 
the Densons' interest in the certificates of deposit, which was not, 
itself, a preference to any creditor of Denson, is not alleged in the 
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complaint to have been then intended as a step in carrying out a 
then contemplated preference. 

The preferences of other creditors of Denson over the plaintiff 
took place when Denson, after his transaction with Crab Orchard, 
transferred shares of stock, belonging to him, to some of his credi- 
tors without making a comparable payment or transfer to the plain- 
tiff. Crab Orchard having acquired its interest in the certificates of 
deposit for value and without notice of any intent of Denson's to 
make a preferential transfer of the proceeds of his transaction with 
it, Crab Orchard's right to hold the property so acquired by i t  can- 
not be affected by a wrongful act subsequently planned and executed 
by Denson. Especially is this true where, as here, to impose a con- 
structive trust upon the property would defeat or impair the right 
of subsequent bona fide purchasers of the shares from Denson. There 
is nothing whatever in the complaint to suggest tha t  any of the 
"unknown creditors" to whom :Denson transferred shares did not 
acquire those shares in complete good faith and in ignorance of any 
right of the plaintiff. Having accepted the shares in satisfaction of 
their claims against Denson, they are purchasers for value. 

The con~plaint allegcs no prcferential transfer to Crab Orchard 
or by Crab Orchard or in which Crab Orchard participated. Each 
preference alleged in the complaint occurred when Denson trans- 
ferred stock to his creditors, which was after Crab Orchard acquired 
its interest in the certificates of deposit. No such preference can be 
the basis for a declaration that Crab Orchard now holds as con- 
structive trustee the interest in the certificates of deposit trans- 
ferred to i t  by Denson a t  a time when, according to the complaint, 
no such preference was contemplated. 

The allegations in the comphint, with reference to the transfer 
to R. S. Pate of a portion of Crab Orchard's interest in the certifi- 
cates of deposit, do not allege any violation by Crab Orchard of any 
duty to or rig!lt of the plaintiff. Pate, not being a party to this ac- 
tion, no judgment rendered h e r ~ i n  co~ild affect his right to retain 
the property so transferred to him. I t  appears from the complaint 
that  Crab Orchard made such transfer to Pate  in settlement of its 
own contro~ersy with him, in ~ i h i c h  Pate threatened to sue Crab 
Orchard upon a theory similar l o  tha t  now asserted by the plain- 
tiff. The complaint does not allege that  Crab Orchard made its 
settlement with Pate in bad fai-h. If however, such settlement be 
assumed to have been n~ongfu l ,  the wrong done thereby was not to 
the plaintiff but t c  the creditors, if any, of Crab Orchard and to the 
stockholders of Crab Orchard. The plaintiff was neither. 
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[22] The Court of Appeals held that, assuming the transfer by 
the Dcnsons to Crab Orchard to be an assignment for the bcnefit of 
creditors forbidden by G.S. 23-1, the plaintiff's right to maintain 
this action on that ground is barred by the statute of limitations con- 
tained in G.S. 1-52(2),  which provides tha t  an action is barred within 
three years when "upon a liability created by statute, other than a 
penalty or forfeiture, unless some other time is mentioned in the 
statute creating it." Again, we agree. 

[23, 241 Ordinarily, the period of the statute of limitations be- 
gins to run when the plaintift"~ right to maintain an action for the 
wrong alleged accrues. The cause of action accrues when the wrong 
is con~plete, even though the injured party did not then know the 
wrong had been committed. Jewell v. P ~ i c e ,  264 N.C. 459, 142 S.E. 
2d 1; Motor  Lines v .  General Motors  Corp., 258 N.C. 323, 128 S.E. 
2d 413; Lewis v. Shaver,  236 N.C. 510, 73 S.E. 2d 320. The plaintiff 
contends that  this rule does not apply here for the reason that  her 
action is "on tlie ground of fraud" and FO the statute of limitations 
does not begin to run until the discovery by her of the facts con- 
stituting the fraud. See G.S. 1-52(9). In  Vai l  v. T7ail, 233 N.C. 109, 
63 S.E. 2d 202, this Court held that  a cause of action to set aside 
an instrument for fraud accrues and the statute of limitations thereon 
begins to run "when the aggrieved party discovers the facts consti- 
tuting the fraud, or when ,  i n  the exercise of ~easonab l e  diligence, 
such fac ts  should have  been discovered." (Emphasis added.) 

[22] It is a sufficient answer to the plaintiff's contention in this 
respect to note that her con~plaint alleges tha t  she had no notice of 
the matters of which she complains "until after Novcinber 24, 1961 
when thc plaintiff brought supplcmental proceedings under G.S. 
1-352 et seq., and Judge Campbell ordered First Federal and Denson 
and Crab Orc l~ard  to be examined." (Emphasis added.) It thus ap- 
pears upon the face of the complaint that  the transfer from the 
Densons to Crab Orchard, of ~ ~ h i c h  the plaintiff complains, occurred 
28 October 1960 and that the plaintiff acquired knowledge of Crab 
Orchard's existcnce and of some connection betn-een Crab Orchard 
and the certificates of deposit as early as 24 November 1961, nearly 
six years prior to the institution of this action. If she did not then 
have actual knowledge of all facts now alleged in her complaint, 
reasonable diligence would thus have disclosed them to her. The 
fact that,  in tlie meantime, she, in good faith,  pursued another 
remedy, which turned out to be unavailable (See, Wilson  v. Den- 
son, 270 N.C. 556, 155 S.E. 2d 190), does not extend the time al- 
lowed by the statute for the institution of the present action. 
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The complaint alleges no cause of action against the defendant 
Frost. No act of his is mentioned therein except tha t  he, as a stock- 
holder of Crab Orchard, signed the agreement with Pate  on 31 De- 
cember 1960, two months after the transfer from the Densons to 
Crab Orchard. The only otlier wference in the complaint to Frost 
is the statement tha t  a t  some undesignated time, possibly a t  the 
time of the transfer from the Demsons to Crab Orchard, he was the 
treasurer "or other officer" of Cr,-\b Orchard and "later" became its 
president. 

1251 The complaint alleges no cause of action against the defend- 
an t  Olive. h'o act by him is alleged in the complaint except that,  a s  
the  secretary of Crab Orchard, he signed its agreement with Pate  
and, as attorney for Denson, ht> participated in the formation of 
Crab Orchard, was one of its incorporators, stockholders and di- 
rectors and "became" its secretary. The complaint alleges tha t  Olive, 
as such attorney, formed Crab Orchard "for the purpose of 'getting 
the creditors off the back of FI-ed Denson' " and 3,000 shares of 
Crab Orchard stock were "issued" to Olive "for forming the corpora- 
tion and the plan," by which it appears to be meant that  these shares 
were transferred to Olive by Denson. It is alleged that,  as secretary 
of the corporation, Olive partilGpatetl in the "assignment" (i.e., 
issue) of '-all shares of corpora1.e stock in Crab Orchard to Fred 
Denson and Leithzt B. Denson." 

Service of summons was not had upon the defendant Denson so 
no judgment could be rendered in this action against him. In  any 
event, the complaint discloses tl-at the plaintiff has already recov- 
ered judgment against Denson for the full amount of her claim. 

There was, therefore, no error in the granting of the motion of 
the defendants Crab Orchard, Olive and Frost for judgment on the 
pleadings. 

Affirmed. 

MOORE, J., did not participale in the consideration or decision 
of this case. 
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MRS. EVELYN W. ESTRIDGE,  PLAINTIFF AND BIVENS FLOOR 6: CABI- 
NETS., INC., AND HAWTHORNE SALES COMPANY, IXTERVENORS V. 

CRAB ORCHARD DEVELOPMENT COMPANY, INC., AXD R. S. PATE, 
DEFEXD.~KTS 

So. 44 

(Filed 30 January 1970) 

On- certiorari to review the decision of the Xorth Carolina Court 
of Appeals in 5 N.C. App. 604. 

The plaintiff, a creditor of Fred Denson and wife, brought this 
action to have a transfer by then1 to Crab Orchard Development 
Company of their equity in certain certificates of deposit declared 
to be an assignment for the benefit of creditors so as to enable the 
plaintiff to share in the proceeds thereof. The intervenors are judg- 
ment creditors of Denson seeking the same relief. They adopt the 
allegations of the original romplaint. The defendants filed answers 
pleading, anlong other things, the statute of limitations. No reply 
was filed. The Superior Court, upon motion of Crab Orchard for 
judgment on the pleadings, dismissed "the actions of all plaintiffs" 
on the ground that the cause of action is barred by the three-year 
statute of limitations. The Court of Appeals affirmed. 

Henry E. Fisher, Attorney for the plaintiff; Craighill, Rendleman 
& Clarkson, by Hugh B. Campbell, Jr., Attorneys for the Inter- 
venors. 

Barnes & Dekle, by W. Faison Barnes, Attorneys for the de- 
fendant, Crab Orchard Development Company, Inc. 

This is a companion case to Wilson v. Crab Orchard Develop- 
ment Company, decided this day. While not identical, the complaint 
of the original plaintiff, adopted by the intervenors, is substantially 
the same as the complaint filed in the Wilson case. The position of 
the  intervenors in this action is, in all material respects, the same 
as that  of the plaintiff in the Wilson case. The position of the 
original plaintiff in this action is subject to the further infirmity 
tha t  she does not allege her own ignorance of the transfer from the 
Densons to Crab Orchard a t  the time i t  was made, 28 October 1960. 
The answer of the defendant alleges that  shares of Crab Orchard 
stock wcre actually offered to this plaintiff by Denson and she re- 
fused to accept them. The plaintiff filed no reply to this allegation. 

Frost, Olive and Denson, who were part,ies defendant in the 
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Wilson case, are not parties to the present action. R. S. Pate,  who 
is a party defendant to this ac~ ion ,  was not made a party to the 
TYilson case, but, for the reasons mentioned in our opinion in the 
Wilson case, the present complaint allcges no cause of action in this 
plaintiff against him. 

For the reasons sct forth in our opinion in t h t  Wilson case the 
judgment in the present action is 

Affirmed. 

MOORE, J., did not participate in the consideration or decision 
of this case. 

STAT13 OF SORTH CAROLINA r. R I C H A R D  V I R G l L  

\lo. 37 

(Filed 30 January 1970) 

1. Burglary a n d  Tnlawful Breakings 5 & non-burglarious breaking 
and entering with felonious intent  - punishment 

The crime of non-burglarious breaking and enterinq with intent to com- 
mit a f~lony is punishable b~ imprisonment of not less than four nlonths 
nor more than ten years. G.S. 141-54. 

2. Criminal Law $ 13+ credit on  prison sentence- previous sen- 
tence - confinement awaiting t r ia l  

while credit must be given for time qerved under a previous sentence 
for the wme cond~~ct ,  a defendant is not entitled to credit for time s~leut 
in custody while awaiting trial. 

3. Criminal Law § 138; Convicts and  Prisoners § 1- confinement 
without bail on capital charge - awaiting t r ia l  and  retrial - status  
- credit on  subsequent sentence 

Status of a defendant confined in the county jail on a capital charge 
without privilecc cf bail from the c l a t ~  of his arrest until the conclusion 
of his third trial, the first trial hn-ring resulted in n mistrial and defend- 
ant's con~iction a t  the qecond trial having been reversed on appeal, was 
that of n per,wn nnder indictmc~~t awniting trial and not that of a pris- 
oner serving a sentencr, and time thui spent may not be credited on de 
fendant's subsequent prison sentence. 

4. Criminal Law 3 138- credit on prison sentence - confinement 
pending appeal 

Statute requiring credit on a prison sentence for all time spent in 
custody pending appeal is not retroactive. G.S. 16-186.1. 
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5. Searches and  Seizures 1; Constitutional Law 21- unreason- 
able searches and  seizures 

The Constitution prohibits only those searches and seizures which are 
unreasonable. 

6. Searches a n d  Seizures 3 1; Constitutional Law 3 21; Criminal Law 
§ 84- search without war ran t  - articles i n  plain view 

The constitutional guaranty against unreasonable searches and seizures 
does not prohibit a seizure without a warrant where no search is required 
and the contraband matter is fully disclosed and open to the eye and 
hand. 

7. Criminal Law 5 84; Searches and  Seizures § 1- search without 
warrant  - article i n  plain view 

A piece of chrome with bloodstains on it removed from the exterior of 
defendant's car without a search warrant was lawfully seized and prop- 
erly admitted into evidence, where the chrome was fully disclosed and 
open to the naked eye, and no search was required to obtain it, no search 
warrant being necessary when an article is in plain view. 

8. Searches and  Seizures 3 1; Criminal Law 84- search without 
warrant  - consent 

Officers lan7fiilly searched defendant's room and the interior of his au- 
tomobile without a warrant where defendant mas present and consented 
to the search of the room and automobile. 

9. Searches a n d  Seizures § 1; Criminal Law § 84- search by con- 
sent - Afiranda warnings 

Warnings required by Afirandn are inapplicable to searches and seizures, 
and a search by consent is valid despite failure to give such warnings prior 
to obtaining consent. 

10. Searches and  Seizures 1 ; Criminal Law § 84- request t o  
search - warnings 

Officers inwstigating a crime are not required by the Federal Consti- 
tution to preface a request to search premises with advice to the occu- 
pant that he does not have to consent to a search, that he has a right to 
insist on a search warrant, and that fruits of the search may be used as  
evidence against him. 

11. Criminal Law 106, 114- negative evidence - probative value 
-comment by court on  weight of evidence 

In some cases, where defendant's motion for judgment of nonsuit turns 
on the sufficiency of certain negative evidence to take the case to the 
jury, the court must say as a matter of lam whether such negative evi- 
dence has :my probative value, but when the evidence, apart from such 
negative evidence, is sufficient to take the case to the jury, the trial court 
niay not comment on the weight of evidence, negative or otherwise. 

12. Burglary a n d  Unlawful Breakings Ej 6- instructions - conten- 
tions - credibility and  weight of evidence 

In this prosecution for felonious breaking anci entering, the trial court 
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fully and fairly presented the  contentions of both parties and correctly 
left to the jury the credibility, weight and p r o b a t i ~ e  value of all  the eri- 
dence. 

13. Criminal Law 8 11% instiructions - contentions of the State 
The trial court's statement of the State's contentions was not unfair 

and prejudicial to defendant whrrc the record discloses evidence from 
which inferences r ~ l a t e d  by the court as coutcntions of the Sta te  could 
legitiniately, fairly and logically be drawn by the jury. 

14. Criminal Law § 163- objections to review of evidence and state- 
ment of contentions 

Objections to the charge in reviewing the e~ idence  and stating the con- 
tentions of the parties must be inade before the jury retires so a s  to a f -  
ford the tr ial  judge an  opportunity for correction; othervise they a re  
deemed to ha re  been waived and \r;ill not be considered on appeal. 

15, Burglary and Unlawful Breakings 6- instructions - State's 
burden of proof 

In this prosecution for  felonious bl.ealiing and entering, the charge qf 
the court properly required the State to l ~ r o r e  beyond a reaaonable doubt 
every essential ingredient of the offense and instructed the jurors to  acquit 
defendant if the  State failed to so satisfy them. 

BOBBITT, C.J., concurring in part  and dissenting in part. 

SHARP, J., joins in concurring and dissenting opinion. 

ON certiorari to the Superior Court of WAKE County to review 
judgment of Cnrr, J., a t  the March 1965 Criminal Session. 

On 9 February 1963 a t  7:30 a.m. defendant Richard Virgil was 
arrested, charged with first degree burglary, and placed in the Wake 
County Jail. The following events h a ~ c  occurred since tha t  date: 

1. Defendant was first tried for first degree burglary a t  the 
August 1963 Session of Wake Superior Court. The jury was unatjle 
to agree and a mistrial was ordered. Defendant remained in jail on 
the capital charge. 

2. Defendant was again tried for first degree burglary a t  the 
April 1964 Session of Wake Superior Court. The jury returned a 
verdict of guilty with recomnlendation that the punishment be life 
imprisonment. ,Judgment was pronounced accordingly and defendant 
appealed to the Supreme Court. -4 new trial was awarded for error 
in the admission of evidence by decision reported in 263 N.C. 73, 
138 S.E. 2d 777. Defendant remained in jail on the capital charge. 

3. Defendant was tried on the charge of first degree burglary 
for  the third time a t  the March 1965 Session of Wake Superior Court. 
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At the close of all the evidence, Judge Carr announced tha t  he 
would not submit the case to the jury on the charge of first degree 
burglary but would submit it on the charge of non-burglarious break- 
ing and entering with intent to commit a felony. The jury returned 
a verdict of guilty on tha t  charge, and on 26 March 1965 defendant 
was sentenced to prison for a term of nine to ten years. Defendant 
gave notice of appeal in open court and was allowed ninety days 
within which to serve statement of case on appeal. Defendant re- 
mained in jail in default of an appearance bond of $5000.00. 

4. On 6 October 1965 defendant was served with notice that  the  
solicitor would move on 15 October 1965 for an order dismissing 
his appeal for failure to serve statement of case on appeal in apt 
time. When the motion to dismiss was heard, defendant was present 
in person but his court-appointed counsel did not appear and peti- 
tioner was not otherwise represented by counsel. An order was en- 
tered dismissing the appeal under G.S. 1-287.1 which provides, in 
pertinent part, that  "[wlhen i t  appears to the superior court tha t  
statement of case on appeal to the appellate division has not been 
served on the appellee or his counsel within the time allowed, it 
shall be the duty of the superior court judge, upon motion by the 
appellee, to enter an order dismissing such appeal; provided the ap- 
pellant has been given a t  least five (5) days' notice of such motion. 

11 . . . 
5. A commitment mas issued on 18 October 1965 and defendant 

has been an inrnate of the State Prison System since that  date. 

6. Pursuant to a mandate from the Supreme Court of North 
Cnrolin,a, R post conviction hearing was conducted on 4 March 1968 
to determine whether or not the defendant instructed his counsel to 
perfect an appeal to the Supreme Court of North Carolina. Peti- 
tioner was present in person and represented by counsei. The court 
found, in ter  alia, that  in July 1965, after receiving the transcript, 
defendant's counsel delivered the transcript to defendant and in- 
formed him in person that  counsel found no errors in the trial and 
advised defendant to begin service of his sentence. Counsel had 
previously obtained an extension of time within which to serve state- 
ment of case on appeal. Defendant informed his counsel tha t  he 
would retain the transcript, confer with his mother, and then con- 
tact counsel. H e  gave his counsel no further instructions with re- 
spect to his appeal, and the time for perfecting the appeal expired 
while defendant still retained the transcript. Defendant sought cer- 
tiorari from the Supreme Court of North Carolina and from the 
Supreme Court of the Tnited States; both applications were denied. 
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7. Thereafter, on 28 July 1969, defendant again petitioned the 
Supreme Court of North Carolina for certiorari to the Superior Court 
of Wake Couonty. JJ7e allowed the petition, and the case is now be- 
fore this Court for review on its merits. 

STATE'B EVIDENCE 

In the trial before Judge Csrr  a t  the March 1965 Criminal Ses- 
sion, the State offered evidence tending to show that  on 9 February 
1963 at 3:00 a.m. T. W. Rlattl~ews was sleeping inside the premises 
of M a t t h e w  R: Gentry Service Station and Grocery located in rural 
Wake County when he was awakened by a tapping noise a t  one of 
the outer doors. Shortly thereafter, one Oliver Evans broke a glass 
panel in an overhead door to the garage portion of the premises, 
entered the building and, passing through a swinging door, entered 
the portion of the premises in whicll Matthews had been sleeping. 
hfatthews stepped into the aisle and was injured when Evans fired 
his shotgun. Matthews returned the fire and injured Evans who, 
stumbling and falling, left the building and made his way to the 
shoulder of the road where a car approached and stopped. IYhen 
Evans attempted to get in this car, hfatthews "fired a pistol over 
the top of this clar 2 or 3 times," and the car sped away leaving 
Evans lying on the shoulder of the road. 

In response to a call made by Matthews while Evans was en- 
tering the building, officers arrived and carried both Matthews and 
Evans to the hospital. At  the hospital, officers went through Evans' 
personal effects and obtained his name and address. Thereafter, they 
went to a rooming house located a t  204 E. Lenoir Street in Raleigh. 
They arrived a t  7:30 a.m. and were admitted by a woman named 
Dora Briggs who directed them to Evans' room. There officers found 
Richard Virgil -- who shared the room with Evans - and he gave 
them permission to search. Th. room contained two beds and one 
closet. He said tha t  the bed on the left belonged to Oliver Evans 
and the one on the right belonged to him. Virgil said that  part of 
the clothing in the closet belonged to him and part  belonged to 
Oliver Evans. Virgil identified a jacket hanging a t  the head of one 
bed and the keys in the pocket as belonging to Evans. Defendant 
said the keys unlocked the back door of the house. A suitcase con- 
taining shirts, pants, socks, underwear, and four pocket handker- 
chiefs lay on defendant's bed. 

Defendant's car, a 1958 cream colored Oldsmobile bearing li- 
cense number AP-9672, was '(pulled in across the sidewalk with the 
back of the car sitting almost on the sidewalk" and parked ten feet 
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from the house. Defendant said hc owned the car and gave his con- 
sent for the officers to "look into the car." Defendant thereupon took 
his car keys and unlocked the left door and the trunk. Although t h e  
officers a t  this time had not talked to Evans or Matthews and had 
not been told about a car stopping on the highway and speeding 
away when fired upon, one of the officers recognized the car as t h e  
same one he had seen parked beside the road near the Matthews and  
Gentry store about 2:00 a.m. on the morning of the crime. Defend- 
an t  was then placed under arrest and taken to the county jail. 

On the night of 11 February 1963 the officers talked with Evans 
for the first time concerning what happened the night he was shot. 
In  light of the infornmtion he gave them, they returned to 204 
E .  Lenoir Street, examined the exterior of defendant's 1058 Oldsmo- 
bile and observed scratches on the right front door "where there was 
a very clean place that had been wiped off so tha t  i t  was cleaner 
than the rest of the car." The clean spot was six to eight inches in  
diameter "and we observed on the chrome bolting below the door 
what appeared to be blood." The chrome molding was removed from 
the car by the officers and taken to the Identification Bureau. After 
an expert in the field of blood chemistry testified that  an analysis 
of the stains on the chrome showed them to be human blood, the  
chrome was admitted in evidence and exhibited to the jury over de- 
fendant's objection. 

The State's evidence further tended to show tha t  1962 license 
number AP-9672 was issued by the Motor Vehicles Department t o  
Richard Virgil of Fayetteville for a 1958 Oldsmobile. 

Oliver Evans testified that  he had pled guilty to burglary of the  
l\latthews and Gentry store on the night of 9 February 1963 for 
which he is serving time; that  he lived in a room a t  204 E. Lenoir 
Street with Richard Virgil for a while; that  on the night of 8 Feb- 
ruary 1963 he, Richard Virgil and Maceo Stephens borrowed a 
shotgun from onc Foster Curtis and bought shells for thc gun a t  s 
store near the Curti. home; that  they returned to Raleigh where the  
three of them stayed together during the early part of the night and 
drank whiskey and beer; that  they then went in Virgil's car to the  
?\Iatthews and Gentry store; that he told Virgil he had been want- 
ing to break in it for a long time because there was "a good lot of 
money there"; that  the car was sixty or seventy feet down Highway 
401 on the right side of the road when he pulled off his jacket and 
laid i t  on the back seat of the car, took the gun and, leaving Virgil 
and Stephens in the parked car, walked to the store building and 
circled around i t ;  that  Virgil and Stephens promised to remain 
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nearby and pick him up when he came out, and it was agreed tha t  
the money would be divided; that  after circling the building he broke 
the glass in a push-up door near the grease pit and went in;  that  
shortly thereafter lie was shot in the stomach; tha t  he went back 
through the hole in the push-up door and saw a car coming up the 
road with lights on;  that  he struggled to the edge of the road, called 
Richard's name, and said "I'nl :.hot, take me to the hospital"; that 
he reached for the car which sped off when a pistol began firing; 
that  he doesn't remember anything after he grabbed a t  the car until 
he regained consciousness in thc hospital; tha t  the jacket with the 
key and key ring in the pocket which has been offered in evidence 
belongs to him and is the same jacket lie pulled off and placed on the 
hack seat of Virgil's car;  that his intestines were shot out of his 
body and he was holding them in his hand while reaching ancl 
grabbing for the car-"I reckon I was bleeding all that  time"; 
that  Virgil's car was a light cream colored 1958 Oldvnobile and 
Virgil was the driver. 

Olircr Evans further testified that when he went into the AIat- 
thews anti Gentry store he had, besides the shotgun, a pair of gloves, 
a crowbar and a big scre~vdriver, t~velvc to fifteen inches long. The 
officers found the gloves and shotgun in a side ditch between the 
store and the h i g h ~ a y ;  Evans identified the gloves as his own and 
the shotgun as the one they borrowed from Foster Curtis. 

Evans admitted on cross exa,nination that  lie had been convicted 
of first degree burglary and felonious acsault for which he received 
a life sentence in the State Penitentiary and tha t  he was convicted 
once in Alabama for breaking ~ . n d  entering. 

DEFESDAA7 T'S EI'IDE,TTCE 

Defendant as a witness in his own behalf testified that  on 8 
February 1963 he lived a t  204 1:. Lenoir Street in Raleigh and "was 
in the proccbs of paying for n 1958 Olclsinohile"; that he TT-as ~vork- 
ing with Willis Lee, a wallpaper contractor, and worked on the 8th 
of February until 5:00 p.m. a t  which time he wcnt home and ate 
supper; that Oliver Evans, who shalul the room with him for a 
fen. ~ v e e k ~ ,  wcnt aftcr some nliiskey; that  Mace0 Stephens came to 
his room before Evans left; tl-at when Evans returned they rode 
around in tlefcndnnt's car, saw two glrls from Shaw Cniversity and 
wgrecd to meet tlieni a t  the Feoples Cafe; that  he returned to his 
room and put on a gray suit and then d l  three of them (defendant, 
Stephens and Evans) went to the Peoples Cafe between 8:16 and 
8:30 p.ni.; that  they stayed tliere until about 9:20 p.m. drinking 
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whiskey and beer and talking to the girls; that  after the girls left 
he also left and went to Eddie Winston's place where he stayed from 
10 until 12 o'clock midnight playing records, talking to girls and 
dancing; that  he left there about 12:30 a.m. and returned to his 
room on E .  Lenoir Street; tha t  hc parked his 1958 Oldsmobile on 
the north side of E. Lenoir Street facing west across from the 
house where he lives; tha t  he locked the car and went to his room 
and slept until 7:00 a.m. the following morning a t  which time he 
arose, put on his work clothes for painting and went to his car; tha t  
his car was parked on the same side of the street but he noticed i t  
had been moved and was not in the same spot where he had left i t  
the night before; tha t  he drove to Willis Lee's house on Westein 
Boulevard; that  Ah. Lee told him to return home and change into 
clean clothes because he wanted him to work a t  the N. C. Bank 
Building that  morning and wanted all his men to be clean; tha t  he 
returned to his room about 7:30 a.m. and was shaving when offi- 
cers arrivcd ten minutes later; that  Oliver Evans was not in his 
bed that  morning or the night before; tha t  he left Evans and Maceo 
Stephens a t  the Peoples Grill about 9:20 the night before and never 
saw them again until after he mas arrested. 

Defendant testified further concerning the two beds and other 
furniture in the rooin where he and Evans lived. He  stated tha t  his 
suitcase was on his bed; that  he kept clothes in i t  because he goes to 
Fayetteville every weekend; tha t  he calls Fayetteville his home. 

Defendant further testified that  his sister had three sets of car 
keys made because he had experienced difficulty in starting his car 
by turning the switch key; that  he had all three sets, keeping one on 
a chain and the other two in his pocketbook in case he accidentally 
locked his chain key in the car ;  that about two weeks before Feb- 
ruary 8 he gave Oliver Evans a set of keys he had in his billfold so 
Evans and a girl named Marilyn Jackson could sit in the car ;  tha t  
he had requested the return of his keys but Evans had not returned 
them. 

Defendant further testified tha t  when he went to his room to 
put on a gray suit before meeting the girls a t  the Peoples Cafc, 
Oliver Evans also changed clothes and was not wearing a field 
jacket. Defendant emphatically denied tha t  he was with Oliver 
Evans and Mace0 Stephens or with anyone else a t  the Matthews 
and Gentry store when i t  was broken into around 3:00 a.m. on the 
morning of February 9. 

On cross examination defendant admitted tha t  he had been con- 
victed of an offense in Chicago for which he served one year;  tha t  
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he "pulled an army term, the A.ir Force"; that in Fayetteville, N. 
C., he received two sentences of jive to seven years for breaking and 
entering in 1958; tha t  on 20 April 1939 he received a four to five 
year sentence in Fayetteville for breaking, entering and larceny. 

Mrs. Dora Briggs testified tha t  Richard Virgil and Oliver Evans 
lived a t  her house on 8 February 1963; that  around 4:00 a.m. an 
officer came to her door asking whether Oliver Evans lived there 
and inquiring about Evans' car; that  :he informed the officer Evans 
didn't drive a car but rode around with Richard Virgil; tha t  the 
officer asked what kind of car Virgil had and she said i t  was a light 
colored Oldsmobile; that  she had never seen Oliver Evans drive - 
that he usually rode with Richard Virgil; that  she went to the room 
to see if Evans was there; tha t  Richard Virgil mas there in his bed 
but Evans was absent; that  both Virgil and Evans had a key to the 
back door of the house; that  she had gone to bed early and did not 
see Virgil come in that  night. 

Defendant's motion for judgment of nonsuit was denied. The 
case was submitted to the jury on the charge of non-burglarious 
breaking and entering with intent to commit a felony, and the jury 
returned a verdict of guilty. Defendant was sentenced to prison for 
a term of nine to ten years. From this judgment he appealed to the 
Supreme Court assigning errors as  noted in the opinion. 

King V. Cheek, Samuel S. Mitchell, and Romallus 0. Murphy, 
Attorneys for defendant appellant. 

Robert Morgan, Attorney General, by William W. Melvin, As- 
sistant Attorney General, and 1'. Buie Costen, 8ta.f Attorney, for 
the State. 

[I] Defendant was convicted of non-burglarious breaking and en- 
tering with intent to commit a Eelony. This is a felony punishable 
by imprisonment for not less t h m  four months nor more than ten 
years. G.S. 14-54. Defendant contends the trial court erred in im- 
posing a sentence of nine to ten years without giving him credit for 
tzme already served. We now examine the validity of tha t  conten- 
tion. 

In  State v. Weaver, 264 K.C. 681, 142 S.E. 2d 633, a t  the M a y  
1963 Session of Alamance Superior Court, defendant pled nolo con- 
tendere to a charge of felonious assault and a prison sentence of five 
to seven years was imposed. On 9 M a y  1963 defendant was com- 
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mitted to State's Prison to serve said sentence. On 25 September 
1964, after a habeas corpus hearing in the United States District 
Court, the judgment was vacated and the five to seven year sentence 
set aside. Defendant was returned to the Alamance County Jail  to 
await retrial in default of an appearance bond. Upon retrial a t  the 
December 1964 Session of Alamancc, defendant was convicted of 
assault with a deadly weapon, a misdemeanor, for which he re- 
ceived the rnaximum statutory sentence of two years. G.S. 14-33. 
Defendant appealed. Held: (1) Defendant's service of sentence from 
9 M a y  1963, the date he was committed to the State's Prison system, 
until 25 September 1964, the date said sentence was vacated, must 
be considered as service on the maximum two-year sentence pro- 
nounced a t  the December 1964 Session; and (2) "defendant is not 
entitled as  a matter of right to credit for the period from September 
25, 1964 until the date of the judgment pronounced a t  December 
1964 Session. During this period, while in custody in default of bond, 
defendant was not serving a sentence as punishment for the conduct 
charged in the bill of indictment." Accord, Williams v. State, 269 
N.C. 301, 152 S.E. 2d 111; State v. Foster, 271 N.C. 727, 157 S.E. 2d 
542; State v. Paige, 272 N.C. 417, 158 S.E. 2d 522; State v. Stafford, 
274 N.C. 519, 164 S.E. 2d 371; iYortk Carolina v. Pearce, 395 U.S. 
711, 23 L. ed 2d 656, 89 S. Ct. 2072. See Annotation, 35 A.L.R. 2d 
1283. 

12, 31 Thus North Carolina requires that  credit be given for time 
served under a previous sentence for the same conduct but holds that  
a defendant is not entitled to credit, for time spent in custody while 
awaiting trial. Until the date of his commitment on 18 October 1965, 
defendant's st,atus was that  of a person under indictment awaiting 
trial and not that  of a prisoner serving a sentence. State v. Weaver, 
supra. The fact that  defendant was held on a capital charge with- 
out privilege of bail from the date of his arrest on 9 February 1963 
until the conclusion of his third trial on 26 March 1965 when a 
$5,000 appearance bond was set pending appeal did not change his 
status to tha t  of a prisoner serving a sentence. He  was simply 
awaiting trial in the county jail, and time thus spent may not be 
credited on a subsequent prison sentence. 

[4] Recent enactments designed to require credit on a prison sen- 
tence for all time spent in custody pending appeal are not retroactive 
and therefore do not apply to this case. G.S. 15-186.1 (1969 cc. 266, 
888). Defendant's first assignment of error is overruled. 

[7] Defendant assigns as error the admission into evidence of a 
piece of chrome witah bloodstains on i t  removed from his automobile 



N.C.] FALL TIERM 1969 227 

without a search warrant on 15 February 1963 (State's Exhibit 10).  
Defendant contends this amounted to an unreasonable search and 
seizure prohibited by the Fourth Amendment to the Constitution 
of the United States. 

The automobile in question WAS parked "ten feet from the house 
and it x a s  pulled across the sidewalk with the back of the car sitting 
almost on the sidewalk." No interior search of the car was under- 
taken a t  the time the chrome vias removed. Kone was necessary. 
The officers merely inspected its exterior and "observed on the chrome 
bolting below the door what appeared to be blood." The chrome strip 
was thereupon removed from the exterior of the car and taken to 
the Identification Bureau. Expert testimony confirmed the presence 
of human blood on the chrome. 

15, 61 The Constitution prohibits only those searches and seizures 
which are unreasonable. Carroll v. United States, 267 U.S. 132, 69 
L. ed 543, 45 S. Ct.  280; Elkins zl. United States, 364 U.S. 206, 4 L. 
ed 2d 1669, 80 S. Ct. 1437. "Furthermore, under circun~stances re- 
quiring no search, the constitutional ~rnmunity never arises. This 
principle is aptly stated in 47 Am. Jur. ,  Searches and Seizures § 20, 
as follows: 'Where no search is required, the constitutional guaranty 
is not applicable. The guaranty applies only in those instances where 
the seizure is assisted by a necessary search. It does not prohibit 
a seizure without warrant where there is no need of a search, and 
where the contraband subject matter is fully disclosed and open to 
the eye and hand.' " State v. Colson, 274 N.C. 295, 163 S.E. 2d 376. 
Accord, State v. Rogers. 275 S.C. 411, 168 S.E. 2d 345; State v. 
Housard, 274 N.C. 186 162 S.E. 2d 495; State v. Craddock, 272 N.C. 
160, 158 S.E. 2d 25; State v. Kinley, 270 N.C. 296, 154 S.E. 2d 95; 
State v. Cojj'ey, 255 N.C. 293, 12'1 S.E 2d 736; State v. Giles, 254 
K.C. 499, 119 S.E. 2d 394. 

171 Applying these principles to State's Exhibit 10, we hold that  
no search warrant was required. The bloodstained strip of chrome 
on the exterior of defendant's car was fully disclosed and open to the 
naked eye. S o  search m-as required to obtain it. It was legally ac- 
quired and properly admitted into e~idence.  

[8] Defendant complains that  the officers searched his room and 
the interior of his autonlobile on 9 February 1963 without a search 
warrant and without warning 211111 of his constitutional rights. It 
suffices to say in that  connection, however, that defendant was present 
and consenting. The record shows that  the door to his room was 
open; that  the officers requested permission to search it, "and Virgil 
said that we could, to go ahead and help ourselves." With respect 
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to the car, he not only permitted the officers to search it  but he him- 
self unlocked the car door and the trunk so they could do so. "An 
individual nlay waive any provision of the Constitution intended 
for his benefit, including the immunity from unreasonable searches 
and seizures; and where such immunity has been waived and con- 
sent given to a search . . ., an individual cannot thereafter com- 
plain that  his constitutional rights have been violated." State v. 
C O ~ S O ? ~ ,  SUpX . .  

Defendant's further contention t,hat he should have been advised 
of his constitutional rights (not itemized or otherwise described) be- 
fore he was asked for consent to search his room and car has not 
heretofore been considered by this Court. Other jurisdictions, how- 
ever, have had occasion to deal with the subject. 

I n  Washington v .  Lyons, 76 Wash. 2d 502, 458 P.  2d 30, the Su- 
preme Court of Washington, in passing on a similar contention, said: 
"No cases are cited nor have we found any that  require officers in- 
vestigating a crime to preface a request to search premises with a 
recital to the owner or occupants of their constitutional rights. . . . 
The courts which have had occasion to deal with this issue have 
with complete unanimity decided i t  adversely to the appellant's 
contention." 

19, 101 Warnings required by Miranda are inapplicable to searches 
and seizures, and a search by consent is valid despite failure to give 
such warnings prior to obtaining consent. It was so held in State 
v. Oldham, 92 Idaho 124, 438 P .  2d 275; People v. Trent, 85 Ill. 
App. 2d 157, 228 N.E. 2d 535; State v .  McCarty, 199 Kan. 116, 427 
P. 2d 616; Lamot v. State, 2 Md. App. 378, 234 A. 2d 615; State v. 
Fomey, 182 Neb. 802, 157 N.W. 2d 403, cert. den. 393 U.S. 1044, 21 
L. ed 2d 593, 89 S. Ct. 640. We adhere to that  view. Furthermore, 
appellant has cited no decision, nor have we found any, holding that 
officers investigating a crime are required by the Federal Constitu- 
tion to preface a request to search premises with advice to the oc- 
cupant that  he does not have to consent to a search, that  he has a 
right to insist on a search warrant, and that  the fruits of the search 
may be used as evidence against him. 

In  State v. McCarty, supra, the Supreme Court of Kansas said: 

"Miranda deals only with the compulsory self-incrimination 
barred by the Fifth Amendment, not with the unreasonable 
search and seizure proscribed by the Fourth Amendment. There 
is an obvious distinction between the purposes to  be served by 
these two historic sections of the Bill of Rights. The Fifth 
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Amendment prohibits the odious practice of compelling a man 
to convict himself; the Fourth guards the sanctity of his home 
and possessions as those teims have been judicially interpreted. 
An indispensable element of compulsory self-incrimination is 
some degree of compulsion. The essential component of an un- 
reasonable search and seizure is some sort of unreasonableness. 

"KO responsible court has yet said, to our knowledge, that  
before a valid voluntary consent to a search can be given, the 
person consenting must fir,jt be warned tha t  whatever is dis- 
covered through the search may be used as evidence against 
him. We tlccline to be the first judicial body to espouse so 
dubious a theory." 

The quoted language is appropriate here. T e  also decline the dis- 
tinction. Defendant was not in custody a t  the time, and there was 
nothing in the circumstances -JO suggest that his consent to the 
search was coerced or otherwise involuntary. Defendant's second 
assignment is overruled. 

Finally, defendant contends the learned trial judge committed 
prejudicial error in the charge by (1 )  giving undue emphasis to 
"negative" testimony, (2) deploying evidence favorable to defend- 
an t  in such manner as to destroy its value, and (3) failing to charge 
clearly tha t  the State is required to prove beyond a reasonable 
doubt every necessary ingredient of the crime. 

[11, 121 An extended discussjon of the distinctions between posi- 
tive and negative evidence is not required and could serve no useful 
purpose here. In 11Iurray v. Wyatt, 245 N.C. 123, 95 S.E. 2d 541 
(1956), defendants insisted tha t  the trial court, even in the absence 
of special request, should have instructed the jury concerning the 
probative value, weight and effect of "negative testimony." Bob- 
bitt, J., now C.J., writing for the Court, said: "In some cases, where 
defendant's motion for judgment of nonsuit turns on the sufficiency 
of certain negative evidence to take the case to the jury, the court 
must say as a matter of law whether such negative evidence has any 
probative value. Johnson & sons, Inc. v. R. R., 214 N.C. 484, 199 
S.E. 704. But  when the evidence, apart  from such negative evidence, 
is sufficient to take the case to the jury, the rule is that the trial 
court may not comment on the weight of evidence, negative or 
otherwise." Accord, Carmthers v. Razlroad, 218 N.C. 49, 9 S.E. 2d 
498; Rosser v. Bynurn, 168 N.C. 340, 84 S.E. 393. I n  a charge which 
fully and fairly presented the contentions of both parties, Judge 
Carr wisely and correctly left to the jury the credibility, weight and 
probative value of all the evidence. 



230 I N  T H E  SUPREME COURT [276 

[13, 141 Defendant further assigns as unfair and prejudicial the 
court's statement of the State's contentions. An examination of the 
record, however, discloses evidence from which inferences related 
by the court as a contention of the State could legitimately, fairly 
and logically be drawn by the jury. A statement of a valid conten- 
tion based on competent evidence is not error. State v .  Ford, 266 
N.C. 743, 147 S.E. 2d 198. Furthermore, i t  is the general rule that  
objections to the charge in reviewing the evidence and stating the 
contentions of the parties must be made before the jury retires so as 
to afford the trial judge an opportunity for correction; otherwise 
they are deemed to have been waived and will not be considered on 
appeal. State v. Goines, 273 N.C. 509, 160 S.E. 2d 469; State v. But- 
ler, 269 N.C. 733, 153 S.E. 2d 477; State v. Case, 253 N.C. 130, 116 
S.E. 2d 429; State v. Rhodcs, 252 N.C. 438, 113 S.E. 2d 917; State 
v .  Holder, 252 N.C. 121, 113 S.E. 2d 15; State v. Shumaker, 251 
N.C. 678, 111 S.E. 2d 878; State v. Grundler, 251 N.C. 177, 111 S.E. 
2d 1 ; State v. Moore, 247 N.C. 368, 101 S.E. 2d 26; State v. Saunders, 
245 K.C. 338, 95 S.E. 2d 876. 

[IS] Defendant's exception t o  the mandate contained in the charge 
is without merit. It requires the State to prove beyond a reasonable 
doubt every essential ingredient of the offense and instructs the 
jurors to acquit defendant if the State has failed to so satisfy them. 
This fully complies with the requirements of G.S. 1-180. 

Evidence of defendant's guilt is plenary and persuasive. I n  the 
trial below we find 

No error. 

BOBBITT, C.J., concurring in part and dissenting in part. 

I concur in that  portion of the decision which upholds the trial, 
verdict and judgment. The judgment upheld, which was pronounced 
a t  March 1965 Session of Wake Superior Court, imposed a prison 
sentence of nine to ten years. Defendant, charged with the capital 
felony of burglary in the first degree, was confined in Wake County 
Jail, awaiting trial or retrial, from his arrest on February 9, 1963, 
until his (third) trial a t  said March 1965 Session, a t  which time 
the charge was reduced to non-burglarious breaking and entering. 
I n  my opinion, defendant is entitled to credit for this period when 
he was confined, without privilege of bond, on the capital charge. I 
dissent from that  portion of the decision which adjudges that  de- 
fendant is not entitled to such credit. 

SHARP, J. ,  joins in this opinion. 
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MURLE B. JONES, MARY H. JOKES, GEORGE W. JONES, EDRIE R. 
JONES, THOMAS G. GIKN, VIRGINIA P. GINN, MR. & MRS. ROGER 
D. GISS, TV. JACK WISGA!l'E, PEARL D. WINGATE, L. P. WOF- 
FORD, GWENDOLYN B. WOFFORD, AIR. & MRS. MARION 0, CAU- 
THE?;, MR. & JIRS. J. DOUGLAS HOWELL, MR. & JIRS. GLEXN L. 
SCHRUJI, H. L. HARGETT, JEAS R. HARGETT, hIRS. MBRTHA A. 
HUST, DREW G. MIDDLETOK, DOROTHY B. lIIDDLE'l'ON, HESRP 
BAUCOJI, JR., GLEND.4 C. I3AUCOS1, JERRY TV. YORK, SUDIE J. 
TORI<, MR. & IfRS. \V. T. 130WJIAS, IKDIVIDVALLY AXD ON BEH-~LF 
OF ALL O ~ H E R  RESIDENTS OF T H E  DISTRICTS ZOSED "RESIDENTIAL" A S D  AD- 
JOISISG AXD LYIXG BETWEEN SEW DIXIE ROAD, AIRPORT DRNE, MORRIS 
FIELD DRIVE AKD TAGGBRT CRI:EI<, IS MECKLENBURG COUKTY, WHO ARE 

SIMILARLY SITIATED v. QUEEN CITY SPEEDWAYS, IKC. 

So. 56 

(Filed 30 J a n u a r ~  1970) 

1. Nuisance 1- operation of motor vehicle speedway 
While the operation of a motor vehicle speedway is a lam-ful enterprise 

and is therefore not a nuisance per se, i t  may, under varying circum- 
stances, be a prirate nuisance per accidens. 

2. Nuisance §§ 2, 7- operation of racetrack-violation of anti-noise 
ordinance 

In this action to enjoin operation of a motor vehicle racetrack as a 
nuisance, the jury's verdict and court's findings of fact clearly show that 
defendant, by the operation of its racetrack, Violated the terms of a 
municipal ordinance prohibiting in residential districts regularly recurring 
noises above a certain level from activities in adjoining business or in- 
dustrial districts. 

3. Nuisance 1- violation of municipal ordinance 
The mere violation of a municipal ordinance does not constitute a nuis- 

ance, but if the actual thing is a nuisance or in the nature thereof and it 
is done or maintained in violation of a municipal ordinance, it may con- 
stitute a nuisance against which relief may be obtained by one who suffers 
special and peculiar injury of an irwparable nature therefrom. 

4. Suisance 2, 7- operation of motor vehicle racetrack - abate- 
ment  of nuisance 

In this action to enjoin the operation of a motor vehicle racetrack as  
a nuisance, wherein plaintiffs alleged and the jury by its verdict found 
that the noise of the racing vehicles on defendant's track was so loud as  
to cause plaintiffs discomfort and annoyance, to cause them to lose sleep 
at night, and to impair use m d  enjoyment of their homes, and that 
lights and dust from the racetrack, coupled with the noise, caused 
plaintiffs' property to depreciate in value and made their homes virtually 
uninhabitable while the races were in progress, the trial court erred in 
failing to abate the nuisance as found by the jury and in permitting de- 
fendant to continue operation cf the racetrack under regulations imposed 
by the court. 

BOBBITT, C.J., concurs in result. 
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APPEAL by plaintiffs from Ervin, J., and jury. February 17, 1969 
Schedule C Civil Session of YIECKLENRURG. Upon plaintiffs' petition 
for certiorari, this case was certified for review before determination 
by the Court of Appeals. 

Plaintiffs instituted this action on 10 October 1968 to enjoin the 
operation of a motor vehicle race track owned and operated by de- 
fendant. The complaint alleges: The track is located in Mecklen- 
burg County on the south side of New Dixie Road (also called West 
Boulevard) immediately across from the residential area where 
plaintiffs live. In  August, 1968, defendant began conducting auto- 
mobile and motorcycle races on its track a t  the rate of about one 
per week. Usually the races were run after dark and lasted late into 
the night. The races were a nuisance to plaintiffs in that  the dust 
and noise created by the racing vehicles and the glare of the lights 
from the track caused them discomfort and annoyance, prevented 
them from sleeping, and rendered their homes virtually uninhabit- 
able while the races were in progress. Plaintiffs also allege that  the 
noise from the races was a violation of Section 23-30 of the Code of 
the City of Charlotte captioned "Noises." 

Defendant denies that  the operation of the race track created a 
nuisance and that the noise of the races was a violat.ion of Section 
23-30 of the Code of the City of Charlotte. 

At the trial the jury answered the issue in favor of the plaintiffs, 
and the court signed the following judgment: 

"THIS ACTION coming on t,o be heard and being heard by 
the Honorable Sam J .  Ervin, 111, Judge Presiding, and a jury 
a t  the February 17, 1969, Schedule C Civil Session of the Su- 
perior Court of Mecklenburg County, North Carolina, and the 
issue having been submitted to the jury and answered as fol- 
lows: 

"Did the defendant so locate, use and operate its race track 
so as to constitute a nuisance? 

ANSWER: Yes. 

"It was thereupon stipulated by counsel for the parties that  
judgment might be signed out of term and after the Court and 
the parties had had an opportunity to give additional consid- 
eration to the content and the form of the judgment necessary 
to abate the nuisance. It was further stipulated that  any mo- 
tions and appeal entries available upon the coming in of the 
verdict and upon the signing of the judgment might be made to 
the Court out of term. 
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"After having given consideration to the admissions and stip- 
ulations, evidence introduced a t  the trial, the jury verdict, the 
authorities submitted to the Court and after considering the 
arguments of counseI, the Court concludes tha t  the plaintiffs 
are entitled to an injunction restraining the continued use and 
operation of the defendant's property in such a way as to injure 
the plaintiffs. 

"The Court finds the following facts from the admissions, 
the stipulations and the evidence presented a t  the trial and a t  
the hearing held on March 18, 1969, subsequent to the trial: 

"1. Tha t  the plaintiffs are residents of apartments owned 
by Stonewall Jackson Housing Association, Inc., and Gardner- 
Webb Junior College, Inc., which are situated adjacent to each 
other on the northerly side of West Boulevard in Alecklenburg 
County, and which mere constructed prior to the construction 
of defendant's race track. 

"2. That  the defendant owns and has been operating a dirt 
surface motor vehicle race track immediately across West 
R o u l e ~ a r d  from the apartments in which the plaintiffs reside, 
and about 300 feet from some of said apartments. 

"3. Tha t  approximately 300 people, approximately 80 of 
whom are of school age 01- under, live in the apartments of the 
Stonewall Jackson Housing Association, Inc., and more than 
500 people live in the aputments  of Stonewall Jackson Hous- 
ing Association, Inc., and Gardner-Webb College, Inc. 

"4. Tha t  plaintiffs' residences and defendant's race track 
lie within one (1) mile of the City limits of the City of Char- 
lotte, North Carolina, and are within the perimeter zoning area 
of the City of Charlotte. 

" 5 .  That  the plaintifl's' homes lie within a district zoned 
'residential' by a duly adopted ordinance of the City of Char- 
lotte. The defendant's race track lies in an adjacent district 
zoned 'light industrial' by a duly adopted ordinance of the City 
of Charlotte. 

"6. That  the defendant. upon completion of the construc- 
tion of its race track and beginning about the middle of August, 
1968, and continuing for a period of approxin~ately 21,h months 
until further racing was prevented by winter weather, conducted 
automobile races on its race track a t  approximately weekly in- 
tervals, sometimes on Thursday nights, sometimes on Friday 
nights, and on one occasion on Sunday afternoon. 
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"7. That  on the nightly occasions the movement of auto- 
mobiles on the race track began a t  7 p.m. and usually continued 
until after 11 p.m. and frequently until after midnight, and on 
one occasion until after 1:00 a.m. 

"8. That roughly half of that interval of time would be 
taken up with actual racing of automobiles so that  there would 
be periods of loud racing noise interspersed by periods of rela- 
tive quiet, frequently broken by loud speaker announcements 
a t  the race track. 

"9. That  as many as 30 automobiles sometimes race a t  the 
same time, all without mufflers and a t  speeds sometinles reach- 
ing 90 miles per hour. 

"10. That the racing automobiles on defendant's race track 
produce a very loud, rough and irrit,ating noise, which because 
of the number of vehicles, the absence of mufflers and the high 
speeds a t  which the vehicles are operated greatly exceed the 
noise made by ordinary automobiles. 

"11. That  the noise of t,he races a t  the plaintiffs' places 
of residence is greatly in excess of the level of noise which is 
customarily heard in residential districts and which is made by 
the uses which are prevailing in residential districts. 

"12. That  the more cars that race the more noise that  is 
made, but only about 7 or 10 automobiles racing without mufflers 
on defendant's race track make enough disagreeable noise t o  
substantially interfere with plaintiffs in carrying on normal 
conversations and other normal pursuits in their homes and in 
yards and in attempting to sleep and to materially bother and 
annoy the plaintiffs. 

"13. That  noise is a part of the attraction and automobile 
racing would have no crowd appeal without the noise, accord- 
ing to the testimony of defendant's own witnesses. 

"14. Tha t  the defendant's race track has been so operated 
that  regularly recurring noises, as detected by the human sense 
of hearing, without instruments, a t  the adjoining residential 
district boundary lines within which plaintiffs' homes are lo- 
cated did exceed the normal noise level generated by uses pre- 
vailing in residential districts to the injury and detriment of the 
plaintiffs. 

"15. That  the racing vehicles on defendant's race track, 
operating on a dirt surface and a t  high speeds for long periods 
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of time, have produced great quantities of dust, some of which 
has been taken in the ail. to the vicinity of plaintiffs' homes 
where i t  has dirtied the interior of the plaintiffs' homes, as 
well as plaintiffs' automobiles and other property on the out- 
side of plaintiffs' homes. 

"16. Tha t  the efforts which the defendant has made to con- 
trol the dust have not b~sen effective, the evidence indicating 
that the dust was the worst of all a t  the last race which was 
conducted in 1968 and that  some dust is unavoidable, especially 
after a race has been in progress for some time. 

"17. Tha t  the dust created by the motor vehicles racing on 
the defendant's race track cause substantial and material an- 
noyance, disturbance and physical injury to the plaintiffs. 

"18. Tha t  the defendant's race track as  presently con- 
structed is illuminated by high powered lights located on 40- 
foot high poles, some of which shine directly toward the resi- 
dences of the plaintiffs and constitute an annoyance, an incon- 
venience and detriment to the plaintiffs. 

"19. Tha t  the evidence indicates that these lights were in- 
correctly inctalled by t11e contractor and that  some action 
could be taken with reepx t  to their location and construction 
t o  avoid or minimize the damage done to the plaintiffs by thes? 
lights. 

"20. Tha t  shortly after defendant announced its plans for 
the construction of its auiomobile race track facility, the plain- 
tiffs publicly stated that  they would do everything necessary 
t o  stop construction of the travk; tha t  plaintiffs did not insli- 
tute suit against defendant a t  that tinie; that  defendant vol- 
untarily dclaycd construction for a perrod of time of approxi- 
mately one (1) month for purposes of trying to find another 
comparable site; that no such site was located and sincc plain- 
tiffs had not instituted suit, defendant resumed construction of 
its race track facility from Kovember, 1967, and on a daily 
basis through mid-Augusi,, 1968, makmg substantial and valu- 
able  improvement^ on the land; that plaintiffs observed and 
linev that  defendant  as contmumg conctruction of its race 
track faci l~ty and makirig substantial and valuable improve- 
ments thereon and tha t  :suit was not instituted until after de- 
fendant had completed its said automobile race track facility 
and had begun conducting automobile races thereon. 

"21. Tha t  the racing events consisted of six heat races last- 
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ing from seven to ten minutes each and three main events last- 
ing fifteen minutes each and that in between each heat race and 
main event race, there was a period of relative quiet of be- 
tween ten and fifteen minutes; that  some races lasted longer 
than stated because of interruption by wrecks. 

"22. That  some eight to  twelve automobiles participated 
in each heat and that  usually no more than twenty-four auto- 
mobiles participated in each main event and that  such cars ran 
without mufflers and a t  speeds averaging between 45 and 60 
miles per hour. 

"23. That  defendant offered evidence indicating tha t  any 
light glare suffered by plaintiffs from its lighting system could 
be completely eliminated by the relocation of the lights com- 
plained of and that  the initial placement of such lights is one 
of the bases for a suit against the defendant's contractor. 

"24. That defendant leased its race track for the construc- 
tion of two motorcycle races and one (demolition derby,' in ad- 
dition to the nine (9) automobile races conducted by defend- 
ant on said track; that one motorcycle race was conducted on 
Saturday night and the other on a Sunday afternoon; that  the 
noise created by the racing motorcycles was not as loud as that  
created by the racing automobiles, as described by plaintiffs' 
testimony; and that  the 'demolition derby' event created loud 
banging noises. 

"25. That  the apartments in which plaintiffs reside are lo- 
cated about one-fourth (%) of a mile from the nearest point 
of the Korth-South runway of the Charlotte Douglas Municipal 
Airport; that  plaintiffs often heard jet aircraft taking off and 
landing on a daily basis the year round. 

"26. That  the noise made by the automobile races was 
measured a t  five points on the property of Stonewall Jackson 
Housing Association, Inc., by plaintiffs' expert electrical engi- 
neer on Kovember 3, 1968; that  the maximum decibel reading 
taken during the race was 98 decibels and that  i t  was obtained 
outside and that the average decibel reading obtained from in- 
side said apartments during a race was 80-87 decibels and that  
either the apartment windows or doors were open when such 
decibel readings were taken. 

"27. That  plaintiffs' expert electrical engineer testified that  
ninety-eight (98) decibels of noise is equivalent in loudness to  
the inside of a weave room of a textile mill during its operation; 
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and tha t  the decibel level iinside an airplane ranges from 80-90 
decibels and that  conversation can be carried on therein. 

"From t,he foregoing findings of fact, the Court makes the 
following conclusions of law: 

"1. Tha t  the defendant's use and operation of its automo- 
bile race track facility can be so regulated and supervised so as 
not to constitute a nuisance as  to the plaintiffs. 

"2. Tha t  the Court in its equitable jurisdiction can pre- 
scribe regulation and supervision for the future operation of 
the track so as  to abate the nuisance to the plaintiffs as found 
by the verdict of the jury. 

"NOW, THEREFORE, I T  IS  ORDERED, ADJUDGED 
AND D E C R E E D  tha t  the defendant, its officers, agents and 
servants, and all persons in active concert or participation with 
them, be and they are hereby absolutely enjoined and restrained 
from using the property of the defendant as above described as 
a motor vehicle race track, except as hereinafter regulated and 
restricted: 

"(1) The surface of the race track shall first be completely 
paved by the use of asphalt or other hard, solid material used 
in the paving of race tracks; tha t  all entrances and exits to the 
track shall first be paved by the use of t a r  and gravel by the 
process of 'black-topping' as such term is used in the highway 
construction business in North Carolina; any dirt parking area 
utilized in connection with the race track shall be oiled or wet 
down with water prior to each use that is made of the parking 
areas as such areas need not be paved so long as there is not 
much movement in then1 except a t  the beginning and end of the 
race. 

"(2)  That  no more than one race per week, such week be- 
ing Monday through Sunday, shall be conducted on defendant's 
track and that  these races may be conducted only between April 
15 and October 15 in each year ;  tha t  no more than eight of 
such races may be conducted at night in each calendar year;  
that  no more than two night races may be held in any calendar 
month; that  all night raws must be over or ended not later 
than 11 p.m. o'clock a t  the latest, and all races will be stopped 
promptly a t  such hour whether finished or not;  there will be no 
night races conducted on defendant's track except on Friday 
and Saturday nights; tha t  day races can be held only on Sat- 
urday, Sunday or legal holidays as such legal holidays are de- 
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clared by the General Statutes of North Carolina; day races 
must be over or ended no later than 7 p.m. o'clock; that  motor- 
cycle races may be run in lieu of a weekly automobile race, not 
in addition to such automobile race; defendant is hereby en- 
joined from conducting any demolition derby on defendant's 
track; defendant is enjoined from operating more than twenty- 
four cars or motor vehicles in any given heat or race a t  the 
same time. 

"(3) The lights around defendant's track must be relocated 
and directed downward toward the track in such fashion as to 
eliminate glare and reflection into the area of plaintiffs' resi- 
dences, and if i t  is necessary to prevent glare and reflection into 
the area of the Stonewall Jackson Homes, such lights must be 
shielded or covered with some type of cover that  will keep light 
from shining in that  direction; all such lights must be turned 
off no later than 11:30 p.m. o'clock. 

"(4) The Court shall retain jurisdiction of this matter for 
all purposes and the undersigned Judge shall retain jurisdiction 
of i t  a t  least until the first day of July, 1969. 

" ( 5 )  Another hearing shall be held in this matter on the 
5th day of June, 1969, a t  2 p.m. o'clock, a t  which time all parties 
will have the right to come into Court and offer any testimony 
as to what has transpired in the interim under this Order, and 
that  a t  that  time the Court may, after hearing evidence, modify 
this Order in any respect. 

"(6) That the defendant is permitted to use its property 
for motor vehicle races only so long as said races are conducted 
in a manner as to not constitutt: R nuisance as to  plaintiffs. 

" ( 7 )  That the costs of this action be taxed against de- 
fendant. 

[Paragraphs 8 and 9 concerning taxing of 
costs and expert witness fee are omitted.] 

"This decree is ordered to be entered nunc pro tunc as of 
the February 17, 1969, Schedule C Civil Session of the Su- 
perior Court of hIecklenburg County, n'orth Carolina, this 
25th day of April, 1969." 

As provided in the foregoing judgment, a hearing was held on 
5 June 1969. When it  appeared that  no races had been held on de- 
fendant's race track and none of the improvements mentioned in 
said judgment had been made, Judge Ervin ordered that  the regu- 
lations not be modified, and the plaintiffs appealed. They assign as 
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error: (1) The trial judge's failure to enjoin the defendant's opera- 
tion of the race track; (2) the adjudication that  the race track could 
be regulated and supervised so rzs not to constitute a nuisance as to 
the plaintiffs; and (3) the holding of the court that  in its equitable 
jurisdiction i t  could prescribe regulations and supervision for the 
future operation of the track ,so as to abate the nuisance to the 
plaintiffs. 

Grier, Parker, Poe, Thompson, Bernstein, Gage and Preston b y  
Gaston H .  Gage and Joseph W .  Grier, Jr., for plaintiff appellants. 

Berry and Bledsoe b y  Louis A. Bledsoe, Jr., and C. Ralph Kin-  
sey, Jr., for defendant appellee. 

The question present,ed is: Did the trial court err in not abating 
the nuisance as found by the jury and by permitting the defendant 
t,o continue operation under the regulations imposed by the judg- 
ment? 

[I] The operation of a motor vehicle speedway is a lawful enter- 
prise, and therefore its operation is not a nuisance per se. However, 
under varying circumstances, the operation of a speedway couId be 
a private nuisance per accidens. Hooks v. Speedways, Inc., 263 N.C. 
686, 140 S.E. 2d 387. I n  Hooks the defendant proposed to build a 
motor vehicle race track some 2500 feet from a rural church. The 
church sought to permanently enjoin an alleged prospective private 
nuisance. In affirming an order continuing a temporary injunction 
against the construction of the track until the trial on the merits, 
the Court said: 

"Where a nuisance is private and arises out of the manner 
of operating a legitimate business or undertaking, a court of 
equity will, of course, do no more than point to the nuisance 
and decree adoption of methods calculated to eliminate the in- 
jurious features. Rohan v. Detroit Racing Asso., supra [314 
AIich. 326, 22 N.W. 2d 433, 166 A.L.R. 1246 (1946)l. In  other 
words, a court of equity will not outlaw the entire operation if 
a decree restricting the time or method of operation will elim- 
inate the injury. But if rep la t ion  will not  abate the nuisance, 
the entire operation will be enjozned. 

"Mere noise may be so great a t  certain times and under 
certain circumstances as to amount to an actionable nuisance 
and entitle the party subjected to i t  to an injunction. Kohr v. 
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Weber, supra [402 Pa.  63, 166 A. 2d 871 (1960)l. To amount to 
a nuisance, noise must be unreasonable in degree. Where noise 
accompanies an otherwise lawful pursuit, whether such noise is 
a nuisance depends on the locality, the degree of intensity and 
disagreeableness of the sounds, their times and frequency, and 
their effect, not on peculiar and unusual individuals but on ordi- 
nary, normal and reasonable persons of the locality." (Emphasis 
added.) 

12, 31 The following ordinance of the city of Charlotte applies 
to the perimeter zoning area within which plaintiffs' homes and de- 
fendant's race track are located: 

"Section 23-30. Noises. Every use, activity and process 
shall be so operated tha t  regularly recurring noises are not dis- 
turbing or unreasonably loud, and do not cause injury, detri- 
ment or nuisance to any person. Every use, activity and process 
in business and industrial districts shall be so operated tha t  
regularly recurring noises, a s  detected by the human sense of 
hearing, without instruments, a t  the adjoining residential or 
office district boundary lines, shall not exceed the normal noise 
level generated by uses permitted in residential and office dis- 
tricts. (Ord. No. 62, 1-29-62) ." 

Although the trial court did not specifically refer to this ordinance 
or find that  defendant by the operation of its race track had violated 
its terms, the jury's verdict and the court's findings of fact Nos. 11 
and 14 clearly show a violation. The mere violation of a municipal 
ordinance does not constitute a nuisance, but if the actual thing is 
a nuisance or in the nature thereof and i t  is done or maintained in 
violation of a municipal ordinance, i t  may constitute such nuisance 
as against which relief may be obtained by one who suffers special 
and peculiar injury of an irreparable nature therefrom. 66 C.J.S. 
Nuisances § 78. 

I n  Barrier v. Troutman, 231 N.C. 47, 55 S.E. 2d 923, the jury 
found tha t  an airport was so located and used tha t  planes operat- 
ing to and from it constituted a nuisance to the plaintiff. The Court 
held: 

"In the case a t  bar the verdict of the jury established the 
fact tha t  the airport of the defendants mas so located and used 
tha t  planes operating to and from i t  constituted a nuisance 'as 
alleged in the complaint.' This finding was without exception 
by the defendants. The complaint alleged a private nuisance as 
distinguished from a public nuisance, that  is, tha t  the described 
injuries, discomforts, and annoyances resulted from violation of 
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plaintiff's private rights rather than those common to the public 
generally. . . . Hence, wr: think the plaintiff was entitled to 
the remedy by injunction, restraining the continued use and op- 
eration of the airport in such a way as to injure the plaintiff 
in the manner alleged in his complaint." 

Recent cases from other jurisdictions deal with situations similar 
to the case a t  bar. I n  the Pennsylvania case of Kohr v. Weber, 402 
Pa. 63, 166 A. 2d 871 (1960), the Court found: 

"[The defendant] owns in Manor Township, Lancaster 
County, a piece of land e c p i ~ p e d  with facilities for an airport 
and a race track, the latter consisting of a macadam strip ap- 
proximately three thousand feet long and wide enough to ac- 
commodate two racing automobiles or four motorcycles. The 
track is known as a 'drag strip.' On Saturday nights, as well a s  
on Fridays when a holiday falls on either Friday or Saturday, 
races are run on the 'drag strip' from 6 p.m. until midnight. 
Occasionally the races are in operation as late as 2 a.m. Sun- 
day. The loud noises, glaring illumination, and swirling dust 
clouds which inevitably accompany an operation of this char- 
acter caused such annoyance and discomfort to residents of the 
area tha t  sixteen of them applied to the Court of Common 
Pleas of Lancaster County for :In injunction against [defend- 
ant] and the operator of the race track. . . ." 

I n  Kohr the Court also found that there were some two hundred 
dwellings located within a radius of one-half mile of the race track. 
In  affirming the injunction against the racing operation,the Penn- 
sylvania Court said: 

"The appellants argue tha t  if the Court was disposed to im- 
pose some restraint on the defendants, the injunction should 
apply only lo a diminution of the noise and illumination. But  
noise and artificial light are as integral parts of night-drag- 
racing as smoke, sound an13 color make up the phenomenon of 
fireworks. For  spectators to view the races after sundown, arti- 
ficial illun~ination is indispensable and to think of a silent au- 
tomobile or motorcycle race is to conjure up what is mechan- 
ically impossible. Thus, the only remedy possible under the 
circun~stances was to restrain the drag racing completely." 

To like effect, in Town of Bedminster v. Vargo Dragway, Inc., 
434 Pa .  100, 253 A. 2d 659 (1969), the Pennsylvania Court perm- 
anently enjoined the operation of a drag strip which was located in 
an area primarily residential and farming in character with about 
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62 houses within one mile of the track. With reference to the equities 
involved, the Court made the following statement: 

"While the record shows that the [defendants] expended a 
sum in excess of $80,000.00 in connection with the construction 
of this track and other improvements, they took a 'calculated' 
risk in so doing. Granting that drag strip racing is not a nuis- 
ance per se, yet the instant record speaks clearly and emphatic- 
ally to the effect that  the operation of this track has become a 
nuisance in fact. Balancing the equities between the parties, 
we believe that  the rights of those occupying properties adjoin- 
ing or in the neighborhood of this track are paramount to the 
rights of the [defendants], and that  the former must be pro- 
tected by equity in the enjoyment of their homes." 

In  the instant case, in setting out the requirements and condi- 
tions upon which he was willing to authorize the defendant to op- 
erate its track, the learned trial judge was undoubtedly seeking to 
''balance the equities" between the parties and to follow the dictum 
stated in Hooks v. Speedzcays, Inc., supra: "In other words, a court 
of equity will not outlaw the entire operation if a decree restricting 
the time or method of operation will eliminate the injury." This 
statement must be restricted to the facts of that  case. In  Hooks  a 
rural church was situated some 2500 feet from the proposed track 
and an order which would have prevented races while church ser- 
vices were being held might well have provided all the protection 
needed. The Court did not envision the quoted statement as auth- 
orizing the Superior Court either to blueprint or supervise the op- 
eration of a race track, particularly where, as in the case a t  bar, the 
verdict of the jury had established the fact that  the defendant had 
located, used, and operated its race track so as to constitute a nuis- 
ance. 

There is no assurance that these conditions can or will be cor- 
rected by the regulations imposed in the judgment of the trial court. 
For instance, noise is one of the most objectionable features of a 
motor vehicle race. Judge Ervin sought to control this only by 
changing the hours and reducing the number of races. Yet the judg- 
ment entered would permit a total of 25 races each season -more 
than double the number found by the jury to be a nuisance in 1968. 

[4] Since issues arise on the p1e:dings when supported by the 
evidence, we interpret the jury's answer to the issue to mean that  
the nuisance found was as alleged in the complaint. The plaintiffs 
alleged and the jury by its verdict found that  the noise of the rac- 
ing vehicles on defendant's track was so loud as to cause the plain- 
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tiffs discomfort and annoyance, to cause them to lose sleep a t  night, 
and to impair the plaintiffs' use and enjoyment of their homes, and 
that  the lights and dust from the race track, coupled with the noise, 
caused the plaintiffs' property to depreciate in value and made 
plaintiffs' homes virtually uninhabitable while the races are in 
progress. 

The jury having found tha t  defendant was operating its race 
track so as to constitute a nuisance, we hold tha t  plaintiffs were en- 
titled to a judgment restraining its operation in the manner which 
caused the nuisance. This case is, therefore, remanded to the Su- 
perior Court of Mecklenburg County for entry of a judgment on the 
verdict restraining the nuisance alleged in the complaint. 

Error and remanded. 

BOBBITT, C.J., concurs in result. 

IKTERKATIOSAL SERVICE INSITRAKCE CO1\IPANT v. IOWA NATIOSAL 
MUTUAL INSURANCE COhlPBKY 

So.  33: 

(Filed 30 January  1070) 

1. Automobi les  § 5- t r ans fe r  of au tomob i l e  t i t l e  - pre-1961 law 
Prior to 1961, a purchaser of a nlotor rehicle acquired title notwith- 

standing the  rendor's failure to delirm a certificate of title or the  pur- 
chaser'q failure to make a l~l ) l ic~t ion  for n nen certificate to the Depart- 
ment of Motor Vehicles. 

2. Sta tu t e s  # 7- coust ruct ion  of a m e n d m e n t s  - presumpt ions  - legis- 
la t ive  i n t e n t  

In  construinq a statute nit11 refererce to a n  amendment it iq presulned 
that the legidature intendpd either to change the substance of the original 
act or to clarify the meaning of it. 

3. S ta tu t e s  § 7; Automobi les  ji 5- t r ans fe r  of au tomob i l e  t i t l e -  
s t a tu to ry  a m e n d ~ n e n t s  - prersun~ption 

Where decisions of the Supreme Court had ninde i t  perfectly clear that  
the  purcl~a-er of a motor which? r~r ior  to 1 July 1961 acquired title not- 
nitllstanding rendor's failure ( ( 3  t1elir.r a certificate of title or vendee's 
failure to ma!ce application Co the D c p ~ r t m e n t  of Motor Tehicles for a 
new certificate, i t  is logical to coriclude tliat the 1901 amendments to 
G.S. 20-'i2(b) and G.S. 20-73. which added to each section the proviso 
tliat transfer of omnershil) in a rehicle by an  owner or dealer is  not 
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effective until provisions of the statutes have been complied with, were 
intended to and did change the law with respect to transfer of owner- 
ship of motor vehicles. 

4. Automobiles 8 5-- t ransfer  of automobile t i t le  - prerequisites - 
post-1961 law 

After 1 July 1961, the effective date of amendments to G.S. 20-72(b) 
and G.S. 20-75, no title passes to the purchaser of a motor vehicle until 
the certificate of title has been assigned by the vendor and delivered to 
the vendee or his agent, and application has been made for a new certifi- 
cate of title. 

5. Automobiles 8 5- t ransfer  of automobile tit le - compliance with 
G.S. Ch. 80 - accident - ownership of car  

Where the vendor of an automobile involved in an accident on 27 May 
1963 had transferred possession of the automobile to the vendee prior to 
the date of the accident, but vendor did not transfer title to vendee or 
execute and acknowledge an application for a new certificate of title until 
the day after the accident, the ownership of the automobile remained in 
the vendor on the date of the accident. G.S. 20-72(b), G.S. 20-75. 

6. Appeal a n d  E r r o r  § 67- decision of Supreme Court - interpreta- 
tion 

A decision of the Supreme Court must be interpreted within the frame- 
work of the facts of that particular case. 

7. Insurance § 87- use of automobile - express permission 
Where express permission to use an automobile is relied upon, it must 

be of an affirmative character, directly and distinctly stated, clear and 
outspoken, and not merely implied or left to  inference. 

8. Insurance 5 87- use of automobile - implied permission 
Implied permission to use an autornobile involves a n  inference arising 

from a course of conduct or relationship between the parties in which 
there is mutual acquiescence or lack of objection under circumstances 
signifying assent. 

9. Insurance 8 88-- automobile dealer's liability insurance - coverage - use of automobile - permission of vendor - sufficiency of evi- 
dence 

Evidence lkeld insufficient to support a finding that prospective pur- 
chaser of automobile had the vendor's permission, express or implied, to 
operate the automobile a t  the time purchaser's brother wrecked the auto- 
mobile in an accident, and consequently the purchaser was without au- 
thority to extend driving privileges to his brother and thereby bind the 
vendor's liability carrier, where the evidence was to the effect that the 
automobile, with dealer tags removed, had been delivered to the pur- 
chaser's home mith the understanding that the purchaser would obtain 
liability insurance over the weekend and return to the vendor mith an 
FS-1 form in order to obtain the title certificate and license tags. 

MOORE, J., took no part in the consideration or decision of this case. 
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ON certiorari to the Court of Appeals to review its decision up- 
holding the judgment of Armstrcng, J., a t  the 6 January 1969 Civil 
Session, FORSYTH Superior Court. 

Action under Declaratory Judgment Act for declaration of rights 
arising under separate policies of liability insurance issued by 
plaintiff and defendant. The trial court heard the case on an  agreed 
statement of facts as summarize11 below: 

1. The plaintiff (International) is a corporation organized and 
existing under the laws of Texas and is authorized to do business 
and is doing business in North Carolina. 

2. Prior to 27 Rfay 1963 International issued to James Walter 
Zimmerman (James) its assigned risk liability policy number 
791565-12 on a 1955 Ford automobile owned by James. This policy 
was in full force and effect on 27 M a y  1963. 

3. The defendant (Iowa) is a corporation organized and exist- 
ing under the laws of Iowa and is authorized to do business and is 
doing business in North Caro1in:t. 

4. Prior to 27 May 1963 Iowa issued to Piedmont Auto Finance 
Company of High Point, North Carolina, (Piedmont) its auto- 
mobile liability policy number CGA19107879. This policy was in 
full force and effect on 27 May 1963. 

5. On or prior to 24 RIay 1963 Piedmont took lawful possession 
from John Wesley Tuttle of a 1958 Ford automobile, serial num- 
ber G8NT106432. The date of repossession shown on the Affidavit 
of Repossession mas 27 May 1983. The date of notarization of said 
affidavit is recited on i t  as 28 RIay 1963. 

6. On Saturday, 25 Rlay 1963, John Wesley Zimmerman (John) 
negotiated with and agreed to purchase from Piedmont said 1958 
Ford for 5695, made a $100 down payment, received a bill of sale, 
and signed a note for the balanw of the purchase price and interest 
charges. 

7. On the same date, 25 M a y  1963, an official of Piedmont 
signed in blank the assignment of title on the back of the title 
certificate of said automobile, and John signed in blank the pur- 
chaser's application for new cerlificate of title on the back of the 
title of said automobile. The title certificate was not given to  John 
on that date, but remained in the possession of Piedmont. 

8. John did not have automobile liability insurance on 25 May 
1963. It was understood by Pietimont tha t  John would obtain lia- 
bility insurance over the weekend and return to Piedmont on Tues- 
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day, 28 M a y  1963, with an FS-1 form a t  which time the title cer- 
tificate was to be completed and turned over to John and he would 
then purchase license tags for said 1958 Ford automobile. 

9. On Saturday, 25 M a y  1963, said 1958 Ford auton~obile was 
delivered to John's home and parked behind his house. The dealer 
tags were removed from the automobile and i t  was left on John's 
premises without tags on it. 

10. Application by John for liability insurance under the North 
Carolina Assigned Risk Plan was dated 25 M a y  1963 and shows 
Statewide Insurance Ag;ency of High Point as producer of record. 
Said application was mailed to the Korth Carolina Department of 
Insurance. 

11. On 25 May 1963 John purchased through Piedmont collision 
insurance on said automobile with American Security Insurance 
Company. 

12. James is the brother of John and both were over twenty- 
one years of age a t  all times pertinent to this action. They did not 
reside in the same household. 

13. On 27 RIny 1963 James was driving said 1958 Ford auto- 
mobile with the permission of John and was involved in an accident 
with a vehicle operated by James Floyd Pendry. John was not 
present in the 1958 Ford automobile a t  the time of the accident. 

14. At the time of the accident, said 1958 Ford automobile dis- 
played a set of license tags which had been previously issued to  
James on a 1955 Ford, being 1963 h'orth Carolina tags 13-2827. 

15. On Tuesday, 28 May 1963, John received by mail an FS-1 
form dated 27 M a y  1963 and showing effective date of 28 M a y  
1963, notifying him tha t  his application for insurance had been ap- 
proved and assigned to American Motorist I n v r a n c e  Company. On 
28 May 1963 the transfer of title and application for new title cer- 
tificate on the back of tlie title to said 1958 Ford were completed 
and notarized. Shortly thereafter, John took the FS-1 form to Pied- 
mont, picked up the completed title certificate and purchased license 
tags for said 1958 Ford. He  did not notify Piedmont that the auto- 
mobile had been involved in an accident on the previous day. 

16. In  August 1963 International was notified of possible claims 
arising out of the aforesaid accident. Pendry instituted a civil action 
against James Walter Zimmerman in November 1963 alleging dam- 
ages in excess of $5,000. I n  December 1963 attorneys retained by In- 
ternational filed answer on behalf of James. International's inves- 
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tigation revealed tha t  the date :<ho\vn on the transfer of title was 
28 May 1963, the day after the accident; and International took the 
position that  a t  the time of the accident title to said automobile 
was in Piedmont. The first notice of the accident received by Iowa 
was 8 April 1964 when International notified Iowa of this finding 
and that  International was taking the position tha t  Iowa had pri- 
mary coverage. On 5 May 1964 Iowa declined coverage and noti- 
fied International accordingly. On 22 M a y  1964 International for- 
warded to Iowa copies of the cclmplaint and answer in the Pendry 
action and again contended that  primsry coverage was with Iowa. 
On 23 October 1964 International sent notice to Iowa by certified 
mail that the case was scheduled for trial on 26 October 1964 and 
that there was a possibility of settlement; and that unless Inter- 
national's attorney heard from 1-owa by 26 October 1964 the case 
would be settled i f  possible. Iowa continued to deny coverage and 
International continued to insist tha t  its coverage was secondary. 
Nevertheless, International defended tlle action on behalf of James 
in order to protect its alleged wcondary liability. On 26 October 
1964 the case was settled by Intwnational for $3800. They paid said 
judgment on behalf of Janies and, in addition, paid court costs of 
$32.75 and counsel fees for defrnqe of said action in the sum of 
$738.08. 

17. The amount of the settlement in the Pendry action and the 
costs and counsel fees paid by 1ntern:itional were fair and reason- 
able. 

18. Employees of Piedmont had not met James prior to the ac- 
cident, and James had no part in the dealings between John and 
Piedmont. 

The trial judge made findings of fact consistent with the fore- 
going enumeration and reached the following conclusions of law: 

1. Ownership of the 1958 Ford aulomobile involved in the acci- 
dent passed from Piedmont to John prior to 27 &lay 1963. 

2. Ownership having passed from Piedmont prior to the date 
of the accident, said automobile was not ovned by Piedmont on the 
date of the accident and the Iowa policy does not afford coverage on 
said automobile. 

3. Further, irrespective of ownership, tlle agreed facts and rea- 
sonable inferences to be drawn from them do not establish that, 
,James was operating the automobile a t  the time of the accident 
with the pern~ission, express or implied, of Piedmont and for this 
additional reason no coverage is afforded by the Iowa policy. 
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Upon the foregoing findings of fact and conclusions of law, judg- 
ment was rendered in favor of defendant and plaintiff appealed to 
the Court of Appeals. Tha t  court affirmed by decision appearing in 
5 N.C. App. 236, 168 S.E. 2d 66. We allowed certiorari. 

Deal, Hutchins and Minor by  Will iam K. Davis and Edwin T .  
Pullen, Attorneys for plaintiff appellant. 

Hudson, Petree, Stockton, Stoclcton & Robinson by J .  Robert 
Elster, Attorneys for defendant appellee. 

HUSICIKS, J. 
The policy of liability insurance issued by Iowa to Piedmont 

Auto Finance Company affords coverage not only to Piedmont and 
its officers and agents but also to "any person while using an owned 
automobile . . . provided the actual use of the aut,oniobile is by 
the named insured or with his permission. . . ." 

Plaintiff contends (1) that  the provisions of G.S. 20-72(b) re- 
lating to transfer of ownership were not complied with until 28 M a p  
1963, one day after the accident, so that  ownership of the 1958 Ford 
remained in Piedmont until that  date;  and (2) that  Piedmont gave 
"broad and unfettered custody, dominion and control" of the ve- 
hicle to John Wesley Zimmerman on 25 May 1963 and thus i n ~ -  
pliedly permitted him to allow his brother James Zimmerman to 
use the vehicle thereby bringing James within the coverage of de- 
fendant's policy. Since the question of permission arises only if own- 
ership remained in Piedmont a t  the time of the accident on 27 May 
1963, we look first a t  the question of onmership. 

[I] It is well settled, we think, that, prior to 1961, a purchaser 
of a motor vehicle acquired title n~t~withstanding the vendor's failure 
to deliver a certificate of title or the purchaser's failure to make ap- 
plication for a new certificate to the Department of Motor Vehicles. 
Corporation v .  Motor Co., 190 S .C .  157, 129 S.E. 414; Finance Co. 
v .  Pittman, 253 N.C. 550, 117 S.E. 2d 423; Godwin v. Casualty Co., 
256 N.C. 730, 125 S.E. 2d 23; Credif Co. v .  Norwood, 257 N.C. 87, 
125 S.E. 2d 369; Indemnity Co. v. Motor Co., 258 K.C. 647, 129 S.E. 
2d 248; Luther v .  Insurance Co., 262 N.C. 716, 138 S.E. 2d 402; 
Bank v .  Motor Co., 264 K.C. 568, 142 S.E. 2d 166. 

I n  Corporation v .  Motor Co., supra, decided in 1925, i t  mas held 
tha t  a sale of personal property is not required to be evidenced by 
any written instrument in order to be valid, and that  a statute re- 
quiring issuance of a "certificate of title" to the purchaser of an au- 
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tomobile, and making failure to do so a misdemeanor, was merely 
a police regulation to protect the general public from fraud, imposi- 
tion and theft of motor vehicles. I n  Peek v. Trust Co., 242 N.C. 1, 
86 S.E. 2d 745, the lower court charged: "Sow, the law does not pro- 
hibit the sale of a motor vehicle without transfer and deliverv of 
certificate of registration of title; in other words, one can sell a 
motor vehicle on one day and the titlc pass, and deliver or transfer 
the paper ccrtificate of title on :i later date." In  approving tha t  in- 
struction, this Court said: " [ I l t  is observed that  the instruction as  
given is precisely in accord with the decision in Corporation v. 1110- 
tor Co., 190 K.C. 157, 129 S.E. 2d 414." 

In  Bank v. Xotor  Co., suprct (264 N.C. 568, 142 S.E. 2d 166), 
Rodman, J., reviewed the history of this question and noted that  
"[n]otwithstanding the conclusion reached in 1925, litigants con- 
tinued their efforts to secure a judicial declaration tha t  certificates 
of title for niotor vehicles issued under then existing statutes were 
analagous to statutory certificates of title for real estate, registered 
as to title, pursuant to the provisions of c. 43 of the General Stat- 
utes." We had last answered these contentions in Finance Co. v. 
Pittman, supra (253 N.C. 550, 117 S.E. 2d 423), decided in Decem- 
ber 1960, when we said: "The interpretation given in 1925 has not 
been rejected by the Legislature. If public policy now requires a 
different system of establishing ownership and encumbrances on 
motor vehicles, such policy must be declared by the Legislature. It 
can enact, laws to accomplish that purpose. We have neither the 
power nor the desire to usurp it,j prerogative." 

[2, 31 Following the Pittman decision in 1960, the General As- 
sembly (which convened in Febl-uary 1961) amended G.S. 20-72(b) 
and G.S. 20-75, effective 1 July 1961, by adding a t  the end of each 
section the following sentence: '(Transfer of ownership in a vehicle 
by an owner (by s dealer) is not effective until the  provisions of this 
subsection have been complied with." See sections 8 and 9, Chapter 
835, Session Laws 1961. The prompt enactment of these amendments 
following our decision in Pittnzan impels the conclusion tha t  i t  was 
the legislative intent to change what was formerly the law. "In con- 
struing a statute with reference to an amendment i t  is presumed 
that  the legislature intended either (a)  to change the substance of 
the original act, or (b)  to clarify the meaning of it." Childers v. 
Pa~ker 's ,  Inc., 274 N.C. 256, 162 S.E. 2d 481. Here, there nras no 
ambiguity to clarify. Decisions of this Court had made i t  perfectly 
clear that  the purchaser of a motor vehicle prior to 1 July 1961 ac- 
quired title notwithstanding vendor's failure to deliver a certificate 
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of title or the vendee's failure to make application to the Department 
of Motor Vehicles for a new certificate. I t  is therefore logical to con- 
clude that the 1961 amendments to G.S. 20-72(b) and G.S. 20-75 
were intended to and did change the law with respect to transfer of 
ownership of motor vehicles. 1 Sutherland, Statutory Construction 
$ 1930 (1988 Cum. Supp. to Horack's 3d ed., 1943). 

The foundation for this decision was laid in 1925 in our decision 
in Corporation v. Motor Co., supra, when we said: 

"Plaintiff cites Jiiller v. Ins. Co., 230 Pac., 1039, from Kan- 
sas; Curry v. Iozca Truck & Tractor Co., 187 K.W., 36, from 
Iowa; C'randall v. Shay, 214 Pao., 450, from California. These 
cases hold with much clarity of reasoning and support in num- 
erous precedents, that  the sale and transfer of title are void 
when the statute prohibits such unless in compliance with its 
requirements. Miller v. Ins. Co., supra, deals with the Missouri 
statute which says: (Any sale or transfer of such motor vehicle 
without complying with the provisions of this section shall be 
fraudulent and void.' The provisions referred to are similar to 
the requirements in the hTorth Carolina statute in detail. 

"In Curry v. Iowa Truck (9 Tractor Co., supra, the Iowa 
statute provides: 'Until said transferee has received said cer- 
tificate of registration, and has written his name upon the face 
thereof, delivery and title to said motor vehicle shall be deemed 
not to have been made and passed.' 

"In Crandall v. Shay, supra, the quoted section of the stat- 
ute is the same as in the Curry case, supra, with this in addi- 
tion: (And said intended transfer shall bc deemed to be incom- 
plete and not to be valid or effective for any purpose.' 

"The pivotal provision of the statutes in these cases are ab- 
sent from our statute. The North Carolina statute contents it- 
self with penal provisions, operative on the persons who violate 
them, including the prohibition of the use of the vehicle on the 
highways, and no more. Our Legislature could have provided, 
as did Iowa, Missouri and California, but i t  is clear that  i t  
did not, and we cannot extend the act beyond its provisions, 
however laudable the purpose, or beneficent the desired result." 

The Legislature took positive action on 15 June 1961 to include in 
our statutes this "pivotal provision" lacking in 1925 by amending 
G.S. 20-72(b) and G.S. 20-75, effective 1 July 1961 to provide: 
"Transfer of ownership in a vehicle by an owner (by a dealer) is 
not effective until the provisions of this subsection have been com- 
plied with." 
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[4] We hold therefore tha t  after 1 July 1961, the effective date 
of the amendments, no title pass2d to the purchaser of a motor ve- 
hicle until (1) the certificate of title has been assigned by the 
vendor, (2) delivered to the vendee or his agent, and (3) applica- 
tion made for a new certificate of title. This accords with prior de- 
cisions in Bank v. Xotor  Co., eupra, and Credit Co. v. Norzaood, 
supra. 

Cases relied on by the Court of Appeals are not controlling. 
Luther v. Insurance Co., supra (262 N.C. 716, 138 S.E. 2d 402), in- 
volved rhe sale and purchase of an auton~obile in 1957 and its in- 
volveinent in an auton~obile acc:dent prior to the effective date of 
the 1961 amendments. The court necessarily applied the former law 
to the facts of tha t  case. Indemnity Co. v. Motors, Inc., supra (258 
N.C. 647, 129 S.E. 2d 248), is factually distinguishable. There, the 
facts affirmatively show that  on 16 September 1961 the dealer 
(vendor) had, as required by the statute, delivered the duly assigned 
certificate of title together with the purchaser's application for a 
new certificate to the purchaser's agent, Smart Finance Company. 
It then became the legal duty of the vendee to niake application for 
a new certificate of title within twenty days; and even though the 
certificate of title Tvas delivered to a lien holder, i t  was nonetheless 
the duty of the purchaser to see that i t  was forwarded to the De- 
partment of Afotor Vehicles within twenty days. G.S. 20-73; G.S. 
20-74. This was not done. The purchaser failed to perform his statu- 
tory duty, and the certificate of title and application for a new cer- 
tificate had not been presented to the Department of Motor Ve- 
hicles on 4 November 1961 when the purchaser, operating said ve- 
hicle, mas involved in a collision I t  was held that  dealer should not 
be penalized because of the failure of the purchaser to perform his 
duty. The dealer had done all the law required of him. 

15, 61 In  the case before us, however, vendor had not executed 
and acknowledgecl an application for a new certificate of title. 
Vendor had not parted Tvith poszession of the certificate of title and 
could .till have u~jed i t  to entrap the un~vary or for any other pur- 
pose. "A decision of the Supreme Court must be interpreted within 
the framework of' the facts of tha t  particular case." Howard v. 
Boyce, 254 N.C. 255, 118 S.E. 2tZ 897; accord, Carpenter v. Carpen- 
ter, 244 N.C. 286, 93 S.E. 2d 61'7. 

TVc now consider whether James Zirnmern~an was driving the 
1958 Ford with the permission, express or implied, of its owner, 
Piedmont, a t  the time of the accident. 

[7, 81 "Where express permission is relied upon i t  must be of an 
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affirmative character, directly and distinctly stated, clear and out- 
spoken, and not merely implied or left to inference. On the other 
hand, implied permission involves an inference arising from a courde 
of conduct or relationship between the parties, in which there is mu- 
tual acquiescence or lack of objection under circumstances signify- 
ing assent. Iiinton v. Indemnity Irwrnnce Co. of N o ~ t h  America, 
8 S.E. 2d 279 (Va. 1940)." Hatoley v. Insz~rance Co., 257 N.C. 381, 
126 S.E. 2d 161; accord, Iiooper v. Casualty Co., 233 N.C. 154, 63 
S.E. 2d 128. 

It is disclosed by the agreed statement of facts that  employees 
of Piedmont had not met James prior to the accident and James 
had no part in the dealings between John and Piedmont. This con- 
clusively rebuts any suggestion of express permission. In fact, plain- 
tiff makes no such contention. Rather, plaintiff contends John had 
express permission to  do with the vehicle as he pleased because 
Piedmont had attempted to make a sale to John and maintains that  
ownership had been transferred to him. Therefore, plaintiff says, no 
limitations whatever were placed upon John's use of the automobile 
by Piedmont; rather, exclusive possession and control were given to 
John, including the implied permission for John to allow his brother 
James to drive. 

[9] The fallacy of plaintiff's position lies in the assumption that 
John had Piedmont's permission to operate the vehicle upon the 
public highways. When the vehicle was delivered to  John's home, 
Piedmont parked i t  and removed the dealer tags. It was understood 
that  John would obtain liability insurance over the weekend and 
return to Piedmont on Tuesday with an FS-1 form a t  which time 
the title certificate would be delivered to John so he could purchase 
license tags. These facts negative the suggestion that  John had Pied- 
mont's permission to operate the vehicle, illegally or otherwise, until 
after he had obtained his insurance and purchased license tags. 
Piedmont's erroneous xgument  that  ownership had been transfer- 
red to John does not alter these facts. The clear inference is tha t  
Piedmont neither intended nor anticipated that  John-much less 
anyone else- would operate the vehicle until insurance and license 
tags had been obtained. I t s  illegal operation under the circumstances 
here disclosed cannot be characterized s s  a permissive use within the 
meaning of Piedmont's liability policy. Any other interpretation re- 
quires reaching and stretching which we are unwilling to do. For an 
exhaustive discussion of cases in which the courts have considered 
the extent of coverage afforded by the omnibus clause, see Annota- 
tion: Omnibus Clause of Automobile Liability Policy as Covering 
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Accidents Caused by Third Person who is Using Car  with Consent 
of Permittee of Yamed Insured, 4 A.L.R. 3d 10. 

Since John had no permission, express or implied, to operate the 
car a t  the time in question, we hold that  he was without authority 
to extend driving privileges on illegal terms to his brother James 
and thereby bind the owner and the owner's liability carrier. "Fail- 
ure to show coverage requires nonsuit." Bailey v. Insurance Co., 
265 N.C. 675, 144 S.E. 2d 898; Kirk v. Insurance Co., 254 N.C. 651, 
119 S.E. 2d 645; Slaughter v. Insurance Co., 250 N.C. 265, 108 S.E. 
2d 438. 

I t  should be noted that,  effective 1 July 1963, G.S. 20-72(b) and 
G.S. 20-75 were again materially changed by Chapter 552, Session 
Laws 1963. 

The decision of the Court of Appeals is modified to conform with 
this opinion. 

Modified and affirmed. 

MOORE, J., took no part  in the consideration or decision of t,his 
case. 

STATE OF NORTH C'AROLINA r. BOYD STRICKLAND 

KO. 24 

(Filed 30 January 1970) 

1. Constitutional Law § 33- &elf-incrimination 
The privilege against self-incrimination relates only to testimonial or 

communicative acts of the person seeltirg to exercise the privilege and 
does not apply to acts not communicative in nature. 

2. Criminal Law § 43- admissibility of motion pictures 
Generally, the basic principles which govern the admissibility of photo- 

graphs apply to motion pictures, and where they are relevant and have 
been properly authenticated, they are  admissible in evidence. 

3. Constitutional Law § 33; Criminal Law § 43- self-incrimination - sound motion pictures of defendant 
Talking motion pictures of an accused in a criminal prosecution are 

not per se testimonial in nature, and where they are properly used to 
Nustrate competent and relevant testimony of a witness, their use does 
not violate an accused's privilege against self-incrimination. 
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4. Criminal Law § 43- admissibility of il lustrative motion pictures - slight variation 
The State cannot introduce substantive evidence or add to the testi- 

mony of a witness under the guise of using a moving picture to illustrate 
the testimony of the witness, but if the testimony of the witness is gen- 
erally consistent with the illustratire moring picture, a slight variation 
only affects the credibility of the eridence. 

5. Criminal L a w  §§ 43, 76- motion pictures containing in-custody 
s ta tement  - necessity fo r  voir d i re  

In  this prosecution for operating a motor rehicle upon the public high- 
ways while under the influence of intoxicating liquor, defendant's auto- 
mobile having wrecked and the drirer having left the scene, the trial 
court erred in the admission, over defendant's objection, of sound nlotion 
pictures containing an in-custody statement by defendant which placed 
defendant at the scene of the \week and destroyed his contention that his 
intosication resulted from clrinliing subsequent to the wreck, where the 
trial court did not conduct a coir dire hearing in the absence of the jury 
to determine whether defendant's statement contained in the sound pic- 
tures was voluntarily and understandingly made after he had been fully 
advised of his constitutional rights. 

6. Criminal Law $ 7 6 -  in-custody s ta tements  - admissibility - ne- 
cessity f o r  voir d i re  hear ing 

In-custody statements attributed to a defendant, when offered by the 
State and objected to by the defendant, are inadmissible for any purpose 
unless, after a coir dire hearing in the absence of the jury, the court, 
based upon sufficient evidence, makes factual findings that such state- 
ments were voluntarily and understandingl~ mndc by the defendant af- 
ter he had been fully advised of his constitutional rights. 

7. Criminal L a w  8 43- admissibi1it)y of il lustrative motion pictures  - duties of t r ia l  judge 
The trial judge is required to examine carefully into the authenticity, 

relerancy and competency of a motion picture offered to illustrate a wit- 
ness' testimony, and if he finds it to be competent, to give the jury proper 
limiting instructions a t  the time i t  is introduced. 

8. Criminal L a w  § 43- admission of motion picture - preview by de- 
fense counsel 

When a moving picture is offered into evidence, upon defendant's re- 
quest the trial judge should allow defendant's counsel to preview i t  so 
that he can intelligently enter objections to those portions which he may 
deem uncorroboratire or otherwise objectionable. 

9, Criminal L a w  SS 43, 76- sound motion picture containing incrim- 
inat ing statenlent by defendant -necessity f o r  voir d i re  

When a sound motion picture offered into evidence contains incriminat- 
ing statements made by defendant from his knowledge of the offense, 
upon defendant's objection the trial judge must conduct a coir dire to 
determine the admissibility of the in-custody statements or admissions 
contained in the sound picture. 



N.C.] FALL TERM 1969 255 

10. Criminal Law § 4- photographs and motion pictures of misde- 
meanants - G.S. 114-19 

G.S. 114-19 does not prohibit the admission of photographs or motion 
pictures of a defendant charged with a misdemeanor, the statute being 
concerned with the compilation m d  preservation of statistics and records 
rather than the creation of a n t v  rule of evidence. 

JIoon~,  J., did ilot participate in the consideration or decision of this case. 

APPEAL by defendant pursurmt to G.S. 7A-30(1) from decision 
of the Court of Appeals ( 5  K.C. App. 338), which found no error 
in his trial before Seny, J., at 3 3I;irch 1969 Criminal Session of 
FORSPTH Superior Court. 

Defendant was charged with the offense of operating a motor 
vehicle upon the public highways while under the influence of in- 
toxicating liquor. He  entered a plea of not guilty. 

The State offered evidence which tended to show: 
On the night of 1 December, 1967, a t  approximately 7:00 o'clock, 

Deputy Sheriff John Taylor, who was off-duty, saw an automobile 
run off the road, cross an embankment, and strike a tree. He asked 
the driver to step out of the car. He smelled the odor of alcohol on 
the driver, who told the Deputy tha t  he had drunk two beers. Dep- 
uty Taylor directed the driver to sit down on the embankment and 
noticed that  he staggered when he walked. The Deputy had someone 
call the Highway Patrol and began to direct traffic because of a 
"live" power line lying in the road. He later noted tha t  the driver 
had left the scene. 

When Patrolman W. A. Ballard arrived, i t  was determined that  
the automobile was registered in defmdant's name. Patrolman Bal- 
lard then proceeded to defendant's home, and upon his arrival a t  
about 8315 he found defendant in a "very intoxicated condition." 
Defendant voluntarily went to the hcene of the accident with the 
officer, and went from there to the Clerk's office. On the way to the 
Clerk's office Patrolman Ballard advised defendant tha t  if an eye- 
witness identified him as the driver of the wrecked car, he mould be 
charged with driving under the influence. The officer also testified: 
"I at that  time, advised him of his rights." Defendant was identi- 
fied by Deputy Sheriff Taylor as being the driver of the wrecked 
automobile and defendant was thereupon placed under arrest. 

Patrolman Ballard further testified: 
"I read the warrant to him and offered him a test. At  that  time 
his speech was rambling, mumbled. I have his speech marked 
on my report here. I have 'mumbled' and 'slurred" marked. 
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"As to Mr. Strickland's balance, he needed support. When 
he was walking, he was stumbling. Several times I had to take 
hold of him to support him. I only gave Mr. Strickland the 
balance, the walking test. I asked him. I gave him the finger- 
to-nose test. He  completely missed with both hands. Coins: he 
fumbled with them. . . . 

"A movie was made of the defendant a t  the station there. I 
saw the movie some time in December of '67, before this case 
came up in Traffic Court. I haven't seen i t  since. To the best of 
my remembrance of t,he movie, i t  fairly represents the defend- 
ant a t  that  time it  was taken." 

The Solicitor offered the sound moving picture of defendant, made 
a t  the station approximately two hours after the wreck, "to illustrate 
the testimony of Officer Ballard." 

Defendant entered an "objection to the n~ovie." After a brief re- 
cess, the court overruled the objection and instructed the jury as 
follows: ". . . you are to consider these motion pictures that are 
going to be shown, solely for the purpose of illustrating and ex- 
plaining the testimony of this witness, and you are not to receive 
the pictures or view these motion pictures as substantive evidence." 

Defendant offered evidence which tended to show that  he was 
not the driver of the automobile when it  was wrecked; that  Patrol- 
man Ballard arrested him a t  his home a t  about 10:OO o'clock P.M., 
and that  he had been drinking beer a t  that  time. He  also offered evi- 
dence of his good reputation. 

The jury returned a verdict of guilty as charged in the warrant. 
Defendant appealed. 

Attorney General Morgan and Staff Attorney Giles for the State. 
TVhite, Cmmpler  and Pfefferlcorn for defendant.  

BRAKCH, J. 
The question presented for decision by this appeal is whether 

the North Carolina Court of Appeals erred in holding that  sound 
motion pictures, taken of defendant approximately two hours after 
he was alleged to have operated an automobile upon the public 
highways of North Carolina while under the influence of intoxicat- 
ing liquor, were properly admitted into evidence. 

Defendant contends that  the use of the sound moving pictures 
violated his Fifth Amendment privilclge guaranteeing that a person 
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cannot be "compelled in a criminal case to be a witness against him- 
self" and the guarantee of Article I, Section 11 of the North Caro- 
lina Constitution that a person shall "not be compelled to give self- 
incriminating evidence." 

[I] The Federal courts have recognized tha t  the Fifth Amendment 
privilege against self-incrimination relates only to testimonial or 
communicative acts of the person seeking to exercise the privilege 
and does not apply to acts not communicative in nature. Schmerber 
v. California, 384 U.S. 757, 86 2;. Ct. 1826, 16 L. Ed. 2d 908; Holt 
v. United States, 218 U.S. 245, 31 S. Ct. 2, 54 L. Ed. 1021. 

I n  the case of Schmerber v. California, supra, a physician with- 
drew blood from the defendant a t  the direction of a State officer, 
over objection of the accused, and in a State prosecution for driv- 
ing an automobile while under the influence of intoxicating liquor 
offered in evidence an analysis of the blood so taken for the  purpose 
of showing intoxication of accused. The defendant objected to the 
introduction of this evidence, contending that  this violated his Fifth 
Amendment privilege against self-incrimination. Holding the blood 
test evidence competent because it was not his testimony or his com- 
municative act, the United Staters Supreme Court stated: 

"(B)oth federal and state courts have usually held tha t  it 
(Fifth Amendment) offers no protection against compulsion to 
submit to fingerprinting, photographing, or measurements, to 
write or speak for identification, to appear in court, to stand, 
to assume a stance, to walk, or to make a particular gesture. 
The distinction which has emerged, often expressed in different 
ways, is that  the privilege is a bar against compelling 'com- 
n~unications' or 'testimony,' but that  compulsion which makes 
a suspect or accused the source of 'real or physical evidence' 
does not violate it." 

Another leading case in the federal court structure is Holt  v. 
United States, supm, in which there was evidence that  prior to the 
trial the accused, over his objection, was compelled to put on a 
blouse tha t  "fitted" him. Mr. Just ice Holmes, speaking for the Court, 
rejected the argument that  this w,zs a violation of Holt's right against 
self-incrimination as "based upon an extravagent extension of the 
Fifth Amendment," and went on to say: 

" ( T )  he prohibition of compc.lling a man in a criminal court to 
be witness against himself is a prohibition of the use of physi- 
cal or moral compulsion to extort communications from him, 
not an exclusion of his body as evidence when i t  may be ma- 
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terial. The objection in principle would forbid a jury to look 
a t  a prisoner and compare his features with a photograph in 
proof." 218 U.S. a t  252-253, 54 L. Ed. a t  1030. 

[2] Generally, the basic principles which govern the admissibility 
of photographs apply to motion pictures, and where they are rele- 
vant and have been properly authenticated, they are admissible in 
evidence. They have been used in both criminal and civil trials for 
many purposes, e. g., civil cases: Lehmuth v. Long Beach Unified 
School Dist., 53 Cal. 2d 544, 348 P. 2d 887, 2 Cal. Rptr. 279 (1960) 
(motion picture depicting condition of personal injury victim); 
McGoorty v. Benhart, 305 Ill. App. 458, 27 N.E. 2d 289 (1940) 
(motion pictures admissible to discredit the testimony of a personal 
injury claimant by showing activity inconsistent with alleged in- 
jury) ; Sparks v. Employers Mut, Liab. Ins. Co. of Jfis., 83 So. 2d 
453 (La. Ct. App. 1955) (motion picture admissible to show condi- 
tion of a person, place, object, or activity). E. G., Criminal cases: 
People v. Hayes, 21 Cal. App. 2d 320, 71 P. 2d 321 (1937) (sound 
motion picture of confession held admissible) ; People v .  Dabb, 32 
Cal. 2d 491, 197 P. 2d 1 (1948) (sound pictures of re-enactment by 
defendants of a crime). 41 Notre Dame Lawyer, 1009, 1010, n. 6 
(1965-66) ; Scott, Photographic Evidence, 8 624; 62 A.L.R. 2d 686. 
However, there is very little authority on the precise question of 
using moving pictures in cases in which a person is charged with 
driving on the public highways while under the influence of intoxi- 
cating liquor and asserts his constitutional right against self-in- 
crimination. According to our research only one jurisdiction, Okla- 
homa, has adopted the view supporting defendant's position. 

I n  Spencer v .  State, Okla. Cr., 404 P. 2d 46, defendant appealed 
from a conviction of operating a motor vehicle while under the in- 
fluence of intoxicating liquor, contending that films of coordination 
tests performed by him a t  police direction and without his knowl- 
edge violated his constitutional right against self-incrimination. 
Holding that  defendant's constitutional rights were violated, the 
Court said: 

"Before i t  can be said that  defendant waived his constitu- 
t,ional rights against self-incrimination, i t  must be shown that  
the defendant - of his own volition, freely and voluntarily - 
posed for the pictures after being advised that  the tests were 
optional; and that films were being taken of his actions; and 
advised as to his rights against self-incrimination. 

"In absence of such a showing, the pictures admitted in evi- 
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dence a t  the trial over objections of defendant, would constitute 
reversible error." 

Accord: Ritchie v. State, Okla. Cr., 419 P. 2d 176; Stewart v. State, 
Okla. Cr., 435 P. 2d 191. 

It is noted that  there was evidence in the instant record, both 
in the testimony of patrolman Ballard and in the moving picture it- 
self, that defendant had been warned of his constitutional rights and 
that  he understood them. 

A view contrary to that adopted by the court in the State of 
Oklahoma has been expressed in the states of Colorado, Texas and 
Ohio. In Piqua v. Hinger, 15 Ohio State 2d 110, 238 N.E. 2d 766, 
defendant was arrested and subsequently charged with operating a 
motor vehicle while under the influence of intoxicating liquor. He  
was taken to the police station, where he was ordered to perform 
certain physical tests. Unknown to him, motion pictures were made 
of the tests. After the tests he was advised of his constitutional 
rights. The films were offered in1.o evidence a t  his trial. Defendant 
was convicted and appealed, contending that  the films should have 
been suppressed by authority of Miranda v. Arizona, supra. The 
Court rejected this contention and, holding that  Schmerber v. Cal- 
ifornia, supra, was dispositive of the issue, stated: 

"The evidence introduced in the trial of the instant case, in 
respect to the physical tests ixade and filmed, did not constitute 
matter communicated by the accused from his knowledge of 
the offense. On the contrary, i t  was real or physical evidence of 
the kind designated in Schmerber as unprotected by the Con- 
stitution. Such evidence is c'onstitutionally admissible, even if 
compelled, antl irrespective of whether the warnings required 
by Miranda are given." 

The case of Housezrright v. State (Texas), 154 Cr. 101, 225 S.W. 
2d 417, is an a p p ~ a l  from convil-tion of operating a motor vehicle 
while under the influence of intoxicatins liquor. The defendant, con- 
tending that  admission of moving pictures of a scene a t  the jail 
while defendant was being b o o k d  antl taken without his consent, 
was violative of his constitutional protection against self-incrimina- 
tion. The court held that  the mo.i7ing pictures when properly identi- 
fied were admissible, and declared: 

"Evidently the witnesses could delineate the peculiarities of 
appellant a t  the scene of the alleged offense and his demeanor 
and actions in order to give a basis of their opinion as to his 
intoxicated condition and i t  seems to us to be but a clearer de- 
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lineation of what they saw and described to the jury if such a 
scene could thus be shown by a series of pictures taken im- 
mediately after his apprehension instead of the eyewitnesses 
testifying only from memory." 

In  Lanford v. People, 159 Colo. 36, 409 P. 2d 829, defendant was 
convicted of operating a motor vehicle while under the influence of 
intoxicating liquor. Sound moving pictures were taken shortly after 
his arrest which showed, among other things, his refusal to take 
sobriety and coordination tests. Over his objection, the sound mov- 
ing pictures were introduced into evidence a t  his trial. The court 
held the sound movies to be admissible, but that  a t  defendant's re- 
quest the court must caution the jury as to the limiting purpose of 
the evidence and, upon request, instruct the jury as to its limiting 
purpose. 

[I] Korth Carolina has long recognized the distinction between 
compulsory testimonial evidence and compulsory physical disclosure. 
The North Carolina view is summarized in State v. Paschal, 253 
N.C. 795, 117 S.E. 2d 749, by Bobbitt, J. (now C.J.) as follows: 

"The established rule in this jurisdiction is that  ' ( t )  he scope 
of the privilege against self-incrimination, in history and in 
principle, includes only the process of testifying by word of 
mouth or in writing, i.e., the process of disclosure by utterance. 
It has no application to such physical evidential circumstances 
as may exist on the accused's body or about his person.' S.  v. 
Rogers, 233 N.C. 390, 399, 64 S.E. 2d 572, where Ervin, J., re- 
views prior decisions of this Court. See also S. v. Grayson, 239 
N.C. 453, 458, 80 S.E. 2d 387, opinion by Parker, J., and cases 
cited. 

"Where this rule applies, i t  is held that  the admission of 
evidence of a defendant's refusal to submit to a chemical test 
designed to measure the alcoholic content of his blood does not 
violate his constitutional right against self-incrimination.'' 

See also Branch v. State, 269 N.C. 642, 153 S.E. 2d 343; State v. 
Gaskill, 256 N.C. 652, 124 S.E. 2d 873. 

Both better reasoning and the prevailing weight of authority 
lead us to follow the views adopted by Colorado, Texas and Ohio. 

[3, 41 Brock, J . ,  speaking for the Court of Appeals, correctly and 
concisely stated: 

"Talking motion pictures of an accused in a criminal action 
are not per se testimonial in nature, and, where they are prop- 
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erly used to illustrate competent and relevant testimony of a 
witness, their use does not violate accused's privilege against 
self-incriminat.ion." 

However, the State cannot introduce substantive evidence or add to 
the testimony of :I witness under the guise of using a moving picture 
to illustrate the testimony of the witness. ?Jevertheless, if the tes- 
timony of a witness is generally consistent with the illustrative evi- 
dence, a slight variation only affects the credibility of the evidence. 
State v. Brooks, 260 K.C. 186, I32 S.E. 2d 354. 

[5] The burden here was upon the State to prove tha t  defendant 
operated his inotor vehicle upon the public highways or streets while 
he was under the influence of intoxicating liquor. Defendant admit- 
ted that he had been drinking, but denied that he was operating his 
automobile when i t  was wrecked. He  also defended upon the ground 
tha t  even if the jury should find that  lie was the operator of the 
motor vehicle, his intoxication resulted from consuming alcoholic 
beverages in the two-hour period which elapsed between the wreck 
and the time when the sound moving pictures were made. 

I n  the instant case the moving picture not only depicted defend- 
ant's physical condition and his ability (or inability) to coordinate 
his movements; its sound track recorded the following incriminat- 
ing statement - "communicated by the accused from his knowledge 
of the offense": "Q. Have you had anything to drink since they 
stopped you? A. No, sir." 

This question and answer presented testimony from defendant 
which tended to show not only tha t  he was driving the motor ve- 
hicle but tha t  he was under the influence of intoxicating liquor a t  
that  time. It placed him a t  the scene of the wreck and completely 
destroyed his contention that  his intoxication resulted from drinking 
subsequent to the wreck. The statement was clearly substantive evi- 
dence, competent as an admission if competent a t  all. It certainly 
did not illustrate the testimony of any other witness. 

161 It is the law in this state "that in-custody statements attrib- 
uted to a defendant, when offered by the State and objected to by 
the defendant, are inadmissible for any purpose unless, after a voir 
dire hearing in the absence of t:he jury, the court, based upon suffi- 
cient evidence, makes factual h d i n g s  tha t  such statements were 
voluntarily and understandingly made by the defendant after he 
had been fully advised as to his constitutional rights." State v.  
Catrett, 276 N.C. 86, 171 S.E. 2d 398, filed 6 January 1970. Accord: 
State v .  Moore, 275 N.C. 141, I66 S.E. 2d 53; State v.  Gray, 268 
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N.C. 69, 150 S.E. 2d 1 ;  State v. Conyers, 267 N.C. 618, 148 S.E. 2d 
569; and State v. Rogers, 233 N.C. 390, 64 S.E. 2d 572. This state- 
ment from Catrett was made with reference to the defendant's in- 
custody statements which were offered for impeachment purposes. 
A fortiori, i t  is applicable to the statement which defendant made in 
consequence of the interrogation quoted above. 

The Oklahoma case of Stewart v .  State,  supra, cited as being con- 
trary to the view adopted by this Court, is in partial accord with 
this decision, in that  i t  holds tha t  sound motion pictures taken of 
a defendant are inadmissible in evidence without a showing t h a t  
prior to the taking he was advised of his right to counsel and given 
the admonitions required by Miranda v. State of Arizona, 384 U.S. 
436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, and Escobedo v .  State of  Illi- 
nois, 378 U S .  478, 84 S. Ct. 1758, 12 I,. Ed. 2d 977. 

[5] In  the inst'ant case, since no voir dire was held, there must 
be a new trial. 

17-91 Aside from the constitutional and procedural questions here 
presented, we think i t  appropriate to observe that  the use of properly 
authenticated moving pictures to illustrate a witness' testimony may 
be of invaluable aid in the jury's search for a verdict that  speaks the  
truth. However, the powerful impact of this type of evidence re- 
quires the trial judge to examine carefully into its authenticity, 
relevancy, and competency, and - if he finds i t  to be competent - 
to give the jury proper limiting instructions a t  the time i t  is intro- 
duced. When a moving picture is offered into evidence, upon defend- 
ant's request the trial judge should allow defendant's counsel to pre- 
view i t  so that  he can intelligently enter objections to those portions 
which he may deem uncorroborative or otherwise objectionable. 
Furthermore, when the sound motion picture contains incriminating 
statements by the defendant-made "from his knowledge of the 
offensev-upon defendant's objection, the judge must conduct a 
voir dire to determine the admissibility of the in-custody statements 
or admissions contained in the sound picture. 

[ lo] We find no fallacy in the reasoning of the North Carolina 
Court of Appeals to the effect tha t  G.S. 114-19 did not create a new 
rule of evidence. Even a cursory reading of this statute in connec- 
tion with the chapter and article in which i t  is found leads to  the 
conclusion that  the statute is concerned with the compilation and 
preservation of statistics and records rather than the creation of a 
new rule of evidence. 

For  reasons stated, the decision of the Court of Appeals is re- 
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versed and the cause is remanded to tha t  Court with direction to 
award a new trial, to be conducted in accordance with the principles 
herein set forth. 

Reversed and remanded. 

R~OORE, J., did not participate in the consideration or decision 
of this case. 

C. J.  WHITLEY V. MONROE JI. REDDEX, EXECUTOR OF THE ESTATE OF 
LEON D. HPDER 

Yo. 57 

(Filed 30 January 1970) 

1. !l'rial 3 40- form of issues.- amount of recovery 
The issue, "IIow much, if anything, is plaintiff entitled to recover," is 

not sufficient when other issues of fact are  raised, since submission of 
the single issue may omit controverttd facts upon which the right to 
recorer is based. 

2. Trial § 40- issue on amount of indebtedness 
Failure to submit an  issue on amount of indebtedness is not error when 

i t  appears that the amount is ~esclusirely a matter of calculation. 

3. Trial § 40- sufflciency of issues 
Issues are sufficient when they presrnt to the jury proper inquiries as  

to all deternlinative facts in dispute and afford the parties opportunity 
to introduce pertinent evidence ,md to apply i t  fairly. 

4. Trial § 40- submission of issue -pleadings and evidence 
An issue should not be submtted to the jury unless the pleadings un- 

equivocally raiae such issue and the issue is supported by the eridence. 

5. Bills and Notes § U)- action on notes -prima facie case 
Where plaintiff introduced in evidence past-due notes under seal, he 

made out a prima facie case as to the entire amount of the notes, which 
precluded nonsuit even though defendmt asserted affirmative defenses. 

6. Bills and Notes § 20- submdssion of issues - amount owing plain- 
tiff 

In  an action to recover on two sealed notes, one in the sum of $120,000 
and the other $G.000, the trial court did not err in failing to submit to 
the jury an  issue on the amount defendant owed plaintiff -although i t  
might have been the better practice to do so-where the notes were in- 
troduced into evidence without objection, the defendant offered no evi- 
dence controverting the amount due, and the other issues submitted were 
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sufficient to present the contentions of the parties and to allow the court 
to enter judgment on the verdict. 

7. Appeal a n d  Er ror  8 63; Bills a n d  Notes 9 U)-- submission of is- 
sues - notice of maker's incapacity - er ror  cured by verdict 

In an action to recover on two notes executed by defendant's testator, 
failure of the trial court to submit issues, tendered by defendant, which 
would have required a jury finding whether the payees had notice of 
testator's mental incapacity and whether payees took unfair advantage of 
the decedent, held cured by the jurors' verdict declaring the testator to  
have been mentally competent a t  the time he executed the notes. 

8. Evidence 9 11- dead man's statute-action o n  no te  executed by  
decedent - evidence of decedent's mental  competency 

I n  an action against an executor to recover on two notes allegedly exe- 
cuted and delivered by the decedent to the plaintiff and to plaintiff's wit- 
ness, who later assigned his note to plaintiff, testimony by plaintie and 
his witness, offered in support of their opinion concerning decedent's men- 
tal competency to execute the note, that decedent had been in serious 
financial trouble and had requested their help in obtaining a loan for one 
million dollars, that decedent gave them the notes in settlement for their 
help in obtaining the loan, and that dwedent had sufficient mental capacity 
in  his transactions with them to know what he was doing, held incompe 
tent and inadmissible under the Dead Man's statute, G.S. 8-51, notwith- 
standing the trial court restricted the testimony to the issue of mental 
competency, since the testimony of plaintiff's transactions with decedent 
also tended to establish the execution and delivery of the notes. 

9. Evidence 8 11- dead ma.n1s s ta tu te  - mental  competency of dece- 
dent  - admissibility of evidence 

Where there is a n  issue of the mental capacity of a decedent or a lun- 
atic, an interested witness may relate personal transactions and com- 
munications between himself and the decedent or lunatic as a basis for 
his opinion as to the mental capacity of the decedent or the lunatic; but 
such evidence will be rejected when it is offered for the purpose of prov- 
ing, and does tend to prove, vital and material facts which will fix lia- 
bility against the representative of the deceased person, or the committee 
of a lunatic, or anyone deriving his title or interest through them. 

1 0  a 1 Appeal a n d  E r r o r  g 30; Evidence § 11- general 
objection to evidence-evidence admissible f o r  more t h a n  one 
purpose - exception t o  rule  

The rule that evidence is admissible over a general objection if it is 
competent for any purpose, held inapplicable in the case where the chal- 
lenged testimony as to the mental competency of a decedent also tended 
to establish the plaintiff's claim in violation of the Dead Man's statute, 
G.S. 8-51. 

ON certiorari to the North Carolina Court of Appeals to review 
its decision reported in 5 N.C. App. 705. 

This is a civil action by which plaintiff seeks to recover on two 
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sealed notes, payable on demand, the first dated 11 June 1965 in 
the sum of $120,000, and the second dated 2 August 1965, in the 
sum of $65,000. Plaintiff alleges that  the two notes were executed 
for value received and were delivered by defendant's testator, Leon 
D .  Hyder (Hyder),  to C. J. Whitley (Whitley) and E .  R. Flowers 
(Flowers). Flowers subsequently assigned his interest in the notes 
to  Whitley by the following !anguage: "FOR VALUE RECEIVED, 
the undersigned hereby sell, assign and transfer his interest in this 
Note to C. J. Whitley." Xo other notations appear upon the notes. 
Plaintiff by his complaint, among other things, alleged: 

"7. That on or about the 28th day of December, 1967, the 
plaintiff made demand upon the defendant for payment of said 
promissory notes attached hereto and marked Exhibits "A" and 
"C" respect.ively, but the defendant has failed and refused to 
pay the same or any part thereof. 

"8. That  there is now due and owing to the plaintiff from 
the defendant the sum of One Kundred Eighty-five Thousand 
($185,000.00) Dollars, together with interest thereon a t  the rate 
of six (6%) per cent per annum from December 28, 1967, no 
part of which amount has been paid." 

Defendant's answer contained the following: 

"7. The allegations of paragraph 7 are not denied. 

"8. That  the allegations contained in paragraph 8 of the 
complaint are untrue and are denied." 

Defendant, by his answer, also alleged a lack of consideration, 
denied execution and delivery of the notes, and asserted the defense 
that, upon the dates the respective notes were executed, Hyder did 
not have sufficient mental capa.city to execute and deliver either of 
said notes. The notes were, without objection, introduced into evi- 
dence, and a t  the close of all the evidence the court submitted and 
the jury answered issues as follows: 

1. Did Leon D. Hyder sign the note dated June 11, 1965, 
payable to C. J, Whitley and E. R. Flowers, in the sum of 
$120,000.00 and deliver same to them, as alleged in the com- 
plaint? 

ANSWER: Yes. 

2. Did Leon D.  Hyder on June 11, 1965, have sufficient 
mental capacity to sign and deliver said note? 

ANSWER: Yes. 
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3. Was said promissory note issued for valuable consid- 
eration? 

ANSWER: Yes. 

4. Did Leon D. Hyder sign the note dated August 2, 1965, 
payable to C. J. Whitley and E. R. Flowers in the sum of 
$65,000.00 and deliver same to them, as alleged in the com- 
plaint? 

ANSWER: Yes. 

5.  Did Leon D.  Hyder on August 2, 1965, have sufficient 
mental capacity to sign and deliver said note? 

ANSWER: Yes. 

6. Was said promissory note issued for valuable considera- 
tion? 

ANSWER: Yes. 

Upon the verdict of the jury the court entered the judgment 
which in pertinent part provided: 

"IT IS  THEREFORE ORDERED ADJUDGED AND DE-  
CREED that plaintiff have and recover of the defendant the 
sum of One hundred and eighty-five thousand ($185,000.00) Dol- 
lars, together with interest thereon a t  the rate of 670 per annum 
from December 28, 1967." 

Defendant appealed to the North Carolina Court of Appeals. The 
Court of Appeals found error and ordered a new trial. Plaintiff filed 
petition for writ of certiorari to the North Carolina Court of Ap- 
peals to review its decision pursuant to G.S. 7A-31 (c) (3) .  The pe- 
tition was allowed by order dated 16 October 1969. 

Bailey & Davis  for plaintiff appellant. 

Redden,  Redden & Redden for defendant  appellee. 

11-41 Defendant contends that  the trial judge erred in failing to 
submit an issue as to the amount defendant owed plaintiff, if any- 
thing. The often-uscd issue, "How much, if anything, is plaintiff en- 
titled to recover," is not sufficient when other issues of fact are 
raised. This is true because submission of the single issue may omit 
controverted facts upon which the right to recover is based. I'ntes v. 
B o d y  Co., 258 K.C. 16, 128 S.E. 2d 11. However, i t  is not error for 
the trial court to fail to subniit to the jury an issue as to the amount 



N.C.] FALL TERM 1969 267 

of indebtedness where i t  appears that  the amount is exclusively a 
matter of calculation. Indemnitlj Co. v. Perry, 200 N.C. 765, 158 S.E. 
560. Issues are sufficient when they present to the jury proper in- 
quiries as to all determinative facts in dispute and afford the parties 
opportunity to introduce pertinent evidence and to apply i t  fairly. 
Cherry v. Andrews, 231 N.C. !161, 56 S.E. 2d 703. An issue should 
not be submitted to the jury ur~less the pleadings unequivocally raise 
such issue, Henderson v. R. R., 171 N.C. 397, 88 S.E. 626, and unless 
such issue is supported by the evidence. Carland v. Allison, 221 N.C. 
120, 19 S.E. 2d 245. 

[5, 61 Here, the notes became past due after plaintiff's demand 
for payment on 28 December 1!367. The pleadings admit that demand 
had been made on both notes and th:~t defendant had refused to pay 
any part of the amount due. When plaintiff introduced the past-due 
sealed notes, he made out a prima facie case as to the entire amount 
of the notes, which precluded nonsuit even though defendant asserted 
affirmative defenses. Parks v. Allen, 210 N.C. 668, 188 S.E. 100; 
Trust Co. v. Smith Crossroads, Inc., 258 N.C. 696, 129 S.E. 2d 116. 
Defendant offered no evidence to controvert the amount due, but 
supported with evidence his main defenses of failure of delivery, 
lack of consideration, and lack of sufficient mental capacity on the 
part of his testator to executl? and deliver the notes. Although i t  
might have been better practice to have included with the other 
necessary issues an issue fixing the amount due, we conclude, after 
considering the pleadings and the evidence, that the issues submit- 
ted were sufficient to present all the contentions of the parties and 
to allow the court (even without necessity of calculation) to enter 
judgment upon the verdict tvh~ch settled the rights of the parties. 

171 Defendant assigns as error the refusal of the court to submit 
issues tendered by defendant a,s to each note, as follows: 

"Did C. J .  Whitley and E. R. Flowers on June 11, 1965, 
have notice of such incapacity as would put a reasonably pru- 
dent person upon inquiry about. his mental capacity to trans- 
act business? 

"Was Leon D.  Hyder paid a fair and full consideration for 
said note by C. J. Whitley or El. R. Flowers? 

"Did C. J. Whitley and E. R.  Flowers on June 11, 1965, take 
unfair advantage of Leon D. Hyder?" 

Defendant argues that the court erred in failing to submit these is- 
sues, and relies upon the case of Chesson v. Insurance Company, 268 
N.C. 98, 150 S.E. 2d 40, which mas an action to rescind a cancella- 
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tion of a life insurance policy on the ground that  plaintiff's intestate 
was mentally incompetent. There, the court submitted issues similar 
to those above quoted, in addition to the issues of the intestate's 
mental capacity. Chesson may be distinguished from the instant 
case in that  the jury, in Chesson, by its answer to the issue of com- 
petency, established the intestate to be incompetent. I n  the case be- 
fore us the jury's answer to the issue of mental capacity established 
the testate to be compet,ent. Had the jury by its verdict established 
defendant's testator to be incompetent, i t  would have been error for 
the trial court to refuse to submit the tendered issues and to charge 
thereon. The failure of the trial judge to submit the tendered issues 
and to charge thereon was cured by the verdict of the jury declar- 
ing testator to be competent. 

[8] Defendant, relying on G.S. 8-51, contends that  the trial court 
erred in admitting the testimony of plaintiff Whitley and his as- 
signor, Flowers, regarding their personal communications and trans- 
actions with the deceased, Hyder. Flowers testified for plaintiff that  
in his opinion Hyder was mentally competent in November 1964, on 
11 June 1965, and on 2 August 1965. The witness was first questioned 
about a conversation between himself and Hyder in a Lakeland, 
Florida hospital during November 1964. Upon defendant's objection, 
the court instructed the jury: 

"Members of the jury, this evidence is offered and admit- 
ted for the sole purpose of disclosing t'he basis of this witness' 
opinion as to the mental capacity of the deceased, and assisting 
you in determining the credibility, or worthiness of belief of 
that  opinion, if you find that i t  does, or tends to do so, and 
for no other purpose. The objection is OVERRULED. EXCEP- 
TION FOR T H E  DEFENDANT." 

Flowers then testified that  Hyder told him and Whitley that  he was 
in serious financial trouble and that in consideration for a commit- 
ment of one million dollars to save his company he wanted Whitley 
and Flowers each to have a one-third interest in the company. 

The witness related several conversations which allegedly OC- 

curred between himself and Hyder. The following quotations from 
t,he record are representative: 

"I next had a conversation with Mr. Hyder, over the phone, 
the following week. 

Q. All right, what did he tell you during that conversa- 
tion? 

MR. REDDEN:  OBJECTION. 
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THE COURT: Members of the jury, this evidence is of- 
fered and admitted for the limited purpose previously discussed 
in the court's instructions, and you will consider i t  only in the 
light of those instructions, for that restrictive purpose. OVER- 
RULED. EXCEPTION. I)EFENDANTIS EXCEPTION NO. 
25. 

T H E  COURT: Answer the question and tell what Mr. 
Hyder told you. OBJECTION. OVERRULED. EXCEPTION. 
DEFENDANT'S EXCEPTION NO. 26. 
A. He said, 'You really got a commitment for a million dol- 
lars? MOTION TO STRIKE ANSWER. MOTION DENIED." 

- - - - - -  
"Mr. Hyder met me a t  the airport when he came to Char- 

lot,te June 11, 1965. We went from the airport to the Manger 
Inn. 

Q. What did Mr. Hycier say to you a t  the Manger Inn? 
OBJECTION. OVERRULED. EXCEPTION. DEFENDANT'S 
EXCEPTION NO. 47. 

T H E  COURT: Admitted under the same instructions pre- 
viously given, concerning the testimony of this witness. 

A. He said he wanted to discuss my participation for con- 
sideration of securing the one million dollar commitment, and 
the note that he had with him, he wanted to discuss that, and 
he wanted to discuss that, he wanted to go to a local bank and 
-MOTION TO STRIKE ANSWER. MOTION DENIED. 
DEFENDANT EXCEPTS." 

( I .  . . I had occasion to see Mr. Hyder on August 2, 1965, 
in Charlotte. Mr. Whitley .was there other than Mr. Hyder and 
myself. We had a conversation with him on that date. 

Q. What did he say to you? OBJECTION. OVERRULED. 
EXCEPTION. DEFENDA.NTIS EXCEPTION NO. 53. 

T H E  COURT: This is admitted with the instructions pre- 
viously given you by the Court, concerning the witness' testi- 
mony, members of the jury. 

A. Mr. Hyder told us that he had with him a note for the 
remainder and final consideration for us, for consideration of 
the commitment that we obtained for him. . . . > ?  

Plaintiff Whitley testified that in his opinion Hyder had suffi- 
cient mental capacity to know what he was doing and to understand 
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the nature and effects of his acts on November 12, 1964 and during 
the period of January to June 1965. He then testified, over objection, 
that  he had a conversation with Hyder in Lakeland, Florida, in a 
hospital room on 12 November 1964, and a t  tha t  time Hyder stated 
he would give Whitley and Flowers one-third of his business if they 
would help him obtain a million dollars for his business. One addi- 
tional example of his test,imony is as follows: 

"On August 2, 1965, I had another conversation with Hyder 
in Charlotte, North Carolina. Mr. Flowers was present. We met 
a t  Manger Motel. 

Q. Tell the jury what Mr. Hyder said to you on tha t  date? 

Objection. Overruled. Exception. This is DEFENDANT'S 

EXCEPTION NO. 102. 

T H E  COURT: This evidence is offered and admitted un- 
der the instructions previously given concerning the testimony 
of this witness. 

A. Mr. Hyder said tha t  he was going to finish making 
settlement with us, and he said that  he arrived a t  a figure of 
sixty-five thousand dollars for what we had done. He  said when 
he found out where he stood wit,h the company, he was going to 
give an additional sixty-five thousand dollars." 

Plaintiff and Flowers also testified to transactions and conver- 
sations with Hyder which tended to prove the execution and delivery 
of the notes upon which this action was founded. 

Applying G.S. 8-51 as analyzed by this Court, i t  appears tha t  
Whitley, a party to the transactions, and Flowers, the person under 
whom plaintiff derived a part  of his interest, were testifying in 
Whitley's interest and against the representative of a deceased per- 
son concerning personal transactions and communications between 
each of them and the deceased person. It does not appear tha t  de- 
fendant has "opened the door" so as to come within the statutory 
exception. Ordinarily, both of the witnesses would have been dis- 
qualified by the statute, G.S. 8-51. Bunn v. Todd, 107 N.C. 266, 11 
S.E. 1043; Peek v. Shook, 233 N.C. 259, 63 S.E. 2d 542. However, 
plaintiff contends tha t  this evidence is competent by virtue of an 
exception to the statute, created by case law interpretation, to  the 
effect that  a person (who would otherwise be precluded from testi- 
fying by the statute),  after testifying as to the mental capacity of 
a deceased person may testify to transactions and communications 
with deceased in order to show the jury tha t  the opinion was well 
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founded. Plaintiff relies upon the cases of McLeary v .  Norment, 84 
N.C. 235; Rakestraw v. Pratt ,  160 N.C. 436, 76 S.E. 259; Bissett 
v .  Bailey, 176 N.C. 43, 96 S.E. 648; Plemmons v .  Murphy, 176 N.C. 
671, 97 S.E. 648; I n  re Hinton, 180 N.C. 206, 104 S.E. 341; I n  re 
Will of Brown, 194 N.C. 583, 140 S.E. 192; I n  re Will of Brown, 
203 N.C. 347, 166 S.E. 72; I n  *re Will of Lomax, 226 N.C. 498, 39 
S.E. 2d 388; I n  re U7ill of Kestler, 228 N.C. 215, 44 S.E. 2d 867; 
Goins v .  AicLoud, 231 N.C. 6551, 58 S.E. 2d 634. 

We deem i t  necessary to briefly review the North Carolina case 
law in order to properly delineate the rule and apply i t  to the facts 
before us. 

The landmark case of iMcLe,zry v. Sorment, supra, was a suit to 
set aside a deed. An interested party mas allowed to testify in plain- 
tiff's behalf as to plaintiff's lack of mental capacity and to relate 
conversations had with plaintiff lo show the opinion was well founded. 
However, the court in so holding stated: 

"The proviso proceeds upon the idea that, unless both can be 
heard, i t  is best to hear mither. But  the conversations offered 
are not to prove any fact slated or implied, but the mental con- 
dition of the plaintiff . . . The declarations are not received 
to show the truth of the things declared, but as evidence of a 
disordered intellect, of which they are the outward manifesta- 
tions." 

This Court, considering the statute, G.S. 8-51, in the case of I n  
re Will of Lomax, supra, stated: 

"It has been frequently held that  as between the propounder 
or an interested executor and a person who is interested in the 
result of the trial, the statute now known as G.S. 8-51, ren- 
dering an interested survivor incompetent as a witness to a 
personal transaction with a deceased person, applies in a con- 
test over a will, notwithstanding the proceeding is in rem. 
(Citations omitted) There is an exception when the evidence is 
directed solely towards the question or issue of mental condition 
or testamentary capacity. I n  tha t  case, it is competent for the 
interested witness to give testimony of such transaction or con- 
versation, solely, however, ,a a basis for the opinion formed as 
to the mental condition or cnpncity of the deceased." (Citations 
omitted (Emphasis added). 

The case of I n  re Will of Chismtrn. 175 S.C.  420, 95 S.E. 769, 
consiclered the testimony of the chief beneficiary of a will, who was 
offered as a witness by the propountlcr and questioned as follows: 
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"What do you know about the preparation of this will, if 
anything? 

"Objection by caveators. Overruled. Exception by caveators. 

"A. She told me she had made her will willing me her prop- 
erty; that  she had changed the first will leaving my sister out, 
and that  she copied this from the first will so that  she would 
know that  i t  was written correctly." 

The Court held that  the object,ion should have been sustained and, 
after recognizing holdings in McLeary v. fiorrnent, supra, and Rake- 
straw v. Pratt ,  supra, stated: 

"This case, however, does not come within the scope of those 
precedents. 

"The evidence of the witness tended directed to establish the 
will and to prove that  i t  was the free and voluntary act of the 
testatrix and also to contradict the charge of undue influence 
alleged by the caveators and submitted to the jury under the 
issue. 

. . . .  
"The conversation with the testatrix testified to by the wit- 

ness was not a casual conversation upon some indifferent sub- 
ject, admitted in evidence as a basis for forming an opinion upon 
the sanity of the testatrix, but the declarations constitute very 
vital evidence tending to establish the will and t o  rebut the 
charge of undue influence. Such declarations may not be proven 
by a witness interested in the result of the action. Bunn v. Todd, 
107 N.C. 266." 

Accord: Bissett v. Bailey, 176 N.C. 43, 96 S.E. 648; Hathaway v.  
Hathaway, 91 N.C. 139. 

191 We conclude that  North Carolina is one of those states which 
has a "Dead Man's" statute and allows an interested witness, where 
there is an issue of mental capacity, to relate personal transactions 
and communications between the witness and a decedent or lunatic 
as a basis for his opinion as to the mental capacity of the decedent 
or lunatic; however, such evidence will be rejected when i t  is offered 
for the purpose of proving and does tend to prove vital and material 
facts which will fix liability against the representative of a deceased 
person, or committee of a lunatic, or anyone deriving his title or 
interest through them. 

[8] The rule set forth in the case of I n  re Hinton, 180 N.C. 206, 
104 S.E. 341, that  evidence is admissible over a general objection if 
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i t  is competent for any purpose, is not applicable to the testimony 
here challenged. The challenged testimony was so directed and 
weighted towards proving facta; essential to establishing plaintiff's 
claim, rather than the basis of .witnesses1 opinions as to sanity, that  
i t  became impossible for the trial court to effectively remove the 
prejudice to defendant by a limiting instruction. Therefore, a lim- 
iting instruction by the court could not make the evidence admissible. 

The trial judge erred in admitting the testimony of plaintiff Whit- 
ley and Flowers regarding their personal communications and trans- 
actions with the deceased Hyder. 

The decision of the Court of Appeals is affirmed as modified and 
the case is remanded to that  court with direction to award a new 
trial, to be conducted in accordance with the principles herein set 
forth. 

Modified and affirmed. 

STATE OF NORTH CAROLINA v. WILLIE J. TOMBLIN, LARRY ALLEN 
GAITHER AND MICHAEL EUGENE KIRKSEY 

:No. 13 

(Filed 30 January 1970) 

1. Criminal Law § 11- joint t r ia l  - instructions - conviction of 
one o r  a l l  defendants 

When two or more defendants a re  jointly tried for the same offense, a 
charge which is susceptible to the construction that the jury should con- 
vict all if i t  finds one guilty is reversible error. 

2. O r i d n a l  Law $ 16% construction of charge a s  a whole 
The charge must be construed a s  a whole in the same connected way 

in which it  was given, and if i t  fairly and correctly presents the law 
when thus considered, it will afford no ground for reversing the judgment, 
even if an isolated expression should be found technically inaccurate. 

3. Criminal Law Cj 118- joint t r ia l  - instructions - consideration of 
guilt  o r  innocence of each daefendant 

In this consolidated trial of three defendants for the crimes of kidnap- 
ping and rape, the charge of the court, when considered a s  a whole, is 
not subject to the construction that the jury should convict all three de- 
fendants if i t  found one defend& guilty of the particular crime charged, 
notwithstanding an isolated porlion of the charge on rape may have been 
subject to such construction, where the court in other portions of the 
charge carefully instructed the jury that it should determine individually 
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and separately the guilt or innocence of each defendant as  to each of the 
charges. 

APPEAL by defendants under G.S. 7A-27(a) from Crissman, J., 
24 February 1969 Session of ROWAN. 

Defendants were tried upon two bills of indictment which charged 
(1) that on 1 September 1968 the three defendants kidnapped 
Carolyn Euart and (2) that  on the same day they raped her. The 
jury found each defendant guilty of kidnapping and guilty of rape 
with the recommendation that  his sentence be life imprisonment. 
From consecutive sentences of twenty years for kidnapping and life 
imprisonment for rape, each defendant appealed. Upon their affi- 
davits of indigency Judge Crissman entered an order allowing each 
to appeal in forma pauperis and appointing their trial attorneys to 
perfect the appeal. Rowan County was directed to pay the costs 
thereof. 

Robert Morgan, Attorney General; Ralph Moody, Deputy At- 
torney General; D. M. Jacobs, Staff Attorney fo r  the State. 

John H. Rennick and W. B. Nivens for defendant appellants. 

In  brief summary, omitting its more sordid details, the evidence 
of the State tended to show: About S:00 p.m. on 1 September 1968 
the three defendants came upon Carolyn Euart (17) and her boy- 
friend, Tony Morgan (16) in the Salisbury City Park. They were 
parked in an auton~obile under a light in the picnic area. Defend- 
ants proclaimed that they were armed with guns and knives. By 
the use of force and threatening to shoot Tony, defendants took 
charge of the automobile and transported him and Carolyn to 
Kelsey Park, about three miles away. There each defendant raped 
her. Thereafter defendants took Carolyn and Tony to the Penn- 
Dixie Cement Company's loading platform, where each defendant 
again raped Carolyn. Defendants then returned the girl and boy to 
the City Park, where they surrendered Tony's car to him. He im- 
mediately took Carolyn to the police station and reported what had 
occurred. Two policemen took her to the hospital, where she was 
examined and treated by Dr. Joel Goodwin, a gynecologist. He tes- 
tified that  she had been forcibly entered and described the multiple 
injuries, blood and stains that  he found on her body. 'fony and 
Carolyn were seniors a t  East Rowan High School. Their teachers 
testified to their good character and reputation. 
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Each defendant testified in his own behalf. Gaither said tha t  he 
had had intercourse with prosecutrix a t  Kelsey Park and a t  the 
cement platform. Tomblin denied having had intercourse with her 
a t  all. He  said that  he had attempted i t  a t  both places but had 
failed. Kirksey said he had had intercourse with her only a t  the 
platform. Each defendant testified that Carolyn had consented to 
have intercourse with him and also with the other two, and that 
Tony had stood by and watched without protest or interference. 

Defendants assign as error the following portions of the charge: 

"Now, members of the jur,y, on the charge of rape, the court 
charges you tha t  if you are satisfied from the evidence and beyond 
a reasonable doubt that  either one or all of these defendants had 
carnal knowledge, had sexual intercourse, forcibly and against the 
will of Carolyn Euart on this occasion, tha t  is, if either of these or 
all of these had carnal knowledge of Carolyn Euart  without her 
consent and against her will, she putting up as  much resistance as 
she could under the circumstances, the court charges you tha t  i t  
would be your duty to return a verdict of guilty of rape as charged 
in the bill of indictment, and that  you may find either of them guilty 
of rape as charged in the bill of indictment, or you may find them 
guilty of rape with the recomrnendation of life imprisonment. (Ex- 
ception No. 14) 

"Now, members of the jury, as to the charge of kidnapping the 
court charges you tha t  if you are satisfied from the evidence and 
beyond a reasonable doubt that  these defendants, either of them, one 
of them, two of them, or three of them, considering each man's case 
individually and separately, that. he, or they, unlawfully and wil- 
fully took and carried away this girl, Carolyn Euart ,  by force and 
against her will, then the court charges you that  he or they would be 
guilty of kidnapping. (Exception No. 15) (Our italics.) 

"So, the court charges you zs to this matter of kidnapping that  
if you are satisfied from the evidence and beyond a reasonable 
doubt that  these defendants, either of them or one of them, or two 
of them, or all three, unlawfully and wilfully - and i t  is against the 
law to kidnap a person- that is, if they deliberately and with a 
purpose put Carolyn Euart  in fear of her life or in fear of great 
bodily harm, and in this matter forced her to go to these places, 
then the court charges you that it would be equivalent to actual 
force and that  i t  would be your duty to return a verdict of guilty 
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of kidnapping as charged in the bill of indictment as to  the defend- 
ant, or the defendants." (Exception 16) 

Defendants contend that  the foregoing instructions were a man- 
date to the jury to convict all defendants if they found one guilty 
of the particular crime charged. 

[I] This Court has repeatedly held that,  when two or more de- 
fendants are jointly tried for the same offense, a charge which is 
susceptible to the construction that  the jury should convict all if i t  
finds one guilty is reversible error. State v .  Williford, 275 N.C. 575, 
169 S.E. 2d 851; State v .  Parrish, 275 N.C. 69, 165 S.E. 2d 230; State 
v. Harvell, 256 N.C. 104, 123 S.E. 2d 103; State v .  Miller, 253 N.C. 
334, 116 S.E. 2d 790; State v. Meshaw, 246 N.C. 205, 98 S.E. 2d 13; 
State v .  Wolfe, 227 N.C. 461, 42 S.E. 2d 515; State v. Walsh, 224 
N.C. 218, 29 S.E. 2d 743; State v .  Norton, 222 N.C. 418, 23 S.E. 2d 
301. The question for decision here is whether Judge Crissman's 
charge is susceptible to such construction. 

The charge on kidnapping certainly does not reflect "the clarity 
of thought and conciseness of statement" which is desirable in a 
judicial mandate to the jury. It is obvious, however, that the judge 
meant to tell the jurors that  they would return a verdict of guilty 
of kidnapping only as to the defendant about whose guilt they had 
no reasonable doubt. The jurors were told very clearly to consider 
"each man's case individually and separately." We do not believe 
that  they were confused. 

[2] If that  portion of the instruction with reference to rape, which 
is the subject of Exception 14, constituted the judge's only precept 
on the point i t  purported to cover, its ambiguity could not be con- 
doned. State v .  Wove,  supra. However, a charge must be construed 
"as a whole in the same connected way in which i t  was given." When 
thus considered, if i t  "fairly and correctly presents the law, it  will 
afford no ground for reversing the judgment, even if an isolated ex- 
pression should be found technically inaccurate." State v .  Valley, 
187 N.C. 571, 572, 122 S.E. 373, 374. Accord, State v .  Hall, 267 N.C. 
90, 147 S.E. 2d 548; 1 Strong, N. C. Index Criminal Lau: 8 161 
(1957). 

At  the beginning of his instructions to the jury, the judge said: 

"In this charge of rape against each of these defendan&, the 
court charges you that  there are five possible verdicts. You may 
find one, two, or three of the defendants guilty of rape. You may 
find one, two or three of the defendants guilty of rape with the 
recommendation of life imprisonment, or guilty of assault with in- 
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tent to commit rape, or guilty of an assault upon a female person, 
or not guilty. You will remember tha t  there are three defendants, 
they being charged, each are charged with rape, but they are sep- 
arate cases and you will give each of the defendants consideration 
in light of this evidence and in determining whether or not there is 
sufficient evidence for a conviction, or whether or not he should be 
acquitted. 

"NOW, the same is true, of course, a s  to the charge of kidnapping 
as  to each defendant being entitled to have his case considered in- 
dividually and passed upon as far as he is concerned. And, as to  
the charge of kidnapping there are two possible verdicts. You may 
find them guilty as charged in the bill of indictment, or not guilty." 

Toward the end of the charge, and after having given the in- 
struction to which Exception 14 refers, the judge told the jury: 

"The court again reminds you tha t  you may find one of these 
defendants guilty, you may find two guilty, you may find three 
guilty. You may find one of the defendants not guilty, you may find 
two not guilty, or you may find all three not guilty. You may find 
one not guilty and two guilty. You may find two guilty and one not 
guilty, or you may find all three not guilty. This is true as to rape 
and assault with intent to commit rape, also." 

In  concluding his instruction, the judge charged: 

"Now, I want to make i t  clear - -  and crystal clear - tha t  you're 
trying each of these defendants-that while we are trying them 
together each are charged separately -and you are trying them 
separately." 

131 The foregoing excerpts make i t  quite clear tha t  the jury could 
not have understood tha t  if they found one defendant guilt,y they 
would find all three guilty. Considering the whole charge, we are 
convinced that  the jurors were not misled by the portion of the 
charge to which defendants except. The assignment of error based 
upon Exceptions 14, 15, and 16 is not sustained. Defendants' other 
assignments of error have been carefully considered and found to  
merit no discussion. 

No error. 
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1. Infants 3 1- duration of infancy 
Under the connnon law, persons, mhelher male or female, are  classified 

and referred to as  infants until they attain the age of tm-enb-one years. 

2. Infants § 2-- contractual liability - disaffimance of contract 
An infant's contract, unless for "necessaries" or unless authorized by 

statute, is voidable by the infant, a t  his election, and may be disaffirmed 
during infancy or upon attaining the age of twenty-one. 

8. Infants § 2-- contractual liab'ilities - concept of "necessaries" 
The concept of "necessaries" of an infant is enlarged to include such 

articles of property and such cer~ices  as are  reasonably necessary to 
enable the infant to earn the nloney required to p ro~ide  the necessities 
of life for hinlqelf and those nllo are legally deyencient upon him, a minor 
being liable for the reasonable ralue of such property or serrices. 

4. Infant5 § % contract for services of eniplogment agency -neces- 
saries - sufficiency of evidence - issues for jury 

In  this action by an employment aqencr to recover upon an infant's 
contract for serricec: rendered in assisting the infant to find employment 
as  a draftqman, plaintiff's eviden1.e tending to show that defendant. when 
he contracted with plaintiff, was nineteen p x r s  of age, emancipated, mar- 
ried, a high school graduate, within n quarter or 22hours of obtaining his 
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degree in applied science, that defendant and his wife were expecting a 
child, and that defendant had to quit school and go to work and was cap- 
able of holding a job a t  a starting annual salary of $4,784, i s  held suffi- 
cient for submission to the jury for its determination of issues as  to 
whether defendant's contract with plaintiff was an appropriate and rea- 
souable means for defendant to obtain suitable employment, and if the 
jury should find that it was, the reasonable value of the services received 
by defendant pursuant to the contract. 

LAKE, J., dissenting. 

H u s ~ I n s ,  J., dissenting. 

BRANCH, J., joins in dissenting opinion of HUSKINS, J. 

ON writ of certiorari to  review the decision of the Court of Ap- 
peals reported in 5 N.C. App. 219, which affirmed the judgment of 
nonsuit entered by Mason, J., a t  the close of plaintiff's evidence, in 
the Dist,rict Court of GASTON County, docketed and argued as No. 
36 a t  Fall Term 1969. 

Plaintiff, in support of its allegations, offered evidence tending 
to show the facts narrated below. 

Defendant had graduated from high school in 1966. On May 29, 
1968, he was nineteen years old, emancipated and married. He  
needed only "one quarter or 22 hours" for completion of the courses 
required a t  Gaston Tech for an AS.  degree in civil engineering. His 
wife was employed as a computer programmer a t  First Federal Sav- 
ings and Loan. He and she were living in a rented apartment. They 
were expecting a baby in September. Defendant had to quit school 
and go to work. 

For assistance in obtaining suitable employment, defendant went 
to the office of plaintiff, an employment agency, on May 29, 1968. 
After talking with Maurine Finley, a personnel counselor, defendant 
signed a contract containing, inter alia, the following: "IF I AC- 
CEPT employment offered me by an employer as a result of a lead 
(verbal or otherwise) from you within twelve (12) months of such 
lead even though i t  may not be the position originally discussed with 
you, I will be obligated to pay you as per the terms of the contract." 
Under the contract, defendant was free to continue his own quest 
for employment. He was to become obligated to plaintiff only if he 
accepted employment from an employer to whom he was referred by 
plaintiff. 

After making several telephone calls to employers who might 
need defendant's services as a draftsman, Mrs. Finley called Spratt- 
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Seaver, Inc., in Charlotte, Noriih Carolina. It was stipulated that  
defendant, as a result of his conversation with Mrs. Finley, went to 
Charlotte, was interviewed by Spratt-Seaver, Inc., and was employed 
by that  company on June 6, 1968, a t  an annual salary of $4,784.00. 
The contract provided that defendant would pay plaintiff a service 
charge of $295.00 if the starting annual salary of accepted employ- 
ment was as much as $4,680.00. 

Prior to his contract with plaintiff, defendant had unsuccessfully 
sought employment with two other companies. 

Plaintiff sued to recover a service charge of $295.00. In his an- 
swer, defendant admitted he had paid nothing to plaintiff; alleged he 
was not indebted to plaintiff in any amount; and, as a further an- 
swer and defense, pleaded his infancy. 

The sole question presented is whether plaintiff offered evidence 
sufficient to withstand defendant's motion for nonsuit. 

Joseph B. Roberts, III, for :plaintif appellant. 
T .  Lamar Robinson, Jr., and Henry M. Whitesides for defendant 

appellee. 

B O B B ~ ,  C.J. 

[I] Under the common law, persons, whether male or female, are 
classified and referred to as infants unt,il they attain the age of 
twenty-one years. 42 Am. Jur.  2d, Infants 5 3 ;  43 C.J.S., Infants 
§ 2. 

"By the fifteenth century it  seems to have been well settled that  
an infant's bargain was in gene]-a1 void a t  his election (that is void- 
able), and also that  he was liable for necessaries." 2 Williston, Con- 
tracts § 223 (3rd ed. 1959). 

An early commentary on the common law, after the general state- 
ment that contracts made by persons (infants) before attaining the 
age of twenty-one lLrnay be avoided," sets forth "some exceptions 
out of this generality," to wit: "An infant may bind himselfe to puy 
for his necessary meat, drink(!, apparell, necessary physicke, and 
such other necessaries, and likewise for his good teaching or in- 
struction, whereby he may profit himselfe afterwards." (Our italics.) 
Coke on Littleton, 13th ed. (1788)) p. 172. The italicized portion of 
this excerpt from Coke on Littleton was quoted by Pearson, J. 
(later C.J.), in Freeman v. Bridger, 49 N.C. 1 (1856). It appears 
also in later decisions of this Court: Turner v. Gaither, 83 N.C. 357 
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(1880) ; Cole v. Wagner, 197 N.C. 692, 150 S.E. 339 (1929) ; Barger 
v. Finance Corp., 221 N.C. 64, 18 S.E. 2d 826 (1942). If the infant 
married, ('necessaries" included necessary food and clothing for his 
wife and child. Freeman v. Bridger, supra. 

[2] In  accordance with this ancient rule of the common law, this 
Court has held an infant's contract, unless for "necessaries" or unless 
authorized by statute, is voidable by the infent, a t  his election, and 
may be disaffirmed during infancy or upon attaining the age of 
twenty-one. Chandler v. Jones, 172 N.C. 569, 90 S.E. 580 (1916)) 
and cases cited; Barger v. Finance Corp., supra, and cases cited; 
Fisher v. Motor Co., 249 N.C. 617, 107 S.E. 2d 94 (1959). 

I n  Freeman v. Bridger, supra, the opinion, referring to "such 
other necessaries," states: "These last words embrace boarding; for 
shelter is as necessary as food and clothing. They have also been 
extended so as to embrace schooling, and nursing (as well as physic) 
while sick. In  regard to the quality of the clothes and the kind of 
food, &c., a restriction is added, that  i t  must appear that  the articles 
were suitable to t,he infant's degree and estate." 

I n  Freeman, the Court held that  timber for the construction of a 
house on an infant's land was not a "necessary" and therefore the 
infant could disaffirm his contract for the purchase thereof. 

I n  Turner, the Court held that  money for a professional (medi- 
cal) education was not a "necessary" and therefore the infant could 
disaffirm his contract to repay money he had borrowed and used for 
that  purpose. In  this connection i t  is noted: (1) I n  the excerpt from 
Coke on Littleton, i t  is stated that  ('necessaries" for which "an in- 
fant may bind himselfe" included "good teaching or instruction, 
whereby he may profit himselfe aftmvards." (2) The 1969 statute, 
now codified as G.S. 116-174.1, authorizes all minors in North Car- 
olina of the age of seventeen years and upwards to enter into written 
contracts of indebtedness and to execute unsecured notes evidencing 
such indebtedness "(f)or  the sole purpose of borrowing money to ob- 
tain post-secondary education a t  an accredited college, university, 
junior college, community college, technical institute, industrial edu- 
cation center, business or trade school provided, however, that  none 
of the proceeds of such loans shall be used to pay for any corre- 
spondence courses.)' 

In Skinner v. Maxwell, 66 N.C. 45 (1872), i t  was held that  an 
infant, who had purchased a stock of goods for use in carrying on st 

mercantile business, had the right to disaffirm his contractual obli- 
gations with reference thereto. The thrust of this decision was to 
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preserve fully the infant's common-law right to disaffirm contracts 
involving business transactions. Accord: McCormick v. Crotts, 198 
N.C. 664, 153 S.E. 152. In McCormick, i t  was held that  the de- 
fendant, a minor, who had purchased "One Superior Machine com- 
plete and Snaplite Lens" for use in the Garden Theatre a t  Biscoe, 
N. C., was entitled (1) to disaffirm all his contractual obligations 
with reference t o  payment of the purchase price, and (2) to recover 
all amounts he had previously paid to the plaintiff. The plaintiff 
was adjudged entitled to the possession of the machine in its used 
and depreciated condition. 

I n  Jordan v. Cofield, 70 N.C. 110 (1874), the plaintiff recovered 
for articles sold an infant "just before her marriage, consisting of 
her bridal outfit, and among other things a suite of chamber furni- 
ture costing $55;  all of which articles were received and used by de- 
fendants, and still are in their service and use, except such of the 
same as are worn out." Settle, J., for the Court, said: "There is an 
exception to the general rule that an infant is incapable of binding 
himself by a contract made, not in favor of tradesmen, but for the 
benefit of the infant himself, in order that he may obtain neces- 
saries on credit. As is well said in Ilyman v. Cain, 48 K.C. 111, 
'infants had better be held liable to pay for necessary food, cloth- 
ing, etc., than for the want of credit, to be left to starve.' Nor are 
we to understand by the word necessaries only such articles as are 
absolutely necessary to support life, but i t  includes also such articles 
as are suitable to the state, station and degree in life of the person 
to whom they are furnished." The thrust of this decision is to ex- 
pand slightly the concept of "necessaries" and to enable some infants 
to contract for somewhat more 1;han the bare or minimum necessities 
of life. 

When an infant purchased E, motor vehicle, whether for pleasure 
or as necessary for use in his oocupation or employment, the ancient 
rule of the common law was applied with full vigor. Morris Plan Co. 
v. Palmer, 185 N.C. 109, 116 8.E. 261 (1923); Collins v. Norfleet- 
Baggs, 197 N.C. 659, 150 S.E. 177 (1929) ; Barger v. Finance Corp., 
supra; Fisher v. Motor Co., supra. 

I n  Morris Plan Co., the defendant purchased a truck and by 
using it  (hauling lumber) made a substantial amount of money. 
Later, the finance company repossessed and sold the truck. When 
he purchased the truck and executed a note and chattel mortgage 
for the purchase price, the defendant was emancipated, married, had 
the appearance '(of a man of full age" and represented falsely that  
he was over twenty-one. Notnrithstanding, the defendant was per- 
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mitted to disaffirm his contractual obligations and to recover the 
full amount of the payments he had made to the automobile dealer 
and to the finance company. 

In Collins, the plaintiff, a minor, traded a Chevrolet truck for n 
Dodge sport roadster and gave the defendant a note and mortgage 
on the Dodge for the balance of the purchase price. The Dodge was 
destroyed in a wreck. The plaintiff elected to disaffirm his contract. 
In  an action in his behalf by his general guardian, the plaintiff was 
permitted to recover from the defendant the fair market value of 
the Chevrolet truck and in addition the amount he had paid on the 
balance purchase price note. 

I n  Burger, the plaintiff, when a minor, bought a Graham-Paige 
car and paid a portion ($38.45) of the purchase price therefor. H e  
traded this car for a Nash and agreed to pay a difference of $257.00. 
The papers evidencing this additional obligation were purchased by 
a finance company. The plaintiff paid $116.50 and then defaulted. 
The finance company repossessed the Nash. When he became twenty- 
one, the plaintiff disaffirmed these contractual obligations and was 
permitted to recover from the dealer and the finance company, re- 
spectively, the sum he had paid to each of them. The opinion con- 
cludes: "The evidence in the instant case tends to show tha t  the 
ownership of an automobile was advantageous to the plaintiff and 
that he would not have been promoted without an automobile avail- 
able for his use. Nevertheless i t  does not appear that  an automobile 
was necessary for him to earn a livelihood. Hence we are of opinion 
and hold that an automobile is not among those necessaries for 
which a minor may be held liable." 

I n  Fisher, the plaintiff, a minor, bought a 1953 Oldsmobile. The 
purchase price was $750.00, of which $600.00 was provided by the 
plaintiff. This car, while operated by the plaintiff, was involved in a 
wreck. I t s  value, after the wreck, was $50.00. The plaintiff elected 
to disaffirm his contract. I n  an action instituted in his behalf by a 
next friend, the plaintiff reco-iiered $550.00 (the $600.00 he had paid 
less the value of the wrecked car). 

The basis of decision in the cases considered in the four pre- 
ceding paragraphs is stated by Stacy, C.J., in McCormick v. Crotts, 
supra, as follows: "The case may seem to be a hard one, as the plain- 
tiff was not aware of the defendant's minority a t  the time of the 
sale . . . but the dominant purpose of the law in permitting in- 
fants to disaffirm their contracts is to protect children and those of 
tender years from their own improvidence, or want of discretion, 
and from the wiles of designing men." 
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Decisions in other jurisdictions which hold that  a motor vehicle, 
under particular circumstances, may be a "necessary" for a minor, 
are reviewed in an article, I r fan t  Contractual Responszbility: A 
Time for Reappmisal and Recllistic Adjustment? JIehler, 11 Uni- 
versity of Kansas Law Review 361, a t  370 et seq. (1963). 

In  addition to G.S. 116-174.1, discussed above, n~odifications of 
the con~mon-law rule by our Generd Assembly include those set 
forth below. 

1. G.S. 20-309.1, a codification of Chapter 934, Session Laws 
of 1967, provides tha t  " ( a ) n y  minor 18 years of age or over shall 
be competent to contract for automobile insurance of any kind, to 
enter into an agreement to finance such insurance, to execute a power 
of attorney in connection with such financing, and also to execute a 
power of attorney in connection with an application for insurance 
with the assignecl risk plan, to the saine extent and with the same 
effect as though he had attained the age of 21 years." Thus, if Bar- 
ger v. Finance C'orp., supra, and similar decisions, are followed, an 
infant eighteen years of age or over can elect to avoid his contract 
for the purchase of a car and recover any amounts previously paid 
as purchase price but is bound absolutely on his contract for auto- 
mobile insurance and the financing thereof. 

2. G.S. 53-43.5 authorizes banks to deal with nlinors, in respect 
of deposit accounts and the rental of safe deposit boxes, as if they 
were twenty-one. With reference to bank deposits, see also G.S. 
53-53. 

3. G.S. 54-18 authorizes minors of the age of twelve years and 
upwards to become shareholders in building and loan associations 
and federal savings and loan associations and to deal with reference 
thereto as if they were twenty-one. 

4. G.S. 58-205.1 authorizes minors of the age of fifteen years 
and upwards to make contracts of insurance or annuity with any 
life insurance company authorized to do business in this State as if 
they were twenty-one. 

5 .  G.S. 39-13.2, in the circumstances to which i t  applies, aut,ho- 
rizes married minors to execute contracts, conveyances or mort- 
gages relating to real or personal property as if they were married 
persons of the age of twenty-one or older. 

6. Article 2, Chapter 165, of the General Statutes, entitled "The 
Minor Veterans Enabling Act," confers upon veterans "eighteen 
years of age or over, but under twenty-one years of age," the au- 
thority to enter into contracts for the purposes of obtaining rights 
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and benefits under the Service Men's Readjustment Act as if such 
minors were twenty-one years of age or older. 

I n  addition to the foregoing, i t  is noteworthy: (1) All unmarried 
persons of eighteen years, or older, unless otherwise disqualified by 
statute, may lawfully marry. G.S. 51-2. (2) Persons of eighteen 
years, or older, are eligible for employment in the (hazardous) occu- 
pations in which minors under sixteen (G.S. 110-6) and minors under 
eighteen (G.S. 110-7) are not "permitted or allowed to work." 

With reference to statutory modifications of the common-law 
rule in other States, see 41 Indiana Law Journal 140, a t  149 et seq. 
(1965) ; V Vernier, American Family Laws, Section 273. 

It is noted that, under "The Family Law Reform Act 1969" 
(1969, c .  46, Par t  I ) ,  applicable to England and Wales, a person at- 
tains full age "on attaining the age of eighteen instead of attaining 
the age of twenty-one." Halsbury's Statutes of England, Third Edi- 
tion, Interim Service re 1969 Statutes. 

This statement commands respect and approval: "Society has a 
moral obligation to protect the interests of infants from overreach- 
ing adults. But this protection must not become a straightjacket, 
stifling the economic and social advancement of infants who have 
the need and maturity to contract. Nor should infants be allowed to 
turn that protective legal shield into a weapon to wield against fair- 
dealing adults. It is in the interest of society to  have its members 
contribute actively to the general economic and social welfare, if 
this can be accomplished consistently with the protection of those 
persons unable to protect themselves in the market place." Com- 
ment, Infants' Contractual Disabilities: Do Modern Sociological 
and Economic Trends Demand a Change in the Law? 41 Indiana 
Law Journal 140 et seq. (1965). Also, see Comment, The Status of 
Infancy as a Defense to Contracts, 34 Virginia Law Review 829, a t  
831 (1948)) and Comment, Contmcts - Capacity of the Older 
Minor, 30 University of Kansas City Law Review 230 et seq. (1962). 

Admittedly, the decisions of the District Court and of the Court 
of Appeals rest squarely on the ancient rule of the common law as 
applied in prior decisions of this Court. However, without awaiting 
additional statutory changes, whether general or piecemeal, i t  seems 
appropriate that  this common-law rule, which is rooted in decisions 
made by judges centuries ago, should be modified a t  least to the ex- 
tent set forth below. 

In State v. Culver, 129 A. 2d 715 (1957), Vanderbilt, C.J., in ac- 
cord with cited quotations from impressive legal authorities, in- 
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cluding Coke's Fourth Institute, Professor Williston, Dean Pound, 
Mr. Justice Holmes and Mr. Justice Cardozo, said: "One of the 
great virtues of the common law is its dynamic nature tha t  makes i t  
adaptable to the requirements of society a t  the time of its applica- 
tion in court. There is not a rule of the common law in force today 
that  has not evolved from some earlier rule of common law, grad- 
ually in some instances, more suddenly in others, leaving the com- 
mon law of today when compared with the common law of centuries 
ago as different as day is from night. The nature of the common law 
requires that  each time a rule of law is applied i t  be carefully scrut- 
inized to make sure that  the conditions and needs of the times have 
not so changed as to make further application of it the instrument 
of injustice.'' 

[3j I n  general, our prior decisions are to the effect tha t  the "nec- 
essaries" of an infant, his wife and child, include only such neces- 
sities of life as food, clothing, shelter, medical attention, etc. In  our 
view, the concept of "necessaries" should be enlarged to include such 
articles of property and such services as are reasonably necessary to 
enable the infant to earn the money required to provide the neces- 
sities of life for himself and those who are legally dependent upon 
him. 

The record before us contains only plaintiff's evidence and the 
stipulation. It may be that  defendant can defeat plaintiff's claim on 
grounds other than the plea of infancy. His motion for nonsuit hav- 
ing been allowed, defendant has not offered evidence. 

141 The evidence before us 1:ends to show tha t  defendant, when 
he contracted with plaintiff, was nineteen years of age, emancipated, 
married, a high school graduate, within "a quarter or 22 hours" of 
obtaining his degree in applied science, and capable of holding a 
job a t  a starting annual salary of $4,784.00. To  hold, as a matter of 
law, that  such a person cannot obligate himself to pay for services 
rendered him in obtaining employnlent suitable to his ability, edu- 
cation and specialized training, enabling him to provide the neces- 
sities of life for himself, his wife and his expected child, would place 
him and others similarly situated under a serious economic handicap. 

131 I n  the effort to protect ('older minorsJJ from improvident or 
unfair contracts, the law should not deny to them the opportunity 
and right to obligate themselves for articles of property or services 
which are reasonably necessary to enable them to provide for the 
proper support of themselves ar.d their dependents. The minor should 
be held liable for the reasonable value of articles of property or ser- 
vices received pursuant to such contract. 
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[4] Applying the foregoing legal principles, which modify pro tanto 
the ancient rule of the common law, we hold that  the evidence of- 
fered by plaintiff was sufficient for submission to  the jury for its 
determination of issues substantially as indicated below. 

To  establish liability, plaintiff must satisfy the jury by the 
greater weight of the evidence that  defendant's contract with plain- 
tiff was an appropriate and reasonable means for defendant to ob- 
tain suitable employment. If this issue is answered in plaintiff's fa- 
vor, plaintiff must then establish by the greater weight of the evi- 
dence the reasonable value of the services received by defendant 
pursuant to the contract. Thus, plaintiff's recovery, if any, cannot 
exceed the reasonable value of its services to defendant. 

Accordingly, the judgment of the Court of Appeals is reversed 
and the cause is remanded to that  Court with direction to award a 
new trial to  be conducted in accordance with the legal principles 
stated herein. 

Error and remanded. 

LAKE, J., dissenting: 

The defendant, a young man nineteen years old, with better than 
average education, has benefited from his use of the plaintiff's ser- 
vices for which he promised to pay an agreed amount. Now, having 
received the full benefit he desired, he refuses to pay for it. He  does 
not contend, and there is nothing in the record before us to suggest, 
that the plaintiff overcharged him, or otherwise took any advantage 
of him. Kothing in this record arouses sympathy for the defendant. 
This is one of those hard cases which so frequently have turned out 
to be "quicksands of the law." In  my view, the majority, in its 
proper desire to avoid an injustice to this plaintiff, has taken a step 
into quicksand. 

As the majority opinion shows clearly, since a time prior to Co- 
lumbus' discovery of America, i t  has been the well settled rule of 
the common law, repeatedly stated by this Court, that  an infant's 
contract may be disaffirmed by him without liability, unless i t  is a 
contract for what the law calls ('necessaries." If the contract is one 
for necessaries, the infant is liable for the reasonable value of what 
he received. 

The reason for this rule, in both its aspects, is the desire of the 
law to protect t,he infant. His liability to pay for necessaries is not 
imposed so as to protect an adult supplier against a shrewdly 
scheming infant. It is imposed solely because otherwise the infant, 
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honest or not, might be unable to acquire tha t  which he must have 
for the support of himself and his dependents. The rule permits the 
infant to refuse to carry out other contracts irrespective of the par- 
ticular infant's intelligence, education or experience in business. It 
does not depend upon whether the particular contract was fair or 
unfair. It is immaterial, under this rule, that  the application of i t  
results in a loss to an adult who dealt in good faith with an un- 
scrupulous infant. 

For five hundred years English and American societies and econ- 
omies have thrived under this rule and infants have found employ- 
ment. It may well be that  a better rule can be devised. I find noth- 
ing in this record, or in current social and economic conditions, to 
support tJhe conclusion that  either our society or our economy would 
suffer substantially if we adhere to the rule for one more year. Then 
the General Assembly of 1971 will be in session and can make such 
changes as may be necessary. 

Stripped of emotional aspects, this case presents but one ques- 
tion, assuming the rule heretofore established is to be followed: I s  
an infant's contract for the services of an employment agency, under 
the circumstances disclosed in this record, a contract for necessaries? 
I do not think i t  is. T h a t  is, infants will not be seriously threatened 
with denial of employment if we hold they may disaffirm their con- 
tracts with employment agencies;. 

In  the five hundred year life of this rule i t  has become well 
settled tha t  whether goods or sel.vices are a necessary depends upon 
the facts in each case. What may be a necessary for one infant may 
not be for another differently rsituated. What was a necessary in 
1770 may not be so in 1970, and vice versa. It is, however, equally 
well settled that  a "necessary" is something more urgently needed 
than a thing or a service which is merely a convenience or an assist- 
ance to the infant. This is the established rule both in America and 
England, apart  from statute. 

In  Williston on Contracts, 3rd ed., $ 241, i t  is said: 

"Kecessaries are limited by the courts as closely as possible, 
and generally come under the heads of food, or clothing of a 
reasonable kind, purchased for the use of the infant or of his 
family." 

In  Pollock's Principles of Contracts, pp. 49-50, i t  is said: 

"It is obvious, however, that  i t  is in truth a question of com- 
mon sense and experience what is or is not reasonably required 
by a person in a given station and circumstances, and one on 
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which not much light can be thrown by the statement in a gen- 
eral form of rules founded on extreme cases. I t  is  to be borne 
i n  mind * * * that the question is not whether the things are 
such that a person of the defendant's means may  reasonably 
buy and pay for them, but whether they can reasonably be said 
to be so necessary for h im that, though an infant, he m s t  ob- 
tain them on credit rather than go without. For the purpose of 
deciding this question the Court will take judicial notice of the 
ordinary customs and usages of society. 

"If, on these preliminary considerations, the Court decides 
that there is evidence on which the supplies in question may 
reasonably be treated as necessaries, then i t  is for the jury to 
say whether they were in fact necessaries for the defendant 
under all the circumstances of the case." (Emphasis added.) 

These principles are reflected in the former decisions of this 
Court cited in the majority opinion. 

That  the services of the employment agency in giving this de- 
fendant names of prospective employers was a convenience and an 
aid to him in getting a job with a minimum of inquiry and search 
from door to door is no doubt true. I n  the present eagerness of in- 
dustry to find trained engineers, I cannot agree that  such services 
are a 'lnecessary" for an engineering student nearing graduation 
from Gaston Tech and seeking employment in the Charlotte area. 

The majority opinion says: "Admittedly, the decisions of the 
District Court and of t,he Court of Appeals rest squarely on the 
ancient rule of t,he common law as applied in prior decisions of this 
Court." 

After reciting several instances in which the Legislature of this 
State has modified the common law rule, the majority, "without 
awaiting additional statutory changes, whether general or piece- 
meal," now changes the law upon which the decisions of the lower 
courts "rest squarely." I n  justification, the majority opinion quotes 
former Chief Justice Vanderbilt of the Supreme Court of Kew Jer- 
sey as saying: ((The nature of the common law requires that  each 
time a rule of law is applied i t  be carefully scrutinized to make 
sure that the conditions and needs of the times have not so changed 
as to make further application of i t  the instrument of injustice." 
(Emphasis added.) 

This is not my conception of the nature of the common law, nor 
is it my understanding of the authority conferred upon this Court 
by the people of North Carolina. The authority of the people, 
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through their representatives in the State Government, to change the 
common law when conditions and needs have so changed as to render 
the lam unjust or unwise is clear. They have, however, seen fit to 
vest this authority in the Legishture and not in us. N. C. Consti- 
tution, Art. I, $ 8; Art. 11, 8 1. This power to change established 
law to meet changes in conditions is the essence of the legislative 
power. 

The tragic turmoil in our public schools had its beginning in the 
decision of another court to assume the power to change the law of 
the land to conform to its conception of justice in a new time. Xo 
such social upheaval will result from the decision of the majority in 
this case, of course, but it is the same kind of error. It weakens, 
however so slightly, the wall of separation which the people of this 
State built between the proper functions of the several divisions of 
their government. The majority opinion, itself, shows this step is 
unnecessary for i t  cites a t  least six instances in which the Legisla- 
ture has acted in recent years to make changes in this small field 
of the law. I am not persuaded that  there is such an urgent necessity 
for the change now made by this decision tha t  i t  cannot safely wait 
another year. The majority opinion shows tha t  in England the 
change felt desirable there was made by Act of Parliament. 

If some change is necessary, the majority opinion gives the trial 
courts no standard to guide them in other cases. The majority opin- 
ion expressly approves this statement from 41 Indiana Law Journal 
140: "But this protection must not become a straightjacket stifling 
the economic and social advancement of infants who have the need 
and maturity to contract." How are the trial judges tomorrow to 
distinguish between the infant who does and the infant who does 
not hare  "maturity"? What is the test of an infant's "need" to con- 
tract? .4gain, the majority opinion says the previously accepted con- 
cept of "necessaric>sn should be enlarged to include "articles" and - 
"services" which are "reasonably necessary" to enable the contract- 
ing infant to earn money to provide necessities of life for himself and 
his dependents. Are the services of an employment agency more nec- 
essary for this purpose than is an automobile for use in going from 
home to work? I s  a nineteen year old. who has almost finished an 
engineering course, more in need of such an automobile than a sev- 
enteen year old drop-out from high school? 

I am unable to find in current events overwhelming evidence that 
today's nineteen year olds hare  more maturity of judgment than did 
those of a century ago and so have less need of protection. The 
present defendant, an exceptionally well educated one, has evaluated 
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his economic credit and reputation for integrity in business transac- 
tions a t  something less than $295. I n  this I find little evidence of 
maturity of judgment. 

HUSKINS, J., dissenting: 

I respectfully dissent from the majority opinion which enlarges 
the concept of "necessaries" to include "such articles of property and 
such services as are reasonably necessary to enable the infant to 
earn the money required to provide the necessities of life for him- 
self and those who are legally dependent upon him." To  this end 
the ancient rule of the common law is modified pro tanto. 

Inferentially, this modification of the common law rule applies 
only to "older minors," although what age group this embraces is 
not clear. Presumably, the jury in each case must now determine 
what articles of property and what services an infant may obtain 
by enforceable contract. Thus with respect to contracts with minors, 
i t  now becomes impossible for the legal profession to advise clients 
with any degree of certainty. What  is a "necessary" in any given 
case is largely unknown until the jury speaks. Furthermore, what 
factual situation a trial judge should nonsuit a t  the close of the evi- 
dence and what he should submit to the jury under appropriate in- 
structions becomes a judicial game of chance. It would be better, in 
my opinion, simply to apply long established legal principles and 
leave this area of the law undisturbed. Accordingly, I vote to affirm 
the decision of the Court of Appeals sustaining the judgment of 
nonsuit in the court below. 

BRANCH, J., joins with this dissent. 

G .  D. HOYLE v. CITY OF CHARLOTTE, A XUNICIPAL CORPORATION 

KO. 38 

(Filed 11 February 1970) 

1. Aviation 8 4; Estates  § 1- ownership of property - rights in 
airspace 

In  adjudicating the relative property rights in the airspace, the courts 
generally have found it  necessary to modify the ancient maxim of real 
property, "he who owns the soil owns it  to the heavens," so that the gen- 
eral rule now deducible from the authorities is that the justiciable right 
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to the exclusive possession of land extends upward only to that point nec- 
essary for the full use and enjoyment of the land and the incidents of its 
ownership, the balance being regarded as  open and navigable airspace. 

2. Aviation 5 1- landing and  caking off - municipal airport - auth-  
ority of FAA 

The Federal Aviation Agency has, and exercises, full responsibility for 
the actual operations that causl? planes to land and take off a t  a mu- 
nicipal airport, including the use of runways and the manner of approach 
and departure. 49 U.S.C.A. $ 1101 et 8eq. 

3. Aviation 8 1- airports - state  l aw - federal regulations 
Chapter 63 of the General Statutes, entitled "Aeronautics," contem- 

plates full cooperation and con~plianct. with federal statutes and rules 
and regulations of appropriate federal agencies. 

4. Aviation § 1- municipal airport - gran t  of use - approach areas  
A grant, by lease or otherwise, of the right to use a municipal airport 

includes the right to use the approach areas necessary to land and take 
off in the manner prescribed by the Federal Bviation Agency. 

5. Aviation Cj 4;  Eminent  Domr~in § %-- municipal airport - over- 
flights - private property - "taking" - inverse condemnation 

If overflights in taking off from and landing on municipal airport in 
accordance with the rules and regulations of the Federal Aviation Agency 
constitute a direct and immediate interference with the enjoyment and 
use of a plaintiff's property to such extent as  to impair substantially the 
fair market value thereof, such overflights constitute a "taking" by the 
municipality of an air  easement a s  appurtenant to the operation of its 
airport, notwithstanding municipality failed to initiate easement condem- 
nation proceedings pursuant to B.S. 63-5. 

6. Eminent Domain 8 1- ta:king by inverse condemnation - land- 
owner's remedy 

When private property is taken for :i public purpose by a municipality 
or other agency having the power of eminent domain under circumstances 
such that no procedure provided by statute affords an applicable or ade- 
quate remedy, the owner, in the exercise of his constitutional rights, may 
maintain an action to obtain just compensation therefor. 

7. Aviation § 1; Eminent Domain § P-- municipal a irport  -flight 
easement - power of condemination 

Municipal airport, by the exercise of the power of eminent domain con- 
ferred by G.S. 63-5, had authorizy to condemn an easement of flight over 
all of landowner's property for all type aircraft a t  minimum altitudes of 
79, 80 or 90 feet above the surface of the ground and higher. 

8. Aviation § 4- inverse condemnation of airspace - flight easement - municipal a irport  - sufficiency of evidence 
In landowner's action to recover compensation for alleged inverse con- 

demnation by a municipality, imident to its ownership and operation of 
an airport, of a flight easement through the airspace over plaintiff's prop- 
erty above an elevation of 90 feet, landowner's evidence is held sufficient 
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to permit a jury finding that, beginrlii~g in January or February 1962 
and occurring continuously thereafter, the recurring noise, vibrations, a i r  
pollution, and air currents from frequent overflights by commercial jets 
a t  altitudes ranging from 80 feet to ROO feet substantially and adversely 
affected the reasonable market value of his property, thereby constituting 
a "taking" by the municipality of a flight easement over landowner's 
property and entitling landowner to compensation therefor. 

9. Trial  8 26; Pleadings § 36- variance between pleading and  proof 
T'ariances between pleading and proof do not require nonsuit where 

there is no indication that defendant was misled or otherwise prejudiced. 

10. Aviation 8 4; Eminent  Domain 8 13- m ~ ~ n i c i p a l  a irport  - con- 
demnation of flight easement - t ime of "taking" - compensation - 
instructions 

Where landowner's eridence mas to the effect that defendant munici- 
pality appropriated a flight easement over his airspace beginning in Jan- 
uary or February 1962 with the frequent and regular overflights of com- 
mercial jet aircraft a t  low altitudes when taking off and landing on a run- 
way of the municipal airport, and that municipality has since then used 
the easement and will continue to do so, the flight easement effectively 
rested in the municipality as  of January or February 1962, and the amount 
of landowner's compensation must be determined as of that date; conse- 
quently, trial court erred in instructing the jury that compensation was 
determinable with reference to the market value of landowner's property 
a t  the time of the trial in December 1968. 

11. Aviation 5 4; Eminent  Domain 8 13-- inverse condemnation- 
airspace - t ime of taking - pleadings 

I n  an action to recorer compensation for the inverse condemnation of 
airspace over the landowner's property, the landowner should allege with 
reasonable specificity when the alleged appropriation or taking occurred 
and the lower and upper altitudes of the airspace above his property to 
which the easement relates. 

12. Limitation of Actions 8 5-- trespass t o  realty - three-year limita- 
t ion 

The three-year statute of limitations is applicable to an action for 
trespass upon real property. G.S. 1-52(3).  

13. Aviation 4; Limitation of Actions $ 4-- inverse condemnation - flight easement - accrual of action 
Landowner's cause of action for inverse condemnation against a mu- 

nicipality for the taking of a flight easement over landowner's property 
accrued in January or February 1962, with the beginning of frequent and 
regular overflights of commercial jet aircraft a t  low altitudes; and the 
cause of action, instituted in 1967, was not barred by statute of limita- 
tions. 

14. Aviation $ 4; Eminent  Domain 8 5- "taking" of airspace - 
amount  of compensation 

The compensation to which a landowner is entitled for the inverse con- 
demnation of a flight easement through his airspace is the difference in the 
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value of his property immediately before and immediately after the 
"taking" by a municipal airport of the flight easement. 

15. Eminent Domain 9 3-- inverse condemnation - time of compensa- 
tion 

A plaintiff cannot, by deferring the institution of his action for inverse 
condemnation, seiect a later date for the determination of the compen- 
sation to which he is entitled. 

MOORE, J., did not participate in the consideration or decision of this case. 

APPEAL by defendant from Ervin, J., December 9, 1968 Civil 
Session of MECKLENBURG Superior Court, certified pursuant to G.S. 
7A-31 for review by the Supreme Court before determination by the 
Court of Appeals. docketed and argued as No. 10 a t  Fall Term 1969. 

This action was instituted September 21, 1967, to recover com- 
pensation in the amount of $4:7,500.00 for the alleged inverse con- 
demnation by defendant, incident to its ownership and operation of 
Douglas Municipal Airport (Airport), of a flight easement of the 
airspace over plaintiff's property above an elevation of 90 feet. 

Plaintiff owns a 4.8-acre tract of land located roughly seven- 
tenths of a mile (3,695.29 feet) northeast of the northeast end of the 
northeast-southwest runway of Douglas Municipal Airport. Plain- 
tiff acquired this tract by two purchases, the first in 1928 and the 
second in 1944. The buildings thereon consist of the dwelling where 
plaintiff resides and a duplex which he rents. 

The Airport is owned and operated by defendant. I t s  construc- 
tion in 1936 and 1937 was financed jointly by a grant of the Works 
Progress Administration of the United States and the proceeds of a 
bond issue approved by the voters of defendant. Operations com- 
menced on June 1, 1937. 

As originally designed and laid out by defendant, the Airport 
consisted of a north-south runwa,y, an east-west runway and a north- 
east-southwest runway. The northeast end of the northeast-south- 
west runway is the same distance from plaintiff's property now as 
it was in 1937. The original length of the northeast-southwest run- 
way was 3,500 feet. It has been twice extended to the southwest. In  
the fiscal year 1939-1940, its length was increased to 5,000 feet; in 
1952-1953, to 7,503 feet. The center line of the northeast-southwest 
runway, if extended northeast from the northeast end thereof, would 
bisect plaintiff's property, passing between plaintiff's residence and 
his garage. 

Beginning in 1937, there have been uninterrupted flights of planes 
over plaintiff's property. 
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As a basis for his general allegation that defendant "ha(d) taken 
an air easement over the property of the plaintiff for an altitude 
ranging between 90 and 300 feet above the ground over the entire 
area" of his property, plaintiff alleged, inter  alia, the following: (1) 
Defendant "is now and has for some time past caused large numbers 
of aircraft both civilian and military to take off and land on said 
airport a t  all times of the day and night." (2) Defendant "is and 
for some time past has been causing and directing numerous and 
ever-increasing flights of aircraft of all types over the entire area of 
the plaintiff's above-described property a t  elevations ranging from 
90 feet to 300 feet above the ground." (3) "(S)uch flights will con- 
tinue to increase in number and will fly even lower than a t  present 
when larger jet planes are introduced and used a t  the Douglas Mu- 
nicipal Airport." (4) "(A)11 of the plaintiff's property . . . is 
. . . located in the 100-decibel zone with sound intensity so great 
as created by the noise and vibration from jet aircraft and other air- 
craft flying over said property a t  the dangerously low altitudes here- 
inabove-mentioned that  i t  is unbearable to a normal human being 
and has rendered the plaintiff's property unsaleable and almost un- 
liveable by the plaintiff himself in spite of his having conditioned 
himself to the noise and vibrations . . ." 

Answering, defendant denied i t  had taken a flight easement over 
the plaintiff's property, and denied that the flights of airplanes over 
plaintiff's property had affected adversely the fair market value 
thereof. 

Defendant, as further answers and defenses, alleged the follow- 
ing: (1) It "ha(d) nothing to do with the landing and taking off of 
aircraft from Douglas Municipal Airport, excepting to provide the 
runways and the physical facilities," the operation of aircraft to and 
from the Airport being entirely in the hands of and under the con- 
trol and direction of the Federal Aviation Agency and the owners 
and operators of the various planes which land and take off a t  said 
Airport. (2) ". . . the Federal Government, and the State Govern- 
ment have preempted the air space above the plaintiff's property 
and have made and constituted it  a part of the public domain, and 
the public has the right to use said space for air travel without any 
duty to compensate the plaintiff for such use." (3) Any invasion of 
the airspace over plaintiff's property by aircraft was "inconsequen- 
tial" and insufficient to constitute a taking of plaintiff's property. 
(4) Plaintiff's action is barred by the 20-year (G.S. 1-40), the 10- 
year (G.S. 1-56), and the 3-year (O.S. 1-52) statutes of limitation. 

Evidence was offered by plaintiff and by defendant. The evi- 
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dence, in addition to testimony and documentary evidence, includes 
"Stipulations" and attached exhibits. 

Evidence offered by plaintiff includes evidence tending to show 
the following: During World War 11, the United States leased the 
Airport from defendant and there operated a military base known 
as  Morris Field Airbase. The lease, according to its terms, was to 
expire on June 30, 1966. Hostilities having ended in 1945, the lease 
was cancelled May 13, 1946, upon terms set forth in a quitclaim 
deed and agreement then executed. Thereupon defendant resumed 
the operation of the Airport. During the period the Airport was op- 
erated as Morris Field Airbase, many jet propelled military planes 
flew over plaintiff's property. In  1967 and 1968, Globemasters made 
flights over plaintiff's property. The Globemaster, also known as 
(2-124, is a four-motor propeller type aircraft, "the largest propeller 
driven transport that  the Air Force or military has." 

Evidence offered by defendant includes evidence tending to show 
the following: Beginning a t  the end of 1953 and continuing into 
1961, many F-86 fighter jets and T-33 jet trainers, operated by the 
Air National Guard, flew over plaintiff's property. I n  1962 and there- 
after, the Air National Guard "had no jets." On and after February 
1, 1967, the Air National Guard, from time to time, operated Globe- 
masters over plaintiff's property. 

Commercial airlines first commenced operating jet aircraft a t  
the Airport in January or Feb'ruary, 1962. Prior thereto, flights by 
commercial airlines were by propeller-t'ype aircraft. 

On direct examination, plaintiff testified: "In my opinion the 
frequency of commercial jet aircraft flights first became so substan- 
tial as to materially affect, adversely afYect, the market value of my 
property in 1962. The flights first began adversely affecting the then 
market value of my property shortly after they began flying com- 
mercial jet flights over i t  as a continuous thing, increasing the planes. 
By shortly after, I mean within a year's time." On cross-examina- 
tion, plaintiff testified: "I did. not consider my property was de- 
valued or that I was inconvenienced by the flights of planes over 
my property until 1962 or 1963." A witness for plaintiff, whose prop- 
erty adjoins that of plaintiff, testified: ''1 would think my property 
would have been suitable for industrial use prior to 1962. If the jets 
were not flying out there today, my property would be an ideal 
place for a motel." 

Plaintiff's evidence also tended to show that, during the period 
from January or February, 1962, until the trial a t  December 9, 
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1968 Session, the frequent and regular overflights of commercial jet 
aircraft a t  low altitudes, when taking off from and landing on the 
Airport's northeast-southwest runway, constituted a direct and im- 
mediate interference with the enjoyment and use of his property to  
such extent as to impair the reasonable market value thereof. 

Plaintiff's property, although zoned as industrial property prior 
to and since 1962, has been and is being used by plaintiff and his 
tenants for residential purposes. 

On direct examination, plaintiff was asked this question: "Mr. 
Hoyle, do you have an opinion satisfactory to yourself as to the fair 
market value of your property a t  the present time free from jet air- 
craft and other type aircraft flying over i t  regularly and repeatedly 
a t  altitudes ranging from ninety feet above the ground upward to 
500 feet above the ground?" Over defendant's objections, plaintiff 
was permitted to answer he had such opinion, namely, ''$52,500." 

Thereupon, this question was asked: "Mr. Hoyle, do you have 
an opinion satisfactory to yourself as to the fair market value of 
your property in its present condition subject to the over-flight of 
jet aircraft and other type aircraft at  regular and repeated inter- 
vals a t  elevations ranging from ninety feet upward to  500 feet in 
the manner that you have described them here to the jury?" Over 
defendant's objections, plaintiff was permitted to testify that  he 
had such opinion, namely, "$6,000." 

Witnesses Luna, Broyles and Waggoner were permitted, over ob- 
jections by defendant, to give their opinions in answer to substan- 
tially the same questions. I n  Luna's opinion, the difference was $43,- 
500.00 ($48,300.00 v. $4,800.00). In  the opinion of Broyles, the dif- 
ference was $43,500.00 ($48.000.00 v. 54,500.00). In  Waggoner's 
opinion, the difference was 853,500.00 ($59,500.00 v. $6,000.00). 

Other evidential matters will be discussed in the opinion. 

The jury returned the following verdict: 

"1. Has the Defendant, City of Charlotte, taken a flight ease- 
ment over the plaintiff's property, :IS alleged in the complaint? 
ANSWER: Yes. 

"2. What amount of compensation, if any, is the plaintiff en- 
titled to recover of the City of Charlotte as the result of t,he t,aking 
of such flight easement? AKSWER: $16,800." 

After preliminary recitals, in which the verdict was quoted, the 
court entered the following judgment: 

"NOW, THEREFORE, I T  IS ORDERED, ADJUDGED AND 
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D E C R E E D  that  the plaintiff have and recover of the defendant the 
sum of $16,800.00 as full compensation for the taking of the flight 
easement over the plaintiff's pmperty as hereinafter described, AND 
IT I S  F U R T H E R  ORDERED, ADJUDGED AND D E C R E E D  
tha t  upon payment of this judgment the defendant shall hereafter 
have an easement of flight in perpetuity over all of the property of 
the plaintiff described in the complaint in this action for all type 
aircraft a t  minimum altitudes of seventy-nine feet above the sur- 
face of the ground and higher; 

"IT IS  F U R T H E R  ORDERED,  ADJUDGED, AND D E C R E E D  
tha t  upon payment of this judgment, together with the costs of this 
action by the defendant, tha t  the plaintiff wiIl execute a deed con- 
veying to the defendant such an easement; 

"IT IS  FURTHER ORDEELED, ADJUDGED AND D E C R E E D  
t h a t  the defendant pay the costs of this action to be taxed by the 
Clerk." 

Defendant excepted and appealed. 

Carswell & Justice, by Jnntes F. Justice and C. J. Leonard, Jr., 
for  plaintiff appellee. 

Ervin, Horack cf? McCarthz, by Paul  R. Ervin and William E. 
Underwood, Jr., for defendant appellant. 

111 "In keeping with the expansion and deveIopment of air navi- 
gation and commerce, but recolgnizing the dominant right of the sur- 
face owner to fuIly use and enjoy his land, the courts, generally, in 
adjudicating the relative property rights in the airspace, have found 
it necessary to modify the ancient maxim of real property, 'he who 
owns the soil owns i t  to the heavens.' The general rule now deducible 
from the authorities is that the justiciable right to the exclusive pos- 
session of land extends upward only to tha t  point necessary for the 
full use and enjoyment of the land and the incidents of its owner- 
ship, the balance being regarded as open and navigable airspace. 
Stated affirmati~ely, a landowner has a dominant right of occupancy 
for purposes incident to his use and enjoyment of the surface, su- 
perior to any claimed rights of aerial navigators which conflict there- 
with." 8 Am. Jur .  2d, Aviation 8 3. 

Pursuant to authority conferred by Congress, 49 U.S.C.A. 
1341 and § 1348, the administrator of the Federal Aviation Agency 
has prescribed regulations which, in pertinent part, provide: "Ex- 
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cept when necessary for takeoff or landing, no person may operate 
an aircraft below the following altitudes: (a)  . . . (b) . . . ( c )  
Over other than congested areas. An altitude of 500 feet above the 
surface, except over open water or sparsely populated areas. I n  that  
case, the aircraft may not be operated closer than 500 feet to  any 
person, vessel, vehicle, or structure. (d) . . ." The Code of Fed- 
eral Regulations, Title 14 - Aeronautics and Space - Part  60 t o  
199 (Revised as of January 1, 1969) 3 91.79. I n  a non-congested 
area, airspace to an altitude of 500 feet or more is deemed within 
the public domain. Under the federal statutes and regulations, the 
airspace over plaintiff's property to an altitude of 500 feet is not a 
part of the public domain. United States v .  Causby, 328 U.S. 256, 
90 L. ed. 1206, 66 S. Ct. 1062 (1946). 

We consider now the facts pertinent to defendant's contention 
that  its ownership of the airport should not subject i t  to liability to 
plaintiff. 

121 The Federal Aviation Agency, 49 U.S.C.A. 8 1101 et seq., has, 
and exercises, full responsibility for the actual operations tha t  cause 
planes to land and take off a t  the Airport. The runways to  be used 
and the manner of approach and departure are determined and pre- 
scribed by employees of the Federal Government. Development of 
the Airport, including the extension of the northeast-southwest run- 
way, was in conformity with plans approved by the Federal Avia- 
tion Agency. Overflights of which plaintiff complains were and are 
made in accordance with regulations prescribed by the Federal 
Aviation Agency. 

Up.on the cancellation on May 13, 1946, of the lease of the Air- 
port to the United States Government for use as Morris Field Air- 
base, defendant entered into certain contractual obligations with the 
United States with reference to defendant's operation of the Air- 
port. To qualify for assistance in making improvements a t  the Air- 
port in conformity with the National Airport Plan, defendant was 
required to make "Sponsor's Assurances" which provide, inter alia, 
(1) that the Airport "shall be used for public airport purposes on 
reasonable terms and without unjust discrimination," and (2) that  
the United States, as specifically provided, "shall a t  all times have 
the right to use the airport in common with others." Commercial 
airlines, under the terms of their leases from defendant, are granted 
the right to use the Airport for enumerated specific purposes, includ- 
ing "landing" and "taking off" of their aircraft. 

Defendant, pays all costs of maintaining the Airport. I t s  income 
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consists of landing fees, gasoline and oil sales, hangar and terminal 
facility rentals, income from concessions, maintenance services, etc. 

I n  Griggs v. Allegheny County,  369 U.S. 84, 7 L. ed. 2d 585, 82 
S. Ct. 531 (1962), reh, den., 369 U.S. 857, 8 L. ed. 2d 16, 82 S. Ct. 
931 (1962), the Greater Pittsburgh Airport, owned and operated by 
Allegheny County, was involved. The opinion of Mr. Justice Douglas 
states: "The airport was designed for public use in conformity with 
the rules and regulations of the Civil Aeronautics Administration 
within the scope of the National Airport Plan provided for in 49 
U.S.C. $ §  1101 et  seq." Again, "The airlines that  use the airport 
are lessees of respondent; and the leases give them, among other 
things, the right 'to land1 and 'take off.' No flights were in violation 
of the regulations of C.A.A.; nor were any flights lower than neces- 
sary for a safe landing or take-off. The planes taking off from the 
northeast runway observed r e g ~ l a r  flight patterns ranging from 30 
feet to 300 feet over petitioner's residence; and on let-down they 
were within 53 feet to 153 feet." It was held, in accordance with 
United States v. Causby, supra, that  there had been a taking of an 
easement by  Allegheny County tor which Griggs was entitled to com- 
pensation. The basis of the dissent of Mr. Justice Black, with whom 
Mr. Justice Frankfurter concurred, is that  the United States of 
America rather than Allegheny County should pay for an easement 
necessary for the landing and taking off of aircraft in accordance 
with federal statutory provisions and rules and regulations of fed- 
eral agencies. 

I n  Gn'ggs, Mr. Justice Douglas summarizes pertinent portions of 
the National Airport Plan provided for in 49 U.S.C.A. $$ 1101, et 
seq., as follows: 

"By this Act the federal Administrator is authorized and directed 
to prepare and continually revise a 'national plan for the develop- 
ment of public airports.' $ 1102(a). For this purpose he is autho- 
rized to make grants to 'sponsors' for airport development. $ 9  1103, 
1104. Provision is made for apportionment of grants for this pur- 
pose among the States. $ 1105. The applications for projects must 
follow the standards prescribed by the Administrator. 9 1108. 

"It  is provided in $ 1108(d) that:  'No project shall be approved 
by the Administrator with respect to any airport unless a public 
agency holds good title, satisfactory to the Administrator, to the 
landing area of such airport or. the site therefor, or gives assurance 
satisfactory to the Administralror that  such title will be acquired.' 
The United States agrees to share from 50% to 75% of the 'allow- 
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able project costs,' depending, so fa r  as material here, on the class 
and location of the airport. $ 1109. 

"Allowable costs payable by the Federal Government include 
'costs of acquiring land or interests therein or easements through or 
other interests in air space. . . .' § 1112(a) (2)." 

[3] Our statutes, codified as G.S. Chapter 63, entitled "Aeronau- 
tics," contemplate full cooperation :md compliance with federal 
statutes and rules and regulations of appropriate federal agencies. 

[4, 51 In our view, when defendant, by lease or otherwise, grants 
the right to use the Airport, this grant includes the right to use the 
approach areas necessary to land and take off in the manner pre- 
scribed by the Federal Aviation Agency. Hence, if overflights in 
taking off and landing i n  accordance with the rules and regulations 
of  the Federal Aviation Agency constitute a direct and immediate 
interference with the enjoyment and use of plaintiff's property to  
such extent as to impair substantially the fair market value thereof, 
such overflights would constitute a "taking" by  defendant of an air 
easement as appurtenant to the operation of its Airport. 

[6] This is an action to recover compensation for the alleged "in- 
verse condemnation" of a flight easement. I n  this jurisdiction, where 
private property is taken for a public purpose by a municipality or 
other agency having the power of eminent domain under circum- 
stances such that  no procedure provided by statute affords an applic- 
able or adequate remedy, the owner, in the exercise of his constitu- 
tional rights, may maintain an action to obtain just compensation 
therefor. Charlotte v. Spratt, 263 N.C. 656, 663, 140 S.E. 2d 341, 
346, and cases cited. "Inverse condemnation is a device which forces 
a governmental body to exercise its power of condemnation, even 
though i t  may have no desire to do so." Bohannon, Airport Ease- 
ments, 54 Va. L. R. 355, 373 (1968). 

[S, 71 Defendant, by the exercise of the power of eminent domain 
conferred by G.S. 63-5, could have condemned an easement of flight 
over all of the property of plaintiff for all type aircraft a t  minimum 
altitudes of 79, 80 or 90 feet above the surface of the ground and 
higher. Notwithstanding defendant failed to initiate condemnation 
proceedings to  acquire such easement of flight, plaintiff asserts de- 
fendant actually appropriated such easement of flight and by reason 
thereof is required to pay just compensation for the impairment of 
the reasonable market value of his property on account thereof. 

At the conclusion of plaintiff's evidence and again a t  the conclu- 
sion of all the evidence, defendant moved for nonsuit on the ground 
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"there is insufficient evidence to take the case to the jury." Defend- 
ant excepted to, and now assigns as error, the denial of t'hese mo- 
tions. 

[8] The evidence, when considered in the light most favorable to 
plaintiff, was sufficient to permit a jury to find that, beginning in 
January or February, 1962, and continuously thereafter, the recur- 
ring noises, vibrations, air pollution, air currents, etc., from frequent 
overflights by commercial jets a t  altitudes ranging from 80 feet 
above the ground upward to and including 500 feet above the ground 
substantially and adversely affected the reasonable market value of 
plaintiff's property. If so, under Griggs v. Allegheny County, supra, 
and as held obliquely in Charlotte v. Spratt, supra, this constituted 
an appropriation or "taking" by defendant of an easement of flight 
over plaintiff's property and entitled plaintiff to compensation there- 
for. Accord: Ackerman v. Port of Seattle, 348 P. 2d 664, 77 A.L.R. 
2d 1344 (Wash. 1960); Thorntlurg v. Port of Portland, 376 P. 2d 
100 (Ore. 1962) ; Jacksonville v. Schz~mann, 167 So. 2d 95 (Fla. Dist. 
Ct. of Appeal 1964) ; Johnson v. City of Greeneville, 435 S.W. 2d 476 
(Tenn. 1968) ; Henthorne v. Ok,laho~na City, 453 P. 2d 1013 (Okla. 
1969) ; Bohannon, Airport Easements, supra; 8 Am. Jur. 2d, Avia- 
tion $ 7, p. 624; Annotation, 77 A.L.R. 2d 1355 et seq. 

In  City of Atlanta v. Donald, 143 S.E. 2d 737 (Ga. 1965), cited 
by defendant, the Supreme Court of Georgia held the facts alleged 
in the amended complaint wen: insufficient to state a cause of ac- 
tion. The opinion pointed out, inter alia, the following: "It is utterly 
impossible for this Court to determine whether or not i t  was in fact 
necessary for aircraft using the defendant's airport to pass directly 
over her property a t  low altitudes as she alleges." Suffice to say, the 
allegations and evidence in the present case present an entirely dif- 
ferent factual situation. 

[9] On appeal, defendant asserts in its brief that  the court should 
have nonsuited the case because of a material variance between 
plaintiff's pleading and proof. 1.t is asserted that  the complaint (1) 
alleges overflightc by aircraft generally, and (2) i t  fails to allege 
when the alleged taking occur~ed, but the evidence tends to show 
the taking was caused by o~erflights of commercial airline jets 
which began in January or February, 1962. As set forth in our pre- 
liminary statement, the allegations of the complaint include specific 
references to jet aircraft. The variances between plaintiff's pleading 
and proof were not of such nature as to require nonsuit. Nothing in- 
dicates that  defendant was misled or otherwise prejudiced. McCrillh 
v. Enterprises, 270 N.C. 637, Ei43, 155 S.E. 2d 281, 285, and cases 
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cited. This view is supported by the fact that  defendant, a t  trial, 
did not assert material variance as a ground for his motions for 
nonsuit. 

The assignments of error directed to the court's denial of de- 
fendants motions for nonsuit are without merit and are overruled. 

With reference to overflights by jets, the following facts are 
noted: (1) Overflights by military jets in connection with the Gov- 
ernment's operation of Morris Field Airbase ended upon cancella- 
tion of the lease on May 13, 1946. Without elaboration, plaintiff 
testified these planes had "disturbed" him. See Causby v. United 
States, 75 F. Supp. 262 (Ct. C1. 1948), where Causby, the owner of 
land adjacent to the Greensboro-High Point Municipal Airport re- 
covered for the temporary easement of flight taken during the period 
the airport was operated under lease as an airbase. (2) Plaintiff's 
testimony includes no reference to the F-86 fighter jets and T-33 
jet trainers operated by the Air National Guard over plaintiff's 
property from 1953 until 1961. The only evidence with reference 
thereto was offered by defendant. Suffice to say, nothing in plaintiff's 
evidence indicates he considered t,he overflights by these planes con- 
stituted such material interference with the enjoyment of his prop- 
erty as to impair substantially the reasonable market value thereof. 

[ lo]  Plaintiff's testimony and evidence are to the effect that  the 
direct and immediate interference with the enjoyment and use of 
his property to such extent as to impair the fair market value thereof 
began in January or February, 1962, with the frequent and regular 
overflights of commercial jet aircraft a t  low altitudes when taking 
off from and landing on the Airport's northeast-southwest runway. 
However, plaintiff did not commence this "inverse condemnation" 
action until September 21, 1967. A portion of plaintiff's evidence re- 
lates to occurrences between February, 1962, and September 1, 1967. 
An equal or greater portion thereof relates to what occurred between 
September 21, 1967, and the trial a t  December 9, 1968 Civil Session. 

With reference to the first issue, the court's final instruction 
(mandate) was in these words: "(1)f you find from the evidence and 
by its greater weight, the burden being upon the plaintiff . . . to 
so satisfy you, that the flights to and from Douglas Municipal Air- 
port were so low and so frequent or regular as to be a direct and 
immediate invasion of and interference with the use and enjoyment 
of the plaintiff's land, and . . . that by reason of said overflights, 
the reasonable market value of the plaintiff's property was substan- 
tially reduced, if you find all of these things and find them by the 
greater weight of the evidence, the burden being upon the plaintiff to 
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so satisfy you, then the Court instructs you that  this would consti- 
tute a taking of a flight or air easement by the defendant City over 
the lands of the plaintiff and in tha t  event, i t  would be your duty 
to answer the first issue, Yes. On the other hand, the Court also in- 
structs you that  if you fail to so find i t  would be your duty to 
answer the first issue, No." 

With reference to the seconcl issue, the court gave this final in- 
struction (mandate) to the jury: " (1)n answering the second and 
final issue, if you reach it, the Court instructs you tha t  you . . . 
should first determine the reasonable fair market value of the entire 
tract of land belonging to the plaintiff at the present t ime without 
jets and other aircraft flying over it regularly and repeatedly a t  
altitudes ranging from 80 feet above the ground upward to and in- 
cluding 500 feet above the ground and you should then proceed, 
having determined the fair market value of the property at the 
present time free of a flight or air easement, you would then proceed 
to determine the reasonable fair market value of the entire tract of 
land belonging to the plaintiff . . . at the present time with jet 
and other aircraft flying over i t  regularly and repeatedly a t  eleva- 
tions ranging from 80 feet above the ground upward to 500 feet, in- 
cluding 500 feet above the ground. The difference, if any, would be 
your answer to this issue, if you reach this issue and if you consider 
it. The answer to this issue, if you reach i t  and consider it, may be 
nothing or i t  may be any amount tha t  you, the jury, find to be just 
and correct according to the rules of law which I have laid down for 
your guidance in this process. After you have arrived a t  the fair 
market value of the entire tract of land at the present time with the 
flight or air easement of the kind that  I have described, if there is 
no difference in the two values, that  is, if those two figures are the 
same, then you would answer the issue submitted to you, if you reach 
this second issue, nothing or none. If you find tha t  the fair market 
value of the entire property at the present time in its present condi- 
tion, that  is, with the flight easement of the nature tha t  I have de- 
scribed, and that  that  reasonable market value has not been and is 
not now in anywise reduced or diminished by the present situation 
and present overflights, then  yo.^ would also answer the second issue 
nothing or none." (Our italics.) 

The jury's answer to the first issue purports to establish tha t  de- 
fendant appropriated a flight easement over plaintiff's property as 
alleged in the complaint. The complaint contains no allegation as to 
when the alleged "taking" occurred. hloreover, plaintiff alleged de- 
fendant had "taken" a flight earenlent over his property "for an alti- 
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tude ranging between 90 feet and 300 feet above the ground over the 
entire area." (Our italics.) The opinion evidence as to values, re- 
ferred to in our preliminary statement, relates to altitudes "ranging 
from ninety feet above the ground upward to 500 feet above the 
ground." (Our italics.) The charge with reference to the second issue 
relates to altitudes from 80 feet upward to and including 500 feet 
above the ground. (Note: The judgment refers to 79 feet as the 
minimum altitude.) 

Plaintiff's failure to allege when  he asserts the flight easement 
was "taken" by defendant, and the discrepancies between plaintiff's 
pleadings and evidence with reference to the extent of the airspace 
defendant had taken, cast doubt upon the significance of the jury's 
answers to the issues. 

[Ill Plaintiff's pleadings should have been amended so as to con- 
form to his contentions and proof a t  trial. A motion for leave ta 
amend prior to the next trial would seem in order. In  actions for in- 
verse condemnationJ the plaintiff should allege with reasonable spe- 
cificity when the alleged appropriation or taking occurred and the 
lower and upper altitudes of the airspace above his property to 
which the easement relates. 

Plaintiff has resided on his property from 1937 until the present 
time. His testimony is to the effect that  the direct and immediate 
interference with the enjoyment and use of his property to such ex- 
tent as to impair the fair market value thereof began in January or 
February, 1962, with the frequent and regular overflights of com- 
mercial jet aircraft a t  low altitudes, when taking off from and land- 
ing on the Airport's northeast-southwest runway. However, plaintiff 
did not commence this "inverse condemnation" action until Septem- 
ber 21, 1967. Plaintiff's damages were assessed as of the date of trial 
in December, 1968. 

Assuming a "taking" of an air easement over plaintiff's prop- 
erty b y  defendant, these questions arise: (1) When did the "taking" 
occur? (2) If the "takingJ' occurred prior to the date the action was 
commenced, is the amount of compensation to which plaintiff is en- 
titled determinable as of the date of the taking or as of the date of 
the commencement of the action? (3) Tf the "taking" is deemed to 
have occurred when plaintiff first asserted his right to compensation 
by the commencement of the action, is the amount of compensation 
determinable as of the date of the commencement of the action or as 
of the date of the trial? 

Before undertaking to answer these questions, we advert briefly 
to the statutes of limitation pleaded by defendant. It is first noted 
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that there is neither allegation nor proof that defendant had acquired 
a flight easement over plaintiff's property by adverse user for a 
period of twenty years. Indeed, defendant alleged that  any invasion 
of the airspace over plaintiff's property by aircraft was '(inconse- 
quential" and insufficient to constitute a taking of plaintiff's prop- 
erty. Plaintiff has never sought to acquire any flight easement over 
plaintiff's property by condemnation. 

112, 131 The three-year statute of limitations would be applicable 
if plaintiff had elected to sue for damages sustained prior to the com- 
mencement of this action "(f)or trespass upon real property." G.S. 
1-52(3). However, plaintiff e!ected to institute this action for "in- 
verse conden~nation," charging defendant with having theretofore 
appropriated a permanent flight easement over his property and 
that he is entitled to compensation for such permanent easement. 
Plaintiff's evidence was insufficient to establish a "taking" of such 
flight easement prior to January or February, 1962. Hence, plain- 
tiff's cause of action, if any, for inverse condemnation accrued in 
January or February, 1962, and is not barred by any statute of 
limitations. See Ackerman v. Port of Seattle, supra. 

110, 14, 151 The compensation to which plaintiff is entitled is the 
difference in the value of his property immediately before and im- 
mediately after the "taking" by defendant of the flight easement in- 
volved in this action. Gallimore v. Highway Comm., 241 N.C. 350, 
353, 85 S.E. 2d 392, 395, and cases cited; DeBruhl v. Highway Com- 
mission, 247 N.C. 671, 676, 102 S.E. 2d 229, 234, and cases cited; 
Charlotte v. Spratt, supTa, a t  (362; Johnson v. Airport Authority of 
City of Omaha, 115 N.W. 2d 426, 431 (Neb. 1962); A. J .  Hodges 
Industries, Inc. 2r. United States, 355 F .  2d 592, 597 (Ct. C1. 1966) ; 
8 Am. Jur. 2d, Aviation g 7, p. 625. Plaintiff's evidence is to the 
effect that defendant appropriated the flight easement in January or 
February, 1962, and since then has used it, continuously and will 
continue to do so. If this be true, the flight easement so appropriated 
should be adjudged vested in defendant as of January or February, 
1962, and the compensation to which plaintiff is entitled will be de- 
termined as of January or February, 1962. A plaintiff cannot, by 
deferring the institution of his action for inverse condemnation, se- 
lect a later date for the determination of the compensation to which 
he is entitled. 

Had he elected to do so, plaintiff could have sued for and, sub- 
ject to a plea of the three-year statute of limitations, recovered 
damages on account of trespasses occurring prior to the commence- 
ment of this action. Having sued to recover compensation for a 
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flight easement, he waived his right to recover for trespasses subse- 
quent to the date of taking. 
[lo] The conclusion reached is that the compensation to which 
plaintiff was entitled for a flight easement "taken" by defendant in 
January or February, 1962, and used continuously thereafter was 
the difference between the fair market value of plaintiff's property 
in January or February, 1962, with and without the overflights of 
jets and other aircraft a t  altitudes of 80 feet and upward to  and in- 
cluding 500 feet. Compensation is not to be determined as of the date 
plaintiff instituted his action. A fortiori, i t  is not to be determined as 
of the date of the trial. Hence, the court erred in instructing the jury 
compensation was to be determined on the basis of the difference 
of the fair market value of plaintiff's property with and without 
overflights by jets or other aircraft a t  the time of the trial and in 
admitting opinion evidence with reference to such market values 
a t  the time of the trial. 

For the errors indicated, defendant is awarded a new trial. 

New trial. 

MOORE, J., did not participate in the consideration or decision 
of this case. 

STATE v. BILLIE CLEM McRAE 

No. 27 

(Filed 11 February 1970) 

1. Criminal Law § 7- admissibility of a confession 
An extra-judicial confession of guilt by a defendant is admissible against 

him only when it is made roluntarily and understandingly. 

2. Criminal Law § 75-- admissibility of confession - r ight  t o  counsel 
- privilege against self-incrimination - waiver - unfamiliarity with 
rules of law 

In  this prosecution for first degree mnrder and armed robbery, defend- 
ant's contention that he did not volunt:~rily, understandingly and intelli- 
gently make incriminating statements or intelligently waive his right to 
counsel while in police custody because he was unarrare of the rule of 
law which could make him guilty of first degree murder even though he 
did not actually commit the act which ended deceased's life is without 
merit, since a defendant need not be familiar with the rules of lam in 
order to intelligently waire his right to counsel and his privilege against 
self-incrimination. 
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3. Criminal Law 5 7 6  admissibility of confession 
The trial court properly admitl:ed into evidence incriminating statements 

made by defendant while in police custody, where the court found upon 
competent evidence on aoir dire that defendant's statements were made 
freely, knowingly and understandingly after he had been fully advised of 
his constitutional rights and after he had freely, knowingly, understand- 
ingly and voluntarily waived the same. 

4. Criminal Law § 76- admissibility of a confession - findings of fact - appellate review 
When the trial judge's findings as  to the roluntariness of a confession 

are based on competent evidence in the record, they are conclusive, and 
the reviewing court cannot properly set aside or modify such findings. 

5. Criminal Law 8 73; Constitutional Law §§ 32, 37- capital of- 
fense - waiver of counsel during interrogation 

A defendant charged with a capital offense may waive his right to 
counsel during an incustody interrogation. 

APPEAL by defendant from l'hornburg, S.J., 21 July 1969 Crim- 
inal Session of RICHMOND Superior Court. 

Defendant was tried upon bills of indictment charging him with 
first degree murder and robbery with firearms. The jury returned 
verdicts of guilty of murder in the first degree with recommendation 
that  his punishment be imprisonment for life in the State's Prison, 
and guilty of robbery with firearms. Defendant appealed from judg- 
ments entered on the verdicts. This appeal was docketed and argued 
in the Supreme Court as Case No. 58 a t  the Fall Term 1969. 

The State offered evidence which tended to show tha t  on 12 No- 
vember 1968 the body of Braxton Crawford Quick was found lying 
on the floor of a truck which was parked on a rural road five miles 
north of Hamlet, North Carolina. His pants were torn a t  the pockets, 
and his money belt, containing only two checks, was lying on top of 
his body. The body was removed to a hospital, where the coroner of 
Richmond County found a wound in the left side of decedent's chest, 
caused by a .22 bullet which, in the coroner's opinion, caused Quick's 
death. 

State's witness Nathaniel Allred, alias Rernard Brown, testified, 
in substance, that  he was with defendant on 12 Xoveinber 1968; that  
after defendant had a conversation with Quick, the witness, defend- 
an t  and Eddie MoRae followed a truck operated by Quick on a rural 
road until Eddie McRae blew the horn of the automobile which he 
was operating and the truck stopped. Defendant went to the truck 
alone, and after about four minwtes the witness walked to the truck 
and found Quick lying on his back and defendant in the act of driv- 
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ing the truck away. Defendant had a .22 pistol. Upon defendant's 
order, Allred removed money from Quick's body and gave i t  to de- 
fendant. The witness never saw Quick move. Defendant and Allred 
returned to the car and Eddie MclEae drove them from the scene. 
Defendant gave Allred $50 of the money taken from Quick's body. 

SBI Agent Everette L. Korton, Jr., testified that  on 14, 15 and 
18 November 1968 he had conversations with defendant while he 
was in custody. At  this point the record shows: 

(Motion by Mr. Sharpe, for the defendant that  the statement, 
State's Exhibit "4" not be admissible into evidence. Motion heard 
while jury was not present.) 

The court thereupon conducted a voir dire examination in the ab- 
sence of the jury and thereafter admitted into evidence before the 
jury a written statement (Exhibit "4") allegedly signed by defend- 
ant, and also allowed SBI Agent Norton to testify before the jury 
as to custodial statements made to him by defendant. 

Defendant offered evidence of his good character and offered 
Bobbie J. McRae, who testified that  he went to Washington with 
officers to identify Thaddus Nathaniel Allred and that  Allred stated 
that  he "was going to get me." Defendant did not testify before the 
jury. 

Attorney General Morgan and Dale Shepherd, Staff Attorney, 
for the State. 

Benny 8. Sharpe for defendant. 

Defendant contends that  the t,rial judge erred by admitting into 
evidence inculpatory statements alleged to have been made by him 
to police officers while in police custody. 

[I] When defendant interposed his objection to evidence concern- 
ing custodial statements made by him to police officers, the trial 
judge, in accordance with procedure approved by this Court and 
the United States Supreme Court, excused the jury and in its ab- 
sence conducted a voir dire hearing to determine the voluntariness 
of the alleged statements. Jackson v. Denno, 378 U.S. 368, 12 L. ed. 
2d 908, 84 S. Ct. 1774; State v. Gray, 268 N.C. 69, 150 S.E. 2d 1 ;  
State v. Catrett (No. 52, Fall Term, 1969, filed January 6, 1970). 
This procedure is vital because of the unquestioned rule in North 
Carolina that  an extra-judicial confession of guilt by a defendant is 
admissible against him only when i t  is made voluntarily and under- 
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standingly. State v. Vickers, 274 N.C. 311, 163 S.E. 2d 481; State v. 
Gray, supra; State v. Roberts, 12 N.C. 259. 

On voir dire, Everette L. Norton, an agent of the State Bureau 
of Investigation, and defendant Billie Clem iLIcRae testified. Agent 
Norton, in substance, testified that  he talked with defendant while 
he was in custody on a charge of first degree murder; tha t  a t  the 
times he talked with defendant he appeared to be in a normal, ra- 
tional condition; tha t  defendant was in no way coerced or offered 
any reward to make a statement; he was warned verbally and in 
writing of his "constitutional rights," and, prior to making the state- 
ment, he stated orally and in writing that he understood his rights. 
The written document signed by defendant consisted of two parts, 
entitled "Your Rights" and "Waiver of Rights," respectively. Under 
the section entitled "Your Rights" appears the following: 

"Before we ask you any questions you must understand your 
rights. You have the right to remain silent, anything you say 
can be used against you in court. You have the right to talk to a 
lauyer for advice before we ask you any questions, and to have 
him with you during questioning. If you cannot afford a lawyer 
one will be appointed for you before any questioning if you 
wish. If you decide to answer questions now, without a lawyer 
present, you will still have the right to stop answering a t  any 
time. You also will have the right to stop answering a t  any time 
until you talk to a lawyer." 

The section entitled "Waiver of Rights" states: 

"I have read this statement of my rights and I understand 
what m y  rights are. I am willing to make a statement and 
answer questions. I do not want a lawyer a t  this time. I under- 
stand and know what I a m  doing, No promises or threats have 
been made to me and no pressure or coercion of any kind has 
been used against me." 

According to Agent Norton, defendant signed said waiver before any 
questioning took place and i t  was witnessed by the Deputy Clerk 
of the Superior Court. 

On cross-examination, Agent Norton indicated that  he had not 
discussed with defendant the chaxges against him before the incrim- 
inating statement was made, but that Chief Deputy Earl  Dunn (of 
the Richmond County Sheriff's Office) had explained the charges 
to defendant sometime prior to defendant's signing the waiver and 
making the statement in question. 

Defendant testified, in substance, tha t  he was arrested on the 
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morning of 14 November 1968. H e  stated tha t  the warrant (charg- 
ing him with murder) was read to him, but that  he did not under- 
stand the charge of murder against him and tha t  no one explained 
the doctrine of "felony-murder" to him. He  further testified that ,  
though he read the statement of his rights, he did not really know 
what he was signing when he signed the statement. Asked if he read 
the statement, he said, "Well, I read what- some words, I couldn't 
make them out. Didn't know the word." 

On cross-examination, defendant again stated tha t  he did not 
understand what his rights were. He said, however, "I told them I 
was willing to make a statement and answer questions." When asked 
whether he understood the part  of the waiver which indicated tha t  
he did not want a lawyer before he made the statement, defendant 
responded, "Well, I didn't think I needed one a t  the time." Defend- 
an t  stated: 

"I said tha t  I understood what I was doing and tha t  no 
promises or threats had been made against me. I signed volun- 
tarily. I think I had been served with the warrant charging me 
with murder. I signed Exhibit '4' (the incriminating statement) 
and I was trying to tell the truth about all of us coming down 
from Washington and the things tha t  took place. I can't re- 
member if the statement says the same thing that  I told Mr. 
Norton. I signed i t  freely and voluntarily. . . ." 

Upon completion of the evidence for the State and defendant on 
voir dire, the trial judge made full findings of fact. He  found that  
defendant was fully apprised of his constitutional rights and read 
the paper writing quoted above entitled ('Your Rights" and "Waiver 
of Rights," and thereupon stated to the officers tha t  he was willing 
to  make a statement and answer questions; tha t  he did not want a 
lawyer a t  tha t  time and understood and knew what he was doing. 
The court further found: 

"That the defendant understood that  he had a right to re- 
main silent; tha t  anything that he said could be used against 
him; tha t  he had a right to talk to a lawyer before answering 
any questions and to have one with him during questioning; 
that  he understood that  if he could not afford one, one would be 
appointed for him, and further understood that if he decided to 
answer questions he could stop a t  any time and request the 
presence of an attorney; tha t  no one offered any reward to the 
defendant to cause him to make the statement; that  he was not 
threatened or coerced in any way;  that  there is no indication, 
either by the defendant, who chose to take the stand in his own 
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behalf in this inquiry, nor by cross examination of the Officer 
Norton to indicate that  the defendant was mistreated in any 
way; 

". . . That  the defendmt prior to the time the question- 
ing was begun had been read the charges against him and knew 
and understood that  he was charged with murder of one Brax- 
ton Crawford Quick; . . ." 

Based upon his findings of fact, the trial judge concluded that  
the challenged statement was "freely, knowingly and understand- 
ingly given by the defendant, after having been fully forewarned 
of his constitutional rights, and after having freely, knowingly, un- 
derstandingly and voluntarily waived same." Thereupon the court 
ordered that  the statement be admitted into evidence before the 
jury. 

121 Defendant argues tha t  he did not voluntarily, understandingly 
and intelligently make incriminatory statements or knowingly and m- 
telligently waive his right to counsel, because he was unaware of the 
rule of law which could make him guilty of murder in the first degree 
although he did not actually commit the act which ended Quick's life. 
He  relies upon the familiar cases of Escobedo v. Illinois, 378 U.S. 478, 
12 L. ed 2d 977, 84 S. Ct. 1758, and Miranda v. Arizona, 384 U.S. 436, 
16 L. ed 2d 694, 86 S. Ct.  1602. I n  Escobedo a young Mexican boy was 
taken to police headquarters for interrogation on a murder charge and, 
after prolonged questioning, made inculpatory statements. He  was not 
advised of his right to remain silent and, although he made several re- 
quests to see his lawyer, and although his lawyer, who was in the build- 
ing, made persistent efforts to see his client, he was denied the right to 
have his counsel present. His cuistodial statement was used a t  his trial 
and Escobedo was convicted of murder. The United States Supreme 
Court, reversing the trial court, stated: 

"We hold, therefore, tha t  where, as here, the investigation is 
no longer a general inquiry into an unsolved crime but has be- 
gun to focus on a particular suspect, the suspect has been taken 
into police custody, the police carry out a process of interroga- 
tions tha t  lends itself to eliciting incriminating statements, the 
sz~spect has reyuested and been denied an  opportunity to con- 
sult with his lauyer, and the police have not effectively uarned 
him of his absolute constitlltional i+ght to remain silent, the ac- 
cused has been denied 'The Assistance of Counsel' in violation 
of the Sixth Amendment to the Constitution as 'made obligatory 
upon the States by the Fourteenth Amcndinent,' Gideon v. Wain- 
wright, 372 U.S., a t  342, 9 L. ed 2d a t  804, 93 ALR 2d 733, and 
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that no statement elicited by the police during the interrogation 
may be used against him a t  a criminal trial." (Emphasis ours) 

I n  the case of iMirnnda v. Arizona, supra, the Court held that,  
unless other fully effective means are adopted to assure a person of 
his rights, certain procedural safeguards are essential. These, in 
effect, require that a suspect be warned: (1) that  he has the right 
to remain silent, (2) that any statement he does make may be used 
as evidence against him in court, (3) that he has the right to counsel, 
either appointed or retained, prior to and during the interrogation, 
and (4) that  if he is indigent, counsel will be appointed for him prior 
to any questioning, if he so desires. 

It is pertinent to our decision of instant case to note that  im- 
mediately following the pronouncement of these required safeguards, 
t,he Court then stated: 

"After such warnings have been given, and such opportunity 
afforded him, the individual may knowingly and intelligently 
waive these rights and agree to answer questions or make a state- 
ment. But unless and until such warnings and waiver are demon- 
strated by the prosecution a t  trial, no evidence obtained as a 
result of interrogation can be used against him." 

[2, 31 The very cases upon which defendant relies recognize the 
rule that a person may intelligent'ly, knowingly and voluntarily 
waive his privilege against self-incrimination and his right to legal 
counsel. This principle is firmly established in North Carolina. 
State v. Wright, 274 N.C. 84, 161 S.E. 2d 581; State v .  Gray, supra; 
State v. Bishop, 272 N.C. 283, 158 S.E. 2d 511. We do not interpret 
the authorities - state or federal - to hold tha t  a defendant must 
be familiar with the rules of law in order to intelligently waive his 
right to counsel and his privilege against self-incrimination. I n  the 
case before us for decision there was plenary competent evidence to  
support the findings by the trial judge that  defendant's statement 
"was freely, knowingly, and understandingly given by defendant, 
after having been fully forewarned of his constitutional rights, and 
after having freely, knowingly, understandingly and voluntarily 
waived same." 

[4] When the trial judge's findings are based on competent evi- 
dence in the record, they are conclusive, and the reviewing court can- 
not properly set aside or modify such findings. State v. Wright, 
supra; State v. Gmy, supra. We therefore hold that  the trial judge 
properly admitted into evidence the custodial statements made by 
defendant to police officers. 
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[5] Defendant also contends tha t  since he was charged with a cap- 
ital felony, he could not waive his right to counsel a t  any time after 
his arrest. We will consider some of the more recent decisions on 
this question, including some of those cited by defendant in sup- 
port of his contention. 

I n  the case of State v. Wright, supra, defendant was charged with 
the capital crime of rape. Upon trial, the trial judge admitted incul- 
patory statements made by defendant to police officers while he was 
in custody, no counsel being present a t  the time to represent him. 
The  Court, holding the statements were properly admitted, stated: 

"Defendant's w i t t e n  waiver was to 'answer questions and 
make a statement' without a lawyer. There is competent evi- 
dence to support the finding that  defendant had been fully ad- 
vised of his constitutional rights and tha t  this waiver was made 
voluntarily, knom7ingly and intelligently. Hence, such findings 
by the trial judge are conclusive, and 'no reviewing court may 
properly set aside or modify those findings. . . .' State v. 
Gray, supra. Therefore, the questions asked by the officers and 
the answers given by defendant relative to removal of the 
screen, entry of the Byrd home through the window, and touch- 
ing the woman but not raping her, became competent evidence 
and were properly admitted for consideration by the jury." 

The defendant in the case of State v. Thorpe, 274 N.C. 457, 164 
S.E. 2d 171, was charged with the capital felony of first degree bur- 
glary. The evidence tended to show tha t  defendant was a retarded, 
uneducated youth, and tha t  he was questioned by officers who failed 
to  advise him of his right to counsel during the in-custody interro- 
gation. Defendant Thorpe's inculpatory statement was admitted 
into evidence over objection. Holding tha t  the statement was er- 
roneously admitted, the Court stated: 

"The Court, a t  the conclmion of the voir dire examination, 
did not make any findings with respect to counsel. The evidence 
before the Court was not sufficient to justify a finding that 
counsel a t  the interrogation was offered, or the defendant's right 
thereto was understandably waived. In  concluding the defend- 
an t  was entitled to have counsel a t  his interrogation, and the 
right was not waived, we are no longer permitted to rely on 
the presumption tha t  a confession is deemed to  be voluntary 
until and unless the contrary is shown." (Emphasis ours) 

The case of Carnley v. Cocl.aran, 369 U.S. 506, 8 L. ed 2d 70, 82 
S. Ct. 884, presented the question of waiver of counsel where defend- 
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ant  was charged with a serious non-capit,al crime. The United States 
Supreme Court there said: 

"The record must show, or there must be an allegation and 
evidence which show, tha t  an accused was offered counsel but 
intelligently and understandingly rejected the offer. Anything 
less is not waiver." 

This quotation was approved in M i m z d a  v. -Arizona, supra. 

These recent and well documented cases clearly stand for the rule 
that  even in capital offenses a defendant may intelligently and un- 
derstandingly waive counsel during an in-custody interrogation. 

I n  the instant case there is plenary evidence in the record to 
support the conclusion of the trial judge that  defendant hIcRae in- 
telligently and understandingly waived counsel. 

I n  the trial below we find 

No error. 

W. E. KING, EDWARD 8. GLASGOW, W. EARL PRIDGEN AXD WALKER 
JIATHIS v. FRANK BALDWIN, RALPH I. BASS, F. B. COOPER, JR., 
FRED E. HARRIS AND HENRY &I. MILGROlI, BEING ALL THE INDI- 
VIDUAL ~ ~ E ~ I B E R S  OF THE BOARD O F  COMMISSIOPTERS O F   ASH COUNTY, NORTH 
CAROLINA; J. CURTIS ELLIS, TAX SUPERVISOR AXD TAX COLLECTOE OF 

XASH COUNTY, NORTH CAROLINA; WILLIS WARD, ASSISTANT TAX SU- 
PERVISOR, NASH COUXTY, NORTH OAROUPTA; AND CARROLL-PHELPS AP- 
PRAISAL COMPANY 

No. 28 

(Filed 11 February 1970) 

1. Taxation § 25; Administrative Law § 2-- a d  valorem taxes -un- 
dervaluation of r u r a l  realty - taxpayers' action - nlandamus - ex- 
haustion of administrative remedies 

In taxpayers' action seeking (1 )  a writ of mandamus to compel the 
county commissioners to revalue all real property in the county a t  its true 
value in money and ( 2 )  an injunction to restrain the commissioners from 
assessing real property according to an adopted schedule of values, the 
taxpayers contending that the schedule undervalued rural property in the 
county by a t  least fifty percent, the superior court has no authority to  
issue mandamus commanding the commissioners to revalue all real prop- 
erty in the county a t  its true value in money, since taxpayers must first 
exhaust the statutory administrative remedies in the county board of 
equalization and review and in the State Board of Assessments; thereafter 
the taxpayer may resort to the courts, but only to obtain review for errors 
of law or abuse of discretion by the Board. G.S. 105-327, G.S. 105-329, G.S. 
105-275(3). The decision in Btocks 2;. Thompson, 1 N.C. App. 201, is expressly 
disapproved. 
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2. Mandamus § 1- clear legal right - enforcement 
Mandamus issues only to enforce a clear legal right. 

3. Mandamus § + control of administrative discretion 
Mandamus will not lie to control the discretion vested in a gorernmental 

agency or official. 

4. Mandamus § 1- when issued - aIternative remedies 
Mandamus cannot be employed if other adequate means are available 

to correct the wrong for n-hich redress is sought: e.g., when the legislature 
has provided an effective administrathe remedy. 

5. Taxation § 25- ad valorem taxes 
The assessment, listing, and collection of ad valorem taxes is governed 

by the Machinery Act, G.S. 105-271 et seq. 

6. Statutes $j 5- presumption that legislature acted with common sense 
I t  is presumed that the legishture acted in accordance with reason and 

common sense and that it did not intend an unjust or absurd result. 

7. Taxation § 2& ad valorem tax - taxpayers' remedy - statutory 
agencies - exhaustion of remedies 

By virtue of the statutes whkh provide for appeals to the county board 
of equalization and to the S t a h  Board of Assessment, the legislature has 
pro~ided adequate means whe~ebg the individual taxpayer may contest 
not only the valuation which the county commissioners have placed upon 
his own property but the entire tax list or assessment roll, m d  the tax- 
paxer must exhaust this administrative remedy before he can resort to 
the courts. The decision in Stccks  v. Thompson ,  1 N.C. App. 201, is ex- 
pressly disapproved. 

MOORE, J., did not participate in the consideration or decision of this case. 

APPEAL by defendants from Hubbard, J., M a y  1969 Civil Ses- 
sion of NASH, certified pursuant to G.S. 7A-31 for review before de- 
termination by the Court of Appeals. This appeal was docketed and 
argued in the Supreme Court as Case KO. 61 a t  the Fall Term 1969. 

In this action plaintiffs, resident taxpayers owning real estate 
in Nash County, seek (1) a writ of mandamus compelling defend- 
ants, the county commissioners, tax supervisor and collector, and the 
assistant tax supervisor, to revalue all real property in the county 
a t  its true value in money, and (2) an injunction restraining them 
from assessing property according to the schedule of values adopted 
by the commissioners on 6 December 1969. 

The following facts are undisputed: On 1 January 1969 Nash 
County was required by G.S. 105-278 to make the octennial reval- 
uation of its taxable property. As authorized by G.S. 105-291, on 12 
September 1967, defendant-commissioners employed Carroll-Phelps 
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Appraisal Company, expert appraisers, to assist in revaluing ap- 
proximately 23,000 parcels of land. ,4ppraisal Company's investiga- 
tion of property and land values in Nash County began in Novem- 
ber 1967 and continued through January 1968. Then, after frequent 
consultations with defendants, Appraisal Company prepared and 
submitted a uniform schedule of values to be used in appraising rural 
land. (This schedule is attached to the complaint as Exhibit A.) 

The schedule classified rural land as (1) cleared - tillable 1, 
tillable 2, other; (2) woodland; (3) Swamp or wasteland; (4) home- 
sites. To  the base per-acre valuation of any tract of tillable land 
would be added the value of its tobacco and peanut allotments. To- 
bacco allotments were appraised a t  eighty cents per pound and pea- 
nut allotments a t  $300.00 per acre. 

I n  arriving a t  land values Apprsisal Company used three ap- 
proaches: costs, income, and sales. It first recommended to defend- 
ants that  tobacco allotments be valued a t  $1.10 per pound and pea- 
nuts a t  $400.00 per acre. Defendants believed these valuations were 
too high. In consequence, the value of the tobacco allotment was re- 
duced to eighty cents and peanuts to $300.00, and the schedule (Ex- 
hibit A) was adopted by the commissioners on 15 November 1968. 
Appraisal Company's experts thought this schedule "approximated 
equalityJ' and told defendants that  they were willing to  defend it. 

Immediately after the adoption of the schedule rural landowners 
expressed much dissatisfaction. The Farm Bureau requested a hear- 
ing, which was held on November 25th. At that  time Appraisal Com- 
pany's representative explained the schedule and the methods by 
which the valuations were derived. Notwithstanding, the commis- 
sioners continued to receive complaints, particularly with respect to 
the valuations on tobacco and peanut allotments. On 6 December 
1968, after another public hearing, the commissioners reduced the 
valuation of a tobacco allotment to forty cents per pound and of a 
peanut allotment to $150.00 per acre. They made no change in the 
base per-acre valuation which they had previously approved. 

On 31 December 1968 plaintiffs brought this action. I n  a lengthy 
complaint, containing many evidentiary averments, they allege in 
effect: The schedule of values adopted by defendants on 6 December 
1969 undervalued rural land by at least 50%. Tobacco allotments 
should have been valued a t  not less than $1.50 a pound and peanuts 
a t  not less than $500.00 an acre. I n  adopting the schedule (Exhibit 
A ) ,  defendant-commissioners acted upon a misunderstanding of the 
law in that  (1) they thought "market-value," as used in G.S. 105- 
294, was merely one factor to be considered along with those enum- 
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erated in G.S. 105-295 in determining the tax value of land, (2) 
they believed tha t  decreasing farm income justified a valuation of 
tobacco and peanut allotments at  less than their true value in money. 
Defendants knew that  the valuations which they adopted would not 
produce an appraisal of rural property at  its fair-market value. They 
acted arbitrarily, deliberately, and intentionally as a result of eco- 
nomic and political pressures. I n  consequence, defendants have dis- 
criminated against plaintiffs and all other owners of nonrural land, 
who will be required to bear a disproportionate share of the tax 
burden. 

Answering the complaint defendants aver tha t  the adopted 
schedule was designed to appralse all property a t  its true value in 
money in accordance with G.S. 105-294 and G.S. 105-295. They deny 
that  they acted arbitrarily, unla.wfullg, and as  a result of economic 
and political pressures. 

Appraisal Company, originally made a party-defendant, was dis- 
missed from the action when its demurrer, interposed on the ground 
that  the complaint stated no cause of action against it, was sustained. 

At the May 1969 Session, by consent, the case was heard by 
Hubbard, J., without a jury. Both parties offered evidence. In  addi- 
tion to the facts already stated herein, plaintiffs' evidence-which 
consisted largely of the adverse examinations of defendants and Mr. 
Allen G. Carroll, a general partner of Appraisal Company -, tended 
to show: 

No property in Nash County is appraised a t  its full sales or 
market value. Rural property is appraised a t  fifty-five to sixty per- 
cent of fair-market value; nonrural property, about ninety percent. 
I n  adopting the schedule (Exhibit A) on 6 December 1969, after con- 
sidering such factors as "dropping farm prices" and the rural tax- 
payer's ability to pay, defendant-commissioners used their judgment 
as  businessmen and landownere, to fix the value of rural land and 
crop allotments. In  the opinion of each defendant the schedule is in 
accord with the ability of all taxpayers to pay the taxes. 

Defendants' evidence, largely repetitive and explanatory of plain- 
tiffs', tended to show: Land appraising, especially mass appraisals, 
is not an exact science but a matter of personal opinion. Appraisal 
Company's experts thought that the schedule which defendants 
adopted on November 15th took into consideration not only the 
prices a t  which farmlands were being sold but also the diminution 
of farm income resulting from increased costs and the "cigarette 
scare," and i t  constituted a fair valuation. However, on the basis of 
further consideration between November 25th and December 6th, 
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defendant-commissioners felt that  Appraisal Company had leaned 
too heavily on the sales-price approach. The company concedes that  
if credence is to be given to the income approach the schedule adopted 
on December 6th results in a reasonable equity in all classes of prop- 
erty, and the reduction to forty cmts on tobacco and $150.00 on 
peanuts was not necessarily wrong. In the opinion of the tax super- 
visor the schedule of values which the commissioners adopted on 
December 6th "reflected a reasonable equality as far as i t  is possible 
to obtain uniformity in mass tax appraisals." 

At the conclusion of the evidence Judge Hubbard overruled de- 
fendants' motion for judgment of nonsuit. Thereafter he combined 
findings of fact and conclusions of law, which we summarize as fol- 
lows : 

(a)  On 6 December 1968 defendant-commissioners (and many 
farmers) were genuinely concerned about the future value of tobacco 
allotments, and this concern caused them to reduce the valuations 
which they had adopted on November 25th. However, as of 1 Jan- 
uary 1969, these fears had not materially affected the sales price of 
rural land. 

(b) Defendants have appraised no rural land in Nash County 
a t  its true and actual value in money as required by G.S. 105-295. 
(Judge Hubbard stated that  he would make no finding as to whether 
urban property was appraised a t  its market value.) 

(c) In adopting the schedule of values for rural land defend- 
ant-commissioners erroneously applied that  portion of G.S. 105-295 
relating to "probable future income." 

(d)  The values placed upon tobacco and peanut allotments are 
so far below their sales value on 1 January 1969 as to render the 
entire schedule irrelevant. 

(e) The court is without authority to change the schedules of 
values or the appraisal of rural property. 

( f )  Plaintiffs have no clearly defined and adequate remedy, 
other than by this action, to force a correction of the assessment of 
rural land and cause the commissionr?re to comply with G.S. 105-294 
and G.S. 105-278. 

Upon the foregoing findings and conclusions Judge Hubbard en- 
tered a judgment commanding the commissioners to appraise rural 
land and all other real property in Nash County a t  its true value in 
money and thereafter to correct all listings and appraisals based 
upon former valuations. He directed them to file with the Clerk of 
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the Superior Court a certificak of compliance with his judgment 
not later than 1 February 1970. 

Defendants excepted to the judgment and appealed. 

Keel & Keel; Valentine & Valentine; and Joyner, Moore & 
Howison for defendant appellants. 

Battle, Winslow, Scott & Wii'ey and Meadows & Butts for plain- 
t i f f  appellees. 

John T .  Morrisey, Sr., General Counsel, North Carolina Associa- 
tion of County C'ommissioners, Amicus Curice. 

SHARP, J. 

[I] The first question presented by this appeal is whether the Su- 
perior Court had authority to issue a writ of mandamus to compel 
the county commissioners to revalue all real property in Nash 
County. 

[2-41 The nature of mandamus and the limitations upon its use 
have been stated often. Safrit v. Costlou~, 270 N.C. 680, 155 S.E. 2d 
252; Hospital v. Wilmington. 235 K.C. 597, 70 S.E. 2d 833; 3 Strong, 
N. C. Index Mandamus $s 1, 2 (1960) ; 2 McIntosh, N. C. Practice 
and Procedure $ 2445 (2d ed. 1956). It suffices here to say that 
mandamus issues only to enforce a clear legal right. The writ will 
not lie to control the discretion vested in a governmental agency or 
official. I t  cannot be employed if other adequate means are available 
to correct the wrong for which redress is sought. Thus, when the leg- 
islature has provided an effective administrative remedy, i t  is exclu- 
sive. Snow v. Board of Architecfure, 273 N.C. 559, 160 S.E. 2d 719; 
Young v. Roberts, 252 N.C. 9, 112 S.E. 2d 758; St.  George v. Hanson, 
239 N.C. 259, 78 S.E. 2d 885; Harris v. Board of  Education, 216 
N.C. 147, 4 S.E. 2d 328; Aforelznd v. TBamboldt, 208 N.C. 35, 179 
S.E. 9 ;  Hickory v. Catazcba Co.. 206 N.C. 165, 173 S.E. 56; Bunn v. 
Maxwell, 199 N.C. 557, 155 S.E 250. 

At the hearing before Judge Hubbard, plaintiffs' evidence tended 
to show that in the 1969 revaluation no land in Sash  County had 
been appraised at its true value in money as required by G.S. 105- 
294, and that all rural property had been grossly undervalued. De- 
fendants' evidence tended to show that,  in their opinion, they had 
appraised all land at its true value "as far as practicable," and that 
the schedule adopted would result in reasonable equality. 

[S] Plaintiffs are entitled to an adjudication of their charges that  
rural property has been undervalued and that a disproportionate 
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share of the tax burden will fall upon urban property owners unless 
the assessment roll is corrected and inequalities eliminated. Defend- 
ants assert, liowever, that  the Superior Court cannot determine this 
controversy in an action for mandamus; that  the legislature has made 
an administrative agency, the State Board of Assessment (State 
Board), the arbiter of disputes pertaining to the valuation and as- 
sessment of property for ad valorem taxes. To determine which 
tribunal has jurisdiction of the matters alleged in the complaint, we 
must review those sections of the Machinery Act (G.S. 105-271 et  
seq.) which govern the assessment, listing, and collection of taxes. 
See In  R e  Appeal o f  Broadcasting Corp., 273 N.C. 571, 160 S.E. 2d 728. 

Every eighth year G.S. 105-278 requires each county to revalue 
and reassess, as of January first, all real property for ad valorem tax 
purposes "at its true value in money." True value is defined as the 
amount of cash or receivables which can be obtained for property 
when it  is sold in the usual manner. G.S. 105-294. ( In other than re- 
valuation years, reassessment is governed by G.S. 105-279. See In  
R e  Pine Raleigh Corp., 258 N.C. 398, 128 S.E. 2d 855.) 

Prior to each octennial revaluation i t  is the duty of the tax su- 
pervisor, subject to the review and approval of the county commis- 
sioners, to compile "standard uniform schedules of values to be used 
in appraising real property in the county." Thereafter "a competent 
appraiser" is required to visit every tract. I n  fixing its value asses- 
sors must consider "its advantages as to location, quality of soil, 
quantity and quality of timber, waterpower, water privileges, min- 
eral or quarry or other valuable deposits, fertility, adaptability for 
agriculture, commercial or industrial uses, the past income there- 
from, its probable future income, the present assessed valuation, 
and any other factors which may affect its value." Similarly, ap- 
propriate criteria are specified for the appraisal of buildings on the 
land. G.S. 105-295. 

After property has been listed and valued, the county commis- 
sioners sit as a board of equalization and review. G.S. 105-327. (In 
a t  least five count,ies a special board of equalization and review has 
been created by local act.) The board of review is required to hear 
any taxpayer who considers himself aggrieved in respect to the val- 
uation of his own property or that of  others. In the performance of 
its duty to equalize valuations in the county "to the end that  all 
property shall be listed on the tax records a t  the valuation required 
by law," the Board is required to increase or decrease the assessed 
value of any taxable property which, in its opinion, has been returned 
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below or above its true value. (AS to reassessment in other than re- 
valuation years see G.S. 105-279.) 

By complying with the provisions of G.S. 105-329, "[alny prop- 
erty owner, taxpayer, or member of the board of county commis- 
sioners may except to the order of the board of equalization and re- 
view and appeal therefrom to the State Board of Assessment." Prior 
to 14 February 1969 each taxp,~yer  or ownership interest was re- 
quired to appeal separately unless the State Board consented to joint 
appeals. Since the passage of Ch. 7 8 2, S. L. of 1969, however, 
"taxpayers and ownership interest may file separate and distinct 
appeals or joint appeals at the election of one or more of the tax- 
payers." 

The State Board is required by G.S. 105-275 to "exercise gen- 
eral and specific supervision over the valuation and taxation of 
property throughout the State," and it  is constituted "a State Board 
of Equalization and Review of valuation and taxation of property 
in this State." It is authorized to employ valuation and appraisal 
specialists and such other assistmts as may be needed for the per- 
formance of its duties. G.S. 105-273(c). It has access to all mu- 
nicipal, county, and departmen1;al records and may prescribe the 
forms and methods of record-keeping. G.S. 105-276. The Board's ad- 
ministrative assistant, inter alia, is required to prepare and distribute 
instructions to the boards of county commissioners and all those en- 
gaged in the valuation and assessment of property; to advise them 
with reference to all their dutierz; and to make studies of the ratio 
of appraised value of real and personal property to market value in 
each county in the year of revaluation. G.S. 105-277.1. 

I n  addition to the right of appeal conferred in G.S. 105-329, the 
State Board is empowered by G.S. 105-275(3) "[ t lo  hear and ad- 
judicate appeals from the boards of county commissioners and county 
boards of equalization and review as t,o property liable for taxation 
that has not been assessed or of property that  has been fraudulently 
or improperly assessed through error or otherwise, to investigate the 
same, and if error, inequality, or fraud is found to exist, to take such 
proceedings and to make such orders as to correct the same." This 
same section provides that if the State Board finds the tax list or 
assessment roll of any county to be grossly irregular, or any prop- 
erty to be unlawfully or unequa.11~ assessed as between individuals, 
sections of the county, or counti~?~,  i t  shall correct such irregularities 
"and shall equalize and make uniform the valuation thereof upon 
complaint by the board of county commissioners under rules and 
regulations prescribed by it. . . . Provided, further, that  taxpayers 
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and ownership interests may file separate and distinct appeals or 
joint appeals a t  the election of one or more of the taxpayers. . . ." 

Prior to the enactment of Ch. 7 1, S. L. of 1969, the last pro- 
viso of G.S. 105-275(3) (like a similar provision in G.S. 105-329) 
permitted joint appeals by taxpayers only with the consent of the 
State Board. 

The preceding resume discloses an integrated and adequate pro- 
cedure for the assessment of taxable property and for administrative 
review of questioned evaluations. It likewise manifests the legisla- 
ture's intent that the agency designated to hear appeals in all matters 
pertaining to tax valuations should also be the one empowered to 
make the final valuation. The State Board- unlike the courts - 
has the staff, the specialized knowledge and expertise necessary to 
make infornled decisions upon questions relating to the valuation 
and assessment of property. This case demonstrates the wisdom and 
practicality of the requirement that  an aggrieved t,axpayer or other 
party exhaust all available administrative remedies before resorting 
to the courts for relief. 

I n  bringing this action plaintiffs relied upon Stocks v. Thompson, 
1 N.C. App. 201, 161 S.E. 2d 149. The plaintiffs, in that  case, sought 
a writ of mandamus to compel the county commissioners to include 
tobacco allotments as an element of value in the appraisal and as- 
sessment of Columbus County real estate for taxes. The judge over- 
ruled the defendants' motion to disniiss the action because of plain- 
tiffs' failure to exhaust the administrative remedies provided in G.S. 
105-327, G.S. 106-329, and G.S. 105-275(3). The Court of Appeals 
granted defendants' petition for certiorari to review the ruling. In 
that court the defendants demurred ore tenus to the complaint on the 
ground that plaintiffs had stated no cause of action for mandamus. 

The Court of Appeals overruled the demurrer, holding that  man- 
damus would issue to compel defendants to consider the value of 
tobacco allotments in assessing property but not to direct the manner 
or amount of the valuation. It affirmed the Superior Court's refusal 
to dismiss the action on the ground that the administrative remedies 
were so totally inadequate that  individual citizens were not required 
to exhaust them before resorting to the courts. The rationale was: 

(1) In appeals from county boards of review to the State Board, 
G.S. 105-329 and G.S. 105-275(3) ias then written) required each 
taxpayer to file a separate appeal and prohibited joint appeals ex- 
cept with the consent of the State Board. (2) The statutes gave in- 
dividual taxpayers seeking review of the valuation of a particular 
tract an adequate remedy but not citizens contesting the assessment 
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roll for an entire county. The second sentence in G.S. 105-275(3) 
directs the State Board of Assessment, upon complaint b y  the board 
of county comnzissioners, to correct any grossly irregular tax list or 
assessment roll and the valuation of any property unequally assessed 
as  between individuals, counties or sections of counties. The Court 
of Appeals construed this sentence as limiting the right of appeal in 
such instances to the Board of Count,y Commissioners. We do not 
agree. 

[6] It is presumed tha t  the legislature acted in accordance with 
reason and common sense and {,hat it did not intend an unjust or 
absurd result; and, in construing a statute, the court always looks 
to its purpose. State v. Humphric~s, 210 N.C. 406, 186 S.E. 473; Ikerd 
v. R. R., 209 X.C. 270, 183 S.E. 402; 82 C. J. S., Statutes 88 316, 
323, 325, 344 (1953). After giving the State Board "general and 
specific supervision" over valuat~ons and taxation through the State, 
the legislature would hardly prevent i t  from correcting a grossly ir- 
regular assessment roll or an unlawful or unequal assessment as be- 
tween individuals or sections of a county until i t  received a com- 
plaint from the Board of County Commissioners-ordinarily the 
very agency responsible for the alleged irregularities! In  the few 
counties in which the board of comniissioners does not sit as the 
board of equalization and review, and in proceedings brought to 
equalize values as between counties, the board of county commis- 
sioners might be expected to appeal to the State Board. I n  any other 
situation, however, the possibility of such an appeal seems remote. 
The records of the State Board of Assessment, going back to 1950, 
disclose no appeal by a board of county commissioners. 

The decision in Stocks v. Thompson would nullify G.S. 105-327, 
which specifically allows any  property owner dissatisfied with the 
valuation placed upon his property or the property of others to seek 
redress from the county board of' equalization and review. The desig- 
nation property of others is broad enough to include every piece of 
rural land or the county's entire tax list if the commissioners have 
failed to value i t  as required by law. Furthermore, the final pro- 
viso of G.S. 105-275(3) specifically refers to appeals by individual 
taxpayers. This section is not a model of legislative draftsmanship, 
but its first sentence clearly imposes upon the State Board the duty 
to hear and adjudicate all appeals from the county boards as to 
property which has been '(improperly assessed through error or 
otherwise." This language encompasses appeals by individuals as 
well as boards. The second sentence, which authorizes appeals by 
boards of county commissioners, did not deprive the individual tax- 
payer of the right granted in the first. 
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The defendants in Stocks v. Thompson did not petition this 
Court for certiorari to review that  decision. With all deference to 
the Court of Appeals and the learned author of the opinion, we 
think that case was wrongly decided. 

[7] We hold that  in G.S. 105-327, G.S. 105-329, and G.S. 105- 
275(3), the legislature has provided adequate means whereby the 
individual taxpayer may contest not only the valuation which the 
county commissioners have placed upon his own property but the 
entire tax list or assessment roll, and that he must exhaust this ad- 
ministrative remedy before he can resort to the courts. 

[I] If defendant-commissioners have failed to value rural land in 
Nash County a t  its true value in money - be the failure deliberate, 
an error in judgment, or caused by a misconception of the law-, 
plaintiffs' initial step is to complain to the county board of equal- 
ization and review and request a hearing. If they are dissatisfied 
with the action taken by that  board they may except to its order 
and appeal to the State Board. Power Co. v. Burlce County,  201 
N.C. 318, 160 S.E. 173. Thereafter plaintiffs may resort to the courts, 
but only to obtain judicial review for errors o f  law or abuse of dis- 
cretion by the State Board. 

The decision is that  the Superior Court had no authority to issue 
the writ of mandamus. The judgment from which defendants ap- 
peal is 

Reversed. 

MOORE, J., did not participate in the consideration or decision 
of this case. 
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BARRINGER v. JTTEATHISG1?ON 

No. 9 PC. 

Case below: 7 N.C. App. 1'26. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied 3 February 1970. 

ETHERIDGE v. R. R. CO. 

No. 16 PC. 

Case below: 7 N.C. App. 140. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied 3 Rlarch 1970. 

INSURANCE CO. v. DAVIS 

No. 17 PC. 

Case below: 7 N.C. App. 152. 

Petition for writ of certiorari to Korth Carolina Court of Ap- 
peals denied 3 March 1970. 

hlORSE v. CURTIS 

No. 7. 

Case below: 6 N.C. App. 591. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals allowed 22 January 1970. 

MORSE v. CURTIS 

No. 8. 

Case below: 6 N.C. App. 6820. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied and purported appeal as of right dismissed 22 January 
1970. 

SHIPYARD, INC. v. HIGHWAY COMM. 
No. 8 PC. 

Case below: 6 N.C. App. 649. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied 3 March 1970. 
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STATE v. FOWLER 
No. 105 PC. 
Case below: 1 N.C. App. 438. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 3 February 1970. 

STATE v. HUFFMAN 
No. 11 PC. 
Case below: 7 N.C. App. 92. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 3 February 1970. 

STATE v. LEWIS 
No. 37. 
Case below: 7 N.C. App. 178. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied and purported appeal as of right dismissed 3 March 
1970. 

SUTTON V. DUKE 
No. 13 PC. 
Case below: 7 N.C. App. 100. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals allowed 3 March 1970. 
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GENE C. SMITH, ANCILLARY AD~~IXISTFCATOR OF THE ESTATE OF CAROL 
MARIE CUPIC v. ALFRED MI3ItCER, JAMES LOYS KEOWK, KRIE- 
BEL'S. INC.. AKD CHARLES IiUDOLPH KRIEBEL, JR.. AD~\IIKISTRA- 
TOR CTA OF THE ESTATE OF CHARLES RCDOLPH KRIEBEL 

(Filed I1 March 1070) 

1. Death § 3-- wrongful death action - damages recoverable- pre- 
1969 law 

Prior to the 1969 Act rewriting the wrongful death statute, the measure 
of damages reco~erable under the statute for the loss of a human life was 
the present ralue of the net pecuniary worth of the deceased based upon 
his life expectancy. G.S. 28-174; Chapter 216, Session Laws of 1969. 

2. Death § 3-- 1969 wrongful death s tatute-  date  of application - 
pending litigation 

The 1969 Act rewriting the wrongful death statute ex vi termini does 
not apply retroactively where the death occurred prior to April 14, 1969, 
and an action therefor was instinted on or before April 14, 1969, and was 
pending on that date. 

3. Death § 3- wrongful death action - damages recoverable - 1969 
Act - retroactive application 

The 1969 Act rewriting the wrongful death statute, which now permits 
the recovery of (1) expenses for care, treatment and hospitalization inci- 
dent to the injury resulting in death, (2 )  compensation for pain and 
suffering of the decedent, (3 )  the reasonable funeral expenses of de- 
cedent, (4)  punitive damages, (5) nominal damages, and (6)  the present 
monetary value of decedent to persons entitled to receive the damages 
recovered, held to create a new right of action for wrongful death; and 
the Act does not have retroactive application to an action for wrongful 
death where the death occurred prior to April 14, 1969, the effective date 
of the Act. Chapter 216 of the Session Laws of 1969. 

4. Statutes § 8-- retroactive elfect of s ta tute  - ru le  of construction 
Ordinarily, an intention to give a statute a retroactive operation will 

not be inferred; if it is doubtful whether the statute was to operate retro- 
spectively, the doubt should be resolved against such operation. 

5. Statutes 8 &-- retroactive effect of statutes -rule  of construction 
Where the effect of giving a statute a retroactive operation would be 

to create a new liability in corlnection with a past transaction, or to in- 
validate a defense which was good when one statute was passed, or to 
render the statute or amendment unconstitutional, the statute will be r e  
garded as  operating prospectively only. 

6. Statutes 8 8- retroactive 1a.w defined - application to remedial or 
procedural s ta tutes  

A retrospective law is one which creates a new obligation and imposes 
a new duty, or attaches a new disability, in respect of transactions or 
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considerations already passed; hence, remedial statutes, or statutes re- 
lating to remedies or modes of procedure, do not come within the legal 
conception of a retrospective law. 

7. Deaths § 3; Statutes § & wrongful death action- 1969 Act - 
retroactive effect 

There  the 1969 Act rewriting the wrongful death statute related solely 
to changes in substantive rights and did not affect procedural require- 
ments, a section of the Act providing that the Act is inapplicable to pend- 
ing litigation will not be construed so as  to have retroactive application 
to those deaths which occurred prior to the effective date of the Act but 
were not the subject of pending litigation. G.S. 28-174; Chapter 215, Ses- 
sion Laws of 1969. 

ON certioran' to review an order entered by Carr, J., a t  the 
August 18, 1969 Session of WAKE County Superior Court. 

The writ of certiorari was issued by the Court of Appeals. There- 
after, pursuant to G.S. 7A-31, the cause was certified for review by 
the Supreme Court before determination by the Court of Appeals. 

Plaintiff's intestate was killed as a result of a collision that  oc- 
curred on U. S. Highway 1-95 on March 16, 1968, between a Buick 
car and a tractor-trailer. The Buick car, in which intestate was a 
passenger, was owned by Kriebel's, Inc., and operated by Charles 
R.  Kriebel. The tractor-trailer was owned by Alfred Mercer and 
was operated by James Loys Keown. 

No service was obtained upon defendants Mercer and Keown. 
The hearing before Judge Carr was on the motion of defendants 

Kriebel's, Inc., and Charles Rudolph Kriebel, Jr., administrator c.t.a. 
of the estate of Charles Rudolph Kriebel, to strike from the com- 
plaint designated allegations relating solely to damages. Paragraphs 
24, 25 and 26 of the complaint are as follows: 

"24. That  the said decedent was twenty-nine years of age a t  
the time of her death on March 16, 1968, and then had a life expect- 
ancy of approximately 41.29 years; that the said decedent was a t  
the time of the fatal collision in excellent health, possessed high in- 
telligence, and had an excellent expectation of being able to  live 
out her life expectancy and being able to perform profitable and 
useful work for a great number of years; that had she lived, she 
would have provided substantial service, protection, care and assist- 
ance to her family, as well as security, companionship, guidance, 
Icind1.z~ offices and advice. 

"25. That as a result of the death of the intestate, the plaintiff 
administrator has sustained damages for funeral expenses of his 
intestate in a large sum. 
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"26. That by reason of the wrongful death of the said decedent, 
the said plaintiff, in his representative capacity, has been severely 
and grievously damaged and is entitled to recover of the defendants, 
jointly and severally, a lump sum szificient to compensate plaintif 
for the present nzonetary value of  the total compensation represented 
b y  such net income, services, protection, care and assistance, society, 
companionship, comfort, guidarlce, kindly ofices and advice and 
funeral bills, all in the amounl; of Two Hundred Fifty Thousand 
($250,000) Dollars." 

Judge Carr's order, which a,llows said motion, strikes from the 
complaint the allegations italicized above, being all of Paragraph 
25 and the indicated portions of Paragraphs 24 and 26. 

Yarborough, Blanchard, Tucker $ Denson for plaintiff appellant. 

Dupree, Weaver, Horton, Cockman & Alvis, by  F .  T .  Dupree, 
Jr., and John E .  Aldridge, Jr., for defendant appellees Kriebel. 

BOBBITT, C.J. 

Plaintiff's intestate was killed on March 16, 1968. Chapter 215, 
Session Laws of 1969, entitled "AN ACT TO REWRITE G.S. 28-174, 
RELATING TO DAMAGES RECOVERABLE FOR DEATH BY 
WROKGFUL ACT," was ratified April 14, 1969. This action was 
instituted on July 3, 1969. 

G.S. 28-173 confers upon an administrator the right of action to 
recover for the wrongful death of his intestate. G.S. 28-174 relates 
to the basis on which the amount of damages recoverable is to be 
determined. With reference to the origin and import of these statutes, 
see L a m m  v .  Lorbacher, 235 N.C. 728, 71 S.E. 2d 49; Armentrout 
v .  Hughes, 247 N.C. 631, 101 S.E. 2d 793; Bryant v. Woodlief, 252 
N.C. 488, 114 S.E. 2d 241, 81 A.L.R. 2d 939. 

[I] On March 16, 1968, the date plaintiff's intestate was killed, 
G.S. 28-174 provided: "The plaintiff in such action may recover 
such damages as are a fair and just compensation for the pecuniary 
injury resulting from such death." I n  numerous decisions, this Court 
had held that  the measure of the damages recoverable under G.S. 
28-174 for the loss of a human life is the present value of the net 
pecuniary worth of the deceased based upon his life expectancy. 
Bryant v .  Woodlief, supra, and cases cited. The successive steps by 
which the jury was to arrive a t  the amount of its award are set 
forth in Caudle v .  R .  R. ,  242 N.C. 466, 469, 88 S.E. 2d 138, 140. 

G.S. 28-174 did not permit the assessment of punitive damages 
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or the allowance of nominal damages. Armentrout v .  Hughes, supra, 
a t  632. Nor did i t  permit the recovery of funeral expenses. Daven- 
port v .  Patrick, 227 N.C. 686, 691, 44 S.E. 2d 203, 206. As stated 
by Reid, J., in Collier v .  Arrington, 61 N.C. 356, and quoted with 
approval in Armentrout v .  Hughes, supra, a t  633: " ( 0 ) u r  statute, 
which gives an action to the representative of a deceased party, 
. . . confines the recovery to the amount of pecuniary injury. It 
does not contemplate solatium for the plaintiff, nor punishment for 
the defendant. It is therefore in the nature of pecuniary demand, 
the only question being, how much has the plaintiff (estate) lost 
by the death of the person injured?" Although the administrator, 
in a separate personal injury action, could recover for pain and 
suffering and for hospital and medical expenses between the date of 
injury and death, these were not proper elements of damage in a 
wrongful death action. Hoke v. Greyhound Corp., 226 N.C. 332, 38 
S.E. 2d 105; Hinson v .  Dawson, 241 N.C. 714, 86 S.E. 2d 585. 

Chapter 215, Session Laws of 1969, provides: 
"Section 1. G.S. 28-174 is hereby rewritten to read as follows: 
" 'Sec. 28-174. Damages recoverable for death by  wrongful act ;  

evidence of  damages. (a)  Damages recoverable for death by wrong- 
ful act include: 

(1) Expenses for care, treatment and hospit,alization incident 
to the injury resulting in death. 

(2) Compensation for pain and suffering of the decedent. 

(3) The reasonable funeral expenses of the decedent. 

(4) The present monetary value of the decedent to the persons 
entitled to receive the damages recovered, including but not limited 
to compensation for the loss of the reasonably expected: 

(i)  Net income of the decedent.. 
(ii) Services, protection, care and assistance of the decedent, 

whether voluntary or obligatory, to the persons entitled to 
the damages recovered, 

(iii) Society, companionship, comfort, guidance, kindly offices 
and advice of the decedent to the persons entitled to the 
damages recovered. 

(5) Such punitive damages as the decedent could have recov- 
ered had he survived, and punitive damages for wrongfully causing 
the death of the decedent through maliciousness, wilful or wanton 
injury, or gross negligence. 

(6) Nominal damages when the jury so finds. 
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" ' ( b )  All evidence which reasonably tends to establish any of 
the elements of damages included in subsection ( a ) ,  or otherwise 
reasonably tends to establish the present monetary value of the de- 
cedent to the persons entitled to receive the damages recovered, is 
admissible in an action for damages for death by wrongful act.' 

"Sec. 2. All laws and clauses of laws in conflict with this -Act 
are hereby repealed. 

"Sec. 3. This Act shall not apply to litigation pending on its 
effective date. 

"Sec. 4. This Act shall become effective upon rat,ification." 

121 The 1969 Act ex v i  termini does not apply retroactively where 
the death occurred prior to April 14, 1969, and an action therefor 
was instituted on or before April 14, 1969, and was pending on that  
date. The question for decision is whether the 1969 Act applies 
retroactively where the death occurred prior to April 14, 1969, but 
no action therefor was pending on tha t  date. 

If this action is to be tried in accordance with the provisions of 
G.S. 28-174 in effect on hlarch 16, 1968, and the decisions of this 
Court with reference thereto, ths  portions of the complaint challenged 
by defendants' motion were properly stricken. On the other hand, 
if the 1969 Act, which rewrote 28-174, applies to actions based on 
deaths occurring prior to April 14, 1969, for which no litigation was 
pending on tha t  date, the challenged allegations were permissible. 

[3] On hlarch 16, 1968, when plaintiff's intestate was killed, G.S. 
28-173 and G.S. 28-174 conferred upon the personal representative 
of a decedent a right of action to recover "such damages as are a 
fair and just compensation for the pecuniary injury resulting from 
such death." G.S. 28-173 and 1G.S. 28-174 as rewritten by the 1969 
Ac t  confer upon the personal reprerentative of a decedent a new 
right of action for wrongful death. Although the procedural remedy, 
an action by the personal representative, is the same, the substantive 
rights of the parties are different. The 1969 Act provides for the re- 
covery in the personal representative's action of (1) expenses for 
care, treatment and hospita1iz:ttion incident to the injury resulting 
in death; (2) compensation for pain and suffering of the decedent; 
(3) the reasonable funeral expenses of the decedent; (4) punitive 
damages; and ( 5 )  nominal damages. Prior to the 1969 Act, the ad- 
ministrator had no right of action to recover such damages. More- 
over, the 1969 Act provides for the recovery of " ( t )  he present mone- 
tary value of the decedent to the persons entitled to  receive the dam- 
ages recovered," including but not limited to compensation for enum- 
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erated items. (Our italics.) We do not undertake now to define t,he 
legal significance of this provision. Suffice to say, damages determin- 
able in accordance with this provision of the 1969 Act are quite 
different from damages determinable on the basis of the pecuniary 
injury suffered by the decedent's estute as the result of his death. I n  
our view, the 1969 Act created a cause of action for wrongful death 
that did not exist on March 16, 1968, when plaintiff's intestate was 
killed. Questions relating to the elements of such new cause of action 
will be decided when directly presented in subsequent litigation. 

Our conclusion that  the 1969 Act created a new cause of action 
is supported by the decisions considered below. 

In  Keeley v .  Great Northern Ry. Co., 121 N.W. 167 (Wisc. 1909), 
a Wisconsin statute in effect when the death occurred limited the 
damages recoverable to $5,000.00. Thereafter, during the pendency 
of the action, a statute was enacted which permitted a recovery up 
to $10,000.00. I n  holding there could be no recovery in excess of 
$5,000.00, Winslow, C.J., for the Supreme Court of Wisconsin, said: 
"When this accident happened, the plaintiff had a claim for the re- 
covery of not exceeding $5,000. Beyond this amount she had no 
claim or cause of action. When the Legislature afterward said that 
in such cases there might be a recovery up to the sum of $10,000, 
they in effect created a new cause of action for the second $5,000. 
It was not a mere change in remedy, but to all practical purposes i t  
created a new right of action. If i t  created a new right, and did not 
merely change the remedy, i t  is not applicable to prior transactions." 

In Monroe v .  Chase, 76 F. Supp. 278 (D.C. Ill. 1947), the wrong- 
ful death action was pending when the Illinois statute was amended 
by increasing the maximum recoverable damages from $10,000.00 to 
$15,000.00. Denying the plaintiff's application for leave to amend 
the complaint so as to increase the demand for damages from $10,- 
000.00 to $15,000.00, District Judge Wham said: " (T )  he amendment 
in question amended the right given by the statute rather than the 
remedy or the procedure by which the statutory right might be 
ripened into judgment. The amendment increases the liability of 
one who is guilty under the statute. The amendment is one of sub- 
stantive law and not one of adjective law. It affects the relief pro- 
vided by the statute and not the mode of obtaining relief. To  give 
the amendment effect in this case which involves a prior death 
would be contrary to the well established rule in Illinois that  stat- 
utes are prospective and will not be considered to have retroactive 
operation unless the language employed in the enactment is so clear 
that  i t  will admit of no other construction. (Citations.) Whether or 
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not, under the law of Illinois, the statutory right to relief in a death 
case may be said to be a vested right, no persuasive authority ap- 
pears foi the position that  a statutory increase in the maximum lia- 
bility may be retroactive or given a retrospective application in the 
absence of clear language that  the lawmakers so intended." 

In Theodosis v. Keeshin Motor Express Co., 92 N.E. 2d 794 (Ill. 
App. 1950), the limit of liability was !$10,000.00 when the death oc- 
curred. Thereafter, the limit was increased to $15,000.00. The ver- 
dict and judgment for plaintiff were for $15,000.00. Justice Schwartz 
put the question for decision in these words: " (T)he  pertinent in- 
quiry is not whether the legislature can take away a plaintiff's rights 
in such cases, but whether they can create a liability against a de- 
fendant for a prior wrongful death. In other words, could the first 
Lord Campbell's Act have been applied retroactively, and if so, how 
f a r  back?" Holding the statute did not apply retroactively, the cause 
was remanded for the entry of a judgment in the plaintiff's favor for 
$10,000.00. 

In Field v. Witt Tire Co. o j  Atlanta, Ga., 200 F. 2d 74 (2d Cir- 
1952)) a Connecticut wrongful death statute in effect prior to Oc- 
tober 1, 1951, provided for the recovery of "just damages not ex- 
ceeding twenty thousand dollars" plus medical, hospital, nursing and 
funeral expenses. An action to recover for a death that occurred on 
June 15, 1950, was pending when a substitute wrongful death stat- 
ute was passed, effective Octobor 1, 1951, which provided for the re- 
covery of "just damages" plus medical expenses, without limit as to 
amount. A separate Connecticut statute provided: "The passage or 
repeal of an act shall not affect any action then pending." It was 
held, based on Connecticut dec%ions, "that legislation is not to be 
applied retroactively unless the legishtion unequivocally expresses 
a contrary intent," with the eweption of "statutes which are general 
in their terms and affect matters of procedure." Pertinent to the case 
sub judice is this excerpt from the opinion of Circuit Judge Frank: 
"However, this exception does not include a statute which, although 
in form providing but a change in remedy, actually brings about 
'changes involving substantive rights.' (Connecticut citations.) We 
think the new statute so markedly affects 'substantive rights' that 
the Connecticut Supreme Court would interpret it as not retroactive." 
(Our italics.) 

In  Herrick v. Sayler, 245 F. 2d 171 (7th Cir. 1957), the plaintiff- 
father instituted this action April 5, 1955, in a United States District 
Court, to recover damages in the amount of $5,500.00 for the death 
on March 25, 1955, of his minor child. The action was based on an 
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Indiana statute which provided that  a father may maintain an ac- 
tion for the injury or death of a child. When the death occurred, the 
statute provided that "the damages, if any recovered, shall not ex- 
ceed the reasonable medical, hospital or funeral expenses incurred, 
and a sum not to exceed one thousand dollars . . . for any and 
all other loss, if sustained." A statute which became effective June 
30, 1955, prior to the commencement of the action, increased the 
amount recoverable to $5,000.00 in addition to the previously recov- 
erable expenses. Holding the statute did not apply retroactively to 
a cause of action which accrued prior to June 30, 1955, its effective 
date, the diversity action was dismissed on the ground the amount 
involved, exclusive of interest and costs, did not exceed $3,000.00. 
The opinion of Circuit Judge Swain includes the following: ('Indiana 
follows the general rule that  statutes will not be given a retroactive 
operation, unless the legislature unecpivocally expresses a contrary 
intent, if by making them so operate vested rights and obligations 
will be affected. (Citations.) An exception to this general rule is 
recognized with regard to remedial statutes -where retroactive op- 
eration is necessary to carry out the purpose of the law and no new 
rights are given or existing rights taken away, but only a new 
remedy is afforded for the enforcement of an existing right. (Cita- 
tions.) " 

In  Conn v. Young, 267 F. 2d 725 (2d Cir. 1959), the federal 
court's jurisdiction was based on diversity of citizenship. The death 
occurred July 21, 1956, and was the result of an automobile accident 
in New Hampshire. At that  time, under the New Hampshire stat- 
ute, recovery for wrongful death was limited to $15,000.00. An 
amendment which became effective June 30, 1957, raised the limit 
to $25,000.00. The trial judge instructed the jury that  a recovery 
might be had up to $25,000.00. On the defendant's appeal from a 
verdict and judgment in the plaintiff's favor for $25,000.00, Circuit 
Judge Medina said: "We are convinced that  New Hampshire would 
follow its usual rule of applying legislation only prospectively. (Ci- 
tation.) Indeed, New Hampshire appears to carry this rule even 
further than do most jurisdictions, for i t  is applied a t  least to some 
matters of procedure as well as to substantive rights. (Citation.). 
. . . The instruction permitting recovery up to $25,000 was plain 
error . . . ." 

Also see: Regan v. Davis, 138 A. 751, 54 A.L.R. 1073 (Pa. 1927) ; 
Zontelli Brothers v. Northern Pacific Railway Co., 263 3'. 2d 194 
(8th Cir. 1959) ; Muckler v. Buchl, 150 N.W. 2d 689 (Minn. 1967) ; 
Annot., 98 A.L.R. 2d 1105 a t  1110-1113. 
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If the General Assembly had provided that  the 1969 Act was to 
apply retroactively and confer upon a personal representative n 
right of action tha t  did not e x ~ s t  when the death occurred, serious 
questions as to the constitutionality of such retroactive application 
would be presented. 

I n  Minty v. State, 58 N.W. 2d 106 (hlich. 1953)) a tort  action, 
i t  was held the plaintiff had a vested right in his cause of action 
when his right of action became complete and could not be deprived 
thereof by a repealing statute passed thereafter. When the plaintiff 
was injured, he had a cause of action against the State because a 
Waiver of Immunity Act was then in effect. Thereafter, the Waiver 
of Immunity Act was repealed. 

In  Lewis v. Pennsylvania R. Co., 69 A. 821 (Pa. 1908), under the 
1868 statute then in force, no recovery against the railroad company 
could be based upon the negligence of a fellow servant. Thereafter, 
the 1868 Act was repealed by s n  act of June 10, 1907, which abol- 
ished the fellow-servant doctrine. The court held the law in force 
when death occurred, that  is, when the cause of action became com- 
plete, was determinative. The rationale of the opinion is tha t  the 
1907 Act, if construed "to impose a liability for a past occurrence 
where none existed a t  the time, or, what is the same thing, take 
away a legal defense available a t  the time," would exceed constitu- 
tional limitations. 

General principles relating to whether statutes should be con- 
strued to apply prospectively 01- retroactively include the following: 

[4, 51 "Ordinarily, a n  intention to give a statute a retroactive op- 
eration trill not be inferred. If it is doubtful whether the statute or 
amendment was intended to operate retrospectively, the doubt should 
be resolved against such operation. It is especially true that the stat- 
ute or amendment will be regarded as operating prospectively only, 
where i t  is in derogation of a common-law right, or where the effect 
of giving i t  a retroactive operat~on would be to interfere with an ex- 
isting contract, destroy a vested right, or create a new liability in 
connection with a past transacr'ion, invalidate a defense which was 
good when the statute was passed, or, in general, render the statute 
or amendment unconstitutional." (Our italics.) 50 Am. Jur.  Statutes 
§ 478. Accord: 82 C.J.S. Statutes 8 413; Ashley v .  Brown, 198 N.C. 
369, 372, 151 S.E. 725, 727; Waddill v. Masten, 172 N.C. 582, 584, 
90 S.E. 694, 695; Hicks v. Kearney, 189 N.C. 316, 319, 127 S.E. 205, 
207. 

161 "A retrospective law, in a legal sense, is one which takes 
away or impairs vested  right,^ acquired under existing laws, or 
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creates a new obligation and imposes a new du ty ,  or attaches a new 
disability, in respect o f  transactions or considerations already passed. 
Hence, remedial statutes, or statutes relating to remedies or modes 
o f  procedure, which do not create new or take away vested rights, 
but only operate in furtherance of the remedy or confirmation of 
rights already existing, do not come within the legal conception of a 
retrospective law, or the general rule against a retrospective opera- 
tion of statutes. To the contrary, statutes or amendments pertaining 
to procedure are generally held to operate retrospectively, where the 
statute or amendment does not contain language clearly showing s 
contrary intention." (Our italics.) 50 Am. Jur. Statutes 8 482. Ac- 
cord: 82 C.J.S. Statutes 8 416; Ashley v. Brown, supya; Tabor v. 
Ward ,  83 W.C. 291, 295; Waddil l  v. Masten,  supra; Byrd  v. Johnson, 
220 N.C. 184, 187, 16 S.E. 2d 843, 846. 

[3] Applying the foregoing principles, we hold the 1969 Act has 
no application to an action for wrongful death where the death oc- 
curred prior to April 14, 1969, the date i t  became effective. 
[7] There remains for disposition plaintiff's contention that  the 
decision in Spencer v. Motor Co., 236 N.C. 239, 72 S.E. 2d 598, is au- 
thority for the position that  the General Assembly intended that  
the 1969 Act should be applied to deaths which had occurred prior 
to its effective date. I n  Spencer, this Court held the 1951 statute, 
which is now codified as G.S. 20-71.1, applied in the trial of all ac- 
tions except actions which were pending when the 1951 statute be- 
came effective. This 1951 statute related solely to the prima facie 
effect of certain evidence. It did not confer any right of action. It 
did not enlarge or diminish the substantive rights of any party. 
Under the general rule, the 1951 statute, which related solely to a 
mode of procedure, would have applied to all trials thereafter con- 
ducted except for the explicit statement therein that  "the provisions 
of this Act shall not apply to pending litigation." The 1969 Act, 
which provides solely for substantive changes, to wit, the creation 
of a new right of action for wrongful death, would not apply retro- 
actively to deaths occurring prior to its effective date without regard 
to whether such deaths were the subject of litigation then pending. 
We take notice of this excerpt from the opinion in Spencer: "More- 
over, the maxim expressio unius est exclusio alterius, that is, that  
the expression of one thing is the exclusion of another, applies. From 
the fact that the Legislature expressly provided that the provisions 
of the Act shall not apply to pending litigation, i t  may be implied 
that i t  should apply in all other cases." Seemingly, this statement 
was appropriate where the statute under consideration related to 
procedural remedies rather than to substantive rights. However, 
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we hold it may not be considered authoritative with reference to a 
statute such as the 1969 Act which relates solely to substantive rights 
and creates a new right of action. 

For the reasons stated, the judgment of Judge Carr  is affirmed. 

Affirmed. 

STATE OF NORTH CAROLISA v. ERNEST 

No. 13 

(Filed 11 March 1970) 

RAP PERRY 

1. Criminal Law 53; Homicidle 9 l r 5  competency of evidence - 
cause of death - pathologist 

I t  was competent for the pathologist who performed an autopsy on the 
body of deceased to testify in a homicide prosecution that the death of 
deceased was caused by a projectile, or bullet, which entered through de- 
ceased's lower lip and lodged in his right tonsil. 

2. Criminal Law §§ 34, 18+ inadvertent testimony of other  crime - 
prejudicial effect - instruction t o  jury 

Where an officer, in response to the solicitor's question whether he had 
a warrant for defendant's arrest: for felonious assauIt, inadvertently stated 
that he had two warrants charging defendant with felonious assault, any 
harmful effect from the officer's .reference to a second warrant was corrected 
by the court's instruction to the jury to disregard the evidence of a second 
warrant. 

3. Criminal Law §§ 75, 7& incriminating statements t o  jailmate - 
admissibility - voir dire  hearing 

Where a defendant charged with homicide told his jailmate that he 
had shot the deceased, the jailmate's testimony of defendant's incriminat- 
ing statement was admissible in evidence without the necessity of a voir 
dire hearing to determine whether the statement was freely and volun- 
tarily made. 

4. Homicide 14- presumption of malice - intentional use of pistol 
In a prosecution for homicide committed with a pistol, malice may be 

presumed from evidence which satisfies the jury beyond a reasonable 
doubt that the death of deceased proximately resulted from a pistol shot 
intentionally fired a t  him by defendant. 

5. Homicide $ 21- Arst degree murder  - sufficiency of evidence 
To sustain a verdict of murder in the first degree, the evidence must 

be sufficient to support a finding that the fatal shot was fired after p r e  
meditation and deliberation. 



IN THE SUPREME COURT 

6. Homicide 8 4- premeditation defined 
Premeditation means thought beforehand for some length of time, how- 

ever short. 

7. Homicide § 21- first degree murder  -motion t o  dismiss - ques- 
tion presented 

On motion to dismiss a charge of murder in the first degree, the trial 
court must determine the preliminary question whether the evidence in 
its light most favorable to the State is sufficient to permit the jury to 
make a legitimate inference and finding that the defendant, after p r e  
meditation and deliberation, formed a fixed purpose to kill and thereafter 
accomplished the purpose. 

8. Homicide 5 4- premeditation and  deliberation - length of t ime 
KO fixed length of time is required for the mental process of premedi- 

tation and deliberation, and it  is sufficient if these processes occur prior 
to, and not simultaneously with, the killing. 

9. Homicide § 4- premeditation - circumstantial proof 
Premeditation and deliberation are not usually susceptible of direct 

proof, and are therefore susceptible of proof by circumstances. 

10. Homicide §§ 18, 21- flrst degree murder  - nonsuit - evidence 
of premeditation a n d  deliberation - shooting of s t ranger  in another  
car 

In the first degree murder prosecution of a defendant, a passenger in 
one car, who fired a pistol a t  a stranger driving another car in a parallel 
lane, thereby fatally wounding him, there was sufficient evidence of de- 
fendant's premeditation and deliberation to take the case to the jury, 
where there mas no evidence of excuse or prorocation, and where the 
State offered the testimony of defendant's fellow passengers that as the 
two cars came abreast of each other the defendant exchanged words with 
the deceased, a Negro; that the defendant reached for the pistol and fired 
three shots a t  the deceased; and that defendant told his driver to back 
up and let him "finish off" the deceased. 

APPEAL by defendant from Carr, J., September 8, 1969 Session, 
WAKE Superior Court. 

The defendant, Ernest R a y  (Buddy) Perry, was charged, by a 
grand jury indictment, with the first degree murder of George Ed-  
ward Kitchen. The offense occurred on January 19, 1969. Upon ar- 
raignment and before plea in the Superior Court, the defendant, 
through his court appointed counsel, made three consecutive motions: 
(1) To  quash the bill of indictment, (2) To  remove the cause to an- 
other county for trial, (or in the alternative) (3) T o  summon the 
trial jury from another county. The court, in turn, overruled each 
motion and ordered the trial jury drawn from Wake County. 

At  the t,rial, which began on September 8, 1969, the State's evi- 
dence, summarized or quoted, disclosed the following. On Sunday 
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evening, January 19, 1969, George Edward Kitchen left home to go 
to Tops Service Station on Peace Street to have his automobile ser- 
viced so that  his wife might drive i t  to work early Monday morn- 
ing. From an apartment wind0.w near the intersection of Peace and 
Wilmington Streets, Leroy Turner saw two automobiles in parallel 
lanes moving west on Peace Street. A light colored vehicle was on 
the left, the Kitchen car was on the right. While the vehicles were 
abreast of each other, Turner saw a flash from the light colored au- 
tomobile, and heard pistol shots, after which the light colored ve- 
hicle left the scene a t  high sp~:ed. Kitchen drove to Tops, a short 
distance from the intersection. When Kitchen drove up to the ser- 
vice station, he was bleeding, groggy, and able to stand with diffi- 
culty. The attendant a t  the station called the police. An ambulance 
carried the wounded man to Rex Hospital. 

Dr.  Sparrow's examination a t  the hospital disclosed a fresh bullet 
wound which entered Kitchen's mouth through the left lower lip, 
shattered three teeth on the left under jaw, passed through the ton- 
gue and became embedded in the right tonsil. Dr .  Sparrow, by the 
use of forceps, removed the bullet from the tonsil. He  testified that  
immediately back of the righl; tonsil is located the right carotid 
artery which feeds a section of the brain. "The internal carotid is 
not right up against the tonsil. There is a muscle between the tonsil 
and the artery and there is fascaial . . . ligament type material, 
and there is also a sheath around the carotid artery . . . a protec- 
tive sheath. I was able to tell that  there was no penetration any 
further than the position of the bullet itself. I would not be able to 
observe any effects of compression beyond that point unless the 
compression were severe enough to completely block the artery. 

9 ,  . . .  
After examination and tests, Dr .  Sparrow found "He did not 

show any weakness of any part. He  did not show any signs of any 
complications, and he was not bleeding so that  i t  did not appear 
that  his condition required hospitalization. . . . The teeth were 
broken. Some fragments were hanging in the gum. . . . the upper 
teeth were not involved." Being of the opinion "this work required 
the attention of a dentist" Dr.  Sparrow referred the patient to his 
dentist with a request he (Dr.  Sparrow) be given notice of any com- 
plications. After the dental treatment Sunday night, the deceased 
went home but did not rest well and did not appear normal. On 
Monday morning, January 20, he mTas admitted to Wake Memorial 
Hospital where he died about Koon on January 23, 1969. 

Dr.  Pate, Pathologist, performed an autopsy on the body of 
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George Edward Kitchen. After qualifying as an expert in the field 
of Pathology, Dr.  Pate described his findings and testified: "If I 
excluded everything from my consideration except what I saw upon 
my examination, I would say with medical certainty that  whatever 
projectile had entered the channel that  I observed caused the death 
of the deceased." 

After the shooting, but before the victim's death, the officers ob- 
tained a warrant charging the defendant with a felonious assault 
on Kitchen. While Officer Johnson mas on the stand, the solicitor 
asked whether a t  the time of arrest he had a warrant for the de- 
fendant charging the felonious assault on Kitchen. The officer vol- 
unteered the statement tha t  he had two warrants charging the de- 
fendant with assault with a deadly weapon. The defendant objected 
and moved for a mistrial. The court cautioned the jury not to con- 
sider the second warrant and overruled the motion. 

The State called as witnesses Bobby R a y  Stallings and Larry 
Wilson, who were the defendant's companions a t  the time of the 
shooting. Stallings is a brother-in-law of the defendant. In  substance, 
Stallings testified tha t  he, Larry Wilson, the defendant, and others, 
had been driving around town during the afternoon. All were drink- 
ing. The other members of the original party went home, leaving 
the three. Stallings was driving his gold colored automobile, Wilson 
was seated in the middle, and the defendant was on the right, in the 
front seat. They were driving north on Wilmington Street toward its 
"T" intersection with Peace Street. As they turned left on Peace they 
came abreast of the deceased's vehicle on their right. Stallings testi- 
fied : 

"The first thing I heard was him and Buddy having words. I 
don't remember who started them. They had words off and on 
-I think I was staying along close to him, just to  argue with 
him. He was a colored man. I did not say anything to him. 
Larry did not say anything tha t  I know of. Nobody said any- 
thing to him except Buddy. After the shots rang out, Larry 
said the man had fell over the wheel, and I hollered a t  Buddy 
and said, 'Buddy, you have killed tha t  man.' And Buddy said, 
'If you will back up, I will finish it.' " 

Larry Wilson, as a witness for the State, testified: 
". . . When we got down towards the end of Wilmington is 
when this car was beside us; we were on the inside and the other 
car outside, and we turned on Peace to the left, still were on the 
inside lane, and the other car was in the righthand lane, on the 
outside lane. 
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Bobby Stallings was driving his car. I u-as sitting in the center, 
defendant was sitting on the right-hand on the outside, right- 
hand side, in the front. There was no one in the back seat. We 
got down there and after we turned the corner off Wilmington, 
as we approached Peace Street, we were just riding along, and 
Buddy was saying somethmg, or the man said something to 
Buddy; I don't know which way i t  was; and when we turned 
to the street, they was still talking among each other; when we 
t,urned the corner and headed down Peace Street then Buddy 
just reached for a gun and he started firing, shot a t  him three 
times; I heard the gun go off three times. 

The man in the car was a colored man. I told Buddy after he 
fired three times I seen the man slumping over the steering 
wheel; I said, 'I believe  yo^ killed a man.' He  said to back up 
to see if he'd done a good job, finish him off. And then from 
there, after Buddy had shot him, Bobby just went on between 
cars trying to get out of t 'le way - going east (sic) on Peace 
Street, towards Cameron Village. There were other cars in the 
eastbound lane of Peace Street. We had to pull out in the left 
lane to go on Salisbury St]-eet to get around the cars in front 
of 11s." 

The State, as one of its witnesses, called Bobby Wayne Pierce 
who testified that  he was confined in the Wake County Jail during 
the summer of 1969. The defendant. Ernest Ray  Perry, was also 
confined in the jail awaiting trial. Over objection, Pierce was per- 
mitted to testify: "He (the defendant) told me he shot Mr.  Kitchen. 
. . . He said Mr. Kitchen pulled up on his right-hand side; and 
he told me they had been drinking that  day. Ernest and the two 
people with him; and the colored man pulled up - Mr. Kitchen - 
told them why don't they behave theirselves and go on home; and 
Ernest told me, 'That black son of a bitch told me to behave myself 
and go home and I shot him.' " 

At the conclusion of the State's evidence, the defendant first 
moved for a directed verdict of not guilty, and then that  a verdict 
of not guilty be directed on the charge of murder in the first degree. 
The court overruled the motions. The defendant did not offer evi- 
dence. After the argument and charge of the court, the jury returned 
the verdict '(guilty of murder in the 1st degree with recommendation 
that  punishment be imprisonmellt for life in the State Prison." After 
denying the motion to set the verdict aside, the court imposed the 
mandatory life sentence. The defendant appealed. 
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Robert Morgan, Attorney General, Ralph Moody, Deputy Attor- 
ney General, for the State. 

Rzissell W.  Defilent, Jr., for the defendant. 

The defendant argues here that  the trial court committed four 
prejudicial and reversible errors. He contends: (1) Dr.  Pate, the 
Pathologist who performed the autopsy on the body of George Ed-  
ward Kitchen, was permitted to testify as to the cause of death, 
necessarily basing his opinion in part on facts not within his personal 
knowledge, which should have been the subject of a hypothetical 
question; (2) The defendant's motion for mistrial should have been 
allowed when Detective Johnson testified before the jury that  a t  the 
time he arrested the defendant, he had two warrants, each of which 
charged assault with a deadly weapon; (3) The witness Pierce was 
permitted, over objection, to repeat to the jury certain admissions 
the defendant made while both were prisoners in the Wake County 
Jai l ;  (4) The court should have withdrawn the charge of murder in 
the first degree because of the failure of the State to offer sufficient 
evidence of premeditation and deliberation. 

Dr.  Sparrow, who first treated the victim of the assault, actually 
traced the channel made by the bullet beginning a t  the left lower 
lip, through the teeth, through the tongue, and into the right tonsil, 
where the projectile was imbedded. He removed a lead bullet from 
the tonsil by means of forceps without the necessity of any cutting 
operation. He  did not discover any damage beyond the tonsil wall. 
Only a complete blockage of the artjery would have been discover- 
able a t  the time and by the type of examination he made. 

[I] Dr. Pate,  who qualified as a pathology expert, performed the 
autopsy. He  traced the channel left by a projectile beginning a t  the 
left lower lip, through the teeth, tongue, and into the right tonsil. H e  
dissected the artery just behind the tonsil and found that  pressure 
had built up in front of the projectile which made the channel and 
had damaged the wall of the carotid artery, causing a blood clot 
within the artery. A part  of the clot was carried to the brain, caus- 
ing paralysis and death. The damage was revealed only by the au- 
topsy. Dr .  Pate  testified: "If I excluded everything from my con- 
sideration except what I saw upon my examination, I would say 
with medical certainty tha t  whatever projectile had entered the chan- 
nel that I observed caused the death of the deceased. I can say this 
because of what I was able to find a t  the time of autopsy." In  non- 
medical terms, the autopsy told him till he needed to know as to the 
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cause of death. As an expert in his field, Dr .  Pate  was qualified to 
testify as he did. State v. Feaganes, 272 N.C. 246, 158 S.E. 2d 89; 
State v. Porth, 269 N.C. 329, 153 S.E. 2d 10; State v. Rhodes, 252 
N.C. 438, 113 S.E. 2d 917; State v. Knight, 247 N.C. 754, 102 S.E. 
2d 259; State v. Mays, 225 N.C. 486, 35 S.E. 2d 494. The challenge 
to the testimony of Dr.  Pate isj not sustained. 

123 During the course of the trial, the arresting officer in this case 
apparently had in his possession a warrant for the arrest of the 
defendant charging a felonious assault on Mr. Kitchen. This war- 
rant was issued after the assa.illt and before Kitchen's death. Ap- 
parently the officer also had a warrant for the defendant on another 
assault chargc. When the solicitor asked the witness the question 
whether he had a warrant for the defendant's arrest, he volunteered 
the information that  he had two warrants charging assault. After 
objection, Judge Carr instructecl the jury to disregard the statement 
there was a second warrant. Any harmful effect of the officer's in- 
advertence, if error, was corrected by the court's instruction to the 
jury not to consider the testimony there was a second warrant. State 
v. Battle, 269 N.C. 292, 152 S.E. 2d 191; State v. Bmce, 268 N.C. 
174, 150 S.E. 2d 216; State v. Goldberg, 261 N.C. 181, 134 S.E. 2d 
334; State v. Lane, 166 N.C. 333, 81 S.E. 620. The objection on the 
ground the trial court committed error in denying the motion for a 
mistrial is not sustained. 

131 As his third ground of challenge, the defendant contends the 
court committed error in permitting the witness Pierce to  testify the 
defendant admitted he had shot Kitchen and his reasons for the 
shooting. Specifically, the defendant contends the court should have 
conducted a voir dire examination to determine whether the admis- 
sions to Pierce were freely and voluntarily made. 

The defendant misinterprets, the necessity for the voir dire ex- 
amination to determine the voluntariness of his admissions to his 
jailmate Pierce. As a general rule, voluntary admissions of guilt 
are admissible in evidence in EL trial. To  render them inadmissible, 
incriminating statements must be made under some sort of pressure. 
Here we quote from the Supreme Court of the United States in 
Hoffa v. United States, 385 U.S. 293, 17 L. Ed. 2d 374: "Neither this 
Court nor any member of i t  has ever expressed the view that  the 
Fourth Amendment protects a wrongdoer's misplaced belief tha t  a 
person to whom he voluntarily confides his wrongdoing will not re- 
veal it. . . . 'The risk of being overheard by an eavesdropper or 
betrayed by an informer or de1:eived as to the identity of one with 
whom one deals is probably inherent in the conditions of human 
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society. It is the kind of risk we necessarily assume whenever we 
speak.' (A)11 have agreed that  a necessary element of compulsory 
self-incrimination is some kind of c'ompulsion." The court did not 
commit error in permitting the witness Pierce to repeat the incrimi- 
nating admissions the defendant voluntarily made to him while both 
were prisoners. 

The fourth ground of objection to the trial (sufficiency of the evi- 
dence of premeditation and deliberation) is somewhat more trouble- 
some than the three objections already discussed. The court, in n 
clear, concise and accurate charge (to which there is no objection) 
instructed the jury under what circumstances i t  should return one 
of these possible verdicts: (1) Guilty of murder in the first degree; 
(2) Guilty of murder in the first degree with the recommendation 
that  punishment be imprisonment for life in the State's prison; (3) 
Guilty of murder in the second degree; (4) Guilty of manslaughter; 
(5) Not guilty. 

14-61 The court's instruction and the jury's verdict must be sup- 
ported by evidence which permits the jury to find beyond a reason- 
able doubt tha t  the defendant, with malice, after premeditation and 
deliberation, intentionally shot and killed George Edward Kitchen. 
In  this case, malice may be presumed from evidence which satis- 
fies the jury beyond a reasonable doubt tha t  Kitchen's death proxi- 
mately resulted from a pistol shot intentionally fired a t  him by the 
defendant. The finding mould warrant a verdict of murder in the 
second degree. To  sustain a verdict of murder in the first degree, the 
evidence must be sufficient to support a finding the fatal shot was 
fired after premeditation and deliberation. The courts define pre- 
meditation as "thought beforehand for some length of time, however 
short". Strong's N.C. Index 2d., Vol. 4, p. 196; State v. Walters, 275 
N.C. 615, 170 S.E. 2d 484; State v. Benson, 183 N.C. 796, 111 S.E. 
869. "Deliberation means . . . an intention to kill, executed by 
the defendant in a cool state of blood, in furtherance of a fixed de- 
sign . . . or to accomplish some unlawful purpose, and not under 
the  influence of a violent passion, suddenly aroused by some lawful 
or just cause or legal provocation." State v. Faust, 254 N.C. 101, 118 
S.E. 2d 769. 

[7, 81 On a motion to dismiss a count in the indictment charging 
murder in the first degree, the trial court must determine the pre- 
liminary question whether the evidence in its light most favorable 
to the State is sufficient to permit the jury to make a legitimate in- 
ference and finding that  the defendant, after premeditation and de- 
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liberation, formed a fixed purpo5:e to kill and thereafter accomplished 
the purpose. "No fixed length of time is required for the mental 
processes of premeditation and deliberation constituting an element 
of the offense of rnurder in the first degree, and it  is sufficient if these 
processes occur prior to, and not simultaneously with, the killing." 
Strong's N.C. Index, supra. 

[9] "Premeditation and deliberation are not usually susceptible of 
direct proof, and are therefore susceptible of proof by circumstances. 
. . ." State v. TValters, supra. The court determines as a matter of 
law what is evidence. The jury must find from that evidence, be- 
yond a reasonable doubt: that  premeditation and deliberation ante- 
ceded the fatal shot,. 

[lo] The evidence as to what actually occurred before, a t  the time 
of, and following the killing comes from Stnllings, brother-in-law of 
the defendant, and from Wilson, his companion and friend. Neither 
claimed the deceased started the difficulty. Both said that  Stallings, 
driving the light colored automobile, overtook the deceased, and that  
discussion occurred between the defendant and the deceased as the 
vehicles were side by side. All the evidence disclosed the deceased 
admonished the defendant's party to go home and behave them- 
selves. Nothing else is claimed to have come from the deceased. 

The evidence disclosed the defendant fired three shots a t  a de- 
fenseless man who was a t  a place where he had a right to be and 
doing that which he had a right to do. Want of provocation, absence 
of excuse or justification, the number of shots fired, and the request 
of the defendant that  they go back so he could finish the job permit 
a legitimate inference of premeditation and deliberation. This evi- 
dence was sufficient to go to the jury and be considered by i t  on the 
issue of murder in the first degree. State v. F a d ,  supra; State U. 
Lamm, 232 N.C. 402, 61 S.E. 2rd 188. 

The defendant did not offer evidence. 

We conclude the evidence permitted and will support a finding 
that  the defendant, with malice, premeditation and deliberation, shot 
and killed George Edward Kitc'hen. In the verdict and judgment, we 
find 

No error. 
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WACHOVIA BANK & TRUST COJIP.INT. ADMIXISTRATOR, C. T. A. OF THE 

ESTATE OF HERBERT GILLESPIE BARNES, DECEASED v. WESTCHES- 
TER FIRE ISSURAKCE COJlPANY 

(Filed 11 March 1970) 

1. Insurance 5 6- construction of policy - question of law 
The meaning of language used in a policy of insurance is a question 

of law. 

2. Insurance § 6- resolving ambiguity i n  insurance policy 
Since the words used in an insurance policy have been selected by the 

insurance company, any ambiguity or uncertainty as to their meaning 
must be resolved in favor of the policyholder, or the beneficiary, and 
against the company. 

3. Insurance 5 6- ambiguity i n  policy terms - contentions by insured 
and company 

Ambiguity in the terms of an inswance policy is not established by 
the mere fact that the plaintiff makes a claim based upon a construction 
of its language which the company asserts is not its meaning. 

4. Insurance § 6- construction of policy - ambiguity - enforcement 
of contract 

No ambiguity exists in an insurance policy unless, in the opinion of 
the court, the language of the policy is fairly and reasonably susceptible 
to either of the constructions for which the parties contend ; if it is not, 
the court must enforce the contract as the parties have made it  and may 
not, under the guise of interpreting an ambiguous provision, remake the 
contract and impose liability upon the company which it did not assume 
and for which the policyholder did not pay. 

5. Insurance 5 6- objective of policy construction 
The objective of construction of terms in a n  insurance policy is to ar- 

rive a t  the insurance coverage intended by the parties when the policy 
was issued. 

6. Insurance 5 6- meaning of t e r m  defined i n  policy 
When the policy contains a definition of a term used in it, such mean- 

ing must be given to that term wherever it  appears in the policy, unless 
the context clearly requires otherwise. 

7. Insurance § 6- meaning of nontechnical words no t  defined i n  policy 
In  the absence of a definition in the policy, nontechnical words are to 

be giren a meaning consistent with the sense in which they are used in 
ordinary speech, unless the context clearly requires otherwise; if such 
word has more than one meaning in its ordinary usage and if the contest 
does not indicate clearly the one intended, it  is to be given the meaning 
most favorable to the policyholder, or beneficiary, since the insurance com- 
pany selected the word for use. 
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8. In su rance  § 6- const ruct ion  of policy t e r m s  - r e s o r t  t o  o t h e r  por- 
t ions  of policy 

Where the inmediate context in which words a r e  used is  not clearly 
indicative of the  n~eaning intend~xl, resort may be had to other portions 
of the policy, arid all  clauses of it a r e  to be construed, if possible, so a s  
to bring them into l~armony. 

9. In su rance  3 6- effect g iven each word  i n  policy 

Each word is deemed to have been put into the policy for a purpose 
and will be given effect if possil~le by any reaionable construction. 

10. In su rance  § 6- const ruct ion  of erc lus ions ,  condi t ions  a n d  l imi ta-  
t ions  

Exclusions from, conditions upon and limitations of undertakings by 
the company, otherwise contained in the policy, a re  to be construed strictly 
so a s  to provide the coverage which would otherwise be afforded by the 
policy. 

11. In su rance  5 6% auton~obilc:  l iabil i ty policy in su r ing  t w o  vehicIes 
- medical  paynients  coverage  - o n e  con t r ac t  

Automobile liability policy proliding medical payments coverage for  
two described xehicles is one contract, not two separate contracts, the 
policy provision that  the terms of the policy apply "separately" to each 
automobile merely having the effect of repeating, a s  to  each automobile, 
all of the termb applicable to the medical payments coverage provision. 

12. In su rance  5 6% medical  paymen t s  provision of automobi le  liabil- 
i t y  policy - definit ion of "s t ruck by a n  automobile" 

The term "struck by an  automobile," a s  used in the medical payments 
provision of a n  automobile liabi i ty policr, includes, nothing else appear- 
ing, one who i s  injured when the rehicle, occupied by him, is  struck by 
another automobile and is not limited to collisions between automobiles 
and pedebtrians, or to other situations inrolring physical contact between 
the  body of the claimant and the automobile in question. 

13. In su rance  9 6& medical  paymen t s  provision of automobi le  lia- 
b i l i ty  policy - "owned autoniobile" - "non-owned autornobile" - 
"s t ruck b y  a n  automobile" 

Where automobile liability policy provided medical payments coverage 
for bodily injuries received by insured in a n  accident ( a )  while he occupied 
"the owned automobile," ( b )  nhi le  h e  occupied "a non-owned automobile," 
or ( c )  if he was %truck by a11 autoniobile," assuming the policy dealt 
with but one "onned automobile,' the intent of the policy n a s  (1) to pro- 
vide niedical payments coverage to insured for an7  injury sustained by 
him a s  the result of a n  accident while he was  occupying tha t  automobile, 
n-hether the cause of the accident be the striking of his vehicle by another 
vehicle or not, ( 2 )  to  afford s u ~ h  coverage to him n-hile he  was occnpy- 
ing a "non-ovned automobile," wliatevc~r the cause of the accident from 
which the injury resulted, and ( 3 )  to afford colerage to the insured when 
"struck by a n  automobile" nh i l e  he \\-as neither the  occupant of the  
"owned automobile" nor the occupant of a "non-owned automobile." 
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14. Insurance § 6- medical payments coverage - policy on  automo- 
bile - pickup t ruck  owned by insured 

Although a Ford pickup truck was owned by insured in the ordinary 
meaning of that term, it would not have been an "owned automobile" or 
a "non-owned automobile" within the terms of the medical payments pro- 
vision of a liability policy on a Pontiac automobile, those terms haring 
been defined in the policy. had there been no separate prenlium paid for 
the Ford pickup truck in connection with medical payments coverage, and 
insured, members of his family and others riding in the pickup truck 
would not have had the benefit of the medical payments coverage unless 
the accident which caused their injury was due to the truck's being struck 
by another automobile. 

15. Insurance § 68-- liability policy on autonlobile and pickup t ruck  
-purpose of inclusion of t ruck  on  declarations page and  of separate 
medical payments premium for  t ruck 

The purpose of the inclusion of a Ford pickup truck in the declarations 
page of a liability policy on a Pontiar automobile and of the payment of 
a separate medical payments premium on account of the pickup truck was 
to provide medical payments coverage to insured, members of his family 
and others if they shoiild be injured in an accident while riding in the 
truck, irrespective of the cause of the accident, the purpose not being to 
double the amount of medical payments coverage afforded by the policy 
to insured, members of his family and others while occupying the Pontiac 
automobile. 

16. Insurance § 6%- liability policy on two automobiles - medical 
payments coverage for  each autonlobilo 

By virtue of the provision for separate application of the terms of a n  
automobile liability policy to each automobile designated on the declara- 
tions page, the limit of liability for mt>dical payments of "$5,000 each per- 
son" must be deemed to have been repeated a s  to each such automobile. 

17. Insurance gg 6, 6- liability policy on  two automobiles - pro- 
vision limiting amount  of liability to  one  person - omission of such  
provision from medical payments section 

Insertion of a provision in the liability section of an automobile policy 
that "the inclusion herein of more than one insured shall not operate t o  
increase the limits of the company's liability," and the omission of such 
provision from the medical payments section of the policy, did not make 
the medical payments section ambiguous or clearly show an intent to pro- 
vide double coverage for an injury to the insured in a collision with the 
vehicle of another while the insured was riding in one of the "owned au- 
tomobiles" corered by the policy. 

18. Insurance §§ 6, 68- medical payments coverage - two automi- 
biles - provision limiting amount  of medical payments t o  one  per- 
son - previous ambiguity 

The fact that an insurance company now includes a provision in the 
medical payments section of an automobile liability policy that, regardless 
of the number of automobiles to which the policy applies, the company's 
liability for medical payments to each person, stated on the declarations 
page of the policy, is the limit of its liability for all damages sustained by 
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one person as  the result of any one cccurrence, does not show that the 
company recognized a preexisting: ambiguity therein. 

19. Insurance § O S -  liability policy on two vehicles - accident while 
occupying owned automobile -- medical payments coverage 

Where insured paid separate medical paynlents premiums for a Pontiac 
automobile and a Ford pickup truck under an automobile liability policy 
proriding medical payments coverage of "$5,000 each person" for bodily 
injuries received by insured in an acvident ( a )  while he occupied the 
"owned automobile," ( b )  while he occupied 3 "non-owned automobile.' " 
or (c) "if he was struck by an automobile," and insured sustained bodily in- 
juries in a collision with the vehicle of another while occupying the Pon- 
tiac automobile, held, (1) the iilsured's accident did not result from be- 
ing "struck by an automobile" within the meaning of the policy, and ( 2 )  
the policy limits the company's liability for medical expense for injuries 
sustained by insured in an accident while he was occupying the Pontiac, 
an "owned automobile," to $5,000. 

BOBBITT, C.J., dissenting. 

SHARP, J., joins in dissenting opinion. 

ON certiorari to the Court of Appeals to review its decision in 
6 N.C. App. 277, 170 S.E. 2d 72. 

The Court of Appeals reversed the judgment of the District Court 
of Wake County. The District Court sustained the defendant's de- 
murrer to the complaint on the ground that i t  does not state facts 
sufficient to constitute a cause of action and dismissed the action. 
The complaint alleges in substance: 

The plaintiff is the administrator of the estate of Herbert Gilles- 
pie Barnes, who owned a 1960 IPontiac automobile and a 1957 Ford 
pickup truck. The defendant issued to Mr. Barnes an automobile 
liability insurance policy, a copy of which is attached to and made 
a part of the complaint, The policy provided medical payments cov- 
erage for each of the Barnes vehicles, for which coverage he paid a 
separate premium for each vehicle. FThile i t  was in effect, the Pon- 
tiac, driven by LIr. Barnes, was in a head-on collision with another 
automobile not described in the policy (said in the briefs to have 
been ohwed and operated by "a third party"). In  this collision, Mr. 
Barnes sustained bodily injurie., frorn which he died, necessitating 
expenditures for medical, hospital, nursing and funeral services of 
$13,389.37. The plaintiff filed its claim for $10,000 under the Medical 
Payments provision of the policy. The defendant paid $5,000 without 
prejudice to the remainder of the claim and denied liability for such 
remainder. The plaintiff prays judgment for such remainder. 

The declarations page of the policy shows a medical payments 
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premium of $8.80 on account of Car No. 1 (the Pontiac) and $8.00 
on account of Car No. 2 (the Ford pickup) and states: 

"The insurance afforded is only with respect to such of the 
following coverages as are indicated by specific premium charge 
or charges. The limit of the company's liability against each 
such coverage shall be as stated herein, subject to all the terms 
of this policy having reference thereto. 

COVERAGES AND LIMITS OF LIABILITY 
C - MEDICAL PAYMENTS 

$5,000 
each person" 

The policy contained also the following provisions material to 
this appeal: 

"The company * * * agrees with the insured, named in 
the declarations made a part hereof, in consideration of the pay- 
ment of the premium and in reliance upon the statements in 
the declarations and subject to all the terms of this policy: 

* * * 
PART I1 - EXPENSES FOR MEDICAL SERVICES 

"Coverage C - Medical Payments: To pay all reasonable 
expenses incurred * * ++ for necessary medical * * * hos- 
pital, professional nursing and funeral services: 

"Division 1. To or for the named insured and each relative 
who sustains bodily injury " * * caused by accident, 

(a )  while occupying t'he owned automobile, 

(b) while occupying a non-owned automobile, but only if 
such person has, or reasonably believes he has, the permission 
of the owner to use the automobile and the use is within the 
scope of such permission, or 

(c) through being struck by an automobile or by a trailer 
of any type; * * * 

"Definitions: The definitions under Par t  I apply to Part 
11, and under Par t  11: 

'occupying' means in or upon or entering or alighting from. 
[From Part I ]  'named insured' means the individual named 

in Item 1 of the declarations [Herbert Gillespie Barnes] * * 
'owned automobile' means 

(a)  a private passenger, farm or utility automobile described 
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in this policy for which a specific premium charge indicates that  
coverage is afforded * * " 

'non-owned automobile' means an automobile or trailer not 
owned by or furnished for the regular use of either the named 
insured or any relative, ot'her than a temporary substitute au- 
tomobile ; 

* * * 
" L i m i t  of Liabil i ty:  Tbe limit of liability for medical pay- 

ments stated in the declarations as applicable to 'each person' 
[$5,000] is the limit of the company's liability for all expenses 
incurred by or on behalf of each person who sustains bodily in- 
jury as the result of any one accident. 

* * * 
CONDITIONS 
it * * 

"4. Two or More Automobiles-Parts I, 11, 111: When 
two or more automobiles are insured hereunder, the terms of 
this policy shall apply separately to each * * * 

* * I 

PART I - LIABILITY 
* * * 

"The insurance afforded! under Par t  I applies separately to  
each insured against whom claim is made or suit is brought, but 
the inclusion herein of more than one insured shall not operate 
to increase the limits of the company's liability." 

Prior to filing its demurrer, the defendant filed answer in which 
it admitted all of the allegations of the complaint material to the 
present inquiry, and for a further answer and defense alleged certain 
of the above quoted provisions of the policy which the defendant, in 
its answer, asserts limit its liability to the plaintiff to the amount of 
$5,000, which has heretofore been paid. 

Upon the filing of this answer, the plaintiff demurred to such 
further answer on the ground t,hat i t  does not state facts sufficient 
to corlstitute a defense to the plaintiff's cause of action and moved 
for judgment upon the pleadings. The District Court overruled the 
plaintiff's demurrer to the answer and denied the motion for judg- 
ment on the pleadings. 

Young ,  Moore R. Henderson, b y  B. T .  Henderson I1  and John  C. 
B. Regan I I I  for  defendant  appellant. 

Dupree.  W e a v e r ,  Horton,  C o c k m a n  & Alvis ,  by  F. T.  Dupree,  
Jr., and John  E.  Aldridge, Jr ,  for plaintiff  appellee. 
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[I] The sole question before us is, What is the meaning of t,he 
language used in this policy of insurance? This is a question of law. 
Lowe v. Jackson, 263 N.C. 634, 140 S.E. 2d 1 ;  Parker v. Insurance 
Co., 259 N.C. 115, 130 S.E. 2d 36. The rules for determining it  have 
long been established. 

[2-41 The words used in the policy having been selected by the 
insurance company, any ambiguity or uncertainty as to their mean- 
ing must be resolved in favor of the policyholder, or the beneficiary, 
and against the company. Williams v .  Insurance Co., 269 N.C. 235, 
152 S.E. 2d 102; Insurance Co. v. Insurance Co., 266 N.C. 430, 146 
S.E. 2d 410; Mills v. Insurance Co., 261 N.C. 546, 135 S.E. 2d 586. 
However, ambiguity in the terms of an insurance policy is not estab- 
lished by the mere fact that  the plaintiff makes a claim based upon 
a construction of its language which the company asserts is not its 
meaning. No ambiguity, calling the above rule of construction into 
play, exists unless, in the opinion of the court, the language of the 
policy is fairly and reasonably susceptible to either of the construc- 
tions for which the parties contend. Squires v. Insurance Co., 250 
N.C. 580, 108 S.E. 2d 908. If it  is not, the court must enforce the 
contract as the parties have made it and may not, under the guise 
of interpreting an ambiguous provision, remake the contract and 
impose liability upon the company which i t  did not assume and for 
which the policyholder did not pay. Rrilliams v. Insurance Co., supra; 
Huffman v. Insurance Co., 264 N.C. 335, 141 S.E. 2d 496; Motor 
Co. v. Insurance Co., 233 N.C. 251, 63 S.E. 2d 538. 

[5-7] As in other contracts, the objective of construction of terms 
in an insurance policy is to arrive a t  the insurance coverage intended 
by the parties when the policy was issued. Motor Co. v. Insurance 
Co., supra; Kirkley v. Insurance Co., 232 N.C. 292, 59 S.E. 2d 629. 
When the policy contains a definition of a term used in it, this is 
the meaning which must be given to that  term wherever i t  appears 
in the policy, unless the context clearly requires otherwise. Kirk v.  
Insurance Co., 254 N.C. 651, 119 S.E. 2d 645. In the absence of such 
definition, nontechnical words are to be given a meaning consistent 
with the sense in which they are used in ordinary speech, unless the 
context clearly requires otherwise. Peirson v. Insurance Co., 249 
N.C. 580, 107 S.E. 2d 137. If such a word has more than one mean- 
ing in its ordinary usage and if the context does not indicate clearly 
the one intended, i t  is to be given the meaning most favorable to the 
policyholder, or beneficiary, since the insurance company selected 
the word for use. 
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[8-91 Where the immediate context in which words are used is 
not clearly indicative of the meaning intended, resort may be had 
to other portions of the policy and all clauses of i t  are to be con- 
strued, if possible, so as to bring them into harmony. Peirson v .  I n -  
surance Co., supm.  Each word is deemed to have been put into the 
policy for a purpose and will be given effect, if tha t  can be done by 
any reasonable construction in accordance with the foregoing prin- 
ciples. lVillianzs zl. Insurance Co., supra. 

[lo] Subject to these principles of construction, exclusions from, 
conditions upon and limitations of undertakings by the company, 
otherwise contained in the policy, are to be construed strictly so as 
to p r o ~ i d e  the coverage, which would otherwise be afforded by the 
policy. Insurance Co.  v. Insurance Co., 269 N.C. 341, 152 S.E. 2d 
436; Thompson v. Accident Association, 209 K.C. 678, 384 S.E. 695. 

Ill] We turn now to the application of these principles of con- 
struction to the terms of this policy. The policy is one contract, not 
t ~ o  separate contracts. Under ~ t ,  two auton~obiles are insured. By  
its express provision, the terms of the policy apply "separately" to 
each autoinobile. This does not make two separate contracts out of 
the policy. It merely has the effect of repeating, as to each auto- 
mobile, all of the terms applicable to the medical payments cover- 
age provision (or such other COT erage as may be in question). These 
terms, as applied with reference to each vehicle, must be interpreted 
in the context of the entire poljcy unless the immediate context re- 
quires otherwise. 

The Court of Appeals took the contrary view (i.e., that  this 
policy is to be construed as if' i t  TTere two separate, independent 
policies), 11-hich finds support in the following authorities: Greer v. 
Associated Indemni ty  Corp., 371 F. 2d 29 (the parties being in agree- 
ment upon this proposition, i t  was not presented to the court as a 
question in controversy) ; Travelers Indemni ty  Co.  v .  Watson ,  111 
Ga. hpp. 98, 140 S.E. 2d 505; Southwestern Fire and Casualty  Co.  
v. Atk ins .  346 S.J\7. 2d 892 (Tes. Civ. App.) ; Cockrum V .  Travelers 
Indemni ty  Go., 420 S.W. 2d 230 (Tex. Civ. App.) ; 8 Appleman, In- 
surance L a r ~  and Practice, $ 4896, 1969 pocket parts. See also: 
Ii'nnsas City Fzre cP: .lfarine Iwurance  Co.  v .  Epperson, 234 Ark. 
1100. 356 S.W. 2d 613, and the dissenting opinion of Tate,  J., in 
Qdom v .  Amem'can Insurance Co., 213 So. 2d 359 (La. Ct. App.). To  
the contrary, see Pacific Indemn i t?~  C'o. v .  Thompson,  56 Wash. 2d 
715, 355 P 2d 12. K e  do not have before us the question of the 
maximum recovery afforded by two separate policies written by the 
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same insurance company upon two separate automobiles owned by 
the same insured and we express no opinion thereon. 

In  this policy, the company undertook to pay expenses incur- 
red by or for Mr. Barnes for medical and other services rendered to 
or for him in consequence of bodily injuries sustained by him as the 
result of an accident of any one of the following three types: (a )  
While he occupied "the owned automobile"; (b)  while he occupied 
"a non-owned automobile"; or (c) if he was "struck by an auto- 
mobile." 

[I21 The term "struck by an automobile" is not defined in the 
policy. Consequently, i t  is to be given the meaning most favorable 
to the insured which is consistent with the use of the term in ordi- 
nary speech. In  strict accuracy, the term is limited to a situation in 
which there is direct, physical contact between the body of the in- 
sured and an automobile. I n  normal speech the term has, however, 
a broader coverage and would include one who sustains bodily in- 
jury through the striking by an automobile of another vehicle or 
other object, in or upon which the injured person was. Thus, the 
term "struck by an automobile," as used in this policy, includes, 
nothing else appearing, one who is injured when the vehicle, occupied 
by him, is struck by another automobile and is not limited to colli- 
sions between automobiles and pedestrians, or to other situations 
involving physical contact between the body of the claimant and 
the automobile in question. Bates v .  United Security Insurance Co., 
163 K.W. 2d 390 ( Iowa) ;  Hale v. Allstate Insurance Co., 162 Texas 
65, 344 S.W. 2d 430; Cockrum v. Travelers Indemnity Co., supra. 

We do not agree, however, with the conclusion of the Supreme 
Court of Texas in Hale v. Allstate Insurance Co., supra, to the ef- 
fect that  the three types of accident covered by this policy are not 
mutually exclusive but are overlapping coverages. While the term 
"struck by an automobile," standing alone, would include injury 
sustained by the insured when "the owned automobile" occupied by 
him was struck by the automobile of another, we think the context 
in which the term appears in this policy clearly shows i t  was not so 
intended here. 

[I31 Assuming the insured owned but one automobile and that,  
therefore, the policy dealt with but one "owned automobile," i t  
seems clear to us tha t  the purpose of this policy was to provide 
medical payments coverage to the insured for any injury sustained 
by him as the result of an accident while he was occupying that  auto- 
mobile, whether the cause of the accident be the striking of his ve- 
hicle by another automobile or not. Similarly, the intent of the 
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policy was to afford such coverage to him while he was occupying 
a "non-owned automobile," whatever the cause of the accident from 
which the injury resulted. The purpohe of provision (c) ,  therefore, 
scems clearly to have been to afford coverage to the insured when 
"struck by an automobile," while he was neither the occupant of 
"the owned automobile" nor the occupant of "a non-owned auto- 
mobile." 
114, 151 The policy defines "owned automobile" and "non-owned 
automobile." Therefore, these terms must be so construed in the cov- 
erage clause of the policy. Had  there been no separate premium paid 
for the Ford pickup truck in connection with medical payments cov- 
erage, though the pickup was owned by the insured in the ordinary 
meaning of that  tcrm, i t  would not have been "the owned auton~obile" 
within the coverage of the policy, nor would i t  have been a "non- 
owned auton~obile." Thus, in that  event, the insured, the members 
of his family and others riding in the Ford pickup truck would not 
have had the benefit of the medical payments coverage afforded by 
this policy, unless the accident which caused their injury was due 
to the truck's being struck by mother automobile. The purpose of 
the inclusion of the Ford pickup truck in the declarations page of 
this policy and of the payment of the premium on account of the 
truck was to provide medical payments coverage to Mr. Barnes, 
members of his family and others if they should be injured in an 
accident ~ ~ h i l e  riding in this truck, irrespective of the cause of the 
accident. We deem i t  unrealistic to hold tha t  such inclusion of the 
truck upon the declarations page of the policy and such premium 
paid on account thereof were for the purpose of doubling the amount 
of nledicnl payments covcrage afforded by the policy to Mr. Barnes, 
members of his family and others while occupying the Pontiac auto- 
mobile. 

The declarations page of t h ~  policy states that  the limit of the 
company's liability for medical payments is "5,000 each person." 
The declarations page states that  this limit is "subject to all the 
terms of this policy having refcrence thereto." What are they? 

The only other provision of the policy "having reference" to the 
limit of the company's liability for medical payments is: 

"Limit of Liability: The limit of liability for medical pay- 
ments stated in the declarations as applicable to 'each person' 
is the limit of the company's lial~ility for all expenses incurred 
by or on behalf of each person who sustains bodily injury as the 
result of any one accident. ' (Emphasis added.) 

[I61 By virtue of the provis,ion for separate application of the 
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terms of the policy to each automobile designated on the declarations 
page, this "limit of liability" must be deemed to have been repeated 
as to each such automobile. We find nothing in the terms of this 
policy "having reference" to the limit of the company's liability 
which indicates, or which could reasonably have been interpreted by 
the insured a t  the time he received the policy to indicate an inten- 
tion to afford to him a coverage of $10,000 for medical payments on 
account of bodily injuries sustained by him in a collision with the 
vehicle of another person while he was occupying the Pontiac auto- 
mobile. 

Par t  I of the policy, dealing with the coverage of the insured 
against liability to others, contains the express statement tha t  "the 
inclusion herein of more than one insured shall not operate to in- 
crease the limits of the company's liability." We are advised by the 
plaintiff's brief that  the "1967 standard provisions" of such policies 
now include a similar provision to the effect that, regardless of the 
number of automobiles to which the policy applies, the company's 
liability for medical payments to each person, stated on the declara- 
tions page of the policy, is the limit, of its liability for all damages 
sustained by one person as the result of any one occurrence. For the 
language so used by one company, a t  least, see: Hansen v. Liberty 
3futzial Fire Insurance Co., 116 Ga. App. 528, 157 S.E. 2d 768. 

[17, 181 Obviously, had such a provision been inserted in the 
medical payments coverage provision of the policy issued to Mr. 
Barnes, there would be no basis whatever for the plaintiff's present 
contention. It does not follow, however, that the insertion of such 
provision in the liability section of the policy and the omission of 
such provision from the medical payments section made the latter 
ambiguous, or clearly showed an intent to provide double coverage 
for an injury to the insured in a collision with the vehicle of another 
while the insured was riding in the Pontiac automobile. Nor does the 
fact tha t  the company has now included such provision in the med- 
ical payments section show tha t  i t  recognized a preexisting ambig- 
uity therein. To  insert a provision which will eliminate the remotest 
possibility of litigation upon a given theory is not to be deemed a 
recognition of the reasonableness of such theory in the absence of 
such provision in the policy. 

We are not unmindful of the fact that, as stated by the Court, 
of Appeals, the view we take of this matter is contrary to decisions 
of other courts for whose views we entertain great respect. See: 
Kansas City Fire alld Marine Instirance Co. v .  Epperson, supra; 
Southwestern Fire and Casualty Co, v. Atlcins, supra; Government 
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Employees Insurance Co. v. Szceet, 186 So. 2d 95, 21 A.L.R. 3rd 895 
(Fla. Ct. App.) ; Travelers Indemnity Co. v. Watson, supra; Lavin 
v. State Farm Mutual Automobile Insurance Co., 193 Kansas 22, 
391 P 2d 992 (three separate policies on three different automobiles) ; 
Central Surety and Insurance Corp. v. Elder, 204 Va. 192, 129 S.E. 
2d 651. See also: Greer v. Associated Indemnity Corp., supra; All- 
state Insurance C'o. v. Mole, 414 F 2d 204 (in which the Court of 
Appeals for the Fifth Circuit, in a Florida case before i t  on the 
ground of diversity of citizenship, refused to apply the Florida con- 
struction of medical payments coverage to liability coverage); 8 
Appleman, Insurance Law and Practice, § 4896, 1969 pocket parts. 

Cases reaching the same result herein reached by us are Sullivan 
v. Royal Exchange Assurance, 181 Cal. App. 2d 644, 5 Cal. Rptr. 
878; Guillory v. Grain Dealers M u t m l  Insurance Co., 203 So. 2d 
762 (La. Ct. App.) ; Odom v. Americun Insurance Co., supra. 

The briefs of the parties and our own research indicate that  
this question has not been presented to the courts of any jurisdiction 
other than those above noted. As appears in the annotation upon 
this subject in 21 A.L.R. 3rd 893, the courts which have allowed ad- 
ditional recovery because of more than one car being covered by the 
policy are not in agreement as to the reason for such conclusion. We 
do not find any of the reasons suggested therein persuasive. 

I n  the Arkansas (Epperson) Texas (Atkins) and Georgia (Wat- 
son) cases, the courts rested their decisions, a t  least in part, upon 
the theory, which me reject, tha t  the single policy is to be con- 
strued as if there were a separate, independent policy on each auto- 
mobile of the policyholder. I n  the Kansas (Lavin) case, there ac- 
tually were three such separate, independent policies, which the 
court said created '(a situation where two constructions may be 
placed on the exclusion clauses in regard to insuring agreements." 

I n  the Arkansas case (Eppcmon). the medical payments clause 
did not specify, :as does the policy before us, the three types of ac- 
cident for which coverage was alyorded. There the court said: l l[T]he 
policy afforded other coverage [i.e., other than liability insurance] 
having no connection with either insured automobile. The present 
claim falls in the second category; that is, medical services were to 
be povided if Epperson or certain members of his family should be 
injured in any automobile accident, regardless of whether either in- 
sured vehicle was involved. The record does not tell us whether Miss 
Epperson was in one of the insured cars when she was hurt. Under 
the terms of the contract tha t  fact was immaterial." 



360 IN T H E  SUPREME COURT [276 

Likewise, the Florida case (Sweet), the Georgia case ( Watson), 
the Texas case (Atkins) and the Virginia case (Elder) involved 
policies not identical with the one before us. I n  each of those policies 
medical payments coverage was afforded to the policyholder and 
members of his family "while occupying or through being struck by 
an automobile." 

The Florida Court allowed recovery up to the stated limit multi- 
plied by the number of vehicles designated in the policy on the 
ground tha t  there was "no way to relate coverage to either" auto- 
mobile of the policyholder since the policy made no distinction be- 
tween injuries "sustained while the named insured was occupying 
or struck by either one or the other of the automobiles described in 
the policy or by an automobile not described in the policy." 

The Texas Court said that,  unless i t  multiplied the  stated limit 
of coverage by the number of automobiles designated in the policy, 
the insured would be "no better off for having taken out medical 
payments on both cars than on one car." Under the terms of the  
policy there involved, the insured, without payment of the second 
premium, would have had coverage if  injured by accident while oc- 
cupying the second vehicle designated in the policy even though the 
cause of the accident was not the striking of such vehicle by the au- 
tomobile of another. As above stated, under the policy before us this 
would not have been true and by paying the premium for the second 
car the policyholder and members of his family and other occu- 
pants of that  car were insured against medical expense due to in- 
juries by accident not caused by a collision with another vehicle. 
This additional coverage purchased with the second premium was a 
substantial consideration therefor and distinguishes the case before 
us from those above mentioned. 

In  the Elder case, the wife of the policyholder was injured while 
a passenger in a vehicle owned and operated by another. Since the  
policy afforded medical payments coverage "while occupying * * 
an  automobile," she was covered. The conclusion of the Virginia 
Court that  the provision in the policy limiting the amount recover- 
able was ambiguous was quite obviously influenced by the fact tha t  
the insurance company's own claim superintendent, in a letter writ- 
ten to the plaintiff's counsel after the filing of her claim, construed 
the policy as providing coverage up to the stated limit multiplied by 
the number of cars designated in the policy. 

1191 I n  our view the plain and ordinary meaning of the words 
used in the policy before us, construed pursuant to the above stated 
rules for construction of insurance policies, leads inescapably to these 
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conclusions: ( I )  The accident m which Mr. Barnes sustained his 
injuries was not of the type covered by Item (c) of the medical pay- 
ments coverage provision; and (2) the policy limits the company's 
liability for medical expenses for injuries sustained by him in an ac- 
cident while he was occupying "the owned automobile" (the Pon- 
tiac) to $5,000. Consequently, we hold that  the judgment of the Dis- 
trict Court of Wake County was correct and its reversal by the 
Court of Appeals was error. 

Reversed. 

BOBBITT, C.J., dissenting. 

The policy provides: "When two or more automobiles are in- 
sured hereunder, the terms of this policy shall apply separately to 
each. . . ." A separate premium was established and paid for a 
medical payments clause in respect of each of the two motor ve- 
hicles described in the policy. I h  my view, defendant's liability is 
the same as if defendant had issued a separate policy on each motor 
vehicle. Hence, for the reasons s a t e d  by Campbell, J., in his opinion 
for the Court of Appeals and in accord with the weight of authority 
in other jurisdictions, I vote to affirm the decision of the Court of 
Appeals. Under the rule adopted by the majority, a person who owns 
two or more motor vehicles would do well to have each separately 
insured by the same or different companies. 

SHARP, J., joins in this dissenting opinion. 

STATE OF NORTH ClAROLINA v. JOSE RIERA 

(Filed 111 Marcli 1970) 

1. Narcotics 4- possession f o r  purpose of sale - prima facie case - 
sumciency of evidence 

In a prosecution for possession of brwbiturates for the purpose of sale, 
the State's evidence is held suflijcient to be submitted to the jury under 
the provision of G.S. 90-113.2(5) making the possession of 100 or more 
capsules prima facie evidence that such possession is for purpose of sale, 
where the evidence tends to show that 205 capsules were found concealed 
in defendant's home, that an SBI chemist tested three or four of the cap- 
sules and found them to contain barbiturates, and that all of the capsules 
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were of identical coloration and had the same code number "Lilly F65" 
impressed on them. 

2. Evidence 8 8- prima facie case 
A prima facie case does nothing more than carry the case to the jury 

for its determination. 

3. Evidence 8 8; Criminal Law 8 3% prima facie evidence 
Prima facie evidence is no more than sufficient evidence to establish 

the vital facts without further proof, if it satisfies the jury. 

4. Criminal Law 8 103- t h e  trial - function of jury - proof of guilt  
In  a criminal case the jury is a t  full liberty to acquit the defendant if 

it is not satisfied from all the evidence-including prima facie evidence 
-that defendant's guilt has been proven beyond a reasonable doubt. 

5. Criminal Law 8 32-- inferences created by s ta tu te  - effect 
The inference or conclusion which niay be drawn from certain facts 

recited in a criminal statute may justify, but not compel, a verdict adverse 
to the defendant. 

6. Criminal Lam 8 3% prima facie evidence - burden of proof 
Ordinarily, the establishment of p~ima facie evidence does not shift 

the burden of the issue from the State to the defendant. 

7. Narcotics 8 1; Criminal Law 8 3- prosecution -negativing of 
exceptions 

In a prosecution under Article 5A of G.S. Ch. 90, the Uniform Karcotic 
Drug Act, i t  is not necessary for the State to offer proof negativing any 
esception, excuse, proviso, or exemption contained in Article 5A. G.S. 
90-113.4. 

8. Indictment and  Warran t  8 9- charge of crime 
An indictment must allege all the elements of the offense charged. 

9. Constitutional Law § 2S- defendant's r igh t  t o  b e  informed of crinie 
A defendant is entitled to be informed of the accusation against him 

and to be tried accordingly. 

10. Criminal Law 8 11- conviction on lesser included offense 
A defendant indicted for a criminal offense may be convicted of the 

charged offense or of a lesser included offense when the greater offense 
charged in the bill contains all the essential elements of the lesser offense, 
all of which could be proved by proof of the allegations of fact contained 
in the indictment. G.S. 15-170. 

11. Criminal Law 8 11- lesser included offense -necessity f o r  in- 
structions 

Where there is evidence of defendant's guilt of a lesser included offense, 
the court must charge thereon even when there is no specific prayer for 
the instruction; error in failing to do so will not be cured by a verdict 
finding defendant guilty of a higher degree of the same crime. 



N.C.] SPRING T E R M  1970 363 

12. Narcotics § 1- elements of t h e  offenses - defenses - exemptions 
and  exceptions 

The exceptions to and the exemptions from the provisions of G.S. 90. 
113.2(3) and G.S. 90-113.2(5) are not constituent elements of the statu- 
tory crimes, but are matters which defendant may prove a s  defenses to 
the charges created by the respective statutes. 

13. Narcotics § 1- felony prosecution - lesser included offense of pos- 
session f o r  purpose of sale 

The misdemeanor of the unlam-ful possession of barbiturates, G.S. 90- 
113.2(3), is a lesser included offense of the felony of possession of bar- 
biturates for the purpose of sale, G.S. !)0-113.2(5). 

14. Narcotics 8 4-- felony prosecution - evidence of misdemeanor - 
submission of issue 

In a prosecution on indictment charging defendant with the felony of 
possession of 205 capsules of a barbiturate for the purpose of sale, there 
was ample evidence to support a jury finding that defendant was guilty of 
the lesser included misdemeanor of unlawful possession of barbiturates, 
and the trial court erred in falling to submit the misdemeanor issue to 
the jury. 

15. Indictment a n d  Warran t  § 9--- charge of statutory crime- use of 
"and" 

Where a statute sets forth several ways by which the offense may be 
committed, the warrant or indictment correctly charges conjunctively. 

ON certiorari to North Carolina Court of Appeals to review its 
decision, reported in 6 N.C. App. 381. 

Defendant was tried before a jury in Cumberland County Su- 
perior Court on the following bill of indictment: 

"THE JTJRORS FOR T H E  STATE UPON T H E I R  OATH 
PRESENT, Tha t  Jose A. Riera, late of the County of Cumber- 
land, on or about the 14th day of October, 1968, with force and 
arms, a t  and in the County aforesaid, unlawfully, willfully and 
feloniously did possess and have under his control a t  312 Eliza- 
beth Street, Fayetteville, North Carolina, a barbiturate drug, 
to wit: 205 capsules of a barbiturate preparation known as 
Tuinal, for the purpose of sale, barber (sic), exchange, supply- 
ing, giving away and furnishing, contrary to the form of the 
Statute in such case made and provided and against the peace 
and dignity of the State." 

The State offered evidence which tended to show that  police offi- 
cers, armed with a search warrant, conducted a search of defendant's 
home and found a box containing 205 capsules. The box also con- 
tained several small cellophane-type envelopes and several manila- 
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type envelopes. Each of the 205 capsules was of identical coloration 
-half red and half blue. Each had the identical code number "Lilly 
F 65" impressed upon it. State's witness William S. Best, who was 
qualified as an expert witness in the field of chemical analysis, tes- 
tified that  he received 205 capsules from SBI Agent Stewart, tha t  
he tested some of them and found tha t  they contained a combination 
of two separate and distinct barbiturates, amytal and seconal. H e  
stated that  the code number "65" on the Eli Lilly product indicated 
that  the capsules were "Tuinal", a brand name adopted by Eli Lilly 
for capsules containing amytal sodium and seconal sodium. He  stated 
tha t  he did not test all 205 capsules and tha t  he did not know ex- 
actly how many he did test. The witness said tha t  he usually tested 
three or four and looked a t  the others to see if they all had the same 
physical appearance. 

The State further offered evidence which tended to show tha t  
the capsules tested by the witness Best were the same capsules found 
in defendant's home. 

Defendant's evidence tended to show that  he was a member of 
the armed services, stationed a t  Fort  Bragg, and tha t  he found the 
box containing the capsules and envelopes behind a service club a t  
the training center some three or four weeks before the search; he 
did not intend to use or sell them and he did not know what they 
were; that  i t  was his intention to throw them out, but after putting 
them in the dresser he had forgotten all about them. 

The jury returned a verdict of "guilty of possession of narcotic 
drugs for the purpose of sale." The jury was polled, and all the 
jurors assented to the verdict. The court thereupon entered judg- 
ment committing defendant to the custody of the Commissioner of 
Corrections for not less than two nor more than four years, to be as- 
signed to do labor as provided by law. 

Defendant appealed to the North Carolina Court of Appeals and 
that  court found no error in the trial below. Defendant petitioned 
this Court for certiorari to the North Carolina Court of Appeals to  
review its decision pursuant to G.S. 7A-31 (c) (1) and (2) .  The  pe- 
tition was allowed by order dated 10 December 1969. 

Attorney General Morgan and Trial Attorney James E.  Magner, 
Jr., for the State. 

Downing, Downing and David for defendant. 
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Defendant assigns as error the trial court's failure to allow his 
rriotion for judgment as of nonsuit. 

The portions of the statute relevant t,o decision in this case are 
as follows: 

"8 90-113.2. Prohibited acts. -It shall be unlawful: 

"(3) For any person 1:o possess a barbiturate or stimulant 
drug unless such person obtained such barbiturate or stimulant 
drug in good faith on the prescription of a practitioner in ac- 
cordance with subdivision ( 1 ) a  or in accordance with subdivi- 
sion (1)c of this section or in good faith from a person licensed 
by the laws of any other state or the District of Columbia to 
prescribe or dispense barbiturate or stimulant drugs. 

"(5) For any person to possess for the purpose of sale, bar- 
ter, exchange, dispensing, supplying, giving away, or furnishing 
any barbiturate or stimulant drugs; and, provided, the posses- 
sion of one hundred or more tablets, capsules or other dosage 
forms containing either barbiturate or stimulant drugs, or a 
combination of both, shall be prima facie evidence tha t  such 
possession is for the purpose of sale, barter, exchange, dispens- 
ing, supplying, giving away, or furnishing." 

' '8 90-113.8. Penalties. - ( a )  Any person who violates, or 
who conspires with, aids, abets, or procures another to violate, 
G.S. 90-113.2(5) relating 'io the illegal possession for the pur- 
pose of sale, barter, exchange, dispensing, supplying, giving 
away, or furnishing of ba~bi turate  or stimulant drugs, shall be 
guilty of a felony and upon conviction thereof shall be punished 
by imprisonment for not less than six months, nor more than 
five years. Upon a second or subsequent conviction for a viola- 
tion of G.S. 90-113.2(5) the punishment shall be imprisonment 
for not less than one nor inore than ten years. 

" (b )  Any person who violates, or conspires with, aids, abets, 
or procures another to viohte,  any provision of this article, other 
than G.S. 90-113.2(5), shall be guilty of a misdemeanor and 
upon conviction shall be punished by a fine of not more than 
one thousand dollars ($1,000.00), or by imprisonment for not 
more than two years, or both, in the discretion of the court. 
Upon a second or subsequent conviction for a violation of any 
provision of this article, other than G.S. 90-113.2(5), the de- 
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fendant shall be guilty of a felony and shall be fined or im- 
prisoned, or both, in the discretion of the court." 

G.S. 90-113.2 and G.S. 90-113.3 enumerate certain specific excep- 
tions to and exemptions from the prohibited acts contained in Article 
5A, Chapter 90. 

[I] Defendant does not challenge the testimony of witness Wil- 
liam Best to the effect that  the capsules actually tested contained the 
barbiturate prohibited by statute. He  simply contends that, without 
testing 100 or more of the capsules, the testimony of the witness does 
not create prima facie evidence that  defendant's possession of the 
capsules was for the purpose of sale, barter, exchange, dispensing, 
supplying, giving away, or furnishing, and that  the State's other evi- 
dence is not sufficient, standing alone, to  carry the case to the jury. 

The well-recognized rules regarding sufficiency of evidence to  
withstand nonsuit are stated in State v. Bogan, 266 N.C. 99, 145 S.E. 
2d 374, as follows: 

"The test of its sufficiency to withstand the motion for nonsuit, 
however, is the same whether the evidence is circumstantial, 
direct, or both. State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431. 
'If there be any evidence tending to prove the fact in issue, or 
which reasonably conduces to its conclusion as a fairly logical 
and legitimate deduction, and not merely such as raises a sus- 
picion or conjecture in regard to it, the case should be submitted 
to the jury.' State v. Johnson, 199 N.C. 429, 431, 154 S.E. 730, 
731. . . . It does not mean that the evidence, in the court's 
opinion, excludes every reasonable hypothesis of innocence. 
Should the court decide that  the State has offered substantial 
evidence of defendant's guilt, i t  then becomes a question for the 
jury whether this evidence establishes beyond a reasonable doubt 
that defendant, and no other person, committed the crime 
charged. State v. Thompson, 256 N.C. 593, 124 S.E. 2d 728." 

An examination of the Addendum to the Record and the transcript 
of evidence taken in this case reveals testimony by the witness Best 
that  he selected a t  random some of the capsules delivered to him for 
testing, and by chemical test found the capsules to contain two bar- 
biturates, namely, seconal and amytal, which are the constituent 
parts of a drug sold under the name Tuinal; the remaining capsules 
were all identical in coloration, each had an identical code number 
- "Lilly F 65" - impressed upon it, and the code number indicated 
that i t  contained Tuinal, the brand name adopted by the Eli Lilly 
Company for its product containing component parts identical to  
those found by Mr. Best in the capsules tested. 



N.C.] SPRING TERM 1970 367 

From this evidence the jury could find that defendant had in his 
possession 100 or more tablets containing barbiturate drugs. If this 
finding be made, the fact so found is prima facie evidence that  the 
possession was for the purpose of sale, barter, exchange, dispensing, 
supplying, giving away, or furnishing. 

12-71 A prima facie case doe:; nothing more than carry the case to 
the jury for its determination. Owens v. Kelly, 240 N.C. 770, 84 
S.E. 2d 163. Likewise, prima facie evidence is no more than sufficient 
evidence to establish the vital facts without further proof, if i t  sat- 
isfies the jury. In  a criminal case the jury is a t  full liberty to acquit 
the defendant if i t  is not satisfied from all the evidence - including 
prima facie evidence-that defendant's guilt has been proven be- 
yond a reasonable doubt. I n  short, the inference or conclusion which 
may be drawn from certain facts recited in the statute may justify, 
but not compel, a verdict adverse to the defendant. Ordinarily, the 
establishment of prima facie evidence does not shift the burden of 
the issue from the State to the defendant. State v. Bryant, 245 N.C. 
645, 97 S.E. 2d 264; State v. bvillcerson, 164 N.C. 431, 79 S.E. 888. 
However, defendant is indicted under Article 5A, Chapter 90, of the 
General Statutes, and G.S. 90-113.4 (contained in Article 5A) spe- 
cifically provided : 

"In any complaint, information, or indictment, and in any 
action or proceeding brought for the enforcement of any provi- 
sion of this article, i t  shall not be necessary to negative any ex- 
ception, excuse, proviso, or exemption, contained in this article, 
and the burden of proof oi any such exception, excuse, proviso, 
or exemption shall be upon the defendant." 

Thus it  is not necessary for the State to offer proof negativing any 
such exception, excuse, proviso or exemption contained in Article 5A. 
G.S. 90-113.4; State v. Coolce, 270 N.C. 644, 155 S.E. 2d 165. 

In the instant case the prima facie evidence relating to posses- 
sion of the barbiturate drugs for the purpose of sale, barter, exchange, 
dispensing, supplying, giving away, or furnishing is reinforced by 
other evidence showing concealment and the presence of envelopes 
within the box containing the ~capsules, which permits further infer- 
ence consistent with barter, sale, exchange, dispensing, supplying, 
giving away, or furnishing. 

[I] We hold that the Court of Appeals properly decided that 
"There was ample evidence to require submission of the case to the 
jury.'' 

Defendant next assigns as error t,he failure of the trial judge to 



368 I N  T H E  SUPREME COURT [276 

submit to and instruct the jury upon the question of defendant's 
guilt of the misdemeanor, possession of barbiturate drugs, G.S. 90- 
113.2 (3).  

18-11] It is a universal rule that an indictment must allege all 
the elements of the offense charged. A defendant is entitled to be 
informed of the accusation against him and to be tried accordingly. 
State v. Wilkcrson, supra; State v. Greer, 238 N.C. 325, 77 S.E. 2d 
917. I t  is also well recognized in North Carolina that when a de- 
fendant is indicted for a criminal offense he may be convicted of the 
charged offense or of a lesser included offense when the greater of- 
fense charged in the bill contains all the essential elements of the 
lesser offense, all of which could be proved by proof of the allega- 
tions of fact contained in the indictmmt. G.S. 15-170; State v. Over- 
man, 269 N.C. 453, 153 S.E. 2d 44; State v. Rorie, 252 N.C. 579, 114 
S.E. 2d 233; Wharton's Criminal Law and Procedure, Vol. 4 Sec. 
1799, a t  631. Further, when such lesser included offense is supported 
by some evidence, a "defendant is entitled to have the different views 
arising on the evidence presented to the jury upon proper instruc- 
tions, and an error in this respect is not cured by a verdict finding 
the defendant guilty of a higher degree of the same crime, for in such 
case, i t  cannot be known whether the jury would have convicted of 
the lesser degree if the different views, arising on the evidence, had 
been correctly presented in the court's charge." State v. Childress, 
228 N.C. 208, 45 S.E. 2d 42. State v. Burnett, 213 N.C. 153, 195 S.E. 
356; State v. I'eaton, 206 N.C. 682. 175 S.E. 296. When there is evi- 
dence to support the milder verdict, the court must charge upon i t  
even when there is no specific prayer for the instruction. State v. 
Wagoner, 249 N.C. 637, 107 S.E. 2d 83. 

Thus, in order to sustain this assignment of error it must be 
established (1) that the misdemeanor of possession of barbiturate 
or stimulant drugs (G.S. 90-113.2(3)) is a lesser included offense of 
the felony of possession of barbiturate or stimulant drugs for sale, 
barter, exchange, dispensing, supplying, giving away, or furnishing 
(G.S. 90-113.2(5)) and (2) there must be some evidence that  the 
lesser degree of the crime has been committed. 

The Court of Appeals, in deciding that  G.S. 90-113.2(3) was not 
a lesser included offense of G.S. 90-113.2(5), relied upon the case of 
State v. Cofield, 247 N.C. 185, 100 S.E. 2d 355. There the Court, in 
construing G.S. 18-50, which makes i t  a general misdemeanor to 
possess intoxicating liquor for the purpose of sale, and G.S. 18-48, 
which makes i t  a general misdemeanor to possess whiskey upon which 
taxes imposed by the United States Congress or the State of North 
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Carolina have not been paid, held that  "Each statute creates a spe- 
cific criminal offense, and a violation of G.S. 18-48 is not a lesser. 
offense included in the offense defined in G.S. 18-50." In Cofield the 
Court cited State v. Morgan, 246 K.C. 596, 99 S.E. 2d 764; State v. 
Daniels, 244 N.C. 671, 94 S.E. 2d 799; State v. Hall, 240 N.C. 109, 
81 S.E. 2d 189; State v. Peterson, 226 N.C. 255, 37 S.E. 2d 591; State 
v. McSeill, 225 K.C. 560, 35 S.E. 2d 629. An examination of these 
cited cases discloses that  each cites as authority and relies upon the 
reasoning contained in the case of State v. fifciVeil1, supra. In Mc- 
Yeill the defendant was charged by wtrrant with possession of illicit 
liquor for the purpose of sale, a violation of G.S. 18-50. There was 
no other count or charge contained in the warrant. The Court, hold- 
ing that there was insufficient evidence to go to the jury as to pos- 
session for the purpose of sale and ths~t  defendant could not be con- 
victed of possessing nontaxpaid liquor, stated: 

". . . (T)he  charge contained in the warrant under which 
the defendant was held to answer was possession of illicit liquor 
for the purpose of sale. There was no other count or other charge 
in the warrant. Manifestly the defendant was charged with vio- 
lation of G.S., 18-50. She could not be convicted under 18-48. 
These two statutes define misdemeanors and are on equal foot- 
ing. Neither prescribes or includes a lesser offense or one of 
lesser degree. G.S., 18-48, may not be regarded as constituting 
a lesser or different offense embraced in G.S., 18-50." 

This line of cases is distinguishable from the instant case, because 
in the cases construing G.S. 18-48 and 18-50 there was no lesser of- 
fense to be included. Both statutes create misdemeanors of the same 
dignity, and a violation of either of the statutes would warrant iden- 
tical punishment. 

[I21 The indictment in the instant case, in part, charged that de- 
fendant "unlawfully, wilfully and feloniously did possess and have 
under his control . . . a barbiturate drug . . . for the purpose 
of sale, barter, exchange, dispensing, supplying, giving away, and 
furnishing." The exceptions to and exemptions from the provisions 
of the two statutes here considered are not constituent elements of 
the crimes which they create, but are matters which defendant may 
prove as defenses to the charges created by the respective statutes. 
State v. Cooke, supra. Thus, t'o prove the felony as charged, the 
State must prove (1) unlawful possession of the barbiturate and 
(2) that  i t  was possessed "for the purpose of sale, barter, exchange, 
. . ." To prove the misdemeanor, G.S. 90-113.2(3), the State must 
only prove unlawful possession of the drug. 
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1131 Although not separately stated, the indictment in the instant 
case charging the felony, G.S. 90-113.2(5), included all the elements 
necessary to prove the misdemeanor, G.S. 90-113.2(3), and these 
elements could be proven by proof of the facts alleged in the indict- 
ment. We therefore hold that  the misdemeanor created by G.S. 90- 
113.2(3) is a lesser included offense of the crime alleged in the bill 
of indictment. 

[14] There was ample evidence which would allow the jury to find 
that the included crime of less degree was committed by the defend- 
ant. Thus, the trial court erred when it  failed to submit to and in- 
struct the jury upon the question of defendant's guilt of the misde- 
meanor, G.S. 90-113.2(3). 

1151 Finally, defendant requests the court, in the exercise of its 
supervisory jurisdiction, to examine the bill of indictment. He con- 
tends that  there was jurisdictional failure because the bill alleges 
that the defendant possessed the barbiturates for the purpose of sale, 
barter, exchange, supplying, giving sway, and furnishing. The stat- 
ute has the word "orJ' between the words "giving away" and the 
word "furnishing." 

This contention is without merit. The rule in North Carolina is 
that where a statute sets forth several ways by which the offense 
may be committed, the warrant or indictment correctly charges 
conjunctively. State v. Chestnutt, 241 N.C. 401, 85 S.E. 2d 297; 
State v. Blbarty, 238 N.C. 130, 76 S.E. 2d 381; State v. Anderson 
and State v. Brown, 265 N.C. 548, 144 S.E. 2d 581. 

This case is remanded to the North Carolina Court of Appeals 
with direction that i t  remand i t  to Superior Court of Cumberland 
County for a new trial in accordance with the principles herein 
stated. 

New trial. 
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PATRICIA MORSE v. KATHRYN F. CURTIS DOING BUSINESS AS CAXP 
IIUHEE 
- AKD - 

BLEECKER MORSE v. K.4THRYh F. CURTIS DOING BUSIKESS AS CAMP 
IILAHEE 

No. 7 

(Filed 13. March 1970) 

1. Courts § 3-- superior court  - jurisdiction - actions f o r  personal 
injuries 

The superior court is a court of general jurisdiction and has jurisdic- 
tion in all actions for personal injuries caused by negligence, except where 
its jurisdiction is divested by statute. Article IV, 5 2, N. C. Constitution; 
G.S. 7A-240; G.S. 7A-242. 

2. Courts 8 3-- superior court .- jurisdiction -workmen's compensa- 
tion 

By statute the superior court is divested of original jurisdiction of all 
actions which come within the provisions of the Workmen's Compensation 
Act. 

3. Master and  Servant § 85-- Jurisdiction of Industrial Commission 
The Industrial Commission is not a court of general jurisdiction but 

is an administrative board mil:h quasi-judicial functions, and has only 
that jurisdiction conferred by statute, which jurisdiction may not be con- 
ferred or enlarged by act or consent of the parties. 

4. Master and  Servant 8 93- workmen's compensation claim - deter- 
mination of jurisdiction by Industrial Commission 

When the jurisdiction of the Industrial Commission is invoked by the 
filing of a workmen's comgensation claim with it, the Commission's first 
order of business is to determine if the claim is properly before it and 
then proceed according to law. 

5. Master and  Servant 8 87- workmen's compensation claim -ad- 
mission of liability under  Compensation Act - subsequent common- 
law to r t  action 

Where plaintiff had filed a workmen's compensation claim with the In- 
dustrial Commission and defendlint had admitted liability under the Work- 
men's Compensation Act, plaintiff was not precluded from thereafter filing 
in the superior court a civil action for personal injuries, absent an un- 
challenged determination of jurisdiction by the Industrial Commission 
coupled with action resulting in recovery by plaintiff, or a challenge to its 
jurisdiction resulting in a final appellate holding establishing the Com- 
mission's jurisdiction. 

6. Master and  Servant § 87; Pleadings § 16; Courts 8 % action 
for  personal injuries - plea i n  b a r  - workmen's compensation ac- 
tion - procedure by t r ia l  court 

Where defendant alleged as a plea in bar to plaintiff's action for per- 
sonal injuries that plaintiff was an employee of defendant a t  the time she 
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was injured and was limited to an action in the Industrial Commission 
under the Workmen's Compensation Act, the trial court, sitting without a 
jury by consent of the parties, followed the proper procedure in determin- 
ing the plea in bar by hearing evidence offered by the parties, finding facts, 
reaching conclusions of law and thereupon entering judgment, since the 
court's determination of the plea in bar necessarily exercised the inherent 
judicial power of the court to determine its jurisdiction. 

7. Appeal and Error 5 57- review of findings of fact 
Findings of fact by a trial judge are conclusive when supported by com- 

petent evidence, even when there is a conflict in the evidence, but an ex- 
ception to a finding of fact not supported by competent evidence must 
be sustained. 

8. Master and Servant § 87; Pleadings § 15; Appeal and Error 9 57- 
action for personal injuries - plea in bar - workmen's compensation 
action - employee or independent contractor - sufficiency of evidence 
to support court's findings 

In  this hearing upon defendant's plea in bar to plaintiff's action for per- 
sonal injuries on the ground that plaintiff was an employee of defendant 
a t  the time she was injured and was limited to an action in the Industrial 
Commission under the Workmen's Compensation Act, the record evidence 
does not support the trial judge's findings of fact upon which he based his 
conclusions of law that plaintiff, who had contracted to work as  a coun- 
selor and head of the saddle seat riding program a t  defendant's summer 
camp, was not an employee of defendant but was an independent contrac- 
tor, and that the superior court had jurisdiction of the subject matter, 
and defendant's plea in bar was improperly overruled. 

ON appeal from, and on certiorari to North Carolina Court of 
Appeals to review its decision reported in 6 N.C. App. 591. 

Patricia Morse instituted her civil action in Henderson County 
Superior Court on 6 June 1967, by which she seeks damages for per- 
sonal injuries sustained by her on 15 August 1964 a t  Camp Illahee 
near Brevard, North Carolina. On the same day her father, Bleecker 
Morse, instituted a civil action in the same court to recover for med- 
ical expenses incurred by him as a result of the injuries incurred by 
Patricia Morse and for his loss of his daught,er's services during her 
minority. 

On 26 July 1966 Patricia Morse and her father had instituted 
civil actions in Henderson County Superior Court by issuance of 
summons, by which each sought similar relief as in the present ac- 
tions. Upon issuance of summons, an order was obtained in each case 
granting an extension of time to file complaint. Complaints were 
never filed in those actions, and on 3 August 1966 Patricia Morse 
filed a claim with the North Carolina Industrial Commission for 
compensation under the Workmen's Compensation Act for the in- 
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juries sustained by her on 15 August 1964. On 6 June 1967, each 
plaintiff took a voluntary nonsuit as to the actions commenced on 
26 July 1966, and on the same day instituted the civil actions now 
pending in Henderson County Superior Court. Defendant duly filed 
answer in each case and by her First Further Answer and Defense 
and as a plea in bar in each case, alleged: 

"1. Tha t  a t  the time and on the occasion complained of in 
the complaint, plaintiff was an employee of the defendant in the 
conduct of the operation of Camp Illahee and was a t  the time 
and on the occasion complained of in the complaint within the 
course and scope of her employment and about the business of 
the defendant as employer, and both parties were thereby bound 
by and subject to the Workmen's Compensation Act of the State 
of North Carolina. 

('2. That  by reason o ' ~  the fact that  plaintiff was an em- 
ployee and the defendant her employer subject to the provisions 
of the North Carolina WOI-kmen's Compensation Act, the rights 
and remedies therein granied exclude all other rights and rem- 
edies of the said plaintiff as against the defendant as her em- 
p l o y ~ r ,  and the North Carolina Workmen's Compensation Act 
is here pleaded as a bar to the right to prosecute this action for 
that this Court does not have jurisdiction by reason of the rela- 
tionship between plaintiff and defendant, and tha t  exclusive 
jurisdiction of any rights of the plaintiff are in the Industrial 
Commission of the State of North Carolina. 

"3. That  the plaintiff, Patricia Morse, as employee, has 
made claim for compensation pursuant to the North Carolina 
Workmen's Compensation Act, and this defendant has admitted 
the employer-employee relationship and that  her injury was 
caused by an accident arising out of the employment." 

The cases were, by consent, consolidated for hearing without a 
jury on the pleas in bar before Judge W. K. McLean. Judge McLean 
heard the evidence, including the entire record of the previous court 
actions filed in 1966 and the record of Patricia Morse's claim prev- 
iously filed with the North Carolina Industrial Conlmission. Other 
evidence heard will be considered in the opinion. 

Judge McLean, after hearing all the evidence, entered judgment 
in which he concluded that  Patricia Morse was an independent con- 
tractor and tha t  jurisdiction of the subject matter was in Henderson 
County Superior Court, and thereupon overruled defendant's pleas 
in bar. Defendant appealed to the North Carolina Court of Appeals, 
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where the action of the trial court was affirmed. Defendant appealed 
and also filed petition with this Court for certiorari to the North 
Carolina Court of Appeals to review its decision pursuant to G.S. 
7A-31 (c) (1) (2) and (3).  The petition was allowed by order dated 
22 January 1970. 

Uzzell and DuMont by Harry DuMont, and Francis M. Coiner 
for plai?ztiffs-appellees. 

Landon Roberts, Ralph H .  Ramsey, Jr., Ramsey, Hill & Smart 
for defendant-appellant. 

The question here presented for decision is: Did the Court of 
Appeals err in affirming the trial judge's action in overruling defend- 
ant's pleas in bar and allowing plaintiff's motion to strike defend- 
ant's entire First Further Answer and Defense? 

Defendant first contends that  when plaintiff Patricia Morse filed 
her claim with the Industrial Commission and the defendant there- 
after admitted liability, the North Carolina Industrial Commission 
was invested with exclusive jurisdiction. I n  support of this position 
defendant cites and relies upon G.S. 97-9 and G.S. 97-10.1. We quote 
both sections: 

" $  97-9. Employer to secure payment of compensation. - 
Every employer who accepts the compensation provisions of this 
article shall secure the payment of compensation to his employees 
in the manner hereinafter provided; and while such security re- 
mains in force, he or those conducting his business shall only be 
liable to any employee who elects to come under this article for 
personal injury or death by accident to the extent and in the 
manner herein specified." 

' '3  97-10.1. Other rights and remedies against employer ex- 
cluded. - If the employee and the employer are subject to and 
have accepted and complied with the provisions of this article, 
then the rights and remedies herein granted to the employee, 
his dependents, next of kin, or personal representative shall ex- 
clude all other rights and remedies of the employee, his depend- 
ents, next of kin, or representative as against the employer a t  
common law or otherwise on account of such injury or death." 
(Emphasis added) 

11-31 The General Court of Just'ice consists of an appellate di- 
vision, a Superior Court division, and a District Court division. The 
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Superior Court is a court of general jurisdiction and has jurisdiction 
in all actions for personal injuries caused by negligence, except 
where its jurisdiction is divested by statute. Article IV, Section 2, 
North Carolina Constitution; G.S. 7A-240, G.S. 78-242; Bryant v. 
Dougherty, 267 N.C. 545, 148 S.E. 2d 548. By statute the Superior 
Court is divested of original jurisdiction of all actions which come 
within the provisions of the Workmen's Compensation Act. Neal v. 
Clary, 259 N.C. 163, 130 S.E. 2c. 39; Thomason v. Cab Co., 235 N.C. 
602, 70 S.E. 2d 706; Hedgepeth v. Casualty Co., 209 N.C. 45, 182 
S.E. 704. Conversely, 

"The Industrial Commission is not a court of general ju- 
risdiction. It is an administ~.ative board with quasi-judicial func- 
tions and has a special or limited jurisdiction created by statute 
and confined to its terms. Its jurisdiction may not be enlarged 
or extended by act or consent of parties, nor may jurisdiction 
be conferred by agreement or waiver. Har t  v. Motors, 244 K.C. 
84, 92 S.E. 2d 673; Reaves v. Mzll Co., 216 N.C. 462, 5 S.E. 2d 
305." Letterlough v. Atkins, 258 X.C. 166, 128 S.E. 2d 215. 

In the case of Hanks v. Utzlities Commission, 210 N.C. 312, 186 
S.E. 252, the facts show that Curtis E. Hanks died by reason of in- 
juries received while employed by Southern Public Utilities Com- 
pany. His employer filed a report of the accident which resulted in 
Hanks' death with the Commission on its required forms in Decem- 
ber 1929. Hanks' administrator filed an action in Superior Court of 
Wilkes County under provisions of the Federal Employers Liability 
Act. This action remained in fieri in V7ilkes County Superior Court 
until 8 January 1935, when a voluntary nonsuit was taken. The first 
action taken before the Xorth Carolina Industrial Commission by 
the -4dministrator of Hanks' estate was a formal petition for award 
and request for hearing on 23 March 1935 -more than five years 
after the date of death. The Workmen's Compensation Act a t  that 
time provided that right to compensation would be barred unless n 
claim was filed within one year of dflath. The defendant denied lia- 
bility and contended that the plaintiff was barred because claim had 
not been filed within one year after the enlployee's death and be- 
cause plaintiff had elected to ~roceed  under the Federal Employer's 
Liability Act in Wilkes County Superior Court. The North Carolina 
Industrial Comn~ission denied compeneation and upon appeal the 
Superior Court overruled the Commission. This Court in reversing 
the action of the Superior Court stated: 

"The restriction upon proceeding in another forum is that  a re- 
covery in the one form of action bars recovery in the other. As 
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was said in Phifer v. Berry, 202 N.C. 388: 'He may recover by 
one of the alternate remedies, but not by both.' 

"The procedure upon the consideration and determination of 
a matter within the jurisdiction of the Industrial Commission, 
agreeable to the provisions of the act and the rules and regu- 
lations promulgated by the Comnlission, conforms as near as 
may be to the procedure in courts generally. By  analogy, cases 
should be disposed of by some award, order, or judgment final 
in its effect, terminating the litigation. Employers' Ins. Ass'n. v. 
Shilling, 259 S.W., 236; Todd v. Casualty Co., 18 S.W. (2d) ,  695. 
A final judgment is the conclusion of the law upon the estab- 
lished facts, pronounced by the court. Lawrence v. Beck, 186 
N.C., 196; Swain v. Bonner, 189 N.C., 185. 

"The record before us fails to show any final order or ad- 
judication of any kind prior to the one appealed from. 

"A claim for compensation lawfully constituted and pend- 
ing before the Commission may not be dismissed without a 
hearing and without some proper form of final adjudication. 

"No statute of limitations runs against a litigant while his 
case is pending in court." 

See also Prat t  v. Upholstery Co., 252 N.C. 716, 115 S.E. 2d 27. 

[4] The filing of plaintiff's claim with the Industrial Commission 
invoked its jurisdiction. When its jurisdiction is invoked, the Com- 
mission's first order of business is to determine if the claim is prop- 
erly before i t  and then proceed according to law. Letterlough v. At- 
kins, supra. 

151 In  the instant case there has been no recovery in either forum. 
The Industrial Commission has made no final order or adjudication 
of any kind. A fortiori, i t  has merely continued consideration of 
plaintiff's claim without taking any action to determine whether the 
parties are subject to the Workmen's Compensation Act. The only 
order determining any matter with finality is the one now before us 
from the Superior Court. Absent an unchallenged determination of 
jurisdiction coupled with action resulting in recovery by plaintiff, 
or a challenge to its jurisdiction resulting in a final appellate holding 
establishing the Commission's jurisdiction, plaintiff was not pre- 
cluded from filing her action in Superior Court because she had pre- 
viously filed claim with the Industrial Commission and defendant 
had thereafter admitted liability under the Workmen's Compensa- 
tion Act. 
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[6] Consequently, Judge McLean, sitting without a jury, by con- 
sent of the parties, f o l l o ~ e d  the proper procedure in determining the 
pleas in bar by hearing evidence offered by the parties, finding facts, 
reaching conclusions of law, and thereupon entering judgment. His 
determination of these particular pleas in bar necessarily exercised 
the inherent judicial power of the court to determine its jurisdiction. 
Manifestly, this determination of jurisdiction is subject to appellate 
review. Burgess 2). Gibbs, 262 N.C. 462, 137 S.E. 2d 806; Jones v .  Oil 
Co., 202 N.C. 328, 162 S.E. 741. By  the judgment entered the trial 
judge overruled defendant's pleas in bar. 

The findings of fact included the following: 

"3. That  the plaintiff, Patricia Morse, upon accepting em- 
pioyment pursuant to the written contract dated March 4, 1964, 
located and chose horses to be used by her as head of the saddle 
seat riding program a t  Camp Illahee, Inc., which was owned 
and operated by the defendant. 

"4. Tha t  the plaintiff, Patricia Morse, was engaged during 
the 1964 camp season as Eead of the saddle seat program, and 
as such, had the independent use of her skill, knowledge and 
training in the execution of said program; was engaged as head 
of the saddlt: seat program because of her independent skill and 
occupation as a horseback riding instructor; that  she was em- 
ployed to perform said duties a t  the fixed price of $400.00 plus 
living expenses a t  the camp for the entire camp season; that  
said plaintiff in the performance of her duties had complete 
charge and control of said program, dctermining solely the type 
of instruction to be given and the times when such instruction 
was to be given, and was not subject to discharge for adopting 
one method of performing her duties rather than another; that  
said plaintiff was free to use such assistants in said program as  
she deemed proper, and had full control and the right to con- 
trol such assistants; tha t  said plaintiff in fact had full respon- 
sibility and control, including the right to control the saddle seat 
riding program a t  the defendant's camp during the 1964 camp 
season, more particularly, from June 25, 1964, up to and includ- 
ing August 15, 1964, the date of the occurrence giving rise to  
this action." 

"9. Tha t  on the aformaid occasion and prior thereto on 
August 15, 1964, the plaintiff, Patricia Morse, was not perform- 
ing any of the duties for which she had been employed, nor had 
said plaintiff a t  any time been instructed not to use the afore- 
said shed." 
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Based on these findings of fact, Judge McLean, in,ter alia, con- 
cluded as a matter of law: 

''That this Court has jurisdiction of the parties and the sub- 
ject matter of these actions." 

"That the plaintiff, Patricia Morse, during the 1964 camp 
season and up to and including August 15, 1964, was not an 
employee of the defendant, but was an independent contractor." 

I n  the landmark case of Hayes v. Elon College, 224 N.C. 11, 29 
S.E. 2d 137, the Court enumerated elements ear-marking a contract 
as creating the relationship of employer and independent contractor 
as follows: 

"The person employed (a)  is engaged in an independent busi- 
ness, calling, or occupation; (b) is to have the independent use 
of his special skill, knowledge, or training in the execution of 
the work; (c) is doing a specified piece of work a t  a fixed price 
or for a lump sum or upon a quantitative basis; (d) is not sub- 
ject to discharge because he adopts one method of doing the 
work rather than another; (e) is not in the regular employ of 
the other contracting party; (f) is free to use such assistants as 
he may think proper; (g) has full control over such assistants; 
and (h) select,s his own time." 

Considering the relationship of employer-employee and employer- 
independent contractor in the case of Scott v. Lumber Co., 232 N.C. 
162, 59 S.E. 2d 425, the Court said: 

". . . The test to be applied in determining whether the re- 
lationship of the parties under a cont,ract for the performance 
of work is that of employer and employee, or that  of employer 
and independent contractor is whether the party for whom the 
work is being done has the right to control the worker with re- 
spect to the manner or method of doing the work, as distinguished 
from the right merely to require certain definite results con- 
forming to the contract. If the employer has the right of con- 
trol, i t  is immaterial whether he actually exercises it." 

[7] We recognize the often-repeated rule that  findings of fact by 
a trial judge are conclusive when supported by competent evidence, 
even when there is conflict in the evidence, but an exception to a 
finding of fact not supported by competent evidence must be sus- 
tained. Horton v. Redevelopment Commission, 264 N.C. 1, 140 S.E. 
2d 728; Insurance Co. v. Lambeth, 250 N.C. 1, 108 S.E. 2d 36. 
[8] The question crucial to decision in this case is whether the 
trial court correctly concluded that  "The plaintiff, Patricia Morse, 
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during the 1964 camp season and up to and including August 15, 
1964, was not an employee of the defendant, but was an independent 
contractor." If this conclusion was correctly reached, then defend- 
ant's pleas in bar were correctly overruled because the statute ex- 
pressly provides tha t  the Workmen's Compensation Act only ap- 
plies where the employer-employee relationship exists. G.S. 97-2; 
Hicks v. Guilford County, 267 N.C. 364, 148 S.E. 2d 240 (1966); 
Hayes v. Elon College, supra. 

We must, therefore review tJhe record to determine if the record 
evidence supports the findings of fact  upon which this conclusion 
was based. 

h portion of the evidence pertinent to decision in this case is 
summarized in part  and quoted in part, as follows: 

Plaintiff Patricia Morse, then age 20, sustained an injury on the 
premises of defendant on 15 Akugust 1964; she had entered into a 
written contract (which has not been made a part  of the record) to 
work as a counselor and head of the "saddle seat program" during 
the summer of 1964 for a salary of "$400 and something" plus board, 
lodging and laundry. Plaintiff, Patricia Morse, testified: 

"In 1964, a t  Camp Illahee, I was termed a senior counselor 
and head of the saddle seat riding department. 

"After the first week of camp, we were allowed one day a 
week, until the last week of camp and we were not allowed to 
leave. 

"When I was allowed one day a week after the first week 
of camp, I signed out when I took my time off, and I was then 
free to come either to my home or anywhere I wanted to go. 

". . . As head of the saddle seat riding department, I in- 
structed my little girls in the riding of horses. Tha t  program 
started a t  6:30 A.M., and then we broke for breakfast, of 
course, and then we resumed again a t  9 o'clock, from 9 until 11, 
classes and from 3 to 5 w e  had classes. 

"My routine and schedule began a t  6:30 each morning. We 
had classes from 6:30 to :1:30. Your next class started a t  9-  
i t  had been a long time and I don't remember what time we had 
breakfast, but between 7:30 and 9 o'clock you had breakfast. 
During that  period of time, I had the duty to sit a t  one of the 
tables with the little campers, which I rotated probably weekly. 
At each meal, whether breakfast,, lunch or dinner, I sat  a t  the 
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table with the campers, unless I had a day off. When I had a 
break for lunch, I came back and sat  a t  the table and supervised 
the noon meals for the campers. I had classes in the afternoon 
and then I had dinner or the supper meal, a t  which time I sat a t  
the table with the campers and supervised their meals. 

"After supper a t  night, the activities varied. I was there ap- 
proximately half an hour after dinner and went until about 
8:30. Sometimes I assisted in their preparation and making sure 
the planned activities in the evening went along. Most of the 
time, we had people that  planned the activities for us and we 
just enjoyed them. I went with my campers to enjoy the ac- 
tivities in the evening. 

"Taps blew a t  9 o'clock and I was to have the children in 
bed by a quarter of 9. Sometimes i t  was my responsibility to 
see that  my children were in bed by 9 o'clock. 

". . . I n  1964, as head of the saddle seat program, i t  was 
my duty to find horses, and I chose those horses. I determined 
which ones were to be rented or hired or used. During the year 
1964, I set up the program for the saddle seat division." 

The record further shows tha t  there were more than five persons 
employed by defendant and tha t  defendant listed Patricia Morse as 
an employee for Federal Insurance Contribution Act (F.I.C.A.) and 
for state and federal income tax purposes; tha t  the F.I.C.A. taxes 
were paid by defendant for Patricia Morse for the year 1964. On 
15 August 1964 no saddle seat riding was scheduled. On that  day 
Patricia Morse and the other counselors were instructed by defend- 
ant  to go down and move their personal automobiles so that  the 
campers' parents could park their automobiles in that space. Al- 
though Patricia did not have a personal car on the premises, she ac- 
companied the other counselors and, when the automobiles were 
moved, she and two other counselors went into a pump house on the 
premises to get out of the rain and to smoke a cigarette. After smok- 
ing a cigarette, plaintiff started out of the pump house to return to 
her cabin and her raincoat caught in the pump gears, causing her to 
react so as to receive serious injuries. 

[8] A careful review of the record, including the evidence, findings 
of fact and conclusions of law, and an application of the legal prin- 
ciples hereinbefore set forth, clearly establish tha t  plaintiff Patricia 
Morse did not possess the independence and other characteristics 
necessary to constitute her an independent contractor. Rather, a re- 
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view of the record evidence, which wac substantially uncontroverted, 
compels a conclusion of law that,  a t  the time she was injured the re- 
lation of employer-employee existed between defendant and Patricia 
Morse. 

We note here, parenthetically, that defendant admitted liability 
under the Workmen's Compensai.ion Act to the Industrial Commis- 
sion and orally affirmed this admission upon argument in this Court. 

The record evidence does not support the trial judge's findings 
upon which he based his conclusions of law that Patricia Morse was 
an independent contractor and that  the Superior Court had jurisdic- 
tion of the subject matter. 

Decision of the Court of Appeals is 

Reversed. 

STATE O F  NORTH CAROLINA V. TT'ILLIBM NORMAN BARROW 

?To. 3 

(Filed 11 March 1970) 

1. Criminal Law § 98; Trial § 5- sequestration of witnesses - dis- 
cretionary with court 

It is the general rule in this State, in both civil and criminal cases, to 
separate witnesses and send them out of the hearing of the Court when 
requested, but this practice is discretionary with the trial judge and may 
not be claimed a s  a matter of right. 

2. Criminal Law 8 9% motion to sequester - review 
A judge's refusal to sequester the State's witnesses is not reriemable 

unless an abuse of discretion is shown. 

3. Criminal Law 8 43; Homicide 5 20- photograph of the deceased - admissibility 
In  a prosecution for homicide, the trial court properly admitted the 

photograph used b r  a State's m~tnees to illustrate his testimony relating 
to the  position and appearance of the deceased's body. 

4. Criminal Law 5 4- gruesome photographs - admissibility 
If a photograph is relevant and material, the fact that i t  is gory or 

gruesome, and thus may tend to arouse prejudice, mill not alone render i t  
inadmissible. 

5. Criminal Law 58 75, 86, 89- impcachnient of defendant -use of 
statement not previously admitted in evidence- harmless error 

In  a homicide prosecution in which the State offered eyewitness testi- 
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mony that the defendant shot the deceased three times and the defendant 
on direct examination denied any recollection that he shot the deceased 
more than once, the defendant was not prejudiced by the solicitor's at- 
tempt to cross examine him with regard to his purported in-custody state- 
ment, not previously introduced, that he had shot the deceased three times, 
where the trial court, upon defendant's objection, struck all reference to 
the purported statement and instructtfi the jury not to consider it. 

6. Criminal Law 9 169- questions of solicitor - objection - prejudice 
Where the court sustains objection to questions asked by the solicitor, 

no prejudice results. 

7. Criminal Law § 169- str iking of evidence- effect on  jury 
When all evidence of a particular character is stricken and the jury 

instructed not to consider it, any prejudice is ordinarily cured, unless 
the evidence stricken was so highly prejudicial that its effect cannot be 
erased from the minds of the jurors. 

8. Criminal Law § 169- admission of technically incompetent evidence - harmless e r ror  
The adniission of evidcnce, eren though technically incompetent, will 

not be held prejudicial unless it  is made to appear that defendant was 
prejudiced thereby and that a different result would have likely ensued 
had the evidence been excluded. 

9. Criminal Law § 117- instructions - scrutiny of defendant's testi- 
mony 

The trial court may properly instruct the jury to scrutinize carefully the 
testimony of defendant and to take into consideration the interest which 
he has in the verdict, but that if after such scrutiny the jury finds he was 
telling the truth, to give his testimony the same weight and credibility as 
that of any disinterested witness. 

10. Homicide § 24- instructions - presumptions arising from inten- 
tional use of deadly weapon - proof of mitigation o r  excuse 

In  a second-degree murder prosecution, the trial court properly in- 
structed the j u r ~  that if they found from the evidence and beyond a rea- 
sonable doubt that the defendant killed the deceased with a deadly weapon, 
then the presumptions arise that the killing was unlawful and that i t  mas 
done with mnlice, thereby constituting murder in the second degree uuless 
the defendant proved to the satisfaction of the jury the facts which would 
justify his act or mitigate it to manslaughter. 

APPEAL by defendant from decision of the Court of Appeals up- 
holding judgment of Beal, S.J., a t  the 2 June 1969 Regular Schedule 
"D" Session of ~IECRLESBURG Superior Court. 

Criminal action upon a bill of indictment charging defendant with 
the murder of John Smith on 8 May 1969. The solicitor sought only 
a verdict of guilty of murder in the second degree or manslaughter, 
as the evidence might disclose. 
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The State's evidence tends to show tha t  defendant and others 
lived in a two-story rooming house a t  204 North McDowell Street 
in the City of Charlotte. The deceased, John Smith, lived next door. 
On 8 May 1969 about 7:30 p.m. defendant and John Smith were 
sitting on the front porch of the rooming house drinking spiked 
Kool-Aid from the same jar and talking. After consuming the con- 
tents of tha t  jar, defendant mixed Kool-Aid with grain alcohol in 
another jar and the two Inen continued to drink. There was no quar- 
rel, disturbance or confusion between them. They were just sitting 
there talking and drinking when defendant arose, entered the room- 
ing house, went upstairs to his room, obtained a single-barreled shot- 
gun, returned downstairs, exited through a side door, went to the 
front of the house and advanced to a point within a few feet of John 
Smith who was still in a chair on the porch. Then, taking his time, 
defendant aimed the gun a t  John Smith and shot him. Smith arose 
from his chair, tried to enter the front door but was unable to get i t  
open, and fell to the floor. Defendant then reloaded his gun, walked 
upon the porch to a point closer to Smith, and shot him again. De- 
fendant then went around the house, re-entered a t  the side door, went 
upstairs, and returned in~n~ediate ly  to the front porch where he shot 
John Smith a third time as he lay on the floor in the doorway. Smith 
died where he lay as a result of the gunshot wounds. No knife, gun 
or other weapon of any kind was found on or about his person. 

As a witness in his own behalf, defendant testified that  John 
Smith had never been to the rooming house before this day; tha t  he 
was sitting on the porch drinking; Kool-Aid mixed with grain alcohol 
when John Smith came up, asked for a drink and was given one. 
Defendant testified tha t  Smith then wanted to borrow some money 
and, upon refusal, said "I'll take my knife and cut off your head if 
you don't give i t  to me." Smith then pulled his knife, according to 
defendant, threatened defendant with it and stated he would cut off 
defendant's head if he didn't let him have the money. Smith was 
called away to answer a telephone but said he would be back. He  
returned within five minutes, took a chair on the porch beside defend- 
ant  and asked for more of the spiked Kool-Aid. Defendant refused 
to give him another drink whereupon Smith again threatened him 
about the money. Defendant then arose, went upstairs and got the 
gun, and came back "to scare him off the porch." When defendant 
came around to the front yard n i t h  the gun, John Smith jumped out 
of his chair and "went for his pocket." He  started his hand in his 
pocket but "never got nothing out of his pocket. Tha t  is when I shot 
him. I was standing about four feet from the first step when I shot 



384 I N  T H E  SUPREME COURT [276 

him. John Smith was standing up by the chair, tha t  white chair 
. . . on the right hand side of the porch. H e  didn't say anything 
to me. . . . I never had any fusses or fights with him before.'' De- 
fendant further testified that  he remembered shooting Smith one time 
on the front porch but did not remember shooting him a second or 
third time. 

The jury returned a verdict of guilty of murder in the second de- 
gree and the court imposed a prison sentence of thirty years. De- 
fendant appealed to the Court of Appeals where the judgment was 
upheld, Brock, J., dissenting. See 6 N.C. App. 475, 170 S.E. 2d 563. 
Defendant, pursuant to G.S. 7A-30(2), appealed as of right to the 
Supreme Court assigning errors noted in the opinion. 

Weinstein, Wagyoner, Sturges & Odom, b y  T .  LaFontine Odom 
and Wallace C. Tyscr ,  Jr., Attorneys for defendant appellant. 

Robert Morgan, Attorney General, b y  James F .  Bulloclc, Depu ty  
Attorney General, and (Mrs . )  Christine Y .  Denson, Staff Attorney,  
for the State.  

At the commencement of the trial defendant moved to sequester 
the State's witnesses and assigns as error the denial of his motion. 

[1, 21 It is the general rule in Korth Carolina, in both civil and 
criminal cases, to separate witnesses and send them out of the hear- 
ing of the court when requested. But  this is discretionary with the 
trial judge and may not be claimed as a matter of right. Stansbury, 
N. C. Evidence ?j 20 (2d ed. 1963); State v. Manuel,  64 N.C. 601 
(1870) ; State v. Spencer, 239 N.C. 604, 80 S.E. 2d 670; State v. Love,  
269 N.C. 691, 153 S.E. 2d 381. '(A judge's refusal to sequester the 
State's witnesses is not reviewable unless an abuse of discretion is 
shown." S to fe  v. Clayton,  272 N.C. 377, 158 S.E. 2d 557. Accord, 
State v. Spence, 271 N.C. 23, 155 S.E. 2d 802; State v .  Hamilton,  
264 N.C. 277, 141 S.E. 2d 506, cert. den. 384 U.S. 1020, 16 L. ed 2d 
1044, 86 S. Ct. 1936; 2 Strong, K .  C. Index 2d, Criminal Law 98 
(1967). This is in accord with the great majority of jurisdictions. 
"Reasons for the majority view are the rule tha t  trials should be 
open to the public, the fact that  witnesses have an interest in the 
course of the litigation, and the danger tha t  the rule might be used 
to unnecessarily delay and obstruct trials. It has been said tha t  the 
discretion to exclude witnesses is a sound judicial discretion, and tha t  
courts should not arbitrarily refuse to enforce the rule, nor should 
litigants or lawyers be permitted to require i t  arbitrarily." 53 Am. 
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Jur., Trial 8 31 (1945). The record discloses no reason for seques- 
tration of t,he witnesses, and no abuse of discretion has been shown. 
This assignment of error has no merit and is overruled. 

[3] Defendant's second assignment of error is to the admission for 
illustrative purposes of a photograph showing the body of deceased 
as it lay in the doorway of the rooming house. 

[3, 41 We note that  inaccuracy of the photograph in any partic- 
ular is not claimed. It was used to illustrate the testimony of the 
witness Walter Smith with r e s ~ e c t  to the position of the body, and 
the blood surrounding it, as i t  lay face down in the doorway after 
having been shot the third time. It was relevant and material and 
t,hereforc competent for that  purpose. "If a photograph is relevant 
and n~aterial ,  the fact that i t  is gory or gruesome, and thus may tend 
to arouse prejudice, will not alone render i t  inadn~issible." Stansbury, 
N. C. Evidence 8 34 (2d ed. 1963) ; State v. Atlcinson, 275 N.C. 288, 
167 S.E. 2d 241; State v. Porth,  269 N.C. 329, 153 S.E. 2d 10; State 
v. Rogers, 233 N.C. 390, 64 S.EI. 2d 572; State v. Gardner, 228 N.C. 
567, 46 S.E. 2d 824. The holdings of this Court in tha t  respect are 
in accord with authorities from other jurisdictions. See Annotation, 
Evidence-Photograph of Corpse, 73 A.L.R. 2d 769. Defendant's 
second assigninent of error is overru1t.d. 

An examination of the record is necessary to bring defendant's 
next assignment of error into proper focus. 

[S] During the presentation of the State's case, no evidence was 
elicited from Detective Fesperrnan concerning a statement made by 
defendant following his arrest Although Fesperman testified with 
respect to his investigation of the crime, the State's case mas de- 
veloped largely by the testimony of two eyewitnesses. Then defend- 
ant, testifying in his own behdf,  stated that  he went upstairs, got 
the gun. came back down and went around the house into the front 
yard; that  he shot the deceased when he "jumped out of the chair 
and went for his pocket." On cross examination, without objection, 
defendant stated that he talked to Mr. Fesperman about the case 
and "signed a ~vrit ten statement, but i t  wasn't too many words. I 
suppose I told Ah. Fesperman that 1 got three shells, one of which 
I put in the chamber of the shotgun and the other two I put in my 
pockets. . . . The first time I shot the man, he was on the porch 
and I was on the walkway a t  the steps.'' Defendant denied all rec- 
ollection of shooting the deceased more than once. Thereupon the 
following cross examination took place: 

"Q. But  when you (the defendant) talked with Mr. Fes- 
perman a t  9:30 that  night, which was within a hundred and 



386 I N  T H E  SUPREME COURT [276 

twenty minutes after it happened, did you or did you not tell 
him that  after you shot him the first time I reloaded my gun, 
went on the porch, and shot him while he was lying down in the 
front door? 

MR. ODOhI: Objection. It appears the Solicitor is read- 
ing from a statement and trying to get in the back door what he 
couldn't get in the front door. 

T H E  COURT: Objection overruled." 

DEFENDANT'S EXCEPTION #10 ( R  p 33) 

"Q. When you (the defendant) talked with Mr. Fesperman 
a t  the police station a t  9:30 on the night of M a y  8, 1969, you 
did tell him that you shot the man the third time, didn't you? 

A. I don't remember whether I did or not. 

Q. Well, let me show you this paperwriting and ask you 
whether or not i t  refreshes your recollection? 

A. I know I - 
MR. ODOM: I 'm going to object to the paperwriting, your 

Honor, and move to strike. 

T H E  COURT: Well, objection sustained. 

M R .  SCHWARTZ: Your Honor, we want to show if he 
made any prior inconsistent statements about this. 

T H E  COURT: H e  said he didn't remember. 

MR. SCHWARTZ: Well, I would like to see if I could re- 
fresh his recollection. 

T H E  COURT: I'll let you ask him if i t  refreshes his 
recollection. 

M R .  SCHWARTZ: Yes, sir. 

Q. (BY MR. SCHWARTZ) This statement here with your 
signature on i t  a t  the bottom, do these last few lines on this 
statement refresh your recollection about it, starting right here. 
I then, and from there on. 

MR.  ODOM: I object again to the reference to the state- 
ment used by the Solicitor. 

T H E  COURT: Overruled. 
MR. ODOM : Exception. 
A. These phrases here was supposed to be made what first 

happened. 
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T H E  COURT: Objection sustained. 

Q. (BY MR. SCHWAILTZ) Well, did you tell Mr. Fesper- 
man then tha t  - 

T H E  COURT: Wait just a minute. Now, members of the 
jury, you will not consider any statements tha t  the defendant 
has made about the paperwriting, whether i t  refreshes his mem- 
ory or whether i t  doesn't. 

Q. (BY MR. SCHWARTZ) Well, what did you tell Mr. 
Fesperman the night tha t  this happened a t  the police station, 
Mr. Barrow? 

A. He  told me that  I didn't have to make any statements 
if I didn't want to, you know. I remember his telling me that. 
And he asked me some dlztails on it, and I told him a few 
things. H e  asked me if I could think of any more to tell and I 
said no. 

Q, What were those few things tha t  you told him? 

A. I told him when he first came up there- 

T H E  COURT: Objection. The Court on its own motion 
sustains the objection and orders i t  stricken from the record, 
anything about that  examination as to what's on tha t  paper. 
Ladies and gentlemen of the jury, you will not consider any of 
the examination a t  all about what's on tha t  paper." 

DEFENDANT'S EXCE:PTION #11 (R pp 34, 35) 

Defendant contends the court erred in allowing the solicitor, over 
objection, to cross examine hiin regarding an incriminating state- 
ment he allegedly made to Detective Fesperman while in custody 
without previously having determined on voir dire tha t  he had been 
warned of his constitutional rights and had voluntarily, knowingly 
and intelligently waived them, relying on Miranda v. Arizona, 384 
U.S. 436, 16 L. ed 2d 694, 86 S. Ct. 1602 (1966) ; Jackson v. Denno, 
378 U.S. 368, 12 L. ed 2d 908, 84 S. Ct.  1774 (1964) ; and State v. 
Edwards, 274 X.C. 431, 163 S.E. 2d 767 (1968). 

[6] We decline to pass upon the constitutional question posed by 
this assignment. The court finally sustained defendant's objection, 
ordered all testimony with reference to defendant's alleged statement 
stricken from the record, and instructed the jury not to consider "any 
of the examination a t  all about what's on tha t  paper." Our decisions 
hold tha t  where the court sustains objection to questions asked by 
the solicitor, no prejudice results. State v. Butler, 269 N.C. 483, 153 
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S.E. 2d 70. Ordinarily, merely asking the question will not be held 
prejudicial. State v. Williams, 255 N.C. 82, 120 S.E. 2d 442; State 
v. Hoover, 252 N.C. 133, 113 S.E. 2d 281. Compare State v. Phillips, 
240 N.C. 516, 82 S.E. 2d 762. 

17, 81 Furthermore, when all evidence of a particular character 
is stricken and the  jury instructed not to consider it, any prejudice 
is ordinarily cured, State v. Burton, 256 N.C. 464, 124 S.E. 2d 108; 
State v. Harner, 240 N.C. 85, 81 S.E. 2d 193; State v .  Perry, 226 
N.C. 530, 39 S.E. 2d 460, unless the evidence stricken was so highly 
prejudicial that its effect cannot be erased from the minds of the 
jurors-in which event error in its admission is not cured by its 
withdrawal and instructions not to consider. State v. Foye, 254 N.C. 
704, 120 S.E. 2d 169; State v. Frixxelle, 254 N.C. 457, 119 S.E. 2d 
176; State v. Aldridge, 254 Y.C. 297, 118 S.E. 2d 766; State v. 
Choate, 228 N.C. 491, 46 S.E. 2d 476. The evidence stricken here 
was not highly prejudicial. I n  fact, i t  was not prejudicial a t  all. Two 
eyewitnesses had already testified that  defendant shot deceased 
three times. Defendant himself had already testified on both direct 
and cross examination that  he shot deceased once and didn't recall 
shooting a second or third time. The stricken evidence a t  most 
could only serve to impeach defendant's professed loss of memory 
about the second and third shots. This was relatively unimportant 
because there was abundant evidence to support the main conten- 
tions of the State. The admission of evidence, even though tech- 
nically incompetent, will not be held prejudicial unless it  is made 
to appear that defendant was prejudiced thereby and that a different 
result would have likely ensued had the evidence been excluded. 
State v. Willia?ns, 275 fiT.C. 77, 165 S.E. 2d 481; Gasqve v. State, 
271 N.C. 323, 156 S.E. 2d 740; State v. Temple, 269 N.C. 57, 152 
S.E. 2d 206; State v. Rowland, 263 K.C. 353, 139 S.E. 2d 661; State 
v. ATorris, 242 N.C. 47, 86 S.E. 2d 916; State v. Bennett, 237 N.C. 
749, 76 S.E. 2d 42. "The burden is on defendant to show not only 
that  there mas error but also that  the error affected the result ad- 
versely to him." State v. Rowland, supra. NO such showing is made 
here; therefore, this assignment, based on Exceptions 10 and 11, is 
overruled. 

[9] Defendant's fourth and fifth assignments relate to various 
errors allegedly committed in the charge. Referring to defendant's 
testimony, the court charged: "Members of the jury, when you come 
to consider his evidence, the Court instructs you that i t  is your duty 
to carefully consider and scrutinize his testimony, he having gone 
upon the witness stand and testified in his own behalf. So you, the 
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jury, ought to take into considercation the interest which the defend- 
ant,  William Korman Barrow, has in the result of this action and 
in your verdict in the case. But  the Court instructs you that  the 
law requiring you to scrutinize his testimony does not require that  
you impeach such evidence or th(3t you reject it, because if you find, 
after considering the testimony of the defendant in this case, that  
he has told you the truth,  then you will give the same weight and 
credibility to his testimony as you would to any unbiased or dis- 
interested witness. . . ." Defendant says this charge focused at- 
tention upon his veracity and was prejudicial. 

The challenged instruction finds approval in the decisions of this 
Court. State v. Turner, 253 N.C. 37, 116 S.E. 2d 194; State v. Wor- 
rell, 232 N.C. 493, 61 S.E. 2d 2'54; State v. Parsons, 231 N.C. 599, 
58 S.E. 2d 114; State v. Hightower, 226 N.C. 62, 36 S.E. 2d 649; 
State v. Redfern, 223 N.C. 561, :27 S.E. 2d 441; State v. McKinnon, 
223 N.C. 160, 25 S.E. 2d 606; State v. Holland, 216 N.C. 610, 6 
S.E. 2d 217; State v. Davis, 209 N.C. 242, 183 S.E. 420; State v.  
Anderson, 208 N.C. 771, 182 S.Ei. 643; State V. Deal, 207 K.C. 448, 
177 S.E. 332. 

[ lo ]  Defendant excepts to the following portion of the charge: 
"If you find from the evidence and beyond a reasonable doubt that  
the defendant William Barrow intentionally killed the deceased with 
a deadly weapon, and the Court instructs you that  the shotgun de- 
scribed in evidence in this case is a deadly weapon, the law raises 
two presun~ptions against the defendant. First, that  the killing is 
unlawful, and, second, that  i t  was done with malice, and an unlawful 
killing with malice is murder in the second degree, and the defend- 
ant  would be guilty of murder in the second degree unless he can 
satisfy you, the jury, of the truth or fact which justifies his act or 
mitigates i t  to manslaughter. The burden in that  event would be on 
the defendant to establish such facts to the satisfaction of you, the 
jury; now, not beyond a reasonable doubt, nor by the greater weight 
of the evidence, but to the satisfaction of the jury, unless they arise 
out of the evidence against him; that  is, if he would rebut the pre- 
sumption arising from such showing, he must establish to the satis- 
faction of the jury the legal provocai,ion which will take from the 
crime the element of malice and thus reduce it to manslaughter or 
which will excuse i t  altogether on the grounds of self-defense, and 
this, ladies and gentlemen, may arise out of the evidence offered 
against him." Defendant says this charge placed a burden of proof 
upon him which should legally be placed upon the State and was 
thus prejudicial. 



390 IN T H E  SUPREME COURT [276 

When the State satisfies the jury from the evidence beyond a rea- 
sonable doubt that defendant intentionally shot the deceased and 
thereby proximately caused his death, the law raises two presump- 
tions against him: First, that  the killing was unlawful; and, second, 
that i t  was done with malice; and an unlawful killing with malice 
is murder in the second degree. State v. Cooper, 273 N.C. 51, 159 
S.E. 2d 305; State v. Todd, 264 N.C. 524, 142 S.E. 2d 154; State 
v. Phillips, 264 N.C. 508, 142 S.E. 2d 337; State v. Johnson, 261 
N.C. 727, 136 S.E. 2d 84; State v. Carter, 254 N.C. 475, 119 S.E. 2d 
461; State v. Downey, 253 N.C. 348, 117 S.E. 2d 39; State v. Revis, 
253 K.C. 50, 116 S.E. 2d 171. "The law then casts upon the defend- 
ant the burden of showing to the satisfaction of the jury, if he can 
do so -not by the greater weight of the evidence nor beyond a 
reasonable doubt, but simply to the satisfaction of the jury -from 
all the evidence, facts and circumstnnces, the legal provocation that  
will rob the crime of malice and thus reduce it  to manslaughter, or 
that will excuse it altogether upon t,he ground of self-defense. . . . 
The legal provocation that will rob the crime of malice and thus 
reduce it  to manslaughter, and self-defense, are affirmative pleas, 
with the burden of satisfaction cast upon the defendant." State v. 
Todd, supra. Thus the challenged instruction is supported by our de- 
cisions, and defendant's exception thereto is overruled. See State v .  
Gordon, 241 N.C. 356, 85 S.E. 2d 322. 

The remaining assignments relating to the charge are equally de- 
void of merit. The charge as a whole is free from prejudicial error. 

The record discloses a senseless, unprovoked killing. There is 
little evidence to support a plea of self-defense. I n  fact, defendant's 
own testimony is sufficient to carry the case to the jury and support 
a conviction of murder in the second degree. 

The decision of the Court of Appeals upholding the verdict and 
judgment is 

Affirmed. 
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STATE O F  NORTH CAROLINA v. LEOYARD BUSTIN AND ROYCE STBMET 

KO. 9 

(Filed 11 March 1970) 

1. Criminal Law S 6% pretrial lineup - in-court identification - 
new trial granted by Court of Appeals - voir dire hearing - re- 
marks of trial court 

Where defendants were granted a ncw trial by the Court of Appeals 
for error in thv admission of robbery victim's in-court identification of 
detendants without a \air dire finding that  his identification of them had 
a n  independent origin and did ~ o t  result from an illegal l~ re t r i a l  lineup, 
the  tr ial  court did not err  in st l t ing,  in the  preqence of the n i tne i s  but 
in the absence of the j u r j ,  that  a roil dire l~enrinfi ~ri,uld be contlucted 
in coinplinnce nit11 the decision of the Court uf Appeals, and in rcndmg in 
the presence of t he  nitneqi a n  txcerpt from the decicion of the C'ou~t of 
Appenls tha t  "It may vel l  be tkat  . . . t l ~ c  ident iv  of both defrndants 
was based on factors complete ~ n d  independent of the line-up iclenti@," 
defendant's contention that  the v'itness' roir dire testinlony mas influenced 
by the court's statementi  being mere speculation 

2. Constitutional Law 32; Criin~innl Law 5 66- pretrial lineup - 
right to counsel 

Defendant had no constitution11 right to the presence of counsel a t  s 
linenp conducted in May 1337, since Ihe rules establiphed by li. S. v. 
Wade, 388 U.S. 215. and Gilbert T. Ctrlifomia, 388 U.S. 263, affect only 
cases in~olving lineups for  idertification purposes conducted af ter  June  
12, 1967. 

3. Constitntional Law § 30; Criminal Law 9 66- pretrial lineup- 
due process - totality of circumstances - suggestive procedures 

Principles of Due Process respect to  lineul~s, guaranteed by the 
Fourteenth Amendment, were not offended where there is nothing in the 
record to indicate tha t  the lineul) was conducted in such fashion a s  to 
offend fundamental staxdards of deceilcy, fairness and justice, and the 
total circumstances surrounding the lineup do not  re^-eal procedures un- 
necessarily suggestive and condu2ive to irreparable mistaken identification. 

4. Criminal Law 5 66- pretridl linenp - in-court identification - in- 
dependent origin - sufficiency of State's evidence 

In  this armed robbery prosec'ution, the State's evidence on roir  dire 
was clear and convincing tha t  ):be robbery rictim's incour t  identification 
of defendant w;ls based upon his obserration of defendant a t  the  time of 
the  robbery and was in no n7a:i relatcld to a pretrial lineup, where the  
eridence disclosc~s tha t  the rictim obserxed defendant from 8 to 10 minutes 
during the robbery, tha t  defendant \\'as undisguised and the victim had 
full opportunity to form a mentxl picture of his facial features and iden- 
tifying characteristics, that  defendant fits the description the  rictim g a r e  
oficers following the robben, tha t  the rictim identified defendant the first 
and every time he saw him, tha t  he identified defendant by a photograph 
tha t  favors him very closely, and tha t  the  witness riewed the  lineup for  
only a few seconds. 
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5. Robbery @ 4- armed robbery - sufficiency of evidence 
In this armed robbery prosecution, the State's evidence, including the 

robbery victim's identification of defendant as one of the perpetrators of 
the robbery, was sufficient to withstand defendant's motion for nonsuit 
and carry the case to the jury. 

APPEAL by defendant Leonard Austin from decision of the Court 
of Appeals upholding judgment of Copeland, S.J., a t  the May 1969 
Session, BURKE Superior Court. 

Defendants were charged in separate bills with the armed rob- 
bery of M. A. Brinkley on 25 February 1967. They were first tried 
and convicted a t  the March 1968 Session, Burke Superior Court. A 
new trial was awarded by the Court of Appeals (3 N.C. App. 200, 
164 S.E. 2d 547) for error in admission of Brinkley's in-court iden- 
tification of defendants without a voir dire finding that  his identifi- 
cation of them had an independent origin and did not result from a 
pretrial lineup a t  which defendants were not represented by counsel 
and a t  a time when their right to counsel had not been waived. 

At the second trial from which this appeal is taken a voir dire 
was conducted in the absence of the jury. M. A. Brinkley testified, 
in summary, that a t  approximately 8:15 a.m. on the morning of 25 
February 1967 a tall man entered his store on West Main Street in 
Valdese and asked for a load of insulation. When he turned to pick 
up the insulation, the man put a gun in his ribs and said, "Do as I 
say, and I won't kill you." Brinkley replied, "You couldn't mean that  
could you? You have been a customer of mine, you have been in 
this store." The man said, "No, I have never been in your store be- 
fore." He had on dark glasses but Brinkley could see the expression 
change in his face, "looked like i t  took him by surprise when I said 
that." At that point a short man entered the store. He was bare- 
headed, wore a red jacket, and had a gun in his right hand and s 
roll of masking tape in the other. He came across the counter and 
placed the gun a t  Brinkley's head. The tall man caught Brinkley by 
the shoulder and directed him to the rear of the building. He  opened 
the door leading to the basement and ordered Brinkley down the 
stairs. At the foot of the stairs the robbers taped his hands behind 
him and tied his feet to the banister post. All this time, perhaps five 
minutes, they were around and in front of Brinkley and he had a 
good view of them. "There was no question in my mind as to a 
mental picture of the two. I observed them perhaps 8 to 10 minutes 
from the time they came in and had the conversation with me, and 
took me downstairs, until they went upstairs." Neither had any dis- 
guise over his face. The taller one had on sunglasses and was wear- 
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ing a dark hat, a tie and a trench coat'. When they finished tying 
Brinkley, the tall one said to the short one, "get his billfold." The 
short one pulled a billfold containing $191.00 in cash from Brinkley's 
pocket and handed i t  to t'he tall one. 

Brinkley further testified that  the robbers went upstairs and he 
heard their footsteps leading to the office and heard the squeaky door 
open as they entered it. Then he heard the front door open and some- 
one enter the store. Shortly thereafter he heard someone leave by 
the back door. Officers were called by the customer who had entered 
and sensed that something was wrong; Brinkley was found and re- 
leased; and a check of his safe revealed approximately $140.00 miss- 
ing in addition to the $191.00 ta,ken lvith his wallet. 

On cross examination, Brinkley stated that an SBI agent brought 
him five to ten photographs about two weeks after the robbery. 
From these pictures he picked out the tall robber, identified as 
Stamey. About ten days later the SBI agent brought him more pic- 
tures, and from those he picked both of the robbers, later identified 
by him as defendants Stamey and Austin. In  May,  1967 following 
their arrest, Brinkley observed defendants in a police lineup a t  the 
Burke County Sheriff's Department and recognized both of them. 
There were seven people in the lineup. '(I did not point them out to 
anybody and there were no words exchanged in the lineup. . . . I 
had already made up my mind as to the looks of them from the pic- 
tures. The whole time I had a mental picture of the two because they 
were with me some 10 or 15 minutes in tying me up. In  the lineup I 
should say about half of them were short and half of them were tall, 
but I don't recall how they were dressed. I only looked a t  their faces, 
because I have a mental picture of their faces and not how they were 
dressed. The expressions on their face has stuck with me all this 
time. . . ." 

On further cross examination by Austin's counsel, Mr. Brinkley 
stated that  he picked Stamey's picture from both the first and second 
group of pictures. He  stated further that  the solicitor "did not dis- 
cuss that  he was going to have i.o establish my identification of these 
defendants without regard to the lineup. I haven't discussed the 
lineup with anybody. All I knew was what I read in the papers from 
the Appeals Court." 

Royce Stamey's father testified on the voir dire as a witness for 
his son. He  stated that  his son had accompanied him to Mr. Brink- 
ley's store on an average of thr1.e or four times a year until three or 
four years prior to the robbery and tha t  Mr. Brinkley knew his son. 
"For some 10 years, I stopped a t  Mr.  Brinkley's store about 2 or 
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3 times a year when m y  son was with me, and Mr. Brinkley was 
there every time I was in there. . . . My son was in prison occa- 
sionally but I don't have a record of how long." 

Fred Goins, a witness for defendant Stamey, testified on voir dire 
tha t  he was in Brinkley's store with Royce Stamey several times be- 
tween 1953 and 1957; tha t  Stamey bought a .410 shotgun from Mr.  
Brinkley on one of those occasions. 

Defendant Austin offered no evidence on voir dire. 

Upon the foregoing evidence the court found tha t  identification 
of defendants by the prosecuting witness was based entirely on his 
recognition - his mental picture - of them a t  the time they robbed 
him and did not originate with the lineup; the lineup had nothing 
to do with it. 

The jury was thereupon recalled to the jury box and on direct 
examination Mr. Brinkley testified substantially in accord with his 
testimony on voir dire. The witness then pointed out Royce Stamey 
as the tall man and Leonard Austin as the short man who had robbed 
him on 25 February 1967. 

On cross examination by Austin's counsel he stated tha t  he was 
given fifteen to twenty pictures and instructed to look them over. 
"I didn't know any of the names, but I recognized one of the faces 
. . . as being the taller of the two that  came in the store and held 
the gun on me. I don't think he had a picture of Austin. . . . I 
picked out a picture and I said 'The shorter one looks similar to this 
one.' . . . He brought some more pictures, and . . . I picked 
out the taller of the two. . . . I said 'This picture looks like the 
second fellow, the shorter one. . . . I don't believe i t  is him . . . 
i t  favors him very closely.' . . . I did not pick Leonard Austin 
out by the pictures, but I picked out someone tha t  looked like him, 
and I said tha t  one looks like the person." 

On further cross examination by Stamey's counsel, Brinkley said: 
"I picked out the picture that  resembled Austin to give them a clue 
as to his description." 

Stamey offered no evidence. Austin offered only the  testimony of 
Aline Marchetti - the customer who entered the store while the rob- 
bery was in progress and Mr. Brinkley was tied up in the basement. 
She described the robbers ns "the tall one" and "the shorter one." 
She said the tall one stated tha t  "Mr. Brinkley has stepped out on 
a coffee break." Then both men walked casually to the rear of the 
store and left by the back door. At  that  moment she realized some- 
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thing was wrong and went next door to get help. She was unable to 
identify the robbers because she saw them only "for a moment." 

The jury found both defendants guilty of armed robbery and 
each was sentenced to prison for a term of twenty to thirty years. 
The judgment was upheld by the Court of Appeals, 6 N.C. App. 517, 
170 S.E. 2d 497, and defendant Austin appealed to this Court as- 
signing errors noted in the opinion. 

Ted S. Douglas, Attorney f o ~  defendant appellant. 
Robert Morgan, Attorney General; Bernard ,4. Harrell, Assistant 

Attorney General. 

HUSKINS, J.  
Appellant brings forward the following assignments, to wit: (1) 

The court erred in reading to the prosecuting witness prior to his 
examination on voir dire an excerpt from the decision of the Court 
of Appeals relative to the lineup; (2) the court erred in permitting 
the prosecuting witness to make an in-court identification of defend- 
a n t  Austin because i t  was based on an illegal lineup identification 
when defendant had not maivec and was not represented by coun- 
sel; and (3) the court erred in failing to grant Austin's motion for 
judgment of nonsuit. These assignments will be considered in the 
order named. 
[I] Preceding the voir dire, the trial judge dictated the following 
statement into the record in the absence of the jury but in the pres- 
ence of the prosecuting witness "Let the record show a t  this time 
by and with the agreement of s counsel for both defendants and the 
solicitor for the State, upon the mearing of the witness R4. A. Brink- 
ley, it is agreed that a Voir Dir3 hearing would be conducted by the 
Court in compliance with mandate of the Court of Appeals language. 
It may well be that  the witnesses in court, the identity of both de- 
fendants was based on factors: complete and independent of the 
line-up identity. So a t  this time the Court will be conducting this 
hearing for the purpose indicated in the opinion of the Court of 
Appeals in the absence of the jury." (The language referred to ap- 
pears in 3 N.C. App. 200 a t  203, as follows: "It may well be tha t  the 
witness's in-court identification of both defendants was based on 
factors completely independent of the lineup identification.") 

Defendant Austin assigns th.s as  error, suggests tha t  i t  amounted 
to an expression of opinion on the part  of the judge, and argues that  
it in effect told the witness Brinkley the significance of the pretrial 
lineup and influenced him to attach only minor importance to it. De- 
fendant's argument is not persuasive. The opinion of the Court of 
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Appeals is not a secret document the contents and significance of 
which are reserved only for the eyes of defendant and his counsel. 
No reason occurs to us, and none has been cited, why the victim 
should not be apprised of the purpose of the voir dire examination 
and the significance of the lineup. Defendant and his counsel were 
cognizant of these matters. Why should the same knowledge be kept 
from the witness? I s  i t  suggested that  only the ignorant swear truth- 
fully and that  those who know the purpose and significance of the 
questions propounded are more apt to commit perjury than those 
who do not? If this be a valid premise, then knowledge is a vice 
and ignorance a virtue. But be that  as i t  may, the statement of the 
court was hardly sufficient to apprise the witness of anything. It 
was entirely harmless. This assignment is mere speculation, sup- 
ported only by surmise and conjecture. It is without merit and is 
overruled. 

With respect to the lineup, the following language from State v. 
Rogers, 275 N.C. 411, 168 S.E. 2d 345, is appropriate: 

"The rules established for in-custody lineup identification by 
United States v .  Wade, 388 U.S. 218, 18 L. ed 2d 1149, 87 S. Ct. 
1926, and Gilbert v .  California, 388 U.S. 263, 18 L. ed 2d 1178, 
87 S. Ct. 1951 (both decided June 12, 1967), include the consti- 
tutional right to  the presence of counsel a t  the lineup and, when 
counsel is not present, (1) render inadmissible the testimony of 
witnesses that they had identified the accused a t  the lineup, and 
(2) render inadmissible the in-court identification of the ac- 
cused by a lineup witness unless it  is first determined on voir 
dire that  the in-court identification is of independent origin and 
thus not tainted by the illegal lineup. State v. Wright, 274 N.C. 
84, 161 S.E. 2d 581. Wade and Gilbert do not apply retroactively, 
however, and affect only cases involving lineups for identifica- 
tion purposes conducted after June 12, 1967. Stovall v .  Denno, 
388 U.S. 293, 18 L. ed 2d 1199, 87 S. Ct. 1967." 

[2, 31 The lineup in this case was conducted in May 1967. Hence 
the rules fashioned by Wade and Gilbert do not apply, and the ap- 
pellant here had no constitutional right to the presence of counsel a t  
the lineup. Stovall v .  Denno, supra. Furthermore, there is nothing in 
this record to indicate, and defendant does not contend, that  the 
lineup was conducted in such fashion as to offend fundamental 
standards of decency, fairness and justice. His only complaint is 
the absence of counsel. Nor do the total circumstances surrounding 
the lineup reveal procedures unnecessarily suggestive and conducive 
to  irreparable mistaken identification. Thus the principles of Due 
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Process with respect to lineups, guaranteed by the Fourteenth Amend- 
ment, have not been offended. Rochin v. California, 342 U.S. 165, 
96 L. ed 183, 72 S. Ct.  205, 25 A.L.R. 2d 1396; Foster v. California, 
394 U.S. 440, 22 L. ed 2d 402, 89 S. Ct. 1127; State v. Rogers, supra; 
State v. Gatling, 275 N.C. 625, 170 S.E. 2d 593. 

[4] Even if Wade and Gilbert applied in this case, the evidence 
supports the findings of the trial judge on voir dire that  identifica- 
tion of the defendants by the prosecuting witness was based entirely 
on his mental picture of them a t  the time of the robbery and was 
in no way related to the lineup. This evidence discloses tha t  the 
prosecuting witnces had observcxd both defendants from eight to ten 
minutes during the robbery; tha t  cieiendant Austin was undisguised 
and the victim had full opportunity to form a mental picture of his 
facial features and identifying characteristics; tha t  Austin's actual 
description fits the description Brinkley gave the officers following 
the robbery; tha t  Brinkley identified both defendants the first time 
and every time he saw them; and tha t  he identified Austin by a 
photograph ('that favors him very closely." It is quite apparent 
from Brinkley's testimony on ~ o i r  dire, and before the jury as well, 
that he had in his mind a fixed image of these defendants and had 
formed i t  froin obscr~ations a t  the time of the robbery. "The expres- 
sions on their face has stuck with me all this time. . . . I did not 
pick Leonard Austin out by the pictures, but I picked out someone 
that  looked like him . . . to give them a clue as to his descrip- 
tion. . . . I picked him out on the basis of my mental picture." 
Furthermore, according to the record, the witness viewed the lineup 
for only a few seconds. I t s  imprint upon Brinkley's mind, therefore, 
must have been minimal and senred only to verify the mental picture 
formed a t  the time of the robbery. I n  our view, the State's evidence 
is clear and con~incing that Brinkley's in-court identification was 
based upon observation of defendants a t  the time of thc robbery and 
not on observations a t  the time of the lineup. Compare State v. Wil- 
liams, 274 N.C. 328, 163 S.E. 2d 353, and State v. Primes, 275 N.C. 
61, 165 S.E. 2d 225. 

In  light of these principles, it follows that  the victim's in-court 
identification of appellant was properly admitted. His assignment of 
error based on its admission has no merit and is therefore overruled. 

151 There was ample widence to withstand the motion for nonsuit 
and carry the case to the jury. Appellant's third assignment is over- 
ruled. 

The decision of the Court of Appeals upholding the judgment is 
Affirmed. 
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ROLAND J. BROWN, ADMINISTFATOR OF 'THE ESTATE OF OSSIE D. BROWN. 
DECEASED, v. ATLAYTIC COAST LIKE RAILROAD COMPANY 

- AND -- 
W I ~ J L I A ~ ~  E. PHILLIPS, SR., ADMINISII:ATOR OF THE ~$STATE OF WILLIAM 

E. PHILLIPS, JR., DECEASED, V. ATIIASTIC COAST LISE RAILROAD 
COMPANY 

No. 25 

(Filed 11 March 1970) 

1. Railroads Cj 8-- railroad's duty t o  give warning a t  obstructed cross- 
ing  

A railroad is under a duty to give timely wnrning when its train ap- 
proaches a visually obstructed and nlucli traveled crossing. 

2. Railroads 9 6; Evidence 9 17- crossing accident - evidence t h a t  
locomotive failed t o  give signal 

Plaintiffs' evidence that none of the survivors of a crossing accident 
heard a bell, horn, or whistle prior to the collision between defendant's 
locomotive and the truck in which the survivors were riding as passengers, 
and that a nearby householder heard the collision and then a long whistle 
but had heard no signal from the train prior to the collision, held sufficient 
to justify a jury finding that defendant failed to give any warning as  its 
locomotive approached the crossing. 

9. Railroads 9 5-- crossing accident - negligence of driver - knowl- 
edge of obstruction 

E~idence that the driver of a truck drove toward a railroad crossing a t  
an undiminished speed of 30 to 35 mph despite her knowledge that the 
crossing was visually obstructed, held sufficient to establish the negligence 
of the driver. 

4. Railroads § 7- crossing accident - death of passengers - imputa- 
tion of driver's negligence 

Under the facts of this wrongful death action resulting from a collision 
between defendant's locomotive and the truck in which plaintiff's in- 
testates were passengers, the negligence of the truck driver in approaching 
the crossing a t  an undiminished speed of 30 to 3.5 mph despite her knowl- 
edge that the view of the crossing was visually obstructed, held not im- 
putable to the intestates. 

6. Railroads 9 6- railroad crossing - duty of railroad t o  warn  mo- 
torist 

Ordinary human experience demonstrates that a train crew should rea- 
sonably foresee that the driver of an automobile nearing a railroad cross- 
ing may be unaware of the train's approach and drive upon the track 
unless he receives timely warning that the train is coming - inattention 
of the motorist being more likely if the crossing is obstructed, little used 
by the railroad, and much used by the public; the railroad's failure to 
protect the traveling public against this risk is negligence. 

6. Negligence 8 10- foreseeable intervening forces - effect on  orig- 
inal  r isk 

Foreseeable intervening forces are within the scope of the original risk, 



N.C.] SPRING TERM 1970 399 

and hence of defendant's negligence; intervening causes which fall fairly 
in this categor~ will not supersede the defendant's responsibility. 

7. Railroads §§ 5, 7- crossing: accident - death of t ruck  passengers - concurring negligence of 'driver and  railroad - nonsuit 
In an action for wrongful death resulting from a collision between d e  

fendant's Ioco~notive and the truck in which plaintiffs' intestates were 
riding as passengers, plaintif€s1 evidence that the defendant's locomotive 
approached the crossing without giving any warning or signal and that the 
driver of the truck, with full ltnowlttdge that her view of the crosshg 
was obstructed. drove toward the crossing a t  an undiminished speed of 
30 to 35 mph, held sufficient to support a jury finding that defendant's 
negligence concurred with that of the truck driver in proximately causing 
the deaths of the intestates; and the defendant's motion for nonsuit was 
improperly granted. 

MOORE, J., did not participate in the consideration or decision of this case. 

ON certiorari to review the decision of t,he Court of Appeals re- 
ported in 4 N.C. App. 169, 166 S.E. 2d 535, which affirmed the judg- 
ment of nonsuit entered by Godwin, S.J., in the Superior Court of 
LEE, docketed and argued in the Supreme Court as Case No. 54 a t  
the Fall Term 1969. 

These two actions for wrongful death, which were consolidated 
for trial, result from a collision between defendant's train and the 
truck in which plaintiffs' intest'ates, Ossie D. Brown and William E. 
Phillips, Jr., were passengers. 

Plaintiffs' evidence tended to show: On 12 November 1966 a t  
10:30 p.m., Mrs. Jean Phillips was driving her husband's pickup 
truck westerly on Rose Street in the town of Sanford. Ossie Brown, 
the mother of the driver, was seated beside her in the cab. Mrs. Phil- 
lips' husband, her brother, Gordon Brown, and her 12-year-old son, 
William E. Phillips, Jr., were seated in the open bed of the truck. 
Rose Street is a four-lane highway, "a major thoroughfare" forty- 
eight feet wide, which runs generally east and west. Two lines of 
defendant's railroad tracks, running approximately north and south, 
intersect Rose Street a t  right angles twenty-eight feet west of the 
west edge of Chatham Street. Chatham, a two-lane street twenty 
feet wide, intersects Rose Street from the north to form a "T" inter- 
section. There are no obstructions between Chatham Street and the 
railroad tracks. However, an oil company's tanks and warehouse, 
located in the northeast corner of the Rose-Chatham intersection, 
obstruct the view to the north. A motorist traveling west on Rose 
Street cannot see a train apprclaching from the north until he enters 
the intersection. The speed limit for this area is 35 MPH.  
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Mrs. Phillips entered Rose Street three blocks east of the rail- 
road crossing. She knew the location of the crossing but had never 
seen a train on it. Traveling a t  30-35 RIPH in the northernmost lane 
of Rose Street, she approached the crossing without slowing down. 
When she entered the intersection she looked to the right. She saw 
a swirling light bearing down from the north when she was between 
Chatham Street and the railroad. At  tha t  point she was "probably 
twenty feet" from the train. Knowing tha t  she was too close to stop, 
she "swerved to the left and speeded up, trying to get across before 
the train hit." The engine hit the truck broadside on the right. In  the 
collision Mrs. Brown and William E. Phillips, Jr., were killed, Kone 
of the survivors heard a bell, horn, or whistle before the impact. Mr. 
Phillips heard the roar of the diesel engine when the truck swerved, 
about two seconds before the crash. He  was thrown about sixty feet 
and, as  he was "sailing through the air," he heard a whistle blowing. 
A householder, living forty yards from the Rose-Chatham intersec- 
tion, heard the collision and immediately thereafter, a long whistle. 
Prior to the impact he had heard no signal from the train. 

The transcript does not reveal the frequency with which trains 
traversed the Rose Street crossing. However, upon the argument be- 
fore us, counsel stated tha t  two trains (one each way) used the cross- 
ing daily. 

At  the conclusion of plaintiffs' evidence, the court allowed de- 
fendant's motion for nonsuit, and plaintiffs appealed. 

Pittman, Staton & Betts for plaintiff appellants. 
Henry & Henry and Cameron, Harrington & Love for defendant 

appellee. 

[I-31 Defendant Railroad was under a duty to give timely warn- 
ing when its train approached the visually obstructed and much 
traveled Rose Street crossing. Cox v. Gallamore, 267 N.C. 537, 148 
S.E. 2d 616; Jarrett v. R. R., 254 N.C. 493, 119 S.E. 2d 383; High 
v. R. R., 248 N.C. 414; 103 S.E. 2d 498; Summerlin v. R. R., 238 
N.C. 438, 78 S.E. 2d 162; 6 Strong, N. C. Index Railroads 8 6 (2d ed. 
1968). Assuming the truth of plaintiffs' evidence, as we must in pass- 
ing upon a motion for nonsuit, i t  would justify a finding by the jury 
tha t  defendant failed to give any warning as its locomotive ap- 
proached the crossing. Kinlaw v. R. R., 269 N.C. 110, 152 S.E. 2d 
329. Plaintiffs' evidence establishes the negligence of Mrs. Phillips. 
With full knowledge of the obstructed crossing, she drove toward i t  
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a t  an undiminished speed of 30-35 MPH. Carter v. R. R., 256 N.C. 
545, 124 S.E. 2d 561; Summerlin v. R. R., supra. 

141 On this evidence the negligence of the driver cannot be im- 
puted to plaintiffs' intestates, and they were guilty of no contributory 
negligence. Harper v. R.  R., 21:l N.C. 398, 190 S.E. 750; Johnson v. 
R.  R., 205 K.C. 127, 170 S.E. 120; 6 Strong, N. C. Index Railroads 
§ 7 (2d ed. 1968). Therefore, unless Mrs. PhillipsJ negligence re- 
lieves defendant Railroad from liability, the judgments of nonsuit 
were erroneously entered. Defendant contends that even if plaintiffsJ 
evidence shows it  to have been "in some respect negligent," i t  also 
shows the death of plaintiffs' intestates to have been "independently 
and proximately produced by the wrongful act, neglect or default of 
a responsible third person, to-wit: Mrs. Phillips, the operator of the 
pickup truck." In support of this proposition, defendant relies, inter 
alia, upon Jones v. R.  R., 235 N.C. 640, 70 S.E. 2d 669; Hinnant v. 
R .  R., 202 N.C. 489, 163 S.E. 555, and -most heavily - upon Jeff- 
ries v. Pozcell and Branch v. Powell, 221 K.C. 415, 20 S.E. 2d 561. 

Je,flries v. Powell and Bran& v. Powell, supra, were suits against 
a railroad by the driver of an automobile and the administrator of 
his deceased passenger. The driver was injured and the passenger 
killed when a train struck the vehicle a t  a grade crossing. Plaintiffs' 
evidence tended to show that the "whistle didn't blow and the bell 
didn't ring." In affirming judgments of nonsuit, Winborne, J .  (later 
C.J.), said: " [ I J t  is clear from the evidence that the negligence of 
Branch (the driver) was such as to insulate the negligence of defend- 
ants, and that his negligence was the sole proximate cause of the 
collision between his automobile and the train of defendants in which 
Jeffries lost his life." In concluding the opinion he quoted from Chin- 
nis v. R.  R., 219 N.C. 528, 531, 14 S.E. 2d 500, 502: "Conceding that 
there was evidence of failure on the part of defendant to sound 
whistle or bell to give warning of the approach of the train to the 
crossing, i t  is clear that  the active negligence of the driver of the 
automobile, subsequently operating, was the real efficient cause of 
the injury to plaintiff's intestat(>. . . . The negligence of the driver 
of the automobile was patent. It intervened between the failure of 
the defendant to give warning of the approach of the train to the 
crossing and the injury to plaintiff's intestate, and i t  began to op- 
erate subsequent to any act of negligence on the part of defendant, 
and continued to operate to the instant of injury." 

Plaintiffs in the instant case, contending that  intestates' deaths 
were proximately caused by the joint and concurring negligence of 
defendant Railroad and the driver of the truck, rely, inter alia, upon 
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Cox v. Gallamore, 267 N.C. 537, 148 S.E. 2d 616; Henderson v. 
Powell and Rattley v. Pou:ell, 221 N.C. 239, 19 S.E. 2d 876; Harper 
v. R.  R., 211 N.C. 398, 190 S.E. 750; Johnson v. R. R., 205 N.C. 127, 
170 S.E. 120. 

I n  Henderson and Rattley, supra, two passengers were injured, 
one fatally, when McCrimmon, the operator of the automobile in 
which they were riding, drove upon a blind crossing over a much 
used public street. There was no watchman or automatic signaling 
device to give warning of an approaching train. The driver testified 
that  he stopped his car, looked and listened. Then, seeing nothing 
and hearing no whistle, bell, or signal, he drove upon the tracks and 
was struck by a speeding train. The trial judge nonsuited the plain- 
tiffs, who appealed. In  overruling the nonsuit and disposing of de- 
fendant's contention that  "the intervening negligence" of the driver 
of the car "insulated" the defendant's negligence and became the 
"sole proximate cause," Seawell, J., speaking for the Court, reasoned: 
"It  took the combined activities of the railroad company and Mc- 
Crimmon to bring their respective vehicles into the collision. . . . 
The formula proposed by defendants would exonerate both of them 
with equal impartiality." The duties of the railroad and those using 
the crossing ''are reciprocal. interrelated, and immediate; and, what- 
ever the previous history of neglect, are concurrently in force and 
effect as soon as the zone of danger is created by simultaneous ap- 
proach to the intersection." No negligence is "insulated" so long as 
i t  plays a substantial and proximate part in the injury. The legal 
effect of the active negligence of two independent agencies, simul- 
taneously occurring, and inflicting injury upon a third person hinges 
upon the question of foreseeability. The test is whether the interven- 
ing act and the resultant injury is one that the original actor could 
have reasonably foreseen and expected. The negligence of McCrim- 
mon was not "of such an extraordinary character as to be beyond 
the limits of foreseeability." 

As opinion writers have frequently noted, cases involving grade- 
crossing accidents are myriad, and "no good can be obtained from 
attempting to analyze the close distinctions drawn in the decisions 
of these cases for each caw must . . . be governed by the control- 
ling facts there appearing." Faircloth v. R .  R., 247 N.C. 190, 193, 
100 S.E. 2d 328, 331, and Ha~npton v .  Hawkins, 219 N.C. 205, 209, 
13 S.E. 2d 227, 229. Gilliam, District Judge, put i t  succinctly: "Any 
effort to reconcile the North Carolina law on the subject of insulat- 
ing negligence seems futile." Cronenberg v. United States, 123 F. 
Supp. 693, 699. 
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BROWK V .  R. R. CO. AND PIIILLIPs V.  R. R. CO. 
- 

Prosser, in his treat'ise on Torts 8 51 (3d ed. 1964) analyzes the 
problems of intervening causes with his usual clarity. Except when 
quoted, we summarize pert'inent portions of his discussion: 

The question is not one of s~ctual causation because the problem 
never arises until causation is established. The query is "whether the 
defendant is to be held liable for an injury to which he has in fact 
made a substantial contribution, when i t  is brought about by a 
later cause of independent origin. . . . The older cases tend to 
ask the question, why should the defendant be held liable for harm 
brought about by something for which he is not responsible? The 
later ones tended to ask instead, why should he be relieved of lia- 
bility for something that  he has caused, along with other causes?" 
Since an infinite number and variety of causes may intervent after 
the defendant's negligence is an accomplished fact, "out of sheer 
necessity and in default of anything better," the courts have had "to 
fall back upon the scope of the original foreseeable risk which he has 
created." They say, therefore, that  the defendant is to be held liable 
only if the intervening cause is foreseeable. "If the intervening cause 
is one which in ordinary human experience is reasonably to be an- 
ticipated, or one which the defendant had reason to anticipate under 
the particular circumstances, he may be negligent among other rea- 
sons because he failed to guard against i t ;  or he may be negligent 
only for tha t  reason." If i t  be determined "that the defendant's duty 
requires him to anticipate the intervening misconduct, and guard 
against it, i t  follows that  i t  cannot supersede his liability." 

There are many situations in which the reasonably prudent man 
is expected to anticipate and suard against the conduct of others. 
Prosser, supra, § 33. "[Hie is required to realize tha t  there will be 
a certain amount of negligence in the world. In  general, where the 
risk is relatively slight, he is free to proceed upon the assumption 
that other people will exercise proper care. . . . But  when the 
risk becomes a serious one, either because the threatened harm is 
great, or because there is an especisl likelihood tha t  i t  will occur, 
reasonable care may demand precautions against (that occasional 
negligence which is one of the ordinary incidents of human life and 
therefore to be anticipated.' ' I t  is not due care to depend upon the 
exercise of care by another wnen such reliance is accompanied by 
obvious danger.' Thus an autoriobile driver may not proceed blindly 
across a railway track, upon the aswmption that  any approaching 
train will sound bell and whivtle. . . ." Prosser, supra a t  p. 174. 
Conversely, even though the train crew knows tha t  a motorist ap- 
proaching a railroad crossing is charged with the duty of keeping a 
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vigilant lookout for an approaching train, i t  likewise has the duty to 
keep a lookout for t,he motorist and to give a timely warning of the 
train's approach. Johnson u. R. R., 255 N.C. 386, 121 S.E. 2d 580. 

[5, 61 We think "ordinary human experience" demonstrates that 
a train crew should reasonably foresee that  the driver of an auto- 
mobile nearing a railroad crossing may be unaware of the train's 
approach and drive upon the track unless he receives timely warn- 
ing that  the train is coming. Inattention on the part of the operator 
of a motor vehicle is all the more likely if the crossing is obstructed, 
little used by the railroad and much used by the public. A railroad's 
failure to protect the traveling public against that  very risk is negli- 
gence. "Foreseeable intervening forces are within the scope of the 
original risk, and hence of the defendant's negligence. The courts are 
quite generally agreed that intervening causes which fall fairly in 
this category will not supersede the defendant's responsibility." 
Prosser, supra, 5 51, p. 312. This is the rationale of Henderson and 
Rattley, supra, and of Cox u. Gallamore, supra. 

[7] At this stage of the proceedings, only plaintiffs' evidence has 
been heard. We express no opinion as to its veracity or the infer- 
ences which arise from it. We merely hold that  plaintiffs' evidence 
was sufficient to support a finding that defendant failed to signal 
the approach of its train to the crossing and that  its negligence con- 
curred with that  of Mrs. Phillips in proximately causing the deaths 
of plaintiffs' intestates. The judgment of nonsuit is 

Reversed. 

MOORE, J., did not participate in t,he consideration or decision 
of this case. 

STATE O F  NORTH CAROLINA v. LEROT MITCHELL 

So. 16 

(Filed 11 March 1970) 

1. Criminal Law 146, 174- constitutional questions - appeal of 
r igh t  - preserving question for  review 

While an appeal lies of right to the Supreme Court from any decision 
of the Court of Appeals in a case which directly involves a substantial 
question arising under the Constitution of the United States or the Con- 
stitution of this State, in order to exercise this right, the appellant must 
follow appropriate procedures for raising and for preserving for review 
such constitutional question. 
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2. Criminal Law 8 169- admission of incompetent evidence - failure 
to  object 

Xothing else appearing, the admission of incompetent evidence is not 
ground for a new trial where ]:here was no objection a t  the time the evi- 
dence was offered, even though appellant asserts the evidence was ob- 
tained in violation of his rights under the Constitution of the United 
States or under the Constitution of this State. 

3. Criminal Law 55 146, 174- consideration of constitutional ques- 
tions by Supreme Court - necessity fo r  raising question in tr ia l  
court and Court of AppeaIs 

The Supreme Court will not pass upon the merits of a litigant's conten- 
tion that his constitutional right has been violated by a ruling or order of 
a l o ~ ~ e r  court unless, at the time the alleged violation of the right oc- 
curred or F a s  threatened by a proposed procedure, ruling or offer of evi- 
dence, or a t  the earliest opportunity thereafter, the litigant made an ap- 
propriate objection, exception or motion and thereafter preserved the con- 

' 

stitutional question a t  each level of appellate review by an appropriate 
assignment of error and by argument in his brief. 

4. Criminal Law §§ 146, 174- failure t o  raise search and  seizure 
question below - defendant'fg s tatus  a s  tenant  no t  known by defense 
counsel 

Assertion by defendant for the first time in his notice of appeal to the 
Supreme Court that he was a tenant of the room wherein he lay asleep 
and drunk when a ring was taken from his finger by a police officer, and 
that the constitutional question which he now attempts to raise with ref- 
erence to the taking of the ring was not raised in the Court of Appeais 
because defendant's status as a tenant was only recently communicated 
to defendant's attorney, if true, does not exempt defendant from the rule 
that constitutional questions not properly raised in the trial court and 
the Court of Appeals will not be considered by the Supreme Court. 

5. Criminal Law §§ 146, 174- failure t o  raise properly any constitu- 
tional question - dismissal of appeal 

Appeal is dismissed for failure of defendant to raise by appropriate and 
available procedures any subs~antial constitutional question for consider- 
ation of the Supreme Court,  here defendant's notice of appeal and brief 
gresent only questions as  to Ihe constitutionality of the admission of a 
ring taken from defendant by police officers ~vhile defendant was asleep 
and drunk and the admission of testimony concerning defendant's state- 
ments and actions while in the company of two police officers in a police 
car, but the record shows that, in the trial court, defendant did not object 
to anr  testimony of any witness concerning the entry of police officers 
into the roon~ where defendant was found, the taking of the ring from 
his finger, the identification of the ring, or any statement or action of the 
defendant while in the presence of police officers, the record shows no ex- 
ception to any ruling of the trial court with reference to these matters, 
and upon appeal to the Court of Appeals, no ruling of the trial court re- 
lating to any of these matters was assigned as error. 
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APPEAL by defendant from the decision of the Court of Appeals, 
reported in 7 N.C. App. 49. 

The defendant was convicted of common law robbery and sen- 
tenced to imprisonment for a term of six to ten years a t  the 19 M a y  
1969 Criminal Session of New Hanover Superior Court upon an in- 
dictment, proper in form. The Court of Appeals affirmed. 

The evidence for the  State consisted of the testimony of the al- 
leged victim of the robbery (Bradley) and two police officers (Hanes 
and Genes). It was ample to support the verdict. The defendant did 
not testify but offered one witness, whose testimony tended to 
establish an alibi. 

Without objection, Bradley testified on direct examination: En- 
tering the gate to his rooming house about 2:00 a.m., he was seized 
by the defendant, with whom he was acquainted, and four other 
men, beaten and robbed of his wedding ring and money. The follow- 
ing afternoon he saw the defendant on the street in the vicinity. The 
defendant was wearing Bradley's ring and refused to surrender it. 
Bradley then went to the police and returned to the vicinity with 
OfIicer Hanes. The defendant was in bed with Bradley's ring on his 
finger. The State's Exhibit (not shown in the record to have been 
actually introduced in evidence) is Bradley's ring. 

On cross examination, without objection, Bradley testified: H e  
took Officer Hanes where the defendant was. The defendant was lying 
across a bed in a drunken sleep from which Officer Hanes was un- 
able to arouse him. Officer Hanes took Bradley's ring off the defend- 
ant's finger. Leaving the defendant there, Bradley and Officer Hanes 
returned to the police station. Thereafter, Bradley, accompanied by 
Officer Genes, returned in a police car to the house where Bradley 
and Officer Hanes had found the defendant on the bed. This time, 
the defendant was out on the sidewalk. He  walked up to the police 
car, got in without being told to do so and entered into a conversa- 
tion with Bradley about the ring and pocketbook. Upon Bradley's 
statement that  the defendant must have taken his ring and pocket- 
book, the defendant started to leave the police car. Officer Genes then 
told the defendant he was under arrest. Thereupon, the defendant ran 
away. 

Officer Hanes testified, over objection, to statements made to him 
by Bradley. The court instructed the jury tha t  this testimony was 
admitted for the sole purpose of "corroborating the witness" if the 
jury found i t  did so "corroborate the witness." 

Without objection, Officer Hanes testified: H e  took Bradley to 
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the house in which they found ;;he defendant and knocked. A woman 
came to the door and told him he might enter to see the defendant, 
directing him to the room where the defendant was. Going to that  
room, Officer Hanes observed the defendant lying face down across 
the bed in a drunken sleep from which Officer Hanes could not arouse 
him. Officer Hanes removed the ring, identified by Bradley, from the 
defendant's finger, returned with Bradley to the police station and 
turned the ring over to Officer Genes. 

Officer Genes testified, over objection, to statements made to him 
by Bradley. The court instructed the jury tha t  this testimony was 
admitted for the sole purpose of "corroborating the witness" if the 
jury found it did "corroborate the witness." 

Without objection, Officer Genes testified tha t  he and Bradley 
went to the house where the defendant had been observed across the 
bed. After a conversation with Bradley on the sidewalk, the defend- 
an t  came over to the patrol car, got into the front seat and asked 
Officer Genes to "tell this man [Bradley] I ain't got no ring of his." 
The defendant and Bradley then engaged in an argument and the 
defendant jumped out of the car. Officer Genes then told him, "Le- 
roy, I 'm going to have to place you under arrest." The defendant ran 
away. That  night Officer Genes "took a warrant out for him." The 
State's Exhibit #1 (not shown in the record to have been actually 
introduced in evidence) is the ring which Bradley said belonged to 
him and which was delivered to Officer Genes by Officer Hanes. 

Upon his appeal to the Court of Appeals, the defendant made only 
four assignments of error. These were: (1) The admission of the 
testimony of Officer Hanes as to the statements made to him by 
Bradley; (2) the admission of the testimony of Officer Genes as to 
statements made to him by Bradley; (3) a portion of the court's re- 
view of the testimony in the charge to the jury; and (4) the failure 
of the court to state the evidence sufficiently and to give equal stress 
to the contentions of the parties. 

I n  his brief to the Court of Appeals, the defendant made the fol- 
lowing further contentions: (1) At  the time of his arrest, he was not 
advised of his right to remain silent, and his right to have counsel 
appointed; and (2) he was searched and evidence was taken from 
him without a search warrant. These actions were asserted to have 
been "in violation of his constitutional rights" but the brief con- 
tained no other statement in support of these contentions, save a 
bare citation of Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1062, 
16 L. Ed. 2d 694. 
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The notice of appeal from the Court of Appeals states as the only 
grounds for appeal: (1) "The appellant's room " * * where he 
was residing as  a tenant, was entered without his permission and 
without a valid search warrant by a police officer * * * [who] 
took from the person of the appellant who was asleep and intoxicated 
a ring * * " and tha t  the fruits of this search were introduced 
into evidence a t  the appellant's subsequent trial" in violation of his 
rights under Amendment IV to the Constitution of the United States; 
and (2) appellant's rights under Amendments V and VI to the Con- 
stitution of the United States were violated in tha t  the investigation 
of the alleged robbery having reached the accusatory stage, the po- 
lice officer, knowing the appellant to be highly intoxicated, and with- 
out warning him of his right to remain silent and of his right to  
have the assistance of counsel, and without warning him tha t  any- 
thing he said might be used against him, "allowed the prosecuting 
witness to interrogate and question the appellant, the fruits of which 
were introduced into evidence against the appellant a t  his subsequent 
trial." 

The notice of appeal states that  t,he first of these constitutional 
questions "mas not raised in the Court of Appeals due to the fact 
that  appellant's status as  a tenant was only recently communicated 
to appellant's attorney," and the second constitutional question 
"was not raised in the Court of Appeals." 

Nothing in the record suggests tha t  the defendant was a tenant 
of the house or of the room where he lay drunk and asleep when the 
ring was taken from his finger by Officer Hanes. 

Attorney General Morgan and Roy A .  Giles, Jr., S ta f f  Attorney, 
for the State. 

Murchison, Fox & Xewton for defendant. 

[I] G.S. 7A-30 provides that,  subject to an exception not here ma- 
terial, an appeal lies of right to this Court from any decision of the 
Court of Appeals in a case which directly involves a substantial 
question arising under the Constitution of the United States or the 
Constitution of this State. In  order to exercise this right, however, 
the appellant must follow appropriate procedures for raising and for 
preserving for review such constitutional question. 

In  State v. Colson, 274 N.C. 295, 163 S.E. 2d 376, the defendant. 
was indicted for murder. Over his objection, the trial court admitted 
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in evidence a vodka bottle, found by police officers in a bedroom of 
his house, and testimony concerning its discovery. On appeal to the 
Court of Appeals, this was assigned as error but this assignment 
was not discussed in the appellant's brief filed in the Court of Ap- 
peals and no reason or argument was cited in support of it. The  
Court of Appeals did not discuss tthis assignment of error in its 
opinion, apparently treating i t  as abandoned by the appellant. Upon 
appeal to this Court, the appellant asserted that  the admission of 
the evidence violated his conijtitutional rights because i t  was the 
tainted fruit of an illegal search. Speaking through Huskins, J., we 
said at pp. 309-310: 

"Now in this Court for the first time in the appellate division, 
defendant seeks to inject the constitutionality of the search of 
the bedroom * * *. This he cannot do. The Supreme Court 
reviews the decision of tht: C o u ~ t  of Appeals for errors of law 
allegedly committed by i-; and properly brought forward for 
consideration. 

"* * " 'Appellate courts will not ordinarily pass upon a 
constitutional question unll~ss i t  affirmatively appears that  such 
question was raised and passed upon in the trial court. State v .  
Jones, 242 N.C. 563, 564, 89 S.E. 2d 129. This is in accord with 
the decisions of the Suprerne Court of the United States. Edel- 
man v. California, 344 U.S. 357, 358 [97 L. ed. 387, 73 S. Ct. 
2931.' State v. Grzindler, 2/51 N.C. 177, 111 S.E. 2d 1. Thus, the 
new question is not properly before us because i t  was not raised 
and passed upon in the Court of Appeals." 

The record in the present case shcws that, in the trial court, the 
defendant did not object to any testimony of any witness concern- 
ing either the entry of Officer Hanes and Bradley into the room 
where the defendant was found, the taking of the ring from his 
finger, the identification of the State's Exhibit #1 as the ring so 
taken, or any statement or action of the defendant while in the pres- 
ence of Officer Ger?es and Bradley. The record shows no exception 
to any ruling of the trial court, with reference to any of these mat- 
ters. Upon the appeal to the Court of appeals, no ruling of the trial 
court relating to any of these matters was assigned as error. 

[2] It is elementary that, "nothing else appearing, the admission 
of incompetent evidence is not ground for a new trial where there 
was no objection a t  the time the evidence was offered." State v. Wil- 
liams, 274 N.C. 328, 334, 163 3.E. 2d 353; State v. McKethan, 269 
N.C. 81, 152 S.E. 2d 341; Stats v. Camp, 266 N.C. 626, 146 S.E. 2d 
643; Lambros v. Zralcas, 234 N.C. 287, 66 S.E. 2d 895; State v. 
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Fuqua, 234 N.C. 168, 66 S.E. 2d 667; State v. Hunt, 223 N.C. 173, 
25 S.E. 2d 598; Stansbury, North Carolina Evidence, 2d Ed., $ 27; 
Wigmore on Evidence, 3rd Ed., $ 18. An assertion in this Court by 
the appellant that evidence, to the introduction of which he inter- 
posed no objection, was obtained in violation of his rights under the 
Constitution of the United States, or under the Constitution of this 
State, does not prevent the operation of this rule. 

[3] This Court will not pass upon the merits of a litigant's con- 
tention that  his constitutional right has been violated by a ruling or 
order of a lower court, unless, a t  the time the alleged violation of 
such right occurred or was threatened by a proposed procedure, rul- 
ing or offer of evidence, or a t  the earliest opportunity thereafter, the 
litigant made an appropriate objection, exception or motion and 
thereafter preserved the constitutional question a t  each level of ap- 
pellate review by an appropriate assignment of error and by argu- 
ment in his brief. State v. Colson, supra; State v. Grundler and State 
v. Jelly, 251 N.C. 177, 111 S.E. 2d 1; State v. Jones, 242 N.C. 563, 
89 S.E. 2d 129. As Stone, C.J., speaking for the Supreme Court of 
the United States, said in Yakus v. United States, 321 U.S. 414, 444, 
64 S. Ct. 660, 88 L. Ed. 834, ''No procedural principle is more fa- 
miliar to this Court than that  a constitutional right may be forfeited 
in criminal as well as civil cases by the failure to make timely asser- 
tion of the right before a tribunal having jurisdiction to determine it." 

[4] In his notice of appeal to this Court, the defendant asserts, 
for the first time, that  he was a tenant of the room wherein he lay 
when the ring was taken from his finger by Officer Hanes, and that  
the constitutional question, which he now attempts to raise with 
reference to such taking of the ring, "was not raised in the Court of 
Appeals due to the fact that appellant's status as a tenant was only 
recently communicated to appellant's attorney." If true, this does 
not exempt him from the operation of the above mentioned rule. 
Nothing in the record supports his contention that  he was occupying 
the room as a tenant. If he was, that  fact was within his knowledge 
a t  the time the evidence in question wae introduced. 

The defendant does not even suggest any reason for his failure 
to raise, either in the trial court or in the Court of Appeals, any 
question as to the admissibility of testimony concerning his state- 
ments and actions while in the police car in the company of Officer 
Genes and Bradley. 

151 We, therefore, do not reach and do not pass upon any consti- 
tutional question as to the admissibility of any of the evidence of 
which the defendant complains in his notice of appeal and in his 
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brief filed in this Court. The appeal is dismissed for the failure of 
the defendant to raise by appropriate and available procedures any 
substantial const.itutiona1 question for the consideration of this Court. 

Appeal dismissed. 

KEKNEDY W. WARD v. I. L. CLAYTON, COJ.IMISSIOSER OF REVENUE OF 
NORTH CAROLIXA 

No. 22 

(Filed I1 March 1970) 

Taxation § 2& income tax -- tire loss deduction - computation of 
loss 

Taxpayer's loss of timber by fire is an "other disposition of property" 
within the meaning of the statute providing a method for the ascertain- 
ment of gain or loss, and therefore the income tax deduction allowable 
under G.S. 105-147 for such casualty loss may not exceed the taxpayer's 
cost basis of the property so destroyed. G.S. 105-144. 

MOORE, J., did not participate in the consideration or decision of this case. 

ON certiorari to the Court of Appeals to review its decision re- 
ported in 5 N.C. App. 53, which affirmed a judgment in favor of de- 
fendant entered by Cohoon, J'., a t  September 30, 1968 Session of 
CRAVEN Superior Court, docketed and argued as  No. 35 a t  Fall 
Term 1969. 

Plaintiff-taxpayer paid undw protest additional income taxes and 
interest assessed by defendant for the year 1963 and instituted this 
action to recover the amount so paid. 

Upon waiver of jury trial, as then provided in G.S. 1-184 et seq., 
Judge Cohoon set forth separately his findings of fact and conclu- 
sions of law and entered judgment. 

The findings of fact and conclusions of law are accurately set 
forth in the statement of factii preceding the opinion of Morris, J., 
for the Court of Appeals. 

Plaintiff's only assignment of error is st,ated as follows: ''That 
the Court erred in signing and entering Judgment for t,he Defendant 
. . . with particular reference to paragraphs 3, 4, 5 and 6 of the 
conclusions of law." 

This Court allowed certiorari upon plaintiff's application therefor. 
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A. D. Ward for plaintiff appellant and plaintiff appellant in per- 
sonam. 

Attorney General Morgan and Assistant Attorney General Banks 
for defendant appellee Conr?nissioner of Revenue. 

BOBBITT, C.J. 

The sole question is whether, in computing the taxpaper's net 
income for 1963, the deduction allowable under G.S. 105-147 for a 
loss of property by fire is to be ascertained as provided in G.S. 
105-144. 

The statutory provisions applicable to the determination of the 
taxpayer's net income for 1963 are the following: 

G.S. 105-144, in pertinent part, provides: " (a )  . . . in ascer- 
taining the gain or loss from the sale or other disposition of prop- 
erty: (1) For property acquired after January 1, 1921, and before 
July 1, 1963, the basis shall be the cost thereof; . . . ." (Our 
italics.) 

G.S. 105-147, in pertinent part, provides: "In computing net in- 
come there shall be allowed as deductions the following items. . . . 
(9) Losses of such nature as designated below: a. . . . b. Losses 
of property not connected with a trade or business sustained in the 
income year if arising from fire, storm, shipwreck or other casualties 
or theft to the extent such losses are not compensated for by insur- 
ance or otherwise. . . ." 

The taxpayer failed to show a cost basis for his loss, and frankly 
asserts the destroyed property (timber which grew after he pur- 
chased the land) was acquired without cost to him. He  contends 
the words "other disposition" in G.S. 105-144 refer solely to an  
intentional disposition which results in a gain or a loss. H e  seeks to 
establish as a deductible loss the fair  market price or value of the 
timber as of the  date i t  was destroyed by fire. 

The Commissioner contends the words "other disposition" refer 
to any disposition, intentional or involuntary (including a casualty 
loss), which results in a t,axable gain or deductible loss. He  contends 
the amount of the deductible loss allowable under G.S. 105-147 as  
the result of fire cannot exceed the cost to the taxpayer of the prop- 
erty so destroyed. I n  short, he contends the loss of the taxpayer's 
timber by fire consisted of an unrealized gain rather than an out-of- 
pocket loss. 

Affirming the Court of Appeals, we hold tha t  the method for as- 
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certaining the amount of a loss prescribed in G.S. 105-144 is applic- 
able whenever property is disposr.d of by sale, casualty or otherwise, 
in such manner as to result in :i taxable gain or a deductible loss. 

The Revenue Act of 1923, Chapter 4, Public Laws of 1923 con- 
tains (Section 300 et seq.) the first comprehensive North Carolina 
Income Tax Statute. 

Section 300 provided: "The words 'net income' mean the gross in- 
come of a taxpayer less the deductions allowed by this act." (Now 
G.S. 105-140 so provides.) 

Section 303, in pertinent part ,  provided: "For the purpose of as- 
certaining the gain or loss from the sale or other disposition of prop- 
erty, real, personal or mixed, the basis shall be, in the case of prop- 
erty acquired before January first, one thousand nine hundred and 
twenty-one, the fair market price or the value of such property as 
of that  date, and in all other cases, the cost thereof: . . ." (Our 
italics.) 

Section 306, in pertinent part, provided: "In computing net in- 
comes there shall be allowed as deductions: . . . . 6. Losses sus- 
tained during the taxable year 0.: property used in trade or business 
or of property not connected with trade or business, if arising from 
fire, storms, ship\~recks or other casualties or theft and if not com- 
pensated for by insurance or otherwise." 

By  the enactment of Section 4, Chapter 708, Session Laws of 
1945, the General Assembly ainendetl the Revenue Act of 1939 
(Chapter 158 of the Public Laws of 1939) so as to substitute these 
words, which now appear in G.S 105-147, "to the extent such losses 
are not compensated for by insurance or otherwise," for the words, 
"if not compensated for by insurance or otherwise." With this mod- 
ification, the pertinent provision:, of G.S. 105-144 and G.S. 105-147 
are re-enactments of the provisions originally enacted as Sections 
303 and 306 of the Revenue Act, of 1923. 

Having been enacted as portic~ns of the Revenue Act of 1923, Sec- 
tions 303 and 306 are to be considerc>d as interrelated portions or̂  
a single complete statute. State 21. Barksdale, 181 N.C. 621, 625, 107 
S.E. 505, 507; I n  re Hickerson, 235 K.C. 716, 721, 71 S.E. 2d 129, 
132; Fishing Pier v. Carolina Beach, 274 N.C. 362, 370, 163 S.E. 2d 
363, 369. Section 306 (G.S. 105-147) enumerates the items, including 
casualty losses, which are deductible, but prescribes no method for 
ascertaining the anlount of such casualty loss. Section 303 (G.S. 
105-144) prescribes the method for ascertaining the amount of a 
loss resulting "from the sale or other disposition of property." Noth- 
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ing indicates the General Assembly intended a taxpayer's deductible 
loss by fire or other casualty to be treated differently from a loss re- 
sulting from a sale. 

Prior to the enactment of the North Carolina Revenue Act of 
1923, the federal income tax statutes had referred to gain or loss 
"from the sale or other disposition'' of property. 

The Revenue Act of 1916, 39 Stat. 756 et  seq., in Section 2 (c ) ,  
provided tha t  the amount of "the gain derived from the sale or other 
disposition of property" acquired before March 1, 1913, was de- 
terminable on the basis of "the fair market price or value" of such 
property as of March 1, 1913. Section 5 provided that,  in computing 
a citizen's net income, allowable deductions included the following: 
"Fourth. Losses actually sustained during the year, incurred in his 
business or trade, or arising from fires, storms, shipwreck, or other 
casualty, and from theft, when such losses are not compensated for 
by insurance or otherwise: Provided, T h a t  for the purpose of ascer- 
taining the loss sustained from the sale or other disposition of prop- 
erty, real, personal, or mixed, acquired before March first, nineteen 
hundred and thirteen, the fair market price or value of such prop- 
erty as of March first, nineteen hundred and thirteen, shall be the 
basis for determining the amount of such loss sustained; . . . ." 

The Revenue Act of 1918, 40 Stat. 1057 et seq., in Section 202(a),  
provided that ,  as to property acquired before March 1, 1913, the 
gain derived or loss sustained "from the sale or other disposition" 
thereof was determinable on the basis of the fair market price or 
value of such property as of tha t  date;  but that,  as to property ac- 
quired on or after March 1, 1913, the gain derived or loss sustained 
"from the sale or other disposition" thereof was determinable (with 
exceptions not material to the factual situation under consideration) 
on the basis of "the cost thereof." Section 214(a) ,  in pertinent part, 
provided: "That in con~puting net income there shall be allowed as 
deductions: . . . . (6) Losses sustained during the taxable year 
of property not connected with the trade or business . . . if aris- 
ing from fires, storms, shipwreck, or other casualty, or from theft, 
and if not compensated by insurance or otherwise; . . . ." 

The Revenue Act of 1921, 42 Stat. 227 et seq., in Section 202(a) 
provided that ,  as to property acquired after February 28, 1913, the 
gain derived or loss sustained "from a sale or other disposition of 
property" was determinable (with exceptions not material to the fac- 
tual situation under consideration) on the basis of "the cost of such 
property." Subject to exceptions not material to the factual situation 
under consideration, Section 202(b) provided tha t  the gain derived 
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or loss sustained "from a sale or other disposition of property" was 
determinable on the same basis, namely, "the cost of such property." 
Section 214(a) ,  in pertinent part, provided: "That in computing net 
income there shall be allowed as deductions: . . . . (6) Losses 
sustained during the taxable year of property not connected with 
the trade or business . . . if arising from fires, storms, shipwreck, 
or other casualty, or from theft, and if not compensated for by in- 
surance or otherwise . . . In  case of losses arising from destruc- 
tion of or damage to property where the property so destroyed or 
damaged was acquired before March 1, 1913, the deduction shall be 
computed upon the basis of its fair market price or value as of 
March I ,  1913; . . . ." 

Beginning with the Revenue Act of 1924, 43 Stat. 253 e t  seq., Sec- 
tions 202 ( a ) ,  204 ( a ) ,  204 (b )  and 214 ( a )  (6) , the section of the fed- 
eral statutes which allows a deduction for a loss by casualty, e.g., 
by fire, of property not connected with a trade or business, provides 
by cross-reference that  the amount of such loss is determinable by 
the method prescribed in a designated separate section. This separate 
section provides tha t  the amount, of "the gain or loss from the sale 
or other disposition of property" is detmninable on the basis of "the 
cost of such property." The federal statutory provisions now in effect 
are codified as 26 U.S.C.A. $8 165, 1011 and 1012. Harper  v. Uni ted  
States ,  274 F .  Supp. 809 (D.C. S.C. 19871, affirmed Harper  v. United 
States ,  396 F .  2d 223 (4 Cir. 1968). 

Hubinger v .  C'ommissioner o f  Internal  Revenue ,  36 F .  2d 724 
(2 Cir. 1929), involved the deterinination of the Federal Income Tax 
for 1920 of a taxpayer who suffered a (partial) fire loss. The tax- 
payer's clzlin: was rejected on tEe ground there had been "no proof 
of a loss" within the meaning of the Revenue Act of 1918. The de- 
cision treats a loss by fire as an "other disposition" of property 
within the meaning of Section 202(a) of the Revenue Act of 1918. 
The opinion of Circuit Judge A.ugustus h'. Hand quoted and em- 
phasized a Treasury Departmenl Regulation issued pursuant to the 
Revenue Act of 1918 which contained the following provision: "When 
the loss is claimed through the destruction of property by fire, flood 
or other casualty, the amount deductible will be the difference be- 
tween the cost of the property 0.- its fair market value as of March 
1, 1913, if acquired before that date. and the salvage value thereof, 
after deducting from such cost or such value as of March 1, 1913, 
the amount, if any, which has been or should have been set aside and 
deducted in the current year and previous years from the gross in- 
come on account of depreciation and which has not been paid out 
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in making good the depreciation sustained. But the loss should be 
reduced by the amount of any insurance or other compensation re- 
ceived. . . ." In  accord with this Treasury Department Regula- 
tion, issued pursuant to and interpretative of the Revenue Act of 
1918, the federal statutes, as indicated above, provide that  the 
amount of a deductible loss from a casualty such as a fire is de- 
terminable on the basis of the reasonable market price or value of 
the property when such casualty occurs but not in excess of the 
cost to the taxpayer of the destroyed property. 

Plaintiff attempts to distinguish Pioneer Cooperage Co. v. Com- 
missioner of Int. Rev., 53 F .  2d 43 (8 Cir. 1931), cited and discussed 
in the opinion of the Court of Appeals, by calling attention to this 
statement in the opinion: "Petitioner (taxpayer) has abandoned in 
this court the theory that  the value when destroyed should be adopted 
as the basis for determining its loss." The property having been ac- 
quired by the taxpayer prior to March 1, 1913, the Revenue Act of 
1918 expressly provided that the fair market price or value of the 
property as of March 1, 1913, was the basis for ascertaining the gain 
derived or loss sustained ('from the sale or other disposition" of such 
property. With reference to property acquired on or after March 1, 
1913, "the cost thereof" was the basis for ascertaining the gain de- 
rired of loss sustained "from the sale or other disposition" of such 
property. The primary significance of Pioneering Cooperage Co. v. 
Commissioner of Int .  Rev., supra, is the holding that, in a factual 
situation similar to that  now under consideration, the method pre- 
scribed for ascertaining the loss sustained "from the sale or other 
disposition" of property applies to an involuntary disposition by 
casualty as well as to a voluntary disposition by sale. 

Although it  seemed appropriate to set forth the provisions of suc- 
cessive State and Federal income tax statutes, we deem i t  unneces- 
sary to discuss further the questions involved in the taxpayer's ap- 
peal. Suffice to say, we approve the comprehensive opinion of Morris, 
J., for the Court of Appeals. The opinion is supported by the au- 
thorities cited and well and accurately disposes of the questions 
raised by the taxpayer's appeal. As stated therein, the income tax 
statutes deal with realized gains and realized losses. Having failed 
to show a cost basis for his loss, plaintiff's claim was properly denied. 

Affirmed. 

MOORE, J., did not participate in the considerat,ion or decision 
of this case. 
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MRS. RUBY W. PETTY, WIDOW, EDGAR PETTY, DECEASED, EMPLOYEE V. 
ASSOCIATED TRANSPORT, INC., SELF-INSURER 

No. 20 

(Filed 3.5 April 1970) 

1. Master and Servant 88 47, 58- interpretation of G.S. 97-12- sui- 
cide by employee - objective of Compensation Act 

An interpretation of G.S. 97-12 as prohibiting compensation to the de- 
pendentq of an employee who intentionally killed himself is not compatible 
with the objective of the Workmen's Compensation Act, which is to p ro~ide  
for the injured workman, or his dependents in the event of his death, a t  
the cost of the industry which be was serving. 

2. Master a n d  Servant § 47- construction of Con~pensation Act 
Benefits under the Workmen's Compensation Act should not be denied 

by a technical, narrow and strict construction. 

3. Master and  Servant § 5- morkn~en's  compensation - suicide re- 
sulting from compensable accident - intervening ac t  

When suicide is the end result of an injury sustained in a coinpensable 
accident, it is an intervening azt but not an intervening cause. 

4. Master and Servant § 5- workmen's compensation - suicide re- 
sulting from compensable accident 

An employee who becomes mentally deranged and deprived of normal 
judgment as the result of a coinpensable accident and commits suicide in 
consequence thereof does not act: wilfully within the meaning of G.R. 97-12, 
and his death is compensable under the Compensation Act. 

5. Master and Servant § 07- workmen's compensation - hearing by 
Coniinission under  misapprehension of t h e  law - remand for  neces- 
sary finding of fact  

Where a claim for compensation for the death of an employee who com- 
mitted suicide while totally disabled from a compensable accident was 
heard and reviewed in the Industrial Commission under the misapprehension 
that G.S. 97-12 prohibited compcmation for the death of an employee who 
intentionally took his on7n life, even though his death was directly at- 
tributable to the injuries he received in the accident, the cause must be 
returned to the Industrial Commission for a specific finding whether the 
employee's suicide was attributable to an abnormal mental condition re- 
sulting from the compensable accident, no finding with respect thereto 
having been made. 

6. Master and  Servant § 8% workmen's compensation - rehearing 
by Industrial Commission 

The Industrial Commission, ~n a proper case, may grant a rehearing 
and hear additional evidence. 

7. Master and  Servant 5 93- workmtm's coinpensation - rulings upon 
objections to  evidence - answers "for the  r e w r d w  

Ordinarily, when objection is made to a question propounded to a wit- 
ness in a workmen's compensation hearing, the proper procedure is for 



418 I N  T H E  SUPREME COURT [276 

the commissioner to require counsel to state the grounds of objection and 
then to make his ruling; when a ruling is deferred and the witness is 
allowed to answer "for the record," the ruling should be entered in the 
transcript before the hearing commissioner makes his award. 

8. Master and Servant § 93- workmen's compensation - suicide - 
causal relation to accident - hypothetical questions - expert testi- 
nlon y 

In  this proceeding upon a claim fol. compensation for the death of an 
employee who committed suicide while totally disabled from a compens- 
able accident, doctor's answers "for the record" to hypothetical questions 
seeking to establish a direct causal relation between the employee's acci- 
dent and suicide were competent. 

XOORE, J., did not participate in the consideration or decision of this case. 

ON certiorari to review the decision of the Court of Appeals re- 
ported in 4 N.C. App. 361, 167 S.E. 2d 38, docketed and argued in 
the Supreme Court as Case No. 20 a t  the Fall Term 1969. 

Plaintiff, the widow and sole dependent of Edgar Petty (Petty),  
instituted this proceeding before the North Carolina Industrial 
Commission to recover death benefits under G.S. 97-38. On 13 Feb- 
ruary 1966 Petty (57) was working for defendant, a self-insurer, 
as an over-the-road truck driver. On that  day he was injured on 
the highway in Maryland in an accident arising out of and in the 
course of his en~ployment. On 8 July 1966 he committed suicide. 
Plaintiff contends that  the suicidal act was causally related to the 
accident and that she is therefore entitled to compensation. 

The first hearing in this case was held by Commissioner William 
F. Marshall, Jr., on 3 April 1967. The second was conducted on 1 
April 1968 by Deputy Cominissioner Robert F. Thomas. The only 
evidence adduced by defendant was the medical reports of the 
surgeon who treated Petty in Maryland. The testimony of plaintiff's 
witnesses tended to show the following facts: 

Plaintiff's co-driver, J. W. Walker, was driving the truck when 
a two-pound hunk of concrete hurtled from an overhead bridge into 
the bunk where Petty was resting. Walker stopped the truck and ob- 
served that  Petty was bloody and unconscious, "the rock laying up 
beside his head." He "waived down traffic to get some help," and in 
about 30 minutes an ambulance took .Petty to Prince George General 
Hospital a t  Cheverly, Maryland, where he was treated by Dr.  Dunn 
Kavanaugh. 

The rock had fractured Petty's right cheek and shattered his jaw- 
bone. There were three complete fractures of the mandible and ('a 
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fracture of the remaining portion of the alveolus on the right maxilla, 
which contained two molar teeth." Dr.  Kavanaugh attempted to  re- 
duce the fracture by drilling holes in the bones and wiring them to- 
gether. He  also placed wires around the teeth and applied arch bars 
to the upper and lower arches with wire around each of the solid 
teeth. 

On 22 February 1966, after nine days in the Maryland hospital, 
Petty was permitted to return to North Carolina for follow-up care. 
His  personal physician, Dr.  Rlatthews of Burlington, saw him on 24 
February 1966 and immediately referred him to Dr.  Erle E. Pea- 
cock, Jr., of North Carolina Memorial Hospital a t  Chapel Hill. Dr.  
Peacock examined Petty on 1 March 1966 and found "an unstable 
nonunion of a fracture of the symphysis of the mandible." Dr .  Pea- 
cock attempted to stabilize the jaw without surgery by driving Kir- 
schner wires across the fragments. However, this procedure was un- 
successful. On 11 April 1966, he operated and found the cause of the 
instability to be "a large butterfly fragment" and two lateral frag- 
ments which were barely touching each other. He  drilled opposing 
holes on each side of the loose fragments and in the lateral processes, 
and wired them together tightly. Arch bars were placed on both 
dental arches by fastening thern to the teeth with steel wires. The 
wires were removed on 17 April 1966, and Petty was discharged 
from North Carolina Memorial Hospital. 

As long as Petty's jaws were wired he could not talk normally, 
and he could take nourishmeni; only through a quill. Between the 
date of the accident and his death he lost forty pounds. All the while 
his jawbone was wired (32 days) he suffered pain from muscular 
spasms in his face, neck, and jaw. One of his multiple discomforts 
was that  he could not complete a yawn. After the wires were re- 
moved, he complained of "a no1,ocain numbness" of the lower lip and 
jaw. This, the doctor told him, "might last for several years or i t  
could go away." Dr.  Peacock's operation corrected the nonunion of 
the bone fragments and the instability of the jaw. However, Petty's 
appearance was not the same as i t  had been before the accident. 
His teeth did not meet right; his jam jutted; and his eyes n7ere "not 
right." He  continued to have trouble talking, and he could not open 
his mouth normally. His teeth lyere still braced, and within 2-3 days 
after his return from Chapel Hill the braces set up muscular spasms 
which eeemed to him to be pulling his teeth apart  where they were 
wired. He  became apprehensive that  damage was being done to the 
bone. Five or six of his teeth were loose. He  had no bite, and he 
could not chew even soft food. During the last two weeks of his life, 
Petty had no appetite and could not sleep. 
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Prior to 13 February 1966, according to Petty's neighbors, asso- 
ciates, and family, he was a happy, healthy, well-adjusted man, who 
enjoyed fishing, fish frys, cook-outs, and keeping his yard. He was 
friendly, poised, and assured, a devoted husband and father, and a 
loving grandparent. His minister characterized him as "a wonderful 
person." Petty's home in Elon College was paid for; "he had money 
in the bank" and no debt,s. On 28 February 1966 he became eligible 
for retirement a t  $250.00 a month for life. Before the accident Petty 
had manifested no symptoms of mental illness. After the accident, 
however, his personality changed; "he was never himself thereafter." 

Early in March, after Dr. Peacock started treating him, Petty 
became upset because he felt that  Dr. Peacock was too busy to take 
a personal interest in his case. However, he "calmed down" when 
Dr. Matthews told him that  Dr. Peacock was "the best qualified 
man in the whole area" to treat his injury. Later Petty said he was 
glad he had not changed doctors. Dr. Peacock told Petty that he 
was unduly concerned about himself, and his wife and daughter felt 
that this was "the kind of talk" he needed to hear. After the first of 
March, Petty was definitely anxious, nervous, and showed signs of 
depression. His family noted that  his thinking and comprehension 
"was slowed." He  did not always underst,and what was said to him, 
and he was forgetful. He was concerned only with his physical feel- 
ings, and he did not want his grandchildren around for fear they 
would hurt him. His eyes did not seem to focus, and a t  times he 
would stare vacantly. It was Dr.  Matthews' opinion that  Petty's 
accident would have had an emotional effect on anybody. 

Petty dreaded the operation on April l l t h ,  his second, and there 
was a marked change in his condition thereafter. His depression and 
nervousness worsened. He  would pace the floor of his room and the 
hospital corridor or stare out of his window and cry. He continued 
to do this after he came home from the hospital on April 17th. 

Sometime in May, Petty apparently realized that  he was men- 
tally ill. He told his minister, Mr. Ben Cox, that  he knew something 
was wrong with him; that he had feelings of hostility toward total 
strangers; that  while sitting on a bench in the city park, he had 
wanted to throw something a t  a child who rode by on a bicycle. Mr. 
Cox had advised him to go to the mental-health clinic. 

The last of May, Petty went to the office of his sister-in-law, Mrs. 
Webster, a nurse with the Alamance County Health Department, and 
told her that  he constantly had "feelings of confusion in his head," 
a "feeling of pressure and blurred vision," and "a feeling of some- 
thing closing in on him." He told her he was thinking of killing his 
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wife and her mother. When she asked him if he had told his wife 
about these feelings he wept and said she was '(dearest of all to 
him," and he could not discuss the situation with her lest slte become 
afraid of him. As he talked, his eyes did not focus. H e  told Rlrs. 
Webster he wanted help; that  h?  had talked to Mr. Cox; and that  
he was willing to consult a psycliintrist. At  his request she went to 
the Petty home tha t  night to help him tell his wife of tllese "strange 
feelings" and of his fear tha t  hl: might harm her, her mother, and 
the colored maid. Mrs. Petty assured him that  she h : d  no fear he 
would ever harm her and that  they ~ ~ o u l d  seek help immediately. 

The next morning Petty and his wife went to see Dr.  Rlatthews. 
Petty was reluctant to disclose the details of his feelings to the doc- 
tor but managed to tell him that he had the urge to harm the occu- 
pants of his house and that  this frightened him. I t  was obvious to 
Dr.  Rlatthems that  Petty's reasoning power was disturbed, and he 
arranged for Petty to see Dr .  Fox a t  the mental clinic that  after- 
noon. 

Dr .  Fox saw Petty on June 2nd and 9th. Dr.  W. D .  Clarkson, 
the director of the mental-health clinic, saw him on June 22nd. Dr .  
Clarkson thought Petty was "repressing," for he could get very little 
out of him. The doctor was concerned for him and troubled by "what 
he didn't say." He  told Petty to return on June 29th with his wife. 

Petty did not tell his wife Dr.  Clarkson wanted to see her. On 
June 29th Petty cancelled his appointment and went to Durham to 
see his mother-in-law. After learning of Petty's urge to do harm, his 
wife had sent her there to stay with another daughter. When he ar- 
rived about 10:30 a.m. his face was red and his eyes wild. H e  told 
his mother-in-law tha t  he had s t ~ t e d  to Butner but decided to come 
by and tell her he mas going to kill his wife and himself, tha t  he was 
in a fog and could not get out. She talked with him until 2:30 when 
he appeared to be quiet and said he wanted to go back home. She im- 
mediately telephoned her daughter and informed her of Petty's 
agitated state. 

Despite the urge to harm his wife, Petty was always kind to her. 
At  no time after his accident did he ever speak crossly to her or 
manifest irritability toward her. Nor did hc ever complain about the 
liquid diet which she prepared f i x  him. 

On 8 July 1966 Dr. Cadell, a dentist, was scheduled to begin pro- 
cedures calculated to correct Petty's dental problems. Petty had told 
his wife tha t  he did not believe he would ever have the nerve "to 
go through with that dental wark." On the afternoon of July 7th, 
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the day before his first scheduled appointment with the dentist, 
Petty went to the home of a policeman, a friend to whom he had 
loaned his pistol, and repossessed the weapon. On the following morn- 
ing, after his wife went to work, a neighbor saw him take a bag from 
his car into the house. When Mrs. Petty came in from work that  af- 
ternoon she found his body on the floor of his bedroom. He  had 
shot himself with the pistol he had procured the day before. 

As a result of the accident on 3 February 1966, Petty was com- 
pletely and t'otally disabled until his death on 8 July 1966. However, 
Dr. Matthews t,hought he would have sufficiently recovered from his 
injury to have returned to work wit,hin 30 days had the dental work 
proceeded according to plan. 

In  Dr. Clarkson's opinion, the injury which Petty received in 
Maryland on 13 February 1966 could have contributed to the mental 
condition he observed on 22 June 1966. At that  time Petty was an- 
xious, severely depressed, and paced the floor. Dr. Clarkeon de- 
scribed his condition as an "agitated depression" or "involutional 
psychotic depression." Such depression in a man of Petty's age, he 
said, indicated a "high likelihood of suicide," and "he would assume 
that  his death on July 8 was related to his depression." It was also 
Dr. Clarkson's opinion that  if Petty suffered great pain it  could have 
contributed to an emotional condition such as depression, particu- 
larly if the pain was chronic, and he saw no end or solution to it. 
Dr. Clarkson also said that  if Petty was unconscious after the acci- 
dent - as Walker testified -the assumption is that  he had suffered 
a concussion of the brain, and the presence of some brain injury 
could not be ruled out. However, he found in the hospital records 
"no gross evidence" of brain damage. 

On 15 May 1968, Commissioner Marshall filed his opinion and 
award. Inter alia he found: 

"(6) . . . All evdientiary medical records and all medical evi- 
dence points to the fact that  plaintiff (sic) did not suffer any brain 
injury in the accident; that  the deceased employee knew the nature 
and extent of his surroundings and that the depression experienced 
was the normal reaction to the nature and length of time of recovery 
for the accident and subsequent opmition, . . . (7) that there is 
no causal relationship between the self-inflicted injuries resulting in 
death on July 7, 1966 (sic), and the industrial injury sustained on 
February 13. 1966." His conclusion of law was that  "[tlhere is no 
causal relationship shown connecting the admitted industrial acci- 
dent of February 13, 1966, and the self-inflicted injuries resulting in 



N.C.] SPRING TERM 1970 423 

death on July 7, 1966." He  denied plaintiff's claim for death bene- 
fits, and she appealed to the full Commission. 

Upon appeal the full Commission concluded tha t  Commissioner 
Marshall had reached the correct result but for the wrong reason; 
tha t  the decision should rest on "G. S. 97-12 concerning the willful 
intention of the employee to kill himself, rather than upon the basis 
of causal relationship." It struck out Finding of Fact  No. 7 and sub- 
stituted therefor the following: ''7. The deceased employee shot 
himself to death with his own pistol . . . deceased having obtained 
such pistol (on the preceding c!ay) from a policeman to whom he 
had loaned it. . . . The death of deceased employee was occa- 
sioned by his willful and premeditaled intention to kilI himself." 
Upon this finding i t  substituted for Marshall's conclusion of law the 
following: "The death of the deceased employee was occasioned by 
the willful and premeditated inlention of the employee to kill him- 
self. The plaintiff is therefore not entitled to compensation. G. S. 
97-12; cf. Painter v. Mead, 258 N.C. 741." 

From the award of the full Commission, plaintiff appealed to the 
Court of Appeals, which found "No error." We allowed certiorari. 

John H. Vernon and W. R. Dalton, Jr., for plaintiff appellant. 

Jordan, Wright, hTichols, Caffrey & Hill by Luke Wright and 
Edward L.  dlurrelle for defendant appellee. 

The opinion and award of the full Commission, which struck 
Commissioner Marshall's finding that there was no causal relation 
between Petty's suicide and the accident on 13 February 1966, dis- 
closes: (1) As to the facts, the Commission was convinced that  Petty 
intentionally took his own life, but tha t  his death was directly at- 
tributable to the injuries he received in the accident. (2) As to the 
law, upon these facts, the Commission thought G. S. 97-12 denied 
to plaintiff any compensation for Petty's death. 

G. S. 97-12, in pertinent part, provides: "No compensation shall 
be payable if the injury or death was occasioned by the . . . will- 
ful intention of the employee to injure or kill himself or another." 
Plaintiff's assignments of error raise this question: Does an em- 
ployee who intentionally takes :his own life because of a mental de- 
rangement produced by a cornpensable injury act willfully within 
the meaning of G.S. 97-12? 

Prior to Painter v .  Mead Corporation, 258 N.C. 741, 129 S.E. 2d 
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482 (1963), this Court had not passed upon a claim for compensa- 
tion for the death of an employee who committed suicide while 
totally disabled from a c ~ m p e n s ~ b l e  accident. I n  that case, the de- 
ceased employee suffered a blow to his head in an accident arising 
out of and in the course of his employment. Headaches of increasing 
intensity followed, and twenty days later a cranial operation was 
performed to relieve pressure on the brain. Thereafter he was never 
himself; he was the victim of headaches, sleeplessness, emotional in- 
stability, and periods of blankness. On the morning of 2 September 
1960, after a sleepless night, Painter hung himself. A psychiatrist 
testified that, in his opinion, Painter was so depressed, upset, and 
bereaved of judgment as a result of his head injury that  he would 
be considered insane; in committing suicide he was dominated by a 
disturbance of mind directly caused by the injury and its conse- 
quences; and, "in that  sense," his act was involuntary. The hearing 
commissioner found the following facts, which the full Commission 
adopted: 

"That the accidental injury of deceased employee, Tolvin Edgar 
Painter, on July 21, 1960, caused the deceased to become insane and 
mentally deranged to such an extent that he had an uncontrollable 
and irresistible impulse to such an extent that  he become delirious 
and frenzied without rational knowledge of the physical consequences 
of his act, without conscious volition to produce death on September 
2, 1960." 

In  using the foregoing words to express its finding in Painter's 
case, the Commission was obviously paraphrasing the "Sponatski 
rule," forniulated in 1915 by the Supreme Judicial Court of Mass- 
achusetts in I n  Re Sponatski, 220 Mass. 526, 108 N.E. 466. I n  that 
case the court said that  under the Workmen's Compensation Act the 
right of dependents of a mentally disturbed employee to recover 
compensation for his death by suicide was determined by the follow- 
ing rule: 

". . . [Wlhere there follows as the direct result of a physical 
injury an insanity of such violence as to cause the victim to take 
his own life through an uncontrollable impulse or in a delirium of 
frenzy 'without conscious volition to produce death, having knowl- 
edge of the physical consequences of the act,' then there is a direct 
and unbroken causal connection between the physical injury and the 
death. But where the resulting insanity is such as to cause suicide 
through a voluntary willful choice determined by a moderately in- 
telligent mental power which knows the purpose and the physical 
effect of the suicidal act even though choice is dominated and ruled 
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by  a disordered mind, then there is a new and independent agency 
which breaks the chain of causakion arising from the injury." Id. a t  
530, 108 N.E. a t  468. ( In  1958 :Massachusetts rejected the Sponatski 
rule by legislation. Mass. Gen. L'aws Ann. Ch. 152, $ 26(A),  (1958) .) 

Thereafter, for many years, the majority of American courts de- 
ciding the question here presented followed the Sponatski rule, or a t  
least gave i t  lip service. Painter v. Mead Corporation, supra a t  747; 
1A Larson's Workmen's Comperisation Laws $ 36.20 (1967) ; Annot., 
Suicide as Compensable Under Workmen's Compensation Acts, 15 
A.L.R. 3d 616; Comment, 31 U. of Cinn. L. Rev. 187. 

I n  effect tha t  rule incorporates the MINaghten test for criminal 
responsibility. Under M'Naghten, if the accused should be in such 
a state of mental derangement as not to know the nature and quality 
of the act he was doing, or, if he did know it, as not to know he was 
doing wrong, the law does not hold him accountable for his acts, for 
guilt arises from volition and not from a diseased mind. State v. 
Spence, 271 N.C. 23, 38-39, 155 S.E. 2d 802, 814. Also i t  should be 
noted tha t  the Sponatslci rule was predicated upon the tort concept 
of an independent intervening cause. It eliminates the accident as  
the proximate cause of death if the employee had sufficient mental 
capacity to know the purpose and effect of his suicidal act notwith- 
standing he was dominated by a disordered mind directly caused by 
the injury and its consequences. 

At  the time we decided Painter, the Sponatski rule was still the 
majority rule. However, in writing the Court's opinion, which affirmed 
a n  award to Painter's dependenis, Higgins, J., noted: (1) Sponatski's 
is a harsh rule which has been widely criticized as "an application 
of the test of criminal responsibility not justified in workmen's com- 
pensation cases" and as confueing "an intervening act with an in- 
tervening cause"; and (2) a growing minority of jurisdictions in 
this country are holding that the death of an employee is compens- 
able if a work-connected injury causes insanity which in turn in- 
duces suicide. In  Painter i t  was carefully pointed out that in affirm- 
ing the Commission's award, we were not to be understood "as fix- 
ing as our standard the rigid rule of the Sponatski case"; we merely 
held that  the evidence met Sponatski requirements, the most string- 
ent of all tests, and that  further discussion was therefore unneces- 
sary. See Case Law Comment, 42 N. C. L. Rev. 611. 

[I, 21 Despite our intimation in Painter, however, the Commis- 
sion cited that case in support of its c'onclusion tha t  G. S. 97-12 pro- 
hibited compensation to the dependents of an employee who inten- 
tionally killed himself. We do not think such an interpretation is 
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compatible with the objective of the Workmen's Compensation Act, 
which is to provide for the injured workman, or his dependents in 
the event of his death, a t  the cost of the industry which he was 
serving. To this end, the rule is that  benefits under the Act "should 
not be denied by a technical, narrow, and strict construction." 
Hollman v. City of Raleigh, 273 N.C. 240, 252, 159 S.E. 2d 874, 882. 
Accord, Cates v. Construction Co., 267 N.C. 560, 148 S.E. 2d 604; 
Hartley v. Prison Department, 258 N.C. 287, 128 S.E. 2d 598; see 
Comment in 45 Iowa Law Rev. 669 (1960). 

[3] To say, as a matter of law, that one who intentionally takes 
his own life acts willfully is to ignore "the role which pain or de- 
spair may play in breaking down a rational, mental process. Harper 
v. Industrial Commission, 24 Ill. 2d 103, 107, 180 N.E. 2d 480, 482. 
Annot., 15 A. L. R. 3d 616, 622. "If the sole mot,ivation controlling 
the will of the employee when he knowingly decides to kill himself 
is the pain and despair caused by the injury, and if the will itself 
is deranged and disordered by these consequences of the injury, then 
i t  seems wrong to say that  this exercise of will is 'independent,' or 
that i t  breaks the chain of causation. Rather, i t  seems to be in the 
direct line of causation." 1A Larson's Workmen's Compensation 
Law 5 36.30 (1967); Annot., 15 A. L. R. 3d 616, 622. As Fowler, J., 
pointed out in his dissent in Barber v. Industrial Commission, 241 
Wis. 462, 6 N.W. 2d 199 (1942) (a decision which applied Spon- 
atslci), when suicide is the "end result" of an injury sustained in a 
compensable accident, i t  is "an int.c:rvening act but not an inter- 
vening cause. An intervening cause is one occurring entirely inde- 
pendent of a prior cause. When a first cause produces a second cause 
that produces a result, the first cause is a cause of that  result." 

I n  1949 the Supreme Court of Florida adopted the chain-of- 
causation test. Whitehead v. Keene Roofing Co., 43 So. 2d 464 (Fla. 
1949). See Comment in 16 Vanderbilt L. Rev. 275 (1960). White- 
head involved facts and a statute practically identical with those 
we now consider. Whitehead, an employee, sustained serious injuries 
in a compensable accident. Three months thereafter he committed 
suicide by swallowing poison. He  knew the consequences of his act, 
but a t  the time he was suffering from a mental disturbance directly 
attributable to the injuries he received in the accident. The Florida 
Act provided: "No compensation shall be payable if the injury was 
occasioned primarily . . . by the willful intention of the employee 
to injure or kill himself." In reversing the Circuit Court's judgment 
denying death benefits to Whitehead's dependents, the Florida Su- 
preme Court said: 
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"From the evidence, there can be no doubt tha t  the death of the 
deceased was directly attributab1.e to the injuries he sustained in the 
fall from the roof. . . . 

[W]e are not persuaded that, the fact that  a workman knew that  
he was inflicting upon himself a mortal wound will, in all cases, 
amount to a 'willful intention' to kill himself, within the meaning 
of the statute. We believe that, in those cases where the injuries 
suffered by the deceased result in his becoming devoid of normal 
judgment and dominated by a disturbance of mind directly caused 
by his injury and its consequences, his suicide cannot be considered 
'willful' within the meaning and intent of the Act. . . . 

"While i t  may be an independent intervening cause in some 
cases, i t  is certainly not so in those cases where the incontrovertible 
evidence shows that,  without the injury, there would have been no 
suicide. . . ." Id .  a t  465. 

Other jurisdictions having sltatutes which prohibit compensation 
for willfully inflicted injuries and death have followed the "realistic 
and reasonable view" of the Florida Court in Whitehead, supra. 

I n  Burnight v. Industrial Acc. Cotn., 181 Cal. App. 2d 816, 821, 
5 Cal. Rptr. 786, 790, Bray, P.J., said: "[Sluicide cannot be inten- 
tionally self-inflicted if, in spite of his act being one of conscious 
volition, the suicide, because of n1ent:tl condition resulting from the 
injury, is unable to control the impulse to kill himself. . . ." 

Twenty-six years after the decision in Barber, supra, the dissent 
of Fowler, J., became the law in Wisconsin. In Brenne v. Department 
of Industry, Labor R: Hum. Rel., 38 Wis. 2d 84, 156 N.W. 2d 497, a 
lineman received a severe electrical shock in the course of his em- 
ployment and suffered multiple burns to various parts of his body. 
Thereafter he cornrnitted suicide. The hearing examiner, relying upon 
Barber and the JJTisconsin Act allowing recovery only "where the 
injury is not intentionally self-inflicted," denied plaintiff's claim 
for d~rec t  benefits. In  remandin5 the case to the Department for re- 
consideration and further hearing, the Supreme Court of Wisconsin 
(citing Whitehead v. Keene Roofing Co., supra),  said: "The burden 
of proof is on the claimant to establish by substantial evidence tha t  
the 'chain-of-causation' exists. The claimant does this by showing 
that the industrial injury caused the suicide. . . . 

". . . The act of suicide (cannot then be said to be willful or 
intentional within t,he meaning of the statute since its causation 
ultimately relates back to the original injury, rather than existing 
as an independent and intervening cause." Accord, Graver Tank ck 
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Mfg. Co. v. Industrial Comm., 97 Ariz. 256, 399 P. 2d 664 (1965). 
Terminal Shipping Co. v. T r a p o r ,  243 F. Supp. 915 (1965). See 
Annot., 15 A. L. R. 3d 616, 631-637 (1965) and 29 N. A. C. C. A. 
Law Journal 212, 216-219 (1963), where the cases adopting the 
chain-of-causation test are collected. Another perceptive argument 
for the rejection of the Sponatski rule and the adoption of the chain- 
of-causation test appears in the following comment in 45 Iowa L. 
Rev. 669 (1960) : 

"In spite of the fact tha t  the majority rule (Sponatski) is a de- 
parture from the conventional rules of causation, the plain wording 
of the wilful self-injury statutes appears a t  first glance to be a con- 
vincing argument for the rule's adoption. It might seem tha t  the lack 
of conscious volition which is the basis of tha t  rule is quite in accord 
with these statutory limitations. An examination of the purpose to 
be served by these statutes, however, would indicate tha t  their ap- 
plication is inappropriate in cases of this type. As has been pointed 
out the law of workmen's compensation does not, a t  the time of the 
initial injury, employ the common-law concepts of legal cause in 
determining liability. Work-connection rather than fault underlies 
recovery. This absence of the traditional safeguards of the common 
law may necessitate these statutory safeguards when the level of in- 
quiry is the primary source of injury. Certainly, however, there is 
no reason for these statutes to be applied in determining the range 
of compensable consequences stemming from the initial injury. Here 
the employer and his insurer are protected by the common-law con- 
cepts of causation which will prevent recovery for additional self- 
injury which is not connected with the employment. Using the stat- 
ute to deny compensation for suicides arising out of the employment 
is anoinalous because to do so produces a narrower basis for recovery 
under the remedial workmen's compensation acts than would have 
been possible under common-law tort doctrine." Id.  a t  675-676. 

[4] We conclude tha t  the chain-of-causation test effectuates the 
purpose and intent of the Workmen's Compensation Act. We hold, 
therefore, that  an employee who becomes mentally deranged and 
deprived of normal judgment as the result of a compensable accident 
and commits suicide in consequence does not act wilfully within the 
meaning of G. S. 97-12. 

The evidence in this case tends to show tha t  Petty's death was 
directly attributable to the accident on 13 February 1966, in that the 
agitated depression resulting from the accident caused his suicide. 
This, i t  seems, the full Commission recognized when i t  struck Com- 
inissioner hfarshall's finding tha t  there was no causal relation be- 
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tween the accident and death. 'The Commission's belief that,  because 
Petty planned his own destruction causation was immaterial, no 
doubt explains its failure to rns,ke a specific finding with reference to 
causation. 

The transcript does not support Commissioner Marshall's find- 
ings (contained in No. 6) tha t  "all evidentiary medical records and 
all medical evidence points to the fact that  plaintiff (sic) did not 
suffer any brain injury in the accident . . . and tha t  the depres- 
sion experienced was the normel reaction to the nature and length of 
time of recovery for the accident and subsequent operation . . ." 
(Italics ours.) The record contains evidence to the contrary. -41- 
though we do not regard the 5nding that  Petty did not suffer any 
physical injury to his brain as  being determinative of whether his 
agitated depression was related to his injuries, there is evidence that  
he mas unconscious after the accident and that  he had a concussion 
of tlic brain. The commissioner's finding that  Petty's depiession 

c ions was "the natural reaction" to his injury and subsequent oper t '  
ignores certain statements in the testimony of each of the three 
doctors. 

15, 61 It is clear tha t  this proceeding has been heard and reviewed 
upon a misapprehension of the applicable principle of law. The 
opinion and award of the Cornmission is vacated and the cause is 
remanded to the Court of Appeals with directions tha t  i t  be returnrd 
to the Industrial Commission, the only tribunal which can find the 
facts, for a specific finding whether Petty's suicide was attributable 
to an abnormal mental condition resulting from his accident on 13 
February 1966. '([JJ7]here fact:; are found or where the Commission 
fails to find facts under a misapprehension of law, the court will, 
when the ends of justice require, remand the cause so tha t  the evi- 
dence mag be considered in i t ?  true legal light." Bailey v. Depart- 
ment of Mental Health, 272 N.C. 680, 684, 159 S.E. 2d 28, 31. "Fur- 
thermore, the Industrial Commission, in a proper case, may grant a 
rehearing and hear additional evidence." Id .  a t  686, 159 S.E. 2d a t  32. 

[7] In  view of the manner in which objections to Dr.  Clarkson's 
testimony were handled a t  thc second hearing, i t  would seem that, 
upon the request of either party, the Commission should reopen the 
case to permit his re-examination. We note, however, tha t  on the 
first hearing Dr.  Clarkson gave evidence similar to much of tha t  
sought to be adduced by the hypothctical question. When defendant 
objected to questions propounded by plaintiff's counsel to Dr.  Clark- 
son, the hearing conlmissioner deferred his ruling and instructed the 
doctor to answer ((for the record." The deferred rulings, however, 
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were never entered in the record. Obviously this modus  operandi is 
unsatisfactory. Ordinarily, the proper procedure is for the commis- 
sioner to require counsel to state the grounds of objection and then 
to make his ruling. If there is a valid objection to the form of the 
question, counsel can rephrase i t ;  if the objection is made on other 
grounds, the Commission and opposing counsel are alerted to  the 
legal principle invoked and can appraise it. I n  any event, when a 
ruling is deferred i t  should be entered in the transcript before the 
hearing commissioner makes his award. Only in this way can the 
parties, the full Commission, and the court (if there is an appeal) 
intelligently review the decision. Apparently the full Commission 
failed to enter rulings on the evidence because of its interpretation 
of G. S. 97-12. 

In justice to the hearing cominissioner we are compelled to say 
that he probably felt driven to the procedure he adopted by the hy- 
pothetical question which plaintiff's counsel propounded. Seemingly 
i t  was articulated on the spur of the moment and, like Topsy, i t  
just grew. I ts  form changed as the objections and pages multiplied 
and confusion became worse confounded. 

[8] All the testimony of the lay witnesses tended to establish a 
direct causal relation between Petty's accident and suicide. The pur- 
pose of the hypothetical question was to establish this relationship 
by expert testimony also. By and large, the doctor's "answers for 
the record" were competent, and the testimony could be properly 
elicited. 

Reversed and remanded. 

MOORE, J., did not, participate in the consideration or decision 
of this case. 

STATE OF NORTH CAROLINA v. CURTIS HENDERSON AA-D MOSES 
PRICE,  JR. 

KO. 21 

(Filed 15 April 1970) 

1. Homicide 21- murder  in perpetration of attempted armed rob- 
bery - sufficiency of evidence 

I n  this prosecution for first degree murder committed in the perpetra- 
tion of an  attempted armed robbery, the State's evidence, including an 
in-court identification of defendants as the perpetrators of the robbery and 
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murder and testimony that a witness overheard defendants planning the 
robbery, i8 held sufficient for the jury, the apparent contradictions in the 
testimony and the equivocation {of some of the witnesses bearing upon the 
weight of the evidence or its credibility and not upon its competency, and 
the jury being the trier of the facts. 

a. Criminal Law § 50; Evidence 5 4% testimony t h a t  statement 
was forthright,  complete a n d  articulate - shorthand statement of fact 

Testimony by the solicitor of a municipal-county court that in a confer- 
ence with the State's principal witness immediately prior to a preliminary 
hearing held in that court, the witness was reluctant to talk, and that 
"suddenly the boy began to talk and he was very forthright and complet~a 
and gave an articulate statemfW' may well be considered a shorthand 
statement of fact, and its admission was not prejudicial error. 

3. Criminal Law § 13% motion to set  aside verdict a s  contrary to 
weight of evidence 

A motion to set aside the verdict as being contrary to the weight of the 
evidence is addressed to the discretion of the trial judge. 

4. Criminal Law § 16& abbbantionment of assignments of e r ror  
Assignments of error not supported by reason or authority in defencl- 

ant's brief will be deemed abandoned. Supreme Court Rule No. 28. 

6. Criminal Law § 163- assignments of error  t o  charge- failure t o  
indicate particular error asst:rted 

Assignments of error which quote excerpts from the charge and assert 
the court erred in so charging the jury, but which fail to indicate in what 
particular any of the quoted excerpts is erroneous, do not comply with 
the requirement of Supreme Court Rule 19(3) that the asserted error be 
clearly presented without the necessity of going beyond the assignment 
itself to learn what the questic~n is. 

6. Criminal Law 112, 168-- instructions - "if you find from t h e  
evidence" - beyond a reasonable doubt 

The trial court did not commit prejudicial error in using in one por- 
tion of the charge the words "if you find from the evidence" instead of 
"if you find from the evidence beyond a reasonable doubt,"  here in other 
portions of the charge the court fully and correctly instructed the jury 
that the burden was on the State to satisfy the jury beyond a reasonable 
doubt as  to the guilt of defendant before such verdict could be returned. 

7. Criminal Law §§ 9, 163; Homicide 5 23-- instructions - homi- 
cide committed during robbery - conspiracy t o  rob  

In this consolidated trial of two defendants for a homicide committed 
in the perpetration of an attempted armed robbery, trial court's instruc- 
tion to the effect that if the attempted robbery and murder were corn- 
mitted pursuant to a conspiracy to rob, each conspirator would be r e  
sponsible for the acts of the other on the occasion the crime was committed, 
but in the absence of such conjpiracy, each would be guilty only if he in- 
dividually was engaged in the perpetration of the attempted robbery and 
fired the fatal. shots, was not unclear and ambiguous, and was favorable 
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to defendants, since each would be responsible for the acts of the other if 
both were present, aiding and abetting each other in the perpetration of 
the attempted robbery, even though there were no previously formed con- 
spiracy. 

8. Criminal Law § 16& instructions - State's rebut tal  evidence - 
harmless error  

In this prosecution for first degree murder, defendants were not prej- 
udiced by an instruction that the State offered rebuttal evidence "in sub- 
stance opposed to the testimony of" the State's principal witness "to ex- 
plain away some of the discrepancies between the testimony of certain 
oflicers" presented by the State and that of an officer who testified for 
defendant, although the instruction was somewhat confusing in that the 
rebuttal evidence obviously was not offered in opposition to the State's 
principal witness, but only to esplain discrepancies in the testimony of the 
officers. 

9. Criminal Law 8 1 6 s  exception t o  charge embracing number of 
propositions 

4 n  exception to a portion of the charge embracing a number of propo- 
sitions is insufficient if any of the propositions are correct. 

10. Criminal Law 9 163- exception t o  excerpt f rom charge - chal- 
lenge to omission 

An exception to an excerpt from the charge ordinarily does not challenge 
the omission of the court to charge further on the same or another aspect 
of the case. 

11. Criminal Law s§ 118, 1% instructions - contentions of State  - discrepancies and conflicts i n  evidence 
In this prosecution for first degree murder, defendants were not prej- 

udiced by the court's frequent references to the discrepancies and con- 
flicts in the evidence while reviewing the contentions of the State, where 
the court's references thereto tended to  emphasize rather than minimize 
the significance of the discrepancies and conflicts, and i t  is clear from the 
evidence and charge that the respective contentions of the State and of 
defendants with reference to these discrepancies and conflicts were well 
understood by the jury. 

la. Criminal Law §§ 118, 16+ instructions - review of State's con- 
tentions - statement t h a t  witness "put it very accurately" - harm- 
less e r ror  

In this prosecution for first degree murder, defendants were not prej- 
udiced when the court, while reviewing the contentions of the State, ex- 
pressed the view that he thought a State's witness had "put it very accn- 
rately" that there was a m ~ r k e d  reluctance on the part of the State's 
principal witness to be the only eyewitness against one of the defendants, 
where all the evidence tended to show that a t  the beginning of a confer- 
ence preceding defendants' preliminary hearing, the State's principal wit. 
ness was reluctant to talk, and the State's evidence was that this re- 
luctance was based on his belief that he was to be the only witness against 
one defendant and that this reluctance ceased when he learned that other 
witnesses were to testify against such defendant. 
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13. Criminal Lam 8 1% polling t h e  jury - failure of record to show 
each juror assented to verdict,- certificate of clerk of court  

Defendant's contention that the Supreme Court should order a new 
trial ex mpro motzr because the record on appeal does not show affirmatirely 
that, 71-hen the jury was polled, ench and erery juror assented to the ver- 
dict, is held without merit, the Court having obtained a certificate from 
the clerk of superior court to the effect that subsequent to the announce- 
ment of the verdict, each juror, upon being polled by the clerk as to each 
defendant, replied that his rerdict was guilty of murder in the first degree 
with recommendation that the ~imishrnc~nt be iluprisonment for life. 

MOORE, J., did not participate in the consideration or decision of this case. 

APPEAL by defendants under G.S. 7A-27(a) from Mintz, J., Jan- 
uary 1969 Criminal Session of LENOIR Superior Court, docketed and 
argued as No. 21 a t  Fall Term 1969. 

At  December 1968 Session, the grand jury of Lenoir County re- 
turned a bill of indictment charging that defendants on October 5 ,  
1968, murdered Woodrow Stanley. 

Evidence was offered by the State and by each defendant. 

Uncontradicted evidence offered by the State tended to establish 
tha t  Woodrow Slanley (Stanley) was shot and fatally injured on 
Saturday, October 5 ,  1968, shortly before 11:OO p.m., in the parking 
area portion of the premises of Stanley's Supermarket (Supermarket), 
under the circumstances narrated below. 

The Supermarket property is located in Kinston, N. C., a t  the 
southwest corner of the intersection of Washington Street and Clay 
Street, and is designated 811 East Washington Street. It fronts 
eighty-one feet on the south side of Washington Street and extends 
one hundred and sixty-two feet along the west side of Clay Street. 
The store building is in the northeast portion of the lot, thirty feet 
south from the Washington Street curb and seven feet west from 
the Clay Street curb. The building has a frontage of twenty-three 
feet and extends ;outh a t  tha t  width sixty feet. An open space in the 
shape of the letter "L" extendcj (1) south from Washington Street 
and west of the building to a fence along the back property line, and 
thence (2) east between the hack of the building and the fence to 
Clay Street. In the  portion which extends (a t  the width of fifty-one 
feet) south from Washington Street, there are eleven parking spaces 
along the west property line. These spaces point diagonally towards 
the west side of the building. Near the back property line of this 
portion are four parking spaces with lines pointed towards Wash- 
ington Street. There are no parking spaces in the area extending 
from the rear of the building a distance of seventy-two feet to the 
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fence. This area provides access to and from Clay Street. Stanley's 
station wagon was parked in the second parking space from Wash- 
ington Street and was backed towards the west property line. The 
front was headed diagonally towards the west side of the building. 
The car of Venters, an employee, was parked, headed towards the 
back fence, in one of the four parking spaces a t  the rear of the park- 
ing area. 

The Supermarket was closed to the public about 10:45 p.m. Stan- 
ley, the owner-operator, and his employees were making prepara- 
tions to leave. Upon locking and leaving the store, Stanley and two 
of his employees, Phillip Rhugaber (Rhugaber) and Stanley Lee 
(Lee), went to Stanley's station wagon; and the four other em- 
ployees, James Robert Williams (Williams), Johnnie Ray Miller 
(Miller), James Lacewell (Lacewell) and Harry Venters (Venters) 
went to the Venters car. 

Lee and Rhugaber got in the Stanley station wagon, Lee on the 
front seat and Rhugaber on the back seat. Stanley got in the driver's 
seat. Before he could close the door two colored men came running 
towards the station wagon and asked for change for a dollar. One 
of them stopped a t  the door beside Stanley, on the driver's side, 
and the other went to the back of the station wagon. After Stanley 
stated he had left a11 the money in the store, he was told: "This is a 
stickup, Woodrow, give me the money. . . . I know you have got 
i t  because I saw you put i t  in a bag, give it  to me." A first shot was 
fired. When Lee started to get out, the man who fired the shot said: 
"If you open that door I wi!l kill you." Lee was "scared to death" 
and "just froze." Again the man asked for the money. Stanley was 
sitting in the car with the door open. A second shot was fired. When 
this occurred, Stanley reached over and got a bag of groceries, threw 
it  out and said, "There is your money, go home." Stanley grabbed 
the wheel, blew the horn and tried to get out of the car. H e  finally 
"made it  outside," still blowing the horn. A third shot was fired. 
Thereupon, Stanley "turned the wheel aloose and fell." Just  before 
he fell, the man who fired the shots grabbed Stanley's billfold from 
his pocket and ran. Both men ran from the back of the station wagon 
towards the back of the parking area, across the area in back of the 
store building and towards Clay Street. Lee got out of the station 
wagon and hollered to Venters: "They shot Mr. Stanley." In  running 
from the station wagon, the two men involved in the holdup passed 
the parked car of Venters. 

Lee testified to the facts narrated in the preceding paragraph. 
He  testified also that  the man who did the shooting was "standing 
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up all the time"; that all shots were fired by the man on the driver's 
side; and tha t  he could not see the face of either of the men. 

Rhugaber did not testify. Lee and Rhugaber told an investigat- 
ing officer tha t  night (October 6-6, 1968) that  they could not iden- 
tify either of the men. 

Unconscious, 'Stanley was taken by ambulance to the hospital and 
died en route or shortly after arrival. An autopsy disclosed tha t  three 
buIlets had penetrated his body. Death was caused by a bullet that 
had penetrated his left chest, left lung and heart. 

Williams, aged 17, and Miller, aged 18, two of the four Stanley 
employees who went to the Venlers car, testified as witnesses for the 
State. Lacewell and Venters did not testify. 

Portions of the testimony of Williams and of Miller as to what 
happened after t h y  reached the Venters car, exclusive of testimony 
bearing upon the identification of defendants, are narrated below. 

According to Williams: He  and Miller got in the back seat of the 
Venters car and Lacewell got in the front seat. Venters, outside the 
car, hollered, "Somebody shot Mr. Stanley." Thereupon, the occu- 
pants of the car jumped out and all ran towards the station wagon. 
When they got "some distance" from it, they heard somebody say, 
"Stop, or I'll shoot,)' and all "turned around and went back the 
other way." JVilliams (but none of the other three) got back in the 
Venters car. From the back seat of the Venters car, looking through 
the back glass, Williams saw "tussling" on the driver's side (far side 
from Williams) of the station wagon. On the passenger's side, to- 
wards the back, he "saw a guy reeping into a bag." When the tussling 
ceased, a guy, who came from the driver's side of the station wagon, 
ran by the Venters car and said, "Don't move or I'll shoot you." 
The man was about fifteen feet from Williams. Venters was "out 
there" when the man passed and made that  statement. A few sec- 
onds later the man with the bag ran from the passenger's side of the 
station wagon. He  fell before he reached Clay Street, dropped some- 
thing from the bag he was carrying, picked i t  up, put i t  back in the 
bag and started running again. When he fell, Williams got out of 
the Venters car and attempted to overtake the man with the bag by 
cutting him off as he ran down Clay Street. However, Williams ran 
into the fence tha t  extended along the rear of the parking lot. The 
man who came from the driver's side of the station wagon was the 
first to run by the Venters car. He  had a pistol in his hand. After 
Stanley was put in the ambulance, Williams went to the station 
wagon, found Stanley's money (over $2,000.00) in a bag, and gave 
the money to one of the officers. 
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According to Miller: When Venters said, "Somebody is shooting 
Mr. Stanley," those in the Venters car hopped out and started to- 
wards the station wagon. A man standing behind the station wagon 
on the passenger's side was looking into a bag. Miller went approxi- 
mately eighteen steps towards the station wagon. When he was about 
ten steps from the station wagon, the man said: "Halt, or I'll shoot." 
Lacewell said, "Come on Johnnie," and when Miller looked up Lace- 
well "was across the fence." Miller heard one shot before he got out 
of the Venters car. He saw the man who had the bag fall, get up and 
pick up some packages. There was another man on the far side of 
the station wagon. He  (Miller) could hear him but did not see him. 

The parking areas of the Supermarket premises were well lighted 
by mercury lights when the events relating to the attempted rob- 
bery and the murder occurred. 

Evidence offered by the State, which was contradicted by the 
personal testimony of each defendant and by evidence offered in 
their behalf, included the following: 

Williams testified that  defendant Henderson was the man who 
came from the driver's side of the station wagon and, with pistol in 
hand, said, "Don't move or I'll shoot you," as he passed by the 
Venters car; and that  defendant Price was the man on the pas- 
senger's side of the station wagon who looked into the bag and fell 
on the parking lot while running towards Clay Street. 

Miller testified defendant Price was the man on the passenger's 
side of the station who looked into the bag, the man who said, "Halt, 
or I'll shoot," when Miller and others first approached the station 
wagon, and the man who fell on the parking lot while running to- 
wards Clay Street. (Note: Miller did not testify as to the identity 
of the man on the far (driver's) side of the Station wagon or as to 
what that man may have said or done.) 

Johnnie Thomas, aged 22, testified that,  in September, 1968, a t  
"Miss Annie's house" on Washington Street, he overheard the fol- 
lowing conversation between defendant Price and defendant Hen- 
derson, vix.: "Moses told Curtis he was getting hungry and Curtis 
said 'What do you expect me to do about it?' Moses said that  he had 
to have some money and he was going to get some money because he 
was broke. Moses Price. Curtis didn't, say anything. After awhile 
Curtis Henderson said 'I need some money, I'm going back to Bos- 
ton.' Then Moses said 'I know Mr. Stanley and he has got some 
loot on him. I believe I'll hit him but I have got to find a way to do 
it.' Curtis said 'I used to have a credit account there a t  the store 
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but I'm with you.' Moses said 'Let's do i t  tonight,' but Henderson 
said not tonight he had some business to attend to." 

Evidence for the State tended to show Thomas had made a state- 
ment to this effect to an officer on or about October 14, 1968, when 
in jail on a forgery charge; and tha t  Thomas had pleaded guilty to 
forgery a t  October 1968 Session of Lenoir Superior Court and re- 
ceived a probationary sentence. 

Separate warrants, each based on an affidavit of Carl Long, were 
issued October 24, 1968. Each charged the accused with the murder 
of Stanley on October 5, 1968. 

The evidence most favorable to the State tended to show that  
Price was arrested first; that  he was arrested by Detective Long; 
that  Private Detective Whaley and Deputy Sheriff Eubanks were 
present; that, upon arrival a t  the courthouse, Detective Long went 
off with other officers; tha t  Price, in the company of Whaley and 
Eubanks, got to the top of the steps of the courthouse and was com- 
ing into the two swinging glass doors when he (Price) fell down on 
his knees, hanging to the door, and said, "Oh, God, why did I do it?" 
and broke down and began crying in the presence of these officers. 
(Note: Detective Long, a witness for defendant, testified tha t  he 
was with Whaley, Eubanks and Price when they entered the court- 
house; tha t  Price "was crying, saying he didn't do anything, and 
he couldn't hardly walk"; that  he saw Price, crying, go down on his 
knees, but that  he didn't hear him say, "Why did I do it? Oh, my 
Lord, why did I do it?") 

The evidence most favorable to the State tended to show the 
warrant for the arrest of defendant Henderson was served on him a t  
his father-in-law's home on Lincoln Street; tha t  the officers present 
included Private Detective JT7haley, Deputy Sheriffs Eubanks, Ipock, 
and Brake, and Detective Long; that  when Henderson saw them 
drive up he came out and asked them what they wanted him for; 
that,  although hl. was denied permission to do so, he forced his way 
until he got back into t,he house; that  after the warrant had been 
read to him, Henderson said, "Shoot me. I'd rather be dead, shoot 
me," and "ran down the street hollering"; and tha t  he had run ap- 
proximately four blocks when he was stopped on Lincoln Street by 
Detective Long. (Note: Detective Long, a witness for defendant, 
testified the officers went first to Henderson's home; that  he was not 
a t  his home but was a t  his mother's house; tha t  they talked with 
him and placed him under arrest and the warrant was read to him; 
tha t  Henderson stated he wanted to say something to his wife and 
that he (Detective Long) let him; that Henderson came back out 
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of the door and said, "he had nothing to  hide and he jumped up and 
said you might as well kill me, I haven't done anything, and he took 
off running and left everybody"; and that  when he (Detective Long) 
apprehended him, Henderson stated "that he didn't know why he 
run, he just panicked and ran, that  he hadn't done anything.") 

The evidence, reduced to narrative form and single spaced, oc- 
cupies one hundred and thirty pages of the mimeographed record. 
Other features of the evidence will be referred to in the opinion. 

As to each defendant, the jury returned a verdict of "Guilty of 
murder in the first degree with recommendation of life imprison- 
ment"; and, as to each defendant, the court pronounced a judgment 
which imposed a sentence of life imprisonment. 

Each defendant gave notice of appeal. An order was entered tha t  
each be represented on appeal by his trial counsel and that  Lenoir 
County pay all costs necessary to perfect the appeal. 

Attorney General Morgan, Deputy Attorney General Moody and 
Staff Attorney Mitchell for the State. 

Beech & Pollock, by D. D. Pollock, for defendant appellant 
Henderson. 

Brock h Gerrans, by C. E. Gerrans, for defendant appellant 
Price. 

BOBBITT, C.J. 

Although they present their fourteen assignments of error in a 
joint statement, each defendant filed a separate brief. 

[I] Assignments of Error Nos. 2 and 4 are based on defendants' ex- 
ceptions to the denial of their motions under G.S. 15-173 for judg- 
ments as in case of nonsuit. 

I n  the consideration of these assignments, we apply the well- 
established and oft-stated rules summarized in 2 Strong's North 
Carolina Index 2d, Criminal Law § 104, as follows: "On motmion to 
nonsuit, the evidence must be considered in the light most favor- 
able to the state, and the state is entitled to every reasonable in- 
tendment thereon and every reasonable inference therefrom. Con- 
tradictions and discrepancies, even in the state's evidence, are for 
the jury to resolve, and do not warrant nonsuit. Only the evidence 
favorable to the state will be considered, and defendant's evidence 
relating to matters of defense, or defendant's evidence in conflict 
with that  of the state, will not be considered." 
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The credibility of the State's crucial evidence, particularly the 
testimony of Williams, Miller amd Thomas, was sharply challenged 
by cross-examination and by defendants' testimony and by evidence 
offered in their behalf. 

Williams, who identified both Price and Henderson in his testi- 
mony a t  trial, did not know either defendant by name on the night 
of the attempted robbery and the murder of Stanley. Miller, who 
identified Price in his testimony a t  trial, did not know him by name 
on the night of tmhe attempted robbery and the murder of Stanley. 

As witnesses for the State, various officers, namely, a Kinston 
Police Officer (Loftin), two Kinston Detectives (Brooks and Gay) ,  
a Private Detective (Whaley) and an SBI Agent (Campbell), tes- 
tified to statements made by Williams in response to their inquiries. 
Portions of this testimony tended to corroborate Williams' testi- 
mony a t  trial. Other portions thereof tended to show discrepancies 
and conflicts between Williams' testimony a t  trial and statements 
previously made by him. Conflicts between the testimony of certain 
of the State's witnesses and the testimony of Detective Long, a wit- 
ness for Henderson, are noted in our preliminary statement. The tes- 
timony of Thomas was contradicted by each defendant in his per- 
sonal testimony and also by the testimony of Mrs. Annie Belle Shaw 
("Miss Annie"). Testimony o i Thomas, under cross-examination, 
tended to show Thomas' prior zriminal record; that  he had "pulled 
five years" in prison and in addition had "pulled some time just 
around the city jail"; and that  he was in custody for forgery when 
he told the officers of overhearing the conversation a t  "Miss Annie's 
house" and under a probationary sentence for forgery when he tes- 
tified for the State against def~:ndant,s. Too, each defendant offered 
alibi evidence. This evidence tended to show the defendants were not 
together on the night of October 5th and that  each was a t  a location 
in Kinston other than the premises of the Supermarket. . 

This statement from the opinion of Stacy, C.J., in State v .  Sat- 
terfield, 207 N.C. 118, 176 S.E. 466, is applicable: "Counsel for the 
defendant assailed the State's case with force and vigor, pointing 
out the apparent contradictione in the testimony and the equivoca- 
tion of some of the witnesses, but these were matters bearing upon 
the weight of the evidence or its credibility, and not upon its com- 
petency. The jurors alone are the triers of the facts." 

Considered in the light of applicable legal principles, the evidence 
was sufficient to require submission to the jury and to support the 
verdict. Hence, the assignments of error with reference to nonsuit 
are without merit. 
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Assignment of Error hTo. 1 contains nothing of sufficient signifi- 
cance to require discussion and is overruled. 

[2] A preliminary hearing was conducted November 1, 1968, in 
the Municipal-County Recorder's Court. The solicitor of tha t  court, 
P. H. Crawford, Jr., as a rebuttal witness for the State, testified to 
his conversation with Williams, in the presence of several law en- 
forcement officers, in the judge's office adjoining the courtroom, 
preparatory to the hearing. A portion of his testimony is the sub- 
ject of Assignment of Error No. 3. 

Mr. Crawford testified in part  as follows: "At the beginning of 
my conference with him he indicated a very pronounced reluctance 
to talk, he replied to questions in monosyllables and I had difficulty 
in bringing him out. I insisted to him tha t  what I wanted him to tell 
me was exactly what he knew about the facts and what happened, 
and one or two of those present made similar statements to  him 
about telling me what happened, to tell the truth. One of those 
present, I think i t  was Mr.  Whaley, made the statement to him- 
if there are not the words i t  is the substance; he said 'Tell i t  to Mr. 
Crawford just like you told i t  to me.' (And almost suddenly the 
boy began to talk and he was very forthright and complete-ob- 
jection overruled - and gave an articulate statement.) D E F E N D -  
ANTS' EXCEPTION X 0 .  3. Yes, sir. immediately after my con- 
ference with him he testified a t  the hearing." 

Although the words "Objection overruled" appear in the record 
as indicated, the record does not show the question to which the 
objection was addressed. Nor does the record show tha t  defendants 
made a motion to strike any particuhr portion of Mr. Crawford's 
testimony. 

In their briefs, defendants call attention to "DEFENDANTS' 
EXCEPTION KO. 3," on which they base Assignment of Error No. 
3. Their only point seems to be tha t  Crawford was testifying to an 
opinion or conclusion as distinguished from facts. We perceive no 
error prejudicial to defendants. Crawford's testimony that  Williams 
was reluctant to talk when the conference began and later talked 
freely constituted what may well be considered a shorthand stats- 
ment of fact. Stansbury, N. C. Evidence, Second Edition, 8 125. If 
deemed desirable, counsel for defendants could have explored in 
depth exactly what Williams said a t  various stages of this con- 
ference. 

[3] Assignment of Error No. 14 asserts "the court erred in over- 
ruling the defendants' mot.ions to set aside the verdict for tha t  the 
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evidence was overwhelmingly against the verdict, for errors made 
during the trial, and for arrest of judgment." No ground for the ar- 
rest of judgment is suggested other than defendants' contentions tha t  
the verdicts were contrary to the weight of the evidence. Since this 
was a matter for determination by the trial judge in the exercise of 
his discretion, this assignment ia deemed formal. 

141 I n  his brief, Henderson expressly abandons Assignments of 
Error Nos. 6 and 7. Since Price's brief states no reason and cites no 
authority in support thereof, these assignments will be taken as 
abandoned by him. Rule 28, Rules of Practice in the Supreme Court, 
254 N.C. 783, 810; Freeman v. City of Charlotte, 273 N.C. 113, 116, 
159 S.E. 2d 327, 329. 

[5] Assignments of Error Nos. 5-13, inclusive, quote excerpts from 
the charge and assert the court erred in so charging the jury. In  
these assignments, defendants do not indicate in what particuIar 
any of the quot1.d excerpts is erronc>ous. They ignore the require- 
ment of Rule 19(3) ,  Rules of Practice in the Supreme Court, 254 
N.C. 783, 797, as interpreted in numerous decisions of this Court, 
tha t  "always the very error relied upon shall be definitely and 
clearly presented and the Couri; not compelled to go beyond the as- 
signment itself to learn what t,he question is." State v. Mills, 244 
N.C. 487, 94 S.E. 2d 324. 

The excerpt on which Assignment of Error No. 5 is based is the 
only portion of the charge assigned as error which relates to an in- 
struction with reference to a legal principle. Other portions of the 
charge assigned ads error involve either the court's review of evidence 
or statement of contentions. 

[6] With reference to Assignment of Error No. 5, Price contends 
that  the court used the words, "if you find from the evidence," in- 
stead of the words, "if you find from the evidence beyond a reason- 
able doubt." In other portions of the charge, the court fully and cor- 
rectly instructed the jury that  t ~ e  burden was on the State to satisfy 
the jury beyond a reasonable doubt au to the guilt of the defendants 
or either of them before such verdict(s) could be returned. The con- 
tention advanced by Price is without merit. 

171 Henderson's contention with rei'erencc to Assignment of Error 
No. 5 is tha t  the instruction given in the quoted excerpt was "unclear 
and anlbiguous." This contention is without merit. The clear import 
of the instruction is tha t  if the attempted robbery and the murder 
mere committed pursuant to a conspiracy to rob, each conspirator 
would be responsible for the acts of the other on the occasion the  
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crime was committed; but, in the absence of such conspiracy, each 
would be guilty only if he individually was engaged in the perpetra- 
tion of the attempted robbery and fired the fatal shots. The instruc- 
tions were favorable to defendants. It is noteworthy that  the court 
failed to instruct the jury as to the legal principle that each would 
be responsible for the acts of the other if both were present, aiding 
and abetting each other in the perpetration of the attempted rob- 
bery, even if there were no evidence of a previously formed con- 
spiracy. Too, the charge was quite favorable to defendants in that,  
notwithstanding all the evidence tended to show a murder com- 
mitted in the perpetration of an  attempted robbery, the court in- 
structed the jury i t  would be permissible for them to return a verdict 
of guilty of murder in the second degree as to either or both of the 
defendants. 

The excerpt from the charge on which Assignment of Error No. 
8 is based consists of a brief summary by the court of the testimony 
of (State's witness) Loftin. We find no significant conflict between 
the court's summary and Loftin's testimony. This assignment is 
without merit. 

[8] The excerpt from the charge on which Assignment of Error No. 
9 is based is in these words: "The State offered a number of rebuttal 
witnesses - I am not going to recount their testimony, or attempt to re- 
capitulate i t  here-you heard i t  this morning, and i t  was offered in 
substance opposed to the testimony of James Robert Williams to 
explain away some of the discrepancies between the testimony of 
certain officers, Eubanks, Whaley and others, and Officer Carl Long. 
I assume tha t  was the purpose of the offer. Tha t  was all given today 
and you will recall it." 

Obviously, the rebuttal evidence was not offered "in substance 
opposed to the testimony of James Robert Williams," the State's 
principal witness, but was offered in an attempt "to explain away 
some of the discrepancies" between the testimony of Officer Eubanks, 
Whaley and others, on the one hand, and the testimony of Officer 
Long, on the other hand. Although this portion of the charge as re- 
ported seems somewhat confusing, we find nothing therein which may 
be considered prejudicial to defendants. 

[9] The remaining excerptx from the charge, on which Assign- 
ments of Error Nos. 10, 11, 12 and 13 are based, consist of the court's 
review of certain of the contentions of the State. The excerpts on 
which Assignments of Error Nos. 10 and 11 are based are lengthy 
and involve multiple and diverse matters. Apparently, defendants 
were inadvertent to the rule that  "an exception to a portion of a 
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charge embracing a number of propositions is insufficient if any of 
the propositions are correct." Powell v. Daniel, 236 N.C. 489, 493, 
73 S.E. 2d 143, 146, and cases cited. The excerpt on which Assign- 
ment of Error No. 12 is based is worded as follows: "The State says 
and contends that  even the discrepancies between the testimony of 
Officer Carl Long and some of the other officers are not as pronounced 
as they appear when they are examined in the light of the whole 
case, and consider that  the memory of people who are active in law 
enforcement work isJ like others, i t  is not perfect; they may not re- 
member exactly what happened a t  a given session a t  a given time." 
(Our italics.) This sufficiently illustrates the type of statement of 
contention which defendants a ~ s e r t  constitutes prejudicial error. 

[ lo,  111 The discrepancies and conflicts in the evidence were ob- 
vious. Defendants did not except to the failure of the court to charge 
the jury in respect of any matter. ('It is elemental that  an exception 
to an excerpt from the charge ordinarily does not challenge the 
omission of the court to charge further on the same or another aspect 
of the case." Peek v. Trust Co., 242 N.C. 1, 16, 86 S.E. 2d 745, 757. 
Be that as i t  may, i t  would seem the court's frequent references to 
the discrepancies and conflicts in the evidence tended to emphasize 
rather that  to minimize the significance thereof. Careful readings of 
the evidence and of the charge make it  clear that  the respective con- 
tentions of the State and of defendants with reference to these dis- 
crepancies and conflicts were well understood by the jury. These as- 
signments fail to disclose prejudicial error and are overruled. 

[12] In the lengthy excerpt on which Assignment of Error No. 11 
is based, the court, while reciting contentions of the State, said: 
". . . and there is evidence here that he (James Robert Williams) 
did have some reluctance - - i t  was recited by Mr. Crawford, who 
I thought put i t  very accurately, that, there was a marked reluctance 
on his part to be the only eyewitness to talk about Henderson." 
Conceding the court should not have expressed the view that he 
thought (State's witness) Crawford had "put i t  very accurately," 
all the evidence tended to show that, a t  the beginning of the con- 
ference preceding the prelimincry hearing, Williams was in fact re- 
luctant to talk. Indeed, (defense witness) Long testified that  Wil- 
liams stated "he was not going in there and testify about Curtis 
Henderson because he could not positively identify him." Accord- 
ing to the State's evidence, the initial reluctance of Williams to tes- 
tify against Henderson was baaed on his belief that  he was to be the 
only witness aga,inst Henderson and that this reluctance ceased when 
he learned that other witnesses were to testify against Henderson. 
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Assignment of Error No. 11 fails to disclose prejudicial error and is 
overruled. 

While, as indicated, the assignments of error, except those relat- 
ing to nonsuit, do not comply with our rules, we have elected to con- 
sider all of them and all contentions made with reference thereto in 
the briefs. After reading and re-reading the evidence and the charge, 
we find no error deemed prejudicial to the defendants or either of 
them. The real issues in dispute were factual in nature. They were 
resolved adversely to defendants by the jury. 

1131 The record shows the following: 

"THE JURORS, BEING CALLED BY NAME AND BEING 
INDIVIDUALLY POLLED BY T H E  CLERK OF SUPERIOR 
COURT, RENDERED T H E  FOLLOWING VERDICTS: 

"AS TO THE DEFEATDAA-T, MOSES PRICE, JR.: 

"VERDICT: 'Guilty of murder in the first degree with recom- 
mendation of life imprisonment.' 

"AS TO THE DEFENDANT, CURTIS HENDERSON: 
"VERDICT: (Guilty of murder in the first degree with recom- 

mendation of life imprisonment.' 

"Upon the bringing in of the verdict as to the defendant, Moses 
Price, Jr. ,  said defendant, through counsel, requested that  the jury 
be polled. 

"THE CLERK OF SUPERIOR COURT POLLED T H E  JURY. 

"Upon the bringing in of the verdict as to the defendant, Curtis 
Henderson, said defendant, through counsel, requested that  the jury 
be polled. 

"THE CLERK OF SUPERIOR COTJRT POLLED T H E  JURY." 

In their briefs, each defendant asserts that, although there is no 
exception or assignment of error in respect of the polling of the jury, 
the record does not disclose affirmatively that  each and every juror 
assented to the verdict. They contend the Court should order a new 
trial ex mero motu on authority of State v. Dow, 246 N.C. 644, 99 
S.E. 2d 860. The content,ion is without merit. 

I n  State v. Dow, supra, the record showed that  the jurors were 
polled in open court and that  the responses of all the jurors were 
not in accord with the verdict as announced by the foreman of the 
jury. Here, defendants' counsel did not include in the record what 
occurred when the jury was polled. In  view of the contention made 
in their briefs, we have obtained a certificate from the Clerk of the 
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Superior Court of Lenoir County to the effect that,  subsequent to 
the announcement of the verdict, each juror, upon being polled by 
the clerk as to each defendant, replied that  his verdict was guilty 
of murder in the first degree with recommendation tha t  the punish- 
ment be imprisonment for life. 

Finding no prejudicial error in the trial, the verdict and judg- 
ment will not be disturbed. 

No error. 

~IOORE, J., did not participate in the consideration or decision 
of this case. 

ROBERT &I. OLIVE, SR., INDITTDUALLY ASD AS EXECUTOR OF THE ESTATE OF 

RUTH SEDBERRY OLIVE, DECEASED v. GEORGE BIGGS;  CHRISTINE 
BIGGS;  RUTH OLIVE XEITJIAN;  CLARENCE SEDBEKRY OLIVE,  
JEAN McKAY OLIVE TOLdR,  ]!NDIVI~I?ALLY ASD AS EXECUTRIX OF THE 

ESTATE OF ROBE:RT 11. OLIT'E, JR. ,  DECEASED; ANN 31. OLIVE;  CAR- 
R I E  BLACKMAS SIhlMOSS ; X P R d  OLIVE;  LOWNEY OLIVE;  IULA 
OLIVE AKD ROBERT M. OLIVE, 111; TERRY D E E  OLIVE;  HUNTER 
OLIVE:  THERFSA OLIYE : WINSTON OLIVE ; CARLA NEITMAS ; 
R O B I S  NEITRI.IN ; R E S E E  NEITMAN ; DEBRA NEITMAN ; KAY 
OLIVE AKD NAKCY OLIVE, MI\:ORS 

No. 31 

(Filed 15 April 1970) 

1. Wills § 1- joint will - definition 
A joint will is in effect the separate will of each person signing it as 

testator. 

2. Wills § 8-- joint will - revocation 
Nothing else appearing, either signer of a joint will may revoke it, in 

any manner permitted by statute, during the life of all of the persons 
signing it as testators. 

3. Wills & joint will- revocation by surviving signer 
Sothing else appearing, though one of the signers of a joint will has 

died and the document has been probated as his or her will, the surviving 
signer may revoke it and, in that event, it cannot be probated as  the will 
of such surviror. 

4. Wills § & revocation of joint mill - contract no t  t o  revoke- 
breach - rights of devisees 

Even where there is a contract between the testators not to revoke the 
joint will, the better view is tha.t thc revocation by the survivor is ef. 
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fective to prevent the probate of the instrument a s  the will of the sur- 
vivor, leaving the disappointed legatees or devisees under the joint will 
to their rights, if any, for breach of the contract as  beneficiaries thereof. 

5. Wills § 8-- joint will of spouses - revocation by surviving spouse 
A joint will executed by the husband and wife is revocable by the sur- 

viving husband and does not impair his right to convey properties owned 
by him, notwithstanding the will was also executed by the deceased wife 
and has been probated as  her will. 

6. Wills § 34; Husband a n d  Wife 17- wife's will - effect on  
property owned by t h e  entireties 

A wife's will cannot devise to the husband property which a t  the time 
of her death was already owned by the husband alone or was owned by 
the husband and wife a s  tenants by the entireties, nor could her will, 
nothing else appearing, limit the husband's right to convey such properties 
after her death. 

7. Husband a n d  Wife 15, 17- estate by entireties -Incidents - 
effect of deceased spouse's will 

Land owned by a husband and wife a s  tenants by the entireties is not 
owned by them in shares, but by the two considered as  a separate legal 
being; consequently, no interest in such property passes under the will 
of the flrst to die. 

8. Wills § 30; Husband a n d  Wife § 17- construction of joint wi l l  - disposition of entireties property - assumptions 
In an action to construe a joint will executed by a husband and wife 

with the assistance of an attorney, it is reasonable to assume that the 
husband and wife were aware that property owned by them by the en- 
tireties would pass to the surviving spouse by virtue of survivorship and 
not under the will; and consequently it  is reasonable to assume that they 
did not intend the provisions of the will relating to entireties property to 
be given effect as  parts of the will of the first to die, but intended these 
provisions to become effective only as parts of the will of the survivor. 

9. Wills S 64- devise of property belonging t o  beneficiary - benefic- 
iary p u t  t o  election 

Where the devisor purports to devise property which belongs to the 
beneficiary, giving it to another, and also devises property of his own to 
the beneficiary, such beneficiary must make a choice between retaining 
his own property, which has been given to another, or taking the property 
which has been given him under the terms of the will. 

10. \\'ills § 64- election - intent  of testator 
The doctrine of election does not apply unless the intent of the testator 

to put the beneficiary to an election clearly appears from the terms of the 
will. 

11. Wills § 64- construction of joint will executed by husband and  
wife - doctrine of election 

In a husband's action seeking construction of a joint will executed by 
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himself and his wife, now deceased, the doctrine of election is held in- 
applicable, and cc~nsequently the husband's acceptance of the devise to him 
under the wife's will did not deprive him of title to or of the right to 
convey land which, a t  the time of the wife's death, was owned by him 
alone or was owned by them as tenants by the entireties. 

Wil ls  § 28-- jo in t  will  executed by spouses - d e a t h  of wife - 
const ruct ion of wi l l  
h joint will executed by a husband and wife must be construed a s  if 

i t  were the will of the deceased wife alone to determine what title the 
husband took thereunder to those properties which the wife alone owned 
a t  the time of her death. 

Wills 3 2& t e r m  "in f e e  simple" - construction 
The techuical term "in fee simple" is  to be given i t s  technical meaning 

in the absence of a clear expression of s contrary intention in the will 
itself. 

Wil ls  s 73- act ion to const rue  jo int  wi l l  of spouses-  devise t o  
surviving spouse  - disposit ion t o  chi ldren 

I n  an  action by a husband seeking construction of a will executed 
jointly b ~ .  himself and his wife, I'IOW deceased, wherein Item Two of the 
will devised and bequeathed "all of his or her property, unconditionally 
and in fee simple, to the surrivor. in the &vent that  one of us survives the 
other," and Items Three through Twelve attempted to d e ~ i s e  certain of the 
wife's properties to their children either outright or "upon the death of 
the survivor" or "at the tlme of our de .~th ,"  i t  is apparent that  the wife 
intended that, if her husband survived her, all of her property was to 
p a s  to him in fee simple, and a t  111s death mas to pass to the children 
a s  specified in the remaining Items: consequently, the will is held a d e  
rise to the husband in fee simple of all the wife's property, with no limi- 
tation upon his right to convey the same. 

Wil ls  3 2& construction of a will  - i n t en t  of t e s t a to r  
The cardinal principle in the construction of a will is  to give effect to 

the intent of the testator a s  it appears from the language used in the 
instrument itself, insofar a s  that can be done within the limits of the 
statutes or  by decisions of the cclurt. 

Wil ls  § 2& i n t en t  of t e s t a to r  - de te rmined  f r o m  en t i r e  ins t ru-  
ment 

The intent of the testator is determined from the entire instrument so 
a s  to harmonize, if possible, provisions which would otherwise be incon- 
sistent. 

F rauds ,  S t a t u t e  of § 7; Wills  5 contract  n o t  t o  r evoke  joint 
will  - sutficient m e m o r a n d u m  

A joint will executed by a husband and wife may itself be a sutficient 
memorandum of a contract between the two that the survivor will not 
revoke the document a s  his or her own will. 

Wil ls  § 2-- contract  t o  m a b e  jo int  wi l l  - breach  - equi table  re- 
lief 

Where a husband and wife enter into a contract to make a joint will 
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or separate wills, whereby each devises his or her property to the survivor 
of them and the survivor devises his or her property to others, according 
to a specified plan of distribution, and one spouse dies without revoking 
his will, the survivor, accepting the benefits of the will, is bound by the 
contract; his subsequent revocation of the will is a breach of such con- 
tract for which a court of equity will fasten a trust, in favor of the 
beneficiaries named in the will, upon the properties which the survivor 
so contracted to devise. 

19. Wills 5 2-- contract to make  joint will - sufficiency of terms 
Language in a joint will executed by a husband and wife, that they, 

"in consideration of each making this our Last Will and Testament, do 
hereby make, publish and declare this instrument to be jointly as  well as 
severally our Last Will and Testament," held sufficient, in conjunction 
with the reciprocal devises and bequests, to show the existence of a con- 
tract between the husband and mife to execute the joint will. 

243. Wills §§ 2, 7- action t o  construe joint will - evidence of t h e  
contract t o  make t h e  will - harmless e r ror  

In  an action by a husband seeking construction of a joint will executed 
between himself and his deceased wife, a purported beneficiary under the 
wife's will was not prejudiced by the testimony of the attorney who pre- 
pared the mill that he knew of no agreement between the spouses, other 
than what was in the will, with respect to the execution of the joint will, 
where the will itself contained clear evidence of the agreement. 

21. Husband and Wife 4- contritct; t o  make  a will - acknowledg- 
ment  by wife 

A contract between husband and prescribing the testamentary dis- 
position of their properties is not binding upon the wife unless t,he con- 
tract is acknowledged by her in conformity with G.S. 52-6(a). 

22. Wills § % contract t o  make  will -void promise on one side - 
subsequent perforinance of promise 

When the mife is not bound by a contract executed between herself 
and her husband for the testamentary disposition of their properties, 
neither is the husband bound; but when the wife dies, leaving a will in 
accordance with the contract, the husband thereby becomes bound by his 
contract to make the agreed testamentary disposition of his own property. 

23. Contracts §§ 4, 21- void promise - subsequent performance - 
consideration 

While a promise void for incapacity of the promisor will not support a 
counter-promise, if the void promise is actually performed, the performance 
may become sufficient consideration to support the counter-promise. 

2.4. Wills 5 2-- contract fo r  testamentary disposition of property - 
construction 

Each contract for the testamentary disposition of property must be con- 
strued to determine the intent of the parties thereto with reference to 
the right of the owner of the property to make an inter vivos conveyance. 
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25. Wills 2, 6- contract between spouses to make joint will - 
construction - rights of surviving spouse 

Where husband and wife, pursuant to a contract, executed a joint will 
providing for the testamentary disposition of their properties, and the  
wife thereafter dies without reroliing her will, the husband may not make 
a testamentary disposition of any prol~erty contrary to the contract, or 
revoke the joint will as  his will, or make an  inter vivos conveyance o r  
transfer of any property which mill prevent a court of equity from sub- 
jecting the property, so transferred in breach of the contract, to the rights 
of the beneficiaries thereof prior to  tlie acquisition of such property by a 
bona fide purchaser for value. 

26. Wills §§ 2, 73- contract between spouses to make joint will - 
construction -- right of surviving spouse to make inter vivos convey- 
ance 

I n  a joint will execu t~d  by a husband and wife pursuant to a contract, 
the will devised to a named dwisee the house and furnishings a t  209C 
Olive Court "if, a t  the time of our death we still own the house and p r o p  
erty on Eas t  hlountain Drive; but if, a t  the  time of our death we do not 
own the said property on East  hlountain Drive" then the house and 
furnishings a t  209C Olive Court shall vest in another name devisee. Held:  
The will clearly contemplated tha t  the property on Eas t  Mountain Drive 
might not be owned by the surviving testator a t  his death, and the sur- 
viving testator therefore had the  power to make a n  inter vivos convey- 
ance of the property during his lifetime. 

HIGGISS, J., dissenting. 

BOBBITT, C.J., j i~ins in dissenting opinion. 

ON certiorari to the Court of Appeals to review its decision re- 
ported in 6 N.C. App. 265, 170 S.E. 2d 181. 

On 25 February 1965, Dr .  Robert M. Olive and Ruth Sedberry 
Olive, his wife, jointly executed a document which has been admitted 
to probate in Cumberland County as her will. At  her death, on 29 
September 1965, ahe was the sole owner in fee simple of certain real 
property, he was the sole owner in fee simple of other real property 
and they owned :still other real property in fee simple as tenants by 
the entireties. 

Dr.  Olive is the executor of his wife's estate and a devisee under 
the will. I-Ie instituted this ac ton  for a declaratory judgment con- 
struing the will so as to determine: (1) What interest he takes under 
the will in the properties owned by Mrs. Olive a t  the time of her 
death; (2) vhether he may take such interest in those properties 
under the will and also take in fee simple the properties held by him 
and his wife as tenants by the entireties; (3) whether, if he be not 
the unconditional owner in fee ~ i m p l e  of the properties o ~ n e d  a t  her 
death by Mrs. Olive, he may, by a sale thereof, revoke the will as to 
him; (4) whether, if he be the owner in fee simple of all the prop- 
erties owned a t  the time of Mrs. Olive's death by her only, by him 
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only and by them as tenants by the entireties, he ma.y revoke the 
will as to himself and convey a good and marketable title thereto; 
and (5) whether he is barred by the doctrine of election from taking 
under the will and making a disposition of the properties other than 
that  specified in the will. 

The provisions of the will pertinent to the determination of these 
questions are: 

"We, Robert M. Olive, Sr., and Ruth Sedberry Olive, hus- 
band and wife, " * " in consideration of each making this 
OUR LAST WILL AND TESTAMENT, do hereby MAKE, 
PUBLISH and DECLARE this instrument to be jointly as well 
as severally OUR LAST WILL AND TESTAMENT. 

* + *  

TWO: 
"We, and each of us, devise and bequeath all of his or her 

property, unconditionally and in fee simple, to the survivor, in 
the event that one of us survives the other. 

THREE:  
"Upon the death of the survivor, or in the event that our 

death i s  sinzultaneous, we do hereby give and devise our home 
place, a t  No. 126 Dobbin Avenue, in the City of Fayetteville, 
to our sons ROBERT M. OLIVE, JR. ,  and CLARENCE S. 
OLIVE, and our daughter, RUTH OLIVE NEITMAN. [Em- 
phasis other than capitalization added.] 

FOUR: 
"We give and devise, in fee simple, to our son, ROBERT M. 

OLIVE, JR.,  the white brick and weatherboard constructed 
house a t  KO. 209 A DeVane Street, in the City of Fayetteville, 
including the household and kitchen furniture therein. 

FIVE : 

"We give, devise and bequeath, in fee simple, subject to the 
conditions hereinaft.er set out, to our daughter, RUTH 0. NEIT- 
MAN, our following described property: 

"1. The two store [sic] brick dwelling a t  No. 209 DeVane 
Street, * * * 

"2. The brick dwelling and the furniture and furnishings 
therein, a t  209 B on Olive Court * * * 
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"3. The brick dwelling, and the furniture and furnishings 
therein, a t  20!3 C on Olive Court * * * if, at the time of our 
death we still own the hou:;e and property on East Mountain 
Drive, but i f ,  at the time oj our death we do not own the said 
property on East Mountain Drive, then the brick dwelling, and 
the furniture and furnishing therein, a t  209 C on Olive Court, 
shall vest in ROBERT 34. OLIVE, JR. ,  as set out in Article 
SIX of this will. [Emphasis other than capitalization added.] 

"4. The house and lot on Grove St,reet, the two houses and 
lots on Bell Street, and one vacant lot on Kew York Street, all 
in the City of Fayetteville. 

"All of the foregoing described property is devised and be- 
queathed to our daughter, R U T H  0. NEITMAN, subject to 
the condition and provision that no part  thereof may be sold or 
mortgaged without the consent, in writing, of ALEXANDER 
E .  COOK anid LACY S. COLLIER, Fayetteville, North Caro- 
lina, or the survivor. 

"In the event, however, that  either ALEXANDER E. COOK 
or LACY S. COLLIER be not living at the time of the death of 
the survivor of US, * ' ' b e  hereby appoint JAMES R. 
NANCE of Fayetteville, North Carolina, in the place of that  
one, to serve in this capacity. [Emphasis other than capitaliza- 
tion added.] 

SIX : 

"We give, devise and bequeath to our son, ROBERT M. 
OLIVE, JR. ,  our country plrzce located on East  Mountain Drive 
in Pearce's I f i l l  Township, about six miles south of Fayette- 
ville, * * 

"In the event, however, tha t  a t  the time of our death we do 
not own said property, then we give and devise to our son, 
ROBERT 11. OLIVE, JR.,  the brick building a t  209 C on 
Olive Court leading from DeVane Street eastwardly, in the City 
of Fayetteville. [Emphasis other than capitalization added.] 

SEVEN : 

"We give and devise and bequeath to our son, CLARENCE 
S. OLIVE, the brick dwelling house, and the furniture and 
furnishings therein, a t  No. 209 D Olive Court in the City of 
Fayetteville. * * *  
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TWELVE: 

"All the rest and residue of our estate, meaning thereby all 
of our property of any sort, kind and description, both real and 
personal, * * * me will, devise and bequeath, after the death 
of the survivor, to our three children, ROBERT M. OLIVE, 
JR.,  CLARENCE S. OLIVE and R U T H  0. NEITMAN, share 
and share alike. [Emphasis other than capitalization added.] 

T H I R T E E N  

"We, and each of us, do hereby appoint the survivor of the 
two as executor or executrix of this OUR LAST WILL AND 
TESTARIEKT; however, after the death of  the survivor of the 
two, me and each of us do hereby constitute and appoint ALEX- 
ANDER E .  COOK and LACY S. COLLIER as Executors of 
this, OUR LAST WILL AND TESTAMEKT, * * * [Em- 
phasis other than capitalization added.] 

" IN T H E  EVENT, HOWEVER, tha t  either ALEXANDER 
E. COOK or LACY S. COLLIER be not living at the time of 
the death of the survivor of us, * * " we hereby appoint 
JAMES R.  NANCE of Fayetteville, as co-Executor, to act in 
conjunction with the remaining one, with all the duties, power 
and authority herein given to the originally named Executors. 
[Emphasis other than capitalization added.] 

The defendants, with the exception of George Biggs and Christine 
Biggs, are all who claim as legatees or devisees under the will, the 
minors among them being represented by duly appointed guardians 
ad litem. The defendants Biggs contracted with the plaintiff, after 
the death of Ruth Sedberry Olive, to purchase from him the land 
described in Item Six of the will, part  of which was the sole property 
of Ruth Sedberry Olive a t  her death and part  of which was then 
owned by Ruth Sedberry Olive and Dr. Olive as tenants by the en- 
tireties, but have refused to do so because of doubt as to his ability 
to convey a good title in fee simple thereto. 

The defendant Jean McKay Olive Tolar is the widow and de- 
visee of all the property of Robert hl .  Olive, .Jr., who died testate 
after the death of Ruth Sedberry Olive. She filed answer alleging 
tha t  the plaintiff contracted with Ruth Sedberry Olive to make a 
joint, mutual, reciprocal will which vould control the disposition of 
all property owned by them individually and as tenants by the en- 
tireties, that they did execute such will and the plaintiff is estopped 
to deny its validity. She prays that  the action be dismissed and, if 
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not, that she be adjudged the beneficiary of all bequests and devises 
made to Robert M. Olive, Jr., 'by the joint will. 

Evidence for the plaintiff included his inventory and annual ac- 
count as executor of the estate of Ruth Sedberry Olive, and the tes- 
timony of Alexander Cook, the attorney who drafted the will. Over 
objection, he testified that  he had no knowledge of any agreement, 
apart  from what appears upon the will itself, between Dr. Olive and 
Ruth Sedberry Olive respecting the execution of the will or of any 
agreement, apart, from the will, between them to the effect that  i t  
could not be changed by either without the consent of the other. 

The defendants' evidence consisted of the testimony to the effect 
tha t  rent collected since the death of Mrs. Olive from tenants of the 
property on Grove Street, referred to in Item Five of the will, of 
which Mrs. Oliv~e was the sole owner a t  her death, was paid over to 
and deposited in the bank account of Dr .  Olive whose bills have been 
paid from tha t  account. Such rent has been reported for income tax 
purposes as his Income. 

The superior court entered judgment containing the following 
findings of fact, conclusions of law and adjudications: 

FIXDINGS OF FACT 
It * * 

"3. That  Ruth Sedberry Olive and Robert M. Olive, Sr., 
executed jointly on February 25, 1965, a Last Will and Testa- 
ment of said date, a true copy of which is appended to a com- 
plaint as Exhibit 'A'; that  said will was admitted to probate in 
common form in the Office of the Clerk of Cumberland County, 
Korth Carolina, as the L ~ s t  Will and Testament of Ruth Sed- 
berry Olive and that Letters Testamentary qualifying and ap- 
pointing the plaintiff as executor were issued on October 20th, 
1965, and that  such letters are still in effect; tha t  no final ac- 
counting has been filed in said estate. 

"10. Tha t  there was no contract, apart  from the joint will 
of February 25th, 1965, which was executed by the plaintiff 
and his decedent wife, Ruth Sedberry Olive, respecting the 
execution of the aforesaid joint will, nor any contract between 
such parties that  the aforesaid joint will of February 25th, 1965, 
could not be changed by one without the consent of the other, 
or any such contract tha t  the aforesaid joint will of February 
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25th, 1965, was to be the only will of the plaintiff and his de- 
cedent wife, Ruth Sedberry Olive. 

"11. That the plaintiff has received the rents from the prop- 
erties of his decedent wife a t  803 Grove Street and 732 Bell 
Street, Fayetteville, North Carolina, approximately $1,800.00 
since the death of Ruth Sedberry Olive, and has received the 
sums called for by Exhibit 'D'; * * * that  the estate of 
Ruth Sedberry Olive is indebted to  the plaintiff in the sum of 
$3,881.41; that all such rents and funds were deposited to the 
plaintiff's bank account from which his personal expenses were 
paid, but the plaintiff had other sources of income adequate to 
maintain him properly and maintains a balance in his account 
in excess of any sums received from such rents and from the de- 
fendants, Biggs. 

* * *  
CONCLUSIONS OF LAW 

"1. That  the joint will of February 25th, 1965, executed by 
the plaintiff and his decedent wife, Ruth Sedberry Olive, does 
not contain nor comprise a contract between the parties to 
enter into such joint will nor does same constitute or comprise 
an agreement between the plaintiff and his decedent wife that  
said joint will would remain in effec,t until the death of the sur- 
vivor. 

"2. That  the plaintiff, Robert M. Olive, Sr., acquired a fee 
simple absolute estate in all the properties of his decedent wife, 
Ruth Sedberry Olive, under the joint will of February 25th, 1965. 

* 4t * 
"4. Tha t  the properties owned by plaintiff and his decedent 

wife, Ruth Sedberry Olive, in an estate by the entireties as set 
out in the complaint were acquired by plaintiff by virtue of his 
survivorship and not under the joint will of February 25th, 1965. 

"5. That  the plaintiff has not accepted benefits under the 
joint will of February 25th) 1965, in any manner which would 
estop him from denying any contract between himself and his 
decedent wife or which would estop him from revoking said will 
or otherwise dealing freely with the properties of her estate. 

"It is therefore, ORDERED, ADJUDGED, DECREED 
AND DECLARED: 

"(1) That  the plaintiff acquired a fee simple absolute title 
to the properties of his decedent wife, Ruth Sedberry Olive, 
under the joint will of February 25th, 1965. 
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"(2) That  there was no contract between the plaintiff and 
his decedent wife, Ruth Scdberry Olive, to enter into the joint 
will of February 25th, 1965, nor does said will constitute a con- 
tract between plaintiff and his said wife, Ruth Sedberry Oliv2, 
requiring that said joint will remain in effect as the will of the 
survivor a t  the time of hie death. 

"(3)  Tha t  the plaintiff is under no disability to convey 
title to the property described in Exhibit 'D' to the defendants, 
Biggs, by reason of the execution and existence of said joint will 
of February 25th, 1965." 

The defendant Jean ilIcKay Olive Tolar appealed to the Court 
of Appeals assigning as error the admission, over objection, of the 
testimony of Akxander Cook as to his lack of knowledge of any 
contract, apart  from the will itself, between the plaintiff and Ruth 
Sedberry Olive concerning the execution of a joint will or change 
therein by one without the consent of the other, the making of Find- 
ing of Fact  No. 10 and Conclusions of Law 1, 2, 4 and 5 and the 
entry of the judgment. 

The Court of Appeals found no prejudicial error and affirmed 
the judgment of the superior court. 

McCoy, Weaver, Wiggins, Cleveland R. Raper for plaintiff ap- 
pellee. 

Quillin, Russ, Worth & McLeod for defendant appellant. 

The document before us for construction is what is cnlled a joint 
will. Ginn v. Edmundson, 173 K.C. 85, 91 S.E. 696; Atkinson on 
Wills, 2d ed., fj 49; 57 Am. Ju*.,  Wills, 681. In  order to determine 
its effect upon the present right of the surviving husband to convey 
an unencumbered fee simple estatc in ( a )  land owned by the wife 
alone a t  the time of her death, (b)  land then owned by them as 
tenants by the entiretie$, and (c'l land owned, a t  the time of the 
wife's death, by the husband alone, we must determine first the 
effect of the docmnent as a \ d l  and second its effect, if any, as a 
contract. 

[I] What is called a joint will, is, in effect, the separate will of 
each person signing i t  as testa3,0r. Walston v. College, 258 N.C. 130, 
128 S.E. 2d 134; In  Re Davis' Will, 120 K.C. 9, 26 S.E. 636; 57 Am. 
Jur., Wills, 688, 735; Annot., 169 A.L.R. 9, 12. It is as if each of 
them had simultaneously executed separate, identical wills. Thus, 
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though the document is not executed by one of the signers in the 
manner prescribed by the statute for the execution of wills, i t  may 
nevertheless be properly probated as the will of the other. I n  R e  
Cole's Will, 171 K.C. 74, 87 S.E. 962. Though revoked by one of 
the signers, i t  may continue in effect and be properly probated as  
the will of the other. In Re Will of Watson, 213 K.C. 309, 195 S.E. 
772. 
[2, 31 h'othing else appearing, either signer of a joint will may 
revoke it, in any manner permitted by statute, during the life of all 
of the persons signing as testators. In R e  Davis' Will, supra. Upon 
the death of one of the persons so signing, without a valid revoca- 
tion of the document by that  person, i t  will be probated and given 
effect as his or her will. In  Re Davis' Will, supra; I n  Re Will of 
Watson, supra. Thereafter, upon the death of another person so sign- 
ing the document, without a revocation of i t  by him or her, i t  will 
then be probated and given effect as the will of tha t  person. I n  Re 
Davis' Will, supra; 57 Am. Jur. ,  Wills, 6 682. Nothing else appear- 
ing, though one of the signers has died and the document has been 
probated as his or her will, the surviving signer may revoke i t  and, 
in that  event, i t  cannot be probated as the will of such survivor. 
Ginn v. Edmundson, supra; I n  Re Davis' Will, supra. Tha t  is, the 
mere execution of a joint will does not establish the existence of a 
contract by the signers thereof so to dispose of their property. Ginn 
v. Edmundson, supra; I n  Re Davis' Will, supra; Atkinson on Wills, 
2d ed., 8 49; 57 Am. Jur., Wills, § 729. The intervening death of one 
of the signers, followed by the probate of the document as the will 
of such signer, nothing else appearing, does not impair the right of 
the survivor to  convey property belonging to him a t  the time of such 
conveyance. Ginn v. Edmundson, supra. 

[4] Even where there is a contract between the testators not to 
revoke the joint will, the better view is tha t  the revocation by the 
survivor is effective to prevent the probate of the instrument as the 
will of the survivor, leaving the disappointed legatees or devisees 
under the joint will to their rights, if any, for breach of the contract 
as beneficiaries thereof. Allen v. Bromberg, 147 Ala. 317, 44 So. 771; 
Stewart v. Todd, 190 Iowa 283, 173 N.W. 619, 20 A.L.R. 1272; 
Rastetter v. Hoenninqer, 214 N.Y. 66, 108 N.E. 210; Williams U.  

Williams, 123 Va. 643, 96 S.E. 749; Doyle v. Fischer, 183 Wis. 599, 
198 N.W. 763, 33 A.L.R. 733; Annot., 169 A.L.R. 9, 24, 47; 57 Am. 
Jur., Wills, 8 690; Atkinson on Wills. 2d ed., 5 49. Thus, in Stone v. 
Hoskins (1905), P. 194 (Probate Division, England), i t  was held 
that  a later will, executed by the survivor in violation of his contract 
not to revoke the joint will, must be adrnitted to probate since, not- 
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withstanding such contract, a will is always revocable, but a court 
of equity may impose a trust upon the devisee under the later will 
in favor of the beneficiary of s ~ c h  contract. 

[5] We shall consider below the effect of the document before us 
a s  a contract between Dr. and blrs. Olive. Considered only as the 
will of Dr .  Olive, i t  is revocable by him and does not impair his right 
to  convey properties now owned by him, notwithstanding the fact 
tha t  it was also executed by Mrs. Olive and has been probated as  
her will. 

16, 71 We turn now to the effect of this document as the will of 
Mrs. Olive. Obviously, the will of Mrs. Olive could not and did not 
devise to Dr.  Olive property which, a t  the time of her death, was 
already owned by him alone or was owned by them as tenants by 
the entireties, nor could her will, nothing else appearing, limit his 
right to convey such properties after her death. Land owned by a 
husband and wife as tenants by the entireties is not owned by them 
in shares, but by the two considered as a separate legal being. Isaacs 
u. Clapton, Comr. of Revenue, 270 N.C. 424, 154 S.E. 2d 532. Con- 
sequently, nothing else appearing, no interest in such property passes 
under the will of the first to die. Honeycutt v. Bank, 242 K.C. 734, 
89 S.E. 2d 598. As Stacy, J., later C.J., said for the Court, in Davis 
v. Bass, 188 N.C. 200, 204, 124 S.E. 566, "Upon the death of one, 
either the husband or the wife, the whole estate belongs to the other 
by  right of purchase under the original grant or devise and by virtue 
of survivorship -- and not otherwise -- because he or she was seized 
of the whole from the beginning, and the one who died had no estate 
which was descendible or devisable." 

181 The record shows that in the preparation of this document Dr.  
and Mrs. Olive had the assistance of an attorney. I t  is reasonable to 
assume tha t  when they executed i t  they were aware of this attribute 
of a tenancy by the entireties and, consequently, to assume, in the 
complete absence of any indication to the contrary, that  they did 
not intend the provisions thereof relating to property owned by them 
a s  tenants by the entireties to be given effect as parts of the will of 
the first to die, but intended these provisions to become effective 
only as parts of the will of the survivor. It is equally reasonable to 
assume that  neither of them intended the provisions of the docu- 
ment relating to the properties owned by the other alone to take 
effect, except as parts of the wdl of the owner thereof a t  the time of 
such owner's derith. Therefore, considering the document as the will 
of Mrs. Olive, it does not show an attempt by her to devise property 
owned by her husband alone, or property owned by her and her hus- 
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band as tenants by the entireties, unless she should survive her hus- 
band and thus be the owner of those properties a t  the time of her 
own death. 

[9] As Denny, J . ,  later C.J., said for the Court, in Trust Co. v .  
B u m s ,  230 N.C. 592, 55 S.E. 2d 183, "[W] here the devisor purports 
to devise property which belongs to the beneficiary, giving i t  to  an- 
other, and also devises property of his own to the beneficiary, such 
beneficiary must make a choice between retaining his own property, 
which has been given to another, or take the property which has 
been given him under the terms of the will." 

[lo] This doctrine of election does not apply, however, unless the 
intent of the testator to put the beneficiary to an election clearly ap- 
pears from the terms of the will. Burch v. Sutton, 266 N.C. 333, 145 
S.E. 2d 849; Lamb v. Lamb, 226 N.C. 662, 40 S.E. 2d 29. For  ex- 
ample, the doctrine of election does not come into play where i t  ap- 
pears that  the testator was under the mistaken belief tha t  he or she 
had the right to devise the property of the person alleged to be under 
the duty to make the election. Breece v .  Breece, 270 N.C. 605, 155 
S.E. 2d 65; Burch v. Szrtton, supra. 

I n  Walston v. College, supra, the testator was under the mistaken 
belief that  he and his wife held title to land as tenants in common, 
whereas they actually held i t  as tenants by the entireties. He  and 
his wife made a joint will purporting to devise this land to the sur- 
vivor for life and then to Atlantic Christian College. The court 
found there was no evidence of a contract between them so to do. 
The will also bequeathed to the wife, absolutely, the personal prop- 
erty of the husband. Upon the death of the husband, the surviving 
wife brought an action to quiet title to the land. The court held tha t  
the wife was not put to an election since it could not be inferred tha t  
the husband intended to devise or bequeath anything to her "in lieu 
of her legal interest as a tenant by the entireties jn the land in- 
volved." 

We think i t  quite clear that  the document before us shows upon 
its face tha t  Mrs. Olive (and similarly, Dr .  Olive) intended tha t  
thereby, if she died first, all the property of which she was the sole 
owner would pass to Dr.  Olive as a devise from her and all of the 
property held by them as tenants by the entireties would pass to  
him by operation of law so that  he would then be the owner of the 
whole, together with the lands of which he was already the sole 
owner. Conversely, i t  was her intent and expectation that,  if he died 
first, she would be the sole owner of the whole of the three types of 
properties. I n  tha t  event, and only in tha t  event, she intended tha t  
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the provisions in Items Three through Twelve, relating to the land 
owned by him alone or to the 1md owned by them as tenants by the 
entireties, would be given effecl, as ptzrts of her will. This is not the 
intent which calls into play the doctrine of election; namely, the in- 
tent by her will to deviqe his property and, in lieu thereof, devise 
hers to him. 
1111 Thus, the doctrine of election has no application to the 
present case. Consequently, the docuinent before us, considered only 
as  the will of h[rs. Olive, and Dr. Olive's acceptance of the devise 
to him thereby, (30 not deprive Dr. Olive of title to or of the right to 
convey land which, a t  the time of Mrs. Olive's death, was owned by 
him alone or was owned by them as tenants by the entireties. 

1121 The document before us devises to Dr.  Olive certain prop- 
erties which Mrs. Olive alone owned a t  her death. Though i t  is joint 
in form, i t  must be construed as if i t  were the will of hlrs. Olive alone 
to determine what title Dr.  Olive took thereunder to those proper- 
ties. 57 Am. Jur., Wills, § 736. 

[13] Item Two of the will is a clear and express devise of all of 
the property of Mrs. Olive to Dr. Olive "unconditionally and in fee 
simple," he having survived her. If the will had stopped with that  
provision, no question of construction would arise since the technical 
term "in fee simple" is to be given its technical meaning in the 
absence of a clear expression of a contrary intention in the will itself. 
R a y  v. R a y ,  270 Y.C. 715, 155 S.E. 2d 185; Trust Co. v. Waddel l ,  
237 N.C. 342, 75 S.E. 2d 151. Furthermore, G.S. 31-38 provides: 
"When real estate shall be devised to any person, the same shall be 
held and construed to be a devise in fee simple, unless such devise 
shall, in plain and express words, show, or it shall be plainIy intended 
by the will, or Eome part thereof, that  the testator intended to con- 
vey an estate of lees dignity." 

1141 The Court of Appeals was of the opinion that the dominant 
purpose of the testator was, f r s t ,  to provide for the survivor and, 
second, to provide for the disposition of the properties of both hus- 
band and wife if they should die simultnneously. To  avoid incon- 
sistency with Item Two, the Court of Appeals construed Items Three 
through Tweive as limited to the unlikely situation of the simul- 
taneous deaths of Dr .  and Rlrs. Olive. I n  our opinion, this construc- 
tion of such remaining portions of the will is unduly limited and 
does not reflect the intent of the testatrix as i t  appears from the en- 
tire will. 

It is to be observed that  in Item Three the attempted devise to 
the children of the testatrix is to take effect "upon the death of the 
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survivor, or in the event tha t  our death is simultaneous." This lan- 
guage does not appear in the remaining items, though in Items Five 
and Six there are provisions as to conditions which may exist "at the 
time of our death" and "at the time of the death of the survivor of 
us," and the residuary clause in Item Twelve is a devise and be- 
quest to the children of the testatrix "after the death of the sur- 
vivor." Likewise, in Item Thirteen there is provision for the appoint- 
ment of a substitute executor "after the death of the survivor." 

[IS, 161 As the Court of Appeals observed, the cardinal prin- 
ciple in the construction of a will is to give effect to the intent of the 
testator as i t  appears from the language used in the instrument itself, 
insofar as that can be done within the limits of rules of law fixed by 
statute or by the decisions of this Court. Raines v. Osborne, 184 
N.C. 599, 114 S.E. 849. The intent of the testator is to be determined 
from the entire instrument so as to harmonize, if possible, provisions 
which would otherwise be inconsistent. Clark v. Connor, 253 N.C. 
515, 117 S.E. 2d 465; Andrews v .  Andrews, 253 N.C. 139, 116 S.E. 2d 
436; Gatling v. Gatling, 239 N.C. 215, 79 S.E. 2d 466. 

[14] Considering this will in its entirety, we think i t  apparent tha t  
the testatrix was not solely, or even primarily, concerned with the  
possibility of the simultaneous deaths of her husband and herself 
in making the provisions for her children. Nor did she intend. in our 
opinion, by Items Four and Five, to devise the properties there de- 
scribed to a designated child a t  the expense of her general devise in 
Item Two of all her property in fee simple to her husband if he sur- 
vived her. We think it apparent tha t  the intent of the testatrix was 
that if her husband survived, as he has done, all of her property was 
to pass to him 'Lunconditionally and in fee simple," but a t  his death 
was to pass to the children as specified in Items Three through 
Twelve of the will, subject to the possibility of a conveyance by him 
of the property on East Mountain Drive hereinafter noted. Items 
Five and Six of the will expressly recognize the possibility tha t  the  
property on East Mountain Drive might not be owned "at the time 
of our death." We think it unduly restrictive to limit the words "our 
death" to the simultaneous deaths of the testatrix and her husband. 
Construing the term "our death" in the light of the circumstances 
surrounding the execution of this document (see Trust Co. v. Dod- 
son, 260 N.C. 22, 33, 131 S.E. 2d 875)) we are of the opinion tha t  i t  
means "the death of the survivor," which is the language used in 
Item Three. Consequently, we hold that  the proper construction of 
the will of Mrs. Olive is a devise "unconditionally and in fee simple" 
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of all of her property to her husband, followed by a direction as to 
the disposition to be made of the properties a t  his death. 

In  Barco v. Owens, 212 N.C. 30, 32, 192 S.E. 862, Stacy, C.J., 
speaking for the Court, said: 

"The general rule is, thsk where real estate is devised in fee, 
or personalty bequeathed unconditionally, a subsequent clause 
in the will expressing a wish, desire, or direction for its dispo- 
sition after I he death of the devisee or legatee will not defeat 
the devise or bequest, nor limit it to a life estate. * * * Con- 
ditions subsequent, in the absence of compelling language to  
the contrary, are usually construed against divestment. * " " 
The absolute devise is perrnitted to stand, while the subsequent 
clause is generally regarded as precatory only." 

This general r u k  of testamentary construction u7as applied to give 
to the devisee an unrestricted fee simple estate in Taylor v. Taylor, 
228 N.C. 275, 45 S.E. 2d 368; Peyton v. Smith, 213 N.C. 155, 195 
S.E. 379; and Carroll v. Herring, 180 N.C. 369, 104 S.E. 892. While 
i t  is a rule which will yield to "compelling language" showing a con- 
trary paramount intent of the testator, we find no such clear evi- 
dence of a contrary intention in this instrument. On the contrary, 
the document, considered in its entirety, as well as the clear, un- 
equivocal l a n g u a ~ e  of Item Two, shows that  Mrs. Olive's paramount 
purpose was to provide for Dr .  Olive if he survived her. We, there- 
fore, hold that  Ihe document, considered only as the will of Mrs. 
Olive, devises to Dr.  Olive a fee simple estate in the land owned by 
the testatrix a t  her death and imposes no limitation upon his right to 
convey the same. 

[I71 There remains for determination the question of whether the 
document is also a suficient ni~morandum of a contract between the 
husband and wife that the s u r ~ i v o r  will not revoke the document ns 
his or her own will. "It is * " " well settled tha t  where a hus- 
band and wife malie an agreement for the disposition of their re- 
spective estates, in a particular manner, and execute either a joint 
will or separate wills providing for the disposition of their estates in 
accordance with the agreement, such agreement may be upheld by 
specific performance." Godwin v. Trust Co., 259 N.C. 520, 529, 131 
S.E. 2d 456. Such joint will n i ~ y ,  itself, be a sufficient memorandum 
of such contract to satisfy the Statute of p ~ u d s .  Godwin v. Trust 
CO., supra. 
[I81 The great weight of authority is to the effect tha t  where a 
husband and wife enter into a contract, otherwise valid, to make, 
and do make, a joint will or separate wills, whereby each devises his 
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or her property to the survivor of them and the survivor devises his 
or her property to others, according to a specified plan of distribu- 
tion, and one spouse dies without revoking his or her will, the sur- 
vivor, accepting the benefits of the will of the deceased spouse, is 
bound by the contract. His or her subsequent revocation of the will 
is a breach of such contract for which a court of equity will give re- 
lief in a suit by those who would have been the beneficiaries of such 
will had the survivor not revoked it.. I n  such event, equity will 
fasten a trust upon the properties which the survivor 60 contracted 
to devise, which trust  is enforceable against a subsequent taker of 
the property other than a bona fide purchaser for value without 
notice. See: Dufour v. Pereira, 1 Dick. 419, 21 English Rep. 332; 
Allen v. Bromberg, supra; I n  R e  Johnson's Estate, 389 Ill. 425, 59 
N.E. 2d 825; Curry v. Cotton, 356 Ill. 538, 191 N.E. 307; Stewart v. 
Todd, supra; Rastetter v. Hoenninger, supra; Stevens v. Myers, 91 
Ore. 114, 117 P. 37, 2 A.L.R. 1155; Nye v. Bradford, 144 Tex. 618, 
193 S.W. 2d 165, 169 A.L.R. 1 ;  Wilson v. Starbuclc, 116 W. Va. 554, 
182 S.E. 539, 102 A.L.R. 485; Allen v. Ross, 199 Wis. 162, 225 N.W. 
831, 64 A.L.R. 180; Doyle v. Fischer, supra; Annot., 169 A.L.R. 9, 
57-58, 61; 57 Am. Jur., Wills, $ $  717, 718, 721. 
[19, 201 In  the present case, the joint will declares, "We, Robert 
M. Olive, Sr., and Ruth Sedberry Olive, " " " in consideration of 
each making this our Last Will and Testament, do hereby make, 
publish and declare this instrument to be jointly as well as severally 
our Last Will and Testament." (Emphasis added.) This is contrac- 
tual language. It is sufficient, in conjunction with the reciprocal de- 
vises and bequests, to show the existence of a contract between the 
husband and wife, pursuant to which the joint will was executed by  
them. The testimony of the attorney who drafted the document was 
simply that  he knew of no agreement between Dr.  and Mrs. Olive 
with respect to the execution of the will, or the right of the parties 
thereafter to change the will, "other than what is contained in this 
will." We need not, determine whether the admission of this evidence, 
over objection, was error, as the appellant contends, for the reason 
that  i t  was not prejudicial to the appellant. There is nothing in the 
record to suggest any agreement between Dr.  and Mrs. Olive "other 
than what is contained in this will." Since, in our view, the will con- 
tains within itself clear evidence of such agreement, which is not 
contradicted, the admission of this testimony was not prejudicial to 
the appellant. 

G.S. 52-6 (a) provides: 
"No contract between husband and wife made during their 

coverture shall be valid to affect or change any part  of the real 
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estate of the wife * * * unless such contract * * * is in 
writing, and is acknowledged before a certifying officer who shall 
make a private examination of the wife according to the require- 
ments formerly prevailing for conveyance of land." 

[21-231 The document before us was not acknowledged in con- 
formity with this statute. This does not affect its validity as the will 
of Mrs. Olive but, by the terms of the statute, i t  could not have vn- 
lidity as a contract affecting or changing her real estate. A contract 
by which one binds himself to make a specified testamentary dispo- 
sition of his real property is a contract affecting tha t  property. Con- 
sequently, a contract between husband and wife prescribing the tes- 
tamentary disposition of their properties is not binding upon the 
wife unless the procedure prescribed by G.S. 52-6 is followed. Dur- 
ing the life of the wife, such a contract, not acknowledged as pre- 
scribed by this statute, is not binding upon the husband since, as to 
him, there is a failure of consideration. When, however, the wife 
dies, leaving the will for which her husband bargained with her, the 
contract is thereafter binding upon him. In  1 Williston on Contracts, 
3rd ed., 3 106, it is said: "[Wlhile a promise void for incapacity of 
the promisor will not support a counter-promise, if the void promise 
is actually performed, the performance may become sufficient con- 
sideration to support the counter-promise. And other instances may 
be found where a bilateral a,gr~:ement originally unenforceable gives 
rise, when performed on one side, to a binding unilateral contract." 

In Goduin 2). Tmst  Co., supm, such a contract, not acknowledged 
by the wife as required by G.S. 52-12, now G.S. 52-6, was held to 
have been incorporated by reference into the separate. simultaneous 
wills of the husband and wife. The wife died leaving her will in 
effect. The husband then made another will and died. I n  an action 
brought to compel distribution according to the former will, which 
he had made pursuant to the contract, this Court held that the hus- 
band was bound by the contract and the defendant, taking under the 
subsequent will made by the husband in breach of the contract, took 
the property, subject to the rights of the beneficiary in the former 
will. The Godwin case did not hold that,  by virtue of the doctrine 
of incorporation by reference, the contract of the wife to make a 
~pecified testamentary disposition of her property was binding upon 
her notwithstanding G.S. 52-6, nor did it hold that,  though the re- 
quirements of the statute have not been met, the executory contract 
of the wife to make such will i i j  consideration for the promise of the 
husband, so as to make the contract binding upon him during her 
lifetime. Those cluestions were not before the Court in the Goduin 
case and they are not before us in the present case. We hold, how- 
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ever, that  the wife having died, leaving a will in accordance with 
the contract, the husband is bound by his contract to make the 
agreed testamentary disposition of his own property. 

It is necessary, however, to determine what the contract was. As 
noted above, the document, in Items Five and Six, clearly contem- 
plates the possibility tha t  the property on East  Mountain Drive, 
which is the subject of the contract by Dr.  Olive to sell and convey 
to the defendants Biggs, might not be owned by the surviving tes- 
tator a t  death; that  is, i t  might be transferred by an inter vivos 
conveyance. 

1241 In  Sparks, Contracts to Make Wills, p. 53, i t  is said tha t  
where the contract is for a devise of specific real estate, as distin- 
guished from all or a fractional part of the promisor's estate, any 
subsequent conveyance, other than to a bona fide purchaser, is in- 
effective as agaiist the beneficiary of the contract. In  our opinion, 
this statement is too swee~ing  in its extent. Each such contract must 
be construed to determine the intent of the parties thereto with ref- 
erence to t,he right of the owner of the property to make an inter 
vivos conveyance. See Annot., 108 A.L.11. 867, 868-9. 

125, 261 We find in the document before us a clear indication that  
Dr .  and Mrs. Olive intended the survivor to have full power to sell 
and convey the land on East  Mountain Drive, referred to in Items 
Five and Six. We find, however, nothing therein to indicate an in- 
tent that  the survivor might make an inter vivos sale or conveyance 
of other properties specifically mentioned. As to the effect of such 
contract upon the right of the survivor to make an inter vivos trans- 
fer or conveyance of residuary property and as to the effect of a con- 
tract to devise or bequeath all or a fractional part  of one's estate 
upon his right of inter vivos conveyance, see: Sample v. Butler Uni- 
versity, 211 Ind. 122, 4 N.E. 2d 545, 5 N.E. 2d 888, 108 A.L.R. 857; 
57 Am. Jur., Wills, § 710; Atkinson on Wills, 2d ed., $ 49. 

We hold, therefore, tha t  Dr .  Olive is bound by the contract 
shown in the document before us. His right to sell and convey the 
property on East Mountain Drive, referred to in Items Five and 
Six, is not restricted by the contract. H e  may not, however, make a 
testamentary disposition of any property contrary to this contract, 
or revoke the joint will as his will, or make an inter vivos convey- 
ance or transfer of any other property specifically dealt with in this 
document which will prevent a court of equity from subjecting the 
property, so transferred in breach of the contract, to the rights of 
the beneficiaries thereof prior to the acquisition of such property by 
a bona fide purchaser for value. 
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The superior court was in error in concluding and adjudging that  
the joint will does not constitute a contract between the plaintiff 
and his wife requiring such will to remain in effect as the will of 
the plaintiff. 

This matter is remanded to the Court of Appeals for the entry 
of a judgment further remanding i t  to the superior court for the 
entry by i t  of a judgment in coiiformity with this opinion. 

Error and remanded. 

HIGGINS, J., dissenting: 

A study of the will involved in this proceeding convinces me that  
all issues were correctly resolved by the trial judge and by the 
Court of Appeals. I must dissent from any decision or opinion to 
the contrary. 

Item Two of the will furnishes a key to the intent of the tes- 
tators. "We, and each of U S ,  devise and bequeath all of his or her 
property, unconditionally and in fee simple, to the survivor, i n  t he  
event  tha t  one o f  u s  survives the  other." (Emphasis added) Neces- 
sarily, there must be a survivop in order for Item Two to become 
controlling. Item Two, in the absence of simultaneous death, leaves 
to the survivor a full, absolute and final disposition of all the other's 
property. However, had there been no survivor, tha t  is, a simultan- 
eous death, Item Two would be inapplicable and the subsequent 
items rrould control. Actually tl-ere was a survivor and in my judg- 
ment the subsequent dispositive items of the will are inapplicable. 
It seems clear that  Item Two was intended to govern in case there 
was a survivor, and that  the subsequent items were intended to con- 
trol in case of simultaneous death, but not otherwise. This construc- 
tion is borne out by the will, which admittedly is not free from some 
ambiguities. 

Item Two begins "We and each of us devise and bequeath all of 
his or her property, unconditionally and in fee simple, to the sur- 
vivor . . ." and when properly construed is the separate will of 
each maker of his property to the other, if there is a survivor. If 
there is no survivor, that  is in case of simultaneous death, there is 
no one to take under Item Two, and there being no taker, the rules 
of intestacy would dispose of the property of each. I n  order to obvi- 
ate this situation, the subsequert items of the will were intended to 
take over in such contingency, that  is, no survivor. While Item Two 
begins "We and each of us," all subsequent items begin "We". The 
words "each of us" in Item Two indicate that  Item Two is the sep- 
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arate will of each, but in the subsequent items the beginning is "We 
devise and bequeath", which shows the joint will of both. This indi- 
cates to me that Items Three through Twelve, inclusive, were only 
intended to apply in case of simultaneous death, when neither could 
take under Item Two. 

The rules of interpretation applicable here are stated in a num- 
ber of our cases. In  Morris v. Morm's, 246 N.C. 314, 98 S.E. 2d 298, 
this Court held: "The discovery of the intent of the testator as ex- 
pressed in his will is the dominant and controlling objective of tes- 
tamentary construction, for the intent of the testator, as so expressed, 
is his will." (Citing authority) "And greater regard is to be given to 
the dominant purpose of the testator than to the use of any par- 
ticular words." (Citing authority) 

In  Worsley v. Worsley, 260 N.C. 259, 132 S.E. 2d 579, the Court 
said: "The general rule is, that  where real estate is devised in fee, 
or personalty bequeathed unconditionally, a subsequent clause in 
the will expressing a wish, desire, or direction for its disposition after 
the death of the devisee or legatee will not defeat the devise or be- 
quest, nor limit i t  to a life cstate. . . . In  construing a will every 
word and clause will be given effect if possible, and apparent con- 
flicts reconciled, and irreconcilable repugnancies resolved by giving 
effect to the general prevailing purpose of testator." (Citing au- 
thority) 

Under these rules, notwithstanding inconsistencies, i t  is my con- 
clusion that  the intent of Dr .  Olivc and his wife was to give to the 
survivor all the other's property "unconditionally and in fee simple". 
But  if neither survived the other, then Items Three through Twelve, 
inclusive, were intended as their joint will and disposed of all prop- 
erty owned by both. I vote to affinn the decision of the Court of 
Appeals. 

BOBBITT, C.J., joins in dissenting opinion. 

STATE OF S O R T H  C B R O L I R ' A  r. E D W A R D  G R A D Y  M A C O X ,  JR. 
No. 36 

(Filed 13 A p ~ i l  1970) 

1. Constitutional Law 3 30; Criminal Law §§ 101, 130- right to 
impartial jury - deputy sheriffs as witnesses and court offlcers 

In this homicide prosecution, defendant's constitutional right to a fair 
trial by an impartial jury, as guaranteed by the Sixth and Fourteenth 
Amendments, was not violated when two deputy sheriffs who were wit- 
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nesses for the State and testified against defendant were allowed to act  
a s  court officers or bailiffs during the trial, where the jury was not  
sequestered, the deputies were not in the presence of the  jurors outside 
the courtroom, had no communication a t  any time with them, had no 
custodial authority oyer them, and the only service of the bailiffs to the 
jurors was  in opening the door to send them out or call them in, defendant 
h a ~ i n g  failed to shorn circumt;tances aff'ording any reasonable ground 
upon which to attack the fairness of the trial or the integrity of the  
rerdict. 

2. Cr iminal  L a w  3s 101, 130-- St r~ te ' s  wi tness  - disqualification t o  
a c t  a s  cus todian  o r  officer in cha rge  of j u ry  

A State's witness is disqualified to act  a s  "custodian" o r  "officer in 
charge" of the jury in a criminal case. 

3. Criminal  Law 42; Const i tu t ional  L a w  8 31- pre t r i a l  examina-  
t i on  of Sta te ' s  exhibi t s  - G.S. 15-155.4 

An accused is entitled to the henefits of G.S. 15-153.4, relating to a court 
order fo r  pretrial examination of Sta te  exhibits, when either he o r  his 
counsel (1) has made written request to the State's counsel tha t  the 
State produce for defendant's inspection, exsmination, copying and test- 
ing sufficiently in admnce  of the tr ial  to permit him to prepare his de- 
fense ( 2 )  a specifically identified exhibit to be used in the  trial of the 
case, and (3)  said request has been dmied or gone unanswered for  more 
than 15 days. 

4. Criminal  L a w  § 80; Const i tu t ional  L a w  § 31- den ia l  of p re t r i a l  
examinat ion  of SBI agent ' s  i n t e r roga t ion  no te s  

I n  this homicide prosecution, the court did not err  in the denial of de- 
fendant's motion under G.S. 15-155.1 that the State's counsel be required 
to permit defense counseI to esamine the typewritten transcript of notes 
made by a n  SBI  agent during interrogation of defendant, where no written 
request was made to the State's counsel and no refusal or neglect was  
shown a s  required by the statute, and the notes were not a n  exhibit to be 
used a t  the  trial, no p~ejudice  haring resulted to defendant in any event 
since defense counsel examined the notes a t  the trial and cross-examined 
the SBI  agent a t  great  length concerning them. 

LSKE, J., did not participate in the consideration or decision of this case. 

APPEAL by defendant to review dt&4on of the Court of Appeals 
upholding judgment of McKinnon, J.,  1 July 1968 Session, WAXY: 
Superior Court. 'The appeal was docketed in the Supreme Court as  
Case No. 59 and argued a t  the Fall Term 1969. Thereafter, we al- 
lowed certiorari with respect to other than constitutional questions, 
and the case was reargued a t  the Spring Term 1970. 

Defendant was tried on a bill of indictment charging him with 
the murder of Jane Ellen Smith on 31 July 1967. The solicitor sought 
a verdict of guilty of murder in the second degree or manslaughter 
as the evidence might disclose. 
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The State's evidence tended to show that Jane Ellen Smith was 
a married woman living with her husband a t  Route 3, Apex, North 
Carolina. On Monday, 31 July 1967, she left home around 7:15 p.m. 
in her husband's 1956 Ford, ostensibly going to the drug store. She 
was wearing a blouse, shorts and leather-strap sandals. She had a 
high school class ring with her initials in the band on her finger and 
a Miss America Bulova wristwatch on her arm. When she failed to 
return home tha t  night, her husband and sister informed a deputy 
sheriff a t  Apex that  she was missing and furnished a description of 
what she was wearing when she left home. 

On 10 March 1968 a skeleton was found near the Oscar Jones 
Pond one mile east of N. C. Highway 55, two miles north of Holly 
Springs, and approximately five miles southwest of Apex. The bones 
of the skeleton appeared to have been gnawed upon, were widely 
scattered, and some were missing altogether. The skull, the larger 
bones, and many of the smaller bones were recovered. The under- 
garments, the blouse, the shorts, the sandals, the ring, and the wrist- 
watch- all of which were worn by J m e  Ellen Smith when she left 
home on the evening of 31 July 1967-were found a t  the site of 
the skeleton. 

I n  the opinion of an expert pathologist, the skull was that  of an 
adult female human being. The skull had a hole on both the left and 
the right side. The hole on the left was smaller. The hole on the right 
had the appearance of having been blown outward by a force mov- 
ing from left to right and exiting on the right side. This type of per- 
foration was compatible with tha t  caused by a bullet. Injury to  the 
brain by such perforation would likely cause death. Small metallic 
fragments removed from inside the skull were, on analysis, found to 
be lead and copper. 

Defendant had known Jane Ellen Smith prior to 31 July 1967. 
H e  had been seen driving along the highway in front of her house 
and looking toward it. He  had been observed on two occasions when 
he stopped in front of her house to pick her up. Her fourteen-year-old 
daughter had accompanied her on several occasions when she drove 
to meet defendant elsewhere - twice when they met in the woods on 
the road leading from Highway 55 to the Oscar Jones Pond. Dur- 
ing the late afternoon of 31 July 1967, defendant was seen passing 
Jane Ellen Smith's house and looking toward it. 

Prior to 7 October 1967 defendant owned a .38 caliber Charter 
Arms pistol, serial number 5744, which he swapped on tha t  date for 
a .38 caliber Smith and Wesson, Model 10. 
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The State's evidence further tended to show tha t  on 16 March 
1968 defendant told Robert D .  Emerson, Special Agent of the State 
Bureau of Investigation, that he formerly resided in Apex and dur- 
ing the summer of 1967 was associating with Jane Ellen Smith and 
had sexual relations with her on a t  least one occasion; that he met 
her one night during the summer of 1967 on Highway 64 near Apex; 
tha t  she parked her car, got into his 1955 Chevrolet, and he drove 
down Highway 55 south of Apex and parked off the highway; that  
they drank some beer and got into an argument but no blows were 
passed; tha t  he shot Jane Ellen Smith with a .38 caliber revolver 
and left the body in a wooded area off Highway 55, leaving her 
personal effects with the body; tha t  he drove to Fuquay and then 
returned to JJTake Forest where he wa3 staying; that he did not see 
why he had to suffer for the dmth  of Jane Ellen Smith; that she 
was a slut and led him on and that  she was not worth a tinker's 
damn; that  to the best of his knc~wledge the .38 caliber Charter Arms 
pistol, serial number 5744, was the weapon he used to shoot Jane 
Ellen Smith. 

The defendant offered evidence which tended to show that  he is 
forty-nine years of age, married, and has four children. He  lived in 
Apex and m-is employed by the Durham and Southern Railroad un- 
til 15 November 1966. He first met Jane Ellen Smith when he taIked 
with her about the crossing over the Durham and Southern tracks 
between her house and the paved road. Thereafter, he went with her 
three times - the last time on 24 July 1967 when she flagged him 
down a t  the intersection of Highway.: 1 and 64 south of Raleigh. He 
took her to get some beer and then drove don-n Highway 55 south of 
Apex to a spot opposite the Gas Pipeline Terminal where they parked 
and drank the bcer. Then they continued on ~ O W I I  Highway 55 to 
Fuquay-Varina. On arrival there she wanted more beer which he re- 
fused to provide. She got out of the car to walk on into town and he 
continued on down Highway 55 .  He had not qeen Jane Ellen Smith 
since that  time. 

On 30 and 31 July 1967 (Slmday and RIonday) defendant was 
staying in Wake Forest with his sister, mother, and grandmother. 
He  was working for the Seaboard Railway out of Henderson. When 
he got off work ai 4 p.m. on 31 July 3967 he went straight to Wake 
Forest, rested awhile, ate suppw, watched television, and went to 
bed for the night. He  was not in the vicinity of Apex or Holly 
Springs on that  date and had never told anyone differently. H e  did 
not tell the officers that  he shot Jane Ellen Smith. He  bore her no 
ill will and had no desire to have her out of the way. 
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The jury convicted defendant of nlurder in the second degree, 
and a prison sentence of twenty to thirty years was imposed by the 
court. Defendant appealed to the Court of Appeals where his con- 
viction was upheld, 6 K.C. App. 245, 170 S.E. 2d 144. Defendant 
:4ppealed as of right on the constitutional question noted in the 
opinion, and we thereafter allowed certiorari. 

Hatch,  Little, Bunn,  Jones & Liggett bg  E .  Richard Jones, Jr., 
und Williant P. Few, Attorneys for defendant appellant. 

Robert Morgan, Attorney General, b y  ~l l i l lard  R. Rich,  Jr., As- 
sistant Attorney General, for the State. 

HUSKINS, J. 

[I] The only constitutional question preserved and presented here 
for review is whether or not the trial court erred in allowing Deputy 
Sheriff Connie Holmes and Deputy Sheriff W. L. Pritchett, over ob- 
jection, to act as court officers or bailiffs during; the trial of this case 
in spite of the fact tha t  both officers were witnesses and testified 
against the defendant. Defendant contends this amounted to a de- 
nial of Due Process under the Fourteenth Amendment and was a 
violation of his Sixth Amendment right to be tried "by an impartial 
jury of tlie state and district wherein t,he crime shall have been com- 
mitted." We first examine decisions of this Court on the question 
presented. 

I n  State v. Hart,  226 N.C. 200, 37 S.E. 2d 487 (1946), a deputy 
sheriff who was sworn and served as "officer of the jury" was also a 
witness for the State in the trial of the case. The extent of his expo- 
sure to tlie jury is not revealed by the record. Held: "The decisions 
by the various courts have not been in accord, but we are now of 
the opinion tha t  the weight of authority is to the effect that  an 0%- 
cer is not necessarily disqualified from acting as custodian of a jury 
in a criminal case because he happens to be a witness in the case. 
It is our opinion, and we so hold, that actual prejudice must be 
shown before the result of the trial can be, as a matter of right, 
disturbed. . . . [ T l h e  findings of the trial judge upon the evi- 
dence and facts are conclusive and not reviewable." 

In  State v. Taylor,  226 K.C. 286, 37 S.E. 2d 901, an automobile 
which was then parked behind the courthouse was an exhibit ma- 
terial to the State's case. During the trial the car was offered in evi- 
dence, and the jury was permitted to retire to the courtyard in the 
custody of a deputy sheriff to view the vehicle. The deputy designated 
to conduct the jury to the courthouse lawn was a witness for the 
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in charge of the jury and, in a constitutional sense, amounts to a 
denial of due process. 

I n  the Turner case defendant was charged with murder in the per- 
petration of a robbery. Members of the jury were sequestered in ac- 
cordance with Louisiana law and "placed in charge of the sheriff." 
The jurors "were continuously in the company of deputy sheriffs 
. . . during the three days that the trial lasted. The deputies drove 
the jurors to a restaurant for each meal, and to their lodgings each 
night. The deputies ate with them, conversed with them, and did er- 
rands for them." Two of these deputies were the State's principal 
witnesses. One described in detail an investigation he had made a t  
the scene of the murder. He  further testified tha t  the two of them 
later took Turner into custody, and that  Turner led them to a place 
in the woods where a cartridge clip from the murder weapon was re- 
covered. The second deputy corroborated this testimony and told 
of certain damaging admissions made by Turner a t  the time of his 
apprehension. This witness further described the circumstances under 
which Turner made a written confession - later offered in evidence. 

Defendant moved for a mistrial when the deputies testified and 
for a new trial after the jury returned a guilty verdict. The motions 
were denied and Turner was sentenced to death. The Supreme Court 
of Louisiana affirmed on the ground that there was no showing of 
prejudice. 244 La. 447, 152 So. 2d 555. On certiorari, the Supreme 
Court of the United States reversed. I t  was held: (1) The constitu- 
tional right to jury trial guarantees a fair  trial by an impartial jury, 
and failure to accord an accused a fair  hearing violates even the 
minimal standards of due process ( I n  Re Oliver, 333 U.S. 257, 92 L. 
ed 682, 68 S. Ct.  499; Tunzey v. Ohio, 273 U.S. 510, 71 L. ed 749, 47 
S. Ct. 437) ; (2) a verdict must be bascd upon the evidence developed 
a t  the trial, and the evidence must come from the witness stand 
"where there is full judicial protection of the defendant's right of 
confrontation, of cross examination, and of counsel"; (3) even as- 
suming the deputies never discussed the case directly with any 
member of the jury. "it would be blinking reality not to recognize 
the extreme prejudice inherent in this continual association through- 
out the trial between the iurors and these two kev witnesses for the 
prosecution"; and (4) this kind of association between jurors and 
key prosecution witnesses undermines the basic guarantees of trial 
by jury; moreover, the prejudice is potentially greater when the wit- 
nesses are officers "in charge of the jury" because such association 
fosters the confidence of jurors in witnesses who are also their ofi- 
cia1 guardians during the trial. 
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State. There was no suggestion of any misconduct on the part  of the 
jury or the officer, but defendant insisted that  the occurrence was 
highly prejudicial to him. Held: "The practice of putting the jury 
in the custody of an officer who has actively investigated the evi- 
dence or has becoine a witness for the State is not to be approved. 
While, in the absence of evidence of some fact or circumstance tend- 
ing to show misconduct on the part  of the officer or the jury, we 
hesitate to make i t  alone the grounds for s new trial, are do stress 
the need for trial judges to be extremely careful to avoid such inci- 
dents. . . . [Tll-~ese occurrenccd always, as here, tend to bring 
the trial into disrepute and produce suspicion and criticism to which 
good men should not be subjectetl." 

I n  State v. Sneeden, 274 N.C. 498, 164 S.E. 2d 190, defendant's 
motion for a mistrial and for a new trial was based upon a conver- 
sation between thje bailiff and the jury foreman. During jury de- 
liberations the bailiff opened the door to the jury room in response 
to a knock on the door and the following conversation, as related by 
the bailiff, took place: "The foreman asked me if he could ask me a 
question. I told him I could not answer a question. H e  says 'We 
wanted to know how quick a parole was possible.' I says 'It has 
nothing to do with the evidence.' And I reported i t  to the judge." 
Nothing else was said. While disapproving the conduct of the bailiff 
in assuming the role of the judge, the Court said: "The great weight 
of authority sustaans the rule that  '. . . a verdict will not be dis- 
turbed because of a conversation between a juror and a stranger 
when i t  does not appear that  such conversation was prompted by a 
party, or that  any injustice was done to the person complaining, and 
he is not shown to have been prejudiced thereby, and this is true of 
applications for a new trial by the accused in a criminal case as well 
as of applications made in civil actions. . . . [Alnd if a trial is 
really fair and proper, i t  should not be set aside because of mere 
suspicion or appearance of irregularity which is shown to have done 
no actual injury. . . . The matter is one resting largely within 
the discretion of the trial judge ' 39 Am. Jur . ,  New Trial, $ 101." 
See Stone v. Baking Co., 257 N.C. 103, 125 S.E. 2d 363, where this 
statement of the rule is quoted with approval. See also Annotation: 
Prejudicial Effect in Criminal Case, of Communication Between 
Court Officials or Attendants and Jurors, 41 A.L.R. 2d 227. 

Conceding that, prior holdings of this Court do not support his 
position, defendant contends that l'urner v. Louisiana, 379 U.S. 466, 
13 L. ed 2d 424, 83 S. Ct. 546 (11965), has invalidated those decisions 
and obviated the necessity for a showing of prejudice. Defendant 
argues that  prejudice is inherenl; where a State's witness is placed 
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We are in full accord with the sound principles of constitutional 
law enunciated in the Turner case. The facts in the case before us, 
however, do not invoke their application. In  Turner the jury was 
sequestered-not so here. There, the deputies involved were "in 
actual charge of the jury." Here, they were only court officers or 
bailiffs. There, the deputies were in continuous and intimate asso- 
ciation with the jurors, eating with them, conversing with them, and 
doing errands for them throughout a three-day trial. Here, the dep- 
uties were not in the presence of the jurors outside the courtroom, 
had no communica,tion a t  any tirne with them, and had no custodial 
authority over them. The exposure of the jury to these bailiffs was 
brief, incidental, and without legal significance. Hence, defendant 
not only fails to show actual prejudice - he fails to show circum- 
stances affording any reasonable ground upon which to attack the 
fairness of the trial or the integrity of the verdict. The only service 
of the bailiffs to the jurors was in "opening the door to send them 
out or call them in as occasion required." We hold on the facts in 
this record tha t  defendant received a fair trial in a fair tribunal in 
keeping with basic requirements of Due Process. There is nothing to 
support the contention that  his constitutional rights under the Sixth 
and Fourteenth Amendments have been violated. 

[2] Since the State's witnessers here had no custodial authority 
over the jury, Turner does not apply. Even so, trial judges should 
not overlook the significance of tha t  decision. Simply stated, i t  holds 
that  a State's witness is disqualified to act as custodian or officer in 
charge of the jury in a criminal case. We said as much in State v. 
Taylor,  supra. Under such circumstances prejudice is conclusively 
presumed. 

[4] Appellant's next assignment worthy of note is based on denial 
of his written motion, filed 25 June 1968, tha t  the "prosecuting offi- 
cials" be required to permit defense counsel to inspect and examine 
the "typewritten transcript of notes made by SBI Agent Emerson 
during the interrogation of defendant on March 16, 1968." 

The motion is grounded upon G.S. 15-155.4, relating to pretrial 
examination of witnesses and exhibits of the State, which provides 
in pertinent part  as follows: 

"In all criminal cases before the superior court, the superior 
court judge . . . shall for good cause shown, direct the so- 
licitor or other counsel for the State to produce for inspection, 
examination, copying and testing by the accused or his counsel 
any specific all,^ identified exhibits to be used in the trial of the 
case sufficiently in advance of the trial to permit the accused 
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to prepare his defense. . . . Prior to issuance of any order 
for the inspecting, examining, copying or testing of any exhibit 
. . . under this section the accused or his counsel shall have 
made a written request to the solicitor or other counsel for the 
State for such inspection, examination, copying or testing of 
one or more specifically identified exhibits . . . and have had 
such request denied by the solicitor or other counsel for the 
State or have had such request remain unanswered for a period 
of more than 15 days." 

[a] Under this section, an accused is entitled to the benefits pro- 
vided therein when either he or his counsel (1) has made written re- 
quest to the State's counsel tha t  the State produce for 'defendant's 
inspection, examination, copying and testing sufficiently in advance 
of the trial to permit him to prepnrc his defense (2) a specifically 
identified exhibit to be used in the trial of the case, and (3) said re- 
quest has been denied or gone unanswered for more than fifteen days. 

[4] The statute contemplates request and denial (or neglect equiv- 
alent to denial) "prior to the issuance of any order" for such inspec- 
tion. These requirements were not met,. No written request was made 
to the State's counsel and no refusal or neglect to furnish is shown. 
Furthermore, the notes made by Agent Emerson during his interro- 
gation of defendant were not an exhibit to be used a t  the trial. 
Finally, the record shows that  defense counsel examined the notes a t  
the trial and cross-examined Agent Emerson a t  great length concern- 
ing them. We hold tha t  defendant's  rioti ion was properly denied and 
that,  in all events, no prejudice result,ed. 

Defendant's other assignments of error have been carefully ex- 
amined but merit no discussion. They are adequately treated in the 
opinion of Parker, J., for the Court of Appeals, and further discus- 
sion here would serve no useful purpose. I n  the final analysis, de- 
fendant's guilt or innocence was a question of fact for the jury. It 
accepted the State's version, and no error of law requiring a new 
trial has been made to appear. The decision of the Court of Appeals 
upholding the verdict and judgment is therefore 

Affirmed. 

LAKE, J., did not participate in the consideration or decision of 
this case. 
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HARWELL ENTERPRISES, INC. v. GARP L. HEIM, INDIVIDUAILY, AND 

GARP L. HEIM AND DWIGHT BSLLARD, TRADING AS METRO SCREEN 
EKGRAVING C O M P ~ N Y  

No. 11 

(Filed 15 Aj~ril 1970) 

1. Appeal a n d  E r r o r  5 55-- revi'ew of a demurre r  
In passing upon a demurrer the Supreme Court must accept a s  true the 

facts alleged. 

2. Contracts 5 7; Master a n d  Servant  # 11- covenant no t  t o  engage 
i n  competition -- action f o r  breach - sufficiency of conlplaint 

The complaint of plaintiff corporation states a cause of action against 
its former employee and s codefendant for their violation of a covenant by 
the employee not to engage in sill< w e e n  processing or in any other business 
competitive with plaintiff in the Cnited States for a period of tn-o years, 
where there are allegations (1) that plaintiff is engaged in silk screen 
processing throughout the United States, (2)  that  the contract of employ- 
ment included the employee's covenant not to  engage in competition, (3) that 
during the course of his employment the employee acquired knowledge of 
plaintiff's trade and technical processes, customer lists, and price information, 
(4 )  that  the codefendant k n e t ~  of the covenant and conspired with the em- 
ployee to violate its terms, and (5) that the defendants are now actively en- 
gaged in silk screen processing in a municipality in this state and a re  ac- 
tively soliciting such business from plaintiff's customers. 

3. Contracts 8 7- covenant against  competition i n  t h e  U. S. f o r  two 
years - validity 

A restrictive covenant in an employment contract that the employee will 
not engage in silk screen processing or in any other business competiti~e 
with the employer in the United States for a period of two years after 
termination of his employment, h ~ : l d  valid and enforceable. 

4. a n t r a c t s  § 7- covenants against  competition - enforceability 
Covenants not to engage in competitive businesses mill be enforced if 

they are no broader than reasonably nevessary for the protection of the 
employer's business and do not impose undue hardship on the employee, 
due regard being given the interests of the public. 

5. Contracts 5 7; Conspiracy 5 1- conspiracy t o  violate covenant 
against  competition - liability of co-conspirator 

Where a person knowingly enters into a conspiracy with an employee 
to violate the employee's corenant not to engage in a competitire employ- 
ment or business, the person is j c i n t l ~  liable with the employee for the 
breach. 

ON certiorari to the Court of Appeals to review its decision re- 
ported in 6 N.C. App. 548, 170 S.E. 2d 540. 

Plaintiff, Harwdl Enterprises, Inc., of Gastonia, North Carolina, 
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brought this action against Gary Heim (Heim), individually, and 
Gary Heim and Dwight Ballard (Ballard), trading as Metro Screen 
Engraving Company of Gastonia, Korth Carolina, to restrain the 
operation of defendants' company and to recover money damages. 

The complaint alleges: Plaintiff company is a Korth Carolina 
corporation with its principal offices in Gastonia, North Carolina, 
engaged in "various business endeavors including all phases of silk 
screen processing, plastics, importing and various other ventures 
throughout the United States." On 27 September 1967, plaintiff em- 
ployed Heim under a written contract of employment executed by 
him and described as an "Employee Patent and Trade Secret Agree- 
ment," containing in part the following provisions: 

"Harwell Enterprises, Inc., is engaged in various business en- 
deavors including all phases of silk screen processing, plastics, 
importing and various other ventures which will materialize 
during the time of my employment with HARWELL ENTER-  
PRISES, INC. The nature of these operations or businesses will 
depend upon constant engineering, research, development, man- 
ufacturing, and processes which :ire of a secret and confidential 
nature necessary to maintain its business, and in order to con- 
tinue as a company in these fields. 

"THEREFORE, in consideration of the above and in con- 
sideration of employment or continued employment with Har- 
well Enterprises, Inc., and the payment of wages during employ- 
ment, i t  is understood and agreed as follows: 

"6. I further agree tha t  I will not, after the termination of 
my employment with Harwell Ehterprises, Inc., for any cause 
whatsoever, engage either directly or indirectly on my own be- 
half, or on behalf of any other person, persons, firm, partner- 
ship, company, or corporation in the business of silk screen 
processing or any other business providing products and ser- 
vices similar in nature to those of Harwell Enterprises, Inc., or 
in any competitive business in the United States for a period of 
two (2) years from the date of the termination of my employ- 
ment." 

Plaintiff further alleges: Heim voluntarily left its employ on 11 
February 1968, and in violation of the provisions of his contract, 
entered into the silk screen processing business with Ballard, a 
former employee of the plaintiff; during the course of his employ- 
ment with the plaintiff, Heim acquired knowledge of valuable trade 
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and technical processes, customer lists, price inforn~ation, and re- 
search and development data and is using this knowledge in viola- 
tion of his contract; Ballard knew of the employment contract with 
Heim and compired with him to violate its terms; and defendants 
are presently engaged in the operation of the silk screen processing 
business, are actively soliciting such business from plaintiff's custo- 
mers, and are supplying silk screen processing equipment and ma- 
terials to concerns in Gastonia, Korth Carolina, and Clover, South 
Carolina, customers of plaintiff during Heim's employment. 

Plaintiff prays tha t  the defendants be restrained from engaging 
in the business of silk screen processing or any other business pro- 
viding products and services similar to those of the plaintiff for a 
period of two years beginning 11 Fcbrunry 1968, and tha t  the plain- 
tiff recover damages for the breach of the contract. 

Both defendants dcmurred for failure of the complaint to allege 
facts sufficient to state a cause of action and for niisjoinder of 
causes of action and parties. Heiin also dernurred for the reason the 
employment contract was unreasonable in its provisions, and there- 
fore void. 

At  the 22 September 1969 ;Session of Gaston Superior Court, 
Heim's demurrer was sustained on t11~ ground tha t  "the complaint 
states a defective cause of action in that  the contract sued upon is 
void and unenforc~~able becau~e i t  purports to prevent the defendant 
from working in 'any competitive bu~iness in the United States.' " 
The demurrer of Ballard was overruled, and plaintiff and Ballard 
appealed to the Court of Appeala. 

The Court of Appeals affirmed the judgment sustaining Heim's 
demurrer and dismissed Ballard's appeal. 

Plaintiff's petition for certiorali was allowed on 6 January 1970. 

The issuance of a restraining order is no longer involved since 
the two-year period prohibited in the contract has expired. Only the 
right of the plaintiff to seek damages for breach of contract remains 
to be decided. 

Whitener R: Mitchenz by  Basil L. Whitener and Anne M.  Lanznl 
for p1ainti.f appellant. 

Horace M. DzrBose, III, Jor defendant appellee Heim. 

Holloulell, Stott  & Hollowell b y  Grady B. Stott  for defendant 
appellee Ballard. 
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MOORE, J. 

[I,  21 In  passing upon the demurrer this Court must accept as 
true the facts alleged. Hence, for the present hearing these facts are 
deemed established: (1) Plaintiff is engaged in various business en- 
deavors including all phases of silk screen processing, plastics, inl- 
porting and various other ventures throughout the United States; 
(2) the parties entered into a written contract which provided, inter 
alia, tha t  Heim would not engage in any business competitive with 
the plaintiff in the United States for a period of two years after 
termination of his employment with the plaintiff; (3) Heim volun- 
tarily left the employment of plaintiff on 11 February 1968; (4) in 
violation of the terms of the agreement Heim entered into the silk 
screen processing business with Ballard, also a former employee of 
the plaintiff; ( 5 )  Heim acquired valuable trade and technical 
processes, customer lists, price information, and research and de- 
velopment data while employed by plaintiff; (6) Ballard knew of 
the contract between Heim and the plaintiff and conspired with 
Heim to violate i t ;  and (7) defendants are presently engaged in the 
silk screen processing business, are actually soliciting business from 
plaintiff's customers, and are now supplying named concerns in North 
and South Carolina which were customers of plaintiff during Heim's 
employment. 

[3] Under the facts as alleged, Heirn's conduct violated the terms 
of the restrictive covenant. The question for decision is whether the 
restrictive covenant is valid and enforceable. The defendants say 
its territorial scope (United States) is too large, and the business 
sought to be protected (any competitive business) is too broad; 
hence, it is void and unenforceable. We hold otherwise. The general 
rule for the interpretation of such covenant is well stated by Stacy, 
C.J., in Beam v. Rutledge,  217 N.C. 670, 9 S.E. 2d 476: 

"The test to be applied in dt'termining the reasonableness 
of a restrictive covenant is to consider whether the restraint af- 
fords only a fair protection to the interest of the party in whose 
favor i t  is given, and is not so broad as to interfere with the 
rights of the public." [Citing authority.] The question is one of 
reasonableness - reasonableness in reference to the interests of 
the parties concerned and reasonableness in reference to the in- 
terests of the public. [Citing authority.] Such a covenant is not 
unlawful if the restriction is no more than necessary to afford 
fair  protection to the covenantee and is not injurious to the in- 
terests of the public." 

[4, 51 Such covenants will be enforced if they are no broader than 
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reasonably necessary for the protection of the employer's business 
and do not impose undue hardship on the employee, due regard be- 
ing given the interests of the public. Asheville Associates v. Miller 
and Asheville Associates v. Berman, 255 N.C. 400, 121 S.E. 2d 593. 
If the covenant in this case is enforceable as to Heim, and Ballard 
knowingly entered into a consp.racy with Heim to violate it, he 
would be jointly liable with Heinl for the breach. Sineath v. Katzis, 
218 N.C. 740, 12 S.E. 2d 671. 

Defendants rely upon Comfort Spring Corp. v. Burroughs, 217 
N.C. 658, 9 S.E. 2d 473, to support their. contention tha t  the covenant 
in the present contract including "all the United States" is void in 
North Carolina because the ter-itory covered is unreasonable. In  
that case the restrictive clause v-hich was held void referred to a 
particular company, the Spring Products Corporation of Kew York 
City, or its successor, and providzd: 

". . . [ I ]  t is understood and agreed that  for the period of 
five years immediately following the termination of this con- 
tract by either party for or without cause, the party of the 
second part shall not, directly or indirectly, enter into the em- 
ploy of such corporation, or its successor, or represent same 
within the entire United Sta1:es; arid the said party of the sec- 
ond part agrees that  for said per~od of five years and in the 
United States he will not represent or enter the employ of the 
said Spring Products Corporation in any manner whatsoever." 

In  passing upon the validity of this covenant, this Court said: 
"I t  should first be observed that  the only breach of the re- 

strictive covenant alleged is that the defendant has accepted em- 
ployment from the Spring Products Corporation and is calling 
upon the customers of the plaintiff. There is no allegation nor 
evidence as to the territory in which the defendant is calling 
upon the plaintiff's customers. . . . In truth, there is no al- 
legation nor evidence as to over what territory the plaintiff's 
business extends. Therefore we are oalled upon to decide simply 
the question <as to whether the covenant that  the defendant 
would not accept employment as EL salesman or otherwise from 
the Spring Products Corpora1:ion anywhere in the United States 
is unreasonable and oppressive, and in restraint of trade." 

[2] Comfort Spring Corp. is factually distinguishable from the in- 
stant case. I n  that case there was neither allegation nor evidence as 
to the territory o w r  which the plaintiff's business extended or as to 
the territory in which the defendant was calling upon the plaintiff's 
customers. There was neither allegation nor evidence on which the 
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Court could properly determine whether the restrictive covenant in 
question was reasonably necessary for the protection of the plaintiff's 
business. In  the absence of such allegations or proof, the Court prop- 
erly held the restriction "within the entire United States" was un- 
necessary for the protection of the plaintiff. In  the present case, 
however, the plaintiff has specifically alleged tha t  its business ac- 
tivities extend throughout the United States; tha t  the defendants are 
actively engaged in soliciting business from the plaintiff's customers, 
among then1 being Wix Corporation, Gastonia, North Carolina; 
Charleston Rubber Company, Clover, South Carolina; Uniroyal 
Corporation, Gastonia, North Carolina; Homelite Corporation, Gas- 
tonia, North Carolina, and others; and tha t  they are actually sup- 
plying silk screen processing equipment and material to said cus- 
tomers and various other custon~ers of the plaintiff, and are using 
valuable trade and technical information concerning the plaintiff's 
business such as lists of plaintiff's customers, prices charged for ser- 
vices and equipment, the method in which plaintiff's business was 
conducted, manufacturing processes, and research and development 
information acquired by defendant Heim while employed by the 
plaintiff. Such conduct by Heim is exactly what the restrictive cov- 
enant sought to prevent and is contrary to the rule as approved in 
Asheville v. Miller and Asheville v. Berman, supra, stated as fol- 
lows : 

"The general rule with respect to enforceable restrictions is 
stated in 9 A.L.R. 1468: 'It is clear that  if the nature of the 
employment is such as will bring the employee in personal con- 
tact with patrons or customers of the employer, or enable him 
to acquire valuable information as to the nature and character 
of the business and the names and requirements of the patrons 
or customers, enabling him by engaging in a competing business 
in his own behalf, or for another, to take advantage of such 
knowledge of or acquaintance with the patrons and customers 
of his former employer, and thereby gain an unfair advantage, 
equity will interpose in behalf of the employer and restrain the 
breach . . . providing the covenant does not offend against 
the rule that  as to time . . . or as to the territory i t  embraces 
i t  shall be no greater than is reasonably necessary to secure the 
protection of the business or good will of the employer.' " 

Because of the increased technical and scientific knowledge used 
in business today, the emphasis placed upon research and develop- 
ment, the new products and techniques constantly being developed, 
the nation-wide activities (even world-wide in some instances) of 
many business enterprises, and the resulting competition on a very 
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broad front, the need for such restrictive covenants to protect the 
interests of the employer becomes increasingly important. If during 
the time of employment new products are developed and new ac- 
tivities are undertaken, reason would require their protection as well 
a s  those in existence a t  the date of the contract, and to a company 
actually engaged in nation-wide activities, nation-wide protection 
would appear to be reasonable and proper. For as 5 Williston on 
Contracts § 1639 (Rev. ed., 1937) states: 

". . . The decisions in the United States now follow the 
English test, whether the promisttd restraint is reasonably nec- 
essary for the protection oE the employer's business, or of the 
business transferred. The old view that  any restraint of trade 
covering the entire state or nation is invalid has almost disap- 
peared, a t  least where the restraint is limited in time. . . ." 

In the present case the defendants do not contend that  the time 
limit of two years is excessive, and the allegations of the complaint 
as to business activities throughout the United States support the 
reasonableness of the restriction imposed as  to the territory covered. 

Courts throughout the United States have held contracts almost 
identical to the one here involved to be valid and enforceable. Irv- 
ington Varnish d: Insulator Co. v. V a n  N o d e ,  138 N.J.Eq. 99, 46 
A. 2d 201; Eastman Kodak Co. v. Powers Film Products, 189 App. 
Div. 556, 179 N.Y.S. 325, appeal denied 190 App. Div. 970, 179 
N.Y.S. 919; Eagle Pencil Co. v ,  Jannsen, 135 Misc. 534, 238 N.Y.S. 
49; 0 & W Thum Co. v. Tloczynski, 114 Mich. 149, 72 N.W. 140; 
Annot., 43 A.L.R, 2d 94, 275. 

Upon the alIegations of the complaint, which the proof may or 
may not sustain, the court should have overruled both demurrers 
and permitted the defendants to answer and proceed to trial of the 
case on its merits. 

For the reasons stated, the decision of the Court of Appeals af- 
firming the trial court's action in sustaining the demurrer of Heim 
is reversed. The decision of the Court of Appeals dismissing the ap- 
peal of Ballard is affirmed. 

As to Heim, Reversed. 

As to Ballard, Affirmed. 
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STATE O F  SORTH CAROLINA v. CHARLIE McPHERSON, ROBERT LEE 
JONES AND RONALD MICHAEL HARRIS 

So. 3.3 

(Filed 15 April 1970) 

1. Crinlinal Law Ej 66- submission of photographs of 7 o r  8 persons 
t o  robbery victim 

There is nothing unlawful or inherently wrong in the police submitting 
to an armed robbery victini photographs of seven or eight persons who fit 
generally the victim's description of the robbers for possible identification 
by the victim of his assailants. 

2. Criminal Law 5 6& in-court identification - pretrial photographic 
identification - accidental pretrial confrontation at police station 

In  this armed robbery prosecution, the voir dire evidence was sumcient 
to support the trial court's findings of fact and conclusions of law that 
the victim's in-court identification of defendants were based on his actnal 
observations of defendants prior to and during the robbery, and were 
neither tainted by the display of seven or eight photographs to the vic- 
tim by police, from which he identified two of the defendants, nor by an 
unarranged and accidental confrontation between the victim and the third 
defendant a t  the police station. 

3. Criminal Law § 66- in-court identification - suggestive pretrial 
photographic identification 

Convictions based on eyewitness identification a t  trial following a pre- 
trial identification by photograph will be set aside on that ground only if 
the photographic identification procedure was so impermissibly suggestive 
as  to give rise to a very substantial likelihood of irreparable misidentiti- 
cation. 

4. Criminal Law §§ 99, 170- colloquy between w u r t  and  counsel- 
prejudice t o  defendants 

Although neither counsel nor the court acted with proper dignity or re- 
straint a t  times during the trial, defendants were not prejudiced by re- 
marks made by the court in the presence of the jury during exchanges with 
defense counsel. 

5. Criminal Law g 169- exclusion of testimony - refusal to allow an- 
swer t o  be  placed i n  record 

Where the trial court had sustained B n  objection by the State to defense 
counsel's question to armed robbery victim as  to why he was carrying 
-$LO0 worth of change a t  the time of the robbery, the trial court did not 
err in denying the request of defense counsel to permit the answer of the 
witness to be inserted in the trial record, where cross-examination of the 
robbery victim had gone fa r  afield and had consumed an unreasonable 
amount of time in view of the simplicity of the matters a t  issue, and both 
the question and answer were immaterial. 

6. Criminal Law § 8& l imits of cross-examination - discretion of 
court 

The limits of legitimate cross-examination are largely within the discre- 



N.C.] SPRING T E R M  1970 483 

tion of the trial judge, and his ruling thereon will not be held error in the 
absence of showing that the verdict was improperly inflaenced thereby. 

APPEAL by defendants from the decision of the Korth Carolina 
Court of Appeals (7 N.C. App. 160) finding no error in the trial be- 
fore Bowman, X.J.,  a t  the June 9, 1969 Session, DURHAM Superior 
Court. 

The defendants, Charlie &lcPherson, Robert Lee Jones and 
Ronald Michael Harris, were indicted, tried, convicted and given 
prison sentences in the Superior Court of Durham County for the 
armed robbcry of Alvin Fisher. The defendants appealed to the 
North Carolina Court of Appeals, alleging their in-court identifica- 
tions by Fisher, the victim of thl: robbery, resulted from the sugges- 
tions and activities of the police, in violation of their constitutional 
rights to a fair trial. Specifically, the defendants McPherson and 
Jones contend their in-court identifications were influenced by the 
use of their photographs which were selected and shown to Fisher 
by the police department of Durham. Harris contends his in-court 
identification was influenced to his prejudice by his pre-trial identi- 
fication while he was being interviewed in jail by a member of the 
Durham Police Department. At the beginning of the trial in the 
Superior Court, the defendants moved to suppress Fisher's evidence 
of identification. 

The court, in the absence of the jury, heard evidence, found facts, 
and therefrom concluded that  their identifications were based on 
Fisher's actual observation of the defendants prior to and during the 
robbery. The in-court identification.: were neither tainted by any im- 
proper display of photographs of McPlierson and Jones, nor by Fish- 
er's having seen Harris a t  the time he was being interviewed in po- 
lice headquarters by Officer Leathers. The evidence, findings and 
conclusions on the voir dire hearing are fully set out on Pages 16-28 
of the trial record filed in the Court of Appeals. 

The State's evidence before the jury was positive and unequivocal 
that  the three defendants forcibly assaulted the prosecuting witness 
Fisher, and a t  the point of a pislol, took from him three $1 bills and 
$3.00 in change. The defendants did not testify, and did not offer 
evidence. 

During the trial, the defendants took exception to the judge's 
comments to defense counsel upon the ground they constituted the 
expression of an opinion adverse to the defendants. They also ex- 
cepted to the court's refusal to permit counsel for defendant Harris 
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to insert in the record Fisher's answer to this question: "What you 
doing carrying three dollars worth of change around?" 

After argument and the court's charge, the jury returned a ver- 
dict finding all defendants guilty as charged. From sentences of im- 
prisonment, the defendants appealed. 

Robert Morgan, Attorney General; Andrew A .  Vanore, Jr., As- 
sistant Attorney General, for the State. 

C. C. Malone, Jr., for the defendant Charlie McPherson. 

W .  G. Pearson, I I ,  for the defendant Robert Lee Jones. 

Blackz~.ell iM. Brogden, for the defendant Ronald Michael Harris. 

The defendants argue here they are entitled to have the decision 
of the Court of Appeals reversed and a new trial awarded because of 
three alleged prejudicial errors committed during the trial: (1) The 
failure of the trial judge to sustain objection to the evidence of -Alvin 
Fisher identifying them as the three men who robbed him on the 
night of April 4, 1969; (2) The prejudicial remarks made by the 
judge in the presence of the jury; and (3) The refusal of the judge 
to permit counsel for the defendants to insert in the record the an- 
swer to a question which the court, on State's objection, had ruled 
incompetent. 

At  the trial, the defendants moved to suppress the in-court iden- 
tifications of the defendants by the witness Fisher. The court excused 
the jury and conducted a voir dire hearing to determine the question 
raised by the defendants' motion. 

The evidence before the trial judge on the voir dire examination 
was not in conflict. The victim, Fisher, and the investigating officer, 
Cameron, were the only witnesses who gave testimony. I n  substance, 
their evidence disclosed tha t  three men, in their late teens, robbed 
Alvin Fisher by the threatened use of a pistol, taking from him three 
$1 bills and $3.00 in change. Prior to and during the robbery, Fisher 
had opportunity, under good lights, to observe his assailants. Im- 
mediately after the robbery, he notified the police, giving detailed 
descriptions of the three men who robbed him. 

The day following the robbery, Officer Cameron went to Fisher's 
home, displayed to him 7 or 8 double photographs (front and side 
views) and asked whether Fisher recognized any of them. Fisher a t  
once identified the photographs of McPherson and Jones as two of 



N.C.] SPRING T E R M  1970 485 

the men who robbed him. He  30 informed Officer Cameron. Fisher 
did not find any photograph of the third robber. The photograph of 
the defendant Harris was not among those exhibited by Officer Cam- 
eron. When Fisher was asked on cross-examination whether his iden- 
tification mas baeed on his having seen McPherson and Jones a t  the 
time of the robbery, or from the pictures, he answered, "Seeing them 
and the pictures". 

On Monday following the hold up, Fisher went to police head- 
quarters for a conference with Officer Cameron, who mas inveeti- 
gating the robbery. As Fisher p a s e d  one of the interrogation rooms, 
he happened to observe Officer Leathers in conference with the de- 
fendant Harris, whom he recognized immediately as the one who 
held the gun during the robbery. He  immediately so informed OAi- 
cer Cameron. Fisher identified Harris on first sight. The evidence 
disclosed that his opportunity to observe Harris in police head- 
quarters was unarranged and was coincidental. Officer Leathers was 
investigating another case. Officer Cameron was investigating the 
Fisher robbery. Neither suspected that  Harris was implicated in 
Fisher's case, and neither had anything to do with the confrontation 
between Harris and Fisher. 

E l ]  Fisher, who had never seen his assailants prior to the robbery, 
and Officer Cameron, who had only Fisher's description to guide him 
in the selection of the 7 or 8 photographs for Fisher's examination, 
were following the customary investigative procedure where the par- 
ticipants were unknown to the victinl or to the police. The officer, 
on the basis of the descriptions given to him by the victim, selected 
7 or 8 photographs, presumably of persons who, to some extent, an- 
swered the descriptions. There is nothing unlawful or inherently 
wrong in submitting photographs under such circumstances. It is 
worthy of note that  in the probing cross examinations of Fisher and 
Cameron, defensr counsel ascertained that Cameron had with him 
in court the pictures which he displayed to Fisher and from which 
Fisher made the identiEcations. These pictures were kept from the 
jury by the action of the defendants. Although they had been iden- 
tified, they were excluded on the defendants' objection. 

The involvement of Harris in Fisher's case may be the key to 
what McPherson meant by his remark to Fisher a t  the beginning of 
the robbery, "You are next". 

[2] The court found as a fac:, and concluded as a matter of law, 
that  Fisher's in-court identifications of the defendants were neither 
tainted by the display of the photographs of McPherson and Jones, 
nor by the accidmtal confrontation bet~veen Fisher and Harris. The 
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evidence and findings dispose of the defendants' first assignment of 
error. State v. Wriglzt, 275 N.C. 242, 166 S.E. 2d 681; State v. Wil- 
liams, 274 N.C. 328, 163 S.E. 2d 353, State v. Gray, 268 N.C. 69, 
150 S.E. 2d 1 ;  State v. Barnes, 264 N.C. 517, 142 S.E. 2d 344. 

[3] The exhibitions of the photographs and the ruling tha t  the 
in-court identifications were proper are also supported by federal 
decisions. Simmons, e t  als v. United States, 390 U.S. 377; Stovall 
v. Denno, 388 U.S. 293; Gilbert v. California, 388 U.S. 263; United 
States v. Wade, 388 U.S. 218. I n  Simmons, the Supreme Court of the 
United States said: 

"Despite thc hazards of initial identification by photograph, this 
procedure has been used widely and effectively in criminal law 
enforcement, from the ~t~andpoint  both of apprehending offend- 
ers and of sparing innocent suspects the ignominy of arrest by  
allowing eyewitnesses to exonerate them through scrutiny of 
photographs. The danger that  use of the technique may result in 
convictions based on misidentification may be substantially 
lessened by a course of cross-examination a t  trial which exposes 
to the jury the method's potential for error. We are unwilling to  
prohibit its employment, either in the exercise of our super- 
visory power or, still less, as a matter of constitutional require- 
ment. Instead, we hold tha t  each case must be considered on its 
own facts, and tha t  convictions based on eyewitness identifica- 
tion a t  trial following a pretrial identification by photograph 
will be set aside on tha t  ground only if the photographic identi- 
fication procedure was so impermissibly suggestive as  to  give 
rise to a very substantial likelihood of irreparable misidentifi- 
cation. . . ." 

After all, the dominant function of the criminal law is to protect so- 
ciety from criminals rather than to protect criminals from punish- 
ment. 

[4] The defendants contend they are entitled to  a new trial on 
account of the court's prejudicial remarks made in the presence of 
the jury. The exchanges between the court and defense counsel are 
set out in the opinion of the Court of Appeals. At  times, neither 
counsel nor the court acted with proper dignity and restraint during 
the trial. However, we see nothing in the discussion or exchanges tha t  
would prejudice the jury in favor of or against either party. State v. 
Faust, 254 N.C. 101, 118 S.E. 2d 769; State v. Carter, 233 N.C. 581, 
65 S.E. 2d 9 ;  State v. Jones, 181 N.C. 546, 106 S.E. 817. 
[5, 61 Following the lengthy cross examination of Fisher by coun- 
sel for both RlcPherson and Jones, counsel for Harris re-surveyed 
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the entire field. .4t the end of the cross examination, counsel for 
Harris asked this question: "What you doing carrying three dollars 
worth of change around?" The court sustained the objection and the 
motion for a new trial based thereon was overruled. The court de- 
nied the request of counsel to permit the answer of the witness to be 
inserted in the trial record. Ordinarily, this Court does not approve 
the refusal of the trial court to permit counsel to insert in the record 
the answer to a question to which objection has been sustained. 
However, in this mtance  a number of things are obvious. The cross- 
examinations had gone far afield and had consumed an unreasonable 
amount of time rn view of the simplicity of the matters a t  issue. 
These cross-examinations produced nothing of value to the defense. 
Three dollars in change in the pocket of Fisher, who was on his way 
to the store, neither impeached his testimony nor justified the de- 
fendants in taking i t  from him a t  t l ~ e  point of a pistol. Both the 
question and the answer were inmaterial. "The limits of legitimate 
cross-examination are largely within the discretion of the trial judge, 
and his ruling thereon will not be held for error in the absence of 
showing tha t  the verdict was improperly influenced thereby." State 
v. Edulards, 228 'S.C. 153, 44 S E. 2d 725. The exclusion of the an- 
swer under the circumstances here disclosed was not error. 

After careful review, we conclude the decision of the North Car- 
olina Court of Appeals finding no error in the trial is amply sus- 
tained by legal authority. The decision is 

Affirmed. 

WILSON COUXTT BOARD OF ED1::CATIOK v. BESSIE H. LARIM, WIDOW; 
VIRGINIA LAMM HAYES AYD HUSBAND, J. F. HAYES; JACK F. 
HAYES, A MIAOR; TEMPIE AWN HAYES, A XINOR; JACK THOMAS 
HAYES. A MITOR; THE FREE WILL BAPTIST CHILDREN'S HOME, 
ISC.;  ASD ALL PERSONS NOT IN E:EIKG WHO MAY BY ANY CONTIKGEKCY OWPI' 

OR ACQUIRE AKY ISTEEEST IN THE LAKDS CONSTITUTIKG THE SUBJECT MAT- 
TER O F  THIS ACTION BY REASOA OF THE LSST WILL A N D  TESTAMEKT OF 

GROVER T. I,.4MM, DECEASED 
No. 30 

(Filed 15 April 1970) 

1. Adverse Possession § 1- open a n d  notorious possession 
-4 plaintiff' can acquire title bg adverse possession only if the possession 

is open, notorious, and adverse. 

2. Adverse Possession § S permissive u s e  - disclaimer by user - 
notice t o  owner  

If a plaintiff enters into possession with the permission of the owner, 
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such possession is not adverse unless and until the plaintiff disclaims 
such arrangement and makes the owner aware of such disclaimer, or dis- 
claims the arrangement in such manner as to put the owner on notice that 
the plaintiff is no longer using the land by permission but is claiming it  
as absolute owner. 

3. Adverse Possession § 24; Evidence 36, 36- action t o  quiet  
ti t le t o  school property - admissions by school board - competency 

In an action by a county board of education to quiet title to property 
used as a school site since 1923, the board claiming title by adverse pos- 
session, defendants' evidence of statements made by a member of the 
board, while presiding over the meeting to select a site, that the owner 
was "giving the site for as long as  it was a school" and "that's as  long a s  
we want it," i s  held admissible, since the statements were competent a s  
an adnlission of the board and as  a declaration accompanying the act of 
taking possession of the property. 

4. Adverse Possession 24; Evidence § 34-- quieting title t o  school 
property - owner's declarations ag;ainst interest - self-serving dec- 
laration 

In an action by a board of education to quiet title to school property, 
defendants' evidence that, prior to the time school buildings were con- 
structed on the property, the owner in fee of the property, now deceased, 
had stated that he was allowing the board of education to use the p r o p  
erty as long as  it  was needed for school purposes and that the property 
would go back to him or his estate when the school use was discontinued, 
held admissible as a declaration against interest by the owner; but the 
owner's statement to the same effect years after the school buildings had 
been constructed was a self-serving declaration and should have been 
exoluded, although its admission was not prejudicial in this case. 

5. Evidence § 34- declarations against interest 
Declarations against interest are admissible when (1) the declarant is 

dead, ( 2 )  the declaration is against a known proprietary interest, (3)  
the declarant has competent knowledge of the fact declared, and (4 )  the 
declarant has no probable motive to  falsify the fact declared. 

6. Appeal and  E r r o r  § 4- harmless e r ror  i n  admission of evidence 
Not every erroneous ruling on the admissibility of evidence will result 

in a new trial;  the burden is on the :ipgellant not only to show error but 
to enable the court to see that he was prejudiced or the verdict of the 
jury probably influenced thereby. 

7. Appeal a n d  Er ror  4%- admission of incompetent evidence - 
harmless error  

The admission of incompetent testimony will not be held prejudicial 
when its import is abundantly established by other competent testimony, 
or the testimony is merely cumulative or corroborative. 

8. Evidence $j 34-- offer t o  compromise o r  settle claim - admissibility 
Ordinarily, evidence of an offer to compromise or settle a disputed claim 

will not be admitted. 



N.C.] SPRING T E R M  1970 489 

9. Evidence 8 3+ what  constitutes n compromise 
An offer to compromise necesriarily implies an existing dispute, a claim 

to be adjusted, or a controversy to be settled. 

10. Evidence § 34-- action t o  quiet ti t le - evidence not  amounting t o  
a n  offer to  compromise - harmless e r ror  

In an action by a board of education to quiet title to property used as  
a school site since 1923, the board was not prejudiced by testimony of its 
former superintendent that upon his discovery in 1947 that the board did 
not hare title to the property he discussed with the owner's widow the 
possibility of securing fee title to the property, since the testimony did 
not amount to evidence of an offer to compromise. 

LAKE, J., dissents. 

ON certiorari to the Court of Appeals to review its decision re- 
ported in 6 N.C. App. 656, 171 S.E. 2d 48, upholding the judgment 
of Bone, J., a t  the March 1969 Civil Session, WILSON Superior Court. 

Plaintiff brought this action against the devisees of Grover T. 
Lamm, deceased, to quiet title to a tract of land in Wilson County 
which has been used by the plaintiff a s  a school site since 1923. The 
complaint alleges: Prior to 1922 Grover T .  Lamm was the owner 
in fee of the land in question; in 1922 he put the plaintiff into pos- 
session as owner, and the plaintiff has been in open, notorious, ad- 
verse, and continued possession of said land under known and visible 
lines and boundaries, as owner, for more than forty-three years. 
Plaintiff prays that i t  be declared the owner in fee of this land free 
of all claims of the defendants. The defendants deny tha t  Grover T. 
Lamm put the plaintiff into possession as owner and alleged plaintiff 
was put into possession under an agreement with Lamm which per- 
mitted plaintiff lo use said land so long as i t  was used for school 
purposes, and provided that when i t  ceased to be so used the land 
would revert to Lamm or his heirs. 

Plaintiff offered evidence which tended to show: I n  August, 1922 
the plaintiff let a contract for .:he construction of a school building, 
a pump house, and teacherage on the lot in question. The buildings 
were completed and first used in the fall of 1923, and since tha t  time 
have been continuously used by the plaintiff for school purposes and 
have been maintained like all other school buildings belonging to the 
plaintiff, except in recent years the teacherage has been rented to 
private individuals not connected with the school. The rent for the 
teacherage has been paid to the plaintiff. 

The defendants over plainti8's objection offered testimony which 
tended to show that  Grover T. Lamm made oral statements to the 
effect that he gave the plaintiff permission to use the land in contro- 
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versy so long as it  was used as a school site, and when it  ceased to 
be so used i t  would go back to him or his estate. Such statements 
were made both before and after the plaintiff occupied the premises. 
This testimony will be discussed more fully in the opinion. 

Issues were submitted to and answered by the jury as follows: 

"1. Is  the plaintiff the fee simple owner of the lands de- 
scribed in the Complaint as amended? 

"ANSWER: No. 

"2. If so, does the claim of the defendants constitute a 
cloud on the plaintiff's title? 

"ANSWER: . . . . . . . . . . " 
Judgment was entered on the verdict in favor of the defendants, 

and plaintiff appealed to the Court of Appeals which found no error. 
We allowed certiorari on 3 February 1970. 

Connor, Lee, Connor & Reece by  Cyrus F.  Lee and David M.  
Connor for plaintiff appellant. 

Lucas, Rand,  Rose, Meyer & Jones b y  David 8. Orcutt and Louis 
B. Meyer  for defendant appellees. 

Plaintiff claims title by adverse possession for more than twenty 
years (G.S. 1-40). Defendants admit plaintiff's possession but con- 
tend that i t  was not adverse but was a permissive possession which 
was to cease when the property was no longer used for school pur- 
poses. 

[I] The trial judge correctly charged the jury that  plaintiff could 
acquire title by adverse possession only if the possession was open, 
notorious, and adverse. In  Locklear v .  Savage, 159 N.C. 236, 74 S.E. 
347, adverse possession is defined as follows: 

". . . It consists in actual possession, with an intent to  
hold solely for the possessor to the exclusion of others, and is 
denoted by the exercise of acts of dominion over the land, in 
making the ordinary use and taking the ordinary profits of 
which it  is susceptible in its present state, such acts to be so 
repeated as to show that they are done in the character of 
owner, in opposition to right or claim of any other person, and 
not merely as an occasional trespasser. It must be decided and 
notorious as the nature of the land will permit, affording un- 
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equivocal indication to all persons tha t  he is exercising thereon 
the dominion of owner." 

Accord: State v. Brooks, 275 N.C. 175, 166 S.E. 2d 70. 

121 The trial court further correctly charged the jury if the plain- 
tiff entered into possession with the permission of the owner such 
possession would not be adverse unless and until the plaintiff dis- 
claimed such arrangement and made the owner aware of such dis- 
claimer or disclaimed the arrangement in such manner as to put the 
owner on notice tha t  the plaintiff was no longer using the land by 
permission but was claiming i t  as absolute owner. Morehead v. Har-  
ris, 262 K.C. 330, 137 S.E. 2d 174; Graves v. Causey, 170 N.C. 175, 
83 S.E. 1030. 

Plaintiff challenges certain testimony offered by the defendants 
and admitted over the objections of the plaintiff. 

131 J. Walter IIarrison, witness for defendants, testified that  about 
1919 he attended a meeting presided over by E .  J. Barnes and held 
a t  Lamm's Store for the purpose of selecting a site for a new school. 
Over plaintiff's objection, Harrison was permitted to testify as fol- 
lows : 

"Q. Did Mr. Barnes indicate a t  that  meeting the selection 
of the site for Lamm's School? 

"A. Yes 

"Q. And did he make any statement with regard to how the 
land for Latnm's School she was obtained? 

"A. Yes sir. 

"Q. What  statement did he make? 

"A. Tha t  question was raised several times. When they 
were asking about where the site was going to be, he showed it 
to them. It was right there in sight of the store, right in sight 
of where t h ~  school is now. And he told them tha t  RIr. Lamm 
was giving the cite for as long as it was n school. He said, 'After 
all, that's as long as we want it. What do we want with i t  if we 
don't have any school here ?' " 

Plaintiff contends the admission of this testimony was error. We 
think not. Barnes was a inembtr of the Board of Education and was 
present and presiding over a meeting called to select a school site. 
As such he was speaking for the Board. His statement under such 
circumstances was competent as an adnlission of the Board. Stone 
v. Guion, 222 N C. 548, 23 S.E. 2d 907; IIIcRainy v. Clark, 4 N.C. 
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698; Stansbury, ru'. C. Evidence § 167 (2d ed. 1963). This statement 
by Barnes would also be competent as accompanying or charac- 
terizing the act of taking possession of the property. Stansbury, N. 
C. Evidence § 159 (2d ed. 1963). This assignment of error is over- 
ruled. 

[4, 51 Plaintiff also contends the testimony of the defense wit- 
nesses Simpson and Peele was incompetent. These witnesses testi- 
fied that prior to the time the school buildings were constructed they 
heard Grover Lamm make statements to the effect that  he was al- 
lowing plaintiff to use the property so long as i t  was needed for schooI 
purposes, and then i t  was to return to him or his estate. At  tha t  time 
Lamm was the undisputed owner in fee but by these statements he 
conceded plaintiff had the right to go on the land, construct school 
buildings, and use the land for school purposes as long as i t  desired. 
This placed a definite limitation on his title and was clearly a dec- 
laration against his interest. 5 Wigmore, Evidence $ 1458 (3rd ed. 
1940) ; Stansbury, N. C. Evidence $ 147 (2d ed. 1963). Declarations 
against interest are held admissible in North Carolina when (1) the 
declarant is dead, (2) the declaration is against a known proprietary 
interest, (3) the declarant has competent knowledge of the fact de- 
clared, and (4) declarant has no probable motive to falsify the fact 
declared. Cnrr v. Bizzell, 192 K.C. 212, 134 S.E. 462; Roe v. Journ- 
egan, 175 N.C. 261, 95 S.E. 495; Stansbury, N. C. Evidence $ 147 
(2d ed. 1963). Lamm died in 1952. As the record owner in possession 
of the property, he had competent knowledge concerning the use of 
the land, and since by his statements he was placing a limitation on 
his title, he a t  that time had no real motive to falsify the nature of 
this arrangement with the plaintiff. This testimony was properly 
admitted. 

[4] Plaintiff next assigns as error the admission of testimony by  
defense witnesses Moore and Jones relating to statements made by  
Lamm years after the plaintiff had constructed the buildings and 
had taken possession of the property in question. Statements made 
by Lamm a t  tha t  time concerning his purported agreement with the  
plaintiff would be self-serving and should have been excluded. 
Gouldin v. Inszirance Co.. 248 N.C. 161, 102 S.E. 2d 846; Williams 
u. Young, 227 N.C. 472, 42 S.E. 2d 592; Stansbury, N. C. Evidence 
$ 140 (2d ed. 1963). 

16, 71 Not every erroneous ruling on the admissibility of evidence, 
however, will result in a new trial. The burden is on the appellant 
not only to show error but to enable the court to see that  he was 
prejudiced or the verdict of the jury probably influenced thereby. 
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Hunt  v. Wooten, 238 N.C. 42, 76 S.E. 2d 326; Stansbury, N. C. Evi- 
dence 8 9 (2d ed. 1963). The ,admission of incompetent testimony 
will not be held prejudicial when its import is abundantly estab- 
lished by other competent test~mony, or the testimony is nlerely 
cumulative or corroborative. BurYin v. Moore, 256 N.C. 82, 122 S.E. 
2d 765; Town of Belhaven v. Hodges, 226 N.C. 485, 39 S.E. 2d 366; 
Carpenter, Solicitor v. Boyles, 213 N.C. 432, 196 S.E. 850. The testi- 
mony of defense witnesses Harrison, Simpson and Peele concerning 
the same or similar statements made by Lamm was properly ad- 
mitted. We therefore hold that  the admission of similar testimony 
from the witnesses Moore and Jones was not such error as to re- 
quire a new trial. 

[&I01 Plaintiff also assigns as error the testimony of H. D. 
13rowning, Superintendent of Schools and Secretary of the Board 
from 1946 to 1967, who testified that  in 1947 he first discovered that 
the plaintiff had no deed for the property in question. Over plain- 
tiff's objection he was allowed t s  testify: 

"In 1961 or thereabouts I paid a visit to Mrs. Bessie Lamm 
a t  Ilcr home a t  Lamm's Cr~ossroads. 

"Q. And did you a t  tha t  time offer to purchase the Lamm's 
School site from Mrs. Bessie Lamm and Virginia Lamm Hayes? 

"A. Well I don't know if i t  would be an offer to purchase. 
I called on Alrs. Lamm to discuss with her, as I remember it, 
t,he possibility of securing a fee title to the Lamm's School site. 
And in the conversation, I think I told Mrs. Lamm that 1 wasnlt 
speaking for the Board but I was thinking i t  would be only fair 
to reimburse the family for about the same cost as the Board 
paid for the Sims and New Hope schools a t  the tinw they were 
purchased. It was all about the same time." 

Plaintiff contends this testimony constituted an offer to compromise 
and as such should have been excluded. Ordinarily, evidence of an 
offer to compromise or settle a disputed claim will not be admitted. 
Stein v. Levins, 205 N.C. 302, 171 S.E. 96; Annot., 15 A.L.R. 3d 
13 (1967). But  an offer to compromise necessarily implies an exist- 
ing dispute, a claim to be adju!jted, or a controversy to be settled. 
Such was not the case here. When Browning called on Mrs. Lamin, 
plaintif?' had been in possession of the land in question for more than 
twenty years, and the defendants were not then seeking to disturb 
that  possession, There was no dispute between the parties a t  that  
time. Even had there been a dispute, Browning's statement was too 
vague and too indefinite to constitute an offer. At most he was 
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simply exploring possibilit,ies. As stated in Lumber Co. v. Cedar 
Works ,  168 N.C. 344, 84 S.E. 523, 1917B Ann. Cas. 992: 

l L .  . . A party is not bound to admit, and does not neces- 
sarily admit, title in another because he prefers to get rid of that  
other's claim by purchasing it. He has a right to quiet his pos- 
session and protect himself from litigation in any lawful mode 
that appears to him most advantageous or desirable. To hold 
otherwise would compel him to litigate adverse claims, or, by 
buying one, forego any right to claim the benefit of the statute 
of limitations as to all others. The acts and declarations of the 
possessor may, doubtless, be given in evidence with a view of 
showing the character of his claim, but whether the possession 
is adverse or not is a question for the jury to determine upon all 
the evidence." 

This assignment of error is overruled. 

Other assignments of error made by the plaintiff have been care- 
fully considered but as they were adequately treated in the opinion 
of Britt, J., of the Court of Appeals, no further discussion is deemed 
necessary. The plaintiff simply failed to establish title by adverse 
possession, and no error of law requiring a new trial has been made 
to appear. The decision of the Court of Appeals is therefore 

Affirmed. 

LAKE, J., dissents. 

SPOONER'S CREEK LAND CORPORATION v. ROMA STYRON AND WIFE, 
CATHERINE STTRON 

No. 29 

(Filed 16 April 1970) 

1. Controversy Without Action § 1; Rules of Civil Procedure 8 89 -  
effect of new Code of Civil Procedure 

Since the effective date of the new Code of Civil Procedure, 1 January 
1970, there can be no further proceedings under the remedy known as 
"controversy without action." 

2. Statutes 8 1- effect of unconditional repeal of statute 
When statutes providing a particvlar remedy are unconditionally r e  

pealed the remedy is gone. 
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3. Oontroversy Without  Action § 2; Rules of Civil Procedure § 85- 
abatement of proceeding o n  effective d a t e  of new Code of Civil 
Procedure 

Where a controversy without action was submitted to the trial court 
upon an agreed statement of facts under [former] G.S. Ch. 1, Art. 25, the 
Court of Appeals correctly reversed judgment for plaintiff entered by the 
superior court and held that all persons having an interest in the contro- 
versy were necessary parties, and the statutes under which the proceeding 
was brought were thereafter unconditionally repealed, effective 1 January 
1970, by the new Code of Civil Procedure, the proceedings abated on 1 
January 1970 when repeal of the statutes under which i t  was brought be- 
came effective; if plaintiff desires to pursue the matter further, action 
must be brought under the new statute* with additional necessary parties 
defendant. 

Ox certiorari to the Court of Appeals to review its decision re- 
versing judgment of Cowper, J., a t  the 10 April 1969 Session, CART- 
ERET Superior Court. 

Plaintiff and defendants submitted a controversy without action 
to the trial court upon an agreed statement of facts under the pro- 
visions of Chapter 1, Article 25, of the General Statutes of North 
Carolina seeking a determination of the rights of the parties under 
a written contract, to buy and sell real property. 

The trial court concluded as a matter of law tha t  plaintiff was 
entitled to specific performance of the contract and entered judg- 
ment accordingly Defendants :appealed to the Court of Appeals, 
and that  court, in an opinion by Vaughn, J., with Brock, J. ,  concur- 
ring and Britt, J . ,  dissenting, reversed the judgment of the trial court 
for reasons noted in the opinion. 7 N.C. App. 25, 171 S.E. 2d 215. We 
allowed certiorari 

hTelson W .  Ta:ylor, Attorney for plaintiff appellant. 

Boshamer and Graham by Otho I,. Graham, Attorneys for de- 
fendant appellees. 

PER CURIAM: 

[I, 21 The decision of the Court of Appeals reversing the judg- 
ment of the superior court and holding that  all persons having an 
interest in the controversy are necessary parties is correct. Since the  
decision of tha t  Court, however, the statutes under which this pro- 
ceeding was brought have been unconditionally repealed, effective 
1 January 1970, by enactment of the new Code of Civil Procedure. 
See Session Laws 1967, Chapter !J54, arid Session Laws 1969, Chapter 
803. Therefore, there can be no further proceedings under the remedy 
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known as "controversy without action." When statutes providing a 
particular remedy are unconditionally repealed the remedy is gone. 

If plaintiff desires to pursue the matter further, action must be 
brought under the new statutes with additional necessary parties 
defendant as pointed out by the Court of Appeals. 

[3] This proceeding, having abated on 1 January 1970 when re- 
peal of the statutes under which it  was brought became effective, is 
remanded to the Court of Appeals where i t  will be certified to t,he 
Superior Court of Carteret County for judgment of dismissal. 

Remanded. 
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DI~POSITION OF PETITIONS FOR (~ERTIOBARI TO THE COURT OF k ~ E 4 I . 8  

BURK v. INSURANCE CO. 
No. 26 PC. 

Case below: 7 N.C. App. 209. 
Petition for writ of certiorm-i to North Carolina Court of Ap- 

peals denied 8 April 1970. 

I N  RE FARR 
No. 31 PC. 
Case below: 7 N.C. App. :!50. 
Petition for writ of certiorccri to North Carolina Court of Ap- 

peals allowed 8 April 1970. 

INSURANCE CO. v. HAYES 
No. 23 PC. 
Case below: 7 N.C. App. 294. 
Petition for writ of certiorwi to North Carolina Court of Ap- 

peals allowed 8 April 1970. 

INSURANCE CO. v. HYLTOIX 
No. 22 PC. 
Case below: 7 N.C. App. 1244. 

Petition for writ of certiorlzri to North Carolina Court of Ap- 
peals denied 15 April 1970. 

MICROFILM CORP. v. TURNER 

No. 29 PC. 
Case below: 7 N.C. App. 258. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 8 April 1970. 

SHORE v. SHORE 
No. 19 PC. 
Case below: 7 N.C. App. 197. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 8 April 1970. 
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DI~PO~ITION OF PETITIONS EOR CERTIOBABI TO T H E  COURT OF APPEAL8 

STATE v. ASHFORD 

No. 35 PC. 

Case below: 7 N.C. App. 320. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 8 April 1970. 

STATE v. BLIZZARD 

No. 40 PC. 
Case below: 7 N.C. App. 395. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 14 April 1970. 

STATE V. CAUDLE 

No. 42. 
Case below: 7 N.C. App. 276. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals allowed 17 March 1970. 

STATE v. JACKSON 

No. 34 PC. 
Case below: 7 N.C. App. 386. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 8 April 1970. 

STITH v. PERDUE 

No. 30 PC. 
Case below: 7 N.C. App. 314. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 8 April 1970. 

TUTTLE v. BECK 
No. 32 PC. 

Case below: 7 N.C. App. 337. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 15 April 1970. 
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STATE OF NORTH CAROLINA v. lMARVIN RAY SPARROW, KATHERINE 
TAFT SPARROW, aim BRITTON OXIDINE, JR. 

No. 15 

(Filed 13 Mag 1970) 

1. Courts § 7- guilty plea i n  district court - appeal - t r ia l  de  novo 
i n  superior court 

Upon appeal from the district court, a defendant is entitled to a trial 
de novo in the superior court even though he pleaded guilty in the district 
court. 

2. Courts § 7- appeal f rom district court t o  superior court 
When an appeal of right is taken to the superior court, in contemplation 

of law it is as  if the case had been brought there originally and there 
had been no previous trial, the judgment appealed from being completely 
annulled and not thereafter available for any purpose. 

3. Criminal Law § 138- a p p e ~ l  from district w u r t  to  superior court 
- increased sentence 

Upon appeal from the district court for a trial cle novo in the superior 
court, imposition of a more severe wntence by the superior court judge 
than that imposed by the distr~ct court judge does not violate defendant's 
right to due process or rights secured by the Sixth Amendment to the LT. S. 
Constitution. 

4. Infants § 7- contributing t o  delinquency of minor - constitution- 
ality of s ta tute  

The statute, [former] G.S. 1:1@39, now G.S. 14-316.1, making it  a misde- 
meanor to contribute to the de'inquency of a minor is not unconstitutional 
for vagueness. 

5. Indictment and  Warran t  8 9-- indictment fo r  statutory offense- 
sufficiency 

Ordinarily, an indictment for a statutory offense is sufficient if the of- 
fense is charged in the words of the statute. 

6. Indictment and  Warran t  5 9.- charge of crime 

An indictment must allege all the essential elements of the offense 
with sufficient certainty so as to (1)  identify the offense, (2) protect the 
accused from being twice put i 1  jeopardy for the same offense, (3 )  enable 
the accused to prepare for trial, and (4 )  support judgment upon con- 
viction or plea. 

7. Infants § 7- contributing )to delinquency of minor - sufficiency of 
warrant  

Warrant is sufficient to charge defendant with a riolation of [former] 
G.S. 110-39, now G.S. 14-316.1, where it alleges that defendant contributed 
to the delinquency of a named fourteen Fear old female in violation of 
G.S. 110-39 by harboring and providing lodging for said minor and wil- 
fully concealing her from officers linowing they had petitions for her ar- 
rest for delinquency, runaway and truancy. 
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8. Infants  § 7- contributing t o  delinquency of minor -necessity fo r  
prior adjudication of delinquency 

I t  is not necessary that a minor be convicted of the charges contained 
in a juvenile petition before a person may be prosecuted under G.S. 11039 
for contributing to the delinquency of the minor. G.S. 110-39(b). 

9. Criminal Law § 9- sequestration of witnesses - discretion of 
court  

Although it is the general rule in this State in both civil and criminal 
cases to separate witnesses and send them out of hearing of the court 
when requested, this is discretionary with the trial judge and may not be 
claimed as a matter of right. 

10. Criminal Law 9 9- denial of motion to sequester witnesses 
In  this prosecution for contributing to the delinquency of a minor and 

for interfering with an officer in the performance of his duties, the trial 
judge did not abuse his discretion in the denial of defendants' motion to 
sequester the State's witnesses, the record having disclosed no reason for 
sequestration of the witnesses. 

11. Arrest a n d  Bail § 5-- entry of private home without invitation o r  
permission - necessity f o r  demand a n d  refusal of entry 

Absent special or emergency circumstances, a police officer may not law- 
fully enter a private home without invitation or permission to make an 
arrest or otherwise seize a person unless he first gives notice of his au- 
thority and purpose and makes a demand for and is refused entry. 

la. Arrest and  Bail 5 6- resisting arrest-  illegal entry by ofacers 
One who resists a n  illegal entry into a private home is not resisting an 

officer in the discharge of his duties. 

13. Arrest a n d  Bail 9 5-- r igh t  t o  break into house t o  arrest  felon - 
necessity fo r  demand a n d  denial of entry 

Even where there is reasonable ground to believe that a person guilty 
of a felony is concealed in a house, there exists no right under G.S. 15-44, 
in the absence of special and emergency circumstances, to break into the 
house and arrest the person unless and until admittance has been de- 
manded and denied. 

14. Arrest a n d  Bail § 6- obstructing a police ofacer - instructions - lawful o r  unlawful entry by ofacer - rights of defendants 
In  this prosecution for obstructing a police officer in the performance 

of his duties when the officer attempted to serve a juvenile arrest order 
on a minor who was in a house rented by defendants, the trial court erred 
in failing to instruct the jury with regard to the rights of defendants if 
the jury should find that entry by the afficers into the house was illegal, 
where the evidence for the State and for defendants mas conflicting as to 
whether the officers lawfully entered the house, the State's evidence tend- 
ing to show that entry was made after the officers lmocke6 on the front 
door and received an invitation to come in, and defendants' evidence tend- 
ing to show that the ofticers entered from the front and back of the house 
without knocking, declaring their identity, authority and mission, and 
without receiving an invitation to come in. 
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Arrest and  Bail 8 & obstrmcting police officer named i n  indict- 
ment  - instructions - obstructing a different offlcer 

Where defendant was charged with obstructing a named police officer 
while the officer was attempting to serve a juvenile petition, the trial court 
erred in instructing the jury that it  could return n verdict of cniltp if it 
found from the evidence beyond a reasonable doubt that defendant ob- 
structed another officer while he was attempting to serve the juvenile p e  
tition. 

Arrest and  Bail 8 & obstructing oftlcer i n  arrest  of juvenile- 
action af ter  juvenile was i n  custody - variance between war ran t  and 
proof 

In this prosecution under a warrant charging that defendant obstructed 
a police officer in the performance of his duties by kicking the officer 
while he attempted to arrest a minor under a juvenile petition, there was 
a material variance between the warrant and the proof where all the evi- 
dence tended to show that when defendant kicked the officer, the officer 
had already served the juvenile process on the minor and had her in his 
custody, that another officer had arrested defendant's husband for inter- 
fering with the first officer, and that dctendant's action was caused by r e  
sentment because of her husband's arrest. 

Arrest and  Bail § 6; Infants 8 7- obstructing a police officer-- 
contributing t o  delinquency of minor- sufficiency of evidence 

The trial court properly denied motion of one defendant for nonsuit of 
a charge of obstructing a police officer in the performance of his d u t i a  
and motion of a second defendant for nonsuit of a charge of contributing 
to the delinquency of a minor. 

Criminal Lam 10% argument  of solicitor - part  of t r ia l  
The argument of the solicitor is part of the trial and not part of the 

record. 

Criminal Lam 5 170- argument  of solicitor - action by trial 
court - harmless e r ror  

Ordinarily, improper argument of counsel is cured by the court's action 
promptly sustaining an objection thereto and cautioning the jury not to 
consider it. 

Criminal Law §§ 102, 154- record on appeal -argument of so- 
licitor 

I t  is not required that the argument of counsel be recorded and in- 
eluded in the record on appeal. 

Criminal Law §§ 102, 165, 170- refusal of motion to have so- 
licitor's jury argument  recorded 

In this prosecution for contributing to the delinquency of a minor and 
for interfering with a police officer in the performance of his duties, the 
trial court did not err in refusing to have the solicitor's argument to the 
jury recorded, defendants having neither alleged nor shown that  any part 
of the solicitor's argument was improper or prejudicial. 
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LAKE, J., concurring in result as to Katherine Sparrow. 

BOBBITT, C.J., dissenting as  to Oxidine. 

SHARP, J., joins in dissenting opinion. 

APPEAL by defendants under G.S. 7A-30(1) from decision of the 
Court of Appeals reported in 7 N.C. App. 107, 171 S.E. 2d 321. 

On 7 M a y  1969 Marvin Ray  Sparrow (Marvin) was tried and 
convicted in Mecklenburg District Court upon two warrants charg- 
ing him with the following offenses: ( 1 )  Contributing to the delin- 
quency of Karen Torpey, a minor, in violation of G.S. 110-39 (now 
G.S. 14-316.1), and (2) resisting, delaying and obstructing a public 
officer in the discharge of his duties in violation of G.S. 14-223. The 
cases were consolidated for judgment, and Marvin was sentenced to 
six months in jail, suspended for five years on condition he be of good 
behavior and pay a $50 fine and $15 costs. 

On 7 hIay 1969 Katherine Taf t  Sparrow (Katherine) was tried 
and convicted in Mecklenburg District Court upon three warrants 
charging her with the following offenses: (1) Contributing to the de- 
linquency of Karen Torpey, a minor, in violation of G.S. 110-39, (2) 
resisting, delaying and obstructing :t public officer in the discharge 
of his duties, and (3) assaulting an oflicer. On the charges contained 
in (1) and (2 ) ,  consolidated for judgment, she was sentenced to six 
months in jail, suspended for five years on condition she be of good 
behavior. On the charge of assaulting an officer she was sentenced to 
thirty days in Mecklenburg County jail. 

On 7 May 1969 Britton Oxidine, Jr., was tried and convicted in 
Mecklenburg District Court upon a warrant charging him with con- 
tributing to the delinquency of K a r m  Torpey, a minor, in violation 
of G.S. 110-39. He  was sentenced to a term of six months in the 
Mecklenburg County jail. 

Defendants appealed to Mecklenburg Superior Court from the 
judgments pronounced. There the cases were consolidated and tried 
de novo before Mintz, J . ,  and a jury, a t  the 12 May 1969 Schedule 
"A" Regular Session. 

The State's evidence tends to show tha t  about five weeks prior 
to their arrest on 5 May 1969, RSarvin (age 23) and his wife Kath- 
erine (age 21) rented a large two-story house in the city of Char- 
lotte. Twenty to twenty-five people of both sexes lived in the house 
with them, some on a permanent basis and others temporarily. The 
rules of the house required permanent residents to contribute to the 
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payment of rent, purchase of food, and to take part  in housekeeping 
duties. House furnishings included kitchen appliances and one table 
but consisted primarily of two beds and mattresses sufficient to pro- 
vide pads for about twenty-five people. It was necessary for a visitor 
to be a t  least sixteen years of age and have permission from a t  least 
five permanent residents in order to stay overnight. Persons under 
sixteen years of age, however, had been allowed on occasions to 
spend the night there. 

The State's evidence further shows that  on Thursday morning, 1 
M a y  1969, Karen Torpey, a fifteen-year-old girl, went to the Spar- 
row house without her mother's knowledge or permission. She re- 
mained there throughout the day and slept that  night in an upstairs 
room with other persons. She spent Friday night of the same week 
in the social room of a dormitory in Chapel Hill with a group includ- 
ing Oxidine. They returned to Charlotte Saturday morning, and 
that  night Karen and Oxidine shared a bedroom a t  the home of one 
of his relatives. They returned to the Sparrow house on Sunday but 
went back to his relative's horre for several hours between 3 a.m. 
and 6 a.m. on Monday. 

When Karen failed to return from school a t  the regular time on 
Thursday afternoon, her mother began an unsuccessful search for 
her. On the following day, which was Friday, May 2, the mother 
reported her daughter missing to the Charlotte police and visited 
the Sparrow house twice searching for her. She talked with defend- 
ant Oxidine on both occasions and informed him her daughter was 
only fifteen years of age. Oxidin,: told her Karen had been there but 
fled through the back door when she saw her mother approaching. 
Karen later testified that she was hiding in an upstairs closet during 
one of her  noth her's visits to the Sparrow house. 

Clyde White, a State's witness, testified that  he saw Karen a t  the 
Sparrow house on a mattress with Oxidine in an upstairs room on 
Sunday evening a t  which time she offered him beer which she was 
drinking; that in the early hours of Monday morning while police 
officers were on the premises looking for Karen, she and Oxidine left 
the house and Oxidine asked hirn to let him know when the officers 
left; that Karen and Oxidine rt:turned when the officers had gone, 
and shortly thereafter he, White, called the police and informed them 
Karen was in the house. 

On Monday morning, 5 M a y  1969, Karen's mother filed a petition 
m the district court in which she alleged that  her daughter was un- 
controllable, absent from home without permission, and requested 
the court to assume custody. District Judge Beacham signed a ju- 
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venile custody endorsement and, arrned with this document, Officer 
Maness of the Charlotte Police Department went to the Sparrow 
house to serve the document on Karen and take her into custody. H e  
was unable to find her but later, a s  a result of a telephone call, re- 
turned to the Sparrow house accompanied by Lieutenant Hall, Ser- 
geant Griffin, Officer Williams, two uniformed officers, and Clyde 
White. Officers Hall, Griffin, and Maness went to the front door and 
the other officers went to the back door. Officer Maness testified tha t  
as he knocked on the front door he could see the other officers, who 
had entered through the back door, already inside the house; how- 
ever, Lieutenant Hall  indicated tha t  he did not see the other officers 
inside until after he had gained entrance. In  response to Officer 
Maness's knock on the front door, someone inside said "come in." 
Officers hIaness and Hall entered the front door, identified them- 
selves to Marvin Sparrow, and advised him they had court orders 
to pick up Karen Torpey. Maness began reading the court order 
aloud, but the entry of the officers created such upheaval among the 
occupants of the house tha t  he was unable to finish. When Officer 
Maness asked Karen to come with him, she attempted to run out thc 
front door. Officer Maness caught her around the waist, whereupon 
Karen bit him on the hand and Marvin jumped on the officer's back. 
When Lieutenant Hall took hold of Marvin and told him he was 
under arrest, Katherine attempted to free her husband and kicked 
Lieutenant Hall. She was then arrested for obstructing and assault- 
ing an officer. Oxidine was also arrested a t  the scene and charged with 
contributing to the delinquency of a minor. Throughout this entire 
confrontation there was pushing and shoving by many, if not all, of 
the twenty-five people gathered in the "living" room. 

Evidence for the defendants tends to show that  Lieutenant Hall  
and Officer Maness entered the front door of the Sparrow house with- 
out knocking and without an invitation, and tha t  the other officers 
entered through the back door before Hall and Maness had gained 
entrance a t  the front. 

At  the close of all the evidence Judge hfintz dismissed as of non- 
suit the charge of assault on an officer against Katherine Sparrow. 
The jury returned a verdict of guilty against all defendants on the 
remaining charges. 

Marvin Ray  Sparrow received concurrent sentences as follows: 
(1) Fifteen to eighteen months in prison for contributing to the de- 
linquency of a minor, and (2) eight to twelve months for obstructing 
a public officer in the discharge of his duties. 

Katherine Taf t  Sparrow received concurrent sentences as follows: 
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(1) Nine months for contributing to the delinquency of a minor, and 
(2) six months for obstructing a public officer in the discharge of 
his duties. 

Britton Oxidine, Jr . ,  was sentenced to prison for a term of eighteen 
to twenty-one months. 

Defendants appealed to the Court of Appeals. Tha t  court reversed 
the convictions of Marvin R a y  Sparrow and Katherine Taf t  Spar- 
row on the charges of contributing to the delinquency of a minor but 
upheld the conviction and sentence of each of them on the charge of 
obstructing a public officer in the discharge of his duties. The con- 
viction and sentence of Britton Osidine. Jr., on the charge of con- 
tributing to the delinquency of rz minor was also upheld. 

Defendants appealed to this Court under the provisions of G.S. 
7A-30 (1) assigning numerous errors. 

Attorney General Robert Morgan and S ta f f  Attorney Burley B .  
Mitchell, Jr., for the State. 

Casey & Daly  b y  George S .  Daly, Jr., and Chambers, Stein, Fer- 
guson & Lanning b y  Adam Stein for defendant appellants. 

Of Counsel: Taf t ,  Stettinius & Hollister, Cincinnati, Ohio, b y  
Thomas Allman for defendant appellants. 

[3] Each defendant received a greater sentence in the Superior 
Court than had been impo3ed by the district court. Appellants con- 
tend that  this increase in sentence denied them due process of law 
and violated rights secured to them by the Sixth Amendment to the 
United States Constitution. "Until recently, i t  was the general rule 
that  a trial de novo meant a sentence de novo." State v. Stafford,  
274 N.C. 519, 531, 164 S.E. 2d 371, 379. Defendants insist that  the 
rule stated in Stafford, and supported by voluminous authority, was 
overruled by the decision in North  Carolina v. Pearce, 395 U.S. 711, 
89 S. Ct. 2072, 23 L. ed 2d 656 (1969). 

I n  Pearce, defendant was convicted a t  the May Term 1961 of 
Durham Superior Court of assault with intent to commit rape and 
sentenced to prison for a term of twelve to fifteen years. In  1965 he 
initiated a post conviction hearing which resulted in a reversal of 
his conviction by this Court for the wrongful admission of an invol- 
untary confession. State v. Pearce, 266 N.C. 234, 145 S.E. 2d 918. 
He  was retried before another Superior Court judge and jury, and 
again convicted. The trial judge a t  the second trial imposed a sen- 
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tence of eight years in prison which, when added to the time already 
served, amounted to a longer prison sentence than the 12-year min- 
imum originally imposed. The second conviction and sentence were 
upheld by this Court, 268 N.C. 707, 151 S.E. 2d 571. Pearce then 
instituted habeas corpus proceedings in the United States District 
Court for the Eastern District of Eorth Carolina. That  court held 
the more severe sentence unconstitulional and void and ordered his 
release upon failure of the State court to resentence him within sixty 
days. This order was affirmed by the Fourth Circuit Court of Ap- 
peals. (397 F. 2d 253). The United States Supreme Court granted 
certiorari and in affirming the lower court stated: 

"Due process of law, then, requires that vindictiveness against 
a defendant for having successfully attacked his first conviction 
must play no part in the sentence he receives after a new trial. 
And since the fear of such vindictiveness may unconstitutionally 
deter a defendant's exercise of the right to appeal or collaterally 
attack his first conviction, due process also requires that  a de- 
fendant be freed of apprehension of such a retaliatory motiva- 
tion on the part of the sentencing judge. 

"In order to assure the absence of such a motivation, we have 
concluded that whenever a judge imposes a more severe sentence 
upon a defendant after a new trial, the reasons for his doing so 
must affirmatively appear. Those reasons must be based upon 
objective information concerning identifiable conduct on the 
part of the defendant occurring after the time of the original 
sentencing proceeding. And the factual data upon which the 
increased sentence is based must be made part of the record, so 
that  the constitutional legitimacy of the increased sentence may 
be fully reviewed on appeal." 

We hold that  Pearce is factually distinguishable from the instant 
case and has no application here. The following language from State 
v. Morris, 275 K.C. 50, 61, 165 S.E. 2d 245, 252, is in point: 

"The fact that defendant received a greater sentence in the 
superior court than he received in the Recorder's Court of 
Thomasville is no violation of his constitutional or statutory 
rights. Upon appeal from an inferior court for a trial de novo 
in the superior court, the superior court may impose punishment 
in excess of that imposed in the inferior court provided the pun- 
ishment imposed does not exceed the statutory maximum. State 
v. Tolley, 271 X.C. 459, 156 S.E. 2d 858 (1967)." 

[I, 21 In Pearce, the superior court had original jurisdiction. Here, 
its jurisdiction is derivative. I n  Pearce, the same court that imposed 
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the first sentence imposed the second. Not so here. In  Pearce, the first 
conviction was voided on const~tutional grounds. Here, defendants 
simply appealed as a matter of right from an inferior trial court to 
a superior trial court where they were tried de novo pursuant to G.S. 
7A-288 (now G.S. 78-290) and G.S. 15-177.1. I n  Pearce, appellant 
was required to attack the validity of his conviction and sentence in 
the trial court and seek reversal for constitutional errors committed 
there. Here, an appeal entitled these defendants to a trial de novo 
in the Superior Court as  a matter of right. This is true even when 
an accused pleads guilty in the inferior court. State v. Broome, 269 
N.C. 661, 153 S.E 2d 384; State v. Xeadows, 234 N.C. 657, 68 S.E. 
2d 406. When an appeal of righi, is taken to the Superior Court, in 
contemplation of law i t  is as if the case had been brought there 
originally and there had been no previous trial. The judgment ap- 
pealed from is completely annulled and is not thereafter available 
for any purpose. State v. Goff, 205 N.C. 545, 172 S.E. 407; State v.  
Meadows, supra; Spriggs v. North Carolina, 243 F. Supp. 57 
(M.D.Y.C. 1965) ; Doss v. North Carolina, 252 F .  Supp. 298 
(M.D.N.C. 1966). In  Pearce the defendant was given a new trial on 
his appeal from an incorrect ruling which was adverse to him. The 
court's error necessitated the appeal. Under those facts the imposition 
of additional punishment would in effect have penalized him for ask- 
ing the court to correct its erro... This distinction is emphasized in 
Lemieux v. Robbins, 414 F. 2d 353 (1st Cir. 1969)' cert. den. 397 
U.S. 1017, 90 S. Ct.  1247, 25 L. ed. 2d 432, which approves the North 
Carolina rule. In  that  case the dldendant on an appeal from the dis- 
trict court to the Superior Court in the State of Maine, as in North 
Carolina, was entitled to a trial de novo. On his conviction in the 
Superior Court he was given s greater sentence than tha t  imposed 
in the district court. The Circuit Court of Appeals for the First Cir- 
cuit said: 

", . . Nor, unlike the situation in Pearce, need he demon- 
strate error, constitutional or other, in a first trial to secure a 
second trial, which very proof of error gives the state the op- 
portunity to increase the punishmmt. Such is indeed a one way 
street. Here we deal with a two may street. Defendant has the 
benefit of two full opportunities for acquittal. If he fails to 
gain acquittal in the district court, his mere exercise of his right 
to 'appeal' not only gives him a new trial but vacates the judg- 
ment and rernoves the entire case to the Superior Court. The 
state is willing to accept this in the long-run interest of reduc- 
ing the load on the Superior Court. The defendant need not ac- 
cept i t  a t  all." 
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It is our view, and we so hold, the decision in Pearce is not fashioned 
to apply to judgments pronounced on appeal from inferior tribunals. 

The composition and operation of the Superior Court and the 
district court emphasize the validity of these distinctions between 
Pearce and the case before us. A district court makes no transcript 
of the evidence in the trial of a criminal case. It is therefore im- 
possible for a Superior Court judge, upon appeal from a district 
court, to know what evidence and what facts affected the imposition 
of sentence in the court below. Furthermore, in a criminal trial be- 
fore a jury in Superior Court more evidence is ordinarily presented 
and a more extensive cross-examination is conducted. Thus the facts 
are more fully developed. The Superior Court judge is generally a 
lawyer with extensive trial experience and with a deep understand- 
ing with respect to proper punishment. It is essential to the proper 
administration of justice tha t  he use his own independent judgment, 
based upon the facts as they appear in the trial before him, in im- 
posing punishment; otherwise, trial in the Superior Court becomes a 
travesty upon justice and a waste of time. 

[3] To hold tha t  upon appeal the Superior Court judge may de- 
crease the sentence imposed below but is precluded from increasing 
it would necessarily destroy the district court system of this State. 
With all to gain and nothing to lose, defendants would swamp the 
Superior Court with appeals in every case and render trials in the 
district court a vain and worthless exercise. On the other hand, i t  
could tempt district court judges to impose maximum sentences 
which likewise would prompt every defendant to give automatic 
notice of appeal. Inasmuch as the trial in the Superior Court is 
without regard to the proceedings in the district court, the judge of 
the Superior Court is necessarily required to enter his own inde- 
pendent judgment. His sentence may be lighter or heavier than tha t  
imposed by the inferior court, provided, of course, i t  does not exceed 
the maximum punishment which the inferior court could have im- 
posed. Such is the rule in North Carolina. State v. Meadows, supra 
(234 X.C. 657, 68 S.E. 2d 406). There is no sensible alternative and, 
in our opinion, there is nothing in Pectrce which requires us to hold 
otherwise. It should also be noted tha t  Pearce was decided 23 June 
1969, and the sentences in the present case were imposed on 29 M a y  
1969. This assignment of error is overruled. 

[4] Defendant Oxidine was convicted of contributing to the de- 
linquency of a minor. He  contends the statute under which he was 
charged is "so sweeping and vague" as to deny him due process 
guaranteed by t,he Fourteenth Amendment. The challenged statute 
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is G.S. 110-39 (now G.S. 14-318.1 by virtue of Session Laws 1969, 
Chapter 911, Section 4 ) )  which provides in pertinent part  that  any 
person "who knowingly or willfully is responsible for, or who en- 
courages, aids, causes, or connives a t ,  or who knowingly or willfully 
does any act to produce, promote, or contribute to, any condition of 
delinquency or neglect of [a] child shall be guilty of a misde- 
meanor." 

There is nothing so sweeping and vague about this statute as to 
confuse men of common intelligence. The words used in G.S. 110-39 
are ordinary words in common usage, and adequate warning is pro- 
vided those inclined to violate them. Simply stated, any person who 
knowingly does any act to produce, promote or contribute to any 
condition of delinquency of a child is 111 violation of the statute. 

Huskins, J., speaking for the Court in I n  re Burms, 275 K.C. 517, 
169 S.E. 2d 879, concerning Chapter 110, Article 2 of the General 
Statutes, which delineates the practices and procedures to be fol- 
lowed in juvenile cases and includes G.S. 110-39, stated: 

"It is settled law that  a statute may be void for vagueness 
and uncertainty. 'A statute which either forbids or requires the 
doing of an act in terms so vague that  men of common intelli- 
gence must necessarily guess a t  its meaning and differ as to its 
application violates the first essential of due process of law.' 16 
Am. Jur.  2d, Constitutional Law 8 552; Cramp v. Board of 
Public Instruction, 368 U.S. 278, 7 L. ed 2d 285, 82 S. Ct.  275; 
State v. Hales, 256 N.C. 27, 122 S.E. 2d 768. Even so, impossible 
standards of statutory clarii,y are not required by the constitu- 
tion. When the language of a statute provides an adequate 
warning as to the conduct i t  condemns and prescribes bound- 
aries sufficiently distinct foi judges and juries to interpret and 
administer it uniformly, constitutional requirements are fully 
met. United States v. Petrillo, 33% US. 1, 91 L. ed 1877, 67 S. 
Ct. 1538." 

We think Oxicline could comprehend without difficulty what con- 
duct is prohibited by the statute he challenges for vagueness. Judges 
and juries have been able to ini.erpret and apply our juvenile stat- 
utes uniformly in numerous cases including I n  re Burrus, supra; 
State v. Wiggins, 272 N.C. 147, 158 S.E. 2d 37, cert. den. 390 U.S. 
1028, 88 S. Ct. 1418, 20 L. ed 2d 285; Winner v. Brice, 212 N.C. 294, 
193 S.E. 400; I n  re Coston, 187 N.C. 509, 122 S.E. 183; I n  re Hamil- 
ton, 182 N.C. 44, 108 S.E. 385; State v. Coble, 181 N.C. 554, 107 
S.E. 132; State v. Burnett, 179 N.C. 735, 102 S.E. 711. Furthermore, 
North Carolina follows the rule that  statutes will not be declared 
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unconstitutional unless they are clearly so. Hobbs v. Moore County, 
267 N.C. 665, 149 S.E. 2d 1 ;  State v. Warren, 252 N.C. 690, 114 S.E. 
2d 660. This assignment of error is overruled. 

[5-81 Defendant Oxidine further contends that  conceding the con- 
stitutionality of G.S. 110-39 the warrant in this case failed to charge 
a violation of this statute. The warrant in pertinent part reads as 
follows: lLI I ]n  the county named above and on or about the 4 day 
of May, 1969, the defendant named above did unlawfully, wilfully, 
contribute to the delinquency of K:zren Torpey, white female, age 
14, in violation of G.S. 110-39 of North Carolina by harboring and 
providing lodging for Karen Torpey and wilfully concealing said 
minor from officers knowing they had petitions for said Karen Torpey 
for delinquency, runaway and truancy." G.S. 15-153 provides that  
every criminal proceeding by warrant is sufficient for all intents and 
purposes if i t  expresses the charge against the defendant in plain, 
intelligible, and explicit manner. Since the enactment of this statute, 
i t  has been liberally construed. State v. Greer, 238 N.C. 325, 77 S.E. 
2d 917. Ordinarily, an indictment for :i statutory offense is sufficient 
if the offense is charged in the words of the statute. State v. Jaclcson, 
218 N.C. 373, 11 S.E. 2d 149. In the case of State v. Greer, supra, 
Parker, J .  (later C.J . ) ,  speaking for the Court, outlined the require- 
ment for a valid indictment and stated the necessity for a lucid and 
accurate allegation of all the essential elements of the offense as 
follows : 

' . , ( 1  such certainty in the statement of the accusa- 
tion as will identify the offense with which the accused is sought 
to be charged; (2) to protect the accused from being twice put 
in jeopardy for the same offense; (3) to enable the accused to 
prepare for trial, and (4) to enable the court, on conviction or 
plea of nolo contendere or guilty to  pronounce sentence accord- 
ing to the rights of the case. S. v. Cole, 202 N.C. 592, 163 S.E. 
594; S. v. Gregory, 223 N.C. 415, 27 S.E. 2d 140; S. v. Morgan, 
226 N.C. 414, 38 S.E. 2d 166; S. v. Miller, 231 N.C. 419, 57 S.E. 
2d 392; S. v. Gibbs, 234 N.C. 259, 66 S.E. 2d 883." 

The Greer case was quoted with approval in State v. Hord, 264 N.C. 
149, 141 S.E. 2d 241. The warrant for Oxidine in this case followed 
the wording of the statute, cited the statute by number, and made i t  
more definite and explicit by adding the words: "[Hlarboring and 
providing lodging for Karen Torpey and wilfully concealing said 
minor from officers knowing they had petitions for said Karen Torpey 
for delinquency, runaway and truancy." This wording is sufficient 
to put Oxidine on notice that Karen had been charged in a juvenile 
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petition with delinquency, runaway, and truancy, and tha t  he was 
charged with contributing to suzh condition. I t  was not necessary 
that  Karen be convicted of these charges contained in the petition 
before proceeding against the defendant under G.S. 110-39, since G.S. 
110-39(b) specifically provides tha t  i t  is not necessary "that there 
shall have been a prior adjudication of delinquency or neglect of the 
child to proceed under this statute." Thus, Oxidine was on notice 
that Karen Torpey was only 15 years of age, had run away from 
home, and was charged with being a truant and a delinquent, and 
that he was charged with contrikuting to such condition by conceal- 
ing her from her mother and from the officers, by sharing a bedroom 
with her, and by other acts on his part. It would tax credulity to 
believe that  this defendant, a man 23 years of age, failed to under- 
stand that his conduct was unlawful and was contributing to Karen's 
delinquency knowing as he did that the officers were looking for her 
to bring her under the protection of the juvenile authorities and to 
return her to her mother. While i.he allegations in the warrant could 
have been more precise, they are sufficient to identify the offense with 
which the defendant is charged, to protect him from double jeopardy, 
to enable him to prepare for trial, and to allow the court upon con- 
viction to pronounce sentence. State v. Greer, supra; State v. Hord, 
supra. This assignment of error is overruled. 

19, 101 Defendants urge that  the trial court erred in summarily 
denying their motion to sequester the State's witnesses. It is the 
general rule in North Carolina in both civil and criminal cases to 
separate witnesses and send then1 out of hearing of the court when 
requested, but this is discretionary with the trial judge and may not 
2d 381; State v. Spencer, 239 Y.C. 604, 80 S.E. 2d 670; State v. 
be claimed as a matter of right. State v.  Love, 269 N.C. 691, 153 S.E. 
Manuel, 64 N.C. 601; Stansbury, F. C. Evidence § 20 (2d Ed.  1963). 
A judge's refusal to sequester the State's witnesses is not reviewablc 
unless an abuse of discretion is shown. State v. Barrow, 276 N.C. 381, 
172 S.E. 2d 512; State v. Clayton, 273 N.C. 377, 158 S.E. 2d 557. 
The record discloses no reason for sequestration of the witnesses, and 
no abuse of discretion has been shown. This assignment of error has 
no merit and is overruled. 

1141 Defendants' next assignment of error is that  the entry into 
the Sparrow house was illegal and as  a consequence they had the 
right to resist unlawful conduct of an officer; tha t  is, an attempted 
illegal arrest. The juvenile order for the arrest of Karen seems valid 
on its face, and if the entry and presence of officers in the Sparrow 
home were legal, the arrest of Karen under this warrant would con- 
stitute conduct of the officers in performance of their duty, and in- 
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terference would be a violation of G.S. 14-223. Marvin's and Kath- 
erine's right to interfere depends upon whether the officers were in 
the Sparrow home pursuant to a legal entry. Decisions of this Court 
recognize the right to resist illegal conduct of an officer. State v. 
Curtis, 2 N.C. 471; State v. Mobley, 240 N.C. 476, 83 S.E. 2d 100; 
State v .  McGotcan, 243 N.C. 431, 90 S.E. 2d 703. 

[11-131 Ordinarily, a police officer, absent invitation or permission, 
may not enter a private home to make an arrest or otherwise seize 
a person unless he first gives notice of his authority and purpose and 
makes a demand for and is refused entry. Without special or emerg- 
ency circumstances, an entry by an officer which does not comply 
with these requirements is illegal. Officers have no duty to make an 
illegal entry into a person's home. Hence, one who resists an illegal 
entry is not resisting an officer in the discharge of the duties of his 
office. State v .  Cesero, 146 Conn. 375, 151 A. 2d 338 (1959) ; King 
v. State, 246 Miss. 86, 149 So. 2d 482 (1963) ; People v. Young, 100 
Ill. App. 2d 20, 241 N.E. 2d 587 (1968). These views are in accord- 
ance with the ancient rules of the common law and are predicated 
on the constitutional principle that a person's home is his castle. 
Semayne's Case, 77 Eng. Rep. 194, 195, 11 English Ruling Cases 
628, 631 (1604) ; Cooley, Constitutional Limitations 364 (6th Ed. 
1890) ; State v. Covington, 273 N.C. 690, 698, 161 S.E. 2d 140, 146; 
State v. Mooring, 115 N.C. 709, 20 S.E. 182. I n  North Carolina, 
under G.S. 15-44, even where there is yeasonable ground to believe 
that a person guilty of a felony is concealed in a house, there exists 
no right, in the absence of special and emergency circumstances, to 
break into the house and arrest the person unless and until admit- 
tance has been demanded and denied. State v .  Covington, supra. In  
Covington the opinion states: "With five armed officers present, Cov- 
ington's opportunity for escape was minimal . . . . Compliance 
with this requirement [demanding admittance] serves to identify the 
official status of those seeking admittance. The requirement is for 
the protection of the officers as well as for the protection of the occu- 
pant and the recognition of his constitutional rights." 

In the present case, the State's evidence discloses that  five other 
police officers accompanied Officer Maness when he went to the 
Sparrow residence to arrest Karen. Three officers (Maness, Hall, and 
Griffin), in plain clothes, approached the front door; and three un- 
identified officers (two in uniform) went to the back door. Karen's 
opportunity for escape "was minim:il," and there was no evidence of 
any special or emergency circumstances justifying the waiver of legal 
requirements to gain entrance. 
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[14] The crucial question then is whether the officers entered the 
Sparrow home legally. If, as  Maness testified, entry was made after 
the officers knocked on the front door and received an  invitation to 
come in, their entry and presence were legal. If, as the evidence for 
the Sparrows tended to show, the officers entered, both from the front 
and from the back, without knocking, without declaring their identity, 
authority and mission, and without receiving an invitation to come 
in, their entry and presence were illegal. 

The court's instructions did not submit this factual controversy 
for determination by the jury. There were no instructions bearing 
upon the rights of the Sparrows if the entry by the officers was il- 
legal. In charging the jury in respect to Marvin's case, the court 
gave this mandate: 

"[I l f  the State has satisfied you . . . beyond a reasonable 
doubt that  on or about the 5th day of May,  1969 . . . the 
defendant Marvin Ray Sparrow did resist, delay or obstruct an 
officer, to wit, Mr. Maness, D. I f .  Maness, in the performance 
of a duty, that  he, Mr. Maness, or Officer Maness, was on a 
duty, that  is, a police duty and that that  duty constituted the 
service of a process on Karen Torpey, and that he was obstructed 
or delayed or resisted from carrying out this duty by the de- 
fendant Marvin Ray Sparrow, then it would be your duty to 
find Marvin Ray Sparrow guilty on this charge of resisting, as 
it's been characterized, interfering with an officer in the perform- 
ance of his duty." 

Thus, the court's instructions ignored the crucial question, whether 
the entry by the officers was legal or illegal. The jury should have 
been instructed as to the rights of Marvin if the entry was illegal. 
Error in this respect was prejudicial and sufficient to entitle Marvin 
to a new trial. 
[ I S ]  Error also appears as to Katherine. She was tried on a war- 
rant which charged that she "did unlawfully, wilfully, resist, delay 
and obstruct a public officer, to wit: L,t. J. R. Hall, an officer of the 
Charlotte Police Department youth bureau, while he, the said Lt. 
J. R.  Hall, was attempting to discharge and was discharging a duty 
of his office, to wit: Serving a petition on a minor, by kicking him 
from behind as he attempted to arrest a juvenile on the petition, in 
violation of North Carolina G.S. 14-223 of North Carolina." (Em- 
phasis ours.) 

The judge instructed the jurj, to return a verdict of guilty if they 
found from the evidence beyond a reasonable doubt tha t  Katherine 
on 5 May 1969 did "delay and obstruct Mr. Maness of the Char- 
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lotte Police Department while he was attempting to discharge a duty, 
tha t  is the service of a process on Karen Torpey." (Emphasis ours.) 
This was obviously error as Katherine was charged with interfering 
with Lieutenant J .  R. Hall and not Mr. Maness. 

1161 However, there is a more serious defect as to Katherine; that  
is, a material variance between the allegation in the warrant and 
the proof. All the evidence tends to show tha t  Officer Maness had 
served the juvenile process on Karen and had her in his custody and 
that  Officer Hall had arrested Marvin for resisting Officer Maness. 
I t  was then that  Katherine kicked Officer Hall. Her action apparently 
was caused by resentment because of her husband's arrest, not to 
prevent Hall  from arresting Karen as charged in the warrant since 
Karen had already been arrested and was in the custody of Officer 
Maness. Because of this fatal variance between the allegation and 
proof, Katherine's motion for judgment as in case of nonsuit should 
have been allowed. State v. Overman, 257 N.C. 464, 468, 125 S.E. 2d 
920, 924; 2 Strong's h'. C. Index 2d, Criminal Law 8 107. 

[I71 Marvin and Oxidine assign as error the trial court's refusal 
to grant their motions for judgment as of nonsuit. The State's evi- 
dence tended to show all the elements of the crimes charged, and the 
denial of these motions was correct. State v. Overman, 269 N.C. 453, 
153 S.E. 2d 44; State v .  Beaver, 266 N.C. 115, 145 S.E. 2d 330; 
State v. Mullinaz, 263 N.C. 512, 139 S.E. 2d 639. 

[18-211 The defendants also assign as error the refusal of the trial 
court to have the solicitor's argument recorded, contending that  such 
refusal violated their rights of appeal. The argument of the solicitor 
is part  of the trial and not par t  of the record. It was defendant's 
duty to object to any part of the argument deemed improper so as  
to secure a ruling from the court then and there. The record does not 
show any objections to the remarks of the solicitor or tha t  any ex- 
ceptions were taken to any rulings of the court on such objections. 
Ordinarily, improper argument of counsel is held cured by the court's 
action promptly sustaining the objection to the argument and cau- 
tioning the jury not to consider it. 7 Strong's h'. C. Index 2d, Trial, 
5 11, p. 274. The Supreme Court of Korth Carolina has in the in- 
terest of justice set stringent requirements for the record on appeal. 
These rules do not include the requirement that  the argument of 
counsel be recorded and included in the record on appeal. 1 Strong's 
N. C. Index 2d, Appeal and Error, $8 40, 41, 42. Since the appellants 
have neither alleged nor shown tha t  :my part  of the solicitor's argu- 
ment was improper or prejudicial, this assignment of error is with- 
out merit. 
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Other assignments of error h.ave been carefully considered but,, 
in view of the conclusions reached, deserve no further discussion. 

For the reasons stated above. we hold as to Katherine Sparrow, 
the judgment of the Court of Appeals is reversed; as to Marvin 
Sparrow, we find error and remand for a new trial;  and as  to Brit- 
ton Oxidine, the decision of the Court of Appeals upholding the judg- 
ment of the trial court is affirmed. 

As to Katherine Sparrow: Reversed. 

As to Marvin Sparrow: New trial. 

As to Britton Oxidine: Affirmed. 

LAKE, J., concurring in result as to Katherine Sparrow. 

Katherine Sparrow was charged with: (1) Unlawfully and wil- 
fully resisting, delaying and obstructing "Lt. J. R. Hall, an officer 
of the Charlotte Police Department youth bureau, while he * " 
was attempting to discharge a duty of his office, to-wit: Serving a 
petition on a minor, by kicking him from behind as he attempted to 
arrest a juvenile on the petition;" and (2) "assault on Lt. J .  R. Hall 
* " * by striking the said Lt. J. R. Hall, with her feet as she 
kicked him from behind." 

The superior court dismissed the second charge. The effect is an 
adjudication that she did not commit the assault which is the basis 
of the first charge - resisting, obstructing and delaying the officer. 
Since the second charge has been so adjudicated, i t  necessarily fol- 
lows tha t  the motion for nonsuit on the charge of resisting, obstruct- 
ing and delaying the officer should have been granted. Consequently, 
I concur in this rmult. 

I cannot, however, concur in the reasoning by which the majority 
has reached this result and which, I fear, will rise up to haunt us in 
other cases of resistance to police officers. The majority says the 
nonsuit should have been granted bwause a t  the time Katherine 
Sparrow kicked Lt. Hall, Karen had already been arrested and was 
in the custody of Officer Manesf,. 

The evidence for the State is that  Karen Torpey, the child whom 
the process directed the officers to take into custody, attempted to 
dar t  past the officxrs and run out of the front door of the Sparrow 
house. Officer Maness grabbed her by the arm. She then bit him. As 
he was in process of gaining coritrol over the child and of removing 
her from the house, Marvin Ray  Sparrow sprang upon Officer Maness' 
back, obviously to prevent him from taking Karen from the house. 
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As they struggled, Lt.  Hall laid hold upon Marvin Ray  Sparrow and 
told him he was under arrest. When he did so, Katherine Sparrow 
kicked Lt. Hall. 

If we disregard the trial judge's adjudication that  Katherine 
Sparrow did not assault Lt. Hall, we have here, in my opinion, a 
clear-cut case of resisting and obstructing the officer in the discharge 
of his duty to serve the petition upon Karen Torpey. Obviously, Lt.  
Hall and Officer Maness were collaborating. I cannot agree with the 
suggestion that  simply because a police officer has a grasp upon a 
person, for whose arrest he has a valid process, and has told such 
person he or she is under arrest, the arrest is so far complete that,  
while the officer is struggling to subdue the prisoner and remove him 
or her from the scene of arrest, another person may strike the officer, 
in the course. of the general melee, without being guilty of resisting 
and obstructing a police officer in the discharge of his duty in viola- 
tion of G.S. 14-223. 

I concur in the majority opinion as to the defendants Oxidine 
and Marvin Ray  Sparrow. 

BOBBITT, C.J., dissenting as to Oxidine. 

The warrant charges that  Oxidine wilfully contributed to the de- 
linquency of Karen by harboring and providing lodging for her and 
wilfully concealing her from officers when he knew that  "they (the 
officers) had petitions for said Karen Torpey for delinquency, run- 
away and truancy." The warrant does not charge tha t  Karen was 
delinquent in any respect. The only accusation is tha t  officers had 
petitions which charged her with "delinquency, runaway and truancy." 

It is unnecessary, as expressly provided in Subsection (b) of G.S. 
110-39, "that there shall have been :t prior adjudication of delin- 
quency or neglect of the child in order to proceed under this statute." 
This simply means that an adjudication of delinquency i n  an inde- 
pendent proceeding for that pzlrpose is not a prerequisite to a prose- 
cution under the statute. 

I n  my opinion, in a prosecution under G.S. 110-39, i t  is incumbent 
upon the State to allege and to prove tha t  the named child is a de- 
linquent in respect of some particular condition of delinquency and 
that  the accused wilfully contributed to the child's delinquency in 
that  respect. 

Applying these well-established legal principles, the warrant does 
not sufficiently charge a violation of G.S. 110-39. Hence, this Court, 
ex  mero motzr, should arrest the judgment. State v. Walker ,  249 N.C. 
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35, 38, 105 S.E. 2d 101, 104. The arrest of judgment on the ground 
the warrant is fatally defective would not bar further prosecution 
on a valid warrant. State v. Sossamon, 259 N.C. 374, 130 S.E. 2d 638. 

While I would base decision on the insufficiency of the warrant, 
the following should be noted. 

The only reference to the verdict in the record is the recital in the 
judgment that  defendant had been "found guilty of the offense of 
Cont/Del/Minor which is a violation of N.C. G.S. 110-39 and of 
the grade of Misdemeanor . . .' Assuining the verdict was returned 
by the jury as stated in the quoted recital, the significance thereof 
must be determined by reference to the allegations, the facts in evi- 
dence, and the instructions of the court. State v. Thompson, 257 N.C. 
452, 457, 126 S.E. 2d 58, 61. " ( T ) h e  verdict should be taken in con- 
nection with the isme being tried, the evidence, and the charge of 
the court." Davis v. State, 273 N.C. 533, 539, 160 S.E. 2d 697, 702. 

In  charging the jury, the court's final instruction (mandate) was 
as follows: "ISow, when you come to consider the case of Britton 
Oxidine, Jr . ,  if the State has satxfied you and satisfied you beyond 
a reasonable doubt tha t  on or about May 4, 1969, that Karen Torpey 
was a delinquent minor; that  is, under the age of sixteen, as 'delin- 
quency' and 'minor' have been explained to you; and tha t  on or about 
that  date he aided, encouraged or contributed in harboring or con- 
cealing her and that harboring or conce:ilment amounted to a further- 
ance of her delinquency, if the State has so satisfied you of these 
c.lements then it would be your duty to find him guilty." ( M y  italics.) 

Earlier in the charge the c o u ~ t  had defined "delinquency" in the 
following three sentences: '"Delinquency' means failure, omission, 
violation of duty, or i t  may be the state or condition of one who has 
failed to perform his duty. 4 delinquent child is an infant of not 
more than specified age who has violated the law or who is incorrig- 
ible. 'Incorrigible' with respect to juvenile offenders means unman- 
ageable by parents or guardians." 

Under the foregoing circumst,mces, the meaning and significance 
of the verdict are a t  best imprecise. 

I do not defend or condone the activities or conduct of Oxidine 
as disclosed by the record before us. Nor do I suggest tha t  the evi- 
dence is insufficient to have supported a verdict of guilty in an error- 
free trial on a sufficient warrant However, I regard firm adherence 
to sound legal principles as to criminal pleading of greater import- 
ance than the effect this decision will have upon Oxidine. 

SHARP, J., joins in this dissenting opinion. 
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STATE OF NORTH CBROLINA v. RICHARD DEWAYNE McCLOUD 

No. 32 

(Filed 13 May 1970) 

1. Criminal Law § 7:- objection to confession -necessity f o r  voir  
dire  

Upon defendant's objection to testimony concerning his alleged confes- 
sion, the trial court must conduct a roir dire in the absence of the jury t o  
determine the voluntariness of the confession. 

2. Arrest and  Bail 5 3- arrest  without war ran t  
An arrest without warrant, except as  authorized by statute, is illegal. 

8. Criminal Law 5 84- evidence unlawfully seized -admissibility 
Evidence seized from a defendant by unlawful search in violation of his 

Fourth Amendment rights is excluded from evidence in a criminal trial. 

4. Searches and  Seizures 5 1- search without war ran t  - justification 
-burden of proof 

One who seeks to justify a warrantless search has the burden of show- 
ing that the exigencies of the situation made search without a warrant 
imperative. 

6. Arrest and  Bail 5 3- ar res t  without war ran t  -presence of ofecer 
An arrest for a misdemeanor cannot be made without a warrant un- 

less the misdemeanor is committed in the presence of the officer. 

6.  Arrest and  Bail 5 3; Searches and  Seizures 1; Criminal Law 
8 P  arrest  without war ran t  - occupying motel m o m  f o r  im- 

moral  purpose - seizure of coins 
Defendant's overnight occupancy of s motel room with his girl friend 

did not justify police officer's uninvited entry into the room to arrest the 
defendant without a warrant on a charge that the offense of occupying 
R motel room for immoral purposes had been committed in the presence 
of the offlcw; consequently, the arrest of defendant and the seizure of 
coins from the motel room were unlawful. 

7. Criminal Law 7.- confession following illegal arrest  - admiss- 
ibility 

A confession following an illegal arrest is not ipao facto involuntary 
and inadmissible, but the circumstanm surrounding such an arrest and 
the incustody statement should be considered in determining whether the 
statement is voluntary and admissible. 

8. Criminal Law § 70-- admission of confession - effect of subsequent 
evidence 

A ruling correctly admitting a confession in evidence should not be dis- 
turbed by evidence subsequently admitted on the trial unless (1) it Is 
shown that the evidence could not have been offered on voir dire and (2) 
the subsequently admitted evidence compellingly and conclusively demon- 
strates that the confession was involuntary. 
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9. Criminal Law 38 76, 175- voluntariness of confession - scope of 
appellate review 

The Supreme Court must consider the entire record to determine whether 
a confession was in fact voluntaqy. 

10. Criminal Law a 76- voluntariness of confession 
Voluntariness remains the test of the :admissibility of a confewion. 

11. Criminal Law § 75- confession triggered by illegally seized evi- 
dence - admissibility 

Defendant's nrgunent that his confession to police officers was invol- 
untary in that the confession was triggered by the identification of stolen 
coins that had been illegally seized from defendant's motel room, the iden- 
tification being made by the owner of the coins in the presence of defend- 
ant and the police officers, lield without merit. 

12. Searches and Seizures 1- search of motor vehicle - prew- 
quisites 

Search of a motor vehicle made in connection with a lawful arrest for 
a traffic violation is lawful when it is zi contemporaneous search for the 
purpose of finding property, the possession of which is a crime; such 
search must be b:$sed on n belief reasonably arising from the circumstances 
that the motor vclhiclr. contninetl the contraband or other proper6 lawfully 
subject to seizure. 

13. Searches and  Seizurcs 9 I-. seizure without warrant  - contra- 
band - burglary tools 

Seizure of contmband, such as burglary tools. does not require a war- 
rant when its presence js fully disclosed without necessjty of search. 

14. Searches and  Seizures 1;  Ckin~inal Law 84- search of car 
without warrant  - seiznre of lburglarp tools 

The warrantless seizure of burglary tools and other articles from the 
car in which defendant was riding as  a passenger was lawful, and these 
tools and articles were properly admitted in the trial of defendant for 
possession of burglary tools, where (1) the driver had been stopped and 
placed under arrest for running ,I  red light, ( 2 )  the arresting officer ob- 
serred the burgla17 tools lying on the floorboard of the car and charged 
the driver with ~~ossession thereof, and (3) the other articles were there- 
after discovered in the glove compartment. 

16. Arrest a n d  Bail § 3; Constitutional Law 5 30- ar res t  without 
warrant  - t h e  magistrate 

The fact that defendant was not immtdiateIy taken before a magistrate 
following his arrest on a F r i d a ~  but instead was served with warrants for 
all charges against him except for a safecracking charge, and that the 
defendant was served with the safecracking warrant on Monday, held not 
to affect the validity of his trial. G.S. 15-46, G.S. W-47. 

16. Arrest and  Bail 9 9- purpose of bail 
The purpose of bail is to assure the presence of the defendant a t  trial. 
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17. Arrest a n d  Bail jj 9-- amount  of bail -prejudice 
Defendant who was placed under $25,000 bond on a charge of possession 

of burglary tools and under $25,000 bond on the charge of breaking and 
entering, larceny, and receiving failed to show that he was prejudiced by 
the large amount of bail. 

18. Burglary and  Unlawful Breakings 9- possession of burglary 
tools - burden of proof 

In a prosecution for possession of burglary tools, the burden is on the 
State to show that the person charged had in his possession implements 
of housebreaking as defined by G.S. 14-55 and that such possession was 
without lawful excuse. 

10. Burglary and Unlawful Breakings jj 10-- possession of burglary 
tools - burden of proof - instructions 

In a prosecution for the possession of burglary tools, trial court com- 
mitted prejudicial error in instructing the jury that defendant had the 
burden of proving lawful excuse. 

SHARP, J., dissenting. 

BOBBITT, C.J., joins in dissenting opinion. 

APPEAL by defendant from decision cf the Court of Appeals re- 
ported in 7 N.C. App. 132. 

Defendant was tried upon bills of indictment charging him with 
(1) possession of burglary tools, (2) safecracking, and (3) breaking 
and entering, larceny and receiving stolen property. The cases were 
consolidated for trial and defendant entered pleas of not guilty t,o 
all charges. 

On the morning of 28 March 1969, it was discovered tha t  the 
Flordia Street Baptist Church, Inc., of Greensboro, had been entered, 
doors broken open, and a safe door torn open. Cash in an amount 
between $48.00 and $60.00 had been taken from the safe, including a 
roll of coins upon which was stamped "Florida Street Baptist 
Church." On the same morning, a t  about 3:25 o'clock, Officers High- 
tower and Cooper attempted to stop an automobile occupied by two 
men for a routine check, whereupon the automobile rapidly increased 
speed and ran a red light. The officers pursued the automobile, which 
suddenly decreased speed, and the man on the passenger side jumped 
out, dropping a bundle as he ran. Officer Hightower vainly attempted 
to catch the fleeing man (he was later unable to identify this person 
as  being the defendant McCloud). Officer Hightower then returned 
to the place where the pursued autonlobile had stopped, and found 
the driver of the car, Jack Jordan, in the custody of Officer Cooper 
on a charge of running a red light. It was established tha t  Jordan 
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was the owner of the automobile. Officer Hightower looked into the 
Jordan automobile and observed on the floorboard two metal flash- 
lights, a metal pry bar, a .22 caliber pistol, a small crowbar, a 13- 
inch screwdriver, and a pair of brown cloth work gloves. H e  there- 
upon advised Jordan that  he was under arrest for the possession of 
burglary tools and carrying a concealed weapon, in addition to the 
charge of running a red light. Officer Hightower then looked in the 
glove compartment of the automobile and found an envelope con- 
taining $47.60, including a roll of coins wrapped in a blue container 
bearing the stamp "Florida Street Baptist Church." The glove com- 
partment also contained a punch, a chisel, and a partially filled bottle 
of vodka. Officer Hightower then went to the area where he saw the 
fleeing passenger drop a bundle and found a r a y  metal box contain- 
ing two punches, a chisel, tin snips, a trace and bit, and other items. 

At the trial the money and the tools found in Jordan's automobile 
and near the scene were offered In evidence. 

On 28 March 1969, defendant was served with warrants charging 
possession of burglary tools, breaking and entering and larceny, and 
occupying a room for immoral purposes. The record is vague as  to 
the amount of bond set for defendant a t  that time. However, the 
Statement of Case on Appeal shows that  he was placed under bond 
of $25,000 for possession of burglary tools and bond of $25,000 on 
the charge of breaking and entering, larceny and receiving. The 
record is again vague as to the bond set by the District Court when 
defendant waived hearing. However, the only amount appearing in 
the record is $5,000. 

The State offered Detective 'Eli Welch as a witness. H e  testified 
tha t  he first saw defendant a t  the Holiday Inn South on the morn- 
ing of 28 hlarch 1969. During his examination by the Solicitor this 
witness was questioned about conversations with defendant. Upon 
defendant's objection and motion to suppress, the court conducted a 
voir dire hearing in the absence of the jury. 

On voir dire, Officer Welch testified tha t  he first saw defendant 
about 7:00 o'clock a.m. on Friday, 28 March 1969. Defendant had 
been arrested by Sgt. Whitesell and Officer Bostic for occupying a 
room for immoral purposes. The witness talked with defendant for 
about thirty minutes around 13 o'clock a.m., on the same day, in 
the interrogation room a t  police headquarters. At  that  time defend- 
ant  was advised "of his rights" and x a s  told that  Jordan was under 
arrest on charges of breaking and entering and that  the police were 
a t  that time getting warrants to serve on defendant for similar 
charges. Defendant denied that he had any part in any of these 
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offenses. Officer Welch next saw defendant in the interrogation room 
on Monday, 31 March 1969. Referring to tha t  occasion, the witness 
testified : 

"The first thing I did was I advised him of his rights. I told 
him he didn't have to say anything. I told him anything he told 
us could be used against him in court. I told him if he couldn't 
afford an attorney the State would appoint him an attorney. I 
told him if he wanted one present a t  tha t  time tha t  would be 
arranged also. I told him any question I asked him he didn't 
have to answer if he didn't want to answer. I asked him if h e  
understood his rights and he said he did." 

On the same morning ,Jordan was brought into the room and he 
told defendant: "I told them the truth, you might as  well tell them 
the truth." Later, defendant told the police officers that  if Mr. Hill 
( a  resident of Virginia who had lost certain coins as a result of his 
home being burglarized) could identify certain coins taken from his 
motel room by the officers a t  the time of his arrest, he would tell the  
officers anything thcy wanted to know, Mr. Hill was brought to  the  
room and he identified the coins. Thereupon defendant stated t h a t  
he and Jordan went to Florida Street Baptist Church and entered it 
through an unlocked window, broke in some doors inside the church, 
went into the safe and took approximately $50 from the safe. He 
stated that  he was the person who jumped from Jordan's car and ran. 
On the next day defendant was taken to District Court of Guilford 
County for preliminary hearing on the felony charges, and a t  tha t  
time he waived preliminary hearing. The misdemeanor charge was 
no1 prossed. Following the preliminary hearing, defendant, for the  
first time, told the officers that he wanted an attorney. On the same 
day, after the court found that  defendant was an indigent person, 
Mr. Forrest E. Campbell of the Guilford Bar  was appointed by the  
Court to represent defendant. 

Officer Zimmerman also testified that defendant made inculpatory 
statements to him concerning the felony charges on the morning of 
31 March 1969, after he had again advised him "of his rights." 
Officer Melton's testimony on voir dire tended to corroborate other 
officers. Defendant offered no evidence on voir dire. At the conclu- 
sion of the voir  dire the court found: 

"The court finds as a fact that prior to making any state- 
ment involving these cases on trial the defendant was properly 
warned of his constitutional rights as required by the Miranda 
decision of the United States Supreme Court; and that  he was 
advised that  he did not have to make any statements concern- 
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ing the offenses charged against him; and tha t  any statements 
made by him could be used against him in a court of law; that  
he had the right to have an attorney present if he so desired 
while being questioned; that if he did not have funds to employ 
an attorney one would be appointed for him, if he requested 
one; tha t  he had the right to refuse to answer any questions 
asked him. 

"Further, {he court finds as a fact that  the defendant freely 
understandingly and voluntsrily made the various statements 
concerning thc offenses charged against him after being properly 
warned of his constitutional rights. 

"Further, the court finds as a fact tha t  there was no duress, 
promise or hope of reward offered, or threats against the defend- 
ant  to induce him to make any statements he made pursuant 
to interrogation by the officers." 

The court denied defendant's motion and objection concerning 
the alleged confes~ion, and the jury returned to the courtroom. Offi- 
cers Welch, Melton and Zimmer~nan then testified before the jury as 
to the inculpatory statements made by defendant. 

Defendant testified in his own behalf. He admitted occupying the 
motel room with his girl friend and stated that on the night he was 
arrested he, Jordan and t ~ o  girls had gone to a wrestling match and 
returned to the motel a t  10 or 11 o'clock p.m. He  and his date went 
to one room, Jordan and his to another. Defendant stated tha t  he 
and his girl friend watched television until they went to bed. He  said: 
"And the next thing I know i t  was around 5:00 in the morning and 
I heard banging on the door." He  opened the door and saw two po- 
licemen standing there. 

Following are excerpts of defendant's further testimony: 

"And one of them (the officers) went around in the room and 
started digging in my personal property back there. The other 
one was talking to me inside the door and he asked me when 
was the last time I seen ,Jcrdan. And I told him the night be- 
fore when I left him a t  the door to the room. And the man said, 
'I think you're lying.' and 'I chased them out and told them to  
get out of the house because they had no warrant. They went 
out and the car stayed there because I heard the motor running. 
They were gone about twenty minutes and come back and were 
beating on the door again, and this time they got another po- 
lice officer with them. I believe it is Bostick . . . ." 
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"Mr. Bostick just shoved his way in the house and said, 'Get 
your shoes on; you're going to jail.' And I said, 'For what.' . . . 
and I said, 'Do you have a warrant to take me to jail.' I asked 
him if he had a warrant to search m y  property and he didn't 
not,hing - he done it. 

". . . Following m y  arrest they took me to jail from there 
a t  the motel. I hadn't been served with a warrant until after I 
got in jail. 

". . . Mr. Welch started to warn me of my rights, and he 
never got through i t  because we got in an argument, and he 
never finished warning me. I did not sign a confession to these 
crimes, and I didn't make none. . . . I never did make one." 

On cross-examination defendant admitted that  he had been con- 
victed of burglary, posscssion of burglary tools, and vagrancy, and 
that  he was under indictment in South Carolina for safecracking. 

The jury returned a verdict of guilty on each of the charges. The 
trial judge imposed sentence of 10 years on the charge of possession 
of burglary tools, 10 years on the charge of breaking and entering, 
10 years on the charge of larceny, and not less than 25 nor more than 
40 years for safecracking, all sentences to run concurrently. Defend- 
ant  appealed to the Xorth Carolina Court of Appeals. The Court of 
Appeals found no error as to the charges of safecracking, breaking 
and entering and larceny, but ordered a new trial as to the charge of 
possession of burglary tools. Defendant appealed to this Court, pur- 
suant to G.S. 7A-30(1). 

Attorney General Morgan and S t a f f  rlttorney Denson for the State.  

Foryest E.  Cnnzpbell for defendant.  

Defendant, assigns as error the admission of testimony by police 
officers concerning his alleged in-custody confession. 

[I] Upon defendant's objection to the testimony concerning his al- 
leged confession, the trial court properly followed the procedure ap- 
proved by this Court and the United States Pupreme Court. State v. 
Gray,  268 N.C. 69. 150 S.E. 2d 1 ;  Jackson v. Denno, 378 U S .  368, 
12 L. Ed.  2d 908. There was ample evidence to support the findings 
of fact, and the findings of fact, in turn, supported the conclusion 
(denominated a finding) that  defendant "freely, understandingly 
and voluntarily" made the various statements. Defendant offered no 
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evitlence on voir dire and the Stmate offered no evidence on voir dire 
tending to establish an illegal arrest or an illegal search and seizure. 

At the conclusion of the voir dire the trial judge correctly ad- 
mitted the alleged confession into evidence before the jury. State v. 
Barnes, 264 N.C. 517, 142 S.E. 2cl 344, and State v. Gray, supra. The 
State offered no evidence before the jury tending to establish an il- 
legal arrest or an illegal search and seizure. However, defendant, tes- 
tifying in his own behalf before the jury, gave evidence concerning 
his arrest and the seizure of certs~in coins from his motel room a t  the 
time of his arrest. Based upon this testimony, defendant now argrlcs 
that his confession was involuntary because i t  was the product of an 
illegal arrest and an illegal search and seizure. 

121 An arrest without warrant, except as authorized by statute, is 
illegal. State v. Mobley, 240 K.C. 476, 83 S.E. 2d 100. 

G.S. 15-41, in part, provides: 

(1) When the person to be arrested has committed a felony 
or misdemeanor in the presence of the officer, or when the of& 
cer has reasonable ground to believe tha t  the person to be ar- 
rested has committed a felony or misdemeanor in his presence;" 

[3, 41 Further, any evidence seized from a defendant by unlawful 
search in violation of his Fourth Amendment rights is excluded from 
evidence in a criminal trial. Such unlawful search is not made lawful 
because of resulting discoveries. Weeks v. United States, 232 U.S. 
383, 58 L. Ed. 652; X a p p  v. Ohio, 367 U.S. 643, 6 L. Ed. 2d 1081. 
Fruits of such evidence are excluded as well. Silverthorne Lumber Co. 
v. United States, 251 U S .  385, 64 L. Ed. 319. And one who seeks to 
justify a warrantless search has the burden of showing that  the 
exigencies of the situation made search without a warrant impera- 
tive. Chime1 v. California, 395 U.S. 752, 23 L. Ed. 685; United States 
v. Jefjers, 342 U.S. 48, 96 L. Ed. 59; McDonald 2). United States, 
335 U.S. 451, 93 I,. Ed. 153. 

Our research reveals no North Carolina cases in point concern- 
ing arrests for minor immoral affenses in which the officers entered 
premises occupied by defendant to make an arrest without warrant, 
on the ground that the offense was committed in the presence of the 
officer. However, other jurisdictions have reached the conclusion, 
under circumstances similar to those here related, that  the offense 
was not committed in the presence of the officer. 

I n  the case of Har t  v. State, 195 Ind. 384, 145 N.E. 492, which 
was a prosecution for shooting a police officer who was standing out- 
side the defendant's room when other officers broke into his room 
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without a warrant and found a woman asleep in the defendant's bed, 
the Indiana Court reversed conviction for assault on the police offi- 
cer on the basis that no misdemeanor was committed "in view of the 
police officersJ1 and the officers therefore had no authority to break 
into and search private rooms without a warrant. Accord: Adair v. 
Williams, 24 Ariz. 422. 210 P. 853; Goodwin v. Allen, 83 Ga. App. 
615, 64 S.E. 2d 212. 
15, 61 It would seem that  unless t,he misdemeanor is committed 
in the presence of the officer in the sense tha t  a t  the time of its conl- 
mission through his sensory perception he might know that a misde- 
mcanor is being committed in his presence or have reasonable ground 
to believe that  a misdemeanor has been comrnitted in his presence, 
that  an arrest cannot be made without warrant. The record before 
us fails to show facts which would justify uninvited entry into de- 
fendant's room to make an arrest for a misdemeanor without a war- 
rant, on the ground that the officer had reasonable ground to believe 
the person conmitted a misdemeanor in his presence. DefcndantJs 
arrest was illegal. Neither did the State justify the warrantless search 
by showing that  the circumstances rnade search without a proper 
warrant imperative. Thus the coins taken from the motel room were 
unlawfully seized. 

171 The rule in Korth Carolina is that a confession following an 
illegal arrest is not ipso facto involuntary and inadmissible, but the 
circumstances surrounding such an arrest and the in-custody state- 
ment should be considered in determining whether the statement is 
voluntary and admissible. State v Moore, 275 N.C. 141, 166 S.E. 
2d 53. 

It has long been the rule in this jurisdiction that the admissibility 
of ra confession is determined by the facts appearing in evidence 
when it is received or rejected, and not by facts appearing in evi- 
dence a t  a later stage in the trial. State v. Rogers, 233 N.C. 390, 64 
S.E. 2d 572. However, defendant points to the line of cases repre- 
sented by Blackburn v. Alabama, 361 U.S. 199, 4 L. Ed. 2d 242, and 
Davis v. ;l'orth Carolina, 384 US. 737, 16 I,. Ed.  2d 895, as altering 
this rule. 

In  the case of Davis v. hTorth Carolina, supra, the petitioner was 
a Negro of 10157 mentality who was kept in a detention cell for six- 
teen days, where he spoke to no one but the police and was subjected 
to daily, intermittent interrogation. There was no evidence that  he 
was advised of his 'Lconstitutional rights." A purported confession 
by petitioner was offered into evidence over petitioner's objection, 
and the court heard conflicting evidence on the issue and ruled the 
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confession to be voluntary and admissible. Holding the confession 
to be involuntary, the United States Supreme Court stated: 

"It is our duty in this case, however, as in all of our prior 
cases dealing with the question whether a confession was invol- 
untarily given, to examine Ihe entire record and make an inde- 
pendent determination of the ultimate issue of voluntariness. 
E.  g., Haynes v. Wushingto~z, 373 U.S. 503, 515-516, 10 L ed 2d 
513, 521, 522, 83 S C t  1336 (1963) ; Blackburn v. Alabama, 361 
U S .  199, 205, 4 L E d  2d 24'2, 247. 80 S C t  274 (1960) ; Ashcraft 
v .  Tennessee, 322 U.S. 143, 147-148, 88 L ed 1192, 1195, 1196, 
64 S C t  921 (1944). Wholly apart  from the disputed facts, a 
statement of the case from facts established in the record, in 
our view, leads plainly to the conclusion tha t  the confessions 
were the product of a will overborne." (Emphasis added) 

In Rlaclcbwn v .  Alubama, .supra, petitioner was arrested on a 
charge of robbery during an unauthorized absence from a veterans' 
hospital where he had been classified as one hundred pcrcent mentally 
incompetent. He had previously been discharged from the army be- 
cause of permanent mental disability. He signed a confession written 
by a deputy sherlff after eight or ninv hours of sustained interroga- 
tion. Shortly thereafter he was committed to a State hospital after 
a finding of insanity. However, four years later he was declared com- 
petent to stand trial. Upon his trial in an Alabama State Court, his 
confession was admitted into evidence over objection, after a voir 
dire hearing by the court. Important evidence concerning the invol- 
untariness of the confession was not introduced until after admission 
of the confession into evidence, and defendant's counsel did not later 
request reconsideration of that  ruling. Holding that  the use of this 
confession violated defendant's constitutional rights, the United States 
Supreme Court said: 

''We take note also of respondent's argument that  our de- 
cision must be predicated solely upon the evidence introduced 
by defendant, hefore admission of the confession . . . It is 
quite true that Blackburn's counsel, so far as the record shows, 
made no request that the judge reconsider his ruling on the basis 
of this additional data. 

". . . ( W ) e  reject the notion that the scope of our review 
can be thus restricted. Where the involuntariness of a confes- 
 ion is conclusively demonstrated a t  any stage of a trial, the 
defendant is deprived of due process by entry of judgment of 
conviction without exclusion of the confession." (Emphasis 
added) 
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A t  this point we think i t  proper to consider and distinguish in- 
s tant  case from the case of State v. Hall, 264 N.C. 559, 142 S.E. 2d 
177. In  Hall  the State offered in evidence articles obtained from de- 
fendant's home without a search warrant while the defendant was in 
jail. The search was made with consent of defendant's wife. De- 
fendant was confronted with the articles and he thereupon admitted 
tha t  he stole the property. The facts do not show whether a voir dire 
hearing was held to determine admjssibility of the confession a t  the 
first trial. This Court, in holding that, the property was unlawfully 
obtained and improperly admitted into evidence, said: 

". . . However, the confession which led to its recovery was 
not made until the officers confronted the defendant in jail with 
the clock and radio which they had obtained as a result of a 
search which had violated his rights. At  the next trial the court 
may determine whether the confession was actually free and 
voluntary or whether i t  was triggered by the use the officers 
made of the fruits of their illegal search to such an extent as 
to render i t  inadmissible in evidence." 

State v. Hall, supra, differs from instant case in that  a new trial 
was ordered because property obtained by illegal search was intro- 
duced into evidence. The dictum in Hall  directed the trial court, a t  
the next trial, to determine whether the confession was triggered by 
the use of the property unlawfully scized, without indicating whether 
a voir dire hearing had been conducted in the original trial. Here, 
the property taken by police officers was not offered in evidence. A 
voir dire hearing was held and a t  that  time defendant chose not to 
give the court the benefit of his contentions as to an illegal arrest 
or an illegal search and seizure. When the trial judge held the voir 
dire hearing to determine the admissibility of the alleged confession, 
defendant could have, without injury to his cause, presented his 
contentions as to the effect of his arrest and the effect of the seizure 
of the coins from his motel room. It should be noted that  defendant 
did not offer the evidence upon which he relies to invalidate the con- 
fession until the third day of the trial. The evidence was offered be- 
fore the jury by defendant's own testimony. Had  the court found 
tha t  this later introduced evidence compelled a finding that  the con- 
fession was involuntary, i t  would have been proper to have declared 
a mistrial. We do not intimate tha t  procedural matters should take 
precedence over constitutional rights; neither can we lightly condone 
a procedure which, without good cause, obstructs and delays the ad- 
ministration of justice. 
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[8] We recognize that  when a confession is correctly admitted and 
i t  is later conclusively demonstrated tha t  defendant's confession was 
involuntary, the court should not allow judgment to be entered. 
Blackburn v. Alabama, supra. However, orderly administration of 
justice demands that  this rule be carefully applied so that  planned, 
piecemeal defenses do not destroy certainty of punishment by caus- 
ing the criminal courts to deteriorate into an endless series of voir 
dire hearings and mistrials. We hold that  a ruling correctly admitting 
a confession into evidence should not be disturbed unless (1) i t  be 
shown that  the evidence could not have been offered on voir dire, 
and (2) unless the later introduced evidence compellingly and con- 
clusively demonstrates i t  to be involuntary. 

[9] The rationale of Blackburn v .  Alabama, supra, and Davis v .  
North Carolina, supra, dictates that we consider the entire record 
to determine whether the confession was in fact voluntary. 

[ lo ,  111 Defendant's most compelling argument is tha t  the use 
of the illegally seized coins triggered his confession. I n  considering 
this contention i t  must be borne in mind that  voluntariness remains 
the test of admissibility of a confession, and the use of the illegally 
seized property is only one circumstance surrounding the in-custody 
statement to be considered in determining whether the statement is 
voluntary and admissible. State v .  Moore, supra. I n  instant case, 
other circumstances to be weighed in determining the admissibility 
of the confession include the failure of the record to show that :  (1) 
defendant was mentally defective, (2) there was sustained interro- 
gation or promise of reward resulting in a confession, (3) there were 
threats or coercive acts by the police accompanying or following the 
arrest, (4) defcndant was held incommunicado, or (5) officers failed 
to promptly and fully warn him of his constitutional rights. 

Here, the record discloses a knowledgeable person, a veteran of 
many trials and encounters with the police, who "ordered" the police 
officers from his motel room when they entered and who, while in 
custody, engaged in an "argument" with a police officer to the extent 
that the officer was allegedly unable to complete warning defendant 
of his constitutional rights. I n  fact, by his own sworn testimony de- 
fendant never made the confession which he now attacks as being in- 
voluntary. Thus the record presents a picture which is a far cry 
from the circumstances in Blackburn v .  Alabama, supra, where the 
defendant, who had been discharged from the Army because of per- 
manent mental disability, confessed after being subjected to eight or 
nine hours of sustained interrogation, and is entirely different from 
the situation in Davis v .  A'orth Carolina, supra, where the defend- 
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ant,  a person of low mentality, confessed after being confined in a 
detention cell for sixteen days, where he spoke to no one but the po- 
lice, who interrogated him daily. We do not think the entire record 
conclusively demonstrates that  the confession was the ('fruit" of the 
illegally seized coins, or tha t  the confession was the product of a 
"will overborne." The Court of Appeals correctly overruled this as- 
signment of error. 

Defendant assigns as error the admission into evidence of the 
tools and other exhibits taken from the Jordan automobile. 

The admission of defendant's confession destroys his contention 
that the evidence does not connect him with the exhibits offered in 
evidence. Thus the basic question presented by this assignment of 
error is whether the tools and exhibits were obtained by an unlaw- 
ful search and seizure. 

[I21 Search of a motor vehicle made in connection with a lawful 
arrest for a traffic violation is lawful when i t  is a contemporaneous 
search for the purpose of finding property, the possession of which 
is a crime, i.e., burglary tools. Such search must be based on a be- 
lief reasonably arising from the circumstances that the motor vehicle 
contained the contraband or other property lawfully subject to seiz- 
ure. State v. Bell, 270 N.C. 25, 153 S.E. 2d 741; People v. Lopez, 60 
Cal. 2d 223, 384 P. 2d 16; State I.). Boykins, 50 N.J. 73, 232 A. 2d 
141; Welch v. U .  S., 361 F. 2d 214. 

[I31 Seizure of contraband, such as burglary tools, does not re- 
quire a warrant when its presence is fully disclosed without neces- 
sity of search. State v.  Giles. 254 W.C. 499, 119 S.E. 2d 394; State v. 
Bell, supra; Goodwin v. U .  S., 347 F. 2d 793; U .  S. v. Owens, 346 F. 
2d 329; State v. Durham, 367 S.W. 2d 619. See also 10 A.L.R. 3rd 
314, for a full note and collection of cases concerning lawfulness of 
search of a motor vehicle following arrest for traffic violation. 

[14] In  the instant case the owner of the automobile was law- 
fully under arrest. The arrest was accompanied by the extraordinary 
behavior of the passenger fleeing upon approach of the officers. Af- 
ter the driver's arrest, the contraband articles were observed, without 
necessity of search, lying on the floorboard of the automobile. Upon 
observing these articles, defendant was further charged with unlaw- 
ful possession of burglary tools. 'Thereupon the officers immediately 
conducted further search and found other articles in the glove com- 
partment. The further search was clearly based upon a belief reason- 
ably arising from the circumstances that  the motor vehicle contained 
other property subject to lawful seizure. 
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We note that  the Court of Appeals questions the standing of de- 
fendant to raise objection to the search of Jordan's autonlobile, on 
the basis tha t  defendant had no property right in the place alleged 
to have bcen invaded. We agree with the Court of Appeals that it is 
not necessary to decide this question since the search without war- 
rant was legal. However, it should be noted that  the long-recognized 
property right concept in relation to search and seizure has been 
greatly erodcd by recent Federal decisions. Jones v. U .  S., 362 U.S. 
257, 4 L. Ed. 2d 697; Katz v. U .  S., 389 U.S. 347, 19 L. Ed. 2d 576; 
Mancusi v. DeForte, 392 U.S. 364, 20 L. Ed. 2d 1154; Bumper v. 
State of iYorth Carolina, 391 U.S. 543, 20 L. Ed. 2d 797. 

[I51 Defendant next contends tha t  the police officers failed to im- 
mediately take him before a magistrate and failed to allow him rea- 
sonable bail, thereby violating the provisions of G.S. 15-46, G.S. 15- 
47, Article I, slj 14, 17 and 18 of the North Carolina Constitution. 

G.S. 15-46 provides: 

"Every person arrested without warrant shall be either im- 
nlediately taken before some nx~gistrate having jurisdiction to 
issue a warrant in the case, or else coininittecl to the county 
prison, and, as soon as may be, taken before such magistrate, 
who, on proper proof, shall issue a warrant and thereon proceed 
to act as may be required by law." 

G.S. 15-47 provides: 

"Upon the arrest, detention, or deprivation of the liberties 
of any person by an officer in this State, with or without war- 
rant,  it shall be the duty of the officer making the arrest to im- 
mediately inform the person arrested of the charge against him, 
and it shall further be the duty of the officer making said arrest, 
except in capital cases, to have hail fixed in a reasonable sum, 
and the person so arrested shall be permitted to give bail bond; 
and it shall be the duty of the officer making the arrest to permit 
the person so arrested to communicate with counsel and friends 
immediately, and the right of such persons to comnlunicate with 
counsel and friends shall not be denied. Provided tha t  in no 
event shall the prisoner be kept in custody for a longer period 
than twelve hours without a warrant." 

The failure to observe the provisions of theqe statutes may well 
result in the violation of a person's constitutiona1 rights. However, 
G.S. 15-46 and G.S. 15-47 do not prescribe mandatory procedures 
affecting the validity of a trial. State v. Broonze, 269 N.C. 661, 153 
S.E. 2d 384; Carroll v. Turner, 262 F. Supp. 486 (E.D.N.C. 1966). 
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It is true tha t  defendant was not immediately carried before a 
magistrate. On the day  of his arrest (Friday, 28 March 1969) defend- 
an t  was informed of charges against him and warrants were served 
on him for all charges except for the charge of safecracking. On the 
following Monday he was informed of and served with warrant for 
the charge of safecracking. There is nothing in the record to indicate 
that  defendant was not given the opportunity to communicate with 
counsel and friends immediately. 

[16, 171 It is also true that  bail was set in a large amount. The 
purpose of bail is to assure the presence of the defendant a t  trial. 
Stack v. Boyle, 342 U.S. 1, 96 L. Ed. 3. The record does not clearly 
reveal what facts might have influenced the amount of the bond. 
However, the record is certain tha t  defendant made no motion to 
reduce bond or exercise his remedy of habeas corpus. Defendant did 
not contend or offer evidence to show that he was prejudiced because 
of delay in his preliminary hearing, by fixing of bail, or by failure 
of police officers to immediately take him before a magistrate. Nor 
does the record support his present contention that  he was thereby 
deprived of his constitutional rights. 

The Court of Appeals correctly held that  the trial judge erred in 
charging: 

"Now, when a person is charged with possession of imple- 
ments of housebreaking, the burden of proving !awful excuse is 
on the person so charged. Tha t  burden is discharged by the ac- 
cused if he proves that the alleged implement of housebreaking, 
or capable of being used for that  purpose, is a tool used by him 
in his trade or business." 

[18, 191 In  a prosecution for possession of burglary tools, the 
burden is on the State to show that  the person charged had in his 
possession implements of housebreaking enumerated or coming within 
the meaning of G.S. 14-55, and that  such possession was without law- 
ful excuse. State v. Godecin, 269 K.C. 263, 152 S.E. 2d 152. The trial 
judge incorrectly placed this burden upon defendant. 

Defendant's other assignments of error were correctly decided by 
the Court of Appeals and do not justify further discussion. 

The judgment of the Court of Appeals affirming the cases for 
safecracking, breaking and entering and larceny, and ordering a new 
trial in the case for possession of burglary tools, is 

Affirmed. 
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SHARP, J., dissenting: 

The majority opinion makes i t  quite clear that  defendant's arrest 
upon the charge of occupying a room for immoral purposes and the 
search of his motel room were illegal. During the unlawful search the 
officers found the coins which had been stolen in Virginia from the 
home of Mr. Hill. These coins were not offered in evidence. The 
record clearly shows, however, tha t  defendant's confession was ob- 
tained by Mr. Hill's identification of his coins in defendant's presence. 

Evidence obtained by unlawful search and seizure is not excluded 
because i t  is inherently unreliable but because its exclusion is deemed 
the most effective means of enforcing constitutional guarantees against 
unreasonable searches and seizures. Jones v .  United States, 362 U.S. 
257, 4 L. Ed. 2d 697, 80 S. Ct.  725. Had  the coins been offered in 
evidence they would have been excluded because illegally obtained. 
G.S. 15-27; G.S. 15-27.1; State v .  Mills, 246 N.C. 237, 98 S.E. 2d 
329; M a p p  v. Ohio, 367 U.S. 643; 6 L. Ed. 2d 1081, 81 S. Ct.  1684. 
It follows, therefore, that  a confession obtained by their use is 
equally inadmissible. To hold otherwise would emasculate the rule 
of exclusion. In  Silverthorne Lumber Co,  v .  United States, 251 U.S. 
385, 64 L. Ed. 319, 40 S. Ct. 182, 24 A.L.R. 1426, Mr. Justice Holmes, 
with reference to information obtained during an unlawful search, 
said: "The essence of a provision forbidding the acquisition of evi- 
dence in a certain way is that not merely evidence so acquired shall 
not be used before the court, but that  i t  shall not be used a t  all." 

We hold that  incriminating articles obtained in consequence of 
an illegally obtained confession are inadmissible in evidence. State 
v .  Alitclzell, 270 N.C. 753, 155 S.E. 2d 96. The reverse of the rule is 
equally true. State v .  Hall, 264 N.C. 559, 142 S.E. 2d 177; People v. 
S t o n e ~ ,  55 Cal. Rptr. 897, 422 P. 2d 585; Commonwealth v .  Spofjord, 
343 Mass. 703, 180 1J.E. 2d 673; People v .  Rodriguez, 11 N.Y. 2d 
279, 183 X.E. 2d 651. See Wong  Sun  v .  United States, 371 U.S. 471, 
9 L. Ed. 2d 441, 83 S. Ct.  407. 

In People v .  Rodrigzcez, supra, defendant confessed after being 
confronted with articles obtained in an illegal search. In  granting de- 
fendant a new trial because his motion to suppress the confession 
had been denied, the Court of Appeals of New York said: "[TI he 
exclusionary rule covers not only the evidence illegally obtained, 
but the product of the unlawful search as well. The underlying ra- 
tionale is that government may not violate the constitutional guar- 
antee (U. S. Const., 4th Amdt.) and 'use the fruits of such unlawful 
conduct to secure a conviction.' . . . And, obviously, i t  matters 
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not tha t  these 'fruits' happen to be confessions rather than some 
other type of evidence." (Citations omitted.) 

As the majority opinion points out, evidence "concerning the in- 
voluntariness of tlie confession" was not introduced until after the 
confession was admitted into evidence, and "defendant did not offer 
the evidence upon which he relies to invalidate the confession until 
the third day of the trial." The orderly administration of justice is 
not furthered by such procedure. Counsel for defendant was remiss 
in not offering upon tlie voir dire the evidence he offered on the third 
day of the trial. However, the original remissness was tha t  of the 
Statc. Upon defendant's objection to the confession testimony the 
burden devolved upon the State to show, inter  alia, tha t  the search 
by which the officcrs obtained the coins which triggered the confes- 
sion was legal. Bumper  v .  Nor th  C a r o l ~ n a ,  391 U.S. 543, 20 L. Ed.  
2d 797, 88 S. Ct.  1788; Sta te  v .  Li t t le ,  270 N.C. 234, 154 S.E. 2d 61. 
This i t  could not do. Indeed, the State offered no evidence attempt- 
ing to establish the legality of the search. In  view of this omission, 
the judge coinmittrd error in admitting the cviclence of defendant's 
confession. 

It is no longer the rule that  a confession is presumed to be volun- 
tary and the burden is on a defendant to show the contrary. The 
burden of showing the voluntariness of a confession is now upon the 
State. Sta te  v .  Tizorpe, 274 N.C. 457, 164 S.E. 2d 171 ; Sta te  v .  Vickers,  
274 N.C. 311, 163 S.E. 2d 481; State v. Pike ,  273 N.C. 102, 159 S.E. 
2d 334; Sta te  v .  Ross,  269 N.C. 739, 153 S.E. 2d 469. Now, in order 
to be admissible, a confession must be voluntary in two aspects: 
(1) It must be made of a defendant's own free will, without coer- 
cion induced by fear, threat of harm, promise of reward or leniency; 
and (2) it must not be influenced by methods ~ h i c h  violate the 
constitutional rights of the accused. See 29 Am. Jur.  2d Evidence 
$5  526, 542, 555, 557, where the cases are collected. Thus, a confes- 
sion obtained in consequence of a violation of a defendant's consti- 
tutional rights is deemed involuntary. 

It appears from the State's evidence that defendant's confession 
was obtained by the exhibition and identification of the coins which 
the officers had seized while unlawfully arresting him and unlawfully 
searching his motel room. His confession therefore cannot be held 
voluntary. In  my view defendant is also entitled to a new trial on 
the charges of safecracking, breaking and entering, and larceny. 

ROBBITT, C.J., joins in this dissenting opinion. 
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STATE O F  NORTH CAROLINA v. ALLEN SPENCER, ALVIN SPEKCER, 
HENRY JOHNSON, JR., PRESTON SIMMONS, B E S J A l l I N  P H E L P S  
a m  SAMUEL BRYANT 

So. 46 

(Filed 13 May 1970) 

1. J u r y  8 7; Const i tu t ional  L a w  8 89- quasha l  of j u ry  veni re  - op- 
por tuni ty  to offer evidence  

A contention by Negro defendants tha t  the tr ial  court violated their 
constitutional rights under the Fourteenth Amendment, U. S. Constitution, 
by denying their motion to quash thc  jury venire and by preventing them 
from making a n  evidentiary showing on the motion, held without merit, 
where the record affirmatively showed tha t  (1) the  tr ial  court, a t  the 
time of the motion, offered to hear any evidence presented by defendants, 
but no evidence was presented; (2 )  the defendants had had a minimum 
of four months, prior to the trial and the making of the motion, in which 
to gather evidence in support of the  motion; and (3)  the jury venire cow 
sisted of 54 white persons and 20 Negroes. 

2. Const i tu t ional  L a w  8 29- r i g h t  t o  j u ry  f r e e  f r o m  rac i a l  d iscr imina-  
t i on  

If the conviction of a Il'egro is based on a n  indictment of a grand jur.r 
or the verdict of a petit jury from which Negroes were excluded, the con- 
viction cannot stand. 

3. J u r y  § 7- q u a s h a l  of j u ry  ven i r e  - b u r d e n  of proof - p r i m a  facie 
case  

If the motion lo quash alleges racial discrinlination in the composition 
of t he  jury, the burden is  upon defendant to establish i t :  but once a 
prima facie case of racial discrimination i s  establisbcd, the burden of going 
forward with rebuttal evidence is upon the State. 

4. Ju ry  § 7; Const i tu t ional  Law $ 29- j u ry  t r i a l  - d e m a n d  f o r  pro- 
por t ionate  n u m b e r  of r a c e  

A defendant is  not entitled to demand a proportionate number of his 
race on the jury which tries him nor on the  venire from which petit jurors 
a r e  drawn. 

5. Jury 5 7- i nqu i ry  i n t o  r ac i a l  d iscr iminat ion  - oppor tun i ty  to offer 
evidence 

A defendant must be allowed a reasonable time and opportunity to in- 
quire into and present evidence regarding the alleged intentional exclusion 
of Negroes bemuse of their race from serving on the grand or petit jury 
in his case. 

6. Criminal  L a w  § 138; Const i tu t ional  L a w  § 36- pun i shmen t  - 
appea l  f r o m  dis t r ic t  t o  supe r io r  cou r t  - increased sen tence  

Where the defendants appealed tc  the superior court from a conviction 
and seutence in the district court, the imposition of a greater sentence in 
the superior court thnn the sentence imposed in the district court did not 
violate defendants' constitutional rights under the s ta te  and federal con- 
stitutions. since the  trial de nooo in the superior court is a new trial from 
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beginning to end on both the law and the facts. U. S. Constitution, Amend- 
ments VI and XIV; N. C. Constitution, Art. I, $ $  13 and 17. 

5. Criminal Lam 1- conviction i n  district court  - r ight  of appeal 
t o  superior court 

Defendants who are convicted in the district or other inferior court 
are entitled to a trial de novo in the superior court wen though their 
trials in the inferior court were free from error. G.S. 78-290, G.S. 15-177.1. 

8. Highways and  Cartways § 10-- impeding trafflc - what  constitutes 
"standing on  highway" - instructions 

The conduct of defendants in walliing back and forth across a public 
highway for five minutes and thereby causing vehicular traffic on the 
highway to come to a stop, held within the purview of the statute making 
it unlawful for any person wilfully to stand upon a highway and impede 
the regular flow of traffic; and the trial court correctly instructed the jury 
that if the defendants "walked, standing and walked on the highway and 
did so wilfully in such a manner as to impede the regular flow of traFtic, 
that mould constitute a violation of this statute even though they were not 
standing still." G.S. 20-174.1. 

9. Statutes  § 5- statutory construction - intent of legislature 
In construing the language of a statute the courts are guided by the 

primary rule that the intent of the legislature controls. 

10. Statutes  § 5- statutory construction - purpose of t h e  law 
If a strict literal interpretation of a statute contravenes the manifest 

purpose of the legislature, the reason and purpose of the law should con- 
trol and the strict letter thereof should be disregarded. 

11. Statutes  & language of s tatute  
Where possible, the language of a statute will be interpreted so a s  to 

avoid an absurd consequence. 

12. Statutes  § 10- construction of criminal s ta tutes  
Criminal statutes must be strictly construed, but this does not mean 

that a criminal statute should be construed stintingly or narrowly. 

13. Highways and  Cartways 8 10; Criminal Law 13- obstruct- 
ing trafflc - prosecution - punishment - mitigation of sentence 
pending appeal 

In an obstructing traffic prosecution, the sentencing of one defendant to 
a nine-month jail term, and the sentencing of other defendants to a six- 
month jail term, were within the limits allowed by G.S. 20-174.l(b) a t  the 
tinw judgment was pronounced: but where, pending appeal of defendants, 
the legislature reduced the maximum term of imprisonment under the 
statute to sis months, the defendant who received the nine-month sentence 
was entitled to the mitigation of his sentence to six months. Session Laws 
of 1969, Chapter 1012. 

14. Criminal Law § 138-- offense punishable i n  discretion of court - 
amount  of punishment 

An offense punishable by "fine or imprisonment, or both, in  the discre- 
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tion of the court" is a general misdemeanor for which an offender may be 
imprisoned for two years in the discretion of the court. 

APPEAL by defendants from decision of the Court of Appeals up- 
holding judgment of Fountain, J., a t  the 23 May 1969 Session of 
HYDE Superior Court. 

Each defendant was charged in a warrant with willfully stand- 
ing upon the traveled portion of a state highway in such a manner 
as to impede the regular flow of traffic, a violation of G.S. 20-174.1. 

Defendants were initially tried in the District Court of Hyde 
County and found guilty. Henry Johnson, Jr. ,  was sentenced to sixty 
days in jail, suspended, and said defendant placed on probation for 
eighteen months on condition that  he pay a fine of $75.00 and the 
costs, be a t  his residence each evening by 11:30 p.m. unless othel- 
wise permitted by his probation officer, and abide by the usual terms 
and conditions of probation. The other five defendants were given 
sixty days in jail, suspended, and each defendant placed on proha- 
tion for eighteen months on condition that  each defendant pay a 
fine of $50.00 and the costs, be a t  his residence each evening by 
11:30 p.m. unless otherwise permitted by his probation officer, and 
abide by the usual terms and conditions of probation. From these 
judgments defendants appealed to the Superior Court of Hyde County 
where they were brought to trial a t  the 19 May 1969 Criminal Ses- 
sion. The cases were consolidated by consent for purpose of trial. 

Before the call of the cases, defense counsel moved to quash the 
jury venire and indicated a desire "to make a showing on it." The 
court expressed its willingness to hear any evidence defendants wished 
to offer on the motion but refused to delay the trial. The only evi- 
dence offered in that respect was a showing that  of the total jurors 
present on the regular jury panel and as supplemental jurors, fifty- 
four were white and twenty were Negro. 

The State's evidence tends to show that  on 11 November 1968 
the defendants, with a crowd of approximately one hundred people, 
were walking in a westerly direction on U. S. Highway 264 approach- 
ing the courthouse in Swan Quarter, North Carolina. The crowd 
proceeded to the courthouse where it  remained for more than an 
hour demonstrating, singing, chanting and shouting. The group then 
started back on U. S. 264. For the first few hundred yards the crowd 
was orderly. Then the defendants, with a few others, began march- 
ing back and forth across the highway chanting and hollering. "It 
was a continual thing after they started," and continued for over 
ten minutes before the arrests were made. Traffic was blocked from 
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both directions because defendants were in the roadway marching 
back and forth from side to side, "raising their knees up high and 
rearing back as they walked and they were singing, clapping and 
screaming." In  this fashion these defendants, and about a dozen 
others not involved in this case, occupied the highway for about five 
minutes thus forcing vehicular traffic to stop. Defendants were ad- 
monished by highway patrolmen to clear the highway and permit 
traffic to resume its normal flow. They ignored the admonition and 
continued to chant and sing while the vehicles were stopped. Defend- 
ants were thereupon placed under arrest, and brought to trial. 

Defendants offered no evidence but moved for judgment of non- 
suit a t  the close of the evidence for the State. This motion was de- 
nied and, after arguments of counsel and charge of the court, the 
case was submitted to the jury. Defendants were found guilty as  
charged and the presiding judge pronounced judgment as follows: 
Henry Johnson, Jr., was given an active sentence of nine months in 
the common jail of Hyde County. The other five defendants were 
each given an active sentence of six months in the common jail of 
Hyde County. All defendants appealed to the Court of Appeals where 
the sentences were upheld, 7 N.C. App. 282, 172 S.E. 2d 280. Defend- 
ants thereupon appealed to the Supreme Court of North Carolina 
assigning errors as noted in the opinion. 

Chambers, Stein, Ferguson d% Laming, by James E. Ferguson, I I ,  
Attorneys for defendant appellants. 

Robert Morgan, Attorney General, and Bzirley B. Mitchell, Jr., 
Staff Attorney, for the State. 

[I] Prior to entering any plea the following colloquy occurred be- 
tween defense counsel 'and the court: 

"MR. FERGUSON: I want to make a motion to quash the 
jury venire and would like to make a showing on it. 

THE COURT: If you want to offer evidence I will hear it 
now. I think you have had ample time. 

MR. FERGUSON: I would like for the record to reflect tha t  
counsel requested an opportunity to make a showing. 

T H E  COURT: Let the record show tha t  and further show tha t  
the court is now willing to hear any evidence defendants wish to 
offer on tha t  question and denies the motion for continuance or 
delay to gather evidence on the question. 
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MR. FERGUSON: Let the record show that  the only evi- 
dence we have a t  this time is the makeup of the jury. 

T H E  COURT: Let the record show that of those present on 
the regular jury panel and the supplemental jurors, upon a roll 
call the Clerk reports that  54 are white and 20 Negro." 

Defendants contend the trial court violated their right to due 
process and equal protection under the Fourteenth Amendment by 
denying the motion to quash and "by refusing to allow defendants 
to make an evidentiary showing on their motion." All six defendants 
are members of the Negro race. 

At the outset, i t  is noted that  the motion to quash was made 
orally and no grounds for i t  were stated. The record is silent in that 
respect. A jury venire may be illegal for many reasons. We can only 
surmise that  the motion itself suggested systematic exclusion of 
Negroes from the petit jury because of their race. Although appel- 
late courts are not required to speculate in such fashion, we assume 
arguendo that the motion was intended to suggest that  Negroes had 
been systematically excluded from the jury box in Hyde County be- 
cause of their race. We examine this assignment of error on that as- 
sumption. 

[2-51 Both state and federal courts have long approved the follow- 
ing propositions : 

1. If the conviction of a Negro is based on an indictment of a 
grand jury or the verdict of a petit jury from which Negroes were 
excluded by reason of their race, the conviction cannot stand. State 
v. R a y ,  274 N.C. 556, 164 S.E. 2d 457; State v. Wright,  274 N.C. 
380, 163 S.E. 2d 897; State v. Brown, 271 N.C. 250, 156 S.E. 2d 272; 
State v. Lowry and State v. Mallory, 263 N.C. 536, 139 S.E. 2d 870; 
Whitus  v. Georgia, 385 U.S. 545, 17 L. ed 2d 599, 87 S. Ct. 643; 
Arnold v. North Carolina, 376 US.  773, 12 L. ed 2d 77, 84 S. Ct. 
1032; Eubanlcs v. Loziisiana, 356 U.S. 584, 2 1,. ed 2d 991, 78 S. Ct. 
970; Reece v. Georgia, 350 U.S. 85, 100 L. ed 77, 76 S. Ct.  167; 
Shepherd v. Florida, 341 U.S. 50, 95 L. ed 740, 71 S. Ct. 549; Casscll 
v. Texas, 339 US .  282, 94 L. ed 839, 70 S. Ct. 629. 

2. If the motion to quash alleges racial discrimination in the 
composition of the jury, the burden is upon the defendant to estab- 
lish it. State v. R a y ,  supra; State v. Yoes,  271 N.C. 616, 157 S.E. 2d 
386; State v. Brown, supra; Whi tus  v. Georgia, supra; Alcins v. 
Texas, 325 US .  398, 89 L. ed 1692, 65 S. Ct. 1276; Fay v. Neu) York, 
332 U.S. 261, 91 L. ed 2043, 67 S. Ct. 1613. But once he establishes 
a prima facie case of racial discrimination, the burden of going for- 
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ward with rebuttal evidence is upon the State. State v. Wilson, 262 
N.C. 419, 137 S.E. 2d 109; State v. Ray, supra. 

3. A defendant is not entitled to demand a proportionate num- 
ber of his race on the jury which tries him nor on the venire from 
which petit jurors are drawn. Swain v. Alabama, 380 U.S. 202, 13 
L. ed 2d 759, 85 S. Ct. 824; State v. Wilson, supra; State v. Arnold, 
258 N.C. 563, 129 S.E. 2d 229, reversed on other grounds, 376 U.S. 
773, 12 I,. ed 2d 77, 84 S. Ct. 1032. 

4. A defendant must be allowed a reasonable time and oppor- 
tunity to inquire into and present evidence regarding the alleged in- 
tentional exclusion of Negroes because of their race from serving on 
the grand or petit jury in his case. State v. Wright, supra (274 N.C. 
380, 163 S.E. 2d 897) ; State v. Belk, 272 N.C. 517, 158 S.E. 2d 335; 
State v. Inwzan, 260 N.C. 311, 132 S.E. 2d 613; State v. Covington, 
258 N.C. 495, 128 S.E. 2d 822; State v. Perry, 248 N.C. 334, 103 
S.E. 2d 404; Miller v. State, 237 N.C. 29, 74 S.E. 2d 513; State tr. 
Speller, 230 N.C. 345, 53 S.E. 2d 294. "Whether a defendant has 
been given by the court a reasonable time and opportunity to  in- 
vestigate and produce evidence, if he can, of racial discrimination in 
the drawing and selection of a . . . jury panel must be determined 
from the facts in each particular case." State v. Perry, supra. 

I n  State v. Relk, supra (272 N.C. 517, 158 S.E. 2d 335), defend- 
ant was initially denied but belatedly offered an opportunity by the 
trial judge to present evidence in support of a motion to quash on 
the ground that members of defendant's race were systematically ex- 
cluded from the grand jury, but defendant declined to present evi- 
dence during the term in support of the motion. Held: No error. De- 
fendant was offered an opportunity to avoid any disadvantage re- 
sulting from the initial denial. '(From the record i t  appears doubt- 
ful that the motion was originally made in good faith, and it  is quite 
obvious that the defendant seeks to rely upon technicalities that  have 
no merit." 

I n  State v. Inman, supra (260 N.C. 311, 132 S.E. 2d 613), de- 
fense counsel had been employed in the case for approximately four 
weeks when the case was called for trial. Before pleading, defendant 
moved to quash the indictments on the ground that  Negroes had been 
systematically excluded from serving on the grand jury that returned 
the bills against him. The court summarily overruled the motion and 
defendant assigned this as error. Defense counsel then asked for suffi- 
cient time to substantiate his motion and this was denied. Held: 
Error in refusing to grant defendant sufficient time to offer evidence 
in support of his motion to quash the indictments on the ground 
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that members of his race, by reason of their race, were systematically 
excluded from serving on the grand jury tha t  returned the indict- 
ments. "Whether defendant can establish the alleged racial discrim- 
ination or not, due process of law demands that  he have his day in 
court on this matter, and such day he does not have unless he has 
a reasonable opportunity to produce his evidence, if he has any." 

I n  State v. Covington, supra (258 N.C. 495, 128 S.E. 2d 822), 
defendant was charged in a warrant drawn and served on 9 March 
1962 with a violation of law which was included in the bills of in- 
dictment. The case was set for trial a t  the May 1962 Criminal Ses- 
sion, Superior Court of Union County. Defendant, a Negro, prior to 
pleading, moved to quash the indictmcnts on the ground tha t  mem- 
bers of the Negro race had been systematically excluded because of 
their race from service upon the grand jury. In  his written motion 
defendant further moved for a reasonable time to inquire into the 
facts and requested the court to issue process to require certain named 
officers of Union County to appear in court and testify with respect 
to the selection of grand juries for Union County and to bring with 
them all books, documents, and records pertinent to the inquiry. This 
motion was supported by an affidavit of defense counsel. The trial 
court denied the motion to quash and the motion for a reasonable 
time to inquire into the alleged facts with respect to jury selection. 
Held: Defendant was denied a reasonable opportunity to produce 
evidence, if any such evidence existed. "Whether he can establish 
his contention or not, he must have his day in court on his motion to 
quash the indictments." 

In  S ta fe  v. Perry, supra (248 K.C. 334, 103 S.E. 2d 404), defend- 
ant, a Negro doctor, was arrested 13 October 1957 on a warrant 
charging him with performing an abortion. He was bound over to 
the Superior Court of Union County after a hearing on 18 October 
1957. The superior court convened on 28 October 1957 for a two- 
weeks term. The trial judge denied a motion to remove and ordered 
a special venire from Anson County to appear on 30 October 1957. 
On 29 October, defendant moved for a continuance and, failing that,  
on 30 October moved to quash the indictment. In  support of the mo- 
tion to quash was an affidavit of counsel to the effect that  "the grand 
jury which indicted the defendant was unlawfully constituted for 
that negroes solely because of their race have been systematically 
excluded from serving on grand juries of Union County for many 
years" and tha t  opportunity was needed "to inquire into the matter 
of such exclusion, and to gather evidence to present to the court on 
the matter." The motions for continuance and to quash the indict- 
ment were denied. Held: "After a careful examination of all the 
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facts in the instant case, i t  is our opinion that  the trial court denied 
the defendant a reasonable opportunity and time to investigate and 
produce evidence, if such exists, in respect to the allegations of racial 
discrimination as to the grand jury set forth in the motion to quash 
and in the supporting affidavit. . . ." 

The facts in Bellc, Inman, Covington and Perry are readily dis- 
tinguishable from the facts in the case before us. 

[I] The facts in this case reveal that  defendants were arrested on 
11 November 1968. Four of them were tried in the District Court of 
Hyde County on 2 January 1969 and the remaining two on 15 Jan- 
uary 1969. Attorney James E .  Ferguson, 11, represented defendants 
in their district court trials and noted an appeal to superior court. 
The cases were called for trial in the Superior Court of Hyde County 
a t  the next ensuing term of that court which convened on 19 May 
1969. Thus it  affirmatively appears from the record that  more than 
six months had elapsed from date of arrest and more than four 
months from date of appeal to the superior court for trial de novo 
before a jury. Defense counsel thus had a minimum of four months 
in which to make his investigation, gather evidence, and subpcena 
records and witnesses in support of his motion to quash. It is ap- 
parent, however, that  he had done nothing regarding this motion up 
to the moment it  was made- just moments before the cases were 
called for trial- since all he had to offer was the makeup of the 
venire. And a mere showing that there were twenty Negroes on this 
74-man venire is insufficient proof of systematic exclusion under any 
intelligent standards. See Anno. -Jury Service-Discrimination, 1 
A.L.R. 2d 1292 a t  1314; State v. Brown, supra (271 N.C. 250, 156 
S.E. 2d 272); Swain v. Alabnnza, supra (380 U.S. 202, 13 L. ed 2d 
759, 85 S. Ct. 824). It suggests instead that  there was indeed no 
factual basis whatever for the motion. It seems more likely that 
delay in the trial was counsel's primary objective. 

Under the facts of this case, counsel had ample time (four to six 
months prior to the date of the trial) in which to make his investi- 
gation and produce evidence, if any such evidence existed. We hold 
that there has been no denial of Due Process and Equal Protection 
in violation of the Fourteenth Amcndment. This assignment is there- 
fore overruled. 

[6] Each defendant received a greater sentence in the superior 
court than had been imposed by the district court. Defendants con- 
tend this increase in sentence violated rights secured to them by the 
Sixth and Fourteenth Amendments to 1,he Constitution of the United 



N.C.] SPRING TERM 1970 543 

States and by Article I ,  Sections 13 and 17, of the Constitution of 
North Carolina. 

Article 111, Section 2, of the Federal Constitution provides that 
" [ t lhe  trial of all crimes . . . shall be by jury. . . ." The Sixth 
Amendment thereto contains the requirement that  the accused in all 
criminal prosecutions "shall enjoy the right to a . . . trial, by an 
impartial jury. . . ." 

Like provision for trial by jury is found in Article I, Section 13, 
of the Constitution of North Carolina in these words: "No person 
shall be convicted of any crime but by the unanimous verdict of a 
jury. . . . The Legislature may, however, provide other means of 
trial, for petty misdemeanors, with the right of appeal." 

Infringement upon the constitutional right of these defendants 
to trial by jury is not apparent. Although initially tried in the dis- 
trict court before the judge without a jury, defendants had, and ex- 
ercised, an absolute right to a jury trial de novo in the superior court 
pursuant to G.S. 7A-288 (now G.S. 7A-290) and G.S. 15-177.1. It is 
established law in North Carolina that trial de novo in the superior 
court is a new trial from beginning to end, on both law and facts, 
disregarding completely the plea, trial, verdict and judgment below: 
and the superior court judgment entered upon conviction there is 
wholly independent of any judgment which was entered in the in- 
ferior court. "The fact that a right of appeal was given where the 
defendant was convicted in the lower court without the intervention 
of a jury has generally been regarded as a sufficient reason, in sup- 
port of the validity of such trials without a jury in the inferior tri- 
bunal, as by appealing the defendant secures his right to a jury 
trial, in the Superior Court, and therefore cannot justly complain 
that he has been deprived of his constitutional right." State v. Pul- 
lianz, 184 N.C. 681, 114 S.E. 394. Accord: State v. Norman, 237 N.C. 
205, 74 S.E. 2d 602. 

Conceding that  they have statutory access to trial by jury in the 
superior court, defendants contend the exercise of tha t  right is un- 
duly restricted because they must run the risk of increased punish- 
ment in case the jury convicts them. This risk, they argue, is a de- 
terrent which inhibits the free exercise of a constitutional right to 
trial by jury and is therefore violative of due process guaranteed by 
the Fourteenth Amendment and by Article I, Section 17, of the Con- 
stitution of North Carolina. Defendants insist that  State v. Sta.ford, 
274 N.C. 519, 164 S.E. 2d 371, and similar holdings in this and other 
jurisdictions, have been overruled by ATorth Carolina v. Pearce, 395 
U.S. 711, 23 L. ed 2d 656. 89 S. Ct. 2072, and contend Pearce is con- 
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trolling on this point. We now examine the validity of this contention 
in light of Pearce. 

I n  Pearce, defendant was convicted in the Superior Court of 
Durham County of an assault with intent to commit rape and sen- 
tenced by the trial judge to a term of 12-15 years. After serving sev- 
eral years of this term, Pearce initiated a post conviction proceeding 
in the superior court on the ground that  an involuntary confession 
had been admitted into evidence against him. A post conviction re- 
view was held in May 1965 before a superior court judge who entered 
an order denying relief. This Court allowed certiorari to  review that  
order and awarded a new trial upon the ground that the trial court 
committed error in admitting said confession over defendant's ob- 
jection. State v. Pearce, 266 N.C. 234, 145 S.E. 2d 918. Pearce was 
retried before another superior court judge and jury and again con- 
victed. The second trial judge imposed a sentence of eight years 
which, when added to the time already served, amounted to a longer 
sentence in the aggregate than the twelve-year minimum originally 
imposed. The second sentence was upheld by this Court, 268 N.C. 
707, 151 S.E. 2d 571. Pearce then obtained a writ of habeas corpus 
from the United States District Court for the Eastern District of 
North Carolina. Tha t  court held the greater sentence unconstitutional 
and ordered his release upon failure of the State Court to resentence 
him within sixty days. The Fourth Circuit Court of Appeals affirmed, 
397 F. 2d 253. The United States Supreme Court granted certiorari 
and laid down the rule that  vindictiveness must not play a part in 
the sentence a defendant receives a t  a second trial following his suc- 
cessful attack upon his first conviction. "And since the fear of such 
vindictiveness may unconstitutionally deter a defendant's exercise 
of the right to appeal or collaterally attack his first conviction, due 
process . . . requires that a defendant be freed of apprehension 
of such a retaliatory motivation on the part of the sentencing judge." 
The court then required that  whenever a judge imposes a more se- 
vere sentence after the second trial, "the reasons for his doing so 
must affirmatively appear. . . . And the factual data upon which 
the increased sentence is based must be made part of the record, so 
that the constitutional legitimacy of the increased sentence may be 
fully reviewed on appeal." 

Various aspects of the decision in Pearce have been criticized and 
commended in varying degrees by the academic community. See Van 
Alstyne, In  Gideon's Wake: Harsher Penalties and the "Successful" 
Criminal Appellant, 74 Yale L.J. 606 (1965) ; Note, I n  Van Alstyne's 
Wake: h'orth Carolina v .  Pearce, 31 U. Pitt. L. Rev. 101 (1969) ; 
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Note, Higher Punishment for a Successful Appellant on Retrial: De- 
fining the Gantlet, 23 Sw. L.J. 933 (1969) ; Comment, Criminal Pro- 
cedure - Constitutional Limitations on Imposition of More Severe 
Sentence after Conviction upon Retrial, 58 Ky. L.J. 380 (1969). 

We think Peal-ce is factually distinguishable and has no applica- 
tion here. There are many valid distinctions between a retrial i n  the 
same court after reversal and trial de novo in a higher court up011 
appeal - especially when the right of appeal is absolute and uncon- 
ditional. Here, no defect in the first trial caused a retrial in superior 
court. Rather, the trial there was de novo and a matter of absolute 
right. 

[7]  In  Pearce, both sentences were ~mposed in the same court. To 
get a retrial, Pearce had to attack the validity of his first sentence 
and show a violation of his constitutional rights committed during 
the first trial. Here, defendants were entitled to a trial de novo in 
the superior court even though their trials in the inferior court were 
free from error. G.S. 7A-288 (now G.S. 78-290) and G.S. 15-177.1. 
This is an unfettered statutory right. I t  therefore appears that when 
these defendants appealed to the superior court the slate was wiped 
clean and the cases stood for trial in the superior court as if there 
had been no previous trial in the district court. Hence, in the sound 
discretion of the superior court judge, his sentence may be lighter or 
heavier than that imposed in the district court. State v. Morris, 275 
N.C. 50, 61, 165 S.E. 2d 245, 252. Other jurisdicticns which have con- 
sidered this question have reached the same conclusion. Lemieux  v. 
Robbins,  414 F .  2d 353 (1st Cir. 1969), cert. den. 397 V.S. 1017, 90 
S. Ct. 1247, 25 I,. ed 2d 432, and in People v .  Olary,  382 Mich. 559, 
170 K.W. 2d 842. To hold otherwise, and say tha t  upon appeal the 
superior court judge may decrease the sentence imposed below but 
is precluded from increasing it, would encourage appeal to the su- 
perior court in every case. Trial in the district court would he futile 
and the court itself an impediment to the administration of justice. 
In our view, we are dealing here with wholly new sentences rather 
than increases in old ones. 

[6] We hold that the decision in Pearce, based on a different fac- 
tual situation, was never intended to apply to judgments following 
trials de novo  on appeal from inferior tribunals. The fact tha t  de- 
fendants received a greater sentence in the superior court than they 
received in the district court is no violation of their constitutional 
rights. Upon appeal from an inferior court for a trial de novo  in the 
superior court, the superior court may impose punishment in excess 
of that  imposed in the inferior court provided the punishment im- 
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posed does not exceed the statutory maximum. S t a t e ' v .  Tolley, 271 
N.C. 459, 156 S.E. 2d 858. Peurce, decided 23 June 1969, is not ap- 
plicable. This assignment of error is overruled. 

The statute under which these defendants are charged makes i t  
unlawful for any person willfully to stand, sit or lie upon the high- 
way or street in such a manner as to impede the regular flow of 
traffic. G.S. 20-174.1. 

[8] The State's undisputed evidence discloses that  defendants im- 
peded the regular flow of traffic on U. S. Highway 264 for over five 
minutes by marching and strutting bark and forth across the high- 
way, "raising their knees up high and rearing back as they walked." 
As a result, all vehicular traffic came to a stop. Tha t  the act was will- 
ful is perfectly apparent. Defendants contend, however, tha t  the 
statute does not prohibit u d k i n g  on the highway so as to impede 
the regular flow of traffic and challenge the following instruction to 
the jury by the trial judge: "If the defendants were on the highway 
and standing, whether they were standing still or walking is of no 
consequence. If they walked, standing and walked on the highway 
and did so willfully in such a manner as to impede the regular flow 
of traffic, that would constitute a violation of this statute even though 
they were not standing still. . . . So the question is whether the 
defendants, or either of them, stood by walking on Highway 264 in 
such a manner as to impede the regular flow of traffic, tha t  is, to 
cause i t  to stop or to detour or to restrain the normal flow of traffic, 
or the regular flow of traffic, and, if so, did they do i t  willfully." 

At  issue then is whether the word "stand" as used in the statute 
means "standing still" as defendants insist or embraces the act of 
walking as  contended by the State. 

[9-111 In  construing the language of a statute we are guided by 
the primary rule that the intent of the legislature controls. "In the 
interpretation of statutes. the legislative will is the all important or 
controlling factor. Indeed, i t  is frequently stated in effect that the 
intention of the legislature constitutes the law. The legislative intent 
has been designated the vital part, heart, soul, and essence of the 
law, and the guiding star in the interpretation thereof." 50 Am. Jur., 
Statutes 5 223. A construction which will operate to defeat or im- 
pair the object of the statute must be avoided if tha t  can reasonably 
he done without violence to the legislative language. Ballard v. Char- 
lo t t e ,  235 N.C. 484, 70 S.E. 2d 575. If a strict literal interpretation 
of a statute contravenes the manifest purpose of the legislature, the 
reason and purpose of the law should control and the strict letter 
thereof should be disregarded. Sta le  2 , .  Rorksdale. 181 N.C. 621, 107 
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S.E. 505; Duncan v. Carpenter, 233 N.C. 422, 64 S.E. 2d 410. And, 
where possible, "the language of a statute will be interpreted so as  
to  avoid an absurd consequence. Young v .  Whitehall Co., 229 N.C. 
360,49 S.E. 2d 797; State v .  Scales, 172 K.C. 915, 90 S.E. 439." Nobbs 
v. Moore County ,  267 N.C. 665, 671, 149 S.E. 2d 1, 5. Furthermore, 
words and phrases of a statute "must be construed as  s part of the 
composite whole and accorded only that  meaning which other mod- 
ifying provisions and the clear intent and purpose of the act  will 
permit." 7 Strong's N. C. Index 2d, Statutes 8 5 ;  Cnderzcood v. 
Hozcland, Comr. of Motor I'ehicles, 274 K.C. 473, 164 S.E. 2d 2 ;  
Watson  Industries v .  Shazr, Comr. o f  Revenue, 235 N.C. 203, 69 S.E. 
2d 505. 

[12] Of course criminal statutes muct be strictly construed. State 
v. Ross, 272 N.C. 67, 157 S.E. 2d 712; State v. Brown, 264 N.C. 191, 
141 S.E. 2d 311. But  this does not mean that  a criminal statute 
should be construed stintingly or narrowly. It means tha t  the scope 
of a penal statute may not be extended by implication beyond the 
meaning of its language so as  to include offenses not clearly de- 
scribed. State v .  Hill,  272 N.C. 439, 158 S.E. 2d 329; State v. White-  
hzast, 212 N.C. 300, 193 S.E. 657, 113 A.L.R. 740. Even so, an inter- 
pretation which leads to a strained construction or to a ridiculous re- 
sult is not required and will not be adopted. State v. Pinyatello, 272 
N.C. 312, 1.58 S.E. 2d 596. "While a criminal statute m i s t  be strictly 
construed, the courts must nevertheless construe i t  with regard to the 
evil which i t  is intended to wppress. And the rule that statutes will 
be construed to effectuate the legislative intent applies also to crim- 
inal statutes " 7 Strong's PI'. C. Index 2d, Statutes 5 10; State v. 
Brozcn, 221 N.C. 301, 20 S.E. 2d 286; State v .  Hatcher. 210 N.C. 55, 
185 S.E. 435; State v .  H7cnzplzries, 210 N.C. 406, 186 S.E. 473. 

When G.S. 20-174.1 is subjected to thesc rules of construction, i t  
is quite clear that the legislature intended to make i t  unlawful for 
any person to impede the regular flow of traffic upon the streets and 
highways of the State by willfully placing his body thereon in either 
n standing, lying or sitting position. -4 person may stand and walk, 
qtand and strut ,  stand and run, or stantl still. All these acts are con- 
demned by the statute when done ~villfully in such manner as  to  im- 
pede the regular flow of traffic upon a puhlic street or highnray. The 
strained construction of this ctatute urged by defendants would lead 
to a ridiculous result and n-ould complvtely disregard thc evil which 
i t  is intended to suppress. The interpretation we adopt accords with 
reason and common sense and effectuates the legislative intent to 
prohibit and punish thoqe who willfully place themselves upon the 
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streets and highways of the State in such manner as to impede the 
regular flow of traffic. 
[9] We hold that  the challenged portion of the charge to the jury 
correctly applied the law to the facts and that  the motion for non- 
suit was properly overruled. These assignments of error have no 
merit. 
1131 Finally, defendants contend that  their sentences exceed the 
statutory maximum for the offense charged. They argue tha t  the 
punishment for a violation of G.S. 20-174.1 is controlled by G.S. 
20-176(b) as interpreted and applied in State v. Massey, 265 N.C. 
579, 144 S.E. 2d 649. This requires an analysis of pertinent statutes 
and cases. 

G.S. 20-176(b) limits the punishment that  may be imposed for 
violating any of the various sections of Article 3 of Chapter 20 of 
the General Statutes (which includes G.S. 20-174.1) to a $100.00 
fine, or sixty days in jail, or both " [u] nless another penalty is in this 
article or by the laws of this State provided. . . ." (Emphasis 
added) This statute was enacted by Session Laws 1937, Chapter 407, 
Section 137. 

In  1965 the Legislature enacted G.S. 20-174.1 under which defend- 
ants are charged. Subsection ( a )  provides: "No person shall wilfully 
stand, sit, or lie upon the highway or street in such a manner as Lo 
impede the regular flow of traffic." Subsection (b)  thereof prescribes 
the punishment for a violation of Subsection ( a )  in these words: 
"-4ny person convicted of violating this section shall be punished by 
fine or imprisonment, or both in the discretion of the court.'' This 
language in itself is "another penalty" and, being a part of Article 
3, the punishment ceiling imposed by G.S. 20-176(b) does not apply. 
Had the Legislature intended G.S. 20-176(b) to govern the punish- 
ment for this offense, it would have been entirely unnecessary to 
enact Subsection ( b ) .  A violation of Subsection ( a )  is a misdemeanor 
and, absent Subsection ( b ) ,  there would be no penalty prescribed in 
Article 3 for such violation. Furthermore, there would be no other 
penalty provided "in the laws of this State" because G.S. 14-3 is in- 
applicable to motor vehicle misdemeanors contained in Article 3 of 
Chapter 20 of the General Statutes. State v. Massey, supra (265 
N.C. 579, 144 S.E. 2d 649). Hence, if Subsection (b)  had not been en- 
acted, the punishment prescribed by G.S. 20-176(b) would govern. 
But  this is not the case. The Legislature provided "another penalty" 
by enacting Subsection (b ) .  Since no maximum punishment is fixed 
by this subsection, we must look elsewhere to discover the maximum 
penalty authorized by use of the words "fine or imprisonment, or 
both in the discretion of the court." 
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I141 G.S. 20-179 provides that  one who drives a motor vehicle 
upon the public highways of the State while under the influence of 
intoxicants shall, for the first offense, be punished "by a fine of not 
less than one hundred dollars ($100.00) or imprisonment for not less 
than thirty (30) days, or by both such fine and imprisonment, in the 
discretion of the court." This language establishes a minimum, but 
with respect to maximum punishment the language is identical to 
t h a t  used in G.S. 20-174.1 ( b ) ,  i.e., "fine or imprisonment or both in 
the discretion of the court." This Court has twice held that a sen- 
tence of eighteen months was within the limits authorized by G.S. 
20-179 and that an offense punishable by fine or imprisonment, or 
both, in the discretzon of the court is a general misdemeanor for which 
a n  offender may be imprisoned for two years in the discretion of the 
court. State v. Morris, 275 N.C. 50, 165 S.E. 2d 245; State v. Lee, 
247 N.C. 230, 100 S.E. 2d 372. We adhere to that  interpretation and 
hold, consonant with the legislative intent, tha t  the offense con- 
demned by G.S. 20-174.1, a t  the time these offenses were commit- 
ted, was a general misdemeanor for which an offender could have 
been imprisoned for as much as two years in the discretion of the 
court. The sentences imposed are within the limits allowed by law 
a t  the time the offenses were committed and a t  the time the judg- 
ments were pronounced. 

I131 We note, however, that while this appeal was pending the 
Legislature amended G.S. 20-174.1(b) to read as follows: "Any per- 
son convicted of violating this section shall be punished by a fine 
not exceeding five hundred dollars ($500.00) or by imprisonment not 
exceeding six months, or both, in the discretion of the court." (S.L. 
1969, c. 1012) Since this amendment reduced the maximum punish- 
ment for violation of G.S. 20-174.1(a) while this appeal was pend- 
ing, the change inures to the benefit of defendant Henry Johnson, 
,Jr., who was given an active sentence of nine months by the trial 
judge. "A judgment is not final as long as the case is pending on 
appeal." State v. Pardon, 272 N.C. 72, 75, 157 S.E. 2d 698, 701, and 
authorities there cited. The judgment as to defendant Henry John- 
son, Jr . ,  is therefore modified so as to reduce his sentence from nine 
months to six months in the common jail of Hyde County. 

As thus modified the result reached by the Court of Appeals is 
affirmed. 

Modified and affirmed. 
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STATE OF NORTH CAROLINA v. ABRAM C. CAUDLE, I11 
KO. 42 

(Filed 13 Xay 1970) 

1. Criminal Law 9 143- suspended sentence - r ight  of defendant t o  
rely on conditions of suspension 

Where a sentence in a criminal case is suspended upon certain valid 
conditions expressed in the sentence imposed, the defendant has a right 
to rely upon such conditiom, and so long as he complies therewith the 
sentence should stand. 

8. Criminal Law § 143- constmt t o  suspension of sentence-attack 
on validity of activation of suspended sentence 

A defendant who espressly or impliedly consents to the suspension upor* 
specified conditions of an otherwise valid sentence to imprisonment may not 
thereafter attack the validity of an order putting such sentence into effect, 
entered after due notice and hearing, except (1) on the ground that there 
is no evidence to support a finding of a breach of the conditions of sus- 
pension, or ( 2 )  on the ground that the condition which he has broken is 
invalid becnusr it is nnreasonable or is imposed for an unreasonable length 
of time. 

3. Criminal Law 8 143- consent to suspension of sentence- at tack 
on  reasonableness of breached condition 

Defendant's consent to the suslwnsion of a nrison sentence does not nre- 
elude hnn rrotn contest~ng the reasonableness of the condition which he 
has broken when ouch breach is made the ground for putting the prison 
sentence into effect. Statements to the contrary in State  u. Collins, 247 
S . C .  248. and State r. Henderson, 207 N.C. 258, are disapproved. 

4. Criminal Law $j 143- suspended sentence - condition which vio- 
lates defendant's constitutional r ight  

A condition which is a violation of the defendant's constitutional right, 
and, therefore, beyond the power of the court to impose, is per se unrea- 
sonable and subject to attack by the defendant upon the State's subsequenr. 
motion to put the sentence into effect for violation of that condition. 

5. Criminal Law 9 143;  Constitutional Law 9 21- suspension of 
sentence - payment of obligations unrelated t o  t h e  crime - lmpris- 
onment fo r  debt  

Suspension of a sentence of imprisonment for a criminal act on condi- 
tion that the defendant pay obligations unrelated to such criminal act, 
however justly owing, is a use of the criminal process to enforce payment 
of a civil obligation in violation of Article I, 8 16, Constitution of North 
Carolina. 

6. Criminal Lam § 143;  Constitutional Law § 21- credit card f raud  - suspension of sentence - payment of amount  t o  bank i n  excess of 
tha t  charged i n  war ran t  -imprisonment fo r  debt  

Where defendant was charged in a warrant with obtaining goods and 
services valued at  $631.78 by use of a revoked h m k  credit card with intent 
to defraud the bank of that sum, condition of suspension of the sentence 
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imposed upon defendant's plea of guilty of non-felonious credit card fraud 
tha t  defendant make payment of $7,326.29 for use and benefit of the  bank 
is held invalid, since activation of the sentence for defendant's failure to 
make such paynlent would constitute imprisonment for debt in violation 
of Article I, $ 16, Constitution of So r th  Carolina. it being obrious from 
the face of the  v a r r a n t  that  the major part  of such indebtedness was  not 
cwated by the criiiiinal acts to which defendant entered his plea of guilty. 

ON certiorari, on petition of defendant, to review the judgment 
of the Court of Appeals, reported in 7 N.C. App. 276, 172 S.E. 2d 231. 

The defendant was brought to trial in the Municipal-County 
Court of the City of Greensboro upon a warrant. I t  was charged 
therein that  he "on or about the 17, 18 and 19th day of July, 1968, 
* * + +  did unlawfully and willfully and feloniously, and knowingly 
purchased goods and service, valued a t  $631.78, from Gate City 
Pharmacy [and fifteen other named business establishments] all of 
Greensboro, North Carolina, By  use of North Carolina National 
Bank-Americard Number 342-120-304-239, when he knew that  the 
said credit card had been revoked by North Carolina National Bank, 
and with the intent to defraud North Carolina National Bank out 
of the said sum of $631.78, in violation of Chnptcr 14, Section 
113.13(a) ( 1 ) )  General Statutes of North Carolina * * "." 

In the hlunicipal-County Court, the defendant entered a plea: 
"Guilty Fraudulent Use of Credit Card S o n  Felony." The court 
entered judgment on 17 September 1968 tha t  the defendant be con- 
fined in the county jail for one year, the judgment to be suspended 
for four years upon the following conditions: 

"Pay $15.00 fine and costs. Pay  into the Court the Sum of 
$7,326.29 for the use and benefit of North Carolina National 
Bank, Greensboro, N. C. Payments to be made a t  $200.00 per 
month and 1st payment to begin 11-1-68 and 1st of each month 
thereafter until the entire amount of $7,326.29 is paid. Shall be 
on a general good behavior and not, violate any criminal laws of 
the State of North Carolina for 4 years." 

The defendant paid the $15.00 fine and costs. On 2 December 
1968, the case was transferred from the Municipal-County Court to 
the District Court of Guilford County pursuant to G.S. 78-135. On 
10 January 1969, the District Court, with the consent of the defend- 
ant,  amended the judgment to providc that the payments for the 
benefit of the bank be made directly to it. 

On 3 April 1969, the State moved for the issuance of a capias 
and the rendition of final judgment, filing with the motion a bill of 
particulars alleging the entry of the above judgment and tha t  "de- 
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fendant failed to comply with said conditions in that  he failed to 
make payments into the court as ordered and is now $820.00 in 
arrears." 

On 5 June 1969, the District Court heard the matter and found 
as a fact: "The defendant wilfully failed and refused to comply with 
the judgment in the above entitled cause in that  he wilfully violated 
the Terms of Suspended Sentence." I t  t,hereupon ordered the sentence 
placed into effect, and from tha t  order the defendant appealed to the 
Superior Court of Guilford County. 

On 10 September 1969, the matter came on for hearing in the Su- 
perior Court before May,  J. The defendant moved in arrest of judg- 
ment on the grounds that :  (1) The Municipal-County Court had no 
jurisdiction "to render a verdict of guilty of a misdemeanor in that  
the only process i t  had before i t  charged a felony;" and (2) "the 
warrant charges no crime in tha t  it charges the defendant 'purchased' 
certain items by use of a credit card and does not charge tha t  the 
items were not paid for or that  anyone was actually defrauded by 
said 'purchases', while the crime is 'obtaining property' by fraudu- 
lent use of a credit card." Both motions were denied. 

The Superior Court then conducted a "hearing de novo with re- 
spect to the revocation of the suspended sentence." It found a s  facts 
the taking of the foregoing procedural steps and tha t  "the defendant 
was on the date of his hearing in the District Court several hundred 
dollars in arrears on the restitution payments required by the terms 
of his suspended sentence; tha t  this constituted a wilful and delib- 
erate violation of the terms of said suspended sentence and said vio- 
lation was without just cause or excuse." It concluded "as a matter 
of law tha t  the defendant " * " wilfully violated the terms of 
said sentence and the said violation was without just cause and ex- 
cuse." Thereupon, the Superior Court "ratified and confirmed" the 
judgment of the District Court and ordered that  "capias and com- 
mitment issue to the end tha t  the active sentence be placed into 
effect." 

The defendant appealed to the Court of Appeals assigning as 
error only the denial of his two motions in arrest of judgment. The 
Court of Appeals held that  the two assignments of error are without 
merit, but the exception to the judgment challenges the sufficiency 
of the judge's findings of fact. On this point, it held the Superior 
Court's finding that the defendant had violated the terms of the 
suspended sentence and was in arrears on 3 April 1969 in excess of 
$800.00 is not sufficient to support its conclusion tha t  "this consti- 
tuted a wilful and deliberate violation of the terms of said suspended 
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sentence ncd said violation was without just cause and excuse." For 
this wason, the Court of Appeals vacated the judgment of the Su- 
perior Court and remanded the proceeding for further hearing in 
order that  the Superior Court might determine, in its discretion, 
whether the failure of the defendant to make the required payments 
was without lawful excuse. 

Attorney General Morgan and Christine Y. Demon, Staff Attor- 
ney, for the State. 

John TV. Hinsdale for defendant appellant. 

The record presents this question: Assuming the failure of the 
defendant to make the payments to the bank was wilful and without 
lawful excuse, may the sentence to jai! be placed into effect for this 
failure? We hold that  i t  may not. 

The Constitution of North Carolina, Article I, 16, provides, 
"There shall be no imprisonment for debt in this State, except in 
cases of fraud." The defendant, charged with the use of a revoked 
bank credit card with intent to defraud the bank, entered a plea of 
guilty. Nothing else appearing, the foregoing provision of the Con- 
stitution would not prevent his imprisonment for such conduct. How- 
ever, the court which imposed the sentence to imprisonment sus- 
pended the sentence upon three specifird conditions, to which the de- 
fendant consented. 

[ I -41 "Where a sentence in a criminal case is suspended upon cer- 
tain valid conditions expre,csed in the sentence imposed, the prisoner 
has a right to rely upon such conditions, and so long as he complies 
therewith the sentence should stand." State v. Robinson, 248 N.C. 
282, 285, 103 S.E. 2d 376. Accord: State v. Seagraves, 266 N.C. 112, 
145 S.E. 2d 327; State v. Rogers, 221 N.C. 462, 20 S.E. 2d 297. A de- 
fendant, having consented, expressly or by implication, to the sus- 
pension, upon specified conditions, of an otherwise valid sentence to 
imprisonment, may not thereafter attack the validity of an order 
putting such sentence into effect, entered after due notice and hear- 
ing, except: (1) On the ground that  there is no evidence to support 
a finding of a breach of the conditions of suspension; or (2) on the 
ground that  the condition which he has broken is invalid because it 
is unreasonable or is imposed for an unreasonable length of time. 
State v. Cole, 241 N.C. 576, 86 S.E. 2d 203; State v. Smith, 233 N.C. 
68, 62 S.E. 2d 495; State v. Miller, 225 N.C. 213, 34 S.E. 2d 143. The 
defendant's consent to the suspension of the prison sentence does not, 
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however, preclude him from contesting the reasonableness of the con- 
dition which he has broken, when such breach is made the ground for 
putting the prison sentence into effect. State v .  Griffin, 246 N.C. 680, 
100 S.E. 2d 49. As to the right of such defendant to challenge in the 
subsequent proceeding the validity of the condition upon which sen- 
tence was suspended, see also: State v .  Hezuett, 270 N.C. 348, 154 
S.E. 2d 476; State v. Duncan, 270 K.C. 241, 154 S.E. 2d 53; State v. 
Seagraves, supra; State v. Robinson, supra. General statements found 
in State v .  Collins, 247 N.C. 248, 100 S.E. 2d 492, and in State v .  
Henderson, 207 N.C. 258, 176 S.E. 758, to the effect tha t  a defendant, 
having accepted a suspended qentence without appeal, cannot there- 
after attack the validity of the conditions of such suspension, are in 
conflict with this well established rule and are, therefore, not ap- 
proved. -4 condition which is a violation of the defendant's constitu- 
tional right, and, therefore, beyond the power of the court to impose, 
is per se unreasonable and subject to attack by the defendant upon 
the State's subsequent motion to put the sentence into effect for vio- 
lation of that condition. See: State v. Rhinehart, 267 N.C. 470, 148 
S.E. 2d 651; State v. Doughtie, 237 N.C. 368, 74 S.E. 2d 922; Myers 
v. Rarnhardt, 202 N.C. 49, 161 S.E. 715; State v .  Whi t t ,  117 N.C. 
804, 23 S.E. 452. 

This Court has recogniaed the authority of the trial court to  im- 
pose a prison sentence and suspend the same upon condition tha t  the 
defendant make compensatory paynlents to the person injured by 
his criminal act. See: State v .  Robinson, supra; State v .  Simmington, 
235 X.C. 612, 70 S.E. 2d 842; 1 1 f ~ e r s  v. Rarnhardt, supra; State v .  
Whi t t ,  supra. In the Simmington case, the Court said that  the ques- 
tion of whether the activation of a prison sentence for the defend- 
ant's failure to make such compensatory payments amounted to im- 
prisonment for debt in violation of the above quoted constitutional 
provision was not before i t ,  but then went on to sustain the order 
activating the sentence, saying, ('When he is imprisoned, he will be 
imprisoned for his breach of the criminal law and not for the failure 
to pay damages." 

[5] We have found no decision of this Court sustaining an order 
putting into effect a prison eentence for the failure of the defendant 
to pay obligations incurred by him otherwise than as the result of 
the act for which he was originally convicted, with the exception of 
the obligation imposed by law for the support of the defendant's 
wife or child. In  our opinion, i t  is not sufficient to say, as was said in 
State v. Simmington, supra, that  when such defendant is imprisoned 
he will be imprisoned for his criminal act and not for his nonpayment 
of his debt. The purpose of the above quoted provision of our Con- 
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stitution was to prevent the use of the criminal process to  enforce 
the payment of civil obligations, directly or indirectly. To  suspend 
a sentence of imprisonment for a criminal act, however just the 
sentence may be per se, on condition that  the defendant pay obliga- 
tions unrelated to such criminal act, however justly owing, is a use 
of the criminal process to enforce the payment of a civil obligation 
and lends itself to the oppressive action which the provision of the 
Constitution was designed to forbid. To  sustain the suspension of 
sentence upon such a condition would invite misuse of the practice 
of suspending sentence. I t  would substitute for the humane consid- 
eration and the objective of reformation, upon which the practice 
ought to rest, an entirely different purpose. See: State v. Hilton, 151 
N.C. 687, 65 S.E. 1011; State v. Dozightze, supra. 

[6] In the present caqe, the ~entence of imprisonment was sus- 
pended upon three conditions: (1) Paynlcnt of a fine and costs; (2) 
payn~ent  "of $7,326.29 for the use and benefit of North Carolina Na- 
tional Rank"; and (3)  remaining on general good behavior and not 
violating any criminal lam of the State. It is not contended that  the 
first or the third of these conditions has been broken by the defend- 
ant. Hc has now heen ordered to jail because he has not paid tlie sum 
of money which, presumably, he latvfully and justly owes the bank. 
There is nothing whatever in this record to show that >uch indebted- 
new, ores and above the $631.78 nlcntioned in the warrant, was con- 
tracted fraudulently or that it grew out of the defendant's use of the 
bank credit card. I t  is obvious from the face of the warrant upon 
which the defendant was tried that  the major part of this indebted- 
ness was not crclated by the criminal acts to which the defendant en- 
tered his plea of guilty. If, indeed, this indebtedness, or any part  
thereof, arosc out of some other use of the credit card issued by the 
bank to this d~fendan t ,  which use was a violation of the criminal 
lam, the right of the State to try the defendant therefor upon proper 
criminal process is not before us in this case. 

We do not have before u~ for determination the validity of the 
.tatutory provlrion t!iat a +cries of independent and unrelated mis- 
uses of a bank crcdit card, each constituting a mivlemeanor within 
itself, will, in their totality, constitute n felony, if they all occurred 
within a cpccificd period of time Foe: G S 14-113 13; '2.8. 14-113.17. 
It is also unnecessary to determine in this case whether the process 
upon which thc defcndant is charged with the violation of G.S. 
14-113.13 must charge each wrongful uze of the c u d  in a separate 
count. 
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The sole question before us is whether the second condition upon 
which the defendant's sentence was suspended is valid. We hold i t  
is not and, therefore, the order of the Superior Court putting the  
prison sentence into effect because of his breach of this condition was 
error and must be vacated, irrespective of wilfulness or want of law- 
ful excuse for the breach of the condition. 

The Court of Appeals was in error in remanding this matter to 
the Superior Court for further hearing. It should have simply va- 
cated the order of the Superior Court which put the prison sentence 
into effect, without prejudice to the right of the State to move for  
activation of the sentence if the defendant has violated, or hereafter 
violates, the third condition upon which the sentence was originally 
suspended. The matter is hereby remanded to the Court of Appeals 
for the entry of a judgment in accordance with this opinion. 

Error and remanded. 

NORTH CARO1,IS.i STATE HIGHWAY COMMISSIOX v.  ASHEVILLIC 
SCHOOL, INC. 

So.  24 

(Filed 13 May 1970) 

1. Eminent Donlain § 3; Highways and Cartways § 1- public pur- 
pose - private road 

The Highway Commission can condemn property only for a public pur- 
pose and cannot take the land of one property owner for the sole purpose 
of constructing :I road for thc private m e  of another. 

2. Eminent Domain 8 3- public or private purpose - question for 
courts 

When the facts are  determined, the question of whether a proposed 
road will serve a public or private purpose is one of lam for  the courts. 

3. Eminent Domain 1 ;  Highways and Cartways 5 4- access road 
for landlocked property - "frontage road" 

Road constructed by the  Highway Commission to provide access to pri- 
vate pro1)ert.v which would otherwise be landlocked by construction of s 
controlled-access highway is a "frontage road" within the meaning of G.S. 
136-89.52. G . 8 .  136-89.49. 

4. Eminent Domain 8 3- public or private purpose - incidental pri- 
vate benefit 

The exercise of the power of eminent domain for a public purpose which 
is primary and parnniount will not be defeated by the fact tha t  inci- 
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dentally a private use or benefit will result which would not of itself 
warrant an exercise of the power. 

6. Eminent Domain 8- condemnation t o  provide access t o  property 
landlocked by highway construction - public purpose - statutory au- 
thority 

Condenmation of land by thc State Highway Commission to provide 
* access to private property which otherwise would hare been landlocked 
by the Highway Commission's construction of a controlled-access inter- 
state highway was for a public purpose and was authorized by G.S. 136-19, 
G.S. 138-89.49 and G.S. 136-89.52. 

MOORE, J., did not participate in the consideration or decision of this case. 

APPEAL by defendant under G.S. 7-4-30(1) to review the de- 
cision of the Court of Appeals (5  N.C. App. 684, 169 S.E. 2d 193) 
reversing judgment of AfcLean, J., 14 October 1968 Civil Session of 
BUNCOMBE, docketed and argued in the Supreme Court as Case No. 
42 a t  the Fall Term 1969. 

Plaintiff, North Carolina State Highway Commission, instituted 
this action on 11 M a y  1964 to condemn seven separate areas, total- 
ing approximately 5.6 acres and contained within a 277-acre tract 
belonging to defendant. In its complaint and declaration of taking 
plaintiff asserted: (1) Those portions of defendant's property, shown 
on plan sheets 12, 13, 14, and 15-A attached to the complaint, are 
required for the construction of State Highway Project 8.19095. 
(This project involved the construction of a section of Interstate 
Highway No. 40 and the relocation of the Sand Hill Road to over- 
pass it.) (2) Plaintiff condemns the described lands under the au- 
thority of G.S. 136-19 and G.S. 136-103 e t  seq. and takes a "fee 
simple title to right of way and additional easement, in perpetuity, 
for construction for all purposes for which the plaintiff is authorized 
by law to ~ u b j e c t  the same." Access is controlled and limited solely 
to the points designated on the plan sheets. (3) Plaintiff's estimate 
of just compensation for the land taken is $4,300.00 which has been 
deposited to defendant's credit with the Clerk of the Superior Court 
of Buncombe County. 

Thereafter defendant withdrew the deposit and filed answer ad- 
mitting all material allegations of thc con~plaint but alleging its 
damage to be $30,000.00. 

A consent order was entered by Anglin, J., on 20 October 1966 
adjudging (1) that  all issues other than the issue of damages had 
been resolved by consent of the parties; (2) that the State Highway 
Commission acquired a fee simple title to tracts 1-6 and a drainage 
easement in the seventh t ract ;  and (3) tha t  access was fully con- 
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trolled on new right-of-way tracts 3, 4, and 6 and on that  portion 
of new right-of-way tract 5 lying south of a line marked "C/A" 
(controlled access) as shown on the official map of the project. 

Tract  No. 5 is the southeastern corner of defendant's property 
and contains ,335 acres. This appeal, however, involves only tha t  
portion of tract 5 (containing .074 acres) which lies north of the 
line C/A, the shaded area on the illustrative map inserted in this 
opinion. The approximate dimensions of the area are 40 x 90 x 50 
x 100 feet. 

I t  is established by stipulation that  C. A. Mashburn owned 1.5 
acres adjoining the southeast corner of defendant's lands. On this 
tract is located the Mashburn one-family residence. Plaintiff re- 
quired tha t  portion of the Mashburn property lying south of the 
line C/A for Project 8.19095, the area within the heavy black lines 
on the illustrative map. The only access to the Mashburn property 
was a driveway through this area to the Sand Hill Road. The con- 
demnation of the area within the heavy black lines would leave the 
remaining Mashburn tract landlocked. 

On 3 June 1964, in consideration of $8,300.00 and plaintiff's agree- 
ment to relocate their driveway and a waterline, Mr. and Mrs. Mash- 
burn conveyed to plaintiff the property within the heavy black lines. 
The  conveyance specified tha t  the relocated driveway would be 12 
feet in width, approximately 105 fret long, surfaced with crushed 
stone and connected with Sand Hill Road. There was no other written 
agreement between plaintiff and the Mashburns, and there has been 
no conveyance of any lands or easement from plaintiff to the Mash- 
burns. Plaintiff constructed the driveway over the hatched portion 
of tract 5 as shown on the illustrative map. Had  not plaintiff utilized 
tha t  part of tract 5 as an access road the Rlashburn property would 
have been completely landlo~lted, and plaintiff's evidence tended to 
show i t  would have had to pay the Maqhburns about $40,000.00 for 
their property. 

On 10 May 1968 defendant moved for permission to amend its 
answer in order to allege: That  part  of tract 5 lying north of line 
C/A and east of the Mmhburn property line was not required for a 
public purpose; it was taken for a private purpose ('in that  the same 
was appropriated to provide the said C:. A. Mashburn with a private 
driveway leading across the property of this defendant . . . ." 
Judge McLean allowed the amendment on 11 June 1968. B y  this 
amendment defendant attempted, for the first time, to challenge 
plaintiff's power to condemn a portion of its property. 

Thereafter plaintiff amended its complaint and declaration of 
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taking to allege that i t  proceeded in this action under the authority 
of G.S. 136-19 e t  seq., G.S. 136-18, G.S. 136-54, and G.S. 136-89.48 
through G.S. 136-89.58. In a reply to the amended answer i t  alleged, 
inter aha: (1) When defendant withdrew the deposit on 21 May 
1964 i t  had knowledge that plaintiff was taking the land for the pur- 
pose of providing access to the Mashburn lands, and by the with- 
drawal i t  waived any right to contest the propriety of the taking; 
and ( 2 ) ,  having waited three and a half years aftcr the completion 
of the driveway before amending its answer, defendant is barred by 
its laches from contesting plaintiff's right to take the land. 

Subsequently, defendant amended its answer to allege that  if G.S. 
136-18(6) "purports to give plaintiff the power to condemn excess 
lands beyond those necessary for use in the road right of way or for 
maintenance. . . ." the same is unconstitutional and a violation of 
5 17, Article I of the Constitution of North Carolina and the Four- 
teenth Amendment to the Constitution of the United States. 

On 14 October 1968 Judge McLean heard this matter upon stip- 
ulations and evidence offered by both parties. In  addition to facts 
substantially as detailed above, he found the following: (1) Tha t  
portion of tract No. 5 north of the line C/A is not necessary for the 
maintenance or lateral support of th? relocated Sand Hill Road. (2) 
The only reason plaintiff attempted to condemn that  area was to pro- 
vide access to the hlaehburn property from relocated Sand Hill Road. 
(3) Defendant had no knowledge of the use to which plaintiff in- 
tended to put the area in dispute a t  the time i t  filed answer or on 20 
October 1966, the date of the consent order settling the issues. Judge 
McLean concluded as a matter of law tha t  the disputed area was 
not needed for a public purpose, and the taking was therefore un- 
constitutional. He also adjudged (1) tha t  defendant was not bound 
by the consent order of 20 October 1966 and tha t  i t  had not waived 
its "right to oppose the taking of its property for private purposes"; 
and (2) that  plaintiff had not acquired title to the disputed area. 
Whereupon, he ordered plaintiff "to return dominion and control of 
said lands" to defendant. 

Plaintiff excepted to the court's findings of fact and conclusions 
of law and appealed. The Court of Appeals reversed. It held: (1) I n  
providing the landlocked Mashburn property access to Sand Hill 
Road over the disputed area, plaintiff was acting within its statutory 
and constitutional authority for a public purpose. (2) The consent 
order of 20 October 1966 (which defendant did not move to vacate 
or modify), was res judicata of plaintiff's right to condemn all of 
tract No. 5. (3) Defendant's withdrawal and retention of the deposit 
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which plaintiff had made on 11 M a y  1964 precluded defendant from 
questioning plaintiff's right to condemn all the lands described on 
the plan sheets attached to the complaint. 

Relying upon G.S. 7A-30(1), defendant appealed to the Supreme 
Court alleging the violation of rights guaranteed to i t  by Article I 
5 17 of the Constitution of North Carolina and the Fourteenth 
Amendment to the Constitution of the United States. 

Robert Morgan, Attorney General; Harrison Lewis, Deputy At- 
torney General; and I. B. Hudson, Jr., Trial Attorney, for the State. 

Bennett, Kelly & Long for defendant appellant. 

Defendant bases its right of appeal to this Court upon the premise 
that  plaintiff's taking of the ,074-acre tract in dispute involves a 
substantial constitutional question. State v .  Colson, 274 N.C. 295, 
163 S.E. 2d 376, cert. denied, 393 U S .  1087. The appeal presents this 
question: In  building a controlled-access highway, is the State High- 
way Comnliseion empowered to condemn land reasonably necessary 
to furnish access to private property which would otherwise be land- 
locked by the construction? 

An unfortunate, but unavoidable, consequence of the construc- 
tion of limited-access highways is the destruction of the egress and 
ingress of abutting landowners. However, by G.S. 136-19, the State 
Highway Commission is authorized to acquire by purchase, donation, 
or condemnation such land and interests in land "as i t  may deem 
necessary and suitable for road construction, ~naintenance, and re- 
pair, and the necessary approach and ways through." 

In  the establishment of controlled-access facihties the Highway 
Commission is also granted leave to condemn private property for 
"service or frontage roads." G.S. 136-89.52. Such a road is defined 
as "a way, road or street which is auxiliary to and located on the 
side of another highway, road or street for service to abutting prop- 
erty and adjacent areas and for the control of access to such other 
highway, road or street." G.S. 136-89.49. I n  addition, G.S. 136-18(16) 
authorizes the Highway Con~mission to acquire title to land for the 
purpose of exchanging i t  for other realty to be used in establishing 
highways or removing dangerous obstructions a t  intersections. 

[I, 21 It is elementary law that  the Highway Commission can 
condemn property only for a public purpose and tha t  i t  cannot take 
the land of one property owner for the sole purpose of constructing 
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a road for the private use of another. Highway Commission v .  Batts, 
265 N.C. 346, 144 S.E. 2d 126; Charlotte v. Heath, 226 N.C. 750, 40 
S.E. 2d 600. Any highway condemnation proceeding, however, may 
incite controversy as to whether the proposed road will serve a public 
or private purpose. Highway Commission v. Thornton, 271 N.C. 227, 
156 S.E. 2d 248; Highway Commission v. Batts, supra. This ques- 
tion, when the facts are determined, is one of law for the courts. 
Redevelopment Commission v. Banlc, 252 N.C. 59.5, 114 S.E. 2d 688. 

[3] Plaintiff did not purport to condemn the access road into the 
Mashburn property under G.S. 136-18(16). I t  retains title to the 
.074-acre tract in question, which is shown on the official map of 
Project No. 8.19095 ns part  of the new right of way of the Sand 
Hill Road. Thus the constitutionality of G.S. 136-18(16), debated in 
defendant's brief, is not a t  issue on this appeal. The "Mashburn road" 
comes within the statutory definition of a frontage road. G.S. 136- 
89.49. As such i t  would also be available to provide access to  defend- 
ant's abutting property if the nature of the terrain permits. How- 
ever, a t  the present time it serves only one individual's land, and 
the question is whether such a road constitutes a public or a private 
use. 

Defendant, contending that  the road scrves only a private use 
relies upon State Highzcuy Commission v. Batts, supra, to  prevent 
the taking. The facts in Batts, however. bear no relation to this case. 
In  Batts, plaintiff sought to condemn land for Project No. 5.322, n 
secondary road dcsigned to serve five farm properties on which were 
four houses. Thc occupants were all members of the Batts family. 
It was to begin a t  the boundary of another secondary road and run 
3,316 feet to a dead end. I n  a four-to-three decision, this Court held 
that the Batts road would serve only a private purpose and pro- 
scribed the condemnation. Project 5.322 was entirely a Batts project, 
instigated by the written request of Mr.  and Mrs. Batts. The Mash- 
burn road is auxiliary to, and necessitated by, the construction of 
Interstate Highway Yo. 40. It is an incbidental part  of a comprehen- 
sive and complex highway project of national significance. 

141 Even though the principal use of the Mashburn drive is to 
provide access to private property, the public interest required its 
establishment, and the public purpose for which the land was taken 
continues to be accomplished. Redevelopment Commission v. Banlc, 
supra. The applicable rule is well stated in 26 Am. Jur.  2d Eminent 
Domain $ $  32, 33 a t  pages 681, 684 (1966): "[Tlhe exercise of emi- 
nent domain for a public purpose which is primary and paramount 
will not be defeated by the fact that incidentally a private use or 
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benefit will result which will not of itself warrant the exercise of a 
power. . . . The controlling question is whether the paramount 
reason for the taking of the land to which objection is made is the 
public interest, to which benefits to private interests are merely in- 
cidental, or whether, on the other hand, the private interests are 
paramount and controlling and the public interests merely inci- 
dental." 

In Luke  v. iMassachusetts Turnpike Authority,  337 Mass. 304, 
149 N.E. 2d 225 (1958), a condemnation proceeding equivalent to 
the instant case, the Supreme Judicial Court of hlassachusetts ap- 
plied the foregoing rule to an access route such as the Mashburn way. 
I t  concluded that  its acquisition was merely one incident of the huge 
undertaking of constructing a turnpike across the State and that  it 
"would be closing the eyes to reality" to say that such an access road 
served no public purpose. "Procuring an easement and creating a 
right of way for the benefit of parcels of land incidentally deprived 
of all or of some means of access to an existing way are but a by- 
product of tha t  undertaking." Id .  a t  309, 149 N.E. 2d a t  228. 

In construing a statute containing language almost identical with 
that of G.S. 136-89.49(3) and G.S. 136-89.52, the Supreme Court of 
Indiana (relying upon Luke v. Jfassach.usetts Turnpike Authority,  
supra) held that  a service road alleviating "a landlocked condition" 
caused by the construction of a freeway constituted a public use 
"whether such road served one property owncr or many." A n d r e w  
u. State, 229 N . E .  2d 806 (Ind. 1967). Incidentally, the Court noted 
that "if the State of Indiana is not in a position to minimize the dam- 
ages paid to landowners, then the cost of interstate highways would 
*oar astrono~r~ically and Indiana would be dotted abnormally with 
landlocked real estate." Id .  a t  810. 

Reason supports the "by-product" rationale, and it has been 
adopted by the majority of courts deciding the question here pre- 
sented. The cases are collected and cited in the opinion of the Court 
of Appeals. Highway Commission v. School, 5 N.C. App. 684, 691, 
169 S.E. 2d 193, 197. See also Brown v. United States, 263 U.S. 78; 
Pitznogle v. Western J f d .  R. R. Co., 119 1Id.  673; Smouse v. Kansas 
C i t y  S. Rlzc. Co., 129 Kan. 176, 282 P. 183. 

[5] We hold that the taking of defendant's .074-acre tract to pro- 
vide access to the Mashburn land, landlocked by the construction 
of Interstate Highway No. 40, was for s public purpose and that 
G.S. 136-19, G.S. 136-89.49, and G.S. 136-89.52 authorized the con- 
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demnation. This decision renders moot defendant's assignments of 
error involving the questions of waiver and estoppel by judgment. 

The decision of the Court of Appeals is 

Affirmed. 

MOORE, J., did not participate in the consideration or decision 
of this case. 

A. P. CARLTON v. W. H. AXDERSON AND RASDALL SHEPPARD 

So. 45 

(Filed 13 May 1'3'70) 

Frauds, Statute of g 7;  Boundaries g 10; Vendor and Purchaser 8 3- 
option contract - description of land 

Description in an  option contract referring to the land to be conveyed 
as "a certain tract or parcel of land lc~cated in ........................ Township, 
Guilford County, North Carolina, and described a s  follows: About Four 
Acres situated a t  the North-East Intersectiou of Mt. Hope Church Road 
and Interstate 83" is held insufficient to comply with the statute of frauds. 
and consequently the option is unenforceable. G.S. 22-2. 

APPEAL by defendants from the decision of the North Carolina 
Court of Appeals reversing a judgment of nonsuit entered in the Su- 
perior Court of GUILFORD County a t  its July 7, 1969 Session. The 
decision of the Court of Appeals was written by Judge Brock, and 
concurred in by Judge Graham. However, Judge Britt, the third 
member of the panel, filed a dissent. The defendants appealed to this 
Court as a matter of right. 

The plaintiff instituted this action on March 12, 1969, and filed 
a verified complaint in which he alleged that  the defendants, in con- 
sideration of $500 paid and $39,500 to be paid, agreed to convey to 
the plaintiff certain lands described as follows: 

. . . . . . . . . . . . . . .  ". . .  a certain tract or parcel of land located in 
Township, Guilford County, North Carolina, and described as 
follows: About Four Acres situated a t  the North-East Intersec- 
tion of Mt. Hope Church Road and Interstate 85." 

The plaintiff alleged that  within the time specified in the option, 
he tendered to the defendants the sum of $39,500, and demanded a 
deed for the described tract of land. The defendants refused to 
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execute a deed. The plaintiff alleged the land, a t  the time he de- 
manded the deed, was reasonably worth $100,000; tha t  he had been 
damaged by the defendants' wrongful breach of the contract in the 
sum of $60,500, for which he demanded judgment. 

The defendants, by answer, admitted that  they executed the 
paperwriting and tha t  they received $500 from the plaintiff, which 
they agreed to return. They further admitted tha t  the plaintiff had 
tendered $39,500 and demanded a deed, which they refused to execute. 
As a plea in bar of the plaintiff's right to recover, the defendants al- 
leged the paperwriting, a copy of which was attached to the com- 
plaint and made a part  of it, was insufficient to identify any tract 
of land and did not comply with G.S. 22-2, which required such 
agreement to be in writing. 

After hearing, Judge Peel entered judgment sustaining the plea in 
bar, ordered the defendants to return to the plaintiff the $500 which 
had been advanced. From the judgment sustaining the plea in bar 
and dismissing the action, the plaintiff appealed to the North Car- 
olina Court of Appeals, which reversed the judgment. Judge Britt  
dissented. The defendants appealed to this Court. 

Booth, Fish R. Adams b y  J .  Patrick A d a m  and H .  Marshall 
Simpson for the plaintiff.  

Jordan, Wright ,  ATichols, Ca f f rey  & Hill b y  Luke Wright and 
Edward L. Murrelle for the defendants. 

This case presents one clear-cut question of law. Does the mem- 
orandum signed by the defendants contain a description of the land 
sufficiently definite to meet the requirements of the statute of frauds? 
The requirements are easily stated. Difficulty arises in their applica- 
tion. Some descriptions are 90 precise and definite as to leave no 
doubt about their sufficiency. Others are so vague and indefinite as 
to leave no doubt as to their insufficiency. Somewhere between these 
extremes is a dividing line. Near the line on either side is a twilight 
zone where the court must decide on which side a contested descrip- 
tion falls. Trouble arises in the borderline cases. 

G.S. 22-2, in material substance, provides all contracts to sell and 
convey land or any interest therein ". . . shall be void unless said 
contract, or some memorandum or note thereof, be put in writing 
and signed by the party to be charged therewith, or by some other 
person by him thereto lawfully authorized". Many times this Court 
has been confronted with and has decided the question whether a 
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description is sufficiently definite to identify the land involved. The 
cases are listed and annotated in Volume D l ,  Michie's Replacement, 
1965, and in the 1969 Cumulative Supplement thereto. The general 
rule governing decision was stated in Searcy v. Logan, 226 N.C. 562, 
39 S.E. 2d 593 (opinion by Winborne, ,J., later C.J.) : 

"This Court has uniformly recognized the principle tha t  a deed 
conveying land, or a contract to sell or convey land, or a mem- 
orandum thereof, within the meaning of the statute of frauds, 
G.S., 22-2, must contain a description of the land, the subject 
matter thereof, either cer toh in itself or capable of being re- 
duced to certainty by reference to something extrinsic to which 
the deed, contract or memorandum refers." 

We quote here the full description as disclosed in the written 
~nernorandum: ". . . a certain tract or parcel of land located in 

Township, Guilford County, North Carolina, and 
described as follows: About Four Acres situated st the North-East 
Intersection of hl t .  Hope Church Road and Interstate 85." I t  is ob- 
vious the memorandum is sufficient to locate the intersection of the 
two roads. The compass will properly locate the northeast of the in- 
tersection. The description will place the beginning corner a t  the 
intersecting point of the roads. Assuming that  one of the boundary 
lines is on M t .  Hope Church Road and the other is on Interstate 85, 
how are we to determine the length of each line and how are we to 
find the closing lines necessary to include a tract of land? We must 
find the location of the boundary lines from the writing, or from 
something referred to therein. Patently, the writing is not sufficient 
to complete a description. Any tract or parcel of land containing 
about four acres at the intersection is the complete description. The 
writing refers to nothing more. Actually. only one point in the pos- 
sible perimeter is fixed by the written description - the intersection 
of the church road and 1-85. A surveyor can locate the point of the 
intersection. Thereafter, nothing else is certain or capab!e of being 
made certain by anything referred to in the writing. 

We hold the memorandum insufficient to meet the requirements 
of G.S. 22-2, for the writing itself does not point to anything except 
two roads. These roads do not enclose any boundary. Powell v. Mills, 
237 N.C. 582, 75 S.E. 2d 759; Kelly v. Iielly, 246 N.C. 174, 97 S.E. 
2d 872; Deans v. Deans, 241 K.C. 1, 84 S.E. 2d 321; Breaid v. Mun- 
ger, 88 N.C. 297. The trial court was correct in sustaining the plea 
in bar. The Court of Appeals committed error in reversing the judg- 
ment. The decision is 

Reversed. 
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STATE O F  NORTH CAROLINA r. ICICHARL) WILLIAM ACCOR 
- AiYD - 

STATE O F  NORTH CAROLINA v. WILLARD JIOORE 

So.  26 

(Filed 13 J1:l~- 19'70) 

1. Criminal Law 5 160- correction of court minutes - patent error 
- remand 

Criminal action is remanded to fhc. superior court for correction of 
patent errors appearing on the face of the official minutes, where (1) the 
minute entries a r e  in irreconcilable conflict nit11 r'qwct to the verd~ct. 
against the defendants and ( 2 )  tlw minute entries sliow that  fourteen 
jurors were selected, sworn and e ~ n l ~ i ~ ~ i c l l e d  but the entries a r e  silent :IN 

to wllen the alternate jurors were eacnqrd. 

2. Criminal Law § 160- correction of ~ninutes- superior court 
The correction of the official niinutes of thv sulwrior conrt must be ~ m i l e  

in the superior court. 

APPEAL by defendants from lllay, Special Judge, May  26, 1969 
Session of GASTOS Superior Court, docketed and argued as No. 55 at 
Fall Term 1969. 

Defendants were tricd upon the following bill of indictnient, ~ 2 2 . :  

"THE JURORS FOR T H E  STATE UPON T H E I R  OATH PRE- 
SENT, Tha t  Richard Williani Accor and Willard Moore late of the 
County of Gaston on the 4th day of March, 1969, about the hour of 
2:15 AM in the night of the same day, with force and arms, a t  and 
in the county aforesaid, the dwelling lloubc of one Mr. and Mrs. 
Witt AIartin, 1609 Jackson Road, Gaqtonia, North Carolina, there 
situate, and then and there actually oc7cupied by Mr. and Mrs. M71tt 
Martin, ,James Martin, Elizabeth JIartin Carson feloniouqly and 
burglariously did break and enter. w ~ t h  intent, the goods and rhat- 
tels of the said Mr. and RIrs. Witt Martin, James Martin, Elizabeth 
Martin Carson in the said dwelling house then and there being, then 
and there feloniously and burglariously to steal, take and carry away 
clothing, goods, and other per~onal  property of 3Ir.  and Mrs. Witt 
Martin, James Martin and Elizabeth Martin Carson against the 
peace and dignity of the State." 

,4t trial, each defendant was represented by court-appointed coun- 
sel, defendant Moore by Steve Dolley, Esq., of the Gaston Bar, and 
defendant Accor by Tim L. Harris. Esq., of the Gaston Bar. 

Evidence was offered by the State and by each defendant. 

After the verdicts, judgments and appeal entries referred to bc- 
low, the court was advised that private counscl had been retained to 
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STATE 2i. ACCOR AND STATE V .  MOORE 

represent defendants. Thereupon, in accordance with their motions, 
the court entered orders allowing JIessrs. Dolley and Harris to 
withdraw as counsel for the respective defendants. 

The record on appeal is voluminous, containing 482 mimeographed 
and single-spaced pages. Rlultiple questions are raised by the assign- 
ments of error and by the appellants' brief. 

The record certified to this Court shows, as the official minute en- 
tries in the office of the Clerk of the Superior Court of Gaston County 
in respect' of the verdicts, the following: 

" J U R O R S  - VERDICT (Accor) 
"The defendant pleads Not Guilty, whereupon the following jurors 

were selected, sworn, and empanelled in the above entitled case: 

1. William R. Dameron 7. Elmer D. Thomas 
2. Basil E .  Ballard 8. JYilliam L. Spears 
3. Ralph J. Harrison 9. Rufus G. Hardin 
4. Gilmer E. Saunders 10. Mildred H.  Oates 
5. Roger W. Yates 11. It. T. Beam 
6. Alene 0. Holloway 12. Earsel F. Liggon 

13. James P. Bigham 
14. Walter A. Rials 

( a )  At the close of the State's evidence, the court orders a 
verdict of Not Guilty. 

(b)  At the close of the State's evidence, the defendant pleads 
Guilty. 

(c) The jury heretofore sworn and empanelled to try the issue 
for their verdict say that  the defendant is Found Guilty, of 
the charge of First Degree Burglary. 

"This the 11th day of June, 1969. 
/s/ Patricia M. Leigh 
Deputy Clerk Superior Court. 

" J U R O R S  - VERDICT (Moore)  

"The defendant pleads Not Guilty, whereupon the following 
jurors were selected, sworn, and empanelled in the above entitled 
case: William R. Dameron and 13 others, as named above. 

( a )  At  the close of the State's evidence, the court orders a 
verdict of not guilty. 

(b)  At the close of the State's evidence, the defendant pleads 
Guilty. 
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(c) The jury heretofore sworn and empanelled to t ry  the issue 
for their verdict say that  the defendant is Found Guilty, of the 
charge of First  Degree Burglary. 

"This the 11th day of June, 1969. 

/s/ Patricia M. Leigh 
Deputy Clerk Superior Court." 

The record before us shows tha t  the official minute entries in the 
office of the Clerk of the Superior Court of Gaston County contain, 
as to each defendant, the following record in respect of the plea, ver- 
dict, judgment and commitment. 

"In open court, the defendant appeared for trial upon the charge 
o r  charges of First  Degree Burglary and thereupon entered a plea 
of Kot Guilty. 

"Having been found guilty of the offense of Burglary in the First 
Degree with recommendation tha t  the punishment be imprisonment 
for life in the State's Prison, which is a violation of G.S. 14-51 and 
of the grade of felony. 

"It is ADJUDGED that the defendant be imprisoned for the term 
of his natural life in the State's Prison in Raleigh, N. C. 

"It is ORDERED that  the Clerk deliver two certified copies of 
this judgment and Commitment to the Sheriff or other qualified offi- 
cer and that  said officer cause the defendant to be delivered, with 
such copies as commitment authority, to the appropriate official of 
the State Department of Correction." 

Notice of appeal was given by each defendant. 

Attorney General Morgan, Deputy Attorney General Moody and 
Assistant Attorney General Harrcll for the State. 

Chawzbers, Stein, Ferguson & Lanning by J .  LeVone Chambers 
for defendant appellants. 

BOBBITT, C.J. 

[I] Decision of the questions raised by defendants' assignments 
of error and discussed in their brief must be deferred until the patent 
error appearing on the face of the official minutes has been corrected 
by appropriate proceedings. 

In  respect of the verdicts as recorded in the official minutes, the 
portions designated ( a ) ,  (b) and (c) are in irreconcilable conflict. 
Obviously, these minute entries were made within the framework of 
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n form which, i f  used as intended, contemplated tha t  in any case 
where a verdict of guilty was returned the portions designated ( a )  
and (b)  would be stricken. Moreover the portion designated (c) 
*bows the jury found defendant "Guilty of the charge of First  De- 
gree Burglary," but does not show the jury recommended tha t  the 
punishment be imprisonment for life in the State's prison. 

The case on appeal contains a statement of the proceedings when 
the verdicts were taken. It sets forth that,  as to each defendant, the 
verdict as announced by the foreman of the jury was that  each de- 
fendant "is guilty of burglary in the first degree with recommenda- 
tion that the punishnlcnt be imprisonment for life in the State's prison 
, . ." Too, it shows that,  as to each defendant, the jury was polled 
and each juror then agreed and assented to tha t  verdict. 

;\loreover, as stated in the quoted official minutes, fourteen jurors 
were selected, sworn and empanelled. This is in accord with what is 
set forth in the caw on appeal. The rase on appeal indicates the alter- 
nate jurors were not on the jury when the verdicts were returned and 
the jurors were polled. However, both the official minutes and the 
case on appeal are silent as to when the alternate jurors were excused. 

[2] The official minutes must be corrected to speak the truth in 
respect of the verdicts and in respect of when the alternate jurors, 
Janies P. Bigham and Walter A. Rials, were excused. The cor- 
rections of the official minutes of the superior court must be made in 
the superior court. State v. Old, 271 N.C. 341. 156 S.E. 2d 756, and 
cases cited. 

The following from the opinion of Higgins, J., in State v .  Old, 
supra, is equally applicable to the present factual situation: " (1 ) t  
becomes the duty of this Court, under its supervisory power, to re- 
mand the action to the Superior Court with directions that  notice 
be given to counsel and parties, and after hearing, to certify any 
corrections necessary to make the record conform to the facts. I n  a 
criminal case, the solicitor should be given notice as well a s  defense 
counsel, and the defendant should be before the Court. It is the duty 
of the Superior Court to correct its own records in the manner pointed 
out by this Court in State v. Cannon, supra (244 N.C. 399, 94 S.E. 
2d 339)) and State v. Stubbs, 265 N.C. 420, 144 S.E. 2d 262." 

The use of the form here involved in making minute entries has 
resulted in serious and recurring errors. The pitfalls are so great, the 
use of this form should be discontinued. 

The action is remanded to the superior court for correction of 
the official minutes. As soon as made. the corrections shall be certi- 
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fied to this Court and attached to and made a part  of the record on 
appeal. 

Remanded for correction of superior court records, 

Ih' THE MATTER O F  THE IMPRISONMENT O F  E. H. HESSIS 

No. 34 

(Filed 13 May 1970) 

1. Contempt of Court §s 2, 4- direct contempt - picketing court- 
house - sufficiency of tindings to support wilful interference with trial 

A petitioner who was picketing the  courthouse in which a superior 
court judge was  holding trial cannot be punished for direct contempt of 
court on the ground tha t  his conduct constituted a wilful interference 
with the  tr ial ,  where there a r e  no findings in the judge's contempt order. 
and no evidence in the record sufficient to support findings, tha t  petitioner 
had knowledge that  court was in sessim or that  his conduct was  inter- 
fering with the  regular conduct of business a t  a court session. 

2. Habeas Corpus 8 2; Courts 3 9- review of contempt order - 
authority of another trial judge 

A superior court judge in a habeas corpus proceeding has no authority 
to reverse or modify the order of another superior court judge which 
held the petitioner in contempt of court;  however. the  judge does have 
authority to order the  release of petitioner on bond while petitioner seeks 
to ha re  the contempt orders reviewed on certiorari by the  Court of .4p- 
peals. 

Ox certiorari to the Court of Appeals to review its decision re- 
ported in 6 N.C. App. 683, which affirmed an order entered July 22, 
1969, by May,  Special Judge, pursuant to habeas corpus hearing. 

The petition of E. H.  Hennis asserted he was illegally imprisoned 
in the Guilford County jail pursuant to orders entered July 16, 1969, 
by His Honor, Allen H.  Gwyn, Superior Court ,Judge then presiding 
a t  the July 14, 1969 Session of Guilford Superior Court. Judge Gwyn 
found Hennis guilty of direct contempt of court and, as punishment 
therefor, sentenced him to jail for twenty days. 

The hearing before Judge May, Superior Court Judge then pre- 
siding a t  the July 21, 1969 Session of Guilford Superior Court, was 
on Hennis' petition and Judge Gwyn's orders. Judge May made no 
findings of fact. He  denied Hennis' petition on the grounds tha t  the 
orders of Judge Gwyn were not void and, if erroneous, could be cor- 
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rected only by an appellate court. However, Judge M a y  ordered the 
release of Hennis on bond pending appellate review. 

Hennis excepted to Judge May's order and gave notice he would 
apply to the Court of Appeals for review on certiorari. 

On September 3, 1969, the Court of Appeals granted Hennis' pe- 
tition for certiorari to review ,Judge May's order. The Court of Ap- 
peals affirmed " ( t )  he order entered by ,Judge M a y  denying peti- 
tioner's release on writ of habeas corpus." ,Judge Gwyn's findings of 
fact are set forth in the opinion of the Court of Appeals. On Feb- 
ruary 11, 1970, this Court allowed Hennis' petition for certiorari. 

Attorney General Morgan, Deputy  Attorney General McCalliard 
a n d  S t a f f  Attorney Blackburn for the State. 

.\'orman R. Smith for petitioner appellant. 

[I] The case was before the Court of Appeals on certiorari to re- 
view Judge May's order. I n  response to the writ of certiorari, a tran- 
script of the entire proceedings beforc Judge Gwgn was included in 
the record before the Court of Appeals and is now before us. The  
briefs and the opinion of the Court oE Appeals relate primarily to  
the sufficiency of the findings of fact to support Judge Gwyn's orders. 
Under these circumstances, we deem it appropriate to treat the case 
as properly before us for determination of tha t  question. 

Judge Gwyn was presiding a t  the trial of a civil action for the 
collection of rent. According to his findings, Judge Gwyn observed 
"the nlovement of people to the windows. They appeared to be ob- 
serving something tha t  was happening on the outside." The court 
reporter informed him "that the court was being picketed by a man 
walking around the courthouse wearing a placard . . ." He left the 
bench and went to a window from which he observed Hennis "as he 
walked slowly around the courthouse wearing a picket sign . . ." 

It was stipulated that  i t  was sixty-one feet from the windows of 
the courtroom from which Hennis could have been observed and 
the closest point Hennis could have approached the courtroom and 
a t  the same time remained on the public sidewalk adjacent to  the  
courthouse grounds. The record is silent, as to the portion of the side- 
walk on which Hennis was walking when observed from the (second 
floor) windows of the courtroom. 
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Pursuant to Judge Gwyn's directive, the sheriff brought Hennis 
from the sidewalk into the courthouse and into the courtroom where 
Judge Gwyn was presiding. 

The findings of fact  made by Judge Gwyn are based on his per- 
sonal observations and on statements made to him by Hennis after 
the sheriff had brought Hennis before Judge Gwyn. The  record con- 
tains a transcript of the colloquies between Judge Gwyn and Hennis 
in the courtroonl. Xo other person gave testimony as to Hennis' 
conduct. 

[2] Judge May's order is based on well-established principles set 
forth by Moore, J . ,  in I n  re Burton, 257 N.C. 534, 540-541, 126 S.E. 
2d 581, 586. H e  concluded t h a t  he had no authority to  reverse or 
modify Judge Gwyn's orders even if he considered they were erron- 
eous, but  tha t  he had authority to order the release of Hennis on 
bond while Hennis sought to have Judge Gwyn's orders reviewed on 
certiorari by the  Court of Appeals. 

[I] Examination of the transcript discloses the following: No  ad- 
monition or directive was giver, Hennis to discontinue walking along 
the sidewalks adjacent to the  courthouse wearing the sandwich sign. 
H e  received no notice or warning tha t  his conduct constituted a dis- 
turbance of a court session until brought from the sidewalk to the 
courtroom and there questioned by Judge Gwyn. I n  the courtroom, 
when questioned by Judge Gwyn, he stated he "didn't do i t  with any 
intention of contempt," having been advised by the Police Depart-  
ment that  this type of protest was permissible. No  speaking or other 
noise was involved. Hennis attracted attention solely on account of 
the singular spectacle of a man strolling slowly along the sidewalk 
wearing the sandwich sign. H e  told ,Judge Gwyn: "I did not know 
nothing about whether you were in t!le courthouse today or not and 
to have no bearing on whatever is going on here today . . ." 

There are no findings, and no evidence in the record sufficient to 
support findings, t ha t  Hennis had knowledge tha t  court was in ses- 
sion or tha t  he had knowledge his conduct was interfering with thc 
regular conduct of business a t  a court session. Absent such findings, 
there is no support for the conclusion tha t  Hennis' conduct consti- 
tuted a wilful interference with the orderly functioning of a session 
of court. I n  our view, the general findings "that the acts and conduct 
of the said E. H .  Hennis were wilful and malicious and tended to 
impair the respect due its (the court's) authority" are insufficient. 

Upon the record before us, we hold tha t  Judge Gwyn erred in 
ordering Hennis into custody on July  16, 1969, for direct contempt 
of court. Accordingly the  case is remanded to the Court  of Appeals 
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for the entry of an order directing that  a judge presiding in the 
Superior Court of Guilford County enter an order providing for the 
release of Hennis from custody. 

Mindful of Judge Gwyn's long and distinguished career as an en- 
lightened, considerate and compassionate jurist, we are quite sure 
that he, if he were with US today, would concur in this disposition of 
the case. 

Reversed and remanded. 
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DISPOSITION O F  PETITIONS F O R  CERTIORARI T O  T H E  COURT OF APPEALS 

BRADLEY v. TEXACO, INC 

x o .  33 PC. 

Case below: 7 X.C. App. 300. 

Petition for writ of certiorari to Xorth Carolina Court of Ap- 
j)cals denied 28 April 1970. 

DISTRIBUTING CORP. v. PARTS, INC. 

No. 50 PC. 

Case below: 7 N.C. App. 483. 

Petition for writ of certiowrri to Sor th  Carolina Court of Ap- 
peals denied 28 ^'\lay 1970. 

KO. 49 PC. 

Case below: 7 N.C. App. 417 

Petition for writ of c e r t i o ~ a r i  to North Carolina Court of Ap- 
peals denied 12 M a p  1970. 

LICHTENBERGER v. INSURAXCE CO. 

No. 28 PC. 

Case bt.10~: 7 N.C. App. 269. 

Petition for writ of certiorari to North Carolina Court of Ap- 
]peals denied 28 April 1970. 

STATE Y. RLACI<RURT\' 

No. 27 PC. 

Case below: 6 K.C. App. 510. 

Petition for writ of certiorari to 9 o r t h  Carolina Court of Ap- 
peals denied 28 April 1970. 

STATE V. WALKER 

No. 45 PC. 

Case below: 7 N.C. App. 548 

Petition for writ of certiorari to North Carolina Court of Ap- 
~wals  allowed 12 May 1970. 
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TAYLOR V. GARRETT 

No. 52 PC. 
Case below: 7 N.C. App. 473. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 12 May 1970. 

THARPE v. BREWER 
No. 47 PC. 
Case below: 7 N.C. App. 432. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 12 May 1970. 

STATE E1)I'C'A'I'IOS ASSISTANCE AUTHORITY V. BANK OF 
STATESVILLE 

NO. 44 

(Filed 12 June 1970) 

1. Colleges and  Universities; Taxation § 7- loans to  college stu- 
dents  - revenue bonds - public purpose 

The issuance of revenue bonds by the State Education Assistance Au- 
thority pursuant to Chapter 1177, Session Laws of 1967, and the use of 
the proceeds therefrom by the Authority for the sole purpose of making 
loans to meritorious college and ~ocntional students of slender means, 
thereby minimizing the number of qualified persons whose education or 
training is interrupted, held for a public purpose. 

2. Schools § 1; Taxation 5 7- education of residents-public pur- 
pose 

The education of residents of this State is a recognized object of State 
government; hence, provision therefor is for a public purpose. N. C. Con- 
stitution, Art, IX, $ $  1, 2, 3, 6, 7. 

3. Colleges a n d  Universities- higher  education - duty of General AY- 
sembly 

Subject to constitutional limitntions, methods to facilitate and achieve 
the public purpose of providing for the education or training of residents 
of this State in institutions of highw education or post-secondary schools 
are for determination by the General Assembly. 

4. Colleges and  Universities; Taxation § 21- college loan revenue 
bonds - exemption from State  taxation - public purpose 

The prorisions of Chapter 1177, Sftssion Laws of 1967, that exempt stu- 
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dent loan revenue bonds from taxation by the State or by any of its sub- 
divisions do not contravene N. C. Constitution, Art. IT, $ ;), which provides 
that property belonging to the State or to municipal corporations shall be 
exempt from taxation, the enumerated properties in Art. V, 8 6 ,  not in- 
cluding bonds issued by the State or any State agency, since the tax- 
exempt provisions make possible a more favorable sale of the revenue 
bonds and thereby contribute substantially to the accomplishment of the 
public purpose for which they are issued. 

5. Colleges a n d  Universities; Constitutional Law 5 7- s tuden t  loan 
program - delegation of legislative authori ty  - sufficiency of loan 
s tandards  

Chapter 1177, Session Laws of 1967 (G.S. 116-209.1 et sea.), which au- 
thorizes the State Education Assistance Authority to issue revenue bonds 
and to use the proceeds therefrom for the making of loans to "residents 
of this State to enable them to obtain a n  education in an eligible institu- 
tion," pro~ides  sufficient legislative standards whereby the Authority can 
determine to which students the loans should be made, where it is implicit 
in Chapter 1177 that all loans made from the bond proceeds shall be made 
in compliance with the standards of federal legislation which supplement 
the loan program of the Authority. N. C. Constitution Art. I, 1 8 and 
Art. 11, $ 1. 

6. Colleges a n d  Universities- s tuden t  loan program - determination 
of recipients 

The oniy student loans that the Education Assistance Authority is au- 
thorized to make or purchase are  student loans which qualify under the 
federal statutes for federal assistance in respect of interest subsidy and 
guaranty. 

7. Statutes  § 4- construction a s  t o  constitutionality 
A statute will not be construed so a s  to raise a serious question as  to 

its constitutionality if a different construction which will avoid the ques- 
tion of constitutionality is reasonable. 

LAKE, J., dissenting. 

APPEAL by defendant from Bailey, J.: a t  February 9, 1970 Civil 
Session of WAKE Superior Court, certified, pursuant to G.S. 7A-31, for 
review by the Supreme Court before determination by the Court of 
Appeals. 

This action is for a declaratory judgment, G.S. 1-253 et seq., de- 
terminative of the validity of $1,500,000.00 of Revenue Bonds, Series 
B, consisting of 1,500 bonds of $1,000.00 each, issued by the State Edu- 
cation Assistance Authority (Authority). North Carolina banks of- 
fered to purchase the entire issue of $1,500,000.00 a t  par and accrued 
interest. The offers included that  of the Bank of Statesville for the 
purchase of three $1,000.00 bonds. The Bank of Statesville is ready, 
able and willing to accept and pay for these bonds if and when they 
are adjudged valid; otherwise, i t  refuses to do so. 
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The Authority was created and constituted "a political subdi- 
vision of thc State" by Chapter 1180, Session Laws of 1965, referred 
to hereafter as the 1965 Act. (The provisions of the 1965 Act were 
designated G.S. 116-201 through G.S. 116-209). The 1965 Act pro- 
vided: "The exercise by the Authority of the powers conferred by 
this Act shall be deemed and held to be the performance of an  es- 
$ential governmental function." G.S. 116-203. 

Chapter 1177, Session Laws of 1967, referred to hereafter as Chap- 
ter 1177, amended the 1965 Act, "b(4ng: G.S. 116-201 to 116-209 of 
the 1965 Cumula t i~e  Supplement," by adding a t  the end thereof 
sections designated G.S. 116-209.1 through G.S. 116-209.15. Chapter 
1177 authorized the Authority to issue student loan revenue bonds 
in an aggregate principal amount outstanding a t  any time not ex- 
ceeding $12.500,000.00. 

The case was bubmitted to Judge Bailey on an agreed statement 
of facts which, in addition to matters set forth above, contained the 
provision? quoted (with inlmaterial deletions) below. 

"3. At the present time, a large number of Korth Carolina resi- 
dents are, as students, pursuing educational coursev beyond the pub- 
lic school level; that  the educational facilities of the State and of 
private institutions in this State and throughout the country have 
been greatly enlarged and expanded to meet the needs for the educa- 
tion of a greatcr number of students seeking education beyond the 
level of the public school system; that to meet the cost of their edu- 
cation, many students are in need of money and arc borrowing funds 
to pay for their education, generally upon terms which provide for 
repayment after the completion of their education; that  sufficient 
loan funds are not available through the normal channcls of com- 
mercial lending and financing to meet this need of North Carolina 
residents; nor are student loans attractive to con~mercial lenders be- 
cause the students seeking loans usually are persons who are not 
fully in income producing situations, and furthermore, the commence- 
ment of repayment of principal is deferred; that  without moneys 
which can be made available to ncedy students through the State's 
~ t u d e n t  loan program administered by the Authority, and financed 
through the issuance by the Authority of student loan revenue bonds, 
many of them Xorth Carolina Students will not be able to complete 
their formal education, or pursue educational courses beyond the 
puhlic school level. 

('4. . . . 
"5. That  acting under and by virtue of the provisions of Chap- 

ter 1177 . . . the Authority has acquired and is purchasing stu- 
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dent loan obligations made pursuant to t,he Authority's commitments 
to purchase said obligations, said 'st,udent loans' being those which 
have enabled North Carolina students to continue their education 
in 'eligible institutions' as these terms are defined in G.S. 116-209.2. 

"6. Acting pursuant to said Chapter 1177, the Authority did on 
-4ugu.t 29, 1968, adopt a bond resolution (Exhibit A) providing for 
the issuance and sale of a series of bonds designated as Series 'A' 
Bonds in the total sum of $3,000,000.00, . . . that the Authority 
sold the Series 'A' Bonds to investors through its Fiscal Agent, Wa- 
chovia Bank & Trust Company, N.A., pursuant to a contract (Ex- 
hibit B )  between the Authority, Wachovia Bank & Trust Company, 
N.C., and College Foundation, Inc., dated August 29, 1968, . . . 
under which Wachovia Bank & Trust Company. N.A., as Fiscal 
Agent, (hereinafter referred to as 'Fiscal Agent') undertook the duties 
of consumnlating the sale of the bonds to bidders whose proposals 
had been accepted by the Authority, disbursing of bond proceeds to 
purchase student loans, and administering of bond revenues for the 
.iuthority; and undei which same contract, the Authority agreed to 
purchase and did purchase certain student loans of North Carolina 
residents from College Foundation, Inc., said loans having been made 
to enable Sor th  Carolina recidents to pursue their education in 
'eligible institutions'; and that College Foundation, Inc., agreed to 
sell and did sell certain student loan obligations to the Authority 
and agreed to administer the collection of these student loans for 
the Authority, and to remit the proceeds to the -4uthority1s Fiscal 
Agent, Wachovia Bank & Trust Company, N.A., as is more fully set 
out in Exhibit B ;  that the 83,000,000.00 realized from the sale of its 
Series 'A' Bonds was fully expended by the Authority in accordance 
with the bond resolution during the school year 1968-1969. 

"7. The Authority's Bond Resolution of August 29, 1968 (Ex- 
liibit A) in addition to providing for the initial issue, provided for 
additional series of bonds to be issued to an aggregatr principal 
amount outstanding a t  any time not exc-eding $12,500,000.00. 

"8. For the school year 1969-1970, the Authority determined 
that additional loan fund*, which would not otherwise be available 
were needed by North carol in^ students, during this school year 
in a t  least the aniount of $1.500,000.00; and upon making this de- 
termination and finding, the -4uthority then proceeded with the issu- 
ance of additional student loan revenue bonds. 

"9. On the 2ls t  day of August, 1969, a t  a meeting duly called 
and held in its ofices in Raleigh, North Carolina, the Authority 
adopted a resolution (Exhibit C )  . . . providing for the issuance 
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under authority of Chapter 1177 . . . and of its bond resolution 
of August 29, 1968 (Exhibit A ) ,  of a series of bonds, designated as 
its Series 'B' Revenue Bonds, in the total amount of $1,500,000.00, 
in units of One Thousand Dollars, to bear interest a t  the rate of 
five and one-half (534%) percent; and i t  further, by resolution (Es- 
hibit D) ,  authorized execution of and there was duly executed s sup- 
plemental tripartite agreement (Exhibit E )  with its Fiscal Agent, 
Wachovia Bank & Trust Company, 'N.A., and College Foundation, 
Inc., for sale and expenditure and administration of the bond pro- 
ceeds . . . . 

"10. . . . . 
"11. . . . . 
"12. The funds which were realized by the Authority from the 

sale of its Series 'B' Bonds have been used or are committed for use 
prior to the close of the academic year 1969-70 in purchasing loans 
made to 2,140 students, with the average loan being in the amount 
of approximately $700.00; that in addition to the loans which were 
made with these funds, 1,039 applications were rejected by College 
Foundation, Inc., of which number one-half would have received 
favorable action if sufficient additional loan funds had been avail- 
able; that in addition to those loans made or loan applications re- 
jected by College Foundation, Inc., a survey of the Authority, as to 
loan needs of North Carolina residents for the academic year 1969- 
1970, indicates that 2,069 students in 'eligible institutions,' as that 
term is defined in G.S. 116-209.2, expressed to these institutions a 
need for loans with which to continue their education. 

"13. . . . . 
"14. . . . . 
"15. College Foundation, Inc., is a North Carolina nonprofit 

public educational service corporation organized and operating for 
the purpose of making loans to North Carolina students for educn- 
tion purposes and is an 'eligible lender' under the insured student 
loan program administered by State Education Assistance Author- 
ity, and as such has made over ninety (90%) percent of the loans 
which have qualified for this program; and the members of the said 
corporation by its certificate of incorporation are: The Governor 
of the State of North Carolina; the Chairman of the North Carolina 
Board of Higher Education; the Treasurer of the State of North 
Carolina; the Chairman of the Board of Conservation and Develop- 
ment of the State of North Carolina; the Chairman of the Board 
of Directors of the Business Development Corporation of North 
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Carolina, and the governing trustees of the corporation by its cer- 
tificate of incorporation are appointed by the Governor of North 
Carolina." 

In their agreed statement, the parties listed eleven legal questions 
o n  which they sought a judicial declaration or adjudication. Six re- 
late to whether Chapter 1177 is violative of designated constitutional 
provisions. Five relate to whether "the operating procedures fo!- 
lowed by the Authority" are violative of "the enabling legislation," 
i.e., Chapter 1177. 

The court answered each of the legal questions in favor of plain- 
tiff. The judgment concludes as follows: 

"IT IS, THEREFORE,  upon motion of attorneys for the plain- 
tiff, State Education Assistance Authority, ORDERED,  ADJUDGED 
AND D E C R E E D  tha t  the three Series 'B' Student Loan Revenue 
Bonds, being Bonds Nos. B-476, B-477 and B-478, hereinbefore re- 
ferred to, have been duly and legally authorized and duly and legally 
sold to the Bank of Statesville, and that  the said revenue bonds, 
when delivered in accordance with the agreement of the Authority 
and the Bank of Statesville, will be valid and binding obligations as 
revenue bonds of the Authority, in accordance with the tenor thereof, 
and that such bonds shall be exempt from all taxation within this 
State as provided by G.S. 116-209.13. 

"IT IS FURTHER ORDERED,  ADJUDGED AND D E C R E E D  
that ,  upon delivery of the said bonds in accordance with the said 
agreement, the defendant. Bank of Statesville, shall accept and pay 
for the same in accordance with its agreement therefor which w s  
made by said bank." 

Defendant excepted and appealed. On appeal, defendant assigns 
a s  error the "signing and entering of the judgment." 

Attorney General Morgan, Deputy Attorney General McGalliard 
crnd Staff Attorney Blackburn for plaintiff appellee. 

Bailey, Dixon, Wooten & McDonald, by Kenneth Wooten, Jr., 
and  Sowers, Avery & Crossuihite, by Isaac T. Avery, Jr., for defend- 
ant  appellant. 

BOBBITT, C.J. 

Whether defendant is legally obligated to accept and pay for the 
three $1,000.00 Series B Bonds is the ultimate question for decision. 
The answer depends upon whether the validity of the Series B Bonds 
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is subject to successful challenge by defendant on any of the grounds 
asserted by it. 

Defendant's offer to purchase was inade with full knowledge of 
the provisions of the Bond Resolutions of August 29, 1968, and of 
August 21, 1969, and of the tripartite contracts referred to therein. 
Hence, we pass without discussion whether "the operating procedures 
followed by the Authority" are "in violation of the enabling legisla- 
tion" as now contended by defendant. Nothing appears to indicate 
that  defendant is adversely affected by "the operating procedures 
followcd by the Authority." 

As stated in .\Ticholson v .  Education Assistance Authority,  275 
N.C. 439, 448, 168 S.E. 2d 401, 407: T h e  fact tha t  both parties to 
an action, as in the present case, desire the determination of the con. 
stitutionality of an entire act of the Legislature and stipulate tha t  
certain questions, leading to such determination, are presented by 
the action for the determination of the Court is not binding upon 
the Court. Such stipulation does not require, or authorize, the Court 
to pass upon the constitutional questions not necessary to the deter- 
mination o f  the right of  the party who denies the validity of the 
legislation." (Our italics.) 

Three basic constitutional questions are presented: viz.: 

1. Do "student loans" made pursuant to Chapter 1177 const,i- 
tute a use of public funds for a public purpose? 

2. M a y  the G e ~ e r a l  Assembly constitutionally exempt from tax- 
ation revenue bonds issued pursuant to Chapter 1177? 

3. Does Chapter 1177 provide sufficient legislative standards for 
making such "student loans?" 

The Authority is an agency of the State. I ts  affairs are governed 
by a board of directors of seven members, each appointed by the 
Governor for a prescribed term. G.S. 116-203. 

The sole function of the Authority is to facilitate college (and vo- 
cational) education of residents of this State a t  institutions of higher 
education (and post-secondary business, trade, technical, and other 
vocational schools). G.S. 116-202. It was authorized to "acquire" 
from hanks or other lending institutions "a contingent interest'' not 
exceeding 80% (100%) of any individual obligation. G.S. 116-206. 
(Kote: The words and figures enclosed by parentheses indicate 
amendments made by Chapter 955, Ses~ion Laws of 1967.) The Au- 
thority is empowered, inter alia, " ( t ) o  receive and accept from any 
federal or private agency, corporation, association or person grants 
to be expended in accomplishing the objectives of the Authority 
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. ." G.S. 116-204(6). The Authority is authorized " ( t ) o  make 
and enter into all contracts and agrcements necessary or incidental 
to the performance of its duties and the execution of its powers 
under this act." G.S. 116-204(4). G.S. 116-209 provides that  " (t)  he 
State Treasurer shall be tlic custodian of the ar;qets of the Authority." 

The facts concerning the status of the Foundation as "a North 
Carolina nonprofit public educational service corporation" and the 
membership of its governing board, arc set forth sufficiently in the 
:\greed stateinent of facts. 

The 1965 Act which creatcd the Authority provided for an ap- 
propriation of $50,000.00 iroru the Contingency and Emergency 
Fund. The $50,000.00 so appropriated, together with money obtained 
from othcr sources, including grants "from any federal or private 
agency, corporation. :~ssociation or person," (G.S. 116-204 (6) ) wns 
constituted a trust fund. G.S. 116-209. This trust fund was for use 
"exclusively for tlic purpose of acquiring contingent or vested in- 
tc5rests in obligations" which thc -4uthority was authorized t'o acquire. 

Thc assets of this t l w t  fund, now referred to a. the "Reserve 
'I'lu-t Fund," n e w  :i~ail:tblc and ured >olcly or prinlarily as a 
gliaranty fund in r c q m t  of ~ t u d c n t  loans i~iarle by Imnks or other 
lending  institution^ through the Collcgc Foundation. Inc. (Founds- 
t ~ o n )  and cerviced by the Foundation. 

Prior to thcz en:tctilicnt of Chapter 1177, the Foundation Iiad 
qualified a>  an "eligible lclndcr" under the federal statutes. The 
t(,rin "eligible lcndcr" i. tldinerl in 20 U S.C =2. S 1085(g). The stu- 
dent loanq i t  made in behalf of bank% or ot!?cr lending inititutions 
qualified for fcclcral iritereit subsidy bencfitc, for federal guaranty 
benefits and for guaranty benefits provided by the Authority. The 
nature and extent of these benefits will be discussed in our consid- 
cration of loans made to students from the proceeds of sale of the 
Authority's Revenue Bonds. 

The authority to ihwe and sell revenue bonds was conferred by 
rhap te r  1177. It was provided that "(b)ondq issued under the pro- 
~ i . i o n s  of this act (Chapter 1177) phall not be deemed to constitute 
a debt, liability or obligation of the State or of any political sub- 
tlivision thereof or a pledge of the faith and credit of the State or 
of any such political subdivision, but shall be payable solely from the 
revenues and other funds provided therefor." G.S. 116-209.12. It also 
provided that  revenue bonds issued under its authority "shall a t  all 
times be free from taxation bv the State or any local unit or political 
iubdivision or other instrumentalitv of the State. ~xcrp t ing  inherit- 
ance or gift taxes." G.P. 116-209.13. 
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Chapter 1177 provides tha t  the Authority shall deposit the pro- 
ceeds derived from the sale of its revenue bonds to the credit of a 
trust fund designated "State Education Assistance Authority Loan 
Fund" (Loan Fund).  The Loan Fund is for use by the Authority in 
making student loans and in acquiring by purchase promissory notes 
or other legal instruments evidencing student loans made by banks, 
educational institutions, nonprofit corporations or other lenders. G.S. 
116-209.3. 

Pursuant to Chapter 1177, the Authority adopted the Bond Reso- 
lution of August 29, 1968, which provided for an initial issue of $3,- 
000,000.00 of Revenue Bonds, Series A, and for additional bonds, 
"the aggregate principal amount . . . outstanding a t  any time 
. . . not (to) exceed Twelve Million, Five Hundred Thousand 
Dollars ($12,500,000)." The provisions of the Series A Bonds and 
attached interest coupons are set forth with particularity. The Series 
A Bonds are dated July 1, 1968, mature July 1, 1988, and bear in- 
terest from date a t  the rate of 5% per annum payable semiannually 
on the first days of January and July of each year. This Bond Reso- 
lution is set forth on Pages 27-100 of the record. 

The $3,000,000.00 of Series A Bonds were sold to investors through 
the Wachovia Bank &. Trust Company, which was designated in the  
Bond Resolution of August 29, 1968, as Fiscal Agent for the Au- 
thority, and the proceeds were used, pursuant to the terms of a 
"Trinartite Contract" dated August 29, 1968, between the Authority, 
Wachovia Bank & Trust  Company and College Foundation, Inc. 

T h e  "Tripartite Contract'' of August 29, 1968, referred to in the 
Bond Resolution of that  date, provides for the purchase by the Au- 
thority from the Foundation of "student obligations," listed on an 
attached inventory and evidencing "student loans," for a total pur- 
chase price of $1,900,000.00, "to be paid solely from the proceeds of 
Series A Bonds." I t  also provides for the purchase by the Authority 
from the Foundation of "additional student obligations," evidencing 
"student loans" to be made by the Foundation during the period of 
twelve months commencing September 1, 1968, "the purchase price 
of which shall not exceed the lesser of (i)  One Million, One Hundred 
Thousand Dollars (t1,100,000'1 or (ii) an amount equal to the bal- 
ance of the proceeds of the Series A Bonds available therefor." A 
recital preceding the contractual provisions recites tha t  "the addi- 
tional student obligations will bear interest a t  the rate of six per- 
cent (6%) per annum." 

The Bond Resolution adopted by the Authority on August 21, 
1969, provided for an additional issue of Revenue Bonds, Series B, 
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of $1,500,000.00, "on a parity with the Series A Bonds," consisting 
of 1,500 bonds of $1,000.00 each, dated July 1, 1969, maturing July 
1, 1989, and bearing interest from date a t  the rate of 51/2% per an- 
num, payable semiannually on the first days of January and July 
of each year. It was provided that,  except as to designation (Series 
B instead of Series A ) ,  the amount of the issue, the date, the ma- 
turity, and the interest rate, and the change of name from Wachovia 
Bank C! Trust Company to Wachovia Bank & Trust Company, N.A., 
Series B Bonds were to be in the form prescribed in the Resolution 
of August 29, 1968, for Series A Bonds. 

A "Supplemental Tripartite Contract" of August 21, 1969, be- 
tween the Authority, the Foundation and Wachovia Bank & Trust 
Company, N.A., relates specifically to the Series B Bonds. It pro- 
vides for the purchase by the Authority from the Foundation of 
"1969-1970 student obligations," evidencing student loans made by 
the Foundation during the period of twelve months commencing 
September 1, 1969, "the purchase price of which shall not exceed the 
lesser of (i)  One Million, Five Hundred Thousand Dollars ($1,500,- 
000) or (ii) an amount equal to the balance of the proceeds of the 
Series B Bonds available for the purchase thereof." The recital in 
the preamble preceding the contractual provisions states that  the 
additional funds for student assistance activities are available for 
loans "to students who are residents of the State of North Carolina 
and were enrolled in educational institutions on the date such loan 
uras made and bearing interest a t  the rate of seven percent (7%) 
per annum . . . ." 

In this Court, the parties have filed a supplement (Supplement) 
t o  their original agreed statement of facts. This Supplement dis- 
cclovs, inter alia, the following: 

The Foundation, acting as "eligible lender" for the Authority, 
made 5,548 student loans for the period 1968-1969, which the Au- 
thority acquired by use of the proceeds from the sale of its Series 
,4 Revenue Bonds. The family income of 94% of the students w to  
obtained these loans was $10,000.00 or less. 

The Foundation, acting as "eligible lender" for the Authority, has 
made 2,418 (additional) student loans, which the Authority has ac- 
quired or is obligated to acquire by use of the proceeds of sale of 
its Series B Revenue Bonds. The family income of 90% of the stu- 
dents who obtained these loans is $10,000.00 or less. 

All of these student loans qualify for the federal interest subsidy 
and the federal guaranteed loan program. 20 U.S.C.A. 1078. The 
proceeds from the sale of both Series A and Series B Bonds are used 
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exclusively to acquire such student loans and to provide for the ex- 
penses of issuing the bonds. 

In rcspcct of a student loan, including all of thosc referred to 
above, which qualifies as a "Gusranteed Student Loan," the federal 
assistance is twofold: 

1. INTEREST SUBSIDY. As to loans made prior to June. 
1969, which were financed with the proceeds from the sale of the 
Series A Bonds, the Federal Government pays 6% interest thereon 
plus an administrative fee of 1%. As to loans made subsequent to 
.June 1, 1969, financed with the proceeds from the sale of the Series 
B Bonds, the Federal Government pay4 7% ~nterest  thereon (and 
more under spccial circumstances). These payments are made cur- 
rently. They rontinue during the entire time tlie student is in col- 
lege or vocational school. They exceed the amount necessary to  meet 
the interest payrucnts on the bonds during the same period. 

2. PARTIAL GVARANTEE IS E V E S T  OF DEFAULT 
When a student borrower defaults, the? Federal Government pays 
SO% of the amount in default and 100% in the event of the stu- 
dent's death or disability. Where default occurs, the remaining 20% 
of the amount thereof is paid by the Authority from its Reserve 
Trust Fund which, as of -April, 1970. had assets of $923,657.00. These 
assets were held, as provided by the 1965 Act, by the State Treas- 
urer. 

T l ~ c  Fisca! -4gcnt. under the tripartite contractq, acts as agent r)f  
the Authority wit11 referenre to thc issuance and sale of the bonds, 
the receipt and disbursenient (as directed) of proceeds from bond 
sales, and tlic receipt and dishurselrmt of the funds in a Sinking 
Fund estnblichcd for pnymcnt of the bonds. The assets of the Sink- 
ing Fund include all receipts made on account of student loans from 
the Federal Government, the $tudent horron-cr and the Reserve 
Trust Fund. 

Additional factual data will bc sct forth in connection with our 
consideration of specific legal questions. 

[I] Chapter 1177 l a  valid if and only if the purpose for which the 
proceeds from the sale of the bonds is authorized and required is ad- 
judged n pvblic purpose. 

121 Section 1. Article IS, of the Constitution of North Carolina. 
provides: ('Religion, niorality, and knowledge being necessary to 
good government and the happiness of mankind, schools and the 
means of ediwation shall forever be encouraged." Section 2 con- 
tains a mandate that the General Assembly provide for a State 
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public school system. Section 3 contains a mandate that  the board 
of commissioners of each county in the State provide the funds for 
the buildings and equipment necessary for the maintenance and 
operation of schools within the county for the constitutional term. 
Constantian v. Anson Coz~nty, 244 N.C. 221, 225, 93 S.E. 2d 163, 166; 
Ham's v. Board of Comn~issioners, 274 N.C. 343, 163 S.E. 2d 387, 
and cases cited. Section 6 provid-es for the maintenance by the Gen- 
eral Assembly of the University of North Carolina; and Section 7 
provides that  "the benefits of the University, as far as practicable, 
be extended to the youth of the State free of expense for tuition 
. . . ." Unquestionably, the education of residents of this State is 
a recognized object of State government. Hence, provision therefor 
is for a public purpose. Green v. Kitchin, 229 N.C. 450, 455, 50 S.E. 
2d 545, 549; Jamison v. Charlotte, 239 N.C. 682, 696, 80 S.E. 2d 
904, 914. 

In Clayton v. Kervick, 244 A. 2d 281 (N.J. 1968)) the action was 
for a declaratory judgment in respect of the Kew Jersey Educational 
Facilities Authority. The statute which created the Authority de- 
clared it to be "a public body corporate and politicJJ and an instru- 
mentality exercising "public and essential governmental functions." 
The  Authority was authorized to issue revenue bonds for the con- 
struction of facilities, e.g., dormitories, for lease by participating in- 
stitutions of higher education. In sustaining the constitutionality of 
the statute, the court stated that  the cited constitutional provisions 
"were designed to insure that public money would be raised and used 
only for public purposeJJ; and " ( t ) h a t  the furtherance of higher edu- 
cation is a proper public purpose is beyond dispute." Id .  a t  290. 

131 Subject to constitutional limitations, methods to facilitate and 
achieve the public purpose of providing for the education or train- 
ing of residents of this State in in~titutions of higher education or 
post-secondary schools are for determination by the General As- 
eembly. 

111 The people of North Carolina constitute our State's greatest 
resource. The agreed facts disclose that bond proceeds are to be 
used solely to make loans to meritorious North Carolinians of 
slender means and thereby minimize the number of qualified persons 
whose education or training is interrupted or abandoned for lack of 
funds. In our view, and we so hold, the bond proceeds are used for 
n public purpose when used to make such loans. 

Of course, i t  is expected that  a student loan will inure to the 
private benefit of the person who obtains it. It is equally true tha t  
the education provided throughout our entire school system is in- 



588 IK THE SUPREME COURT [276 

tended to  inure to the benefit of the individual who obtains it. How- 
ever, the fact that  the individual obtains a private benefit cannot be 
considered sufficient ground to defeat the execution of "a paramoufit 
public purpose." Clayton v .  Kervick, supra, a t  290. 

The proceeds from the sale of the Series B Bonds have been used 
for or are committed to the purchase of specific student obligations 
representing loans heretofore made by the Foundation. Questions a s  
to the identity of the persons to whom the loans were made or t h e  
identity of the institutions they attend are not raised and in any  
event do not adversely affect defendant. 

The student loans authorized thereby being for a public purpose, 
we hold that  Chapter 1177 does not unconstitutionally authorize use 
of public funds in violation of Section 3, Article V, or of Section 17, 
Article I, or of Section 7, Article I, of the Constitution of North Car- 
olina, or of Section l of the Fourteenth Amendment to the Constitu- 
tion of the United States. 

[4] The parties present for decision whether the provisions of 
Chapter 1177 which exempt Authority's revenue bonds from tax- 
ation contravene Section 5,  Article V, of the Constitution of North 
Carolina, Section 5, Article V, provides that  "(p)roperty belonging 
to the State or to municipal corporations shall be exempt from tax- 
ation" and enumerates other properties the General Assembly m a y  
exempt from taxation. The enumerated properties do not include 
bonds issued by the State or any State agency, whether revenue 
bonds or full faith and credit bonds. 

In  Webb v. Port Commission, 205 N.C. 663, 172 S.E. 377, this 
Court considered the same question in connection with revenue bonds 
issued for a public purpose by the Port Commission of Morehead 
City. With reference thereto, the Court said: "The provision in the  
act by which the Port  Commission was created tha t  its: proprrty 
and the bonds that may be issued and sold as authorized by the 
act shall be exempt from taxation by the State, or any of its politicti! 
subdivisions, is valid. The General Assembly has the power to s o  
provide, for the reason that  the yroperty of the Port  Commission 
will be held, and the bonds will be issued solely for public purposes. 
Whatever doubt there may be as to the validity of this provision, 
by reason of section 3 of Article V of the Const i t~~t ion of this State,  
must be, under well-settled principles of conqtitutional construction, 
resolved in favor of its validity." 

"It is generally considered that  the legislature of a state has the 
power to exempt state and niunicipal bonds from taxation, since if 
such bonds are exempt from taxation the state or municipality will 



N.C.] SPRING TERM 1970 589 

be able to issue them on more favorable terms and may then save 
more money than i t  ~ o u l d  lose by being deprived of the right to tax 
them. The legislature may exempt such securities from taxation, al- 
though the constitution enumerates the subjects of exemption, and 
docs not specifically name government securities, and even in the 
face of a constitutional declaration forbidding passage of laws 
exempting 'any property."' 51 Am. Jur.  Taxation § 567, p. 558. 
Since the tax-exempt feature makes possible a more favorable sale 
of revenue bonds and thereby contributes substantially to the ac- 
complishment of the public purpose for which they are issued, we 
hold that the General Assembly may exempt them from tasation by 
the State or any of its subdivisions. 

In  accord with Webb v. Port  Commission, supra, we hold that  the 
provisions of Chapter 1177 which exempt the student loan revenue 
bonds from taxation do not violate Section 5 ,  Article V, of the Con- 
stitution of Xorth Carolina. 

[5] Defendant contends the provisions of Chapter 1177, which pur- 
port to authorize the Authority to make or purchase "student loans" 
are violative of Section 8, Article I ,  and of Section 1, Article 11, of 
the Constitution of North Carolina. 

Section 8, Article I, provides: "The legislative, executive, and su- 
preme judicial powers of the government ought to be forever sep- 
arate and distinct from each other." Section 1, Article 11, provides: 
"The legi~lntive authority qhall be vested in two distinct branches, 
both dependent on the people, to wit: A Senate and a House of Rep- 
resentative~." The question is whether, in respect of determining to 
whom student loans should be made, the General Assembly dele- 
gated its legislative authority without providing sufficient standards 
for a guide. 

"It  is settled and fundamental in our iaw that  the legislature 
may not abdicate its power to make laws nor delegate its suprenze 
legislative power to any other coordinate branch or to any agency 
which i t  may create. Coastal Highzwy v. Turnpike Authority, 237 
N.C. 52, 74 S.E. 2d 310. I t  is equally well settled that ,  as to some 
specific subject matter, i t  may delegate a limited portion of its leg- 
islative power to an administrative agency if i t  prescribes the stand- 
ards under which the agency is to exercise the delegated powers." 
Turnpike Authority v. Pine Island, 265 N.C. 109, 114, 143 S.E. 2d 
319, 323, and cases cited. 

G.S. 116-209.2 provides: "As used in this act, the term 'eligible 
institution' shall have the same meaning as the definition of such 
term in section 996 and section 1085 of Title 20 of the United States 
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Code and the term 'student loan' shall mean loans to residents of 
this State to enable them to obtain an education in an eligible in- 
stitution." 20 U.S.C.A. § 1085(a) provides: "The term 'eligible in- 
stitution' means (1) an institution of higher education, (2) a voca- 
tional school, or (3) with respect to students who are nationals of 
the United States, an institution outside the States which is com- 
parable to an institution of higher education or to a vocational 
school and which has been approved by the Commissioner for pur- 
poses of this part." 20 U.S.C.A. 8 996(a) ,  which has been repealed 
188 Stat. 1084)' contained a definition of "eligible institutionJ' which 
was not in conflict with tha t  prescribed in § 1085(a).  

Chapter 1177 authorizes the Authority "to develop and admin- 
ister programs and perform all functions necessary or convenien~ 
. . . for qualifying for loans, grants, insurance and other benefits 
and assistance under any program of the United States now or 
hereafter authorized fostering student loans." G.S. 116-209.3. The 
Authority was authorized "to contract with the United States of 
America or any agency or officer thereof . . . respecting the 
carrying out of the Authority's functions under this act." G.S. 116- 
209.6. These provisions disclose the General Assembly was well aware 
of the federal, State and private programs of low-interest insured 
loans to students in institutions of higher education and other post- 
secondary schools. 

Pertinent provisions of the federal statutes are set forth in sum- 
mary or verbatim below. 

The declared purpose of the fcderd legislation is to  enable thc 
Commissioner of Education "(1)  to encourage States and nonprofit 
private institutions and organizations to establish adequate loan in- 
surance programs for students in eligible institutions (as defined in 
section 1085 of this t i t le),  . . . (3) to pay a portion of the in- 
terest on loans to qualified students which are made by a State under 
a direct loan program meeting the requirements of section 1078- 
( a )  (1) (B) of this title, or which are insured under this part  or under 
a program of a State or of a nonprofit private institution or organ- 
ization which meets the requirements of section 1078(a) (1) (C)  of 
this title, and (4)  to guarantee a portion of each loan insured under 
a program of a State or of a nonprofit private institution or organ- 
ization which meets the requirements of section 1078(a) (1) (C)  of 
this title." 20 U.S.C.A. § 1071 ( a ) .  

To  qualify for the federal assistance, consisting of (1) interest 
subsidy and (2) partial guaranty in the event of default, a s  set forth 
above, the "adjusted family income" of the student-borrower must 
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be "less than $15,000.00 a t  the time of execution of the note or writ- 
ten agreement evidencing such loan." 20 U.S.C.A. § 1078(a) (1) (C) .  
The total of the loans made to a student in any academic year may 
not exceed $1,500.00. The aggregate insured unpaid principal amount 
of all such insured loans made to any student shall not a t  any time 
exceed $7,500.00. 20 U.S.C.A. § 1075 (a ) .  

A loan by an eligible lcnder is insurable "only if - (1) made to a 
ytudent who (dl has bwn accepted for enrollment a t  an eligible in- 
qtitution or, in the case of a student already attending wch  insti- 
tution, i- in good standing there as dctcr~nined by the institution, and 
tB) is carrying :it least one-half of the normal full-time workload 
as determined by the institution, and (C) has provided the lender 
with a statcinent of the institution which set< forth a schedule of the 
tuition and fees applicable to that  student and its estimate of the 
cost of board and room for such a student . . ." 20 U.S.C.A. $ 
1077(a).  8 1077(a) (2) sets out in detail the content of "a note or 
other written agreement" evidencing an insurable student loan in- 
cluding the times and t e i n ~ s  of repayment. Subject to enumerated 
cxreptions, such note is to provide for repayment "of the principal 
amount of the loan in installments over a period of not less than 
five years (unlesr yooner repaid) nor more than ten years beginning 
not earlier than nine months nor later than one year after the date 
on which the student ceases to carry a t  an eligible institution a t  least 
one-half of the normal full-time academic workload a i  determined b>- 
the institution . . . ." 

The interest rate on an insureble loan n a y  not exceed the max- 
imum prescribed 197 the Secretary of Health, Education and We1- 
fare. 20 1-3 C.X. $ 1077(a) (2) (D) .  Thc Secretary cannot prescribe 
a maxiniurn interest rate jn excev of 7% on the unpaid principal 
balance of the loan. 20 U.S.C.A. 1077(b).  

The foregoing indicates clearly that  Congress has established suffi- 
cient stantinrds in respect of loans that  qualify for the interest sub- 
qidy and for the 80% insurance or guaranty. The agreed statement 
of facts (Supplement) discloses that  all loans made and to be made 
from the proceeds of the calc of bonds are qualified for the federal 
assistance. 

Persons who obtain "itudent loans" are unable to make payment 
on account of interest or principal until completion of their educa- 
tion by graduation or otherwise. The assistance of the Federal Gov- 
ernment and coordination with its program are prerequisite to  the 
functioning of the North Carolina student loan program. 
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Although not set forth in express terms, we think i t  implicit in 
the provisions of Chapter 1177, tha t  the General Assembly contem- 
plated and intended that no loans would be made from the proceeds 
from the sale of tax-exempt revenue bonds except student loans 
made in compliance with the standards prescribed by the federal 
legislation and therefore qualified for the federal assistance referred 
to above. Seemingly, the General Assembly realized tha t  its specifi- 
cation of more precise standards for "student loans" might impede 
the functioning of the Authority and render i t  unable to qualify 
from time to time for the federal assistance upon which its pro- 
gram depended. 

[6, 71 We are of the opinion, and so hold, tha t  the only student 
loans the Authority is authorized to make or purchase are student 
loans which qualify under the federal statutes for federal assistance 
in respect of interest subsidy and guaranty. When the minimum 
standards prescribed by Chapter 1177 (G.S. 116-209.2), to wit, "loans 
to residents of this State to enable them to obtain an education in an  
eligible institution," are supplemented by the standards prescribed 
by the federal legislation, the legislative standards are sufficient. "To 
construe the statute otherwise would raise a serious question as to 
its constitutionality; and i t  is well settled tha t  a statute will not be 
construed SO RS to raise such question if a different constructim, 
which mill avoid the question of constitutionality, is reasonable." 
Milk Commission v. Food Stores, 270 N.C. 323, 331, 154 S.E. 2d 
548, 555. 

Whether the North Carolina student loan program is wise or un- 
wise is for determination by the General Assembly. Whether the 
tax-exempt revenue bonds should be approved for investment by 
fiduciaries and for deposit "for any purpose for which the deposit of 
bonds or obligations of the State is now or may hereafter be autho- 
rized by law," G.S. 116-209.10. is for determination by the General 
Assembly. Whether the purchase of these bonds is wise or unwise is 
for determination by the investor. Our function relates solely to the 
validity of the Series B Bonds. 

Having determined tha t  Chapter 1177 does not violate any of 
the provisions of the State or Federal Constitutions referred to in 
the questions posed by the parties in the agreed statement, the judg- 
ment of the court below is affirmed. 

Affirmed. 

LAKE, J., dissenting: 

The bonds which the plaintiff proposes to deliver to the defend- 
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an t  state upon their respective faces, "This bond shall not be deemed 
to constitute a debt, liability or obligation of the State of North 
Carolina or of any political subdivision thereof," and that  the plain- 
tiff, itself, "shall not be obligated to pay this bond or the interesb" 
thereon, except from the revenues and other funds pledged for such 
payment. 

Each bond further states, "This bond, its transfer and the income 
therefrom * * * shall a t  all times be free from taxation by the 
State of North Carolina or any local unit or political subdivision or 
other instrumentality of the State, excepting inheritance or gift taxes." 

Although the Legislature, in G.S. 116-209.13, undertook to grant 
such tax exemption, i t  is my view that  the bonds, if issued, will be 
subject to the tax presently levied by G.S. 105-202 upon intangible 
personal property and to any tax hereafter lawfully levied generally 
upon bonds and other evidences of indebtedness, To  the extent that  
the statute, under which these bonds are proposed to be issued, pur- 
ports to grant an exemption of these bonds from the intangible prop- 
erty tax, i t  is, in my opinion, in violation of Article V, § 5, of the 
Constitution of North Carolina, and, therefore, is ineffective. 

Article V, 5 5, of the Constitution, is entitled "Property Exempt 
from Taxation." I t  provides: 

"Property belonging to the State, counties and municipal 
corporations shall be exempt from taxation. The General As- 
sembly may exempt cemeteries and property held for educa- 
tional, scientific, literary, cultural, charitable or religious pur- 
poses, and, to a value not exceeding three hundred dollars 
($300.00), any personal property. * * *" 

This constitutional provision applies to ad valorem taxes on 
property only. Sykes v. Clayton, Commissioner of Revenue, 274 N.C. 
398, 405, 163 S.E. 2d 775; Stedman v. Winston-Salem, 204 N.C. 203, 
167 S.E. 813. As we said in the Sykes case, however, i t  does apply 
to "the taxation of real and personal property, tangible and intan- 
gible, according to the value thereof." Thus, i t  applies to the intan- 
gible property tax levied by G.S. 105-202 upon bonds and other evi- 
dences of indebtedness. In Sale v. Johnson, Commissioner of Rev- 
enue, 258 N.C. 749, 129 S.E. 2d 465, Parker, J., later C.J., speaking 
for the Court, said, "The power to exempt from taxation, as well as 
the power to tax, is an essential attribute of sovereignty." However, 
the sovereign is the State, not the Legislature. The Legislature, like 
this Court, is subject to the restrictions placed upon i t  by the sov- 
ereign in the Constitution. In  Rockingham County v. Elon College, 
219 N.C. 342, 345, 13 S.E. 2d 618, in Hospital v. Guilford County, 
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218 N.C. 673, 12 S.E. 2d 265, and in Odd Fellows v. Swain, 217 N.C. 
632, 637, 9 S.E. 2d 365, this Court recognized tha t  the Legislature 
has no authority to exempt from ad valorem taxation any property, 
except by virtue of this provision of the Constitution. 

These bonds, if and when issued, will be property. They will be 
property of the same kind as is a note, or a bond, of an individual 
student, or of his parent, given to the defendant bank in considera- 
tion of a loan of money to such student or parent for use by the stu- 
dent in paying his expenses in attending a school or college. When 
issued, they will be held by the plaintiff bank, or by its transferee, 
for the purpose of receiving the interest due thereon, as i t  falls due, 
and receiving the principal a t  maturity. Use of such interest and 
principal, when collected, by the holder of the bond is completely 
unrestricted. The purpose of the bank, or of its transferee, in hold- 
ing these bonds will be precisely the same as its purpose in holding 
any other bond or note evidencing a loan made by the bank. Con- 
sequently, the exemption of the bonds from taxation cannot be sup- 
ported on the basis of the purpose for which they are to be held. It 
is obvious that  the bonds, in the hnnds of the bank or of its transferee, 
will not constitute property held for educational, scientific, literary, 
cultural, charitable or religious purpores. They will be held as any 
other property is held for investment. 

The bonds, when issued, will be the property of the bank or of 
its transferee, not that of the issuing Authority. Consequently, ex- 
cept in the unlikely event of a subsequent tranqfer to a municipal 
corporation, a county, the State, or an agency of one of these, exemp- 
tion of the bonds from the intangible property tax cannot be sup- 
ported on the basis of the ,status of the holder of the bonds. 

The mandatory exemption granted by the first sentence of Article 
V, $ 5, of the Constitution, depends upon the status of the owner of 
the property - the State. counties or municipal corporations. The 
authority conferred upon the General ilssembly to exempt property 
owned by others is limited to property held for one or more of the 
specifid purposes. Hospital v. Guilford County, supra; Odd Fellows 
v. Suain, supra. Thus, neither the mandatory exemption nor the per- 
missive exemption granted or authorized by Article V, $ 5, of the 
Constitution, extends to these bonds in the hands of the defendant 
or its transferee. It is well settled that  exemptions from taxation, 
constitutional as well as statutory, are to be strictly construed against 
the claim of exemption and in favor of the taxing power, Isaacs v.  
Clayton, Commissioner of Revenue, 270 N.C. 424, 154 S.E. 2d 532; 
Yacht Co. v. High, Commissioner of Revenue, 265 N.C. 653, 144 
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S.E. 2d 821; Chemical Corp. v. Johnson, Commissioner of Revenue, 
257 N.C. 666, 127 S.E. 2d 262; Benson v. Johnston County, 209 N.C. 
751, 185 S.E. 6 ;  Rich v. Dozigkton, 192 N.C. 604, 135 S.E. 527; R. 8. 
v. Conzmissioners, 75 N.C. 474. 

I t  has been settled by decisions of this Court that ,  notwithstand- 
ing Article V, § 5, of the Constitution, the Legislature may exempi 
from taxation obligations of the State and those of its political sub- 
divisions. ilfecklenburg County v. Inszwarice Co., 210 Y.C. 171, 185 
S.E. 654; Pullen v. Corporation Commission, 152 N.C. 548, 68 S.E. 
155. The reason for this rule is not shown in the majority opinion in 
either of these decisions. I t  is stated in the dissenting opinion of 
Clark, C.J., in the Pullen case and lies in the circumstance that the 
exemption of the State's own obligation from taxation enables the 
State to obtain a lower interest rate on its indebtedness so that the 

is approximately the same as if the obligation u-ere taxed. 
See also 51 Am. Jur., Taxation, 5 567. 

This exception to the limitation of Article V, S 5, of the Constitu- 
tion, upon the power of the Legislature to exempt property from ad 
valorem taxation, has no application to the present case for the 
reason that  these bonds expressly state that they are not obligations 
of the State or of any of its political wbdivisions. Even the plaintiff 
Authority, itself, is not obligated to pay the principal of or the in- 
terest upon these bonds except by application of the specified rev- 
enues and other funds pledged for that purpose. Thus, the attempted 
exemption of these bonds from the ad valorem intangible property 
tax cannot be supported on the ground that i t  will result in a lower- 
ing of interest rates otherwise payable by the State or by one of its 
subdivisions. 

In  W e b b  v. Port  Commission, 205 Y.C. 663, 172 S.E. 377, the 
Port Commission of Morehead City was authorized by statute to 
issue bonds in order to provide funds with which to build terminals, 
vharves, piers, warehouses and other port facilities for general public 
and common carrier use. Clearly, this was a purpose for which the 
State, or its n~unicipality, could have issued its own bonds pledging 
its general credit, which bondc could have been exempted from tax- 
ation under the decisions above cited. The statute authorizing the 
issuance of the bonds provided that they would be exempt from State. 
county and municipal taxation. The statute further provided that 
the bonds were payable solely from the income of the commission 
from wharfage fees and the like, although there was a proviqion for 
a tax upon property within the city for the purpose of supplying any 
deficiency of such funds if, but only if, such tax was approved by a 
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vote of the people of the city. The statute authorized and conten?- 
plated the private sale of the entire bond issue to the Reconstruction 
Finance Corporation, an agency of the Federal Government. The 
commission contemplated marketing the bonds in tha t  manner. The 
authority of the Port Commission to issue the bonds was attacked 
on the ground that  the statute was a violation of Article VIII ,  S 
1, of the Constitution of North Carolina, in tha t  i t  was an attempt 
to create a corporation by a special act of the General Assembly. 
This was the basic attack though other questions were also raised, 
including the validity of the provision for tax exemption. Connor 
(George W.) ,  J. ,  in his opinion, stated: 

"The provision in the act by which the Port  Commission was 
created that  its property and the bonds that  may be issued and 
sold as authorized by the act shall be exempt from taxation by 
the State, or any of its political subdivisions, is valid. The  Gen- 
eral Assembly has the power to so provide, for the reason that  
the property of the Port  Commission will be held, and the bonds 
will be issued solely for public purposes. Whatever doubt there 
may be as to the validity of this provision, by reason of section 
3 of Article V of the Constitution of this State, must be, under 
well settled principles of constitutional construction, resolved 
in favor of its validity. Certainly, if the bonds are sold to an  
agency of  the United States Government, as contemplated by  
the act, the provision is valid so long as the bonds are held by  
szich agency, or by any person, firm or corporation holding the 
same by  purchase from such agency." (Emphasis added.) 

Mr. Justice Connor cited no authority for this pronouncement. 
His opinion makes no reference whatever to Article V, $ 5, of the 
Constitution. His opinion makes i t  clear that  he regarded the bonds 
as exempt from taxation because they were to be issued to a Federal 
agency (The Reconstruction Finance Corporation). Obviously, bonds 
held by an agency of the United States mrould be exempt from State 
taxation. This, no doubt, explains the rather casual treatment of the 
tax exemption, considered without respect to the status of the holder 
of the bonds. 

At  the time the Port Comn~ission case was decided, this was a 
five-judge Court. Stacy, C.J., and Brogden, J., dissented. Their opin- 
ion does not mention the matter of tax exemption. Adams, J., con- 
curred in result on the ground tha t  the statute did not violate Article 
VIII,  $ 1, of the Constitution, his concurring opinion making no 
reference to the validity of the provision for tax exemption. Clark- 
son, J . ,  also concurred in a separate opinion, which contained no dis- 
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cussion of the tax exemption but stated that  the applicability of 
Article VIII ,  § 1, of the Constitution, was the "only serious clues- 
tion" and was the question which the Court, in its order setting the 
case for argument, had directed counsel to argue. 

Thus, the statement in the opinion of Connor, , J . ,  in the Port  
Conlmission case concerning the validity of the provision for tax 
exemption of revenue bonds issued by the Port Commission, cannot 
be deemed a clear-cut determination by this Court of the validity 
under Article V, 5 ,  of the Conqtitution, of a purported grant of tax 
exemption to revenue bonds, declaring that they are not obligations 
of the State or of any of its political subdivisions, which bonds are 
issued to and held by private investors for investment purpoqes only. 
With the utmost respect for the opinion of our distinguished pre- 
decessor upon this Court, I cannot regard his statement, unsupported 
by authority and not mentioning Article V, 5, of the Constitution, 
as conclusive or persuasive, upon this question which is presented 
for the first time in the present case. 

I, therefore, conclude that Article V. $ 5, of the Constitution of 
this State, renders invalid the legislative grant of an exemption of 
these bonds from the intangible property tax. This provision of the 
Constitution has no application to an exemption of the interest pay- 
able upon these bonds from income taxation. Article V, § 3, permits 
the Gencral Asqembly "to classify property and other subjects for 
taxation," subject only to the lin~itations that the power shall be 
exercised on a statewide basis and "in a juqt and equitable manner." 
This section expressly empowers the General Assembly to make pro- 
vision for deductions from gross income in the computation of tax- 
able income. In the absence of a constitutional limitation upon the 
power of the General Assembly to exempt the intcrest payable upon 
these bonds from income taxation, the power to cxempt being an 
essential attribute of sovereignty, as declared in Sale v. Johnson, 
Commissioner of Revenue, supra, this provi~ion in the act authoriz- 
ing the issuancc of the bonds here in question is ~vithin the legisla- 
tive authority. 

The act provides in G.S. 116-203, "There is hereby created and 
constituted a political subdivision of the State to be known as  the 
'State Education Assistance Authority. " Rowever, in G.S. 116-209.1 
i t  provides, "Any of the foregoing provisions of this act which shall 
be in conflict with the provisionq hereinbelow set forth shall be re- 
peaIed to the extent of such conflict." In G.S. 116-209.12 i t  provides, 
"Bonds issued under the provisions of this act shall not be deemed 
to constitute a debt, liability or obligation of the State or of any 
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political subdivision thereof or a pledge of the faith and credit of the 
State or of any such political subdivision, but shall be payable solely 
from the revenues and other funds provided therefor." While some- 
 hat confusing, the net efTect of these three sections of the act is, 
a t  least, tha t  the Authority is not to be considered a political sub- 
division of the State for the purpose of determining the eflect and 
validity of these bonds. 

The plaintiff contracted to deliver to the defendant bonds totally 
exempt from State, county and municipal taxation. The bonds the 
plaintiff now proposes to deliver are, in my opinion, subject to the 
intangible property tax now levied by the State and to such other 
taxes as  may lawfully be levied upon intangible personal property. 
The variance is substantial. Since the defendant is not being ten- 
dered the bonds i t  contracted to purchase, i t  should not be compelled 
to receive and pay for the bonds which the plaintiff now offers to it. 
It is my view that  the superior court erred in adjudging tha t  the 
bonds, themselves, are exempt from taxation and tha t  the defendant 
must accept and pay for these bonds. 

STATE O F  NORTH CAROLIKA v. PERRY SANDERS 

No. 43 

(Filed 12 June 1970) 

1.  Homicide  § 31; Criminal  L a w  3 13F- first-degree m u r d e r  - bi- 
fu rca ted  ju ry  t r i a l  

I n  this State a defendant in a first-degree murder prosecution is not en- 
titled to  a bifurcated jury trial with one jury determining the guilt or  
innocence and the other fixing the punishment. G.S. 14-17. 

2'. Jury 5 7- cha rge  of r ac i a l  d iscr iminat ion -absence of Negroes 
f r o m  ju ry  

There is no merit to a Negro defendant's charge that  members of his 
race were deliberately excluded from the petit jury which tried him, 
where the record discloses tha t  (1) nine of the first 53 jurors tendered 
were Negroes, (2)  the  trial court in i ts  discretion properly excluded one 
of the Negro jurors, who mas 84 years old, ( 3 )  two of the Negro jurors 
were peren~ptorily challenged, and (4 )  the remaining s i s  Negroes were 
properly excused for cause after each had stated that he mas opposed to 
capital punishment and would not consider the death penaltr. 

5. J u r y  § 7- rac ia l  d iscr iminat ion - b u r d e n  of proof 
Defendant has the burden of proof of establishing racial discrimination 

in the  composition of the  jury. 
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4. J u r y  8 7- rac ia l  d iscr iminat ion  - presumpt ion  
The absence of Negroes from a particular petit jury is insufficient. in 

and of itself, to raise a presumption of discrimination. 

5. J u r y  § 7- d e m a n d  f o r  propor t ional  representa t ion  of  r a c e  
Defendant does not have the right to demand tha t  his petit jury bc 

composed in whole or in part  of persons of his own race or tha t  there 
be proportional representation, but only that  persons of his race not ile 
intentionally excluded from the jury because of race. 

6. J u r y  § 7- pe rempto ry  chal lenge  
S o  cause need be stated for a peremptory challenge. G.S. 9-21. 

7. Const i tu t ional  L a w  § 29; Criminal  L a w  § 133; J u r y  § 7- exclu- 
s ion  of j u ro r s  w h o  would  neve r  r e t n r n  d e a t h  penal ty  

I n  a prosecution for the capital crime of firat-degree murder, the Consti- 
tution of the United States, a s  interpreted in Witherspoon v. Illinois. 391 
U.S. 510, is not violated by the exclusion of those jurors who had testified 
on voir d i re  tha t  they had already made up their minds tha t  they n7nuld 
not return a verdict puisuant to which the dcfendant might lawfully tw 
executed, whatever the evidence might be. 

8. Criminal  L a w  16- object ion  t o  evidence - waive r  
Unless a n  objection is  made in ample time a s  won a s  the  o~jyonent ha..: 

the opportunity to learn the evidence is objectionable, the op~jonent will 
be held to hare  waived it. 

9. Criminal  L a w  § 79; Homicide  I&- first-degree m u r d e r  - ad- 
mission b y  conspi ra tors  - r e s  ges t ae  - i den t i t y  of voices 

In  a prosecution of defendant for the  first-degree murders of two yo- 
lice officers, which murders n e r e  coiimitted bhortly after defendant a1111 
5eJcral c2ornpanions had robbed a filling station attendant,  testimony hy 
the attendant that  a s  defendant and a conipanion left the station he 
heart1 m e  of then1 say, "Shoat him. shoot b:1n while he's donn," and that 
the other said. "So. lie's taken care of," held competent against the  cle- 
fendant notwithstanding the attendant was unable to identify the voice*, 
since the statements were made by fellow conspirators in the course of 
the robbery as part  of the r t s  qeatae. 

10. Conspiracy 5 5- competency of evidence of co-conspirator - rcn 
ges t ae  

Where two of more persons combine or associate together for the pros- 
ecution of some fraudulent or illegal purpose. any act  or declaration made 
by one of them in furtherance of the common object, and  forming a part 
of the res { /cs tm,  may he given in evidence agai is t  the other. 

11. Cr imina l  L a w  § $6- admiss ib i l i ty  of confession - waive r  of r i gh t  
t o  counsel  - findings 

In  a prosecution charging defendant with the first-degree murders J J ~  

two police officers, defendant's confession to a police ofiicer was properly 
admitted in eridenre. where there was competent evidence on th? r o b  
dire  to SUDport findings by the tr ial  court t ha t  defendant had been fully 
advised of his rights under 3I i randa  v. Arizona, 38-1 U.S. 436, and tha t  de- 
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fendant freely, voluntarily, and understandingly waived his right to coun- 
sel and made his statement voluntarily and with understanding. 

12. Criminal L a w  8 86- impeachment of defendant  - prior  offenses - opportunity t o  explain conviction 
Defendant in a first-degree murder prosecution was not prejudiced by 

the trial court's refusal to allow him to explain on redirect examination 
his admission on cross examination that he had been previously convicted 
of assault on a female, where the record disclosed that defendant on cross 
examination had testified to the substance of the escluded testimony. 

13. Criminal Law § S& impeachment of defendant  -opportunity of 
correction 

A defendant is entitled to full opportunity to correct or explain his 
answers in response to impeaching questions. 

14. Criminal L a w  § 167- prejudicial e r r o r  - new t r i a l  
To warrant a new trial, there should be made to appear that the rilling 

complained of was material and prejudicial to defendant's rights and 
that a different result would have liliely ensued. 

15. Homicide Ij§ 18,  21- m u r d e r  of police offfcers - premeditation 
a n d  deliberation - sufficiency of evidence 

I n  a prosecution charging defendant with the first degree murders of 
two police officers, which murders were committed shortly after defendant 
and his companions had robbed two filling stations, there was suEcient 
evidence of premeditation and deliberation by defendant to be submitted 
to the jury, where the evidence disclosed that (1) the officers, in the course 
of investigating the robberies, had stoppcd the automobile in which de- 
fendant and his companions were riding, (2 )  the omcers attempted to ar- 
rest one of the companions for carrying a pistol, (3)  the defendant then 
shot the first officer because he "was thinking about what I would have 
to face." nnd ( 4 )  the defendant continued to fire the ?artridges of two 
pistols into thc officers after they had fallen and were helpless. 

16. Homicide § 14- m u r d e r  of police officers - presumption of mal ice  
In a prosecution charging defendant with the first-degree murders of 

two police officers, nlalice may be presumed from evidence which satisfies 
the jury beyond a reasonable doubt that the death of the otilcers proxi- 
mately resulted from pisto: shots intentionally fired a t  them by defendant. 

17. Homicide 8 1%- premeditation a n d  deliberation - c i r c u m s t a n t i ~ l  
evidence 

The elements of premeditation and deliberation are not usually susccp 
tible to direct proof, but must be established from the circumstances sur- 
rounding the homicide. 

18. Homicide 3 4- premeditation defined 
Premeditation means "thought beforehand" for some length of time, 

however short. 

19. Homicide § 4- premeditation a n d  deliberation- length of t ime  
No fixed amount of time is required for the mental processes of pre- 
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meditation and deliberation constituting an element of murder in the first 
degree, it being sufficient if these mental processes occur prior to, and not 
simultaneously with, the killing. 

Criminal Law § 113- instructions - recapitulation of evidence 
The recapitulation of all the eridence is not required under G.S. 1-180, 

and nothing more is required than a clear instraction which applies the 
law to the evidence and gives the position taken by the parties as to the 
essential features of the case. 

Homicide § 31; Criminal Law § 135; Constitutional Law 8 29- 
death sentence for  Arst degree murder  - effect of Jackson decision 

Xotwithstanding the effect, if any, that U. S. v. Jackson, 390 U.S. 570 
might have had upon the validity of [former] G.S. 15-162.1 which autho- 
rized a plea of guilty in a first degree mnrder prosecution, the Jackson 
decision did not. a t  the time of the judgment in this first-degree murder 
prosecution, forbid the courts of this State lo impose the sentence of death 
pursuant to a verdict of the jury in accordance with G.S. 14-17. 

Bonsm, C.J., and SHAKP, J., dissenting. 

APPEAL by defendant from Fountain, J., a t  the 17 November 
1969 Criminal Session of FORSYTH. 

The defendant appeals from judgments sentencing him to death. 
He was charged in two indictments with murder in the first degree 
and entered pleas of not guilty to each charge. The two cases were 
consolidated for trial, and the jury returned a verdict of guilty as 
charged in each of the indictments, without recommendation tha,t 
his punishment be imprisonment for life. The indictments, verdicts, 
and judgments were all proper in form. The crimes were alleged !,o 
have occurred in Surry County, but pursuant to an order changing 
venue, the trial was held in Forsyth County. 

The evidence favorable to the State shows the following sequence 
of events: About 6 p.m. on 3 February 1969 defendant Perry Sanders, 
his brother Laxie Sanders, Charles Monroe, and James Monroe left 
Sanford, North Carolina in n 1967 red Dodge convertible belonging 
to Charles hlonroe and headed in the direction of Winston-Salein, 
with the intention of robbing a service station to obtain money to 
pay their respective debts. About 10 p.m. they came upon a service 
station near the airport in Winston-Salem. Charles Monroe parked 
the car on a side street. The other three men went into the station, 
and upon determining that the operator, Harvey King, was alone, 
Perry Sanders pulled his .22 caliber pistol and demanded money. 
After King surrendered his money and his wallet, he was ordered 
into the stockroom and told to lie down on the floor. Perry Sanders 
then struck King with a set of air horns and he appeared to be un- 
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conscious; however, he was conscious and as soon as the robbers left, 
King reported the robbery to the Forsyth County Sheriff's Depart- 
ment. The defendant and 111s coinp:mions then drove north toward 
Rural Hall where they found Kesley IIunsucker's service station 
open around 10:23 p.m. Perry Sanders and James hlonroe went in- 
side, and after determining tha t  Hunsucker was alone, the defendant 
pulled his pictol on the victim. State1- witnev Hunsucker testified 
that Perry Sanders told him to "stand up and take i t  easy or he 
would kill [him]." After his wallet l u d  been removed and the cash 
register emptied, Hunsucker was ordered to get down on the floor 
and was struck with a bottle by one of tho robbers. He was then 
ordered into the service area of the station and told to get down on 
his knees. JIonroc struck Hunsucker on the liead with his pistol, and 
Iiunsuckcr, pretending to "pl:~y dead," cr~niplcd over some tires. i l k  

S:tndcrs and Monroe were leaving, Iiunsuckcr heard one of them say, 
"Shoot him, bhoot him while he's down," and the other said, "So.  
Iw's takcn care of." On their way out, Sanders took a .32 gauge Ivey 
.Johnson single-barrel shotgun from the office of the service station. 

*4ccording to defciidnnt's own tcctiinony a t  trial, the following 
1. an account of the incidents lcading up to thc arrest of defendmt 
on the murder chargcs: After the robbery of the second service sta- 
tion, defendant and his conlpanions drove north through Rural Hall 
toward Pilot Mountain. On the High~vay $52 Bypace around Pilot 
Mountain, a marked clty police car began following the hlonroe ve- 
hicle. Xonroe pulled his car ovcr wl~en the officers in the patrol car 
flashed the blue light. Officers Ralph East  and Glenn Branscome ap- 
proached the lloiiroe car on the driver's side, :lnd one of them asked 
Charles Alonroe for 111s driver's license. Then one of the officers said 
thcy had heard of an armed robbery and wnnted to search the car;  
the four agrecd to permit the iearcli and got out of the car. As Perry 
Sanders steppcd out, lie slid his .22 caliber pistol under thc car. Offi- 
cLcr Branscome first searchcd Jamcs Monroc and found a pistol in 
his belt: he told Monroe tha t  he was going to arrest him for carry- 
Ing a pistol. As Officer Branscome started to put the handcuffs on 
.Tames llonroe, defendant picltcd up his pistol from underneath the 
car and fired a t  Branscomc. Defendant testified: "I was thinking 
ahout what 1 would have to face. 1 gue~s .  . . . The first time I 
l u ~ t  threw my hands up. I just thrcw the gun up and closed m y  eyes 
.Lnd fired. I didn't aim, not really. When I fired the shot he just 
-tarted - he just seerncd to draw up and started screaming and I 
.tartecl firing again. . . . I continued to fire the weapon until he 
.topped ecr~amlng." At this point Officer East,  who was standing on 
the driver's side of the Monroe car, began running back to the patrol 
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car. Defendant testified as follows: "[Officer Eas t ]  started running 
and I caught him out of the corner of m y  eye and he v a s  screaming 
and I ran up to him and I fired a t  him once or twice and he fell and 
he started screaming. . . . I discovered that  m y  own gun was 
empty. I think I fired a t  him twice out of m y  gun and i t  kept click- 
ing and he mas screaming and kicking and I just snatched his [pistol] 
u p  and started shooting. I shot him with his weapon because he just 
kept  up thiq scream. . . . I quit firing after he stopped scream- 
ing." Defendant and Charles Monroe retrieved RIonroe's driver's 
license from the  shirt pocket of one of the officers, and the  four men 
left, driving firqt toward Mount  Airy on Highway #52 and then 
along Highway #601 toward Winston-Salem. 

About 10:50 p.m. a motorist t rawl ing toward Pilot Rlountain 
on Highway #52 met a red car with one headlight burning. A few 
minutes later the motorist came upon the officers' patrol car parked 
on the  shoulder of the road with itq headlights burning and the  blue 
light flashing. The bodies of Oficcrs Eaqt and Branscome were lying 
within qeveral feet of the patrol car :  both had received multiple 
gunshot woundq in the head and body. The bodiw of the two officers 
were taken to the hospital where a later examination disclosed that  
Officer Branscome had seven g u n ~ h o t  wounds - two in the head, one 
in the  right sl~oulder,  three in the chest area, and one in the  right 
a r m ;  and Officer Eas t  had five gunshot wounds -one in the left 
shoulder, one in the chest, and three through the  head. Death  in 
each case resulted from these gunshot vounds.  

Between 12:13 and 12:30 a.m. on 4 February 1969, Winston- 
Salem Police Officer A. C. Brandon spottcd a red convertible with 
one hcadlisht burninq, which matched the  description of a n  auto- 
mobile described earlier in a police broadcast alert. The  officer be- 
gan following the conrertible and radioed for assistance. Police cars 
soon converged a t  a n  intersection, and the suspected car was stop- 
ped. The four occupants, Perry  Sanders, h x i e  Sanders, Charles 
Monroe, and .Jameq Monroe, were ordered out of the cnr, and each 
was varched.  On a second search, a .22 calihcr pistol was found con- 
cealed in Perry Sanders' undcrchorts. A search of the  car disclosed 
over $1,000 in variouq denominations of currency, a brown wallst 
containing the identification of Harvey Woodleaf King a black 
wallet containing the  identification of Wesley Ronald Hunsucker, 
and a 7 54 caliber automatic pistol. All four men wcre taken into 
custody by the Winston-Salem police and arrived a t  the  police sta- 
tion shortly after 12:30 a.m. 

About 1 a.m. Detective R. E. Linville, in the  presence of S.B.I. 
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Agent H.  T. Hartley and Captain H. C. Carter of the Detective Di- 
vision of the Winston-Salem Police Department, after fully advis- 
ing defendant of his constitutional rights, began questioning him. 
With permission of defendant his statement was recorded on a tape 
recorder; it was transcribed and later signed by him in the Forsyth 
County jail about 3:30 p.m. on 4 February 1969 after he had read i t  
and made a correction as to one of the names. The confession, which 
was introduced in evidence by the State's witness R. E. Linville, 
was substantially similar to the testimony gwen by the defendant 
on the stand, the primary difference being the number of times tha t  
defendant shot the first officer. I n  his confession defendant stated 
that he first shot Officer Branscome and then chased down Officer 
East,  who was headed for the patrol car, and shot him from behind; 
he then took East's .38 caliber pistol and shot him several times in 
the head with i t ,  and "ran back and shot the other one [Branscome] 
four or five times until [he] finishc>d emptying the gun." However, 
the defendant testified on the stand tha t  he did not go back and 
shoot Branscome after he had shot East. 

Defendant's only evidence a t  trial was his own testimony, In 
which he described the robberies of the two service stations and the 
shootings of the two police officers, and the testimony of three char- 
acter witnesses, Sergeant Freeman Worthy of Fort  Bragg; Jasper 
Sanders, the defendant's father; and Mrs. Harriet Johnson, an ac- 
quaintance. Sergeant Worthy and hlrs. Johnson testified tha t  de- 
fendant's general reputation was good. 

The jury returned a verdict of guilty as charged in each indict- 
ment of first degree murder, and the death sentence was imposed by 
the court. From these judgments the defendant appealed. 

Attorney General Robert hforgan and S tag  Attorney Donald M.  
Jacobs for the State. 

Carroll F.  Gardner for defendant appellant 

[I] Defendant's first assignment of error challenges the single- 
verdict procedure followed by North Carolina in capital cases. He 
contends he is entitled to a bifurcated jury trial with one jury de- 
termining the guilt or innocence and the other fixing the punishment. 
Our statute, G.S. 14-17, provides: 

"A murder which shall be perpetrated by means of poison, 
lying in wait, imprisonment, starving, torture, or by any other 
kind of willful, deliberate and premeditated killing, or which 
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shall be committed in the perpetration or atternpt to perpetrate 
any arson, rape, robbery, burglary or other felony, shall be 
deemed to be murder in the first degree and shall be punished 
with death: Provided, if a t  the time of rendering its verdict in 
open court, the jury shall so recommend, the punishment shall 
be imprisonment for life in the State's prison, and the court 
shall so instruct the jury. All other kinds of murder shall be 
deemed murder in the second degree, and shall be punished with 
imprisonment of not less than two nor more than thirty years 
in the State's prison." 

This Court has consistently upheld the single-verdict procedur? 
established by this statute. State v. Roseboro, 276 N.C. 185, 171 
S.E. 2d 886; State v. Ruth, 276 N.C. 36, 170 S.E. 2d 897; State v .  
Hill, 276 N.C. 1, 170 S.E. 2d 885; State v. Atkinson, 275 N.C. 288, 
167 S.E. 2d 241; State v. Peele, 274 S . C .  106, 161 S.E. 2d 568, cert. 
den. 393 U.S. 1042, 89 S. Ct.  669, 21 L. ed. 2d 590 (1969) ; State v. 
Spence and TtTllinms, 274 N.C. 536, 164 S.E. 2d 593. And Federal 
courts hold that, this procedure does not violate due process or in- 
fringe upon defendant's constitutionally guaranteed right of silence. 
Sequra v. Patterson, 402 F. 2d 249 (10th Cir., 1968); and Sims v. 
Eyman, 405 F. 2d 439 (9th Cir., 1969). In  Spencer v. Texas, 385 U.S. 
554, 87 S. Ct. 648, 17 L. ed. 2d 606 (1967), the Supreme Court of 
the United States said: "Two-part jury trials are rare in our juris- 
prudence; they have never been compelled by this Court as a matter 
of constitutional law, or even as a matter of federal procedure." 

Counsel for defendant in his brief very frankly conceded this as- 
signment to be without merit unless the United States Supreme 
Court should overrule our present practice by its decision in the case 
of Maxwell v. Bishop, 398 F. 2d 138 (8th Cir., 1968), cert. granted 
December 16, 1968, 393 U.S. 997, 89 S. Ct.  488, 21 L. ed. 2d 462, 
pending in that  Court a t  the time defendant filed his brief. Maxuell 
involves Arkansas' statutes containing provisions similar to those in 
our North Carolina statutes. In  allowing rertiorari the Supreme 
Court of the United States limited considerations to questions 2 
and 3 of the petition for certiorari, viz: 

"2. Whether Arkansas' practice of permitting the trial jury 
absolute discretion, uncontrolled by standards or directions of 
any kind, to impose the death penalty violates the Due Process 
Clause of the Fourteenth Amendment? 

"3. Whether Arkansas' single-verdict procedure, which re- 
quires the jury to determine guilt and punishment simultan- 
eously and a defendant to choose between presenting mitigating 
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evidence on the punishment issue or maintaining his privilege 
against self-incrimination on the guilt issue, violates the Fifth 
and Fourteenth Amendments"? 

The United States Supreme Court has now spoken in Maxwell, 
(,June 1, 1970) 398 U.S. 262, 90 S. Ct.  1578, 26 L. ed. 2d 221. Without 
deciding the issues involved, the case mas remanded to Federal 
District Court in Arkansas for a hearing on the exclusion of pros- 
pective jurors who had scruples against the death penalty. The 
same issues raised in dIa.r~cell are still pending before the United 
States Supreme Court in other cases, but we do not think we should 
anticipate that  that  Court will declare unconstitutional a practice 
approved in many states, including our own, for so many years. This 
assignment is overruled. 

12-61 Defendant next assigns as error the overruling of his motion 
to dismiss the jury for that  (1) all Negroes (members of defendant's 
race) were deliberately excluded, and (2) all jurors who expressed 
opposition to the death penalty were excused either for cause or per- 
emptorily. The motion sets out tha t  9 of the first 53 jurors tendered 
were n'egroes, and 6 of these 9 were excused for cause after each 
had stated he was opposed to capital punishment and would not 
consider the death penalty, Another was 84 years of age and was 
excused by the court because of her age, and the two remaining were 
challenged peremptorily. Defendant had the burden of proof of 
establishing racial discrimination. State v. ROSS, 269 N.C. 739, 153 
S.E. 2d 469. The absence of Negroes from a particular petit jury is 
insufficient, in and of itself, to raise a presumption of discriminaticn. 
State v. Brown, 271 N.C. 250, 156 S.E. 2d 272. Defendant does not 
have the right to demand that his petit jury be composed in whole 
or in part of persons of his own race or tha t  there be proportional 
representation, but only tha t  persons of his r a w  not be intentionally 
excluded from the jury because of race. State v. Lowry and State v. 
Aiallory, 263 N.C. 536. 139 S.E. 2d 870, eppeal dismissed and cert. 
den. in State v. dlallory, 382 U.S. 22, 86 S. Ct.  227, 15 L. ed. 2d 16 
(1965). The court in its discretion properly excused the juror who 
mas 84 years of age, and the remaining 6 Negroes were properly ex- 
cused for cause because of their belief concerning capital punish- 
ment. Xo cause need be stated for a peremptory challenge. G.S. 9-21. 
In the absence of any evidence of racial discrimination, the court 
correctly overruled this part of defendant's motion. 

[7]  The defendant further alleges that  the six Negro prospective 
jurors, as well as others, were excused for cause contrary to the de- 
cision in With,erspoon v. Illinois, 391 U.S. 510, 88 S. Ct.  1770, 20 L. 
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ed. 2d 776 (1968)) because they opposed capital punishment. Prior 
to Witherspoon ,  i t  was well established that  under the law in Korth 
Carolina i t  was not error to allow challenges for cause by the State 
to prospective jurors who stated they had '.conscientious scruples 
against the death penalty" in a case where such penalty might be in- 
flicted pursuant to a verdict of guilty. S t a t e  v. Atk inson ,  supra;  S ta te  
v .  Spence,  271 N.C. 23, 155 S.E. 2d 802, vacated 392 U.S. 649, 88 
S. Ct.  2290, 20 L. ed. 2d 1350 (1968) ; Sta te  v. B u m p e r s  (first hear- 
ing),  270 N.C. 521, 155 S.E. 2d 173, rev'd 391 U.S. 543, 88 S. Ct.  
1788, 20 L. ed. 2d 797 11968) ; S t a t e  v. Childs,  269 K.C. 307, 152 
S.E. 2d 453. However, in Witherspoon  the Court said: 

"The issue before us is a narrow m e .  I t  does not involve the 
right of the prosecution to challenge for cause those prospective 
jurors who state that  their reservations about capital punish- 
meilt would prevent them from making an impartial decision 
as to the defendant's guilt. 9 o r  does i t  involve the State's asser- 
tion of a right to exclude from the jury in a capital case those 
who say that they could never vote to impose the death penalty 
or t h a t  t h e y  would refzise even  to  consider i t s  imposi t ion i n  the 
case before t h e m .  For the State of Illinois did not stop thsre. 
but authorized the prosecution to exclude as well all who said 
that they were opposed to capital punishment and a11 who in- 
dicated that they had conscientious scruples against inflicting it. 

Y * Y 

". . . Specifically, we hold that a sentence of death cannot 
he carried out if the jury that imposed or recommended i t  was 
chosen by excluding veniremen for cause s imply  because they 
voiced general objections to the death penalty or expressed con- 
scientious or religious scruples against its infliction." (Emphasis 
added.) 

Again, in Footnote 21, the Court said: 
"We repeat, however, that  nothing we say today bears upon 

the power of a State to execute a defendant sentenced to death 
by a jury from ~ ~ h i c h  the only veniremen who were in fact ex- 
cluded for cause were those who made unmistakably clear (1 )  
that  they would automatical ly  rote  against the imposition of 
capital punishment without regard to any evidence that  might 
be developed a t  the trial of the case before them, or (2) that 
their attitude toward the death penalty would prevent them 
from making an impartial decision as to the defendant's guilt." 

The record here discloses no violation of the rule in Witherspoon .  
The trial court was very careful to -e(> that the solicitor, in csam- 
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ining prospective jurors for the State, adhered strictly to tha t  rule. 
For example, Ruth E. Williams was excused for cause after he stated: 

"I do not believe in capital punishment. 

"Q. You don't know of any case in which you might return 
such a verdict if you were chosen as a juror? 

"A. Never. 

"Q. You wouldn't do i t  under any facts or circumstances, 
no matter how aggravated the case was and no matter what the 
facts were in the case? 

"A. I wouldn't do it. M y  wife and I discussed it several 
times before, and I would not do it. 

"Q.  You've made up your mind about i t? 

"A. A long time ago." 

C. C. hlertes was excused for cause: 

"Q. Do you believe in capital punishment?" 

"A. I assume you mean the death penalty. 

"Q. Yes sir. 

"A. No sir. 

"Q. You don't feel tha t  in any case, regardless of what the 
circumstances are or how aggravated the case was, you would 
give any consideration to returning a verdict tha t  would involve 
the death penalty? 

"A. I do not. 

"Q. Have you thought about this before, sir? 

"A. Considerably. 

"Q.  This is not just something that  you thought-ure!l, 
you've thought about this before? 

"A. Oh, yes. 

"Q. And you are opposed to i t? 

"A. I'm opposed to it. 

"Q. If you were chosen to sit on this jury, are you saying 
that  you would not give any consideration to returning a ver- 
dict which would involve the death penalty? 

"A. I would not. 
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"Q. Under no circumstances, regardless of what the facts 
of the case were? 

"A. I would not." 

Mrs. Tommy hf. Jones was excused for cause after stating: 

"I don't believe in capital punishment. I have never sat  on 
the jury before. 

"Q. Do you feel that  there's any case in which you would 
consider a verdict involving the death penalty? 

"A. No. 

"Q. You wouldn't even consider returning such a verdict no 
matter what kind of case i t  was or how aggravated i t  was or 
what the facts were? 

"A. I wouldn't. 

"Q. Under no circumstances? 

"A. No. 

"Q. Have you thought about this before? 

"A. Well, all of my life I've thought of it, ever since I've 
been big enough to know these things." 

Similar questions were asked and similar answers were given by the 
other prospective jurors excused for cause. It is perfectly clear from 
these answers tha t  each of these prospective jurors, before hearing 
any of the evidence, had already made up his mind tha t  he would 
not return a verdict pursuant to which the defendant might law- 
fully be executed whatever the evidence might be. In the language 
of the majority opinion in Witherspoon, these jurors made it clear 
that "they could never vote to impose the death penalty" or "they 
would refuse even to consider its imposition in the case before them" 
and "they would automatically vote against the imposition of cap- 
ital punishment without regard to any evidence that might be de- 
veloped a t  the trial of the case before them." We conclude, there- 
fore, that  there is no merit in defendant's contention tha t  he has 
been denied any right under the Constitution of the United States 
or the laws of this State in the sustaining of any challenges for 
cause by the State by reason of the prospective juror's statement of 
his views on the subject of capital punishment. witherspoon v. I& 
nois, supra; State v. Roseboro, supra; State v. Ruth, supra; State v. 
Hill, supra; State v. Atkinson, supra; State v. Peele, supra; State 
v. Spence and Williams, supra. 

[8-101 Defendant's third assignment of error challenges as  hear- 
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say certain testimony of the witness Hunsucker, the second robbery 
victim. After Hunsucker had been robbed, defendant and James 
Monroe ordered him into one of the snrvice bays of the service sta- 
tion and instructed him to get down on his knees; as he did so 
Monroe struck him with an automatic pistol, and Hunsucker crump- 
led over on some tires. As defendant and Monroe were leaving, Hun- 
sucker testified he heard one of them say, "Shoot him, shoot him 
while he's down," and the other one said, "KO, he's taken care of." 
Hunsucker testified he did not know which statement was made by 
defendant. Defendant did not object, but after Ilunsucker testified 
he did object and moved to strike. His  motion was denied. Unless 
an objection is made in ample time as soon as the opponent has the 
opportunity to learn the evidence is objectionable, the opponent will 
be held to hare  waived it. State v. Edwards, 274 N.C. 431, 163 S.E. 
2d 767. The Hunsucker testimony revcaled from the first tha t  he was 
unable to identify the spokesman. Hence, defendant should have ob- 
jected, and his failure to do so constituted a waiver. However, we 
hold this testimony competent. Defendant and James Monroe were 
jointly engaged in robbing the service station operated by Hun- 
sucker as part  of a conspiracy entered into prior to the robbery. The 
statements to which Hunsucker testified were made in the course of 
the robbery as part of the res gesta>: "The law undoubtedly i3, t h s t  
where two or more persons combine or associate together for the 
prosecution of some fraudulent or illegal purpose, any act or declara- 
tion made by one of them in furtherance of the common object, and 
forming a part of the res gestce, may be given in evidence against 
the other." State v. Davis, 177 K.C. 573, 98 S.E. 785. Accord, State 
v. Gallimore, 272 N.C. 528, 158 S.E. 2d 505; State v .  Ross, supra. 
Defendant in his brief admits that testimony concerning the two 
robberies was competent in the trial of the defendant for murder 
for the purpose of ~howing the identity of the accused and to prop- 
erly develop the evidence in the murder cases. State v. Atkinson, 
supra; State v. AlcClain, 240 N.C. 171, 81 S.E. 2d 364. It follows 
then tha t  statements made during the course of the robbery, whether 
by the defendant or his partner in crime, would be competent. This 
assignment is overruled. 

[I11 Defendant next contends his alleged confession mas not vol- 
untary because i t  was t,he product of coercion through fear, and that 
he did not knowingly, voluntarily, and intelligently waive his rights 
and, therefore, the admission of this purported confession was con- 
trary to the decision in Miranda v. Arizona, 384 U.S. 436, 86 S. Ct .  
1602, 16 L. ed. 2d 694, 10 A.L.R. 3d 974 !1966), which lays down the 
governing principles as to the constitutional prerequisites to the ad- 
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missibility of statements obtained from an accused during custodial 
police interrogation. However, after a defendant has been properly 
advised of his rights as provided for in Aiiranda, he may waive these 
constitutional rights provided the waiver is made voluntarily, know- 
ingly, and intelligently. 

As stated in State v. Wright, 274 K.C. 84, 161 S.E. 2d 581, cert. 
den. 396 US. 934, 90 S. Ct.  275, 24 L. ed. 2d 232 (1969): 

" 'The test of admissibility is whether the statement by the 
defendant was in fact made voluntarily.' State v. Gray, 2G8 
N.C. 69, 1.50 S.E. 2d 1. See also State v. Rogers, 233 N.C. 390, 
64 S E .  2d 572; State v. Gosnell, 208 N.C. 401, 181 S.E. 323; 
State v Livingaton. 202 N.C. 809, 164 S.E. 337. The admission 
is rendered incompetent by circumstances indicating coercion 
or in~olun ta rp  action. State v. Gufey, 261 N.C. 322, 134 S.E. 
2d 619. The 'totality of circumstances' under which the state- 
ment is madr should be concidered. State v. Chamberlain, 263 
X.C. 406, 139 S.E. 2d 620. Mental capacity of the defendant, 
State v. Whitternore, 255 N.C. 583, 122 S.E. 2d 396. whether he 
is in custody, State v. Guffey, supra, the presence or absence of 
mental coercion without physical torture or threats, State v. 
Chamberlain, sz~pra, are all circumstances to be considered in 
passing upon the admissibility of a pretrial confession and in 
passing upon the voluntariness of a waiver of constitutional 
rights." 

In the present case, the court, on motion of the defendant and in 
the absence of the jury, conducted a voir dire as to the voluntarines~ 
of the purported statement made by the defendant to the officers. 
The State offered the testimony of R. E. Linville, the detective who 
interrogated the defendant, and Officers Beane and Carter. The de- 
fendant testificd in his own behalf. The defendant's evidence tended 
to show that  he was scared because so many officers were present, 
and that  before he was questioned he heard officer* outside the room 
in which he was sitting innke the statements, "We got a black boy 
we are fixing to lynch," and " I d  u.: have him and take him and let 
him have an accident with a blackjack"; and tha t  Officer Linville 
said, "If you want to make i t  easy on yourself and evervbody else, 
just tell us anything you want to tell us." Defendant further said 
that he did not underetnnd what Officer Linville tried to tell hiin 
about hi.: rights and that Officer Linville did not tell him that  he was 
entitled to n lawper. The officers present denied that  any threats 
were made inside or outside the room in which the defendant was lo- 
cated, and Officer Linville denied that he made the statement at- 
tributed to him by the defendant. Officer Linville's testimony as  to 
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what he told defendant concerning his right to make or not make 
any statement and his right to have a lawyer present is correctly set 
out in the judge's findings of fact. Officer Carter testified that he tcld 
defendant that he was in serious trouble and "that he needed a good 
attorney" and that "he needed one then." After hearing the evidence 
the court found: 

"That the defendant was detained in the Community Ser- 
vices Room of the second floor of City Hall in Winston-Salem, 
and that room adjoins a room with the office of Detective Lin- 
ville; that he was kept there approximately thirty minutes in 
the custody of two police officers, neither of whom questioned 
him or talked to him during that period of time. The court fur- 
ther finds as a fact that  a t  no time while the defendant was in 
custody did any officer or anyone else make any threat to him 
of any kind, nature or description, nor did any officer make any 
statement which was overheard by the defendant and which could 
constitute or be construed to constitute any threat of any nature 
or description. 

"The court further finds as a fact that  Detective Linville 
talked to the defendant shortly after one a.m. February 4th) 
1969, which was not more than forty-five minutes from the time 
of the defendant's apprehension on the corner of Stratford Road 
and Country Club Drive and Miller Street; that  before asking 
the defendant any questions relating to the charges against the 
defendant, Officer Linville did, on February the 4th, 1969, a t  
1:05 a.m. read to the defendant the following in quotations: 

" 'Your rights. Before we ask you any questions, you musc 
understand your rights. You have the right to remain silent. 
Anything you say can be used against you in court. You 
have the right to talk to a lawyer for advice before we ask 
you any questions and to have him with you during ques- 
tioning. If you cannot afford a lawyer, one will be appointed 
for you by the court, before any questioning if you wish. If 
you decide to answer questions, now without a lawyer present, 
you will still have the right to stop answering a t  any time 
until you talk to  a lawyer.' 
"The defendant thereupon signed a statement appearing on 

the same page, reading as follows: 
" 'Waiver of rights: I have read this statement of my 
rights and I understand what my rights are. I am willing to 
make a statement and answer questions. I do not want a 
lawyer a t  this time. I understand and know what I am do- 
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ing. No promises or threats have been made to me and no 
pressure or coercion of any kind has been used against me 
by anyone.' 

"That was signed by the defendant a t  1:10 a.m. on February 
4th, 1969. The court further finds as a fact tha t  the defendant 
thereafter made a statement to Officer Linville and agreed that 
i t  may be recorded on a tape recorder to be transcribed later. 
The defendant thereupon freely, voluntarily, knowingly and 
understandingly, without any hope of reward or promise of re- 
ward, and without any duress or fear made a statement to Offi- 
cer Linville. Before nialiing the statenlent and while the waiver 
of rights mas being read to him, Mr. Henry C. Carter, the chief 
of the detectives for the Winston-Salem Police Department. who 
was p re~en t  a t  the time, told the defendant that it was his- 
the officer's - opinion tha t  he needed an attorney, and a good 
attorney, and that  he needed one then, because he was in serious 
trouble. Thc defendant replied tha t  he knew he was in serious 
trouble but made no request for an attorney. On the afternoon 
of February the 4th, 1969, between the hours of three-thirty and 
six p.m., Officer Linville took the statement which had been 
transcribed to the county jail to the defendant and with the de- 
fendant read the statement in question and answer form as i t  
was made, and tranwribed from the tape recorder. The defend- 
an t  made one cor~ection of mother percon's name appearing cn 
the statement, stated tl,at the rest of i t  was correct and initialed 
each page except the lact page which he signed. The court fur- 
ther finds as a fact that the defendant graduated from high 
school in Sanford, Korth Carolina, when he was cightcen years 
of age; that he via. in February, 1969, t~venty-two yearq of age; 
that before signing the waiver of rights, it was not only read 
to him along with a statement of his rights, but he followed i t  
on another copy of the same document, reoding it to himself as 
i t  was read to him. Thc defendant had a full understanding of 
h ~ s  right to a lawyer and his right not to answer any questions, 
and of all other constitutional rights relating to the making of 
the statement to police officers. The defendant was relatively 
calm when he talked to the police officers in view of the gravity 
of the charges against him. He  was inforn~ed before any ques- 
tions were asked him, that he would he quectioned ahout two 
armed robberies and the shooting or assault upon two police 
officers in Surry County; tha t  he fully understood the purpose 
of the questions that were asked him, the ~eriousness of the ac- 
cusation, and all rights: which were afforded him. Upon the fore- 
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going findings, the court is of the opinion, and so finds tha t  the 
defendant knew each of the rights and understood each of the  
rights set out on the document, State's Exhibit A ;  that  he was 
offered no hope of reward, offered no reward and had no hope of 
reward. He  was under no coercion or fear and tha t  he volun- 
tarily, knowingly, understandingly made statements to  Officer 
Linville. Upon such Findings the objection to the evidence of- 
fered by the State is overruled, and the defendant excepts." 

There is competent evidence to support the findings tha t  defend- 
an t  had been fully advised of his rights and that defendant freely, 
voluntarily, and understandingly wrtived his rights to counsel and 
made his statement voluntarily and with understanding. Such find- 
ings of fact by the trial judge are conclusive, and the statement 
made by defendant was properly admitted. State v. Wright, supVa; 
State v. Gmy, 268 N.C. 69, 150 S.E. 2d 1, cert. den. 386 U.S. 911, 
87 S. Ct. 860, 17 L,  ed. 2d 784 (1967). This assignment is overruled. 

[I21 Defendant next assigns as error the court's refusal to allow 
defendant to explain an admission made on cross-examination con- 
cerning a prior conviction. On cross-examination defendant testi- 
fied: "I was convicted of simple assault in the Superior Court on a 
female. The charge was in Superior Court because i t  was bound 
over from a little court where they had a hearing, you know, and 
they bound i t  over. She took out a warrant and the warrant read 
assault with intent to commit rape and I was convicted of assault 
on a female. I was put on probation and am on probation now." On 
redirect examination defendant was asked to explain the assault 
charge. The State objected and the objection was sustained. Defend- 
ant  excepted and for the record testified: "It  stemmed from a charge 
of assault with intent to commit rape and whenever we went to little 
Court, the girl - she told lies, and whenever F e  got to the big Court, 
she told the truth, and the Judge charged me with assault on a fe- 
male. I wasn't guilty of tha t  but I just didn't say anything about it. 
I accepted that  because he suspended the sentence." 

[12-141 Defendant urns entitled to full opportunity to correct or 
explain his answers in response to the impeaching questions. State 
v. King, 225 N.C. 236, 34 S.E. 2d 3 ;  State v. Osendine, 224 N.C. 825, 
32 S.E. 2d 648; Keller v. Furniture Co., 199 N.C. 413, 154 S.E. 674; 
Stansbury, N. C. Evidence 5 36 (3d ed. 1963). But  i t  appears here 
that  defendant had already testified to the substance of the excluded 
testimony. The fact that  the prosecuting witness told lies in the 
"little courtJ1 but told the truth in the "big court" resulting in the 
conviction of defendant for an assault on a female, and the fact that  
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he was not guilty but did not say anything about it because sentence 
was suspended, neither added to nor subtracted from, in any sub- 
stantial manner, the testimony which defendant had already given 
t h a t  he was charged with assault on a female with intent to commit 
rape but only convicted of simple assault on a fernale and put on 
probation. We perceive no harmful or prejudicial result to defend- 
ant's cause on this account. State v. Elder, 217 N.C. 111, 6 S.E. 2d 
840. To warrant a new trial there should be made to appear that  the 
ruling complained of was material and prejudicial to defendant's 
rights and that  a different result would have likely ensued. State 1). 

Paige, 272 N.C. 417, 158 S.E. 2d 522; State v. Woolard, 260 N.C. 133, 
132 S.E. 2d 364; Collins v. Lamb, 215 N.C. 719, 2 S.E. 2d 863; State 
v. Beal, 199 N.C. 278, 154 S.E. 604; State v. Stancill, 178 N.C. 683, 
100 S.E. 241. In  view of the serious nature of the facts in this case, 
we do not think this ruling affected thc result. This assignment is 
overruled. 

115-191 Defendant next contends that  the court erred in overrul- 
ing his motion for judgment as of nonsuit on the charge of murder 
in the first degree for the reason that the evidence of premeditation 
and deliberation was not sufficient to submit to the jury. To  sustain 
verdicts of murder in the first degree in this case, the evidence must 
be sufficient to support a finding beyond a reaconable doubt tha t  the 
defendant with malice, after premeditation and deliberation, inten- 
tionally shot and killed the two officers. Rfalice may be presumed 
from evidence which satisfies the jury beyond a reasonable doubt 
tha t  the death of the two officers proximately resulted from pistol 
shots intentionally fired a t  them by the defendant. State v. Propst, 
274 N.C. 62, 161 S.E. 2d 560; State v. Payne, 213 K.C. 719, 197 S.E. 
573. The additional elements of premeditation and deliberation are 
not usualIy susceptible to direct proof, but must be established from 
the circumstances surrounding the homicide. State v. Walters, 275 
Y.C. 615, 170 S.E. 2d 484: State v. Faust. 254 K.C. 101, 118 S.E. 2d 
769, 96 A.L.R. 2d 1422, cert. den. 368 U.S. 851, 82 S. Ct. 85, 7 L. 
ed. 2d 49 (1961). Premeditation means ''thought beforehand" for 
some length of time, however short. State v. JfcClure, 166 X.C. 321, 
81 S.E. 458. This Court said in State v. Benson, 183 N.C. 795, 111 
S.E. 869: "Deliberation means . . . an intention to kill, executed 
by the defendant in a cool state of blood, in furtherance of a fixed 
design . . . or to accomplish some unlawful purpose, and not 
under the influence of a violent passion, suddenly aroused by some 
lawful or just cause or legal provocation." State v. Perry, 276 N.C. 
339, 172 S.E. 2d 541; State v. Faust, supra; State v. Bowser, 214 
Y.C. 249, 199 S.E. 31; 4 Strong's N. C. Index 2d, Homicide $ 4. No 
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fixed amount of time is required for the mental processes of premedi- 
tation and deliberation constituting an element of the offense of 
murder in the first degree, i t  being sufficient if these mental processes 
occur prior to, and not simultaneoualy with, the killing. State v.  
Walters, sz1pl.a; State v. Brown, 218 K.C. 415, 11 S.E. 2d 321; State 
v. Steele, 190 S.C. 506, 130 S.E. 308; 4 Strong's X. C. Index 2d, 
Homicide $ 4. 

[15] The evidence of this t'ragic occasion, which comes either 
from defendant's statement to the officers or from his testimony a t  
trial, is clearly sufficient to permit the jury to make a legitimate in- 
ference of premeditation and deliberation. This evidence discloses 
defendant shot and killed two officers of the law who were doing what  
their duty required - investigating two armed robberies committed 
a short time before by defendant and his companions. When the of- 
ficers stopped the car, one of them asked Charles Monroe, the driver, 
for his driver's license, which Charles gave to him. The policemen 
told the occupants tha t  there had been an armed robbery, and they 
would like to search the car. The occupants gave their permission 
and as they got out, the defendant slipped his pistol under the edge 
of the car. When Officer Branscome searched James Monroe and 
found a pistol under his belt, he told James he would have to take 
him in. As this officer started to handcuff James, defendant reached 
down, got his pistol, and shot Officer Branscome. The officer screamed 
and defendant continued shooting him until he stopped screaming. 
Defendant then saw Officer East running toward the patrol car, and 
defendant ran behind him and fired until all the bullets were out of 
his pistol; Oficer East  was screaming, so he took Officer East's pistol 
and shot him in the head until he stopped screaming. In  his state- 
ment to the officers, defendant said he shot both officers in the head 
with Officer East's pistol after he had emptied his own pistol. When 
asked why he shot the first officer, defendant answered: "I picked u p  
my weapon whenever he started to put the handcuffs on James. I 
don't, I really don't know why I picked it, up. So many things I was 
thinking-so many things a t  one time. I was thinking about what 
I would have to face, I guess.'' (Emphasis added.) After defendant 
had emptied both pistols- his, which held nine cartridges, and the 
one belonging to Officer East,  which held six- into the two officers, 
defendant was still cool enough to ask Charles as they started to 
leave the scene if he had his driver's license. When Charles said 
"No," defendant and Charles rolled Officer Branscome over and took 
Charles' license out of the officer's shirt pocket. Defendant said the 
officer was bleeding a t  tha t  time, but he did not know whether he 
was dead or not. The want of provocation, the absence of any excuse 
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or justification for the shooting, the number of shots fired, the fur- 
ther shooting of each officer after he was down and apparently help- 
less, and defendant's statement that  he shot the first officer because 
he thought of what was facing him, all permit a reasonable infer- 
ence that defendant decided to kill the officers rather than be arrested 
and permit a legitimate inference of premeditation and deliberation. 
This evidence was sufficient to go to the jury and be considered by it 
on the issue of murder in the first degree. State v. Perry, supra; 
State v. Paust, supra; Sfate v. Lamm, 232 N.C. 402, 61 S.E. 2d 188. 
1201 Next the defendant contends the trial judge failed to prop- 
erly state the evidence and array the contentions of the parties in 
his charge. The recapitulation of all the evidence is not required 
under G.S. 1-180, and nothing more is required than a clear instruc- 
tion which applies the law to the evidence and gives the poeitlon 
taken by the parties as to the essential features of the case. State 
v. Thompson, 257 N.C. 452, 126 S.E. 2d 58. If defendant desired 
fuller instructions as to the evidence or contentions, he should have 
so requested. His failure to do so now precludes him from assign- 
ing this as error. State v. Butler, 269 N.C. 733, 153 S.E. 2d 477; 
State v. Ford, 266 N.C. 743, 147 S.E. 2d 198; State v. Saunders, 245 
N.C. 338, 95 S.E. 2d 876, 3 Strong's N. C. Index 2d, Criminal Law 
$ 163. However, a careiul examination of the charge as a whole leads 
us to the conclusion that  the court fully instructed the jury as to the 
evidence and the contentions of the parties and defined the Iaw ap- 
plicable thereto. We find no merit in defendant's exceptions to the 
charge. State v. i lfclean, 234 N.C. 283, G7 S.E. 2d 75; State v. Hall, 
267 N.C. 90, 147 S.E. 2d 548; State v. Iiairston, 222 N.C. 455, 23 
S.E. 2d 885. 

Defendant's last aqsignment of error relates to the court's pro- 
nouncing the judgments of death upon the verdicts. The defendant 
contends the death sentences authorized by G.S. 14-17 are unconsti- 
tutional under the decision in United States v. Jackson, 390 U.S. 570, 
88 S. Ct.  1209, 20 L. ed. 2d 138 (1968). The shooting of the two offi- 
cers occurred on 3 February 1969. G.S. 15-162.1 was in effect on that 
date but was rcpealed effective 25 March 1969 prior to defendant's 
trial in November, 1969. Defendant contends tha t  the death penalty 
provision of G.S. 14-17 v a s  invalid in the month of February, 1969, 
when the crimes were committed, and was also invalid in the month 
of November, 1969, when defendant was tried, convicted, and sen- 
tenced. 

G.S. 15-162.1 provided that any person charged in the bill of in- 
dictment with murder in the first degree might after arraignment 
tender in writing, signed by himself and his counsel, a plea of guilty 
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of such crime, and the State, with the approval of the court, might 
accept such plea or reject it, in which latter event the trial should 
proceed upon a plea of not guilty, and the tender of the plea of guilty 
would have no legal significance. If the plea was accepted, this would 
be tantamount to a jury verdict of guilty of the crime charged with 
~ecomn~endat ion by the jury tha t  punishment be life imprisonment. 

I n  United States v .  Jackson, supra, the Court considered t h e  
Federal Kidnapping Act, 18 U.S.C. 1201, and observed in its opinion 
tha t  the Kidnapping Act as originally enacted by Congress in 1932 
contained no provision for the infliction of capital punishment. An 
amendment enacted in 1934 inserted the provision authorizing the 
death penalty to be imposed under' specific circumstances "if the 
verdict of the jury shall so recommend." The decision of the Jackson 
ease was that  the amendment of 1934 was unconstitutional ior thc 
reason tha t  i t  imposed an impermissible burden upon the exercise 
of the defendant's constitutional right to demand a jury trial. Prior 
to the adoption of the 1934 amendment, one accused of violating the 
Federal Kidnapping Act could exercise his constitutional right to 
demand a jury trial without risk of the death penalty if the jury 
found him guilty. Under the 1934 amendment, he could not. For this 
reason, the Court held the 1934 amendment autliorizing the jury to 
fix the penalty a t  death was unconstitutional, not because the death 
penalty per se is unconstitutional but because the  1934 amendment 
discouraged the exercise of the defendant's constitutional right to a 
trial by jury. The Court then held that  the original Federal Kidnap- 
ping Act could and should stand as  a separate, divisible statutory en- 
actment apart from the 1934 amendment. 

1211 Our Court has considered the effect of Jackson on G.S. 14-17 
and G.S. 15-162.1 and has held that i f  G.S. 15-162.1 should be held 
invalid upon the grounds suggested in United States v .  Jackson, 
supra, or otherwise, such decision will not and cannot affect the 
validity of G.S. 14-17, a wholly separate, independent, previously 
existing and surviving statute. Thus, the  decision in United States 
v. Jackson, supra, did not a t  the time of the judgment in this case, 
and does not now, forbid the courts of this State to impose the sen- 
tence of death pursuant to a verdict of the jury in accordance with 
G.S. 14-17. Stafe v .  Hill, supra (276 N.C. 1, 170 S.E. 2d 885) ; ,State 
v. Afkinson, supra (275 K.C. 288, 167 S.E. 2d 241) ; State v. Spence 
and 'CYillia~r~s, supra (274 N.C. 536, 164 S.E. 2d 593) ; State v .  Peele, 
supra (274 N.C. 106, 161 S.E. 2d 568, cert. den. 393 US. 1042, 89 
S. Ct. 669, 21 I,. ed. 2d 590 (1969)). 

Defendant did not offer to plead guilty under the provisions of 
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G.8. 15-162.1 which was in effect on the date of the commission of 
the alleged murders; hence, we are not called upon to decide what 
effect such a plea would have had. See Parker v. North Carolina, 38 
U.S.L.W. 4371 (U.S. May 4, 1970); Brady v. United States, 
38 U.S.L.W. 4366 (U.S. M a y  4, 1970). He  was tried on a plea of not 
guilty to two charges of murder in the first degree under G.S. 14-17, 
after the repeal of G.S. 15-162.1. The jury has, upon the evidence 
offered, under full and correct instructions of thc. trial judge, found 
him guilty as charged, without recommendation of life imprisonment. 
The statute of this State authorized the jury to return such verdicts 
and required the judge, thereupon, to enter the judgments contained 
in the record. For, as was said by Higgins, J., in State v. Hill, supra, 
"the repeal of G.S. 15-162.1 did not modify, change, add to, or take 
from G.S. 14-17, under which the indictment here involved was 
drawn. The verdict of the jury as returned without a recommenda- 
tion that the puniehment be imprisonment for life required the 
court to impose the death sentence." This assignment of error is 
overruled. 

We conclude that  the evidence introduced a t  this trial permitted 
and will support findings that the defendant with malice, premedita- 
tion and deliberation, without just cause or excuse, shot and killed 
Officer Glenn Branscome and Officer Ralph East. who were engaged 
in the performance of their duty. In  fact, this evidence almost com- 
pels such findings and amply sustains the verdicts. 

After a careful consideration of the defendant's assignments of 
error, we find no error of law in the trial which would justify us in 
granting defendant a new trial or in vacating or modifying the judg- 
ments. 

No error. 

BOBBITT, C..J., and SHARP, J., dissenting as to death sentence. 
We vote to vacate the judgment imposing the death sentence. 

I n  our opinion, the verdict of guilty of murder in the first degree 
should be upheld and the cause remanded for pronouncement of a 
judgment imposing a sentence of life imprisonment. 

The crime was committed on February 3, 1969, when our statutes 
relating to capital puniehment for murder in the first degree were 
G.S. 14-17 and G.S. 15-162.1. I t  was and is our opinion that, until 
the repeal of G.S. 15-162.1 on March 25, 1969, the decisions of the 
Supreme Court of the United States in L'nited States v. Jnckson, 390 
U.S. 570, 20 L. ed. 2d 138, 88 S. Ct.  1209 (1968), and in Pope v .  
L1na'ted States, 392 U.S. 651, 20 L. ed. 2d 1317, 88 S. Ct.  2145 (1968), 
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rendered invalid the death penalty provisions of G.S. 14-17. The rea- 
sons underlying our opinion have been stated fully in the dissenting 
opinions in Sta te  v. Spence, 274 N.C. 536, 164 S.E. 2d 593, and in 
Sta te  v. Atk inson ,  275 N.C. 288, 167 S.E. 2d 241, and in State v. Hill, 
276 N.C. 1, 170 S.E. 2d 885 (1969). See also our dissenting opinion 
in State v. Roseboro, 276 N.C. 185, 171 S.E. 2d 886. In  view of the  
basis on which the Court's opinion undertakes to distinguish the  
provisions of the Federal Kidnapping Act from the provisions of 
G.S. 14-17 and G.S. 15-162.1, reference is made to the dissenting 
opinion in Sta te  v. Atk inson ,  supra, for a discussion in detail of the 
provisions of the Federal Kidnapping Act considered jn United 
States v. Jackson, supra, and of the Federal Bank Robbery Act con- 
sidered in Pope v. United States,  supra. Repetition is unnecessary. 

G.S. 15-162.1 was repealed by Chapter 117, Session Laws of 
1969. The 1969 Act, if construed to provide greater punishment for 
murder in the first degree than the punishment provided therefor 
when the crime was committed, would, in that  respect, be uncon- 
stitutional as ex  post facto.  16 Am. Jur .  2d Constitutional Law 8 
396. In  our view, if the death penalty provisions of G.S. 14-17 were 
invalid on February 3, 1969, when the crime was committed, they 
were invalid as to this defendant in November, 1969, when he was 
tried, convicted and sentenced. 

NATIONWIDli: AII'TI'AI, INSVRAR'CE COJIPAXY v. CHARTIES L E R O Y  
HATES, SEIAFER ER'ELL GWYX, SNAli'l4R EWELI ,  GWTN, ADMINIS- 
TRATOR OF THE ESTATE OF B E R N I C E  0. GWYN, GLENICE KEY LYNCH, 
DOR'XLD J O E  LTXCH. DONSA CI1ERYT.EEN LYNCH, AND GREAT 
A M E R I C A S  IXSURANCE COMPANY 

So .  50 

(Filed 12 June 1!)70) 

1. Insurance a§ 79, 85; Automobiles § S- automobile insurance - 
non-owner's liability coverage - transfer of title 

An insured under x non-owner's liability policy whose recently purchased 
automobile nns involved in an  accident on 27 January 1968 was covered 
under n provision of the non-o\vncr's policc \vhich stated tha t  if the insured 
acquired ownership of Rn autnmobile during the policy period the policy 
shall apply with respect to the ownership or use of the automobile "for a 
period of 30 days nest  following the dtite of such acquisition," the insured 
having acquired title to the automohile within the meaning of G.S. 20-72(b) 
on 28 December 1467, where the evidence was to the effect (1) that the 
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seller of the automobile delivered it  to the insured on 26 or 27 December 
1967 and received a check in full payment on 27 Deceniber 1967 and (21 
that the seller on 28 December 1967 signed the certificate of title and de- 
livered it  to the insured's employer and that insured also signed the title 
certificate on 28 December 1967 and purchased his license tags. 

a. dutomobiles § 5-- t ransfer  of automobile t i t le  - pre-1961 law 
Prior to 1961, a purchaser of a motor vehicle could acquire title o r  

ownership without delivery of an esecuted certificate oC title by the 
vendor and without applying for a new rertificate to the Department of 
Motor Vehicles. 

3. Automobiles 9 + 5 5  t ransfer  of a i ~ t o n ~ o b i l e  t i t le-  1 9 6 3  amendment  
t o  G.S.  20-72(b)  -"titlew a n d  "ownership" 

The General Assembly used the word "tille" a s  a synonym for "omner- 
ship" in enacting the 1963 amendment to  G.S. 20-72(b) which provides 
that "no title to ally motor vehicle shall pass or rest until such assign- 
ment is e~ecutcd m d  the motor vehicle delivered to the transferee." 

4. Insurance 5 80- automobile insurance - financial responsibility - 
"owner" of automobCle 

The Financial Responsibility Act of 1953 fixes the requirement that 
financial responqibility be maintained by the owner of an automobile, 
which includes the holder of title and a mortgagor, conditional vendee or 
lessee having right of purchase and right of possession. G.S. 20-279.1 et seq. 

5. Insurance 5 80-- automobile insurance - purpose of Financial Re- 
sponsibility Act 

The purpose of the Financial Responsibility Act is: to provide protection 
from damages or injuries resulting from the negligent operation of auto- 
mobiles. 

6. Automobiles § 5; Insurance 5 80- ownership of motor  vehicle- 
controlling s t a tu te  

The provisions of G.S. 20-'i2(b), as  amended in 1963, are  controlling as  
to the ownership of a motor vehicle for purposes of tort liability and in- 
surance coverage; these provisions do not conflict with the provisions of 
the Financial Responsibility Act of 1953, but rather they strengthen and 
complement the Act. 

7. Automobiles § 5; Uniform Commercial Code 8 10- t r ans fe r  of 
nutomobile t i t le  - what  l a w  controls 

For purposes of tort law and liability insurance coverage, the specific 
grovisions of the Jlotor Vehicle Act relating to the transfer of ownership 
of motor vehicles must prevail over the provisions of the  Uniform Com- 
mercial Code relating to pas ing  of title to property generally described 
a s  "goods." G.S. 20-72, G.S. 25-2-40]. 

8. Uniform Commercial Code § 4; Automobiles 5 5-- documents of 
t i t le  - motor  vehicle t i t les 

The documents of title referred to in the Uniform Commercial Code d e  
not include certificates of title to motor vehicles. G.S. 25-2-401. 
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9. Automobiles g 5-- t ransfer  of automobile t i t le  - mandatory re- 
quirements 

The requirements governing transfer of legal title and ownership to a 
motor vehicle are  mandatory. G.S. 20-72(b). 

10. Uniform Commercial Code §§ 1, 3- scope of application - yub1i.c 
regulations 

The Uniform Commercial Code generally covers transactions in personal 
property and is particularly related to negotiable instruments, bills of 
lading and sales in general; the Code is not necessarily applicable to public 
regulations unless the court chooses to make it so. 

11. Uniform Commercial Code g 6; Statutes  § 11- laws not  re-  
pealed - s ta tu te  relating t o  t ransfer  of automobile tit le 

Where the Uniform Commercial Code contains a specific repealer as 
to ten separate acts of the General Assembly, but the repealer does not 
mention the Motor Vehicles Act, it ~ o u l d  require a strained interpretation 
to hold that it was the intention of the General Assembly to repeal the 
provisions of G.S. 20-72 relating to the transfer of ownership of motor 
vehicles. G.S. 25-10-102. 

la. Automobiles § 5- transfer  of t i t le  - post-1963 l a w  
After 1 July 1963 for purposes of tort law and liability insurance cov- 

erage, no ownership passes to the purchaser of a motor vehicle which re- 
quires registration under the Motor Vehicle Act of 1937 until (1) the 
owner executes, in the presence of a person authorized to administer oaths, 
an assignment and warranty of title on the reverse of the certificate of 
title, including the name and address of the transferee, (2) there is an 
actual or constructive delivery of the motor vehicle, and (3) the du!y 
assigned certificate of title is delivered to the transferee; in the event 
a security interest is obtained in the motor vehicle from the transferee, the 
requirement of delivery of the assigned certificate of title is met by de- 
livering it to the lien holder. (2.8. 20-72(b), as amended In 1963. 

ON certiorari tO the Court of Appeals to review its decision in 
7 N.C. App. 294. 

This case was heard before ,Johnston, J., a t  the 2 September 1969 
Civil Session of Surry County. 

This action for declaratory judgment was instituted by plaintiff, 
Nationwide Mutual Insurance Company (Nationwide), which sought 
a declaration that no coverage was afforded by i t  to Charles Leroy 
Hayes (Hayes) relative to actions instituted by the individual de- 
fendants named herein to recover damages for personal injuries and 
wrongful death resulting from an automobile accident on 27 Jan-  
uary 1968. Plaintiff asserts tha t  insurance coverage was afforded by 
Great Ameriran Insurance Company (Great American). Defendant 
Great American contends that  Hayes had not acquired ownership 
of the vehicle he was driving in the accident until 28 December 
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1967; that the accident occurred 27 January 1968, and tha t  there- 
fore coverage was afforded by Nationwide under its "non-owner's" 
policy issued to Hayes. 

The "non-owner's" policy, a policy issued to one who does riot 
own an automobile, was issued to Hayes by Nationwide pursuant 
to assignment from the North Carolina Automobile Assigned Risk 
Plan, for the period 14 December 1967 to 14 December 1968. The 
policy, inter  alia, contained the following: 

"3. If the Policyholder (Named Insured) acquires ownership 
of an automobile or land motor vehicle during the policy 
period, the insurance hereunder shall nevertheless apply 
with respect to the ownership, maintenance or use of such 
autonlobile or land motor vehicle for a period of 30 days 
next followirig the date of such acquisition; provided that  
the insurance shall not apply beyond the effective date and 
time that any other insurance is available to the Insured 
(those entitled to protection) with respect to such auto- 
mobile or land motor vehicle or would be available but 
for the existence of this insurance." 

Mr. Luther Chappell of the Surry Insurance Agency and Realty 
Company (Surry Agency), Dobson, North Carolina, was the pro- 
ducer of record of the assigned risk policy which was assigned to 
Nationwide and numbered No. 61 686 428. 

Hayes had negotiated the saIe of a 1959 Pontiac automobile 
from one Bertie George. Harold Hodges, Hayes' employer, agreed to 
furnish the money for the purchase of the automobile. The automo- 
bile was delivered to Hodges'  arehou house on 26 or 27 December 1967, 
a t  which time Mr. George removed the license tags. A check dated 27 
December 1967, in the amount of $450.00, was delivered to the selIer 
on 27 December 1967, and on  28 December 1967 seller signed the 
certificate of title and delivered i t  t o  M r .  Hodges. H a y e s  also signed 
the title certificate on 98 December 1.967, the d a y  he purchased h i s  
license tags. 

Mr. Hodges contacted the Surry Agency on 27 December 1967 
and on 28 December 1967 and informed the agency tha t  Hayes had 
a non-owner's policy with them (actually with Nationwide), that  he 
(Hodges) had made arrangements for Hayes to obtain a car and that  
Hayes wanted to change his policy from a non-owner's policy to nn 
owner's policy. The Surry Agency subsequently sent Hayes forms 
necessary for him to obtain l icen~e plates on the Pontiac. 

Hayes was involved in a collision with a 1965 Pontiac auto- 
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mobile operated by Shafer Ewell Gwyn on U. S. Highway 52 in 
Surry County a t  approximately 11:52 A. M. 27 January 1968. Great 
American had a policy (No. 450 34 60) covering Gwyn's automobile 
a t  the time of the accident and providing protection against unin- 
sured motorists. 

Surry Agency did not notify Nationwide to convert the non-own- 
er's policy to an owner's policy until 30 January 1968. A memoran- 
dum to Nationwide from Chappell stated: 

January 30, 1968 

"In reference to the above policy this js to advise that the insured 
bought a 1959 Pontiac 2 Door convertible, Serial No. 159W13860 
on December 27, 1967. The insured's employer, H .  Y. Hodges, 
stated that he called our office on December 27 and asked t,hat 
the policy be converted from a non-owner to cover on this ve- 
hicle. We have no record, or knowledge of receiving this call. 

"This policy should be converted from the non-owner to cover 
on this vehicle as of December 27. Please advise the difference 
in the premium for this change. 

"The insured was driving the vehicle and was involved in an 
accident on January 27. 

"Awaiting your reply. 

Signed: Luther Chappell." 

A reply, written on the same memorandum, and dated 2/2/68, indi- 
cated that Nationwide was converting the policy from a non-owner's 
policy to an owner's policy effective 1 February 1968, the date it  
received the memorandum. The reply indicated that  Nationwide 
could not back-date the change (as requested). 

Gwyn and several passengers in his car a t  the time of the acci- 
dent have filed civil actions against, Hayes, seeking to recover for 
personal injuries and other damages. 

The cause came on for hearing and was heard by Johnston, J., 
without a jury, pursuant to agreement of the parties. Judge John- 
ston heard the evidence, made full findings of fact, reached conclu- 
sions of law, and entered judgment. Pertinent portions of the con- 
clusions of law reached and of the judgment are quoted below. 

"11. Charles Leroy Hayes acquired ownership of the 1959 
Pontiac automobile involved in the accident more than 30 days 
prior to  occurrence of the accident. 
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"111. No coverage is afforded to Charles Leroy Hayes by 
Nationwide as to claims arising out of the accident of January 
27, 1968; and Nationwide has no obligation to defend Charles 
Leroy Hayes in said actions. 

"IV. Charles Leroy Hayes was uninsured a t  the time of 
said accident, and therefore the uninsured motorist coverage of 
the Great American Insurance Company policy is applicable 
to claims arising out of said accident by Shafer Ewell Gwyn 
and passengers in the Gwyn automobile." 

"NOW, THEREFORE,  I T  I S  HEREBY ORDERED, AD- 
JUDGED AND D E C R E E D  that  Nationwide Mutual Insur- 
ance Company affords no coverage to and has no obligation to 
defend claims arising out of an automobile accident which oc- 
curred on January 27, 1968 between a 1959 Pontiac automobile 
owned by Charles Leroy Hayes and a 1965 Yontiac automobile 
owned by Shafer Ewell Gwyn; that t,he uninsured motorist cov- 
erage afforded under a policy of insurance issued by Great 
American Insurance Company to Shafer Ewell Gwyn is applic- 
able to claims of Shafer Ewell Gwyn and his passengers arising 
out of said accident. . . ." 

Defendant Great American appealed to the Court of Appeals. 
The Court of Appeals reversed the trial court. Plaintiff Nationwide 
and defendants Shafer Gwyn, Shafer Gwyn, Administrator of the 
Estate of Bernice 0. Gwyn, Glenice K. Lynch, Donald J. Lynch, 
and Donna C. Lynch petitioned this Court for a writ of certiorari to 
review the decision of the Court of Appeals pursuant to G.S. 7A-31 
and Rule 2 of the Supplementary Rules of the Supreme Court. By 
order dated 9 April 1970 the petition was allowed. 

Folger and Folger by  Fred Folger, Jr., for defendant appellants, 
Shafer Ezcell Gwyn,  Shafer Ewell Gzcyn, Administrator of the Estate 
of Bernice 0. G u y n ,  Glenice K e y  Lynch, Donald Joe Lynch, and 
Donna Cheryleen Lynch. 

Hudson, Petree, Stockton, Stockton & Robinson b y  J .  Robert 
Elster, for plaintiff Xationuide Mutual Insurance Company, appel- 
lant. 

Womble,  Carlyle, Sandridge and Rice b y  Allan R. Gitter and 
J immy H.  Barnhill, for Great American Insurance Company, a p -  
pellee. 

[I] Plaintiff seeks an adjudication as to which of the two insur- 
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ance policies afforded coverage for claims against Hayes growing 
out of the accident which occurred on 27 January 1968. This ques- 
tion will be determined by fixing the date on which Hayes acquired 
ownership of the Pontiac automobile which he was operating a t  the 
time of the accident. If Hayes acquired ownership of the automobi!~ 
before December 28, the collision occurred more than 30 days from 
the time he acquired the automobile, znd the protection under 
Gwyn's uninsured motorists insurance would apply. Conversely, if 
ownership of the automobile was acquired on or after the 28th day 
of December, 1968, the accident occurrc>d within 30 days of the :K- 
quisition and Hayes' non-owner's policy would apply. In  order to 
fix the date of acquisition of ownership of the automobile, we must 
decide whether in this state a purchaser may acquire ownership of a 
motor vehicle before purchaser and seller have fully met the require- 
ments of G.S. 20-72(b). 

[2] Prior to 1961, a purchaser of a motor vehicle could acquire 
title or ownership without delivery of an executed certificate of title 
by the vendor and without applying for a new certificate to the De- 
partment of Motor Vehicles. Finance Co. v. Pittman, 253 N.C. 550, 
117 S.E. 2d 423. However, in 1961 the General Assembly amended 
G.S. 20-72(b) so that  i t  read as follows: 

"Sec. 20-72. TRANSFER BY OWNER. - * * * 

" (b)  The owner of any vehicle registered under the fore- 
going provisions of this article, transferring or assigning his 
title or interest thereto, shall also endorse an assignment and 
warranty of title, including in such endorsement the name and 
address of the transferee and the date of transfer, in form ap- 
proved by the Department upon the reverse side of the certificate 
of title or execute an assignment and warranty of title of such 
vehicle and a statement of all liens or encumbrances thereon, 
which statement shall be verified under oath by the o-iiTner, who 
shall deliver the certificate of title to the purchaser or transferee 
a t  the time of delivering the vehicle, except tha t  where deed of 
trust, mortgage, conditional sale or title retaining contract is 
obtained from purchaser or\tranaferee in payment of purchase 
price or otherwise, the lien holder shall forward such certificate 
of title papers to the Department within twenty days together 
with necessary fees, or deliver such papers to the purchaser a t  
the time of delivering the vehicle, as he may elect, but in either 
event the penalty provided in Sec. 20-74 shall apply if applica- 
tion for transfer is not made within twenty days. Any owner 
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selling or transferring his interest to a motor vehicle who will- 
fully fails or refuses to endorse an assignment of title and any 
person who delivers or accepts a certificate of title endorsed in 
blank shall be guilty of a misdemeanor. Transfer of ownership 
in a vehicle by an owner is not effective until the provisions of 
this section have been complied with." (Emphasis ours) 

The case of Insz~rance Company v. Insurance Company, 276 N.C. 
243, 172 S.E. 2d 55, construed this section as amended by the General 
Assembly of 1961. In  that case the vendor agreed to sell an auto- 
mobile to one John W. Zimmerman, and on 25 May 1963 delivered 
the automobile to John's home and removed the dealer license plate. 
The vendor had liability insurance with the defendant insurance 
company which covered vendor, its officers, agents and "any person 
while using an owned automobile - provided the actual use of the 
automobile is by the named insured or with his permission . . . ." 
On 27 M a y  1963, James Zimmerman, brother of John Zimmerman, 
was driving the automobile with John's permission and was involved 
in an accident. Prior to the date of the accident, plaintiff insurance 
company had issued to James Zinlmerman an assigned risk insur- 
ance policy on an automobile belonging to him, which policy was in 
effect a t  the time of the accident. On 28 May vendor executed and 
delivered the certificate of title to John Zimmerman. Civil action 
was instituted against James Zimmerman for claims arising from the 
accident. Plaintiff insurance company instituted action under the 
Declaratory Judgment Act for a declaration of its rights. This Court, 
holding that  the ownership of the automobile remained in the vendor 
on the date of the accident stated: 

"The Legislature took positive action on 15 June 1961 to in- 
clude in our statutes this 'pivotal provision' lacking in 1925 by 
amending G.S. 20-72(b) and G.S. 20-75, effective 1 July 1961 
to provide: 'Transfer of ownership in a vehicle by an owner (by 
a dealer) is not effective until the provisions of this subsection 
have been complied with.' 

"We hold therefore tha t  after 1 July 1961, the effective date 
of the amendments, no title passed to the purchaser of a motor 
vehicle until (1) the certificate of title has been assigned by the 
vendor, (2) delivered to the vendee or his agent, and (3) appli- 
cation made for a new certificate of title. This accords with prior 
decisions in Bank v. Motor Co., supra, and Credit Co. v. Nor- 
wood, supra." 

Had there been no later change in the statutory law, in view of 
the fact that  here delivery had occurred, Inszirance Company v. In-  
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surance Company, supra, would unquestionably be controlling prece- 
dent for decision in instant case. However, in tha t  case the Court 
noted that  the statut,e (G.S. 20-72 (b) ) had been mat,erially changed 
by the 1963 amendment. Decision in the cause now before us must 
be made pursuant to G.S. 20-72(b), as :imended by the General As- 
sembly in 1963, which provides: 

" (b )  In  order to assign or transfcr title or interest in any 
motor vehicle registered under the provisions of this article, 
the owner shall execute in the presence of a person authorized 
to administer oaths an assignment and warranty of title on the 
reverse of the certificatc of title in form apprcved by the De- 
partment, including in such assignment the name and address 
of the transferee; and no title to any . . . motor vehicle shall 
pass or vest until such assignment is  executed and the motor ve- 
hicle delivered to the transferee. The provisions of this section 
shall not apply to any foreclosure or repossession under a chat- 
tel mortgage or conditional sales contract or any judicial sale. 
(Emphasis ours) 

"Any person transferring title or interest in a motor ve- 
hicle shall deliver the certificate of title duly assigned in accord- 
ance with the foregoing provision to the transferee a t  the time of 
delivering the vehicle, except that  where a security interest is 
obtained in the motor vehicle from the transferee in payment 
of the purchase price or otherwise, the transferor shall deliver 
the certificate of title to the lienholder . . . ." 

Appellant Insurance Company contends tha t  the 1963 legislature 
intended to amend G.S. 20-72(b) so as to make i t  clear that  its pro- 
visions applied only to formal transfer of title as related to  lien 
law and no longer applied to the transfer of ownership of a motor 
vehicle for the purposes of tort liability and insurance coverage. In  
support of this position appellant argues tha t  the 1963 amendment 
resulted from legislative reaction to the decision in Home Indemnity 
Co. v .  Afotor Co., 258 N.C. 647, 129 S.E. 2d 248, and tha t  the use 
of the word "title" in lieu of "ownersliip" is indicative of the legis- 
lature's intent. 

Webster's Third New International Dictionary defines "title" as 
follows: "2a: The union of all the elements constituting legal own- 
ership and being divided in common law into possession, right of 
possession, and right of exclusive possession; the body of facts or 
events tha t  give rise to the ownership of rcal or personal property." 
It defines "owner" as:  "One tha t  owns, one tha t  has the legal or 
rightful title whether the possessor or not." 
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In  Frank v. Forgotston, 61 N.Y.S. 1118, 30 Misc. Rep. 816, i t  
is stated: "The 'title to certain goods and chattels' means the right 
to the property, and the right of possession thereof, - in short, the 
ownership thereof . . . ." 

In the case of Skelly Oil Co. v. Kelly, 134 Kansas 176, 5 I?. 2d 
823, the Court said: 

"The word title has a variety of meanings. It sometimes con- 
notes the means by which property in lands is established, as 
in the expression 'chain of title.' I t  sometimes means (prop- 
erty' or 'ownership' in the sense of thc interest one has in land. 
A common meaning is complete ownership, in the sense of al! 
the rights, privileges, powers, and immunities an owner may 
have with respect to land. (Am. Law. Inst., Restatement of the 
Law of Property, draft No. 1 ;  introduction.)" 

It is noted that  in the case of Insu~ance Co. v. Insurance Co., 
supra, the Court, construing G.S. 20-72(b) when i t  contained the 
provision, "Transfer of ownership in a vehicle by an owner is not 
effective until the provisions of this subsection have been complied 
with," stated: 

"We hold therefore that  after 1 July 1961, the effective date 
of the amendments, no title passed to the purchaser of a motor 
vehicle until (1) the certificate of title has been assigned by 
the vendor, (2) delivered to the vendee or his agent, and (3) 
application made for a new certificate of title. This accords with 
prior decisions in Bank v. Motor Co., supra, and Credit Co. v. 
iVorwood, supra." (Emphasis ours) 

It is conceded that  the legislature may have intended to clarify 
some questions raised by the dictum in the case of Home Indemnity 
Co. v. Motor Co., supra, when it enacted the 1963 amendment, so as 
to delete the !anguage "or execute an assignment and warranty of 
title of such vehicle and a statement of all liens or encumbrances 
thereon, which statement shall be verified under oath by the owner,'! 
and further clarify the provisions of the statute when liens are in- 
volved. It is of interest to note that in Home Indemnity Company 
v. Motor Co., the Court used the term "vesting of title," interchange- 
ably with "transfer of ownership." The contention tha t  the 1963 
amendment changed the meaning of G.S. 29-72(b) so that  it applied 
only to formal transfer of title as related to lien law, however, is 
negated by the fact that  the amendment appears in Chapter 20 
under "Part 4. Transfer of Title or Interest." The perfection, assess- 
ment and release of liens on motor vehicles appears in Chapter 20 
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under "Part 3. Registration and Certificates of Titles of Motor Ve- 
vicles." 

131 The words "title" and "ownership" are words that may be 
used interchangeably, and we are of the opinion that  the legislature 
in enacting the 1963 amendment to G.S. 20-72(b) used the word 
"title" as a synonym for the word "ownership." 

Appellant further argues that  to interpret that  portion of the 
provisions of G.S. 20-72(b) which states, "and no title to any motor 
vehicle shall pass or vest until such assignment is executed and the 
motor vehicle delivered to transferee" to mean that  no oumership of 
the motor vehicle shall pass, would create a direct conflict with the 
Financial Responsibility Act of 1953. G.S. 20-279.1, et seq.  

G.S. 20-279.1 defines "ownerJ1 as follows: 

"A person who holds the legal title of a motor vehicle, or 
in the event a motor vehicle is the subject of an agreement for 
the conditional sale or lease thereof with the right of purchase 
upon performance of the conditions stated in the agreement 
and with an immediate right of possession vested in the condi- 
tional vendee or lessee, or in the event a mortgagor of a ve- 
hicle is entitled to possession, then such conditional vendee or 
lessee or mortgagor shall be deemed the owner for the purposes 
of this article." 

141 The Financial Responsibility Act fixes the requirement that  
financial responsibility be maintained by the owner, which includes 
the holder of title and a mortgagor, conditional vendee or lessee hav- 
ing right of purchase and right of possession. See Indiana Lumber- 
man's Mutual Ins. Co. v .  Parton, 147 F. Supp. 887 (M.D.N.C. 1957). 
G.S. 20-38 defines "owner" under the Motor Vehicles Act and G.S. 
20-279.1 defines "owner" essentially the same way. 

[5] In  nearly every instance the holder of the legal title becomes 
a mortgagor, conditional vendee or lessee by virtue of engagiog in 
security transactions involving the motor vehicle. The purpose of 
the Financial Responsibility Act is to provide protection from dam- 
ages or injuries resulting from the negligent operation of automobiles. 
Thus in order to protect the public and close all avenues of escape 
from its provisions, the legislature broadly defines "owner" in the 
Financial Responsibility Act. Any possible conflict between the pro- 
visions of the Financial Responsibility Act and the provisions of 
G.S. 20-72(b) as related to security transactions is further dimin- 
ished by the paPsage of the 1961 nniendment to G.S. 20-58, which 
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required all security interests relative to motor vehicles to be fixed 
on the certificate of title. 

Certainly the definition of "owner" as the holder of the legal title 
is compatible with G.S. 20-72(b), requiring the vendor to  execute an 
assignment and warranty of title on the reverse of the certificate of 
title in order to assign or transfer any interest in the motor vehicle. 

Under the provisions of G.S. 20-50 the owner must register an 
automobile, obtain a certificate of title therefor, and attach registra- 
tion plates to the vehicle before the vehicle can be lawfully operated. 
The owner must show financial responsibility a t  the time of regis- 
tration and thereafter maintain such financial responsibility through- 
out the period of registration. G.S. 20-309; Szc'azn v. Ins. Co., 253 
N.C. 120, 116 S.E. 2d 482. If the owner sells the motor vehicle, he 
must remove the license plates, endorse the registration card and 
return the card and plates to the Department of Motor Vehicles, 
G.S.20-72(a) ; provided that he may retain the plates, to be assigned 
to another vehicle owned by him. G.S. 20-64. 

[6] We fail to see tha t  any material conflict will arise between the 
Financial Responsibility Act and G.S. 20-72(b), as amended by the 
legislature of 1963, by holding G.S. 20-72(b) to be controlling as to 
ownership of a motor vehicle for purposes of tort liability and insur- 
ance coverage. Rather, such an interpretation would strengthen and 
complement the purposes of the Financial Responsibi!ity Act of 1953. 

[7] Finally, appellant contends that the Uniform Comnlercial 
Code overrides the provisions of G.S. 20-72(b) relative to transfer 
of ownership of automobiles as affecting tort liability and insurance 
coverage. 

The Uniform Commercial Code became effective a t  midnight 
June 30, 1967. G.S. 25-2-401 provides in part:  

"Each provision of this article with regard to the rights, 
obligations and remedies of the seller, the buyer, purchasers or 
other third parties applies irrespective of title to the goods ex- 
cept where the provision refers to such title. . . . (2) Un- 
less otherwise explicitly agreed title p a s w  to the buyer at  the 
time and place a t  which the seller completes his performance 
with reference to the physical delivery of the goods, despite any 
reservation of a security interest and even though a document 
of title is to be delivered a t  a different time or place; and in 
particular and despite any reservation of a security interest by 
the bill of lading. 

( a )  if the contract requires or nuthorizes the seller to send 
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the goods to the buyer but does not require him to deliver them 
a t  destination, title passes to  the buyer a t  the time and place 
of shipment; but 

(b) if the contract requires delivery a t  destination, title 
passes on tender there." 

[8] The documents of title referred to in the Uniform Commercizl 
Code do not include certificates of title to motor vehicles. Semple v. 
State Farm Mutual Automobile Inszirunce Company, 215 F.  Supp. 
645, (E.D. Pa. 1963). 

The most basic departure from previous law which is found in 
the Uniform Commercial Code is the abandonment of the concept 
of title as a tool for resolving sales problems. This departure is evi- 
denced by G.S. 25-2-401 which, in effect, holds that title to goods 
passes from the seller to the buyer when the goods are delivered to 
the buyer. 

Whether title to an automobile can pass pursuant to the terms 
of the Uniform Commercial Code and without compliance with pre- 
existing motor vehicle regulations and transfer statutes, is a ques- 
tion of first impression in North Carolina. Ot,her states are divided 
on the question. 

Some jurisdictions hold that  title passes pursuant to the pro- 
visions of the Uniform Commercial Code, particularly section 
2-401 (2) )  upon physical delivery of the vehicle, without completion 
of the statutory registration formalities. Semple v. State Farm Mu- 
tual Automobile Insurance Co., supra; Motors Insurance Corp. v. 
Safeco Insurance Co. o f  America, 412 S.W. 2d 584 (Ky.);  Park 
County Implement Co. v. Craig, 397 P. 2d 800 (Wyo.) ; Indiana In- 
surance Co. v. Fidelitg General Insurance Co., 393 F.  2d 204 (7th 
Cir. 1968) ; Knotts v. Safeco Insurance Co of America, 78 N.M.  395, 
432 P. 2d 106. 

I n  the case of Motors Insurance Corporation v. Safeco Insurance 
Company, supra, a purchaser and an automobile dealer agreed on a 
trade which they both understood to be firm and final. The buyer 
was given possession of the automobile and all that  remained to he 
done was to process the title papers and for the buyer to pay the 
remaining cash due. That  evening the buyer's son wrecked the car. 
The court held that the car was not owned by the car dealer a t  tho 
time of the accident within the meaning of the car dealer's insurance 
policy, and held that under Code Sec. 2-401 title passed at the time 
and place of delivery. This case is distinguishable from instant case 
in that the Kentucky statute is not one that  contained mandatory 
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requirements concerning transfer of title to motor vehicles. The stat- 
ute has been interpretated by the Kentucky court in the case of Camp- 
bell v. State Farm Insurance Company, 346 S.W. 2d 775 (Ky.), 
which held tha t  failure to register transfer did not void the sale of 
an automobile under Kentucky's statute KRS 186-190. 

In  Semple v. State Farm Mutual Automobile Insurance Com- 
pany, supra, the Pennsylvania law was applied in an automobile pur- 
chaser's suit against the seller's insurance company for the amount 
of a jury verdict arising from personal injuries caused by the buy- 
er's operation of a motor vehicle. The seller agreed to sell the car 
to the buyer, and later the same night the buyer paid the purchase 
price to the seller. The seller gave tlie buyer the car keys and a cer- 
tificate of title bearing seller's signature a t  the appropriate place. 
They agreed to appear before a notary public some hours later for 
the buyer to swear to the assignment of the certificate of title. Be- 
fore that time, however, the buyer drove the car and injured a third 
party. In  holding that the seller's insurer was not liable the Court 
eaid tha t  under the Uniform Commercial Code, Section 2-401(2), 
title passed to the buyer when the ~ e l l e r  gave the keys to the buyer, 
because "this constituted physical delivery of the goods." The Court 
further held tha t  failure to comply with the formalities of the 
Pennsylvania Vehicles Code for transferring title was not controlling, 
because the primary purpose of the Pennsylvania Motor Vehicle 
Act was not to establish the ownership or proprietorship of an auto- 
mobile, but rather to register the name and address of the person 
having the right to possession, and that  therefore the statute did not 
prevent the actual transfer of ownership. It is apparent that this 
case is also distinguishable from the instant case, because of the 
differences in the statute relating to transfer of ownership of motor 
vehicles. 

Most of the cases constituting this line of authority are from 
states which do not have statutes providing a mandatory and ex- 
clusive method of transferring title to motor vehicles. However, there 
are cases, such as Park County Implement Co. v. Craig, supra, which 
hold that  title map pass notwithstanding failure to comply with their 
state motor vehicle acts containing provisions which appear to be 
mandatory. In  that  case, defendants ordered a truck chassis and cab 
from plaintiff and were informed that such vehicle was a t  the Inter- 
national Harvester Company in Billings, Montana. The purchaser, 
defendant, was a Wyoming resident; he went to Montana, received 
delivery of the vehicle, but did not receive any evidence of owner- 
ship or title. Defendant transferred the vehicle to Wyoming, installed 
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a hoist and a dump bed upon it. Thereafter the chassis and cab were 
destroyed by fire. The court, applying the Wyoming law, held that  
the transaction was controlled by the sales article of the Uniform 
Commercial Code and that when purchaser accepted the vehicle and 
altered it ,  he became liable to pay  he contract price. The court fur- 
ther stated that even if there were merit to defendant's contention 
relating to various provisions of the itlotor vehicle law requiring cer- 
tificates of title to be issued, "the rights of the parties under the 
Code do not depend upon title." Although the court did not mention 
any specific motor vehicle statute, the statute, Sec. 31-37(a), spe- 
cifically states: "The owner of a motor vehicle for which a certificate 
of title is required hereunder, shall not, after 31 December 1935, 
sell or transfer his title or intereet in or to such vehicle unless he 
shall . . . in every respect cornply with the requirements of this sec- 
tion." Section (b) requires an assignment and warranty of title upon 
the certificate, a statement of all !icns and encumbrances, verified 
under o n f h  by the owner, and delivery of the certificate st time of 
delivery of the vehicle to transferee. 

In  other jurisdictions there is authority that the question of 
ownership is a matter for the jury and that  the jury should be in- 
structed as to the provisions of the Gniform Commercial Code along 
with other evidence of ownership, including certificates of title. In- 
diana Ins. Co. v. Fidelity General Ins.  Co., supra; Metropolitan Auto 
Sales v. Koneski ,  252 Md. 145, 249 A. 2d 141. 

A South Carolina statute, § 46-150.1.5, Code 1962, provides 

"$ 46-1 50.15. How voluntary transfer carried out;  when 
transfer effective. - If an owner, nlrnufacturer or dealer trans- 
fers his interest in a vehicle other than by the creation of a se- 
curity interest, he shall, a t  the tjme of the delivery of the vc- 
hicle, execute an assignment and warranty of title to transferee 
in the space provided therefor on the certificate or as the DZ- 
partment prescribes and cause the certificate and assignment 
to be mailed or delivered to the transferee or to the Department. 

Except as provided in 5 46-150.16, the transferee shall, 
promptly after delivery to him of the vehicle, execute the appli- 
cation for a new certificate of title in the space provided there- 
for on the certificate or as the Department prescribes and cause 
the certificate and application to be mailed or delivered to the 
Department. 

Except as provided in § 46-150.14, and as between the parties, 
a transfer by an owner is not effective until the provisions of 



N.C.] SPRING TERM 1970 . 635 

this section have been complied with. (1957 (50) 595.) (Em- 
phasis ours) 

In  construing this statute, the courts have held tha t  title to a motor 
vehicle passes to a purchaser notwithstanding the want of compli- 
ance with the title certificate Iaw. S t .  Paul Fire and Marine Ins. 
Co.  v. Boylcin, 251 S.C. 236, 161 S.E. 2d 818. However, the passage 
of title is effective only as between the parties, and does not affect 
the rights of third party jnsurance carriers. Lgnch v. United States 
Branch, Gen.  Acc. F .  & L. Assur. Corp., 327 F .  2d 328, (4th Cir. 
1964) 

Many other courts have recently cxamined the question of when 
ownership of a motor vehicle passes and have held tha t  ownership 
does not pass until requirements of the motor vehicle statutes have 
been complied with. In  most of the cases hereinafter cited such rul- 
ing was made without mention of the Uniform Commercial Code, 
although in each case the Uniform Cor!lmercial Code had been en- 
acted. Roe v. Flamegas Industrial Corporation, 16 Mich. App. 210, 
167 N.W. 2d 835; Forman v. Anderson, 183 Keb. 715, 163 N.W. 2d 
894; AIcIntosh v. Whi te ,  447 S.W. 2d 75 (110.) ; Irion v. Glens Falls 
Ins. Co., 461 P. 2d 199 (Mont.) ; Merchants Produce Bank v. Mack 
Trucks,  Inc., 411 F'. 2d 1174 (8th Cir., 1969) ; hlelton v. Priclceit, 
203 Kan. 501, 456 P. 2d 34. 

In  the case of Forman v. Anderson, supra, plaintiff husband sued 
for personal injuries suffered by his wife and property damages in- 
flicted to the automobile which his wife was driving when the acci- 
dent occurred. Title to the motor vehicle was in the joint names of 
the husband and his wife. The evidence showcd that the wife's neg- 
ligence contributed to the accident. At the time of the accident the 
Nebraska law provided by Section 60-105 RRS 1943: "No person 
. . . acquiring a motor vehicle . . . shall acquire any right, title, 
claim or interest in or to such motor vehicle . . . until he shall 
have had issued to him a certificate of title to such motor vehicle 
. . . . No court in any case a t  law or in equity shall recognize the 
right, title, claim or interest of any person in or to any motor ve- 
hicle . . . unless evidenced by a certificate of title . . . duly 
issued in accordance with the provisions of this act." The court, in 
holding that  the wife's contributory negligence was imputed to the 
husband, stated: 

"In Turpin v. Standard Reliance Ins. Co., 169 Neb. 233, 99 
N.W. 2d 26, this court said: 'The purpose of the act relating to 
transfers and titles to motor vehicles is to provide means of iden- 
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tifying motor vehicles, to ascertain the owners thereof, to pre- 
vent theft of motor vehicles, and to prevent fraud. 

"A certificate of title to a motor vehicle is generally con- 
clusive evidence in this state of the ownership of the vehicle." 

I t  is noted that although the Uniform Comn~ercial Code is not men- 
tioned, i t  was adopted in Nebraska in 1965 and included Section 
2-401. 

Roe v. Flamegas Industrial Corp., supra, is a case in which plain- 
tiff sued to enforce an oral agreement to purchase a truck whereby 
he contended that  he was to pay $50 per week until the truck was 
paid for. Defendant contended that  payments were for rent of the 
truck. The Michigan statute required that every retail installment 
sale be in writing, tha t  the certificate of title name the owner and 
security interest holder, and that the certificate of title be properly 
endorsed and delivered to transferee. The Michigan Court of Ap- 
peals held that  the oral contract of purchase was void and tha t  de- 
fendant must return the payments made. Michigan had previously 
adopted the Vniform Commercial Code, including Section 2-401. 

In  the case of I n  re Schlutt, 5 U.C.C. Rep. 1177, (W. D. Mich., 
1968), a bankruptcy proceeding, the trustee in bankruptcy filed pe- 
tition praying that Community Contract Corporation's and Ray's 
Auto Sales' interests be declared invalid and that the trustee hold a 
motor vehicle free of any interest of the respondents. 

The bankrupt and his wife entered into a security agreement 
with Ray's Auto Salcs on 9 June 1967, and made a down-payment 
of $375.00 plus $50 as s credit for a trade-in on an old car. Tlie 
agreement was assigned with recourse to respondent, Community 
Contract Corporation. The down-payment was not actually made 
until 15 July 1967, a t  which time the bankrupt presented proof of 
insurability to the seller. "On tha t  date, a statement of Motor Ve- 
hicle Sale was prepared and signed by Ray's and the Schlutts and 
the assignment of the vehicle certificate of title and application for 
new title were executed." The application showed the lien interest of 
Community Contract Corporation and was filed with the Secretary 
of State on 25 July 1967. A financing statement was filed in the 
office of the Register of Deeds of the county in which bankrupt re- 
cided on 15 June 1967. On 23 June 1967, Schlutt filed a voluntary pe- 
tition for adjudication as a bankrupt. Later, the car was demolished 
and the value of the vehicle was paid to the respondent. The trustee 
contended the sale occurred on 9 June 1867 and tha t  since the se- 
curity interest was not perfected with the Secretary of State until 
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25 July, the respondents' rights were subordinated to the rights of 
the trustee pursuant to section 9-302(4) of the Uniform Commer- 
cial Code. 

Respondents contended that  the *ale took place 15 July. Bank- 
rupt contended there was no sale, thet the trustce had no interest 
except for a claim for the moneys the bankrupt paid on the car. The 
court, holding that no sale took place until after the date of the 
bankruptcy, considered Section 2-106(1) and Section 2-401 of the 
Uniform Coinmercial Code, and found tha t  notwithstanding delivery 
of the autoniobile on 9 June, the intent of the partics was not to com- 
plete the sale a t  that time. The court further stated: 

"In any event, any sale on June 9th would have been void. In  
Vriesman v. Ross, 9 Alich. App. 97 (1967) the court set forth 
the Michigan law on the sale of motor vehicles, a t  pp 105-106: 

" 'In this state the statutory language is explicit as to the 
requisites necessary for trancferring legal title of a vehicle 
Therefore in answering the plaintiff's first question we look to 
the pertinent provisions of CLS 1056, Section 257.233(d), ss 
amended by PA 1959, #250 (Statutes Annotated 1960 Rev § 
9.1933 (d)  ) to determine whether the allcged transfer was validly 
accomplished. I t  reads as follow~: 

" ' "The owner shall endorw on thc back of the certificate of 
title an assignment thereof with warranty of title in the forul 
printed thereon with a statemmt or' all liens or encumbrances 
on said vehicle, sworn to before a notary public or some other 
persox arithori~ed by law to take acknoudedgments, and deliver 
the samc to  the purchn~er  or transferee a t  the time of the dr-  
llvery to him of such vehicle, which shall shcw the payment or 
satisfaction of any mortgage or lien as shown on the origins1 
title." ' (emphasis supplied) 

"The requirements of the statute are in mandatory terms, 
and case law has niade i t  abundantly clear that  failure to com- 
ply with the provi~ions negates the validity of the attempted 
transfer. See Waldron vs. Drziry's T7an Lines. Inc. (196.5), 1 
Mich. App. 601; Drettman vs -1Tarchand (1953), 337 AIich. 1." 

Sce: Dodson v. Imperial iMotors, Inc., 295 F. 2d 609 (6th Cir . 
1961) to same effect. 

Thus, a t  the date of bankruptcy, when the trustee's rights ac- 
crued, the sale of the vehicle, if any, was void as to the trustee. 

Other cases following this line of authority after the Uniform 
Conimercial Code had been adopted in those jurisdictions include: 
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Zrion v. G l e n ~  Falls Insurance Co., (Mont.) supra; Merchants-Pro- 
duce Bank v, Mack Trucks, Znc., (8th Cir.), supra; Melton v.  
Pnckett, (Kan.), supra. 

[9] In North Carolina, by explicit terms of the statute and by in- 
terpretation of this Court, there are definite and mandatory require- 
ments governing transfer of legal title and ownership to a motor ve- 
hicle. G.S. 20-72(b) ; Insurance Company v .  Insurance Company, 
supra. 

The Uniform Commercial Code was adopted after the passage 
and enactment of pertinent amendments to G.S. 20-72(b), and con- 
tains the following: 

"$ 25-10-102. Special repealer; provision for transition.- 

(1) The following acts and all other acts and parts of acts in- 
consistent herewith are hereby repealed: 

Uniform Negotiable Instruments Act, G.S. 25-1 through G.S. 
25-199. 

Uniform Warehouse Receipts Act, G.S. 27-1 through G.S. 
27-53. 

Uniform Bills of Lading Act, G.S. 21-1 through G.S. 21-41. 

Uniform Stock Transfer Act, G.S. 55-75 through G.S. 55-98. 
Uniform Trust Receipts Act, G.S. 45-46 through G.S. 45-66. 

Agricultural liens for advances, G.S. 44-52 through G.S. 44-64. 

Bank collections, G.S. 53-57 and 53-58. 

Bulk sales, G.S. 39-23. 

Factor's lien acts, G.S. 44-70 through G.S. 44-76. 

Assignment of accounts receivable, G.S. 44-77 through G.S. 
44-85. 

(2) Transactions va!idly entered into before July 1, 1967, and 
the rights, duties, and interests flowing from them remain 
valid thereafter and may be terminated, completed, consum- 
mated or enforced as required or permitted by any statute or 
other law amended or repealed by this act as though such re- 
peal or amendment had not ocourred." 

"$ 25-10-103. General repealer. -- Except as provided in the 
following section, all acts and parts of acts inconsistent with 
this act are hereby repealed." 

[lo] The Uniform Commercial Code, in general, covers transac- 
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tions in personal property and is particularly related to negotiable 
instruments, bills of lading and sales in general. The Motor Ve- 
hicles Act is concerned only with the automobile, and although the 
word "automobile" comes within the general term of "goods," a u h -  
mobiles are a special class of goods which have long been heavily 
regulated by public regulatory acts. I n  this connection, the official 
cornment to section 25-2-401 seems lo say that  the Uniform Com- 
mercial Code makes no attempt to set out a specific line of inter- 
pretation where a public regulation is involved, but that  in case a 
court should decide to apply this private law definition and reason- 
ing to its public regulation, tha t  there should be a clear and concise 
definitional basis for so doing. Such comment leads to the conclu- 
sion that the sales act, a private law, is not necessarily applicable 
to public regulations unless the court chooses to make i t  so. 

In the case of Food Stores v. Board of Alcoholic Control, 268 
N.C. 624, 151 S.E. 2d 582, i t  is stated: 

" 'Where there is one statute dealing with a subject in gen- 
eral and co~nprehensive terms, and another dealing with a part 
of the same subject in a more minute and definite way, the two 
shouid be read together and harmonized, if possible, with a view 
to giving effect to a consistent legislative policy; but, to the ex- 
tent of any necessary repugnancy between  then^, the special 
statute, or the one dealing with the common subject matter in 
a minute way, will prevail over the general statute, according 
to the authorities on the question, unless i t  appears that  the 
legislature intended to make the general act controlling; and 
this is true a fortiori when the special act is later in point of 
time, although the rule is applicable without regard to the re- 
spective dates of passage.' " 

[7, 111 The provisions of G.S. 20-72(b) contain specific, definite 
and conlprehensive terms concerning the transfer of ownership of a 
motor vehicle. Conversely, the Uniform Commercial Code does not 
refer to transfer of ownership of motor vehicles, but only refers ti, 
the passing of title to property generally described as "goods." As 
applied to the framework of this case, G.S. 20-72(b) is a special 
statute and the Uniform Commercial Code is a general statutc. Thus, 
the special statute, even though earliw in point of time, must pre- 
vail. Further, i t  is a cardinal rule of interpretation of statutes that  
the intent of the legislature controls. The North Carolina General 
Assen~bly has, by enacting G.S. 20-72, provided a specific and man- 
datory method of transferring ownership of a vehicle. Thereafter, i t  
adopted a more general statute, the Cnifornl Comn~ercial Code. 
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dealing with negotiable instruments, bills of lading, sales, and most 
types of personal property. The act contained a specific repealer as  
to ten previous separate acts of the General Assembly. The Motor 
Vehicles Act was not mentioned in the specific repealer. It would re- 
quire a strained interpretation to hold that  i t  was the intention of 
the General Assembly to repeal the provisions of G.S. 20-72 without 
a mention of this act in the specific repealer. Nor did the legislature 
intend to repeal the Motor Vehicles Act in the general repealer sec- 
tion. 

The provisions of the Uniform Commcrcial Code do not override 
the earlier Motor Vehicle statutes relating to the transfer of owner- 
ship of motor vehicle for the purpose of tort law and liability insur- 
ance coverage. 

The 1963 amendment was, in effect,, a rewrite of G.S. 20-72(b) 
which clarified the provisions of the statute when liens are involved, 
made clear that  the statute did not apply when foreclosure and re- 
possession procedures are invoked, and deleted the requirement tha t  
application for certificate of title be made by the transferee before 
ownership to the vehicle passes. 

[I21 We hold that  after 1 July 1963 (the effective date of the 1963 
amendment) for purposes of tort law and liability insurance coverage, 
no ownership passes to the purchaser of a motor vehicle which re- 
quires registration under the Motor Vehicle Act of 1937 until (1) the 
owner executes, in the presence of a person authorized to  administer 
oaths, an assignment and warranty of title on the reverse of the 
certificate of title, including the name and address of the transferee, 
(2) there is an actual or constructive delivery of the motor vehicle, 
and (3) the duly assigned certificate of title is delivered to the trans- 
feree. In  the event a security interest is obtained in the motor ve- 
hicle from the transferee, the requirement of delivery of the  duly 
assigned certificate of title is met by delivering i t  to the lien holder. 

For the reasons stated, the result reached by the Court of Ap- 
peals is 

Affirmed. 
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STATE OF N O R T H  CAROLINA v. MARY BENTON B E N T O S  

KO. 17 

(Filed 12 June 1970) 

1. Witnesses $j 1- competency of witness - unsoundness of mind 
Unsoundness of mind does not per se render a witness incompetent. 

2. Witnesses $j 1- mental  capacity of witness-discretionary rul ing 
of court 

In determining the competency of a witness the trial judge is not bound 
by e q w t  testimony and, notwithstanding the opinion eridence of a psy- 
chiatrist that the State's material witness could not give reliable testi- 
mony, the judge did not abuse his discretion in ruling the witness men- 
tally competent to testify where (1) the judge observed and questioned 
the witness closely on % O ~ T  dire, ( 2 )  the witnew' subsequent testimony on 
the trial was clear and consistent on all material matters and fully 
corroborated by his family and law-enforcement officers, and (3)  the 
psychiatrist had not seen the witness for more than a year and a half 
prior to trial. 

3. Criminal Law § 16- assignment of e r ror  t o  charge - requisite 
An assignment of error must set out that portion of the charge which 

defendant contends is an erroneous statement of thc lam. 

4. Criminal Law 5 63- mental  capacity of murderer  - form of ques- 
tion t o  psychiatrist 

The trial court properly refused to permit a psychiatrist to state if he 
had an opinion whether the murderer knew right from wrong on the day 
of the homicide. 

5. Criminal Law § 5- insanity of accused - exemption from criminal 
responsibility 

Insanity will exempt an accused from criminal responsibility only if, ~ l t  
the time he commits the act which would otherwise be illegal, he was in- 
capable of knowing the nature and quality of his act o r  of distinguishing 
between right and wrong with relation thereto. 

6. Criminal Law § 183- assignment of e r ror  on t h e  failure t o  charge 
An assignment of error based on a failure to charge should set out the 

defendant's contention as  to what the court should have charged. 

7. Criminal Law §§ 10, 168- accessory before fact to  murder  -in- 
structions on guilt  of principal - harmless error  

In a prosecution of defendant as  an accessory before the fact to the 
murder of her husband, in which prosecution the defendant was found 
guilty and given a sentence of life imprisonment, defendant was not 
prejudiced b.r trial court's failure to Instruct the jury that if the murderer, 
by reason of insanity, was not guilty of the murdor then the defendant 
could not be guilty as an accessory before the fact, since all the eridence 
tended to show that if the defendant was not an accessory then she mas 
the principal felon and guilty of murder in the first degree. 
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8. Homicide 3 2-- parties t o  a murder  
Parties involred in the comn~ission of a murder are either principals 

or accessories. 

9. Criminal Law 8 9- principals in  t h e  first and  second degree 
A principal in the first degree is the person -110 actually perpetrates 

the deed either by his own hand or through an innocent agent; any other 
who is actually or constructively priaent a t  the place of the crime either 
aiding, abetting, assisting, or advising in its commission, or is present for 
that purpose, is a principal in the second degree. 

10. Criminal Law 8 9- distinction between principals 
The distinction between principals in the first and second degrees is a 

distinction without n difference; both are principals and equally guilty. 

11. Criminal Law 8 10-- accessory before t h e  fact  
An accessory before the fact is one who was absent from the scene when 

the crime was committed but who procured. counseled, commanded or en- 
couraged the principal to commit it. 

12. Criminal Law 8 10- distinction between principal and  accessory 
Ordinarily, the only distinction between a principal and an accessory 

before the fact is that the latter m s  not present when the crime mas 
actually committed. 

13. Criminal Law 8 9- commission of crimes through innocent agent  - statns  of absent par ty 
If a person causes a crime to be committed through the instrumentality 

of an innocent agent, he is the principal in the crime and is punishable 
accordingly, although he was not present a t  the time and place of the 
offense. 

14. Homicide 8 2; Criminal Law 5 10- accessory o r  principal - in- 
citing mental  defective to  ki l l  another  

Where one incites or employs a mental defective t o  kill another, the 
question whether the employer is  guilty as  a principal depends upon 
whether the defective was criminallg responsible for his act under the 
McNaughten rule. 

15. Homicide 8 31- nrs t  degree murder  - punishment 
The punishment specified in G.S. 14-17 for first-degree murder is either 

death or imprisonment for life. 

16. Criminal Law 5 16- review of t h e  charge 
A charge must be construed contextually as  a wbole. 

17. Homicide §§ 2, 23; Criminal Law 8 1- accessory t o  murder  
-instructions - causal relationship between principal and accessory 

In a prosecution of defendant as an accessory before the fact to the 
murder of her husband. the charge or' the trial court, when construed as  
a whole, clearly instructed the jury that before they could convict the de- 
fendant they must find that her requests and demands that the principal 
murder her husband caused the principal to commit the crime. 
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18. Criminal Law § 101- assignments and  exceptions 
Asserted error must be based on an appropriate exception and must be 

properly assigned. Rules of Practice in the Supreme Court R'os. 19 and 21. 

19. Criminal Law § 161- assignment of error  - question presented 
- form a n d  sufficiency 

An assignment of error must show specifically what question is intended 
to be presented for consideration without the necessity of going beyond 
the assignment of error itself. 

243. Criminal Law § 101- assignment of error  - mere reference to  
record page 

-4 mere reference in the assignment of error to the record page where 
the asserted error may be discovered is not sufficient. 

21. Criminal Law § 14- Supreme Court  - mandatory rules 
The rules of practice in the Supreme Court are mandatory and will 

be enforced. 

22. Homicide § 23; Criminal Law 8 10-- accessory t o  second-degree 
murder  - instructions 

In a prosecution of defendant as  an accessory before the fact to the 
murder of her husband, defendant mas not prejudiced by an instruction 
which would permit the jury to return a verdict of guilty as an accessory 
to murder in the second degree. 

23. Homicide § 2; Criminal Law 5 1- accessory t o  murder  
There can be an accessory before the fact to murder in the second de- 

gree. 

24. Statutes 8 11- repeal by implication 
Courts will not presume that the legislature intended a repeal by impli- 

cation. 

23. Statutes § 5- presumption t h a t  legislature acted with knowledge 
of existing l a w  

I t  is always presumed that the legislature acted with care and delib- 
eration and with full knowledge of prior and existing law. 

26. Homicide § 31; Criminal Law § 13+ accessory t o  murder  - 
severity of punishment - lesser sentence f o r  murderer  

Defendant was convicted as an accessory before the fact to the murder 
of her husband and mas sentenced to life imprisonment; the actual 
murderer was sentenced to 20-30 gears' imprisonment upon acceptance of 
his guilty plea to second-degree murder. Held: Defendant's objection that 
her sentence exceeded that of the murderer is without merit, since both 
sentences were authorized by statute. 

27. H o d c i d e  § 31- accessory t o  murder  -punishment 
The punishment for an accessory before the fact to murder in any de- 

gree is imprisonment for life. 
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28. Homicide 5 31; Constitutional Law 8s 20, 36-- accessory to  
murder  - life sentence - cruel a n d  unusual punishment - equal  
protection of laws 

Imposition of a sentence of life imprisonment upon defendant's conric- 
tion of accessory before the fact to the murder of her husband - the actual 
murderer having received a sentence of 20-30 gears' imprisonment upon 
acceptance of his guilty plea to second-degree murder-was not cruel 
and unusual punishment nor did it c!eny defeudant the equal protection 
of the laws in violation of the Fourteenth Amendment. 

B!3. Constitutional Law § 20- equal protection of t h e  laws - quantum 
of punishment 

Eqnal protection of the laws is not denied by a statute prescribing the 
punishment to be inflicted on a person convicted of a crime unless it  pre- 
scribes different punishment for the same acts committed under the same 
circumstances bg persons in like situations. 

SO. Attorney and Client 8 5- obligations of court-appointed counsel - compliance with rules of Supreme Court  
The rules of the Supreme Court are applicable to indigent defendants 

and their court-appointed counsel as well as to all others, and the obliga- 
tions of court-appointed counsel to his client and to the court are no l e ~ s  
than those of private17 retained counsel. 

81. Criminal LRW 3 140; Attorney and  Client § 5-- infractions of 
Supreme Court rules -warning to court-appointed counsel 

The Supreme Court cannot be expected to continue the practice of in- 
dulging infractions of its rules by court-appointed counsel in criminal cases. 

APPEAL by defendant under G.S.  7A-27(a) from Martin, J. 
(Harry C.) October 1969 Criminal Session of BURKE. 

This is defendant's second appeal from a judgment of life im- 
prisonment imposed after her conviction as an  accessory before the 
fact to the murder of her husband, Marshall Adam Benton (Benton). 
G.S. 14-5, G.S. 14-6. When the case was first before us a t  the Spring 
Term 1969, we arrested the judgment because of a fatal defect in 
the bill of indictment. State v. Benton, 275 N.C. 378, 167 S.E. 2d 
775. 

At  the September Session 1969, the grand jury returned a new 
bill. I n  substance, i t  charged that  on 27 h'ovember 1967, defendant 
feloniously counseled, incited, and procured Raymond Epley to 
murder Benton; that  later, on the Fame day, and out of defendant's 
presence, Raymond Epley did feloniously kill and murder Marshall 
Adam Renton with premeditation, deliberation, and malice afore- 
thought. The case was retried a t  the October 1969 Session. 

The State relied mainly upon the testimony of Raymond Epley. 
When Epley was sworn, defendant challenged his competency as  a 
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witness on the ground that he lacked sufficient mental capacity. On 
voir dire the judge elicited the following information from Epley: 
He  went to the eighth grade in school. He  could read and write 
"fairly well" but never passed his courses. He  was "moved up from 
grade to grade became he was bigger than the other children in his 
class." After he quit school he worked two or three years for Breeden 
Poultry. He  was then employed by Shelby Iron Works for two years 
before going to work a t  Doblin Carolina Mill (Doblin). I n  1960 he 
got a North Carolina driver's license. He  attended Sunday School 
and church a t  the Mount Olive Baptist Church. 

When asked if he knew where he was a t  the moment, Epley told 
the judge that he was in the courtroom in Morganton, Burke County, 
North Carolina. In  response to the direct question, he said tha t  when 
he placed his left hand on the Bible and raised his right hand i t  
meant to h i ~ n  that he was "to tell the truth about something that  has 
happened and all the things," and that if he told a lie he believed he 
would be punished in some way after death. 

On cross-examination he said tha t  he was quite upset when his 
father died in June 1967; tha t  thereafter his deceased father talked 
to him until the following March; that when he sat in places where 
his father used to sit his father would talk to him; tha t  on 27 
Xovember 1967 he was taking various kinds of pills which affected 
his memory to the extent that he could "remember some of what 
happened"; that he knew what happened on 27 Novcmber 1967 and 
some of the thing. that happened several days before. He  said that 
he remembered talking to Dr.  Robert S. Darrow in jail but that  it 
was so long ago he had forgotten many things he $aid to him. 

Dr.  Darrow, n psychiatrist engaged in private practice, testified 
for defendant on voir dire and thereafter. His testimony tended to 
show: During December 1967 and early in 1968 he had examined 
Epley in jail on four occasions. He  found him to be depressed and 
upset both mentally and phyqically, concerned and preoccupied with 
his father's death, and subject to auditory hallucinations. Dr .  Darrow 
gave Epley no tests, but he thought Epley's 1. Q. was 60-70. It was 
his opinion that Epley had a mental illness, a "combination of mental 
deficiency and psychotic reaction," which rendered i t  "impossible 
for him to be believed and impo~sible for him to give reliable evi- 
dence." Epley mas still mentally ill when Dr.  Darrow stopped see- 
ing him on 13 March 1968, but his i l lne~s decreased as  time went on. 
However, i t  had not completelv disappcared and would not for ci 
time to come. 

During the voir-dire examination. Judge Martin noted that  Epley 
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sat  upright in the witness chair, spoke clearly, and did not ask tha t  
questions be repeatfed. 

At  the conclusion of the voir dire, Judge Martin found facts 
which are supported by the foregoing evidence. Upon his findings he 
concluded that  Epley understood the nature and obligations of an  
oath and was capable of giving a correct account of crucial events. 
He  held him to be a competent witness. 

Epley's testimony tended to show: He  was 25 years old. H e  first 
met defendant Mary Benton in August 1967. Both worked the 11:OO 
p.m.-7:00 a.m. shift in the winding room a t  Doblin. Both were mar- 
ried. Epley was separated from his wife, who lived in Shelby. De- 
fendant's husband, Benton, worked from 7:00 a.m. to 3:00 p.m. for 
a furniture company in Valdese. Defendant and Epley became friends 
after they began to "talk a t  their work." Their friendship quickly 
developed into intimacy, and Epley became familiar with the house 
where defendant and Benton lived. She told Epley that  Benton 
treated her badly and beat her a lot. On one occasion he told defend- 
an t  tha t  if Benton ever beat her again he would kill him, and he 
meant it. 

Benton and Epley made plans to go deer hunting on the Friday 
after Thanksgiving 1967 (November 25th). On Thanksgiving D a y  
defendant told Epley tha t  she wanted him to kill Benton while they 
were deer hunting, and make i t  look like an accident. He  told her 
that he did not know whether he could kill Benton or not. (So far 
as the evidence discloses no untoward event occurred on the deer 
hunt.) 

After he got off work on Monday morning, 27 November 1967, 
Epley went to his mother's home. R e  was worried, could not sleep, 
and was "taking all those pills." At  about 9:00 a.m. defendant came 
to see him. She was crying. She told him that  Benton had again "been 
beating her and treating her like a dog"; tha t  if they did not kill him 
that  night he was going to kill Epley and that she was pregnant by  
Epley. She also told Epley "that she had everything fixed u p ;  that  
the back bedroom light would be on, the curtains pulled back, and 
Benton would be in bed." 

After his conversation with defendant, Epley went to bed and 
slept until about 10:OO p.m., when he was awakened by a telephone 
call from defendant. She advised him tha t  everything was ready. Ho 
told her he was scared but tha t  he would do it. 

Epley borrowed his brother's rifle on the pret.ense of going deer 
hunting and left home about 10:25 p.m. H e  drove past the Benton 
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home on the F la t  Gap Road and parked his car 100-200 yards from 
the house. After loading the rifle he walked back "and shot through 
the window a t  a hunch in the bed that looked like a body." H e  said 
he did not know whether a bullet from his gun killed Benton "but he 
meant to be shooting a t  Rlarshall (Benton) ." Immediately thereafter 
someone started shooting a t  him, and he ran back to his car. As he 
drove away he "run up" on a parked car from which five or six shots 
were fired a t  him. He  drove to Shelby to the home of his father-in- 
law, where his wife lived. Then, after hidmg the rifle in his brother- 
in-law's bed he went to the hospital, vhere his baby was a patient. 
There he met his wife and returned with her to her home. About 
5:30 the next morning he received a telephone call from Burke 
County Officers McGalliard and Fowler. I n  consequence he met them 
on highway S o .  18, where they arrested him for the murder of 
Benton. In  hrorganton, Epley told the officers and Sheriff Wise "the 
best of the truth that  he could tell." 

Epley was indicted and put on trial for the first-degree murder 
of Benton on 14 March 1968. He  was represented by Lawyers Riddle 
and Rfcblurray. At that time, after being asked some questions, he 
entered a plea of guilty of second-degree murder. He  received a 
sentence of 20-30 years, which he was serving a t  the time of defend- 
ant's trial. 

On direct examination, Epley testified that  he did not know for 
sure whether a bullet from his gun killed Benton but "that he meant 
to kill lLIarshal1 Benton because Mary Benton had asked him to and 
told him that hfarshall mas going to kill him if he didn't do it, and 
she kept pushing him and he went and done it.)' 

On cross-examination, Epley said tha t  he did not know whose 
idea it was to kill Benton; tha t  on the night of 27 November 1967 
hc was taking pills and not thinking straight; tha t  he could not re- 
member everything that  happened or "what all" he did tell Dr .  Dar-  
row, but he tried to tell him the truth. He  also said, inter  alia, 
that  in five years he would be eligible for parole if he makes a good 
prisoner and, for that reason, he had written defendant tha t  with luck 
he would be out of jail in five years; that  he really wanted to marry 
her and that he would get her even if he had to kill his wife. 

Other evidence for the State tended to show: About 9:15 p.m. on 
27 Xovember 1967, Manuel Brittain, a deputy sheriff of Burke 
County, was stationed outside the Benton home observing it. (Ap- 
parently the Burke County's Sheriff's Department had learned of 
the plot to kill Benton, although the record is silent as to this.) The 
Benton house was well lighted; the bedroom curtains were drawn, 
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and Brittain could see through the window. A t  approximately 10:lO 
p.m. defendant left her home and drove toward highway No. 350 in 
the white Corvair automobile. Brittain radioed the sheriff's office 
that  she had left. Special Deputy Harold Cook, who had been parked 
a t  the Abee Grove Church about one mile from the Benton home, 
was waiting when the white Corvair entered highway No. 350. H e  
followed the automobile into Valdese, where defendant stopped a t  a 
telephone booth and placed a call. It was then between 10:15 and 
10:30 p.m. After radioing the sheriff's office Cook followed defend- 
an t  into Morganton and to Doblin Mill, which she entered a t  about 
11 :00 p.m. 

At approximately 10:55 p.m. a 1960 Chevrolet passed by Deputy 
Sheriff Brittain's post of observation and stopped about 250 feet 
south of the Benton house. H e  saw a man get out of a car and walk 
back toward the house. Brittain was about 40-50 feet from him 
when he saw the flash of a gun. H2 shouted to the gunman to ha&, 
but he continued to fire. Someone screamed, and Brittain "emptied 
his service revolver a t  the subject. He saw the subject make three 
flashes toward the bedroom from a high-powered rifle; then the sub- 
ject fired in his direction and ran." Brittain entered the house and 
found Benton lying on his back with a large wound in his chest. 
He  was unconscious and had no pulse beat. Brittain called the Sher- 
iff's department to send an ambulance and to look for "a white 1960 
Chevrolet headed on highway No. 350 with one subject in it." 

At about 10:30 or 10:35 p.m., Deputy Sheriff Bob Fowler, who 
was a t  the Abee Chapel Church, met, Epley driving a white 1960 
Chevrolet toward highway No. 350. After attempting unsuccessfully 
to stop him, he fired a t  the car and followed i t  until i t  evaded him 
on highway No. 350. 

Sheriff Wade McGalliard went to the Benton home and found 
Benton lying on a bed in the center bedroom fully clothed. H e  was 
dead.'The double window of the bedroom was broken, and there were 
two holes, about the size of a pencil and six inches apart, in the lower 
right-hand corner. Between two trees near a bush he found empty 
30.06-cartridges. 

Sometime before 6:00 a.m. on November 28th Epley was arrested 
in Cleveland County on highway No. 18. He  was operating the white 
1960 Chevrolet automobile, and his wife, Molly, was with him. At 
her invitation the officers went to her father's home, where they ob- 
tained :L 30.06 rifle. 

Epley told McGalliard that  he had killed Benton; tha t  he and 
defendant had planned it ,  and he would not take all the blame. H e  
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said he drove to the Benton house "to do it" after defendant had 
telephoned him "that everything was ready; that  a light would be 
on in the room and the curtains pulled back; that after he received 
the cali he left the house with the rifle and shot Benton through the 
window." 

Epley's brother Jack testified that on Thanksgiving D a y  defend- 
an t  had asked him to shoot Benton if he went hunting with him and 
Epley on Friday; tha t  he declined and decided then and there not 
to go on the hunt; that  he said nothing to Epley about this conver- 
sation; that  on November 27th defendant telephoned Epley and he 
got him up to take the call. Jack did not hear any part  of the con- 
versation. 

Epley's mother, Mrs. Elsie Epley, testified for the State. Her 
evidence tended to show: About 10:25 p.m. on 27 November 1967, 
Epley received a telephone call, and she listened to his side oi  the 
conversation. Two or three times he asked his caller if everything 
was ready, and a few minutes thereafter she heard him say, '(You 
say everything is ready." His final words were, "Bye, hon, I will 
see you directly." After that  conversation Epley got his coat and 
left. He seemed sleepy and acted as if he were under the influence 
of some kind of drug. H e  was taking pills. Thereafter she saw Epley 
in jail and asked him "if he had done it." He  said he didn't know 
whether he had or not, that he and defendant "had made it up." 

Defendant's only witness was Dr. Darrow. His  testimony before 
the jury was substantially the same as on voir dire. It tended to 
show that on account of his mental illness and low intelligence Epley 
could not remember on his own the events of 27 November 1967; tha t  
he did not have the ability to distinguish between the real and the 
unreal, and "he could not live in reality." On cross-examination he 
said that  on one occasion Epley had told him "that he believed tha t  
in having killed a man that  he had done no wrong since his girl- 
friend wanted him to do so. He  did it because he would do anything 
she wanted him to do because he loved her." 

"For the purpose of corroboration or impeachment" defendant 
introduced scattered excerpts from the "testimony a t  former trials." 
These excerpts, constituting four pages of the mimeographed case on 
appeal, are not regarded as material, and are not summarized here. 

At the conclusion of the evidence defendant's motion for nonsuit 
was overruled. The jury's verdict was guilty of the offense of acces- 
sory before the fact of murder. From the judgment of life imprison- 
ment, defendant appealed. 
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Robert Morgan, Attorney General; Ralph Moody, Deputy  A t -  
torney General; and D. M.  Jacobs, S ta f f  Attorney, for the State. 

Byrd,  Byrd ck Ervin for defendant appellant. 

Appellant enumerates 26 assignments of error. Those brought 
forward, which we deem entitled to  consideration, will be discussed 
topically. 

[I, 21 Assignments Nos. 1, 2, and 3 raise the question whether the  
trial judge abused his discretion in holding that  Epley had sufficient 
mental capacity to bc a competent witness. The North Carolina rule 
is well stated in 97 C. J. S. Witnesses 8 57(b) (1957) : "Unsoundness 
of mind does not per se render a witness incompetent, the general 
rule being tha t  a lunatic or weak-minded person is admissible as a 
witness if he has sufficient understanding to apprehend the obligation 
of an oath and is capable of giving a correct account of the matters 
which he has seen or heard with respect to the questions a t  issue. 
The decision as to the competency of such a person to testify rests 
largely within the discretion of the trial court." Accord, Lanier v. 
Bryan, 184 N.C. 235, 114 S.E. 6, 26 A. L. R. 1488; Carpenter, So- 
licitor v. Boyles. 213 S . C .  432, 196 S.E. 850; Xtafe u. Cade, 215 
N.C. 393, 2 9.E. 2d 7 ;  Stansbury, N. C. Evidence 5 55 (2d ed. 
1963). 

[2] Defendant's thesis seems to be that  the judge manifestly acted 
against reason when he permitted Epley to become a witness after 
Dr.  Darrow, the psychiatrist employed a t  the instance of Epley's a t -  
torneys prior to his trial for murder, had testified that, in his opinion, 
i t  was impossible for Epley to give reliable testimony. This conten- 
tion is untenable. The law does not say that  the decision of the triaI 
judge as to the competency of a witness shall be controlled by expert 
medical testiinony or that  the evidence of a psychiatrist, whether em- 
ployed by the State or defendant, or appointed by the Court, is en- 
titled to greater weight than that of a qualified lay witness. "Any- 
one who has observed another, or converml with him, or had deai- 
ings with him, and a reasonable opportunity, bflsed thereon, of 
forming an opinion satisfactory to hin~sclf as to the mental condition 
of such person, is permitted to give his opinion in evidence upon the 
issue of mental capacity, although the  witness be not a psychiatrist 
or expert in mental disorders." l n  He Will of Brown, 203 N.C. 347, 
350, 166 S.E. 72, 74; Stansbury, N. C. Evidence 5 127 (2d ed. 1963). 

At  the time Dr. Darrow testified, he had not seen Epley since 13 
March 1968, more than a year and a half prior to the trial which we 
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now review. Between December 1967 and 13 March 1968, Dr .  Dar- 
row had examined Epley four times while he was in jail awaiting his 
own trial upon a charge of first-degree murder. During tha t  three 
and one-half-month period, despite the tensions, apprehensions, and 
uncertainties to which he was necessarily subjected, Epley's mental 
condition had improved. On the voir dire, Judge Martin observed 
and questioned Epley closely. He  made his observations, as well as 
his questions, a part of the record, and from them concluded that  
Epley was a competent witness. The court's decision could be set 
aside only for a clear abuse of discretion or upon a showing tha t  it 
was based upon an erroneous conception of the law. Neither abuse 
of discretion nor error in law appears. Indeed, Epley's subsequent 
testimony and conduct in court fully justified the court's ruling on 
voir dire. Although Epley's memory as to details sometimes faltered, 
and there were minor inconsistencies in his evidence, as to all ma- 
terial matters his testimony was clear and consistent. Furthermore, 
i t  was fully corroborated by the testimony of the law-enforcement 
officers, his brother, and his mother. Finally, we note tha t  the jurors 
also had full and ample opportunity to observe Epley, and they 
were charged that even though defendant counseled and commanded 
him to kill Benton they would acquit her unless they found that  
Epley had sufficient mental capacity to understand and carry out 
her commands and unless he actually killed Renton "as the result 
of such alleged acts of defendant." 

Tn her brief, appellant asserts that  the question raised by assign- 
ments of error 24, 25, and 9 is as follows: "4. Did the trial judge 
commit error by incorrectly charging the jury as to the mental ca- 
pacity required of the principal (Epley)? (Assignments of Error 
Nos. 24 and 25). (a) Did the trial court commit error when i t  ex- 
cluded evidence as to the sanity of the principal a t  the time the act 
was committed? (Assignment of Error No. 9.)" These three assign- 
ments, however, do not bring into focus the main points which de- 
fendant attempts to make. 

131 Assignments 24 and 25 respectively aver tha t  the judge com- 
mitted error "in charging the jury on the mental capacity of the 
principal, Raymond Epley" and that  he "incorrectly charged" con- 
cerning the mental capacity of Epley. These assignments present no 
question for the court's determination, for they do not set out that  
portion of the chal-ge which defendant contends is an erroneous state- 
ment of the law. "The appellant should quote in each assignment the 
part  of the charge to which he objects." State v. Wilson, 263 N.C. 
533, 534, 139 S.E. 2d 736, 737. "[A] mere reference in the assign- 
ment of error to the record page where the asserted error may be dis- 
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covered is not sufficient." State v .  Staten, 271 N.C. 600, 608, 157 S.E. 
2d 225, 231. 

141 Assignment of error No. 9 is based upon an exception to the  
court's failure to permit Dr .  Darrow to answer the following ques- 
tion: "Do you have an opinion as to  whether or not Raymond Epley 
knew right from wrong on the 27th day of November, 19671" If per- 
mitted to answer, Dr .  Darrow would have said that,  in his opinion, 
a t  the time of the alleged murder in November 1967, Epley "did not 
have the ability to know the difference between right and wrong be- 
cause of his mental illness." 

[S] The objection to the foregoing question was properly sustained. 
Insanity will exempt an accused from criminal responsibility only if, 
a t  the time he commits the act which would otherwise be illegal, he 
was incapable of knowing the nature and quality of his act or of 
distinguishing between right and wrong with relation thereto. In 
other words, the question is the capacity of a defendant "to distin- 
guish between right and wrong a t  the time and in respect of the 
matter under investigation." State 21. Jones, 229 N.C. 596, 598, 50 
S.E. 2d 723, 724. Accord, State v. Atlcinson, 275 N.C. 288, 167 S.E. 
2d 241; State v. Mercer, 275 N.C. 10S, 165 S.E. 2d 328. The question 
is not whether a defendant knows or knew right from wrong generally. 

16, 71 In  her brief, appellant says that  she should "have had the 
benefit of a charge by the court to the effect tha t  if Raymond Epley 
was insane a t  the time the alleged killing occurred, then it would be 
the duty of the jury to find the defendant not guilty." The record, 
however, fails to show tha t  appellant excepted in any manner to the 
court's failure to so charge. State v .  Hill, 266 N.C. 103, 145 S.E. 2d 
346. To be effective " [a ln  assignment based on failure to charge 
should set out the defendant's contention as to what the court should 
have charged." State v .  Wilson, 263 N.C. 533, 534, 139 S.E. 2d 736, 
737. 

[7]  Neither assignments 24, 25 nor assignment 9 presents the ques- 
tion of the court's failure to charge upon Epley's alleged exemption 
from criminal responsibility by reason of insanity as bearing upon 
defendant's guilt as his accessory. However, we can perceive no 
prejudice to defendant from the court's failure to instruct the jury 
that  if Epley, by reason of insanity, was not guilty of the murder 
of Benton then appellant could r,ot be guilty as an accessory be- 
fore the fact in the murder charged, for all the evidence tends to 
show tha t  if defendant was not an accessory she was the principal 
felon and guilty of murder in the first degree. 

[8-111 Parties involved in the commission of a murder are either 
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principals or accessories. State v. Minton, 234 N.C. 716, 68 S.E. 2d 
844. "A principal in the first degree is the person who actually per- 
petrates the deed either by his own hand or through an  innocent 
agent." (Emphasis added.) Any other who is actually or construc- 
tively present a t  the place of the crime either aiding, abetting, ns- 
sisting, or advising in its commission, or is present for tha t  purpose, 
is a principal in the second degree. Miller, Criminal Law §$  73, 74, 
75 (1934). Accord, State v. Burgess, 245 N.C. 304, 96 S.E. 2d 54; 
State v .  Jarrell, 141 N.C. 722, 53 S.E. 127. I n  our law, however, "the 
distinction between principals in the first and second degrees is a 
distinction without a difference." Both are principals and equally 
guilty. State v. Allison, 200 N.C. 190, 194, 156 S.E. 547, 549; ac- 
cord, State v. Gaines, 260 N.C. 228, 132 S.E. 2d 485; State v. Peeden, 
253 N.C. 562, 117 S.E. 2d 398. An accessory before the fact is one 
who was absent from the scene when the crime was committed but 
who procured, counseled, comnianded or encouraged the principal t o  
commit it. State v. Benton, 275 N.C. 378, 167 S.E. 2d 775; State v. 
Bass, 255 N.C. 42, 120 S.E. 2d 580; Miller, szlpra, 5 76; 22 C. J. S. 
Criminal Law § 90 (1961). 

[12, 131 Thus, ordinarily, the only distinction between a principaI 
and an accessory before the fact is tha t  the latter was not present 
when the crime mas actually committed. I n  some states, by statute, 
all distinction between a principal and accessory before the fact has 
been abolished. 22 C. J .  S. Criminal La?[ 5 90 (1961) ; 1 Wharton's 
Criminal Law and Procedure 5 110 (Anderson, 1957); 40 Am. Jur. 
2d Homicide 8 28 (1968). See. State v .  Bryson, 173 K.C. 803, 92 
S.E. 698, and the comments thereon in 41 N. C. L. Rev. 118 and 
State v .  Jones, 254 N.C. 450, 119 S.E. 2d 213. Actual presence, 
however, becomes immaterial when a person causes a crime to  be 
committed by an innocent agent, tha t  is, one who is not himself 
legally responsible for the act. "If a person causes a crime to  be 
committed through the instrumentality of an innocent agent, he is 
the principal in the crime, and nunishable accordingly, although he 
was not present a t  the time snd place of the offense. . . . Under 
such circumstances, an exception to the rules applicable to princi- 
pals and acceesorie~, in the trial of criminal cases arises ex neces- 
sitate legis." 22 C. J. S. Criminal Law 5 84(b) (1961). Accord, State 
v. Minton, supra; People v. Pounds, 336 P. 2d 219 (Calif. C/A) ; 
Johnson v. Alabama, 142 Ala. 70, 38 So. 182, 2 L. R. A. (NS) 897; 
4 Blackstone's Commentaries, Ch. 3, p. 34; 1 Anderson, Wharton's 
Criminal Law and Procedure 8 106 (1957) ; 21 Am. Jur.  2d Criminul 
Law § 21 (1965). Note, 2 L. R. A. (NS) 897 (1906). 

1141 Where one incites or employs a mental defective to kill an- 
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other the question whether the employer is guilty as a principal de- 
pends upon whether the defective was criminally responsible for his 
act under the McNaughten rule. "If the agent is legally responsible 
for his own acts, the instigator is only an accessory before the fact, 
if he is absent when the crime is committed. When one acts through 
an agent, he can himself be guilty as a principal in the first degree 
only when the agent is innocent." Miller, supra, § 74; accord, People 
v. Adams, 3 Denio 190 (N.Y.),  45 Am. De. 468. 

17, 151 The punishment specified in G.S. 14-17 for first-degree 
murder is eit,her death or imprisonment for life. Had defendant been 
convicted of first-degree murder she could not have received a lesser 
sentence than the one from which she appeals. Prima facie, she could 
have incurred the death penalty (but see United States v. Jackson, 
390 U.S. 570, 20 L. Ed. 2d 138, 88 S. Ct. 1209, and Pope v. United 
States, 392 U.S. 651, 20 L. Ed. 2d 1317, 88 S. Ct. 2145). In  any event, 
having been convicted as an accessory before the fact to the murder 
of her husband and having received :t life sentence, she may not com- 
plain that  she was not convicted of his first-degree murder. State v .  
Bryson, supra a t  806, 807. At best, she could not have improved her 
situation. 

[16, 171 Defendant's assignment of error No. 26 is that  the judge 
erred "in failing to charge the jury of the necessity of a causal rela- 
tionship between the action of the accessory and the commission of 
the act by the principal." It is elementary that  a charge must be 
construed "contextually as a whole," 4 Strong, N. C. Index Trial $ 
33 (1961). When so construed, i t  is apparent that  the jurors were 
instructed that  before they could convict defendant they must find 
that  her request and demands that  Epley murder Benton caused him 
to commit the crime. Furthermore, in this connection, the jurors 
were instructed that  for the State to prove that  defendant procured 
Epley to murder Benton it  must first show that  he had sufficient 
mental capacity to understand and carry out defendant's commands; 
that, lacking such capacity, he could not have killed Benton as the 
result of defendant's procurement,, and she would not be guilty. Inter 
alia, the judge also told the jury that  to be guilty as an accessory 
before the fact to murder "a defendant must (have) incited, pro- 
cured or encouraged the commission of the crime so as to participate 
therein by some words or acts," and must have given instructions, 
directions or counsel which were "substantially followed." 

We are convinced that  the jury could not have misunderstood 
that  defendant's guilt depended upon whether she "procured" Epley 
to murder Benton. Assignment of error No. 26 is overruled. 
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Defendant's fourth assignment of error is tha t  the trial judge 
committed error in denying defendant's motion to strike E p l e y ' ~  
statement that  he "was in prison for the murder of Marshall Adam 
Benton." Immediately following this statement there appears in the 
transcript, "Exception No. 4." The question which elicited this an- 
swering statement is not set out. The case on appeal shows no objec- 
tion to the question and no motion to strike the answer to it. Fur- 
thermore, shortly thereafter on cross-examination, counsel for de- 
fendant elicited from Epley the information ('that he was charged 
with first degree murder and entered a plea of second degree murder 
for which he received a sentence of twenty (20) to thirty (30) 
years." We also note tha t  a t  the first trial of this case in November 
1968, "defendant's counsel proffered a stipulation to the effect that 
Raymond Epley had been indicted for the murder of Marshall Adam 
Benton on Kovember 27, 1967; that ,  a t  the M a y  12, 1968 Session, 
he had tendered, and the State had accepted, a plea of guilty of 
murder in the second degree; and that ,  based on said plea, he had 
been sentenced to imprisonment for a term of not less than twenty 
nor more than thirty years." State v. Benton, 275 N.C. 378, 384, 167 
S.E. 2d 775, 779. 

Obviously, Epley's statement was not prejudicial to defendant 
for i t  is upon the fact of his conviction (plea of guilty) of murder 
in the second degree that  defendant bases her main arguments on 
appeal. However, with reference to assignment KO. 4 we direct a 5  
tention to Lezilis v. Parker, 268 K.C. 436, 437, 150 S.E. 2d 729, 730. 
There, we reiterated what we have said inany times before: 

[18-211 "Rules 19 and 21, Rules of Practice in the Supreme Court, 
254 N.C. 783, 795, 803, require tha t  asserted error must be based on 
an appropriate exception, and must be properly assigned. We have 
repeatedly said that  these rules require an assignment of error to 
show specifically what question is intended to be presented for con- 
sideration without the necessity of going beyond the assignment of 
error itself. A mere reference in the assignment of error to the record 
page where the asserted error may be discovered is not sufficient. 
. . . The rules of practice in this Court are mandatory and will be 
enforced. . . ." (Copious citations of authority omitted.) See also 
State v .  Hill, 266 N.C. 103, 145 S.E. 2d 346; State v. Wilson, 263 
N.C. 533, 139 S.E. 2d 736. 

The above comments are equally applicable to deiendant's as- 
signments of error 1-3, 5-7, 10-14, 22-26. State v. Kirby, 276 N.C. 
123, 171 S.E. 2d 416. 

[22] By assignments of error 22 and 23 defendant challenges the  
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following portions of the judge's charge: "In order to convict the 
defendant . . . the State must prove to you beyond a reasonable 
doubt that  Raymond Epley committed the offense of second degree 
murder on Marshall Benton. . . . If the State has satisfied you 
beyond a reasonable doubt . . . that Raymond Epley intention- 
ally shot Marshall Adam Benton with a 30.06 rifle . . . and in- 
flicted wounds upon Marshall Benton that caused his death, malice 
in that event is implied by the law and nothing else appearing Epley 
would be guilty of murder in the second degree, and it  would be your 
duty to so find." 

Appellant does not contend t#hat the judge incorrectly stated ths  
law with reference to second-degree murder. She states her thesis 
as  follows: "If a murder is committed pursuant to the counseling, 
procuring, and advising of an accessory, that  murder must be on'e 
which is committed with premeditation and deliberation" (murder 
in the first degree). For that  reason "the defendant was entitled to 
have the jury charged on the elements of first degree murder and 
not second degree murder." 

[23] We deduce from the foregoing that  defendant's proposition 
is that  there can be no accessory before the fact to  second-degree 
murder. Admittedly the concept of accessory before the fact presup- 
poses some arrangement between the accessory and the principal with 
respect to the commission of the crime. State v. Bass, supra a t  51, 
120 S.E. 2d a t  587. It does not follow, however, that  there can be no 
accessory before the fact to  second-degree murder, which (as Judge 
Martin charged) imports a specific intent to do an unlawful act. 
Since malice, express or implied, is n constituent element of murder 
in any degree, there may be accessories before the fact to the crime 
of murder in both degrees. The principle is stated in Wharton on 
Homicide $ 59 (3d ed. 1907) as follows: "There may, of course, be 
accessories before the fact in all kinds of murder with deliberation, 
o r  premeditation, or malice aforethought, including murder in the 
second degree, which involves malice." Accord, 1 Wharton's Crim- 
inal Law and Procedure (Anderson, 1957) $ 111 and cases cited in 
footnote 12; accord, 40 Am. Jur. 2d Homicide $ 28 (1968); 40 
C. J .  S. Homicide $ 9(b)  p. 839 (1944). (For comparison with man- 
slaughter see Annots., 44 A. L. R. 576 (1926); 95 A. L. R. 2d 175 
(1964) ; 40 Am. Jur. 2d Homicide $ 30 (1968). 

I n  Jones v .  State, 13 Tex. 168, 62 Am. Dec. 550 (1854), the prin- 
cipal, George Jones, was indicted for murder in the first degree under 
a statute equivalent to G.S. 14-17. He  was convicted of murder in 
the second degree. At  the same time, Nancy Jones was convicted as 
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an accessory before the fact to his crime. She moved for her dis- 
charge "because there could be no accessory before the fact to 
murder in the second degree." I n  denying the motion the court said 
that to constitute the offense of murder in the second degree "there 
must be malice, and if malice, i t  would admit of complicity. . . . 
The conclusion that we arrive a t  is that as murder in the second de- 
gree can only be committed with malice, that i t  admits of accessories, 
and there was no error in refusing to discharge the appellant Nancy 
Jones." (Emphasis added.) 

Prior to 1893 there were no degrees of murder in North Carolina. 
Any unlawful killing of a human being with malice aforethought, 
express or implied, was murder and punishable by death. State v. 
Streeton, 231 N.C. 301, 56 S.E. 2d 649; State v. Dalton, 178 N.C. 779, 
101 S.E. 548; State v .  Rhyne, 124 N.C. 847, 33 S.E. 128; State v.  
Boon, 1 N.C. 191. "Malice aforethought was a term used in defining 
murder prior to the time of the adoption of the statute dividing 
murder into degrees. As then used it did not mean an actual, express 
or preconceived disposition; but imported an intent, a t  the moment, 
to do without lawful authority, and without the pressure of neces- 
sity, that  which the law forbade. S. v. Crawford, 13 N.C., 425. As 
used in C.S., 4200, now G.S. 14-17, the term premeditation and de- 
liberation is more comprehensive and embraces all that is meant by 
aforethought, and more." State v. Hightower, 226 N.C. 62, 64, 36 
S.E. 2d 649, 650 (emphasis added) ; accord, State v .  Smith, 221 N.C. 
278, 20 S.E. 2d 313; State v. Pike, 49 N.H. 399; 6 Am. Rep. 533. 

By Ch. 85, N. C. Public Laws of 1893, in addition to felony 
murder, the General Assembly characterized as murder in the first 
degree any murder perpetrated by means of poison, lying in wait, 
imprisonment, starving, torture or any other kind of wilful deliberate 
and premeditated killing. (The latter, a t  common law, was murder 
with express malice. State v. Steeves, 29 Ore. 85, 43 P. 947.) All 
other kinds of murder were designated murders in the second degree. 
"Under statutes of this description, murder in the second degree is 
commonlaw m u r d e ~  but the killing is not accompanied by the dis- 
tinguishing features of murder in the first degree." 40 C. J. S. Homi- 
cide 5 35 (1944). 

1221 Murder in the first degree is sometimes defined briefly as 
murder in the second degree plus premeditation. Thus, if Epley was 
guilty of murder in the first degree, a fortiori, his guilt encompassed 
murder in the second degree. There being LO degrees of guilt for an 
accessory before the fact to murder, no possible prejudice resulted to 
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appellant from the challenged instructions with reference to second- 
degree murder. 

The 1893 Act fixed the punishment for murder in the second de- 
gree a t  not less than two nor more than thirty years. Death remained 
the mandatory punishment for murder in the first. degree unt,il 1949, 
when the legislature provided life imprisonment as an alternative 
punishment if, a t  the time of rendering its verdict in open court, the 
jury shall so recommend. N. C. Sess. Laws 1949, Ch. 299 (now G.S. 
14-17). 

Since the enactment of N. C. Pub. Laws 1874-75, Ch. 210 (now 
G.S. 14-6), the law has provided that  "any person who shall be con- 
victed as an accessory before the fact in either of the crimes of 
murder, arson, burglary, or rape shall be imprisoned for life in the 
State's prison." The punishment prescribed for an accessory before 
the fact to any other felony (except horse or mule stealing) is a fine 
or imprisonment for not more than ten years. 

Thus, the wording of G.S. 14-6 has remained unchanged for more 
than ninety-five years and for more than seventy-five years since the 
legislature divided murder into degrees. Notwithstanding, in addition 
to her contention tha t  there can be no accessory before the fact to 
murder in the second degree, by assignments 17, 19, and 20, appel- 
lant contends tha t  the statute does not authorize a life sentence for 
such an accessory, even conceding the possibility of his existence. 
She argues that the history of G.S. 14-6 manifests the legislature's 
intent tha t  an accessory before the fact in murder would be sentenced 
to life imprisonment only when the principal was subject to the death 
penalty. Upon that premise she contends that  the maximum punish- 
ment which can now be imposed upon nn accessory before the fact 
in second-degree murder is ten years, Neither contention is tenable. 

[24-261 Courts will not presume tha t  the legislature intended ti 

repeal by implication, 50 Am. Jur .  Statutes $ 539 (1944); nor will 
we assume that the legislature's division of murder into degrees and 
reduction of the punishment for murder in the second degree implied 
the reduction in the sentence for an accessory before the fact in 
second-degree murder, which defendant suggests. Had  the legisla- 
ture intended this revision i t  would undoubtedly have made it 
ipsissimis verbis. It is always presurried tha t  the legislature acted 
with care and deliberation and with full knowledge of prior and 
existing law. State v. Lance, 244 N.C. 455, 94 S.E. 2d 335; Lumber 
Co. v. Trading Co., 163 N.C. 314, 79 S.E. 627; 82 C. J. S. Statutes 
8 316 (1953). Defendant's contention tha t  the sentence of an ac- 
cessory may not exceed tha t  of the principal in murder in the second 
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degree is clearly refuted by the decision in State v .  Mozingo, 207 
N.C. 247, 176 S.E. 582 (1934). 

1261 In  ilIozingo, the evidence tended to show that  the defendant 
procured Fred JTTade to shoot and kill Bennie Mozingo from ambush. 
Wade, who was awaiting trial as the principal in the murder, testi- 
fied against defendant as a witness for the State. Defendant was 
convicted as an accessory before the fact to murder and sentenced 
to life imprisonment. Thereafter Wade was allowed to plead guilty 
to murder in the second degree and received a term of thirty years. 
Upon appeal, the defendant complained that  his sentence as an ac- 
cessory was for life while tha t  of the principal was onlv thirty years. 
The Court disposed of this complaint summarily: 

"It is sufficient to say that  both the judgment against the defend- 
an t  and the judgment against Fred Wade are authorized by statute. 
C.S. 4171, and C.S. 4200. The statute prescribing imprisonment for 
life upon conviction as an accessory before the fact to the crime of 
murder was in force a t  the time the statute defining murder in the 
first degree and murder in the second degree, respectively, and pre- 
scribing the punishment upon a conviction of murder in the firs5 
degree as death and the punishment upon a conviction of murder in 
the second degree as imprisonment for not less than two nor more 
than thirty years, was enacted. The former statute has not been 
amended or repealed. It is now in full force and effect." Id. a t  250, 
176 S.E. a t  583. 

[27] From the silence of the legislature we may assume tha t  the 
lawmaking body was satisfied with the interpretation this Court has 
placed upon G.S. 14-6, and tha t  the punishment for an accessory be- 
fore the fact to a murder in any degree remains imprisonment for 
life. Heue t t  v. Garrett, 274 N.C. 356, 163 S.E. 2d 372; 50 Am. Jur .  
Statutes 5 326 (1944). 

128, 291 Defendant's assignment of error No. 18 is tha t  a life 
sentence for second-degree murder is constitutionally impermissible 
in that i t  (1) constitutes cruel and unusual punishment and (2) de- 
nies her the equal protection of the laws in violafion of the Four- 
teenth Amendment. We dispose of the first contention, tha t  defend- 
ant's life sentence is cruel and unusual punishment, by saying tha t  
i t  is the punishment fixed by ihe applicable statute, and tha t  i t  is 
not disproportionate to her offense or unduly harsh in comparison 
with Epley's sentence. I n  this case - as is often true, no doubt - 
the culpability of the accessory exceeds that  of the principal. See 
State v. Robinson, 271 N.C. 448, 156 S.E. 2d 854; State v. Greer, 
270 N.C. 143, 153 S.E. 2d 849; State 2). Elliott, 269 N.C. 683, 153 
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S.E. 2d 330; 24B C. J. S. Criminal Law 5 1978 (1962). As to  the 
second contention, the rule is well established that  "equal protection 
of the laws is not denied by a statute prescribing the punishment to 
be inflicted on a person convicted of crime unless i t  prescribes differ- 
ent punishment for the same acts committed under the same circum- 
stances by persons in like situation." 16A C. J. S. Constitutional 
Law S 564 (1956). Accord, State v .  Fowler, 193 N.C. 290, 136 S.E. 
709. G.S. 14-6 specifies life imprisonment for all persons convicted 
as accessories before the fact in the crimc of murder. 

There is no assignment No. 15; assignment of error No. 16 is 
formal. Assignment No. 8 (to the denial of the motion for nonsuit) 
and assignment No. 21 (to the overruling of the motion in arrest of 
judgment), being patently without substance, were not brought for- 
ward. Assignments 5-7 and 10-14 are not deemed to merit discussion. 

1301 Because this appeal is from thc second trial of a serious 
felony, we have considered every assignment of error which defend- 
ant attempted to bring forward notwithstanding appellant's failure 
to comply with our rules in many instances. However, we again 
point out that our rules are applicable to indigent defendants and 
their court-appointed counsel as well as to all others, and that the 
obligations of court-appointed counsel to his client and to the court 
are no less than those of privately retained counsel. State v .  Aycoth, 
272 N.C. 48, 157 S.E. 2d 655; State v. Price, 265 N.C. 703, 144 S.E. 
2d 865. 

1311 Today, an unsuccessful appeal in a criminal case-it mat- 
ters not how skillfully and vigorously prosecuted or that  the appeal 
may have been totally devoid of merit-is often followed by irre- 
sponsible and unjustified charges from the prisoner that  his "court- 
appointed counsel was incompetent." Clearly, a failure on the part 
of attorneys to comply with the rules of the appellate courts invite 
such charges. To  forestall these accusations against competent law- 
yers, who have nevertheless neglected to familiarize themselves with 
our rules, we have indulged lately infractions which formerly would 
not have been countenanced. However, we cannot be expected to con- 
tinue this practice, which is neither in the interest of the Court nor 
the Bar. 

In  this case, after having carefully considered every assignment 
of error, we find in the trial below 

No error. 
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RALEIGH MOBILE HOME SALES, INC. v. TRAVIS H .  TOhfLINSOX 
M A ~ O R  or l I I E  CLIY OF RALEICH, SORTH CAROLIXA. 4ND GEORGE B. 
CHERRY, EARL H. HOSTETLER, SEBY B. JOSES,  WILLIAM B. LAW, 
CLARENCE E. LIGHTNER, WILLIAM H. WORTH,  MEMBER^ OF THE CITY 
COUNCIL FOR THE CITY O F  RALEIGH, XORTII CAROLINA, A N D  THOUAS W. 
DAVIS, CHIEF O F  POIXCE OF  THE CITY O F  RALEIGH, XORTH CAROLIHA 

s o .  49 

(Filed 12 June  1970) 

1. Munic ipal  Corpora t ions  8 32; Const i tu t ional  L a w  s 14- val id i ty  
of Sunday  observance  o rd inance  - prohibi t ing  sa l e  of mobi le  homes  

A municipal ordinance which prol~ibits the  sale on Sunday of mobile 
homes but which does not prohibit t he  sale on Sunday of conventional 
ho~nes  is Ileld valid, since a classification based on the  differences be- 
tween the two types of selling-presence o r  absence of traffic, conges- 
tion, and noise- bears a reasonable re la t im to the purpose of the ordi- 
nance in establishing Sunday 1s  a day of rest and relaxation. N. C. Con- 
stitution, Art. I ,  $ 3  17, 26;  U. S. Constitution, Amendment XIV. 

2. Sundays  a n d  Hol idays ;  Const i tu t ional  L a w  § 1 6  d a y  of r e s t  - 
choice of Leg i s l a tu re  
The choice of the day of the week to be observed a s  the  day of rest and 
relaxation is for the  Legislature. 

3. Sundays  a n d  Hol idays ;  Const i tu t ional  L a w  14- police power  
- S u n d a y  observance  lam - Chr i s t i an  beliefs 

A law requiring the observance of Sunday a s  a day of rest and relaxa- 
tion does not cease to be a reasonable exercise of the  police power of the 
State merely because it is  in harmony with the religious beliefs of most 
Christian denominations. 

4. Const i tu t ional  L a w  9 14- val id i ty  of o rd inance  - reasonable  re la-  
t ion  to S t a t e  objec t ive  - observance  of Sunday  

The validity of a specific statute or ordinanre depends upon i ts  reason- 
able relation to the accomplishment of the State's legitimate objective, 
which, in the case of a Sunday observance ordinance, is the promotion 
of the public health, safe@, morals and welfare by the  establishment 
of a day of rest and relaxation. 

5. Const i tu t ional  L a w  8 14- val id i ty  of Sunday  observance  l aws  - 
a rb i t r a ry  discriniination between persons  o r  activit ies 

Sunday obserrance legislation may not discriminate arbitrarily either 
a s  between Ilersons, or groups of persons, or a s  between activities which 
a re  prohibited and those which a re  permitted; yet, neither the State nor 
the Federal Constitution requires tha t  such legislation he held invalid 
unless it prohibits every activity which could be brought within its scope. 

0. Const i tu t ional  Law 9 14- Sunday  observance  l a w s  - de te rmina t ion  
of prohibi ted  ac t iv i t ies  

The legislative body has a wide discretion in determining which actiri- 
ties do and which activities do not interfere with the observance of Sundny 
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as a day of general rest and relaxation sufficiently to justify the prohibi- 
tion ,of those activities on that day. 

7. Pleadings 8 19- demurrer  - conclusions of law 
The demurrer does not admit the pleader's conclusions of law. 

BOBRITT, C.J., and SHARP, J., concur in result. 

HUSKIKS, J., dissenting. 

BRANCH and MOORE, JJ., join in the dissenting opinion. 

APPEAL from the decision of the Court of Appeals, reported in 7 
N.C. App. 289. 

The plaintiff operates a mobile home sales lot in the City of Ra- 
leigh. I t  brought this action to enjoin the defendants from enforcing 
against the plaintiff and other mobile home dealers an ordinance of 
the City of Raleigh entitled "An Ordinance to Provide for the Due 
Observance of Sunday." A temporary injunction was granted and 
the defendants were ordered to appear to show cause why i t  should 
not be continued to the final hearing and disposition of the action. 

At such hearing before Hobgood, J . ,  a t  the September 1968 Non- 
Jury Assigned Session of Wake, the defendants demurred ore tenus 
to the complaint. The court concluded that the complaint does not 
state facts sufficient to constitute a cause of action against the de- 
fendants in that  i t  appears from the face of the complaint that  the 
ordinance does not violate the Constitution of North Carolina or 
the Constitution of the United States. Consequently, the superior 
court entered judgment sustaining the demurrer and dismissing the 
action. 

It continued the restraining order in effect pending the determi- 
nation of the plaintiff's appeal to the Court of Appeals. The Court 
of Appeals affirmed the judgment of the superior court. The plain- 
tiff appealed to the Supreme Court as a matter of right on the ground 
that a substantial constitutional question is involved. 

The material portions of the ordinance provide: 
"It shall be unlawful for any person to sell, offer or expose 

for sale any goods, wares or merchandise in the city on Sunday 
(nor shall any store, shop, warehouse or any other place of busi- 
ness in which goods, wares or merchandise are kept for sale, be 
kept open between 12 midnight Saturday and 12 midnight Sun- 
day,) unless such store, shop, warehouse or other place of busi- 
ness is expressly allowed to open and sell goods under the pro- 
visions of this chapter; * * *." 
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[Then follows a list of commodities which may not be sold 
on Sunday, irrespective of any other provision of the ordinance, 
and provisions tha t  certain types of establishments may be kept 
open on Sunday, certain sports and amusement activities may be 
conducted on Sunday and certain comn~odities may be sold 
thereat.] 

In  substance, the material allegations of the complaint (renum- 
bered) are as follows: 

(1) The foregoing ordinance was adopted 3 June 1968. 

(2) The plaintiff operates a mobile home sales lot in the City 
of Raleigh and thereon "sells, offers and exposes for sale only mobile 
homes." 

(3) The plaintiff has for many years sold, offered or exposed 
for sale mobile homes seven days per week. 

(4) The said ordinance is being enforced against "mobile home 
dealers and their agents and employees by preventing the selling, 
offering or exposing mobile homes for sale on Sunday," warrants 
having been issued against employees of such dealers charging them 
with violation of the ordinance, but the "ordinance is not being en- 
forced as  to dealers in the sale, offering or exposing for sale of con- 
ventional homes on Sunday." 

( 5 )  Enforcement of the ordinance will result in a multiplicity 
of actions, fines and penalties against the plaintiff, will cause i t  to 
suffer substantial direct economic injury and will subject i t  to irre- 
parable damage for which it has no adequate remedy a t  law. 

(6) The plaintiff is in direct competition with persons selling, 
offering or exposing for sale conventional homes, the sale of which 
on Sunday is not prohibited by law. 

( 7 )  "Conventional homes are sold, offered and exposed for sale 
in the City of Raleigh, North Carolina, on Sunday." 

(8) Prospective purchasers of conventional homes are also pros- 
pective purchasers of mobile homes and the dealers and sellers of 
the two types of homes are similarly situated, are in the same class, 
and "there is no reasonable or legal basis for distinguishing between 
the sellers of mobile homes and the sellers of conventional homes," 
and. therefore, the ordinance discriminates between those in the same 
class and similarly situated. 

(9 )  The ordinance permits certain sales and activities (i.e., the 
operation of grocery stores and curb markets) on Sunday, except be- 
tween the hours of 10 a.m. and 12 noon, and "the requirement for 
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closing during these hours has no relationship to  the setting aside 
of Sunday as a day of rest but was enacted to aid the observance 
of Sunday as a day of Christian worship." 

(10) The continued enforcement of the ordinance against the 
plaintiff, while sellers of conventional homes are permitted to sell 
such homes on Sunday, will constitute the enforcement of a discrim- 
inatory and unconstitutional ordinance, will deprive the plaintiff of 
its property without due process of law and deny to it  the equal 
protection of the law in violation of Article I, $ 17, of the Constitu- 
tion of North Carolina and of the First and Fourteenth Amendments 
to the Constitution of the United States. 

(11) The enforcement of the ordinance will violate the fore- 
going constitutional provisions because: (a)  It does not affect all 
persons "in the same class as plaintiff and engaged in similar opera- 
tions to that of the plaintiffJ'; (b)  i t  is a "use of the State's coercive 
power to aid * * the Christian religion"; (c) "the classification 
of articles prohibited by the ordinance is arbitrary and discriminatory 
in that  i t  excludes real property and includes personal property"; 
(d) the classification has no reasonable relationship to the public 
peace, welfare, safety and morals; and (e) the ordinance is "vague 
and indefinite." 

The prayer of the complaint is for permanent injunction restrain- 
ing the defendants from enforcing the ordinance or, alternatively, 
from enforcing it  against the plaintiff and other mobile home dealers, 
their agents and employees. The plaintiff further prays that  the 
ordinance be declared null and void and that a temporary injunction 
issue. 

Phillip C. Ransdelb for plaintiff appellant. 

Donald I,. Smith and Broxie J. Nelson for defendant appellee. 

The ordinance here in question was before this Court in Kresge 
Co. v. Tomlinson, 275 N.C. I, 165 S.E. 2d 236. We there held that  
legislative authority for its adoption was conferred upon the City of 
Raleigh by its charter and by G.S. 160-52 and G.S. 160-200(6), (7),  
and (10). We also there held, upon the authority of Charles Stmes 
v .  Tucker, 263 N.C. 710, 140 S.E. 2d 370, and Clark's Charlotte, Inc. 
v. Hunter, 261 N.C. 222, 134 S.E. 2d 364, that  the provisions of the 
ordinance are not unreasonable, arbitrary or discriminatory as ap- 
plied to the plaintiffs in that  action, they being operators of depert- 



N.C.] SPRING T E R M  1970 665 

ment stores in the city selling various articles of merchandise. I n  the 
Kresge case, the principal ground of attack upon the ordinance was 
tha t  i t  violated the First Amendment to the Constitution of the 
United States. This Court rejected that contention, citing as au- 
thority McGowan v. Maryland, 366 U.S. 420. 81 S. Ct. 1101, 6 L. 
ed. 2d 393, and Two Guys v. IllcGinley, 366 U.S. 582, 81 S. Ct. 1135, 
6 L. ed. 2d 551, reh. den. 368 U S .  869, 82 S. Ct. 21, 7 L. ed. 2d 69. 

[I] The ordinance prohibits the sale or offering for sale within the 
city on Sunday of "any goods, wares or merchandise," except as ex- 
pressly permitted by the ordinance. I t  does not refer to or apply to 
sales of real property. The plaintiff in this action does not contend 
that  the ordinance discriminates unconstitutionally against i t  by rea- 
son of the provisions authorizing sales on S ~ m d a y  of certain types 
of "goods, wares and merchandise" other than mobile homes. I ts  con- 
tention is tha t  by an ordinance, otherwise valid, a city may not pro- 
hibit the selling or offering for sale on Sund~iy of mobile homes, by 
a general prohibition of the selling or offering for sale of "goods, 
wares and merchandise," if the city does not also prohibit the sell- 
ing or offering for sale on Sunday of "conventional homes"; that  is, 
homes so affixed to land as to become real property. This is the only 
question presented by this appeal which has not previously been de- 
termined by this Court. 

It is well established tha t  the provisions of Article I, 17, and 
Article I ,  8 26, of the Constitution of North Carolina, do not deprive 
the Legislature of authority to prohibit by a statute, otherwise valid, 
the carrying on of and engaging in, on Sunday, any and all labor 
and the operation of industrial and conlmercial pursuits, except for 
works of necessity and acts which, themselves, are in exercise of the 
constitutional right to worship. Kresge Co. v. Tomlinson, supra; 
Charles Stores v. Tucker, supra; Clark's Charlotte, Inc. v. Hunter, 
supra; State v. McGee, 237 N.C. 633, 75 S.E. 2d 783; State v. Tran- 
tham, 230 X.C. 641, 55 S.E. 2d 198. The Legislature may delegate 
this power to municipalities. State v. McGee, supra. 

I t  is equally well settled that  such legislation is within the police 
power of the State and, nothing else appearing, is not a violation of 
tjhe Fourteenth Amendment to the Constitution of the United States 
or of the First Amendment thereto, now deemed incorporated into 
the Fourteenth. M c G o u m  v. Maryland, supra. 

Human experience has demonstrated that  there is a close rela- 
tionship between health, morality and general welfare on the one 
hand and the regular observance of one day in seven as a day of rest 
and recreation on the other. It has also demonstrated the practical 
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necessity of legislation, designating a specific day in the week for 
that purpose and prohibiting activities on that  day which interfere 
substantially with the accomplishment of such purpose. It would not 
be practicable for the State, or the municipality, simply to require 
for all of its citizens one day of rest in seven, leaving i t  to each in- 
dividual to choose the day most convenient for him. See McGozcan 
v. Maryland, supra. As the Supreme Court of the Vnited States said 
in the JIcGou-an case, supra, a t  page 450: 

"[Tlhe State's purpose is not merely to provide a one-day- 
in-seven work stoppage. I n  addition to this, the State seeks to 
set one day apart  from all others as a day of rest, repose, rec- 
reation and tranquility -a  day which all members of the 
family and community have the opportunity to spend and enjoy 
together, a day on which there exists relative quiet and disas- 
soci~t ion from the every day intensity of commercial activities, 
a day on which people may visit friends and relatives who are 
not available during working days." 

12, 31 The choice of the day of the week to be observed as the 
day of rest and relaxation is for the Legislature. Obviously, i t  can- 
not choose a day which accords with the wishes and religious convic- 
tions of all of the people. I n  making ita choice, the Legislature may 
take into account the fact tha t  Sunday is the day of the week which 
a great proportion of the people would observe as a day of rest apart  
from the statute, whether this be due to the religious conviction of 
such persons or to their traditions and customs. The choice of Sunday 
by the Legislature does not render the statute unconstitutional, ns a 
law establishing a religion or interfering with freedom of worship, 
merely because other persons are required by their religious con- 
victions to rest from their labors on a different day of the week, or, 
having no religious convictions, consider Sunday as an exceptionally 
promising day for business. McGowan v. Maryland, supra; Henning- 
ton v. Georgia, 163 U.S. 299, 16 S. Ct .  1086, 41 L. ed. 166; State v. 
McGee, supra. Laws against murder, larceny, adultery and perjury 
are not rendered invalid by reason of the fact tha t  these acts are 
also forbidden by the Ten Commandments. Similarly, a law requir- 
ing the observance of Sunday as a day of rest and relaxation does not 
cease to be a reasonable exercise of the police power of the State, 
merely because i t  is in harmony with the religious beliefs of most 
Christian denominations. 

[4, 51 The validity of a specific statute or ordinance depends, 
however, upon its reasonable relation to the accomplishment of the 
State's legitimate objective, which, in this instance, is the promo- 
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tion of the public health, safety, morals and welfare by the estab- 
lishment of a day of rest and relaxation. Legislation for this pur- 
pose, like other legislation, may not discriminate arbitrarily either 
as between persons, or groups of persons, or as between activities 
which are prohibited and those which are permitted. State v. Smith,  
265 N.C. 173, 143 S.E. 2d 293. 

151 On the other hand, neither the State nor the Federal Consti- 
tution requires that  a statute or ordinance, enacted for this purpose, 
be held invalid unless i t  prohibits every activity which could be 
brought within its scope. The general prohibition is not invalidated 
by excepting therefrom activities which may reasonably be thought 
to contribute to the rest. relaxation or other need of a segment of 
the public to a degree sufficient to outweigh the interference result- 
ing therefrom to the rest and relaxation of the remainder. The weigh- 
ing of such benefits and detriments is for the legislative body in the 
first instance. I ts  determination will not be disturbed by the courts 
unless clearly unreasonable. 

In State v. Trantham, supra, this Court, speaking through Barn- 
hill, ,J., later C.J., with reference to an ordinance prohibiting secular 
pursuits on Sunday, said: 

"Legislative bodies may distinguish, select, and classify ob- 
jects of legislation. It suffices i f  the classification is practical. 
(Citations omitted.) They may prescribe different regulations 
for different classes, and discrimination as between classes is not 
such as to invalidate the legislative enactment." 

To the same effect, see: Clark's Charlotte, Inc. v. Hunter, supra; 
State v. Towery,  239 N.C. 274, 79 S.E. 2d ,513; State v. McGee, supra. 

With reference to the Equal Protection Clause of the Fourteenth 
Amendment to the Federal Constitution, the Supreme Court of the 
United State., speaking through Stone, J., later C.J., said in Silver 
v. Silver, 280 U.S. 117, 50 S. Ct.  57, 74 L. ed. 221, 65 A.L.R. 939: 

" [TI here is no constitutional requirement tha t  a regulation, 
in other respects permissible. must reach every class to which 
i t  might be applied - thnt the legislature must be held rigidly 
to the choice of regulating all or none. " * * It is enough 
that the present stntutec: strike a t  the evil where i t  is felt and 
reaches the class of cases where i t  most frequently occurs." 

Again, in Dominion Hotel v. Arizona, 249 U S .  265, 268, 39 S. 
Ct.  273, 63 L. ed. 597, the Court, speaking through Holmes, J., said: 

"The Fourteenth Amendment is not a pedagogical require- 
ment of the impractical. The equal protection of the law does 
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not mean that  all occupations that  are called by the same names 
must be treated in the same way. The power of the State 'may 
be determined by degrees of evil or exercised in cases where 
detriment is specially experienced.' ilrmozrr & Co, v. North Da- 
kota, 240 U S .  510, 517. It may do what it can to prevent what 
is deemed an evil and stop short of those cases in which the 
harm to the few concerneci is thought less important than thc 
harm to the public that  would ensue if the rule laid down were 
made mathematically exact. The only question is whether we 
can say on our judicial knowledge that the Legislature of Ari- 
zona could not have had any reasonable ground for believing 
tha t  there were public considerations for the distinction made 
by the present law." 

[I] The contention of the plaintiff is that  an arbitrary discrimina- 
tion has been made by the city in that  the o~dinance prohibits the 
sale on Sunday of mobile homes, along with cther "goods, wares and 
merchandise," but does not prohibit the sale on Sunday of '(conven- 
tional homes," so attached to land as to become real property. Ob- 
viously, there are differences between the two types of property, and 
between the businesses of selling the two types of property, which 
will make reasonable and, therefore, constitutionally valid, some dif- 
ferences between legislation relating to t h  cne and legislation re- 
lating to the other. The question which we ore required by this ap- 
peal to determine is whether i t  may reasonably be thought tha t  there 
is a difference between the two types of business, or between the 
customary procedures in conducting them, which makes reasonable 
the prohibition of the sale of one type of property on Sunday with- 
out  prohibiting the sale of the other type of property on Sunday. 
The  objective of the ordinance being the establishment of Sunday as 
a day of general rest and relaxation, the differencl: in treatment of 
the two types of business must be supported by a reasonable basis 
for the conclusion tha t  one, substantially more than the other, will 
interfere with such use and enjoyment of the day. McGowan v. 
Maryland, supra; Clark's Charlotte, Inc. v. Hunter, supra; State v. 
Towery, w p m ;  50 Am. Jur. ,  Sundays and Holidays, $ 11. 
161 The legislative body has a wide discretion in determining 
which activities do and which activities do not interfere with the 
observance of Sunday as a day of general rest and relaxativn SUE- 
ciently to justify the prohibition of those activities on tha t  day. The 
burden rests upon the person complaining to establish the absence 
of a reasonable basis for such determination. I n  ,~Ietropolitnn Cas- 
ualty Insurance Co. v. Bro~i'nell, 294 U.S. 580, 5S4, 55 S. Ct. 538, 
79 L. ed. 1070, the Court, speaking through Stone, J . ,  later C.J., said: 
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"It is a salutary principle of judicial decision, long empha- 
sized and followed by this Court, tha t  the burden of establish- 
ing the unconstitutionality of a statute rests upon him who as- 
sails it, and tha t  courts may not declare a legislative discrim- 
ination invalid unless, viewed in the light of facts made known 
or generally assumed, it is of such a character as to preclude the 
assumption tha t  the classification rests upon some rational basis 
within the knowledge and experience of the legislators. A statu- 
tory discrimination will not be set aside as the denial of equal 
protection of the laws if any state of facts reusonably may  be 
conceived to justify it." (Emphasis added.) 

In  Lindsley v .  Natural Carbonic Gas Co., 220 U.S. 61, 78-79 31 
S. Ct. 337, 55 L. ed. 369, the Court, speaking through VanDevanter, 
, J . ,  said: 

"1. The equal protection clause of the Fourteenth Amend- 
ment does not take from the State the power to classify in the 
adoption of police laws, but admits of the exercise of a wide 
scope of discretion in that regard, and avoids what is done only 
when it is without any reasonable basis and therefore purely 
arbitrary. 2. A classification having some reasonable basis 
does not offend against that  clause merely because i t  is not 
made with mathematical nicety or b e c a ~ ~ s e  in practice i t  re- 
sults in some inequality. 3. When the classification in such a 
law is called in question, if any state of facts reasonably can be 
conceived that  would sustain i t ,  the existence of that  state of 
facts a t  the time the law was enacted must be assumed. 4. One 
who assails the classi,fication i n  such a law must carry the burden 
of showing that i t  does not rest upon any reasonable basis, but 
is essentially arbitrary." (Emphasis added.) 

In  Patsone v .  Commonwealth of  Pennsylvania, 232 U.S. 138, 144, 
34 S. Ct. 281, 58 L. ed. 539, the Court, speaking through Holmes, J., 
said : 

"[Wle start  with the general consideration tha t  a State may 
classify with reference to the evil to be prevented, and that if 
the class discriminated against is or reasonably might be con- 
sidered to define those f rom whom the evil mainly is to be 
feared, i t  properly may be picked out. A lack of abstract sym- 
metry does not matter. The question is a practical one dependent 
upon experience. * " * It is not enough to invalidate the law 
that  others may do the same thing and go unpunished, if, as a 
matter of fact, i t  is found that  the danger js characteristic of the 
class named. (Citation omitted.) The State 'may direct its law 
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against what i t  deems the evil as i t  actually exists without cov- 
ering the whole field of possible abuses.' Central Lumber Co. v. 
South Dakota, 226 U.S. 157, 160." (Emphasis added.) 

More recently, and with specific reference to  laws designed to 
establish Sunday as  a day of rest and relaxation, the Supreme Court 
of the United States said, in McGotoan v. Maryland, supra, a t  pages 
425-426: 

"The constitutional safcguard is offended only if the class- 
ification rests on grounds wholly irrelevant to the achievement, 
of the State's objective. State Legislatures are presumed to have 
acted within their constitutional power despite the fact that,  in 
practice, their laws result in some inequality. A statutory dis- 
crimination will not be set aside if any state of fact reasonably 
may be conceived to justify it. 

"The record is barren of any indication tha t  this apparently 
reasonable basis does not exist, tha t  the statutory distinctions 
are invidious, that  local tradition and custom might not ration- 
ally call for this legislative treatment." 

The same assumption in favor of the reasonableness of the legis- 
lative classification applies with referecce to the requirements of 
Article I, $ 17, of the Con~titution of North Carolina. See Clark's 
Charlotte, Inc. v. Hunter, supra. See also Annot., 46 A.L.R. 290, 291. 

The only case which has come to our attention in which the con- 
tention was made tha t  a law forbidding the sale of personal prop- 
erty on Sunday was unconstitutional because i t  permitted t,he sale 
of real estate is Motor Car Dealers' Ass'n. v. Fred S. Haines Co., 
128 Wash. 267, 222 P. 611, 36 A.L.R. 493. The Supreme Court of 
Washington disposed of the contention summarily in favor of the 
validity of the statute. 

171 Since this appeal comes bciore us upon a demurrer to the com- 
plaint, the facts must be taken as stated therein. The demurrer does 
not admit the pleader's conclusions of law. When so considered, "the 
record is barren" of any showing tha t  there is no reasonable basis for 
the classification made by this ordinance. 

[I] The distinction drawn by this ordinznce between the two types 
of business is not necessarily permissible because one sells personal 
property and the other sells real property. Conversely, the difference 
in the treatment of the two is not necevsarily impermissible because 
in each instance the thing sold is designed for use as a residence and 
to some buyers both types of home are attractive. The determina- 
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tive question is whether the legislative body could reasonably con- 
clude tha t  the customary practices and procedures followed in sell- 
ing mobile homes, not yet located where they are to bc used as homes, 
are substantially more likely to impair Sunday as a day of general 
rest and relaxation than are the customary practices and procedures 
followed in selling homes already built upon the lots on which their 
owners will live in them. It is not determinative tha t  the complain- 
ant  shows, or the court takes notice of, the fact that ,  in particular 
instances, the offering for sale of a home already affixed to  the land 
a t  the site of its intended use is accompanied by as  much traffic con- 
gestion, noise and disturbance of the neighborhood as exist in par- 
ticular instances of the offering for sale of a mobile home. 

Without attempting to enumerate all the differences between the 
two types of businesq, we are mindful that in the mobile home busi- 
nebs, many units are exhibited and offered for sale simultaneously 
on t h e  same lot and, as sold, are promptly removed and replaced by 
other units, so that the sale a t  this locarion goes on Sunday after 
Sunday, resulting in more or less continuous traffic movement, con- 
gestion and noise in the vicinity. The proprietor of the businecis, 
naturally, uses all reasonable means to maintain this condition Sun- 
day after Sunday. I n  the case of the conventional homes, a sale once 
made is not soon repeated, and even in the case of an effort to sell 
many houses in a new development, the area affected is larger, the 
congestion of traffic less and the seller seeks to terminate the selling 
process a t  that  location as quickly as possible. One of the principal 
attractions to a purchaser of a home is a quiet, restful neighborhood. 
This may reasonably be supposed to be borne jn mind by the seller 
of a conventional home in his choice of selling procedures. The lack 
of restful quiet a t  the mobile home sales lot is not likely to chill the 
interebt of the prospective buyer. In  the absence of a showing by 
the complainant that these or other reasonable bases for the legis- 
lative conclusion do not exist in the City of Raleigh, we cannot hold 
i t  arbitrary. 

Affirmed. 

BOBBITT, C.,J. and SHARP. J . ,  concur in result. 

HUSKIKG, J . ,  dissenting. 

The basic question posed by this appeal is accurately stated in 
the majority opinion as follows: "The ordinance prohibits the sale 
or offering for sale within the city on Sundav of 'any goods, wares 
or merchandise,' except as expressly permitted by the ordinance. I t  
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does not refer to or apply to sales of real property. The plaintiff in 
this action does not contend tha t  the ordinance discriminates un- 
constitutionally against i t  by reason of the provisions authorizing 
sales on Sunday of certain types of 'goods, wares and merchandise' 
other than mobile homes. I ts  contention is that  by an ordinance, 
otherwise valid, a city may not prohibit the selling or offering for 
sale on Sunday of mobile homes, by a general prohibition of the 
selling or offcring for sale of 'goods, wares and merchandise,' if the 
city does not also prohibit the selling or offering for sale on Sunday 
of 'conventional homes'; that  is, homes so affixed to land as  to be- 
come real property. This is the only question presented by this ap- 
peal which has not previously been determined by this Court.') Else- 
where in the majority opinion the question is stated in these words: 
"The determinative question is whether the legislative body could 
reasonably conclude tha t  thc customary practices and procedures 
followed in selling mobile homes, not yet located where they are to 
be used as homes, arc substantially more likely to impair Sunday as  
a day of general rest and relaxation than are the customary practices 
and procedures followed in selling homes already built upon the lats 
on which their owners will live in thc>m " 

Pertinent portions of the ordinance in question and the essential 
allegations of the complaint are accurately stated in the majority 
opinion. The dernurrer admits the truth of these allegations. It is m y  
view that  the demurrer should bc overruled, the temporary order re- 
straining enforcement of the ordinance against plaintiff continued 
until the final hearing, and, if plaintif?'% allegations are sustained 
by proof upon the trial, defendant should be permanently restrained 
from the discriminatory enforcement of said ordinance against this 
plaintiff. 

Requiring the observance of Sunday as a day of rest has a rea- 
sonable relationship to the public peace, welfare, safety and morals, 
and therefore rests within the police power of the State - a power 
delegated by the State to its municipalities. Charles Stores v. Tucker, 
263 N.C. 710, 140 S.E. 2d 370; Clarlc's Charlotte, Inc. v. Hunter, 
261 N.C. 222, 134 S.E. 2d 364; State v. Trantham, 230 N.C. 641, 55 
S.E. 2d 198. 

In  enacting ordinances for the observance of Sunday, a munici- 
pality may determine and classify the pursuits, occupations or busi- 
nesses to be excluded from Sunday operations; and if the classifica- 
tions are based upon rensonalde distinctions and have some reason- 
able relationship to the public peace, welfare, safety and morals, 
they will be upheld. State v. McGec, 237 N.C. 633, 75 S.E. 2d 783; 
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State v. Towery, 239 N.C. 274, 79 S.E. 2d 513. "The one requirement 
is that the ordinance must affect all persons similarly situated or en- 
gaged in the same business without discrimination." State v. Tran- 
fhant, supra. Conversely, if the classifications are based upon unrea- 
sonable distinctions and have no reasonable relationship to the public 
peace, welfare, safety and morals, they violate due process and deny 
equal protection of the laws guaranteed by the Fourteenth Amend- 
ment to the Constitution of the United States and Article I, Section 
17, of the Constitution of North Carolina. 

Involved in this case is the business of selling homes. As I view 
it, no legitimate reason appears why the sale of conventional homes 
tends to "sustain life, promote health, and advance the enjoyment 
of Sunday as a day of rest'' (Charles Stores v. Tucker, supra) so as 
to come within the permissible Sunday pursuits, while the sale of 
mobile homes profanes the Sabbath and offends the purposes for 
which the ordinance was enacted so as to come within the imper- 
missible Sunday pursuits. Such classification, in my opinion, is 
founded upon unreasonable distinctions, discriminates against those 
engaged in the sale of mobile homes, and has no reasonable relation 
to the stated objective of the ordinance. Hence, insofar as the ordi- 
nance attempts to put the sale of mobile homes and the sale of con- 
ventional homes in different classifications for enfoicement purposes 
- the one prohibited and the other allowed - i t  is unconstitutional 
and should not be upheld. Eusinesses which are essentially the same 
(selling homes) must not be treated in law as though they are dif- 
ferent. Discrimination exists when, under the same conditions, per- 
sons engaged in the same business are subjected to different restric- 
tions and permitted to enjoy different privileges. Such discrimination 
impairs equality of protection and denies due process of law which 
is vouchsafed for all by both State and Federal Constitutions. 

Furthermore, plaintiff has had no opportunity to support its alle- 
gations with evidence. So far as we know a t  this juncture, the cus- 
tomary practices and procedures followed in selling mobile homes 
are no more likely to  impair Sunday as a day of general rest and re- 
laxation than the customary practices and procedures followed in 
selling conventional homes. To conclude otherwise upon the hearing 
of a demurrer ore tenus is unwarranted. Plaintiff is entitled to its 
day in court. 

For the reasons stated, I respectfully dissent. 

BRANCH and MOORE, JJ., join in this dissent. 
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STATE OF NORTH CAROLINA v. RBY HAMBY 
-- AND - 

STATE O F  NORTH CAROLINA v. CRAJG BARRY CHAXDLER 

KO. 4 

(Filed 12 June 1970) 

1. Homicide 8 21- first-degree murder - sumciency of evidence - 
premeditation and deliberation - intoxication of defendants 

In  a prosecution charging two defendants with the first-degree murder 
of a 74-year-old man by slitting his throat and by hitting him over the 
head with a cue stick, notwithstanding there was evidence of the State 
which raised an inference that a t  the time of the murder the judgment and 
dexteriw of the defendants had been impaired by intoxication, the State's 
eridence was sufficient to establish that each defendant had formed the 
specific intent to kill deceased and that this intent mas preceded by pre- 
meditation and deliberation; consequently, the issue of defendants' guilt 
of murder in the first degree was properly submitted to the jury. 

2. Homicide !j 21- first-degree murder - elements of proof 
In  order to convict a defendant of first-degree murder, the State is re- 

quired to produce evidence which satisfies the jury beyond a reasonable 
doubt that he unlawfully killed the deceased with malice and in the execu- 
tion of au actual specific intent to kill, formed after premeditation and 
deliberation. 

3. Homicide & first-degree murder - effect of intoxication 
If, a t  the time of the killing, a defendant was so drunk as  to be utterly 

incapable of forming a deliberate and premeditated intent to kill the d e  
ceased, defendant could not be guilty of murder in the first degree, for an 
essential element of that crime would be lacking. 

4. Homicide @i 4, &-- intoxication - effect on premeditation and de- 
liberation 

Whether intoxication and premeditation can coexist depends upon the 
degree of inebriety and its effect upon the mind and passions; no inference 
of the absence of deliberation and pren~eclitation arises, as a matter of law, 
from intoxication. 

5. Criminal Law 8 1 0 6  nonsuit - evidence exonerating defendant 
When the State's evidence tends only to exonerate a defendant from a 

particular charge, his motion for judgment of nonsuit or a directed verdict 
as  to that charge should be allowed. 

6. Homicide 8 & intoxication of defendant - effect on intent to kill 
-jury question 

As a general rule, it is for the jury to determine whether the mental 
condition of the accused was so fa r  affected by intoxication that he was 
unable to form a guilty intent to kill, unless the evidence is not sufficient 
to warrant the submission of the question to the jury. 
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7. Homicide § 1- premeditation and deliberation - indicia of proof 
The indicia of premeditation and deliberation include: want of provoca- 

tion on the part of the deceased; the conduct of defendant beiore and 
after the killing; threats and declarations of defendant before and during 
the course of the occurrence giving rise to the death of the deceased; the 
dealing of lethal blows after deceased has been felled and rendered helpless. 

APPEAL by defendants under G.S. 7A-27(a) from Hasty, J., 8 
September 1969 Session of LINCOLN. 

Defendants, Ray  Hamby and Craig Barry Chandler, were tried 
upon separate but identical bills of indictment in which each was 
charged with the first-degree murder of Alfred Hendricks. On 8 Sep- 
tember 1969 defendants were arraigned and the cases consolidated 
for trial. Both defendants were represented by court-appointed 
counsel and entered pleas of not guilty. 

Defendants are two young white men. The deceased, Alfred Hen- 
dricks was a white man about 74 years old. He lived alone on a dirt 
road between Lincolnton and Maiden in the communit,~ of Provi- 
dence. The leading witness for the State was 13-year-old Mildred 
Grant. She testified in substance as follov7s: 

She saw defendants about 8:00 p.m. on the evening of 7 April 
1969 a t  the home of her sister, Jeanette Pritchard. They brought 
with them 24 small cans of beer and two pint bottles of wine. Mildred, 
Jeanette and the two defendants consumed the wine and 18 cans of 
the beer. Sometime during the evening the four went to the home of 
Hendricks, and Mildred borrowed $10.00 from him. She and Hen- 
dricks had been friends for six or seven months, and it  was her cus- 
tom to visit him for about a half an hour on Mondays and Tues- 
days. Two weeks earlier he had loaned her $5.00. 

About 11:30 p.m. the two defendants left Mildred a t  her sister's 
home, and she went to bed. Sometime after midnight, however, de- 
fendants returned to get Mildred to go with them to "Hoyle's No. 2" 
on the Maiden highway for some drinks. Chandler was drunk, and 
Hamby drove the automobile to Hoyle's, where they got three drinks 
(what kind of drinks, the evidence does not disclose). Thereafter, 
about 1:30 a.m. on 8 April 1969, Mildred and the two defendants 
went back to Hendricks' home. He opened the door for Mildred and 
went back to bed. When she requested more money he told her he 
had only $63.00 and no change. As she turned to leave, defendants 
came in. Chandler hit Hendricks on the head with a flashlight three 
or four times. Hamby jumped on top of Hendricks in the bed and 
attempted to smother him. Chandler took the $63.00 out of Hen- 
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dricks' pocket and gave i t  to Mildred. She returned $10.00 to Chandler, 
gave Hamby $20,00, and kept $33.00 for herself. 

Hendricks was bleeding from the head. Defendants got him out 
of the bed, washed his face with a clot'h, and dressed him. They then 
collected two pounds of ham, a dozen eggs, six soft drinks, and a box 
of cartridges. They wrapped these iLems in two sheets and a pillow- 
case and put  them in the car. They also took Hendricks' television 
and a pillow from his bed. Hanlby found a can of kerosene and, be- 
fore leaving the house, poured i t  on the floors. His final act was to 
throw a burning cigarette lighter into the house. It was then about, 
2:00 a.m. Defendants (according to Mildred) "wasn't as drunk as 
they could be." They put Hendricks in the back seat of the auto- 
mobile with Chandler. Mildred got in the front with Hamby, who 
drove the car to a descrted spot on a dead-end dirt road in Lincoln 
County. 

E n  route Hamby told Hendricks tha t  he had better smoke his 
cigarette because i t  would be the last one he would get. He  also 
told Hendricks that  if he would give him a gun hc would not kill 
him. Hendricks said he did not know where a gun was. When Hamby 
stopped t'lie car the three got out, and Haniby hit Hendricks over the 
head with a cue stick, which the old man had used as a cane. Hen- 
dricks fell to the ground, and "Haniby slit his throat twice with a 
knife." Chandler then "jobbed (him) in the side of the head with a 
knife." When the knife broke, Chandler "got mad and stomped 
Hendricks in the belly." After tha t  he took a piece of wire and tied 
Hendricks' hands. Defendants then burned the pillow and, about 
3:00 a.m., they left Hendricks lying on the ground with his throat 
cut and his head "busted open." 

The three went back to Jeanette's home and got her out of bed. 
The  four then went to Newport, Tennessee. Defendants shared the 
driving over "winding, difficult mountain roads." The trip to Nem- 
port took about three and one-half hours. After two hours there they 
began the return trip and arrived a t  Mildred's home in Lincoln 
County sometime after noon. At unspecified times between 8:00 p.m. 
on 7 April 1969 and defendants' return to Lincoln Collnty from 
Tennessee, Mildred saw Haniby take three green pills with beer and 
wine. 

Other evidence for the State tended to show: On Wednesday 
morning, 9 April 1969, after defendant Chandler had breakfasted a t  
a grill with his friend, Danny Smith, he told Smith he had killed a 
man. Smith thought he was joking, but Chandler kept repeating the 
statement. Finally he bought Smith $2.00 worth of gas and asked 
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him to drive to a place behind Tojo Peeler's on highway No. 27, 
about two miles west of Lincolnton. A t  first, Smith could not locate 
the spot and accused Chandler of "killing his time." Chandler said, 
"Go up one more road and if you see a pillow as you go up the road, 
there's where he lays." Smith followed instructions and soon saw the 
pillow and the body of Hendricks, which was down an embankment. 
H e  immediately left the scene, stopped a t  the first filling station, and 
telephoned the police while Chandler remained in the car. Officers 
came to the filling station, took custody of Chandler, and went to 
the place where Hendricks' body lay. "His hands were tied in front 
of him. His throat was cut, and his head was swelled out of propor- 
tion. You couldn't identify him." A broken cue stick, a pair of glasses, 
false teeth, flashlight batteries, "a plug," the head of a flashlight, 
three unfired 22-magnum cartridges, a bloody handkerchief, and 
pieces of burned cloth were scattered on the ground near the body. 

At  Hendricks' home, officers found the front and back doors shut 
but unlocked. On the front steps was an open cigarette lighter bear- 
ing the initials "R. H." There were puddles of kerosene on the uneven 
floors of the kitchen and bedroom. Two spots of blood stained the 
kitchen floor and two washcloths were on the table. I n  the bedroom, 
the bed was turned upside down. 

An autopsy revealed a large fracture extending across the vertex 
of Hendricks' skull, numerous cuts and superficial abrasions on each 
side of the head, and three deep cuts on the right side of the neck. 
Both the jugular vein and the carotid artery had been lacerated. +4 
cut extended from under the right side of the chin deep into the floor 
of the mouth and another began in the upper lip and extended to  the 
nostril. Either the cuts in the neck or the injuries to the brain result- 
ing from the fractured skull would have caused death. 

At the conclusion of the State's evidence defendants' motion for 
judgment of nonsuit on the charge of murder in the first degree was 
overruled. Defendants offered no evidence. The jury found each 
"guilty of murder in the first degree." As required by the law, the 
Court sentenced each defendant to death. Both appealed. 

Robert Morgan, at torn el^ General; Ralph Moody, Deputy At- 
torney General; and Donald M Jacobs, ,Staff Attorney, for the State. 

M .  T. Leatherman and Sheldon M. Roper for defendant-appel- 
lants. 

SHARP, J. 

[I] Defendants bring forward one assignment of error. They spe- 
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cify that  the only question presented by this appeal is whether the 
court erred in overruling their motion for judgment of nonsuit on 
the charge of murder in the first degree. They contend that  "the 
State offered positive, direct and substantial evidence that  the de- 
fendants were drunk before and a t  the time the crime was committed 
and therefore could not have acted with premeditation and delib- 
eration." 

[2-41 In order to convict each defendant the State was required to 
produce evidence which satisfied the jury beyond a reasonable doubt 
that he unlawfully killed Hendricks with malice and in the execution 
of an actual specific intent to kill, formed after premeditation and 
deliberation. If, a t  the time of the killing, either defendant was so- 
drunk as to be utterly incapable of forming a deliberate and pre- 
meditated intent to kill Hendricks, he could not be guilty of murder 
in the first degree, for an essential element of that  crime would be 
lacking. State v. Propst, 274 N.C. 62, 161 S.E. 2d 560, and the cases 
cited therein. However, whether intoxication and premeditation cau 
coexist depends upon the degree of inebriety and its effect upon the 
mind and passions. "No inference of the absence of deliberation and 
premeditation arises from intoxication, as a matter of law." State v. 
Murphy, 157 N.C. 614, 619, 72 S.E. 1075, 1077. "[A] person may be 
excited, intoxicated and emotionally upset, and still have the cap- 
ability to formulate the necessary plan, design, or intention to com- 
mit murder in the first degree." State v. Thompson, 110 Utah 113, 
123, 170 P. 2d 153, 158. 

[5] Judge Hasty fully explained the foregoing principles to the 
jury in a charge which defendants do not attack. The specific ques- 
tion for decision is whether all t,he Stale's evidence, when considered 
in the light most favorable to the State, tends to show that  either 
defendant (or both of them) was so intoxicated a t  the time of the 
killing that  he was utterly incapable of forming a deliberate and pre- 
meditated purpose to kill Hendricks. If reasonable minds must agree 
that all the evidence points unerringly to that  conclusion, the judge 
should have withdrawn the issue of defendants' gui!t of murder in 
the first degree from the jury. When the State's evidence tends only 
to exonerate a defendant from a particular charge his motion for 
judgment of nonsuit or a directed verdict as to that  charge should 
be allowed. State v. Carter, 254 N.C. 475, 119 S.E. 2d 461; State v. 
Jarrell, 233 N.C. 741, 65 S.E. 2d 304; State v. Robinson, 229 N.C. 
647, 50 S.E. 2d 740; State v. Todd, 222 N.C. 346, 23 S.E. 2d 47; 2 
Strong, N. C. Index 2d Criminal Law 8 106 (1967). However, if 
there is any evidence which reasonably tends to ehow that  defend- 



N.C.] SPRING TERM 1970 679 

an ts  formed the specific intent to  kill Hendricks and that  this inten- 
tion was preceded by premeditation and deliberation, their motions 
were properly overruled. State v. Simmons, 240 N.C. 780, 83 S.E. 
2d 904. 

161 Defendants have cited no case, and our research has revealed 
none, in which any court has dismissed a charge of murder in the 
first degree on the ground that all the cvidence tended to show a 
degree of intoxication which negated the possibility of premeditation 
and  deliberation as a matter of law. On the contrary, when a defend- 
a n t  has committed an overt lethal act, the decision has been that 
whether his "intoxication (was) so gross as to preclude a capacity 
intentionally to kill is normally a fact issue for the jury to resolve." 
King v. State, 80 Nev. 269, 272, 392 P. 2d 310, 311. As stated in 
23A C.J.S. Criminal Law $ 1131 (1961), "As a general rule, i t  is for 
the jury to determine whether the mental condition of accused was 
so far affected by intoxication that  he was unable to form a guilty 
intent, unless the evidence is not sufficient to warrant the submission 
of the question to the jury." See State v. Marsh, 234 N.C. 101, 66 
S.E. 2d 684; State v. Hammonds, 216 N.C. 67, 3 S.E. 2d 439 for com- 
ments indicating the court's belief that  the defendant's conduct a t  
the time of the homicide was incompatible with "his defense of 
drunkenness and mental irresponsibility." 

171 The following indicia of premeditation and deliberation are 
listed in State v. Faust, 254 N.C. 101, 107, 118 S.E. 2d 769, 773: 
Want of provocation on the part of the deceased; the conduct of de- 
fendant before and after the killing; threats and declarations of de- 
fendant before arid during the course of the occurrence giving rise 
to the death of the deceased; the dealing of lethai blows after de- 
ceased has been felled and rendered helpless. Accord, State v. Walters, 
275 N.C. 615, 170 S.E. 2d 484. 

111 In this case there was ample evidence to establish that  de- 
fendants killed Hendricks with malice after having deliberated and 
premeditated his murder. Judge Hasty correctly overruled the mo- 
tion to dismiss the charge of murder in the first degree. Although 
the evidence with reference to their intoxication raises the inference 
tha t  the judgment and dexterity of each were impaired, we cannot 
say as a matter of law that defendants were so intoxicated as to be 
incapable of premeditated murder. On the contrary, the evidence of 
premeditation and an actual, ~pecific in tmt  to kill fully justified the 
jury's verdict: (1) Defendants went to Hendricks' home for the 
specific purpose of obtaining money. (2) When he was reluctant to 
give them more money, each defendant, without the slightest provo- 
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cation and by concerted action, attacked him as  he lay helpless in 
bed. (3) Chandler took from Hendricks' pocket the money defend- 
ants had come to get, and they then looted the house. (4) Defend- 
ants forcibly removed Hendricks from his bed, dressed him, and put 
him in their automobile. (5) Except for the television, which they 
put in the trunk of the automobile, defendants wrapped the stolen 
articles in bedclothes taken from Hendricks' bed. (6) In  an attempt 
to conceal their crime, defendants attempted to burn down the housc 
by pouring kerosene on the floors. The plan failed because Hamby's 
aim was poor and his lighter fell short of the mark. (7)  Defend- 
ants then proceeded with Hendricks to a deserted spot previously 
known to them. (8) E n  route Hamby told Hendricks (a )  tha t  he 
would not kill him if he would get them a gun, and (b) tha t  Hen- 
dricks should smoke his cigarette ''because i t  would be the last one 
he would get." (9) After arriving a t  their destination, Hamby hit  
Hendricks over the head with a cue stick and slit his throat. Chand- 
ler jabbed Hendricks in the head with a knife, stomped him, and tied 
his hands with wire obtained from the automobile. (10) Leaving 
the scene of their crime, defendants decided to go to  Tennessee. 
They aroused Jeannette so tha t  she and Mildred might accompany 
them. (11) The two defendants shared the drive to Tennessee over 
treacherous mountain roads and returned without mishap to Lincoln 
County by afternoon. (12) The next day Chandler, well aware of 
what he had done, confessed the crime to a friend, and told him tha t  
a pillow marked the spot where the body was. 

As pointed out by Higgins, J., in State v. Miller, post, p. 681, 
since the murder with which defendants were charged occurred on 
8 April 1969 -after the repeal of G.S. 15-162.1 on 25 March 1969 
-we are not confronted with the question relating to capital pun- 
ishment which was debated in State v. Spence and Williams, 274 
N.C. 536, 545 et seq., 164 S.E. 2d 593, 600; State v. Atkinson, 275 
N.C. 288, 315-321, 323-328, 167 S.E. 2d 241, 258-260, 262-265; State 
v. Hill, 276 N.C. 1, 16 et seq., 170 S.E. 2d 885, 895; State v. Ruth,  
276 N.C. 36, 44 et seq., 170 S.E. 2d 897, 902; State v. Roseboro, 276 
N.C. 185, 197, 171 S.E. 2d 886, 894. 

In  the trial below, we find 

No error. 
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STATE O F  XORTH CAROLINA v. ROGER VEKKOK MILLER 

No. 14 

(Filed 12  J u n e  1970) 

Cr iminal  L a w  § 76- confession - defendant ' s  ne rvous  state - ef- 
fec t  o n  admiss ib i l i ty  

The fact that  the defendant became nervous and highly excited during 
his confession to the sheriff tha t  he kidnapped and strangled a 13-yew-old 
yirl docs not impeach the confession or reflect upon defendnnt'; abillry 
to make it, and the trial court was not required to malie a finding of fazt  
that  the defendant Wac: nervous a t  the time of the confession. 

Cr iminal  L a w  § 11% ins t ruct ions  o n  reasonable  d o u b t  
The charge of the trial court, mhe11 considered contextually, properly 

placed upon the State the burden of p r o ~ i n g  beyond a reavonable docll~t 
every esscl~tial element of the offenses charged. 

t 'onsti tutional L a m  § 29; Criminal  L a w  § 135; J u r y  9 7- cap- 
i t a l  case  - exclusion of j u ro r s  w h o  wou ld  neve r  r e t u r n  d e a t h  penal ty  

In  a prosecution of a defendant charged with first degree murder, the 
trial court properly sustained the State's challenge for cause to each 
juror who stated tha t  in no event and under no circumstances could h s  
render a verdict of guilty against any person, regardless of the evid~uce ,  
if the punishment was  death. U. S. Constitution. .iinmdments V, VI  tlud 
S I V ;  N. C. Constitution, Art. I ,  8 13. 

Cr iminal  Lam § 7.+ admiss ib i l i ty  of confession - voluntar iness  - 
de fendan t  i n  ja i l  

Defendant's confession to the sheriff, r h i ch  was made while defendant 
was under arrest  for  kidnapping and homicide , ~ n d  was  confined in la'], 
held properly admitted in evidence, where there x e r c  findings, supported 
by evidence. that  ( 1 )  the defendant himself had souql~t the interview with 
the sheriff in order to get the crimes "off his chest" and ( 2 )  the sheriif 
Rare the defendant the necessary warnings prior to :he confession. 

Cr iminal  L a w  § 133; Homicide  § 31- val id i ty  of d e a t h  penal ty  - r epea l  of G.S. 15-162.1 
The question whether G.S. 14-17 and G.S. 15-1B2.1, when construed to- 

gether in the light of C.  S. u. Jackson, 390 U.S. 570. will render unen- 
forceable the drat!l l m a l t v  for murder in thicc State licld immaterial in 
this first degree murder prosecction. 0 .8 .  15-162.1 being repealed prior to 
the commission of the offense. 

S t a tu t e s  § 1- enac tmen t  of s t a t u t e  - de te rmina t ion  of d a t e  -use 
of Sena te  journal  

The repeal of the statute providing for a sentence of life imprisonment 
upon the acceptance of a. defendant's guilty plea to a capital crime, G.S. 
15-162.1. i s  llclrl to hn r r  antedated by a few hours the con~nlission of a 
homicide by stranqulntion, both the repeal of the statute and the homicide 
occurring on the same day. where it appeared from the  Senate journal that, 
within a few minuter af ter  the beginning of the legiclative day a t  12 
Soon on 2.5 March 1869, the  House bill repealing the statute had been 
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ratified by the Senate and had been enrolled and sent to the Secretary 
of State, and where the evidence lor  the state in the homicide prosecu- 
tion established that the defendant charged therein had committed t h e  
offense sometime after "30 p.m. on 23 March 1969. 

7. Statutes § 1- enactment date of statute - admission of evidence 
as to precise time 

Generally, a statute will be held effective from the first moment of the 
day of its enactment, although a court will hear evidence and determine 
the precise uoment of enactment whenever i t  becomes necessary to  pre- 
vent a wrong or to assert a meritorious right. 

8. Criminal Law 5 1%; Homicide 91; Constitutional Law 29- 
capital case - determination of ~)unisliment - recommendation or 
mercy 

The 1949 amendment to the capital felony statutes providing that t h e  
jury, as  a part  of its guilt7 verdict, might by recommendation fix the pun- 
ishment a t  life imprisonment rather than death, held not a n  unlawfnt 
division of powers between the court and the jury. 

APPEAL by defendant from jury verdicts of guilty and judgments 
t,hereon entered by Fountain, J. a t  the September 8, 1969 Session, 
DUPLIN Superior Court. 

This criminal prosecution was based on the following bill of in- 
dictment duly returned by the Grand Jury on M a y  12, 1969: 

"The Statc of Xorth Carolina 
v JNDICTMENT 

Roger Vernon Millcr 

First Count 

T H E  ,JURORS FOR T H E  STATE UPON T H E I R  OATH 
PRESENT, Tha t  Roger Vernon Miller late of the County of 
Duplin on the 25th day of March, 1969 with force and arms, st 
and in the county aforesaid, unlnwfully, wilfully, feloniously, 
forcibly and fraudulently did kidnap Reba Jacquelyn Stone con- 
trary to the form of the statute in such case inade and provided, 
and against the peace and dignity of the Statc. 

Second Count : 

AND T H E  JURORS FOR T H E  STATE UPON T H E I R  
OATH FURTHER PRESENT, 'I'hnt Roger Vernon Miller, la te  
of the county of Duplin on the 25th day of March, 1969, with 
force and arms, a t  and in the county aforesaid, unlawfully, wil- 
fully and feloniously, and of his malice aforethought, did kill 
and murder Reba Jacquelyn Stone against the form of the stat- 
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ute in such case made and provided and against the peace and 
dignity of the State. 

WALTER T. BRITT 
Solicitor" 

On March 29, 1969 Judge Hubbard of the Fourth Judicial Dis- 
trict, on inquiry, found the defendant was in custody, charged by 
warrant with the offenses of kidnapping and murder, and that  he 
was indigent and was without counsel. Based on th& findings, Judge 
Hubbard appointed Hubert E.  Phillips attorney fol the defendant. 

After his appointment, Attorney Phillips applied for and ob- 
tained an order that  trial jurors be drawn froni Wayne County. 
Three writs of venire facias were issued before the twelve regulnr 
jurors and one alternate juror were selected and empaneled to try 
the charges contained in the indictment. 

During the jury selection the State was permitted, over defend- 
ant's objection, to challenge for cause jurors who testified they had 
religious or conscientious scruples against capital punishment for 
any crime, and for that reason it  would be impossible for them to 
return, or even consider returning, any verdict of guilty in a capital 
case, and that in no event and under no circumstances could they 
render a guilty verdict against any person regardless of the evidence 
if the punishment was death. 

The State's evidence, in short slimmary, is here reported. Oc 
March 25, 1969, Reba Jacquelyn (Jaclue) Stone, aged 13, and her 
two sisters, Robin Elaine, aged 9, and Letha, aged 6, were students 
attending the junior high and elementary schools. a t  Wallace in 
Duplin County. Between 2:30 and 3:00, after school was out, thz 
sisters met on the school grounds to go home. Robin Elaine testified: 
"We came to a parked car on East IIali Street. The man stopped 
us and asked Jackie what was her father's name. Jackie said 'Leon 
W. Stone' and then the man said, 'Your mother lms been in a car 
wreck and she is in the hospital and she wants you to come'. Jackie 
got in his car. The man then said, (to Letha and me) 'You go on 
home there is somebody waiting ther? to take care of you' . . . 
when I got home my mother was sitting in the house reading." The 
alarm immediately went out that Jackie had been kidnapped by a 
man driving a Ford automobile with a white body and a black top. 

A number of witnesses testified they saw a white automobile with 
a black top on the afternoon of March 25 between Wallace and 
Kenansville, 16 miles to the north. So~rle witnesses knew the defend- 
ant and identified him as the driver of the automobile. Some saw a 
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female in the vehicle with him as he drove a t  great speed. Between 
3:00 and 3:30, the afternoon of the 25th, one witness saw a white 
Ford with a black top parked on a bridge over Stocking Head Creek, 
several miles north of Wallace, in the direction of Kenansville. One 
witness testified that she saw a man standing beside the vehicle on 
the bridge over Stocking Head Creek. The man was slender and gen- 
erally of the defendant's build. The bridgc was on a dirt road a short 
distance off the highway between Wallacc and Kenansville. 

During the night of March 25, Harry W. P r i d p n ,  a highway p s -  
trolman, found the dead body of Jacki. Stone in about five feet of 
water just below the bridge over Stocking Head Creek. The autopsy, 
performed by a pathologist, disclosed to his satisfaction and he so 
testified, that  death was caused by nianl~al strangulation and not by 
drowning. One of Jackie's school books mas found in the creek below 
the bridge. 

Each of the Stone girls positively identified the defendant as the 
inan who told ,Jackie her mother was injured and wanted her to conic 
to the hospital. 

T. E. Revelle, Sheriff of Duplin County, was called as a witness 
for the State. When asked if the defendant had made to him any in- 
criminating statements concerning the death of Jackie Stone, defense 
counsel objected. Thereupon, Judge Fountain, in the absence of the  
jury, conducted a voir dire examination. Both the  heri iff and the de- 
fendant testified a t  this examination. The sheriff said that  the de- 
fendant, who was then in jail in Burgaw, the county seat of Fender 
County, had sent for him to come to the jail. "He sent for me to 
come down. He said he wanted to talk tc me. . . ." Before he per- 
mitted the dt.fendant to make any admissions, however, Sheriff 
Revelle gave him the warnings tha t  he had a right not to ta lk;  tha t  
if he did makc any admivions they could and would be used against 
him in any trial;  tha t  he was e n t i t l d  to a lawyer and if he was 
not able to employ a lawyer one would be selected for him. " ( H ) e  
said that he did not want one, that he wnnted to get it off his chest." 
The admissions mill be repeated late-. 

The dcfcndant tc~tificd on the voir dire that he had been drink- 
ing exccssivcly. He mid he recalled the date that Sheriff Revelle 
came to  see hinl in jail a t  Burgaw but he didn't remember the sheriff 
giving him any messaqes or warnings. Hc didn't remember the sheriff 
telling him that  he had a right not to t:llk. On cross examination the 
defendant said: '.I was sober. I knew the sheriff. I asked the sheriff 
to come down to Burgaw. I wanted ta  talk to him. I had sent for 
him. . . . I do remember telling him I wanted to get i t  off m y  
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chest, that  is the reason I sent for him. H e  made notes of what I 
told him. I don't remember whether he read it back to me or not. I 
do remember initialing each page of t)hat. . . ." 

At the conclusion of the voir dire, Judge Fountain found facts. 
among them that proper warnings were given by the sheriff and that 
no inducements were offered, and tha t  the admissions made to  the 
sheriff were freely, understandingly and voluntarily made and were 
properly admissible in evidence. 

At  the trial, Sheriff Revelle testiFlcd tha t  he went to the jail on 
March 26 about 8:30 p.m. and the defendant voluntarily told this 
story. After describing his loss of sleep on the night of the 24th, he 
drank a large quantity of beer and drove many miles, part of the  
time alone, and part  of the time with :U companion, Milton Maler. 
He  said: 

". . . ( H ) e  put Maler out at  the depot in Wallace about two- 
thirty, and then after he put Maler out, he drovc down the road 
toward the schoolhouse, down Railroad Street, and went by the 
schoolhouse; he said he saw three or four girls walking along 
the sidewalk and he stopped and aclied the largest girl what her 
father's name was and she told him her daddy's name. H e  
couldn't remember what she had told him her father's name 
was; he told the oldest girl that her mother had been hurt and 
in the hospital and her father had sent him after her and told 
him to take her to the hospital and sent the cther girls home. 
said there was somebody there to look after them. 

V * i+ 

He said she got in the car and he proceeded south, down Rail- 
road Street until he got to the ' I ' d  Farm in Pender County. 

( H ) e  turned left on the dirt road and as he turned left the gir! 
told him, 'Don't go this way,' and she immediately jumped up 
and tried to open the door and jump out of the car and he im- 
mediately put on the brakes and grabbed her and put her back 
down in the car and put his hand around her neck and held her 
down and closed the door and drov? on down the dirt road. H e  
followed that  1737 straight on across the bridge of Stocking 
Head Creek out to DobsonJs Chapel Church on Highway 50 
and said he crossed Highway 50 and proceeded on down 1737 
about a mile to an old house nobody lived in - he said some of 
his folks used to live there. Tha t  ?he was kicking and screaming 
and carrying on so he pulled into the driveway and stopped. 
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H e  said he told her to be quiet and hc would take her home, bui 
she wouldn't, just kept on kicking and carrying on so and he 
took a grease rag that  he had under his seat and put i t  around 
her neck and twisted it  back of her head and held her down with 
that  and he said pretty soon she relaxed and then he came back 
down 1757 to Dobson's Chapel and crossed Highway 50 and 
came back to Stocking Head Creek and stopped in the middle 
of the bridge and he got out of the car and walked around the 
car and took her out of the other sic!e - he said she was laying, 
still - he assumed she was dead- so he took her out of the car 
and threw her into the creek--over the railing of the bridge 
into the creek and he got back in thc car snd drove up the road 
about a quarter of a mile . . . ." 

After the State rested, the defendant testified that he did not 
sleep any;  that  he went to work a t  midright and got off a t  8:30 a.m. 
on the 25th. "I rode about and drank &bout twelve to fourteen cans 
of beer before two-thirty that  evening. I was loaded and intoxicated. 
I was drunk and had no sleep. From that point on I don't know what 
I did." The defendant offered a numbsi oi character witnesses who 
testified to his good character. One, howcvcr, testified his character 
was not very good. On cross examination, the defendant admitted 
some minor infractions of the law. He was 23 years old. 

At  the conclusion of the evidence, argument of counsel, and the 
charge of the court, the jury returned these verdicts: On the first 
count "guilty of kidnapping"; on the second count "guilty of Murder 
in the First Degree as charged and make no recommendations". On 
the first count, the court imposed a sentence of imprisonment for life 
in the State's prison. On the second count, which charged murder in 
the first degree, the court imposed a sentence of death by the ad- 
ministration of lethal gas as required by law. From the judgment, 
the defendant appealed. 

Robert Morgan, Attorney Generd, Millard R. Rich, Jr., Assist- 
ant Attorney General, for the State. 

H. E. Phillips for the defendant. 

The defendant, through the diligent attorney appointed to  rep- 
resent him, brings to this Court five assignments of error which he 
contends tvnrrant a new trial. -Assignments of Error (C) and (D) 
may be dismissed without extensive discussion or citation of au- 
thority. 
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[I] By assignment (C)  the defendant contends the court, in the 
voir dire examination, should have found the defendant was highly 
nervous a t  the time he confessed to Sheriff Revelle. Actually, the 
sheriff testified the defendant became nervous and excited as he 
described the kidnapping, the strangulation of his victim, and the 
disposal of her body in Stocking Head Creek. Why should he not 
have become disturbed and highly excited in the course of repeating 
and reliving the horrible acts which he had committed? Under such 
circumstances a feeling of rxcitemcnt and nervousness neither im- 
peaches his confession nor reflects on his ability to make it. This as- 
signment of error is not sustained. 

[2] Assignment of Error (D) refers to the court's charge "on rea- 
sonable doubt". The charge as given by Judge Fountain, when con- 
sidered contextually, as it must be, is full, accurate, complete, and 
places upon the State the burden of proving beyond a reasonable 
doubt every esscntinl element of the offenses charged. The charge 
is free from error. State v. Hall, 267 X.C. 90, 147 S.E. 2d 548. Excep- 
tive Assignment (D) is not sustained. 

[3] As his first serious challenge to the validity of the trial, the 
defendant contends the court, by custaining the State's challenge of 
jurors for cause, violated his constitutional right to a fair and im- 
partial jury as guaranteed by the Fifth, Sixth and Fourteenth 
Amendments to the Constitution of the United States and by Article 
I ,  Section 13, Constitution of North Carolina. The record before us 
discloses that  only those veniremen wore successfully challenged for 
cause who stated that because of their conscientious scruples against 
the imposition of the death penalty for crime, i t  would be impossible 
for them to render or to consider rendering any verdict of guilty of 
any offense for which the punishment would be death. Each juror 
stated "that in no event and under no circuinqtances could (the 
juror) render a verdict of guilty against any person regardless of the 
evidence if the punishment, was death". Only after the same or simi- 
lar statements did the court sustain the State's challenge for cause 
to any juror. In  this respect, Judge Fountain applied a more exacting 
test than the Supreme Court of the United States intimates would be 
a proper basis for such challenge. Witherspoon v. Illinois, 391 US.  
510, 20 L. Ed. 2d 776. See also State v. Spence ik Williams, 274 N.C. 
536, 164 S.E. 2d 593; State v. Atkznson, 275 S . C .  288, 167 S.E. 2d 
241; Stnte v .  Ruth, 276 N.C. 36, 170 S.E. 2d 897; State v .  Roseboro, 
276 N.C. 185, 171 S.E. 2d 886. The court's rulings sustaining the 
challenges in the instant caqe were correct. Swain v Alabama, 380 
U.S. 202. The defendant's assignment of error based thereon is not 
sustained. 
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141 The defendant contends the court committed error in per- 
mitting Sheriff Revelle to relate to the jury the confession the de- 
fendant made to him while under arrest and while confined in the 
jail a t  Burgaw. Specifically, the defendant argues the court should 
have excluded the confession as involuntary. The contention does not 
find support in the record. True, the dcfendant was in jsil charged 
with kidnapping and murder. However, Sheriff Revelle was not 
seeking to interrogate the defendant. The defendant called the sheriff 
for his own purpose. Even so, the sheriff gave him the necessary 
warnings bcfore permitting h i n ~  to make any disclosure. The de- 
fendant himself sought the interview and stated he wanted "to get 
i t  off his chest". The admissions appear to  have been prompted al- 
together to relieve the pressure on his conscience by his sense of 
guilt. Nevertheless, before the sheriff even permitted the defendant 
to talk about the charges under which he was hcld, he gave the 
warnings. Actually the warnings do not appear to have been neces- 
sary because the prisoner was not acting under any inducement, 
force or compulsion, but entirely of his own free will. Judge Fountait~,  
after full hearing, found the statements were freely, understandingly 
and voluntarily made and admitted them in evidence. 

"As a general rule, voluntary sdmissions of guilt are admissible 
in evidence in a trial. T o  render them inadmissible, incriminatory 
statements must be made under some sort of pressure." State v. 
Perry, 276 N.C. 339, 172 S.E. 2d 541; Hotla v. United States, 385 
U.S. 293, 17 L. Ed. 2d 374. In  lio.fa, the Supreme Court of the 
United States said: "Neither this Court nor any member of i t  has 
ever expressed the view that the Fourth Amendment protects a 
wrongdoer's misplaced belief that  a person to whom he voluntarily 
confides his wrongdoing will not reveal it." The cridence of Sheriff 
Revelle was properly admitted. The exception thereto is not sustained. 

[5, 61 Finally, the dcfcndant argues that G.S. 14-17 and G.S. 15- 
162.1, when considered and read together, render unenforcible the 
death penalty for murder in Yorth Carolina, citing as authority 
I'nited States v. Jackson, 390 US. 570. Since the decision in Jaclc- 
son, the members of this Court have not been in agreement on the 
question whether capital punishment is lawful in North Carolina. 
See opinions in State v. Spence B Williams, supra; State v. Atkinson, 
supra; State 1 ) .  Hill, 276 N.C. 1. 170 S.E. 2d 885. In  this case, any 
difference of opinion is rendered immaterial by the repeal of G.S. 
15-162.1. 

During the 1969 session of the General Assembly, House Bill No. 
135, repealing G.S. 15-162.1, was introduced in the House on Feb- 
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ruary 13, 1969. The bill p a s ~ e d  its third and final reading in the 
House on hIarch 11, 1969, and was then sent to and received by the 
Senate, where i t  passed its third and final reading on March 21, 1969, 
and ordered enrolled. The final formalities incident to enrollment re- 
quired the presiding officers of the Senate and the House to sign the 
bill and send it to the Office of the Secretary of State. The Senate 
.Journal shows the Senate convened a t  12 Noon on March 25. After 
the opening prayer, the reading of the .Journal was dispensed with, 
the courtesies of the gallery were extended to a few visitors, and the 
Chowan College Choir sang two songs, then the enrolling clerk of 
the Senate reported that  a number of bills, included House Bill No 
135, (an act to repeal G.S. 15-162.1, relating to a plea of guilty in 
first degree murder, first degree burglary, arson, and rape) had been 
properly ratified, enrolled, and sent to the Secretary of State. The 
bill provided that  it should become effective upon its ratification. 

While a record of the time is not noted when each act of the 
Senate occurred during the legislative day, nevertheless the Journal 
reports the activities in the order in which they occurred. It seems 
certain, therefore, the report that  House Bill No. 135 had been rati- 
fied, enrolled and sent to the Office of the Secretary of State was 
made in the Senate within a fen- minutes after the legislative day 
began a t  12 Noon, March 25, 1969. The repeal of G.S. 15-162.1 ante- 
dated the offenses charged against the defendant. 

[7] In determining the time a statute becomes effective, the rule 
was stated by Justice Hoke in Lloyd v. Railroad, 151 N.C. 536, 6(i 
S.E. 604: "The better doctrine seems to be that, while a court will 
hear evidence and determine the precise moment of time when a 
statute was enacted, whenever this becomes necessary to prevent a 
wrong or to assert a ~neritorious right, in the absence of any such 
evidence or means of proof the statute will be held effective from the 
first moment of the day of its enactment. Mr. Bishop, in his work 
on Statutory Crimes, states this to be the rule. Bishop Stat. Crimes, 
p, 21, sec. 28. And an examination will show this to be a correct de- 
duction from the decisions. Louisville v. Bank, 104 US. ,  469; Burgess 
v. Salmon, 97 U.S., 381; Lapeyne v. United States, 84 US. ,  191; 
Kennedy v. Palmer, 72 U.S., 316; Amou! v. Hamering, 39 Ohio St., 
373." 

Five of this Court's members entertain the view tha t  the inflic- 
tion of the death penalty prior to the repeal of G.S. 15-162.1 is not 
precluded by the decision in United States v. Jackson, supra. ,4t least 
the repeal of G.S. 15-162.1 would seen1 to remove all objection to the 
validity of the death sentence on account of G.S. 15-162.1. See also 
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Parker v. State of -1-orth Carolina, No. 268, October Term, 1969; 
Brady v. United States, No. 270, October Term, 1969, both decided 
by the Supreme Court of the United States on May 4, 1970. 

181 In  1949, the General Assembly amended the capital felony 
statutes providing that  the jury, as a part of its guilty verdict, might 
by recommendation fix the punishment a t  life imprisonment rather 
than death. The amendment is not an uclawful division of the powers 
between the court and the jury, and a verdict without the recoin- 
mendation requires the infliction of the death penalty. State v. Hill, 
supra; State v. Atkinson, supra. In  Jackson v. Dmno, 378 U.S. 368, 
in Footnote 19, thc Supreme Court of the United States said: "(T)he 
states are free to allocate functions hetween the judge and the jury 
as they see fit." 

After full and earcful review, we conclude that the defendant has 
had a trial frce from error; that  the judgment imposed should be 
and is affirmed. In the record, we find 

No error 

STAl'li: OPT SORTH CAROLIS.4 r. AMOS BALDWIN, JR. 

So. 12 

(Filed 12 June 1970) 

1. Criminal Law 3s  22, 170- arraignment - defendant's utterance of 
guilty - harmless effect 

Defendant was not prejudiced by his remark during the arraignment, 
"No, sir, I hare to plead guilty, your Honor," which remark mas made 
in rwponsc. to the solicitor's requeit that the court enter a plea of not 
guilty for defendant, who was standing mute, where (1) the prospective 
jurors were not questioned aq to whether they had heard defendant's re- 
mark and xiere biased thereby. (2 )  defendant did not challenge the array 
or ~xhmmt  his perrmptory challenges, and (3 )  the trial court entered a 
plra of not guilty for the defendant. 

2. Jury 7- challenge to special venire - waiver 
Objection to 21 special yenire is waired by failure to challenge the array. 

3. Jury 3 7- objection to individual jurors -waiver 
Defendant may not ohject to the arceptance of individual jurors when 

he has failed to exhaust his peremptory challenges. 

4. Criminal Law 3 91; Constitutional Law 3 31- motion for con- 
tinuance - additional tests to determine defendant's pathological in- 
toxication 

Motion hg defense counsel for a continuance on the ground that there 
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was a possibility the defendant was suffering from pathological intoxi- 
cation a t  the time he allegedly murdered the deceased and that therefore 
defendant should be administered a brain wave test following his ingestion 
of alcohol to determine if he was subject to such intoxication, held prop- 
erly denied by the trial court in the esercise of its discretion and with no 
denial of defendant's constitutional rights, where (1) the motion was 
made on the opening day of a special term of court ordered for this trial, 
(2 )  a special venire of 130 jurors from another county had been sum- 
moned on motion of defendant, ( 3 )  defense counsel had learned of a 
psychiatrist's views on pathological intoxication a t  least one month prior 
to trial and could have ascertained a t  that time if defendant had been 
given a test following alcohol ingestion, and (4 )  a test result favorable to 
defendant would not have given him a valid defense to first degree murder 
in this State. 

3. Criminal Law § 91; Constitutional Law § 31- motion for  contin- 
uance - discretionary and  constitutional grounds 

A motion for continuance is ordinarily addressed to the sound discre- 
tion of the trial court, whose ruling thereon is not subject to review absent 
an abuse of discretion; but where the motiou is based on a right guar- 
anteed by the Federal and State Constitutions, the motion presents n 
question of law and the order of the court is reviewable. 

6. Constitutional Law 8 31- due process - t ime t o  procure evidence - confrontation 
Due process requires that every defendant be allowed a reasonable time 

aud opportunity to investigate and produce competent evidence, if he can, 
in defense of the crime with which he stands charged and to confront his 
accusers with other testimony. 

7. Criminal Law 8 8-- legal excuses - voluntary drunkenness - 
crimes of specific intent  

The general rule that voluntary drunkenness is no legal excuse for 
crime does not obtain with respect to crimes where, in addition to the 
overt act, it is required that a definite, specific intent be established as an 
essential feature. 

8. Homicide § 4-- first degree murder  - specific intent  crime 
Murder in the first degree is a specific intent crime in that a specific 

intent to kill is a necessary ingredient of premeditation and deliberation. 

9. Homicide 8 8-- defense of intoxication - first degree murder  
The fact that, after his intent to kill was deliberately and premedi- 

tately formed when sober, defendant voluntarily drank enough intoxicants 
to produce pathological intoxication and then executed his murderous in- 
tent, held not to constitute a valid defense to murder in the first degree 
in this State. 

Criminal Law § 16& t h e  brief - abandonment of assignments 
Assignments of error not discussed in defendant's brief are deemed 

abandoned. Rules of Practice in the Supreme Court No. 28. 

Criminal Law 8 16s- broadside exception t o  charge 
An assignment of error based on an exception "to the entire charge of 
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the court" is broadside and is ineffectual to bring up any par t  of the 
charge for review. 

12. Criminal Law § 168- objection to statement of contentions - 
waiver 

Objections to the statement of contentions must ordinarily be brought 
to the attention of the court before verdict; otherwise they a re  deemed 
to have been waived. 

13. Criminal Law 8 163- broadside exception to charge 
An assignment of error that "the charge to the jury was  not fa i r  and 

impartial and was prejudicial to the defendant," held broadside and in- 
effectual. 

14. Criminal Law § 146- mandatory rules of Supreme Court 
The rules of the  Supreme Court are mandatory and will be enforced. 

15. Criminal Law § 161- appeal as exception to judgment - irregu- 
larity in verdict - review 

Even though defendant in a first-degree murder prosecution did not es- 
cept to the verdict or to the judgment of life imprisonment based thereon, 
his appeal was an  exception to the judgment and to any other matter of 
law appearing on the face of the record: consequently, the Supreme Court 
could consider the irregularity in the verdict and determine that defendant 
had not been prejudiced thereby. 

16. Criminal Law § 135; Homicide 9 31- punishment of life im- 
prisonment - irregularity in verdict 

Although the jury's rerdict of "recommendation of mcrcy" in a firbt- 
degree murder prosecution was not in accord with G.S. 1417, the trial 
court was correct in treating the ~ e r d i c t  as if the jury had recommended 
that the punishnlent be imprisonment for life and in imposing a sentence 
of life imprisoninent. 

APPEAL by defendant from Bed ,  X J . ,  November 1969 Special 
Session, ORAXGE Superior Court. 

Criminal prosecution upon a bill of indictment charging that  
Amos Baldwin, Jr., on 4 June 1969, in Orange County, with force 
and arms, feloniously, willfully, and of his malice aforethought, did 
kill and murder Theodore Roosevelt Cole contrary to the form of 
the statute in such case made and provided and against the peace and 
dignity of the State. 

The State's evidence tends to show tha t  on the morning of 4 Junc 
1969 defendant went to the home of Dorothy Burnett (Dorothy) in 
Carrboro where Ralph William Baldwin (Ralph) was then living. 
Defendant and Ralph talked for about two hours. They went to the 
"7-Eleven" and bought a quart  of beer. Returning to Dorothy's 
house, they drank beer and played records. During this time defend- 
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an t  told Ralph he had seen a policeman named Paul Minor that 
morning and, thinking he was Policeman Ted Cole, started to shoot 
him. Defendant had been saying all week that he was going to kill: 
someone. "Amos stated that  we were going to read his name in the 
newspaper." He said he was going to kill Ted Cole because he had 
given him a speeding ticket. Defendant was sober a t  that  time. 

Defendant then took Ralph to the Chapel Hill police station to 
appear in court, but the case against Ralph was continued. Defend- 
ant  drove to Marley's Barber Shop on Franklin Street in Chapel 
Hill where Ralph borrowed $5.00. They were riding in defendant's 
blue Ford Falcon in which defendant had a fold-up shotgun and a 
pistol. They rode around drinking beer rnost of the day. Defendant 
was driving all right and did not seem to be drunk. 

Later in the day they bought gas and defendant inquired a t  the 
gas station where Policen~an hlinor lived. He  didn't ask where Ted 
Cole lived but "Amos knew Ted Cole lived right beside Paul Minor." 
Leaving the service station, defendant drove down a dirt road and 
asked a little boy where Ted Cole lived. He  then drove to Cole's 
house and stopped the car. Cole was standing in his yard. Defend- 
an t  asked Cole "why he told lies on him - them damn lies on him." 
Defendant then jumped out of his car "with his shotgun in his hand 
and Cole mas standing up in the pard. Amos <hot him - shot him 
right q1:ick. After Amos shot him, he fell and then Amos shot him 
again after he fell to the ground." Defendant then got in his cur, 
"took off fast" and drove to his home. On arrival there, Ralph jumped 
out of the car, caught a ride to the police station and reported th2t 
defendant had shot a policeman. Shortly thereafter, defendant was 
arrested and charged with first degree murder. 

Defendant, testifying in his own behalf, stated that  he had been 
drinking continuously for about a week and had "no recollection of 
anything that transpired on Tuesday, June 3, or Wednesday, June 4, 
1969, and I have no recollection of Ted Cole's death." His wife tes- 
tified that he was under the influence of liquor on June 4 and "did 
not seem right." 

The tax was sublnitted to the jury and it returned a verdict of 
"guilty of first degree with mercy." The court then asked. "You have 
reached a verdict of murdcr in the firct degree with recommendation 
of mercy?" The foreman replied, "Yes sir." The jury was polled a t  
defendant's request and each juror stated that his verdict mas "guilty 
of murder in the first degree witli reconlmendation of mercy." The 
court thereupon pronounced a sentence of life imprisonment. Defend- 
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ant gave notice of appeal to the Supreme Court assigning errors as 
noted in the opinion. 

C .  I?. Hodson and Robert L. Satterfield, Attorneys for defendant 
appellant. 

Robert Morgan, Attorney General, and Burley B. Mitchell, Jr., 
Sta.ff Attorney, for the State. 

HUSKINS, J. 

[I] On motion of defendant a special venire of 150 persons had 
been summoned from Person County and was present in court when 
defendant was arraigned. Upon arraignment the solicitor read the 
bill of indictment and addressed the prisoner as follows: "How say 
you, Amos Baldwin, Jr.. are you guilty of the felony of murder 
wherein you stand indicted or not guilty?" The solicitor then ad- 
dressed the court and said, "The defendant stands mute; if your 
Honor please, I would like the court to enter a plea of not guilty for 
him." The defendant, sp.eaking for himself, answered, "No sir, 1 
have to plead guilty, your Honor." Defense counsel thereupon said, 
"Motion." The motion was denied, and the court entered a plea of 
not guilty for the defendant. Defendant assigns as error the denial 
of his motion. 

[I-31 As shown by the record, no grounds for the "motion" were 
stated. In  a conference a t  the bench defense counsel advised the court 
"that the entire jury panel had heard the defendant and that  motion 
as for nonsuit should be allowed." In  his brief counsel refers to "de- 
fendant's motion for a mistrial made during the arraignment." It is 
obvious that  defendant's motion - by whatever name i t  may be 
called - was not in order a t  that  point. No plea had been entered, 
no jury had been impaneled. and no evidence had been offered. Fur- 
thermore, defendant's position is not strengthened by treating - as 
we do- the motion as one for continuance on the ground that  de- 
fendant's remarks had prejudiced his case with the prospective jurors 
then present in court so that he could not obtain a fair trial. This is 
true because no prejudice is shown. There was no challenge to the 
array before plea as there might have been. State v. Ron'e, 258 N.C. 
162, 128 S.E. 2d 229; State v. Corl, 250 N.C. 258, 108 S.E. 2d 615. 
The jurors were not questioned as to whether they heard defendant's 
unsolicited, spontaneous utterance and were biased as a result. None 
were challenged for cause or peremptorily on that  ground. If defend- 
ant exhausted his peremptory challenges, the record fails to show it. 
Objection to the special venire was waived by failure to challenge 
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the array (State v. Kirksey, 227 N.C. 445, 42 S.E. 2d 613) ; and de- 
fendant may not object to the acceptance of individual jurors when 
he has failed to exhaust his peremptory challenges. State v. Ander- 
son, 228 N.C. 720, 47 S.E. 2d 1; State v. ilIcI<ethan, 269 N.C. 81, 
152 S.E. 2d 341. How, then, can i t  be determined if the jurors who 
served in this case heard the defendant's statement and, if so, were 
prejudiced thereby? The record fails to show that  any juror was ac- 
cepted to which defendant had legal objections upon any ground. 
The judge in his discretion overruled the motion and entered a plea 
of not guilty. His action in that respect effectively removed the 
slightest suggestion of prejudice which might otherwise be attributed 
to the occurrence. We see no merit in this assignment, and i t  is over- 
ruled. 

[4] Defendant's second assignment is based on the denial of his 
motion for continuance on the grounds of newly discovered evidence. 
Examination of the record is necessary to bring this assignment into 
focus. 

On 18 June 1969, Charles B. Hodson, defendant's court-ap- 
pointed counsel, filed affidavit and motion that,  in his opinion, de- 
fendant did not know right from wrong and did not have sufficient 
mental capacity to undertake his defense. Counsel therefore moved 
that defendant be committed forthwith to the State Hospital a t  
Goldsboro, Korth Carolina, for a period of sixty days for observn- 
tion in accordance with the provisions of G.S. 122-91. The motion 
was allowed. At the end of thc observation period, the superintendent 
of the hospital was directed to report his findings and recommenda- 
tions to the Clerk of the Superior Court of Orange County as pro- 
vided by law. 

In obedience to said order, defendant was admitted, examined 
and observed for sixty days; and on 20 August 1969 a Clinical Sum- 
mary containing findings and recommendations was submitted to the 
Clerk of the Superior Court of Orange County signed by E. C. 
Fowler, M.D., Clinical Director, and Brucr Kyles. M.D.,  F.A.P.A., 
Assistant Superintendent. Copies were furnished for the solicitor 
and defense counscl. This summary shows defendant has an I& of 
84 (indicating dull, normal intelligence) and contains the following 
pertinent information: 

"Family history said to be negative for nervous or mental 
disorder. . . . He denies DT's or other disturbances. . . . 
Hallucinations of any kind a t  any time were denied and none 
were apparent. . . . The content of thought showed no evi- 
dence of a thinking disorder, delusional material or any other 
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abnormality. . . . Because of the complaint of blackout fol- 
lowing drinking an  electroencephalcgram (EEG, brain wave 
test) was done. This was reported as normal and there is no in- 
dicated basis found for 'blackouts when drinking' other than 
the amount of liquor that  would be taken. Skull x-ray was 
normal. . . . Subject stated that  he had never had a nervous 
disorder and was not a regular drinker but did over drink when 
he would get upset. . . . and stated tha t  there was nothing 
wrong with his mind but 'I was just out tha t  day.' He  states he 
had been upset as he stated he had found out his wife had been 
out all night and . . . that  perhaps Mr. Cole, the victim, had 
been a t  the same party which was in tha t  neighborhood. Careful 
examination failed to elicit any significant disorder and subject 
understood his charge and his situation quite clearly. 

DIAGNOSIS: WITHOUT MENTAL DISORDER. 

DISPOSITION: 1. Return to court as able to stand trial. 

2. It is the carefully considered opinion of 
the medical staff of this hospital that  Amos 
Baldwin, J r ,  is able to plead to the bill of 
indictment against him. He  knows right from 
wrong, is aware of the nature and probable 
consequences of the offense with which he is 
charged, and. in our opinion, is able to con- 
sult with counsel in the preparation of his 
defense." 

Following arraignment and in the absence of all prospective 
jurors, defensc counsel moved for continuance on the ground of newly 
discovered evidence which had come to his attention on Sunday af- 
ternoon (the day before the arraignment). Counsel stated tha t  he 
had been supplied "some information regarding alcoholic patholog- 
ical intoxication, which I understand, is a form of insanity which 
occurs with automatic behavior and frequently results in violence. 
. . ." Counsel stated that  he had previously caused Dr. Silas R. 
Coley, a psychiatrist with the Pathological Service Center of Hills- 
borough, North Carolina, to make s personal examination of the 
defendant "and had him examine the report from Goldsboro." Dr .  
Coley, an expert in the field of psychiatry, then testified under oath 
that,  based on his interview with d e f d a n t  and on information sup- 
plied by defense counsel, he had come to the conclusion "that there 
was a possibility that  a t  the time the crime of murder was alleged 
to have taken place, that  the prisoner Amos Baldwin, Jr .  was suffer- 
ing from a state that  is known as pathological intoxication." Dr.  
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Coley stated that  such condition was difficult to prove without some 
documentation and tha t  proof would be provided by an abnormal 
reading in an E E G  (electroencephalogram) following the ingestion 
of alcohol; tha t  a person suffering from pathological intoxication 
would be capable of complicated behavior including violent be- 
havior and, based on the description of defendant's personality state 
and mental state a t  the time the crime was committed, "it bears R, 

strong resemblance to the condition of alcoholic pathological." Dr .  
Coley went on to state that  from what he had seen of defendant "it 
sounded like an abrupt change in personalityJ' and tha t  he felt the 
psychiatric investigation made during the period defendant was un- 
der observation a t  Cherry Hospital in Goldsboro was incomplete in 
that  i t  lacked the test of administering alcohol prior to the EEG 
which, if done, would reveal whether or not defendant was subject 
to pathological intoxication. Dr .  Coley recommended tha t  defend- 
ant  be given an E E G  following a test dose of alcohol-a neuro- 
logical procedure tha t  he was not in a position to perform. He  stated 
that  the professional fee for this procedure would be approximately 
$500.00. 

Defense counsel thereupon requested a continuance in order to 
carry out such an examination a t  public expense. The court in its 
discretion denied the motion, and this constitutes defendant's second 
assignment of error. 

The record shows counsel had received a letter from Dr.  Coley 
dated October 2, 1969, containing the doctor's conclusion that  de- 
fendant possibly could have been suffering from pathological intoxi- 
cation when the murder was committed and further shows tha t  on 
Sunday afternoon a t  approximately one o'clock counsel received a 
telephone call "which brought forth new evidence in this matter." 
The content of the telephone call is not revealed. The only newly 
discovered evidence mentioned is information that  defendant had not 
ingested a test dose of alcohol prior to being given the brain wave 
test a t  Cherry Hospital. The record is unclear as to when counsel 
received this information. Apparently that  constitutes the newly dis- 
covered evidence relied on as the basis for a continuance. 

[5] A motion for continuance is ordinarily addressed to the sound 
discretion of the trial court, and its ruling thereon is not subject to  
review absent an abuse of discretion. 2 Strong's N. C. Index 2 4  
Criminal Law 5 91; State v .  Moses, 272 N.C. 509, 158 S.E. 2d 617; 
State v. Stinson, 267 N.C. 661, 148 S.E. 2d 593; State v .  Ferebee, 
266 N.C. 606, 146 S.E. 2d 666; State v .  Arnold, 258 X.C. 563, 129 
S.E. 2d 229; State v. Stroud, 254 N.C. 765, 119 S.E. 2d 907; Cleeland 
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v. Cleeland, 249 N.C. 16, 105 S.E. 2d 114. If, however, the motion ia 
based on a right guaranteed by the Federal and State Constitutions, 
the motion presents a question of law and the order of the court is 
reviewable. State v. Phillip, 261 N.C. 263, 134 S.E. 2d 386; State v. 
Lane, 258 N.C. 349, 128 S.E. 2d 389; State v. Hackney, 240 N.C. 230, 
81 S.E. 2d 778; State v. Gibson, 229 S . C .  497, 50 S.E. 2d 520. De- 
fendant urges both abuse of discretion and denial of constitutional 
rights as error. 

[4] This continuance was sought on the opening day of a special 
term of court which had been ordered specifically for the trial of 
this case. On defendant's motion, a special venire of 150 jurors sum- 
moned from another county was present in court to insure him a 
fair trial by an impartial jury. Defendant and his counsel had known 
Dr. Coley's views on the subject of pathological intoxication since 
October 2, 1969. A copy of the Clinical Summary containing the 
findings and recomrnendations of Drs. Fowler and Kyles, based on a 
sixty-day observation of defendant nt the State Hospital a t  Golds- 
boro, had been in their possession since approximately 20 August 
1969. If they desired a further examination of defendant for the 
purpose of making a brain wave test (EEG)  after ingestion of alco- 
hol, diligence required them to bring such desire to the court's atten- 
tion before the term was set and the veniremen summoned. The judge 
was fully justified in his discretionary denial of a last-minute motion 
ior continuance when i t  could and should have been made before ex- 
tensive preparation for trial had been completed. No abuse of dis- 
cretion has been shown. 

161 Due process requires tha t  every defendant be allowed a rea- 
sonable time and opportunity to investigate and produce competent 
evidence, if he can, in defense of the crime with which he stands 
charged and to confront his accusers with other testimony. State v .  
Utley, 223 N.C. 39, 25 S.E. 2d 195; State v. Farrell, 223 N.C. 321, 
26 S.E. 2d 322; Stclte v. Whitfield, 206 N.C. 696, 175 S.E. 93; Powell 
v. Alabama, 287 U.S. 45, 77 L. ed 158, 53 S. Ct.  55 ; 2 Strong's N. C. 
Index 2d, Constitutional Law § 29; 14th Amendment, U. S. Consti- 
tution; Art. I, §$ 11 and 17, N. C. Constitution. 

Pat,hological intoxication has been described as follows: 

"In this syndrome the patient is apparently susceptible to 
extremely small amounts of alcohol and reacts to such amounts 
violently. He  consumes a small amount of alcohol, perhaps 2 or 
3 drinks, and develops total amnesia for the events tha t  follow. 
He  often carries out automatic behavior and sometimes this be- 
havior is violent and dangerous to others. From this standpoint 
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the illness is of considerable importance as a medico-legal prob- 
lem. While patients suffering from nlcoholism are responsible 
for their acts, a patient with acute pathological intoxication is 
insane a t  the time and therefore not responsible for his acts. 

"A peculiar and interesting relationship between pathological 
intoxication, psychopathic personality, and psychomotor epilepsy 
has been found by this writer, and the evidence, particularly 
electroencephalographic, points to the fact tha t  the disorders 
are essentially identical. This interesting association of some 
cases of psychopathic personality with psychomotor epilepsy 
and pathological alcoholic intoxication indicates tha t  patho- 
logical alcoholic intoxication and psychomotor epilepsy may be 
the same disease under two different names. In  one case (psycho- 
motor epilepsy), psychomotor epileptic attacks simply occur 
spontaneously ; in the other (pathological intoxication), psycho- 
motor attacks occur under the stimulus of alcohol." Thompson, 
Alcoholism, p. 467 (1956) 

Several states have adopted a so-called theory of diminished re- 
sponsibility with respect to specific intent crimes and hold tha t  de- 
fendant may offer evidence of an abnormal mental condition, d- 
though not sufficient to establish legal insanity, for the purpose of 
showing tha t  he did not have the capacity to deliberate or premed- 
itate a t  the time the homicide was committed-elements necessary 
for a conviction of murder in the first degree. People v. Gorshen, 51 
Cal. 2d 716, 336 P. 2d 492 (1959) ; Becksted v. People, 133 Colo. 72, 
292 P. 2d 189 (1956) ; State v. Gramenz, 256 Iowa 134, 126 W.W. 2d 
285 (1964) ; State v .  Vigliano, 43 N.J. 44, 202 A. 2d 657 (1964). But 
California is apparently the only state which thus far  recognizes 
pathological intoxication as a defense to first degree murder. People 
v .  Castillo, 70 A.C. 274, 74 Cal. Rptr. 385, 449 P. 2d 449 (1969); 
People v .  Conley, 64 Cal. 2d 310, 49 Cal. Rptr.  815, 411 P. 2d 911. 
The problem was discussed in Kane v. Unifed States, 399 F. 2d 730 
(9th Cir. 1968)) cert. den., 393 US. 1057, 21 L. ed 2d 699, 89 S. Ct. 
698 (1969). The Court held that the disability which prevented Kane 
from knowing the nature and quality of his action a t  the time he 
shot his wife was acquired from drinking liquor- an act within his 
own control - and could not be classified as a mental illness excus- 
ing criminal responsibility. 
17, 81 The general rule tha t  voluntary drunkenness is no legal 
excuse for crime (State v .  Potts, 100 Y.C. 457, 6 S.E. 657; State v. 
Wilson, 104 N.C. 868, 10 S.E. 315) does no6 obtain with respect to 
crimes where, in addition to the overt act, i t  is required tha t  n 
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definite, specific intent be established as an essential feature. State 
v. Murphy, 157 N.C. 614, 72 S.E. 1075. Murder in the first degree is 
a specific intent crime in that  a specific intent to kill is a necessary 
ingredient of premeditation and deliberation. Intoxication which 
renders an offender utterly unable to form the required intent may 
be shown as a defense. State v. Propst, 274 N.C. 62, 161 S.E. 2d 5GO 
(murder in the first degree) ; State v. Arnold, 264 N.C. 348, 141 S.E. 
2d 473 (attempting to burn a dwelling house) ; State v. Oakes, 249 
N.C. 282, 106 S.E. 2d 206 (murder in the first degree) ; State v. 
Runton, 247 N.C. 510, 101 S.E. 2d 454 (murder in the first degree) ; 
State v. Absher, 226 N.C. 656, 40 S.E. 2d 26 (murder in the first de- 
grce). Even so, where the facts show that  the intent to kill was de- 
liberately formed when sober and executed when drunk, intoxica- 
tion is no defense to the capital charge. State v. Kale, 124 N.C. 816, 
32 S.E. 892; State v. Murphy, supra. 

"-411 the authorities agree tha t  to make such defense available 
the evidence must show that  a t  the time of the killing the prisoner's 
mind and reason were so completely intoxicated and overthrown as 
to render hi111 utterly incapable of forming a deliberate and pre- 
meditated purpose to kill. . . . [Alnd where the evidence shows 
that the purpose to kill was deliberately and premeditatedly formed 
when sober, the imbibing of intoxicants to whatever extent in order 
to carry out the design will not avail as a defense." State v. Shelton, 
164 N.C. 513, 79 P.E. 883; accord, State v. English, 164 K.C. 497, 80 
S.E. 72; State v. Foster, 172 N.C. 960, 90 S.E. 785. See Annotation, 
"Modern Status of the Rules as to Voluntary Intoxication as De- 
fense to Criminal Charge," 8 A.L.R. 3d 1236, for a collection of 
cases in other jurisdictions relating to intoxication as a defense. 

14, 91 H a d  the opinion of Dr .  Coley been substantiated by a brain 
wave test following ingestion of alcohol by defendant, i t  would not 
have established an insanity defense in the usual sense nor a defense 
that  defendant was so drunk that  he was utterly unable to form the 
required specific intent to kill. It would have established only that ,  
after the intent to kill was deliberately and premeditatedly formed 
when sober, defendant voluntarily drank enough intoxicants to pro- 
duce pathological intoxication and then executed his murderous in- 
tent. This is not recognized in North Carolina as a valid defense to  
murder in the first degree. Hence deriial of the motion for continu- 
ance nowise impinged upon defendant's constitutional rights. Due  
process does not include the right to fish in psychiatric ponds for 
~mmaterial  evidence. 

For decisions in other jurisdictions relating to abnormal mental 
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conditions and purposes for which evidence thereof may be con- 
sidered, see Annotation, "Comment Note. - Mental or Emotional 
Condition as Din~inishing Responsibility for Crime," 22 A.L.R. 3d 
1228. Defendant's second assignment of error is overruled. 

[ lo]  Assignments of Error Eos. 3, 4 and 5 are not discussed in 
defendant's brief and are therefore deemed abandoned under Rule 
28, Rules of Practice in the Supreme Court. State v. Strickland, 254 
N.C. 658, 119 S.E. 2d 781; State v. Cole, 270 N.C. 382, 154 S.E. 2d 
506; State v. Kirby, 276 K.C. 123, 171 S.E. 2d 416. 

Defendant's Assignment No. 6 is based on Exception KO. 6 which 
appears on page 75 of the Record in these words: "The defendmt 
excepts to the entire charge of the court." The charge covers thirty- 
nine pages. In  his brief, defendant asserts that "the Court erred in 
its entire charge to the jury in that he gave more weight, stress ~ u d  
credibility to the evidence of the State than to tha t  of the defendant." 

[I21 This is a broadside assignnlent which is ineffectual to bring 
up any part  of the charge for review by this Court. State v. Kirby, 
supra; Lezris v. Parker, 268 N.C. 436, 150 S.E. 2d 729; State v. 
TVilson, 263 N.C. 533, 139 S.E. 2d 736. Objections to the statenlent 
of contentions must ordinarily be brought to the attention of the 
court before verdict - otherwise they are deemed to have been 
waived. Doss v. Sewell, 257 N.C. 404, 125 S.E. 2d 899; Peek v. Trust 
Co., 242 N.C. 1, 86 S.E. 2d 745; 1 Strong's N. C. Index 2d, Appeal 
and Error § 31. 

[I31 Defendant next contends the court erred in tha t  the "charge 
to the jury was not fair and impartial and was prejudicial to the de- 
fendant." This is designated as Assignment No. 7. 

This assignment is likewise broadside and ineffectual. "Assign- 
ments of error to the charge should quote the portion of the charge 
to which appellant objects, and assignments based on failure to 
charge should set out appellant's contention as to what the court 
should have charged." State v. Kirby, supra; State v. Wilson, supra; 
Samuel v. Evans and Cooper v. Evans, 264 N.C. 393, 141 S.E. 2d 
627. 

[I41 The requirements of the rules and the reasons for them hzve 
been reiterated throughout our Reports. These rules are mandatory 
and will be enforced. State v. Kirby, supra; Walter Corp. v. Gilliam, 
260 N.C. 211, 132 S.E. 2d 313; Panzlico County v. Davis, 249 N.C. 
648, 107 S.E. 2d 306; Hunt v. Davis, 248 N.C. 69, 102 S.E. 2d 405; 
Pruitt v. Wood, 199 N.C. 788, 156 S.E. 126. 

[15] Defendant does not except to the verdict or to the judgment 
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of life imprisonment based thereon. Even so, the appeal itself is an 
exception to the judgment and to any other matter of law appearing 
upon the face of the record. B a h t  v. Grayson, 256 N.C. 490, 124 
S.E. 2d 364; Dilday v. Board of Education, 267 N.C. 438, 148 S.E. 
2d 513; Crutch v. Taylor, 256 N.C. 462, 124 S.E. 2d 124. The record, 
in the sense here used, refers only to the essential parts of the record, 
such as the pleadings, verdict and judgment. "It refers only to such 
constituted matters of the action as must necessarily go upon and 
constitute the record of it, and which the Court sees and must take 
notice of, such as the pleadings, the verdict, and the judgment; i t  
does not refer to such matters and things as are of, but incident to 
the action and do not necessarily go upon the record, such as the 
rulings of the Court upon questions arising upon motions, evidence, 
its instructions to the jury, and the like. Such matters as those last 
mentioned, do not go upon and become part of the record, unless the 
correctness of the decisions of the court, upon them is questioned, 
in which case, they are made part of the record, to the end, the com- 
plaining party may enter his objections, and the grounds thereof, 
and assign error. Such decisions of the court are presumed to be cor- 
rect and acceptable to the parties, in the absence of objections so 
made." Thornton v. Brady, 100 N.C. 38, 5 S.E. 910; State v .  Stokes, 
274 N.C. 409, 163 S.E. 2d 770; Lewis v .  Parker, 268 N.C. 436, 150 
S.E. 2d 729; In re Will of Adams, 268 N.C. 565, 151 S.E. 2d 59; 
Lowie and Co. v. Atlcins, 245 N.C. 98, 95 S.E. 2d 271. 

[16] Whilc defendant does not assign the form of the verdict as 
error, we call attention to the fact that  the jury's "recommendation 
of mercy" is not in accord with G.S. 14-17. "The punishment speci- 
fied in G.S. 14-17 for first degree murder is either death or imprison- 
ment for life." State v. Benton, 276 N.C. 641, 174 S.E. 2d 793. Even 
so, the court treated the verdict as if the jury had recommended that  
"the punishment be imprisonment for life in the State's prison" and 
imposed a sentence of life imprisonment. Hence the irregularity in 
the verdict has not prejudiced defendant and the judgment will not, 
be disturbed. State v. Locklear, 253 N.C. 813, 117 S.E. 2d 763; State 
v .  Bailey, 254 N.C. 380, 119 S.E. 2d 165; State v. Foye, 254 N.C. 
704, 710, 120 S.E. 2d 169, 173. 

Since prejudicial error has not been shown and error of law does 
not appear upon t,he face of the record proper, the verdict and judg- 
ment will be upheld. 

No error. 
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STATE O F  NORTH CAROLINA v. WILLIE  B. WlLLIAMS 

So.  41 

(Filed 12 June 1970) 

1. Criminal Law 5 s  75, 7& voluntariness of confession-failure of 
defendant to object - duty of court 

I n  the absence of an  objection by the defendant, the trial  court is not 
required sua sponte to conduct a coir dire into the voluntariness of de- 
fendant's confession, unless there is  indication that the confession was 
anything less than voluntary. 

2. Criminal Law 5  7- voluntariness of confession - burden of prod 
The burden of showing the voluntariness of a confession is now upon 

the State. 

3. Criminal Law 5  61- tire tracks - competency of evidence 
I t  was competent for an  officer to testify that the tire tracks discoverc~d 

a t  the scene of a homicide were conipared with the tires on the automobile 
driven by defendant and that the tread on both tracks and tires F-as the 
same. 

4. Criminal Law 5  34- testimony that defendant was on work release - competency - identity of defendant 
Testimony in a homicide prosecution tha t  the defendant was  on "work 

release" the day the crime was committed was  competent a r  proof of the 
identity of defendant and a s  a fact  in the chain of events leading up to the 
commission of the crime. 

3. Criminal Law 3  10% argument of solicitor - retnrn of death pen- 
alty by jury 

I n  a first-degree murder prosecution, i t  was permissible for the solicitor 
to argue that  in view of the brutality of defendant's conduct in the kill- 
ing of his victim, a bride of nine days, the jury should find the defendant 
guilty of murder in the first degree without any recommendation that 
punishment be life imprisonment. G.S. 13-176.1. 

6. Criminal Law 3 lo* arglunent of counsel - discretion of court 
I n  this jurisdiction wide latitude is given to counsel in the argument of 

contested cases; what constitutes an  abuse of this privilege must ordi- 
narily be left to  the sound discretion of the trial judge. 

7. Criminal Law 10% argwnent in capital cases - prejudicial cP- 
fect. - time of exception 

The general rule that  exceptions to iniproper remarks of counsel dur- 
ing argument must he taken before verdict or else be lost does not apply 
to death cases where the remarks are  so prejudicial to defendanl that  
their effect cannot be removed from the  jurors' minds by any instruction 
the trial  judge might give. 

BOBBITT, C.J., and SHARP, J., dissenting a s  to death sentence. 



704 I N  T H E  SUPREME COURT [27G 

APPEAL by defendant from Bra.szuel1, J., a t  the April 21, 1969 
Criminal Session, Superior Court of BLADEN County. 

Defendant appeals from a judgment sentencing him to death, the 
jury having found him guilty of murder in the first degree and hav- 
ing made no recommendation t,hat his punishment be imprisonment 
for life. The indictment, verdict, and judgment were all in proper 
form. 

Prior to the trial, because of defendant's behavior, his privately 
employed counsel, Harold D .  Downing, moved that  the defendant 
be committed to State Hospital a t  Raleigh for observation and exam- 
ination pursuant to the provisions of G.S. 122-91. This was done, and 
on 12 March 1969 the hospital submitted its report and recommencla- 
tions as follows: 

"Diagnosis: Without Psychosis (Not Insane). 

APA Code: 91.10 

"Recommendations: Examination, observation and testing re- 
vealed no evidence of insanity or any 

other mental disturbance tha t  might interfere with his ability 
to plead to the bill of indictment. Mr.  Williams can distinguish 
between right and wrong, he understands the nature and conse- 
quences of his criminal charges and he is able to assist in his 
own defense. This patient should return to court as being com- 
petent to stand trial." 

When the case was called for trial on the morning of 22 April 
1969, the defendant a t  first refused to come into the courtroom but 
remained in his cell wrapped in a blanket, apparently nude. The 
court then requested that  Dr .  0. A. Barnhill, a practicing physician 
in Elizabethtown, examine the defendant. Dr.  Barnhill did so and 
reported to the court tha t  he had not elicited anything from the 
defendant tha t  would lead him to believe tha t  he was insane. A t  the 
opening of court that  afternoon, the defendant came into court fully 
and neatly clothed, apparently in possession of his faculties, and the 
scene was completely calm. Counsel for the defendant participated 
in the selection of the jury. However, after the jury was selected, the 
defendant announced tha t  he did not want Downing or any other 
lawyer to represent him, tha t  he understood the charges against him 
and understood his rights, but he did not want the court to appoint 
a lawyer for him and this decision was his own free choice. Where- 
upon, the court announced: 

"Then, Mr. Williams, I would say to you and to Mr. Down- 
ing, since the law of North Carolina provides for a defendant 
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charged with murder in the first degree to have counsel, I will 
require Mr. Downing to be available a t  court during the course 
of your trial;  to be available for consultation with you if you 
want him; to be available where you can talk to him about any 
of the legal technicalities which may come up if you want to  
talk to him; to be available to answer questions to you if you 
want to ask him questions; and to be available to examine and 
cross-examine any witnesses if you shor~ld choose a t  any timu;. 
that you want him to examine or cross-examine any witnesses. 
He will not be required to directly participate in the trial un- 
less you a t  some stage or a t  any st,age of the trial shall change 
your mind, and decide you want him to help you. If you a t  any 
time should decide you want him to help you, he will be im- 
mediately available and by your side to help you. He  will not 
be giving you advice during the course of the trial unless you 
shall ask him for it. D o  you have any questions you want to 
ask me concerning what I have just said to you and to him?" 

The defendant answered that  he had no questions and no objections 
to Mr. Downing being with him. 

The trial then proceeded and the State offered evidence tending 
to show: The victim, Mary Diane Johnson Smith, a bride of nine 
days, lived with her husband in a house trailer on a rural road off 
Highway #210 in Bladen County. She returned home from work 
about 4:45 p.m. on 7 October 1968. When the deceased's husband re- 
turned from work about 6:30 p.m. his wife was not a t  home; his 
razor, a class ring, a pair of trousers, a pair of shoes, and a small 
train case containing $360 were missing from the trailer. A sixteen- 
gauge shotgun was standing unloaded in the corner although i t  had 
been loaded when the husband left for work tha t  morning. 

At approximately 7:30 p.m. Deputy Sheriff King went to the 
Smith trailer and, with the aid of another deputy and other people, 
made an examination of the trailer and a search of the immediate 
surrounding area. The body of the deceased, clad in underclothes and 
a shirt, was found in the bottom of a shallow drainage ditch in a 
field across the road from the trailer. There was a hole in the  back 
of her head approximately one inch in diameter and another hole 
in the left temple a little larger than the one in the back of her head. 

Deputy King observed automobile tracks in the vicinity leading 
to a spot of blood which covered an area of about two and one-half 
feet. The tracks then led to a soybean field and circled back by the 
blood spot. The deputy poured a cast of the tire prints for identi- 
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fication purposes. A pair of safety boots was also found in the drain- 
age ditch about thirty feet east of the body of t,he deceased. 

On the morning of 9 October 1968, in response to a call from au- 
thorities in Fayetteville, Sheriff Allen and Deputy King of Bladen 
County and two other officers went to Fayetteville and received 
custody of the defendant and a 1967 white Chevrolet automobile. 
The automobile had four practically new tires bearing the marking 
"Pure Pride" on the sidewall. This siime marking was present in thc 
tracks found by Deputy King in the soybean field. The automobile 
was examined, and soybean plants and soil were removed from the 
chassis of the automobile. The soil and soybeans taken from the car 
were compared with samples taken from the soybean field where the 
body was discovered, and the samples mere found by a chemist with 
the State Bureau of Investigation to be of the same type. 

A t  approximately 9 a.m. on 9 October 1968 Deputy King and 
Agent Bryan of the State Bureau of Investigation began interroga- 
tion of the defendant. They advised him fully of his constitutional 
rights, and the defendant then made a statement to the officers in 
substance as follows: On the morning of 7 October 1968 he got a 
drink of liquor in Wilmington; he saw the keys in the 1967 Chevro- 
let automobile and took the automobile intending to go to  Fayette- 
ville; on the way he stopped a t  a house and took a camera, some 
jewelry, and a tape machine and then went to a second house where 
he got a shotgun, a rifle and some gun shells; he got lost, pulled off 
the highway and slept awhile. When he awoke he drank some more 
liquor and continued on to Fayetteville. H e  passed a trailer, saw the 
door open, and decided to go in and get some more clothes; he found 
Mrs. Smith in the trailer and held the gun on her while he was there, 
telling her she would not be harmed if she did as  he said. He  ate 
some food, took several items from the  trailer including a train case 
containing $360 and other articles, and then ordered Mrs. Smith to 
leave with him in the automobile. He  forced her to take off her 
trousers which he said u7as for the purpose of searching for money. 
When she refused to get into the car and began to run and holler, 
he shot her. H e  put the body in a drainage ditch where he also dis- 
posed of his boots. Then he got into the car and drove across the 
soybean field until he could go no farther; there he turned around 
and returned to the road. Later, he stopped the car somewhere near 
Fayetteville and disposed of the clothes, guns, and other items he 
had taken and then drove on to Fayetteville where he spent the 
night. 

The next day the defendant took the officers to the place in the 



N.C.] SPRING TERM 1970 707 

woods where he had disposed of the articles taken from the houses 
and the trailer, and they recovered the train case belonging to the 
deceased with approximately $360 in it, a shotgun, a rifle, and sev- 
eral other items. 

During the course of the trial defendant did not cross-examine 
the State's witnesses nor did he offer witnesses or testify in his own 
behalf, and a t  the close of the evidence he stated he did not want to 
make a speech to the jury and tha t  he did not want Attorney Down- 
ing to do so. 

At  the close of all the testimony, the court called Dr.  Andrew L. 
Laczko who testified in the absence of the jury tha t  he examined the 
defendant a t  the State Hospital a t  Raleigh while the defendant was 
under his direction, care, and responsibility from 7 February 1969 
until 13 March 1969; and as a result of a request, from the court he 
had attended the trial and observed the defendant; he attempted to 
talk to the defendant but defendant refused to talk to him; he had 
not during his attendance a t  the trial, or in observing the defendant, 
seen or observed anything to  cause him to form an  opinion different 
from that previously expressed as to whether or not he now has s 
psychosis. 

After the jury returned its verdict and the court imposed the 
death sentence, the defendant stated he did not want to appeal. 
However, his attorney moved for a new trial, which motion was over- 
ruled. The attorney then gave notice of appeal and, on a finding by 
the court tha t  the defendant was an indigent, he was permitted to 
appeal without giving security for costs. 

Attorney General Robert Morgan and Deputy Attorney General 
Ralph Moody for the State. 

Downing, Downing & David by Harold D. Douming for defend- 
ant  appellant. 

MOORE, J. 
Despite the fact tha t  defendant did not want to appeal, his 2t- 

torney filed a brief posing four questions for decjsion. 

[I] Defendant contends first that the trial court erred when i t  
admitted defendant's confession and other evidence obtained as a 
result thereof without first inquiring into its voluntariness. Defend- 
an t  did not object to this testimony, so the real question is: should 
the trial court in the absence of an objection inquire sua sponte into 
the roluntariness of an alleged confession offered by the State? We 
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think not. The general rule is stated in 29 Am. Jur .  2d Evidence § 
583 as follows: 

"While there is some authority to the cffect that i t  is the 
duty of the trial court, in the absence of objections by the de- 
fendant, to conduct an inquiry into the admissibility of a con- 
fession, i t  is more generally held tha t  a defendant in a criminal 
case who objects to the introduction in evidence of R confession 
by him, on the ground tha t  i t  was involuntary, should make 2 

timely offer of evidence showing the incompetency of the con- 
fession, or should request tha t  a preliminary investigation of 
the matter be made, which offer or request should be made bs- 
fore the court rules on the evidence offered. Where no proper 
and timely objection to the voluntariness o f  a confession is mude, 
or no request is made for an  examination as to i ts  voluntariness, 
no preliminary examination or hearing is required with respect 
to such question, and the defendant .:annot, upon an  appeal, 
raise the issue that the court erred i n  failing to conduct such a 
preliminary examination." (Emphasis ours.) 

In  State v .  Vickers, 274 N.C. 311, 163 S.E. 2cl 481, Branch, J., 
carefully reviewed the authorities concerning the admission of con- 
fessions, reaffirming the long-established rule in North Carolina that  
admissions or confessions to the police officer would not be rendered 
incompetent solely because defendant was under arrest when they 
were made, and that  an extrajudicial confession is admissible against 
a defendant when and only when i t  was voluntarily and understand- 
ingly made. I n  Trickers the Court held tha t  3 general objection to 
testimony concerning an alleged confession was sufficient to  require 
a voir dire to determine its voluntariness, saying: 

"For a long period of time Korth Carolina has remained 
squarely within the rule tha t  a confession is presumed to  be 
voluntary until the contrary appears (Statc v .  Mays,  225 N.C. 
486, 35 RE. 2d 494; State v .  Rogers, supra [233 N.C. 390, 64 
S.E. 2d 5721 ; State v .  Stubbs, supra [266 K.C. 274, 145 S.E. 2d 
896]),  and that  when a confession is offered into evidence the 
burden is on defendant to show the contrary. State v .  Hamer, 
supra 1240 N.C. 85, 81 S.E. 2d 1931 ; State v. Biggs, 224 N.C. 
23, 29 S.E. 2d 121; State v. Stubbs, supra [266 N.C. 274, 145 
S.E. 2d 8961. However, i t  beconies evident from the authorities 
herein cited tha t  when an alleged confession is challenged by  
objection the necessity for a voir dire hear~ng  in the absence 
of the jury is no longer controlled by these principles. 
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"See 3 Wigmore, 3d Ed., 8 860, 1964 Pocket Supplement, for 
full note and cites as to modern trend in other jurisdictions. 

"We hold tha t  hereafter when the State offers a confession 
in a criminal trial and the defendant objects, the trial judge 
shall determine the voluntariness of the admissions or confession 
by a preliminary inquiry in the absence of the jury." (Em- 
phasis ours.) 

[2] It is no longer the rule tha t  a confession is presumed to be 
voluntary and the burden is on a defendant to show the contrary. 
The burden of showing the voluntariness of a confession is now upon 
the State. State v. Thorpe, 274 N.C. 457, 164 S.E. 2d 171, State v. 
T7ickers, supra. 

I n  both Vickers and Thorpe objections were made to the intro- 
duction of the testimony concerning the alleged confessions. This 
Court has generally held that  there is no necessity for a voir dire 
when there is no objection to the proffered testimony. State v. Stubbs, 
266 N.C. 274, 145 S.E. 2d 896; State v. Camp, 266 X.C. 626, 146 
S.E. 2d 643. Due to "peculiar" circumstances, this rule was relaxed 
to some extent in State v. Pearce, 266 N.C. 234, 237, 145 S.E. 3d 
918, 921. There, speaking for the Court, Higgins, J., said: 

"By reason of the Superior Court's failure for two months 
to appoint counsel as i t  was its duty to do promptly, the pris- 
oner was deprived of the protection from the pressure of ques- 
tionins which an alert attorney could have vouchsafed him. Tn 
the absence of such protection a t  a tiiuc when he was under a 
charge which could cost his life, the officers continued their 
questioning which obvioualp mas for the sole purpose of extract- 
ing damaging admissions. The defendant was in the county jail 
under Superior Court indictment. Severtheless, the admission 
testified to by Mr .  Morris was obtained in the interrogation 
room of the detcct,ive bureau where p e r h a p  the surroundings 
were even less reascuring than his cell in the county jail. We 
hold the admissions to the oficer finally obtained from him in 
this setting were so lacking in voluntary cllaractcr as to make 
them inadmissible as evidence againrt him. True, the record 
fails to show objection to the officer's testimony. However, the 
court, of its own motion, should have excluded the statement as 
involuntary. Under the peculiar circumstances here disclosed. 
we hold the court's failure so to do was prejudicial error." 

[I] The instant rase can be clearly distinguished from Pearce. The 
error there was the continuation of the interrogation over a period 
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of two months while the defendant was in custody on a capital charge 
without benefit of counsel. Here the defendant made his statement 
to the officer the day after the crime was committed after having 
been fully advised by the officer of his constitutional rights; namely, 
he had a right to be silent; anything he said could be used against 
him in court; he had a right to talk to the lawyer for advice before 
he was asked any questions and to have him with him during the 
questioning; if he could not afford a lawyer, one would be appointed 
for him before he was questioned if lie so wished; and if he decided 
to answer questions without a lawyer being present, he had the right 
to stop answering questions a t  any time. He  stated he understood 
his rights, and then made his statement to the officer. There is noth- 
ing in this record to indicate that  the confession was anything less 
than voluntary, and we hold that  in the absence of such indication 
no voir dire is necessary unless there is an objection to the testimony 
concerning the alleged confession. State v. Painter, 265 N.C. 277, 144 
S.E. 2d 6. 

I n  United States v. Inman, 352 IT. 2d 954 (4th Cir. 1965), the 
Circuit Court of Appeals for the Fourth Circuit seemed to take the 
opposite view when i t  said: 

". . . On proffer of the confession, even though there be no 
objection, the court should let the jury withdraw, and then take 
evidence upon the confession and its factual setting. On this 
voir dire the defendant may testify without prejudice to his 
privilege not to take the :dand before the jury, but he may be 
examined or cross-examined cnly with regard to  the origin and 
character of the confession, not upon his innocence or guilt. 
The court will thereupon independently determine whether the 
confession is admissible." 

However, the same Court in &forris v. Boles, 386 F. 2d 395 (4th 
Cir. 1967), cert. den. 390 U.S. 1043, 88 S. Ct. 1640, 20 L. ed. 2d 304 
(1968), later acknowledged that  what was said in Inman did not 
prescribe a rule of constitutional application to prosecutions in state 
courts within the Circuit, but was based on the court's supervisory 
power over district courts within the Circuit. I n  a more recent opin- 
ion written by Judge Burger (now Chief Justice) the Court of Ap- 
peals for the District of Columbia chose specifically not to  follow 
the Inman decision. I n  Woody v .  United States, 379 F. 2d 130 (D.C. 
Cir. 1967), cert. den. 389 U.S. 961, 88 S. Ct. 342, 19 L. ed. 2d 371 
(1967), Judge Burger said: 

"There is dictum in United States v. Inman that  the trial 
judge should sua sponte order a hearing on the voluntariness of 
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a confession and, if he finds i t  roluntary, instruct the jury with 
respect to their role in deciding on the use of the confession. 
Even assuming we were disposed to follow the dictum in Inman, 
which we elect not to do, i t  should be noted tha t  i t  has no ap- 
plication to a situation such as existed here. Not only did appel- 
lant fail to make objection to use of the statements, but he also 
denied making them. 

4t )i 4t 

"We do not rest solely on the futility of remand. Appellant 
never contested the voluntariness of the statements and never 
asked for a hearing on voluntariness; we see no basis for a re- 
mand to afford him an opportunity to make a claim he has 
heretofore eschewed." 

Woody has been approved in State v. Olivia, 183 Neb. 620, 163 N.W. 
2d 112 (1968), cert. den. 395 U.S. 925, 89 S. Ct.  1780, 23 L. ed. 2d 
242 (1969), and in Sfate v. Armstrong, 103 Ariz. 280, 440 P .  2d 307 
(1968). We think this is thc correct rule, and this assignment of error 
is overruled. 

[3] Defendant next a s i g n s a s  error the admission of testimony by 
Deputy Sheriff King concerning the comparison of tire tracks found 
a t  the scene of the crime with the tireq on the car which the defend- 
a n t  admitted he was driving. A plaster cast was made of the tire 
marks a t  the scene ant1 compared with the tires on the 1967 Chev- 
rolet which defendant was using. The car was equipped with four 
tires bearing the trademark of "Pure Pride." The witness, without 
objection, said the tread on the plaster cast was compared with the 
tires and found to be the same. This was simply a statement of fact 
derived from observation of facts presented lo him, and we think i t  
is competent. State v. Jloore, 276 K.C. 142, 171 S.E. 2d 463; State 
v .  Leak, 156 N.C. 643. 72 S.E. 567. Stansbury, N. C. Evidence 129 
(2d ed. 1963). 

[4] Next defendant contends the court erred ir, allowing the tesii- 
mony to the effect that  the defendant was on "work release" the 
d a y  the alleged crime was committed. The defendant himself made 
tha t  statement to the officer, and the officer, without objection, simply 
repeated what defendant told him. The term "work release" does not 
relate to any specific crime or the degree or nature of any crime. 
While i t  is undoubtedly the rule of law that  evidence of a distinct 
substantive offense iq inadmissible to prore another independent 
crime, this rule is subject to well-established exceptions where the 
two crimes are disconnected and not related to each other. Proof of 
the commission of other like offenses to shorn a chain of circumstan- 
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tial cvidence with respect to the matter on trial or to show the iden- 
tity of the person charged is competent. State v. Christopher, 258 
N.C. 249, 128 S.E. 2d 667; State v. Summerlin, 232 N.C. 333, 60 S.E. 
2d 322; State v. Dad,  191 N.C. 231, 131 S.E. 573; State v. Simons, 
178 N.C. 679, 100 S.E. 239; State v. Weaver, 104 N.C. 758, 10 S.E. 
486. The testimony that defendant was on "work release" was com- 
petent as proof of the identity of defendant and as a fact in :he 
chain of events leading up to the commission of the alleged crime. 

[5] The final question posed by the brief filed in beha!f of defend- 
ant is: "Were the solicitor's remarks in his argument to the jury so 
prejudicial as to constitute reversible error?" We think not. The 
solicitor reviewed the evidence and argued with great zeal tha t  in 
view of the brutality of defendant's conduct in connection with the 
killing of Mary Diane Johnson Smith that  the punishment therefor 
should be death and that  the jury should find the defendant guilty 
of murder in the first degree without any recommendation that  pun- 
ishment should be life imprisonment. Prior to 1961 suoh argument 
would have been prejudicial error. State v. Pugh, 250 K.C. 278, 108 
S.E. 2d 649. The General Assembly changed this rule by the enact- 
ment of G.S. 15-176.1 in 1961, which must now be construed with 
G.S. 14-17. G.S. 14-17 reads in pertinent part:  "A murder . . . 
which shall be committed in perpetration or attempt to perpetrate 
any arson, rape, robbery, burglary or other felony, shall be deemed 
to be murder in the first degree and shall be punished with death: 
Provided, if a t  the time of rendering its verdict in open court, the 
jury shall so recommend, the punish~nent shall be imprisonment for 
life in the State's prison, and the court shall so instrcct the jury." 
G.S. 15-176.1 provides: "In the trial of capital cases, the solicitor or 
other counsel appearing for the State may argue to the jury that  a 
sentence of death should be imposed and that  the jury should not 
recommend life imprisonment." 
[6, 71 In this jurisdiction wide latitude is given to counsel in the 
argument of contested cases. Moreover, what constitutes an abuse of 
this privilege must ordinarily be left to the sound discretion of thc 
trial judge. State v. Bowen, 230 N.C. 710, 55 S.E. 2d 466; State v. 
Christopher, supra. However, i t  is the duty of the judge to inter- 
fere when the remarks of counsel are not warranted by the evidence 
and are calculated to mislead or prc.judice the jury, the argument 
and conduct of counsel being largely in the control and discretion 
of the presiding judge. State v. Correll, 229 N.C. 640, 50 S.E. 2d 717. 
Ordinarily, exceptions to improper remarks of counsel during argu- 
ment must be taken before verdict. State v. Hawley, 229 N.C. 167, 
48 S.E. 2d 35; State v. Tyson, 133 N.C. 692, 45 S.E. 838. Such excep- 
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tions, like those to the admission of incompetent evidence, must be 
made in apt  time or else be lost. This general rule has been modified 
in recent years so tha t  i t  does not apply to death cases where the 
argument of counsel is so prejudicial to defendant tha t  in this Court's 
opinion i t  is doubted that  the prejudicial effect of such argument 
could have been removed from the jurors' minds by any instruction 
the trial judge might have given. State v. Miller, 271 N.C. 646, 157 
S.E. 2d 335; State 11. Dockerv, 238 K.C. 222, 77 S.E. 2d 664. 

[5] In the instant case, no objections were made to the solicitor's 
remarks, but after a careful review we hold that  in view of the evi- 
dence in this case and the provisions of G.S. 15-176.1 the argument 
made by the solicitor was permissible. State v. Christopher, supra. 
This assignment of error is overruled. 

This case has caused this Court grave concern bemuse of defend- 
ant'& refusal to accept assistance of counsel or to authorize an ap- 
peal so this Court might review his trial for possible errors. This 
strange and puzzling behavior of defendant under circumstances in- 
volving his life or death has caused us to meticulously review the 
entire record. 

The able trial judge, consonant with the highest tradition of our 
judiciary, fully advised defendant of his rights and painstakingly 
sought to protect those rights throughout cvery step and phase of 
the trial. 

In  the trial we find no error of law which would justify us in 
granting defendant a new trial or in vacating or modifying the judg- 
ment. 

Xo error. 

BOBBITT, C.J.. and SHARP. J . ,  dissenting as to death sentence. 

We vote to vacate the judgment imposing the death sentence. In  
our opinion, the verdict of guilty of murder in the first degree should 
he upheld and the cause remanded for pronouncement of a judgment 
imposing a sentence of life imprisonment. 

The critne was committed on October 7. 1968, when our statutes 
relating to capital punishment for murder in the first degree mere 
G 8. 14-17 and G.S. 16-162.1. I t  was and is our opinion that ,  until 
the repeal of G.S. 15-162.1 on Xlarch 25, 1969. the decisions of the 
Supreme Court of the I'nited States in United States v. Jackson, 390 
U.S. 570, 20 L. ed. 2d 138, 88 S. Ct. 1209 (1968), and in Pope v. 
United States, 392 U.S. 651, 20 L. ed. 2d 1317, 88 S. Ct. 2145 (1968), 
rendered invalid the death penalty provisions of G.S. 14-17. The 
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reasons underlying our opinion h a w  been stated fully in the dis- 
senting opinions in State v. Spence, 274 N.C. 536, 164 S.E. 2d 593, 
and in State v. Atkinson, 275 N.C. 288, 167 S.E. 2d 241, and in 
State v. Hill, 276 N.C. 1, 170 S.E. 2d 885 (1969). See also our dis- 
senting opinion in State v. Roselsoro, 276 X.C. 185, 171 S.E. 2d 886, 
and in State v. Sanders, ante, 598, 174 S .E .  2d 487. Repetition is 
unnecessary. 

G.S. 15-162.1 was repealed by Chapter 11'7, Session Laws of 1969. 
The 1969 Art,  if construed to providc greater punishment for murder 
in the first dcgree than the punishment provided therefor when the 
crime was coinniitted, would, in that  respect, be unconstitutional as 
ex post facto. 16 Am. ,Jur. 2d Constitutional Law 8 396. I n  our view, 
if the death penalty provisions of G.S. 14-17 were invalid on October 
7, 1968, when the crime mas committed, they were invalid as to  this 
defendant in April, 1969, when he was tried, convicted and sentenced. 

(Filed 12 June 1970) 

I. Constitutional Law 3 29; Criminal Law 3 136; Homicide 5 31- 
due process - capital rase - jury determination of guilt and pun- 
ishment 

I t  ii: not a d e ~ ~ i a l  of due proc3e.ss that G.S. 14-21 allows the same jui'y 
in a capital cage to determine a deftmilant's guilt or innocence and to 
recomn~end life imprisonn~ent upon a verdict of guilty. 

2. Criminal Law 8 66- in-court identification of defendant - identiti- 
cation based on observation at crilr~e scene 

The record in a rape prosecution clcarly establishes that the prosecut- 
ing witness' in-court identification of thc defendant a s  one of her assailants, 
which itlentificntion n a q  ;:made nithont objection by defendant, was  based 
upon her observation of the defendant im~nctli:rtely before and during the 
time the rarle was con~nlittcd ; and conse~~nently the in-court identification 
~ w s  admiwible notnitllstantling defentlai~t's contention that  the in-court 
idelltifieation \va\ taintrtl 1)s a n  :~llegetlly illi~?:ll identification of defend- 
ant a t  the polite itation. 

3. Criminal Law # 16% objection to evidence - motion to strike 
When a specific clliestion iq aslied, objection shnuld be made before the  

witness has time to answer: however, when admissibility is  not i n d i c a t d  
by the question and  only hecornes apparent hy the content of the answer, 
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objection should he made immediately by a motion to strike the answer 
or t he  objectionable part  of it. 

4. Criminal Law 5 162-- incompetent testimony - waiver of objection 
Failure to object in ap t  tune to incompetent testimony results in v 

waiver of objection unless the evidence is forbidden by statute or results 
from questions asked by a trial judge or a juror. 

5. Criminal Law § 91- adversary natl~rc of criminal trials 
Under our system of jurisprudence the tr ial  of criminal cases is adver- 

sary ~ I I  nature. 

6. Criminal Law 8 1 4 6  nature of appellate review - defendant re- 
stricted to theory of trial 

I n  accused, represented by counsel, will not be allowed to  choose one 
theory of trial and, upon a n  adverse verdict. call upon the  appellate 
court to grant  relief on the ground tha t  the presidiug judge should have 
intervened and guided l ~ i s  defence to another theory. 

7. Criminal Law 5 161- broadside assignment of error 
An asqignnient of error which attempts to ylesent several questions cf 

law is broatl4dt. and ineffecti~e. Rule of Prwt ice  in the  Supreme Court 
KO. 19(3). 

8. Criminal Law 5 176- review of nonsuit motion - challenge to evi- 
.dence 

In  reviewing a n  escel~tion to the denial of a motion for  nonsuit, the 
Supreme Court in this caw ronsideretl al l  evidence admitted a t  the 
trial, whether competent or incompetent; consequently, the nonsuit mo- 
tion did not properlg bring challenged testimony before the Court for  review. 

9. Criminal Iiam 9 60- identification of defendant - voir dire- 
necessity for objection 

In proper cases the coil. dire procedure may he invoked concerning iden- 
tification t e~ t imony :  ho\vever, the defendant must a t  l e a d  enter a gen- 
era l  objection beforc. w c h  procedure is invoked. 

10. Criminal Law 5 60-- pllotographic identification of defendant - 
contention of suggestiveness 

The procedure nhereby a rape ~ i c t i m  identified her assailants from 15 
or 20 photographs iupplietl by 11olice officers. ltcld free from any sug- 
wstivenesu tha t  n~ igh t  ha \ e  ei\ Pn risr  to a snhstantial likelihood of mis- 
~tlt~mtification, and thele is no nierit to the defendant's contention that  the 
victim's iubsequent in-court identification of hirr. as  one of t he  assailants 
\ \ a s  tainted by the identification from the photographs. 

I l .  Criminal Law (i 80-- cross-examination of defendant -prior 
carimes - discretion of court 

When a defendant 3oluntarilp hecolnes a witness in his own behalf, h e  
may be cross-ewrnined with r eyxc t  to l~revious convictions of crime; 
whether the cross-examination goes too f a r  o r  is unfair is  a matter largely 
within the discretion of the trial judge. 
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12. Cr imina l  L a w  86- cross-examination of de fendan t  - p r i o r  
c r imes  - absence  of p re jud ice  

When the defendant took the  stand in hi.: own behalf in a rape prose- 
cution, i t  was  competent for the  sclicitor to (dross-examine the defendant 
about his con~iction.: in h'ew York; and defendant's answers   hat he  had 
been convicted of "fighting the girl that I hnve the kids by" and also 
had been charged with nonsupport were not prejudicial where he had 
previously admitted. without objection, tha t  he had been convicted of 
malicious injury to property, assault with a deadly weapon, public drunk- 
enness, disorderly conduct, assault, nonsupI>ort, violation of prohibition 
laws, and escape. 

SHARP, J.. concuw in result. 

APPEAL by defendant from Seay, J., a t  3 Xovember 1969 Crim- 
inal Session of FOHSYTH Superior Court. 

Defendant was tried on a bill of indictment charging him with 
the rape of F m n i ~  P. Dillard on or about 5 September 1969. 

The evidence pertinent to  decision in this case is narrated below. 

Fannie P. Dillard. the prosecuting witness, testified tha t  on the 
night of 4 September 1969 she left her home a t  a late hour in order 
to purchase a sandwirh and a drink of wine. The store where she in- 
tended to purclhasc the sandwich was closed and she decided to go 
to a "drink house" to get a drink of wine, but upon arriving she 
found i t  to be closed for the night. A man was sitting on the porch 
and upon her promise to pay him one dollar so tha t  he could buy 
a drink of gin for himself, he escorted her to another "drink house." 
He  left after she paid him the one dollar. When the prosecuting wit- 
ness entered the c+tabli~hmcnt,  she noticed a clock which indicated 
that  the time was 12:06 -4.11. She there purchased two 50d drinks 
of wine. She testified, "And when I got up to leave my legs were 
wobbly and I staggered and I said out loud, 'Oh, I wish Sonny was 
here to walk me home . . . because I am afraid the police will 
get me.' . . . After I made tha t  statement Tyrone Blackwell, 
that  I did not know but I have since learned, said, 'Lady, I will 
walk you home.' " The witness ihereupon, without objection on the 
part  of counsel for defendant, identified defendant Tyrone Black- 
well as being one of the persons who raped her. She said tha t  she ac- 
ceptcd his offer to walk her home and tha t  when they left the drink 
house "we went on out the door and we started across the porch and 
when we started down the stairs he reached to embrace me around 
my waist and I did likewise. And I said jokingly to him, "I will give 
you ten dollars to walk me home'; that  I only lived three blocks, 
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on the corner of Chestnut and Seventh. And when I said that,  Ty- 
rone said back to me, 'Baby, I will walk you home for nothing.' " 
Defendant convinced her that  they should detour through a housing 
project called "Patterson Court", and as they proceeded through 
Patterson Court four men emerged from a vacant lot and came to- 
ward them. She was surrounded by the men, and defendant and an- 
other man drug her to an old shed where defendant first raped her 
and she was then raped by two other men. Shc identified one Jesse 
Williams as being the second man who raped her and testified t h a t  
Williams struck her in the face several times. After the third man 
raped her, they all ran. She never identified the third man. She then 
found her way out of the shed and was walking down a driveway 
when another unidentified man grabbed her. She was then close t o  
her house and began to call for help and to struggle with her assail- 
ant. h neighbor, one Mozelle Booker, summoned two men to her aid 
and the unidentified assailant fled. She was taken to a hospital where 
she was admitted for emergency and further treatment. 

Concerning her ability to observe the assailants, she said: 

"I t  was not dark. There was plenty of light coming over that  
hedge wall. I could see them very well when they got on me. 
The light was coming from that street light direct opposite the 
driveway. I would say i t  is almost 5evmty-five feet (from the  
shed to the ctrcct) but there was plenty of light coming back 
up there." 

On cross-examination by defense counsel, prosecuting witness 
was questioned as to how .he identified the men who raped her. 
She testified: 

MR. HAYES: Did you know Tyrone - Tyrone Blackwell? 

-1. S o ,  sir. I did not know him. 

Q. Under what circumstances did you identify him? 

A. I picked his picture. 

Q. Where? 

A. I picked liib picture in the sheriff's office -no, I picked 
his picture a t  my home. Detective Koontz brought pictures out 
to my bedroom and I picked his picture there. 

Q. These pictures - were there more than one? 

-1. There was a whole lot of pictures. 

Q. Of him? 

A. I don't know if more than one was of him or not but 
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there was a whole lot of pictures. They won't tell you anything. 
They just give you pictures to look at,. 

Q. And after you picked his picture did you later on pick 
him out of a lineup or anything of that  sort? 

A. No, sir. 

Q. Did you later on see him? 
A. Yes sir. I saw him in the detective's office. 

Q. After you had picked his picture? 

A. After I had picked his picture and he had come in, I 
saw him in the detective's office. 

Q. What  process was undertaken in connection with iden- 
tifying him there? 

A. Well, I don't know what they said to him before they 
sent out for me but when I went in they asked him had he ever 
seen me before and they talked to me and they told him to talk 
to  me. And we talked to each ohher and then they took me out 
and they asked me if he was the man. They told me if he was 
the  man to tell them-if he wasn't the man to say No;  if he 
was the man to tell them. 

Q. H e  told you he had never seen you before, didn't he? 

MR. YOKLEY: OBJECTION, your Honor. 

T H E  COURT: SUSTAINED. EXCEPTION NO. 4. 

Q. Well, was he instructed there in the detect,ive's office to 
hug you? 

A. Yes, I asked them to ask him to embrace me around my 
waist. 

Q. What was that  for? 

A. Tha t  was to see how near I come to his shoulder. 

Q. Well, you could tell how near you came to his shoulder 
without embracing him, couldn't you? 

A. I wanted proof. 

Q. You could have stood beside him, couldn't you? 

A. I perhaps could have but i t  was my privilege to ask 
and be very careful. 

Q. For an embrace? 

A. Yes. 
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. . . .  
"(I saw the defendant Blackwell a t  the Winston-Salem Po- 

lice Department after I had identified his photograph) and I 
noticed he was bald headed. He  had cut and shaved his hair 
off, and he had a white earring in his ear. (His hair was not 
like that  on the night of September 4, 1969) no, sir." 

The State also offered Detective Sergeant Koontz of the Winston- 
Salem Police Department, who testified in corroboration by reading 
to the jury a statement made by Fannie Dillard. 

Defendant offered evidence in the nature of an alibi, and testi- 
fied in his own behalf. He stated that  he had never seen the prose- 
cuting witness. 

The jury returned a verdict of guilty of rape with recommenda- 
tion that punishment be imprisonment for life in the State's prison. 
From judgment entered upon the verdict defendant appealed to this 
Court pursuant to G.S. 7A-27 ( a ) .  

Attorney General Morgan and Deputy Attorney General Bullock 
for the State. 

James M. Hayes, Jr., and W. Warren Sparrow for defendant. 

[I] Defendant first contends tha t  he is deprived of due process 
because t,he provisions of G.S. 14-21 allowed the same jury in this 
capit'al case to determine his innocence or guilt and to recommend 
imprisonment for life upon a verdict of guilty. 

Defendant correctly concedes that  this argument is contrary to 
Korth Carolina authority. We adhere to the decisions of this Court. 
State v. Roseboro, 276 N.C. 185, 171 S.E. 2d 886; State v. Hill, 276 
N.C. 1, 170 S.E. 2d 885; State v. Ruth, 276 N.C. 36, 170 S.E. 2d 897; 
State v. Atkinson, 275 N.C. 258, 167 S.E. 2d 241; State u. Spence, 
274 K.C. 536, 164 S.E. 2d 593. 

121 Defendant also assigns as error the failure of the trial court 
to grant his lnotion for judgment as of nonsuit. His motion is _Founded 
on the contention that  the vital in-court identification by the prose- 
cuting witness was talnted by illegal out-of-court identification, 
thereby making all testimony relative to identification inadmissible. 

Defendant's counsel made no objection to the in-court identifica- 
tion by the prosecuting witness, nor did he move to strike the testi- 
mony concerning the in-court identification. On cross-exanmation 
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he elicited testimony concerning identification of defendant, by photo- 
graph and the testimony concerning identification of defendant by a 
confrontation in the police station. 

131 When a specific question is asked, objection should be made 
before the witness has time to answer. However, when admissibility 
is not indicatcd by the question and only becomes apparent by the 
content of the answer: objection should be made immediately by n 
motion to strike the answer, or the objectionable part  of it. Stans- 
bury, Korth Carolina Evidence 2d, § 27, a t  51; State v .  Battle, 267 
N.C. 513, 148 S.E. 2d 599; State v. McKethan, 269 N.C. 81, 152 S.E. 
2d 341. 

141 Failure to object in ap t  time to incompetent testimony results 
in a waiver of objection so that  admission of the evidence will not 
be reviewed on appeal unless the evidence is forbidden by statute 
o r  results from questions asked by the trial judge or a juror. State 
v. lMcIiethan, supra; State v. Baftle, supra; State v. Warren, 236 
lT.C.  358, 72 S.E. 2d 763; State v. ilferrick, 172 N.C. 870, 90 S.E. 257. 

It is apparent that defendant's able and experienced trial lawyer 
chose to waive the right to interpose objection for the purpose of 
high-lighting and accentuating his skillful attack by cross-examina- 
tion on the rrracity and credibility of the prosecuting witness' tes- 
timony. 

15, 61 Both this Court and the United States Supreme Court 
recognize that under our system of jl~risprudence the trial of crim- 
inal cases is ndvcrsary in nature. To hold that  an accused, repre- 
sented by counsel, may choose one theory of trial and, upon an ad- 
v r s e  verdict, call upon the appellate court to grant relief on the 
ground that the presiding judge should have intervened and guided 
his dcfcnse to another theory, would destroy the adversary system 
of trial and further tilt the scales of justice in favor of the criminal 
by prolonging ad infinitmn the pronounceincnt of judgment in crim- 
inal cases. 

The exceptions upon which this assignment of error is based are 
Exceptions Xos. 4, 6, 7 and 9. Exception 4 relates to a ruling on evi- 
dence when prosecuting witness was under cross-examination. She 
had testified concerning the identity of defendant a t  the police sta- 
tion. She was asked: 

Q. He told you he had never seen you before, didn't he? 

hlR. YOKLEY: OBJECTION: your Honor. 

T H E  COURT: SUSTAINED. EXCEPTION NO. 4. 
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[7] Exception No. 6 concerns a question on direct examination 
relative to identification of defendant from photographs. The record 
sl1ows: 

Q. At  that  time when you selected those photographs did 
you know the photographs matched the names that you had 
given Officer Koontz? 

MR.  HAYES : OB,JECTIOK. 

T H E  COURT : OVERRULED. EXCEPTION NO. 5. 
A. No, sir. 

Exceptions 7 and 9 relate to denial of defendant's motion for non- 
suit at  the close of the State's evidence and a t  the close of all the 
evidence. This assignment of error does not comply with our Rules 
because i t  attempts to present several different questions of law in 
one assignment, thereby becoming broadside and ineffective. Stale 
v. Kirby, 276 N.C. 123, 171 S.E. 2d 416; Hines v. Prink and Frinlc 
v. Hines, 257 N.C. 723, 127 S.E. 2d 508; Rule of Practice in the Su- 
preme Court No. 19 (3) .  

[8] Further, when this Court passes upon an exception to the trial 
court's refusal to grant a defendant's motion for judgment as of non- 
suit, i t  must consider all evidence admitted a t  the trial, whether 
competent or incompetent. Thus, it is apparent that defendant's mo- 
tion for judgment as of nonsuit did not challenge the evidence iden- 
tifying defendant so as to properly bring it before us upon appeal. 
State v. Stallings, 267 K.C. 405, 148 S.E. 2d 252; State v. Mitchell, 
265 N.C. 584, 144 S.E. 2d 646. 

[9] In  this jurisdiction, when the State offers a confession by a de- 
fendant, and the defendant objects, the proper and better procedure 
requires the trial judge to excuse the jury and in its absence hear 
evidence, find facts, and thereupon determine the admissibility of 
the evidence. Stale v. Wright. 274 H.C. 84, 161 S.E. 2d 581; State 
v. Vickers, 274 N.C. 311, 311, S.E. 2d 481; State v. Gray, 268 N.C. 
69, 150 S.E. 2d 1. However, such evidence is not necessarily rendered 
incompetent by failure to hold a voir dire hearing, State v. Williams, 
274 N.C. 328, 163 S.E. 2d 353. In proper cases the voir dire pro- 
cedure may be invoked concerning identification testimony; how- 
ever, defendant cannot challenge an in-court identification so as to 
obtain a voir dire hearing, and a ruling on the offered testimony nn 
the basis that  i t  was "tainted" by prior photographic identification 
procedures, a "line-up", or other in-custody confrontation without, 
a t  least, R general objection. This Court still adheres to the rule re- 
quiring a t  least a general objection hp defendant before the voir dire 
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procedure is invokcd. State 2) .  Vickers, supra. See also: Woody .v. 
L'nited States, 379 F. 2d 130 (D.C. Cir. 1967) ; Morris v. Boles, 286 
F 2d 395 (4th Cir. 1967). 

The Rules of the Supreme Court have been dictated by experi- 
ence and stem from a desire to expedite business. They are manda- 
tory and will be enforced. However, because of the seriousness of 
the charge and the severity of the punishment necessarily imposed 
upon the return of the verdict of guilty in this case, we have further 
considered this record. 

[ lo]  We first consider defendant's contention tha t  the pretrial 
identification of defendant by photograph was improper and tainted 
the in-court identification of defendant. 

This identification by photograph was made before any personal 
confrontation between the prosecuting witness and defendant, be- 
fore he was served with warrant, and apparently before defendant 
was in custody. The prosecuting witness had been given the names 
of defendants by some person and she had ir! turn given their names 
to the police. The names furnished were not names of persons known 
to her. Thereafter, Officer Koontz presented her with fifteen or 
twenty photographs to examine in an attempt to identify her assail- 
ants. She picked defendants' photographs without any information 
as to which photograph was a likeness of each defendant. She was 
then told that she had chosen t!~e photographs of the men whose 
names she had furnished to the police. In  connection with this iden- 
tification process, the prosecuting witness testified: ". . . there was 
n whole lot of pictures. They won't tell you anything. They just give 
you pictures to look at." Shc selected this defendant's photograph 
from the group as being one of the men who raped her. 

In  Simmons v. Cnited States, 390 TJS. 377, 19 L. ed 2d 1247, 58 
8. Ct.  967, the United States Supreme Court stated: 

"We are unwilling to prohibit its employment (initial identifi- 
cation by photograph), either in the exercise of our supervisory 
power or, still lees, as a matter of constitutional requirement. 
Instead, we hold that each case must be considered on its own 
incts, and that  convictions based on eyewitness identification a t  
trial following a pretrial identification by photograph will be 
set aside on that  ground only if the photographic identification 
procedure was so impermissibly suggestive as to give rise to a 
very substantial likelihood of irreparable misidentification. . . ." 

This record does not show that the procedure used in identifying 
defendant by photograph was so suggestive "as to give rise to a very 
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substantial likelihood of irreparable misidentification." The use of 
the photographs was proper and did not taint the in-court identifi- 
cation. 

We are well aware of the rules adopted by the cases of United 
States v. Wade, 388 U.S. 218, 18 L. ed 2d 1149, 87 S. Ct. 1926; Gil- 
bert v. California, 388 U.S. 263, 18 L. ed 2d 1178, 87 S. Ct. 1951; 
and Stovall v. Denno, 388 U S .  293, 18 L. ed 2d 1199, 87 S. Ct. 1967. 
which hold that in cases of in-custody identification where there was 
a "line-up" or a presentation of the suspect alone to the witness, 
the suspcct has the constitutional right to have counsel present, and 
when counsel is not present, testimony of witnesses' identification 1s 
inadmissible and renders inadmissible any in-court identification of 
the suspect unless i t  is first determined that the in-court identifica- 
tion is of independent origin and is untainted by the illegal line-up 
or other in-custody confrontation. 

The instant case is distinguishable from Wade v. United Slates, 
supra, and Gilbert v. California, supra. In  Wade, the defendant's 
counsel moved to strike the courtroom identification after the con- 
frontation testimony was elicited on cross-examination. I n  Gilbert, 
defendant's counsel moved, in the absence of the jury, to strike as 
soon as the in-court testimony was offered. In the instant case n o  
such motion was ever made. I n  United States v. Wade, supra, i t  is 
stated: 

"We think i t  follows that  the proper test to be applied in 
these situations is tha t  quoted in Wong Sun v. llnited States, 
371 U S .  471. 488, 9 L. ed 2d 441, 445, 84 S. Ct. 407, ' "[Wlhether. 
granting establishment of the primary illegality, the evidence 
to which instant objection is made has been come a t  by ex- 
ploitation of that  illegality or instead by means sufficiently dis- 
tinguishable to be purged of the primary taint."' * " * Ap- 
plication of this test in the present context requires consideration 
of various factors; for example, the prior opportunity to oh- 
serve the alleged criminal act, the existence of any diwrepancy 
between any pre-lincup description and the defendant's actual 
description, any identification prior to lineup of another per- 
son, the identification by picture of the defendant prior to t l ~  
lineup, failure to identify the defendant on a prior occasion. 
and the lapse of time between the alleged act and the lineup 
identification. It is also relevant to considcr those facts which, 
despite the absence of counsel. are disclosed concerning the 
conduct of the lineup." 

In the instant case defendant had ample opportunity to observe 
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defendant; there was no discrepancy between defendant's actual de- 
scription and the pre-lineup description; there was no identification, 
prior to the ~n-custody confrontation, of another person; there was 
an identification by picture of defendant prior to the in-custody con- 
frontation; there was no failure to identify defendant on a prior oc- 
casion; and the in-custody identification was made within five or 
six days of the alleged criminal act. 

[2] We think this record clearly establishes tha t  the in-court iden- 
tification was b a d  upon observation of the suspect immediately be- 
fore and a t  the time the crime was committed, so tha t  the in-court 
identification was of independent origin and untainted by any jl- 
legality in the idcntificatlon \y photograph or the in-custody con- 
frontation. 

For reasons stated, this assignment of error is overruled. 

Defendant a~s igns  as error the admission in evidence of a portion 
of thc~ iolicitor's cross-examination of defendant, as follows: 

(2. What were you charged and convicted of in New York? 

MR. HAYES: OBJECT, your Honor. 

THE COURT: OJ'ERRULED. EXCEPTION NO. 8. 

A. I don't mind telling. I was charged and convicted of 
hghting the girl that I have the kids by. I was charged (also) 
with nonwpport but she dropped the charges. Tha t  is all I re- 
incnlber a t  the time. 

[II, 121 When a defendant voluntarily becomes a witness in his 
ow11 Iwlialf, lie may bc cro>s-examined with respect to previous con- 
victions of crime. The answers given are concluqive and are ad- 
niissiblc as affecting his credibility as s( witness. Whether the cross- 
exnniinntion goes too far or is unfair is a matter for determination 
of the trial judge and rests largely in hi.3 sole discretion. Sta te  v. 
BTOUY~, 266 N.C. 55. 145 S.E:. 2d 297; S t a t e  v. Shefield, 251 N.C. 309, 
111 S.E. 2d 195;  stat^ I\-eal, 222 N.C. 546, 23 S.E. 2d 911; S t a t e  
v. Nowie, 213 N.C. 782. 197 S.E. 611; Stansbury, Korth Carolina 
Evidence, 2d ed., S 112: Stntc v. Snzpes, 166 K.C. 440, 81 S.E. 409; 
and S t a t e  v. Li t t l e ,  174 X C. 793. 94 S E 97. Herc, no abuse of dis- 
cretlon is shown and the question is within the scope of proper 
cross-evamination. Defendant shows no prejudice because he had 
previcusly admitted, without objection, that he had been con- 
victed of malicious injury to property, assault with a deadly weapon, 
public drunkenness, disorderly conduct, a s ~ a u l t ,  nonsupport, viola- 
tion of prohibition l a m .  and escape. 
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This assignment of error is without merit. 

In  the trial below we find 

No error. 

SHARP, J., concurs in result. 

L O X N I E  RAPT'OX S U R R A T T  v. STATE O F  S O R T H  CAROLISA 

S o .  45 

(EYlecl 12 June 1950) 

1. Habeas Corpus + determination of legality of restraint 
Superior court properly denied a prisoner's petition for writ of habeas 

corpus, where it made findings tha t  the court which tried the  prisoner 
lntl jurisdiction over both the prisoner and the offense a t  the time of his 
trial and that  the judgment entered was authorized by law. 

2. Habeas Corpus .Ej 4- review of habeas corpus proceedings 
Except in cases involring the custody of minor children a n  appeal is 

not allowed from a judgnlent entered in a habeas corpus proceeding. such 
juC,gnent being reviewable on1.r by way of cc'rtiol'ari if the court in its 
discretion chooses to grant  such writ. 

;ZPPEAL by petitioner under G.S. 7X-3011) from decision of the 
Nortl: Carolina Court of Appeals in 7 X.C. App. 398, 172 S.E. 2d 102. 

At the 18 March 1963 Session of Davidson Superior Court, pe- 
titione:, indicted for murder in the fir>t degree, through counsel en- 
tered a plea of guilty of murder in the ~econd  degree and was sen- 
tenced to a prison term of not les. than 25 nor more than 30 years. 
At the same term he also pleaded guiIty to a charge of breaking, 
entering, and larceny and was sentenced to a prison term of 7 to 10 
years, to begin a t  the expiration of the sentence imposed on the 
murder charge. Petitioner is now serving these sentences. 

In  June, 1968 petitioner filed a l~etition for a writ of habeas 
corpus which was heard before Judge illlcn Gwyn. ,Judge Presiding 
a t  the November, 1968 Special Criminal Session of Davidson County 
Superior Court. Judge Gmyn took the petition under advisement but 
rendered no decision thereon. On 9 May 1969 petitioner, represented 
by court-appointed attorney, was allowed io  withdraw the petition 
filed before ,Judge Gwyn On 17 June 1969 he filed an amended ap- 
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plication for writ of habeas corpus alleging that  his imprisonment 
is illegal because of constitutional violations in connection with his 
arrest and trial. A hearing was held on this amended application on 
2 October 1969 before Judge Hubert May, Judge Presiding a t  the 
22 September 1969 Criminal Session of the Superior Court of Da-  
vidson County. After hearing the testirnony of the petitioner and his 
witnesses, Judge May held that petitioner was lawfully restrained 
and denied petitioner's prayer that  he be released. Petitioner ap- 
pealed to the North Carolina Court of Appeals. I n  an opinion writ- 
ten by Britt, J., concurred in by Brock and Graham, JJ., the appeal 
was dismissed for the reason that  no appeal lies from a judgment 
rendered on a return of a writ of habeas corpus to obtain freedom 
from restraint, review being solely by certiorari. The Court of Ap- 
peals, treating the purported appeal ns a petition for certiorari, de- 
nied certiorari. 

Attorney General Robert Morgan and 8ta.f Attorney Ed~card L. 
Eatman, Jr., for the State. 

Will iam H .  Steed for petitioner uppellant. 

The petitioner appealed to this Court under G.S. 7A-30(1). 

Judge May, in the judgment entered 2 October 1969, found that  
the Superior Court of Davidson County had jurisdiction over both 
the petitioner and the offense at the time of his trial and that  the 
judgment entered was authorized by law. Upon this finding Judge 
May properly denied the petition for writ of habeas corpus. State 
v. Cannon, 244 N.C. 399, 94 S.E. 2d 339. The Court of Appeals cor- 
rectly held that except in cases invol~ring the custody of minor 
children an appeal is not allowed from a judgment entered in a 
habeas corpus proceeding, such judgment being reviewable only by 
way of certiorari if the court in its discretion chooses to grant such 
writ. State v. Lewis, 274 N.C. 438, 164 S.E. 2d 177; I n  re Lee Croom, 
175 N.C. 455, 95 S.E. 903; 4 Strong's h'. C. Index 2d, Habeas Corpus 
0 4. 

The Court of Appeals dismissed the appeal and in its discretion 
refused to grant certiorari. I n  this we find no error. 

The decision of t,he Court of Appeals is 

Affirmed. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 

BRAKE V. HARPER 

No. 82 PC. 

Case below: 8 K.C. ,4pp. 327. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 12 June 1970. 

E P P S  v. MILLER 
S o .  73 PC. 

Case below: 7 N.C. App. 656. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 24 June 1970. 

MARKETIiYG SYSTEMS v. REALTY CO. 

S o .  77 PC. 

Case below: 8 N.C. App. 43. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals allowed 12 June 1970. 

NEEKS v, ATKESON 

Yo. 61 PC. 

C a v  below: 7 S . C .  App. 631. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals allowed 12 June 1970. 

HIGHWAY COlIMISSIOS v. REEVES 

S o .  78 PC. 

Case helow: 8 K.C. App. 47. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied 24 June 1970. 

IS R E  WHICHARD 

S o ,  15. 

Case below: 8 N.C. hpp .  154. 
Motion of Attorney General to dismiss appeal allowed and pe- 

tition for stay of cxecution denied 24 June 1970. 
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STATE v. M I D G E T T  

No. 14. 

Case below: 8 K.C. App. 230. 
Motion of Attorney General to dismiss appeal allowed and pe- 

tition for stay of execution denied 24 June 1970. 

STATE v. TAYLOR and STATE .v. CHAPMAN and STATE v. 
ABERNETHY 

No. 64 PC. 

Case below: 8 X.C. App. 88. 

Petition for writ of certiorari to Xorth Carolina Court of Ap- 
peals denied 24 June 1970. 

SUPPLY CO. v. MOTOR LODGE 

No. 65 PC. 

Case below: 7 S . C .  App. 701. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals allowed 24 June 1970. 

TICKLE v. INSULATISG CO. 

No. 63 PC. 

Case below: 8 K.C. App. 5. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 12 June 1370. 

TIGHTS,  IKC.  v. HOSIERY CO. 

No. 54 PC. 

Case below: 7 N.C. App. 369. 
Petition for writ, of certiorari to North Carolina Court of Ap- 

peals denied 12 June 1970. 

YAGGY v. B.V.D. CO. 

No. 67 PC. 

Case below: 7 N.C. App. 590. 
Petition for writ of certiorari to North Carolina Court of Ap- 

peals denied 12 June 1970. 
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YODER v. BOARD OF COMMISSIONERS 
No. 62 PC. 
Case below: 7 N.C. App. 712. 

Petition for writ of certiorari to North Carolina Court of Ap- 
peals denied 12 June 1970. 





APPENDIXES 

4MENDMENT TO RULES GOVERNING 
ADMISSION TO T H E  
PRACTICE O F  LAW 

GENERAL RULES O F  PRACTICE 
FOR T H E  SUPERIOR AND DISTRICT COURTS 

SUPPLEMENTAL TO T H E  
RULES OF  CIVIL PROCEDURE 

ADOP'TED PURSUANT TO G.S. 7A-34 





RU1,ES GOVERNING ADMISSION TO THE 
PRACTICE OF LAW 

The following amendment to the Rules Governing Admission to 
the Practice of Law in the State of North Carolina was duly adopted 
a t  a regular quarterly meeting of the Council of The North Car- 
olina State Bar. 

Rule VII,  Section 1, (5)  of the Rule- Governing Admission to 
the Practice of Law in the State of S o r t h  Carolina is amended by 
rewriting Rule T'II, Section 1, (51 as appcars in 275 N.C. 695 as 
follows : 

(5) Prove to the satisfaction of the Board that  he has been 
actively and substantially engaged in the practice of law 
in the state or states of his former residence during a t  least 
five (5)  years out of the last eight (8) years immediately 
preceding the filing of his application with the Secretary. 
Serving as a judge of a court of record or as a full time 
teacher in a law school approved by the Board may be 
deemed practicing law ~ i t h i n  the meaning of this rule, 
and t ime  spent teaching lair z n  LVorth Carolznu on a full 
t ime  basis i n  n law school approved b y  the Board m a y  be 
conszdered as * 'pmcticc of lair zn the state or states of his 
former residence". Timc spent in active military service 
of the United States, not to exceed five ( 5 )  years, may be 
excluded in computing the e ~ g h t  (8) year period re fp~r td  
to hereinabove ; 

.NORTH CAROLINA 
WAKE C O C S T Y  

I, B. E .  James, Secretary-Treaburer of The North Carolina State 
Bar,  do hereby certify that  the foregoing aniendinent to the Rules 
of The Board of Law Examiners and Rules and Regulations of The 
Korth Carolina State Bar  have been duly adopted by the Council 
of The North Carolina State Bar  a t  :L regular quarterly meeting of 
said Council. 

Given over my hand and the seal of The Sor th  Carolina State 
Bar,  this the 9th day of September, 1970. 

B. E. JAMES, Secretary-Treasurer 
The Sort11 Carolina State Bar 



After examining the foregoing amendment to  the Rules of the 
Board of Law Examiners as adopted by the Council of The North 
Carolina State Bar, i t  is my opinion that  the same is not incon- 
sistent with Article 4, Chapter 84 of the General Statutes. 

This the 10th day of Sept,ember, 1970. 

WILLIAM H. BOBBITT 
Chief Justice 

Upon the foregoing certificate, i t  is ordered that the foregoing 
aniendment to the Rules of the Board of Law Examiners and the 
Rules and Regulations of The North Carolina State Bar be spread 
upon the rninutes of the Supreme Court and that  they be published 
in thc forthcoming volume of the Reports as provided by the Act 
incorporating The h'orth Carolina State Bar. 

This the 10 day of September, 1970. 

R~OORE, J. 
For the Court 



GENERAL RULES O F  PRACTICE 
FOR T H E  SUPERIOR AND DISTRICT COURTS 

SUPPLEMENTAL T O  T H E  RULES OF CIVIL PROCEDURE 
ADOPTED PURSUANT T O  G.S. 7A-34 

1. Philosophy of General Rules o j  Practice. 

These rules are applicable in the Superior and District Court 
Divisions of the General Court of Justice. They shall a t  all times be 
construed and enforced in such manner as to avoid technical delay 
and to permit just and prompt consideration and determination of 
all the business before them. 

2. Calendaring of Civil Cases. 
Subject to the provisions of Rule 40(a ) ,  Rules of Civil Pro- 

cedure, and G.S. 78-146: 

(a)  A ready calendar shall be maintained by the Clerk of the 
Superior Court. Five months after a complaint is filed the clerk shall 
place that case on the ready calendar, unless the time is extended 
by written order by a resident or presiding judge or any district 
court judge in his respective jurisdiction. 

(b) The clerk, who shall act as chairman, plus two or more 
attorneys selected by members of the local bar, shall be the calendar 
committee. Acting under the direction of the senior presiding su- 
perior court judge (or the Chief District Court Judge in district 
court matters),  the calendar committee shall prepare a tentative 
trial calendar from the ready calendar. The tentative trial calendar 
shall be mailed to each attorney of record and to each presiding 
judge and resident judge four weeks before the first day of court. 
If, a t  the tentative calendar mecting of the local bar, the attorneys 
and the clerk cannot agree on the cases to be calendared for trial, 
the presiding judge, or his designate as cslendar judge, shall settle 
the conflict. 

(c) A final trial calendar, prepared by the above committee. 
shall be mailed to each attorney of record and to each presiding 
judge no later than two weeks prior to the first day of court. 

(d) When an attorney desires a case placed on the ready 
calendar earlier than five months after complaint is filed, he shall 
file a certificate of readiness with the clerk, with copy to opposing 
counsel. The clerk shall immediately place said case on the ready 
calendar. (A suggested form for a certificate of readiness is attached.) 

(e) Insofar as possible, requests for a peremptory setting 



should be made to the presiding judge a t  the first civil session after 
January 1 and July 1. No case shall be peremptorily set by request 
unless a certificate of readiness is on file. A peremptory setting shall 
be had only for good and compelling reasons and shall be ordered by 
the presiding judge, or Chief District Court Judge. A resident judge, 
on his own motion, may set a case peremptorily. When two or more 
civil sessions are being held simultaneously the senior civil presid- 
ing judge shall have control over peremptory settings. 

(f)  On t,he final trial calendar, cases shall be set in the order 
in which they were filed. 

(g) At  the first civil session in January and July the senior 
presiding judge of the superior court, or the Chief District Judge of 
the District Court, shall each review all cases on the ready calendar 
of his court and shall make appropriate disposition and orders in 
each; to insure full use of court time, he shall confer regularly with 
the chairman of the calendar committee. 

(h)  When a case on the published calendar is settled, the  clerk 
must be notified of the settlement within twenty-four hours there- 
after. Attorneys for each party shall have the duty to provide such 
notice. The notice to the clerk shall state who will present the judg- 
ment, and when. 

3. Continuances. 
An application for a continuance shall be made to the presiding 

judge of the court in which the case is calendared. 

When an attorney has conflicting engagements in different courts, 
priority shall be as follows: Appellate Courts, Federal Court, Su- 
perior Court, District Court, Magistrate's Court. 

At  mixed sessions, criminal cases in which the defendant is  in 
jail shall have absolute priority. 

4. Enlargement of Time. 
The judge or clerk of the court in which the action is pending 

may by order extend the time for filing answer. 

When counsel, by consent under Rule 6 (b) ,  agree upon an en- 
largement of time, the agreement shall be reduced to writing and 
filed with the clerk. 

5 .  Form of Pleadings. 
If feasible, each paper presented to the court for filing shall be 

flat and unfolded, without manuscript cover, and firmly bound. 

6. Alotions in Civil Actions. 
All motions, written or oral, shall state the rule number or 

numbers under which the movant is proceeding. (See Rule 7 of 
Rulcs of Civil Procedure.) 



Motions may be heard and determined either a t  the pre-trial 
conference or on motion calendar as directed by the presiding judge. 

Every motion shall be signed by a t  least one attorney of record 
In his indlvldual name. H e  shall state 111b office address and telephone 
number imniediately following his signature. The signature of an 
attorney constitutes a certificate by him tha t  he has read the 1110- 

tion; that  to the best of his linowledge, inforination and belief, there 
are good groundq to support i t ;  and that the motion is not i n t e r p o d  
for delay. (See Rule 7 (b)  (2) ; alco Rule 11). 

7. Pre-Trial Procedure. (See Rule 16) 

There -hall be n pre-trial conference in every civil case, unles? 
c o u n d  for all partich stipulate in writing to the contrary and the 
court approvcs the stipulation. Upon itq own motion or upon request 
of any party,  the court may di~pense ~ . i ~ t l i  or lliiiit the scope of tllc 
pre-trial conference or order. 

In uncontested divorce, default, and inngidrate c a w  and mag- 
istrate appeals, a prc-trial conferenc? or ordcr is not required. 

,I party who has not rcyuested n pre-trial conference may uot 
m o w  for a continuance on thc ground that i t  has not been held. 

At least twenty-one days prlor to trial date, thc plaintiff'? a t -  
torncy shall arrnngc a pre-trial conference with the defendant's a t -  
torney to bc held not Inter than bevcn days before trial date. At 
such conference n pre-trial order shall be prepared and signed by 
the attorneys. 

If, after due diligence. plaintiff'. attorney cannot arrange a 
confcrcnce with defendant's attorney, lie may apply to the presiding 
judge or other judge holding court in the district (or district court 
judge with respect to district court cases) who shall makc an appro- 
priate order. The defense attorney may initiate pre-trial under the 
same rules alq7licable to plaintiff's attorney. 

The pre-trial ordcr shall be in substance as shown on the at-  
tached sample form. 

8. Discoverlg. 

A11 desired di~covery shall be coinpleted within 120 days of 
the date of the Inst required pleading. For good cause shown. :I. 

judgc having jurisdiction may enlarge the period of discovery. 

Counsel are required to begin promptly such discovery pro- 
ceedings as should be utilized in each case, and are authorized to 
begin even before the pleadings are completed. Counsel are not per- 
mitted to wait until thc prc-trial conference is imminent to initiate 
discovery. 

9. Opening Statements. 
A4t any time before the presentation of evidence counsel for 



each party may make an  opening statement setting forth the grounds 
for his claim or defense. 

The parties may elect to waive opening statements. 

Opening statelnents shall be subject to such time and scope lim- 
itations as may be imposed by the court. 

10. Opening and Concluding Argum,ents. 
In  all cases, civil or criminal, if no evidence is introduced by 

the defendant, the right to open and close the argument to  the jury 
shall belong to him. If a question arises as to whether the plaintiff or 
the defendant has the final argument to the jury, the court shall de- 
cide who is so entitled, and its decision shall be final. 

In  a crinlinal case, where there are multiple defendants, if any 
defendant introduces evidence the closing argument shall belong to 
the solicitor. 

In a civil case, wliere there are multiple defendants, if any de- 
fendant introduces evidence, the closing argument shall belong to 
the plaintiff, unless the trial judge shall order otherwise. 

11. Emmination of Witnesses. 
Whcn several counsel are employed by the same party, the 

examination or cross-examination of each witness for such party 
shall be conducted by one counsel, but the counsel may change with 
each successive witness or, with leave of the court, in a prolonged 
examination of a single witness. 

12. Courtroom Decorum. 
Except for some unusual reason connected with the business of 

the court, attorneys will not be sent for when their cases are called 
in their regular order. 

Counsel are a t  all times to conduct themselves with dignity and 
propriety. All statements and communications to the court other 
than objections and exceptions shall be clearly and audibly made 
from a standing position behind the counsel table. Counsel shall not 
approach the bench except upon the permission or request of the 
court. 

The examination of witnesses and jurors shall be conducted 
from a sitting position behind the counsel table except as otherwise 
permitted by the court [see S. vs. Bass, 5 N.C. App. 429, 431 (1969) 1. 
Counsel shall not approach the witness except for the purpose of 
presenting, inquiring about, or examining the witness with respect 
to an exhibit, document, or diagram. 

,4ny directions or instructions to  the court reporter are to  be 
made in open court by the presiding judge only, and not by an a t -  
torney. 



Business attire shall be appropriate dress for counsel while in 
the courtroom. 

All personalities between counsel should be avoided. The per- 
sonal history or peculiarities of counsel on the opposing side should 
not be alluded to. Colloquies between counsel should be avoided. 

Adverse witnesses and suitors should be treated with fairness 
and due consideration. Abusive language or offensive personal refer- 
ences are prohibited. 

The conduct of the lawyers before the court and with other law- 
yers should be characterized by candor and fairness. Counsel shall 
not knowingly misinterpret the contents of a paper, the testimony of 
a witness, the language or nrgument of opposite counsel or the lan- 
guage of a decision or other authority; nor shall he offer evidence 
which he knows to be inadmissible. I n  an argument addressed to the 
court, rcmarks or statements should not be interjected to influence 
the jury or spectators. (See Rule 22, Canons of Ethics and Rules of 
Professional Conduct, N. C. State Bar,  G.S. 4A p. 273.) 

Suggestions of counsel looking to the comfort or convenience of 
jurors should be made to the court out of the jury's hearing. Before, 
and during trial, a lawyer should attempt to avoid communicating 
with jurors, even as to matters foreign to the cause. 

Counsel should yield gracefully to rulings of the court and avoid 
detri~nrntal remarks both in court and out. He  should a t  all times pro- 
mote respect for the  court. (See Rule 1. Canons of Ethics and Rules 
of Professional Conduct. S. C. State Bar .  G.S. 4A p. 269.) 

13. Presence of Counsel Dziring J u r g  Deliberation, 

The right to be prestnt during the trial of civil cases shall be 
deeined to be waived by a party or his counsel by voluntary absence 
from thc courtroom a t  a time when i t  is known that  proceedings are 
being conducted, or are about to be conducted. In  wch  event the pro- 
ceedings, including the giving of additional instructions to the jury 
after they have once retired, or receiving the verdict, may go forward 
without waiting for the arrival or return of counsel or a party. 

After the jury has retired to deliberate upon a verdict in a crim- 
inal case, a t  least one attorney representing the defendant shall re- 
main in the immediate area of the courtroom so as to be available 
a t  all times during the deliberation of the jury and when the verdict 
is received. 

14. Custody and Disposition of Evidence at Trial. 
Once any item of evidence has been introduced, the clerk (not 

the court reporter) is the official custodian thereof and is responsible 
for its safekeeping and availability for use as needed a t  all adjourned 
sessions of the court and for appeal. 

After being marked for identification, all  exhibit,^ offered or ad- 



mitted in evidence in any cause shall be placed in the custody of the 
clerk, unless otherwise ordered by the court. 

Whenever any models, diagrams, exhibits, or materials have been 
offered into evidence and received by the clerk, they shall be removed 
by the party offering them, except as otherwise directed by the court, 
within 30 days after final judgment in the trial court if no appeal is 
taken; if the case is appealed, within 60 days after certification of a 
final decision from the appellate division. At the time of removal a de- 
tailed receipt shall be given to the clerk and filed in the case file. 

If the party offering an exhibit which has been placed in the 
custody of the clerk fails to remove such article as provided herein, 
the clerk shall write the attorney of record (or the party offering the 
evidence if he has no counsel) calling attention to the provisions of 
this rule. If the articles are not removed within 30 days after the 
mailing of such notice, they may be disposed of by the clerk. 

15. Photographs and Reproduction o f  Court Proceedings. 

Thc taking of photographs in the> courtroom, or in the corridors 
immediately adjacent thereto, during the progress of judicial pro- 
ceedings, or during any recess thereof, is prohibited. The transmission 
or recording of such proceedings for broadcast by radio or television 
is likewise prohibited. 

hTonjudicial ceremonies such as administering oaths of office, 
presentation of portraits, and similar ceremonial occasions, may be 
photographed in or broadcast from the courtroom under the super- 
vision of the court. 

16. Withdrawal o f  Appearance. 

No attorney who hfis entered an appearance in any civil action 
shall withdraw his appearanccl, or have it  stricken from the record, 
except on order of the court. Once a client has employed an attorney 
who has entered a formal appearance, the attorney may not withdraw 
or abandon the case without (1) justifiable cause, (2) reasonable 
notice to the client, and (3) the permission of the court. (See Smi th  
us. Bryant ,  264 N.C. 208. See also Rule 43 of Rules of the N. C. State 
Bar, Volume 4A of General Statutes of North Carolina, page 278, 
entitled "Withdrawal from employment as attorney or counsel.") 

17. Entries on Records. 

No entry shall be made on the records of the Superior or District 
Court by any person except the clerk, his regular deputy, a person 
specifically directed by the presiding judge, or the judge himself. 

18. Custody o f  Appellate Reports. 

The clerks of the Superior Court shall be officially responsible 
for the care and preservation of the volumes of the Appellate Division 
Reports furnished by the State pursuant to G.S. 147-45, and for the 



General Statutes of North Carolina furnished by the Administratjive 
Office of the Courts under G.S. 7A-300(9). 

Each clerk of the Superior Court shall report to the presiding 
judge of the Superior Court a t  the first session of court held in Jan- 
uary and July each year what volumes, if any, of said reports are 
missing or have been lost since the last report to the end tha t  the 
judge may enter an appropriate order for replacement of same pur- 
suant to G.S. 147-51. 

19. Recordari; Supersedeas; Certiorari. 
The Superior Court shall grant the writ of recordari only upon 

petition specifying the grounds of the application. The petition shall 
be verified and the writ may he granted with or without notice. When 
notice is given the petition shall be heard upon answer thereto duly 
verified and upon the affidavits and other evidence offered by the 
parties. The decision thereupon shall be final, subject to appeal as in 
other cases. If the petition is granted without notice, the petitioner 
shall g ~ v e  an undertaking for costs and for the writ of supersedeas, if 
prayed for. In  such case the writ of recordari shall be made return- 
able to the session of the Superior Court of the county in which the 
judgment or proceeding complained of was granted, and ten days' 
written notice shall be given to the adverse party before the session 
of the court to which the writ is returnable. At  tha t  session the re- 
spondent may move to dismiss, or may answer the writ, and the 
answcr ?hall bc verified. After hearing the application upon the peti- 
tion, answer, affidavits, and evidence offered, the court shall dismiss 
i t  or order it placed on the trial docket. 

In proper cases and in like manner, the court may grant the writ 
of certiorari. When a diminution of the record is suggested and the 
record is manifestly imperfect, the court may grant the writ upon 
motion in the cause. 

20. Stireties. 
S o  member of the bar, in any case, suit, action or proceeding 

in which he appears as counsel, and no employee of the General Court 
of Justice, employee of the Sheriff's Department, or other law en- 
forcement officer, shall act as a surety in any suit, action or proceed- 
ing pending in any division of the General Court of .Tustice. 

These rules supersede all rules of practice in the Superior Court 
as contained in Volunle 4A, pp. 201-206 of the General Statutes of 
North Carolina and rules of the conference of Superior Court Judges. 



KORTH CAROLINA IN THE GENERAL COURT OF JUSTICE 

COUKTY COURT DIVISION 

FILE #: . . . . . . . .  

FILM #: 

PLAINTIFF 
-V - CERTIFICATE OF READINESS 

DEFENDANT 

-4s counsel of record for . . . . . . . . . . . . . . . . . . . . . . .  . (name the 
party you represent), who is a plaintiff, defendant, third party,  (un- 
derline one) I hereby certify that:  

A.  I know of no procedural matters which would delay the trial 
of the case when called for jury trial; 

B. All motions existing of record this date have been heard or 
otherwise disposed of ;  

C. I know of no parties or witnesses desired tha t  will not be 
available on the trial date: 

D.  I know of no current reason that  would cause me to move 
for a continuance; 

E. I am ready for trial. 

This the . .  day of . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Attorney 



I N  T H E  GENERAL COURT OF JUSTICE 

. . . . .  . . . . . .  COURT DIVISION 

Plaintiff (s) ) 
) 

- v - 1 
1 

Defendant (s) ) 

F I L E  #: 

F I L M  #: 

ORDER ON FINAL PRE-TRIAL CONFERENCE 

Pursuant to the provisions of Rule 16 of the State Rules of Civil 
Procedure, and Rule 7, General Rules of Practice, a final pre-trial 

conference was held in the above-cntitled cause on the day 
of I 19 , Esquire, 

. . . . . . . . . . . .  appeared as counsel for the plaintiff (s) ; 
Esquire, appeared as counsel for the defendant(s). 

(1) It is stipulated that  all parties are properly before the 
court, and that  the court has jurisdiction. of the parties and of the 
subject matter. 

Note: If the facts are otherwise they should be accurately stated. 

(2) It is stipulated that all parties have been correctly desig- 
nated, and there is no question as to misjoinder or nonjoinder of 
parties. 

Note: If the facts are otherwise, they should be accurately stated. 

(3) If any of the parties is appearing in a representative ca- 
pacity, i t  should be set out whether there is any question concerning 
the validity of the appointment of the representatives. Letters or 
orders of appointment should be included as exhibits. 

(4) Any third-party defendant (s) or cross-claimant (s) should 
follow the same procedure as set out in paragraphs (4) and (5) for 
plaintiff (s) and defendant (s) . 

15) In addition to the other stipulations contained herein, the 



parties hereto stipulate and agree with respect to the following un- 
disputed facts: 

( a )  

(b) 
Note: Here set out all facts not in genuine dispute.* 

(6) The following is a list of all known exhibits the plaintiff (s) 
may offer a t  the trial: 

( a )  

(b)  
Note: Here list the pre-trial identification nuinbers and a brief 

description of each exhibit. 

(7)  It is stipulated and agreed that  opposing counsel has been 
furnished a copy of each exhibit identified by the plaintiff ( s ) ,  except: 

*IN COXTRACT CASES, the 1)arties inag stipulate upon, or state their conten- 
tions with respect to, where applicable ( a )  nhether the contract relied on was 
oral or in writing; ( b j  the date thereof and the parties thereto ; (c)  the sub- 
stanw of the coi~tract, if oral; ( d )  the terms of the contract which are relied 
upon and the portions in controversy; ( r j  any collateral oral agreement, if 
claiinetl. and the terms thereof: ( f )  an7 specific breach of contract claimed; 
( g j  any nlisreprebentation of fact claimed: ( h )  if modification of the contract 
or waiver of covenant is claimerl, what niodification or waiver, and how ac- 
compli~hed, and ( i )  an itemized statement of damages claimed to have re- 
sulted from any alleged breach, the source of such information, how computed, 
and any books or rccords available to sustain such damage claimed. 

IN MOTOR VEHICLE NEGLIGENCE CASES, the parties may stipulate upon, 
or statc~ their contentions with respect to, where applicable ( a )  the owner, type 
and mnlic of each ~ehicle  involved; (b )  the agency of each driver; (c )  the place 
and time of accident, conditions of weather, and whether daylight or dark; ( d )  
nature of terrain as to level, uphill or downhill; ( e )  traffic signs, signals and 
controls, if any, and by what authority placed; ( f )  any claimed obstruction of 
view: (g )  presence of other vehicles, where significant; ( h )  a detailed list of 
acts of negligence or contributory negligence claimed; ( i )  specific statutes, ordi- 
nances, rules, or regulations alleged to have been violated, and upon which each 
of the parties will rely a t  the trial to establish negligence or contributory neg- 
ligence; ( j )  a detailed list of nonpermanent personal injuries claimed, includ- 
ing the nature and estent thereof; ( k )  a detailed list of permanent personal 
injuries c-lainied. inclnding nature and estent thereof: (1) the age of any party 
alleged to have been injured; ( m )  the life and work expectancy of any party 
seeking to recorer for permanent injury; ( n )  an itemized statement of all spe- 
cial damages, such as medical, hospital, nursing, etc., with the amount and to  
whom paid ; (0 )  if loss of earnings is claimed ; ( p )  a detailed list of any prop  
erty damages, and (q )  in death cases, the decedent's date of birth, marital 
status, employment for five years before date of death, work expectancy, rea- 
sonable probability of promotion, rate of earnings for five years before date of 
death, life cspectancy under mortuap tabl11, and general physical condition im- 
mediately prior to date of death. 

IN THE EVENT THIS CASE DOES NOT FALL WITHIN ANY OF THE 
CATEGORIES ESUMERATED BBOVE, OR ANY OF THE CATEGORIES 
SUGGESTED BY THIS FORM, COUNSEL SHOULD, NEVERTHELESS, 
SET FORTH THEIR POSITIONS WITH AS MUCH DETAIL AS POS- 
SIBLE. 



Xote: Here set out stipulations with respect to (a )  the exhibits 
that  have been furnished opposing counsel, (b) the ar- 
rangements made for the inspection of exhibits of the 
character which prohibits or makes impractical their re- 
production, and (c) any waiver of the requirement to 
furnish opposing counsel with a copy of exhibits. 

(8) It is stipulated and agreed tha t  each of the exhibits identi- 
fied by the plaintiff (s) is genuine and, if relevant and material, may 
be received in evidence without further identification or proof, except: 

Note: Here set out with particularity the basis of objection to 
specific exhibits. 

I t  is permissible to qcnerallv reserve the right, to object at  the 
trial on grounds of relevancy and materiality. 

(9) The following is a lict of all known exhibits the clefend- 
ant(e)  may offer a t  the trial: 

( a )  

(b)  
Note: Here list the pre-trial identification numbers a n d  a brief 

description of each exhibit. 

(10) It is stipulated and agreed that opposing counsel has been 
furnished a copy of cach t shibit identified by the defendant(s),  ex- 
cept : 

S o t e :  Here bet out stipulations with recpect to ( a )  the  vxhibits 
that  have been furnished opposing c o u n d ,  ( b )  the ar- 
rangements made for the inspection of rxhihit- of the 

'ir re- character which prohibits or makes impractical t h ~ '  
production, and (c) any waiver of the requirement to 
furnish opposing counbel with :I copy of exhibits. 

(11) It is stipulated and agreed that each of the exhibits iden- 
tified by the defendantis) is genuine, and, if relevant arid material, 
may be received in evidence without further identification or proof, 
except: 

Note: Here set out with particularity the basis of objection to 
specific exhibits. It is permissible to generally reserve the 
right to object a t  the trial on %rounds of relevnncp and 
materiality. 

(12) Any third-party defendant (s) and cross-claimant (s) 
should follow the same procedure with respect to exhibits as required 
of plaintiff (s) and defendant (s) .  

Kote: Attention is called to the provisions of the pre-trial rule 
with respect to the obligation to immediately notify op- 
posing counsel if additional exhibits are discovered after 
the preparation of this order. 



(13) The following is a list of the names and addresses of all 
known witnesses the plaintiff (s) may offer a t  the trial: 

Note: If either plaintiff's or defendant's attorney discovers addi- 
tional witnesses after this listing, attention is called to  
obligation to notify opposing counsel. There shall be no 
requirement that  all witnesses listed by a party be used, 
and the court may after satisfactory explanation, in his 
discretion, permit the use of a witness not listed. 

The trial judge may, for good cause made known to him, 
relieve a party of the requirement of disclosing the name 
of any witness. 

(14) The following is a list of the namcs and addresses of all 
known witnesses the defendant(s) may offer a t  the trial: 

(15) Any third-party defendant (s) and cross-claimant (8) 
should follow the same procedure with respect to witnesses as above 
outlined for plaintiff (s) and defendant (s).  Counsel shall immediately 
notify opposing counsel if the names of additional witnesses are dia- 
covered after the preparation of this order. 

(16) There are no pending motions, and neither party desires 
further amendments to the pleadings, cxcept: 

Note: Here state facts regarding pending or impending motion. 
If any motions are contemplated, such as motion for the 
physical examination of a party, motion to take the depo- 
sition of a witness for use as evidence, etc., such motions 
should be filed in advance of the final pre-trial conference 
so that they may be ruled upon, and the rulings stated 
in the final pre-trial order. The same procedure should be 
followed with respect to any desired amendments to 
pleadings. 

(17) Additional consideration has been given to a separation of 
the triable issues, and counsel for all parties are of the opinion that  a 
separation of issues in this particular case would (would not) be 
feasible. 

(18) The plaintiff (s) contends (contend) that the contested is- 
sues to be tried by the court (jury) are as follows: 

(19) The defendant(s) contends (contend) that  the contested 
issues to be tried by the court (jury) are as follows: 

(20) Any third-party defendant (s) and cross-claimant (s) con- 
tends (contend) that  the contcsted issues to be tried by the court 
(jury) are as follows: 

Note: I n  all instances possible, the parties should agree upon 
the triable issues and include them in this order in the 
form of a stipulation, in lieu of the three preceding para- 
graphs. 



(21) Counsel for the parties a.nnounced that  all witnesses are 
available and the case is in all respects ready for trial. The probable 

................... length of the trial is estimat,ed to be days. 

(22)  Counsel for the parties represent to the court that, in ad- 
vance of the preparation of this order, there was a full and frank dis- 
cussion of settlement possibilities. Counsel for the plaintiff will im- 
~nediately notify the clerk in the event of material change in settle- 
ment prospects. 

Note: Counsel shall be required to conduct a frank discussion 
concerning settlement possibilities a t  the time of the con- 
ference of attorneys, and clients shall either be consulted 
in advance of the conference concerning settlement figures 
or be available for consultation a t  the time of the con- 
ference. The court mill make inquiry a t  the time of trial 
as to whether this requirement was strictly observed. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Counsel for Plaintiff (s) 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Counsel for Defendant (s) 

Date: . . .  Approved and Ordered Filed. 

................................................. 
Judge Presiding 

I certify that the foregoing General Rules for the Superior and 
District Courts, supplenlental to the Rules of Civil Procedure, were 
adopted by the Supreme Court of North Carolina in conference on 
14 May 1970, These General Rules shall be effective on and after 
1 July 1970. 

HUSKINS, J. 
For the Court 
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ANALYTICAL INDEX 

I ntles and section numbers in this index, e.g. Appeal and Error 
5 1, correspond with titles and section numbers in N. C. Index 2d. I 

TOPICS COVERED IN THIS INDEX 

QDNINIPTRATIVE LAW 
~ v E B S E  P O S ~ E S B I O X  

APPEAL AND ERROR 
ARREST AND BAIL 
ASSIG~VMENTS FOR Brnml~ OF CREDI~ORS 
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AUTOMORII,ES 
AVIATION 

 COLLEGE^ A h D  UNIVERSITIES 
COKSPIRACY 
C O ~ S T I T U T I O F ~ A L  LAW 
COXTE~LPT OF COURT 
COSTRACTS 
CONTROVERSY WITHOUT ACTION 
C O S \ I C I S  A X D  PRISONERS 
COHPOR %?ION h 
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COLKTS 
CRIMINAL LAW 

HA.\~:EAS CORPUS 
H I G I ~ W A Y S  AND CARTWAYS 
HOMICIDE 

I I r s I 3 A i V D  A N D  WIFE 
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ADMINISTRATIVE LAW 

§ 2. Exclusiveness of S t a tu to ry  R e m e d y  
Landowners were riot required to apply to adniitiistrntive agency for a 

zoning permit before they could be entitled to assert the inal)plicabilitg of the 
zoning ordinance, where the agency was not authorized to i s s w  tlie permit. 
T o ~ c r ~  of IIi12aborouyh c. Snkith. 48. 

T a ~ p a y c r  who seek, a n r i t  of inandaluuu to compel couuty cotnmissioners 
to re\alue all real property a t  its true ra lue  in money must first exhaust 
his a t lminls t la i i~e  remedies in the county board of equalization and review 
and in the State Eonrd of As\esm~ent-. IL'cttg 1.. Baldu'tii, 316. 

# 1. Actual ,  Host i le  a n d  Cont inuous  Possession 
A l~lnintiff can acquire title I y  a d ~ e r s e  possessiou only if the possession 

is ope11 notorious, and aclrerse. Boa~d of Etlztcation 1'. Lamm. 487. 

2. Host i le  a n d  Permiss ive  Use  
If n plaintiff enters into possession with the perrnissioti of the owner. 

such ~ossession is not adverse unless plaintiff disclaims such arrangement 
and makes the owner aware of suc.h disclaimer. Bd. of Education u. Lam~n. 
487. 

Ij 24. Competency a n d  1klcvanc.y of Ev idence  
I n  an  action by a board of edncation to quiet title ti) yroperty used as  a 

school sirice 1023, the following evidence was admissible: ( 1 )  statement of 
the school board amountiag to a declaratiuii accoinpnnj-ing the  act  of taking 
possession of tlie pru~)erty,  and (2 )  propcrty ow~ler's t1ecl:lralion against 
interest. B d .  of, Educafiou 1;. Lamnl, 487. 

APPEAL .4ND E R R O R  

Ij 1. Jur isdic t ion  i n  Genera l  
The S~ipreme Court dismisses nil appeal from the Court of Appeals where 

ap~~ell: lnt  failed to show that n subctantixl constitutional question was  in- 
~ o l v e d .  Rundy I;. Sysczte, 81. 

# 3. Review of Const i tu t ional  Quest ious  
Tlie Supreme Court clismiskes a n  appeal froin the Court ot Apl)eals where 

appellant failed to sliow that  a substantial constitutional clueslion was in- 
volved. Bc~ndji c.  Syscue, 81. 

24. F o r m  of a n d  Necessity f o r  Objections.  Except ions  a n d  Assign- 
n lents  of E r r o r  
The rules of the Su l~ rnnv  Court have been dictated by eq~er ience  and 

<ten1 from a desire to eal~edite t l i (~  public. business. S. 2. Ki) by. 123. 
The Snpreine Court rules arci mandatory and will be enforced. Ibid.  

5 20. Except ions  t o  t h e  J u d g m e n t  
Exceptions to tlie judgment present the fz1c.e of the record for review. 

S. c. Kirbl~ ,  123. 

30. Object ions  a ~ l d  ds s ignn len t s  of E r r o r s  t o  Evidence  
The rule tha t  evidence is admissible over a qeneral objection if i t  is com- 



ANALYTICAL INDEX 

S P P E S L  AND ERFWR - Continued 

petent for any purpose lit~ld inapplicable where the challenged testimony vio- 
lated the Dead Man's statute. Whitlev v. Reddea, 263. 

§ 48. H a r ~ n l e s s  and  Prejudicial Er ror  i n  Admission of Evidence 
Not every erroneous ruling on the admissibility of evidence will result in 

a new trial. Rd.  of Edricafion v. Lanm, 487. 

3 53. E r r o r  Cured by Verdict 
In an action to recover on notes executed by defendant testator, failure 

of trial court to submit issues requiring a jury finding whether the payees 
had notice of testator's mental incapacity held cured by jury's verdict de- 
claring testator to have been mentally competent a t  the time he executed the 
notes. Il'hitleu v. Rcdde?~, 263. 

55. Orders Reht i l lg  t o  Pleadings 
111 passing upon a demurrer the Supren~e Court I I I U S ~  accept as  true the 

facts alleged. Enterprises, Inc.  c. Ileinz, 475. 

§ 57. Review of Findings 
Findings of fact by a trial judge are conclusive when supported by com- 

petent evidence, even when there is a conflict in the evidence, but an excep- 
tion to a finding of fact not supported by competent evidence must be sustained. 
Morsc v. Curtis, 371. 

3 67. Force and  Effect of Decisions of Supreme Court 
A decision of the Supreme Court must be interpreted within the frame- 

work of the facts of the particular case. I??swance Co.  c. Zns~irance Co. ,  243. 

ARREST AND BAIL 

5 3. Right  of Offlcers t o  Arrest Without  Warran t  
The lilrelil~ood of evasion of arrest is not a factor to be considered in 

determining right of an officer to arrest without warrant when the offense, 
felony or misdemeanor, has been committed in the presence of the officer or 
the officer has reasonable ground to believe the offer~se has been commitled 
in his presence by the person to be arrested. S. v. Roberts, 98. 

Law officers had reasonable ground to believe defendant was committing 
felony in their presence by possession of LSD where confidential informer ad- 
vised officers that defendant had possession of and was selling LSD and offi- 
cers observed defendant acting in a manner consistent with such information, 
and arrest of defendant b~ the officers without a warrant was legal. Ib id .  

Reasonable ground for belief, which is an element of an officer's right to 
arrest without a warrant under G.S. 15-41(2) and under one of the situations 
provided for in G.S. 1341(1) .  may be 1)ased upon information given to the 
officer by another. Ibid. 

Escept where authorized by statute, arrest without a warrant is illegal. 
S. c. McCloud, 518. 

Defendant's overnight occupancy of a motel room wit11 his girl friend did 
not justify a police officer's uninvited entry into the room to arrest defendant 
without a warrant on a charge that the offense of occupying a motel room for 
immoral purposes had been comnlitted in the presence of the officer; conse- 
quently the arrest of defendant and the seizure of coins from the motel room 
were unlawful. Ihitl. 
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The fact that defendant was not immediately taken before a magistrate 
following his arrest did not affect the validity of his trial. Ibid. 

5. Method of Making Arrest 

Absent special or emergency circumstances, a police officer mar not law- 
fully enter a private home without invitation or permission to make an arrest 
therein unless he first gives notice of his authority and purpose and makes a 
demand for and is refused entry. S. v. Sparrow, 499. 

5 6. Resisting Arrest 

One who resists an illegal entry into a private home is not resisting an 
officer in the discharge of his duties. S. v. Sparrou;, 499. 

In prosecution for obstructing a police officer in his attempt to serve a 
juvenile arrest order on a minor ill a house rented by defendants, trial court 
erred in failing to instruct the jury with regard to the rights of defendants 
if jury should find entry by the officers into the house was illegal, where tho 
evidence for the State and for defendants was conflicting as to whether 
officers lawfully entered the house. Ib id .  

Trial court properly denied motion of one defendant for nonsuit of a 
charge of obstructing a police officer in the performance of his duties. Ibid. 

9 9. Right  t o  Bail 
The purpose of bail is to  assure the presence of the defendant a t  trial. 

S. v. McCloud, 518. 
Defendant who was placed under $25,000 bond on a charge of possession 

of burglary tools and under $23,000 bond on the charge of breaking and 
entering and larceny failed to show that he was prejudiced by the large 
amount of bail. I b i d .  

ASSIGXMENTS FOR BEhTEPIT O F  CREDITORS 

§ 1. Transactions Operating a s  Assignment 
Allegations by a judgment creditor of an insolvent defendant that de- 

fendant assigned savings certificates to a corporation in exchange for the 
issuance to defendant of shares in the corporation, which shares defendant 
used to satisfy his own creditors, held insuflicient to constitute an assignment 
for the benefit of creditors. Wilson v. Development Co., 198. 

An assignment for the benefit of creditors is ordinarily a conveyance by 
a debtor without consideration. Ibid .  

ATTORNEY .4ND CLIENT 

§ 5. Representation of Client 
The rules of the Supreme Court are applicable to indigent defendants 

and their court-appointed counsel. S. c. Benton, 641. 
The Supreme Court cnnnot be expected to continue the practice of in- 

dulging infractions of itq rules hy rourt-appointed rounsel in criminal cases. 
Zbid. 

AUTOMOBILES 

$j 5. Transfer of Title 
After 1 July 1961, no title passes to the purchaser of a motor vehicle 

until the certificate of title has been assigned by the vendor and delivered to 
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the vendee, and application has been made for a new certificate of title. In- 
scoance Co. r .  Insurance Co., 243. 

Where the vendor of an  automobile involved in a n  accident on 27 May 
1963 had transferred possession of the automobile to the vendee prior to the 
date of the accident, but vendor did not transfer title to vendee or esecute 
and aclinowletlge an  application for  a new certificate of title until the  day 
af ter  the  accident, the ownership of the automobile remained in the vendor 
on the date of the accident. Ibid. 

For  purposes of tort Ian. and liability insurance coverage, the  specific 
p ro~ i s ions  of the Motor Vehicle Act relating to  the transfer of ownership of 
rnotor vehicles 11111.t 11revail over provisions of the Uniform Commercial Code 
relating to the  passing of title to property. Ins~clance Co. v. Haucs, 620. 

An insured under a non-owner's policy was covered tliereuridrr when his 
recently purchased automobile mas involved in  a n  accident, the insured hav- 
ing a c q ~ ~ i r e d  title to the automobile only when the seller and the  insured 
complied with the n i a n d n t o ~  provisions of G.S. 20-52(b) relating to the  transfe:. 
of title. Ibid. 

The General Assembly used the  word "title" a s  n synonym for "owner 
shil)" iu enacting the amendment to G.S. 20- i2(b) .  Ibfd  

8 23. B r a k e s  a n d  Defects i n  Automobi les  
Operntor of inotor vehicle upon public highwnys haq duty to see tha t  i t  

is in reasonably good condition nnd propc3rl~. equipped. D i t p ~ e e  1.. Ratts, 68. 

3 80. Speed  i n  Gene ra l  
Driving in excess of lawful speed limit is negligence. Dicprec' G. Butts,  68. 

$j 68. Sufticiency of Evidence  of Defective Vehicle 
EviAence held sufficient fo r  jury on issue of negligence in placing oversized 

~mhalnnced t ire on autoniobilr. Dupree c. Rat ts ,  68. 

3 103. Sufficiency of Ev idence  o n  I s s u e  of Respondea t  Supe r io r  
Proof of reqictrntion of antomobile in name of femme defendant is  in- 

sufficient to take case to jury :is to her under G.S. 20-71.1, where coniplaint 
failed to allegr. that  defendant driver way agent of femme defendant. Dzcpree 
1 . .  Battu, 68. 

8 108. Family Purpose  Doctr ine  
Evidence held insufiicient to show that  nutornobile was fanlily purpose 

antolnobile. nzcprce v. Ratt.?, 68. 

AVIATION 

8 1. Creat ion  of A i rpo r t  Au tho r i t i e s  
The Federal Aviation Agency has full responsibility for the use of run- 

ways a t  municipal airports and the  manner of approach and departure. I foy le  
1. .  Cliarloftc, 293. 

8 4. Trespass  a n d  I n j u r i e s  t o  P e r s o n s  o r  P r o p e r t y  o n  Ground 
Landowner's evidence of frequent overflights through his airspace by com- 

mercial jets approaching and departing from municipal airport  held sufficient 
to be submitted to t he  jury on question whether municipality appropriated a 
flight easement through plaintiff's airspace. Hoyle v. Charlotte, 293. 
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Landowner's cause of action for inverse condemnation accrued with the 
beginning of frequent and regular overflights of commercial jet aircraft through 
his airspace. Zbid. 

Landowner's compensation for the inverse condemnation of his airspace by 
a municipal airport is the difference in the value of his property immediately 
before and immediately after the taking by the airport. Ibid. 

BILLS AND 9 0 T E S  

§ 20. Sufficiency of Evidence 
I n  an action to recover on two sealed notes, one in the sum of $120,000 

and the other $65.000, the trial court did not err  in failing to sitbmit to the 
j u q  an issue on the amount defendant o ~ e d  plaintiff -although i t  might 
have been the better practice to do .o -where the notes were introduced into 
evidence without objection. Whitleu .t'. Reddell, 263. 

I n  an action to recover on notes executed by defendant testator, failure 
of trial court to submit issues requiring a jury finding whether the payees 
had notice of testator'.: mmtal  incapacity held cured by jury's verdict de. 
claring testator to hnve been n~entnlly competent a t  the time he executed the 
notes. Zbid. 

The introduction in ericlence of past due noteq uncler seal makes out n 
prima facie case as  to the entire amount of the notes. Zbid. 

BOUNDARIES 

5 10. Sufficiency of Description 
Description in nn option contract referring to the land to be conveyed 

as  "a certain tract or parceI of land located in ............. .... Township, Guilford 
County, North Carolina, and described as f o l l o ~ ~ s  : About Four Acres situated 
a t  the North-East Intersection of Mt. Hope Church Road and Interstate 85" 
is held insufficient tn comply ~ i t h  the statute of frauds, and consequently the 
option is unenforceable. Carlton c. Awdersotl, 36-1. 

BURGLARY AND UNL.4WI"UL BREAKINGS 

5 5. Sufilciency of Evidence 
Evidence held sufficient for jury in prosecution for aiding and abetting in 

felonious breaking and entering of a cottage. S. 2:. Catrett, 86. 

§ 6. Inst ruct ions  
In  prosecution for felonious breaking and entering, trial court properly 

charged on State's burden of proof and present~d contentions of both parties. 
S. v. Virgil, 217. 

9 8. Punishnient  
Non-burglarious breaking and entering with felonious intent is punishable 

by imprisonmrnt of not less than fonr months nor more than ten years. S. o. 
Virgil, 217. 

§ 9. Elements  of Offense of Possessing Housebreaking Implements  
I n  a prosecution for possession of burglary tools, the burden is on the 

State to show that the person charged had in his possession implements of 
housebreaking and that such possession n7as without lawful excuse. S, v. Mc- 
Cloud,  518. 
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3 10. Prosecu t ion  f o r  Possess ing Houseb reak ing  Implemen t s  

In  a 1)rosecution for the possession of burglary tools. trial court com- 
niitted prejudicial error in instructing the jury t h a t  defendant h:ld the burden 
o f  l roving lawfnl excuse. 8. a. McCloztd, 318. 

OOLLEGES AND T N I V E R S I T I E S  

The provisions of Chapter 1177, Session Laws of 1067, tha t  exempt student 
loan rerenue bonds from taxation by the Sta te  or by any of its subdivisions 
do not contrarene S. C. Constitution. Art. V, $ 3, which provides tha t  prop- 
erty belonging to  the State or to n~nnicip:ll corporations shall be esernpt from 
taxation, tlie enumerated prol~erties in Art. T, $ 3, not including bonds issued 
by the State or any Sta te  agency. Edttcafton Assistance A ~ i t l ~ o v i t ~  L. Dunk,  576. 

Issuance of rerenue bonds b~ the  State Edncntion Assistance Authority 
and the use of the l~roceetlc therefrom for  the  solc pnrpose of making loans 
to needy college and rocational school st~tdt>nts is  for  a public purpose. Ibid. 

The  . k t  nr~thorizing student 10311 re! enue bonds p r o ~ i d e s  sufficient legis- 
la t i re  st:md:trds whereby the appropriate agency cdan tlcterluine to which stu-  
dents the 1o:lni: should be made. Ibid.  

3 1. E l c m c n t s  of Civil Conspiracy 

Where n person linowingly enters into n conspiracy n ~ t h  an  emy~loyee to 
1 iolnte tlie txnlpioyc%?'s ccvennnt not to engage in c o n ~ p e t i t ~ r e  employment, tha t  
person is jointly liable with the employee for  tlie breach. R?itcrpriscs c. Heiui, 
475. 

5. C o ~ n p ~ t c ' n c p  of Evidence  of C1"iminal Conspiracy 

Any tleclaration m : ~ d e  by a conspirator in furtherance of the conspiracy 
: ~ n d  forming part  of the ~ c s  g c s t r  may be giren in eridence aqniust the other 
cons l ) i~~a to r~ .  R. 2.. Sanders, 508. 

CONSTITUTIONAL L A W  

8 4. P e r s o n s  E n t i t l e d  t o  R a i s e  Const i tu t ional  Questioils  
One may not, in the same proceeding, stvk adrantaee  of a specific statute 

ant1 nt the  same time deny the  constitutionality of the  statute.  Ctilities Colnm. 
1.. E'lcctric Jf c'rnhc~ship C.9, p. ,  10s. 

a 5. Sepa ra t ion  of P o w e r s  

The Legislative Branch niakes the l:~ws, the .Tudicial Branch interprets 
them, and the Eswnt ive  Branch esecutes them. S. 2:. Hill, I. 

% 6. Legis la t ive  P o w e r s  i n  Gene ra l  

Appeals for  changes in the  law should be made to  tha L ~ ; ~ i s l i i t l ~ r e :  ap- 
iwnls for  relief from its penalties after conviction should be made to t he  Gov- 
ernor. S. z.. Hill. 1 ; S, a. Roseboi~o, 1%. 

§ 7. Delegat ion  of P o w e r s  by t h e  Gene ra l  i l ssembly  

The Act authorizing student loan rerenue bonds provides sufficient legis- 
lative standards whereby the appropriate agency can determine to which stu- 
dents the loans should be made. Edfrctrtiorl ilssivtalzce Authorit?/ c. Bank, 376. 
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5 9. Executive Powers 
Appeals for changes in the law should be made to the Legislature; ap- 

peals for relief from its penalties after conviction should be made to the Gov- 
ernor. S. v. Hill, 1; S. v. Roseboro, 1%. 

5 10. Judicial Powers 
Supreme Court has neither the power to change the law nor to remit 

the penalty which the law provides for its violation. S. v. Hill, 1 ;  8. v. Rose  
boro. 1%. 

5 11. Police Power i n  General 
Citizen's private property rights must be subordinated to reasonable 

regulations required by public interest. Walker v. Charlotte, 166. 

# 13. Safety 
Statute and municipal ordinances authorizing municipal authorities to 

condemn unsafe buildings held constitutional. Walker 2;. Charlotte, 166. 

g 14. Morals and  Public Welfare 

A municipal ordinance which prohibits the sale on Sunday of mobile homes 
but which does not prohibit the sale on Sunday of conventional homes is valid. 
Vobile Vonze Sales v. Tomli?zson, 661. 

The validity of a statute promoting public health and welfare depends 
upon its reasonable relation to the accomplishlnent of the State's legitimate 
objective. Ibid. 

# 20. Equal  Protection 

Imposition of a sentence of life imprisonment upon defendant's conviction 
of accessory before the fact to the murder of her husband- the actual mur- 
derer having received a sentence of 20-30 years' imprisonment upon acceptance 
of his guilty plea to second-degree murder-was not cruel and unusual pun- 
ishmcnt nor did it deny defendant the equal protection of the laws in violation 
of the Fourteenth Amendment. S. 2;. Bcnton, 641. 

# 21. Right  t o  Security i n  Person and  Property 

Constitutional guaranty against unreasonable searches and seizures does 
not prohibit a seizure without a search warrant where no search is required 
and the contraband matter is fully disclosed and open to the eye and hand. 
S. r. Virgil, 217. 

Where defendant was charged in a with obtaining goods valued 
at  $631.78 by fraudulent use of a revolted bank credit card, condition of suspen- 
sion of defendant's prison sentence that defendant pay $7,326.29 for benefit of 
the bank is held a violation of constitutional prohibition of imprisonment for 
debt. S. v. Cattdlc, 550. 

Suspension of a sentence of imprisonment for a criminal act on condition 
that the defendant pay obligations unrelated to such criminal act, however 
j u ~ t l y  owing, is n use of the criminal process to enforce payment of a civil 
obligation in violation of Article I, 8 16, Constitution of North Carolina. Ibid. 

9 m. Scope of Protection of Due Process 
The test of whether a tax law violates due process is whether the tax- 
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ing power exerted by the State bean fiscal relation to protection and bene 
fits given by the State. Transfer Corp. u. County of Davidson, 19. 

§ 28. Necessity f o r  a n d  Sufficiency of Indictment 

A defendant is entitled to be informed of the accusations against him. 
S. v. Riera, 361. 

8 29. Right to Indictnlent and  Trial  by Duly Constituted J u r y  
Death sentence must be vacated under the decision of Witherspoon v. 

Illinois where trial court allowed State's challenges for cause to seven pros- 
pective jurors who stated simply a general objection to or conscientious 
scruples against capital punishment, and there being no jury verdict which will 
support a constitutional sentence, the cause must be remanded to superior 
court for a new trial as to guilt and punishment. S, v. Ruth, 36. 

Neither Supreme Court nor superior court has authority to impose upon 
any defendant charged with any crime, to which he has entered a plea of 
not guilty, any sentence not supported by a verdict of guilty rendered by a 
jury properly selected and constituted. Ibld 

Trial court properly denied defendant's motion to quash the indictment 
on ground that persons of defendant's economic class and race were sys- 
tematically excluded from the grand jury which returned the indictment. S. 
v. Roseboro, 1%. 

Record fails to disclose violation of defendant's constitutional rights in 
selection of trial jury where court found upon proper evidence that special 
veniremen were impartially selected from a properly compiled jury list and 
overruled challenges for cause by the Slate of prospective jurors opposed lo 
capital punishment if they stated they could return a verdict based on the 
evidence and law as  defined by the court. Did. 

A contention by Negro defendants that the trial court violated their con- 
stitutional rights under the 14th Amendment by denying their motion to quash 
the jury venire and by preventing them from making an evidentiary showing 
on the motion held without merit. S. v. Spencer, 535. 

Trial court properly excluded those jurors who testified on voir dire that 
they had already made up their minds that they would not return a verdict 
pursuant to which the defendant might lawfully be executed, whatever the 
evidence might be. S, v. Sanders, 598; S. v. Niller, 681. 

S 30. Due Process i n  Trial  i n  General 
After guilt in a capital case has been established by the jury, its recom- 

mendation as  to punishment does not violate defendant's constitutional rights. 
S. v. Roseboro, 1%. 

Statute permitting jury to recommend life imprisonment for first degree 
murder is not unconstitutional in failing to prescribe any standard or rule 
to govern jury in its determination. Ibid. 

Capital punishment for first degree murder was not abolished by former 
statute which permitted defendant to  receive life imprisonment upon accepted 
plea of guilty. Ibid. 

Total circumstances surrounding lineup do not reveal procedures unnec 
essari1.t- suggestire and conducive to irreparable mistaken identification as to 
violate due process. S. u. Austin, 391. 

Defendant's right to trial by impartial jury was not violated when two 
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deputy sheriffs who were witnesses for the State were allowed to act as 
court oficers or bailiffs during the trial. S. v. Macon, 466. 

The fact that defendant was not immediately taken before a magistrate 
following his arrest did not affect the validity of his trial. S. v. McCloud, 518. 

5 31. Right  of Confrontation, Time to Prepare  Defense, a n d  Access to  
Evidence 
Trial court did not err in denying defendant's motion that State's counsel 

be required to permit defendant's counsel to examine typewritten transcript of 
notes made by SBI agent during interrogation of defendant. S. v. Xucon, 466. 

Due process requires that ewry defendant be allowed a reasonable o p  
portunity to gather evidence. S. v. Baldzci?~. 690. 

Motion by defense counsel for continuance so that defendant could be ad- 
ministered a brain wave test to determine if he was subject to pathological 
intosication held properly denied by the trial court. Ibid. 

5 32. Right  t o  Counsel 
Defendant was not prejudiced by waiver of a preliminary hearing with- 

out counsel. S. v. Hill, 1. 
Defendant charged with a capital offense may x~aive his right to counsel 

during in-custody interrogation. S. v. BcRae, 308. 
Defendant had no constitutional right to presence of counsel a t  lineup con- 

ducted in May 1967. 8. v. Austin, 391. 

5 33. Self-incrimination 
The privilege against self-incrimination relates only to testimonial or 

communicative acts of the person seeking to exercise the privilege and does 
not apply to acts not communicative in nature. S. o. Strickland, 253. 

Use of talking motion picture of accused in a criminal prosecution does 
not ~ io la te  accused's privilege against self-incrimination. Ibid. 

5 36. Cruel a n d  Unusual Punishment 
Imposition of a sentence of life imprisonment upon defendant's conviction 

of accessory before the fact to the murder of her husband- the actual mur- 
dprer having received a sentence of 20-30  ears' Imprisonment upon acceptance 
of his guilty plea to second-degree murder-was not cruel and unusual pun- 
iqhment nor did it deny defendant the equal protection of the laws in viola- 
tion of the Fourteenth Amendment. S. 0. Benton, G41. 

Where defendants appealed to the superior court from a conviction and 
sentence in the district court, the imposition of a greater sentence in su- 
perior court than sentence imposed in the district court did not violate de- 
fendants' constitutional rights. S. v. Spencer, 535; S. v. Sparrow, 499. 

5 37. Waiver of Constitutional Guaranties 

Defendant charged with a capital offense may waive his right to counsel 
during in-custody interrogation. S. G. McRae, 308. 

CONTEMPT OF COURT 

5 2. Direct o r  Criminal Contempt 
A petitioner who was picketing the courthouse in which a superior court 

judge was holding trial was improperly punished for direct contempt on thf 
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ground that his conduct constituted a wilful interference with the trial, where 
there were no findings that petitioner had knowledge that the court was in 
session. I n  re  Hennis. 571. 

§ 4. Consideration 
While a promise void for incapacity of the promisor will not support a 

counter-promise, if the void promise is actually performed, the performance 
may become sufficient consideration to support the counter-promise. Olive v. 
Biggs, 445. 

§ 7. Contracts i n  Restraint  of Trade 

Where a person knowingly enters into a conspiracy with an employee to 
violate the employee's covenant not to engage in competitive employment, 
that person is jointly liable with the employee for the breach. Enterprises a .  
Heirn, 475. 

The complaint of a corporation states a cause of action against its former 
employee for violation of a covenant not to engage in silk screen processing or 
any other business competitive with plaintiff in the U.S. for a period of two 
years; such covenant is valid and enforceable. Ibid. 

9 21. Performance a n d  Breach 
While a promise void for incapacity of the promisor will not support a 

counter-promise, if the void promise is actually performed, the performance 
may become sufficient consideration to support the counter-promise. Olive a. 
Biggs, 445. 

CONTROVERSY WITHOUT ACTION 

g I. Nature and Scope of Remedy 
Since the effective date of the new Code of Civil Procedure, 1 January 

1970, there can be no further proceedings under the remedy known as  "contro 
versy without action." Land Corp. v. Styron,  494. 

§ 2. Hearings and  Judgment  
Controversy without action abated on effective date of new Code of Civil 

Procedure. Land Corp. v. Styron,  495. 

(30NVICTS AND PR.ISONERS 

3 1. Sta tus  
Status of defendant confined in county jail without privilege of bail from 

date of arrest until conclusion of his third trial v a s  that of a person under 
indictment awaiting trial, and time thus spent may not be credited on his sub- 
sequent prison sentence. 8. v .  Virgil, 217. 

CORPORATIONS 

§ 12. Transactions Between Corporation a n d  i t s  Otlicers o r  Agents 
Corporation is deemed to have acquired interest in savings certificates 

with notice of facts then Irnowr, to shareholder assigning the certificates. 
Wilson v. Devdopment Co., 198. 



N.C.] ANALYTICAL INDEX 

CORPORATIONS - Continued 

5 21. Corporate Powers 
The assets of a corporation are not held by it in trust but may be sold 

in the operation of its business. Wilson v. Development Co., 198. 

§ 28. Dissolution 
A corporation upon dissolution is under a duty to apply its assets in 

accordance with the law. Wilson v. Development Co., 198. 

COUNTIES 

3 5.5. County Subdivision Regulation 
As prerequisite to conviction for violation of G.S. 153-266.6, i t  must be 

alleged and established that an ordinance regulating the subdivision of land 
mas adopted by the board of county commissioners in accordance with au- 
thority conferred by statute. S. v. McBane, 60. 

Statutory provisions setting forth what may and what must be included 
in a county subdivision ordinance do not constitute authorizing the laying out, 
opening, altering, maintaining or discontinuing of highways or streets in vio- 
lation of N. C. Constitution. Ibid .  

I n  this prosecution for the misdemeanor of selling or transferring land 
subject to a county subdivision ordinance with reference to a plat showing a 
subdivision of land before such plat had been properly approved under the 
ordinance and recorded in violation of G.S. 153-266.6, the warrant is fatally 
defective where it  fails to allege that defendant was the owner or agent of 
the owner of land within the platting jurisdiction granted to the county com- 
missioners by G.S. 153-266.1. Ib id .  

What G.S. 153-266.6 condemns as a misdemeanor is the description of land 
in any contract of sale. deed or other instrument of transfer by reference to 
a subdivision plat that has not been properly approved and recorded, it  being 
immaterial whether the contract of sale, deed or other instrument of transfer 
is  recorded. Zbid. 

COURTS 

§ 3. Original Jurisdiction of Superior Court  
Superior court has no original jurisdiction of actions under Workmen's 

Compensation Act. Morse v. Curtis, 371. 

§ 7. Appeals from Inferior Court to Superior Court 
Upon appeal from the district court, a defendant is entitled to a trial 

de  novo in the superior court even though he pleaded guilty in the district 
court. S. 2;. Sparrow, 499. 

§ 9. Jurisdiction of Superior Court  After  Order of Another Superior 
Court Judge  
A superior court judge in a habeas corpus proceeding has no authority 

to reverse or modify the order of another superior court judge which held 
petitioner in contempt of court; howerer, the judge did have authority to 
order the release of petitioner on bond pending review of the contempt order 
on certiorari by the Court of Appeals. I n  re Rennis, 571. 
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§ 5. Mental Capacity i n  General 
Insanity will exempt an accused from criminal responsibility only if, a t  

the time he commits the act which would otherwise be illegal, he was incap- 
able of knowing the nature and quality of his act or of distinguishing between 
right and wrong with relation thereto. S. e. Bentow, 641. 

§ 6. Mental Capacity a s  Affected by Intoxicating Liquor 
Voluntary drunkenness is a legal escuse for those crimes in which a 

specific intent is an essential element. 8. o. Baldxin, 690. 

§ 9. Principals i n  t h e  F'irst o r  Second Degree; Aiders and  Abettors 
Principal in the first degree and second degree defined. S. v. Henton, 641. 
If a person causes a crime to be committed through the instrumentality 

of an innocent agent, he is a principal in the crime and is punished accord- 
ingly. Ibid. 

In  consolidated trial of two defendants for homicide committed in perpe- 
tration of attempted armed robbery, trial court's instructions relating to guilt 
of each defendant if attempted robbery anti murder mere committed pursuant 
to a conspiracy to commit robbery were not unclear and ambiguous and were 
favorable to defendants. S. u. Benderson. 430. 

§ 10. Accessories Before t h e  F a c t  
Accessory before the fact defined. S. v. Benton, 641. 
There can he an accessory before the fact to murder in the second degree. 

Ibid. 

§ 13. Jurisdiction i n  General 
A ralid warrant or indictment is an essential of jurisdiction. S. v. Mc- 

Bane, 60. 

§ 18. Jurisdiction on Appeals t o  Superior Court 
Defendants who are convicted in district court are entitled to a trial de 

novo in superior court even though their trials in the inferior court were free 
from error. S. 2;. Spencer, 535. 

5 21. Preliminary Proceedings 
Defendant was not prejudiced by waiver of a preliminary hearing with- 

out counsel. S. v. Hill, 1. 

§ 22. Arraignment and  Pleas 
Defendant's remark during his arraignment, "KO, sir, I have to plead 

guilty, your Honor," held not prejudicial. S. z'. Baldwin, 690. 

5 25. Plea  of Nolo Contendere 
Evidence held sufficient to support defendant's contentions that his plea 

of nolo contendere was conditionally tendered and accepted in violation of 
N. C. Constitution, Art. I ,  5 13, and that the trial court was without authority 
to pronounce judgment thereon. S. u. Norman, 75. 

5 32. Burden of Proof a n d  Presumptions 
Prima facie evidence does not compel a rerdict adverse to the defendant. 

S. u. Riwa, 361. 
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Ordinarily, the establishment of prima facie evidence does not shi£t the 
burden of the issue from the State to the defendant. Ibid. 

8 34. Evidence of Defendant's Guilt of Other Offenses 
Where an officer, in response to the solicitor's question whether he had a 

warrant for defendant's arrest for felonious assault, inadvertently stated that 
he had two warrants charging defendant with assault, any harmful effect from 
the officer's reference to a second warrant was corrected by the court's in. 
struction to the jury to disregard the evidence of a second warrant. S. 2;. 

Perry, 339, 
Testimony that defendant was on "work release" the date the crime was 

committed held competent. S. v. Williams, 703. 

3 43. Photographs and  Motion Pictures 
The trial court in a homicide prosecution properly admitted the photo- 

graph used by a State's witness to illustrate his testimony relating to the po- 
sition and appearance of deceased's body. S. 2;. Barrow, 381. 

Trial court properly admitted photographs of the body of deceased and 
place where found for illustrative purposes. 8. v. Uoore, 142. 

G.S. 114-19 does not prohibit admission of photographs and motion pictures 
of defendant charged with a misdemeanor. 8. v. Strickland, 253. 

Use of talking motion pictures of accused in a criminal prosecution does 
not riolate accused's privilege against self-incrimination. Ibid. 

Where motion pictures are relewnt and authenticated, they are admis- 
sible in evidence. Ibid. 

Trial court erred in admission of sound motion pictures containing in- 
criminating in-custody statements of defendant without conducting a voir dire 
hearing in the absence of the jury to determine whether defendant's state- 
ments were voluntarily and understandingly made after he had been fully ad- 
vised of his constitutional rights. Ibid. 

Upon defendant's request, trial judge should allow defense counsel to pre- 
~ i e w  motion picture offered into evidence so that he can intelligently enter ob- 
jections. Ibid. 

50. Expert  a n d  Opinion Testimony i n  Genera1 
I n  homicide prosecution, trial court properly admitted testimony that on 

certain occasions defendant was "mad" or "nervous" and that deceased was 
"unconscious." S. 2;. Noore, 142. 

Testimony by solicitor that State's witness had been reluctant to talk but 
suddenly began to talk and was very forthright and complete and gave an 
articulate statement is admissible as a shorthand statement of fact. S. I;. Hen- 
derson, 430. 

§ 53. Medical Expert Testimony 
h pathologist who performed the autopsy on the body of deceased may 

testify in a homicide prosecution as  to the cause of the death. 8. v. Perru, 
339. 

§ 61. Evidence a s  t o  Tire  Tracks 
It was competent for an ofEcer to testify that the tire tracks discovered 

a t  the scene of a homicide had the same tread as the tires on the car driven 
by defendant. S. 2;. Williams, 703. 
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§ 63. Evidence a s  to Sanity of Defendant 
The test of mental capacity is not limited to whether defendant knew right 

from wrong generally. 8. v. Benton, 641. 

65. Evidence as t o  Emotional S ta te  
In homicide prosecution, trial court properly admitted testimony that on 

certain occasions defendant was "mad" or "nervous" and that deceased was 
"unconscious." 8. v. Moore, 142. 

66. Evidence of Identity by Sight  
Defendant had no constitutional right to presence of counsel a t  lineup 

conducted in May 1967. S. v. Austin, 391. 
State's evidence on voir dire was clear and convincing that robbery vic- 

tim's in-court identification of defendant was based upon his observation of 
defendant a t  time of the robbery and was in no way related to a pretrial 
lineup. Ibid.  

Where defendants were granted a new trial by Court of Appeals for 
failure to hold voir dire hearing to determine admissibility of victim's in-court 
identification of defendant, trial court a t  retrial did not err in stating, in 
presence of victim, that roir dire hearing would be conducted in conformity 
with decision of the Court of Appeals, and in reading excerpt from that de- 
cision. Ibid.  

Total circun~stances surrounding lineu11 do not reveal procedures unnec- 
essarily suggestive and conducive to irreparable mistaken identification as  to 
violate due process. Ib id .  

Robbery victim's in-court identification of three defendants was not tainted 
by pretrial photographic identification of two defendants or by accidental con- 
frontation with third defendant a t  police station. S, v. McPherson, 482. 

There is nothing unlawful or inherently wrong in the police submitting to 
an armed robbery victim photographs of seven or eight persons who fit gen- 
erally the victim's description of the robbers for possible identification by the 
victim of his assailants. Ibid.  

Convictions based on eyewitness identification a t  trial following a p r e  
trial identification by photograph will be set aside on that ground only if the 
photographic identification procedure was so impermissibly suggestive as  to 
give rise to a very substantial likelihood of irreparable misidentification. Ibid.  

Record in a rape prosecution clearly establishes that the prosecuting 
witness' in-court identification of defendant as one of her assailants was based 
upon her observations of defendant before and during the rape and not upon 
a subsequent police station confrontation. R. v. Blackwell, 714. 

The procedure whereby a rape victim identified her assailants from 15 or 
20 photographs supplied by police officers was free from any suggestiveness 
that might have led to misidentification. Ibid. 

In  proper cases the voir dire procedure may be invoked concerning iden- 
tification testimony. Ibid.  

§ 71. "Short-hand" Statement of Facts  
In  homicide prosecution, trial court properly admitted testimony that on 

certain occasions defendant was "mad" or "nervousv and that deceased was 
"unconscious." S. v. Moore, 142. 
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5 75. Test of Voluntariness of Confession; Admissibility i n  General 
Contention by 17 year old defendant in first degree murder prosecution 

that her confession made in the absence of counsel should have been excluded 
because of her age and immaturity is without merit. S. v. Hill, 1. 

Evidence supported trial court's findings that the confession of defendant 
was freely and voluntarily made, despite defendant's contention that he had 
been drinking heavily and taking drugs prior to the confession. S. o. Haynea, 
150. 

In-custody statements attributed to a defendant are inadmissible either as  
substantive evidence or for impeachment purposes unless, after a voir dire 
hearing in the absence of the jury, the court makes factual findings based 
upon sufficient evidence that such statements were voluntarily and understand- 
ingly made after defendant had been fully advised of his constitutional rights. 
S. c. Catret t ,  86. 

Solicitor's attempt to cross-examine defendant with regard to defendant's 
purported in-custody statement that had not been previously introduced in evi- 
dence was not prejudicial where trial court instructed jury to disregard such 
examination. 8. v. Barrow, 381. 

Defendant's contention that he did not voluntarily make incriminating 
statements or intelligently waive his right to counsel while in police custody 
because he was unaware of the rule of law ~ h i c h  could make him guilty of 
first degree murder even though he did not actually commit the act which 
ended deceased's life is without merit. S. o. McRae,  308. 

Defendant charged with a capital offense may waive his right to counsel 
during in-custody interrogation. Ibid. 

Where a defendant charged with homicide told his jailmate that he had 
shot the deceased, the ja ihate 's  testimony of defendant's incriminating state- 
ment mas admissible in evidence without the necessity of a coir dire hearing 
to determine whether the stateinrnt was freely and roluntarily made. 8. v. 
Perry, 339. 

Yoluntariness remains the test of the admissibility of a confession. 8. v. 
NcCloud, 518. 
,I cqnfession following an illegal arrest is not ipso facto involuntary and 

inadmissible. S. n. JlcC'lOzrd, 518. 
Defendant's argument that his confession to police omcers was involuntary 

in that the confession was triggered by the identification of stolen coins that 
had been illegally seized from defendant's motel room held without merit. Ibid. 

Defendant's confession to the sheriff, which was made while defendant 
was under arrest for kidnapping and homicide and was confined in jail, held 
properly admitted in evidence, where there were findings, supported by evi- 
dence, that (1) the defendant himself had sought the interview with the 
sl~eriff in order to get the crimes "off his chest" and ( 2 )  the sheriff gave the 
defendant the necessary warnings prior to the confession. S. v. Miller, 681. 

9 76. Determination and  Eeec t  of Admissibility of Confession 
Question of voluntariness of confession is for the trial judge in absence 

of jury and should not be submitted to thc jury. 8. o. Hil.1, 1. 

When sound motion pirture offered into evidence contains incriminating 
statements made by defendant from his ltnowledge of the offense, upon d e  
fendant's objection the trial judge must conduct a voir dire to determine the 
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admissibility of the in-custody statements or admissions contained in the sound 
picture. 8. I;. S t ~ W d a n d ,  283. 

Trial judge's findings as  to the voluntariness of a confession are con- 
clusive on appeal when based on competent evidence in the record. S. v. Mc- 
Rae, 308. 

Where a defendant charged with homicide told his jailmate that he had 
shot the deceased, the jailmate's testimony of defendant's incriminating state- 
ment was admissible in evidence without the necessity of a voir dire hearing 
to determine whether the statement was freely and voluntarily made. S. v. 
Perry, 339. 

The Supreme Court must consider the entire record to determine whether 
a confession was in fact voluntary. 8.  I;. McC'loud, 518. 

Defendant's confession was properly admitted in widenre. S. v. Sanders, 
598. 

The fact that defe~idant became nervous and highly excited during his 
confession does not impeach the confession. S ,  I;. Miller, 651. 

In the absence of an objection by defendant, the trial court is not required 
sua sponte to conduct a voir dire into the voluntariness of defendant's confes- 
sion. 8. I;. Willianzs, 703. 

The burden of showing the voluntariness of a confession is now upon the 
State. Ibid. 

79. Acts and  Declarntions of Conipanions 
Testimony by a filling station attendant that as defendant and a corn- 

panion were leaving the station he heard one of them say "shoot him" was 
competent, notwithstanding defendant was unable to identify the voices. S. 
v. Saunders, 598. 

§ 80. Records a n d  Private  Writings 
Trial court did not err  in denying defendant's motion that State's counseI 

be required to perniit defendant's counsel to examine typewritten transcript 
of notes made by SRI  agent during interrogation of defendant. S. r .  Macon, 
466. 

5 81. Evidence Obtained by Unlawful Means 
Trial court groperly admitted LSD pills found upon defendant by search 

incident to his arrest without n c arrant where officers had reasonable grounds 
to believe that defendant a t  the time of his arrest wns committing a felony in 
their presence by posses~ion of the LSD. S. n. Roberts, 95. 

Piece of chrome remorecl from exterior of defendant's car without a 
search warrant was gained by a lawfui search and seizure and was properls 
admitted into eridence where it  was fully disclosed to the naked eye and no 
search was required to obtain it. 6. c. Virgil, 217. 

Officers lawfully searched clefendant's room and interior of his autonlobile 
without a warrant nhere defendant was present and consented to the search. 
Ibid. 

Warnings required by Mirandn are inapplicable to searches and seizures. 
Ibid. 

Officers investigating a crime are not required to preface n request to 
search the premises with advice to the occupant that he does not have to 
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consent to the search, that he has a right to insist on a search warrant, and 
that fruits of the search may be used against him. Ibid. 

Defendant's overnight occupancy of a motel room with his girl friend did 
not justify a police d c e r ' s  uninvited entry into the room to arrest defendant 
without a warrant on a charge that the offense of occupying a motel room for 
immoral purposes had been committed in the presence of the officer; conse- 
quently the arrest of defendant nnd the seizure of coins from the motel room 
were unlawful. S. v. McOloud, 518. 

The warrantless seizure of burglary tools and other articles from the car 
in which defendant was riding as n passenger was lawful, and these tools and 
articles were properly admitted in the trial of defendant for possession of 
burglary tools. Ibid. 

9 86. Credibility of Defendant a n d  Part ies  Interested 
Solicitor's attempt to cross-examine defendant with regard to defendant's 

purported in-custodx statement that had not been previously introduced in 
evidence was not prejudicial where trial court instructed jury to disregard 
such examination. S. v. Ba~mzc,  381. 

9 defendant is entitled to full opportunity to explain his answers in re- 
sponse to impeaching questions. S. v. Sanders, 698. 

Defendant's testimony on cross-examination concerning his prior convic- 
tions was not prejudicial. S. v. Blackwe71, 714. 

§ 88. Cross-examination 
The limits of legitimate cross-examination are largely within the discre- 

tion of the trial judge. S. v.  McPkerson, 482. 

9 91. Time of Trial  and  Continuance 
Motion by defense counsel for continuance so that defendant could be ad- 

ministered a brain wave test to determine if he was subject to pathological 
intoxication held properly denied by the trial court. S. I;. Baldwin, 690. 

9 98. Custody of Witnesses 
The practice of sequestration of witnesses is discretionary with the trial 

court, whose ruling thereon is not reviewable in the absence of abuse of d b  
cretion. 8. v. Barrow, 381.; S. v. Sparrow, 499. 

3 99. Expression of Opinion by Court o n  Evidence During Trial 
Defendants were not prejudiced by remarks made by court in presence 

of jury during exchanges with defendant's counsel. S. v. McPherson, 482. 

3 101. Custody of J u r y ;  Witnesses 
A State's witness is disqualifjed to act as  "custodian" or 'lofficer in charge" 

of the jury in a criminal case. S. o. Macon, 466. 

g 10%. Argument and Oonduct of Solicitor 
Trial court did not err in refusing to have the solicitor's argument to 

the jury recorded. 8. v. S p a v m ,  499. 

I n  a first degree murder case i t  mas permissible for the solicitor to argue 
that the jury should find defendant guilty of murder without any recommenda- 
tion that punishment be life imprisonment. S. v. Williams. 703. 
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§ 103. Function of Court a n d  J u r y  
In  a criminal case the jury is a t  full liberty to acquit the defendant if it 

is not satisfied from all the evidence - including prima facie evidence - that 
defendant's guilt has been proven beyond a reasonable doubt. S. u. Riera, 3G1. 

§ 106. Sufficiency of Evidence t o  Overrule Nonsuit 
When the State's evidence tends only to exonerate a defendant from n 

particular charge, his motion for judgment of nonsuit must be allowed. S. v. 
Hamby, 674. 

§ 112. Instructions on  Burden of Proof and  Presumptions 
The trial court did not commit prejudicial error in using in one portion 

of the charge the words "if you find from the evidence" instead of "if you 
find from the evidence beyond a reasonable doubt." S. v. Henderson, 430. 

The charge of the trial court. whcn considered contextually, properly 
placed upon the State the burden of proving beyond a reasonable doubt every 
essential element of the offenses charged. S, v. Millrr ,  681. 

113. Statement of Evidence and  Application of Law Thereto 
I t  is not error for the court to fail to define vords of common usage in 

the absence of a request for such instructions. S. v. Jcnnings, 157. 
The recapitulation of all the evidence is not required. S. v. Sanders, 598, 
In consolidated trial of three defendants for kidnapping and rape, charge 

of the court, ~vhen coneidcred as  a whcle, is not subject to construction that 
jury should convict all three defendants if it found m e  defendant guilty of 
the particular crime charged. S. c. Ton~bZin, 273. 

fj 113. Instructions on Lesser Degree of Crime 
Where there is evidence of defendant's guilt of a lesser included offense, 

the court must charge thereon. S. w. Riera, 361. 

117. Charge on Character Evidence and Credibility of XVitness 
Trial court l~roperly instructed jury to scrutinize carefully the testimony 

of defendant as  a ~ v i t n ~ i ~  interested in rhe outcome of the verdict. S, v. 
Barrow, 381. 

118. Charge on  Contentions of t h e  Part ies  
'I'rial court's statement of the State's contentims mts  supported by evi- 

dence from which inferences related by the court could logically be drawn. 
S. v. Virgil, 217. 

nefendants were not prejudiced by the court's frequent reference to dis- 
crepancies and conflicts in the evidence while reviewing the contentions of the 
State. S. a. Henderson. 430. 

Defendants were not prejudiced when the court, while reviewing the con- 
tentions of the State, espresvd the view rhnt he thought a witness "put it  
very accurately" in stating that there was a marked reluctance on the part 
of the State's principal witness to testify aqainrt one defendant. Ibid. 

fj 126. Unaninlity of Terdict and  Polling the  J u r y  
Certificate obtained from clerk of supc3rior court shows that when the 

jury was polled each juror assented to the verdict of first degree murder 
with recommendation of life imprisonment. S. v. Hwderson. 430. 
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§ 127. Arrest of Judgment  
A motion in arrest of judgment may be made a t  any time, even in the 

Supreme Court on appeal. S. v, Kirbv, 123. 

§ 128. Discretionary Power of Court  to Declare Mistrial 
In prosecution for homicide of defendant's wife, trial court did not err 

in failing to declare a mistrial when, in response to questions by solicitor a s  
to whether defendant had made a statement to two State's witnesses con- 
cerning what he would do to his wife if she left him, one witness stated on 
four occasions and another on one occasion that defendant stated "he had 
killed one person," where trial judge struck witness' unresponsive answers and 
instructed jury not to consider them, and defendant made no motion for mis- 
trial. 8. v.  Moore. 142. 

Mistrial may be ordered in capital cases without consent of accused only 
in cases of necessity in attaining ends of justice. Ibid. 

3 130. New Trial  f o r  Misconduct Affecting J u r y  
Defendant's right to trial by impartial jury was not violated when two 

deputy sheriffs who were witnesses for the State were allowed to act as court 
officers or bailiffs during the trial. S. u. Vacon, 466. 

-4 State's witness is disqualified to act as  "custodian" or "officer in charge" 
of the jury in a criminal case. Zlrid. 

3 132. Setting Aside Verdict a s  Contrary t o  Weight of Evidence 
Motion to set aside verdict as contrary to ~veight of evidence is addressed 

to discretion of trial judge. 6. G. Henderson, 430. 

3 134. Form and Requisites of Judgment  
A judgment by a court in a criminal case must conform strictly to the 

statute, and any variation from its provisions, either in the character or the 
extent of punishment, renders the judgment void. S, u. Ruth, 36. 

8 135. Judgment  and  Sentence i n  Capital Cases 
Where the jury returns a verdict of guilty of murder in the first degree 

without a recommendation that the punishment be imprisonment for life, the 
trial court is required to impose the death sentence. S. G. Hill, 1; A'. c.. 
Roseboro, 1%. 

Jury's verdict was sufficient to support imposition of the death penalty 
where the jury foreman announced that the jury found defendant guilty of 
first degree murder and, upon inquiry by the court, stated that the jury 
made no recommendation with that verdict. S. v. Hill, 1. 

The repeal by the 1969 Legislature of G.S. 15-162.1, which provided for a 
sentence of life imprisonment to be imposed upon an accepted plea of guilty 
of a capital crime, did not modify, change, add to or take from G.S. 14-17, 
which provides for the sentence to be imposed for first degree murder upon 
a verdict returned by a jury. Ibid. 

While G.S. 14-17 gires the jury discretion to "recommend" life imprison- 
ment for first degree murder, i t  confers no discretionary power on superior 
court or Supreme Court to impose sentence different from that fixed by the 
jury. S. v. Ruth, 36. 

Death sentence must be vacated under the decision of Withempom v. 
Illinois where trial court allowed State's challenges for cause to seven pros- 
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pective jurors \Tho stated simply a general objection to or conscientious 
scruples against capital punishment, and there being no jury verdict which will 
support a constitutional sentence, the cause must be remanded to superior 
court for a new trial as  to guilt and punishment. Ibid. 

After guilt in a capital case has been established by the jury, its recom- 
mendation as  to punishment docs not violate defendant's constitutional rights. 
S. v. Roschoro, 185. 

Capital punishment for first degree murder has not been abolished by 
former statute which provided for sentence of life imprisonment upon accept- 
ance of plea of guilty. Ibid. 

Statute permitting jury to recommend life imprisonment for first degree 
murder is not unconstitutional in failing to prescribe any standard or rule 
to guide jury in its determination. Ibid. 

Trial court properly escluded those jurors who testified on voir dire that 
they had already made up their minds that they would not return a verdict 
pursuant to which the defendant might lawfully be executed whatever the 
evidence might be. S. w. Sanders, 598; S. v. Miller, 681. 

The question whether G.S. 14-17 and G.S. 15-162.1 when construed together 
in the light of U .  S. v. Jackson will render unenforceable the death penalty in 
this State held immaterial when G.S. 15-162.1 mas repealed prior t o  the com- 
mission of the crime. S. w. Niller, 681. 

The statute providing that the jury, as a part of its guilty verdict, might 
by recommendation fix the punishment a t  life imprisonment rather than death, 
held not an unlawful division of powers between the court and jury. Ibid. 

Although the jury's verdict of "recommendation of mercy" in a first-degree 
murder prosecution was irregular, the trial court correctly imposed a sentence 
of life imprisonment. S. v. BaTdwin, 690. 

A defendant in a first-degree murder c rose cut ion is not entitled to a bifur- 
cated jury trial. S. v. Sanders, 598; S. v. Blackwell, 714. 

5 137. Conformity of Judgment  to Indictment, Verdict o r  Pleas  
Neither Supreme Court nor superior court has authority to impose upon 

any defendant who pleads not guilty sentence not supported by a verdict of 
guilty returned by a jury properly selected and constituted. S. v. Ruth, 36. 

No sentence to imprisonment or any other punishment for a criminal 
offense can be valid unless supported by a plea of guilty, a plea of nolo con- 
tendere, or verdict of a properly constituted jury. Ibid. 

9 138. Severity of Sentence and Determination Thereof 

Appeals for changes in the law should be made to the Legislature; appeals 
for relief from its penalties after conviction should be made to the Governor. 
S. v. Hill, 1. 

While credit must be given for time served under a previous sentence for 
the same conduct, a defendant is not entitled to credit for time spent in 
custody while awaiting trial. 8. v. Virgil, 217. 

Defendant is not entitled to credit for time spent in custody on capital 
charge without privilege of bail from date of his arrest until conclusion of 
his third trial. Ibid. 

Statute requiring credit on a prison sentence for time spent in custody 
pending appeal is not retroactive. Ibid. 
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Defendant was convicted as  a n  accessory before the fact to the murder 
of her husband and was sentenced to life imprisonment; the actual murderer 
was sentenced to 20-30 years' imprisonment on his guilty plea to second-degree 
murder. Held: Defendant's objection that her sentence exceeded that of the 
murderer is without merit. S.  v. Benton, 641. 

Where defendants appealed to the superior court from a conviction and 
sentence in the district court, the imposition of a greater sentence in superior 
court than sentence imposed in the district court did not violate defendants' 
constitutional rights. S. v. Spencer, 535; S. v. Sparrow, 499. 

In  an obstructing traffic prosecution, the sentencing of one defendant to 
a nine month jail term and the sentencing of the other defendant to  a six 
month jail term mere lawful; but where pending appeal of defendants the 
legislature reduced the maximum term of jmprisonment to six months, the de- 
fendant who received nine months is entitled to mitigation of his sentence 
to six months. S. v. Spencer, 535. 

§ 143. Revocation of Suspension of Sentence 
A defendant has a right to rely upon conditions of a suspended sentence. 

S. v. Caudle, 550. 
Defendant's consent to suspension of a prison sentence does not preclude 

him from contesting the reasonableness of the condition which he has broken 
when such breach is made ground for putting sentence into effect. Ibid. 

9 condition which is a violation of defendant's constitutional right is per 
se unreasonable and subject to attack by defendant upon the State's subse- 
quent motion to put the sentence into effect for violation of that condition. 
Ibid. 

Where defendant was charged in a warrant with obtaining qoods valued 
a t  $631.78 by fraudulent use of a reyoked bank credit card, condition of sus- 
pension of defendant's prison sentence that defendant pay $7.326.29 for benefit 
of the bank is held a violation of constitntional prohibition of imprisonment 
for debt. Ibid. 

Suspension of a sentence of imprisonment for a criminal act on condition 
that the defendant pay obligations unrelated to such criminal act, howerer 
justly owing. is a use of the criminal process to enforce payment of a civil 
obligation in violation of Article I, 5 16, Constitution of NorLh Carolina. Ibid. 

146. Nature and  Grounds of Appellate Jurisdiction i n  Criminal Cases 
Supreme Court has neither power to change the law nor to remit the 

penalty which the lam provides for its violation. S. z'. Ri l l ,  1. 
The rules of the Supreme Court are mandatory and will be enforced in 

criminal cases. S. v. l i i ~ h y ,  123; 8. v. Bento~a, 631; S. t-. Raldzuin, 600. 
The Supreme Court cannot be expected to continue the practice of indulg- 

ing infractions of its rules by court-appointed counsel in criminal cases. S. 0. 
Benton, 641. 

An accused may not proceed on one theory in the trial court and demand 
relief in the appellate court upon another theory. S. v. Blackwell, 714. 

In appeal from sentence imposed on 16 year old defendant, Supreme Court 
cannot consider questions and arguments based on defendant's age which do 
not involve matters of law or legal inference. IS, v. Roseboro, 185. 

Assertion by defendant for the first time in his notice of appeal to the Su- 
preme Court that he n-as a tenant of the room wherein he lay asleep and 
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drunk when a ring was taken from his finger by a police officer, and that the 
constitutional question which he now attempts to raise with reference to the 
taking of the ring was not raised in the Court of Appeals because defendant's 
status as  a tenant was only recently communicated to defendant's attorney, if 
true, does not exempt defendant from the rule that constitutional questions not 
properly raised in the trial court and the Court of Appeals will not be con- 
sidered by the Supreme Court. S. v. Mitchell, 404. 

5 134. Case on  Appeal 
Argument of counsel need not be recorded and included in the record on 

appeal. S. v. Sparrow, 499. 

9 160. Correction of Record 
The correction of the official minutes of the superior court must be made 

in the superior court. S. v. Accor, 567. 
Criminal action is remanded to the superior court for correction of patent 

errors appearing on the face of the official minutes, where (1) the minute 
entries are  in irreconcilable conflict with respect to the verdicts against the 
defendants and ( 2 )  the minute entries show that fourteen jurors were selected, 
sworn and empanelled but the entries are  silent as  to when the alternate jurors 
were excused. Ibid. 

8 161. Necessity for,  F o r m  a n d  Requisites of, Exceptions and Assign- 
ments  of E r r o r  
Assiguments of error should expressly point out the alleged errors relied 

upon. 8. v. Kirby, 123. 
Exception to the judgment presents the face of the record for review. Ibid. 
Assignment of error to the examination and selection of jurors, which re- 

ferred to 152 pages of voir dire examination without specifying a single in- 
stance in which a juror was improperly excused, is ineffective. I b i d .  

An assignment of error must show specifically what question is intended 
to be presented for consideration without the necessity of going beyond the 
assignment of error itself. S. v. Benton, 641. 

A mere reference in the assignment of error to the record page where the 
asserted error may be discovered is not sufiicient. Ibid. 

An assignment of error which attempts to present several questions of law 
is  broadside and ineffective. S. v. Kirby, 123; 8. u. Blackwell, 714. 

Even though defendant in a first-degree murder prosecution did not except 
to the verdict or to the judgment of life imprisonment based thereon, his a p  
peal was an exception to the judgment arid to any other matter of law ap. 
pearing on the face of the record; consequently, the Supreme Court could con- 
sider the irregularity in the verdict and determine that defendant had not been 
prejudiced thereby. 8. a. Baldwin, 690. 

§ 162. Objections, Exceptions, a n d  Assignments of E r r o r  to Evidence 
Rules relating to objections to evidence. 8. v. Blackwell, 714. 
Assignment of error relating to  restrictions placed on defendant's cross- 

examination of the State's witnesses is ineffectual when it does not contain 
any question put to any witness. S. 2;. Kirby, 123. 

Unless an objection is made in ample time as  soon as  the opponent has the 
opportunity to learn the evidence is objectionable, the opponent will be held to 
have waived it. 8. v. Sanders, 598. 
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§ 163. Exceptions a n d  Assignments of E r r o r  t o  Charge 
Assignment of error to the charge should quote that portion of the charge 

to which appellant objects. S. v. Iiirby, 123; S. v. Benton, 641. 
An assignment of error based on a failure to charge should set out the 

defendant's contention as  to what the court should have charged. S. v. 
Benton, 641. 

Objections to the charge in reviewing evidence and stating contentions of 
the parties must be made before the jury retires. S. v. Virgil, 217. 

&signment of error to the entire charge of the court is broadside and 
ineffectual. S. a. Baldzci?i, 690. 

Assignment of error that the charge was not impartial is broadside. Ibid. 
Assignments of error which quote excerpts from the charge and merely 

assert that the court erred in so charging the jury are  insufficient. S. v. Hen- 
derson, 430. 

An exception to an excerpt from the charge ordinarily does not challeoge 
the omission of the court to charge on the same or another aspect of the case. 
Ibid. 

An exception to a portion of the charge embracing a number of proposi- 
tions is: insufficient if any of the propositions are correct. Ibid. 

§ 166. T h e  Brief 
Assignments of error not discussed in the brief a re  deemed abandoned. S. 

1;. Kirby, 123; S. v. Henderson, 430; S. v. Baldzcin, 690. 

168. Harmless a n d  Prejudicial E r r o r  i n  Instructions 
Trial court's instruction relating to defendant's guilt a s  an accessory be- 

fore the fact to the murder of her hubband held not prejudicial. 8. v. Bmton, 
641. 

The trial court did not commit prejudicial error in using in one portion 
of the charge the words "if you find from the evidence" instead of "if you 
find from the evidence beyond a reasonable doubt." S. v. Henderson, 430. 

Defendants were not prejudiced by the court's frequent reference to dis- 
crepancies and conflicts in the evidence while rerien-ing the contentions of the 
State. Ibid. 

Defendants were not prejudiced when the court, while reviewing the con- 
tentions of the State, expressed the view that he thought a witness "put it  
very accurately" in stating that there was a marked reluctance on the part of 
the State's principal witness to testify against one defendant. Ibid. 

Defendants were not prejudiced by court's confusing statements in the 
charge relating to purpose of the State's rebuttal evidence. Ibid. 

§ 169. Harmless and  Prejudicial E r r o r  i n  Admission or Exclusion of 
Evidence 

Where the record fails to show what the witness would have testified had 
he been permitted to answer questions objected to, the exclusion of testimony 
is not prejudicial; this rule also applies to questions asked on cross-examina- 
tion. S. a. Kirby, 123. 

Trial court did not err  in denying request of defense counsel to permit 
answer of witness to be inserted in trial record after court had sustained ob- 
jection to question asked the witness. 8. v. McPherson, 482. 
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Any prejudice from officer's inadvertent testimony was properly cured by 
trial court's instruction to the jury to disregard the testimony. 8. v. Perry, 330. 

Where the court sustains objection to questions asked by the solicitor, no 
prejudice results. S. v. Barrow, 381. 

The admission of technically incompetent evidence is not prejudicial unless 
it  is made to appear that a different result would have likely ensued had the 
evidence been struck. Ibid. 

Admission of incompetent evidence is not ground for new trial where there 
was no objection a t  time evidence was offered, even though appellant asserts 
evidence was obtained in violation of his constitutional rights. 8. v. Mitchell, 
40-1. 

5 170. Harmless and  Prejudicial E r r o r  in Remarks  of Court, Argu- 
ment  of Solicitor and  Incidents During Trial 
Improper argument of counsel is cured by the court's action promptly 

sustaining an objection thereto and cautioning the jury not to  consider it. N. 
v. Sparrow, 499. 

Trial court did not err in refusing to have the solicitor's argument to the 
jury recorded. Ibid. 

Defendant's remark during his arraignment, "No sir, I have to plead guilty, 
Four Honor," held not prejudicial. S. 2;. Baltfwin, 690. 

5 174. Questions Necessary t o  Deternlination of Appeal 
Assertion by defendant for the first timr in his notice of appeal to the 

Supreme Court that he was a tenant of the room wherein he lay asleep and 
drunk when a ring was taken from his finger by a police officer, and that the 
constitutional question which he now attempts to raise with reference to the 
taking of the ring was not raised in the Court of Appeals because defendant's 
status as a tenaiit mas only recently communicated to defendant's attorney, if 
true, does not exempt defendant from the rule that constitutional questions 
not properly r a i s d  in the trial court and the Court of Appeals will not be con- 
sidered by the Supreme Court. S. v. Mitchell, 404. 

5 175. Review of Findings a n d  Discretionary Orders 
The Supreme Court must consider the entire record to determine whether 

a confession was in fact voluntary. S. v. McClo?td, 318. 

5 176. Review of Judgments  on Motion t o  Nonsuit 
B motion for nonsuit does not properly bring challenged testinlony before 

the appellate court for review. S. v. Blackwell. 714. 

5 178. Law of t h e  Case 
Motion for noasuit in second trial must be denied where on prior appeal 

Supreme Conrt determined upon substantially the same evidence that motion 
for nonsuit was properly denied. S. v. Xoo~c .  149. 

DEATH 

§ 3. Nature a n d  Grounds of Action for  Wrongful Death 
The 1969 Act rewriting the wrongful death statute created a new right of 

action for wrongful death, and the Act does not have retroactive application 
to an action for wrongful death when the death occurred prior to April 14, 
1969. Smith v. fiercer, 329. 
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ELECTRICITY 

§ 2. Service t o  Customers 
In the assignment of rural territorial rights to electricity suppliers pur- 

suant to G.S. 62-110.2, the Utilities Commission has authority to  direct that an 
electric membership cooperative alone serve all users in a rural service area 
whose demand for power does not exceed 400 KW and that any users therein 
whose demand exceeds 400 IIW be served either by the cooperative or by elec- 
tric power companies, with the users to choose the supplier. Utilities Comm. 
c. Electric ~ ~ e n z ~ c r s h i p  Corp., 108. 

In assigning rural service areas to electric suppliers, the Utilities Com- 
mission may consider derelnpment of natural resources and employment op- 
portunities, capital required for supplying electric power to large users, and 
the preference of potential users for one supplier over another. Ibid. 

Order of the Utilities Commission setting a demand level of 400 KW as 
the boundary between areas to be sen-ed by a cooperative and a power com- 
pany held supported by the findings of fact. Zbid. 

EMINENT DOMAIN 

3 1. S a t u r e  and  Extent of Power 
Where private property is taken by a municipality under circumstances in 

which landowner has no applicable statutory remedy, the owner in the exer- 
cise of his constitutional rights may maintain an action to obtain just com- 
pensation for the taking. I3oyle v. Charlotte, 293. 

Access road for property landlocked by construction of a controlled-access 
highway is a "frontage road" within the meaning of G.S. 136-89.52. Highzcay 
Comna. v. 8choo1, 566. 

§ 2. Acts Constituting a "Taking" 
Overfiights by commercial jet aircraft in departing from and approaching 

a municipal airport constitute a taking of landowner's airspace where such 
flights a t  low altitudes substantially impair the landowner's use thereof. Hoyle 
v.  Charlotte, 293. 

8 3. What  is a "Public Purpose" 
Question of whether a proposed road will serve a public or private pur- 

pose is one of law for the courts. Highway Comnt. v. School, 556. 
Condemnation of land by State Highway Commission to provide access to 

private property which otherwise would have been landlocked by construction 
of controlled-access highway mas for a public purpose and was authorized by 
statute. Zbid. 

Highway Commission cannot take land of one property owner for the sole 
purpose of constructing a road for the private use of another. Zbid. 

§ 4. Delegation of Power 
Municipal airport had power to condemn a flight easement over land- 

owner's property. Hoyle 2;. Charlotte, 293. 

5 3. Amount of Compensation 
A plaintiff cannot, by deferring the institution of his action for inverse 

condemnation, select a later date for determination of the compensation to 
which he is entitled. Hoyle v.  Charlotte, 293. 
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8 13. Action by Owner f o r  Compensation o r  Damages 

Where landowner's evidence was to the effect that defendant municipality 
appropriated a flight easement over his airspace beginning January or Febru- 
ary 1962 with frequent flights of jet aircraft a t  low altitudes, defendant's 
easement vested in the municipality on that date, which date also determined 
landowner's compensation; consequently, trial court erred in instructing jury 
that compensation was determinable with reference to market value of land- 
owner's property a t  time of the trial in December 1968. Hoyle v.  Charlotte, 
293. 

ESTATES 

8 1. Nature and  Incidents of Estates  i n  Fee 
In adjudicating the relative property rights in the airspace, the courts 

generally have found it necessary to modify the ancient maxim, "he who 
owns the soil owns it  to the heavens." Hoyle v. Charlotte, 293. 

EVIDENCE 
8 3. Facts  Within Common Knowledge 

I t  is common knowledge that liability insurance must be renewed period- 
ically and that renewal policy often has slight modifications as  to vehicles or 
employees insured. Galligan v. Chapel Hill, 172. 

5 8. Prima Facie Proof 
Prima facie evidence is no more than sufficient evidence to establish the 

vital facts without further proof. S. v.  Riera, 361. 

8 11. Transactions Wi th  Decedent o r  Lunat ic  
In  action to recover on two notes executed and given by the decedent to 

plaintiff, plaintiff's testimony concerning his personal transactions with d e  
cedent, which testimony was purportedly offered on the issue of decedent's 
mental competency to execute the notes, held inadmissible under the Dead 
Man's statute, notwithstanding trial court restricted the testimony to the issue 
of mental competency. 'IT'hitley v. Redden, 263. 

5 17. Competency of K e g a t h e  Evidence 
Plaintiff's evidence that none of the sumirors of a crossing accident heard 

a signal prior to the collision with defendant's locomotive held sufficient to 
justify a jury finding that defendant fai1t.d to give any warning. Brown a. 
R. R. Co., 398. 

5 34. Admissions and  Declarations Against Interest  by Par t ies  t o  t h e  
Action 
Ordinarily, evidence of an offer to compromise or settle a disputed claim 

will not be admitted. Bd. of Education v. Lamm, 487. 
In an action by a board of education to quiet title to school property, 

certain statements of the property owner were admissible a s  declarations 
against interest, but other statements were inadmissible a s  self-serving declara- 
tions. Zbid. 

Declaration against interest defined. Ibid. 
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8 42. Xonexpert Opinion Evidence as Constituting "Shorthand" State- 
ment  of Fac t  
Testimony by solicitor that State's witness had been reluctant to talk but 

suddenly began to talk and mas very forthright and complete and gave an 
articulate statement is admissible as a shorthand statement of fact. S. u. 
Henderson. 430. 

3 50. Expert  Medical Testimony 
The "same locality" rule is no longer the standard by which to judge a 

doctor's procedures, but a medical expert may testify as  to a simple operative 
procedure when he is familiar with practice in "similar communities." Wig- 
giizs %. Rvw, 134. 

FRAUDS, STATUTE O F  

§ 7. Contracts to Convey o r  Devise 
-1 joint will executed by a husband and wife may itself be a sufficient mem- 

orandum of a contract between the two that the survivor will not revoke the 
document a s  his will. O l i ~ e  v. Biggs, 445. 

Description in an option contract referring to the land to be conveyed as  
"a certain tract or parcel of land located in .................... Township, Guilford 
County. Xorth Carolina, and described as follows: About Four Acres situated 
a t  the North-East Intersection of Mt. Hope Church Road and Interstate 85" 
is held inqufficient to comply with the statute of frauds, and consequently the 
option is unenforceable. Carlton a. Anderson, 564. 

GRAND JURY 

§ 3. Challenge t o  Composition 
Trial court properly denied defendant's motion to quash indictment on 

ground that persons of defendant's economic class and race were systemat- 
ically excluded from grand jury which returned indictment. S, v. Roseboro, 1%. 

HABEAS CORPUS 

3 2. Determination of Legality of Restraint 
Superior court properly denied a prisoner's petition for writ of habeas 

corpus. 8urratt  v. State, 725. 
A superior court judge in a habeas corpus proceeding had no authority to 

reyerse or modify the order of another superior court judge which held pe- 
titioner in contempt of court; however, the judge did have authority to order 
the release of petitioner on bond pending review of the contempt order on 
certiorari by the Court of Appeals. Iit re Hennis, 5'71. 

§ 4. Review 
Except in cases inro1~-ing custody of minor children an appeal is not al- 

lowed from a judgment entered in a habeas corpus proceeding. Surratt .u. 
State, 725. 

HIGHWAYS A N D  CARTWAYS 

§ 1. Powers of Highway Commission 
Highway Commission rannot take land of one property owner for the sole 

purpose of constructing a road for the private use of another. H i g h ~ a y  Comm. 
c. School, 556. 
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8 4. W h a t  Constitutes a State  Highway o r  Public Road 
Access road for property landlocked by construction of a controlled access 

highway is a "frontage road" within the meaning of G.S. 136-89.52. Highway 
Cornvi. t i .  School, 556. 

§ 10. Obstruction of Public Road 
Conduct of defendants in walking b:wk and forth across z public high- 

way for fire minutes and thereby causing rehicular traffic on the highway to 
come to a stop, held within the purview of the statute making it unlawful for 
any person wilfully to stand upon a highway and impede the regular flow of 
traffic. S. v. Spencer, 535. 

In an obstructing traffic prosecution, the sentencing of one defendant to a 
nine month jail term and the sentencing of the other defendant to a six 
month jail tern1 mere lawful; but where pending appeal of defendants the leg- 
islature reduced the maximum term of imprisonment to six months, the de- 
fendant who receired nine months is entitled to mitigation of his sentence to 
six months. Ibid. 

HOMICIDE 

2. Part ies  a n d  Offenses 
There can be an accessory before the fact to murder in the second degree. 

S. L~. Benton, MI. 
Parties to a homicide are either principals or accessories. Ibid. 

§ 4. Murder i n  t h e  F i r s t  Degree 
Murder in the first degree is a specific intent crime in that a speciflc in- 

tent to kill is a necessary ingredient of premeditation and deliberation. S. c. 
Baldlcin, 690. 

Premeditation means "thought beforehand" for some length of time, how- 
ever short. 8. v. P e r n ~ ,  339; S.  v. Sanders, 598. 

Whether intoxication and premeditation can coexist depends upon the de- 
gree of inebriety and its effect upon the mind and passions; no inference of the 
absence of deliberation and premeditation arises from intoxication as a matter 
of law. S. v. Hamby, 674. 

6.  Murder i n  the  Second Degree 
Murder in the second degree defined. S. z;. Jennings, 157. 

g 8. Manslaughter 
Manslaughter defined. S. 2;. Roseboro, 1%. 
Where there are circumstances strongly calculated to excite passion of 

terror, the homicide may be mitigated from murder to manslaughter. S. v. 
Janings, 157. 

§ 8. Effect of Intoxication Upon Mental Capacity 
I t  is ordinarily for the jury to determine whether the mental condition of 

the accused was so f a r  affected by intoxication that he was unable to form a 
guilty intent to  kill. S. u. Hamby, 674. 

The fact that, after his intent to kill was deliberately and premeditately 
formed when sober, defendant voluntarily drank enough intoxicants to produce 
pathological intoxication and then executed his murderous intent, held not to 
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constitute a valid defense to murder in the first degree in this State. S. v. 
Baldwin, 690. 

§ 9. Self-defense 
On question of self-defense, whether defendant is free from blame or fault 

will be determined by his conduct a t  the time and place of the killing. S. 2;. 
Jennings, 157. 

The fact that defendant has previously engaged in immoral conduct with 
the wife of deceased does not, standing alone, deprive him of his right of self- 
defense. IWd. 

§ 12. Indictment 
An indictment drawn pursuant to G.S. 18-14 is sufEcient to sustain a ver- 

dict of murder in the first degree, notwithstanding there was no allegation 
that the Billing was done either with premeditation and deliberation or in the 
perpetration or  attempted perpetration of a robbery; if defendant desires fur- 
ther information, he should apply for a bill of particulars. 8. v. Hafjnes, 150. 

§ 14. Presumptious a n d  Burden of Proof 
Evidence that deceased died from a wound inflicted intentionally by d e  

fendant with a rifle gives rise to the presumption that the killing was unlaw- 
ful and done with malice. S ,  v. Jenr~ings, 1B7. 

Defendant has the burden to show mitigation or self-defense. Ibid. 
Xalice may be presumed from the intentional use of a deadly weapon 

which proximately caused the death of deceased. S .  v. Pemy,  339. 
Malice may be presumed from evidence that death resulted from pistol 

shots intentionally fired by defendant. S.  a. Sanders, 598. 

§ 15. Relevancy and  Competency of Evidence 
Trial court properly admitted testimony tending to show defendant's con- 

duct and attitude toward deceased on numerous occasions prior to her death. 
S. v. Voore ,  142. 

In homicide prosecution, trial court properly admitted testimony that on 
certain occasions defendant iTas "mad" or "nervous" and that deceased mas 
"unconscious." Ibid. 

A pathologist who performed the autopsy on the body of deceased may 
testify in a homicide prosecution as  to the cause of death. S. a. Pewu,  339. 

17. Evidence of Threats, Motive and  Malice 
In prosecution for homicide of defendant's wife, trial court properly ad- 

mitted testimony of defendant's mother-in-law that when she went to defend- 
ant's trailer to see about her daughter shortly after defendant had beaten her 
a few months before the homicide occurred, defendant told her i t  was none of 
her business and that she was nothing and deceased was nothing and that she 
should get out of the trailer. S. z.. Xoore, 142. 

5 18. Evidence of Premeditation and  Deliberation 
The indicia of premeditation and deliberation. S.  a. H a m b ~ ,  074. 
The elements of premeditation and deliberation are not usually suscep- 

tible to direct proof, but must be established from the circumstances surround- 
ing the homicide. S .  2;. Sanders, 598. 
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In  first degree murder prosecution of a defendant, a passenger in one 
car, who fired a pistol a t  a stranger driving another car in a parallel lane, 
thereby fatally wounding him, there is sufficient evidence of defendant's pre- 
meditation and deliberation to take the case to the jury. 8. v. Perry, 339. 

5 20. Demonstrative Evidence - Photographs 

Trial court gropzrly admitted photograpl~s of the body of aeceased and 
place where found for illustrative purposes. S. a. Iloore, 112; S. c. Bavow, 
381. 

5 21. Sufficiency of Evidence and  Nonsuit 
Evidence of defendant's guilt of murder in the second degree held sue-  

cient to be submitted to the jury. S. l j .  Jennings, 157. 
State's evidence held sufficient to permit jury finding that defendant Billed 

deceased with malice, after premeditation and deliberation, and in the perpe- 
tration or attempt to perpetrate a felony. B. a. Rose7ior0, 185. 

In  first degree murder prosecution of a defendant, a passenger in one 
mr ,  n11o fired a pistol a t  a stranger driling another car in a parallel lane, 
thereby fatally wounding him, there is sufficient cvidence of defendant's p r e  
meditation and deliberation to take the case to the jury. S. v. Perry, 339. 

In this prosecution for first degree murder comnlitted in the perpetration 
of nn attempted armed robbery, the State's evidence, including an in-court 
identification of defendants a s  the perpetrators of the robbery and murder 
and testimony that a witness overheard defendants planning the robbery, is 
held sufficicnt for the jury. S. v. Henderson, 430. 

In a prosecution charging defendant with first-degree murder of two po- 
lice officers, evidence of premeditation and deliberation was sufficient to be 
submitted to the jury. S. 2.. Sanders, 598. 

State's evidence \%as sufficient to establish that each defendant had formed 
the specific intent to Bill deceased and that this intent was preceded by pre- 
meditation and deliberation, notwithstanding State's evidence also raised an 
infrrence that each defendant's judgmmt had been impaired by intoxication. 
S. r .  Hamb]] ,  G74. 

5 H. Instruct,ions o n  Presumptions 

Trial court properly instructed the jury on the presumptions arising from 
the intentional use of a deadly weapon proximately resulting in death. S. c. 
narrow, 381. 

§ 25.  Instructions on  First Degree Murder 

When the indictment and evidence disclose a killing in the perpetration 
of a robbery, only a verdict of guilty as  charged, guilty a s  charged with a 
recommendation of life imprisonment, or not guilty may be returned by the 
jury, and the court should so instruct the jury. S. v. Hill, 1. 

In  homicide prosecution under indictment drawn pursuant to G.S. 13-114, 
an instruction that the killing of a human being in the perpetration of a rob- 
bery is first-degree murder irrespective of premeditation, deliberation or malice, 
held without error. S. v. Hawes, 150. 

In consolidated trial of two defendants for homicide committed in  perpe 
tration of attempted armed robbery, trial court's instructions relating to guilt 
of each defendant if attempted robbery and murder were committed pursuant 
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to a conspiracy to commit robbery were not unclear and ambiguous and were 
favorable to defendants. S. v. Henderson, 430. 

§ 27. Instructions on  Manslaughter 
Evidence in flrst-degree murder prosecution justified instruction on volun- 

tary manslaughter. S. v. Jennings, 157. 
The terms "heat of passion" and "heat of blood" are synonymous. Ibid. 

8 28. Instructions on  Defenses 
Evidence that defendant had been engagd in improper conduct with d e  

ceased's wife necessitated an instruction by the trial court defining and ex- 
plaining the meaning of the words "without fault" and "free from blame" as  
it applied to the law of self-defense. S. w. Jennings, 157. 

An instruction on self-defense that defendant could use no more force than 
was reasonably necessary is erroneous in omitting the element of apparent 
necessity. Ibid.  

8 30. Submission of Guilt of Lesser Degree of t h e  Crime 
Where all evidence shows a killing in the perpetration of a robbery, trial 

court should not instruct jury that it could return a verdict of second degree 
murder. S. 2;. Hill, 1. 

In  first degree murder prosecution, trial court did not err in failing to 
charge that jury might return verdict of guilty of manslaughter. S. w. Rose- 
boro, 185. 

§ 31. Verdict a n d  Sentence 
Where the jury returns a verdict of guilty of murder in the first degree 

without a recommendation that the punishment be imprisonment for life, the 
trial court is required to impose the death sentence. 8. w. Hill, 1. 

When the indictment and evidence disclose a killing in the perpetration 
of a robbery, only a verdict of guilty a s  charged, guilty as  charged with a 
recommendation of life imprisonment, or not guilty may be returned by the 
jury, and the court should so instruct the jury. Ibid. 

Jury's verdict was sufficient to support imposition of the death penalty 
where the jury foreman announced that the jury found defendant guilty of 
first degree murder and, upon inquiry by the court, stated that the jury made 
no recommendation with that verdict. Ibid. 

The repeal by the 1969 Legislature of G.S. 15-162.1, which provided for a 
sentence of life imprisonment to be imposed upon an accepted plea of guilty 
of a capital crime, did not modify, change, add to or take from G.S. 14-17, 
which provides for the sentence to be imposed for first degree murder upon a 
verdict returned by a jury. Ibid. 

While G.S. 1417 gives jury discretion to "recommend" life imprisonment 
for first degree murder, it confers no discretionary power on superior court or 
Supreme Court to impose sentence different from that fixed by the jury. S. 
w. Ruth, 36. 

The punishment for an accessory before the fact to murder in any degree 
is imprisonment for life. 8. v. Benton, 041. 

Imposition of a life sentence upon defendant's conviction of accessory be- 
fore the fact to the murder of her husband was not cruel and unusual. Ibid. 
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A defendant in a first-degree murder prosecution is not entitled to a bi- 
fnrcated jury trial. S. I;. Sanders, 598; S. 2;. B lack~el l ,  714. 

Defendant was convicted as  an accessory before the fact to the murder of 
her husband and was sentenced to life imprisonment; the actual murderer was 
sentenced to 20-30 years' imprisonment on his guilty plea to second-degree 
murder. Held: Defendant's objection that her sentence exceeded that of the 
murderer is without merit. S. 2;. Benton, 641. 

The decision in U. S. a. Juckso?~ does not forbid the court in this first-de- 
gree murder prosecution to impose the sentence of death pursuant to G.S. 
14-17. 8. 2;. Smzders, 598. 

The question whether G.S. 14-17 and G.S. 13-162.1, when construed to- 
gether in the light of U.  S. v. Jackson, will render unenforceable the death 
lrenalty in this State held immaterial when G.S. 13-16'2.1 was repealed prior to 
the commission of the crime. S. v. Miller, 6Sl. 

The statute providing that the jury, as a part of its guilty verdict, might 
11y recommmdation fix the punishment a t  life imprisonment rather than death, 
held not an unlawful division of powers between the court and jury. Ibid. 

Although the jury's verdict of "recommendation of mercy'' in a first-degree 
murder prosecution was irregular, the trial court correctly imposed a sentence 
of life imprisonment, S ,  2;. Baldloin, 690. 

HUSBAND AND W I P E  

§ 4. Contracts Between Husband a n d  Wife 
A contract between husband and wife prescribing the testamentary dispo- 

sition of their property is not binding upon the wife unless the contract is 
acknowledged by her in conformity with the statute. Olive v. Biggs, 446. 

5 14. Estates  by Entireties i n  General 
Where a husband and wife own a home as tenants by the entireties, the 

husband is responsible for the condition of the premises. Preexe c. Co?~gleton, 
178. 

3 17. Termination and  Survivorship of Estates  by Entireties 
Wife's will cannot devise to the husband property which a t  the time of 

her death was owned by them as tenants by the entireties. Olive a. Biggs, 445. 

INDICTMENT AND WARRANT 

5 9. Charge of Crime 
Nothing in G.S. 13-163 or in G.S. 15-165 dispenses with the requirement 

that the warrant or indictment charge all the essential elements of the offense. 
S. v. McBane, 60. 

A warrant or indictment merely charging in general terms a breach of a 
statute and referring to it  in the indictment is not sufficient. Ibid. 

A warrant or indictment following substantially the language of the 
statute is sufficient if and when it thereby charges the essentials of the offense 
in plain, intelligible and explicit manner. Ibid; 8.  v. Bparrow, 499. 

Where a statute sets forth several ways by which the offense may be 
committed, the warrant or indictment correctly charges conjunctively. S. v. 
Riera, 361. 
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§ 14. Grounds a n d  Procedure on  Motion t o  Quash 
When a warrant or indictment is challenged by a timely motion to quash 

on the ground it fails to charge a criminal offense, decision must be based 
solely on the contents of such warrant or indictment. S. v. YcBane, 60. 

8 1. Protection and  Supervision by Courts 
Under common law, persons are classified as infants until they attain the 

age of 21 years. Personnel Corp. v. Rogers, 279. 

g 2. Liability of Infants  on Contracts 
Concept of "necessaries" of an infant is  enlarged to include such articles 

of proper@ and such services as  a re  reasonably necessary to enable the infant 
to earn the money required to provide the necessities of life for himself and 
those legally dependent upon him. Personnel Corp. u. Rogers, 279. 

Evidence held sufficient for jury in action by employment agency to re- 
cover upon infant's contract for services rendered in assisting the infant to 
find employment as a draftsman. Ib id .  

§ 7. Contributing t o  Delinquency of Minor 
Statute making it a misdemeanor to contribute to the delinquency of a 

minor is not unconstitutional for vagueness. 8. u. Sparrow, 499. 
A minor need not be convicted of the charges contained in a juvenile pe- 

tition before a person may be prosecuted for contributing to the delinquency 
of the minor. Zbid. 

Warrant was sufficient to charge defendant with contributing to the de- 
linquency of a minor by harboring and providing lodging for her and wil. 
fully concealing her from officers with knowledge that they had petitions for 
her arrest. Ib id .  

In prosecution under a warrant charging that defendant obstructed a po- 
lice officer in the performance of his duties by kicking the officer while he at- 
tempted to arrest a minor, there was a material variance between the war- 
rant and proof where all the evidence tended to show that when defendant 
kicked the officer, the officer already had the minor in his custody. Ib id .  

Trial court properly denied motion of one defendant for nonsuit of a charge 
of contributing to the delinquency of a minor. Ib id .  

INSURANCE 

§ 6. Construction of Policies 
Rules for construction of an insurance policy. Trust Co. 2i. Ins. Co., 349. 

$j 68. Automobile Personal In jury  Policy 
Automobile liability policy providing medical payments coverage for two 

described vehicles is one contract, not two separate contracts. Trust Co. v. Ins.  
Co., 349. 

The term "struck by an automobile" a s  used in medical payments pro- 
vision of an automobile liability policy includes one who is injured when the 
vehicle occupied by him is struck by another automobile and is not limited to 
collisions between automobiles and pedestrians. Ib id .  

Purpose of prorision in medical payments coverage for bodily injuries r e  
ceived by insured in an accident if he was "struck by an automobile" was tcr 
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afford coverage to insured when "struck by an automobile" while he was 
neither the occupant of an "owned autoniobile" nor the occupant of a "non- 
owned automobile" as  defined in the policy. Ibid. 

Where family automobile policy corcring two vehicles provided medical 
payment coverage of $5000 per person, limit of insurance company's liability 
for injuries received by insured in collision with another vehicle while op- 
erating one of the insured vehicles is $5000, notwithstanding insured paid s e p  
arate medical payments premiums for each vehicle corered by the policy. Ibid. 

§ 70. Liability Insurance Generally 
An insured under a non-owner's policy was covered thereunder when his 

recently purchased automobile was involved in an accident, the insured having 
acquired title to the automobile only when the seller and the insured complid 
with the mandatory provisions of G.S. 2@72(b) relating to the transfer of title. 
Insurance CO. v. Hayes, 620. 

§ 80. Vehicle Financial Responsibility i lc t  
The purpose and effect of the Financial Responsibility Act. Inscwance Co. 

v. Hajjes, 620. 

§ 88. Liability Coverage of Other  Vehicles Used by Insured 
An insured under a non-owner's policy was covered thereunder when his 

recently purchased automobile was involved in an accident, the insured hav- 
iug acquired title to the automobile only when the seller and the insured com- 
plied with the mandatov provisions of G.S. 20-72(b) relating to the transfer 
of title. In.surance Co. 2j. Hayes, 620. 

5 87. "Omnibus" Clause; Drivers Insured 
Where express permission to use an automobile is relied upon, i t  must 

be of an affirmative character, directly and distinctly stated, clear and out. 
spoken, and not merely implied or left to inference. Insurance Co. v. Insur- 
ance Co., 243. 

3 88. Garage a n d  Dealers' Liability Insurance 
Evidence held insufficient to support a finding that prospective purchaser 

of an automobile had vendor's permission, express or implied, to operate the 
automobile a t  the time purchaser's brother wrecked i t  in an accident; conse 
quently the purchaser was without authority to extend driving privileges to his 
brother and thereby bind vendor's liability carrier. Insurance Co. u. Insurance 
Co., 243. 

JUDGMENTS 

8 54. Setting Aside Judgment  f o r  Mistake, Surprise, o r  Excusable Neg- 
lect 
A motion to set aside a former judgment on the grounds of mistake, sur- 

prise or excusable neglect is addressed to the court, and questions of fact 
arising on the motion are not issues of fact for the jury. Bundy v. Aysm~e,  81. 

JURY 

§ 7. Challenges 
Death sentence must be vacated under the decision of Witherspoon v. 

Illinois where trial court allowed State's challenges for cause to seven pros. 
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pective jurors who stated simply a general objection to or conscientious scruples 
against capital punishment, and there being no jury verdict which will support 
a constitutional sentence, the case must be remanded to superior court for a 
new trial as  to guilt and punishment. 5'. v. Ru th ,  36. 

If the motion to quash alleges racial discrimination in the composition of 
the jury, the burden is upon defendant to establish i t ;  but once the prima facie 
case of racial discrimination is established, the burden of going forward with 
rebuttal evidence is upon the State. S.  v .  Spencer, 635. 

A contention by Negro defendants that the trial court violated their con- 
stitutional rights under the 14th Amendment by denying their motion to quash 
the jury venire and by preventing them from making an evidentiary showing 
on the motion held without merit. Ibid. 

In prosecution for first degree murder, record fails to disclose violation 
of defendant's constitutional right8 in selection of trial jury where court found 
upon proper evidence that special veniremen were selected from properly pre- 
pared jury list and jury was chosen in accordance with Witherspoon decision. 
S. 2;. P?nseboro, 1%. 

There is no merit to a R'egro defendant's charge that members of his 
race were deliberately excluded from the petit jury which tried him. S, v. 
Panders, 598. 

Objection to a special venire is waived by failure to challenge the array. 
S .  v. Baldwin, 690. 

The absence of Negroes from a particular petit jury is insuflicient to raise 
a presumption of discrimination. S. 2;. Randers, 598. 

Trial court properly excluded those jurors who testified on roir dire that 
they had already made up their minds that they would not return a verdict 
pursuant to which the defendant might lawfully be executed whatever the 
evidence might be. S. v. Sanders, 598: S. v. Miller, 681. 

Defendant may not object to the acceptance of individual jurors when he 
has failed to exhaust his peremptory challenges. S, v. Baldwin, 890. 

§ 7. Sufficiency of Evidence 

Evidence held suficient for jury in prosecution for aiding and abetting in 
larceny. 8. v. Catrett, 86. 

LIMITATION OF ACTIONS 

4. Accrual of Righ t  of Action and  Time F'rom Which Statute  Begins 
t o  R u n  

Statute of limitations begins to run when plaintiff's right to maintain an 
action for the wrong alleged accrues. Wilson v. Development Co., 198. 

Landowner's cause of action for inverse condemnation against municipality 
for the taking of a flight easement over landowner's property accrued with the 
beginning of frequent and regular overflights of commercial jet aircraft a t  low 
altitudes. Houle v. Charlotte, 293. 

3 5. Accrual of Cause of Action for  Trespass 

The threeyear statute of limitations is applicable to an action for tres- 
pass upon real property. HoyZe v. Charlotte, 293. 
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8 7. F r a u d  
A cause of action to set aside an instrument for fraud accrues when the 

aggrieved party discovers the fraud. Wilson v. Development Co., 198. 

§ 12. Institution of Action a n d  Amendment 
The fact that plaintiff in good faith pursued another remedy between the 

accrual of the cause of action and the institution of the present action, which 
remedy proved unavailable, does not extend the time allowed for the institu- 
tion of the action. Wilson v. Development Co., 198. 

§ 16. Procedure t o  Se t  Up Defense of t h e  Statute  
Allegations in defendant's further answer were sufficient to raise a plea 

of the statute of limitations as  a bar to plaintiff's action to have declared 
transfer of assets an assignment for the benefit of creditors. Wilsoil v. De- 
celopment Co., 198. 

MANDAMUS 

§ 1. Nature and  Grounds of t h e  W r i t  
hlandamus cannot be invoked if other adequate means are ~ivailable to  

correct the wrong for which redress is sought. King u. Baldwin, 316. 

§ 2. Discretionary Duty 
Mandamus will not lie to control the discretion rested in  a governmentaI 

agency. King v.  Baldzcin, 316. 

MASTER AND SERVANT 

3 11. Agreements Not t o  Engage i n  Like Employment After Tennina- 
tion of Employment 
The complaint of a corporation states a cause of action against its former 

employee for violation of a covenant not to engage in silk screen processing 
or any other business competitive with plaintiff in the U.S. for a period of 
two years; such covenant is valid and enforceable. Enterprises v .  Heim, 475. 

§ 58. Negligence o r  Wilful Act of Injured Employee 
Employee who becomes mentally deranged and deprived of normal judg- 

ment as  result of a compensable accident and commits suicide in consequence 
thereof does not act wilfully within meaning of G.S. 97-12, and his death is 
compensable under the Compensation Act. Pcttl! v .  Transport, Inc., 417. 

5 85. Nature and  Extent of ,Jurisdiction of Industr ia l  Comn~ission 
Industrial Commission is not a court of general jurisdiction but is an ad. 

ministrative board with quasi-judicial functions. Morse v. Curtis, 371. 
The Industrial Commission, in a proper case, may grant a rehearing and 

hear additional evidence. Pettu v. Transport. Inc., 417. 

8 87. Exclusion of Common-Iiaw Action 
Where plaintiff had filed a n-orkmen's compensation claim with the In- 

dustrial Commission and defendant had admitted liability undc.r the Work- 
men's Compensation Act, plaintiff was not precluded from thereafter filing in 
the superior court a civil action for personal injuries, absent an unchallenged 
determination of jurisdiction by the Industrial Commission coupled with action 
resulting in recorery by plaintiff, or a challenge to its jurisdiction resulting in 
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a final appellate holding establishing the Commission's jurisdiction. Morse z. 
Cul t i s ,  371. 

Where defendant alleged a s  a plea in bar to plaintiff's action for per- 
sonal injuries that plaintiff was limited to action under the Compensation 
Bct. trial court followed the proper procedure in determining the plea in bar 
by hearing evidence, f i~ding facts, reaching conclusions of law and entering 
judgment. Ibid. 

In hearing upon defendant's plea in bar to plaintiff's action for personal 
injuries on ground that plaintiff was an elnployee of defendant and was limited 
to workmen's compensation, evidence does not support trial judge's findings 
upon n-hich he based his conclusions of lam that plaintiff, who was a counselor 
a t  defendant's summer camp, was an independent contractor and that the su- 
perior court had jurisdiction of the matter. Ibid. 

5 93. Prosecution of Claim a n d  Proceedings Before Commission 
When workmen's compensation claim is filed with the Industrial Commis- 

sion, the Con~mission's first order of business is to determine if claim is  prop- 
erly before it. X o r s e  v. Curtis, 371. 

When objection is made to questions propounded to a witness in a work- 
men's compensation hearing, proper procedure is for the commissioner to re- 
quire counsel to state the grounds of objection and then make his ruling. 
Pettu I;. Tmnsport, I?E, 417. 

Doctor's answers "for the record" to hypothetical questions seeking to 
establish a direct causal relation between employee's accident and suicide were 
competent. Ibid. 

§ 97. Dislwsition of Appeal 

Where claim for compensation for death of an employee who colnnmitted 
suicide while totally disabled from a compensable accident was heard in the 
Industrial Con~mission under a misapprehension of the law, cause must be re- 
turned to the commission for proper findings under the applicable law. Petty 
v. Trco~spo?.t. Iwc., 417. 

MUNICIPAL CORPORATIONS 

3 12. Liability Generally 

9 police officer in the performance of his duties is engaged in a govern- 
mental function. GaZZigan ?;. Chapel IIill, 172. 

In absence of affirmative action by a municipality, the purchase of motor 
vehicle liability insurance conctitutes a waiver of its governmental immunity 
to the extent of the insurance policy so obtained. Ibid. 

&Iunicipality did not waive its gorerniuental iinnlunity for negligence in 
operation of police car by a police officer by its renewal in 1965 oi a liability 
policg on such vehicle, rrhere governing body had in 1961 passed a resolution 
against waiver of its governmental immmiity. Ibid. 

30. Zoning Ordinances and  Building Permits  
Landon~~ers  acquired vested right to construct and use a proposed build- 

ing for a dry cleaning business in reliance upon a building permit issued to 
them bg a municipality, notwithstanding the subsequent enactment of a zoning 
ordinance prohibited such use, where there was sufficient evidence that the 
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landowners incurred substantial expenses in the construction of the building 
and in the purchase of dry cleaning equipment. Hillsborough v. Smith,  48. 

There is no basis for distinction between the landowner who spends money 
resulting in visible, physical changes in the land and the owner who expends 
a like amount incurring contractual obligations in reliance upon a building 
permit. Ibid.  

In an action by a municipality seeking to restrain landowners who were 
holders of a building permit issued by the municipality from continuing con- 
struction on their land until they obtain a zoning permit in compliance with a 
zoning ordinance enacted after the issuance of the permit, the municipality is 
not entitled to  injunctive relief as  a matter of law. IMd. 

s 32. Regulations Relating to Public Morals 
A municipal ordinance which prohibits the sale on Sunday of mobile homes 

but which does not prohibit the sale on Sunday of conventional homes is valid. 
Mobile Home Bales v. Tomlinson, 661. 

5 37. Regulations Relating to Health 
Statute and municipal ordinance authorizing municipal authorities to con- 

demn unsafe buildings held constitutional. W a l k e r  v. Charlotte, 166. 

NARCOTICS 

3 1. Elements  and  Essentials of Statutory Offenses 
I t  is a felony to possess LSD in any quantity for any purpose absent 

proof that the possession was lawful under the provisions of the Narcotic 
Act. S. v. Roberfs ,  98. 

The felony of possession of LSD is a continuing offense committed a s  
long as  a person has such substance in his possession. Ibid.  

In  a prosecution under the Uniform Narcotic Drug Act, the State is not 
required to negative any exception, excuse or exemption contained in the 
Act; these are matters which defendant may prove as a defense. S. v.  RZera, 
361. 

The misdemeanor of unlawful possession of barbiturates is a lesser in- 
cluded offense of the felony of possession of barbiturates for the purpose of 
sale. Ibid. 

§ 4. Sufficiency of Evidence 
In a prosecution for possession of barbiturates for sale, the State's evi- 

dence n.as sufficient to go to the jury under the statutory provision making 
the possession of 100 or more capsules prima facie eridence that the posses- 
sion was for the purpose of sale. S. v. Riera, 361. 

In a prosecution charging defendant with the felony of possession of bar- 
biturates for the purpose of sale, trial court erred in failing to submit an 
issue of defendant's guilt of the misdemeanor of unlawful possession of bar- 
biturates. Ibid. 

NEGLIGENCE 
9 10. Intervening Negligence 

Foreseeable intervening forces are within the scope of the original risk, 
and hence of defendant's negligence ; intervening causes which fall within this 
category will not supersede defendant's responsibility. Brozcn. 2;. R. R .  Co., 398. 
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5 59. Duties and  Liabilities to Licensees 
In action for injuries received by a five-year-old social guest when he 

walked or ran into a clear and unmarked glass door in defendant's home, 
plaintiff's evidence was insufficient to be submitted to the jury on issue of de- 
fendant's negligence, where it showed that plaintiff knew that the door had 
been closed and that her son was walking towards it but that she failed to 
take timely action to prevent the accident. Freeze v. Congleton, 178. 

Ordinarily, when the parent of an infant licensee is present with the in- 
fant and has full knowledge of the condition of the premises, the duty to warn 
of defective conditions falls on the parent. Zbid. 

NUISANCE 

5 1. Private  Nuisance 
Operation of a motor vehicle speedway is not a nuisance per se but may 

be a private nuisance per accidens. Jones v. Speedways, 231. 
Mere violation of a municipal ordinance does not constitute a nuisance. 

Zbid. 

5 2. Noise and  Disturbance 
Operation of defendant's motor vehicle racetrack violated a municipal anti- 

noise ordinance. Jones v. Speedways, Inc., 231. 

5 7. Damages a n d  Abatement 
In action to enjoin operation of motor vehicle racetrack a s  a nuisance, 

trial court erred in failing to abate the nuisance as found by the jury and 
in permitting defendant to continue operation of the track under conditions 
imposed by the court. Jones v. Speedwa~s, 231. 

PHYSICIANS AND SURGEONS 

5 11. Malpractice Generally 
A physician or surgeon must possess the degree of professional learning, 

skill and ability which others similarly situated ordinarily possess, and even 
though he possesses such qualifications, he must exercise reasonable care and 
diligence in the application of his knowledge and skill to the patient's case. 
Wiggins v. Piver, 134. 

5 15. Competency and  Relevancy of Evidence of Malpractice 
Medical expert may testify as to  good surgical practice for a simple 

operative procedure when he is familiar with practice in "similar communi- 
ties," the "same locality" rule no longer being the standard by which to judge 
a doctor's procedures. Wiggins c. Piver, 134. 

PLEADINGS 

§ 15. Pleas i n  B a r  
Where defendant alleged as  a plea in bar to plaintiff's action for per- 

sonal injuries that plaintiff was limited to action under the Compensation 
Act, trial court followed the proper procedure in determining the plea in bar 
by hearing evidence, finding facts, reaching conclusions of law and entering 
judgment. Morse v .  Curtis, 371. 

In  hearing upon defendant's plea in bar to plaintiff's action for personal 
injuries on ground that plaintiff was an employee of defendant and was limited 
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to workmen's compensation action, evidence does not support trial judge's 
findings upon which he based his conclusions of law that plaintiff, who was a 
counselor a t  defendant's summer camp, was a n  independent contractor and 
that the superior court had jurisdiction of the matter. Ibid. 

3 19. Office a n d  Effect of Demurrer  
A complaint is not demurrable for  reason that it shows upon its face that 

the cause of action alleged is barred by the statute of limitations. Wiluon 2;. 

Development Go., 198. 
The demurrer does not admit the pleader's conclusions of law. Mobile 

Home Sales v. Tomlinson, 661. 

3 36. Yariance Between Proof and  Allegation 
Court cannot submit case to jury on a particular theory unless such theory 

is supported by both pleadings and evidence. Dupree v. Butts, 68. 
Variance between pleading and proof does not require nonsuit where de 

fendant was neither misled nor otherwise prejudiced. Hoyle v. Charlotte, 293. 

8 38. Motions fo r  Judgment  on  t h e  Pleadings 
On motion for judgment on the pleadings, the complaint must be liberally 

construed in plaintiff's favor. Wilson, v. Development Go., 198. 
Motion for judgment on the pleadings is in nature of a demurrer. Ibid. 
A party who moves for judgment on the pleadings does not admit 

epithets such as "fraud". Ibid. 
On motion for judgment on the pleadings an exhibit attached to the 

pleadings controls other allegations of the pleadings attempting to paraphrase 
the exhibit. Ibid. 

Trial court is not required to specify its reason for allowing judgment on 
the pleadings. Ibid. 

RAILROADS 

8 5. Crossing Accidents 
Evidence that the driver of a truck drove toward a railroad crossing a t  an 

undiminished speed of 30 to 35 mph despite her knowledge that the crossing 
was visually obstructed held sufficient to establish the negligence of the 
drirer. Brown 2;. R. R. Go., 398. 

In a vrongfnl death action arising out of a crossing collision, plaintiff's 
evidence that defendant's locomotive approached the crossing without giving 
any warning and that the driver of the truck drove toward the crossing at 
an undiminished speed despite her knowledge that the crossing was visually 
obstructed, held sufficient to support a j u p  finding that defendant's negligence 
concurred with that of the truck driver in proximately causing the deaths of 
plaintifl's intestates. Ibid. 

3 6. Warning Devices a t  Crossings 
Plaintiff's evidence that none of the survivors of a crossing accident heard 

a signal prior to the collision with defendant's locomotive, held to justify a 
jury finding that defendant failed to give any warning. Brown v. R. R., 398. 

A railroad is negligent if it fails to protect the traveling public from the 
approach of its locomotive toward a crossing which is little used by the rail- 
road and much used by the public. Ibid. 
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§ 7. Injuries to Passengers i n  Automobiles i n  Crossing Accident 
Truck driver's negligence in approaching at  undiminished speed a rail- 

road crossing which she knew was visually obstructed held not imputable to 
the passengers in the truck. Brown v. R. R. Co., 398. 

ROBBERY 

9 4. SufXciency of Evidence 
State's evidence, including in-court identification of defendant, was suffi- 

cient to carry case to jury in armed robbery prosecution. 8, G, Austin, 391. 

RULES O F  CIVIL PROCEDURE 

§ 85. Validity a n d  Effect 
Since the effective date of the new Code of Civil Procedure, 1 January 

1970, there can be no further proceedings under the remedy known as "contro- 
versy without action", and such an action abated on effective date of new 
Rules. Land Corp. G. Styron, 494. 

SALES 

§ 22. Actions fo r  Defective Goods o r  Materials 
Evidence held sufficient for jury on issue of automobile manufacturer's 

negligence in manufacturing and placing on the market an automobile with a 
defectire wheel. Dupree v. Butts, 68. 

A manufacturer's negligence may arise by selecting materials for use in 
the manufacturing process or by failing to make reasonable inspection for 
hidden defects. Zbid. 

SCHOOLS 

$ 1. Establishment, Maintenance and  Supervision 
The education of residents of this State is a recognized object of State 

government; hence, provision therefor is for a public purpose. Education As- 
sistance Authority v. Bank, 576. 

SEARCHES AND SEIZURES 

g 1. Search Without  Warran t  
A police officer may search the person of one whom he has lawfully ar- 

rested as an incident of such arrest. 8. v. Roberts, 98. 
Police officers legally arrested and searched defendant without a warrant 

where they had reasonable grounds to believe that defendant was committing 
a felony in their presence by the possession of LSD. Ibid. 

Piece of chrome removed from exterior of defendant's car without a war- 
rant was gained by lawful search and seizure where the chrome was fully dis- 
closed and open to the eye and hand and no search was required to obtain it. 
8. v. Virgil, 217. 

Officers lawfully searched defendant's room and interior of his automobile 
without a warrant where defendant was present and consented to the search. 
Ibid. 

Warnings required by Mirnnda are inapplicable to searches and seizures. 
Ibid. 

The warrantless seizure of burglary tools and other articles from the car 
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in which defendant was riding as a passenger was lawful, and these tools 
and articles were properly admitted in the trial of defendant for possession of 
burglary tools. S. v. McCloud, 518. 

Defendant's overnight occupancy of a motel room with his girl friend did 
not justify a police officer's uninvited entry into the room to arrest defendant 
without a warrant on a charge that the offense of occupying a motel room for 
immoral purposes had been committed in the presence of the officer; conse- 
quently the arrest of defendant and the seizure of coins from the motel room 
were unlawful. Ibid. 

STATUTES 

§ 1. Enactment  of Statutes  
Generally, a statute will be held effective from the first moment of the 

day of its enactment, although a court will hear evidence to determine the 
precise moment of enactment whenever it becomes necessary to  prevent a 
wrong. S. v. Miller, 681. 

2. Constitutional Prohibition Against Enactment  of Local o r  Special 
Acts 
Statutory provisions setting forth what may and what must be included 

in a county subdivision ordinance do not constitute authorizing the laying out, 
opening, altering or discontinuing of a highway or street in violation of N. C. 
Constitution. S. v. McBane, 60. 

§ 4. Construction i n  Regard t o  Constitutionality 
A statute will not be construed so as to raise a serious question as  to its 

constitutionality if a different construction which would avoid the question of 
constitutionality is reasonable. Education Assistance Authority v.  Bank, 576. 

3 5. General Rules of Construction 
The intent of the T,cgislature controls the interpretation of a statute. 

OaTliqan 2;. Chapel Rill, 172. 
I t  is presumed that the legislature acted in accordance with reason and 

common sense and that it  did not intend an unjust or absurd result. King u. 
Baldwin. 316; S. u. Spencer, 535. 

I t  is always presumed that the legislature acted with care and delibera- 
tion and with full lrnou-ledge of prior and existing law. S. v. Benton, 641. 

§ 7. Construction of .4mendments 
In construing a statute with reference to an amendment it is presumed 

that the legislature intended either to change the substance of the original 
act or to clarify the meaning of it. Insurcznce Co. v. Insurance Co., 243. 

8. Prospective and Retroactive Effect 
A retrospective law is one which creates a new obligation in respect to 

transactions a l r e a d ~  passed. Smith v. Mercer, 329. 
Remedial or procedural statutes do not ordinarily come within the legal 

conception of a retrospective law. Ibid. 

10. Construction of Criminal Statutes 
Criminal statutes must be strictly construed but not stintingly or nar- 

rowly construed. S. v. Spencer, 535. 
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5 11. Repeal 
When statutes providing a particular remedy are unconditionally re- 

pealed, the remedy is gone. Land Corp. v .  Styron, 494. 
Courts mill not presume that the legislature intended to repeal by im- 

plication. S.  v. Benton, 611; Insurance 00. v. Hayes, 620. 

SUNDAYS AND HOLIDAYS 

A Sunday observance law is not invalid merely because i t  is in harmony 
with the religious beliefs of most Christian denominations. Mobile Home Sales 
v. Tomlinson, 661. 

TAXATION 

5 7. Public Purpose 
The education of residents of this State is a recognized object of State 

.Government; hence, provision therefor is for a public purpose. Education Ae- 
yistance Authority 2;. Bank, 376. 

Issuance of revenue bonds by the State Education Assistance Authority 
and the use of the proceeds therefrom for the sole purpose of making loans 
to  needy college and vocational school students is for a public purpose. Zbid. 

9 9. Taxes Constituting Burden on  Inters tate  Commerce 
The ad valorem property tax may be levied upon personal property of 

a n  individual or corporation engaged in interstate commerce as  long as the 
effect of such taxation does not place interstate commerce a t  a competitive 
disadvantage with intrastate commerce. Transfer Corp. 6. County of David- 
son, 19. 

8 21. Property of t h e  State  and  Political Subdivisions 
The provisions of Chapter 1177, Session Laws of 1967, that exempt stu- 

dent loan revenue bonds from taxation by the State or by any of its sub- 
divisions do not contravene X. G. Constituticn, Art. V, § 5, which provides 
that property belonging to the State or to municipal corporations shall be 
exempt from taxation, the enumerated properties in Art. V, $ 5, not includ- 
ing bonds issued by the State or any State agency. Education Assistance Au- 
thority v. Bank, 576. 

g 24. Situs of Property f o r  Taxation 
Tax situs of a corporation's tangible personal property is a t  the place of 

the corporation's principal otfice in this State unless such property has a tax 
situs elsewhere. Transfer C0t.p. 2;. County of Davidson, 19. 

Common carrier of freight in interstate commerce, who maintained its 
principal ofice in a county in this State, failed to show that any of its ve- 
hicles engaged in interstate commerce acquired a non-domiciliary tax situs and 
that inclusion of those vehicles by the county in its tax assessment cast an 
undue burden on interstate commerce. Transfer Corp. u. County of David- 
8012, 19. 

§ 25. Ad Valorem Taxes 
By virtue of statutes which provide for appeals to the county board of 

equalization and the State Board of Assessment, the legislature has pro- 
vided adequate means whereby the individual taspayer may contest the tax 
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list or the entire assessment roll, and the hxpayer must exhaust these ad- 
ministrative remedies before he can resort to the courts. The decision in 
Stocks v. Thontpson, 1 N.C. App. 201, is expressly disapproved. King v. Bald? 
win, 316. 

Taxpayer who seeks a writ of mandamus to compel county commissioners 
to revalue all real property a t  its true value in money must first exhaust 
his administrative remedies in the county board of equalization and review 
and in the State Board of Assessments. Ibid. 

5 a. Income Tax; Individuals 
Taxpayer's loss of timber by fire is an "other disposition of property" 

within the meaning of the statute providing a method for the aicertainment 
of gain or loss, and therefore the income tax deduction allowable under G.S. 
105-147 for such casualty loss map not exceed the taxpayer's cost basis of the 
property so destroyed. 1Tard v. Clayton, Comr. of Revenue, 411. 

TRIAL 

5. Course and  Conduct of Trial i n  General 
The practice of sequestration of witnesses is discretionary with the trial 

court, whose ruling thereon is not reviewable in the absence of abuse of dis- 
cretion. S. v. Barrow, 351. 

§ 15. Objections and  Exceptions t o  Evidence 
The rule that evidence is admissible over a general objection if it is 

competent for any purpose is held inapplicable where the challenged testi- 
mony violated the Dead Man's statute. lvhitley r. Redden, 263. 

&! 26. Nonsuit f o r  Variance 
Court cannot submit case to jury on a particular theory unless such 

theory is supported by both pleadings and evidence. Dupree v. Butts, 6s. 
Variances between pleading and proof do not require nonsuit where there 

is no indication that defendant was misled or otherwise prejudiced. Hoyle v. 
Charlotte, 292. 

§ 40. F o r m  a n d  Sufficiency of Issues 
An issue should not be submitted to the jury unless the pleadings un- 

equivocally raise such issue and the issue is supported by the evidence. TVhit- 
ley v. Redden, 263. 

Failure to submit an issue on amount of indebtedness is not error when 
i t  appears that the amount is exclusively a matter of calculation. Whitley 
v. Reddeft, 263. 

The issue, "I-Iow much, if anything, is p la in t3  entitled to recover," is not 
sufficient when other issues of fact are raised. Ibid. 

TRUSTS 

5 14. Creation of Constructive Trusts  
Rules relating to constructive trusts. Wilson v. Development Co., 19% 
Allegations that insolvent defendant and his wife assigned to a newly. 

formed corporation their rights in certain savings certificates in exchange 
for the issuance to defendant of shares of stock in the corporation, which 
shares defendant then used to satisfy his own creditors, held insufficient to  
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give rise to a constructive trust in the savings certificates on behalf of judg- 
ment creditors of defendant. Ibid. 

UTILITIES mmff MION 

§ 7. Hearings and Orders - Services 
In the assignment of rural territorial rights to electricity suppliers pur- 

suant to G.S. 62-110.2, the Utilities Commission has authority to direct that a n  
electric membership cooperative alone serve all users in a rural service area 
whose demand for power does not exceed 400 KW and that any users therein 
whose demand exceeds 400 KW be served either by the cooperative or by 
electric power companies, with the users to choose the supplier. Uttlities Comm. 
c. Elccthc Membemhip Corp., 108. 

In assigning rural service areas to electric suppliers, the Utilities Com- 
mission may consider development of natural resources and employment o p  
portunities, capital required for supplying electric power to large users, and 
the preference of potential users for one supplier over another. Ibid. 

9 9. .4ppea1 and  Review 
Where the evidence before the Utilities Commission is not brought for. 

ward in the record on appeal, the Commission's Endings of facr are deemed 
supported by competent and sufficient evidence, and the findings a re  binding 
upon the Supreme Court. Utilities Comm. v. Electric Membership Corp., 108. 

UKIBORM COMRmRCIAL CODE 

9 1. Generally 
The Uniform Commercial Code is not necessarily applicable to public reg- 

ulations unless the court chooses to make it so. Insurance Co. v. Hages, 620. 

§ 6. Laws Kot Repealed 
The Uniform Commercial Code does not repeal portions of the Motor 

Vehicles Act by implication. Insurance Co. v. Hayes, 620. 

16. n t l e ,  Creditors; Good F a i t h  Purchasers  
For purposes of tort law and liability insurance coverage, the specific 

provisions of the Motor Vehicle Act relating to the transfer of ownership of 
motor vehicles must prerail over provisions of the Uniform Comnlei-cia1 Code 
relating to the passing to title to property. Insurance Co. v. H a g ~ s ,  620. 

VENDOR AND PURCFL4SER 

3 3. Description and  Amount of Land 
Description in an option contract referring to the land to he conveyed as 

"a certain tract or parcel of land located in ............... .......... Township, Guilford 
County, North Carolina, and described as  follows: About Four Acres situated 
a t  the North-East Intersection of Mt. Hope Church Road and Interstate 85" 
is held in~u~fficient to compIy with the statute of frauds, and consequently the 
option is unenforceable. Carlton v. Anderson, 564. 

§ 1. Nature and  Requisites of Testamentary Disposition of Property 
A joint will is in effect the separate will of each person signing as tes- 

tator. Olive v. Biygs, 445. 
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WILLS - Continued 

5 2. Contracts t o  Devise o r  Bequeath 
In  an action by the husband seeking construction of a will executed jointly 

by himself and his wife pursuant to contract, the will is held a devise to the 
husband in fee simple of all of the wife's property, but the husband may not 
make inter vivos conveyance or testamentary disposition of the property con- 
trary to the terms of the contract. Olive v .  Biggs, 445. 

5 8. Revocation of Wills 
Rules relating to the revocation of a joint will. Olive v .  Biggs, 445. 

5 64. Whether  Beneficiary is Put to His  Election 
The doctrine of election did not apply in this action by the husband to con- 

strue a joint will executed by himself and his wife. Olive v .  Biggs, 445. 

5 73. Actions t o  Construe Wills 
In  an action by the husband seeking construction of a will executed jointly 

by himself and his wife pursuant to contract, the will is held a devise to the 
husband in fee simple of all  the wife's property, but the husband may not 
make inter vivos conveyance or testamentary disposition of the property 
contrary to the terms of the contract. Olive v.  Biggs, 445. 

WITNESSES 

1. Competency of Witness 
Trial court properly ruled that the State's material witness had stficient 

mental capacity to be a competent witness notwithstanding the testimony of a 
psychiatrist that it was impossible for the witness to give reliable testimony. 
8. v .  Benton, 641. 
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ACCESSORY BEFORE THE FACE 

Quilt in first degree murder prosecu- 
tion, S. v. Benton, 631. 

ACCESS ROAD 

Condemnation of land to provide for 
property landlocked by highway con- 
struction, Highway Comm. v. School, 
556. 

ADMINISTRATIVE LAW 

Exhaustion of administrative reme- 
dies - 

landowner's action to test validity 
of z o n i n g  ordinance, Hills- 
bwough 2;. Nmith, 48. 

AD VALOREM TAXATION 

Taxpayer's remedy to challenge under- 
valuation of rural property, King 

v. Baldu.ln, 316. 
Tax situs of corporation engaged in 

interstate commerce, Transfer Corp. 
e. Datidson. 59. 

AD\T@RSE POSSESSION 

Action to quiet title to school prop- 
erty - 

admissions of school board, Board 
of Education v. Lamm, 487. 

landowner's declarations against 
interest, Board of Education o. 
Lamm, 487. 

Qf driver - 
proof of registration, Dupree v. 

Batte, 68. 

AIRPORT 

Condemnation of flight easement by 
municipal airport over landowner's 
property, Hoyle 1:. Charlotte, 292. 

APPEAL AND ERROR 

Constitutional question in Supreme 
Court - 

failure to raise in trial court and 
Court of Appeals, S, v. Mitchell, 
404. 

failure to raise substantial con- 
stitutional question, Bundy v. 
Ayscue, 81. 

Error cured by verdict, Whitley v. 
Redden, 263. 

Harmless error rule, Board of Edwa- 
tion v. Lamm. 487. 

ARGUMENT OF SOLICITOR 

Refusal of court to record, B. v. Spar- 
,row, 499. 

ARRAIGNMENT 

Harmless effect of defendant's re- 
lnarlis during, S. v. Baldwin, 690. 

ARRJBT AND BAIL 

Arrest without warrant - 
likelihood of evasion, S, v. Rob- 

erts, 98. 
occupying motel room for immoral 

purposes, S. v. NcCtoud, 518. 
reliable hearsay information, 8. 

v. Roberts, 98. 
taking defendant before magistrate 

a t  earliest opportunity, S. v. 
McCloud, 518. 

E n t q  of private home without invita- 
tion or permission - 

necessity for demand and refusal 
of entry, S. v. Sparrow, 499. 

Possession of LSD tablets, S. v.  Rob- 
erts, 98. 

Resisting arrest - 
illegal entry by officer, S, v. Spar- 

row, 499. 

ASSIGNMENT FOR BENEFIT OF 
CREDITORS 

Plea of statute of limitations, W i b m  
L.'. Development Co., 198. 
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ASSIGNMENT FOR BENEFIT OF 
CREDITORS - Continued 

Sufficiency of complaint to allege trans- 
fer for valuable consideration, Wil -  
son ,v. Development Co., 198. 

ATWRNEY AND CLIENT 

Court-appointed counsel - 
compliance with Supreme Court 

rules, S.  v. Benton, 641. 

AUTOMOBILE LIABILITY INSTI%- 
ANCE 

Financial Responsibility Act, purpose 
of, Insurance Go. v. Haurs,  620. 

Liability of insurer for accident occur- 
ring prior to transfer of title, 1n- 
surance Co. ?-. Insurance Co.. 243. 

?;onowner's coverage - 
effect of transfer of title, Insur- 

anre Co. v. Hayes,  620. 
Two vehicles - 

medical paplent  coverage limits, 
Trus t  Go. 2.. l n ~ l o  a w e  Co., 348. 

AUTOMOBILE RACETKACH 

Operation as  nuisance, Joncs 2;. Speeh  
ways,  Inc., 231. 

AUTOMOBILES 

Agency of driver - 
proof of registration. Dvpree v. 

Bat ts ,  68. 
Defective wheel - 

negligence of manufacturer. Du- 
pree v. Bat ts ,  68. 

Fanlily purpose automobile - 
insufficienc~ of evidence, D v p r m  
v. Batts,  68. 

Homicide prosecution - 
motorist firing gun at passing mo- 

torist, S .  v. Perry, 339. 
Orersized, unbalanced tire - 

negligence of driver, Dupree c. 
Batts,  68. 

Railroad crossing accident, Brozcn c. 
R. R .  Co., 3!38. 

Search for burglary tools, P. o. Mc- 
Cloud, 518. 

AUTOMOBILE8S - Continued 

Tire, oversized and unbalanced - 
negligence of driver, Dupree v. 

Batts,  68. 
Title - 

prerequisites of transfer of. In- 
surance Go. C. Insura?m CO., 
243; Insurance Co. v. Hayes,  
620. 

Cniform Conimercial Code, applic- 
ability to title, Insurance Go, v. 
Ha!~es ,  620. 

BAIL 

Purpose. S. I;. 3fcCloud,  518. 
Reasonableness in burglary prosecu- 

tion. P. 1..  X c C l o ~ 7 ,  518. 

BAILIFF 

Deputy sherift' as bailiff and witness, 
S. r.  Macon, 466. 

Fraudulent use of - 
imprisonment f o r  debt, S ,  o. 

Caudle. 550. 

BARBITURATES 

Possession for purpose of sale. S. v. 
Ricra,  361. 

BILLS AND NOTES 

Aniount of indebtedness -- 
snbmission of issues relating to, 

TYhitley 2). Redden, 263. 
Dead man's statute - 

testimony relating to transaction 
with deceased maker of prom- 
1ssor;r note, TYhitlef~ 2;. Redden, 
"3. 

Prima facie case. T l ~ i t l e y  v. Redden, 
263. 

RVRGLARY AND UNLSWFTL 
BREAKIXGS 

Unlawful possession of burglary tools- 
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B L W L A R Y  AND UNLAWFUL 
BREAKINGS - Continued 

burden of proof, S. v. McCloud, 
518. 

BURGLARY TOOLS 

Warrantless seizure from automobile, 
S .  v. McCloud. 518. 

CAPITAL CASE 

Cnsolicited testimony a s  t o  other 
crimes, S. v. Moore, 142. 

CAPITAL PUNISHMENT 

Constitutionality under former statute 
allowing guilty plea, S. v. Roseboro, 
1%. 

Exclusion from grand jury of members 
of defendant's economic class ai:d 
race, S. v. Roseboro, 186. 

I.:xclusion of veniremen opposed to - 
new trial or resentencing, S. 2'. 

Ruth, 36; S. a. Sanders, .59S; 
S. v. Miller, 681. 

First degree murder -- 
of two police officers, S. c. Sanders, 

598. 
seventeen pear old defendant, S. 

c, Hill, 1. 
J ~ I T  recommendation as to punish- 

ment - 
constitutionality, S. a. Roseboro, 

!.85. 
J u r y  selection - 

compliance with Witherspoon de- 
cision, S. v. Roseboro, 185; S. 
v. Sanders, 598. 

Plea of guilty to capital crime- 
constitutionality of statute, S. c. 

Hill, 1 ;  S. v. Niller, 681. 

CHILDREN 

See Infants this Index. 

CIVIL RIGHTS 

Racial discrimination in composition 
of jury - 

denial of opportunity to show, 8. 
a. Spencer, 535. 

COINS 

Unlawful seizure from motel room oc- 
cupied by defendant for ilnmoral 
purposes, S. v. McCloud, 518. 

COLLEGES 

Education Assistance -4 u t h o r i t y 
bonds- 

taxation for public purpose, Edu- 
cation Assistance Authority v. 
Bank, 576. 

COMMON CARRIER 

Ad valorem tax situs of corporation 
engaged in interstate commerce, 
Transfer Corp. v. Dacidson, 19. 

COMMUSAL LIVING 

Contributing to delinquency of minor, 
A'. v. Sparrow, 499. 

Obstructing police officer in arrest of 
minor, S. a. Sparrow, 499. 

CONDEMNAmON FOR ACCESS 
ROAD 

Property landlocked by highway con- 
struction - 

public purpose, Highway Comm, 0. 

School, 556. 

CONDEMNATION OF UNSAFW 
BUILDINGS 

Constitutionality of statute and ordi- 
nance, Walker c. Charlotte, 166. 

Defendant confronted with illegally 
seized evidence, S. v. McCloud, 518. 

1)rugs affecting voluntariness of de- 
fendant's statement, N. v. Haynee, 
150. 

Failure of defendant to object to ad- 
missibility of, S. v. Williams, 703. 

Impeachment of defendant - 
necessity for voir dire, S. v. Cat- 

rett, 86. 
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CONF%SSION - Continued 

Incriminating statements to jailmate, 
8. v. Perry, 339. 

Miranda warnings - 
in-custody statements, S. c. Cat- 

rett, 86. 
Nervousness during confession, effect 

on admissibility, S. a. Miller, 681. 
Self-incrimination, waiver of privilege 

against - 
unfamiliarity with rules of law, S. 

v. McRae, 308. 
Sound motion pictures containing in- 

criminating statements - 
necessity for voir dire, S. c. Slrick- 

lam?, 253. 
Voluntariness - 

drugs a s  affecting voluutnriness, 
S. v. Haynes, 150. 

necessity for voir dire, 6.  v. Cat- 
rett, 86; S. v. McCloud, 518. 

question for court, S. v. Hill, 1. 
seventeen-year-old defendant, 6. 

v.  Hill, 1. 
Waiver of right to counsel - 

sufficiency of findings, S. r .  Sand- 
ers, 598. 

unfamiliarity with rules of law, 
S. v. McRae, 308. 

Admissibility of remark forming part 
of res g e s t ~  in conspiracy, 8. v. 
Sanders, 598. 

Violation of covenant not to engage in 
competition, liability of co-conspir- 
ator, Enterprises, Inc. v. Heim, 473. 

OONSTITUTIONAL LAW 

Appeal - 
dismissal for failure to raise sub- 

stantial constitutional question, 
Bltndy v. Ayscue, S1. 

Condemnation of unsafe buildings - 
constitutionality, Walker v. Char- 

b t te ,  166. 
Consideration of constitutional ques- 

tion by Supreme Court -- 
necessity for raising question in 

CONSTITUTIONAL LAW - 
Continued 

trial court and Court of Ap- 
peals, S. c.  Xitchell, 404. 

Counsel, right to - 
line-up identification, 6. v. Austin,. 
391. 

Duc process - 
totality of circumstances iu line- 

up procedure, S. v. Austin, 391. 
validity of ad valorem tax statute, 

Transfer Corp. v. Davidson, 19. 
Equal protection of the laws - 

differences in quantum of punish- 
ment, 8.  v. Benton, 641. 

Impartial jury, right to - 
deputy sheriff as  witness an& 

court officer, 8.  v. Macon, 466. 
Interstate commerce - 

validity of ad valorem tax statute 
as applied to corporation en- 
gaged in, Transfer Corp. v. Da- 
vidson, 19. 

Jury -- 
contention of Negro defendants 

they were denied opportunity to 
show racial discrimination i n  
composition of, 8. v. spencer, 
535. 

Public convenience and necessity - 
authority of Utilities Commission 

to assign rural service areas to 
e 1 e c t r i c suppliers, Utilities 
Comm. a. Electric Membership 
Corp., 108. 

Self -incrimination - 
sound motion picture of defendant,. 

S. a. Strickland, 253. 
waiver, unfamiliarity with rules 

of law, S. v. McRae, 308. 
Sunday observance ordinance - 

prohibiting sale of mobile homes, 
Mobile Home Sales v. Tontlin- 
son, 661. 

Picketing courthouse where trial being 
held - 

punishment for direct contempt, 
I n  .re Hennis, 571. 
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Consideration - 
\void promise rendered enforceable 

f o r subsequent performance, 
Oli2;e v.  Biggs, 445. 

Liability of infant for necessaries - 
employment agency contract, Per 

sonnet Corp. 2;. Rogers, 279. 
Sot  to engage in competition- 

covenant of employee not to engage 
in silk screen processing within 
Li. S. for two years, employer's 
action on, Enterprises, Im. c. 
Heim, 475. 

Sufficiency of description in option 
contract, Carldon v. Anderson, 564. 

Testamentary disposition o f  property, 
Oliae v. Biggs, 445. 

CONTRIBUTING TO DELIN- 
QUENCY OF MINOR 

Constitutionality of statute, S.  2;. Spar- 
row, 499. 

Prosecution for, S. v. Sparrow, 499. 

CONTROVERSY WITHOUT 
ACTION 

Abatement upon effective date of new 
Rules of Civil Procedure, Land Corp. 
u. Styron,  494. 

CONVICTS BND PRISONERS 

Credit on sentence - 
confinement without bail in cap- 

ital case while awaiting trial 
and retrial, S. u. Virgil, 217. 

CORPORATTONS 

Knowledge of dominant shareholder 
imputed to corporation, Wilson v. 
Development Co., 198. 

COUNSEL, RIGHT TO 

Lineup identification - 
nonretroactivity of Gilbert and 

W a d e  decisions, S .  v. Austin, 
391. 

COUNSEL, RIGHT TO - 
Continued 

Waiver of counsel - 
confession in criminal proceeding, 

S. u. Sanders, 598. 
preliminary hearing, S. v. Hill, 1. 
unfamiliarity with rules of law, 

S.  2;. McRae, 308. 

COUNSELOR AT SUMMER CAMP 

Employee or indegendcnt contractor, 
ilforse 2;. Curtis, 371. 

Taxpayer's action to challenge under- 
valuation of rural property for ad 
ralorem taxes, King u. Baldwin,  316. 

COUNTY SUBDIVISION 
ORDINANCE 

Sale of land by reference to unap- 
prored and unrecorded plat - 

misdemeanor, S.  a. AfeBane, 60. 

COURT OF APPEALS 

Dismissal of appeal by Supreme Court 
for failure to raise substantial con- 
stitutional question, Bundy v. Ays- 
cue, 81. 

COVENANT NOT TO ENGAGE I S  
COMPETITION 

Employer's action on covenant of em- 
ployee not to engage in silk screen 
processing within U. S. for two 
years, Enterprises, fnc.  6. Heim, 475. 

CREDIT CARD FRAUD 

In~prisonment for debt, S. v.  Caudle, 
550. 

Suspension of sentence, S. v. Caudle, 
550. 

CREDIT ON PRISON SENTENCE 

Confinement pending appeal - 
retroactivity of statute, S, v. Vir- 

gil, 217. 
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CREDIT ON PRISON SENTENCE - Continued 

Confinement without bail in capital 
case while awaiting trial and retrial, 
S. v. Virgil, 217. 

URIMINAL LAW 

Accessory before fact to murder, S ,  v. 
Benton, 641. 

Appeal - 
appeal as exception to judgment, 

S. v. Baldwin, 690. 
dismissal for failure to raise prop- 

erly any constitutional question, 
S. v. Mitchell, 404. 

failure of appeal to comply with 
Rules of Court, S. v. Kirby, 123. 

from district court to superior 
court, S. v. Sparrow, 499; S. w. 
Spencer, 535. 

refusal to allow excluded testi- 
mony to be placed in record, S. 
w. McPherson, 482. 

remand for correction of court 
minutes, S. w. ACCOT, 567. 

restriction to theory of trial, 8. w. 
Blackwell, 714. 

Argument by solicitor - 
refusal to record, S. v. Sparrow, 
499. 

request for return of death pen- 
alty, S. v. Williams, 703. 

Arraignment - 
harmless effect of defendant's re- 

marks during, S. v. Baldwin, 
690. 

Arrest of judgment - 
allowable in Supreme Court, S. v. 

Kirby, 123. 
Cause of death - 

testimony of pathologist, S. v. 
P e w ,  339. 

Confessions - 
defendant confronted with illegally 

seized evidence, S. w. McCloud, 
518. 

drugs affecting voluntariness of, S. 
v. Haynes, 150. 

failure of defendant to object to 
admissibility of, 8.  w. Williams, 
703. 

CRIMINAL LAW - Continued 

impeachment of defendant, neces- 
sity for voir dire, S. v. Catrett, 
86. 

incriminating statements to jail- 
mate, s. v. Perry, 339. 

nervousness during confession, ef- 
fect on admissibility, 8. v. Miller, 
681. 

self-incrimination, waiver of privi- 
lege against, S. w. McRae, 308. 

sound motion pictures of defendant 
containing incriminating state- 
ments, s. w. Strickland, 253. 

voluntariness, S. v. Hill, 1; 8. v. 
Haynes, 150; 8, v. Catrett, 86;  
S. v. McCloud, 518. 

waiver of right to counsel, 8. 2;. 

McRae, 308; 8. v. Sanders, 598. 

Continuance - 
time to make additional tests of 

defendant's pathological intoxi- 
cation, S. v. Baldzcitt, 690. 

Counsel, right to - 
waiver because of unfamiliarity 

with rules of law, S. w. McRae, 
308. 

waiver in preliminary hearing, S. 
v. Hill, 1. 

waiver when confessing to officer, 
S. v. Sanders, 598. 

lruel and unusual punishment - 
sentencing of accessory before the 

fact to longer term than princi- 
pal, S. v. Botton, 641. 

iCxclusion of testimony - 
refusal to allow answer to be 

placed in record, S,  w. McPher- 
son, 482. 

3arn1les error rule. S. w. Barrow, 381; 
8. v. Sanders, 598. 

'dentification of defendant - 
by voice, S. v. Banders, 598. 
in-court identification, validity of, 

S. v. McPherson, 482; 8. v. 
Blackwell, 714. 

photographic identification, ele- 
ment of suggestiveness, 8. v. 
Blackwell, 714. 
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CRIMINAL LAW - Continued 

work release, testimony that de- 
fendant was on, S. v .  Williams, 
703. 

Impartial jury, right to- 
deputy sheriff as witness and court 

olficer, 8. v. Macon, 466. 
Impeachment of defendant - 

by use of statement not previously 
introduced in evidence, S. v. 
Barrow, 381. 

confession. necessity for voir dire, 
S. u. Catrett, 86. 

evidence of prior offenses, S. v. 
Blackwell, 714. 

prior confession, opportunity to ex- 
plain, S. v. Sanders, 598. 

Imprisonment for debt - 
credit card fraud, S. v. Caudle, 

550. 
In-court identification - 

independence from pretrial lineup 
identification, S. v. Austin, 391; 
S. v. MrPherson, 482. 

Incriminating statement by defend- 
ant - 

necessity for voir dire. S. v.  Strick- 
land. 253. 

Insanity of accused - 
exemption from criminal respon- 

sibility, S. v. Benton, 641. 

Instructions - 
burden of proof to satisfy jury be- 

yond reasonable doubt, S. v. 
Henderson, 430; S. 6. Miller, 
681. 

Intoxication as defense - 
pathological intosication, S. 2;. 

Baldwin, 690. 
premeditation and deliberation, 8. 

v. Hamby, 674. 

Joint trial - 
instructions upon consideration of 

guilt or innocence of each de- 
fendant, S. v. Tomblin, 273. 

Lesser included offense, S. 2;. Riera, 
361. 

Mistrial - 
unsolicited testimony as to other 

crimes, S. v .  Moore, 142. 

ORIMINAL LAW - Continued 

Nolo contendere - 
conditional acceptance of, 8. 2;. 

Norman, 75. 
Other crimes - 

opportunity to explain, S. v. Sand- 
ers, 598. 

unsolicited testimony by State's 
witness, S. 2;. Moore, 142. 

Pathological intoxication - 
continuance for tests to determiue, 

S. v. Baldwin, 690. 
Polling the jury - 

certificate of clerk of court that 
each juror assented to the ver- 
dict, S. v. Henderson, 430. 

Pretrial examination of SBI agent's 
notes. S. v. Macon, 466. 

Pretrial photographic identification - 
submision of seven or eight pho- 

tographs to  robber^ victim, S. 
v. XcPherson, 482. 

snggestive pretrial identification, 
S. v. McPherson, 482; S. v. 
BlackzcelZ, 714. 

Punishment - 
consideration of irregularity in 

rerdict, S. v. Baldwin, 690. 
credit f o r confinement without 

bail while awaiting trial and re- 
trial, 8. 2;. Virgil, 217. 

increased punishment upon appeal 
from district court to superior 
court. S. v. Bpavrozc', 499; S. c. 
Spencer, 535. 

mitigation of sentence pending a p  
peal, S. v. Spencer, 535. 

sentencing of principal and acces- 
sory before the fact, S. v. Ben- 
ton, 641. 

suspension of sentence for credit 
card fraud, S. v. CaudTc, 550. 

Remand - 
correction of court minutes, S. v. 

Accor, 667. 

Sequestration of witnesses, S. v. Bar- 
row, 381; S. 2;. Sparrow, 499. 

$uspension of sentence - 
imprisonment for debt, S. v. 

Caudle, 550. 
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CRIMINAL LAW - Continued 

Witness - 
mental capacity of witness, S. v. 

Benton, 641. 

DEAD MAN'S STATUTE 

Testimony relating to transaction with 
deceased maker of promissory note, 
Whitley v. Redden, 263. 

DEATH 

Cause of death - 
pathologist's testimony in homi- 

cide prosecution, S. v. Perry, 
339. 

Retroactive effect of 1969 statute re- 
writing wrongful death act, Smith 
v.  Mercer, 329. 

DEATH PENALTY 

Constitutionality under former statute 
allowing guilty plea, S. v. Hill, 1 ;  
S. v. Roseboro, 185; S. v. Sanders, 
598; S. v. Miller, 681. 

Exclusion from grand jury of members 
of defendant's economic class and 
race, S. v. Roseboro, 185. 

Exclusion of veniremen opposed to 
capital punishment - 

new trial or resentencing, S, v.  
Ruth, 36; S. v. Sanders, 598; 
S. v. Miller, 681. 

First degree murder - ' 

constitutionality of punishment 
under former statute allowing 
guilty plea, 8, v. Hill, 1 ;  8. v. 
Roseboro, 1%; S. v. Sanders, 
598; S. v.  Miller, 681. 

Jury recommendations a s  to punish- 
ment - 

constitutionality of, S. v. Roseboro, 
185; S. v. Sanders, 598; S. 2;. 

Miller, €81. 
Jury selection - 

compliance with Witherspoon d e  
cision, S. v. Roseboro, 185; 8. v. 
Sanders, 598. 

Plea of guilty to capital crime - 
constitutionality of statute, S. v.  

DEATH PENALTY - Continued 
Hill, 1 ;  S. v. Roseboro, 195; S. 
v. Sanders, 598; 8. v. Miller, 681. 

Seventeen-year-old defendant, S. v. 
Hill, 1. 

Solicitor's argument for return of in 
homicide case, 8. v. Williams, 703. 

DECLARATION AGAIXST 
INTEREST 

By landowner in school board's action 
to quiet title to  school property, 
Board of Education v.  Lamm, 487. 

DEFECTWE AUTOMOBILE 
WHEEL 

Negligence of manufacturer, Dupree v. 
Ratts. 68. 

DELINQUENCY OF MINOR 

Constitutionality of statute, 8. v. Spar- 
TOW, 499. 

Contributing to, S. v. Sparrow, 499. 
Sufficiency of warrant, S, v. Sparrow, 

499. 

DEPUTY SHERIFFS 

Deputies as witnesses and a s  court 
officers or bailiffs during trial, S. v. 
Uacon, 466. 

DIRECT CONTEMPT 

Picketing courthouse where trial being 
held - 

punishment for direct contempt, I n  
re Hennis, 571. 

DISTRICT COURT 

Right of appeal to superior court, S. 
v. Sparrow, 499; S. v. B p m e r ,  535. 

DRAFTSMAN 

Employment agency contract with in- 
fant, Personnel Cmp. v. Rogers, 279. 
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DRUGS 

See Narcotics this Index. 

EASEMENT 

Condemnation of flight easement over 
landowner's property adjacent t o  
municipal airport, Hoyle v. Charlotte, 
292. 

EDUCATION ASSISTANCE 
AUTHORITY BONDS 

Taxation - 
public purpose, Education Assist- 

ance Authority v. Bank, 576. 

Assignment of rural territory to elec- 
tric co-op and private power com- 
pany, Utilities Comm. v. Electric 
Membership Corp., 108. 

EMINENT DOMAIN 

Access road for landlocked property, 
Highway Comm. v. School, 556. 

Airport - 
condemnation of flight easement 

over landowner's property ad- 
jacent to municipal airport, 
Hoyle v. Charlotte, 292. 

Inverse condemnation, Hoyle v. Char- 
lotte, 292. 

EMPLOYMENT AGENCY 
SERVICES 

Liability of infant on contract for, Per- 
. 9 o n ~ l  Corp. v. Rogers, 279. 

ESTATE B Y  THE ENTIRETIES 

Disposition of entirety property by 
joint will of spouses, Olive v. Biggs, 
445. 

Responsibility of husband for condition 
of premises, Freeze v. Congbton, 178. 

Declaration against interest, Board op 
Educatim v. Lamm, 487. 

EVIDENCE - Continued 

Negative evidence - 
testimony that train failed to give 

signal of its approach, Brown 
.v. R. R. Co., 398. 

Offer of compromise, Board of Educa- 
tion v. Lamm, 487. 

Prima facie case, 8. v. Riera, 361. 

I'AMILY AUTOMOBILE POLICY 

Two vehicles - 
medical payment coverage limits, 

Trust Co. v. Insurance Co., 348. 

FAMILY PURPOSE AUTOMOBILE 

Insufficiency of evidence, Dupree v. 
Batts, 68. 

FEDERAL AVIATION AGENCY 

Applicability of regulations to opera- 
tion of municipal airport, Hoyle v. 
Charlotte, 292. 

FINANCIAL RESPONSIBILITY 
ACT 

Purpose of, Insurance Co, v, Hayes, 
620. 

E'LTGHT EASEMENT 

Condemnation of over landowner's 
property adjacent to municipal air- 
port, HofjZe v. Charlotte, 292. 

FRAUDULENT USE OF OREDIT 
CARD 

Imprisonment for debt, 8. v. Caudle, 
550. 

Suspension of sentence, S. v. Coudle, 
S O .  

GENERAL ASSEMBLY 

Delegation of legislative authority - 
issuance of revenue bonds for loans 

to needy college students, Ed* 
cation Aseistance Authority v. 
Bank, 576. 
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GENERAL ASSEMBLY - 
Continued 

Enactment of statute - 
determination of date, S. V. 

Miller, 681. 
Presumption that legislature acted 

with common sense, King a. Bald- 
zcin, 316. 

GLASS DOOR 

Liability of home owner to infant li- 
censee who ran into, Freeze v. Con- 
gleton, 178. 

GOVERNMEATAL IMMUNITY 

Waiver of - 
prior resolution against, Galliga?l 

v. Chapel Hill, 172. 
purchase of insurance for police 

car, Cfalligan v. Chapel Hill, 172. 

GRAXD JURY 

Systematic exclusion of members of 
defendant's economic class and race, 
S. v. Roseboro, 1%. 

GUILTY PLEA 

First degree murder - 
constitutionality of statute, S. a. 

Hill, 1 ; S. a. Roseboro, 1%; S. 
v. Sanders, 398 ; S. v. Xiller, 
681. 

HABESS CORPUS 

Suthority of superior court judge to 
review order of another punishing 
petitioner for direct contempt, In  re 
Hennis, 571. 

Review - 
defendant's contention that he was 

illegally imprisoned, Surratt c. 
State, 725. 

HEARSAY INF'ORMATION 

Arrest without warrant, S. v. Roberts, 
98. 

HIGHWAYS AND CARTWAYS 

Access road for landlocked property - 
public purpose, Highzcay Comm. o. 

SchooT, 556. 
Prosecution of Negroes for walking 

back and forth across highway caus- 
ing traffic to stop, 8. v. Spencer, 535. 

HIGHWAY COMMIS8SION 

Condemnation to provide access road 
to property landlocked by highway 
construction, public purpose, High- 
way Corrwn. 2;. School, 356. 

HIPPIE HOUSE 

Contributing to delinquency of minor, 
S. v. Sparrow, 499. 

Obstructing police officer in arrest of 
minor, S. v. Sparrow, 499. 

HOMICIDE 

Accessory before the fact, S. v. Ben- 
ton, 641. 

Bill of particulars, S. v. Haynes, 150. 
Continuance - 

time to make additional tests for 
defendant's pathological intoxi- 
cation, S. v. Baldu;in, 690. 

First degree murder - 
constitutionality of death penalty 

under former statute allowing 
guilty plea, S. v. Roseboro, 185. 

evidence that stranger fired gun a t  
driver of another car in parallel 
lane, S. v. Perry, 339. 

murder of 74-year-old man, suffi- 
ciency of evidence, S. v. Hamby, 
674. 

Identification of defendant - 
by voice, S. v. Sanders, 598. 

I11 will toward member of deceased's 
f:lmily, S. a. Jfoore, 142. 

Impeachment of defendant - 
use of statement not previously ad- 

mitted in evidence, S. v. Barrow, 
381. 

Insane persons, guilt of, S. v. Benton, 
641. 
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HOMICIDE - Continued 

Instructions - 
on conspiracy to rob in homicide 

prosecution, S, v. Henderson, 
430. 

on heat of passion or blood, S. 2:. 

Jennings, 157. 
on premeditation and deliberation 

in murder trial, S. c. Haynes, 
150. 

on "without fault" and "free from 
blame" in manslaughter prose- 
cution, S. v. Jennings, 157. 

Intoxication as defense - 
pathological intoxication, S. a.  

Baldwin, 690. 
premeditation and deliberation, S. 

v. Hamby, 674. 
Intoxication, effect of in first degree 

murder prosecution, S. v. Hamby, 
674. 

Manslaughter - 
instructions on heat of passion or 

blood, S. v. Jennings, 157. 
Murder in perpetration of robbery - 

sixteen-year-old defendant, 8. v. 
Roseboro, 185. 

Pathological intoxication .- 
continuance for tests to determine, 
8. v. Baldwin, 690. 

Photograph of body, admissibility in 
evidence, 8. v. Moore, 142; S. v. Bar- 
row, 381. 

Premeditation and deliberation - 
stranger firing gun at passing mo- 

torist, S. v. Perry, 339. 
Presumptions - 

use of deadly weapon, S. v. Jenn- 
ings, 157; 8. v. Perry, 339 ; S. v. 
Barrow, 381; 8. v. Sanders, 598. 

Second-degree murder - 
instructions, S. 2;. Jennings, 157. 
suEiciency of evidence, S. v. Jenn- 

ings, 157. 
Self-defense - 

instructions on "without fault" 
and "free from blame", 8. v. 
Jennings, 157. 

Testimony that person was angry, un- 

HOMICTDE - Continued 

conscious or nervous, S. v. Moore, 
142. 

Tire tracks - 
competency of evidence pertaining 

to, S, v. Williams, 703. 
Verdict - 

consideration of irregularity in, S. 
v. Baldwin, 690. 

HZTSBAND AND WIFE 

Estate by entirety - 
disposition of entirety property by 

joint will of spouses, Olive v. 
Biggs, 445. 

liability of husband for condition 
of premises, Freeze v.  Conglelon, 
178. 

IDENTIFICATION O F  
DEFENDANT 

Accidental pretrial confrontation a t  
police station, 8. v. McPhason, 482. 

In-court identification - 
independence from pretrial identi- 

fication, S, v. McPherson, 482; 
S. v. Blackwell, 714. 

Lineup identification - 
independence from in-court iden- 

tification, 8. v. Austin, 391. 
Photographic identification - 

pretrial identification by submis- 
sion of seTen or eight photo- 
graphs to robbery victim, S. v. 
McPherson, 482. 

suggestiveness i n identification 
from 15 or 20 photographs by 
rape victim, 8. v. Blaclcwell, 714. 

Voice identification, S. v. Sanders, 598. 

Work release - 
testimony that defendant was on 

on day of offense, S. v. Williams, 
703. 

By use of statement not previously in- 
troduced in evidence, s. v. Barrc-w, 
381. 
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IMPESCHMENT - Continued 

In-custody statements - 
necessity for roir dire, Miranda 

warnings, S. 2;. Catrett, 86. 

Prior confession, opportunity to ex- 
plain, S. u. Sanders, 598. 

L W L I E D  WARRANTY 

Defective automobile wheel, Dzcpree u. 
Butts, 68. 

IMPRISONMENT FOR DEBT 

Suspension of sentence for credit card 
fraud, S. v. Caudle, 550. 

INCOME TAX 

Computation of loss of timber by fire, 
Ward v. Clayton, 411. 

IN-CUSTODY STATEMENTS 

Impeachment of defendant - 
necessity for roir dire, S. v. Cnt- 

rett, 86. 
Incriminating statements to jailmate, 

S.  v. Perry, 339. 
Interrogation notes of SBI agent - 

pretrial examination of, S. v. Ma- 
con, 466. 

Self-incrimination, waiver of privilege 
against - 

unfamiliarity with rules of law, 
S. v. McRae, 308. 

Sound motion pictures of defendant - 
necessity for voir dire. 8. v. Strick- 

land, 253. 
Waiver of right to counsel - 

unfamiliarity with rules of law, S. 
v. McRae, 308. 

INDEPENDENT WNTRACMIR 

Counselor a t  summer camp, Morse e. 
Curtis, 371. 

1NI)IOTMENT AND WARRANT 

Rill of particulars in homicide prose- 
cution, s. v. Haynes, 150. 

Motion to quash indictment - 
failure to charge offense, S. I;. 

XcBane, 60. 
s~stematic  exclusion of members 

of defendant's economic class 
and race, S. v. Roseooro, 185. 

Statutory offense - 
sufficiency of indictment, S. 2;. Mc- 

Bane, 60. 

1NI)USTRIAL COMMISSION 

Workmen's compensation - 
hearing by Commission under mis- 

apprehension of the law, Petty 
u. Transport, Inc., 417. 

jurisdiction of Commission, Morse 
v. Curtis. 371. 

INFANTS 

Contractual liability for necessaries - 
services of employment agency, 

Personnel Corp. v. Rogers, 279. 
Contributing to delinquency of minor - 

constitutionality of statute, S. 2;. 

Sparrow, 499. 
prosecution for, S. v. Sparrow, 499. 

Duration of infancy, Person,neZ Corp. 
v. Rogers, 279. 

Licensee - 
liability of homeowner to infant 

licensee who ran into unmarked 
glass door, Freeze v. Congleton, 
178. 

INSANE PERSONS 

Exemption from criminal responsibility, 
S. v. Benton, 641. 

INSTANTANEOUS WNCLUSIOSS 
OF TRE MIND 

Appearance, mental or physical state 
of person, S. v. Moore, 142. 
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INSURANCE 

Automobile liability insurance- 
liability of insurer for accident oc- 

curring prior to transfer of title, 
Insurance Co. v. Insural~ce Co., 
243. 

nonowner's coverage, effect of title 
transfer, Insurance Go. v. Hayes, 
620. 

Medical payment coverage limits, Trus t  
Co. v. Instirance Co., 348. 

Rules for construction of policy, Trust  
Co. v .  Insurance Go., 348. 

INTERFERING WITH POLICE 
OFFICER 

Arrest of juvenile - 
illegal entry by officer into private 

home, S .  v. Sparrow, 499. 

INTERSTATE COMMERCE 

Validity of ad  valorem tax s ta tu te  as 
applied to corporation engaged in, 
T ~ a n s f e r  Gorp. a. Davidson, 19. 

INTOXICATING BEVERAGES 

Effect of intoxication in first degree 
murder prosecution - 

premeditation and deliberation. S. 
1:. Hamby, 674. 

Pathological intoxication of defend- 
an t  - 

continuance for  tests to determine, 
S. v. Baldwin. 690. 

JLTDGRiENT ON THE PLEADINGS 

Consideration of exhibits on motion 
for, TVilson v. Developmpnt Go., 198. 

Setting aside - 
question of fact  for trial court, 

Bzindy v. -4yscue, 81. 

JURY 

Argument of solicitor - 
refusal of court to record. S.  v. 

Sparrow. 499. 

JURY - Continued 

Compliance with Witherspoon decision 
in  capital case, S. v. Roseboro, 1%: 
8. v. Sanders, 598. 

Deputy sheriffs a s  witnesses and court 
officers, S.  v. Macon, 466. 

Exclusion of members of defendant's 
economic class and race - 

motion to quash, S. v. lioseboro, 
183. 

Exclusion of veniremen opposed to cap- 
i tal  punishment - 

new trial or  resentencing, S. v. 
Rutl~,  36; S.  v. Sanders, 598; 
S. v. Jliller, 681. 

Polling jury -- 

certificate of clerk of court that 
each juror assented to  verdict, 
S .  v .  Henderson, 430. 

Racial discrimination in conlposition 
of - 

absence of Negroes, no presump- 
tion of, S. v. Sandem, 598. 

contention of Negro defendants 
they were denied opportunity to 
%how, S. v.  Spencer, 33.5. 

Recommendations a s  to punishment in 
capital case, S. v. Rostboro, 1%. 

State's witness - 
diuqnalification to act  a s  custodian 

or officer in charge of jury, S. 2;. 
Jfason, 466. 

Verdict in capital caw, 8. 1.. Hfl l  I ;  
S. c. Sanders. 698. 

JUVENILE DELITVQUESCY 

Contributing to delinquency of minor, 
S. v. Sparrow, 499. 

Obstructing police officer i n  arrest of 
juvenile - 

illegal entry by officer into private 
home. S. v. Sparrow, 499. 

LANDLOCKED PROPERTY 

Condemnation to  provide access to - 
public purpose, Highway Comm. v. 

Se7ioo1, 556. 
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LAW OF THE CASE 

Nonsuit in homicide prosecution, S. v. 
Moore, 142. 

LEGISLATURE 

See General Assembly this Index. 

LIABILITY INSURANCE 

Waiver of governmental immunity - 
police vehicle, Galligan v. Chapel 

Hill, 172. 

LIFE IMPRISONMENT 

Exclusion of veniremen opposed to cap- 
ital punishment - 

necessity for new trial. S. v. Ruth, 
36. 

Plea of guilty to first degree murder, 
S. v. Hill, 1. 

Right of jury to recommend, S. v. Hill, 
1 ;  S. v. Ruth, 36: S. v. Roseboro, 
1%. 

LIMITATION OF AOTIONS 

Bccrual of actions - 
inverse condemnation of airport 

flight easement, Hqtle v. Char- 
lotte, 292. 

pursuit of different remedy, Ti7ilson 
v. Development Co., 198. 

Plea of statute of limitations in action 
for assignment for benefit of cred- 
itors, TViLon v. Development Co., 
198. 

LINE-W IDENTIPICJATION 

Accidental pretrial confrontation a t  
police station - 

independence of in-court identifica- 
tion, 8. v. McPherson, 482. 

Counsel, right to - 
nonretroactivity of Gilbert and 

Wade decisions, S. v. Austin. 
391. 

Independence of in-court identification, 
sufficiency of evidence, S. c. Austin, 
391. 

LINE-UP IDENTIFICATION - 
Continued 

Totality of circumstances - 
procedure not unnecessarily sug- 

gestive, 8. v. Austin, 391. 
Voir dire hearing - 

remarks by court in presence of 
victim, S. v. Austiu, 391. 

LSD 

Seizure of as incident to lawful ar- 
rest, S, v. Roberts, 98. 

MALPRACTICE 

Expert medical testimony - 
similar locality rule, TViggitu v. 

Piver, 134. 

MANUFACTURER 

Of defective automobile wheel - 
negligence, Dupree 2;. Batts, 68. 

MASTER AND SERVANT 

Covenant of enlployee not to engage in 
silk screen processing within U. S. 
for two years, employer's action on, 
E?~terprisee, I?tc. v. Heim, 475. 

MEDICAL PAYMENTS COVERAGE 

Family automobile liability policy on 
two vehicles - 

limits of coverage, Trust Co. v. In- 
surance Co., 348. 

MINUTES OF COURT 

Remand of case on appeal for correc- 
tion of, S. v. Aceor, 567. 

MLRANDA WARNINGS 

Confession used to impeach defendant, 
S. v. Catrett, 86. 

Consent of defendant to search, S, v. 
Virgil, 217. 

MISTRIAL 

C~ipital case - 
consent of accused, S. u. Moore, 

142. 
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MOBILE HOMES 

1-alidity of ordinance prohibiting sale 
of Sunday, Mobile Home Sales 2;. 

Tomlinson, 661. 

MOTEL ROOM 

Arrest without warrant of defendant 
occupying for immoral purposes, ra-  
lidity of, S. a. McCloud, 518. 

hIOTION IN ARREST OF JUDG- 
MENT 

Allowable in Supreme Court for defect 
appearing on face of record proper, 
S. t.. Kirbu, 123. 

MOTION PICTURES OF 
DEF'ENDANT 

Misdemeanant, S. u. Strickland, 253. 
Preview by defense counsel, S. u. 

Strickland, 253. 
Self-incrimination, S. 2;. Strickland, 

253. 

MOTION TO QUASH 

Composition of jury venire - 
contention of Negro defendants 

that they were denied oppor- 
tunity to show racial discrimi- 
nation, S. a. Spencer, 535. 

Contention that  Negroes were delib- 
erately excluded from petit jury, 9. 
u. Sanders, 598. 

Failure of indictment to charge offense, 
S. 2i. McBane, 60. 

Systematic exclusion of members of 
defendant's economic class and race, 
S. c. Roseboro, 1% 

MOTOR VEHICLE SPEEDWAY 

Operation as nuisance, Jones u. Speed- 
xays, Iw., 231. 

MUXICIPAL WRPORATIONS 

Airport - 
condemnation of flight easement 

over landowner's property ad- 

MUNICIPAL WRPORATIONS - 
Continued 

jacent to airport, Hoyle v. 
Charlotte, 292. 

Building permit - 
non-conforming use, Hillsborough 
c. Sn~ith,  48. 

rights of permittee in relation to 
subsequently enacted zoning 
ordinance, Hillsborough v. Smith, 
48. 

substantial expenditures in reli- 
ance upon permit, Hillsbor~ugh 
a. Smith, 48. 

Condemnation of unsafe buildings - 
constitutionality, Walker v. Char- 

lotte, 166. 

Sunday observance ordinance - 
prohibiting sale of mobile homes, 

Mobile Home Sales v. Tomlilt- 
SOl'l, 661. 

Waiver of governmentai inimunity - 
prior resolution against waiver, 

Calligan v. Chapel Hill, 172. 

purchase of liability insurance, 
Galligan 2;. Chapel Hill, 172. 

Zoning - 
rights of holder of building permit 

in relation to subsequently en- 
acted ordinance, Hillsborough o. 
Smith, 45. 

Drugs as affecting voluntariness of de- 
fendant's statements, 8. v. Haynes, 
150. 

Possession of barbiturate capsules for 
purpose of sale, R. a. Riwa, 361. 

Possession of LSD and seizure of with- 
out warrant, S. v. Roberts, 98. 

Presumption that possession of 100 or 
more barbiturate capsules is for pur- 
pose of sale, S. v. Riera, 361. 

Unlawful possession of barbiturates - 
lesser included offense of felony 

of possession for purpose of sale, 
8. v. Riera, 361. 
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Contract of infant for - 
employment agency services, Pelr 

sonncl Gorp. c. Rogers, 279. 

NEGLIGENCE 

Concurring negligence - 
of driver and railroad in crossing 

accident, Brown v. R. R. Co., 
398. 

Intervening negligence - 
effect on original risk, B r o m  v. 

R. R. Co., 398. 
Licensee - 

home owner's liabiliw to infant 
licensee who ran into unmarked 
glass door, Freeze v. Congleton, 
178. 

Manufacturer of defective automobile 
wheel, Dupree v. Batts, 68. 

NEGOTISBLE INSTRUMENTS 

S e e  Bills and Notes this Index. 

NEGROES 

Prosecution for walking back and forth 
across highway causing traffic to 
stop, S. c. Spencer, 535. 

Racial discrimination in composition 
of jury - 

contention of Negro defendants 
that they were denied opportun- 
ity to show, S. v. Spencer, 535. 

contention that  Negroes were de- 
liberately excluded from petit 
jury, S. v. Sanders, 698. 

Conditional acceptance of the plea, Dii- 
pree v. Butts, 75. 

Operation of motor vehicle speedway, 
Jo t~es  c. Speedimys, Zw., 231. 

OBSTRUGTING POLICE OFFICER 

Arrest of juvenile - 
illegal entry by officer into private 

home, S. v. Spawow, 499. 

Body of deceased, admissibility in evi- 
dence, S. c. Moore, 142; S. v. Bar- 
row, 381. 

Person charged with misdemeanor - 
construction of statute, S. v. 

Strickland, 253. 
Pretrial photographic identification of 

defendant - 
iodependent in-court identification, 

S. 2.. HcPhcrson, 4S2. 
submission of seven or eight photo- 

graphs to robbery victim, S. c. 
XcPherson, 482. 

Suggestiveness in photographic identi- 
fication by rape victim, S. c. Black- 
 cell, 714. 

PmSICIAXS AND SURGEONS 

Degree of sliill, TYiggins v. Piver, 134. 
Malpractice - 

similar locality rule, W i g g i n s  v. 
Pivcr. 134. 

PICKETING COURT HOUSE 

l'unishment for direct contempt, I n  r e  
I 3 ~ l t n i 8 ,  571. 

Judgment on pIeadings - 
consideration of exhibits, Wilson 

2'. Drcelopmcnt Co., 195. 

PLEA IN BAR 

Workmen's compensation action - 
action for personal injuries to 

summer camp counselor, Morse 
v. Curtis, 371. 

PLEA OF GUILTY 

First degree murder - 
constitutionality of statute, S. v. 
Hill, 1 ;  S. v. Roseboro, 195; S. 
c. Sanders, 598; S. v.  Miller ,  
681. 

PLEA O F  XOLO CONTENDERE 

Conditional acceptance of the plea, S. 
v. Norn~an, 73. 
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POLICE CAR 

Waiver of governmental immunity by 
purchase of insurance - 

prior resolution against waiver, 
Qalligan v. Chapel Hill, 172. 

POLICE OETFICER 

Obstructing arrest of juvenile - 
illegal entry into private home by 

officer, S. v. Sparrow, 499. 

PRELIMINARY HEARING 

Waiver without counsel, S. a. Hill, 1. 

PRESUMPTIONS 

Absence of Negroes from petit jury, no 
presumption of discrimination, S. v. 
Sanders, 598. 

Construction of statute - 
presumption that legislature acted 

with common sense, King v. 
Baldwin, 316. 

Possession of 100 or more barbiturate 
capsules raises prima facie case that 
possessioon is for purpose of sale, 
S. v. R i a a ,  361. 

Use of deadly weapon resulting in 
homicide, S. v. Jennings, 157; S. a. 
Perry, 339; S. v. Barrow, 381; S. 
v. Sanders, 598. 

PRIMA F'AClE CASE 

Possession of 100 or more barbiturate 
capsules is possession for purpose of 
sale, S. v. Riera, 361. 

PUBLIC PURPOSE 

Condemnation to provide access to p rop  
erty landlocked by highway con- 
struction, Highwag Comm. v. School, 
556. 

Credit for confinement without bail 
while awaiting trial and retrial, S. 
v. Virgil, 217. 

Cruel and unusual punishment - 
sentencing of accessory before the 

PUNISHMENT - Continued 

fact to longer term than prin- 
cipal, S. 'L.. Benton, 641. 

Increased punishment upon appeal from 
district court to superior court, 6. 
v. Sparrow, 499; S. v .  Spencer, 535. 

Mitigation of sentence pending appeal, 
S. u. Spencer, 353. 

Sentencing of principal and accessory 
before the fact, S. v. Benton, 641. 

Suspension of sentence for credit card 
fraud - 

imprisonment for debt, 8, u. 
Caudle, 550. 

Verdict - 
consideration of irregularity in, S. 

v. Baldtcin, 690. 

QUIETING TITLE 

School board's action to quiet title to 
school property, Board of Education 
v. Lamm, 487. 

Operation of motor vehicle speedway- 
nuisance, Jones v.  Speedways, Znc., 

231. 

RACIAL DISORIMINATION 

Composition of jury - 
contention of Negro defendants 

that they were denied opportun- 
ity to show, S .  v. Spencer, 535. 

RAILROADS 

Crossing accident - 
concurring negligence of driver and 

railroad, Brown v.  R. R. Co., 
398. 

Duty of railroad to warn motorists of 
approach of train a t  little-used cross- 
ing, Broum v. R. R. Co., 308. 

Evidence - 
testimony that train failed to 

give signal of its approach, 
Brown v. R. R. Co., 398. 
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Validity of ordinance prohibiting sale 
of mobile homes on Sunday, Mobile 
Home Sales v. Tomlinson, 661. 

RAPE 

Joint trial - 
instructions on consideration of 

guilt or innocence of each de- 
fendant, S .  v. Tomblin, 273. 

REGISTRATION OF AUTOMOI3ILE 

Proof of agency - 
failure to allege agency. Dupree 

v. Batts,  68. 
Llniform Commercial Code inapplicable 

ro. Instiranee Co. v. Hayes,  620. 

RELIGIOUS BELIEFS 

Validity of ordinance prohibiting sale 
of mobile homes on Sunday, Mobile 
Home Sales v. Tomlinson, 661. 

RES GESTAE 

Admissibility of remark forming part 
of res gestae in conspiracy, S .  c. 
Sanders, 598. 

RESISTING ARREST 

Illegal entry into private home by of- 
ficer, S .  v. Sparrow, 499. 

RULES OF CIVIL PROCEDURE 

Abatement of controversy without ac- 
tion on effective date of, Land Corp. 
2;. S t ~ r o n ,  494. 

RURAL ELECTRIC 
(30-OPER,ATIVE 

Assignment of rural service area be- 
tween REA and private power com- 
pany, Utilities Comm. v. Electric 
AMembership Corp., 108. 

SADDLE SEAT RIDING 
PROGFL4M 

Counselor a t  summer camp - 
employee or independent contrac- 

tor, Morue v. Curtis, 371. 

SAME IACALITY RULE 

Alalpractice - 
expert medical testimony, Wiggins 

v. Piver, 134. 

SBI AGENT'S INTERROGATION 
NOTES 

Denial of pretrial examination of by 
defendant. S.  2;. Macon, 466. 

SCHOOLS 

Board's action to quiet title to prop- 
erty - 

landowner's declarations against 
interest, Board o f  Education v. 
Lamnz, 487. 

SEARCHES AND SEIZIJJES 

Sppeal in Supreme Court - 
failure to raise constitutional ques- 

tion in trial court and Court of 
Appeals, S. 2;. Mitchell, 404. 

Bloodstained automobile chrome - 
seizure without warrant, S .  v. Vir-  

gil, 217. 
LSD tablets - 

incident to lawful arrest, S .  v. 
Roberts, 98. 

Search without warrant -- 
articles in plain view, S .  v. Virgil, 

217. 
burglary tools from automobile, 

S. v .  NcClotid, 518. 
consent of defendant, S. 2;. Virgil, 

217. 
Niranda warnings, S. c. Virgil, 

217. 
Seizure without %arrant -- 

bloodstained automobile chrome, S. 
v. Virgil, 217. 

LSD tablets as  incident to lawful 
arrest, S. v. Roberts, 98. 
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SEABUHES AND SEIZURES - 
Continued 

Unlawful seizure - 
coins taken from motel room oc- 

cupied for immoral purposes, 8. 
2;. McCloud, 518. 

SELF-DEFENSE 

Explanation of "without fault" and 
"free from blame" in homicide prose- 
cution, S. v. Jennings, 157. 

SELF-INCRIMINATION 

Sound motion pictures of defendant - 
admissibility, S. v. Strickland, 253. 

Waiver of privilege against - 
unfamiliarity with rules of law, S. 

2;. 3lcRae. 308. 

SENATE JOURNAL 

Use of to determine day of enactment 
of statute, S. 2;. Miller, 681. 

SENTENCE 

Credit for confinement without bail 
while awaiting trial and retrial, S. 
2;. Virgil, 217. 

Cruel and unusual punishment - 
sentencing of accessory before the 

fact to longer term than princi- 
pal, S. v. Bewton, 641. 

Increased sentence upon appeal from 
district court to superior court, S. v. 
Sparrow, 499; S. v. Rpeneer, 535. 

Mitigation of sentence pending ap- 
peal, S. c. Spencer, 535. 

Sentencing of principal and accessory 
before the fact, S. v. Benton, 641. 

Suspension of sentence for credit card 
fraud - 

imprisonment for debt, S, a. 
Caudle, 550. 

Verdict - 
consideration of irregularity in, S. 
c. Baldwin, 690, 

SEQUESTRATION OF WITNESSES 

Criminal trial, S. c. Barrow, 381; S. v. 
Sparrow, 499. 

SHORTHAND STATEMENT OF 
FACT 

Testimony that statement was forth- 
right, complete and articulate, S. v. 
Henderson. 430. 

SILK SGREEX PROCESSING 

Employee's covenant not to engage in 
competition in U. S. for two years, 
employer's action on, Enterprises a. 
Heim, 476. 

SOLICITOR 

Argument by - 
refusal to record, S. v. Sparrow, 

499. 
Argument that jury return death pen- 

alty in homicide prosecution, S. 2'. 

Willianzs. 703. 
Testimony by solicitor that statement 

by witness was forthright, complete 
and articulate, S .  v. Henderson, 430. 

SOVEREIGN IMMUNITY 

Waiver of - 
by purchase of insurance for police 

car, Galligan v. Chapel Hill, 172. 
prior resolution against, Galligan 

2;. Chapel Hill, 172. 

STSTE EDUCATION ASSISTANCE 
AUTHORITY BONDS 

Taxation - 
public purpose, Education Assist- 

ance Authori t~ a. Bank, 576. 

STATE HIGHWAY COMMISSION 

Condemnation to provide access road 
to property landlocked by highway 
construction, public purpose, High- 
wall Comm. v. School, 556. 
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STATUTE OF FRAUDS 

Option contract, sflciency of descrip- 
tion, Carlton v. Andersoqt, 564. 

SufEciency of memorandum - 
joint will executed by spouses, 

0liz;e 1;. Biggs, 445. 

STATUTE O F  LIMITATIONS 

See Limitation of Actions this Index. 

STATUTES 

Amendments, construction of, Insur- 
ance Co. v. Insuranfie Co., 243. 

Constitutionality of, Education Assist- 
ance Authority v. Bank, 576. 

l late of enactment, determination of, 
8. v. Miller, 681. 

Intent of legislature controh interpre- 
tation of, Galligan v. Chapel Hill, 
172. 

Presumption that legislature acted 
with common sense, Ring u. Bald- 
win,  316. 

Repeal by implication, S.  c. Benton, 
641. 

Retroactivity, Smi th  v. Mercer, 329. 
Uniform Commercial Code - 

inapplicable to automobile regis- 
tration law, Imurance Co. 2). 

Hayes, 620. 

STREETS 

Obstrlucting traffic - 
prosecution of Negroes walking 

back and forth causing traffic to 
come to stop, 8. v .  Spencer, 535. 

S W D E N T  LOAN PROGRLV 

Validity of revenue bonds issued for 
loans to needy college students, Edu- 
cation Assistance Authority v. Bank,  
476. 

SUBDIVISION ORDINANCE OF' 
COUNTY 

Sale of land by reference to unap- 
proved and unrecorded plat - 

misdemeanor, S. v. McBane, 60. 

SUICIDE 

M'orlimen's compensation - 
nlental derangement resulting from 

compensable accident, Petty v. 
Transport, Inc., 417. 

Y USDAY OBSERVANCE LAWS 

Yalidity of ordinance prohibiting sale 
of mobile homes, Mobile Home Sales 
v .  Tontlinson, 661. 

SUPERIOR COURT 

Habeas corpus proceeding - 
authority of one judge to review 

order of another punishing p e  
titioner for direct contempt, In  
re Hennis, 571. 

Reiriand of criminal appeal for correc- 
tion of court minutes, S .  v. ACCW. 
567. 

Right of appeal from district court, S. 
v.  Spawow,  499; S. v. Spencer, 535. 

SUPREME COURT 

Consideration of constitutional ques- 
tion - 

failure to raise in trial court and 
Court of Appeals, 8. v. Mitchell, 
404. 

Rules of Court are mandatory, 8. v. 
Ii irby,  123; S .  v. Benton, 641; S. v. 
Baldwin, 690. 

SUSPENSION O F  SENTENCE 

Imprisonment for debt - 
credit card fraud, S, v. Caudle, 

550. 

Ad valorem taxes - 
taspayer's remedy for undervalua- 

tion of rural proper&, King v. 
Baldwin, 316. 

tax situs of corporation engaged 
in interstate commerce, Transfer 
Corp. 2;. Davidson, 19. 

Income tax - 
casualty loss of timber by fire. 

Ward v. Clayton, 411. 
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TAXATION - Continued 

Public purpose - 
validity of revenue bonds issued 

for purpose of making loans to 
needy college students, Educa- 
tion Assistance Authority G. 

Bank, 5'76. 

TIMBER 

Computation of loss of timber by fire 
for purpose of income tax, TPard u. 
Clayton, 411. 

TIRE TRACKS 

Competency of evidence in homicide 
prosecution, S. v. Williams, 703. 

TITLE TO AUTOMOBILE 

Prerequisite to transfer of title, Znsur- 
ance Co. v. Insurance Co., 243; Zn- 
surance Co. 2;. Hayes, 620. 

Uniform Commercial Code - 
what law controls, Insurance 00. 

u. Hayes, 620. 

TRAFFIC 

Obstructing - 
prosecution of Negroes for walk- 

ing back and forth across street 
and causing traffic to stop, 8. 2;. 

Spencer, 536. 

TRIAL 

Argument of solicitor - 
refusal of court to record, S. v. 

Sparrow, 499. 
Issues - 

submission of issue on amount of 
indebtedness, Whitle?! v. Redden, 
263. 

Picketing of courthouse where trial 
being held - 

punishment for direct contempt, BL 
re  Hennis, 571. 

TRI.4L DE NOVO 

Guilty plea in  district court - 
increased sentence upon appeal 

TRIAL DE NOVO - Continued 

from district court to superior 
court, S. u. Spawow, 499. 

TRUSTS 

Constructive trusts - 
action for benefit of creditors, TVil- 

son v. Development Co., 198. 

Automobile title - 
UCC inapplicable to registration of 

title, Insurance Co. u. Haves, 
620. 

USIVERSITIES 

See Colleges this Index. 

CNSAFE BUILDINGS 

Condemnation by municipality - 
constitutionality, Walker v. Char- 

lotte, 166. 

Electricity suppliers - 
division of rural service area be- 

tween co-op and private power 
company, Utilities Comm, v. 
Electric Jlenzbership Corp., 108. 

VENDOR AiVD PURCHASER 

Sufficiency of description in option con- 
tract, Carlton u. Anderson, 564. 

VOIR DIRE HEARING 

Line-up identification - 
remark by trial court in presence 

of victim, 8. v. Auetin, 391. 
Voluntnriness o f in-custody statc- 

ments - 
impeachment of defendant, S. v. 

Catrett, 86. 
Ximnda warnings, 8. v. Catrett, 

86. 
sound motion pictures containing 

incriminating statements, 6. u. 
Strickland, 253. 
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WAIVER O F  GOVEENMENTAL 
IMMUNITY 

Prior resolution against, Galligan v. 
Chapel Hill, 172. 

Purchase of liability insurance - 
police car, ~ a l & a n  v. Chapel Hill, 

172. 

WARRANTY 

Defective automobile wheel, Dupree v. 
Butts, 68. 

WILLS 

Contract of spouse to make joint will, 
Olive v. Biggs, 445. 

Joint will of husband and wife - 
right of surviving spouse to make 

inter vivos conveyance, Olive v. 
Biggs, 445. 

Revocation of joint will by surviving 
spouse, Olive v. Biggs, 445. 

WITNESSES 

Deputy sheriff - 
disqualification to act a s  witness 

and court officer, 8. v.  Macon, 
466. 

Mental capacity - 
testimony that witness was unre- 

liable, 8. v. Benton, 641. 
Sequestration of, 8. v. Barrow, 381. 

WORKMEN'S COMPENSATION 

Admission of liability under Compen- 
sation Bct, Morse v. Curtis, 371. 

WORKMEN'S COMPENSATION - 
Continued 

Counselor a t  summer camp - 
employee or independent contrac- 

tor, Morse v. Curtis, 371. 
Plea in bar to action for personal in- 

juries - 
counselor a t  summer camp, Morse 

2;. Curtis, 371. 
Suicide resulting from cornpensable ac- 

cident, Petty u. Transport, Inc., 417. 

W O M  RELEASE 

Testimony that defendant was on work 
release on date of offense, 8. v. 
Willian~s, 703. 

WRONGFUL DEATH 

Railroad crossing accident - 
negligence of driver not imputable 

to intestate, Brown v. R. R. Co., 
39s. 

Retroactive effect of 1969 statute re- 
writing wrongful death act, 8mitk 
v. Mercer, 329. 

ZONING 

County subdivision ordinance - 
sale of land by reference to unap- 

proved and unrecorded plat, S. 
v.  McBane, 60. 

Rights of holder of municipal building 
permit in relation to subsequently 
enacted ordinance, Hillsborough 9. 
Smith, 48. 


