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CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

OF

NoRTH CAROLINA

AT

RALEIGH

SPRING TERM 1970

STATE OF NORTH CAROLINA v. ROY LEE FOX
No. 19
(Filed 31 July 1970)

. Homicide § 4— first degree murder — commission during felony —
presumptions

Murder committed in the perpetration or attempted perpetration
of any robbery, burglary or other felony is murder in the first degree;
in these instances the law presumes premeditation and deliberation and
the State is not put to further proof of either. G.S. 14-17.

. Homicide § 2— murder committed during perpetration of conspiracy —
guilt of conspirators

When a conspiracy is formed to commit a robbery or burglary,
and a murder is committed by any one of the conspirators in the
attempted perpetration of the crime, each and all of the conspirators
are guilty of murder in the first degree.

. Homicide § 12; Indictment and Warrant § 9— murder and burglary
prosecutions — indictment — names of congpirators

In indictments charging the defendant with first degree burglary
and with first degree murder committed during an armed robbery, it
was proper to allege the names of the four persons who had conspired
with defendant to commit the robbery, even though no conspiracy was
expressly averred.
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10.

11.

12.

Indictment and Warrant § 7— retrial of defendant upon original
indictment

In a retrial of defendant for first degree murder and for burglary,
it was proper to try the defendant upon the original indictment.

Criminal Law § 92— consolidation of indictments for trial

When two or more indictments are founded on one criminal
transaction, it is contemplated that the court will consolidate them for
trial. G.S. 15-152.

Jury § 7— challenge for cause — jurors disavow outside influence

Trial court properly overruled defendant’s challenges for cause to
three prospective jurors, where the jurors stated on the voir dire that
they could decide the case on the evidence and on the law as enunciated
by the court without being influenced by what they had read and
heard or by any preconceived notions as to the law.

Jury § 7— peremptory challenges— alternate jurors

Ruling of the trial court which allowed defendant two peremptory
challenges for each alternate juror was in conformity with the statute
and was proper. G.S. 9-18,

. Jury § 7— challenge for cause — disallowance — preservation of

exceptions

In order to preserve an exception to the court’s denial of a
challenge for cause, the defendant must (1) exhaust his peremptory
challenges and (2) thereafter assert his right to challenge peremp-
torily an additional juror.

Criminal Law § 162-— broadside objection to transcript — admissibility
Where there was a broadside objection to the introduction of a

transceript of testimony given at a previous trial, the transcript was

properly admitted in evidence if any part of it was competent.

Criminal Law § 40— transcript of testimony at former trial —
admissibility — death of witness

The official stenographic report of testimony given at a former
trial by a witness who has since died may be introduced in evidence
upon a subsequent trial of the cause upon proof of its authenticity and
accuracy.

Criminal Law § 40— transcript of former trial — reading by special
prosecutor

That the court permitted the special prosecutor, instead of the court
reporter, to read the transcript of testimony given by an armed robbery
victim at a former trial, held not prejudicial to defendant in his
retrial for burglary and for first degree murder committed during
the robbery.

Criminal Law § 161— assignment of error — necessity for exceptions
An assignment of error which is not supported by an exception
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13.

14,

15.

16.

17.

18.

19.

20.

previously noted in the case on appeal presents no question of law for
the Supreme Court to decide.

Criminal Law § 162— appeal — evidentiary questions — assignment
of error — prerequisites

When the assignment of error is that the court erred in the
admission or rejection of evidence, the evidence itself must be set out
in the assignment; a mere reference to the record page where the
asserted error may be discovered is not sufficient.

Robbery § 3— wounds of robbery victim -— evidence of description

Testimony describing wounds received by vietim of armed robbery
was competent to corroborate the victim’s testimony and to show the
felonious purpose of the robbery.

Criminal Law § 89— corroboration testimony — admissibility

Testimony by police officers as to statements made to them by
a robbery victim on the night the victim’s wife was murdered was
competent to corroborate the testimony of the victim,

Homicide § 20; Criminal Law § 42— articles connected with crime —
admissibility

In a prosecution for burglary and for first degree murder committed
during an armed robbery, a rubber mask, pistols, coats, a hat, a piece
of cloth torn from one of the coats, a white handkerchief, and a rifle
— articles which the investigating officers found either on the floor
of the victim’s kitchen or in the buried tow sack disclosed by one of
the perpetrators — were competent to identify the perpetrators of the
crime, as well as to show a design and plan.

Criminal Law § 98— sequestration of witnesses

Defendant’s motion for the sequestration of the witnesses is
addressed to the discretion of the court.

Criminal Law §§ 33, 80— date of defendant’s arrest — arrest sheet —
testimony

It was proper for a sheriff to testify that the arrest sheet in his
office showed that defendant was arrested at a certain date and hour.

Criminal Law § 76— confession — voir dire — consideration of
testimony

On voir dire to determine the admissibility of defendant’s confes-
sion, the trial court was not bound by the defendant’s testimony but
he could consider the testimony of law enforcement officers.

Criminal Law § 76— admissibility of confession — procedure — voir
dire — findings of fact

When the State offers a confession in a criminal trial and
defendant objects, the competency of the confession must be determined
by the trial judge in a preliminary inquiry in the absence of the jury;
the trial judge hears the evidence, observes the demeanor of the
witnesses, and resolves the question; his findings as to the voluntariness
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21.

22.

23.

24.

26.

217.

28,

of the confession, and any other facts which determine whether it
meets the requirements for admissibility, are conclusive if they are
supported by competent evidence in the record.

Criminal Law § 75— confession — request for counsel

Trial court properly admitted into evidence the defendant’s
confession to a sheriff, where the findings of fact established that the
defendant made the confession and recorded it prior to his request
for counsel.

Criminal Law § 75— Miranda standards — applicability to retrial of
cases originally tried before Miranda

The Miranda standards for determining the admissibility of in-
custody statements do not apply to post-Miranda retrials of cases
originally tried prior to that decision.

Criminal Law § 74-— definition of confession

A confession is generally defined as an acknowledgment in express
words by the accused in a criminal case of his guilt charged or of some
essential part of it.

Criminal Law § 76— transcript of confession — corroborative evidence
— admissibility

A transcript of defendant’s confession to the sheriff, which
transcript was taken from a recording made by defendant in the
sheriff’s office after his first oral confession to the sheriff in his jail
ccll, held competent to corroborate the sheriff’s statement of defen-
dant's confession.

Criminal Law § 81— best evidence rule — transcript of defendant’s
confession

The hest evidence rule did not preclude the admission of a transcript
of defendant’s confession to the sheriff, where the transcript was
offered only as corroboration of the sheriff’s testimony relating to his
conversation with defendant.

Criminal Law § 81— best evidence rule

The best evidence rule applies only where the contents or terms
of a document are in question.

Criminal Law § 158— case on appeal — omission of the charge —
presumptions

Where the defendant has assigned no error to the charge of the
court and the charge was not included in the case on appeal, it is
presumed that the court correctly instructed the jury on every phase
of the case, both with respect to the law and the evidence.

Criminal Law § 157-— appeal — essential parts of record — indictment
— verdict

The bill of indictment and the verdict are essential parts of the
transcript record in a criminal appeal.
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29. Criminal Law § 154— case on appeal — transcript — duty of solicitor

Although the primary duty of preparing and docketing a true and
adequate transcript of the record and case on appeal in a criminal
case rests upon defense counsel, G.S. 1-282, G.S. 15-180, it is the duty
of the solicitor to scrutinize the copy which appellants serve upon him;
if it contains omissions, errors, or misleading juxtapositions it is the
solicitor’s responsibility to file exceptions or a counter case within his
allotted time.

30. Criminal Law § 154— case on appeal — acceptance by solicitor —
binding on appellate court

When the solicitor accepts the defendant’s case on appeal and it is
certified to the Appellate Division, it imports verity and the appellate
court is bound by the record as certified.

MooRg, J., did not participate in the consideration or decision of this
case.

APPEAL by defendant from Snepp, J., 31 March 1969 Crim-
inal Session of BUNCOMBE, docketed and argued in the Su-
preme Court as Case No. 12 at the Fall Term 1969.

At the November 1964 Criminal Session of Buncombe two
bills of indictment were returned in which Roy Lee Fox, Arrlie
Fox, Donald Fox, and Carson McMahan were jointly charged
with murder in the first degree and burglary in the first degree.
Bill No. 64-854 charged that on 10 November 1964 the four men
“did unlawfully, willfully, and feloniously and of their malice
aforethought kill and murder Ovella Curry Lunsford while they
. . . were committing the crime of robbery with firearms., . . .”
Bill No. 64-856 alleged that about midnight on 10 November
1964 the same four men, with the intent to steal, take, and carry
away the property of Charles and Ovella Curry Lunsford, did
feloniously and burglariously break and enter their dwelling
while it was actually occupied by them. The cases were first tried
at the February 1965 Session. During the course of the trial
Arrlie Fox pled guilty to burglary in the first degree and re-
ceived a life sentence. The jury found the other three defendants
guilty as charged in both bills of indictment and, in each case,
recommended that the punishment be imprisonment for life in
the State’s prison. From the sentences imposed defendants did
not then appeal.

In February 1968, in consequence of a petition for certiorari
filed by one of the defendants, we ordered counsel for the three
to prosecute a joint appeal. Donald Fox died in April 1968, and
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his appeal abated. We heard the belated appeals of Roy Lee Fox
and Carson McMahan at our Fall Term 1968 and, for errors
committed in the 1965 trial, we ordered a new trial as to each.
State v, Fox, 274 NC 277, 163 SE 2d 492. In consequence, de-
fendant Roy Lee Fox was retried upon the same two bills of in-
dictment, which were consolidated for trial.

The trial was begun on 3 March 1969 with the solicitor, the
assistant solicitor, and a former solicitor, Robert S. Swain,
Esquire, who appeared as special prosecutor, representing the
State, Defendant was represented by privately employed counsel,
Robert B. Willson and John H. Giezentanner, as well as court-
appointed counsel, Thomas E. L. Lipsey II. Neither the record
nor the transeript discloses why the court appointed counsel for
a defendant then represented by two privately employed at-
torneys. Defendant’s motion to quash the bills of indictment
because defendant was jointly charged therein with three co-
defendants was denied, and the judge allowed the solicitor’s
motion that the two indictments be consolidated for trial. Twelve
jurors and three alternates were selected from a special venire
brought from McDowell County, and the jury was impaneled at
10:30 p.m. on 3 April 1969.

On wvoir dire, in the absence of the jury, the State offered
evidence which tended to show: At the 1965 trial, Charles Hous-
ton Lunsford, the husband of the deceased, Ovella Curry Luns-
ford, was duly sworn and examined as a witness for the State.
He was cross-examined by Mr. Cecil G. Jackson, counsel for
defendant Roy Fox; by Mr. Don C. Young, attorney for Arrlie
Fox; by Mr. Robert E. Riddle, attorney for Carson McMahan;
and by Mr. Shelby E. Horton, attorney for Donald Fox. Mr.
Lunsford’s oral testimony was taken down in shorthand by Mrs.
Dorothy P. Hoover, the official court reporter for that session.
Thereafter she transcribed her notes and checked the accuracy
of the transcription against the mechanical recording of Luns-
ford’s testimony. A duplicate original of this transcript was
marked State’s Exhibit S-83. Mrs. Hoover testified that $-33 wag
“a true and accurate transcript of the evidence given by Charles
Houston Lunsford in February 1965.” Lunsford died 15 Novem-
ber 1968; he was, therefore, unavailable to testify as a witness
at the 1969 trial.
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Judge Snepp found facts substantially in accordance with
the foregoing statement and, subject to objections as to the
competency, relevancy, and materiality of particular questions
and answers, he ruled the transcript of Lunsford’s testimony to
be competent evidence, At the direction of the court, counsel for
the State and defendant marked certain portions of it which
were not to be read to the jury. The transcript was then intro-
duced into evidence over the objection of defendant, who con-
tended that no part of S-83 was competent. The special prosecu-
tor, Mr. Swain, asked and received the court’s permission to
read the transeript to the jury. In brief summary, Lunsford’s
transcribed testimony tended to show:

In 1964 Lunsford and his wife, Ovella (55), lived on a
farm on the Pisgah Highway in the Candler section of Bun-
combe County. Shortly after 11:00 p. m. on 10 November 1969
Mrs. Lunsford was in her upstairs bedroom; Mr. Lunsford was
in the kitchen having a bedtime snack. Hearing a step, he turned
to see a tall man standing about six feet from him in the door
between the kitchen and a hallway, which led into his down-
stairs bedroom. The man had “a horrible locking mask on his
face,” and was wearing a three-quarters length coat, khaki or
light green in color. He pointed a small pistol at Lunsford and
sald, “This is a holdup. We’ve come to get your money and we
are going to get it.”

Lunsford threw a bowl of applesauce at the intruder and
“pushed him” into the bedroom. There Lunsford was hit from
behind, and he and the first intruder fell on the bed. When
Lunsford got up both the masked man and a second intruder
had small pistols pointed at him. The latter, a stocky man with
black hair, had a white cloth around his face and wore a dark
coat. Lunsford called to his wife that “it was a holdup,” and she
came downstairs. One of the men threw her to one side and told
Lunsford to give him his pocketbook or they would “get rough.”
Then the man with the handkerchief over his face fired at
Lunsford. The bullet missed him and lodged in the wall. Luns-
ford “jumped the man,” and the two scuffled into the kitchen
where Lunsford succeeded in pulling the handkerchief from
his face. The man was Donald Fox. During the scuffle, Mrs.
Lunsford came in from the bedroom with a rifle. Lunsford told
her to shoot but she had trouble with the safety. Two pistol shots
were fired almost simultaneously, and blood gushed from his
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wife's mouth. She said, “I have been shot, get me to a doctor, I
am dying.” At these words the two men fled, and Lunsford told
her to get in the station wagon.

Lunsford, who still had on his person his billfold containing
over $1,000.00, put the money in a drawer, locked the front door,
and followed his wife to the car. Earlier in the evening all the
tires had been inflated. Ignoring a flat tire he drove toward Ashe-
ville at such a speed that he was stopped by a police officer, who
assisted him in getting to the hospital. There, while he was re-
ceiving emergency treatment, Lunsford was informed that his
wife was dead.

Before that night Lunsford had seen Arrlie Fox at Tread-
way’s farm, where he had negotiated a sale of hay, Thereafter
Arrlie and a boy named ‘“Hoot” had come to Lunsford’s farm to
get the hay. During the day the two had twice entered the house
to use the telephone. Hoot paid Lunsford for the hay in cash,
and Arrlie Fox saw him put the money in his billfold.

During his testimony Lunsford was shown a rubber mask,
(S-10), which he identified as the one worn by the masked man
who had entered his home on the night of November 10th. He
testified that the two small pistols, (S-12 and S-13), looked like
those the intruders had pointed at him. He was also shown a
piece of blue cloth (S-16), a hat (8-15), a coat (S-11), and
certain other articles of clothing which, he said, looked like
items worn by the two men.

Other evidence for the State tended to show: About 11:30
p.m. on 10 November 1969 Police Officer McDevitt stopped Luns-
ford on Patton Avenue in Asheville at a point 12-15 miles from
the Lunsford home. He was traveling at a high rate of speed in
a station wagon from which the left rear tire was missing.
Lunsford was covered with blood and driving with one hand
while holding up his wife’'s head with the other. He told the
officer what had occurred, and the officer led Lunsford to St.
Joseph’s Hospital. When the tireless wheel on the station wagon
broke down, MecDevitt pushed the vehicle into the hospital
grounds.

After Mrs. Lunsford’s death the coroner removed from her
body a bullet (S-4), which had entered her chest, puncturing
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both lungs and the supervena cava. She died from the resulting
hemorrhages.

The Sheriff of Buncombe County, Harry P. Clay, went to
the Lunsford home on 11 November 1964. He observed blood on
the floors of the bedroom and kitchen; .22 shells, a dark cloth
(S-16), and a felt hat (S-15) were on the kitchen floor. On 13
November 1964 Sheriff Clay and two of his deputies (Burleson
and Mitchell) went with Arrlie Fox to a point beside an un-
paved road off the Pisgah Highway about three miles from the
Lunsford home, There Arrlie showed them a tow sack (S-39)
which contained two trench coats (S-11 and S-38), two pistols
(S-12 and S-13), the Lunsford rifle (S-14), a rubber mask
(S-10), and a dirty white handkerchief (S-41).

A ballistics expert from the State Bureau of Investigation
testified that the bullet (8-4) had been fired from a revolver of
“the type displayed as State’s Exhibit 13,” the only kind which
will cut ten grooves inclined to the right in a bullet. The re-
volver (S-13) was made of such poor steel that the riflings are
irregular.

Robert Worley (whose nickname is “Hoot”) testified as
follows: On 9 November 1964, as an employee of Kenneth Tread-
way, he and Arrlie Fox went to the Lunsford farm to get four
loads of hay, for which he paid Lunsford in cash. Twice during
the day they went into the house to use the telephone. That night
Arrlie stayed at Treadway’s barn, and Hoot saw him with the
small derringer pistol (S-12). On the next morning, November
10th, they unloaded the hay, and about noon Roy Lee Fox took
Arrlie away in a truck.

Mrs. Joe Carter, a waitress-cook at Plemmons Truck Stop,
testified that about 1:00 a.m. on 11 November 1964 defendant
Roy Lee Fox, Donald Fox, Arrlie Fox, and Carson McMahan
came to the Truck Stop and sat down at a table. Donald Fox had
blood on his shirt. She gave him a bar of soap, and he and
Arrlie disappeared into the rest room. Another waitress served
the party, and Mrs. Carter paid them no further attention.

After the foregoing evidence had been introduced, counsel
informed the court that the State would offer in evidence state-
ments made by defendant to Sheriff Clay. Upon defendant’s
objection and motion to suppress this evidence, the court con-
ducted a voir dire in the absence of the jury.
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The State offered evidence which tended to show: Carson
McMahan (aged 18) and Arrlie Fox (16) lived with defendant
(28). On the basis of information given to officers by Arrlie
and the articles in the sack found in the woods, Deputy Sheriff
Brooks arrested Carson McMahan and defendant Roy Lee Fox
about 4:30 p.m. on Friday, 13 November 1964. On the same
information defendant’s father and brother were also arrested.
However, they were released as soon as investigation revealed
they had no knowledge of the crime. About 9:30 that night de-
fendant’s wife was arrested. She was released the next morning
and, about 11:00 a.m., defendant was advised of her release.

Defendant was informed by Deputy Sheriff Brooks, who
talked to him for an hour shortly after his arrest, that he was
being arrested in connection with the death of Mrs. Lunsford.
Brooks also advised him of his right to counsel and told him that
any statement he made could be used against him. Defendant
said that he had done nothing, needed no lawyer, and wanted
none. Thereafter, sometime before 6:00 p.m., Sheriff Clay talked
to defendant for 10-15 minutes. He too told him that he did not
have to make any statement; that if he did make one it could be
used against him in court; that he was entitled to counsel and
could call any attorney he wanted. Defendant again protested
that, having done nothing, he neither needed nor wanted a law-
ver. At that time the sheriff had in his possession the derringer
pistol (S-12), the revolver (8-13), and the rubber mask (S-10).
He showed these exhibits to defendant and asked him if he
recognized any of them. Defendant looked at them and said
nothing.

About 2:00 a.m. Clay again talked to defendant for about
five minutes. Fox still maintained that he had done nothing.
Sometime after daylight (Saturday, November 14th) defendant
told the sheriff that he knew about the crime but had had noth-
ing to do with it; that “they” had talked about it en route from
his house to the truck stop; that he needed some money for
groceries and had started to go with them but decided he just
wouldn’t do it; and that he had waited for “the others” at Plem-
mons Truck Stop.

On the morning of Saturday, November 14th, warrants
charging defendant with first-degree murder and first-degree
burglary were served upon him. Shortly after noon, the jailer,
Deputy Sheriff Martin, informed the sheriff that defendant
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wanted to see him. In consequence, the sheriff went to defendant’s
cell. Defendant, who appeared to have been crying, told him he
wanted to make a statement and get the matter off his mind.
Clay told him to think about it first. No promises of leniency or
threats of any kind had been made to defendant before his
confession. Nor was defendant told that reprisals would be
taken against any member of his family if he did not confess.
On Saturday morning defendant appeared to be worried, but
he was not sick or under the influence of drugs or intoxicants.
Defendant was silent for a short time and then related the fol-
lowing story:

On 10 November 1964, he and Carson McMahan had picked
up Arrlie Fox at Treadway’s stable. From there the three went
to the home of Donald Fox. Arrlie told them about the money
he had seen in Lunsford’s billfold, and they decided to rob him;
Donald thought it would be a “pushover.” They then went to
defendant’s home where they put a mask, hat, and coats in a tow
sack which they placed under the hood of Donald’s truck. It was
agreed that defendant would drive the truck and McMahan
would stay with him; that Donald and Arrlie would go to the
Lunsford house and get the money while defendant drove down
the road; and that defendant would return for them. Arrlie had
his little derringer (S-12), and defendant gave Donald his re-
volver (S-13). After letting the two out near the Lunsford home
defendant made several trips by the house. On the last trip he
heard a whistle and stopped. Donald and Arrlie jumped in the
truck, and he drove away. The two were bloody and excited, and
Donald told defendant he had shot Mrs, Lunsford. Arrlie said
she wag hurt bad because blood was running out of her mouth.
Frightened by this news defendant drove to an embankment on
a dirt road off the Pisgah Highway. There Donald and Arrlie
buried the sack containing the weapons, mask, and green trench
coat. Upon their return to the truck they discovered that one
of the pistols had fallen out of the sack on the floorboard. Carry-
ing the pistol and the rifle (S-14), which they had taken from
the Lunsford home, they went back into the woods, put the
weapons in the sack and reburied it. From there they went to
Plemmons Truck Stop, where Donald and Arrlie washed them-
selves and threw away their socks. They then went home, and
the next morning they read in the paper that Mrs. Lunsford was
dead.
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Defendant told the sheriff that the coats in the sack were
those which Donald and Arrlie had worn in the Lunsford home.
The green trench coat (S-11) still had on it applesauce from
the bowl which Lunsford had thrown at Arrlie. Donald had
worn the blue trench coat (S-38). In his scuffle with Donald,
Lunsford had torn a piece of cloth out of it, the dark strip (S-16),
which had been found on the kitchen floor.

Defendant made the foregoing statement to Sheriff Clay in
his cell on the 14th floor of the jail. When he had finished, the
sheriff had Deputy Burleson take defendant down to the sheriff’s
office where there was a ‘“‘disc type recorder.” There defendant
repeated his statement, which was recorded as he spoke. From
the recordings one of the official court reporters, Mrs. Annie
Israel, later transcribed the statement (S-42) exactly as de-
fendant made it.

After defendant had recorded his confession, Deputy Sheriff
Burleson returned him to his cell. On the way back to the
fourteenth floor he requested the deputy to call an attorney, Mr.
Cecil Jackson. This was defendant’s first request for an attorney.
He had said nothing about an attorney on the way down to the
sheriff’s office. Burleson told the jailer of defendant’s request,
and he immediately called Jackson.

On Sunday afternoon, 15 November 1964, Sheriff Clay had
defendant brought down to his office. He and Mrs. Israel asked
defendant to go over the statement, which she had typed from
the recording, to see if it was correct. His reply was that he
would not sign anything unless his attorney, Mr. Cecil Jackson,
was present. This was the sheriff’s first knowledge that defen-
dant had requested an attorney. He immediately called Mr.
Jackson, who arrived about 3:00 p. m. The sheriff then played
the recording in the presence of defendant, Mr. Jackson, and
Mrs. Israel, After they had heard it, Clay asked defendant if
the voice was his, and he replied, “Yes I guess it is.”

Defendant’s evidence on voir dire tended to show: About
1:00 p. m. on Saturday, 14 November 1964, the Buncombe County
jailer called Mr. Cecil Jackson, Jr., an attorney, and told him
that defendant wanted to see him. About 3:00 p. m. Jackson
arrived at the jail and was told that defendant was with the
sheriff, In a few minutes, however, Fox whom he had pre-
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viously represented, came up from the sheriff’s office. Jackson
informed him of the seriousness of the charges against him,
advised him of his constitutional rights, and inquired whether
defendant’s family could arrange to pay his fee. No financial
arrangements were made with Jackson, and he was never
privately retained to represent defendant. (Several weeks later
Jackson was appointed by the court to represent him.) On the
afternoon of 14 November 1964 defendant told Jackson that he
had been questioned several times but had signed no statement;
that he had told the sheriff “he was not along when the crime
occurred.” He did not mention having made another statement.
Jackson next saw defendant about 3:00 p. m. on Sunday when
Deputy Burleson called him to come to the sheriff’s office. There
he listened to the recording. Although he had not been employed
he told defendant it was against his better judgment for him
to sign a transcription of the recording. Defendant told Jackson
that he had made a statement to the sheriff on Saturday before
he had come to see him. He did not tell Jackson that he had
been denied access to him or to any other attorney; nor did he
make any complaint to him that he had been ill-treated, threat-
ened, or promised any consideration in order to obtain the
statement.

Defendant testified in his own behalf on wvoir dire. In
summary he said: When he was arrested on 13 November 1964
he was not told why or where he was being taken. On the way
“to where he was taking me,” he asked the arresting officer, Mr.
Brooks, to call an attorney and requested him to find out what
he was charged with. Defendant was put in jail for about thirty
minutes and then taken to the interrogation room, where he
was told that he had been lying when he said he knew nothing
about the Lunsford murder; that his wife had been arrested and
she had sent him word to tell the truth because it would be
lighter on him. Officers continued to interrogate him through
the night, and every time anybody would move him or ask him
a question he repeated his request for an attorney. On Saturday
and Sunday he was suffering from a very bad cold and was
in a “mentally disturbed’” state. He has only a vague recollection
of how many times he was interrogated or what he said; that
he did not remember a record having been made of any
conversation between him and Sheriff Clay and only vaguely
remembered the playing of a transcription in Mr. Jackson’s
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presence on Sunday. Sheriff Clay did not threaten him, but he
told him that he had his wife in jail and if he did not sign a
statement he would see to it that she would be in Raleigh
washing pots and pans. After reading the State’s Exhibit 42,
defendant denied that he made that statement to Sheriff Clay.
He denied that he made any statement at all to him.

At the conclusion of the voir dire, Judge Snepp found facts,
whiech are briefly summarized as follows:

Defendant wag arrested by the Sheriff of Buncombe County
about 4:30 p. m. on 13 November 1964 upon the basis of
information given the sheriff by defendant’s brother, Arrlie
Fox. The information implicated defendant in the commission of
the crimes for which he was then being tried and constituted
probable cause for defendant’s arrest. The information given by
Arrlie Fox also tended to involve defendant’s father, his brother,
Leon, and defendant’s wife, who were also taken into custody
with probable cause. These three, however, were released as
soon as investigation revealed they had no knowledge of the
crimes.

After defendant’s arrest, and before he was questioned, he
was informed by the sheriff that he did not have to make any
statements; that any statement he might make could be used
against him; and that he could have a lawyer present if he so
desired. Defendant said he had done nothing, did not need a
lawyer, and did not want one. Defendant had made the same
statement to Deputy Sheriff Brooks who had also warned him
as the sheriff had done.

On the morning of 14 November 1964, warrants charging
defendant with the crimes for which he stands indicted were
served upon him. Shortly thereafter defendant told the sheriff
that he had some knowledge of the crimes but had not partici-
pated in them. Sometime after noon on 14 November 1964
defendant sent for the sheriff and told him that he wanted to
make a statement and get the matter off his chest. He then
made a confession to the sheriff, which he later repeated in the
sheriff’s office so that it might be recorded.

After the recording was made, while on the way back to
his jail cell, defendant requested Deputy Sheriff Burleson to
call Mr. Cecil Jackson, an attorney. This was defendant’s first
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request for counsel. The jailer promptly called Mr. Jackson
and that afternoon conferred with him at the jail. On the
following day, 15 November 1964, during the early afternoon,
defendant was taken to the sheriff’s office for the purpose of
verifying and signing a transcript of the recorded statement
he had previously given the sheriff, At that time, defendant
informed the sheriff that he was represented by Mr. Jackson.
The sheriff suspended further activity until Mr. Jackson arrived.
At that time the transcript was exhibited and the recording
played in defendant’s presence. Defendant was asked, in the
presence of Mr. Jackson, whether the voice on the recording was
his and he replied, in effect, that he reckoned it was. Defendant
was not interrogated at any time after he requested the services
of a lawyer except in the presence of the lawyer whom he had
requested.

No threats or promises of any kind were made to defendant
in order to secure the statement from him. He was not mis-
treated while confined in the Buncombe County jail, and there
is “no credible evidence” that he was ill at the time he made the
statements in question. Defendant was then 28 years of age.
Although his formal education was limited he had worked in
rodeos, on horse farms, and in similar activities. He had
previously been charged with several criminal offenses and had
retained lawyers to represent him. He had had experience in
court. He had sufficient intelligence and knowledge to under-
sfand the nature of the charges made against him, his right to
remain silent and to have counsel. He was advised of these
rights, and he intelligently and understandingly waived his right
to counsel until after he had made the statements to Sheriff
Clay which were recorded and later transcribed as S-42. He
had been fully informed from the time he was taken into
custody of the nature of the charges being investigated and of
the offenses with which he was charged.

Upon the foregoing findings of fact—all of which are
supported by evidence appearing in the transcript—Judge Snepp
concluded as a matter of law that the statements of defendant
were competent evidence.

The jury was recalled and, in its presence, Sheriff Clay
gave substantially the same evidence with reference to the
statements made to him by defendant which he had given before



16 IN THE SUPREME COURT (277

State v. Fox

the judge on woir dire. Thereafter the transcribed copy of
defendant’s recorded statement (S-42) was received in evidence
for the purpose of corroborating the sheriff’s testimony. The
mask (S-10), the green trench coat (S-11), the derringer pistol
(8-12), defendant’s revolver (S8-13), the Lunsford rifle (S-14),
the blue rag (S-16), the blue trench coat (S-38), the tow sack
(S-39), and the dirty white handkerchief (S-41), were also
introduced in evidence.

Defendant offered no evidence before the jury,

In the late afternoon of 9 April 1969 the jury returned its
verdict. Defendant was found guilty of murder in the first
degree with the recommendation that his punishment be impris-
onment for life (Case No. 64-854) and guilty of burglary in
the first degree with the recommendation that his punishment
be imprisonment for life (Case No. 64-856). The court imposed
the mandatory life sentences, adjudging that the sentence in
Case No. 64-856 should begin at the expiration of the sentence
imposed in Case No. 64-854. From these judgments defendant
appealed to the Supreme Court, assigning errors which will
be discussed in the opinion.

Robert. Morgan, Attorney General; Andrew A. Vanore, Jr.,
and Burley B. Mitchell, Jr., Staff Attorneys for the State,

T. E. L. Lipsey for defendant appellant.
SHARP, J.

This case first came to us as a joint appeal by Roy Lee Fox
and Carson McMahan, who had been tried with the other two
defendants jointly indicted with them. Neither Roy Lee Fox
nor Carson McMahan had testified, yet the confession of each,
which implicated the other, had been admitted in evidence. This
error necessitated a new trial and, in ordering it, we directed
that defendants Roy Lee Fox and Carson McMahan be tried
separately unless the State relinquished their confessions. State
v, Fox, 274 N.C. 277, 291, 163 S.E. 2d 492, 502.

Upon the second trial, as in the first, all the evidence tended
to show: Defendant and the three other persons named in each
indictment had conspired to break and enter, during the night
time, the dwelling occupied by Mr. and Mrs. Lunsford for the
purpose of robbing Mr, Lunsford of his billfold. In furtherance
of the conspiracy, defendant accoutered Donald and Arrlie for
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the burglary, drove them to the locale, and gave Donald the
pistol with which he thereafter shot Mrs. Lunsford during the
attempt to rob Mr. Lunsford. While Donald and Arrlie went
into the house to rob Lunsford, defendant drove around in the
vicinity and returned to pick them up.

Defendant’s first two assignments of error are that the
trial judge erred (1) in “allowing” defendant to be retried upon
the two original indictments in which he and three others were
jointly charged with first-degree murder and burglary; and (2)
in consolidating the two charges against defendant for trial. It
is obvious, however, that the nature of the case dictated this
procedure.

[1, 21 When a murder is “committed in the perpetration or
attempt to perpetrate any . .. robbery, burglary or other felony,”
G.S. 14-17 declares it murder in the first degree. In those
instances the law presumes premeditation and deliberation, and
the State is not put to further proof of either. State v. Bunton,
247 N.C. 510,101 S.E. 2d 454 ; State v. Mays, 225 N.C. 486, 35 S.E.
2d 494. Furthermore, when a conspiracy is formed to commit a
robbery or burglary, and a murder is committed by any one of
the conspirators in the attempted perpetration of the crime,
each and all of the conspirators are guilty of murder in the first
degree. On this evidence Roy Lee Fox was not only a co-conspira-
tor with Arrlie and Donald Fox; he was constructively present
aiding and abetting in the two crimes charged and, therefore, a
principal. State v, Sellers, 266 N.C. 734, 147 S.E. 2d 225; State v.
Maynard, 247 N.C. 462, 101 S.E. 2d 340 ; State v. Green, 207 N.C.
369, 177 S.E. 120; Lindsey v. State, 201 Ark. 87, 143 S. W. 2d
573; Clernt v. State, 109 Neb, 628, 192 N. W, 209; 77 C. J. S.
Robbery § 32 (1952). See State ». Bell, 205 N.C. 225, 171 S.E, 50.

[3] 1In each of the two bills upon which defendant was tried
it was entirely proper to name the four persons who had
conspired to rob Mr. Lunsford even though no conspiracy was
expressly averred. State v. Maynard, supra. However, since Roy
Lee Fox himself did not enter the Lunsford home and was not
actually present when Mrs. Lunsford was killed, the State was
required to prove that he had conspired with Arrlie and Donald
Fox who actually committed the burglary and murder.

[4, 5] Defendant’s argument that it was error to retry defen-
dant on the original indictment is that “by so doing the court
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allowed evidence to be presented to the grand jury as to
codefendants implicating the defendant thereby taking from
him one of the legally required steps looking toward the second
trial.” The statement is puerile. Equally so is the statement
that when the court consolidated the charges of murder and
burglary, two offenses which grew out of one continuous
criminal episode, the court “thereby compounded the original
biased advantage that the State was allowed to take in the
matter of the evidence that could be presented against the
codefendants who were not on trial” When two or more
indictments are founded on one criminal transaction G.S. 15-152
contemplateg that the court will consolidate them for trial.
State v. Arsad, 269 N.C. 184, 152 S.E. 2d 99; State v. Hamilton,
264 N.C. 277, 141 S.E. 2d 506; State v. White, 256 N.C. 244, 123
S.E. 2d 483. In this case the facts required to convict defendant of
murder would necessarily have convicted him of the burglary
charged. For the judge to have put the State to two separate
trials would have been unthinkable.

[6] The third assignment of error is that the court failed ‘“to
allow challenges for cause on jurors who were prejudiced as a
result of knowledge admitted regarding adverse publicity about
the defendant.” This assignment of error, in complete disregard
of our rules, does not specifically set out the jurors’ “knowledge
admitted” upon which the alleged error is predicated. State v.
Kirby, 276 N.C, 123, 171 S.E. 2d 416. The assighment refers to
pages 30-34 of the record, where a portion of the woir dire
examination of three prospective jurors is set out. After the
court denied defendant’s challenges for cause his counsel chal-
lenged each peremptorily. The first two were prospects for the
original panel of twelve; the third was a prospective alternate.
At the conelusion of their examination each of the three stated,
in effect, that he could decide the case on the evidence and the
law as enunciated by the court without being influenced by
what he had read and heard or by any preconceived notions as
to the law. The court’s ruling that the three were competent
jurors is sustained by numerous decisions of this Court. See
State v. DeGraffenreid, 224 N.C, 517, 31 S.E. 2d 523 and the cases
cited therein,

Defendant’s case on appeal does not disclose whether, after
he had exhausted his peremptory challenges, he unsuccessfully
attempted to challenge an additional juror. Because of this
inconclusiveness we read the 704-page transcript of the proceed-



N.C.] SPRING TERM 1970 19

State v. Fox

ings incident to the selection of the jury. It revealed that when
twelve jurors had been selected defendant had exhausted only
ten of his fourteen peremptory challenges and that, in response
to a direct question from the judge, defendant stated he was
“satisfied with them (the jurors) to hear his case.” Thereafter
three alternates were selected. In the selection of the first,
defendant used his four unexpended challenges and one other.
Before the second was seated he had used his two peremptory
challenges, but he did not challenge the juror who was finally
sworn as the second alternate. In the selection of the third
alternate, defendant used only one peremptory challenge.

{71 Defendant’s fourth assignment of error is that the court
failed “to allow additional peremptory challenges for the alter-
nate jurors and the defendant did exhaust his challenges at the
time of the trial.” In his brief, defendant makes this statement:
“The Court over the objection of the defendant (R. pp. 84) ruled
that the defendant would be allowed two challenges for ALL
alternate jurors selected not two EACH as the statute reads
and intended.” Both the record and the certified transcript belie
this statement. After defendant had exercised his first peremp-
tory challenge during the selection of the second alternate the
court said to counsel: “So there will be no misunderstanding I
am going to hold that there will be two challenges as to each
alternate because I don’t know now whether there will be two
or three alternates.” This ruling was in conformity with G.S.
9-18 which provides that in the selection of alternate jurors after
the regular jury has been impaneled, “Each party shall be
entitled to two peremptory challenges as to each such alternate
juror, in addition to any unexpended challenges the party may
have left after the selection of the regular trial panel.” Clearly
the court did not deprive defendant of any peremptory challenge
to which he was entitled, nor was defendant forced to accept
any juror whom he had challenged peremptorily or for cause.

[8] “Numerous decisions of this Court, e.g., State v. Dizon,
215 N.C. 438, 440, 2 S.E. 2d 371, 372, hold that a defendant has
not been prejudiced by the acceptance of a juror who is
challenged for cause and the cause is disallowed unless he
exhausts his peremptory challenges before the panel is completed.
Other decisions, e.g., Carter v. King, 174 N.C. 549, 94 S.E. 4,
hold that a defendant, in order to preserve his exception to the
court’s denial of a challenge for cause, must (1) exhaust his
peremptory challenges and (2) thereafter assert his right to
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challenge peremptorily an additional juror. These rulings are
plainly and succinctly summarized in the first headnote in
Carter v. King (174 N.C. 549), which epitomizes the decision
in that case, as follows: ‘Where the court has refused to stand
aside a juror challenged for cause, and the party has then
peremptorily challenged him, in order to get the benefit of his
exception he must exhaust his remaining peremptory challenges,
and then challenge another juror peremptorily to show his
dissatisfaction with the jury, and except to the refusal of the
court to allow it. ” State v. Allred, 275 N.C. 554, 563, 169 S.E. 2d
833, 838.

We find nothing in the case on appeal or transcript which
suggests that defendant was not tried by a fair and impartial
jury. Of the twelve jurors selected on the regular panel six
were opposed to capital punishment; one was not asked his
views; four ‘“believed in” capital punishment only in “some
cases.” Only one stated without equivocation that he “believed
in” capital punishment. Of the two alternates who were substi-
tuted for regular jurors, one did not believe in capital punishment
and the other believed in it only “in some cases.”

[9, 101 Defendant’s fifth, sixth, and seventh assignments are
that the court erred in admitting in evidence the transeript of
the testimony given by Mr. Lunsford at the first trial (S-33),
and in allowing it to be read to the jury by the special prosecutor,
Mr, Swain, Defendant’s objection to this transcript was “to the
introduction or reading of either all or part of it.” This was a
broadside objection to the entire transcript. Upon such an
objection it was properly admitted if any part of it was compe-
tent. Grandy v. Walker, 234 N.C. 734, 68 S.E. 2d 807; Wilson v.
Williams, 215 N.C. 407, 2 S.E. 2d 19; 1 Strong N.C. Index 2d
Appeal and Error § 80 (1967). It is well settled that the
official stenographic report of testimony given at a former
trial by a witness who has since died may be introduced in
evidence upon a subsequent trial of the same cause upon proof
of its authenticity and accuracy. State v. Prince, 270 N.C. 769,
154 S.E. 2d 897; Settee v. Electric Railway, 171 N.C. 440, 838 S.E.
734 ; Cooper v. R, R. 170 N.C. 490, 87 S.E. 322; Stansbury, N. C.
Evidence § 145 (2d ed. 1963) ; Annot.,, 11 A, L. R. 2d 30, 58, 75.

[10] The transcript of Lunsford’s testimony was properly
received in evidence, and the judge specifically admitted it
“subject to the competency, relevancy and materiality” of
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specific questions and answers, Before it was read to the jury
counsel for defendant and the State went through it and marked
certain portions thereof which were not to be read, Presumably
they agreed that these portions were either “irrelevant or
incompetent.” In any event, defendant interposed no objection
to specific questions or answers in the transcript. This he was
required to do if he would challenge their competency. Grandy
v. Walker, supra. Nor did he object that specific questions and
answers had been deleted. The entire transcript was offered and
defendant, although reserving his right to object to the whole,
concurred in the omissions. Allen v. Allen, 213 N.C. 264, 195 S.E.
801.

{11, 12] The assignment of error that the court permitted the
special prosecutor to read the transcript instead of the court
reporter is unsupported by any exception taken during the trial.
The transcript reveals that when the judge asked who would
read the stenographic report of Mr. Lunsfords’ testimony to the
jury Mr, Swain said, “. .. [P]lerhaps the simplest way would be
to have me to read it, read the whole thing.” The court’s reply
was, “All right,” and defendant made no objection. An assign-
ment of error which is not supported by an exception previously
noted in the case on appeal presents no question of law for this
Court to decide. Bulman v. Baptist Convention, 248 N.C, 392,
103 S.E. 2d 487; Darden v. Bone, 254 N.C. 599, 119 S.E. 2d 634;
State v. Hudler, 265 N.C. 382, 144 S.E. 2d 50. However, the
record affirmatively shows that no prejudice resulted to the
defendant from Mr. Swain’s reading of the transcript. On his
own copy the judge followed the prosecutor’s reading of Luns-
ford’s testimony very closely. If Mr. Swain omitted a single
word or stumbled in his reading—as he did several times when
(he said) his “eyes merged”’—the court immediately admonished,
“Watch your words here; read exactly what it says.” In every
such instance Mr. Swain reread the muffed line, Assignments
of error 5, 6, and 7 are without merit.

[13] Assignment No. 8 is that the court erred “in allowing
the testimony as to injuries to other than the deceased, Mrs.
Ovella Lunsford.” Assignment of error No. 9 is that the court
erred “in failing to allow defendant’s written motion to suppress
identification of exhibits out of the presence of the jury prior
to the preliminary investigation as to each exhibit’s admissibil-
ity.” Assignment No. 12 is that the court erred “in allowing
statements made by Charles Houston Lunsford and others to
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be received into evidence.” These assignments of error are
typical and characterize the work which went into the entire
case on appeal. They manifest counsel’s failure to inform himself
of the rules of this Court and the numerous decisions calling
attention to them. When the assignment is that the court erred
in the admission or rejection of evidence the evidence itself
must be set out in the assignment, and “a mere reference in
the assignment of error to the record page where the asserted
error may be discovered is not sufficient.” In Re Will of Adams,
268 N.C. 565, 566, 151 S.E. 24 59, 61; Rule 19(3), Rules of
Practice in the Supreme Court of North Carolina and the
annotations appearing thereunder; State v. Kirby, 276 N.C. 128,
171 S.E. 24 416; State v. Benton, 276 N.C. 641, 174 S.E. 2d 793;
State v. Douglas, 268 N.C. 267, 150 S.E, 2d 412; Pratt v. Bishop,
257 N.C. 486, 126 S.E. 2d 597; Darden v. Bone, 254 N.C, 599, 119
S.E. 2d 634 ; Bridges v. Graham, 246 N.C. 371, 98 S.E. 24 492.

[14-16] Although the foregoing three assignments present no
question for our consideration, for the reasons hereinafter set
out, we have deemed it appropriate to consider every assignment
of error which counsel has attempted to make. The description
of Mr. Lunsford’s wounds given by Dr. John C. Young, who saw
him at the hospital after his wife was shot, was competent not
only to corroborate the testimony of Mr. Lunsford but also to
show the felonious purpose of the two men who had inflicted
them after invading the Lunsford home. State v. Payne, 218 N.C.
719, 197 S.E. 573. The testimony of Officer McDevitt and Sheriff
Clay (the subject of Assignment 12) as to statements made
to them by Mr. Lunsford on the night Mrs. Lunsford was
murdered were likewise competent to corroborate the testimony
of Mr. Lunsford, and the court specifically limited them to that
purpose. The record-page reference in Assignment 9 gives us
no more clue in our search for error than did the assignment
itself. However, the rubber mask, the pistols, the coats, the hat,
the piece of cloth torn from one of the coats, the white
handkerchief, and the rifle—articles which the investigating
officers found either on the floor on the Lunsford kitchen or
in the buried tow sack to which Arrlie Fox led them—were
competent to identify the perpetrators of the crime, as well
as to show a design and plan. State v. Payne, 213 N.C. 719, 197
S.E. 573; State v. Brown, 204 N.C. 392, 168 S.E. 532. “The evi-
dence tied these items into the offense charged and made them
properly admissible.” State v. Stroud, 254 N.C. 765, 767, 119 S.E.
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2d 907, 909, Accord, Stansbury, N. C. Evidence § 118 (2d ed.
1963).

[17] Assignments 8 9, and 12 are overruled. So also is
Assignment 10, which charges that the court erred in failing to
allow defendant’s motion to sequester the State’s witnesses. The
motion of defendant for the sequestration of the witnesses was
addressed to the discretion of the court, and no suggestion of
abuse appears upon the record. State v. Yoes and Hale v. State,
271 N.C. 616, 157 S.E. 2d 386; State v. Hamilton, 264 N.C. 277,
141 S.E. 24 506.

[18] Assignment No. 21 is that the court erred in allowing
Sheriff Clay to testify that the arrest sheet (a record of his
office) showed that defendant was arrested at 4:30 p. m. on
Friday, 18 November 1964. This evidence was elicited during
the State’s attempt to establish the time Sheriff Clay first talked
to defendant. When he did not recall the exact time, Mr. Swain
asked him if he knew “about what time” defendant was brought
to the sheriff’s office. The answer was, ‘“Yes sir, the arrest
sheet shows he was arrested at 4:30.” Defendant objected but
made no motion to strike the answer, That the quoted statement
was not prejudicial to defendant, however, is so apparent that
no discussion of this assignment is required. The sheriff could,
of course, have used the arrest sheet to refresh his recollection.
Stansbury, N. C. Evidence § 32 (2d ed. 1963).

In his brief defendant specifically abandons assignments
of error 11, 13, 15, 19, 20, 22, and 23.

Assignments 14, 16, and 17 relate to defendant’s confession.
Assignments 14 and 16 are that its admission was error “in the
light of the arrest of his family and other circumstances of his
confinement” and because it “was unsigned and not verified by
him in any way.” Assignment 17 is that it was error to allow
in evidence “a paper writing purporting to be the confession of
Roy Lee Fox when the best evidence would have been an alleged
recording which was not produced by the State.”

[19, 20] In his brief defendant says, <. .. [TThe judge should
not have made the findings of fact as he did at the time the
confession was allowed in evidence.” Apparently defendant

attacks the admissibility of his confession upon the assumption
that the judge was bound by his statements on voir dire and
required to disregard any conflicting testimony given by law
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enforcement officers or others. This, of course, is not the law.
State v. Clyburn, 273 N.C. 284, 159 S.E. 2d 868; State v. Logner,
266 N.C. 238, 145 S.E. 2d 867. When the State offers a confession
in a criminal trial and defendant objects, the competency of
the confession must be determined by the trial judge in a
preliminary inquiry in the absence of the jury. State v. Vickers,
274 N.C. 3811, 163 S.E. 2d 481. The trial judge hears the evidence,
observes the demeanor of the witnesses, and resolves the ques-
tion. State v. Barber, 268 N.C. 509, 151 S.E, 2d 51. His findings
as to the voluntariness of the confession, and any other facts
which determine whether it meets the requirements for admis-
sibility, are conclusive if they are supported by competent
evidence in the record. State v. Bishop, 272 N.C. 283, 158 S.E. 2d
511; State v. Gray, 268 N.C. 69, 150 S.E. 2d 1; State v. Barnes,
264 N.C. 517, 142 S.E. 2d 344; State v, Keith, 266 N.C. 263, 145
S.E. 24 841.

[21] On defendant’s first trial the judge failed to make any
finding with reference to the time defendant requested the jailer
to call an attorney (Mr. Jackson) for him. In sending the case
back for a retrial we said: “If Roy voluntarily made the state-
ment (S-42), or the earlier one which was not transcribed, and
thereafter requested counsel for the first time, he was not de-
prived of his Sixth Amendment right to counsel. If, however,
after he had requested an attorney, and before he was given an
opportunity to confer with him, officers continued to interro-
gate Roy, any incriminating statement thus elicited cannot be
received in evidence against him. The ruling upon the admissi-
bility of any statement which Roy may have made must await
the findings of material facts to be made by the judge at the
next trial.” State v. Fox, supra at 295, 163 S.E. 2d at 505. These
findings have now been made, and they establish that defendant
first requested counsel after he had made a confession to Sheriff
Clay on the fourteenth floor of the jail and after he had left the
sheriff’s office where he had made and recorded the same in-
culpatory statements. Other findings by the judge establish that,
prior to making his confession, defendant was fully advised of
his constitutional rights as they were then understood.

[22] Both defendant’s confession and his first trial antedated
the decision in Miranda v. Arizona, 384 U.S. 436, 16 L. Ed, 2d
694, 86 S. Ct. 1602 (13 June 1966). It was held in Jenkins v.
Delaware, 395 U.S, 213, 23 L. Ed. 2d 258, 89 8. Ct. 1677 (2 June
1969), that Miranda’s standards for determining the admissi-
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bility of in-custody statements do not apply to post-Miranda
retrials of cases originally tried prior to that decision. See
State v. Swann, 275 N.C. 644, 170 S.E. 2d 611.

[23] A confession is generally defined as an acknowledgment
in express words by the accused in a criminal case of his guilt
of the crime charged or of some essential part of it. State v.
Hamer, 240 N.C. 85, 81 S.E. 2d 193. “[I]t may be oral or written
in whole or in part; and there is no requirement that an oral
confession be reduced to writing or that the oral statement,
after transcription by another, be signed by the accused.” 23
C.J.8. Criminal Law § 816, p. 154 (1961). Accord, State v. Cly-
burn, supra.

[24] Defendant’s confession, which was admitted in evidence,
was the oral statement which he made to the sheriff in the jail
and again in the sheriff’s office. The transcription of the record-
ing made during defendant’s second statement to the sheriff
(S-42) —which defendant never signed—was admitted in evi-
dence solely for the purpose of corroborating the sheriff’s testi-
mony as to what defendant had said to him. The sheriff testified
that this transcription, which had been transcribed by the court
reporter, Mrs. Israel, was ““an exact copy of the words which
were spoken between (himself) and Roy Lee Fox on November
14, 1964 and as recorded.”

The transcript was clearly competent to corroborate Sheriff
Clay’s statement of defendant’s confession. In any event, how-
ever, its contents were merely repetitive of the sheriff’s testi-
mony, and no prejudice could have resulted to defendant from
its admission. The case of State v. Walker, 269 N.C, 135, 152
S.E. 2d 133, upon which he relies “as the leading case in this
State on the point,” is not pertinent. In Walker, the State intro-
duced a typewritten statement narrating an investigating offi-
cer’s interpretation of his interview with the defendant. The
statement recited that the defendant had read it before signing
it. However, on voir dire, the officer himself testified that the
defendant not only had not read it, but he had refused to read
it and had no knowledge of its contents. In awarding a new
trial for the error of its admission, this Court said: “There is
a sharp difference between reading from a transcript which,
according to sworn testimony, records the exact words used by
an accused, and reading a memorandum that purports to be an
interpretative narration of what the officer understood to be
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the purport of statements made by the accused.” Id. at 141, 152
S.E. 24 138.

[25, 26] Defendant’s contention that S-42 was inadmissible
because ‘“the best evidence would have been the alleged record-
ing” is likewise without substance. “The best evidence rule ap-
plies only where the contents or terms of a document are in
question.” Stansbury, N.C. Evidence § 191 (2d ed. 1963). In
State v. Ray, 209 N.C. 772, 184 S.E. 836, parol evidence was
admitted to establish the contents of a freight car. The de-
fendant objected to parol evidence because the records of the
railroad company showed its contents. On appeal the Court
said: “The making of a record did not prohibit a witness who
loaded the car and saw what went into it, from testifying as to
its contents.” Id. at 777, 184 S.E. at 839. As previously noted,
the transcript was not offered as defendant’s confession but as
corroboration of the sheriff’s testimony as to his conversation
with defendant. The fact that there was a recording of it did
not prevent the sheriff from testifying as to what was said. The
recording—upon proper authentication—would have been ad-
missible. Had defendant requested its production undoubtedly
the court would have required the State to produce it. How-
ever, defendant did not request the recording, nor did he base
his objection to the admission of S-42 upon the ground he now
asserts. Indeed, at the time he stated no reason for his objection.
Assignments of error 14, 16, and 17 are overruled.

The final assignment (No. 18) is that “the Court erred in
its comments, ruling, and procedures which resulted in the State
being assisted in the prosecution of its case to the prejudice of
the defense. Defendant’s exceptions Nos. 23, 25, 26, 83, 34, 39,
40, 42 and 43 (R. pp. 66-83).” The assignment reveals its failure
to point out the alleged errors relied upon. It therefore presents
no question for our consideration. State v. Kirby, supra. Not-
withstanding, we have examined each of the exception numbers
to which it refers and find all to be wholly without merit. Indeed,
only one (No. 34) is supported by an objection interposed dur-
ing the trial. That objection was to a properly identified photo-
graph, taken in the Lunsford home, which wags offered to illus-
trate the testimony of Mr. Lunsford. Two of the exceptions
which counsel inserted at the time of making up the case on
appeal relate to recesses of the court—one taken for the con-
venience of defendant—which the court called on his own ac-
cord. Exception No. 40 is to the statement of Deputy Sheriff
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Johnson that he had received the exhibits which had been offered
in evidence at the first trial. His next statement revealed that
he received them on 6 November 1967 for the purpose of deliv-
ering them to the Clerk of the Supreme Court. At the time this
testimony wag elicited defendant did not object to the question
or move to strike the answer. However, his failure to do so is
immaterial; the evidence was competent. Exceptions 23 and 42
were inserted in the case on appeal at two points in the trial
where the court in its discretion permitted Mr., Swain to with-
draw a witness for the purpose of qualifying an exhibit about
which he wished to question the witness. Nos. 25 and 26 relate
to statements made by the judge when the prosecution offered
in evidence three photographs to which defendant made no
objection. Notwithstanding, the court declined to receive them
because one (S-21) had not been identified and two (S-8 and
S-9) illustrated no evidence which had been introduced up to
that time, Assignment No. 18 is overruled.

[27] We note that defendant has assigned no error to the
charge of the court and that it was not included in the case on
appeal. It is presumed, therefore, that the court correctly in-
structed the jury on every phase of the case, both with respect
to the law and the evidence. State v. Hines, 266 N.C. 1, 145 S.E.
2d 363.

[28]1 Because this is defendant’s second appeal from a con-
viction upon two indictments for capital crimes which occurred
almost six years ago we have examined the record of the trial
below with great care. Our task was hampered and made
onerous by an inaccurate record and a carelessly prepared case
on appeal. Appellant’s counsel, whose responsibility it is to make
certain that all essential parts of the record are filed in this
Court, that the case on appeal is in compliance with our rules,
and that it presents a clear and accurate account of the pro-
ceedings below, failed in this duty. Omitted from the record
were the bill of indictment in case No. 24-856 and the verdicts
in both cases Nos. 24-856 and 25-854, “essential parts of the
transcript record in a criminal action brought to this Court.”
State v. Stubbs, 265 N.C. 420, 423, 144 S.E., 2d 262, 265. The
written orders made throughout the trial and the judgments
from which defendant appealed were not shown to have been
signed by the judge, Inter alia, we could not tell from the case
on appeal whether the voir dire held to determine the compet-
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ency of defendant’s confession was conducted out of the pres-
ence of the jury.

The Attorney General, in two addenda, supplied the omis-
sions of the essential portions of the record so that we might
review the case. He also secured a certified transeript of the
stenographic report of the trial in order to determine the order
in which proceedings were had and when they were out of the
presence of the jury. At the instance of defendant’s counsel and
with the consent of the Attorney General, another addendum was
filed to add assignments of error which counsel had omitted.
These addenda, of course, increased the expense of a case which
had already cost in excess of $21,000.00. Unwilling to impose
the penalty of a new trial upon the State and county unless
justice actually required it, we waived the failure to comply
with our rules and did what was necessary to inform ourselves
as to what actually happened at the trial. Having done so, we
are satisfied that the case was well and fairly tried by the judge
below and that, during the trial, defendant was adequately
represented by counsel who fully protected his rights. On appeal
we have seen to it that defendant’s right to have hig trial fully
reviewed has not been prejudiced.

[29, 30] Although the primary duty of preparing and docket-
ing a true and adequate transcript of the record and case on
appeal in a criminal case rests upon defense counsel, G.S, 1-282,
G.S. 15-180, it is the duty of the solicitor to scrutinize the copy
which appellant serves upon him. If it contains omissions, errors,
or misleading juxtapositions it is the solicitor’s responsibility
to file exceptions or a counter case within his allotted time. He
tried the case before the jury, and he is the State’s only repre-
sentative who is in position to evaluate the appellant’s state-
ment of the case on appeal. The Attorney General, who must
defend the case in the Appellate Division, is dependent upon
the solicitor for a valid record of the frial below. When the
solicitor accepts the defendant’s case on appeal and it is certified
to the Appellate Division, it imports verity and the appellate
court is bound by the record as certified. State v. Miller, 214
N.C. 817, 199 S.E. 89; 1 N.C. Index 2d Appeal and Error § 42;
3 N.C. Index 2d Criminal Law § 160 (1967). It costs the State
and profits a solicitor nothing if, after spending ten days in a
trial such as this, we order a new trial for an error appearing
in the transcript when none actually occurred. We again call
the attention of defense counsel to our admonition in State v.
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Benton, supra at 660, 174 S.E. 2d at 806. At the same time we re-
mind the solicitors that their obligation to a case does not
end when the judge pronounces sentence. Their duty includes
policing the case on appeal. This, of course, necessitates the
expenditure of the time and effort required to make a careful
and painstaking examination of it and to file exceptions or
counter case if either is necessary to provide a correct record
and a case on appeal which truly and intelligibly sets out the
proceedings as they occurred. Only upon such a record can the
Attorney General and the Appellate Division do justice to the
State and to the defendant. In the trial below we find

No error.

MOORE, J., did not participate in the consideration or de-
cision of this case.

PERRY MARTIN oN BEHALF OF HIMSELF AND ALL OTHERS OF THE SAME
OoR LIKE Crass v, NORTH CAROLINA HOUSING CORPORATION,
A Bopy PonITIC AND CORPORATE, AND WILLIAM L. TURNER, DIRECTOR
OF THE DEPARTMENT OF ADMINISTRATION FOR THE STATE OF NORTH
CAROLINA, G. ANDREW JONES, JR., STATE BUDGET OFFICER FOR THE
STATE OF NORTH CAROLINA, AND GEORGE 8. LAMBERT, STATE
DisBURSING OFFICER FOR THE STATE OF NORTH CAROLINA

No. 10
(Filed 81 July 1970)

1. Constitutional Law § 6— legislative powers of General Assembly —
public policy
The General Assembly is possessed of full legislative powers unless
restrained by express constitutional provision or necessary implication
therefrom; absent such constitutional restraint, questions as to public
policy are for legislative determination.

2. Statutes § 4— presumption of constitutionality

When the constitutionality of a statute is challenged, every pre-
sumption is to be indulged in favor of its validity.

3. Appeal and Error § 3; Statutes § 4— constitutionality of statute —
determination by Supreme Court — specific grounds of attack
Ordinarily, the Supreme Court will not undertake to determine
whether a statute is unconstitutional except with reference to a ground
on which it is attacked and definitely drawn into focus by the attacker’s
pleadings.
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4. Appeal and Error § 4; Constitutional Law§§ 6, 10— N. C. Housing

8.

10.

11.

12.

Corporation Act — public policy — judicial review

Whether the public policy and program established by the North
Carolina Housing Corporation Act is wise or unwise is for determination
by the General Assembly, it being the function of the Supreme Court
in this appeal to determine whether any portion thereof which
plaintiff, as a general taxpayer, may challenge is unconstitutional on
any ground asserted by him.

Taxation § 7— taxation and appropriation of tax monies for non-public
purpose

The power to appropriate money from the public treasury is subject
to the limitation of Article V, § 3 of the North Carolina Constitution
that the power of taxation may not be exercised for a non-public
purpose.

Constitutional Law § 4— N. C. Housing Corporation Act — taxpayer
suit to enjoin use of money appropriated by legislature

A taxpayer may maintain an action to restrain payment to the
North Carolina Housing Corporation and the Corporation from using
the amount appropriated out of the General Fund for its use on the
ground that the North Carolina Housing Corporation Act is unconstitu-
tional because the Corporation was not created for a public purpose.

. Taxation § 7; Constitutional Law § 6— N. C. Housing Corporation —

public purpose — legislative powers

If the North Carolina Housing Corporation was established for a
public purpose, the means of executing the project are for the General
Assembly to determine.

Taxation § 7— public purpose

The concept of public purpose expands with the population, economy,
scientific knowledge and changing conditions,

. Taxation § 7— public purpose

For a use to be public it must benefit the public in common and not
particular persons, interests or estates.

Taxation § 7— public purpose — legislative declaration

A legislative declaration which asserts in general terms that the
statute under consideration is enacted for a public purpose, although
entitled to great weight, is not conclusive.

Taxation § 7— public purpose — question of law

When the facts are determined, what is a public purpose is a
question of law for the court.

Statutes § 4— presumption of facts necessary to constitutionality of
statute

If the constitutionality of a statute depends on the existence or
nonexistence of certain facts and circumstances, the existence of such
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13.

14.

15.

16.

17.

facts and circumstances will generally be presumed for the purpose
of giving validity to the statute unless the evidence is to the contrary
or facts judicially known or proved compel otherwise.

Constitutional Law § 11— police power

The General Assembly, exercising the police power of the State,
may legislate for the protection of the public health, safety, morals
and general welfare of the people.

Taxation § 7— N. C. Housing Corporation Act — public purpose

The North Carolina Housing Corporation Act was enacted for a
public purpose and the Corporation’s authorized activities in assisting
in the planning, construction and financing of residences which would
not otherwise be available to persons and families of lower income are
for a public purpose; consequently, the appropriation of tax revenues
for use by the Corporation does not violate Article V, § 3 or Article I,
§ 17 of the North Carolina Constitution or Section I of the Fourteenth
Amendment to the United States Constitution.

Taxation § 6— issuance of bonds and notes by N. C. Housing Corpora-
tion — necessity for vote

Legislation creating the North Carolina Housing Corporation and
authorizing the Corporation to issue bonds and notes does not violate
Article VII, § 6 of the North Carolina Constitution, which requires the
approval of a majority of the voters of a county, city, town or other
municipality before such subdivision of the State may pledge its credit
or levy a tax except for its necessary expenses, since that constitutional
provision places no limitation upon the General Assembly or on an
instrumentality of the State created by the General Assembly for a
public purpose.

Taxation § 4— constitutional limitation on increase of public debt —
bonds and notes of N. C. Housing Corporation

Bonds and notes authorized to be issued by the North Carolina
Housing Corporation which, by statutory restriction, are payable solely
from the revenues or assets of the Corporation will not create a debt
within the meaning of the Constitution, and therefore the debt
limitations of Article V, § 4 of the North Carolina Constitution are
inapplicable thereto.

Taxation § 4— fund available for payment of principal and interest
of N. C. Housing Corporation obligations — pledge of faith or credit
of State

The fact that an amount of money heretofore appropriated for use
by the North Carolina Housing Corporation and such further appropria-
tions, if any, as the General Assembly may see fit to make, may be
used for “the establishment of a reserve or contingency fund to be
available for the payment of the principal of and the interest on any
bonds or notes of the Corporation” does not constitute a pledge of the
faith or credit of the State or of any political subdivision thereof for
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the payment of the principal and interest on any bonds or notes of
the Corporation.

18. Constitutional Law § 7— delegation of legislative powers
The legislature may not abdicate its power to make laws nor
delegate its supreme legislative power to any other coordinate branch
or to any agency which it may create, but as to some specific subject
matter it may delegate a limited portion of its legislative power to an
administrative agency if it prescribes the standards under which the
agency is to exercise the delegated powers.

19. Constitutional Law § 7— N. C. Housing Corporation Act — delegation
of legislative authority
Although the North Carolina Housing Corporation must of necessity
determine what persons and what families are to receive its assistance
and must exercise its discretion and judgment with reference to the
choice of sites and the identity of the sponsor, builder or developer with
whom the Corporation will deal in connection with a particular project,
the Housing Corporation Act does not delegate legislative authority
to the Corporation in violation of Article I, § 8 of the North Carolina
Constitution, since the Corporation determines factually, by application
of the factors prescribed by the Act, what persons or families are
“persons and families of lower income” and therefore entitled to the
benefits of the Act, and the Act provides sufficient standards to guide
the Corporation in the use of the proceeds from the sale of the
Corporation’s tax-exempt bonds and in the making of project develop-
ment loans from the Housing Development Fund.

20. Taxation § 21— bonds and notes of N. C. Housing Corporation —

exemption from taxation — constitutionality
Since the North Carolina Housing Corporation Act and the

Corporation’s activities are for a public purpose, provisions of the Act
which exempt from taxation the property of the Corporation and bonds
and notes issued by the Corporation to effectuate such public purpose
do not violate Article V, § 5 of the North Carolina Constitution.
LAkE, J., dissenting,

Hiceins, J., joins in the dissenting opinion.

APPEAL by defendants from Buailey, J., December 22, 1969
Special Civil Session of WAKE Superior Court, certified, pursu-
ant to G.S. TA-31, for review by the Supreme Court before
determination by the Court of Appeals.

This action is for injunctive relief.

Plaintiff-taxpayer alleges that Chapter 1235, Session Laws
of 1969, referred to hereafter as the 1969 Act, which provides
for the creation of “a body politic and corporate to be known as
the ‘North Carolina Housing Corporation,”” and defines its
authority, is unconstitutional and therefore void. He prays that
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William L. Turner, Director of the Department of Administration,
and G. Andrew Jones, Jr., State Budget Officer, and George S.
Lambert, State Disbursing Officer, be enjoined “from doing any
act or taking any steps constituting the expenditure of any
funds from the general fund of the State of North Carolina for
or on behalf of the North Carolina Housing Corporation or
causing any funds to be expended by said Corporation for or on
its behalf,” and that the North Carolina Housing Corporation,
hereafter referred to as Corporation, be enjoined “from accepting
said funds and undertaking to carry out investments and pro-
grams in construction and development of residential housing
to be financed in any degree with public funds or with tax
exempt revenues.”

Defendants assert the 1969 Act, which is now codified in
the 1969 Cumulative Supplement to Volume 3B of the General
Statutes of North Carolina as Chapter 122A, consisting of
Sections 122A-1 through 122A-23, is in all respects constitutional
and valid.

The pleadings establish these facts:

Plaintiff is a citizen and resident of Northampton County,
North Carolina. He pays ad valorem taxes to one or more
municipalities and also to one or more counties in northeastern
North Carolina. He pays income, sales and intangible taxes to
the State of North Carolina; and income and excise taxes to the
United States of America.

The Corporation is composed of nine members, consisting
of Edwin M. Gill, State Treasurer; William L. Turner, Director
of the Department of Administration; Roy G. Sowers, Jr., Direc-
tor of the Department of Conservation and Development; G.
Irvin Aldridge, Director of the Department of Local Affairs;
Jacob Koomen, State Health Officer; and the following four
citizens and residents of North Carolina appointed by the Gover-
nor, to wit, R. Peyton Woodson III; John W. Winters; Roy A.
Southerland ; and Claude E. Pope. R. Peyton Woodson III, was
designated by the Governor to serve as Chairman. (1969 Act,
s. 4.)

The individual defendants are officials of the State of North
Carolina in the capacities set forth in the caption.
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The Corporation was created as a public agency, an instru-
mentality of the State of North Carolina, and empowered to
act on behalf of the State of North Carolina for the purpose of
providing residential housing “for sale or rental to persons and
families of lower income.” (1969 Act, s. 2.)

Defendants, under color of their respective offices, are about
to transfer to the Corporation the $500,000.00 appropriated from
the General Fund of the State by Chapter 1162, Session Laws
of 1965, for the fiscal years 1969-1970 and 1970-1971, or a
portion thereof, to enable the Corporation “to further organize
and pay the expenses of its administration during the first two
years of the Corporation’s operation,” and that these and such
additional funds as may be appropriated will be used by the
Corporation for purposes enumerated in the 1969 Act.

The Corporation is authorized “to provide for the issuance,
at one time or from time to time, of not exceeding two hundred
million dollars ($200,000,000) bonds of the Corporation to carry
out and effectuate its corporate purposes; provided, however,
that not more than fifty million dollars ($50,000,000) bonds shall
be issued prior to June 30, 1971.” (1969 Act, s. 8.)

The Corporation is authorized “to provide for the issuance,
at one time or from time to time, of Housing Development Fund
notes for the purpose of providing funds for such Fund: pro-
vided, however, that not more than five million dollars ($5,000,-
000.00) fund notes shall be outstanding at any one time. The
principal of and the interest on any such fund notes shall be
payable solely from the Housing Development Fund.” (1969
Act, 8. 7.)

It was stipulated and agreed that the court, without a jury,
should hear the evidence, make findings of fact and conclusions
of law and enter judgment. Thereupon, the parties submitted a
Stipulation of Facts, referred to hereafter as the Stipulation.

Additional facts established by the Stipulation are sum-
marized or quoted below.

In Paragraph 8, the twenty-one specific powers which Section
5 of the 1969 Act purports to confer on the Corporation are
quoted verbatim. It was stipulated that the Corporation proposed
to exercise each and all of these powers.
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In Paragraph 9, it was stipulated that the Corporation pro-
posed to carry out the following program:

“(a) to issue self-liquidating tax exempt housing revenue
bonds to be sold as tax exempt securities in the national bond
market, with the approval of the Local Government Commission,
up to a maximum of two hundred million dollars, and more if
needed and if permitted by amendment to the statute;

“(b) to use the money obtained for the purchase of federal
insured mortgage and construction loans, for establishing work-
ing agreements with private financial institutions such as banks,
savings and loans, and mortgage brokers whereby the individual
borrower would make application through the private lending
institution and the private lending institution would service the
mortgage for a fee in behalf of the Corporation. The private
institution would receive a service fee in the range of one-half
percent, and would forward monthly payments to the Corpora-
tion. The Corporation would pay the bondholders on its loang
and would from time to time sell mortgages to investors;

“(¢) to operate in this manner, the Corporation proposes
to market its bonds at an interest rate lower than it receives,
and thereby have a sufficient margin to pay for some of its
expenses and losses;

“(d) to establish a special revolving fund known as the
Housing Development Fund, administered as a separate trust
fund funded from gifts, grants and loans from industries,
foundations and government with a total capitalization of five
million dollars, with the fund maintained on a business level
with interest payable, when earned and with some agreement
for the repayment of principal for said loans.”

In Paragraph 10, it was stipulated that the Housing Devel-
opment Fund, created and established by Section 7 of the 1969
Act would be used for the following three purposes:

“(a) Providing project development loans (seed money) to
builders, sponsors and developers of residential housing for lower
income families. These loans would cover such preconstruction
activities as site engineering, preliminary architectural drawing,
land options and legal fees, and this money would be repaid from
construction loans or mortgage proceeds; these costs should not
exceed five percent of the final cost of a dwelling unit;
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“(b) providing (through loans) down-payment assistance
to needy, but otherwise qualified families seeking to purchase a
home. The down-payment assistance would help young wage
earners, and others who lack the down-payment, where prudent
business practices justify this assistance with a limit in the range
of $300.00 per family.

“(c) providing uninsured loans in part with private lenders
to builders and developers for land development and residential
construction for lower income families. This program would
assist small builders who cannot obtain funds at a reasonable
interest rate in the market for subdivision development. The
private lender would participate in this program to an extent of
at least twenty (20%) percent of the total loan, on subdivisions
that meet minimum design requirements, where housing would
qualify for mortgage insurance programs.”

In Paragraph 11, it was stipulated that “(t)he Corporation
will use the $500,000.00 appropriation to cover administrative
cost during the first two years, and to establish the bond contin-
gency fund”; and that “(d)uring the first two years it will be
necessary for the Corporation to establish a pattern and history
of operation to assure that its bonds and other obligations meet
a favorable reception in the market.”

In Paragraph 12, it was stipulated that “(t)he Corporation
proposes to help overcome the shortage of adequate housing by
making financial assistance available where private funds are
not available, in the range of lower income families, and using
the existing framework of private financing and construction
industries.”

Paragraph 18 provides: “The interest rate charged for
private loans for residential housing has increased substantially
in recent years. A federally guaranteed loan for a single family
dwelling was in the range of six (6%) percent in 1965, seven
(7%) percent in 1967, and eight (8%) percent in 1969. Conven-
tional loans for single family residential housing are not available
for over eighty (80%) percent of the purchase price in most
cases, and such loans are in the same general range of interest as
those which are federally insured. At the same time, the Local
Government Commission of North Carolina has experienced a
substantial increase in interest rates for municipal bonds.”
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Paragraph 14 provides: “On the basis of the Municipal Bond
Buyers’ Index, which is similar in the field of municipal bonds
to the Dow-Jones Average in the field of corporate stocks, the
average national interest rate for revenue bonds, which is closely
paralleled in the case of North Carolina revenue bonds, was
4.56% in 1965, 5.45% in 1967 and 7.88% in 1969. Because of
interest rate ceilings by reason of either legislative restrictions
or limitations imposed by certain municipal governing bodies,
there are cases in which the North Carolina Local Government
Commission has recently been unable to find a ready market for
certain North Carolina Local Governmental revenue bonds.”

Paragraph 15 provides: “The State of North Carolina has
found a better market for its general obligation bonds, with an
average interest rate of 8.56% in 1965, 4.45% in 1967 and 6.88%
in 1969. It is readily observable that revenue bonds ordinarily
command an interest rate which will be 1% per year higher than
general obligation governmental bonds. Revenue bonds of the
North Carolina Housing Corporation could not be marketed at
as favorable an interest rate, from the State’s point of view, as
general obligation bonds of the State.”

In Paragraph 16, it was stipulated that the Corporation had
taken the following action:

“(a) That the Corporation held an organizational meeting
in October, 1969, in the City of Raleigh, North Carolina, that
the members of the Corporation have taken an oath of office,
and that they are now acting and the Corporation has a Chairman,
Vice Chairman, and acting Secretary.

“(b) That the Corporation has employed the Honorable Joe
E. Eagles of Edgecombe County to serve as Executive Director
and, in such capacity, he has established an office for the
transaction of the business of the Corporation. The Corporation
has employed necessary personnel and the Corporation is under-
taking to carry out the program authorized by the General
Assembly in the creation of the Corporation.

“(e) That in carrying out its funetion, the Corporation has
already expended a very small portion of the $500,000.00 of the
General Fund appropriation provided for it by Chapter 1162 of
the Session Laws of 1969, to pay salaries of Corporation em-
ployees, purchase office equipment and supplies, defray necessary
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travel expenses while engaged in the business of the Corporation
and to take other preliminary steps in making preparation for
issuing bonds pursuant to the provisions of the Act creating the
Corporation.”

Paragraph 17 refers to attached Exhibit A, a two-page
document designated as “Table 9: INADEQUATE HOUSING IN
NORTH CAROLINA COUNTIES, 1960,” based on 1960 reports
of the United States Census, indicating housing unitg in this
State which are either structurally unsound or lacking adequate
plumbing facilities, Quoting from Paragraph 17: “Table 9
(Column 3) shows that the percentage of such housing units
ranges from a low of 20.6% (Dare) to a high of 72.8% (North-
ampton). In terms of absolute numbers, Dare has the fewest
such units (835), Guilford the most (20,526). Besides Dare,
seven other counties rate below 30 % : Durham, Forsyth, Guilford,
Mecklenburg, New Hanover, Onslow, and Wake. At the other
extreme, 33 counties have over 60% of their housing units
unsound or lacking in adequate plumbing facilities; some are in
the mountain counties, but the largest concentration is in the
eastern half of the State.”

Paragraph 18 refers to attached Exhibit B, a one-page
document which shows annual salary ranges of mortgagors in
North Carolina with FHA secured mortgages, which figures
were compiled by Harold Albright, Assistant Regional Admin-
istrator for FHA. Quoting from Paragraph 18: “These figures
indicate, among other things, that 91.5% of the mortgagors with
new homes earn an annual salary of $7,000.00 or more. Mortga-
gors who earn an average annual salary of less than $6,000.00
constitute only 2.6% of such mortgagors with new homes.”

Paragraph 19 refers to attached Exhibit C, a seventeen-page
pamphlet entitled, “North Carolina Housing Corporation,” which
has been issued by the Corporation and sets forth a description
of the Corporation, its inception, its purposes, its method of
operation, and other matters relating to the Act in question.

Paragraph 20 states that the United States Department of
Housing and Urban Development has a program intended to
enable lower income families to become home owners, and refers
to attached Exhibit D, a document entitled, “Home Ownership
for Low Income Families, October, 1968,” indicating that some
housing programs are available to citizens of low income, families
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of marginal credit, and for families who need assistance pay-
ments and other forms of aid. Quoting from Paragraph 20:
“Federal funds are also available through VA and FHA insured
loans, Farmers Home Administration loans in rural areas in
small communities, and through public housing programs. Fed-
eral funds afford citizens of low income an opportunity to rent
apartments with rent subsidy, or other plans of aid, and federal
funds also permit some projects in which citizens of low income
can lease-purchase and eventually own single family houses of
good quality as illustrated by Apollo Heights, Raleigh, North
Carolina, in which about two hundred (200) homes were occupied
during 1969.”

In Paragraph 21, it was stipulated: “Housing needs are
changing and housing techniques are changing. In 1969, about
twenty (20%) percent of the single family units were mobile
home types, being marketed in the range of $5,000.00 to $8,000.00,
plus finance charges.”

In Paragraph 22, it was stipulated: “Private construction
has steadily increased year after year, and federal programs
have expanded rapidly, but there is still a substantial need in
North Carolina for improved housing, either public or private,
for thousands of North Carolina families whose annual income
is in the lower twenty-five (25%) percent. Many of the houses
now being occupied lack suitable accommodations for the health
of the occupant.”

In Paragraph 23, it was stipulated that attached Exhibit
E, a copy of the 1969 Act, was enacted by the General Assembly
upon the strong urging of the Governor. Quoting from Para-
graph 23: “North Carolina has not previously been active in
this field, other than providing enabling legislation and regu-
lationg for local communities to establish public housing organi-
zations. A few states have undertaken a similar program, but
there ig insufficient evidence to evaluate the success of such a
program in other areas of the country.”

The Stipulation, after setting forth these factual matters,
states and presents for determination the following six questions
of law, viz.:

I. “Does the Act authorize the use of public funds for
other than a public purpose in violation of Section 3 of Article
V or Section 17 of Article I of the North Carolina Constitution or



40 IN THE SUPREME COURT [277

Martin v. Housing Corp.

Section 1 of the Fourteenth Amendment to the United States
Constitution?”

II. “Does the Act authorize the lending of the credit of
the State in violation of Section 6 of Article VII or Section 4
of Article V of the North Carolina Constitution ?”

III. “Does the Act provide for a delegation of legislative
authority in violation of Section 8 of Article I of the North
Carolina Constitution?”’

IV. “Does the Act authorize the creation of a debt in
violation of Section 6 of Article VII or Section 4 of Article V
of the North Carolina Constitution?”’

V. “Does the Act exempt property from taxation in viola-
tion of Section 5 of Article V of the North Carolina Consti-
tution ?”

VI. “Does the Act violate basic due process, and basic
public purpose, in the broad constitutional sense, by permitting
an agency of the State of North Carolina to engage in a function
that is reserved to private enterprise under our system of gov-
ernment, and does said Act constitute a complete departure
from the constitutional provisions for the government and taxa-
tion within the State of North Carolina?”

The court, after adopting as its Findings of Fact the facts
set forth in the Stipulation, concluded as a matter of law that
the 1969 Act is unconstitutional on each and all of the grounds
on which it is challenged by plaintiff, and entered judgment as
follows:

“IT IS, THEREFORE, ORDERED, ADJUDGED AND
DECREED:

“l. That the North Carolina Housing Corporation is here-
by restrained from issuing tax exempt revenue bonds, and it is
hereby adjudged that Chapter 1235, Session Laws of 1969, is an
unconstitutional Act of the General Assembly.

“2. That said Corporation may not lawfully receive any
of the unexpended funds of the sum of $500,000.00 of public
funds appropriated for fiscal year 1969-1971 by the General
Assembly of North Carolina.
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“8. That the individual defendants as officials of the State
of North Carolina, and their successors in office, are hereby
restrained from transmitting any of the unexpended funds of
said $500,000.00 appropriation of public funds to said corporate
defendant, North Carolina Housing Corporation.

“4, That the relief sought by the plaintiff be and it is in
all respects allowed, and all of said defendants shall forever
cease from said unlawful and unconstitutional action, as hereto-
fore set forth in this judgment.

“5, That the cost of this action be taxed against the
plaintift.”

Defendants excepted to each of the court’s legal conclusions,
and to the judgment, and appealed.

Johmson & Gamble for plaintiff appellee.

Attorney General Morgan, Deputy Attorney Genmeral Me-
Galliard and Staff Attorney Blackburn for defendant appellants.

BoseiTT, C. J,

[1.3] “(U)nder our Constitution, the General Assembly, so
far as that instrument is concerned, is possessed of full legis-
lative powers unless restrained by express constitutional pro-
vision or necessary implication therefrom.” Hoke, J. (later C. J.),
in Thomas v. Sanderlin, 173 N.C. 329, 332, 91 S.E. 1028, 1029.
Absent such constitutional restraint, questions as to public policy
are for legislative determination. Reid v». R. E., 162 N.C. 355,
358, 78 S.E. 306, 307. When the constitutionality of a statute is
challenged, “every presumption is to be indulged in favor of its
validity.” Stacy, C. J., in State v. Lueders, 214 N.C. 558, 561,
200 S.E. 22, 24. And, ordinarily, this Court will not undertake
to determine whether a statute is unconstitutional except with
reference to a ground on which it is attacked and definitely
drawn into focus by the attacker’s pleadings. Hudson v. E. R.,
242 N.C. 650, 667, 89 S.E. 2d 441, 453; Surplus Store, Inc. v.
Hunter, 257 N.C. 206, 211, 125 S.E. 2d 764, 768.

[4] Whether the public policy and program established by the
1969 Act is wise or unwise is for determination by the General
Assembly. Education Assistance Authority v. Bank, 276 N.C.
576, 592, 174 S.E. 2d 551, 563. Our function is to determine
whether any portion thereof which plaintiff, as a general tax-
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payer, may challenge, is unconstitutional on any ground as-
serted by him. Nicholson v. Education Assistance Authority,
275 N.C. 439, 168 S.E. 2d 401.

Section 18 of the 1969 Act authorized the Corporation ‘‘to
accept such moneys as may be appropriated from time to time
by the General Assembly for effectuating its corporate purposes
including, without limitation, the payment of the initial ex-
penses of administration and operation and the establishment
of a reserve or contingency fund to be available for the payment
of the prinecipal of and the interest on any bonds or notes of
the Corporation.” The General Assembly appropriated “out of
the General Fund of the State” to the Corporation “the sum of
five hundred thousand dollars ($500,000.00) for the biennium
commencing July 1, 1969.” Chapter 1162, Session Laws of 1969.
Portions of this appropriation have been used and are being
used for the payment of the initial expenses of administration
and operation of the Corporation.

QUERSTIONS I and VI

Questions I and VI present essentially the same question,
namely, whether the 1969 Act and the Corporation’s activities
pursuant thereto are for a PUBLIC PURPOSE,

[5] Article V, § 3, of the Constitution of North Carolina pro-
vides: “This power of taxation shall be exercised in a just and
equitable manner, for public purposes only, and shall never be
surrendered, suspended, or contracted away.” (Our italics.)
“The power to appropriate money from the public treasury is
no greater than the power to levy the tax which put the money
in the treasury.” Mitchell v. Financing Authority, 273 N.C. 137,
143, 159 S.E. 2d 745, 749-750.

[6, 14] Plaintiff asserts the 1969 Act is unconstitutional as
violative of Article V, § 8, of the Constitution of North Carolina,
and of Article I, § 17, of the Constitution of North Carolina, and
of Section 1 of the Fourteenth Amendment to the Constitution
of the United States, and is void because the purpose for which
the Corporation was created is not a public purpose. If so, plain-
tiff, as taxpayer, may maintain this action to restrain defendants
from paying to the Corporation and the Corporation from using
the $500,000.00 appropriated out of the General Fund for the
biennium commencing July 1, 1969. Mitchell v. Financing Au-
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thority, supra; Mclntyre v. Clarkson, 264 N.C. 510, 513, 119
S.E. 2d 888, 890; Dennts v. Raleigh, 253 N.C. 400, 116 S.E. 2d
923.

{71 Was the Corporation established for a public purpose? If
so, ‘“the means of executing the project are for the General As-
sembly, and the General Assembly alone, to determine.” Re-
devolpment Commission v. Bank, 252 N.C. 595, 606, 114 S.E.
2d 688, 696.

[8, 81 *“A slide-rule definition to determine public purpose for
all time cannot be formulated; the concept expands with the
population, economy, scientific knowledge, and changing con-
ditions. As people are brought closer together in congested areas,
the public welfare requires governmental operation of facilities
which were once considered exclusively private enterprises, Faw-
cett v. Mt. Airy, 134 N.C. 125, 45 S.E. 1092, and necessitates
the expenditure of tax funds for purposes which, in an earlier
day, were not classified as public. Keeter v. Lake Lure, 264 N.C.
252, 141 S.E. 2d 634. Often public and private interests are so
co-mingled that it is difficult to determine which predominates.
It is clear, however, that for a use to be public its benefits
must be in common and not for particular persons, interests,
or estates; the ultimate net gain or advantage must be the
public’s as contradistinguished from that of an individual or
private entity. Briggs ». Raleigh, 195 N.C. 223, 141 S.E. 597.”
Sharp, J., in Mitchell v. Financing Authority, supra, at 144,
159 S.E. 2d at 750.

[10, 111 A legislative declaration which asserts in general
terms that the statute under consideration is enacted for a public
purpose, although entitled to great weight, is not conclusive.
When the facts are determined, what is a public purpose is a
question of law for the court. Redevelopment Commission v.
Bank, supra, at 603, 114 S.E. 2d 694,

In its enactment of the 1969 Act, the General Assembly
went far beyond a mere declaration as to public purpose. It
made and set forth in Section 2 thereof its factual findings as
to the conditions upon which it based its declaration as to public
purpose, viz.:

1. “(A)s a result of the spread of slum conditions and
blight to formerly sound urban and rural neighborhoods and as
a result of actions involving highways, public facilities and urban



44 IN THE SUPREME COURT [277

Martin v. Housing Corp.

renewal activities there exists in the State of North Carolina a
serious shortage of decent, safe and sanitary residential housing
available at low prices or rentals to persons and families of
lower income. This shortage is severe in certain urban areas of
the State, is especially critical in the rural areas, and is inimical
to the health, safety, welfare and prosperity of all residents of
the State and to the sound growth of North Carolina communi-
ties.”

2. “(P)rivate enterprise and investment have not been
able to produce, without assistance, the needed construction of
decent, safe and sanitary residential housing at low prices or
rentals which persons and families of lower income can afford,
or to achieve the urgently needed rehabilitation of much of the
present lower income housing. It is imperative that the supply
of residential housing for persons and families of lower income
affected by the spread of slum conditions and blight and for
persons and families of lower income displaced by public actions
or natural disaster be increased; and that private enterprise
and investment be encouraged to sponsor, build and rehabilitate
residential housing for such persons and families, to help prevent
the recurrence of slum conditions and blight and assist in their
permanent elimination throughout North Carolina.”

3. “(I)n accomplishing this purpose, the North Carolina
Housing Corporation, a public agency and an instrumentality
of the State, is acting in all respects for the benefit of the people
of the State in the performance of essential public functions and
serves a public purpose in improving and otherwise promoting
their health, welfare and prosperity, and that the North Carolina
Housing Corporation is empowered to act on behalf of the
State of North Carolina and its people in serving this public
purpose for the benefit of the general public.”

[12]1 “If the constitutionality of a statute ... depends on the
existence or nonexistence of certain facts and circumstances,
the existence of such facts and circumstances will generally be
presumed for the purpose of giving validity to the statute, . ..
if such a state of facts can reasonably be presumed to exist, and
if any such facts may be reasonably conceived in the mind of
the court. This rule does not apply if the evidence is to the
contrary, or if facts judicially known or proved, compel other-
wise.” 16 C.J.8. Constitutional Law § 100b, pp. 454-455. Accord:
16 Am. Jur. 2d Constitutional Law § 143.
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In Velishka v. Nashua, 106 A.2d 571, 44 A.L.R. 2d 1406, the
Supreme Court of New Hampshire sustained the constitutionality
of the Urban Development Law of that State, After stating the
legislative findings and declarations of necessity relating to
the elimination of blighted areas and the advancement of
redevelopment projects, Chief Justice Kenison states: “These
legislative findings and declarations have no magical quality to
make valid that which is invalid but they are entitled to weight
in construing the statute and in determining whether the
statute promotes a public purpose under the Constitution.”
Accord: Redevelopment Commission v. Bank, supra, at 611,
114 S.E. 2d at 700.

In State ex rel. W. Va. Housing Dev. Fund v. Copenhaver,
171 S.E. 24 545 (1969), the Supreme Court of Appeals of West
Virginia sustained the constitutionality of the legislation which
created The West Virginia Housing Development Fund. The
West Virginia Act is similar to our 1969 Act and similar
constitutional questions were presented and decided. Legislative
findings set forth in Section 6 of the West Virginia Act are in
accord, verbatim or in substance, with the legislative findings
quoted from Section 2 of cur 1969 Act. With reference thereto,
Calhoun, J., for the Court, said: ‘Legislative findings of fact
which are made the basis of a legislative act are not thereafter
open to judicial investigation.” In the present case, whether
the legislative findings of fact are conclusive need not be deter-
mined. Suffice to say, the facts set forth in the Stipulation
confirm the legislative findings. There are no facts of which
we may take judicial notice which tend to negate the legislative
findings. On the contrary, current widespread publicity indicates
an acute shortage of residential housing for persons and families
of lower income.

[13] The General Assembly, exercising the police power of
the State, may legislate for the protection of the public health,
safety, morals and general welfare of the people, Accordingly,
this Court upheld the constitutionality of the Housing Authori-
ties Law, Chapter 456, Public Laws of 1935, which, as amended,
is codified as Article 1, Chapter 157, of the General Statutes,
G.S. 157-1 through G.S. 157-89.8. Wells v. Housing Authority,
213 N.C. 744, 197 S.E. 693 (1938), It was held that a Housing
Authority organized pursuant to the provisions of this 1935 Act
was created for a public purpose and exercised an essential
governmental function. Briefly stated, its public purpose was
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the elimination or rehabilitation of unsafe and unsanitary
dwelling units in crowded and congested areas and the construe-
tion of housing projects to provide safe and sanitary dwelling
units for rental to persons of low income. In Wells v. Housing
Authority, supra, Seawell, J., for the Court, said: “The State
cannot enact laws, and cities and towns cannot pass effective
ordinances, forbidding disease, vice, and crime to enter into the
slums of overcrowded areas, there defeating every purpose for
which civilized government exists, and spreading influences
detrimental to law and order; but experience has shown that
this result can be more effectively brought about by the removal
of physical surroundings conducive to these conditions. This is
the objective of the act, and these are the means by which it
is intended to accomplish it.” Our decision in Wells ». Housing
Authority was approved and followed in Cox ». Kinston, 217 N.C.
391, 8 S.E. 2d 252 (1940), and in Mallard v. Housing Authority,
221 N.C. 334, 20 S.E. 2d 281 (1942).

The 1935 Act conferred the power of eminent domain upon
a Housing Authority created in accordance with its provisions
and prescribed the procedural requirements incident to the
exercige thereof. G.S, 157-11; G.S. 157-28. Later decisions based
on the 1935 Act relate to such procedural requirements and to
the selection of sites for housing projects. In In re Housing
Authority, 233 N.C. 649, 65 S.E. 2d 761 (1951), and in Housing
Authority v. Wooten, 257 N.C, 358, 126 S.E. 2d 101 (1962), it
wag held, inter alia, that a Housing Authority had wide discretion
in the selection and location of a site for a housing project;
that it was not required to select a site in a slum area as the
site for a low-rent housing project; and that the fact that a
few isolated properties in an area to be taken and dismantled
were above the average standard of slum properties, or that some
few desirable homes would be taken, did not affect the public
character of the condemnation proceeding.

It is noted that statutory provisions relating to a Housing
Authority created in accordance with the 1935 Act include the
following: “The bonds and other obligations of an Authority
(and such bonds and obligations shall so state on their face)
shall not be a debt of any city or municipality and neither the
State nor any such city or municipality shall be liable thereon,
nor in any event shall such bonds or obligations be payable out
of any funds or property other than those of said authority.”
G.S. 157-14. G.S. 157-26 provides that the property of such
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Housing Authority shall be exempt from State and local taxes
and fees; and that the “(b)onds, notes, debentures and other
evidences of indebtedness” of such Housing Authority “shall be
exempt from taxes.”

In Housing Authority v. Dockweiler, 94 P. 2d 794 (1939),
the Supreme Court of California considered California legisla-
tion which contained provisions substantially the same as those
of our Housing Authorities Law. The opinion of Shenk, J., cites
a decision from each of fifteen States, including our decision
in Wells v. Housing Authority, supra, in which the constitution-
ality of similar statutes had been ‘“fully sustained as against
onslaughts similar in character to those here urged.” Later
cases in accord are cited in Humphrey v. City of Phoeniz, 102
P. 24 82, 86 (Ariz. 1940).

Housing Authority ». Dockweiler, supra at 803, decides a
question which was not expressly raised and considered in
Wells v. Housing Authority, supre, namely, that “(t)he tax
exemption available to the property of housing authorities”
included ‘“bonds issued by them and the income therefrom.”
Decisions in accord from other jurisdictions are cited by
Shenk, J.

In Redevelopment Commission v. Bank, supra, this Court
upheld the constitutionality of the Urban Redevelopment Act,
Chapter 1095, Session Laws of 1951, which, as amended, is now
codified as Article 37, Chapter 160, of the General Statutes,
G.S. 160-454 through G.S. 160-474.1. It was held that the con-
demnation of blighted and slum areas within a municipality
and the sale or exchange thereof “to any redeveloper for resi-
dential, recreational, commercial, industrial or other uses or for
public use in accordance with the redevelopment plan” (G.S.
160-464) under safeguards to prevent such areas from reverting
to slum areas, was in the interest of the public health, safety,
morals and welfare, and therefore such condemnation was for
a public purpose. The opinion of Parker, J. (later C. J.), states:
“Jt may be that the measure may prove eventually to be a
disappointment, and is ill advised, but the wisdom of the
enactment is a legislative and not a judicial question. The
General Assembly has the right to experiment with new modes
of dealing with old evils, except as prevented by the Constitu-
tion.” Id. at 612, 114 S.E. 2d at 700. Later cases which hold
that lands acquired for the purposes and in the manner set
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forth in the Urban Redevelopment Law meet the public purpose
test include the following : Redevelopment Commission v. Hagins,
258 N.C, 220, 128 S.E. 2d 391 (1962) ; Horton v. Redevelopment
Commission, 259 N.C. 605, 131 S.E. 2d 464 (1963). The
constitutional questions raised in connection with statutes such
as our Urban Redevelopment Law are discussed fully and clearly
by Schaefer, J., in People v. City of Chicago, 111 N.E. 2d 626
(I1l. 1953), and cases cited therein,

The dwelling accommodations provided by a project of a
Housing Authority created pursuant to G.S. Chapter 157 are
available at the lowest possible rentals to perscns of meager
income, G.S. 157-29 provides: “It (Housing Authority) shall not
accept any person as a tenant in any housing project if the person
or persons who would occupy the dwelling accommodations have
an annual net income in excess of five times the annual rental
of the quarters to be furnished such person or persons, except
that in the case of families with three or more minor dependents,
such ratio shall not exceed six to one .. ..” When the annual net
income of the tenant(s) exceeds the prescribed limit, he (they)
must move to other dwelling accommodations.

The evident function of the Corporation created by the 1969
Act is to assist “persons and families of lower income” who
desire and seek residential housing elsewhere than as tenants
in a low-cost housing project. Such persons would include those
who were or are ineligible to be tenants in a housing project.
The Corporation is not vested with the power of eminent domain.
Unlike a Housing Authority, it does not seek to acquire real
property for the purpose of providing low-rental dwelling
accommodations. Rather, its function is to foster the planning,
construction and financing of modest residences which would
not otherwise be available to “persons and families of lower
income.”

The 1969 Act confers upon the Corporation all the powers
necessary or convenient to carry out and effectuate its purposes
and provisions, including the twenty-one specific powers set
forth in Section 5 thereof. In the present context, it is sufficient
to quote the first four of these powers, viz.:

“(1) To make or participate in the making of insured
construction loans to sponsors of land development or residential
housing; provided, however, that such loans shall be made only
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upon the determination by the Corporation that construction
loans are not otherwise available, wholly or in part, from private
lenders upon reasonably equivalent terms and conditions;

“(2) To make or participate in the making of insured
mortgage loans to sponsors of residential housing; provided,
however, that such loans shall be made only upon the determina-
tion by the Corporation that mortgage loans are not otherwise
available, wholly or in part, from private lenders upon reasonably
equivalent terms and conditions;

“(8) To purchase or participate in the purchase of insured
mortgage loans made to sponsors of residential housing or to
persons of lower income for residential housing where the Cor-
poration has given approval prior to the initial making of such
loan; provided, however, that any such purchase shall be made
only upon the determination by the Corporation that mortgage
loans were, at the time such approval was given, not otherwise
available, wholly or in part, from private lenders upon reasonably
equivalent terms and conditions;

“(4) To make temporary loans from the housing develop-
ment fund. . . .” (Our italics.)

The legislative findings and the Stipulation establish the
existence of a serious shortage of decent, safe and sanitary
housing available at low prices or rentals to persons and families
of lower inceme and also the inability of private enterprise and
investment, without assistance, to meet that need.

Unquestionably, when construction of residential housing
is made possible by the Corporation’s assistance, all persons in
the building industry benefit from such construction. Such
benefit is similar to that which results from the construction
of any public project, e.g., public buildings, school buildings,
highways, ete. Too, the “persons and families of lower income”
who will occupy such residential housing as owners or tenants
will benefit from the existence and availability thereof. Although
these benefits will flow from the Corporation’s authorized
activities, its raison d’'etre, the reason and justification for its
existence, is to make available decent, safe and sanitary housing
to “persons and families of lower income” who cannot otherwise
obtain such housing accommodations. The General Assembly,
with good reason, was fully aware that the acquisition of homes
by “persons and families of lower income” gives them a stake
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in the preservation of our society. Nothing could contribute
more to the stability of our institutions than the acquisition
of homes by an ever-increasing proportion of our people.

Plaintiff relies upon Mitchell v. Financing Authority, supra,
in which this Court held unconstitutional the North Carolina
Industrial Development Financing Act, Chapter 535, Session
Laws of 1967, codified as Chapter 128A of Volume 3B (1969
Cumulative Supplement) of the General Statutes, G.S. 123A-1
through 128A-27. In distinguishing the Industrial Development
Financing Act from the Housing Authorities Act, Sharp, J.,
said: “The State does not engage in a private enterprise when
it undertakes a project of slum clearance. Wells v. Housing
Authority, 213 N.C. 744, 197 S.E. 693 (1938). Slums are a gerious
menace to society; they breed both disease and crime. As
Seawell, J., pointed out in Wells v. Housing Authority, supra,
the State can combat these two evils in overcrowded areas ouly
by ‘the removal of physical surroundings conducive to these
conditions.” Id. at 748, 197 S.E. at 696. The existence of a slum
area proves the impotency or unwillingness of private enterprise
to cope with the problem and ‘where community initiative has
failed and authority alone can prevail, government must deal
with the emergency created. Id. at 748, 197 S.E. at 696.” (Our
italics.) Mitchell v. Financing Authority, supra at 157-158, 159
S.E. 2d at 759.

In these and other respects, the Industrial Development
Financing Act is distinguishable from the 1969 Act now under
consideration. There the State was undertaking to subsidize
particular private industries which were in competition with
other unsubsidized private industries. As pointed out by Sharp,
J., in Mitchell v. Financing Authority, supra at 159, 159 S.E.
2d at 760, the Authority’s primary function was “to acquire sites
and to construet and equip facilities for private industries” and
“to bait corporations which refuse to become industrial citizens
of North Carolina unless the State gives them a subsidy.”

[14] The Corporation’s authorized activities respond to a
serious need of deep public concern but do so only when the
planning, construction and financing of residential housing is
not otherwise available to “persons and families of lower income.”
We are of opinion and hold that the 1969 Act was enacted
for a PUBLIC PURPOSE and that the Corporation’s authorized
activities pursuant thereto are for a PUBLIC PURPOSE.
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The only decisions in other jurisdictions involving legislation
similar to our 1969 Act which have come to our attention are
the following:

(1) State ex rel. W. V. Housing Dev. Fund v. Copenhaver,
supra, decided December 9, 1969, involved the West Virginia
Housing Development Act, which congists of statutes enacted
in 1968 and 1969 and is now codified in Volume 10 of the West
Virginia Code, 1970 Cumulative Supplement, as Chapter 31,
Article 18, This West Virginia statute contains substantially
(often verbatim) the same provisions as our 1969 Act. Its
constitutionality was fully sustained. In all respects, this West
Virginia decision is in accord with our decision in the present
case.

(2) Inre Advisory Opinion, 158 N.W. 2d 416 (Mich. 1968),
in which the Supreme Court of Michigan rendered an advisory
opinion relating to the constitutionality of the Michigan statutes
(Volume 8 of Michigan Compiled Laws, Sections 125.1401 et seq.,
including 1969 Cumulative Pocket Part) which created the
Michigan State Housing Development Authority. The Michigan
legislation was approved in all respects except the following:
The Michigan statutes provided for a Housing Development Fund
similar to the Housing Development Fund created by our 1969
Act. The Michigan statutes also provided for a Capital Reserve
Fund for use in discharging the obligations of the Development
Authority. In the context of specific provisions of the Constitu-
tion of Michigan, the opinion expressed was that, although an
appropriation to the Development Authority for the purpose of
administration was for a proper public purpose, an appropriation
to the Housing Development Fund or to the Capital Reserve
Fund of the Development Authority was not for a proper public
purpose. The only decision cited in support of this conclusion
is Opinion of the Justices to the House of Representatives, 195
N.E. 897 (Mass. 1935), 98 A.L.R. 1364, The 1969 Massachusetts
decision referred to below was decided subsequent to the advisory
opinion in the Michigan case.

In the Michigan case, the Court, after expressing the
opinion that an appropriation for the Housing Development
Fund or for the Capital Reserve Fund was not for a proper
public purpose, stated: “This does not mean, however, that
the State can, under no circumstances, appropriate public money
to such funds. Constitution 1963, art. 4, § 30, provides: ‘The
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assent of two-thirds of the members elected to and serving in
each house of the legislature shall be required for the appropria-
tion of public money or property for local or private purposes.” ”

(8) Massachusetts Hous. F. Ag. v. New England Mer. Nat.
B., 249 N.E. 2d 599 (Mass. 1969), in which the Supreme Judicial
Court of Massachusetts considered questions relating to the
constitutionality of the Massachusetts statutes which created
the Massachusetts Housing Finance Agency. Volume 2A of
Massachusetts General Laws Annotated, Appendix to Chapter
23A, 1970 Cumulative Pocket Part. This decision revises sub-
stantially the views expressed in Opinion of the Justices, 219
N.E. 2d 18 (Mass. 1966), an advisory opinion. Generally, the
1969 Massachusetts decision is in accord with our decision in
the present case.

(4) Vermont Home Mtg. Cr. Ag. v. Montpelier Nat. Bank,
262 A. 2d 445 (Vt. 1970), in which the Supreme Court of
Vermont upheld as against attack on constitutional grounds
the statute creating the Vermont Home Mortgage Credit Agency.
Volume 3 of Vermont Statutes Annotated, Title 10, Chapter 11B,
§§ 241-253a, 1969 Cumulative Pocket Supplement. Although this
Vermont decision is in accord with our decision in the present
case in several particulars, there are material differences
between the Vermont statute there considered and our 1969
Act.

(5) New Jersey Mortgage Finance Agency and James C.
Brady, Jr., Commissioner of Banking, v. Joseph M. McCrane,
Jr., Treasurer of the State of New Jersey, decided July 6,
1970, in which the Supreme Court of New Jersey upheld as
against attack on constitutional grounds the New Jersey Mort-
gage Finance Agency Law. L. 1970, ¢. 38, N.J.S.A, 17: 1B-4
et seq. New Jersey Session Law Service, 1970 Regular Session,
pp. 84-95. Although there are differences between the provisions
of the New Jersey Law and our 1969 Act, the main thrust of
the New Jersey decision is in accord with our decision in the
present case.

QUESTIONS II AND IV

Questions II and IV present essentially the same question,
namely, whether the 1969 Act violated Article VII, § 6, or
Article V, § 4, of the Constitution of North Carolina. Question
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IT referg to “the lending of the credit of the State” and Question
IV refers to “the creation of a debt.”

[15] Article VII, § 6, provides: “No county, city, town, or
other municipal corporation shall contract any debt, pledge its
faith or loan its credit, nor shall any tax be levied or collected
by any officers of the same except for the necessary expenses
thereof, unless approved by a majority of those who shall vote
thereon in any election held for such purpose.” This constitutional
provision is applicable to a “county, city, town, or other munici-
pality.” It requires the approval of a majority of the voters
therein before such subdivision of the State may pledge its
credit or levy a tax except for ifs necessary expenses. It places
no limitation upon the General Assembly or on an instrumentality
of the State created by the General Assembly for a public
purpose.

Article V, § 4, in part, provides: “The General Assembly
shall have the power to contract debts and to pledge the faith
and credit of the State and to authorize counties and municipali-
ties to contract debts and pledge their faith and credit for the
following purposes: ... .” (Our italics.)

The 1969 Act provides:

“Sec. 6, Credit of State not pledged. Obligations issued
under the provisions of this Act shall not be deemed to constitute
a debt, liability or obligation of the State or of any political
subdivision thereof or a pledge of the faith and credit of the
State or of any such political subdivision, but shall be payable
golely from the revenues or assets of the Corporation. Each
obligation issued under this Act shall contain on the face thereof
a statement to the effect that the Corporation shall not be
obligated to pay the same nor the interest thereon except from
the revenues or assets pledged therefor and that neither the faith
and credit nor the taxing power of the State or of any political
subdivision thereof is pledged to the payment of the principal
of or the interest on such obligation.

“HExpenses incurred by the Corporation in carrying out the
provisions of this Act may be made payable from funds provided
pursuant to this Act and no liability shall be incurred by the
Corporation hereunder beyond the extent to which moneys shall
have been so provided.”
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[18] Decisions of this Court establish that this method of
financing does not create a debt within the meaning of the
Constitution and therefore the limitations of Article V, § 4, are
inapplicable. Turnpike Authority v. Pine Island, 265 N.C. 109,
117, 143 S.E. 24 319, 325 (1965), and cases there cited.

We hold that the 1969 Act does not violate either Article
VII, § 6, or Article V, § 4, of the Constitution of North
Carolina.

[17] Section 18 of the 1969 Act provides: “The Corporation
is authorized to accept such moneys as may be appropriated
from time to time by the General Assembly for effectuating its
corporate purposes including, without limitation, the payment
of the initial expenses of administration and operation and the
establishment of a reserve or contingency fund to be available
for the payment of the principal of and the interest on any
bonds or notes of the Corporation.” However, the fact that the
$500,000.00 heretofore appropriated and such further appropria-
tions, if any, as the General Assembly may see fit to make,
may be used for “the establishment of a reserve or contingency
fund to be available for the payment of the principal of and
the interest on any bonds or notes of the Corporation,” does
not constitute a pledge of the faith and credit of the State or
of any political subdivision thereof “for the payment of the
principal of and the interest on any bonds or notes of the
Corporation.” The Corporation has no authority to incur any
debt which would obligate the General Assembly to make appro-
priations. Moreover, the 1969 General Assembly, assuming it had
authority to do so, did not purport to control actions of succeeding
sessions of the General Assembly. Massachusetts Hous. F. Ag. ».
New England Mer. Nat. B., supra at 608,

QUESTION III

[19] Question III presents the question whether the 1969 Act
delegates legislative authority in violation of Article I, § 8, of
the Constitution of North Carolina, which provides: “The legis-
lative, executive, and supreme judicial powers of the government
ought to be forever separate and distinct from each other.”

[18] “Itis settled and fundamental in our law that the legisla-
ture may not abdicate its power to make laws nor delegate its
supreme legislative power to any other coordinate branch or to
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any agency which it may create. Coastal Highway v. Turnpike
Authority, 237 N.C. 52, 74 S.E. 2d 310. It is equally well settled
that, as to some specific subject matter, it may delegate a limited
portion of its legislative power to an administrative agency f it
prescribes the standards under which the agency is to exercise
the delegated powers.” Turnpike Authority v. Pine Island, supra
at 114, 143 S.E. 2d at 323, and cases cited,

The clear and declared purpose of the General Assembly is
to provide ‘“residential housing” for “persons and families of
lower income.” Necessarily the Corporation must determine what
persons and what families are to receive its assistance.

The General Assembly, in Section 3(11) of the 1969 Act,
provided: ‘ ‘(P)ersons and families of lower income’ means
persons and families deemed by the Corporation to require such
assistance as is made available by this Act on account of insuffi-
cient personal or family income, taking into consideration without
limitation, such factors as (a) the amount of the total income of
such persons and families available for housing needs, (b) the size
of the family, (¢) the cost and condition of housing facilities
available, (d) the eligibility of such persons and families for
federal housing assistance of any type predicated upon a lower
income basis, and (e) the ability of such persons and families to
compete successfully in the normal housing market and to pay
the amounts at which private enterprise is providing decent,
safe and sanitary housing, and deemed by the Corporation
therefore to be eligible to occupy residential housing constructed
and financed, wholly or in part, with insured construction loans
or insured mortgages, or with other public or private assistance.”

[19] We are of the opinion and hold that the Corporation does
not legislate but determines factually, by application of the
factors the General Assembly has prescribed, what persons or
families are “persons and families of lower income” and therefore
entitled to the benefits of the 1969 Act.

A loan which the Corporation is authorized to make or
participate in making or to purchase or participate in purchasing
is an “insured construction loan” or an “insured mortgage loan,”
which, as provided in Section 3(7) and (8) of the 1969 Act,
means a loan secured by a federally insured mortgage or insured
or guaranteed by the United States or an instrumentality thereof
or for which there is a commitment by the United States or an
instrumentality thereof to insure such loan or mortgage., This
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provides sufficient standards for the use of the proceeds from
the sale of the Corporation’s tax-exempt bonds.

Standards for making the temporary loans from the Housing
Development Fund are set forth in Section 7 of the 1969 Act.
The purposes for which such loans may be made are specifically
defined by the General Assembly,

The public purpose of the 1969 Act is to make additional
residential housing available to persons and families of lower
income by promoting the construction thereof. The function of
the Housing Development Fund, “a trust fund separate and
distinct from any other moneys or funds administered by the
Corporation,” is to initiate the Corporation’s program. Tempo-
rary loans from the Housing Development Fund for “develop-
ment costs” are the first step in an integrated program, the
second step being a construction loan, and the third step being
permanent financing. Obviously, the Corporation must exercise
its discretion and judgment with reference to the choice of sites
and the identity of the sponsor, builder or developer with whom
the Corporation will deal in connection with a particular project.
It is contemplated that such sponsor, builder or developer will
continue until completion of the program. No doubt the General
Assembly considered this preferable to efforts by the Corporation
through its own personnel to undertake the work preparatory to
the letting of contracts for the construction of residential hous-
ing.

The General Assembly has made no appropriation to the
Housing Development Fund. The Housing Development Fund is
to be constituted by grants from the federal government or other
sources and by money borrowed in connection with the issuance
and sale of its fund notes. Although we do not base decision on
that ground, plaintiff, as taxpayer, has nothing to lose even if
unwise or uncollectible temporary loans are made from the
Housing Development Fund.

Plaintiff calls attention to provisions of the 1969 Act to
the effect the Corporation may act without the prior approval
of any other State agency and that no provision is made for
an appeal from any of the Corporation’s decisions. Suffice to
say, should the factual considerations underlying the 1969 Act
cease to exist or should the Corporation undertake any actions
in excesg of the authority conferred by the 1969 Act, a remedy
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through judicial proceedings would be available. Too, presumably
the General Assembly will continuously review and evaluate the
specific programs of the Corporation; and, if the authorized
activities of the Corporation should become unnecessary or prove
ineffectual, will amend or repeal the 1969 Act to such extent
as may be appropriate.

QUESTION V

[20] Question V presents the question whether the 1969 Act
exempts property from taxation in violation of Article V, § 5,
of the Constitution of North Carolina, which provides that
“(p) roperty belonging to the State, counties and municipal cor-
porations shall be exempt from taxation” and enumerates other
properties the General Assembly may exempt from taxation.
The enumerated properties do not include bonds issued by the
State or any State agency, whether revenue bonds or full faith
and credit bonds.

Section 19 of the 1969 Act provides:

“Tax exemption. The exercise of the powers granted by
this Act will be in all respects for the benefit of the people of
the State, for their well being and prosperity and for the
improvement of their social and economic conditions, and the
Corporation shall not be required to pay any tax or assessment
on any property owned by the Corporation under the provisions
of this Act or upon the income therefrom.

“Any obligations issued by the Corporation under the
provisions of this Act, their transfer and the income therefrom
(including any profit made on the sale thereof), shall at all
times be free from taxation by the State or any local unit or
political subdivision or other instrumentality of the State, ex-
cepting inheritance or gift taxes.”

[20] In Education Assistance Authority v. Bank, supra at 589,
174 S.E, 2d at 560, it was stated: “Since the tax-exempt feature
makes possible the more favorable sale of revenue bonds and
thereby contributes substantially to the accomplishment of the
public purpose for which they are issued, we hold that the
General Assembly may exempt them from taxation by the State
or any of its subdivisions.” In accord, we hold that, since the
1969 Act and the Corporation’s activities pursuant thereto are
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for a public purpose, it was permissible for the General Assembly
to exempt from taxation the property of the Corporation and
the obligations incurred by the Corporation to effectuate such
public purpose. Cf. Housing Authority v. Dockweiler, supra at
803, and cases there cited.

On this appeal, we accept the legislative findings, which
are supported by facts set forth in the Stipulation, that there
exists in North Carolina “a serious shortage of decent, safe
and sanitary residential housing available at low prices or
rentals to persons and families of lower income” and “that private
enterprise and investment have not been able to produce,
without assistance,” the needed residential housing.

The General Assembly has determined that the State of
North Carolina should respond to this serious public need,
without encroachment on private enterprise, by the bold and
comparatively new course embodied in the 1969 Act. This course
recognizes the responsibility and desire of this State, through a
Corporation whose members are five highly-placed and respon-
sible State officials and four non-officials appointed by the
Governor of the State, to respond to this public need. True, the
1969 Act contemplates federal assistance under certain of the
various provisions for federal mortgage insurance (12 U.S.C.A.
§§ 1707-1715(z)) and perchance the purchase by some federal
corporation or agency of the Corporation’s tax-exempt bonds.
However, the Corporation, as an instrumentality of the State,
will manage the program and make the essential administrative
decisions. If the serious shortage of residential housing is to
be met, and the State fails to recognize any responsibility in
the matter, the only alternative will be ever-increasing programs
in which the federal government will deal directly with those
in our local communities who desire to sponsor residential hous-
ing for persons and families of lower income. Presumably, the
General Assembly considered that North Carolina should meet
her own problems as far as possible through her own agencies
and not turn them over to the exclusive attention of the federal
government.

In this action, plaintiff attacks the 1969 Act in its entirety
on specific constitutional grounds. We hold the 1969 Act is
not unconstitutional on its face or when considered with refer-
ence to the facts set forth in the Stipulation on any of the
grounds asserted by plaintiff. Whether any specific regulation
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or activity of the Corporation is authorized by the 1969 Act or,
if authorized, whether the 1969 Act is unconstitutional as applied
to that precise factual situation, is not before us.

For the reasons stated, the injunction is vacated; the
judgment is reversed; and plaintiff’s action is dismissed.

Reversed,
LAKE, J., dissenting:

It is my view that the judgment of the superior court should
be affirmed because the act under which the Housing Corporation
purposes to operate is unconstitutional in that: (1) It appropri-
ates tax revenues for a purpose other than a “public purpose,”
as that term is used in Article V, § 8, of the Constitution of
North Carolina; and (2) it purports to exempt from taxation
the bonds which the Housing Corporation proposes to issue, this
being a violation of Article V, §§ 3 and 5 of the Constitution of
the State.

Article V, § 3, of the Constitution provides: “The power of
taxation shall be exercised * * * for public purposes only, and

shall never be surrendered, suspended, or contracted away.
® ® %

Article V, § 5, provides: ‘“Property belonging to the State,
counties and municipal corporationg shall be exempt from
taxation” and the General Assembly may exempt properties held
for specified purposes not here applicable.

Thig Court has consistently held that Article V, § 3, forbids
not only the levying and collecting of a tax for a non-public
purpose, but also the appropriation to such purpose of revenues
derived from taxes lawfully levied and collected. Mitchell .
Financing Authority, 273 N.C. 137, 159 S.E. 2d 745; Horner v.
Chamber of Commerce, 231 N. C. 440, 57 S.E. 2d 789.

The act in question appropriates $500,000.00 of revenues
derived from taxation for use by the Housing Corporation in
paying its expenses of organization and in creating a reserve
fund for payment of its bonds and notes. The question is whether
the purposes of the General Assembly in creating the Housing
Corporation, including those for which it may, under this act,
borrow money, are a “public purpose” within the meaning of
this constitutional limitation upon the authority of the General
Assembly to impose taxes and to spend the revenues derived
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therefrom. This Court has said the term ‘“public purpose” as
used in Article V, § 3, has a meaning which is not necessarily
the same as is given the term in other contexts. In Briggs v.
Raleigh, 195 N.C. 223, 141 S.E. 597, speaking through Stacy,
C. J., a unanimous Court said, “Many objects may be public in
the general sense that their attainment will confer a public
benefit or promote a public convenience, but not be public in the
sense that the taxing power of the State may be used to
accomplish them.”

In applying the term “public purpose” to fix the limits of
the taxing and spending powers, the approach of this Court
has been to say what is not, rather than what is within the
limits. Thus, in Briggs v. Raleigh, supra, this Court said, ‘“The
use and benefit must be in common, and not for particular
persons, interests or estates.” Again, as recently as in Mitchell
v. Financing Authority, supra, Sharp, J., speaking for the Court,
said, “It is clear * * * that for a use to be public its benefits
must be in common, and not for particular persons, interests or
estates; the ultimate net gain or advantage must be the public’s
as contradistinguished from that of an individual or private
entity.” To the same effect is Horner v. Chamber of Commerce,
supra.

The purpose of the act in question is to assist individuals
to acquire houses to be owned privately by them and occupied
and used privately by them, The public will have no more right
to use, occupy, control or dispose of the houses so acquired than
it has to use, occupy, control or dispose of any other private
home. To tax Jones, Smith, Black and Green to raise funds with
which to assist Brown to buy and own a home is not to tax for
a public purpose. It would not be contended otherwise if the
purpose were to assist a single individual or family. The public
or private nature of the assistance is not affected by the fact
that it is to be repeated many times. Fach home to be acquired
will be a separate, private benefit to a single individual or
family. A multiplicity of private benefits does not, per se, become
a public benefit to be enjoyed by all in common like a public
park, school or playground. If the person to be so assisted in
acquiring a more desirable or more adequate home were in the
upper or even the middle income bracket, the non-public nature
of this use of tax revenues would be apparent. The fact that
the person to be assisted is in the lower income bracket may
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make this use of tax revenues more meritorious, but does not
convert it into a “public use.”

Wells v. Housing Authority, 213 N.C. 744, 197 S.E. 693,
and other decisions relying thereon, are not controlling in this
case. Those cases involved the Housing Authorities Act of 1935,
the purpose of which, as was observed in the Wells Case, was
“To accomplish ‘slum clearance’ — to rehabilitate crowded and
congested areas in cities and towns where insanitary and other
conditions exist conducive to disease and public disorder, menac-
ing the safety and welfare of society.” In Mallard v. Housing
Autlority, 221 N.C. 334, 20 S.E. 2d 281, the proposed housing
was to be built in rural areas, but the owner of each farm on
which a low-rent house was to be built had to contract that he
would destroy one insanitary dwelling on his farm or convert
it to non-residential use.

The constitutional authority of the State to take by eminent
domain for destruction property, the existence and use of which
is a substantial menace to the public health and safety, is un-
questioned. Thus, slum properties may be acquired by eminent
domain, or by negotiation, and the offensive property destroyed.
This is a spending of tax revenues for a public purpose. Having
removed the offensive condition, the State may, as an incident
to this purpose, use the property so acquired or dispose of it
subject to reasonable conditions calculated to prevent a recur-
rence of the menace to the public.

That is not the present case. No slum property is to be
taken for destruction by the Housing Corporation. No house or
area, now unsanitary or congested or blighted, is to be changed
by it. Its purpose begins and ends with providing an individual
financial assistance in purchasing or building a house to be
owned and used by him as private property. He may or may not
now live in a slum area or in an unsanitary house, but, if he
does live in such area or house, neither he nor anyone else is
required to destroy it. The availability to him of ‘“adequate”
housing perhaps tends to lighten the demand for “inadequate”
housing, but the possibility that thereby “inadequate” housing
will become unprofitable, so that it will eventually stand empty
and possibly be destroyed, is too indirect and remote to convert
this spending of tax revenues into a spending for a ‘“public
purpose.”
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In Redevelopment Commission v. Bank, 252 N.C. 595, 114
S.E. 2d 688, also relied upon by the majority in this case, the
proceeding was one to condemn a slum area. It arose under the
Urban Redevelopment Law. This Court, speaking through
Parker, J., later C. J., observed: “The primary purpose of the
taking is the eradication of ‘blighted areas,” the reconstruction
and rehabilitation of such areas and the adaptation of them for
uses which will prevent a recurrence of the blighted condition.
* * * The sale or transfer to the redeveloper is merely incidental
or collateral to the primary purpose of the Urban Redevelopment
Law.” (Emphasis added.)

In re Housing Authority, 233 N.C, 649, 65 S.E. 2d 761, and
Housing Authority v. Wooten, 257 N.C. 358, 126 S.E. 2d 101,
also relied upon by the majority in this case, did not decide any
question of constitutional law or authority. In the first of these
cases, Denny, J., later C. J., speaking for the Court, said: “The
respondents do not contend that the proposed project is not
needed in the City of Charlotte or that the proposed construction
* * * i3 not in the public interest and necessary for public use.
* % * (I)n the hearing below, the respondents challenged the
validity of the proceeding on the ground that the petitioner had
failed to observe the statutory requirements governing such
project or projects.” (Emphasis added.) The holding of this
Court was simply that the statute did not require the application
to the Utilities Commission for a certificate of public convenience
and necessity, for construction of low-rent dwellings, to describe
the property on which the project was to be built.

The Wooten Case, supre, was one for condemnation of a
site for a low-rent housing projeect and involved only a motion
to strike portions of a further answer filed by the owner of
land sought to be condemned. Speaking through Parker, J., later
C. J., this Court said: “Respondents state in their brief: ‘Re-
spondents contend that by their further answer and defense
they have alleged facts which show the Housing Authority of
the City of Wilson has acted in bad faith in the selection of a
site or sites for its housing projects.” (Emphasis added.)

Thus the constitutional question which faces us was not
raised in these two decisions and it is well established that this
Court will not pass upon constitutional questions not raised by
the litigants. Carbide Corp. v. Davis, 253 N.C. 824, 116 S.E. 24
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792; State v. Blackwell, 246 N.C. 642, 99 S.E. 2d 867; Fox v.
Commissioners of Durham, 244 N.C. 497, 94 S.E. 2d 482. Con-
sequently, these two decisions, sustaining the actions of the
Housing Authorities involved therein against attacks on non-
constitutional grounds, are not authorities which control or
guide us in the decision of the constitutional questions properly
before us in the present matter.

The case closest in point is our very recent decision in
Mitchell v. Financing Authority, supra. There, we held the
General Assembly could not, consistently with Article V, § 8, of
the Constitution of this State, appropriate tax revenues for the
operating expenses of a corporation created by the statute and
authorized thereby to build industrial properties for lease to
corporations coming into the State to establish industrial plants
here. Obviously, the attraction of desirable, new industry to
North Carolina would provide benefits to many people, including
the creation of new employment opportunities and better wages,
as a result of which many persons in the low income bracket
could more easily buy or build ‘“adequate” homes of their own
and have access to other benefits which accompany improved
earnings. Nevertheless, in a carefully prepared, well documented
opinion by Justice Sharp, we held the proposed expenditure was
for a private, not a public purpose within the meaning of
Article V, § 3, of the Constitution of this State. In this respect,
I am unable to distinguish an appropriation of tax revenues to
aid an individual to acquire a building to house a business which
he will own and operate for his exclusive, private benefit from
a use of such revenues to enable the same individual, or another
less wealthy, to acquire a building which he will use as his own,
private residence, The majority opinion seriously undermines,
if it does not destroy, the Mitchell Case, which in my opinion
was, and still is, a correct application of this provision in the
Constitution.

It has been well said that, in considering the constitutionality
of a statute, the wisdom of the legislative plan is not before us.
It is equally true that the wisdom of a provision in the Constitu-
tion is not before us. If the people have written into their
Constitution a prohibition upon certain actions by their Legis-
lature, it is not for us or for the Legislature to disregard it
because we believe it unwise or out of date, even if we do so
regard it,
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Spending policies of the Federal Government are not
germane to the issue before us. In the first place, the United
States Constitution does not contain a provision such as Article
V, § 8, of the State Constitution, though such a limitation may
be thought implicit in the Due Process Clause of the Fifth
Amendment, or in Article I, § 8, Clause 1. In the second place,
even if such a provision were expressed in the United States
Constitution in the precise words used in Article V, § 3, of the
North Carolina Constitution, neither Congressional appropriation
nor approval thereof by the Supreme Court of the United States
would compel us to give a like construction to the limitation
placed by the North Carolina Constitution upon the Legislature
of thig State. For the same reason, decisions by the courts of
other states, interpreting the provisions of their constitutions,
do not have that effect, notwithstanding our great respect for
those courts.

Even if the purpose for which the statute before us author-
izes the Housing Corporation to act were a “public purpose,”
the provision purporting to exempt its bonds from taxation is,
in my opinion, invalid by reason of Article V, §§ 3 and 5, of the
Constitution of North Carolina.

When the proposed bonds are issued and sold to private
investors they will not be property of the State, a county or a
municipal corporation. They are not property of any type which
Article V, § 5, authorizes the Legislature to exempt from
taxation,

It is quite clear that when Article V, § 5, provides expressly
that certain types of property shall be exempt from taxation
and certain other types of property may be exempted, the
necessary conclusion is that the Constitution means that no other
type of property may be exempted. This is made even more
certain by the express provision in Article V, § 3, that “the
power of taxation shall never be surrendered, suspended, or
contracted away.” It is worthy of remembrance that these are
not antiquated provisions in our State Constitution, relics of
the horse and buggy age. Both § 3 and § 5 of Article V were
before the Legislature for rewriting by amendment as recently
as 1961 and the people ratified the rewritings in the election
of 1962, The revision of the Constitution proposed by the General
Assembly of 1969, which is to be voted upon by the people at
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the next general election, leaves the pertinent parts of these
provisions unchanged. Session Laws of 1969, c. 1258.

The exemption of State, county and municipal bonds
from taxation has been held authorized by this Court. Meck-
lenburg County v. Insurance Co., 210 N.C. 171, 185 S.E. 654;
Pullen v. Corporation Commission, 152 N.C. 548, 68 S.E. 155.
The rationalization of this result is far from convincing but
in any event it does not support this statute. The reason for the
holding in those cases was that such exemption reduces the
interest the State, or its political subdivision, has to pay on its
own obligations and so the effect is approximately the same as
if the obligation were taxed and the higher interest rate paid.
See, the dissenting opinion of Clark, C. J., in the Pullen Case.
The statute before us expressly provides that neither the State
nor any of its political subdivisions shall be liable for the payment
of any bond issued by the Housing Corporation or for the
payment of interest thereon.

HIGGINS, J., joins in the dissenting opiniomn.

STATE OF NORTH CAROLINA v. RICHARD WILLIAM ACCOR AND
STATE OF NORTH CAROLINA v. WILLARD MOORE

No. 26
(Filed 31 July 1970)

1. Criminal Law § 135; Burglary and Unlawful Breakings § 8— first
degree burglary — capital punishment — validity — motion to quash
A motion to quash which purported to raise the question whether
first degree burglary is punishable by death if the jury when rendering
its verdict in open court fails to recommend that the punishment shall
be imprisonment for life, held properly overruled in a prosecution for
first degree burglary. G.S. 14-51; G.S. 14-52; G.S. 15-162.1.

2. Burglary and Unlawful Breakings § 5-— prosecution -— sufficiency of
evidence

In a prosecution charging two defendants with burglary in the
first degree, the State’s evidence was sufficient to support a jury
finding that the defendants broke into and entered a home with the
intent to take and carry away the personal property of the occupants,
as alleged in the indictment, notwithstanding there was no evidence
that defendants actually took or carried away any article of personal
property from the home, since the evidence of defendants’ breaking
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6.

and entering, together with evidence of their conduct in violently
assaulting the occupants of the home, negated any suggestion that they
had entered the home for a lawful purpose.

Criminal Law § 176— appeal — review of nonsuit motion

Admitted evidence, whether competent or incompetent, must be
considered in passing upon defendants’ motions under G.S. 15-173 for
judgments as in case of nonsuit.

Criminal Law § 66; Constitutional Law § 30— photographs — photo-
graphic identification of defendants — admissibility — violation of
Fourth Amendment rights

The photographs by which the defendants were identified as the
perpetrators of first degree burglary, and the testimony of the
circumstances surrounding the photographic identification of the
defendants by the victims of the burglary, are held inadmissible on the
ground that the photographs were taken in violation of the defendants’
Fourth and Fourteenth Amendment rights, where (1) the defendants
were picked up and brought to the police station without a warrant
and without probable cause, (2) the evidence was silent as to the
circumstances under which defendants were picked up and there was
no evidence that either defendant voluntarily accompanied the officers,
(3) the defendants were photographed prior to the issuance of warrants
for their arrest, (4) at the time the photographs were taken there
was no evidence to support a finding of probable cause of defendants’
guilt, and (5) there was no evidence that one defendant consented
to the taking of his photograph, and the evidence was insufficient to
show that the other defendant voluntarily and understandingly consented
to the taking of his photograph.

Criminal Law § 66— taking of photographs of defendant — effect of
statute

G.S. 114-19 neither authorized nor prohibited police officers from
taking fingerprints and photographs of defendants who had not been
charged with a crime when the photographs were taken.

Criminal Law § 66— photographs of defendant — statute — exclusion-
ary rule

The statute prohibiting law enforcement officers from taking
photographs of persons charged with a misdemeanor, except in certain
enumerated cases, does not create an exclusionary rule of evidence.
G.S. 114-19.

Criminal Law § 66— photographic identification of Negro defendants
— suggestiveness in procedure — findings and evidence

Evidence on voir dire held sufficient to support a finding that the
procedure by which two Negro defendants were identified from photo-
graphs was not so impermissibly suggestive as to give rise to a very
substantial likelihood of irreparable misidentification, where there was
testimony that (1) the pictures of defendants were placed in an album
containing pictures of other adult Negro males, (2) all of the photo-
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8.

10.

11.

12,

13.

graphs in the album were taken under identical conditions, and (3)
the album was shown to the prosecuting witnesses singly.

Criminal Law § 66— identification of defendant — voire dire

When the State offers a witness whose testimony tends to identify
the defendant as the person who committed the crime charged in the
indictment, and the defendant interposes timely objection and requests
a voir dire or asks for an opportunity to “qualify” the witness, such
voir dire should be conducted in the absence of the jury and the
competency of the evidence evaluated.

. Criminal Law § 66; Constitutional Law § 32— right to counsel —

photographic identification of defendants

The decisions in U. S. v. Wade, 388 U.S. 218, and in Gilbert v.
California, 388 U.S. 263, which relate to right to counsel at a police
identification lineup, will not be extended to out-of-court examinations
of photographs including that of a suspect, whether the subject be at
liberty or in custody.

Criminal Law § 66; Constitutional Law § 37— photographs of defendant
— waiver of Fourth Amendment rights — burden of proof

Upon the voir dire to determine the voluntariness of defendant’s
consent to be photographed for identification purposes, the burden
was on the State to establish that the defendant had waived his Fourth
Amendment rights.

Criminal Law § 66; Constitutional Law § 37-— photographing of
defendant for identification — voluntariness of defendant’s consent

Although a police officer read the Miranda warnings to defendant
prior to the photographing of defendant for identification purposes,
nonetheless the circumstances surrounding defendant’s affirmative
response to the officer’s request for the taking of photographs cannot
support an inference that the defendant’s response was voluntarily and
understandingly made, where the defendant had been picked up and
brought to the police station without a warrant and without probable
cause, and the defendant was not advised that he could leave the station
without having to submit to the taking of the photographs.

Criminal Law § 66— photographs of defendant — use for identification
— assumption of illegality

In the absence of evidence and findings that the defendants’
photographs used for identification purposes were lawfully obtained,
it will be assumed that the defendants were being unlawfully detained
at the police station when their photographs were taken.

Criminal Law § 66— unlawfully obtained photographs of defendants —
validity of in-court identification of defendants — finding of fact

Although unlawfully obtained photographs of defendants, and the
evidence of defendants’ identification from the photographs, were
rendered inadmissible at trial when they were offered by the State
and objected to by the defendants, it did not necessarily follow that the
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in-court identifications were incompetent; the trial court had to
determine the question of fact whether the State had offered clear and
convincing evidence that the in-court identifications of defendants
originated independently of the tainted photographs,.

APPEAL by defendants from May, Special Judge, May 26,
1969 Session of GASTON Superior Court, docketed and argued as
No. 55 at Fall Term 1969.

Defendants were prosecuted upon the following bill of
indictment, viz,:

“THE JURORS FOR THE STATE UPON THEIR OATH
PRESENT, That Richard William Accor and Willard Moore late
of the County of Gaston on the 4th day of March, 1969, about the
hour of 2:15 a.m. in the night of the same day, with force and
arms, at and in the county aforesaid, the dwelling house
of one Mr. and Mrs, Witt Martin, 1609 Jackson Road, Gastonia,
North Carolina, there situate, and then and there actually
occupied by Mr. and Mrs. Witt Martin, James Martin, Elizabeth
Martin Carson feloniously and burglariously did break and
enter, with intent, the goods and chattels of the said Mr. and
Mrs. Witt Martin, James Martin, Elizabeth Martin Carson in
the said dwelling house then and there being, then and there
feloniously and burglariously to steal, take and carry away
clothing, goods, and other personal property of Mr. and Mrs.
Witt Martin, James Martin and Elizabeth Martin Carson against
the peace and dignity of the State.”

Upon arraignment thereon, each defendant pleaded not
guilty. At arraignment and at trial, each defendant was repre-
sented by court-appointed counsel, Accor by Tim L. Harris, Esq.,
of the Gaston Bar, and Moore by Steve Dolley, Esq.,, of the
Gaston Bar.

Narrated below is a brief summary of the State’s evidence
as to what occurred on the occasion of the alleged burglary.

The dwelling house at 1609 Jackson Road, Gastonia, N. C,,
in which Mrs, Elizabeth Martin Carson, aged 52, and her parents,
Mr. and Mrs. Witt Martin, each aged 75, resided, was broken
into and entered by two Negro men about 2:15 a.m., on Tuesday,
March 4, 1969. At that time, James Martin, aged 47, Elizabeth’s
brother, was also an occupant of the house.
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Elizabeth was awakened by a noise “like somebody was
slitting a screen,” and then heard glass falling in the kitchen,
“just across” from her bedroom. Thereupon, she got out of bed,
“jerked the door open,” went into the hall and screamed loudly
for her father, Witt Martin “came running out” into the hall and
Elizabeth told him, “Someone’s breaking in.” From the hall, Witt
Martin reached just inside the kitchen and switched on the
kitchen light. In the bright light of the kitchen’s 14-inch fluor-
escent light, father and daughter saw two Negro men in the
kitchen.

The two men attacked Witt Martin and knocked him back
through the hall and into Elizabeth’s bedroom. When James
Martin, who had been aroused by Elizabeth’s screams, came
into the hall or kitchen, the intruders grabbed him and one of
them stabbed him “with a long switchblade knife.” Witt Martin,
armed with a vanity stool, emerged from his daughter’s bedroom
and attacked the man who was stabbing his son. The other
(younger) man was attempting to hold James Martin, who had
grabbed the arm of his assailant and was struggling to defend
himself. Elizabeth, with a telephone, was pounding this younger
man until he grabbed her and with her head under his arm
dragged her across the kitchen and back porch and down the
steps. The melee continued until a next-door neighbor turned
on his flood light. When this occurred, the intruders fled.

The violent encounter took place in the kitchen and hall.
Estimates as to how long it lasted varied from 3-4 minutes
(Witt Martin) to 10 minutes (Mrs. Carson). The hall itself
was lighted only by a night-light. However, when the kitchen
light was on, there was plenty of light both in the kitchen and in
the entrance of the hall.

Responding to a call, Officer Truelove of the Gastonia
Police Department, went to the residence at 1609 Jackson Road.

On March 5, 1969, each defendant was photographed by
Eugene Posey, Captain of the Detective Division, at the Gastonia
Police Department. These photographs, together with those of
eleven other adult Negro males, were placed in an album. The
album was taken by Captain Posey to the Carson-Martin resi-
dence about 4:00 p.m. on Thursday, March 6, 1969, and shown
separately to each member of the family, Witt Martin identified,
as the photographs of the two Negro men who had broken into
and entered the Carson-Martin residence about 2:15 a.m. on
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March 4, 1969, the photographs of both Accor and Moore;
James Martin also identified the photographs of both Accor
and Moore; Mrs. Carson identified the photograph of Accor and
no other; Mrs. Witt Martin (who did not testify at trial)
identified the photograph of Moore and no other.

Based on the identifications of the photographs of defen-
dants by the Martins and Mrs. Carson, warrants were issued
and defendants were arrested for the alleged burglary.

Neither defendant had counsel when his photograph was
taken on March 5th or when the identifications of photographs
were made at the Carson-Martin residence on March 6th.
Thereafter, on March 11, 1969, the court, having determined
that each defendant was an indigent, appointed counsel for each
defendant.

A preliminary hearing for each defendant was conducted
on April 10, 1969. Posey testified: “To my knowledge, the first
time they (Mrs. Carson and the Marting) saw them (defen-
dants) in person wasg at the preliminary hearing.”

Additional facts relating to the circumstances under which
the photograph of each defendant was taken, and to the admis-
sion in evidence of the album and of testimony relating to the
out-of-court identifications of the photographs of defendants,
will be set forth in the opinion.

Witt Martin, James Martin and Mrs. Carson, as witnesses
at trial, identified defendants as the two Negro men who broke
into and entered the Carson-Martin residence about 2:15 a.m.
on March 4th. In addition, the State offered in evidence, and
the court admitted over defendants’ objections, testimony of
these witnesses and also of Captain Posey as to the above-stated
identifications of photographs of defendants on March 6th, In
addition, the State offered in evidence the album ( State’s
Exhibit No. 15) “for the purpose of corroborating the evidence
of Mrs. Carson, Mr. James Martin, Mr. Witt Martin, and
Officer Posey.” Overruling defendants’ objections, the court
admitted in evidence the album, In doing so, the court gave this
instruction: “(T)he State seeks to offer into evidence the State’s
Exhibit No. 15 for the purpose of corroborating the testimony
of the witnesses, Mrs. Elizabeth Martin Carson, Mr. Witt Martin,
Mr. James Martin and Captain Posey, if you find in fact, that
it does corroborate the testimony of these witnesses whom I
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have named. You will not consider this document as substantive
evidence, if you find, in fact, that it does corroborate one or
more of these witnesses.”

Each defendant testified and denied involvement in any
incident at the Carson-Martin residence. The testimony of each
defendant and of witnesses offered in his behalf tended to
establish an alibi.

As to each defendant, the jury returned a verdict of guilty
of burglary in the first degree with recommendation that the
punishment be imprisonment for life in the State’s prison. In
accordance with the verdicts, the court, as to each defendant,
pronounced judgment “that the defendant be imprisoned for the
term of his natural life in the State’s Prison in Raleigh, N, C.”
Each defendant excepted to the judgment and gave notice of
appeal.

Thereafter, the court was advised that private counsel had
been retained to represent defendants; and, in accordance with
their motions, the court entered orders allowing Messrs. Dolley
and Harris to withdraw as counsel for the respective defendants.
On appeal, defendants are represented by privately retained
counsel.

Attorney General Morgan, Deputy Attorney General Moody
and Assistant Attorney Gemeral Harrell for the State.

Chambers, Stein, Ferguson and Lamning for defendant
appellants.

Bossitt, C. J.

On May 13, 1970, this case was remanded to the Superior
Court for appropriate proceedings to correct patent errors
appearing on the face of its minutes. State v. Accor and State v.
Moore, 276 N.C. 567, 173 S.E. 2d 775. In accordance with our
directions, such proceedings were conducted in Gaston Superior
Court; and on June 25, 1970, based on findings of fact set forth
therein, an order was entered by Ervin, J., correcting the patent
errors which had appeared in the minutes of the May 26, 1969
Session, A certified copy of this order is incorporated in the
record on appeal. The corrected record shows unequivocally
that the pleas, verdicts, and judgments were as set forth in our
preliminary statement and that the alternate jurors were
excused before the jury, consisting of the original twelve, com-
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menced deliberations as to their verdict. Indeed, the briefs
filed by defendants and by the State prior to oral argument at
our Fall Term 1969 are based on this premise and contain no
reference to the now-corrected patent errors.

[1] Each defendant assigns as error the court’s denial of his
motion to quash the indictment. Defendants’ contentions pur-
porting to support these assignments bear upon whether the
death penalty provisions of G.S. 14-51, G.S. 14-52 and G.S.
15-162.1, relating to burglary in the first degree, in force on
March 4, 1969, were invalid. Unquestionably, the indictment
charges burglary in the first degree as defined in G.S. 14-51.
Whether burglary in the first degree is punishable by death if
the jury when rendering its verdict in open court fails to rec-
ommend that the punishment shall be imprisonment for life in
the State’s prison, is not presented by the motions to quash.
These motions were properly overruled.

[2] ZEach defendant assigns as error his motion (s) to dismiss
as in case of nonsuit. The gist of defendants’ contention is that
the evidence is insufficient to support a finding that the two
Negro men who broke into and entered the Carson-Martin resi-
dence at 1609 Jackson Road on March 4, 1969, about 2:15 a.m.,
did so feloniously and burglariously with the intent “to steal,
take and carry away clothing, goods, and other personal property
of Mr. and Mrs. Witt Martin, James Martin and Elizabeth Martin
Carson....”

There was plenary evidence the residence contained numer-
ous articles of personal property of value owned by the occupants.
There was no evidence either defendant actually took and carried
away any such article of personal property. The breaking and
entering were immediately detected; the intruders were con-
fronted in the brightly lighted kitchen by Mrs. Carson and by
Witt Martin; the intruders then attacked Witt Martin, James W.
Martin and Mrs. Carson; and all were engaged in physical
combat until M. B. Cloninger, the next-door neighbor, responded
to pleas for help by turning on the flood light on the corner
of his house, at which time the intruders fled.

In State v. Allen, 186 N.C, 802, 306, 119 S.E. 504, 506,
Stacy, C. J., said: “(B)urglary in the first degree, under our
statute, consists of the intent, which must be executed, of
breaking and entering the presently occupied dwelling-house or
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sleeping apartment of another, in the nighttime, with the
further concurrent intent, which may be executed or not, then
and there to commit therein some erime which is in law a felony.
This particular, or ulterior, intent to commit therein some
designated felony, as aforesaid, must be proved, in addition to
the more general one, in order to make out the offense.” (Our
italics.)

In State v. Thorpe, 274 N.C. 457, 464, 164 S.E. 2d 171, 176,
Higgins, J., for the Court, said: “The indictment having iden-
tified the intent necessary, the State was held to the proof of
that intent. Of course, intent or absence of it may be inferred
from the circumstances surrounding the occurrence, but the
inference must be drawn by the jury.”

According to uncontradicted evidence: When the intruders,
then in the brightly lighted kitchen, were first confronted, Witt
Martin asked: “What do you want?”’ The intruders made no
reply but “just started hitting.” The conduct of the intruders
negates any suggestion that they entered the Carson-Martin
residence for any lawful purpose. Moreover, their conduct dis-
closes affirmatively that they were fully aware of and partici-
pated in events requiring mental quickness as well as physical
dexterity.

In 13 Am. Jur. 2d Burglary § 52, entitled “Intent,” the
author says:

“Intent is a state of mind existing at the time a person
commits an offense. If intent required definite and substantive
proof, it would be almost impossible to convict, absent facts
disclosing a culmination of the intent. The mind of an alleged
offender, however, may be read from his acts, conduct, and
inferences fairly deducible from all the circumstances.

“There is a lack of unanimity of opinion among the courts
on the question whether the intent to commit larceny in
connection with a burglary charge must be affirmatively shown
to exist as distinet from some other offense which might have
been intended. Numerous cases, however, hold that an unex-
plained breaking and entering into a dwelling house in the
nighttime is in itself sufficient to sustain a verdict that the
breaking and entering was done with the intent to commit
larceny rather than some other felony. The fundamental theory,
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in the absence of evidence of other intent or explanation for
breaking and entering, is that the usual object or purpose of
burglarizing a dwelling house at night is theft.”

In State v. McBryde, 97 N.C. 393, 1 S.E. 925, the evidence
failed to show that the intruder had disturbed any of the
personal property within the residence. The evidence was held
sufficient to withstand the defendant’s motion to dismiss as in
case of nonsuit. Davis, J., for the Court, said: “The intelligent
mind will take cognizance of the fact, that people do not usually
enter the dwellings of others in the nighttime, when the inmates
are asleep, with innocent intent. The most usual intent is to
steal, and when there is no explanation or evidence of a different
intent, the ordinary mind will infer this also. The fact of the
entry alone, in the nighttime, accompanied by flight when
discovered, is some evidence of guilt, and in the absence of any
other proof, or evidence of other intent, and with no explanatory
facts or circumstances, may warrant a reasonable inference of
guilty intent. Here there was no larceny or other felony actually
committed, and the guilt, if any, consisted in the intent to commit
a felony, which was not consummated.” Accord: State v. Hargett,
196 N.C. 692, 146 S.E. 801; State v. Oakley, 210 N.C. 206, 186
S.E. 244,

We hold the evidence was sufficient for submission to the
jury upon the allegations contained in the indictment, and that
it was for the jury to determine, under all the circumstances,
whether the defendants or either of them had the ulterior
criminal intent at the time of breaking and entering to commit
the felony charged in the indictment.

[38] Since a new trial is awarded for error in the admission
of evidence, it is here noted that admitted evidence, whether
competent or incompetent, must be considered in passing on
defendants’ motions under G.S. 15-173 for judgments as in case
of nonsuit. State ». Virgil, 263 N.C. 73, 188 S.E. 2d 777, and cases
cited; State v. Walker, 266 N.C. 269, 145 S.E. 2d 833; State v.
Cutler, 271 N.C. 379, 156 S.E. 24 679,

[4] Decision on this appeal turns on whether the court com-
mitted prejudicial error by admitting, over defendants’ objec-
tions, the testimony relating to the out-of-court identifications
on March 6th of the photographs of defendants, the album con-
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taining these photographs, and the in-court identifications of
defendants by Witt Martin, James Martin and Mrs. Carson.

Mrs. Carson was asked on direct examination whether she
could identify in court the two Negro men who had broken into
and entered the Carson-Martin residence. Counsel for each
defendant objected and requested an opportunity to “qualify”
the witness. In the absence of the jury, a voir dire hearing was
conducted. At the conclusion thereof, Judge May made and
entered the following findings of fact and conclusions of law,
iz,

“FINDINGS OF FACT

“1. In the absence of the jury, evidence was introduced,
at length, by the State and the witnesses offered by the State
were examined and cross-examined, both by the Solicitor for
the State and by counsel for the respective defendants, Willard
Moore and Richard Accor, with respect to an album containing
thirteen photographs.

“2, That the witness, Captain Eugene Posey, testified that
eleven photographs were removed from the police identification
files which had been made prior to March 4, 1963, and that on
March 5th, pictures were made of the defendants, Moore and
Accor; that these pictures were placed in the album in positions
Nos. 5 and 11.

“3, That there were no numbers, code, or otherwise placed
on said photographs to indicate who any particular person was
in a specified photograph; that each photograph was taken in
the identical location in the City of Gastonia Police Department
and that each person so photographed was taken from a front
view and a side view and furthermore that each person so
photographed had a chain around the neck with a placard
hanging down on the chest; that this chain and placard appeared
in each photograph and that the information contained on the
placard of all thirteen photographs was covered by tape and
unavailable to be seen or identified,

“4, That no photograph of either defendant was contained
in the album which was made on or prior to March 4, 1969, but,
in fact, the pictures or photographs of both defendants contained
in the album were made on the morning of March 5, 1969;
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that there was no marking or identification of any kind to
indicate what date any particular one of the thirteen photographs
had been made.

“5. That Mr. James Martin examined the album first
and did so alone and that no other member of the family or
any other person was present at the time he looked at the
album who might have influenced him in making or failing
to make an identification of either one or both of the defen-
dants.

“6. That this procedure was likewise followed when Mrs.
Witt Martin examined the album, when Mr. Witt Martin
examined the album, and Mrs. Elizabeth Martin Carson exam-
ined the album.

“7. That at the time the two defendants named above
were photographed on March 5, 1969, neither of said defendants
had counsel appointed by the Court or privately employed but
that at the time the officer, Captain Eugene Posey, first
approached the defendants, he read to them what he described
as their rights from a card which he was carrying on his person
which reads, as follows: ‘You have a right to communicate
with friends or relatives. You have a right fo counsel and if
yvou cannot afford counsel, the Court will appoint counsel for
you. You do not have to make any statement in the absence of
counsel, You are not compelled to answer any question and you
may stop answering questions at any time. Any statement or
admission made by you can be used against you.’

“8. That at the time they were photographed, neither
defendant was charged with the commission of any crime and
at the time they were advised of their rights, neither of the
defendants was advised that he was a suspect in this case but
rather the conversation with the police at the time concerned
investigation of an offense of receiving stolen goods, said goods
have (sic) been stolen as a result of a breaking and entering
of a residence, of which neither defendant is at this time presently
under indictment.

“9. At the time the photograph album was shown to the
Marting and Mrs. Carson, neither of the defendants had been
advised that the photographic album was being shown to the
Marting nor were either of the defendants present when the
photographic album was being shown to the Martins nor did
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either of the defendants at the time the photographic album was
being shown to the Martins have legal counsel, either appointed
or privately employed, present or elsewhere.

“10. That Captain Eugene Posey is an officer of the City
of Gastonia Police Department, particularly charged with the
responsibility of being the head of the City Detectives, and, as
such, is directly responsible to the Chief of Police of the City
of Gastonia and works for him and under his direction and
supervision.

“11. That the pictures of all the thirteen persons in the
album were of adult male Negroes,

%12, That all of the photographs were identical in that they
constituted a photograph of the individual from the waist to and
above the top of his head, from the front view and the side
view.

“13. That the warrants for the defendants which were
issued in this case were issued based upon information and
identification received from Mr. and Mrs. Martin, Mrs. Eliza-
beth Martin Carson, and Mr. James Martin, said identification
having been made as a result of viewing the thirteen photo-
graphs in the album presented to them by Captain Posey and
Sergeant Mark Carswell on March 7 (sic), 1969.

“14, That the original identification of both of the defend-
ants, Moore and Accor, made by Mr. and Mrs. Witt Martin, Mr.
James Martin, and Mrs. Elizabeth Martin Carson were made
from the photographs contained in the album hereinabove
mentioned.

“15. That there was no police lineup arranged for the
identification of the defendants, Moore and Accor, in the sense
that any living person or persons were physically exhibited for
identification to Mr. and Myrs. Witt Martin, Mr. James Martin,
and Mrs. Elizabeth Martin Carson,

“CONCLURSIONS OF LAW

“Upon the foregoing Findings of Fact, the Court concludes
as a matter of law that the out-of-court identifications of the
defendants, Moore and Accor, by Mr. and Mrs, Witt Martin, Mr.
James Martin, and Mrs. Elizabeth Martin Carson were lawful.”
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Each defendant moved to suppress all evidence relating to
the photographs and all in-court identifications by persons whose
original identification was made on March 6th from the
photographs. During the voir dire hearing, and at the conclusion
thereof, defendants’ counsel contended, inter alia, (1) that the
photographs were taken in violation of G.S. 114-19; (2) that
the photographic identifications were illegal because there was
a “lineup in disguise” when counsel for defendants were not
present; (3) that the in-court testimony was “tainted” by the
March 6th identifications of the photographs; and (4) that
there was no evidence the photographs were taken “constitu-
tionally.”

G.S. 114-19 in part provides: “Every chief of police and
sheriff in the State of North Carolina is hereby authorized to
take, or cause to be taken, the fingerprints and photographs
of any person charged with the commission of a felony and of
any person who has been committed to jail or prison upon
conviction of a crime. No officer shall take the photograph
of a person arrested and charged with a misdemeanor, unless
such person is a fugitive from justice or unless such person
shall, at the time of arrest, have in his possession property or
goods reasonably believed by such officer to have been stolen,
or unless the officer has reasonable grounds to believe that such
person is wanted by the Federal Bureau of Investigation, the
State Bureau of Investigation or some other law enforcement
officer or agent.”

[5, 6] In view of the express finding that, “at the time they
were photographed, neither defendant was charged with the
commission of any crime,” G.S. 114-19 neither authorized nor
prohibited the taking of the fingerprints and photographs of
defendants. Moreover, we approve the holding in recent decisions
of the Court of Appeals (Chapman v. State, 4 N.C. App. 438,
166 S.E. 2d 873; State v. Strickland, 5 N.C. App. 338, 168 S.E.
2d 697) that this statute did not create an exclusionary rule of
evidence. State v. McGee, 214 N.C. 184, 198 S.E. 616, and cases
cited; 29 Am. Jur. 2d Evidence § 408.

[7] Judge May concluded that the “out-of-court identifications
of the defendants” from photographs were lawful. When consid-
ered with the court’s findings of fact, we interpret this conclusion
as a finding by the court that “the photographic identification
procedure” was not “so impermissibly suggestive as to give rise
to a very substantial likelihood of irreparable misidentification.”
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Simmons v. United States, 390 U.S, 377, 384, 19 L.ed. 2d 1247,
1258, 88 S. Ct. 967, 971. Cf. Stovall v. Denno, 388 U.S, 293, 301-
802, 18 L.ed. 2d 1199, 1206, 87 8. Ct. 1967, 1972. Although the
album was not included in the record on appeal, seemingly the
evidence on wvoir dire was sufficient to support this finding.
However, the court’s findings are not determinative of crucial
factual questions discussed below.

[8] When the State offers a witness whose testimony tends
to identify the defendant as the person who committed the
crime charged in the indictment, and the defendant interposes
timely objection and requests a voir dire or asks for an oppor-
tunity to “qualify” the witness, such voir dire should be conducted
in the absence of the jury and the competency of the evidence
evaluated. Upon such hearing, if the in-court identification by a
witness is challenged on the ground it is tainted by an unlawful
out-of-court photographic or corporeal identification, all relevant
facts should be elicited and all factual questions determined,
including those involving the defendant’s constitutional rights,
pertinent to the admissibility of the proffered evidence. Under
the circumstances of this case, we think the objections inter-
posed were sufficient to entitle defendants to an evaluation of
the competency of the evidence to which they objected with
reference to their Fourth Amendment and Sixth Amendment
rights. See State v. Pike, 273 N.C. 102, 159 S.E. 2d 334, and
cases cited; State v. Catrett, 276 N.C. 86, 171 S.E. 2d 398, and
cases cited.

No factual determination was made and meager evidence was
elicited with reference to whether either Accor or Moore was in
custody at the time of the photographic identifications. The few
fragments of evidence bearing thereon indicate Moore was
released but leave in doubt whether Accor was released after
they were fingerprinted and photographed on March 5th. How-
ever, defendants contend, based on United States v. Wade, 388
U.S. 218, 18 L.ed. 2d 1149, 87 S. Ct. 1926, and Gilbert .
California, 388 U.S. 263, 18 L.ed. 2d 1178, 87 S. Ct. 1951, that
the photographic identifications on March 6th constituted a
“critical stage” in the prosecution and that, because defendants
were not then represented by counsel, their Sixth Amendment
rights to counsel were violated. Since the question will probably
arise at the next trial, we deem it appropriate to consider this
contention.
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If either defendant was released without charge after his
fingerprints and photographs were taken, and was at liberty on
March 6th, there exists a unanimity of opinion to the effect
that his Sixth Amendment rights were not violated by the
absence of counsel when the photographic identifications were
made. Moreover, in our view, if either defendant was in actual
custody but with no charge against him related to the alleged
burglary when the photographic identifications were made
which led to the issuance of a warrant and his arrest on the
burglary charge, his Sixth Amendment rights were not violated
solely because he was not represented by counsel when such
photographic identifications were made. Pertinent decisions
include the following: United States ». Conway, 415 F, 2d 158
(3d Cir. 1969) ; United States v. Marson, 408 F. 2d 644, 649-650
(4th Cir. 1968) ; United States v. Bennett, 409 F. 2d 888 (2d
Cir. 1969) ; McGee v. United States, 402 F. 2d 434, 436 (10th
Cir. 1968) ; United States v. Cunningham, 423 F. 2d 1269 (4th
Cir. 1970). In Conway, the defendants were in custody when
the photographic identifications were made. In Marson, the
defendant was in custody when the photographic identifications
were made but it was held that, under Stovall v. Denno, supra,
Wade and Gilbert did not apply because the photographic iden-
tifications were made prior to those decisions. In Bennett and
McGee, it is unclear whether the defendant was in custody when
the photographic identifications were made. In Cunningham,
the defendant was not in custody when the photographic iden-
tifications were made. It is noted that in Thompson v. State,
451 P. 2d 704 (Nev. 1969), it was held in a split decision (three
to two) that Wade and Gilbert were applicable in respect of
photographic identifications when the defendant was in actual
custody. (Note: The dissenting opinion of Winter, J., in Marson,
is to the same effect.) However, in Thompson, the conviction
wag upheld on the ground there was evidence sufficient to
support the finding of the trial judge, made immediately after
a hearing held in the absence of the jury, that “the State had
proven by clear and convincing evidence that the in-court
identification was based on the prolonged and thorough obser-
vation of the robber at the holdup.”

[9] In our view, the doctrine of Wade and Gilbert should not
be extended to out-of-court examinations of photographs includ-
ing that of a suspect, whether the suspect be at liberty or in
custody. We shall adhere to this view unless and until the
Supreme Court of the United States enunciates such an extension
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of the Wade and Gilbert doctrine. Thus, the award of a new
trial herein is not based on the ground that defendants were not
represented by counsel on the occasion of the photographic
identifications on March 6th.

[4] Each defendant contends his photograph was taken when
he was being unlawfully detained by the police; and that, having
been obtained in violation of his rights under the Fourth and
Fourteenth Amendments to the Constitution of the United
States, the photograph was not admissible in evidence. He relies
largely on Duawvis v. Mississippi, 394 U.S. 721, 22 L.ed. 2d 676,
89 S. Ct. 1394.

In Davis, the police were investigating the rape of an
elderly woman by a young Negro. Davis, a 14-year-old youth,
had worked for the victim as a yardboy. Police officers, without
warrants, took twenty-fcur or more Negro youths, including
Davis, to police headquarters where each was questioned briefly,
fingerprinted, and then released without charge, As to Davis,
this occurred on December 3rd, at which time there was no
probable cause for his arrest. The State made no claim Davis
“voluntarily accompanied the police officers to headquarters
on December 3 and willingly submitted to fingerprinting.” (Our
italics.) Later, December 12th through December 14th, Davis
was confined and fingerprinted again. It was found that Davis’
fingerprints matched the latent prints taken from the window
of the victim’s home.

In Davis, the court held: (1) The taking of Davis’ finger-
prints during his illegal detention constituted an unreasonable
seizure of his person in violation of the Fourth Amendment;
and (2) that, notwithstanding its relevancy and trustworthiness
as an item of proof, the illegally seized evidence was inadmissible
at trial. The exclusionary rule, judicially declared by the Supreme
Court of the United States, renders inadmissible evidence ob-
tained in violation of a person’s constitutional rights and applies
equally to criminal prosecutions in State and Federal Courts.
Mr. Justice Brennan states as the reason therefor the following:
“The exclusionary rule was fashioned as a sanction to redress
and deter overreaching governmental conduct prohibited by the
Fourth Amendment. To make an exception for illegally seized
evidence which is trustworthy would fatally undermine these
purposes.” Id. at 724, 22 L.ed. 2d at 679, 89 S. Ct. at 1396.
Rejecting the argument “that the detention occurred during the
investigatory rather than accusatory stage and thus was not a
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seizure requiring probable cause,” Mr. Justice Brennan said:
“It is true that at the time of the December 3 detention the
police had no intention of charging petitioner with the crime
and were far from making him the primary focus of their
investigation. But to argue that the Fourth Amendment does
not apply to the investigatory stage is fundamentally to miscon-
ceive the purposes of the Fourth Amendment. Investigatory
seizures would subject unlimited numbers of innocent persons
to the harassment and ignominy incident to involuntary deten-
tion. Nothing is more clear than that the Fourth Amendment was
meant to prevent wholesale intrusions upon the personal security
of our citizenry, whether these intrusions be termed ‘arrests’
or ‘investigatory detentions.” Id, at 726, 22 L.ed. 2d at 680,
89 8. Ct. at 1397.

In accord with Davis: Bynum v. United States, 262 F. 24
465 (D.C. Cir. 1958), and Mills v. Wainwright, 415 F. 2d 787
(5th Cir. 1969), involving fingerprints; Bradford v. United
States, 413 F. 2d 467 (5th Cir. 1969), involving exemplars of
handwriting.

The evidence relating to the circumstances under which
the photographs were taken discloses the following:

Captain Posey testified he first saw Accor on March 5th
at his home on Middle Street; that he had opportunity to talk
with Accor’s mother and took her statement; that he read to
Accor from a card the Miranda warnings when ‘“we picked him
up”; and that Accor’s photograph was taken about 10:30 a.m.
He testified he went to Moore’s home; that Moore was mot at
home and that he talked with Moore’s mother; that he did not
pick up Moore but ‘“left word”; that Moore was brought into
his (Posey’s) office by another officer “near dark on the 5th”;
and that he advised Moore of his rights by reading the Miranda
warnings from the same card.

When defendants were picked up, brought in, fingerprinted
and photographed, no warrants had been issued for their arrest;
there was no evidence sufficient to support a finding of probable
cause of their guilt of any crime; and there was no evidence
that either defendant woluntarily accompanied the officers to
the police department.

Nothing in the record suggests that Accor consented at any
time to the taking of his photograph.

[10, 111 Captain Posey testified he asked Moore if he had ‘“‘any
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objections for us fingerprinting and photographing him”; that
Moore said, “he did not”; and “that’s when I taken his picture.”
Whether this statement attributed to Moore was made
voluntarily, understandingly and intelligently was for factual
determination by the court in the light of all the circumstances.
State v. Moore, 275 N.C. 141, 166 S.E. 2d 53, and cases there
cited. The court did not make such a factual determination. The
burden was upon the State to establish a waiver by Moore of
his Fourth Amendment rights. State v. Little, 270 N.C. 234, 154
S.E. 2d 61, and cases cited. He had been picked up and brought
to the police station, without a warrant and without probable
cause. Although the Miranda warnings were read to him, he
was not advised he was free to leave police headquarters without
submitting to the taking of his fingerprints and photographs.
Nothing else appearing, it would seem unreasonable under these
circumstances to infer that Moore’s response “was sufficiently
an act of free will to purge the primary taint” of the unlawful
seizure, Wong Sun v. United States, 871 U.S. 471, 486, 9 L.ed. 2d
441, 454, 83 S. Ct. 407, 416-417.

Captain Posey testified that, when Accor’s picture was
taken, Accor was under arrest for the misdemeanor of receiving
stolen goods. However, the record contains no warrant with
reference to such a charge, Nor does it contain evidence relating
to such a charge. Testimony that Accor was under arrest for
receiving stolen property is in conflict with the court’s finding
that “neither defendant was charged with the commission of any
crime and at the time they were advised of their rights, neither
of the defendants was advised that he was a suspect in this
case but rather the conversation with the police at the time
concerned tnwvestigation of an offense of receiving stolen goods,
said goods having been stolen as a result of a breaking and
entering of a residence, of which neither defendant is at this
time presently under indictment.” (Our italics.)

Since each defendant was picked up and brought to police
headquarters without a warrant and without probable cause,
the burden was on the State to disclose fully and fairly all facts
and circumstances surrounding their seizure and show compli-
ance with defendants’ Fourth Amendment rights. State v. Litile,
supra; Beck v. Ohio, 379 U.S. 89, 13 L.ed. 2d 142, 85 S. Ct. 223;
State v. Morales, 176 N.W. 2d 104 (Minn. 1970).

[12] The evidence is silent as to the circumstances under which
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defendants were picked up and brought to police headquarters.
The court made no finding that photographs of defendants were
lawfully obtained. Nor was there evidence sufficient to support
such a finding. In the absence of such evidence and findings,
it must be assumed that each defendant was being unlawfully
detained when his photograph was taken. Thus, the photographs
and evidence relating thereto, when offered by the State and
objected to by defendants, were inadmissible at trial. The proba-
tive impact of the album and the testimony relating to the
identifications of the photographs of defendants was more
prejudicial to defendants than the testimony alone would have
been. The jury could see that the men on trial were the men
whose photographs were identified on March 6th by Witt Martin,
James Martin and Mrs. Carson, This very fact would tend to
divert attention from the crucial question, that is, whether
defendants or either of them was in the Carson-Martin residence
during the early hours of March 4th.

[13] On this record, we must assume that the photographs
were taken in violation of defendants’ Fourth Amendment rights.
While this rendered these photographs and the evidence relating
thereto inadmissible at trial when offered by the State and
objected to by defendants, it did not necessarily follow that the
in-court identifications were incompetent. Defendants challenged
the in-court identification testimony on the ground it was tainted
by the out-of-court photographic identifications. This raised a
question of fact for determination by the court at the conclusion
of the woir dire hearing. Bradford v. United States, supra, at
472. The court made no finding of fact purporting to resolve
this question. The admissibility of the in-court identifications
depended upon whether the State was able to satisfy the court
“by clear and convincing evidence,” United States v. Wade, supra
at 239, 18 L.ed. 2d at 1164, 87 8. Ct. at 1939, that the in-court
identifications were of independent origin, that is, based on
observations made at the scene of the burglary and untainted by
any illegality underlying the photographic identifications.

In State v. Blackwell, 276 N.C. 714, 174 S.E. 2d 534, the
prosecutrix identified the photograph of the defendant as that
of one of three persons who had raped her. There was no
evidence as to when and under what circumstances the photo-
graphs were taken, The photograph was picked out by the
prosecutrix from a number of pictures exhibited to her. At trial,
the defendant interposed no objection when the State offered



N.C.] SPRING TERM 1970 85

State v. Accor and State v. Moore

the in-court identification of the defendant by the prosecutrix.
The evidence relating to the out-of-court and apparently pre-
arrest identification of the defendant’s photograph by the
prosecutrix was elicited on cross-examination by the defendant’s
counsel. Branch, J., for this Court, calling attention to the
Wade and Gilbert decisions, noted: “In Wade, the defendant’s
counsel moved to strike the courtroom identification after the
confrontation testimony was elicited on cross-examination. In
Gilbert, defendant’s counsel moved, in the absence of the jury,
to strike as soon as the in-court testimony was offered. In the
instant case no such motion was ever made.”

In the present case, each defendant consistently objected
to the in-court identification testimony of Witt Martin, James
Martin and Mrs. Carson; objected to all testimony relating to the
out-of-court identification of the photographs of defendants by
these witnesses; and objected to the introduction of the album.
For error in the admission thereof, each defendant must be
awarded a new trial. Adams v. United States, 399 F. 2d 579
(D.C. Cir, 1968).

At such new trial, when the State offers the testimony of Witt
Martin, James Martin and Mrs. Carson, or any one or more of
them, to identify defendants as the persons who burglarized
their residence on March 4th, and defendants object to such
in-court identifications and request a voir dire hearing, the court
must determine de novo whether defendants or either of them
were unlawfully detained at the Gastonia Police Station when
their fingerprints and photographs were taken. In making this
determination, the court will consider any evidence that may be
offered by the State tending to show defendants or either of
them waived their Fourth Amendment rights and voluntarily,
understandingly and intelligently consented to their being pho-
tographed at the Gastonia Police Station. Irrespective of its
determination as to whether defendants or either of them were
unlawfully detained when the photographs were taken, the court
must determine upon the evidence then before it whether “the
photographic identification procedure” was ‘“so impermissibly
suggestive as to give rise to a very substantial likelihood of
irreparable misidentification.” Simmons v. United States, supra.
Whatever the indicated prior determinations may be with ref-
erence to the out-of-court photographic identifications, the court
must make an additional factual determination as to whether
the State has established by clear and convincing proof that the
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in-court identifications were of independent origin and were
untainted by the illegality, if any, underlying the photographic
identifications.

Upon the present record, we are unable to say that the
State has shown “beyond a reasonable doubt that the error
complained of did not contribute to the verdict obtained.”
Chapman v. California, 386 U.S. 18, 24, 17 L.ed. 2d 705, 710, 87
S. Ct. 824, 828. The testimony of the eyewitnesses is the only
evidence offered by the State that tends in any way to identify
defendants or either of them as the persons who committed the
burglary charged in the bill of indictment.

Since a new trial is awarded on the grounds stated above,
we do not discuss defendants’ contention, based on numerous
exceptions, that the comments and conduct of the State through-
out the trial were calculated to and had the effect of depriving
defendants of a fair and impartial trial. We express the hope
that the manner in which the next trial is conducted will afford
no basis for such a contention.

New trial,

IN RE: WILL OF WILLIAM FARR
No. 51
(Filed 81 July 1970)

1. Wills §§ 22, 23, 29— caveat proceeding — legal effect of revoked codicil
— mental capacity of testator — instructions

In a caveat proceeding brought by testator’s wife to challenge on
grounds of mental incapacity and undue influence a codicil which
revoked two articles of testator’s will bequeathing property to the wife,
the statute providing that a subsequent codicil executed by testator,
which codicil revoked the codicil challenged by testator, did not have
the legal effect of reinstating the revoked articles of the will, G.S.
31-5.8, held irrelevant to the issue of testator’s mental capacity, the
testator’s failure to reinstate the revoked articles merely indicating an
ignorance of the law; consequently, the trial court properly refused
(1) to instruct the jury on the statute and (2) to permit caveator to
argue the statute to the jury.

2. Wills §§ 8, 29— reingtatement of bequest revoked by codicil

Where testator’s codicil No. b revoked Articles Four and Thirteen
of the original will, the Articles Four and Thirteen were not reinstated
by codicil No, 6 which revoked codicil No. 5; the Articles could be
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reinstated only by a reexecution of the will or by incorporating the
previously revoked Articles by reference in codicil No. 6.

3. Wills § 22—testamentary capacity — ignorance of technical statute

Mere ignorance of a technical statute relating to wills does not
evidence a lack of testamentary capacity.

4. Wills § 19— validity of will — testator’s ignorance of law

In the absence of fraud, a testator's misunderstanding of the legal
effect of a will or codicil does not ordinarily affect its validity.

5. Wills § 28— construction of will — admissibility of evidence

Evidence cannot be heard to explain, add to, take from, modify,
or contradict a will when its terms plainly indicate the testator’s purpose
as to persons or things mentioned in it.

6. Wills § 24— caveat proceeding — instructions to jury on effect of their
verdict

The jury in a caveat proceeding could not properly base its findings
upon the legal consequences of its verdict, since the legal consequences
could not be known prior to the jury’s determination of the true facts.

7. Wills § 24— caveat proceedings — speculative issues — instructions to
jury
In a caveat to a will, the jurors should not be deflected from their
functions of ascertaining the facts from the evidence by speculations
as to whether the decedent’s estate would be distributed more equitably
under the instrument propounded or according to the laws of intestate
succession.

8. Trial § 11— unwarranted remarks of counsel

When the remarks of counsel are not warranted by either the
evidence or the law, or are calculated to mislead or prejudice the jury,
it is the duty of the judge to interfere. G.S. 84-14.

ON certiorari to review the decision of the Court of Appeals
reported in 7 N.C. App. 250.

This proceeding is a caveat to an instrument, executed on
22 February 1966, which was probated as the fifth codicil to the
will of William Farr (Farr), who died 15 May 1966, two months
before his ninety-first birthday. Seven documents, which pur-
ported to be his will and six codicils thereto, were probated in
common form on 24 May 1966. Caveator is Farr’s widow, Alice
M. Farr, whom he married 27 November 1947. Propounders are
Wachovia Bank and Trust Company (the executor named in the
will) and the children of Farr by his first marriage.

In the will, executed 17 August 1961, Farr made specific
bequests to his wife and to each of his eight children. By Article
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Four he bequeathed to his wife the sum of $10,000.00, one-half
of his books, and all his household furniture and personal effects
not otherwise specifically devised. He also directed his executor
to pay any indebtedness against property held by him and his
wife as tenants by the entireties. By Article Thirteen he
bequeathed and devised 40% of his residuary estate to his wife,
20% to his son, William, and 10% to each of his four daughters.

On the day he executed his will, Farr also executed the
first codicil to it in order to include an omitted legacy. There-
after, on 21 November 1963, 28 September 1964, and 18 March
1965, he executed codicils in which he altered, revoked, or made
additional bequests to children or grandchildren. On 22 February
1966, while a patient in the hospital, Farr formally executed
the instrument in question, which was prepared by his attorney
and entitled “Codicil.” It purported to revoke Articles Four and
Thirteen of the will made 17 August 1961 and to substitute new
articles therefor. In new Article Four, Farr omitted the
$10,000.00 legacy to Alice Farr and bequeathed his books,
household furniture, and personal effects to his son, William,
who was directed to divide and deliver one-third of the property
to Alice Farr and the balance to four named daughters. By
new Article Thirteen, Farr bequeathed and devised 20% of
his residuary estate to Alice Farr, 16% to his son, William, and
16% to each of four named daughters,

On 15 March 1966, approximately three weeks after he
went home from the hospital, Farr sent for his former secretary
and dictated to her the sixth (and last) codicil to his will. In his
presence and using his typewriter, she typed the dictation at
the bottom of the page on which the fifth codicil had been
written. The following evening she and two others witnessed
Farr’s execution of the instrument. In it Farr recited that he
found errors in the codicil of 22 February 1966 “that would cause
much trouble and loss to correct”; that he had in mind his
promise to his son, William, to make no changes in that codicil
but, considering the best interest of his wife and eight children,
he did “revoke and cancel the attached codicil dated February
22, 1966.”

On 7 August 1968, Alice M. Farr filed a caveat to the fifth
codicil. She alleged that Farr lacked testamentary capacity when
he executed the instrument and that its execution was procured
by the undue influence of two of his children, William Farr II,
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and Frances Farr Plunkett. The action was tried at the 20
January 1969 Civil Session of the Superior Court of Buncombe
County by Snepp, J., and a jury. Propounders and caveator
offered evidence tending to establish their respective conten-
tions.

In apt time caveator requested the court to instruct the
jury as follows: “G.S. 31-5.8 provides: ‘No will or any part
thereof, which shall be in any manner revoked can be revived
otherwise than by a reexecution thereof, or by the execution of
another will in which the revoked will or part thereof is incor-
porated by reference.” Therefore the court instructs you that
the execution of the last paper writing dated March 16, 1966,
did not have the legal effect of reviving paragraphs Four and
Thirteen of the paper writing dated August 17, 1961.” This
requested instruction was refused and caveator excepted.

During his argument to the jury, counsel for caveator
proposed to read the provisions of G.S. 31-5.8 and to argue in
connection therewith that Farr’s failure to revive Articles Four
and Thirteen of his original will by incorporating them in the
codicil of 16 March 1966 was a circumstance bearing upon his
mental capacity on 22 February 1966. Propounder objected to
any reference by caveator’s attorney to G.S, 81-5.8. The objection
was sustained, and the court instructed the jurors that the legal
effect of their verdict upon the distribution of Farr’s estate
was no concern of theirs. Caveator again excepted.

The verdict established (1) that the will and the six
codicils propounded were executed in accordance with legal
formalities; (2) that Farr had testamentary capacity when he
executed the codicil dated 22 February 1966 and its execution
was not procured by undue influence; and (3) that the seven
documents propounded for probate constituted Farr’s last will
and testament.

From the judgment entered on the verdict caveator appealed
to the Court of Appeals. She assigned as error, inter alia, the
refusal of the trial judge (1) to instruct the jury as requested
and (2) to permit her counsel, in his argument to the jury, to
discuss the legal effect of G.S. 81-5.8 upon the distribution of
Farr’s estate and to argue that his failure to take into account
the provisions of this statute was indicative of a lack of testa-
mentary capacity on February 22, 1966.
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The Court of Appeals held that G.S. 31-5.8 was not relevant
to the issues which “related only to the formal execution of the
will and to the physical and mental condition of Mr. Farr and
to the influences which might have been exerted upon him to
make the codicil dated 22 February 1966’ ; that “[i]t was not
necessary for the jury to be instructed as to the legal effect of
the codicil dated 16 March 1966; and that Judge Snepp had
correctly refused to instruct the jury that the codicil dated 16
March 1966 did not revive Articles Four and Thirteen of the
original will. Then, after noting caveator’s argument that Farr
was ignorant of the provisions of G.S. 81-5.8 when he executed
the codicil dated 16 March 1966 and that his ignorance ‘“‘was
some evidence of a lack of mental capacity to execute the codicil
dated 22 February 1966,” the Court of Appeals held: “. .. [I]t
was error for the trial judge to prevent counsel for the appellant
from arguing G.S, 31-5.8 to the jury. ... [T]he caveator may
present to the jury evidence of events which have a bearing on
the mental capacity of the testator, both before and after the
instrument is executed as long as it tends to shed light upon
the mental capacity of the testator at the time he made the
instrument.”

The decision of the Court of Appeals was that caveator
was entitled to a new trial. Propounders petitioned this Court for
certiorari, and the petition was allowed.

Bennett, Kelly & Long and Hendon & Carson for caveator-
appellee.

Landon Roberts; Van Winkle, Buck, Wall, Starnes and
Hyde; and Williams, Morris and Golding for propounder-appel-
lants.

SHARP, J.

[11] The question presented is whether the application of G.S.
31-5.8 to instruments constituting the will of Farr, and its
effect upon the distribution of his estate, were relevant to the
issue of his mental capacity at the time he executed the fifth
codicil. The Court of Appeals held that G.S. 31-5.8 was “not
relevant to the theory of the trial” and that Judge Snepp was
correct when he instructed the jurors that they were not
concerned with the legal effect of their verdict and refused to
instruct that the sixth codicil did not revive Articles Four and
Thirteen of the original will. Yet, at the same time, the Court
of Appeals held that the trial judge committed error entitling
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caveator to a new trial when he prevented her counsel from
arguing G.S. 31-5.8 to the jury. As counsel for propounders
and caveator all agree, these two rulings are fundamentally
inconsistent. Either the legal effect of the statute was a matter
for the jury’s consideration under proper instructions from the
court or caveator’s attorney was not entitled to argue its effect
to the jury.

[2] The consequence of Farr’s fifth codicil, executed 22 Feb-
ruary 1966, was to revoke Articles Four and Thirteen of the
original will and to substitute different provisions for them, The
effect of the sixth codicil was to revoke the fifth, However,
Articles Four and Thirteen of the will were not reinstated by
the revocation of codicil No. 5 which had nullified them. Under
G.S. 31-5.8, Farr could have revived Articles Four and Thirteen
only by a reexecution of the will or by incorporating the pre-
viously revoked articles by reference or restatement in the sixth
codicil. 1 Wiggins, Wills and Administration of Estates in North
Carolina § 94 (1964); 381 N.C.L. Rev. 448 (1953). ‘“Under
statutes making reexecution essential to revival, the mere revo-
cation of a subsequent will does not revive a prior will, even
though the testator so intended. .. .” 95 C.J.S. Wills § 301(3)
(1957). Accord, Osborn v. Rochester Trust and Safe Deposit
Company, 209 N.Y. 54, 102 N.E. 571; In Re Levin’s Will, 208
N.Y.S. 2d 731; In Re Moffat’s Estate, 158 N.Y.S. 2d 975. See
Estate of Eberhardt, 1 Wis. 2d 439, 85 N.W. 2d 483; Poindexter
v. Jones, 200 Va. 372, 106 S.E. 2d 144; Annot., 162 A.L.R. 1076,
28 A.L.R. 921,

The result of codicils five and six is that Farr’s widow
takes nothing under his will and he died intestate as to his
residuary estate, of which she is entitled to receive one-third.
G.S. 29-14(2). Had the jury invalidated codicil No. 5 upon
either of the grounds alleged caveator would have taken under
Articles Four and Thirteen of the will. She contends that G.S.
84-14 authorized her counsel to argue to the jury “the whole
case as well of law as of fact,” and that the jurors should have
been informed of the consequences of their verdict to her if it
validated the fifth codicil. Specifically, she asserts that her
counsel should have been allowed to argue (1) that Farr’s will
and codicils show that he did not intend to die intestate as to
any of his property and that he had intended to make a specific
provision for her; and (2) that his “lack of capacity to do what
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he obviously intended to do on March 16, 1966” was relevant
upon the question of his mental capacity on 22 February 1966,
the day he executed the fifth codicil. These contentions cannot
be sustained.

f3] It would be an astonishing assertion—fraught with danger
to members of the legal profession as well as the laity—were
we to hold that mere ignorance of a technical statute relating to
wills evidenced a lack of testamentary capacity. We do not so
hold.

[1, 41 There is in the transcript no evidence tending to estab-
lish Farr’s knowledge or lack of knowledge of the existence
or effect of G.S. 31-5.8 at the time he executed his last two
codicils. However, he was not a lawyer and, from the circum-
stances attendant, it is reasonable to infer that when he executed
the sixth codicil he intended to reinstate original Articles Four
and Thirteen of his will, and that he thought he had done so.
The will and all previous codicils to it had been prepared by
Farr’s attorney ; the sixth he dictated himself. A layman, ignorant
of G.S. 31-5.8, might be expected to assume that if he revoked
codicil No. 5 (which had canceled two specific provisions of hig
will) the revocation would revive those previously revoked pro-
visions. See Marsh v. Marsh, 48 N.C. 77; Wiggins, supra, § 94 at
p. 260. Farr’s failure to accomplish this purpose by the means
he employed (the sixth codicil) indicates not a lack of mental
capacity but ignorance of the law and a mistaken belief as to
the legal consequences of his act. However, in the absence of
fraud, a testator’s misunderstanding of the legal effect of a
will or codicil will not ordinarily affect its validity. In Re Will
of Cobb, 271 N.C. 307, 156 S.E. 2d 285. “To recognize the
testator’s misunderstanding of the legal provisions of his will
as a sufficient basis for contest would be to subject a majority
of wills to the possibility of attack by disgruntled and disap-
pointed heirs.” 1 Wiggins, supra, § 67. Accord, 1 Bowe-Parker:
Page on Wills § 13.6 (1960).

The words which Farr used in his last two codicils are
clear, concise, and create no ambiguity. They leave ‘“no doubt
as to what he meant, looking to the plain legal import of the
terms he employed to express his purpose in the will. . . .

[5] “Evidence cannot be heard to explain, add to, take from,
modify, or contradict a will when its terms plainly indicate the
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testator’s purpose as to persons or things mentioned in it. . . .
Any other rule would place it practically within the power of
interested persons to make a testator’s will, so as to meet the
convenience and wishes of those who might claim to take under
it.” MeDaniel v. King, 90 N.C. 597, 602,

[6, 71 Whether the instruments propounded — particularly
codicil No. 5—constituted the will of Farr depended upon the
jury’s answers to the specific questions posed by the issues. The
jury could not properly base its findings upon the legal conse-
quences of its verdict, for the legal consequences of the verdict
could not be known prior to the jury’s determination of the true
facts. We have held that the jury in a criminal case is not entitled
to know the possible punishment for the various crimes included
in the bill of indictment upon which a defendant is being tried.
State v. Rhodes, 275 N.C. 584, 169 S.E. 2d 846. The quantum
of punishment which a guilty verdict will authorize the judge
to impose is totally irrelevant to the issue of a defendant’s guilt,
and the minds of the jurors should not be diverted from the
question of guilt or influenced by speculation as to the amount
of punishment a defendant could or should receive. Similarly, in
a caveat to a will, the jurors should not be deflected from their
funection of ascertaining the facts from the evidence by specula-
tiong as to whether the decedent’s estate would be distributed
more equitably under the instrument propounded or according
to the laws of intestate succession.

[81 G.S. 84-14, which provides that “[iln jury trials the
whole case as well of law as of fact may be argued to the jury,”
does not authorize counsel to argue law which is not applicable to
the issues, for such arguments “could only lead to confusion in
the minds of the jury.” State v. Crisp, 244 N.C, 407, 412, 94 S.E.
2d 402, 406. When the remarks of counsel are not warranted by
either the evidence or the law, or are calculated to mislead or
prejudice the jury, it is the duty of the judge to interfere.
Jenkins v. Hines Co., 264 N.C. 83, 141 S.E. 2d 1; State v. Howley,
220 N.C. 113, 16 S.E. 2d 705.

We hold that Judge Snepp ruled correctly, both when he
declined to instruct the jury as to the provisions of G.S. 31-5.8
and when he refused to permit counsel for caveator to argue the
statute to the jury. The decision of the Court of Appeals that
caveator is entitled to a new trial is

Reversed.
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JIMMY RAY SUTTON v. MARVIN DUKE, KINSTON FERTILIZER
COMPANY, aAND SEABOARD COAST LINE RAILROAD COMPANY

No. 40
(Filed 28 August 1970)

Pleadings § 19; Rules of Civil Procedure § 12— abolishment of demurrer
— failure to state a claim — motion to dismiss

The demurrer has been abolished by Rule 7(c) of the new Rules
of Civil Procedure; when, however, a pleader has failed “to state a
claim upon which relief can be granted,” his adversary is now permitted
by Rule 12(b)(8) to assert that defense either in a responsive pleading
or by motion to dismiss.

Pleadings § 26; Rules of Civil Procedure § 12— demurrer under former
statute — treatment as motion to dismiss

A demurrer interposed under [former] G.S. 1-127(6) on the ground
that the alleged acts and omissions of defendants, if they constituted
negligence, were not a proximate cause of plaintiff’s injuries will be
treated as a motion to dismiss under Rule 12 (b)(6) in this appeal
heard after the effective date of the new Rules of Civil Procedure.

Rules of Civil Procedure § 8— adoption of “notice pleading”

By repealing G.S. 1-122, which required a complaint to state “the
facts constituting a cause of action,” and substituting in lieu thereof
the requirement of Rule 8(a)(1) that a ‘“claim for relief” shall be
stated with sufficient particularity to give notice of the events intended
to be proved showing that the pleader is entitled to relief, the legislature
intended to relax somewhat the strict requirements of detailed fact
pleading and to adopt the concept of “notice pleading.”

Rules of Civil Procedure § 8— specificity of complaint — corresponding
federal rule

North Carolina Rule of Civil Procedure 8(a)(l) requires the
complaint to contain a more specific statement, or notice in more detail,
than that required by corresponding Federal Rule 8(a) (2).

Rules of Civil Procedure §§ 8, 86— sufficiency of pleadings — federal
and New York decisions

While the variant language in the North Carolina, New York and
federal rules as to pleadings prevents the assumption that the legislature
adopted Rule 8(a)(1) with the judicial construction which had been
placed upon either the New York or the federal counterpart, since the
federal and New York rules are the source of the North Carolina Rules
the Supreme Court will look to the decisions of those jurisdictions for
guidance in developing the philosophy of the new rules,

Rules of Civil Procedure § 8— notice theory of pleading — sufficiency
of complaint

Under the “notice theory of pleading” a statement of claim is
adequate if it gives sufficient notice of the claim asserted to enable
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7.

8.

10.

11.

12.

13.

the gdvgrse party to answer and prepare for trial, to allow for the
application of the doctrine of res judicate, and to show the type of case
brought.

Rules of Civil Procedure § 12— motion to dismiss — motion for more
definite statement

. Mere vagueness or lack of detail is not ground for a motion to
dismiss, but such a deficiency should be attacked by a motion for a
more definite statement.

Rules of Civil Procedure § 8— dismissal for failure to state a claim

A complaint should not be dismissed for failure to state a claim
unless it appears to a certainty that plaintiff is entitled to no relief
under any state of facts which could be proved in support of his claim.

Rules of Civil Procedure § 8— dismissal of complaint — disclosure of
affirmative defense or facts denying right to relief

If the complaint discloses an unconditional affirmative defense
which defeats the claim asserted or pleads facts which deny the right
to any relief on the alleged claim it will be dismissed.

Rules of Civil Procedure § 8— sufficiency of complaint — Rule 8 (a)(1)

Under the “notice theory” of pleading contemplated by Rule
8(a) (1), detailed fact-pleading is no longer necessary, and a pleading
complies with the rule if it gives sufficient notice of the events or
transactions which produced the claim to enable the adverse party to
understand the nature of it and the basis for it, to file a responsive
pleading, and — by using the rules provided for obtaining pretrial
discovery — to get any additional information he may need to prepare
for trial,

Rules of Civil Procedure § 12— motion to dismiss — when allowed

The motion to dismiss, while performing the function of the
demurrer under the former practice, will only be allowed when, under
the former practice, a demurrer would have been sustained because
the complaint affirmatively disclosed that plaintiff had no cause of
action against the defendant,

Rules of Civil Procedure § 12— motion to dismiss — statement of
defective claim vs. defective statement

The motion to dismiss under Rule 12(b)(6) may be successfully
interposed to a complaint which states a defective claim or cause of
action but not to one which was formerly labeled a “defective statement
of a good cause of action.”

Animals § 3— failure to close gate to pony enclosure — foreseeable
consequences

One who fails to close the gate which provides ingress and egress
to an enclosure in which he knows a pony is kept can reasonably
anticipate that it will escape and run at large and can reasonably
foresee the probability that the animal will go upon a nearby highway
and cause injury to travelers and vehicles thereon.



96 IN THE SUPREME COURT [277

Sutton v. Duke

14. Negligence § 8— proximate cause

In this jurisdietion, to warrant a finding that negligence, not
amounting to a wilful or wanton wrong, was a proximate cause of an
injury, it must appear that the tort-feasor should have reasonably
foreseen that injurious consequences were likely to follow from his
negligent conduct.

15. Negligence § 9— proximate cause -— foreseeability

It is not necessary that a defendant anticipate the particular con-
sequences which ultimately result from his negligence, it being required
only that a person of ordinary prudence could have reasonably foreseen
that such a result, or some similar injurious result, was probable under
the facts as they existed.

16. Animals § 3; Rules of Civil Procedure § 8— pony roaming at large —
escape by mules from enclosure — collision by metorist with mule —
sufficiency of complaint under new Rules of Civil Procedure

Allegations that defendants negligently left open the gate to an
enclosure wherein a pony was customarily retained, enabling the pony
to escape and run at large, that the pony went some 500 yards to a
lot where some mules were enclosed, that the mules became so excited
by the pony outside their enclosure that they broke out, and that one
of the mules wandered onto the highway three-fourths of a mile away
and caused the collision in which plantiff was injured, held sufficient
to withstand defendants’ motion to dismiss pursuant to Rule of Civil
Procedure 12(b)(6), notwithstanding on the basis of the facts alleged
it would seem that the “mule delivery” was a consequence of the pony’s
escape which could not reasonably have been foreseen, since it cannot
be said on the basis of the pleadings alone that plaintiff cannot prove
otherwise or that he can prove no facts which would entitle him to
recover from defendants, or some of them, for the damages resulting
from the collision.

ON certiorari to review the decision of the Court of Appeals
reported in 7 N.C. App. 100,

At the October 1969 Session of Greene, defendants demurred
to plaintiff’s complaint (filed 27 June 1969) upon the ground
that it failed to state a cause of action. Hubbard, J., sustained
the demurrers and dismissed the action. In an opinion filed 31
December 1969 the Court of Appeals reversed; upon defendants’
petition we allowed certiorari.

In summary the complaint alleges: About 9:20 p.m. on 22
April 1967 plaintiff’s automobile, which he was operating at 50
MPH on Rural Paved Road 1745 in Greene County, collided with
a mule which belonged to W. 1. Herring. The mule was at large
in consequence of the following series of events. Defendant
Marvin Duke, the president of defendant Kinston Fertilizer
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Company, owned a white pony. On 22 April 1967, and for some-
time prior thereto, the pony was kept about 100 feet from Road
No. 1745 within a one-acre enclosure on the premises of defendant
Fertilizer Company. Inside the fenced area were storage and
other facilities used by Fertilizer Company for business purposes.
The tracks of defendant Seaboard Coast Line Railroad ran beside
the enclosure, and a spur track extended into the stockade
through a gate. From time to time defendant Railroad delivered
fertilizer and other supplies over the spur track to Fertilizer
Company’s storehouse in the enclosure,

All defendants and their agents knew that the pony was
kept within the fenced area and that it would likely run at large
if the gate was left open. On 22 April 1967 defendant Railroad
delivered a carload of materials and supplies to Fertilizer Com-
pany, and “the defendants jointly and severally through their
respective servants and agents and the said Marvin Duke,
individually, said agents and servants then and there acting
within the scope of and pursuant to their employment, did
negligently and carelessly and unlawfully leave the gate to the
enclosure wherein said pony was customarily retained, open,
enabling said pony to escape and run at large.”

On the opposite side of Road No. 1745, about 500 yards
from the enclosure where the white pony was kept, Mr. Herring
maintained an enclosure in which he kept four mules. Just
before 8:00 p.m. on 22 April 1967, the pony, which was “being
negligently permitted to run at large,” came to the vicinity of
the mule lot. There the pony ‘“did agitate, excite, and attract
said mules . . . in such a way that the said mules were caused
to break down and break out of the Herring enclosure.” There-
after three of the mules ran at large, and plaintiff struck one
of them at a point about three-fourths of a mile from the place
where the animals were customarily retained and about 300
feet south of the intersection of N. C. Highway No. 91 with
Rural Paved Road No, 1745. Plaintiff, traveling north, met and
passed an automobile with its headlights burning. As the two
cars came abreast, plaintiff saw a mule standing in his lane
of traffic. Despite his efforts to avoid striking the mule, he
collided with it. The collision wrecked his car and caused him
serious and permanent personal injuries. He was damaged in
the sum of $150,000.00.
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Defendants demurred to the complaint upon the ground that
their alleged acts and omissions, if they constituted negligence,
were not a proximate cause of plaintiff’s injuries.

Lewis and Rouse for plaintiff appellant.

Barden, Stith, McCotter & Sugg and Aycock, LaRoque, Allen,
Cheek & Hines for Marvin Duke and Kinston Fertilizer Company,
defendant appellonts.

Sprwill, Trotter & Lane by John R. Jolly, Jr., for Seaboard
Coast Line Railroad Company, defendant appellant.

SHARP, J.

[11 The demurrer in this case was interposed under G.S.
1-127(6). This section was repealed by N. C. Sess. L. ch. 954,
§ 4 (1967), which enacted the new North Carolina Rules of
Civil Procedure (NCRCP). These rules became effective 1
January 1970 and were made applicable “to actions and pro-
ceedings pending on that date as well as to actions and proceed-
ings commenced on and after that date.” N.C. Sess, L. ch. 803
(1969). The decision of the Court of Appeals, which reversed
the trial court’s judgment sustaining the demurrer and dismiss-
ing the action, was filed 31 December 1969. Thus, this appeal
was caught in limine by Rule 7(c) which says, “Demurrers,
pleas and exceptions for insufficiency shall not be used.”

When, however, a pleader has failed “to state a claim upon
which relief can be granted,” his adversary is now permitted by
Rule 12(b) (6) to assert that defense either in a responsive
pleading or by motion to dismiss.

N.C.R. Civ. P, 12(b) is essentially a verbatim copy of Rule
12(b) of the Federal Rules of Civil Procedure (FRCP). In 2A
Moore’s Federal Practice § 12.08 (2d ed. 1968) (hereinafter
referred to as Moore) it is said: “The motion to dismiss under
Rule 12(b) (6) performs substantially the same function as the
old common law general demurrer., A motion to dismiss is the
usual and proper method of testing the legal sufficiency of the
complaint. For the purpose of the motion, the well-pleaded
material allegations of the complaint are taken as admitted; but
conclusions of law or unwarranted deductions of fact are not
admitted.” The question as to what should be done with demur-
rers arose immediately after the federal rules went into effect,
and the cases dealing with the problem generally treated the
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demurrer as a motion to dismiss under Federal Rule 12 (b) (6).
2 Moore § 7.06. “A motion to dismiss ‘for failure to state a claim
upon which relief can be granted’ is the modern equivalent of a
demurrer., Rule 12(b), Federal Rules of Civil Procedure as
amended and the Note thereto.” United Transport Serv. v.
National Mediation Board, 179 F. 2d 446 (D.C. Cir. 1948).

[2] Accordingly we treat the demurrer in this case as a motion
to dismiss under our Rule 12(b) (6) and consider whether plain-
tiff has stated in his complaint “a claim upon which relief can
be granted.” Qur general directive is Rule 8(a) (1), which re-
quires that any “pleading which sets forth a claim for relief . . .
shall contain (1) A short and plain statement of the claim
sufficiently particular to give the court and the parties notice of
the transactions, occurrences, or series of transactions or occur-
rences, intended to be proved showing that the pleader is entitled
to relief, and (2) A demand for judgment for the relief to which
he deems himself entitled. . . .”” (Emphasis added) This rule
replaces G.S. 1-122 (repealed 1 January 1970), which provided
that “the complaint must contain . . . a plain and concise state-
ment of the facts constituting a cause of action, .. .”

The North Carolina Rules of Civil Procedure are modeled
after the federal rules. 48 N.C.I. Rev. 636 (1970). In most
instances they are verbatim copies with the same enumerations.
Sizemore, 5 Wake Forest Intra. L. Rev, 1 (1969). However, our
Rule 8(a) (1) differs from corresponding Federal Rule 8(a) (2)
in that the latter requires only “a short and plain statement of
the claim showing that the pleader is entitled to relief.” To the
federal rule the legislature added the italicized portion of the
preceding quotation of our Rule 8 (a), and those words constitute
the difference in the two rules. There are also material differ-
ences between illustrative Federal Forms 9 and 10 and North
Carolina illustrative Forms 3 and 4. These forms each state a
claim for damages for personal injuries resulting from a
collision between an automobile and a pedestrian. North Carolina
Forms 8 and 4 contain allegations of the specific acts constituting
defendant’s negligence. Federal Forms 9 and 10 contain no such
specificity; they merely allege that at a designated time and
place “defendant negligently drove a motor vehicle against
plaintiff who was then crossing said highway.” N.C.R. Civ. P, 84
declares that Forms 8 and 4 and all the other forms of complaint
incorporated therein are “sufficient under these rules and are
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intended to indicate the simplicity and brevity of statement
which the rules contemplate.” This language is identical to that
of Federal Rule 84.

The italicized portion of our Rule 8(a) (1) (not included in
Federal Rule 8 (a) (2)) was probably taken from the New York’s
Civil Practice Law and Rules § 8013 (CPLR) (McKinney’s
Consolidated Laws of N. Y., Book 7B § 3018). See 48 N.C.L.
Rev. 636, 638, n. 15. Section 3013 says: “Statements in a
pleading shall be sufficiently particular to give the court and
parties notice of the transactions, occurrences, or series of
transactions or occurrences intended to be proved and the
material elements of each cause of action or defemse.” (Italics
ours.) The preceding words in italics were omitted from our
Rule 8(a) (1) and constitute the difference between it and New
York Rule 3013.

[3, 41 By repealing G.S. 1-122, which required a complaint to
state ““the facts constituting a cause of action,” and substituting
in lieu thereof the requirement that a “claim for relief” shall
be stated with sufficient particularity to give notice of the events
intended to be proved showing that the pleader is entitled to
relief, the legislature obviously intended to change our prior law,
We do not assume its choice of “new semantics” was either
accidental or casual. Considering the inspiration, origin, and
legislative history of the NCRCP and the absence from it of
the words “facts” and the phrase “facts constituting a cause
of action” we conclude that the legislature intended to relax
somewhat the strict requirements of detailed fact pleading and
to adopt the concept of “notice pleading.” However, the additional
requirements in our Rule 8(a) (1) manifest the legislative intent
to require a more specific statement, or notice in more detail,
than Federal Rule 8(a) (2) requires.

In 5 Wake Forest Intra. L. Rev. 1, 15, Professor James E.
Sizemore says that “[t]he North Carolina requirement was the
result of compromise between the drafting committee and prac-
ticing lawyers on the General Statutes Commission who wanted
more specificity, especially in automobile cases, than Federal
Form 9 requires. The result is that under the directive of our
Rule 8(a) (1) a complaint need not be ag specific as under the
former practice, but it must be “to some degree more specific
than the federal complaint. The added degree of specificity is
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not readily determinable from the language of the rule itself.”
48 N.C.L. Rev. 636, 637.

As previously noted, the only appreciable difference between
our Rule 8(a) (1) and New York’s CPLR § 8013 is the latter’s
additional requirement that the statement of claim shall also
give notice of “the material elements of each cause of action or
defense.” The addition provides no basis for an argument that
our rule requires greater specificity in pleading than CPLR §
3013, 48 N.C.L. Rev. 636, 639. No doubt the draftsmen omitted
the “material elements” requirement from our rule in an effort
to discourage a judicial construction of Rule 8(a) (1) which
would retain the former rule that the cause of action consists of
facts alleged. Skipper v. Cheatham, 249 N.C. 706, 709, 107 S.E.
2d 625, 628. In contrast to § 3013 neither the North Carolina
nor federal rules incorporate the phrase ‘“‘cause of action.”
However, in the manner of their use, we can perceive no
substantial difference in the meaning of “cause of action” and
“claim for relief.” We agree with Siegel, the author of Practice
Commentary, CPLR, § 3013 that “the use of the ‘claim for relief’
phrase in the federal rules was not a rejection of ‘cause of
action’ as such,” but rather a rejection of pleading technicalities
identified with “cause of action” (technicalities such as ‘“evi-
dence” or ‘“‘ultimate facts,” “conclusions” or “facts sufficient
to constitute a cause of action”). N.Y. Civ. Prac. Law § 3013
(McKinney, 1969-70 Supplement, Book 7B).

[5] The variant language in the North Carolina, New York,
and federal rules prevents the assumption that the legislature
adopted our Rule 8(a) (1) with the judicial construction which
had been placed upon either the New York or the federal
counterpart. All changes in words and phrasing in a statute
adopted from another state or country will be presumed delib-
erately made with the purpose to limit, qualify, or enlarge the
adopted rule. 82 C.J.S. Statutes § 371, (1953). This is not to say,
however, that the “sizable body of case law” which the FRCP
and New York’s CPLR have produced should be ignored. On the
contrary, since the federal and, presumably, the New York rules
are the source of NCRCP, we will look to the decisions of those
jurisdictions for enlightenment and guidance as we develop “the
philosophy of the new rules.”

The attempts of the federal court to state the scope and
philosophy of their rules was summarized by Mr. Justice
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Black in Conley v. Gibson, 355 U.S. 41, 2 L. Ed. 2d 80, 78, S. Ct.
99, the case most frequently cited and quoted on the point we
consider here. Speaking for a unanimous Court, he said: “. . .
[TThe Federal Rules of Civil Procedure do not require a claimant
to set out in detail the facts upon which he bases his claim. To
the contrary, all the Rules require is ‘a short and plain statement
of the claim’ that will give the defendant fair notice of what
the plaintiff’s claim is and the grounds upon which it rests. The
illustrative forms appended to the Rules plainly demonstrate
this. Such simplified ‘notice pleading’ is made possible by the
liberal opportunity for discovery and the other pretrial proce-
dures established by the Rules to disclose more precisely the
basis of both claim and defense and to define more narrowly
the dispufed facts and issues.”” Id. at 47-48. Thus, under the
federal rules “a case consists not in the pleadings, but in the
evidence, for which the pleadings furnish the basis.” DeLoach
v. Crowley, Inec., 128 F. 2d 378 (5th Cir, 1941).

[6, 71 Under the “notice theory of pleading” a statement of
claim is adequate if it gives sufficient notice of the claim
asserted “to enable the adverse party to answer and prepare
for trial, to allow for the application of the doctrine of res
judicata, and to show the type of case brought. . ..” Moore §
8.13. “Mere vagueness or lack of detail is not ground for a
motion to dismiss.” Such a deficiency ““should be attacked by a
motion for a more definite statement.” Moore § 12.08 and cases
cited therein.

[8, 81 In further appraising the sufficiency of a complaint
Mr. Justice Black said, in Conley v. Gibson, supra at 45-46,
“IW]le follow, of course, the accepted rule that a complaint
should not be dismissed for failure to state a claim unless it
appears beyond doubt that the plaintiff can prove no set of
facts in support of his claim which would entitle him to relief.”
“This rule,” said the Court in American Dairy Queen Corpora-
tion v. Augustyn, 278 F. Supp., 717, “generally precludes dis-
missal except in those instances where the face of the complaint
discloses some insurmountable bar to recovery.” If the complaint
discloses an unconditional affirmative defense which defeats the
claim asserted or pleads facts which deny the right to any relief
on the alleged claim it will be dismissed. Moore § 12.08 summay-
izes the federal decisions as follows: “ ‘A [complaint] may be
dismissed on motion if clearly without any merit; and this
want of merit may consist in an absence of law to support a
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claim of the sort made, or of facts sufficient to make a good
claim, or in the disclosure of some fact which will necessarily
defeat the claim.’ But a complaint should not be dismissed for
insufficiency wmnless it appears to a certainty that plaintiff is
entitled to no relief under any state of facts which could be
proved in support of the claim.”

Since the sufficiency of a statement will vary with the
circumstances of each case, generalizations by the court are of
little more help to a pleader than the rules themselves. As usual,
enlightenment comes from observing and understanding what
the courts do. The following cases are illustrative of the circum-
stances in which the federal courts have allowed the motion
to dismiss: Day v. Walker, 206 F. Supp. 32 (W.D.N.C. 1962)
(complaint revealed action barred by statute of limitations) ;
Wallingford v. Zenith Radio Corp., 310 F. 2d 693 (7th Cir. 1962)
(absolute privilege in defamation); Leggett v. Montgomery
Ward & Co., 178 F. 2d 436 (10th Cir. 1949) (probable cause
shown in malicious prosecution complaint); Tenopir v. State
Farm Mut. Co., 403 F. 2d 533 (9th Cir. 1968) (insurance policy
attached to complaint showed noncoverage) ; L. Singer & Sons
v. Union Pac. R. Co., 109 F, 2d 493 (8th Cir. 1940) (plaintiff
without capacity to maintain the suit) ; Case v. State Farm
Mut. Auto. Ins. Co., 294 F. 2d 676 (5th Cir. 1961) (in action for
wrongful termination, attached contract showed absolute right
to terminate). Compare Shull v. Pilot Life Insurance Company
(5th Cir. 1963) 313 F, 24 445 (motion to dismiss denied and a
dismissal with prejudice on the “basis of bare bones pleading”
is called “a tortious thing”).

The New York CPLR became effective I Seplember 1963.
Very soon thereafter it wag held that ¢ 3013 had eliminated
the old requirement that a pleading stafe “material facts.” In
Hewitt v. Maass, 246 N.Y.S, 2d 670, 41 Misc. 2d 894 (1964), it
was said: “Now, if notice, or literally comprehension can be had
from a pleading the method of attaining the communicable
pattern becomes secondary.” Id. at 672. The decision in Foley v.
D’Agostino, 248 N.Y.S. 2d 121 (1964), which immediately fol-
lowed Hewitt “has become the standard of measuring sufficiency
of pleadings in New York.” 48 N.C.L. Rev, 636, 640. From these
and subsequent decisions we conclude that under New York’s
CPLR (1) the primary function of pleadings now is to apprise
the court and parties of the subject matter of the controversy
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and the theory of recovery with sufficient precision to enable
the court to control the case and the opponent to prepare; (2)
by the elimination of the former requirement of § 241 of the
Civil Practice Act that pleadings state material facts it was
intended ‘““that the considerable judicial effort formerly expended
in distinguishing ‘evidence’ or ‘conclusion’ from ‘fact’ be directed
to more useful purposes . .. but it is clear that, under CPLR,
the statements in pleadings are still required to be factual, that
is, the essential facts required to give ‘notice’ must be stated.”
Foley v. D’Agostino, supra at 125; (8) if a statement is so
vague or ambiguous that a party cannot reasonably be required
to frame a response he may move for a more definite statement;
(4) if irregularity, defect, or omission represents an inherent
deficiency which the adverse party knows will bar the pleader’s
right to recover or defend, the adverse party should proceed by
way of a motion for summary judgment with supporting affida-
vits and thus secure an immediate determination on the merits;
and (5) “[m]otions to dismiss should not be granted unless
it is very clear that there can be no relief under any of the facts
alleged in the pleading for the relief requested or for other
relief.” Richordson v. Coy, 280 N.Y.S. 2d 623, 624.

[10] The difference in the degree of specificity required by
the NCRCP, CPLR, and the Federal Rules cannot be formular-
ized. It is best realized by a comparison of the various forms
of complaint illustrating the respective rules, Compare N. C.
Forms 3 and 4 with Federal Forms 9 and 10. Under the “notice
theory” of pleading contemplated by Rule 8(a) (1), detailed
fact-pleading is no longer required. A pleading complies with
the rule if it gives sufficient notice of the events or transactions
which produced the claim to enable the adverse party to under-
stand the nature of it and the basis for it, to file a responsive
pleading, and—by using the rules provided for obtaining pretrial
discovery—to get any additional information he may need to
prepare for trial,

As pointed out in Shull v. Pilot Life Insurance Company,
313 F. 2d 445 (5th Cir. 1963), the notice theory of pleading
does not necessarily mean that there must be a full-blown trial.
Utilizing the “facility of pretrial discovery, the real facts can
be ascertained and by motion for summary judgment (or other
suitable device) the trial court can determine whether as a
matter of law there is any right of recovery on those facts.” Id.
at 447.
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However, notwithstanding the new liberality, the warning
of Myers and Humphreys, stated in 5 Wake Forest Intra. L. Rev.
70, 73, should not be ignored: “As the pleadings retain the
traditional objects of formulating issues and giving notice, the
claim for relief and the basis for defense must still satisfy the
requirements of the substantive law which give rise to the
pleadings, and no amount of liberalization should seduce the
pleader into failing to state enough to give the substantive
elements of his claim or of his defense.”

At this juncture we call attention to the Comment of Pro-
fessor Sizemore in his article, General Scope and Philosophy of
the New Rules, 5 Wake Forest Intra, L. Rev. 1, 15: “[Tlhere
is nothing in the rules to prevent detailed pleading if the pleader
deems it desirable. . . . He may plead enough facts to prevent
the invocation of discovery devices or the use of motiong for
more definite statement. Such a complaint could clearly identify
the issues since Rule 10(b) requires the claim or claims to be
averred in numbered paragraphs. In other words, there is nothing
to prevent skillful and candid pleaders from meeting head on
in the pleadings.” Id. at 15,

To the same effect is Comment (a) (3) upon N.C.R. Civ. P.
8(a) in N.C. Gen, Stats. Vol. 1-A at p. 599: “By specifically
requiring a degree of particularity the Commission sought to
put at rest any notion that the mere assertion of a grievance
will be sufficient under these rules. . . . The Commission’s
prescription suggests that not only is it permissible under these
rules for a pleader to so plead as to obviate the need for a
pre-trial conference or resort to the discovery procedures but
that it will frequently be his duty to do so.”

The substance of the preceding observations was also stated
by Dean Dickson Phillips in his comments upon § 970.35 in the
1970 Pocket Supplement to McIntosh, N. C. Practice and Pro-
cedure (2d ed.): “Under this approach (notice pleading) the
means are of course still left to pleaders to give such notice of
legal and factual theories and so adequately to isolate issues
that trial may be had in a given case on the basis of the
unsupervised pleading exchange alone. But it is not intended
that when this does not transpire, any time should ordinarily
be spent in attempting to force the pleadings into this condi-
tion.”

[11] At the beginning of this opinion we noted that the
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motion to dismiss, which tested “the legal sufficiency of the com-
plaint,” performed a function of the demurrer under the former
practice. The motion to dismiss, however, will be allowed only
when, under the former practice, a demurrer would have been
sustained because the complaint affirmatively disclosed that
the plaintiff had no cause of action against the defendant. Bag-
well v. Brevard, 2566 N.C, 465, 124 S.E. 2d 129; Gillikin .
Springle, 254 N.C. 240, 118 S.E. 2d 611; Turner v. Board of
Education, 250 N.C. 456, 109 S.E. 2d 211. If the complaint
disclosed ‘““a defective cause of action” no amendment could
supply the deficiency, and the action was dismissed. Skipper ».
Cheatham, supra; Bailey v. McGill, 247 N.C. 286, 100 S.E. 2d
860. If, on the contrary, the complaint contained “a defective
statement of a good cause of action,” that is, if it was deficient
in factual allegations which presumably could be supplied, the
demurrer was sustained but plaintiff was allowed to amend.
Murray v. Aircraft Corporation, 259 N.C. 6388, 131 S.E. 2d
367.

[12] When Rule 7(c) abolished demurrers and decreed that
pleas “for insufficiency shall not be used,” it also abolished the
concept of ‘“a defective statement of a good cause of action.”
Thus, generally speaking, the motion to dismiss under Rule
12(b) (6) may be successfully interposed to a complaint which
states a defective claim or cause of action but not to one which
was formerly labeled a “defective statement of a good cause of
action.” For such complaint, as we have already noted, other
provisiong of Rule 12, the rules governing discovery, and the
motion for summary judgment provide procedures adequate to
supply information not furnished by the complaint. See the
paper delivered by Dean Dickson Phillips, The Sufficiency of a
Pleading as Tested by the Motion to Dismiss for Failure to
State a Claim upon Which Relief Can be Granted, reported in
the proceedings at the North Carolina Bar Association’s Institute
on the New Rules of Civil Procedure, October 1968, VI 16-19.
See also Comment upon Rule 12, Vol. 1A, N.C. Gen. Stats., §
1A-1, p. 610.

[18] We come now to the specific question in the instant case,
do the facts alleged absolutely absolve defendants of legal respon-
sibility for plaintiff’s collision with the Herring mule? Had the
pony suddenly appeared on the highway in front of plaintiff’s
automobile, it is clear that all those whose negligence was respon-
sible for permitting it to escape would be liable to plaintiff for
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the injuries resulting from his collision with it. One who fails
to close the gate which provides ingress and egress to an
enclosure in which he knows a pony is kept can reasonably
anticipate that it will escape and run at large. He can also
reasonably foresee the probability that the animal will go upon
a nearby highway and cause injury to travelers and vehicles
thereon. Wells v. Johnson, 269 N.C. 622, 153 S.E. 2d 2; Shaw v.
Joyce, 249 N.C. 415, 106 S.E. 2d 459. However, it was not the
pony with which plaintiff collided; it was a mule which—along
with three others—became so excited by the presence of the
pony at large outside the mule enclosure that it broke out,
wandered onto the highway three-fourths of a mile away, and
caused the collision in which plaintiff wags injured.

On the facts alleged, we can assume that “but for” defend-
ants’ negligence in permitting the pony to escape the mules
would not have broken out and that plaintiff would not have
collided with one of them, The question remains, however,
whether defendants’ negligence was a proximate, or legal, cause
of the collision, that is, whether the law extends their responsi-
bility to such a consequence.

[14, 15] In this jurisdiction, to warrant a finding that negli-
gence, not amounting to a wilful or wanton wrong, was a
proximate cause of an injury, it must appear that the tort-feasor
should have reasonably foreseen that injurious consequences were
likely to follow from his negligent conduct. Ratliff v. Power Co.,
268 N.C. 605, 151 S.E. 2d 641; Shepard v. Manufacturing Co.,
251 N.C. 751, 112 S.E. 2d 380; Hayes v. Wilmington, 243 N.C.
525, 91 S.E. 2d 673; Hall v. Coble Dairies, 234 N.C. 206, 67
S.E. 2d 63. It is not necessary that a defendant anticipate the
particular consequences which ultimately result from his negli-
gence. It is required only “that a person of ordinary prudence
could have reasonably foreseen that such a result, or some
similar injurious result, was probable under the facts as they
existed.” (Italics ours) Adams v. Board of Education, 248 N.C.
506, 103 S.E. 2d 854; 8 Strong, N. C. Index Negligence § 7
(1960). However, we have also said that a defendant is liable
for the consequences of his negligence if he “might have foreseen
that some injury would result from his act or omission or that
consequences of a generally injurious nature might have been
expected.” (Emphasis added) Williams v. Boulerice, 268 N.C.
62, 149 S.E, 2d 590; Insurance Co. v. Gas Co., 247 N.C. 471, 101
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S.E. 2d 389. Some of our decisions are difficult to reconcile.
See the comments in 39 N.C.L. Rev. 323, 395 (1961) and 37
N.C.L. Rev. 871, 459. Compare Insurance Co. v. Gas Co., supra;
Hall v. Coble Dairtes, supra; and Ramsey v. Power Co., 195 N.C,
788, 143 S.E. 861, with Roberson v. Taxi Service, Inc., 214 N.C.
624, 200 S.E. 363; Ellis v. Refining Co., 214 N.C. 388, 199 S.E.
403 ; and Davwis v. Light Co., 288 N.C, 106, 76 S.E. 2d 378.

Definitions and general statements made with reference to
specific situations are of little help in those cases in which the
defendant’s negligence is followed, not by reasonably foreseeable
consequences but by events which, prima facie, he could not
have anticipated. Prosser, in his Law of Torts § 50 (3d Ed.
1964) at p. 288, says: “ ‘Proximate cause’ cannot be reduced to
absolute rules. No better statement ever has been made concern-
ing the problem than that of Street: ‘It is always to be determined
on the facts of each case upon mixed considerations of logic,
common sense, justice, policy and precedent. . . .’ The policy
argument over whether the loss should be borne by an innocent
plaintiff or a defendant whose negligence caused harmful events
not reasonably foreseeable will continue. However, since it is
“inconceivable that any defendant should be held liable to
infinity for all the consequences which flow from his act,” some
boundary must be set. Id. at p. 308. The concept of the foresee-
able risk, especially in cases involving an intervening cause,
seems to offer the most elastic and practical solution. See
Prosser at pp. 306, 310-311. See also Morris, 34 Minn, L. Rev.
185 (1950).

{186] On the basis of the facts which plaintiff has alleged it
would seem that the “mule delivery” was a consequence of the
pony’s escape which could not reasonably have been foreseen.
However, we cannot say on the basis of the “bare bones plead-
ings” that plaintiff cannot prove otherwise, or that he can
prove no facts which would entitle him to recover from defend-
ants (or some of them) for the damages resulting from the
collision. To dismiss the action now would be “to go too fast
too soon.” Barber v, Motor Vessel “Blue Cat,” 372 F. 24 626,
629 (5th Cir. 1967). This case is not yet ripe for a determination
that there can be no liability as a matter of law. See Shull v.
Pilot Life Insurance Co., supra. Inter alia, these questions arise:
Had the pony ever escaped and agitated the Herring mules
prior to 22 April 1967? If so, did defendants, or any of them,
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know of the incident? Did defendants have any reason to believe
that the Herring fence was inadequate to confine the mules?
Had the mules, to the knowledge of defendants, ever escaped
before?

We hold that the face of the complaint shows no insur-
mountable bar to recovery on the claim alleged and that it gives
defendants sufficient notice of the nature and basis of plaintiff’s
claim to enable them to answer and to prepare for trial. Indeed,
defendants Duke and Fertilizer Company have not only filed
answers; each has filed a third-party complaint against W. L
Herring. By utilizing the discovery rules defendants may ascer-
tain more precisely the details of plaintiff’s claim and whether
he can prove facts which will entitle him to have a jury decide
the merits of his claim.

Affirmed.
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1. Contracts § 14— third-party beneficiary — action on subcontract —-
incidental benefits

A landowner was not entitled to maintain an action, as a third-
party beneficiary, against a subcontractor for the subcontractor’s
breach of a subcontract with a general contractor to furnish materials
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5

for the construction of an apartment house on the land, since any
benefit received by the landowmer from the subeontractor’s perform-
ance would be merely incidental to the subcontractor’s discharge of
his contractual obligations to the general contractor.

. Contracts § 14— third-party beneficiary — intention of the contract-

ing parties

In determining whether a landowner was a creditor beneficiary or
merely an incidental beneficiary of a subcontract between a general
contractor and a subcontractor for the furnishing of materials to
build an apartment house, the intention of the parties to the subcon-
tract is of paramount importance; it is not sufficient that the sub-
contract does benefit the landowner if in fact it was not intended for
his direct benefit.

. Contracts § 6— unlicensed subcontractor — right to maintain action

by

on construction contract

A subcontractor who undertook to furnish materials to a general
contractor for the construction of an apartment house was not a
“general contractor” within the meaning of the contractors’ licensing
statute and was therefore not required to be licensed; consequently,
the unlicensed subcontractor could maintain an action against the
general contractor for the breach of the contract. G.S. 87-1 et seq.

Statutes § 5— statutory construction — legislative definition of word

Where the legislature defines a word used in a statute, that
definition is controlling even though the meaning may be contrary
to its ordinary and accepted definition.

Statutes § 5— construction of words and phrases

Words and phrases of a statute must be construed as a part of
the composite whole and accorded only that meaning which other
modifying provisions and the clear intent and purpose of the act
will permit.

. Statutes § 10— construction of criminal statutes

Criminal statutes must be strictly construed; this means that the
scope of a penal statute may not be extended by implication beyond the
meaning of its language so as to include offenses not clearly described.

. Statutes § 10— construction of criminal statutes — legislative intent

The rule requiring statutes to be construed to effectuate the
legislative intent applies also to criminal statutes.

. Contracts § 6— contractors’ licensing statute — applicability to sub-

contractor

The words “building,” “improvement,” and “structure,” as they
are used in the statute setting forth the criteria of a general contrac-
tor for licensing purposes, will not be construed so as to require the
licensing of a subcontractor who undertook to furnish labor and
materials in excess of $20,000 for the construction of the integral parts
of a large building complex. G.S. 87-1.
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9. Contracts § 6— construction contract — counterclaim by unlicensed
contractor against subcontractor

An unlicensed general contractor is not prevented by the con-
tractors’ licensing statute from maintaining a counterclaim against an
unlicensed subcontractor in the latter’s action for breach of the sub-
contract, since there is no apparent injury to the public from the en-
forcement of the subcontract between the parties.

10. Contracts § 6—contracts in contravention of public pelicy — enforce-
ability

The rule that contracts in contravention of public policy are

not enforceable is based on the premise that no one can rightfully do

that which tends to injure the public or is detrimental to the public
good.

APPEAL by Reed Supply Company, Inc., from Judgment of
Braswell, J., at the January 1970 Civil Session, ORANGE Superior
Court.

Two cases consolidated by consent for the purpose of hear-
ing and determining the various motions pending in said aec-
tions.

The facts in the following numbered paragraphs appear of
record from the pleadings in each case, the motions filed in
each case, and the stipulations and admissions of the parties:

1. The plaintiff in the first case (69-CVS-41) is the owner
of land upon which a 168-unit apartment eomplex, called Cha-
teau-Villa Apartments, was to be constructed for the land-
owner by Da Pow Developers, Inc., and the original defendant
is a subcontractor who entered into a subcontract with Da Pow
Developers, Inc., the general contractor, to furnish materials
and labor for the construction of certain parts of each of the
168 units. (Those named as additional defendants on motion of
the original defendant are not germane to decision of the first
case.)

Reed Supply Company, the plaintiff in the second case
(69-CVS-46), is a North Carolina corporation and is the same
subcontractor who wag sued by the landowner in the first case.
Defendants are the landowner and the general contractor. (The
wives of the partners-landowners have been dismissed as par-
ties defendant. The Northwestern Bank and Provident Mutual
Life Insurance Company of Philadelphia are not germane fo the
questions now ripe for decision.)
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Plaintiff in each case seeks damages for breach of the sub-
contract dated May 1, 1968, between the contractor and the
subcontractor.

2. On January 29, 1968, the land on which the apartments
were to be built was owned by Charlotte Properties, Inc., a
North Carolina corporation, all of the capital stock of which has
at all times been owned by Daniel A. Vogel, Jr., individually.

3. On or about April 16, 1968, a contract was entered into
by Charlotte Properties, Inc., Da Pow Developers, Inc., and Dan-
iel A. Vogel, Jr., and C. Whid Powell, Jr., partners, t/a Da Pow
Developers Company, a partnership. Pursuant to the terms and
provisions of said contract and as of the date of the execution
of same, Da Pow Developers Company, a partnership, became
the equitable owner of the land upon which the subject apart-
ments were to be constructed. This contract was executed on
behalf of Da Pow Developers, Inc., by Daniel A. Vogel, Jr., Presi-
dent, and attested by C. Whid Powell, Jr., Secretary. Said con-
tract was executed on behalf of Charlotte Properties, Inc., by
Daniel A. Vogel, Jr., President, and attested by C. Whid Powell,
Jr., Assistant Secretary; and it was executed on behalf of Da
Pow Developers Company by Daniel A, Vogel, Jr., General Part-
ner, and C. Whid Powell, Jr., General Partner.

4. Da Pow Developers, Inc.,, is a corporation organized
under the laws of the State of North Carolina with one hundred
percent of its capital stock owned at all times by Daniel A.
Vogel, Jr., individually,

5. Da Pow Developers Company, a partnership, is a gen-
eral partnership composed of Daniel A. Vogel, Jr., and C. Whid
Powell, Jr., partners, with each partner having a fifty percent
interest in all of the assets and properties of the partnership.

6. On April 15, 1968, Da Pow Developers, Inc., as contrac-
tor, and Daniel A. Vogel, Jr., and C. Whid Powell, Jr., partners,
t/a Da Pow Developers Company, as owner, entered into a gen-
eral construction contract for the erection by Da Pow Develop-
ers, Inc., of a 168-unit apartment complex on the land then
equitably owned by Da Pow Developers Company.

7. On May 1, 1968, Da Pow Developers, Inc., as contrac-
tor, and Reed Supply Company, as subcontractor, entered into
a subcontract by the terms and provisions of which Reed Supply
Company was to furnish certain materials and perform certain
labor in the construction of the entire 168-unit apartment proj-
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ect, and pursuant to the terms of said subcontract Reed Supply
Company was to furnish and erect the following: (a) exterior
and interior wall panels; (b) wood floor system subfloor;
(¢) roof sheathing, bridging, trusses; (d) furnish and install
windows, doors, base, shoe, soffit trim, plywood closures, mason-
ite siding and louvers; (e) furnish only roofing and felt; (£f) fur-
nish and install shelving, door locks and door knockers; (g) fur-
nish and complete painting except on inferior ceilings; and
(h) furnish only entrance door frame.

8. On May 14, 1968, legal title to the land on which the
apartments were to be erected was conveyed by Charlotte Prop-
erties, Inc., to Da Pow Developers, Inc., and said deed was re-
corded May 29, 1968.

9., On May 14, 1968, the land on which the apartments were
to be erected was conveyed by Da Pow Developers, Inc., to a
trustee for the Northwestern Bank as security for a construc-
tion loan. Provident Mutual Life Insurance Company of Phila-
delphia agreed with the Northwestern Bank to make the per-
manent loan for the erection of the Chateau Villa Apartments,
and the security papers were to be assigned to it by the North-
western Bank.

10. Subsequently, on May 14, 1968, legal title to the land
on which the apartments were to be erected was conveyed by
Da Pow Developers, Inc., to Daniel A. Vogel, Jr., and C. Whid
Powell, Jr., partners, t/a Da Pow Developers Company, a part-
nership, subject to the Northwestern Bank deed of trust.

11. On or about July 31, 1968, Da Pow Developers, Inc.,
as contractor, and Reed Supply Company, as subcontractor, en-
tered into a supplemental agreement by the terms and provisions
of which a portion of the labor to be performed by Reed Supply
Company was deleted from the subcontract and the contract
price for the materials and labor to be furnished by Reed Sup-
ply Company was reduced from $245,318.00 to $208,889.37.

12. Da Pow Developers, Inc.,, was not licensed as a gen-
eral contractor pursuant to G.S. 87-1 et seq. at any time from
April 15, 1968, to the present time.

13. Reed Supply Company was not licensed as a general
contractor pursuant to G.S. 87-1 et seq. at any time from May 1,
1968, to the present time.
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14. Neither June B. Vogel nor Marilyn M. Powell are
partners in the partnership known as Da Pow Developers Com-

pany.

15. 'The cost of the Chateau Villa Apartments to be erected
pursuant to the contract dated April 15, 1968, between Da Pow
Developers, Inc., as contractor, and Daniel A. Vogel, Jr., and
C. Whid Powell, Jr., partners, t/a Da Pow Developers Company,
as owner, was $918,962.63. The cost of the materials and labor
to be furnished by Reed Supply Company under the subcon-
tract dated May 1, 1968, between Da Pow Developers, Inc., as
contractor, and Reed Supply Company, as subcontractor, was
$245,318.00, reduced to $208,889.37 by the supplemental agree-
ment of the parties dated July 31, 1968.

The trial judge concluded as a matter of law:

(1) That Daniel A. Vogel, Jr., and C. Whid Powell, Jr.,
partners, t/a Da Pow Developers Company, and Da Pow De-
velopers, Inc., are separate and distinct legal entities;

(2) That on April 15, 1968, Da Pow Developers Company,
a partnership, became the equitable owner of the land on which
the apartments were to be constructed and on May 14, 1968,
became the owner of both legal and equitable title to said land;

(3) That Reed Supply Company was a general contractor
within the meaning of G.S. 87-1 et seq. and was required by law
to obtain a license;

(4) That Da Pow Developers, Inc., was a general contrac-
tor within the meaning of G.S. 87-1 ¢t seq. and was required by
law to secure a license for the erection of the Chateau Apart-
ment project as described in the general construction contract;

(56) That both Da Pow Developers, Inc., and Reed Supply
Company were and are required by law to be licensed as a
general contractor to perform work on and/or furnish materials
to the Chateau Apartment project described in the contracts;
that neither was licensed for such purposes and that as between
such corporations neither can enforce the obligations, terms and
conditions of the subcontract entered into by and between them;

(6) That Daniel A. Vogel, Jr., and C. Whid Powell, Jr.,
partners, t/a Da Pow Developers Company, are third-party
beneficiaries of the subcontract dated May 1, 1968, between Da
Pow Developers, Inc., and Reed Supply Company and of the
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supplemental agreement between the same parties dated July 31,
1968; that it was the intention of both Da Pow Developers, Inc.,
and Reed Supply Company that said subcontract and supple-
mental agreement be for the benefit of Da Pow Developers
Company ;

(7) That the cause of action of Da Pow Developers Com-
pany is not derivative from the rights of either Da Pow De-
velopers, Inc., or Reed Supply Company in that Da Pow De-
velopers Company was and is the owner of the subject land and
is, therefore, among that class of persons and entities to be pro-
tected by the licensing provisions of G.S. 87-1, et seq.;

(8) That Da Pow Developers Company is not in pari
delicto with any of the unlicensed parties to the contracts and
is entitled to maintain its action against Reed Supply Company
by virtue of its status as a third party beneficiary of the subcon-
tract and supplemental agreement between the general contrac-
tor and the subcontractor.

Based upon the findings of fact and conclusions of law, it
was ordered and adjudged, inter alia:

1. That the motions of Da Pow Developers, Inc., joined in
by the partnership Da Pow Developers Company, for summary
judgments against Reed Supply Company be allowed and the
claims of Reed Supply Company in both actions be dismissed
and the notices of liens filed or served by Reed Supply Company
be discharged and ordered cancelled of record;

2. That the motions of Reed Supply Company for summary
judgments against Da Pow Developers, Inc., be allowed and the
claims of Da Pow Developers, Inc., in both actions be dismissed;

3. That the motions of Reed Supply Company for sum-
mary judgments against Da Pow Developers Company be de-
nied;

4. That any and all remaining claims asserted in
69-CVS-46 be dismissed as being identical to those claims re-
maining in 69-CVS8-41, and that Da Pow Developers Company
be allowed to proceed with the prosecution of its claim against
Reed Supply Company in 69-CVS-41,

Reed Supply Company appealed to the Court of Appeals
assigning errors noted in the opinion. We allowed motion to
bypass, and the cases are here for review by the Supreme Court
in the first instance.
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Morgan, Byerly, Post & Keziah by William L. Johnson, Jr.,
Attorneys for Reed Supply Company, appellant.

Fairley, Haomrick, Monteith & Cobb by James D. Monteith
and Newsom, Graham, Strayhorn & Hedrick by Josiah S.
Murray III, Attorneys for Daniel A. Vogel, Jr. and C. Whid
Powell, Jr., t/a Da Pow Developers Company, a partnership,
appellee.

Nye & Mitchell by R. Roy Mitchell, Attorneys for Da Pow
Developers, Inc., Appellee.

HUSKINS, Justice.
FIRST CASE (69-CVS-41)

[1] Unless the landowner (Da Pow Developers Company) is a
third-party beneficiary of the subcontract between the general
contractor (Da Pow Developers, Inc.) and the subcontractor
(Reed Supply Company), an action by the landowner against
the subcontractor for breach of the subcontract cannot be main-
tained, and Reed’s motion for summary judgment in the first
case (69-CVS-41) must be allowed. Rule 56, Rules of Civil
Procedure. “If the contract was not made for the benefit of the
third party, he has no cause of action upon the contract to
enforce it, or sue for its breach. Land Co. v. Realty Co., 207 N.C.
458, 177 S.E. 335.” Trust Co. v. Processing Co., 242 N.C. 370,
379, 88 S.E. 2d 233, 239 (1955).

The practice of allowing third-party beneficiaries not in
privity of contract to bring an action in their own name to
enforce the contract made for their benefit was recognized in
North Carolina as early as 1842. Cox v. Skeen, 24 N.C. 220 (2
Ired. 1.), 38 Am. Dec. 691. The leading case, however, is
Lawrence v. For, 20 N.Y. 268 (1859), where it is stated that
“the law operating on the act of the parties creates a duty,
establishes a privity, and implies the promise and obligation on
which the action is founded.”

The fiction of an implied privity has been abandoned in
more recent times, but there has been no substantial agreement
on the precise theoretical basis with which privity is replaced.
See Note, Third Party Beneficiaries and the Intention Standard:
A Search For Rational Contract Decision-Making, 54 Va. L.
Rev. 1166 (1968) ; Note, The Third Party Beneficiary Concept:
A Proposal, 57 Colum. L. Rev. 406 (1957). Nevertheless, there
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is general agreement that a third party may enforce a contract
to which he was not privy but which was made for his benefif.
See Annotation, Right of Third Person to Enforce Contract
Between Others For His Benefit, 81 A.L.R. 1271.

The American Law Institute’s Restatement of Contracts
provides a convenient framework for analysis. Third party
beneficiaries are divided into three groups: donee beneficiaries,
where it appears that the “purpose of the promisee in obtaining
the promise of all or part of the performance thereof is to make
a gift to the beneficiary”; ecreditor beneficiaries, where ‘“no
purpose to make a gift appears” and “performance of the prom-
ise will satisfy an actual or supposed or asserted duty of the
promisee to the beneficiary”; and incidental beneficiaries, where
the facts do not appear to support inclusion in either of the
above categories. Restatement of Contracts § 138 (1932). While
duties owed to donee beneficiaries and creditor beneficiaries are
enforceable by them, Restatement of Contracts §§ 135, 136, a
promise of incidental benefit does not have the same effect.
“An incidental beneficiary acquires by virtue of the promise
no right against the promisor or the promisee.” Restatement of
Contracts § 147.

The commentators have adopted the analytical framework
of the Restatement, and many courts have followed suit. 4
Corbin on Contracts § 774; Simpson on Contracts § 116; 2
Williston on Contracts (Jaeger, 3rd Edition) § 356; Fidelity and
Casualty Co. v. Plumbing Department Store, 117 Fla. 119, 157
So. 506 (1934) ; La Mourea v. Rhude, 209 Minn. 53, 295 N.W.,
304 (1941) ; Borough of Brooklawn v. Brooklawn Housing Corp.,
124 N.J.L. 73, 11 A. 2d 83 (1940) ; Kelly v. Richards, 95 Utah
560, 83 P. 2d 731, 129 A.L.R. 164 (1938) ; Mackubin v. Curtiss-
Wright Corp., 190 Md. 52, 57 A. 2d 818 (1948) ; Pettus v. Olga
Coal Co., 187 W. Va. 492, 72 S.E. 2d 881 (1952); Ridder v.
Blethen, 24 Wash. 2d 552, 166 P. 2d 834 (1946).

While North Carolina has never explicitly adopted the
analytical framework of the Restatement, the principles applica-
ble to incidental beneficiaries were noted in Chipley v. Morrell,
228 N.C. 240, 45 S.E. 2d 129 (1947), and Trust Co. v. Processing
Co., supra (242 N.C. 370, 88 S.E. 2d 233). Even so, the law in
this State as to direct third party beneficiaries is synonymous
with the Restatement categories of donee and creditor benefici-
aries. Trust Co. v. Processing Co., supra. Restatement § 133
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correctly states the law of this State and we therefore expressly
approve the Restatement formula,

Plaintiff landowner relies on Brown v. Construction Co.,
236 N.C. 462, 73 S.E. 2d 147 (1952) ; Gaither Corp. v. Skinner,
238 N.C. 254, 77 S.E. 2d 659 (1953); and Quenby Corp. v.
Conner Co., 272 N.C. 208, 158 S.E. 2d 18 (1967). The Gaither
and Quenby decisions were based on the law as to joinder of
parties, and therefore are not authoritative for the proposition
for which they are cited. Any support for plaintiff’s position
contained therein is merely obiter dictum. The Browmn case,
moreover, concerned a non-delegable duty assumed by contract
and imposed by operation of law which defendant Construction
Company sought unsuccessfully to escape by assignment to a
subcontractor. That case is not authoritative on the question
before us.

Defendant Reed Supply Company, on the other hand, relies
on Trust Co. v. Processing Co., supra (242 N.C. 870, 88 S.E. 2d
288) and Board of Education v. Deitrick, 221 N.C. 38, 18 S.E. 2d
704 (1942), as well as the Restatement of Contracts. The Trust
Company case supports the proposition that a third person may
sue to enforce a binding contract made for his direct benefit but
not where the benefit to him is only incidental. In Deitrick, the
general contractor attempted to join the materialman as code-
fendant in a suit by the landowner against the contractor for
breach of contract. Since there was no privity between plaintiff
landowner and the materialman, the motion for joinder was
properly denied. All cases from other jurisdictions cited by Reed
concern privity, and privity is not relevant to the determination
of third party beneficiary problems in North Carolina. Trust Co.
v. Processing Co., supra.

[2] We must therefore analyze the facts to determine whether
plaintiff landowner is a creditor beneficiary or merely an inci-
dental beneficiary. The intention of the parties to the subcontract
is of paramount importance. “As a general proposition, the
determining factor as to the rights of a third party beneficiary
is the intention of the parties who actually made the contract.
The real test is said to be whether the contracting parties
intended that a third person should receive a benefit which
might be enforced in the courts.” 17 Am. Jur., 2d, Contracts
§ 804. It is not sufficient that the contract does benefit him if
in fact it was not intended for his direct benefit. Robins Drydock



N.C.] FALL TERM 1970 129

Vogel v. Supply Co. and Supply Co. v. Developers, Inc.

and Repair Co. v. Flint, 275 U.S. 308, 72 L. ed 290, 48 S. Ct. 134
(1927).

[1] In our view the subcontract here was not intended for the
benefit of the plaintiff landowner. Plaintiff benefits only inci-
dentally or indirectly because performance of the subcontract
was rendered in fulfillment of Reed’s obligation to the general
contractor. Hence, any benefit derived from the subcontract by
the landowner would necessarily accrue indirectly, i.e., through
the general contractor.

The Restatement itself contemplates that an owner in a
construction contract be classified as a mere incidental bene-
ficiary of the contract between the general contractor and the
subcontractor; thus it provides that an owner would acquire
“no right against the promisor or the promisee” in consequence
thereof. Restatement of Contracts § 147, Illustration 1. The
performance of the subcontractor is not given or received in
discharge of the obligation of the general contractor to the
owner, but rather in discharge of the subcontractor’s own obli-
gations to the general contractor.

Moreover, the text writers support this view. “A subcontrac-
tor, bound to the principal contractor to install the plumbing in
C’s proposed building, is not liable for breach to C, the owner.
The promised performance is here to be rendered to the principal
contractor.” Simpson on Contracts § 116 at page 246. Accord,
4 Corbin on Contracts § 779D.

We therefore hold that plaintiff landowner in Case No.
69-CVS-41 is a mere incidental beneficiary of the construction
subcontract between Reed and the general contractor. As such
he cannot maintain against Reed a claim for damages for breach
of the subcontract. It therefore follows as a matter of law that
Reed’s motion for summary judgment in Case No. 69-CVS-41
should have been allowed. Rule 56, Rules of Civil Procedure.

SECOND CASE (69-CVS-46)

[3] It is conceded that neither the general contractor (Da Pow
Developers, Inc.) nor the subcontractor (Reed Supply Company)
were licensed as a general contractor pursuant to G.S. 87-1 et
seq. The second case now under consideration presents for
decision the following question: Was Reed Supply Company a
“general contractor” under the definition contained in G.S. 87-1
and thus required to be licensed? If the answer to this question
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is yes, then Reed Supply Company cannot maintain an action
either for enforcement or for breach of the subcontract between
it and Da Pow Developers, Inc. “The purpose of Article 1 of
Chapter 87 of the General Statutes, which prohibits any contrac-
tor who has not passed an examination and secured a license as
therein provided from undertaking to construct a building
costing $20,000.00 or more, is to protect the public from incom-
petent builders. When, in disregard of such a protective statute,
an unlicensed person contracts with an owner to erect a building
costing more than the minimum sum specified in the statute,
he may not recover for the owner’s breach of that contract. This
is true even though the statute does not expressly forbid such
suits. 53 C.J.S., Licenses § 59 (1948); 33 Am. Jur., Licenses
§§ 68-72 (1941); Annot.,, Failure of artisan or construction
contractor to procure occupational or business license or permit
ag affecting validity or enforcement of contract, 82 A.L.R. 2d
1429 (1962); 5 Williston Contracts (Revised Edition 1937)
§ 1630; 6 Williston Contracts, Ibid. § 1766; 6A Corbin Contracts
§8 1510-1513.” Builders Supply v. Midyette, 274 N.C. 264, 162
S.E. 2d 507 (1968).

G.S. 87-1 reads in pertinent part as follows: “For the
purpose of this article, a ‘general contractor’ is defined as one
who for a fixed price, commission, fee or wage, undertakes to
bid upon or to construct any building, higchway, sewer main,
grading or any improvement or structure where the cost of the
undertaking is twenty thousand dollars ($20,000.00) or more
and anyone who shall bid upon or engage in constructing any
undertakings or improvements above mentioned in the State of
North Carolina costing twenty thousand dollars ($20,000.00) or
more shall be deemed and held to have engaged in the business
of general contracting in the State of North Carolina.”

G.S. 87-13 provides that any unlicensed person, firm or
corporation who shall econtract for or bid upon the construction
of any of the projects or works enumerated in § 87-1, without
first having obtained a license, or who shall attempt to practice
general contracting in this State without a license “shall be
deemed guilty of a misdemeanor and shall for each such offense
of which he is convicted be punished by a fine of not less than
five hundred dollars or imprisonment of three monthg, or both
fine and imprisonment in the discretion of the court.”

[4-6] Where the Legislature defines a word used in a statute,
that definition is controlling even though the meaning may be
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contrary to its ordinary and accepted definition. Carter v. Carter,
232 N.C. 614, 61 S.E. 2d 711 (1950). Words and phrases of a
statute “must be construed as a part of the composite whole
and accorded only that meaning which other modifying provi-
sions and the clear intent and purpose of the act will permit.”
7 Strong’s N. C. Index 2d, Statutes § 5; State v. Spencer, 276
N.C. 585,173 S.E. 2d 765 (1970) ; Underwood v. Howland, Comr.
of Motor Vehicles, 274 N.C. 473, 164 S.E. 2d 2 (1968) ; Watson
Industries v. Shaw, Comr. of Revenue, 235 N.C. 203, 69 S.E. 2d
505 (1952). Criminal statutes, and statutes in derogation of the
common law, must be strictly construed. State v. Ross, 272 N.C.
67, 157 S.E. 2d 712 (1967) ; State v. Brown, 264 N.C. 191, 141
S.E. 2d 311 (1965) ; Ellington v. Bradford, 242 N.C. 159, 86 S.E.
2d 925 (1955). This means that the scope of a penal statute may
not be extended by implication beyond the meaning of its
language so as to include offenses not clearly described. State v.
Spencer, supra; State v. Hill, 272 N.C. 439, 1568 S.E. 2d 329

(1967).

[7] The rule requiring statutes to be construed to effectuate
the legislative intent applies also to criminal statutes. State v.
Humphries, 210 N.C. 406, 186 S.E. 473 (1936) ; State v. Brown,
221 N.C. 301, 20 S.E. 2d 286 (1942). This Court, construing a
criminal statute requiring the licensing of real estate brokers
and salesmen, noted the criminal character of the statute and
said: “For this reason, and for the further reason that it is a
statute restricting to a special class of persons the right to en-
gage in a lawful occupation, the act must be strictly construed
so as not to extend it to activities and transactions not intended
by the Legislature to be included.” McArver v. Gerukos, 265 N.C,
413, 144 S.E. 2d 277 (1965).

[8] Under the foregoing principles of statutory construection,
the common law definition of ‘“‘general contractor” is irrelevant
in face of the explicit statutory language. Decision here must
therefore turn on the meaning of the specific words contained
in the statutory definition. These words must be construed
strictly in favor of the plaintiff because the statute carries
criminal penalties and is in derogation of “the right to engage
in a lawful occupation.” Did the Legislature, by the use of the
words ‘“‘building,” “improvement,” and ‘“structure,” intend to
require subcontractors who undertake to furnish labor and ma-

terials in excess of $20,000.00 to construct integral parts of a
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large building complex to be licensed as general contractors?
The answer is no.

Under the subcontract in this case Reed Supply Company
was required to “furnish and erect exterior and interior wall
panels, wood floor system subfloor, roof sheathing, bridging,
trusses. Furnish and install windows, doors, base, shoe, soffit
trim, plywood closures, masonite siding and louvers. Furnish
only roofing and felt. Furnish and install shelving, door locks,
door knockers. Furnish and complete painting. Furnish only
entrance door frame.” A few minor items, including painting
of the interior ceilings, were specifically excluded from the sub-
contract. It is apparent, and we think significant, that Reed
did not undertake to construct a building or structure. Comple-
tion of the above items leaves much to be done before a building
or a structure results. The words building and structure are
synonymous. ‘“They agree in meaning but differ slightly in
application. ‘Structure’ retains more frequently than the other
the sense of something constructed, often in a particular way.”
Watson Industries v. Shaw, Comr. of Revenue, supra (235 N.C.
203, 69 S.E. 2d 505). A building is defined as “‘an edifice . . .
a structure”; and a structure is defined as “that which is built
or constructed; an edifice or building of any kind.” Black’s Law
Dictionary, 4th Ed. Rev. 1968; Brown v. Sikes, 188 S.C, 288, 198
S.E. 854 (1938). So when the words building and structure are
strictly construed, in context with the remainder of G.S. 87-1,
they do not embrace parts or segments of a building or struc-
ture. They exclude any meaning the Legislature could have
conveyed simply by adding the words “or any part thereof” fol-
lowing the word “structure” in line four of G.S. 87-1.

The term “‘improvement” does not have a definite and fixed
meaning. Cities Service Gas Co. v. Christian, 340 P. 2d 929 (OKkl.
1959). “The word ‘improvement’ is a relative and very compre-
hensive term, whose meaning must be ascertained from the
context and the subject matter of the instrument in which it
is used.” 42 C.J.S., Improvement, p. 416. The word is sometimes
used to refer to any enhancement in value, particularly in re-
lation to non-structural changes to land. Mazel v. Bain, 272 Ala.
640, 133 So. 2d 44 (1961). But where, as here, it is used in con-
text with the words bwilding and structure, its meaning is
otherwise. As used here it connotes the performance of construe-
tion work and presupposes the prior existence of some structure
to be improved. As used with reference to land, the word im-
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provement presupposes the prior existence of the land itself. The
construction in this case “started from scratch.” There was no
existing building or structure to be improved, and in our view the
term “improvement” as used in G.S. 87-1 has no application to
the facts in this case. Black’s Law Dictionary, supra, 42 C.J.S,,
Improvement, supra; Masterson v. Atherton, 149 Conn, 302, 179
A. 2d 592 (1962) ; Douglaston Realty Co. v. Hess, 124 App. Div.
508, 108 N.Y.S. 1036 (1908).

[3] So, examining the statute in light of its purpose, we hold
that Reed Supply Company was not a ‘“general contractor”
within the purview of G.S. 87-1 ¢t seq. and was therefore not re-
quired to be licensed. The protection of the public is not involved
because the general contractor stands between the owner and
the subcontractor. If the owner is damaged he has his remedy
against the general contractor. After all, the general contrac-
tor and not the owner selects the subcontractors. It would serve
no public policy intended by Chapter 87 of the General Statutes
to hold a subcontractor to be a general contractor within the
purview of G.S. 87-1. Furthermore, if the Legislature had in-
tended to include subcontractors in the class required to be
licensed, it would have specifically so provided.

[9] What, then, is the status of the unlicensed general contrac-
tor with reference to the counterclaim against Reed Supply
Company which it sets up in its answer?

[10] While Da Pow Developers, Inc., cannot enforce its con-
tract against the owner by reason of its unlicensed status, it
is not precluded on that account from enforcing the subcontract,
or recovering damages for breach thereof, against Reed Supply
Company. This is true because Reed Supply Company is not
among the class of persons the Legislature intended to protect
by enactment of G.S. 87-1 et seq. The purpose of that enactment,
as declared by Sharp, J., for the Court, in Builders Supply ».
Midyette, supra, is “to protect the public from incompetent
builders.” The licensing statutes have no application to the
rights and liabilities of contractors and subcontractors inter se
where the public interest is not involved. The rule that contracts
in contravention of public policy are not enforceable is based on
the premise that no one can rightfully do ‘“that which tends to
injure the public or is detrimental to the public good.” A. C.
Frost & Co. v. Coeur D’Alene Mines Corp., 312 U.S. 38, 85 L. ed
500, 61 S.Ct. 414 (1940). Even so, “if it definitely appears that
enforcement of a contract will not bhe followed by injurious re-
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sults, then, generally at least, what the parties have agreed to
ought not to be struck down on the ground of public policy.”
17 Am. Jur. 2d, Contracts § 174. Here, no injury to the public
is apparent from enforcement of the subcontract between the
parties to it.

[9] We therefore hold that Da Pow Developers, Inc., may not
only defend against plaintiff’s demands but may also assert all
lawful counterclaims properly pleaded in its answer in this case
(69-CVS-46).

The rights, if any, of Reed Supply Company against Da
Pow Developers Company are not ripe for appellate review.
Allegations of a fraudulent conveyance, which are denied, have
not been passed upon in the trial court. The issue of priority of
liens as between Reed Supply Company on the one hand and the
Northwestern Bank and Provident Mutual Life Insurance Com-
pany of Philadelphia on the other has not been considered be-
low. Since this case must be tried on its merits upon all issues
properly raised by the pleadings, we refrain from further ex-
pression of opinion on these and other questions posed by this
appeal.

These cases are remanded to the Superior Court of Orange
County for further proceedings in accordance with this opinion.

Error and remanded.

IN THE MATTER OF THE ESTATE OF NANCY S. DAVIS, DECEASED
No. 29

(Filed 14 October 1970)

1. Wills § 9— probate of will —subsequent offer of another document
for probate — collateral attack upon probate of first document
Where a document has been admitted to probate as the last will
and testament of a decedent, the subsequent offer to the same or
another court of another document for probate as a later and, there-
fore, the last will and testament of the decedent is a collateral attack
upon the probate of the first document.

2. Wills § 9— collateral or direct attack on prohate

A judgment or decree admitting a will to probate, when made by a
court having jurisdiction thereof, may be attacked only in such direct
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proceedings as are authorized by statute and may not be attacked or
impeached in a collateral proceeding; conversely, if the record of the
probate proceeding shows affirmatively upon its face that the court
had no jurisdiction to enter the order of probate and issue letters
testamentary, its order so doing is void and may be attacked col-
laterally.

3. Clerks of Court § 3; Wills § 9— probate jurisdiction of clerk

A clerk of the superior court has jurisdiction to probate a will
only in accordance with the applicable statute.

4. Wills § 9— irregularities in probate proceeding — showing by evidence
outside record — insufficiency for collateral attack on probate
A showing, by evidence outside the record of the probate proceed-
ing, of irregularities in the proceeding and of errors by the clerk in
his findings of fact or in his failure to follow the probate procedure
preseribed by statute, will not subject the order of probate and the
issuance of letters testamentary to collateral attack.

5. Wills § 9— probate of will — failure of record to show jurisdiction in
clerk — presumption of jurisdiction — collateral attack on probate

Mere failure of the record of the probate proceeding to show
jurisdiction in the clerk is not sufficient to subject his order to col-
lateral attack since, in the silence of the record, it is presumed that
the jurisdictional facts were present and found.

6. Wills § 9— probate jurisdiction of clerk — domicile and residence in
different counties
If testatrix, at death, was domiciled in one county and also had a
place of residence in another county, her will could lawfully be pro-
bated in either of those counties, nothing else appearing. G.S. 28-2.

7. Wills § 9— probate of will —resident of this State — necessity for
domicile or residence in county of probate

Where testatrix was domiciled in and resided in this State at the
time of her death, it is an essential to the jurisdiction of a clerk
who undertakes to admit a document to probate as her will and to
issue letters testamentary that she was either domiciled in or had a
place of residence in the county of such clerk at the time of her
death.

8. Wills § 9— probate of will — exclusive jurisdiction of clerk over the
estate — effect of subsequent presentation of later will
If the clerk of court of a particular county had authority to
admit a document to probate as decedent’s will, his jurisdiction over
decedent’s estate became exclusive through the exercise of that au-
thority and the subsequent discovery and presentation of another docu-
ment, executed later, as the last will of the decedent would not de-
prive such clerk of the exclusive jurisdiction previously acquired.

9. Wills § 9— will as part of record of probate proceeding

The document probated as the will of decedent is part of the
record of the probate proceeding.
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10.

11.

12.

13.

14.

Wills § 9—collateral attack on probate of will —failure of clerk to
make finding as to domicile or residence of decedent — failure of record
to show lack of jurisdiction in clerk because of such domicile or resi-
dence

The record of a probate proceeding in Iredell County, consisting
of the will, the order of probate and the letters of administration,
does not show upon its face that the Clerk of Superior Court of Iredell
County had no jurisdiction because of the residence or domicile of
the decedent, where the order of probate contained no finding or state-
ment as to the residence of decedent, the will recites that decedent was
of Iredell County, and the letters of administration referred to
decedent as “late of said County.”

Wills § 9— testatrix predeceased by only person named as executor —
application for probate — person interested in the estate

Where the only executor named in a will has died before the
testator, G.S. 81-13 does not require another person “interested in the
estate” to wait sixty days before applying to the clerk for the probate
of the will.

Wills § 9— collateral attack on probate of will — failure of record to
show that document was presented for probate by unauthorized person

Order of probate reciting that the document probated was ex-
hibited for probate by “Dr. J. 8. Holbrook, Chairman Board, James W.
Davis Foundation, one of the executors therein named,” whereas the
document probated names as executor only decedent’s late husband,
Dr. James W. Davis, does not affirmatively show that Dr. J. S. Hol-
brook was not a “person interested in the estate,” and therefore, does
not show affirmatively that the document was presented for probate
by a person not authorized by G.S. 81-13 to do so.

Wills § 9— probate of will — jurisdiction of clerk - lapse or invalidity
of dispositions in the will

The fact that a devise and bequest of all of the property of the
testatrix has lapsed, due to the death of the devisee-legatee, and that
a gift over cannot be given effect does not make the document and
the order admitting it to probate void upon the face thereof.

Wills § 9— collateral attack on probate of will — offer of subsequent
will for probate in another county — jurisdiction to determine domicile
and residence of decedent

Where it does not affirmatively appear upon the face of the
record of a probate proceeding in Iredell County that the clerk of
that county did not have jurisdiction to probate a document as the
will of decedent, the clerk’s order admitting the will to probate and
his issuance of letters of administration cannot be collaterally attacked
by the offer for probate in Buncombe County of a later will, and the
Clerk of Superior Court of Iredell County is the only court which
can determine whether or not decedent was domiciled in or had a
place of residence in Iredell County at the time of her death.
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15. Wills § 9— lack of jurisdictional requirements for probate — revocation
of probate

When jurisdictional requirements for probate are shown to be
lacking, the clerk may revoke his order admitting a document to pro-
bate.

Justices HIGGINS and HUSKINS took no part in the consideration or
decision of this case,.

CERTIORARI to review decision of the Court of Appeals re-
ported in 7 N.C. App. 697,

On 8 July 1969, a document purporting to be the holograph
will of Nancy 8. Davis was admitted to probate in Iredell County
by order of the Clerk of the Superior Court. This paper, here-
inafter called the Iredell will, dated 30 May 1948, recites that
Nancy S. Davis was of Iredell County. The order admitting
it to probate contains no finding or statement as to the resi-
dence of Mrs. Davis.

On 17 July 1969, a document purporting to be the attested
will of Nancy S. Davis was admitted to probate in Buncombe
County by the order of the Assistant Clerk of the Superior
Court. This document, hereinafter called the Buncombe will,
dated 26 April 1965, states that Mrs. Davis was ‘“of Buncombe
County.” The petition for its probate states that she was “late
of said county” and died on or about 4 July 1969, The order ad-
mitting it to probate states that the order was entered upon
due consideration of recited proofs and examinations of sub-
scribing witnesses “to a paper writing, purporting to be the Last
Will and Testament of Nancy S. Davis, deceased, late of Bun-
combe County.”

On 17 July 1969, letters testamentary were issued by the
Assistant Clerk of the Superior Court of Buncombe County to
the Northwestern Bank, the executor named in the Buncombe
will. These letters testamentary recite that it had been “satis-
factorily proven to the undersigned, clerk of the Superior Court
for Buncombe County, that Nancy S. Davis late of said County,
is dead, having made her last Will and Testament, which has
been admitted to Probate * * *.”

On 21 August 1969, letters of administration with the will
annexed were issued by the Clerk of the Superior Court of Iredell
County to the North Carolina National Bank. These letters re-
cited that it had been satisfactorily proven to the Clerk of the
Superior Court of Iredell County that “Nancy Smith Davis late
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of said County is dead, having made and published a last will
and testament * * *”

The Iredell will devises and bequeaths to Dr. James W.
Davis all the property of the testatrix and then provides that
if he should not be living at her death all of her property “shall
20 to the James W. Davis Trust Fund in the American Trust
Company Charlotte North Carolina under the terms and condi-
tions of this trust fund.”

At the time of the death of Mrs. Davis, there was in exist-
ence a trust fund held by the North Carolina National Bank,
Trustee, successor to American Trust Company. This trust was
established by an agreement, dated 15 February 1945, between
Dr. James W. Davis and the American Trust Company. This
trust agreement retained in the settlor the power to revoke,
alter or amend it at any time during his life, which he did
twice, neither the agreement nor either amending document
being in the handwriting of Nancy S. Davis. Dr. James W. Davis,
husband of Nancy S. Davis, died in 1955.

On 22 February 1961, Nancy 8. Davis was adjudged by the
Clerk of the Superior Court of Iredell County to be “a mentally
disordered person and incompetent from want of understand-
ing to manage her own affairs by reason of such mental dis-
order” and a guardian was appointed for her.

On 25 February 1965, the Clerk of the Superior Court of
Iredell County adjudged Nancy S. Davis to be restored to her
normal mental faculties and capable of understanding and man-
aging her affairs. The petition of Nancy S. Davis, pursuant to
which this order of restoration of sanity was entered, stated,
“She has at all times maintained a residence in Iredell County,
North Carolina, but at the present time, she is temporarily liv-
ing at Appalachian Hall in Buncombe County, North Carolina.”

On 19 March 1965, Nancy S. Davis executed a trust agree-
ment with the Northwestern Bank in which she was designated
as “Mrs. Nancy Smith Davis, of Iredell County, North Carolina.”

On 24 September 1965, Nancy S. Davis executed a deed
conveying land in Iredell County, which deed designates her as
“Nancy S. Davis, a widow, of Iredell County, North Carolina.”
This deed was acknowledged by her before a notary public in
Buncombe County.
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On or about 11 September 1969, North Carolina National
Bank, Administrator, c.t.a., appointed to execute the Iredell will,
filed with the Clerk of the Superior Court of Buncombe County
its motion to vacate, annul and set aside the issuance by such
clerk of the letters testamentary to the Northwestern Bank, as
executor of the Buncombe will, and to vacate and set aside the
order admitting the Buncombe will to probate.

The motion alleges Nancy S. Davis died 4 July 1969 while
a patient at Appalachian Hall in Asheville, Buncombe County,
North Carolina. It alleges the issuance of the orders admitting
the above documents to probate and the issuance of letters as
above shown, the several orders being attached to the motion as
exhibits. It alleges the creation and amendment of the James W.
Davis Trust Fund, the above mentioned documents with refer-
ence thereto being attached to the motion as exhibits. It alleges
the filing and entry of the above mentioned petitions and orders
with reference to the mental competency of Nancy S. Davis, the
documents with reference thereto being attached to the motion
as exhibits. It alleges that from 5 October 1960 until her death
on 4 July 1969, Nancy S. Davis was at no time in possession
of her normal mental faculties or capable of understanding and
managing her own affairs. The motion further alleges that
Nancy S. Davis “wag at all times from her marriage in 1930
until her death on July 4, 1969, solely domiciled in Iredell County,
and that she never acquired or had any domicile in Buncombe
County or in any other state or county, and that her presence
in Buncombe County was at all times a temporary presence in
her status as a mental patient in Appalachian Hall * * *” By
reason of these facts, the motion alleged that the above men-
tioned order of 17 July 1969 by the Assistant Clerk of Buncombe
County granting letters testamentary to the Northwestern Bank
as executor of the Buncombe will was void.

On 13 November 1969, the Clerk of the Superior Court of
Buncombe County heard the motion and entered his order deny-
ing and dismissing it. In the order he made numerous findings
of fact, including the entry of the above mentioned orders ad-
mitting to probate the Iredell will and the Buncombe will and
issuing letters testamentary and letters of administration, c.t.a.,
with reference thereto. He found Nancy S. Davig to have been
mentally competent to select a domicile of her choice and to be
free from disability to do so from 25 February 1965 to 4 July
1969, and that from 25 February 1965 to the date of her death
she resided at Appalachian Hall, Buncombe County. He further
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found various facts with reference to her actions, including
the execution of the above mentioned deed, dated 24 September
1965, by which she conveyed her dwelling house in Statesville,
Iredell County, and her movement of personal furniture and be-
longings to the room occupied by her at Appalachian Hall in
Buncombe County. Upon the facts so found, he concluded that
Nancy S. Davis was “at the time of her death domiciled solely
and only in Buncombe County, North Carolina, and was a resi-
dent solely and only of Buncombe County, North Carolina,” and
that he, the Clerk of the Superior Court of Buncombe County,
acquired “sole and exclusive jurisdiction over the estate of Nancy
S. Davis, deceased, with the issuance of Testamentary Letters to
Northwestern Bank on July 17, 1969 * * *2

North Carolina National Bank, Administrator, c.t.a., under
the Iredell will, appealed to the Superior Court of Buncombe
County. The matter came on for hearing before Judge Grist. He
found as facts that the entry, on 8 July 1969, of the above men-
tioned order of the Clerk of the Superior Court of Iredell County,
admitting to probate the Iredell will, has remained in full force
and effect, “no motion having heretofore been made to set aside
said order and no appeal having been taken therefrom,” and
that, by reason of such order, the Clerk of the Superior Court
of Iredell County first gained and exercised jurisdiction over the
estate of Nancy S. Davis. Upon these findings of fact, Judge
Grist concluded, as a matter of law, that the Clerk of the Su-
perior Court of Iredell County acquired sole and exclusive
jurisdiction over the estate of Nancy Smith Davis, the Clerk of
the Superior Court of Buncombe County had no jurisdiction to
enter his order of probate, dated 17 July 1969, or the letters
issued to the Northwestern Bank, as executor. Upon these find-
ings and conclusions, Judge Grist reversed the order of the
Clerk and vacated and annulled the order entered 17 July 1969
admitting the Buncombe will to probate and the issuance of
letters testamentary to the Northwestern Bank.

The Northwestern Bank, Executor under the Buncombe will,
and Dr, Mark A. Griffin, Jr., principal beneficiary thereof, ap-
pealed to the Court of Appeals, which affirmed the judgment
of the Superior Court.

Van Winkle, Buck, Wall, Starnes & Hyde by: Herbert L.
Hyde and Larry McDevitt for appellant Northwestern Bank,
Ezecutor of Nancy Smith Davis.
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Shuford, Frue & Sluder for appellant Dr. Mark A. Griffin.

Jordan, Wright, Nichols, Caffrey & Hill and McElwee &
Hall, by: Welch Jordan end Edward L. Murrelle for appellees.

LAKE, Justice.

Upon this appeal, we do not reach and we express no opinion
upon any of the following questions:

(1) Is the Iredell will the last will and testament of Nancy
S. Davis?

(2) If so, does it incorporate by reference the trust agree-
ment executed by Dr. James W. Davis, and the amend-
ments thereto?

(8) What is the effect of the Iredell will?

(4) Is the Buncombe will the last will and testament of
Nancy S. Davis?

(5) What is its effect?

(6) Was Nancy S. Davis, at the time of her death, domi-
ciled in or a resident of Iredell County?

(7) Was Nancy S. Davis, at the time of her death, domi-
ciled in or a resident of Buncombe County?

The sole question for our determination at this time is,
Did the Clerk of the Superior Court of Buncombe County have,
on 17 July 1969, jurisdiction to order the Buncombe will ad-
mitted to probate and to issue letters testamentary to the North-
western Bank?

[1, 21 A document having been admitted to probate as the last
will and testament of a decedent, the subsequent offer to the
same or another court of another document for probate as a
later and, therefore, the last will and testament of the decedent
is a collateral attack upon the probate of the first document.
In Re Will of Puett, 229 N.C. 8, 47 S.E. 2d 488; Wiggins, Wills
& Administration of Estates in North Carolina, § 118. “It is well
settled that a judgment or decree admitting a will to probate,
when made by a court having jurisdiction thereof, may be
attacked only in such direct proceedings as are authorized by
statute, and that it is not open to attack or impeachment in a
collateral proceeding.” Edwards v. White, 180 N.C. 55, 103 S.E.
901. Accord: Tyer v. Lumber Co., 188 N.C. 274, 124 S.E. 306;



142 IN THE SUPREME COURT [277

In re Davis

Starnes v. Thompson, 173 N.C. 466, 92 S.E. 259; Batchelor v.
Overton, 158 N.C. 395, 74 S.E. 20; Fann v. R. R., 155 N.C. 136,
71 S.E. 81. Conversely, if the record of the probate proceeding
shows affirmatively, upon its face, that the court had no juris-
diction to enter the order of probate and issue the letters testa-
mentary, its order so doing is void and may be attacked col-
laterally. Jones v. Warren, 274 N.C. 166, 161 S.E. 2d 467; Mor-
ris v. Morris, 245 N.C. 30, 95 S.E. 2d 110.

[3-5] A clerk of the Superior Court has jurisdiction to probate
a will only in accordance with the applicable statute. Jones v,
Warren, supra; In Re Will of Puett, supra. However, a showing,
by evidence outside the record of the probate proceeding, of
irregularities in the proceeding and of errors by the clerk in
his findings of fact, or in his failure to follow the probate pro-
cedure prescribed by statute, will not subject the order of pro-
bate and the issuance of letters testamentary to collateral attack.
Edwards v. White, supra, at p. 57; Starnes v. Thompson, supra,
at p. 470; Fann v. R. R., supra. It is only when the record of the
probate proceeding shows affirmatively, on its face, that the
clerk has no jurisdiction to enter his order that the order can
be attacked in another proceeding in another court. Mere failure
of the record of the probate proceeding to show jurisdiction in
the clerk is not sufficient to subject his order to collateral attack
since, in the silence of the record, it is presumed that the juris-
dictional facts were present and found. Edwards v. White, supra;
Reynolds v. Cotton Mills, 177 N.C. 412, 99 S.E. 240; Starnes v.
Thompson, supra, at p. 468, “Every court, where the subject
matter is within its jurisdiction, is presumed to have done all
that is necessary to give force and effect to its proceedings, un-
less there is something on the face of the proceedings to show
the contrary.” Marshall v. Fisher, 46 N.C. 111. In the Marshall
case, the minute of the probate entered by the clerk was: “The
will of Roger Bratcher, proved by Henry Sykes. Executor
Thomas Bratcher qualified; ordered, that letters issue.” This
Court said, “This entry is very informal, but we think it is suf-
ficient, by the aid of the rule omnia praesumuntur rite esse
acta, to show that the will was duly proven.”

G.S. 28-1 provides:

“The clerk of the superior court of each county has
jurisdiction, within his county, to take proof of wills and
to grant letters testamentary * * * in the following cases:
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“(1) Where the decedent at, or immediately previous
to, his death was domiciled in the county of such clerk, in
whatever place such death may have happened.

“(2) Where the decedent at his death had places of
residence in more than one county, the clerk of any such
county has jurisdiction, * * *»

[6] Obviously, it is possible that Nancy S. Davis, at death,
could have been domiciled in Iredell County and also had a place
of residence in Buncombe County or vice versa, in which event
her will might have been lawfully probated in either county,
nothing else appearing. Provision is made for such a situation
in G.S. 28-2 which provides, “The clerk who first gains and
exercises jurisdiction under this chapter thereby acquires sole
and exclusive jurisdiction over the decedent’s estate.”

[7, 8] It is not questioned that Nancy S. Davis, at the time of
her death, was domiciled in and resided in the State of North
Carolina. That being true, it is well settled that her domicile or
residence, at the time of her death, in the county of the clerk
who undertakes to admit a document to probate as her will, and
to issue letters testamentary, is essential to the jurisdiction of
that clerk so to do. In Re Estate of Cullinan, 259 N.C. 626, 131
S.E. 2d 816; Reynolds v. Cotton Mills, supra, Johnson v. Corpen-
ning, 39 N.C. 216; Collins v. Turner, 4 N.C. 541, Thus, if, at the
time of her death, Nancy 8. Davis was not domiciled in or a resi-
dent of Iredell County, the orders of the clerk of that county, ad-
mitting the Iredell will to probate and issuing letters to the
administrator, c.t.a., were void and should be vacated by a court
competent to do so. Conversely, if, at her death, Nancy S. Davis
was either domiciled in or had a place of residence in Iredell
County, the clerk of that county had authority, upon proper
application and proof, to admit a document to probate as her
will and, through the exercise of such authority by the admis-
sion of the documents to probate, his jurisdiction over the estate
became exclusive. The subsequent discovery and presentation
for probate of another document, executed later, as the last will
of the decedent, would not deprive the Clerk of Iredell County of
the exclusive jurisdiction previously so acquired.

[14] The question for decision upon this appeal, therefore, nar-
rows to this: Which court is now the proper court to determine
whether Nancy S. Davis, at the time of her death, was domiciled
in or had a place of residence in Iredell County? The above men-
tioned presumption compels the conclusion that the Clerk of the
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Superior Court of Iredell County is the only court which can
now determine this question, unless it affirmatively appears
upon the face of the record of the probate proceeding before
him that he did not have jurisdiction to probate the Iredell will
as the will of Nancy S. Davis.

The record before us does not contain all of the evidence
introduced before the Clerk of the Superior Court of Buncombe
County at the hearing of the motion to vacate the order probat-
ing the Buncombe will. The order of the Clerk of the Superior
Court of Buncombe County denying that motion recites that the
movant presented ‘“‘certain documentary evidence” and that the
Northwestern Bank, in opposition to the motion, presented “cer-
tain documentary evidence and the testimony of numerous wit-
nesses.”

In his order denying the motion, the Clerk found as a fact:

“3. On the 21st day of August, 1969, the Clerk of the
Superior Court of Iredell County issued Letters of Admin-
istration, c.t.a.d.b.n., to North Carolina National Bank as
Administrator, c.t.a.d.b.n., of Nancy Smith Davis, and al-
though no certified copies of the Order of Probate were
introduced into evidence, the undersigned finds that on
the 8th day of July, 1969, Clerk of the Superior Court of
Tredell County admitted to probate a paper writing without
subscribing witnesses purporting to be the Last Will and
Testament of Nancy S. Davis.”

In this order the Clerk made no other finding of fact with
reference to the record of the probate proceeding in Iredell. The
evidence before him not being set out in full in the record before
us, we presume that the above quoted finding of fact was sup-
ported by evidence admitted properly, or without objection. The
parties, throughout this proceeding, have treated the finding
above quoted as correct.

If we assume, as seems reasonable, that the “documentary
evidence” offered before the Clerk of the Superior Court of
Buncombe County by the North Carolina National Bank, Admin-
istrator, c.t.a., in support of its motion, included the exhibits
attached to its motion, such evidence included the Iredell will,
the order of probate thereof in Iredell County and the letters
of administration, c.t.a., issued by Iredell County, which docu-
ments, so far as appears from the record before us, constituted
the entire record of the probate proceeding in Iredell County.
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[9, 10] It does not appear on the face of these papers that
Nancy S. Davis was not domiciled in or a resident of Iredell
County at the time of her death. On the contrary, the Iredell
will contains the heading “North Carolina Iredell County,” and
its introductory paragraph states, “I, Nancy Smith Davis, of the
aforesaid county and State * * * do make and declare this my
Last Will and Testament.” The document probated as the will
of Mrs. Davis is part of the record of the probate proceeding.
Marshall v. Fisher, supra. In Reynolds v. Cotton Mills, supra,
the record contained the application for letters which recited
that “James Scism, late of said county of Lincoln is dead, intes-
tate, etc.” This Court said: “We must take this to mean that
he was domiciled in Lincoln County, and thus construed, it shows
the proper domicile. The language used was not very apt, but is
sufficient by fair construction to show a domicile, at least prima
facte. * * * It resuits, therefore, that the direct proceeding to
recall the letters was the proper one.” See also, Wiggins, op. cit.,
supra, § 114. The Iredell order of probate, itself, states nothing
as to the residence or domicile of Nancy S. Davis. The letters
of administration, c.t.a., issued by the Clerk of the Superior
Court of Iredell County, referred to Nancy S. Davis as “late of
said County.” Thus, there is nothing whatever upon the face
of the record of the probate proceeding in Iredell County to sug-
gest that the Clerk of the Superior Court of that county did not
have jurisdiction because of the residence or domicile of the
decedent.

[11] The appellants contend that a fatal defect appears on the
face of the probate proceeding in Iredell County in that the or-
der of probate recites that the document probated was exhibited
for probate by “Dr. J. S. Holbrook, Chairman Board, James W.
Davis Foundation, one of the executors therein named,” whereas
the document probated names as executor only the decedent’s
husband, Dr. James W. Davis. G.S. 31-12 provides that an execu-
tor named in a will may, at any time after the death of the
testator, apply to the clerk having jurisdiction to have the docu-
ment admitted to probate. G.S. 31-13 provides that if no executor
8o applies within sixty days after the death of the testator, any
devisee or legatee named in the will, or any other person inter-
ested in the estate, may make such application upon ten days’
notice to the executor. In the motion to vacate the probate order
issued by the Superior Court of Buncombe County, it is alleged
that Dr. James W. Davis died on 31 May 1955. Nothing in the
record before us controverts this allegation. Northwestern Bank,
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in its brief, states the death of Dr. Davis on that date is a mat-
ter of public record in Iredell County. Where the only executor
named in the will has died before the testator, G.S. 31-13 does not
require another person ‘“interested in the estate” to wait sixty
days before applying to the clerk for the probate of the will.

[12] It does not affirmatively appear upon the order of probate
issued by the Clerk of the Superior Court of Iredell County that
Dr. J. S. Holbrook was not a person interested in the will. It is
obvious from G.S. 31-13 that this classification includes persons
who are neither devisees nor legatees. It is broad enough to in-
clude even a person whose interest in the estate is in opposition
to the will. Brissie v. Craig, 282 N.C. 701, 62 S.E. 2d 330. The
designation of the person who exhibited the document for pro-
bate as “one of the executors therein named,” though inaccurate,
is not an affirmative showing that he was not a “person inter-
ested in the estate” and, therefore, does not show affirmatively
that the document was presented for probate by a person not
authorized by the statute to do so.

[13] Finally, the appellants contend that the document pro-
bated in Iredell County was, itself, invalid as a will and, there-
fore, the order admitting it to probate is void on its face. The
Iredell will devised and bequeathed all of the testatrix’ property
to her husband, Dr. James W. Davis, and then provided that if
he should predecease the testatrix all of the property ‘‘shall go
to the James W. Davis Trust Fund * * * under the terms and
conditions of this trust fund.” The appellants contend that Dr.
Davis having predeceased the testatrix, the only dispositive pro-
vision in the will is the gift to the James W. Davis Trust Fund,
which the appellants contend cannot take effect because that
trust fund was created by an instrument not in the handwriting
of the testatrix and so incapable of being incorporated by refer-
ence into the document probated as a holograph will. As above
stated, we do not reach upon this appeal the question of whether
the Iredell will incorporates by reference the trust agreement as
amended, The fact that a devise and bequest of all of the property
of the testatrix has lapsed, due to the death of the devisee-
legatee, and that a gift over cannot be given effect (assuming,
without deciding, that this is true in this instance), does not
make the document and the order admitting it to probate void
upon the face thereof.

[14] Consequently, the order of the Clerk of the Superior Court
of Iredell County admitting the Iredell will to probate and his
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issuance of letters of administration, c.t.a., cannot be attacked
collaterally but may be attacked only in a proceeding brought for
that purpose before the Clerk of the Superior Court of Iredell
County. By the entry of his order admitting the Iredell will to
probate, he acquired full and exclusive jurisdiction not merely
over the carrying out of that document but over the estate of
Nancy S