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CASES A T  L A W  

ARGUED AND DETERMINED 

IN THE 

SUPREME C O U R T  

NORTH CAROLINA 

DECEMBER TERM, 1845 

THE STATE v. SOLOMOX HOYLE. 

1. In an indictment for perjury it is not necessary to set forth the pleadings 
in the former case in which the perjury is alleged to have been commit- 
ted; our act of Assembly of 1842, ch. 49, having altered the common law in 
that respect. 

2. There is but one statute in this State punishing the crime of perjury, Rev. 
Stat., ch. 34, secs. 50 and 52, and therefore an indichent for that crime 
which concludes against the statute is right. 

APPEAL from BURKE, at Fall  Term, 1845; Bailey, J .  
The defendant was conricted upon an indictlilent for perjury, and 

moved in arrest of judgment ; but the Court overruled the motion and 
passed sentence on the defeiidant, and he appealed. 

The indictnlent states, by wag of inducerrient, '(that a t  the court of 
pleas and quarter sessions for the county of Burke, holden at the court- 
house in, etc., on etc., before, etc., justices, etc., a certain issue 
between the State a i d  one Janies York, in due manner joined ( 2 )  
cpori a bill of indictment then and there peridiiig against the said 
James york for an  assault and battery i n  and upon the body of one 
Solon~on Hoyle, came on to be tried, and was then and there in due form 
of lam tried by a jury, etc. ; and that upon the said trial Solomon Hoyle, 
the defendant, did thcli and there appear, etc. The indictment concludes 
"against the form of the statute in such case made and provided." 

Two objections were taken to the indictment. One, that it does not 
set out the former indictment against York nor the plea of York therein, 
upon the tr ial  of which the perjury is alleged to be committed; and the 
other, that  the indictment does not conclude against the form of the 
statutes, in the plural. 

Attorney-General for the iytate. 
No counsel for d e f ~ n d a n t .  
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~ Z L E E I S ,  C. J. The Coult deei~i, ~ ~ e i t h e r  objectio~i tellable. -It corll- 
mori Ian,  in order to shon that tlic fitl\e oath n a i  take11 hetore u court 
having ju r i~d ic t io~ l  of the mutter, utld ill a judicial proceedir~g touchil~g 
the same, it TWS necessary that tlie i~ id ic tme~l t  should set forth the plead- 
ings in the forrner ca.se, as the declaration, or i ~ i d i c t ~ n e ~ ~ t ,  the issue 
joined, aud all the proceediiigs at the trial. But this rclitlewl the indict- 
merits for this c h l e  so prolix aud co~r~pl iwted that there n a s  always 
danger of failing to olvtaiil judgil~ent, even after coiiriction. The i ~ c o n -  
veniences were remedied in England by the statute 23 Geo. II., which 
enacted tliat it  should be sufficie~lt to set forth the subst:ulce of tlie offense 
and by what court or  before n11ol11 the oath waz taken ( a ~  erririg such 
court or person to have compe te~~ t  authority to administer the s:tnle), 
together n it11 proper a l  erlneliti. etc., ('without s c t t i q  forth" (among 
other things) "the indictiuc~lt or any part of any lecord or proceedirlg 

in law, other than as aforesaid." Since that  tinle indict~uents 
(3 )  hare  not gone more into detail in England than that now under 

our consideration, which, indeed, conform3 to the best precedents. 
I t  appears to hare  been taken from that given by 2 Chitty Cr. L., 453, 
which, the author says, was: cettled v i t h  great care by a late cminent 
lawyer, and on ~ ~ h i c h  there was n conriction. I n  other i~~stances ,  the 
matter is stated yet more generally, thus :  "that a certain indictment 
then depending in the said court agaiust -1. B. came on to be tried, and 
was then and there in due form of law tried by a certain jury," etc. ; or, 
"that J. C. IT-as in due form of law tried by a certain jury of the said 
county, and there duly sworn and taken, between the King and the said 
J. C. upon a certain indictment then and there depending against the 
said J. C. for," etc. 2 Chit. Cr. L., 460-463. Epon  an indictment in that  
form Dowlin's case turned, 5 Term., 311, and i t  mas held sufficient in 
that  respect. The statute 23 Geo. 11. was regnacted in the same words i n  
this State in 1791, ch. 7 ;  but i t  was repealed in 1837, Rev. Stat., ch. 1, 
see. 2. That  caused the decision in i\'. 1 % .  gal limo^^^. 24 S. C.. 372 : but at 
the succeeding Awrnbl- tlie i~iconvenienceq ariqinp fro111 that state of 
the law were obviated by a second cnnct in~nt  of the act of 1791. Laws 
1842, ch. 49. That ,  therefole, diipenseq with those qtatementq, the omis- 
sion of ~vhich is the foundation of the first objwtion. 

There is but one statute puriishing the crime of perjury, tliat which is 
contained in Reiised Statute.;, cli. 34, secs. 50 and 52 ;  R. 1 % .  Ball, 2.5 
S. C., 506; and, consequently, tlie conclu~ion of this indictn~cnt is right. 
The  act of 1842 relates only to the forms of proceci~ting, and not to the 
creating, defining, or  punidiing the offense. 

PER CITKIARI. No Error.  

Cited: P. T .  Robenson, 98 S. C., 753; IS'. c. JIurph! / ,  101 3. C., 701. 
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(4) 
REBECCA LAMB AKI) O T I I E ~ S  V. LEWIS CARROLL, ADMINISTRATOR, ETC. 

The value of an advancement is to be estimated as of the time the advance- 
ment was made, and not as of any subsequent time. 

APPEAL from an interlocutory order rnade by Caldwell, J., at  Fal l  
Term, 1845, of SAJIPSOX, overruling certain exceptions rnade by some of 
the plaintiffs to the report of the commissioner appointed to divide the 
negroes which were the subject of the petition. 

John  Lamb made partial advancements of slaves to several of h is  chil- 
dren, and then died intestate, leaving other slaves and other personal 
estate. Upon a petition for an  account and distribution against his  ad- 
ministrator by  his widow and all his children, those who had been ad- 
vanced submitting to bring their advancements into hotchpot, i t  was 
decreed that  the slaves should be valued and equally divided, taking into 
the division the several advancements; and a commissioner was appointed 
to make the valuation and division. H e  did so, and made a report, to 
which the advanced children took several exceptions, which, however, 
only raised this question, whether the advancements are to be valued as 
of the time they were made or as  of the time of the division. 

Warren Window for plaintiff. 
Xtrange for defendants. 

RUFFIN, C. J. Those parties who except, would take a very different 
view of their eauitv if the advancements to them had consisted of female 

L " 
slaves, and they had been a t  the expense of bringi~lg up  numerous fam- 
ilies of childrm from them. There is, howev~r ,  no donht of the law 
upon the question. I t  has been long settled, King v. Worsley, 
3 N.  C., 366;  Stablings 11. Stallings, 16 N .  C., 298; and the cor- ( 5 )  
rectness of the rule seems to us to be evident. H i s  Honor was, 
therefore, right in overruling the exceptions and decreeing according to 
the report; and his decision is 

PER CURIAM. Affirmed. 

THE STATE v. SAMUEL LEDFORD. 

1. When the perjury on which an indictment is founded is  alleged to have 
been committed on the trial of a cause at a special term of a Superior 
Court it is not necessary to set forth in the indictment the order of the 
judge directing such special term to be held, nor the appointment by the 
Governor of the particular judge who is to hold it. 

2. Nor is it necessary to prove either of these facts on the trial of the in- 
dictment. 
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3. A judge who by the general law and a permanent commission holds a Supe- 
rior Court i s  not t o  require evidence that  he is the judge of the court;  
and the record made by him establishes to those who succeed him that  he 
held the court a t  the terms a t  which, according to the purport of the rec- 
ord, he appears to have held them. 

4. The regularity of the  proceedings of a Superior Court in point of time, as  in 
other things, is to be presumed, unless the contrary appears. 

-IPPE 11, from P ~ ( . E Y ,  F a l l  Terlii. 1845 ; na i l ( , y ,  J .  
Tlie defendant v a s  conricted in the Superior  Court  of Y a ~ i c e y  of per- 

jury, upon a n  indictment which charges "that a t  a Superior  Cour t  of l aw 
for  the county of Yancey held at, etc., on t h e  second Monday af ter  the  
fourth N o n d a y  i n  J u n e ,  1845, before the  Honorable David F. Caldwell, 

one of t h e  judges of the  Superior  Courts  of l a w  for  the State, a cer- 
( 6 )  t a in  isyue L e t n e c ~  one Marcus L. P c n l a ~ i d  a n d  oil? .To1111 Ledford 

i n  a certain plea of trespass 011 the case, vhereiri  tlie said l\larcus 
L. Peiiland n a s  plaintiff arid tlic said J o h n  Ledford nns  defendant. carlie 
or1 to be tried i n  due form of law, a ~ l d  n a s  then and there tried b y  a 
jury," etc*. T h e  ilidictriie~it tlicri qtates tha t  the d ~ f c n d n ~ i r  appeared as  a 
witlie\s for  J o h n  Ledford, and  TTas cluly snorn ,  etc., "before the l ionor-  
nhli, 1 )avid F. Caldn ell, -0 heiug judgc aq afore-aid;  tliat t l ~ c  el i h c e ,  
etc. (lic, the raid 11x1 it1 F. Caldnel l ,  jvtlge as  aforewid,  tlieli :111d there 
h a \  ilig suiKcie~lt slid c30nipetent autliolity to adliiiliistcr the said oath to 
tlw >aid Sa111ucl Lcdforil ill that  irehalf"). I t  tlicn stati,s the 1rlatei.inlit- 
of c e ~  tail1 quei t io?~a,  the ('1 iderice g i ~  en Ly the defc~ld: l~i t  rc l - l t i~  e tlieleto, 
aud asiigns tlie per ju ry  in  tlic u s l d  f o ~  111. 

E o r  t h t  1~ulf)O" of shov i ~ g  on the t r ~ ; ~ l  of' t 1 1 ~  l j ~ . c u t  i l ~ d i c t u ~ e ~ i t  tha t  
tlic ~Jeilc*e of the 1 1 i i w n ~ r  x a s  g i i m  ill the S u l ) c ~ i o r  ( 'oni t  of I:r\\ f o r  
Yal~cr).. a l ~ d  upon the t ~ i a l  of  all i..ilc joilird ill :r yuir I i l t n c c ~ ~  the pt+ 
$ O I L S  iue l~ t io i~ed  in the  i l ~ d i c t ~ i l w t ,  ~ l l e  s o h i t o r  f o r  the s t a t e  ofi 'e~ed to 
read tlic ~ c c o r t l i  of tlic Supr7lior ( ourt crf l a n  for  \17:rllcey, -1ioti ill: t h a t  
t h  trial took ~)l:rc.c i n  t1i:rt court, a \  tal~argctl. Ih l t  the cou11.rl f o r  the  
p r i w ~ t ' r  ~ c ~ i i a r k i d  t l ~ t  "it \\:I, m i l c c c ~ * ~ n r y  to rend tlic~ii,  as  tlie pri-oner 
admitted t11:lt a ~ l ~ c r l a l  f c r ~ i i  ot the c.ourt n a s  l~clil  :ai~d tliat J u d g e  C'ald- 
well ljrcsided, a ~ i d  tha t  the p r i m l e r  was w o r n  011 t h e  t r ia l ,  a3 qet forth." 

171 the r1efe11.e it  na.;  atliiiittctl that  tlic l ~ l i ~ o l i c ~  ~ \ \ ( I I ( >  f:rl~c.ly, hilt i t  
\I,;.+ ii~.istcd t l~ t i t  lic did 11ot qnc:n. c o ~ ~ n p t l - .  011 tha t  point the c20u13t left 
thc w e e  to thc jul:-. ~ i l r o  f ' ou~~t l  tlir l ) ~ i w n t > r  o,~iiltv. 

Tlie 1)liioner'i c.r I I I ~ ~ !  ~ l i o ~  cc! f o r  n liclr t r ia l  l,ttr>au+ . J ~ ~ i l q c  ('(11 Tu cl!'s 
cornmissinn n a. not pro1 ~d 011 tlie t ~ i a l ,  and I~ccan ie  i t  n as lint prorcd by 
the lecord that  the j ~ ~ d g c  xl io liclil the Snperior  C'ourt of Yancey : ~ t  the  
preceding Spr ing  term had  ordrrcd the term of t h r  c o u ~ t  to I r I~eld. on 
the second hlondav af ter  the fourth l l o n d a y  of ,TIIII~,  184.7 T h e  court 
overruled the niotioli. 
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T h e  counsel then  nlored i n  arrest of judgment because the  in- 
dictment did not set fo r th  a n  order of the court a t  t h e  preceding ( 7 )  
t e rm f o r  the  t e r m  heId i n  J u l y ,  nor  charge that  Judge Caldzuell 
n7as appointed by the (Axernor  to liold i t .  Th is  motion ~ m s  also 01-er- 
ruled and sentence p n w d  on the  prisoner, and he then appealed. 

A t t o m e y - G e n c d  f o r  the State .  
S o  cozinsel for defendant. 

lir.rms, C. J .  The  objection< d l  be m o ~ t  co11~-rliic1~tly diqposed of 
b y  first c o n ~ i d e r i ~ i g  those to the  indictment. I t  is  certainly necw$ary the 
i~idictnient  sho~llci slion tha t  the  fnlsc oxtli uaq  t d m i  in a j~tdicicd pro- 
ceeding, and,  i n  o r d w  thercto, i t  muqt 'how a niattcr pending ill some 
court liauing coml>rt(wt jurisdiction a n d  held by a person ant l~orized to 
do so. 

Those ~ r ~ a t t e r s  n l ~ ~ s t  Le t ru ly  laid, bccnuqe the proof niurt wtill)lish 
tllem i n  order  to c o n ~ t i t u t e  the  inlputcd perjury. H e r e  the intlic+ment 
la>-s the t r ia l  of a certain suit i n  the Superior  Court  of law f o r  Yancey 
County a t  a certaiu term of that  court  vhic.11 was held on the second 
Monday a f te r  the  fourth llonclav of J u n e ,  1S-l-5. by and hcforc .T l idq~ 
Calrlwc~li, one of tlie judges of the Superior  Courts of law for  the State ,  
and  lays the  pcrjur. to have l ~ e e n  conlniittcd on th:lt trial.  T h i s  Ire hold 
to  he sufficient. Laws 1842, ch. 40 (being the act of 1791, ch. 7, re- 
enacted), espresyly ni:rkcs i t  ~ n f i r i c l i t  f o r  the indictinent to set for th "by 
n.h:lt court  o r  1)efolc ~11ioni tllc oath n a4 taken ( a 1  el+ng cuch court o r  
])el'soll to h i r e  competcl~t  anthori tv  to ndlllinister the  w m c ) ,  n i thout  
setting for th a n 7  par t  of a117 record. a n d  n i t h o u t  setting for th the  com- 
niisrion or  authori ty  of tlie court o r  person before whom tlie per jury 
was coniniittcd." Tlierc is no doubt tha t  OII the t r ia l  the eridencc 
must establish that  the part icular  c20urt m s  held, a11d d u ! ~  held, a t  
t h e  t ime and  1 h c e  and by  the  person or persollq ctated i n  the 
inc!ictment. H o w  tlioce facts  a r e  to  be proved is another ques- ( 8 )  
t ion,  ~ r h i c h  i. l~ercaf tc r  to be consiclered. l\7e are  a t  present in- 
quir ing nhet l ier  there a re  adcquatc a\ernients  on those points ill the 
inclictnlmt. TTr think tlicre a r c ;  fo r  the  irtdictnlcilt is ilccording to the 
precedents u n d ( ~ r  the act of 1791, and the  s tatute  23 Geo. I I . ,  f rom ~ v h i c h  
m r s  m-ac t a k c ~ ~ .  ~ l l e n t i o ~ ~ i l l g  the  conrt,  tllr t cnn ,  :nid the jndge preqiding 
tllc.1611. T11:lt nc~illtl ilot I c c a ~ t c q t c d  h a d  the t e ~ m  bccn a n  o r d i ~ ~ n r y  
scnliailnnal tel.111, 11c.lcl 011 tllc d:\v de- ic~latcd in t l ~ c  1)itblic itatlltc. 13nt 
tlm court \ \ a s  held 011 this occ*-ision, I,\- n a y  of q p ~ c i u l  tcl.lti, 111ldcr the 
'(Act fo r  the 11iorc ~ ~ ~ c v ~  at l~nini , t ra t ion of ju-tice." 18-11", ch. 1 6 :  and i t  
scnilr to  h a r e  beell ,ul)posed that  111a1icq a diffcrcnre. T h e  act prorides 
tha t  nl icn the  hui i~~r. . .  of a Snpr r io r  Court  c a n i ~ o t  bc done a t  the. regular  
term, the judge Ilolding the court may ,  h y  a n  order i m d e  at  tlic regular  
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term next preceding, appoint a special term, which shall be held at the 
time appointed, and all civil cause. may be tried under the same rules as 
are prescribed for holding the regular terms of the court. The  judge 
appoiriting a special term is  required to notify the Gorernor of it, and it 
is the duty of the G o ~ e r n o r  to designate one of the judge? (other than 
the one appointing the special term) to hold the court, arid notify the 
judge of his appoirltment. ,hid the act provides that witneqses, suitors, 
and officers of the court shnll attend at the time appointed, as at a regular 
term of the court. This is the n hole scope of the act. I t  creates no new 
court, but it is still the Superior Court of l av ,  held by a judge of the 
Superior Courts of lam, and having the same juridict ion in trying ciril 
actions. I t  is  true, there i s  to be a special term of the court: but that  
does not change the style of the court. I t  is clear, too, that  the special 
term is not a part of the preceding regular term, continued by adjourn- 
ment from the regular term, and to be so stated in pleading. I t  is an 

original term, and is properly stated as beginning on such a day, 
( 9 )  since the act distinguishes i t  from that  a t  which it was ordered by 

calling the one the special term of the Superior Court and the 
other the "preceding term." T h e  court is, therefore, properly der-cribed 
in the indictment, and the particular term is sufficiently shown by the 
period a t  ~ ~ h i c h  it is stated to ha re  been held. 

Kor  was i t  necessary the indictment should set forth that  the judge was 
designated by the Gorernor to hold the court ;  for  that comes within the 
reason, if not the ~vords, of the act d ispen~ing nit11 a statement of the 
judge's commission. The truth is, liowerer, that  wch  designation or 
appointment is  not in the nature of a special cornmissioil or  authority to 
hold a court created by the ac t ;  but the p o w r s  of the judge are deri1-ed 
from his election and con~mission as a judge of the Superior C o u l t ~ .  and 
the designation directed by the act serves o~ i ly  to itlalie it the duty of the 
particular judge to hold the particular term. This is clear fro11 the 
provisions of the Collstitution which allow the Governor to cornn~is~ion 
only judges appointed by the Q e n ~ r a l  Alssenibly, or, ternporarilv, thow 
appointed by himself nit11 thr  adrice of the Council of Statc. The  pro- 
vision of the act of 1842, ch. 16, is notliinp more thnn a mode hy vhich 
the judge is assigned to the duty of holding a particular teim of a Pnpe- 
rior Court by the Gorernor, a9 the judges mere formerly to their eircnitq, 
and as ther  are 11ox allotted to the circuits hv thcmsel~ eq. Such an allot- 
ment m s  nerer stated in an? indictment for perjury, nor, indeed, prored 
on the trial. A11 persons n iwt  take notice of the judicial character of the 
persons ~ h o  are the judges of the highest court. of original jurivliction, 
ciril and criminal. S. 1 % .  liintbrouqh, 13 N. C., 431. I t  is, therefore, 
sufficient that the indictment qhould set forth a S iumior  Court of Ian- 
held by one of the jndecq of those coin.t~, Eecau~e that  consti tntc~ a tri- 
bunal of competent jurisdiction. 
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The  motion in  arrest of judgment was, therefore, properly (10) 
overruled. 

T h e  preceding observations will have served in  a great degree 
to show that  the Court also thiuks the coi~victioii was on sufficient rvi- 
dence. I n  refereilce to the judge's cominissioll, we ha rc  already said, 
upon authority, that  his official character is to be judicially noticed. 
There can be no such absurdity ill the law as that the judge who by the 
general law arid a pernlanent corlli~lission holds a Superior Court is to 
listen to evidence that he is the judge of the Court. The  record made by 
hiin establishes to those who succeed hi111 that  lie held thc court a t  the 
terms a t  which, according to the purport of the record, he appears to 
have held them. Besides. even in  the case of an  inferior officer, it  is suffi- 
cient, i n  the first instance, to establish. his capacity, for example, to 
administer the oath, that  he mas acting as an  officer that  legally hath 
such capacity. R c x  v. Verelst, 3 Camp., 432 ; 4 Term, 366. 

,4s to the other point, that i t  was not shown by the record that therc 
had been an  order for a special term, i t  might be sufficient to answer that 
the prisoner admitted the fact. I r e  expressly admitted that  the special 
term mas l i ~ l d ,  and by Judgc CultSwell, which, under the circumstai~ces, 
must be deemed to be mi admission of a lawful special term. By dis- 
pensing with the reading of the records, e ~ e r y t h i n g  is to be inferred that  
could have been established by the records. But, in reality, no such 
proof was requisite. As a Superior Court, the regularity of its proceed- 
ings in point of time, as in other things, is  to be presumed, unless the 
contrary appear. Inasilluch as the special term might lawfully be held, 
the fact that  it  was held on a particular dap, a t  the proper place, estab- 
lishes, a t  least prima facie, that  i t  m7as the due and proper time for hold- 
ing it. W e  cannot assime that  the special term was held whcn none mas 
ordered, nor that  it was held a t  a different time from that  ordered. 

PER CURIAM. N o  error. (11) 

Cited: Sparknzan v. Dazrghtry, 35 N.  C., 170 ; 5. v. Harvell, 49 N.  C., 
56; Gudger v. Penland, 148 N.  C., 600. 

STATE v. ISHAM HAILEY e T  AL. 

1. In the  absence of any special regulations by the county court, no act of a 
patrollcr in the discharge of his patrolling duties can be valid unless a 
majority of the patrollers in the district be present and a plurality of 
these sanction the act. 

2. The office of a patroller is both judirial or quasi  judicial and executive. 
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APPLAL f roin A N S ~ S  Fall  T e l l ~ ,  l b 4 5  ; C'uldu c.11, J .  
The deiendautb ne re  ~lldlcied for a forcible iezlstar~cc to a  art of a 

patrol 111 euterlng a liegro house beloligli~g to tlielu, and p r e ~ e ~ ~ t i i i g  t l m r  
search~ng ~ t .  The jury found the fo l lo~ i i~ ig  bpecial ~ e r d i c t  : "That ill the 
captain's distrlct in n liich the clefei~darlts 111 e there n ere eight pel sxls  
appointed patroller,. for  1844, b j  h e  culllulltree of patrol, a ~ ~ d  the) x1.o 
find that  three of the eight person* so appointed \\ent to the 11ou-e oi the 
defendants in the night as patrol, and wide  thelniel~ es knonii a,  nuell ; 
that they went to the cook-house or kitchei~, a house n ithin the cul tilage; 
that they liere met at the door of it by tllc t le re~id: l~r t~;  that  the eutraricc. 
of said persons n a s  resisted and the elltry prevented h -  threats and 

neapons used by the d e f e d a n t i ;  a ~ ~ d  by r w t m l  of such re.l>tar~ce 
(13) the)- did not .ear& the house; arid t h e  :d-o find that  the defel~d- 

ants' ilegroes slept in said house, and a1.o that the cou~ity c o u ~  t of 
Anson had not made any rules or  regulation* for the p o ~  eriiment of the 
patrol. If in point of law the defendants be guilty, then tilt,! -o find; 
but if in point of  la^^ not guilty, then they so firid." 

On this fillding the p r e 4 i n g  judge n a s  of ol)inion that the b o u v  in 
question n a s  the subject of *earth, but a i  the county court of Ancon had 
made no lules or regulations for the  go^ erinnent of the patrols, lei\ than 
a majority could ilot ac t ;  that the reiistance made by the defendants n nq 
not criminal, and ~ e ~ ~ d e r e d  judgri~e~it  in thcir l~ehalf .  The  State by her 
solicitor appealed. 

dttorncy-Geneml for the State. 
S o  counsel foi defendants. 

SUH, J. Tit11 the question decided by his ITonor in  the first part of 
his judgment we 1lar.e nothing to do. I t  does not arise here, 2nd n e  ex- 
p rev  no opinion upon it. I t  is an important point, and 1e:ldq to \c ry  
interesting results. TTe entirely, however, co i~c ide  v i t h  the prc-itli~iq 
judge in the judgme~it in favor of the defendantq. The p a t ~ o l  i l l  e~ ~ r r  
count-, vhen dul. appointeri. iq a public body, in\-ested nit11 poners 
highly important to the community at large, and to he e ~ e r c i ~ c d  for the 
public good. These poners partake of a judicial. or p j n c i  judicial, and 
execut i~e  character. Judicial so far  as deciding upon enph caqe of :I 
s l aw  taken u p  hv them: nhcther the law ha?  been violated hv him or 
not, and adjudging the puni.;2lment to be inflicted. I s  lie off his master'. 
plantation ~vithont proper permit or paw?  Of this the patrol mllst jndcc 
and decide. If plmiqhment is to Fc inflicted, they 1nu.t ilcliilil~e, tlwide. 
as to the qwstion ; fire stripes ma\- in come caqeq be ~ ~ i f i c i e n t ,  ~ h i l ~  

others may demand the full penalty of the l au .  -111 theqc acts 
(18) upon the part of thc patrol require consultation and aqrcem~nt ,  

and a l e ~ s  number than a majority of the x~hole cannot act. S o t  
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that i t  requires a majority of the whole to agree in tlie decision of each 
case, but it docs require that  nnii~ber to constitute (if the expression 
may be allow~ed) a court or t r i h u d  for tbe perfornimcc of t11c.w duties, 
and wl1e11 so constitnted a plurality of those present nlnit nglee, or no 
punishment can be legally inflicted. We do not nican that the law re- 
quires, on the par t  of the patrol, ally fornlalities ill tlie discllarge of their 
duties, or that any formal j u d g u ~ c ~ ~ t  i~lust  be pronounced, but that  a 
majority of the patrol properly co~~st i tu tcd  ruust sa~lction each senterlce 
passed. I f  a minority can act, the11 each i r id i~idual  patroller irmy act 
by himself, and every n~an 's  proper t~ ,  ~ rou ld  be subject to the u ~ ~ e o n -  
trolled judgment or passioil of a single i~lc!i\idual. This cannot h a w  
been the scope and mealling of the act. TV11erc power.; of a ~ ~ u b l i c  r ~ a t u ~ e ,  
though not judicial, arc colifcrretl on seTcra1, it is a gelwral rule that  a 
majority can discharge them, Co. L., 181, b ; Cir i~ ld ley v. I l ~ r l i ~ ~ . ,  1 Bas. 
8: Pul., 229 ;  slid it follows as a corollary, that  less than a majority cnn- 
not, unless the act confcrrii~g the po:wr gi\ es to n n~inori ty the authority 
so to do. This plir~riple as applicab1.c to patrols was decided in l l k l zard-  
son v. iS'alta~, 4 N. C.. 505. So, also, in tlie familiar instance of our 
court of pleas and quarter S C S S ~ O ~ ~ ,  but for the clause authorizing three 
magistrates to hold thc courts, a less number than a majority of all the 
magistrates of the county would be inconipetent to hold the terms of the 
court. 

I n  Tate v. O'ATeal, S N. C., 418, the judge who tried tlie cause below 
decided that  i t  required a majority of the patrol to be present, to enable 
them to act legally, and the Supreme Court affirmed his judgment. The  
indictment, as well as the special verdict, shows that a majority of the 
patrol i n  this case were not present, and the county court of 
Anson had passed no rule authorizing a less number to act. (14) 

PER CURIAM. Affirmed. 

THOMAS DAVIDSON v. JOHN M. SHARPE. 

1. Where a decree or judgment in another State is produced in evidence in one 
of our courts it is not necessary to show by any extrinsic evidence that 
the judgment or decree was warranted by the laws of the State in which 
it was pronounced. The judgment or  decree itself is the highest evidence 
of that fact. 

2. A judgment or decree pronounced in any State against an inhabitant of 
another State upon whom process in the suit has not been served is only 
binding in the State in which such judgment or decree has been rendered. 

3. Where a bond is offered in evidence, and the obligor offers to show that the 
bond has been declared fraudulent by a court of equity, and that i t  should 



IN THE SUPREME COURT. [23 

be surrendered, the evidence is inadmissible, because the bond, being un- 
canceled, is still good a t  law, and the obligor can only proceed in equity 
to enforce the decree by process of contempt. 

A i ~ ~ ~ . l ~  from IREDELL special Term, November, 1845; Dick, J. 
Debt on a bond, and the plea is a set-ofi of a larger sum, due on a bond 

of the plaintiff to the defendant. On the trial, the defendant prored the 
latter bond as pleaded; and the plaintiff then offered to give ill evidence 
the transcript of the proceedings in a suit, instituted in a court of equity 

in Tennessee, upon the bill of the present plaintiff against the 
(15) defendant, in which the court declared that  tlie bond now pleaded 

as a set-off was obtained by the defendant from the plaintiff 
fraudulently, and decreed that the defendatit should deliver the same 
into that  court to be canceled. 

The  defendant objected to receiring the eridence, because it appeared 
in the trailscript that the deferidant did not appear in the cause, and had 
not been served with a process in the suit, and that  he v7as not a citizen 
or resident in Tennessee, but was a citizen and inhabitant of North Caro- 
l ina ;  arid that  the court proceeded to make the decree npon an  order, 
taking the matter of the plaintiff's hill as confessed by reason of the 
default of the defendant in not appearing therein, after a notification to 
do so, which was published for a certain period in  a newpaper  printed 
in Tennessee. 

The presiding judge xvas of opinion that  it xvas necessary, to tile admis- 
sion of the evidence, that the plaintiff should otherwise prove that by the 
law of Tennessee the court was authorized to make a decree against a 
nonresident person upon such publication. The  plaintiff did not offer 
any further evidence, and r a s  nonsuited; and he appealed. 

No counsel for t h e  plaintiff. 
Royden for the defendant. 

Rumrrv, C. J. The Court thinks the defendant's obiection good, 
though not precisely on the ground taken by hi;: ITonor. Regularito of 
judicial proceedings in another State, according to the law of that State, 
cannot be inquired of I~ere .  I f  2111 nttcinpt r e r e  made to prore that Ian. 
here, u hat evidcrice as  high cculd be adduced aq those proccedincq them- 
selves? The7 are the qolemn official acts of j ud~ec .  ~rhose  peculi7r prov- 
i l~ce  it is to ad1nini;:ter and expolmd the Ian s of their country. S o  n i t -  

nesses could he rliore relied on for their k~loulcdcc of the whiect, 
(16)  nor the snnctim~. a r i d ~ r  vhich their opinio~i' \ ~ o i ~ l d  1-r rlcclarer1. 

Our  court4 cannot set t l imivlw.  a l v  e the ~our t ' :  of T I ~ I I I I C ~ Y T  
in dctcrnlininq nhnt  is her 1n-w. T h r ~ c f o v .  ns i t  IT:I% g,?i(l 1 ) ~ -  the Collvt 
in T ~ b y  v. Wilson, 21 N. C.. 5GP. Pverr i l~dmi~ci i t ,  v l i d l i ~ r  finl1 or i ~ i t ~ r -  
locvtorv. prowq itqelf to I v  the regular and right one. according to the 

2 4 
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law of the country in which i t  was given. Consequently no other evi- 
dence was requisite on that  point. 

But, although the proceedings and the decree are to be deemed strictly 
correct, according to the law of Teniiessee, the Court holds, according to 
the case just ciled, that  they have no validity here, because the defendant 
was not in fact made a party to the suit. The State cannot pass a l aw to 
operate out of her territory, or  to authorize her courts to act on things or 
persons not within her jurisdiction. Such a statute may bind her own 
courts, but the courts of other States cariiiot acknowledge its obligation 
or aid in  executing it, even indirectly. 

There is, however, another grouiid 011 which the objection ought to 
have been sustained. The evidence was irrelevant, and for that reason 
ought to have been rejected, had i t  been a decree of a court of equity of 
this State. I t  established no fact material to the issue in this suit. The  
decree operates in personam only, and professes to do no more. I t  is to 
be enforced only by process of contempt. I t  does not render this bond 
less the obligation of the plaintiff in law than it mas before the decree. 
While i t  is  in existence, unpaid and uncanceled, a court of lam is obliged 
to hold it to be the party'sdeed, Ieavi~lg the court of equity to act on its 
suitors, as i t  is quite able effectually to do. .is decree of a court of 
equity of another State, riot for  moricy, but requiring acts by the defencl- 
ant personally in court, i t  is plain that a court of law here is not com- 
uetent to enforce it. but the am)lication should be to that  tribunal that 

L 

has a like jurisdiction in personam, and could compel the per- 
formance of the specific act decreed and restrain the defendant (17) 
from any unconscientious use of the instrument in the meanwhile. 

PER CURIAM. Affirmed. 

Cited: Sloan v. VcDowell ,  7 1  IN. C., 368; ilIil7er v. Leach, 95 N. C., 
231 ; Harris 1). IIarrG, 115 N.  C., 588 ; Rainey v. Hincs, 121 N.  C., 321; 
Arvington 1).  Arrington, 127 N .  C., 197. 

JOSEPH W. ALLEN, QUI TAM, ETC., v. JAMES FERGUSON. 

1. I n  a n  action qui tam. etc., for usury,  where t he  count was  t h a t  the  defendant 
had corruptly taken,  on 20 April, 1814, etc., usurious interest  on a con- 
tract  for forbearance, etc., from 21 April, 1843, t o  the  said 20 April, 1844, 
and i t  appeared i n  fact  tha t  t h e  usurious interest  was  taken for forbear- 
ance, etc., from 21 April, 1843, to 21 April, 1844: H P M ,  t h a t  there was a 
fa ta l  variancc between the  count and thc  proof, and, therefore, t he  plain- 
tiff could not  recover. 



I N  THE SUPREME COURT. [28 

2. Although it is not requisite in a declaration for usury yu i  t u i ~ t .  etc., as it is 
in a plea, to describe the usurious contract specially, but it  may be done 
generally, get the declaration must be precise and accurate, in the state- 
ments of the sun1 lent and forborne, the time of forbearance, and the 
excess of interest; and these facts must be proved as  laid. 

~ P L A L  fro111 ~I,DT\ ELL F a l l  Term, 1845;  I lu i~ey ,  J .  
Bebt f o r  $850, founded on the statute against excessi\e usury. The  

declaratiori  contain^ t n o  cou11t3. 
Tlie filst coulit purports  to set out tlie coiltiact speci:dly, aud  ,tatcs i t  

thus :  tha t  on 21 April,  lbX3, upcn  a corrupt  agrec i~mi t ,  etc., the defend- 
a n t  lent a n d  advanced to IIaxl i i l ls  Ki rby  tlie sultl of $175 a ~ i d  apleed 
to forbear  and  g i ~  e d a y  of l ) a ~ ~ n l e n t  therefor for the space of t n e l ~  e 
calendar ~ l ~ o n t l l +  next e~isuirig, itnd that  fo r  snch loan aud forbcaiaiice 

Kirby the11 agreed to pv to the defer~dant  $200 a t  or Lefore the 
( I S )  expiration of twelve caler~tlar l~rontlis a- a f o r c s d ;  a11d tliat to 

becure the  said ,uiii of $200 Kirby oil d l  Apri l ,  1S43. exwuted a 
deed of conreyance to the  d e f f ~ n d a ~ ~ t  f o r  c e r t a i i ~  lalldq. therein meiltioned, 
ill fee &iiple, nllicli n a s  a b o l n t c  arltl n i t h o u t  contlitioii e x p r e - ~ e d  in 
the  dccd, but tha t  it  waq then and  tlrclre fu r ther  agreed betv;ee~i the  
defendant and  K i r b y  tliat the said deed should becolne ro id  and  be sur- 
rendered up011 the  paymcnt of the said sun3 of $200. 

Tlie count tllen procecdq to qtate t h a t  i n  pursuance, etc., K i r b y  on 20 
April,  1844, pa id  to the  defendant the  said aulil of $200, and  tha t  the 
defelidant "then and there did cornlpt ly take, accept, and  r e c e i ~ e  of and 
f rom the said K i r b y  the s u m  of $25 by  q a y  of corrupt  bargain and loan 
f o r  the said Ferguqon forLearing a n d  p i l ing  d a y  of payment ,  and  having 
forborne and  g i ren  day  of pa)nlerit of the <aid iunl of $1 75, SO lent and 
advanced a s  aforesaid, f rom 21  I l p ~ i l ,  1943, uut i l  and  upon the  said 20 
April,  lh44,  n h i c h  sum of $25 exceeds the rate," etc. 

T h e  vcond  count qtatcs t h a t  on 2 1  , lpr i l ,  1843, the  defenrlant lent and 
adrallccd to I i i r b -  $175, and  that  a f t e r ~ ~ a r d q .  t h a t  iq to  say, "on 20 
April,  lS44, the  .aid Fergnson did, at.  etc.. corrupt ly take and  rcccire 
of arid fro111 the  ia id K i r b y  t h t  cum of $25 h~ n a y  of c o r m p t  b a r p i n  
and  loan for  t h e  said Ferquson forbear i i~g  a n d  g i r i n a  day  of payment, 
and  h a r i n g  forkorne and g i ~ ~ e n  (lay of payment of tlie raid sum of $173 
so lent and  advanred f rom thc w i d  d a y  and  t imc of lending a n d  a d ~ a n c -  
ing  the  qame as  aforesaid un t i l  and up011 the  w i d  20 April,  1511. nfore- 
said.  ~ ~ h i c h  snm of $23 exceeds," etc. 

T h e  c a u w  vat tried on t h e  general i q w e ;  and the  plaintiff h n r i n g  
gircn notice to the  defendant to  produce on the  t r ia l  thc bond of defeaq- 

ance hereafter  mentioned, callcd aq a 7~itne.s the  h o r r o ~ w r ,  Tcirby. 
(19)  H e  stated tha t  on 2 1  April,  1843, h e  borroned f r o m  Ferrnison 

$175 f o r  on? r e a r ,  and tha t  lie T-rac: thercfor to  pay  the  sum of 
$200 a t  t h e  end of tlie year. and that ,  to  cecure the payment  of thp $200, 



N. C.] D E C E M B E R  TERM,  1845. 

he a t  the same time executcd an absolute deed to Fergusoir for two tracts 
of land, in wl~ich  the eoilsideratioil nas expressed to be $200, a i d  Bergu- 
soil executed to lliiii a bond \\ i th coldition to recon\ ey the land or sur- 
render the deed upon tlie p a p l e n t  of the said sun1 of $200 a t  expiration 
of the. Sear. 1Ie furthcr stated that oil 20 ,lpril, 1544, he paid the sum 
of $200 to tlw defeildaiit, who tllereupoi~ snrrelidered the deed of (+on- 
veyalice to I i i l  by, aiid t l ~ c ~  latter gal c 111) to Fergusou the said bold wliicli 
Fergusoli had gi\ ell to hiin as aforcs:rid. 

The  defeiidarit then produwd the bond itself. I t  purported to he an 
obligation in the penal sun1 of $1,200, to be T oid on co~ldition tha t  Frrgu- 
son should convey the laud to Kirhv ill fee simple in consideration of 
the sum of $200 to be paid by Kirby to Ferguson therefor, provided 
Kirby should pay the sum of $200 on or before 2 1  A\pril, 1844. 

Tlle cou~lsel for the defer~drrnt t l~e~eur)on coi~terided that  there nas  a 
variance between the contract thus apl~earing in evidence a i d  that  set 
forth in  either courit of the declaration, and lnorerl the court to iilstrnct 
the jury to find for the defendant. 13ut the court refused arid directed 
the jnry that the matter was for thcm to decide, and that if t l ~ ~ y  helie\ etl 
that  Kirby had stated the contract truly, their the plaintiff was ciltitlcd 
to recorer; but that if lie was mistaken, and the bond sct forth the con- 
tract truly, then there was a variance that  mas fatal  to the p la i~~t i f f ' s  
case. 

There mas a verdict and judgment for the plaintiff, and the defendant 
appealed. 

Gt i ior~  for p la in t i f .  
Dodge for. defendaitt .  

RUFFIN, C. J. Tlie Court agrees with his Honor that, ac- (20) 
cording to the contract as appearing on paper, there is a substan- 
tial variance from those stated in the declaration. Although it be not 
requisite in a declaration, as it is i n  a plea, to describe the usurious con- 
tract specially, but it map be done generally, inasmuch as the action is 
given to a stranger who may not he able to ascertain all the pr t icnlars ,  
1 Saunil., 295, note, yet the precedents and anthoritics shorn that the 
declaration n ~ n s t  be precise and :~rciirate in the statements of the sum 
lent and forborne, the time of forbearance, and the excess of interest, 
because those three points arc indispenrable to enable the court to see, 
on the record. that the interest recc i~ed according to t h ~  sum lent and 
time mas at a rate for'oidden by law. I\nd thaw points nmst be stated 
according to the f a r t ;  for, as Lord Rriz?jo?~ snid in Ear 7>. Cril7han1, 6 
Term, 265, they must be proved as laid. 

That  hcing so, the Court holds that  thcre was error in rcfusir~g the 
in~tructioirs the defendant a ~ k e d .  The  first rount alleges thr loan to 
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have been or1 21  April,  lb43, "for t w e l ~ e  calelidar months next e i i su i~~g ,"  
which would end oil 20 A l p ~ i l ,  1h-l-l; and i t  subsequeiitlg alleges tliat on 
20 Alwil, 1844, tlie defei idmt leceived, under tha t  corrupt  bargain, the 
priiicipal sum so leiit illid the fu r ther  smii of $25 f o r  the fo: l , e a r u c e  of 
tlie suui of $17.5 " f ro i~ i  11 Alpri l ,  1843, uiitil anid upou the said 10 .\pril, 
18-14.'' S o w ,  the  day of payment agreed on, ah appearing iii the n r i t t e n  
instrunients, is  not 20 but d l  Apri l ,  1544, and  coil-equently the bun1 of 
$25 \I a, agreed to Le paid, and  n a.; paid, not fo r  the fort cariuice t o r  
twelve months o r  uut i l  a ~ ~ d  upon 20 April,  13-14, but fo r  the forhearnnce 
unt i l  arid upon the day folloning. 

I n  this  respect the iecond coullt, t l~ougli  not descendiup to 1iia11y 
part iculars  of the contract, srands U ~ ) U I I  the snnic ground with the first. 
I t ,  Iiowerer, state3 the  t h e e  csseati:d nicttters Lefore spokeli of ,  iixiiely, 

the sum fo~l ,oi l ie ,  $175;  the e s c e k ~ e  i l ~ t e ~ e q t ,  $65; and  the t ime 
(21)  of forbearance, tliat i? to say, "from t h e  said d a y  of lcndiug i n d  

a d ~ a n c i n g  the same a s  aforesaid un t i l  arid upon tlic said 20 
April,  1844." This  count does not allege a n y  usurious contract origi- 
na l l r ,  but  it alleges merely tha t  the  defendant lent  K i r b y  $173 on 21  
Apri l ,  lh43,  a u d  the pr ilicipal not being paid, nor  evcn duc, a, f a r  ai: 
appears  i n  the count, the dci-cndaut r e c e i ~ e d ,  oil 1 0  Apri l ,  1\44. the sun1 
of $25 by  n a y  of usurious interest fo r  tlie forbearance of tlic prillcipal 
money "until and upon the said 20 . \ p r ~ l .  1814." Son . ,  r lenrl>,  t h a t  iq 
not t r u e ;  for ,  although the $25  ~vaq  paid on tha t  day ,  i t  c o ~ i l d  not h a r e  
beell pa id  as  for  the i i ~ t e w s t  u p  to tlint d n -  only, but  i t  n a s  its and  for  
the iwterest tha t  nould  accrue unt i l  and upon tlie next day, sii~cc, the 
defeasance a l l o m  tlie bor roner  to pnv the Inour- on 1 p i 1  8 .  I f  
Ferguqoli were to w e  I<irl,y fo r  tlic deht now, he  could certninls riot 
recover interest oli $173 f l o n ~  1 0  Alpl.il, 1844, but m ~ l y  f rom thc 21st 
of tha t  month,  n h i c h  slions tha t  the coullt ic ii~:iccurnte i n  la! i n c  tha t  
the $25 \ras r e c e i ~ e d  " f o r  the forhcarnnce u71til nnd 1rpotr ZO Llpri l ,  
lc'44," inasmuch a%, t l ~ o ~ i g h  p a i d  011 tlie 20th, i t  n n s  f o r  forhrxrnnce 
until und upon 21 Apri l ,  1844. 

T h e  at tempt to  t u r n  the point into a question of credit cannot be w s -  
tained. I11 tlie t reatu the tcrms m a r  11aw lvcn l i d  which \rere ii-pd bv 
the ~ v i t n e s i  on the  t&l ;  but all thnt  was pu t  a n  end to hv the wductioh 
of the contract to u r i t ing .  T h c r ~  i q  no prctcriqe tha t  the  pnrtic. fnlqified 
their  contract when t h v  plit i t  on p:lpcr ns a d e ~ i c p  to cvadc tho statute 
of u w r r ,  or that  R i r h r  did not k r i o ~ r  the c o n t e ~ ~ t q  of the n~.ittc,rr iriqtru- 
rnent., n d  accepted tile bond n n d w  n n i i ~ ~ r p r c s e n t a t i o n  of it. co~itcnts.  
011 tlie contrary,  he TI-as pi*oduced as  n ~ ~ i t n c q s .  not fo r  t11~  l>ilrPiiqp of 
proving the nprccrncnt to h a r e  bccn tliffcrcnt i n  itq terinq f ~ ~ m  ~ r l l ~ t  i t  

appeared in the  n r i t ing ,  hilt to p r o w  the  content< of tllc \T ~aittrn 
(22)  inqtnin~el l t  a s  i t v l f  con+tiitinc the ncrecn~ent .  FTc cnnl? no t  

h a w  been csanliiied a t  all to that  point if he  hnd  rot firqt -t:itcil 
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that  he  had surrendered the bond to the defendant and if the plaintiff 
had not given the defendant notice to produce it. His  evidence, there- 
fore, was not competent, except as secoildary evidence of the contract, 
under those circumstances. Now, when the writing itself was produced, 
its identity not being questioned, i t  proved its own contents, and, conse- 
quently, put tha t  part of Kirby's tcstiniorly out of the case, instead of 
raising the point of the superior credit of the instrument or the witness. 
As a question of evidence, i t  is clear the writing, when produced, became 
the only competent evidence under the circumstances stated. 

PER CURIAM. Venire  de novo. 

Ci ted:  Jones v. I Ierndon,  29 N .  C., 85; Taylor  v .  Cobb, 48 N. C., 140. 

GEORGE W. WRIGHT v. JAMES MOONEY 

A judgment in one court is a set-off against an action of assumpsit in another 
court. 

AFPEAT, from HAYWOOD Spring Term, 1845 ; Manly ,  J .  
Assumpsi t ,  upon an  agreement to pay a certain sum per dicm for work 

performed i n  building a mill, in which the defendant offered, as a set- 
off, the record of a judgment obtained by him against the plaintiff in 
Macon Superior Court. The  legality of this set-off was denied and the 
evidence objected to, but the court overruled the objection and admitted 
the evidence of the set-off. After verdict the plaintiff having failed in  
a motion for a new trial, and judgment being rendered against 
him, appealed to the Supreme Court. (23) 

Francis for p la in t i f .  
N o  co~rnsel for defendant.  

DANIET,, J. Set-off is  only allowed in actions of aw.unpsit, debt, and 
covenant, for the nonpayment of money, and for which an action of debt 
or i n d ~ h i f a t i t s  assl~mpxi t  might be maintained; and the drbtq to be qet- 
off must be due a t  the commrncemcnt of the action. Babinqton on Set- 
offs, 8. The only question made by thc exception is whether in assumpsit 
pending in  on^ court thr  defendant can set-off a judgment recovered by 
him against the plaintiff in the court of another countv. There is  no 
doubt that hc  mav, for the debts are mutual, though of different dignity, 
and arc within the words of the act. 

PFR C ~ R T A M .  No error. 



THE STATE v. JOEL ROBBINS. 

1. I t  i s  not necessary to the  validity of a marr iage  t h a t  t he  parties should 
have obtained a license from the  clerk of the  county court. The onlission 
of the license only subjects the  minister or justice performing the  cere- 
mony to a penalty. 

2. I t  is  sufficient proof of a marr iage  tha t  the ceremony was  performed by one 
who was in the k n o ~ v n  enjoyment of the office of a justice of t he  peace 
and notoriously acting a s  such. I t  i s  not necessary to produce h is  com- 
mission from the Governor. 

.IPPL IL fro111 I~IAYOLPII F a l l  Teiui ,  l h & j ;  DlcX, J .  
T h e  priso~ier  n a b  ilidicted for. bigaiily i n  ~ i l a r r j i i l g  Elizabeth 

(2-1) Robloin>, a nif'e to nlioili he had been sollie years befoie ~ l i a r r i e d  
h e i l ~ g  still a l i ~  c. T o  shon the p r e ~  ious ~ i ia r r iage ,  a I\ iilies. 

p rore  1 that  lie n a s  p:e.c~it, solne th i r ty  gears  before that  time, n h e n  the 
d e i e ~ ~ d a l ~ t  n a \  riiarried to lli i  daughter,  ElizaLeth TT'illiam\, b! one 
Xic.liarl I l a r \  v, and that  she, the said Elizahetli, n a s  still alii  e ;  that  
tlic pal  tic',  lib ed together fo r  several years, Tr lie11 they separ:~ted, and  the 
wifr  returlied to  her father 's house. T h e  defcildallt Robbills had obtai i~ed 
110 l i c c ~ i ~  from the clerk of the couuty c20ult fo r  h i s  marr iage nit11 
Eliznlrctli \T7illia~uq. I t  n a-  furllier  TOT ed tha t  MicEiacl 1 I n r ~  ey, f o r  
s r ~  el a1 yt a],. Leforp rlie 111arriape of the defmtlnlit ~ v i t l ~  Eliaalwtll V i l -  
lirlil-, and f o r  mi11~  years  thereafter ,  \ \ a s  a n  a c t i l ~ g  justice of tlle peace 
for  I h d o l p l i  Ccunty, and n a <  ~ ~ O T I  11 a d  acted as ~ c h ,  ant1 tlic rccords 
of tlic court of pleas a n d  qilarter ce~qi011s of tha t  county pi01 ed tliat, f i ~  e 
J-c.11, I~efore the marriage, h c  had,  i n  open court,  taken the oaths of ofice 
a. a ~nagis t ra tc .  Tt n a s  the11 p r o ~ e d  h prrsonq who wele present tha t  
tlie dc>felitiaiit rial li1,lrricd to Elizabeth Robbins i n  Randolph County 
i l l  1'32, and  that  the cc i~n lor iy  n a s  pe~foriuerl  by one .James Hodsins.  
ulin, it n:ls proxed, Trr.; mi  act ing ju-ticc of the  peace of Randolph 
C n u l ~ t r  a t  ilic ti11lr 11c ~ m f o r l ~ i e d  tlic cerei11on~-. 

r 7 1 hc d ~ f ( , i ~ d a n t  oficrcd el ide~lcc. to shov  tha t  he  acted in  i q n ~ ~ . a n c e  of 
the Ian.. ai~cl that  11c -:I. adriyctl hy w e r a l  pcr-ollq tliat hi. ~ i ~ a r r i a p c  
n it11 Elizgl~etli  TVilli:n~i~ n a; yoid for  tllc n a i ~ t  of the  clerk's liceiiv. 
Tlii-, tc>;tinion~- v a -  rcjectcd. TTe fur t l iw contended th:\t tlielc n a- 110 

legal eT ic'c~i~cc to qlion tha t  eithcr Michael R a r ~  e v  or Jameq H d e i r ~ q  
n a. a j11.tic.e of tlic peace f o r  Ttarldolph County a t  the  ti111c they r c-11rct- 
i x  c .1~  pcrforlned the ccrrliiony ; tliat tlie only c\ idence uliirli  could be 
rcreired of the fact r a y  the Gorernor 's  commission. 

T h e  court charged tlic jury, if the7  beliered the te- t inio~ig,  t h r  
125) defendant Tvac gu i l t - .  ETe m s  co~wicted,  and  appealed. 

A1tforney-Gcneml for  t h e  Stat?. 
S o  c o ~ i n s e l  for de f endan t .  

30 
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NASH, J. We scc no e n o r  comuitted by the presiding judge. The 
testimony tendered by the defendant to show that  he thought and be- 
lieved his first illarriage to be void for tlie want of a license was properly 
rejected by the court. The  law of this State, Ker. Stat., ch. 71, sec. 2, 
authoiizes and empowers t l ~ c  clerks of the several county couits to giant 
marriage licenses, upon the applicant's giving bond and security agree- 
ably to its pro\isioi~s;  but  if a inarriage is solenliiized by a niiiiister of 
the gospcl or a magistrate, withont a liccllse, tlmugh lic ilmy subjrct 
hililseli to a p e ~ ~ a l t y ,  the marriage is, ~~otxvitl~stalldiiig, good to every 
intent and purpose. Tllerc can he 110 doubt, tlie~i, that the 111:~rriilge 
betweell the defe~ldailt arld Elizr~bctli Wil1i:nus was legal and ralid, 
although no license had bee11 obtained f~ on1 the clerk. I t  is a 1x11 settlcd 
principle that ignorailce of the la\:- cscuses no cr i~ninal  act. It i. :I 

maxirn. Ignoran tia ju7 is, cjziod q~risyrc tonrhrr x i w ,  ncnti17 PIII c I c u . ~ t .  
E w r v  person is presmnetl and hound to kuow the lax .  Thus Justicc 
Blaclistonc states, if a mml tliinks he 1115 a right to kill excoinnnnli- 
rated or outlawed persoil wlicrerer he iuccts him, and docs so, it  ir mu- 
der. 4 R1. COIII., 27. Tn this case the teqtimoiry was properly ruled o ~ t .  
The defendant's ignorance, if it  really existed, might well be addressed 
to the court in il~itigation of the pu~~i. lnncnt,  -nhc~i any t l iwction was 
giren hv  the lam-. 

We agree with his 11011or in his ch:11g~. It  as lwcess:lr> for the 
State to prore a legal ~llarriage h c t n t ~ ~ i  thc dcfcildant and Elimh(,tli 
Williams, and the performarice of tlie ceremony betwee11 hi111 and Eli7:1- 
beth Bobbins bv a person duly qualified. It i j  not denied that  
the ceremony in each case was pwformed by the individual i t  is  (26) 
alleged did it,  bnt it is contended that there was no legal 
evidence that  Michael TTrzrvcy ant1 J;riries Hodgins were justice-- of the 
pencr at  the timc t h y  officiated, :lilt3 t1i:rt the only colnpctent eridence 
to ~ I - o T - ~  the fact ~ r a q  the t~oxmi~sio i i  from the Gorcrnor. Tt ~ a c .  prored 
that both tliosc indiridnnls, a t  thc ti:nc t h ~ y  performed the ceremony 
and and after for  a length of time, wcrc :rnd had been acting iuq- 
ticer of the pcacc for the county of Randolph. To p row n :.enera1 all?- 
gntion that  a person holds a p a r t i r i ~ l a ~ .  office or citnation it is n s ~ a l l v  
sufficient to p row his acting. in that capncitr. 2 Star .  Err., 218. Tn the 
caqe of pcace officers nild jnsticw of the pracc it i~ s~ificient to prove 
that thcy acted in those capnriticq, crcn in n case of murder. Ecrrvmm 
1' .  W ~ P ,  4 Tenn,  366, pcv .Justice 711111c1-: Crodcn 's  msc, T,rach. 591 : 
RPT 1 ' .  Shclh~l,  Leach. 381 : RCT I - .  Rirlqs, 3 P. Will., 427; R ~ . T  1,. T7er~lsf, 
3 Camp., 432. I n  flilliarn I , .  Reddirk, 26 N. P., 370, the prinrinle i q  

by the Coiirt stated to  br t h ~ t  the acts of an officer 6'~ fncto acting opcn1,v 
and notoriously in the exercise of an office for a cnnsiderahle l c n ~ t h  of 
time must he hrld as effectunl,  hen they conreru the rights of third 
persons or the public, as if they were the acts of rightful officers. Here 
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the two individuals, Michael Harvey aud James Ilodgini, liad been 
notoriously and for a corisiderab1e time, both before and after perform- 
ing the marriage ceremonies in this case, acting as justices of the peace 
for Kandolph County, and i t  must be taken that they were a t  that  time 
justices of the peace, until the contrary be shown. The marriage was 
proved by persons n11o were present, and in King v. d l l i s o t ~ ,  1 Eng. Cr .  
Cases, i t  was decided that a marriagr so proved mas valid. al t l~ough there 
was no proof of the registration of the marriage o r  of any license or 
publication of banns. That  a a s  a pro-ecution for bigamy. 

The objectiom made ill behalf of the defendant cannot avail 
( 2 7 )  him. 

PER CURIAN. No error. 

Cited:  H o l m ~ s  1 , .  JIa~:~hall ,  72  K. C., 40 ;  P. r.  Parker, 106 S. C., 
713; IS. v.  Davis, 109 N. C.,  383. 

LEROY SPRINGS v. BAKER IRWIN. 

1. The county court has no right to appoint a n  administrator with the  will 
annexed, when there is a n  executor, laboring under no disability, until 
the renunciation of the executor, and such renunciation must appear of 
record. 

2. Such an appointment i s  not merely voidable; i t  is absolutely void. 

APPEAL fro111 ME( XLENBUIU, Fall  Term, 1843; I'curson, J .  
This case, which was an ac+on of detinue for a ncgro named Xoqes, 

was as follows : A inail by the llame of E'linn died in 1110, ha1 ing duly 
made and published in nr i t ing  hi< last nil1 and testamelit, in nhicli one 
Willianiso~i was a1)pointed executor. At May Term, 1840, of Xecklen- 
burg court of pleas and quarter qessions this TiTas duly p lowd,  :nld at 
October term of said court in the same year administratioll nit11 the 
will amwxed n a s  granted to the plaintiff. T l ~ c  letters set forth the dcath 
of Flinn and liis lea\ ing a will. Immediately upon the death of Flinn,  
T i l l i a~ i~qon ,  the executor, took into his possession the stock and f a ~ . m i i q  
utensils of his  teqtator, and sold them at public auction, before the term 
a t  ~ h i c h  the will was proved. The letters of administration did not 

show that Williamson, the executor, ever had renounced his right 
(28)  to execute the nil l ,  nor did the record of the county court, n~hich 

is made a part of the case, so state. But par01 e~ idence  was 
offered hv the plaintiff to sho1i7 that  he was at court durinn the sewion 
of October, at which the administration mas granted, and that  he did 
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actually leilouuce his right, rlrougl~ it did  rot up1)tar upon tlic record. 
r 3 l l i i s  testiiiio~rj n a s  ol)jwttd to by tlie tlefelrdnrlt, bat n:ri ~ c c e i ~ c d  by 
the court, wbjcct to tlicx objectiou. 

up011 xlli~'11 tlie S I I ~ ) ~ ~ I I I C  Cloilrt l m ~ e e d l  ill its judguieirt. Tlie dcfeudant 
objcctcd that tlic plaiirtiff' could not ~ i i a i ~ r t a i ~ r  his ncatio~l becausc his 
appointlrlc~rt a s  :~dn~i~ri\tr:rtor n i th  the will a ~ ~ ~ l c x e d  was abrolutely void. 
H i s  Honor wllo tried the caw wai of ol)i~rion that t h ~  plaii~tiff's appoint- 
ment as adil i i~~istrator with the will a l ~ ~ ~ c s c d ,  being a s1)wial adinirristra- 
tioil, was not roid, but voidable, a ~ l d ,  lilltil repealed by tllc proper author- 
ity, invested the l)lai~ltiff ui t l i  all the rights and po~vers of such an 
adniil~istrator. Tlic jury fourld a ~ e r d i c t  for tlic p l a i~~ t i f f ,  and the de- 
fendant appealed. 

Osbome a w l  Eoyden for plaintiff'. 
Alerander for dcfendunt.  

NASH, J. In the opinion of this Court, the presiding judge erred in 
deciding that  the letters of ad~uinistration granted to the plaintiff are 
merely voidable; we consider them void. We so belime for the reason 
that  while the facts re~nained as they were when the court acted, the 
latter had no legal power to grant any species of administration upon 
the estate of F l i n ~ i ;  the case was ilot within their jurisdiction. The 
executor to a will, laboring urldcr no disability, alone has the power arid 
authority to adniii~ister the assets of the testator. If  lie be a minor or a 
lunatic, or beyond the jurisdiction of the court, the latter may appoint 
a tenlporary adniinistrator, but not a general one. The powers 
of the oue are ersentially differcut from those of the other, and (29) 
if the latter be granted in such 3 case the letters are void. In  
the language of tlie Court in Slndc 1 . .  K n ~ l r h o l r ~ x ,  25  N. C., 662, they 
arc a nullity. Tlwre the l(,tters were dcclared roid bera~ire they were 
general and were granted during a coirteat on the probate of the mill. I n  
the case I I ~ W  bcforc us t h t ~  letters of administration recite the cxistencc 
of the will of Flilrlr, and are silent as to wliethcr it had been admitted 
to probate or not, 11or do they sllow that there was 110 excrutor appointed 
ill i t ,  or, if tlicrc was or had bee11 one, his death or renunciation. The  
law eiilpo~vers the, court to g r a ~ l t  a general adiilinistration only in eases 
of intestacy, nlld provides that ~vllcre a pcr.;o11 shall die "having made 
a will, and the ex~cu to r  shall r c f u v  to p row tlie sanic or qualify as such, 
administration shall bc granted," ctc.. 1 Rev. Stat., (ah. 46, sec. 2 ;  and 
tlie letters upoil their facr inuqt show the reason of their being granted. 
I t  appears fro111 the case that there was a11 csrcutor, and that he wai: 
still in existence at the tiir~e the plaintiff Wac: appoi~lted administrator 
with tlic will annexed. ,llthougli it  is the duty of a person appointed 
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to the executorship of a will to bring it forward to tlie proper triLu11al 
for probate, he cannot be coriipelled to accept tlie office, but may renounce 
his right to qualify. This renunciation may be made by the executor in 
open ccurt or b j  letter or other xr i t ing  addressed to the court and prowd 
to their satisfaction. 111 either ca5e it must he ~i iade  a matter of record, 
and the letters of administration, nhicli are hut a transcript of the 
record, niust set ~t forth, a i  sho~r-ing tlic poner and authority of the 
court to grant thml. I n  q~~bsequriit proceedings the letter? constitnte 
the only evidence of tlie fac t ;  parol e~ idence cannot be r ece i~  ed. 1 T i l l .  
Exrs., 153; S lade  1 % .  TT'ccshbourn, 23 1;. C'., 561; Ptabb ins  r .  LaLhrop,  
4 Pick., 2 3 ;  Coilcnzonwealth 1 , .  J l a t h ~ r ,  16 S. & R., 416. I f ,  therefore, 

the letters show that there is a d l ,  and tlie rxisteuce of an execu- 
(30) tor be unknonli, or  before his renunciation, the court cannot 

grant letters of administration with the will annexed. If  they 
do, the letters are void and confer no authority or power upon the admin- 
istrator. Ahrattz I ! .  Cumingham,  2  Lea., 182 ; Grayshrook  I.. FOT,  Plow., 
276; Nitchel l  1 % .  Adamc, 23 S .  C., 301. His  Honor rewired paro! eri- 
dence, subject to the objection made, that Williamson had renounced. 
Of his error lie evidently became aware, for  he does not notice it in his 
opinion, but places his decision upon the ground that ,  thoueh the court 
could not grant a general adri~iniatration, they might a 4pecial one. I f  
by special his Honor inearit a liriiited one, it m i g h t  be qo. But tlie Court 
in this case does not grant a limited but a general administration, to  
administer the assets according to the disposition of them by the testator. 

TVe arc of opinion that the letters of administration with tlie will 
annrxed. under the circun~qtances of this case, are null and mid .  

PEE C V R I ~ M .  T ' r n i r ~  dp u o /  0 .  

C i t p d :  JJondo)l r .  X. R.,  88 N .  C., 5 8 8 ;  h%ohrr I - .  TT'hppler, 144 S. C., 
407. 

DEU EX DEJI. JESSE HARPER v. HENRY BURROW 

1. A deed of trust for land need not be proved, on the trial  of an action of 
ejectment, by a subscribing witness. The registration is sufficient prtma 
facie evidence of i ts execution. 

2. The testimony of a witness on a former trial ,  where the  present plaintiff 
and defendant were not parties, cannot be given in evidence, though that  
testimony was against his own interest. 

3. A witness may be compelled to  testify in a civil suit ,  though his evidence 
may militate against his own interest 
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APPEAL from DAVIDSON Fall  Term, 1845; Dick, J. (31) 
a j e c t w ~ e n t .  The plaintiff claimed title under a deed of trust 

made by the defel~dant to Jesse Harper,  the lessor ill one of the demises 
contained in the declaration. T o  sup1)ort his title, the deed, which had 
been duly registered, was offered in evideiice, and its reception was 
opposed on the ground that, before i t  could be read in evidence, it ought 
to be prored by the subscribing witnesses. Tlle objection was overruled 
by the court, and the deed was read to the jury. The defendant objected 
to the plaintiff's recovery, for the alleged reason that the defendant at 
the time he executed the deed of trust was non compos ment is ,  and the 
deed, therefore, void. To sustain his  objection it was alleged that, 
several years before, the defclidant had been tried in Superior Court of 
Rowan upon a charge of ~uurder ,  and that General Gray, on the trial, 
was introduced as a witne4s and provcd his insanity; and he offered to 
prove, by witnesses who were present and h a r d  General Gray e x a n ~ i ~ ~ e d ,  
what he swore to. T h e  tc~atimony was rejected by the court, and the 
jury, under the charge of the presiding judge, returned a verdict for the 
plaintiff. 

The defendant inorcd for a uew trial, first, because the deed of trust 
was iniproperly adinitttd in evidence; arid, secondly, because of the 
rejection of the e v i d e ~ ~ r e  to show General Gray's testimony in the former 
trial. 

The new tr ial  was refused, and jndg lnc~~ t  being rendered against the 
defendant, he appealed. 

I I  e&ll l o r .  plaintiff. 
S o  couns(~1 for dr f e r~dun t .  

NASH, J. The ( h u r t  concurs with the presiding jndgc 011 I. 0th 1)oints. 
The decd of t ~ u s t ,  so far  as this case is co~~ccnrcd,  i.3 :I cmiT evancc of 
land, and, under the prorisions of the act of Assembly, Rev. Stat., 
ch. 37. see. 2, can be read in evideiice on its registratio11 without (32) 
producing the sub~cribiiiq witnesses. Snch has been the uniform 
construction given to the net by our caourts, and sucll tll(1ir u ~ ~ i f o r m  
practice. With r c y e r t  to slaves the law is d i f ferc~~t .  Section 21 pro- 
vides that  OII  a11 trials at law for a slave, when a writtcn tralirfcr is 
ofrered in cridtwcc its due, and fa i r  cxccut io~~ shall he l ~ r o w d  by a w h -  
scribiiig witness. A l t u ? ~ - ( ~ ~ ~ ~ . ~  1 % .  Slzaw, 15 N. C., 71. I n  thiv case the deed 
was duly prowd, ant1 11:~s I~~e11 duly r c g i ~ t ( w d ,  and is properly certified 
by the proper ofictr. W t  think the t c ~ t i ~ n o ~ i v  offered to slio11 what had 
been testified to by ( h c r a l  Gray npou the trial of the indictnient azainst 
the defendant was properly rejected. Tt is a general rule of evidence 
that the best wl~icll the ~ la tu re  of the case admits of, and which is in 
the power of the party, s l d l  be produced; and the jury trying a cause 



ill chief by all!- 1)eiwll l n e s e ~ i t  :nit1 vllo 1le:ilcl hi- te- t l~i louy ; -0, n ha t  a 
p a r t y  to the record l ia i  <aid concr-rilil~p tllc ~ ~ i a t t c r  iii col i t ro~er--  i s  
a ln  ays el ideiice agai11.t I ~ i m ,  but not ag:tii~it  a th i rd  pal  t~ \i l icr~ ~ittc,red 
ill l i i ~  abse~ice;  nor doe, this  collie ~ i t l i i i i  ally of the, cxc~tptc(1 ca.cc. Unt 
a ful l  aiid complete a n r u c r  to the propo4tio1i of the dt>fe~idallt  i.; that  
G e ~ ~ e r a l  G r a y  is a l i ~  e and  could have been callcd hy tlic d e f e ~ i d a ~ l t  to the 
fact lie wi-hed to proTe, aiid ~lei t l ier  of the l ~ a r t i e s  (.hi111 iiritler hiin. 
W e  bay he is  alive because the case does riot ctate that  hc i i  dead. I11 

looki~ lg  into the dccd of tru,t, n e  fiud tha t  a debt due to 1ii111 from tlie 
defendant is secured ill i t ,  alid he is a 1 3 a r t ~  to the  deed. I I e  could  lot, 

A * 

t l ic i~,  pelliaps, h a r e  11ec11 called by the plaintiff to sust:~irl the 
(33)  deed. bccause he nould  have been securiilg :a f i ~ i i d  to wllicli with 

others lic was ent i t led;  but he  ~ v a s  u i iq~ies t io i iab l~  a competent 
wituess to  attack the  deed, b e c a u v  he would be ~ ~ w a r i 1 1 g  agailiqt hi' 
interest. 111 England,  up to 46 George TII . .  ch. 37, it  a vexed queq- 
tion whether a witiicss was b o ~ n ~ d  to anmver a question when the anrwer 
might  expoqe hiin to civil liabilities. Coiitradictory decision2 Mere 
made. T o  remove tlie doubt a i d  declarc the law, that  act wai  pa-ed. 
1 S ta rk .  oil E r . ,  141. TII .Jo~ic.s 1 . .  Lirnii~r, 1 3  K. C., 491, tdli. Coui2t 
declare such was the l a x  before the  passage of tha t  statutc, nlrd so 
decide. General Gray ,  then, if called a, a v i t r ~ e s s ,  could riot h a w  pro- 
tected l~irriself from a~is~ver i l ig  the defendant'. ques t io i i~  on the ,rrron~id 
tha t  the  answer riliglit subject l i i~i i  to pccn~i ia ry  lo'.. N o r  is the priii- 
ciple of it' b c i ~ l g  l i c a r i a ~  r r idn tcc  n c a k e ~ l e d  117 the  fact that  nl ia t  T T ~ P  

said by General G r a ~ -  n.az 011 oat11 oli tlie t r i a l  of the dcfendnrlt. I f  
General G r a ~  h a d  Fee11 deatl. thc t c - t i ~ i l n i i ~  offered would not have hce~l  
competent, bec~liqc the  real ~ ) l n i ~ i t i f f ~  in  this c a v  n e r c  iiot pnrtieq to  
tha t  s u i t ;  i t  n a s  rcs i n t ~ r  olio5 ( ~ ( f t r  Tllr  tc;til i~ou\ of a ~ v i t n c i ~  g i ~ + c n  
in  a case af ter  his clrsth can I?c l,ro~-erl ill chief o 1 1 l ~  betnccri the came 
p r t i e q  T T ~ C I I  the  qa111e l ~ i a t t e r  is ill l i t iga t io~i ,  fo r  the reaqon that  it  n-onld 
othervise be n ~ a d e  to affect o t h ~ r ,  ~ v h o  had 110 ol~lmrtni i i tv  of cro- 
exa i~ i i i i i~ ig  the ~ v i t i l w e q .  wliic.11 is o11c of the o r d i n a m  tcst- provided h r  
Ian. fo r  the  aqcertain~nciit  of tilitli ill courts of justict,. 1 Stark.  Ev. .  34. 
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JOHN H. JACKSON v. HESRY G. HAMPTON. 
(34) 

A sheriff was bail for A. and B., against whom there was a joint action. A 
en. sn. issued upon the judgment against them. R.  was not to  be found, 
but the ca. sn. was executed on A,,  and then the sheriff voluntarily per- 
mitted him to escape, but afterwards retook him. Held,  that this recap- 
tion was unlawful, and that the assent of the plaintiff, after such recap- 
tion, that  A. should not be held in custody did not operate as  a satisfac- 
tion of the judgment, nor did i t  deprive the plaintiff of his remedy against 
the sheriff as  the bail of B. 

APPEAL froin S ~ H R Y  F a l l  Term,  l h44 ;  J l a n l r l ,  J .  
T h e  plai~i t i f f  recovered a j u d p u e ~ i t  agaiilqt Ilalmcy Walker  and 

Samuel  Forkner ,  i n  n l i i rh  case tllc dcf t~ ida l i t  bcame the special hai l  of 
each of thoie pcrsoils by reason tha t  lic \ \ as  t l ~ c  sheriff r h o  serred the 
wri t  and  failed to return a bai l  bond. T h e  plai~itiff sued out a capias ad 
sat is facirndum and  placed i t  i n  the  liaiids of thc  defendant, who returned 
i t  "Not executed on the  defriidant 1)ahncy T a l k e r ,  m ~ d  the  tlcfcnda~it 
Samuel  Forkncr  not fou~rd." Thereupon the plaiiitiff c o ~ n i l ~ e ~ i c e d  this 
suit by  a s c i w  fncias aga i~rs t  H:i~lipton as  special bail of F o r k ~ ~ c r ,  and  
the defentlant ~) lcadcd,  aiilolig other things, that  one of the rlehtorc, 
Dahney MT:~lker, nas  t : ~ k e ~ i  by  the sheriff on the t n .  .sn. and was dis- 
rliargcd by tllc plaiiltiff, nud tlicrcon i q ~ n e  \\:Is joined. 

011 tlic t r ia l  the defc~lclnilt offt,rctl Tlloiiias 13. TY~~ight  as :I nitilcss, 
mid he deposed tha t  he, a i  t h r  defciidarit's dcp i~ ty ,  arreited K a l k c r  011 

the cn. na. and T cxrv so011 thcrcaftcr  let him go a t  largc i n  order tha t  lie 

del)osc:l tha t ,  :it tlic r c t u ~ ~ i  of tlicl writ .  he 1l:id W a l k r r  again ill 
cwstody, a ~ l t l  \voi!le! 11.11.r ~ ~ t l ~ ~ . r r c ~ t l  "I~:sc~~.ntc~tl" :I.: to 11i1ii 11:1(1 11ot tllc 
I)lni~ltiff n ~ l d  his attor11c.y tllc>~i elii.c~c.tc~tl l i i i i~ to disc.lr:~~~,w TT:\lli~l'j 
w l i e r c ~ ~ ~ ~ o ~ i  liv (li(1 so, :irr(l 11r:1(1r t 1 1 ~  i~~t111~11 :iq l x ~ f o w  s ~ t  fort11. 

Vpoii t11:it rvi(1(~11rr t l i ~  ( Y ) I I I I ~ ( , ~  for  t 1 1 ~  pl :~i i~t i ! f  i ~ ~ q i s t c d  t11c 
esc:ll)c of n':~llrcr w;rS :I \.Ollllltill'\- 011( ' ,  :i11(1 tll:iI it ('Ollld 1101 ] ) ~ . ~ i ( ' ( ' t  t l l ~  
dcfc~itlairt f130111 his  1i:il)ility :is t ! i ~  I):iil of F o r k ~ i c r .  1il1o11 Ilis rctl,li.~i of 
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or voluntary, the directions of the creditor, after the sheriff had taken 
tlie debtor again into custody, that he should r~ot be detained, and the 
discharge of the debtor by the sheriff ill obedience to thoqe direction;, 
worked a satisfaction of the debt, and was a bar to this action against 
the bail of the other joint debtor, Forkner. There mx, accordi~lgl-, a 
verdict and judgment for the defendant, arid the plaintiff appealed. 

Moreheacl f o r  pla in t i f .  
B o y d e n  for defendant .  

IICFFIX, C. J .  I t  i~ ~ e r j  true that if a creditor d i d a i g e  onr joint 
debtor from arrest on esecutio~i the debt is thereby satisfied, and he can 
neither proceed against that  or any other debtor on tlie judgment, nor 
their bail. B r y a n  c. Y i m o n t o n ,  8 S. C., 51. But that, necessarily, sup- 
poses the debtor to be under a lanful  arrest ;  for the creditor cai~not be 

held to be satisfied of his debt because lie will not persist ill nor 
(36) sariction iui illegal and falie iniprisonrile~it. S o w ,  in this c a v ,  

sexeral propositions are rery  clear nllicli cmistitute the in i l ) i i so~~-  
mcnt of T a l k e r  one of that  character. There is 110 doubt that letting 
Walker go at large after haring first taken hiin n a s  an  escape; and, 
being by tlie express assent of the sheriff's deputy, TT'riglit, i t  n a s  a 
roluntary escape. Therefore, the sheriff could riot retake him, and n as 
liable to Walker'? action for falie impriqoniiient for yo doing. Spel lcer  
1 % .  Xoore ,  19 K. C.. 264;  Atkinsotz  1 . .  Jurt~raorz,  5 Ternz, 25 .  I t  i. tiue, 
the creditor mag, if he chooses, have another cap ius  at7 satisfaeieu~cl~itrr,  
or have debt on tlie judg-rnent. J o n e s  c. P o p ,  1 Saund., 34, note 1. Rut 
certaililp he is not bound thus to proceed, but ma) at once look to the 
sheriff on his liability for the escape, or look to any other cecuritv he 
may have; and hi? orilis~ion or refusal to retake the debtor nho  ~scaped ,  
either on the came or another execution, cnrii~ot amount to dischargiun 
llini from l a r f u l  arrest. I f  it  did, it  vould discharge that debtor nq  ell 
as the other. Then, inasnnlch aq the sheriff had no pover of l i i n ~ ~ e l f .  
and mcrclp by fore? of the writ, to retake Ta lke r ,  and inasmuch as the 
creditor n a s  not obliged to do it, and might, as he did, direct the s l~c~ i f t '  
not to arrest him again, the coi~clusion must be that tlic crcrlitor had a 
right, without affecting any other remedy for his debt, to declare to the 
sheriff, after the second and nnlanful  a l re s t  of T a l k e r  by the sheriff of 
his on11 accord, that he waq acting ~vithout the creditor's authori tr .  mid 
that he did not mean to legalize the irnprisonnlent bp  gir ing to it his 
assent. Supposir~p, therefore, that tlie plaintiff, either upon the return 
of XTalker into custody or after his heing a second time taken hv the 
sheriff, might hare  admitted him to be in execution, so as to nlalre the 
sheriff liable for an exape  subsequent thercto. yet, to have that r f f~c t .  
some act in recognition of such second imprisonment on the part of the 
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creditor was indispensable to give it the force of a legal imprison- 
ment as respected the rights of the creditor; for  i n  an  action for (37) 
a voluntary escape it is no answer that  the sheriff retook the 
debtor before suit. l l i s  refusal, riierely, to allow the sheriff in such a 
case the advantage of his  authority as creditor cannot be coristrued into 
a turning and discharging the debtor out of custody by the creditor him- 
self. F a r  from it,  for the law forbade the dicriff to retake the debtor, 
and he was entitled to his discharge, by lan ,  ~5itl1ont the creditor's saying 
or doing anythirig. The  p l a i~~ t i f f ,  it  appears, the l~ ,  did no wrong to 
Walker, nor to the other joint debtor, Forkncr, Ilor to thr  defendant as 
the bail of the latter. S o r  would the de fe~~dar~ t ' s  liability as bail of 
Fo rk i~e r  (as to wlioiii non c s t  in7.rnt11.s was retlunetl) be affected by any 
return the sheriff could have 111a8e, under the c h u ~ n s t a n c e s ,  as to 
Walker;  for if he had returned Ccpi corplr.5, and actually committed 
Walker to prison, still the plaintiff rniglit de l~ia~rd  the body of his other 
debtor and take judgruerit against his bail for the want of producing 
him. And if he had returned the voluntary escape of Walker, according 
to the truth of the case, there would bc the same reason why the creditor 
might enforce the payment from Forkr~er  or from the sheriff, who, while 
bail for  Forkner, rolur~tari ly let Walker a t  large. The plaintiff miqht, 
indeed, have sought his rerrwdy by an  action for the escape, but he is 
not confined to t h a t ;  and if be had sued for the escape, i t  would have 
been just as good an  answer to that action that  the plaintiff might have 
raised his  money out of Forkncr or out of the defendant as  his bail, as 
i t  is  a n  answer to the present action against him, as  bail of one debtor, 
that  he was liable for the escape of the other debtor. Thc whole wrong 
in  this case is or1 the side of the defendant, according to his own evi- 
dence, which distinguishes this case from those of Trice v. Ttcrrentine, 27 
N. C., 236, and Waugh a. Ilampton, ibid,  241, according to the grounds 
of decision stated in those cases. There the creditor ordered the sheriff 
originally not to take one of the debtors, and the majority of the 
Court thought he was bound to seek payment from all the debtors (38) 
before hc could go on the bail of either. Here the creditor 
directed by his process all the debtors to be taken, as he  was bound to 
do, and one of them was taken and turned loose by the sheriff of his own 
accord, and without the knowledge of the creditor. Certainly, the credi- 
tor is not bound to go against the debtor a second time before resorting 
to the other;  for, if so, he wonld by successive voluntary escapes of one 
debtor be delayed indefinitely as against the other. Instead of the credi- 
tor ordering the sheriff not to take one of the debtors originally on the 
ca. sa. in this case, he only directed him not to take him a spcond time, 
after the sheriff had once let him go out of custody. 

I t  is  r e rv  c l ~ a r  that  the plaintiff did not, RR pleaded, discharge Walker 
from lawful imprisonment on his execution, and, therefore, that  the 

39 
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verdict on tha t  issue sliould h a r e  11ce11 for  the plaintiff. A l l ~ ~ l  it is equally 
clear t h a t  the  vliole wrong ill this case is 011 the side of the defendant, 
and tha t  in  justice a ~ l d   la^ he is chargealulc to the  plai~i t i f f  as  the bail 
of Forkner .  

PEI? CCRIAJI. T ' e n i ~ e  de  n o r o .  

THOMAS ROTVLAND, JR.. F .  DOCTOR F. M A S S  ~r 1 1 .  

1. I n  a n  action of replevin, if the  defendant mishes to put  i n  issue the  t i t le of 
t he  plaintiff, he must  plead tha t  the  t ~ t l e  is  in himself or some other  per- 
son by \+hose author i ty  h e  rook the  propert?-. Where the  plea is  only 
non rcpzt, etc., t he  plaintiff's title i s  not denied. 

2. In  a n  action of replevin for slaves t he  jury, if they find for the  plaintiff, 
mus t  in the i r  verdict assess t he  value of each slave. 

A l ~ ~ ~ \ ~  f ~ o i i l  SIASLY F a l l  T e r n ~ ,  lS45 ;  C c c l ~ l ~ ~ e l l ,  .T. 
(39) T h i s  xnq all nct io~l  of l . e p l e ~ i ~ l  f o r  liegroc- 31ary a11t1 Bill. 

T h e  defcndmt.: ple:~ilcd thc qmc~rn l  i*cuc, a ~ l d ,  011 t!~c t r ia l  helo~1-, 
the  j11l.y f o ~ m d  21 ~ e l d i c t  f o r  tlir. 111:1111tiff 011 the  i s u e  jonled, "mid 
:i-.rwd Eli, damage. to $X?O." T l i ~  l i la i~~tif t '  h a d  11ot 4 o n n  , ~ n y  title 
to tlw llcgloec in  c o ~ l t r o ~  c,r-y. FI O I I L  tlic, j n d c ~ l i w t  rendcretl ( i l l  t he  
T e d i c t ,  tllc tkfcwd;rllt\ apl~c:ilctl. 

s . ~ s ~ ~ .  .J. Thi*  i$ 2111 :1vtio11 of rc>l~ l ( ,~- i l~  ti) r ~ c o ~ c ~  1 x 1 1  I I P ~ I T W .  T11p 
0111- plcn, r l ~ e  g c ~ w r a l  i w w .  n.11ic.h i; I I O ~ I  c ~ / , i f  :~,ixTri v f  f c j j . , , i i i .  O n  thc 
t1i:ll hclon- it \\.:I: i~ls is tcd 1))- tllc. tl(.fclida~irq th:!t 111c 1rlai111iff hail i ~ o t  
I I i t  to 1 I I 1 1 i l  Tt' i t  h a d  !)WII 11;. i~itc:ltion 
to put i ~ i  iwnc that qi~c.;tion. lie o i ~ , ~ l ~ t  to 11n~c '  plt'ntlctl titl(1 ill l i i l l~wlf ,  
0 1  I o r 1  I 1 1  I : ~ t l i t y  1 t i 1 1  1 i ~ o  TIIIC~I'T 
.11cl1 :I lllt.:~ it n-onld II:IT-c h e m  i ~ ~ c v i ~ r l ) c ~ i ~ t  011 rllt l ~ l : ~ i ~ ~ t i f f  to slion 11c 
hi1d tllc titlc. T I I  th i i  c n v  it n.:!s I I O I  i~cewaai.>-. Tllc i l c f ( ~ l ~ d : i ~ r t  11:ltl 11ot 
( k 1 1 i ~ 1  i t  1-PI- ! ~ i q  111e:~ I-II(!(>I. tlw 1)1~:1 of J I ~ ~ H  c ( j l ~ i f .  all t l ~ n t  t l ~ t  1)laiutiff 
li:iq to do is to 11ro~c '  t l i ~  t:l l i i l~g or I:nvil~p t l ~ f ,  gnotl.;. (11. IIa1.t of tllcm, in 
t l ~ c  p l ~ w  ~ ~ c t ~ i f i c d .  .I< lli(> dci'cilc!n~~t. ulldi,r t l ~ i -  p!c:r. i l ~ r v ~ l \ -  t lc~lie? 
t l l ~  ta1;inq. 11c c n ~ i l ~ o t  c o ~ l t r o ~ c i ?  I ~ I ( ,  plni~ltiff'.: t i t lc.  2 Stark .  El-.. 714, 
1 ,  : 1 . . 2 : 1 I .  3 7 .  I 1. Tllc jn ry  117 their  rerclict h n r c  
fci i~rd t11;it tlic d c f c ~ ~ i l a ~ l t ;  tlitl tali(> t l ~ c  ~ ic ,~rn i ,q  I I ! O ~ ~ O  ~ ' f  f t i i  l i l i l .  

Tn l o o k i l l  illto t11c rrcord. I i o ~ ~ c ~ v o r .  Tvr fil~il  tl13t t!ic, ~ - c l d i c t ,  fro111 
i112drc1atcncc. i.: not .w tali~11 ::c to m~tl lor izc ail7 j ' i id ,~ i~rc i~ t  I I ~ I O I I  it. T ! I ~  
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ju ry  s a j  "they fiud for  t 1 1 ~  p l a i ~ ~ t i f f ,  : I I I ~  assess his  duiiiages to $300." 
T h e  n r i t  lias set for th the r a l u c ~  of c,acll of the slave<, a ~ ~ t l  tlic j u i j  i l l  

their  rc rd i r t ,  as ill all a r t i o i ~  of d t ~ t i ~ ~ u e ,  sllould h a \ ( ,  found tlic I a l w  of 
each d a l e  se1,aratclg. T h e  act of 1828, 1 I k .  Statutes, ch. 101, 
see. 5,  directs that  wlie~i  the plaintiff shall recover. "final jndgriier~t (40) 
shall he r e ~ ~ d e r c , d  against tile defelida~it,  a i ~ d  his sureties or1 his  
luoiid, fo r  sucli rullcc~ as shall be ; I S ~ C ~ ~  by th(> ju ry  L I ~ I O I I  such slave or 
s law3 d r ~ i i m ~ d e d  by tlic writ," etc. I t  is n i a ~ ~ i f e s t ,  t11e11, that  up011 this  
rerdict  tlic court can render no fir~:ll j n d p ~ e l ~ t ,  hccanrr f l iu t  i i n ~ s t  be 
f o r  the r a l u c  of the d a r e s  as fixed by the jury. We should not disturb 
such a rerdict ,  ba t  direct :I writ  of' i11quir-y to  ascertain the ~ a l u e  of t h e  
negroes, K e g  1 % .  Allen, 7 N. C., 521, if we werc satisfied that  the want  of 
all assessed ralucl by tlip j u ~ y  n a s  the o111y (war ill the  rerdict ; but  n e  
cannot believe that  the verdict as  it  a l ~ p e a r s  oil the record before us  
expresses the  rcal f i r i d i ~ ~ g  of tlic jury. Six Inu~tlrctl  and fifty dollars is  
the  ra luc  of the  s l a ~  rs, a?  sworn to hy the plaintiff. JVe say the  sworil 
ra luc,  because the law requir t?  that  tllc r l r rk  ill iqiuing the snit shall 
amicx to tlir  d o s c r i p t i o ~ ~  of each qlarcx ;I value douh!e to that  slvoi 1 1  t o ,  
and  ill tllc wri t  t l ~ c  ra luc  of both is s t a t d  to be $1,300. Tllc c:lv htates 
tha t  the  ilegrors, s h m t l , y  hcfore t l ~ c  bri11gi11~ of the \ n i t ,  n e ~ ~ t  into the 
1possession of the dcfc~idants .  Scct io~l  6 of the act of 1828 rrquircs  the 
court,  w11(,11 the p la i~ l t i f i  qlinll cffwt n rtcao\ r ry ill a n r i t  of rc~plevi~i ,  to  
give hiill :I j u d g ~ i ~ e n t  for  do11b1~ the  rcal dmnagci nqseqictl hy tlic j l u y  f o r  
the taking ni~t l  t le tci~t io~l .  I f  the rcrtlict n c r c  Iwrl~l i t t r t l  to itmid, t l ~ r  
court,  ill ohe t l i c>~~w to the  act,  11n1it g i r t  j n d g ~ ~ ~ c ~ l t  fo r  thc ~ ~ l a i i ~ t i f f  fo r  
$1,000, n l ~ d  that  fo r  the  thniage ~ n s t a i l ~ c d  Ilr lllc 1)lailltiff f o r  the dctcn- 
ti011 of two ~lcqioc~s wliorc 1 m 1  I:IIIIP i*  but  $6.50. TTc ( Y I I I I I ~ ~  h t l ierc  
tha t  mrl i  11 :I\ t l ir  n ~ i d e r s t : a ~ ~ d i i ~ g  or i i ~ t c ~ i t i o ~ ~  of the jiiry. r t  inny, h o ~ -  
ercr .  IIRTC 1 ~ ~ 1 1  10; blit a i  t l~r ,v  l l a ~ c ~  oi~littctl  a n  cwc~lt inl  p :~r t  of their 
d ~ l t v ,  n(, pr (~f ' (~r  o r ( lc~~i i rg  :I w n i ~ ~ ~  t7c ~ i o r o  to dirwtiirg a v . i t  of i~lcluirv. 

1'81~ C I  ?<I iv. I 7 ~ n i )  P ( 1 ~  ~ O I ~ O .  

JAMES F'. AKNETT . \ \ !I  T\'IFE v. ANTHONY A. TvANETT. 
(41) 

1. A voluntary deed is not void a s  to creditors when the donor retains suf-  
ficient propcrtr lo pay his debts, and ont of which the c.laims of the cred- 
itors may be satisfied. 

2. The act of Asscn~bly of 1840, ch. 28,  sees. 3 and 4, applies to voluntary deeds 
made before the passage of that act as well as to those made subse- 
quently. 

41 
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APPEAL from BRUSS\VI('K Fall  Terrri, 1845 ; Caldwell,  J. 
l t r o C e r  to recorer from the deferidant the ralue of a negro man named 

Abram, belorlgii~g to tlie plaintiffs, as they allege, and converted by the 
defendant. The facts are as  fo l low:  I n  1839 Hannah Locke gale  by 
deed to the plaintiffs, her grandchildren, eleren negroes, and among 
tller~i the one in coirtrol-ersp. The deed bore date in Mav, 1830, and at 
that time E l a i i ~ ~ a h  Locke oned to the deferidarit a debt of about $300, 
and onned, o \er  a i d  above the elexen rlegroes so conveyed, a tract of 
land and eight or iiiue negroes, the n hole nor th  betxleen $2,000 and 
$3,000. I r i  r)ecember, 1840, the defendant obtained a judgment in the 
coult of pleas and quarter seisioiis of Bru~isvick  ('ounty upon his claim 
against tlie donor llanliah, and the executio~i, lq his direction, 11 as l e ~  ied 
oil the Ixud, nhicli 11 as nor th  9600. The sale of this lalid was postpoiled 
by order of the plaintiff ill tlie esecutiol~, the present defe~ida~i t ,  and a 
w i l d ~ t i o n i  issued, nhich XTas alqo by him postponed; the l e y  \vas then 
discharged, and a f z .  fa .  issued, arid was lericd by the sheriff 011 the 
rlegro Abrarli. At tlie sale the defcndarit nurchased. The debt duc the 

u 

defendant n a s  the only onc at that tirrie or at any other, as far  as the 
cacie slion s, nlrich as on ing hy the donor. 011 behalf of the defei~dant 
it n a i  inqisted in the c o u ~ t  below that the deed under nhicli the plaintiff 

claimed the nepro was f rauddent  arid roid in law as to creditors - 
(42) and purchasers; and Iir being a creditor at the time of the gift, 

and prc2iascr, i t  was l-oid as to him. I re  further irisiited that 
the deed being made in May, 3839, the act of ld10-41 did not affect the 
queqtion, but left it at c20mino~r l a~v .  The presiding judge b e i q  of 
opinion that the act of 18-10-41 did operate npon the deed, it waq sub- 
mitted to the jury as a qurstiorr of fact. to he decided by them, a. to the 
intent with which it ~ v a s  made. The jury found a verdict for  tlic plain- 
tiff. and fro111 the judgment thereon he appealed 

A T 4 s ~ ,  J. The c a v  lias been argued bcfort us npon the samc grounds 
upon the first point. Co~lnsel for the defendant has urged upon us 
O ' D a n i ~ l  c.  Crawford, 15 S. C., 197, as ~s tabl i jh ing  the doctrine that a 
voluntary gift is roid hv  the conimoli law against all debts of tlie donor 
csiqti~rg at the time. TT'e do not agrw with tlic coimsel in this construc- 
tion. The error has. been occasioned by some strong expressions used 
by the jltdges deciding the cape, without p ropc r l ,~  attcridinp to other.; 
intended to qualify and apply them. Thus Gaston, J . ,  at  paee 204, 
adopts the language of Lord IIardu-icX.r. in Touwc~nd a. TT'indham, 2 
Ves., 10:  "1 knoll- of no case on the 13 Elizabeth \There a man, indebted 
at tlie time, makes a roluntary corireyance to a child and dies, bnt that 
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it shall be considered a part  of his cstate for the bellefit of his creditors." 
But in the precediug part of tlie sentelm tlie judge shows in what se im 
he intends to apply i t :  ''If in truth there be prior creditors yet unsatis- 
fied, a d  u,J~o kace n o  nteans of satisfaction ezecpt  ou t  of t h e  p ~ o p e r t y  
at tempted to  be given, azuuy." That  n a s  precisely the state of facts in 
the case then before the Court. O'Daniel, the father, had given 
to his children the tract of land in question, being a t  that  time (43) 
in debt. H e  reserved property to tlie amount of $500, all of 
which had been exhausted in payment of debts, learing one small obliga- 
tion undischarged. To satisfy this, the land n a s  sold under execution, 
and the defendant Crawford purchased it.  T l ~ e ~ c  u a s  no other propcrty 
of tlie donor out of ah ich  the debt could be satisfied, and the deed to the 
plaintiff:, mhen offered in e~ idencc  as conveying the title to them, if 
sustained, left the creditor n ithout redresq. The voluntary donees n ere 
seeking to erijoy the property of the debtor, tlie donor, learing unpaid a 
just debt and one which was in existence a t  tlie time of the gift. ,Igainrt 
such a result all the argumei~t of the Court is directed. Thus, too, as 
further illustrating the leading idea of G'trcton, J., on page 205 he sayq: 
"But where the controrcriy is between a prior c7.edito~ and a uolni~tarp 
donee, when t h e  prior creditor nlzrst lose his  debt i f  tho g i f f  be h ~ l d  d i d  
t h ~ n  the established rule is, if the deed be roluntarp, the law says it is  
fraudulent." So the Cl i i c f  , T ~ M ~ ~ ' c P ,  ill s1)eaking of a voluiitarp conrey- 
ance g e n e r a l l ~ :  "It nmst Fe founded upon a design to exempt the estate 
from the rlaini of the creditor, for  the act of making the conveyance can 
arise from no other intent, and ,  i?zasmzicli a.s 120 othcr f m d  ~ c p l a c ~ s  the 
property so intended to he csempted, that intent is ilijnrious to thc un- 
satisfied creditor, and aiiiour~ts to covir~ within the statute.'' I t  is evi- 
dent, then, that  OfDanie l  1 . .  Cmicsfou? does not justly hear tlie construc- 
tion placed upon it by the defendant's connvl. But it docs decidc that 
when another fimd replaces the property qo conre,wd, and reniains sub- 
ject and liable to the claim of the creditor in lam, the voluntarv conrey- 
ance is not fraudulent and roid, for the creditor is not delayed or 
hindered in the eollcction of his debt; i t  iq not n c c ~ 9 s a r y  to take the  
property gircn to prevent an iniury to the creditor. We shonld not hare  
obserred so minutely upon O'Daniel v. Crawford  if i t  had not 
appeared from the argument of the counsel that  i t  had been mis- (44) 
apprehended. That  case was decided in 1833;  and, in 1835, the 
same j u d ~ e s  being on the bench, Jonos v. T'ounq,  18 n'. C., 352, came 
before this Court, and they then put upon O'Dnnicl I* .  Crcclrlford the 
same construction that is now giren. The la~lgwnse of Dnnir l ,  .J., who 
delivers the opinion of the Conrt, iq: "The creditor would have been 
entirely hindercd in q ~ t t i n q  h i s  debt satisfied if he could not ha re  reachrd 
the fund covered by the roliintary conveyancr." I n  the latter caqe the 

we are now considering was more distinctly announced. The 
43 
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Cour t  s a y :  "The coiiveyal1ce of tile slave Ly 1:eul;eil Jones  to tlw 1~:aili- 
tiff, being by deed of' yclt, is i ~ o t  ~ l c c e i s a r i l j  uli act f r a u c l u l c ~ ~ t  aud void 
a s  to the  creditors of the dollor, if 11c I d  a t  t l ~  t i i l~e  of the gift ,  a ~ l d  
left a t  the time of his death, otlier l ~ r o l w r t y  sufficiellt to  pay all  his debts 
d u r  a ~ l d  o a i ~ ~ g  a t  tlw date  of the, det:d of gift." T h i s  derisioll covc'rs the  
wliole g r o u ~ i d  occul~ied by thc dei'clildal~t u p o ~ ~  this l ~ o i u t .  I I u ~ l ~ ~ a l l  
Locke, a t  the  tiuie she iuade her collvcyaiice to the plaiutiff, rctai:icd a 
t ract  of land worth $600-~iearly, if 11ot e ~ ~ t i r e l j ,  double the a ~ ~ ~ o u l r t  of 
her  then i~ldebtedmss,  and  eight or nine ilcgroes. T h e  land  still con- 
tiuued hers  at the  t iwe  the d c f c ~ ~ d a l ~ t  atteliiptetl to collect his  d ~ b t ,  fo r  
his executiou, by liis d i r e c t i o ~ ~ ,  was Icvied upoil it. f ha t  Iiad becoiiic 
of the eight o r  i~ i i i e  ilegroes ie tai~ict l  by TIalillall Locke we a re  ilot ill- 
formed, nor  has  the dcfeildallt iliformcd us why he  withdrew his levy 
f rom the lalid, nol. why h e  did i ~ o t  levy it  on the retailled tlcgroes or sollie 
of the111. It mas ilrcvlrib(~iit 011 hi111 to slio~v the- were 11ot in  11cr 11ossc:s- 
sio;i o r  not arneuablc to h i s  csecut io~l .  111 accordalrcc,, tlien, with tllc 
decisioll i n  tllc cases referrcd to, the c20nvcyillce of I I :u l l~a l~  1,ockt. to tlir 

plaintiffs was not ill lam f:.audulcnt and void. 
( 4 )  Whatever  doubt, howerer, 111ig2lt 11;ive rested oil this snbjert is 

removed by ail act passed by the Legislature a t  their  scwion of 
1840-41, ch. 28, sees. 3 and  1. T h e  ~ ~ r r ~ a i u b l c  to section -4, \\.llicli is the 
e ~ l a c t i ~ ~ g  olle, is rontailied ill tli(, 3d. I t  dccl:l~,es: ' b K 1 i ~ ~ w ~  i t  I ~ t h  
lately bcc i~  111adc ;r qne . i t io~~,  wliercx :I 11c~rw11 111:lkillg :I gift o r  v ~ ! l i ~ \ t ~ r y  
scttlcinc~lt of 1)lol)erty is 21t t h c  ti111c tl~clrcof illdcbtctl, ~ v l i t ~ f l ~ c r  t l ~ c  s:tlnc 
is 11ot ill lttw { I I I ~  of i twlf  f ~ ~ d ~ ~ i c ~ ~ ~ t , "  ctc.., ":~iid w l ~ c r ( w  ~ ~ l ) o i !  S L I ~ I I  
q w s t i o i ~  c.o~~Aictillg ,jiidic.ial u l ) i i r io~~s  I~avc, I I ~ Y J I I  p r o ~ i o i ~ ~ ~ c . c ~ t i ,  kt~~tl  it is  
highly c q ~ c d i r ~ ~ t  that  tlrr la\\. cl10111tl bc w r t a i i ~ l ~  1 / ~ c . / c i 1 c , t l  : I I I ~  fliturc, 
doubts l)ivvw~t(~:l," t l r r r r f o ~ c ,  c>tc..; "it is vi~nc.tcd t l ~ ; \ t  11o snc-11 gift  (IT 

s c l t l ( ' l ~ i e ~ ~ t  by ollc2 i ~ ~ d d , t r : l ?  ctc*., -!1:!11 i!(, i .~'trft~,~, ? ~ c  i,ijlJ 01. tv!,.rtr," ctc. 
Tt is a d ~ r ~ i t t c t l ,  if this :I(T li:~.; a i.c~tiwtrtivc~ olwrat io~l ,  the, t l c f ( ~ ~ ~ t l : ~ i ~ t  has  
11othi11g to t20inl)laiii of. I311t it  i.q r011t(~11(1t~il t l i ;~ t  its oprratio11 i i  1)ivs- 
pwt ivr ,  : n ~ d  docs 11ot ;rffoc.l gifts i~r :~d( ,  l ~ r ( ~ v i o u s  to  its C I I : ~ ~ . ~ I I I ( , I I ~ ;  a i ~ t l  
tlw : ~ r g i l i ~ ~ r i ~ t  w ~ t s  illmll tllc llrollcLr c .o i~s t rnc t io~~ to 1.c girr.11 to t l ~ v  n-ord 
hc~~cnftci. .  Tt is ol)uion.- to I I ~  t l ~ a t  t11(, \ v o ~ ~ l  h t ' r ~ ~ i ~ t c ~ r  ~ C P S  11ot :111ply to 
gif ts  Or s ~ t t l ( ~ l l l ( ~ l l f ~ ,  b l ~ t  to 111r ,/;li!!//??l'/lf~ to 1)7(!il~l!ll~<':l llpoll tllclll. 
1)iffcrclrt a11t1 c.oi~flic*iil~g ir~tiiri:~l c~ l j i l~ io~ls ,  :~crordi i lg  to tllcs 111~7:t111l,lc. 
11:1tl t l i ~ ~ i i  1:wi1 ~ ~ r o ~ l o i ~ i l c ~ c d ,  a i ~ t l  doi11,ts new cxl~tcrt:~ii~cd I~on- t11r Ian. 
was.  I l c i ~ r a f t c ~ ~ .  ~ 7 . q  the nvt. Irn s11r11 ,gift or s c ~ t t l c ~ ~ ~ c ~ ~ t .  cfv . ,  ".<11:1!1 lw 
Ilrltl o r  t : r k c ~ ~  to 11r fr?i~c!nl(wt." !ion. 11clltl or tnkc~l  ? O l ) u i r ~ u ~ l r .  jiidi- 
rinl1:;-that is. hll:\?l ilot Ilc l ,miio~niccd :.o I,? n jiitlgr :rc*ti~~: o f f ic i :~ l l~ .  
T r  (lo irot. t l l c ~ l * e f o ~ ~ ~ ,  t l~ i i lk  that  tlic a r t  of IAN-11 i ~ ~ t r o d i i c c ~ l  :lily pri71- 
cilllc whirh t l ~ c  T.cgislaturc coll~itlcrrtl ~ ~ c w ,  hilt ~ r a s  i ~ ~ t t ~ i r t l c d  to ITI I IOT-c  

all  donbts a s  to  w l ~ n t  t l ~ c  !:1w T K I ~ ,  a ~ r d  to pr.crtLilt, t l i r rcaf tw.  coi~flicting 
o p i ~ i i o ~ ~ s  ill our  courts of justice 011 thc snbject. 
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SAMCEL DTTIGGINS v. J O H S  M. SHAW ET AL. 

1. In con~t ru ing  an agreement there are no technical rules to determine 
whether its stipulations are  dependent or independent, but every agree- 
ment is to be judged of according to its own terms and the nature of the 
transaction to which it  relates, so as best to effectuate the intention of the 
parties. 

2. The order in which the provisions are found in the instrument does not 
control the construction, but they will be transposed so as  to effectuate the 
intention, which is to be collectea from the order in point of time in which 
the several acts of the different parties are to be performed. 

 ah^^ IT> from G I  ILI'ORD F a l l  Term,  l b 4 5  ; Dick, .I. 
C ' o ~ ~ n u n t  o ~ i  the folloning i ~ ~ s t l u l l i e n t ,  executed by the defendants to 

the plaintiff:  
"On o r  Iwforc I August, 1844, we p r o u i i ~ e  to make the rlunlher of fifty 

nl ieat  full< after the Loil~ux model fo r  S a i ~ ~ u e l  I h i g g i n s ,  d u e  r e c e i ~ e d  
of h i m  TT~~IICSS our Iiand\ a ~ l d  =(WIG, t l i i ~  30 J a ~ m a r y ,  11444. 

"The a h o ~  c-nlcr~tio~led falls a rc  to h r  111ndr ill a norkmanlike manner .  
Tlie s:liel 1)wiggini agrceq to furni-11 t l i ~  m a t e ~ ~ i a l s  for  tlie ahore men- 
tioned falls on or  before 20 Fchrunry,  lhll." 

Tlie breach alleged is that  thc dcfendn~~t . ;  did not makc thc f a n s  I)> 
1 A u g ~ ~ s t .  1\44. and the  dtc1ar:ltion does not ar-er that  the plaintiff 
f u ~ n i s l i e d  1iiatcri:lls fo r  thcill. - 1 f t c ~  oycr ,  the d c f n ~ d a n t s  pleaclcd (47) 
7 1 0 ~ 7  ~ , c t  f a c t u m ,  1x~rfonnancc generally. mld also that  tlie defend- 
antq had  quested t l ~ c  plaintiff to  fur11i.11 to t h c ~ n  the. nmtc,rials fo r  
n i a k i ~ i g  tlif~ said fan.;, and  that  lie rcfu-cd and  failed so to d o ;  and . . 
thereon i s v r ~  v e r c  jonird. 

On the t l i a l  the plaintiff offclwl. of co111ce, no midence tha t  he  fu r -  
niqhcd ally ~ ~ i a t c r i a l s ,  and the  defvnclnnts mo\ 4 the court to i11.truct tlic 
jur? tlint f o r  thc wa11t of it the plaintiff' coilld not r c c o ~ c r .  B u t  the court 
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was of opinion that the covenant of the defendants bound them to make 
the fans absolutely, and that the plaintiff need not show that hc fur -  
nished the materials, and, therefore, refused the instruction. 

The defendants then proved by a witness that  in April, 1844, the 
defendants made for the plaintiffs ten fans out of materials furnished 
by him, and commenced several others, arid were ready to make the 
number, but that  they could not complete those which were begun nor 
make any others, for the want of materials, which the plaintiff failed 
to supply. The defendants then moved the court to instruct the jury 
that  if they believed the witness they ought to find for the defendants. 
But the court hcld that  such failure OIL the part  of the plaintiff would 
give to the defendants an action on the covenant against the plaintiff, 
but did not excuse the defendants for not making the fans by the time 
appointed, and, therefore, that the plaintiff was entitled to recover. 
Verdict and judgment for the plaintiff for $113, and the defendants 
appealed. 

K e w  for plaintiff. 
Morehead f o r  defendants.  

( 4 h )  RVFFIN, C. J. The Court is of opinion that  the instructioaa 
were erroneous. I t  seems impossible to mistake the meaning of 

the parties. I n  construing their agreement its stipulations are to be 
held to be dependent or independent, as will effect the apparent inten- 
t i m .  Although the books are overloaded with adjudications upon the 
question, there are really no technical rules to govern us, but every 
agreement is to be judged of according to its own terms and the nature 
of the transaction to which i t  relates. Here it is clear that  the engage- 
ment of the defendants was not absolute that  they would make the fans 
at all events. Posiibly, i t  might have been so held upon the words as 
the instrument seems at first to hare  been drawn, i n  which the defend- 
ants bind themsel~es "to make for" the plaintiff fifty fans. But that  
does not constitute the whole agreement, for before executing i t  the 
defendants added after the words of formal conclusion, these others: 
"Thc said Dwiggins agrees to furnish the materials for the above fans 
on or before 20 February, 1844"; and that  addition modifies most 
materially the indefinite terms in which the agreement had been before 
concluded. Those words could not have been intended as a covenant on 
the par t  of the plaintiff, for the breach of which the defendants might 
have their action, since the plaintiff did not, in truth, execute the deed, 
but onlv accepted it. They were, therefore, intended to qualify the 
preceding engagement of the defendants, which from the generality of 
its form was susceptible of misconstruction, and to make it more specific 
in two particulars. The one was that, although the defendants were 
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"to make" the fans, that should not be held to mean that  they were to 
nmke them out and out, but that they should make tllel~i out of tllc 
in la in tiff's own materials-that is to say, that they coristruct them 
merely. The other was that, inasmuch as thc plaintiff required the 
fans to be done by the 1st of August following, and it would require 
n considerable period to construct that  lumber, they would only bind 
themselves to do the ~vork  by that  particular day if the plaintiff mould 
put the nlaterials i n  their hands long enough to enable them 
to work them up by the day;  and they fixed on 20 February, (49) 
1844, as the latest day of delivery. Such is the plain common 
sense of the tra~lsaction, and a fa i r  interpretation of the instrument. 
What is  said about the acts of the plaintiff was not intended to gire the 
other party an action against him, but to modify the engagements of 
the defendants themselves; and it so qualifies it as necessarily to amount 
to a condition precedent. The order in which the provisions are found 
in the instrument does not control tllc ronstruction: for it is a trite ob- 
servation that they will be transposed so as to effectuate the intention 
which is to be collected from the order in point of time in which the 
several act? of the different parties are to be performed. Now, as the 
plaintiff chose to furnish his own materials, and, therefore, to pay the 
defendants for making only, and as thc defeildants were to ~ilake the 
fans out of the plaintiff's nlaterials, it follo-rvs, of necessity, that before 
the defendants could do anything, or be intended to do anything, the 
plaintiff m ~ ~ s t  first find the materials ~ i t h  which the vork  was to he 
made. 

Rut  it r a s  said a t  the bar that this construction must be wrong, 
iriasnluch as it is to be collected from the agreement that the defendants 
had been paid, and that the7 ought not to keep the price without doing 
the work. With that  we have nothing to do a t  present, as the only 
aueqtion now is whether this action can be sustained on the corenant. 
But .?uppose the defendants ma7 retain the sum paid them, who is  in 
faul t?  F o r  if a person will hire another to vo rk  for him. and then will 
not gire him any ~ o r k  to do, the employer has himself alone to blame. 
And if the defendant% have been paid, it   as for  making fifty fans out 
of the plair~tiff's materialq. and for nothing more;  and that they were 
readv to do. But the plaintiff visheq to recover from them as if they 
had been ]laid for making and had corenantrd to make the fifty fanq 
out of their o1vn materials. Sure17 nothing rolild he more unjust or  op- 
posed to the meaning of the parties. The defendants ~vere  not to 
do a stroke of work hut upon materials furnished by the plaintiff, (50) 
and as he furnished none, they have not broken their covenant. 

PER CURIAM. Venire de nol'o. 

Cited: S ta ford  T .  Jones, 9 1  N. C., 195. 
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WILLIAM CLARK v. MARVEL 31. EDNEY ET a~.. 

1. Where a plaintiff in a petition claims to be an assignee by a written instru- 
ment, whether he is so or not is a question of law for the court, not of 
fact to he submitted to a jury. 

2. Where a paper under which a plaintiff in a petition claims to be an assignee 
does not on its face purport to  be an assignment, but only an order for 
money, it is necessary that the alleged assignor or his personal representa- 
tive should he a party to the  petition, either plaintiff or defendant. 

3. O n  a petition against administrators for a distributive share of an estate all 
persons entitled to distribution should be made parties. 

APPEAL from H E N D E I ~ X  Fall  Terni, 1845; Bailey, J. 
The petition sets forth that  J ane  M. Towi~send died intestate in the 

year . . . . . ., leaving a co~~siderable personal estate; that  administration 
was granted to the defendants, who took into their hands all the personal 
property; that Janies X. To~vlisend was one of the children of J ane  M., 
and that he, for a valuable consideration, assigned to the petitioner all 

his interest as oile of her next of k in ;  that more than two years 
(51) had elapsed after the qualification of the defendants, and that  

the petitioner had denlanded of the defendants a settlement of the 
estate and a payment to him of the distributive share due to Janies M. 
Tomoserd, who is dead. H e  prays that  the defer~dants mag be decreed 
to account with and pay orer to him what is due as such assignee of 
Janies M. Townsend, and prays process against the said defendants. 

The defendants file a joint answer, admitting the death of J ane  M. 
Townsend, and that they have been duly appointed her adi~~inistrators,  
and hare  taken into their hands her personal property to the amount 
set forth in their inventories. They deny that the petitioner is the 
assignee of James 11. Townsend, who is adinitted to be one of the next 
of kin of Jane  and entitled tc a distributive share, and claim in their 
answer that the other children of Mrs. T o w n s e ~ ~ d  should be made parties. 
The assignment to Clark, under which he claims the distributive share 
of James 91. Townsend, as set forth ill his petition, is as follows: 
"Mr. Marvel1 N. Edney a d  R. R. Towilsend: Please to settle with 
:md pay over to William Clark all the amount in your hands belonging 
to me, a d  this shall be yonr receipt for the same." This paper was 
presented to the defendants by a person sent by the petitioner, arid they 
refused to take it up  or to rccognize it as addressed to them in their 
representatire characters, or as authorizing them to pay over to the 
petitioner the distributive share of James N. Townsend. At the tiiiir 
of filing this petition James 31. To\vnsend was dead. The petition was 
filed in the court of plea-: and quarter sessions of Henderson County, 
and, up011 the coilling in of the answer, was disiuissed. Upon appeal 
to the Superior Conrt. replication having been taken, issues were made 
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up to be tried between the parties. At the Fall  Term, 1845, issues were 
made up and tried. The issues were, Was William Clark the proper 
assignee of James M. Townsend? (2)  Has the petitioner called on the 
defendants, as administrators, to pay his claim? These issues were tried 
by the jury and found for the plaintiff, whereupon the court decreed 
that the defendants should pay the plaintiff the sum of $33.14, 
and the defendants appealed. (52) 

N o  counsel for either p a ~ t y .  

NASH. J. Ifany orders and decrees are made in the hurry of busi- 
ness on the circuits which will not bear a strict scrutiny and which the 
Judge himself would not make if he had time for the least reflection. 
This case furnishes an instance. The presiding judge submits to the 
jury the question whether the petitioner was the assignee of James M. 
Townsend's distributive share. This was a question of law to be de- 
cided by him. After the jury had responded to the issues submitted to 
them. without anv reference t o  the master to ascertain the situation of 
the assets and the amount due for the distributive share of James M. 
Townsend, the court decrees that the defendants should pay the plaintiff 
a certain sum. We think this was erroneous. But the proceedings are 
in themselves defective. At the filing of the petition James M. Town- 
send was dead. His  representative is not made a party, nor are the 
other children of Mrs. Townsend, nor is any reason given why they are 
not. The petitioner claims to be the assignee of James M. Townsend. 
The paper which he alleges contains the assignment does not purport 
to he an express assignment of the drawer's distributire share; there are 
no words of conveyance in i t ;  i t  is not addressed to the defendants in 
their representative character; it is but an order for the payment of 
what money of his might be in their hands. I t  is true, an order by one 
of the next of kin upon the administrator, such as the one in this case, 
may, under the circumstances, be held to be an equitable assignment of his 
distributive share. Rut when i t  is, as here, not upon its face an 
assignment, the person claiming under it, in order to recover, (53) 
must make the alleged assignor a party in order to ascertain its 
character. Polk v. Gallant, 22 N. C., 395; Thompson v. McDonald, 
ihid., 463. But i t  was equally necessary to make the other children of 
Mrs. Townsend parties. I t  is ever the aim of a court of equity to do 
complete justice b y  deciding upon and settling the rights of-all'parties 
interested in the subject of the suit in order to prevent future litigation 
and to make the performance of the orders of the court perfectly safe 
to those who are compelled to obey them. Calvert on Parties, in Eq., 3. 
All persons, therefore, who are interested in the question, or concerned 
in the demand, ought to be made parties. Ibid., p. 10. The other dis- 
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tributees of Mrs. Townsend are directly interested i n  the question and 
concerned in the demand. The fund sought to be divided is  a joint one, 
in which all the next of kin have an interest. The  other children ought 
to have been parties, and no reason is assigned why they are not. IIobbs 
v. Gruzge, 23 N. C.. 339; Hewson v. McKenzie ,  16 N. C., 463; Calvert 
on Parties, in Eq., 3, 10. This objection can as be taken on the 
hearing as by plea. The case is before us for final hearing upon an 
appeal, and we must decide i t  as i t  is. 

PER CURIAM. Reversed, and petition dismissed. 

(54) 
THOMAS SIZEMORE v. SAMUEL C. MORROW. 

1. The construction of a written document is purely a matter of law, in all 
cases, where the meaning and intention of the parties are to  be collected 
from the instrument itself. 

2. Where A. sold a tract of land to B., made him a conveyance and took his 
bond for the purchase money, and afterwards B. reconveyed to A,, who 
entered into bond that he would convey to B. whenever the purchase 
money should be paid, and it was further stipulated that if the purchase 
money were not paid B. should pay a certain rent: Held. that this latter 
contract rescinded the first, and that the bond given under the first con- 
tract was discharged at law. 

APPEAL from PERSON Fal l  Term, 1845; Dick, J. 
Llss~impsit  on the following case: The plaintiff was the owner of a 

house and lot in the town of Roxboro, which he sold and col~veyed to the 
defendant a t  a stipulated price, to secure which the defendant gave him 
his bond for $350. This bond Sizemore, for valuable consideration, 
transferred by indorsement to the Illessm Webb. Afterwards, and 
wh ik  the above bond was the prolperty of the Messrs. Webb, these 
parties entered into a new agreement. I t  had been a par t  of the original 
contract that  the defendant Morrow should give Sizemore a surety on 
his bond. This he failed to do, and becoming embarrassed in  his cir- 
cuinstallces, the plaintiff betame uneasy lest his other creditors, who 

pushing him for their claims, should levy upon and sell the house. 
H e  proposed to the defendant to give him a deed of trust upon the 
premises, which he refused. I t  was thereupon agreed between them, 
upon the suggestion of their legal adviser, that  the defendant Morrow 
should reconvey the premises to the plaintiff, and tha t  the latter should 
give him a bond to make title when the purchase money was paid by 
the defendant. Morrow, accordingly, reconveyed the premises to Size- 
more, who a t  the same time executed to him his bond for title, which 

50 
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contains the follon ing 4pu la t ion  : "I t  is further understood 
between h e  partieq, and is a part of this contract, that  if  the said ( 5 5 )  
Morrow fails to pay tlle p~~rc l lase  money, he is to pay $35 a year 
rent, arid if he pays tlle rent, he is to pay 110 interest on the bond. The 
rent to coriin1enc.e from the time said Morrow took possession." The 
Messrs. Webb brought suit against these parties on their bond, and recov- 
ered judgment thereon, 011 which esecutiorl issued, and the property of 
the defendant n a s  sold and the sum of $200 raised. The  plaintiff paid 
$175, and this action is brought to recover that  sum, as paid to the use 
of the defendant. 

011 the part of the defendant i t  Tvas insisted that, in law, the bond 
held by the Xessrs. Tehb,  as between these parties, was discharged by 
the second agreement. The judge charged the jury that if by the 
arrangement of the I5tli of October it xlas the intention of the parties 
that it should be a satisfaction of wid bond, then in  law i t  was a satis- 
faction. I t  was a question of fact for them to determine, whether such 
was the "intention of tlle parties." 

The jury found a verdict fol the plaintiff. nnd the defendant appealed. 

SASH, J. V e  think in h i i  instruction to the jury his Honor erred. 
The construction of a written docnment is purely a matter of law in all 
cast.? when the 111e:~ning and intention of the parties are to be collected 
from the in.tnmwnt itself. Thus the construction of records and deeds. 
and other espre+ contracts, is matter of l a v  for tlle court, and not of 
fact for the jury. X u t 7 j c t h  1' .  H o l d i ~ m n ,  1 Term, 180;  1 Stark. Ev., 463 
I f  the intention of the partics i n  making a contract iy n 111'1tter of fact 
for  the jury, t l ~ ~ n  that intcntion, being out of the deed, could be 
promrl bv parol, and pmol evidence would be receivable to alter ( 5 6 )  
the legal construction of the instrument. This cannot be. See 
2 Stalk.  Ev., > 5 3 ;  / l o o r  1 , .  (:rn11nm, 3 Pzilnp.. 57;  TIoqq r .  Smith ,  1 
Taiin.. 347. 

We might cati*fr o n l v l ~ c s  hv -topping at this point, and for this 
error <end the canw back to another jiiry; but as we are of opinion that 
the plai~ltiff cnnl~ot rccmrr in thiz action, TTe ~vi l l  proceed to state our 
reasons. The first contract. made on 3 Xarch,  1842, x a s  an ~ s e c n t e d  
contract. Si~crnorc had nladc hi? colnepance to AIorrow. and the latter 
had csecuterl l i b  lmncl for the purchase money. The lot and houses 
were thc propcrtv of Morron, to every intent and purpose, free from 
any lien in f a lo r  of Siwmore. I n  O c t o h r  f o l l o ~ ~ i n g  the parties enter 
into a new contr:ict. Morrow PonueTs the came premises back to Size- 
more, the latter gir ing him a bond to make title when the purchase 
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money shall be  paid. I f  the  bond h a d  stopped here, it might  well be 
questioned whether  the  first contract i n  al l  i t s  p a r t s  was  rescinded, a n d  
whether the  transaction was not  merely i n  the  na ture  of a mortgage. 
B u t  i t  goes on, a n d  b y  t h e  la t ter  clause al ters  t h e  character of the  orig- 
ina l  contract ent i rely;  f o r  i f  Morrow does not  p a y  t h e  purchase money, 
it i s  made a p a r t  of t h e  contract t h a t  h e  shall p a y  ren t  fo r  t h e  premises 
fi-om t h e  t ime he  took possession. T h i s  pu ts  i t  i n  t h e  power of either 
to  repudiate t h e  contract of purchase a t  law, and  makes Morrow the  
tenant  of Sizemore. T h i s  la t ter  contract is  so essentially different f r o m  
t h e  first t h a t  the  two cannot, i n  a n y  of the i r  parts, stand together, a n d  
t h e  bond of 2 Narch ,  being a p a r t  of t h e  first contract, mus t  be  con- 
sidered, as  between these parties, discharged a t  law. W h a t  m a y  be the  
equities of these part ies  we cannot, s i t t ing i n  a court  of law, decide. 

PER CURIAM. Venire  de novo. 

Ci ted:  Miller v. H a h n ,  8 4  N .  C., 229;  S. ?;. Poteet,  86 N.  C., 614;  
Harris  v. Mot t ,  97 N. C., 1 0 6 ;  Wilson  v. Cot ton  Mills,  140 N.  C., 55. 

(57)  
THOMAS D. BENNEHAN v. JAMES WEBB ET AL. 

1. In  the construction of bonds, if the bond be a single one i t  is to be taken 
most strongly against the obligor; but when a condition is annexed to it  
which is  doubtful, as  that  is  for the ease and favor of the obligor, i t  is to 
be taken most strongly in his favor. 

2. In the construction of the conditions the court will look to the meaning of 
the parties so far as  it  can be collected from the instrument itself, and, 
when the intention is manifest, will transpose or reject insensible words 
and supply an accidental omission in order to give effect to the intention 
of the parties. 

3. When the condition of a bond is preceded by the recital of a particular fact, 
the recital will operate against the parties to the bond as  a conclusive 
admission of the fact recited; and this recital will frequently operate a s  a 
restraint of the condition, though the words of it  imply a larger liability 
than the recital contemplates. 

4. The State, under the act of 1840-1841, entitled "An act to secure the State 
against any and every liability incurred for the Gaston and Raleigh Rail- 
road Company, and for the relief of the same," cannot recover upon any 
bond given under the said act, unless it  is proved that the whole amount 
of $500,000 had been secured by bonds. 

APPEAL f r o m  ORANGE Spr ing  Term,  1545; CnZdwell, J .  
T h i s  is  a case agreed, and  is  a s  follows: T h e  plaintiff brought a n  

action of debt on a bond executed by  t h e  defendants and  Archibald 
Yarborough, deceased. The defendant Yarborough pleaded fully admin-  
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istered, and. to sustain his plea, showed tha t  Archibald Yarborough, on 
30 Narch, 1641, esecuted to the State his bond for the sum of $5,000, 
and on 15 April executed another bond to the State for $1.600, each 
having the same coildition. From the condition of the bond as set forth 
in the case agreed it  appear^ that by an  act of the General Assembly 
ratified 7 January,  1839, and entitled "An act for  the relief of the 
Gaaton and Raleigh Kailroad Company," the president and directors 
mere authorized to issue their bonds for a sum not exceeding $500,000, 
payable to the Public Treasurer, w l ~ o  was authorized to indorse 
them upon condition that  the president and directors, before (58) 
they were received, should execute a mortgage to the State, con- 
veying all the property of the company, both real and personal, and 
pledge the profits of the road, o r  so much thereof as might be necessary, 
for the semiannual payment of the interest on the bonds; all of which 
was done. I t  was further agreed that the General Assembly, by a n  act 
ratified 12 January,  1841, entitled "An act to secure the State against 
any and every liability incurred fo r  the Gaston and Raleigh Railroad 
Conlpany and for the relief of the same," authorized the stockholders 
to execute to the State a bond for an  amount in proportion to the stock 
respectively held by thein and other i nd i~ idua l s  to subscribe such an  
amount as they should choose, secured by bond to the State, to indem- 
nify the State against her liability. as stated, "pro~ided such bond or 
bonds shall, in the whole, amount to the said sum of .Y;SOO,OOO." 'C'nder 
this last act iZrchibald yarborough esecuted the bonds set forth in the 
case, and upon which a suit was instituted against the defendant, Richard 
F. Yarborough, his executor, and which is now pending in  the Superior 
Court of Franklin. "If, upon the facts agreed, the State has a prior 
right of satisfaction as against the plaintiff. then the defendant has no 
assets; if not, then he has," etc. The presiding judge rendered judg- 
ment up011 tlif case nccordiiig to the caqe agreed. but in favor of the 
defendant Tarborougli, upoil lliq plea of fully administered. The plain- 
tiff appealed. 

Wadde l l  for p l a i n t i f .  
Badger ,  I~a~j l lwood,  and Xorzcood for defendants .  

N a s ~ ,  J. TTe are of opinion that  there is error in that part of the 
judgment affecting the assets of ilrchibald Yarborough in  the hands of 
his executor. 

The  members of this Court upon whom has devolved the responsi- 
bility of deciding this case greatly regret that i n  the perform- 
ance of this duty they have not been aided by an  argument at  (59) 
the bar, and still more that they have been deprived of the assist- 
ance of the Chief Justice, who, being connected with some of the parties, 

5 3 
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has declined to sit in the cause or interfere in its decision. Under these 
circumstances me consider it not only our privilege, but our duty, to 
place our judgment upon that ground which will be the least compre- 
hensive in its operation. We, therefore, express no opinion as to the 
extent of the prior right of the State, as against other creditors, to have 
its claims against a joint debtor first satisfied, but confine ourselves 
strictly to the case now before us. Does that prior right exist in this 
case? We think i t  does not. for the reason that the State cannot, in our 
opinion, upon the facts set forth in the case agreed, enforce, against 
the estate of Archibald Yarborough, the collection of the bond given by 
him, and which is now in suit in Franklin Superior Court. 

I n  the construction of bonds and obligations the rule of law is, if the 
bond be a single one, i t  is to be taken most strongly against the obligor; 
but when it has a condition annexed to it, which is doubtful, as that is 
for the ease and favor of the obligor, it is to be taken most strongly in 
his favor. Hurlston on Bonds, 9 Law Lib., 17;  Shep. Touch., 375, 379. 

I n  the construction of conditions the Court d l  look to the meaning 
of the parties so far as it can bc collected from the instrument itself; 
and when the intention is manifest, they mill transpose or reject insen- 
sible words and supply an accidental omission in order to give effect to 
it-that is, the intention of the parties. Coles v. IIulme, 8 B. & C., 
568; 1 Saun., 66, a. note; Hurlston on Bonds, 9 Law Lib., 17. 

The condition of a bond is frequently preceded by a recital of certain 
explanatory facts, and in such case, if a certain particular thing 

(60) be-referred to, the recital will operate against the parties to the 
bond as a conclusive admission of the fact recited; and these 

recitals will frequently operate in restraint of the condition, though the 
words of i t  imply a larger liability than the recital contemplates. Pear- 
sall v. Summersett, 4 Taun., 523 ; Payle~ v. Homesham, 4 Maule & Sel., 
425; IIurlston on Bonds, 9 Law Lib., 17, 18. 

I n  the latter case Lord Ellenborough observes that the general words 
of a clause may be restrained by the particular recital. "Common 
sense," he says, "requires it should be so; and in order to construe any 
instrument truly, you must have regard to all its parts, and most espe- 
cially to the particular words of it." These cases are cited to show 
that the meaning of the parties as gathered from the instrument itself 
is the governing rule in the construction of obligations, and that in those 
accompanied with a condition, where the meaning is doubtful, such a 
construction must be put upon them as is most favorable to the obligors. 
What, then, was the meaning of the parties in entering into the bond 
upon which the executor of Archibald Yarborough is sued, to be gath- 
ered from the instrument itself? The State had, by indorsing, guar- 
anteed the bonds of the Raleigh and Gaston Railroad Company to the 
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amount of $500,000, and they had authorized the stockholders of the 
company to give bonds to t1,e amount of their stock, and individuals, 
who might he disposed to assist them, their bonds to any arnount they 
pleased, for the purpose of further indemnity of the State, o ter  and 
a b o ~ e  the property of the cmipany already colneyed for that  purpose, 
'(provided such bond or bo~lds shall, i l l  the nhole, amount to the said 
sum of $500,000." 

The State, then, i t  is obrious, clld not intend to r ece i~e  the bond or 
bondi of the stockholders ol of individuals, uuless, altogether, they 
should amount to the sum guaranteed by her ;  and, on the other hand, 
i t  is  equally clear that  the several obligors did not intend tha t  their 
several bonds should be obligatory upon then1 but upon the same 
condition. K o r  is this view of the case weakened by the fact that  (61) 
the bond was delirered to the Treasurer, who was the agent of 
the State to receive it. The d e l i ~ e r y  was full and complete, and not a 
conditional one. But  i t  mas the d e l i ~ e r y  of a bond n i t h  a condition 
upon its face. TTe consider it the same as if the bond had stipulated, 
in so many word., that  i t  should have upon the obligors no obligatory 
force unless the nhcle of the $500,000 n as secured by the bonds of other 
persons; and i n  order to enable the State to recorer upon the bond now 
in suit against the executor of 11. Ynrborough it must be made to appear 
that the whole of that  sum, before the blinging of that action, had been 
so secured. I n  the case now under consideration it does not so appear, 
and it is as if it  did not exist, upon the principle, De non upparentibus, 
c t  non e,istentibus, enclern est ?pa. From the nature of the condition i t  
could be enforced only by the State througll its agents, and through 
them alone could it be made known to the defendant that it was com- 
plied with. The different bonds were neceswrily executed by the dif- 
ferent obligors in each. a t  diflerent times and different places. The  con- 
T enience of all partie. required there should be some common repository 
where they might be deliverecl or placed until the requi site ' amount was 
acquired. That  common repository in  thiq case was the Public Treas- 
wer .  Their being placed rvith him i s  no eridence, under the circum- 
stances, that  they 11-ere received by the State. The latter was not bound to 
receive them until the required anioimt n as raised, nor were the various 
obligors bound to their payment until such event. Our opinion is formed 
exclusivelv upon the case as i t  is before us. TTe know nothing about it,  
and can, judicially, know notliinq concwning i t  that  is not in the record. 
Akcording to our v i m ,  the making u p  of the u-hole $500,000 by the 
stockholclers and subscribers. by bonds, m s  a condition precedent, to be 
chown by the State before there could be any breach of the bond 
in the case ncainst the defendant Yarborough. The  question (62) 
therefore. of the State's priority does not arise in this case. 
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PER CURIAM. Judgment of the court below reversed; and the Court 
proceeding to give such judgment upon the whole record as ought to 
have been given below, gives judgment for the plaintiff against all the 
defendants, which, as to the said defendant Yarborough, is for the assets 
co~fessed to be in his hands. 

DEN ON DEMISE OF ELISHA KING v. THOMAS MURRAY 

1. Where A. is the legal owner of a tract of land and leases it to B., though the 
agreement for the lease may be usurious, yet B. is estopped, in an action 
of ejectment against him by A.'s heirs, from denying the title of A. 

2. The usury could not be relied on as a defense in an action for the rent re- 
served by the usurious contract of lease, 

APPEAL from BUNCOMBE Special Term in June, 1845; Caldwell, J. 
Ejectment. From the case it appears that Benjamin King, who was 

 he owner of the land in dispute, leased it to the defendant, and that the 
lessors of the plaintiff are the heirs at  law of Benjamin King, he being 
dead. The plaintiff relied upon the lease as an estoppel to the defend- 
ant. On the part of the defendant it was denied that it would have such 

effect, as it was void and of no effect, because made upon an 
(63) usurious consideration. I n  order to sustain his defense, he 

showed that the land once belonged to him, and as such had been 
sold by the sheriff and parchased by one Smith, who, a t  his instance, 
sold it to Benjamin King for $600. The defendant at the same time was 
indebted to King $400, and it was agreed between them that he might 
redeem the land by paying the $1,000. I n  the meantime it was agreed 
that the defendant should keep possession of the land as the tenant of 
King at an agreed rent, which was more than legal interest upon 
$1,000. I t  was denied on behalf of the plaintiff that the lease was usuri- 
ous, but, if it were, it nevertheless operated as a complete bar to the 
defendant's denying the title of his lewors; and if it did not have that 
effect. the plaintiff could recover on the title of Benjamin King, as set 
forth and proved by the defendant. The presiding judge charged the 
jury that if the lease was infected with usury, i t  was no estoppel, but 
was completely annulled by the statute against usury; and to entitle the 
plaintiff to recover on the title of Benjamin King under the sheriff's 
sale, if he had any, he must show, as against this defendant, a judgment, 
execution, and sheriff's deed. There n7as a ~ e r d i c t  for the defendant, 
and plaintiff appealed. 

N o  counsel for p7aintif. 
Francis for  defendant. 
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NASH, J. We differ with his Honor. Although two questions were 
decided in  this case, there is in truth but one, and that  is the estoppel. 
I n  his directions upon that  point n7e think there is  error in not dram- 
ing the proper distinctions between the contract for rent and the legal 
principle growing out of the fact that the defendant was in possession 
of the land under the title of Benjamin King. By accepting the lease 
and holding possession, in an action to recover i t  he was estopped to 
deny his title, and i t  was not necessary for the plaintiff to show 
any other. Rut it is said the lease is usurious. TCTe cannot see (64) 
wherefore. According to the defendant's own showing, Benjamin 
King had purchased the land in good fa i th ;  i t  was his, and he leased 
it to the defendant. I f  the lease vTas usurious, it  did not affect the 
principle upon which the estoppel is founded, which is that  the defend- 
ant is in possession under i t ;  and while it continues he is  not a t  liberty 
to deny his landlord's title. This doctrine is too familiar to need sup- 
port upon authority. Even where an individual takes a lease of his  own 
land. and, under it. gets into possession, he is estopped. D u n z ~ o o d i e  v. 
Carrington,  4 K. C., 355. I f ,  then. the lease mas usurious, the only 
effect the usury ~ o u l d  have rvoulc! be to make void the contract for rent, 
and if this were an  action for the rent, the plaintiff could npt recover, 
because, in that case, the contlact would he in violation of the act. The 
defendant attempts to avoid the natural effect of taking a lease from 
the lessor of the plaintiff by alleging that i t  mis  usurious. Xow, that  
can only be shown by going back to the conveyance from Sinith to the 
lessor of the plaintiff, and claiming an interest i n  that conveyance for 
the defendant. But when we thns go back, i t  results from the defend- 
ant's own showing that  Sinith had the legal title, and tha t  title h e  con- 
veyed to the lessor of the plaintiff. How is that  title to be divested out 
of h i m ?  d person cannot gain any new rights by an usurious contract; 
but he does not thereby lose those previously vested in him. So f a r  
from showing that  the lessor of the plaintiff had not the title which he 
claimed hy estoppel against the defendant, the defense shows tha t  he 
actually had i t  by conveyance from Smith. 

PER CURIAM. V e n i r e  de novo. 

Citpd: Baris  v. Cunninqhntn, 32 N. C., 160; TVilson 1 . .  Janzes, 79 
N. C., 352. 
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( 6 5 )  
DES OX DEMISE OF THOMAS R. TATE V. GEORGE B. CROWSON. 

1. Where a lease was given upon condition that the lessee at the end of each 
year should give bond and surety for the rent of the succeeding year, and 
at the expiration of one year the lessee failed to  give such bond and 
surety, but the lessor was absent and did not demand it: Held, that no 
forfeiture was incurred, it being the duty of the lessor to make the de- 
mand. 

2. The law leans against forfeitures; and when the agency of the landlord is 
involved in any way in the act, which is to work or prevent a forfeiture, 
he ought so to act as to make i t  appear clearly that he means to insist 
upon the forfeiture. 

3. The lessee shall not be punished without a willful default, which cannot be 
made to appear unless an actual denland be proved and that it was not 
answered. 

APPEAL frorn GUIT,FORD Fall  Term, 1845; Dick, J .  
Ejectment for a house and lot in Greensboro on the forfeiture of a 

lease. The demise is laid on 11 December, 1843, arid the declaration 
was serred the day next succeeding. 

On 18 November, 1841, the lessor of the plaintiff executed a lease 
of the premises to the defendant and one Bushe for four years, to com- 
mence on the 1st of December following, "subject to the following con- 
ditions, that  is  to say:  the said Bushe and Crowson are to pay to the 
said Tate a t  the end of each year, for  rent, the sum of $80, to be 
secured by bond with a surety yearly;  that  sum due a t  the expiration of 
each year. Should the said Bushe and Crowson keep the said house arid 
lot but for one year, they are to pay for that year the sum of $100; or 
should they fai l  to comply with this contract to keep i t  for the whole 
four years, for  the last year they keep it, i n  that  event, they are to pay 
$100. The said Bushe and Crowson a t  the commencement are to secure 
the payment of the first year's rent with bond and good security; and 

this lease to commence on 1 December, 1841, provided the rent 
(66)  for  the first year be thus secured; and the said Bushe and Crowson 

are, a t  the end of each year, to secure, by bond with a surety, 
the rent for  the next year;  and in  ease they should fail, a t  the end of 
any one year, to g i ~ e  such bond and security, then the lease to cease and 
terminate, and the said Thomas R. Tate shall have the right to enter 
into the premises arid take the same into his possession." 

The lessees entered and occupied two years. A t  the end of the secor~d 
year the lessees did not tender a bond with surety for the rent of the 
next year, commencing on 1 December, 1843 ; and it is for  that  breach 
of the conditions of the lease this action was brought. I t  appeared 
that  the lessor of the  lai in tiff resided also in  Greensboro. but that  a t  
the end of the second year he was absent from home and in anothet- 
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county, and it did not appear that tlie leqsees wcre informed where he 
mas. I t  mTas admitted by the defendant that  the lessees had no bond 
for the nest year's rent ready oil tlie day, nor before this suit was 
brought though afternards they offered one. 

The foregoing ib tlie substance of the case stated in  the exception, 
and thereon tlie coul~;el for the deferldarit moved for various instruc- 
tions; the only material one, hox~ewr,  beiug that the l e w e s  were not 
bound to follow the lessor to anotlier county to tcndcr a bond in order 
to save their lcasc, and that in order to nork  a forfeiture i t  n'as neces- 
sary the lessor should hare  nlade :I deiilai~d of the bond on the day on 
which i t  ought to hare  been given. The court refused to give the instruc- 
tion, and told the jury that, as the lessees had no bond prepared on the 
last day of the second year, nor a t  any time before this suit mas brought, 
the plaintiff xyas entitled to recover. The jury rendered a verdict 
accordingly and from the judgnlerlt the defendant appealed. 

X o w h e a d  f o ~  p l a i n t i f .  
S o  counsel f o r  d r f e n d a n t .  

RUFEIS. C. J. The instructions given to the jury are errone- ( 6 1 )  
011s. The  error probably arose from not adverting to the dif- 
ference betncen a right to a forfeiture of the term by the breach of a. 
covenant or  condition contained in a lease, and a right to the rent, or 
to  damages or orlier tliings secured by the lease. Ko doubt, the rent 
remains, though not denlanded at the day, and may be recorercd by 
distless or  an action; and to snre liiinself from tlie costs of those pro- 
ceedings the lessee rilust be a c t i ~ e  in paying or t.eadering the sum due 
to the lessor. But thc lan leans agai11.t forfeitures, and is very strict 
in requiring a 1cs.or to do everything literal17 at the time and place 
needful to nork  it. The leqsor iu not compelled to avail himself of a 
forfeiture, but he m a -  m i ~ c  i t ;  and, therefo~e,  nhcre the agency of the 
landlord is iiirolved in any n a y  in the act which is  to work or prevent 
a forfeiture, he ought $0 to act as to make i t  appear clearly that  he 
means to irlqist upon the forfeiture, and thereby enable the other party, 
by compliance in time. to saxe his land. V e  hare  no statute upon the 
subject, but the common law in all its rigor is in force here. The ~ ~ l c s  
upon this point are distinctly stated by Lord COX e ,  and the firit is that  if 
the feoffor do not demand the rent behind, he sliall nexer reiinter, Co. 
Lit., 201 ;  and the annotator on that pmsage adds: "So it is, if there be 
a n o m i n e  p c n n  given to the lessor for nonpayment, the lessor must 
demand the rent before he can be entitled to the penalty; even if the 
clause be that, if the rent be behind, the estate of the lessee shall cease 
and be ~ ~ o i d ,  becauw the presumption is  that  the lessee is attendant on 
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the land to save his penalty and preserve his estate, and, therefore, he 
shall not be punished without a willful default, which cannot be made 
appear without  a demand be prooed, and that it was not answered." 
2 Thomas Coke, 92, note 2. The idea of his Honor was that where i t  

was clear that the lessee was not ready, it amounted to a default, 
(68) and that a demaud is dispensed with when it is seen that, if made, 

it would have been ineffectual. I t  is true, there was a default 
in the lessee, but not such an one as worked a forfeiture without a 
demand by the lessor, for i t  cannot be told that the lessee or some friend 
for him, if required, would not have given the requisite security. But 
the law on this point is so very strict against inflicting a forfeiture 
upon any in~plication whatever that it has been held that the demand for 
the rent must be made i n  fact, although there should be no person on 
the land to pay it, and, therefore, i t  was manifest that the demand 
would be ineffectual. Kilwooly v. Brand ,  Plow., 70; 1 Wms. Saumd., 
287, a, note 16. 

I t  is true, this is not a forfeiture for the nonpayment of rent arrear; 
but it stands upon the same reason, being partly of the term for not 
securing rent as stipulated and partly a forfeiture of an additional sum 
of $20, nomine pcr.nu3 therefor. There are other covenants for the breach 
of which forfeitures have been enforced without any demand or other 
act of the lessor, such as covenants not to assign, to repair, or to insure. 
But in those cases no further agency of the lessor in anything to which 
the covenants relate is involved, but the matter is wholly between the 
tenants and third persons. No interposition of the lessor could pre- 
vent or hasten the action of the lessee more than was done in the lease 
itself. But here the pecuniary penalty of $20 is to accrue to the les- 
sor, and, therefore, according to the authorities cited by M. Hargrave, 
there must be a demand before that is incurred. Precisely for the same 
reason, the bond with surety for the rent to accrue for the ensuing year, 
which was to be given to the lessor, ought by him to have been duly 
demanded on the day when it was to have been delivered, before he 
can insist upon a forfeiture of the term. Indeed, in New York it has 
been held, where the condition was that the lessee should pay all taxes, 

that the lessor could not reBnter for the failure of the tenant to 
(69) pay a direct tax to the United States, without showing a demand 

of payment, although there was an express clause that if any tax 
should be behind and unpaid twenty days after it ought to have been 
paid the lessor might distrain or regliter. Jackson I * .  Harrison, 17 
John., 66. 

PER CURIAM. Venire de novo. 
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WILLIAhI P. TAYLOR v. S T E P H E N  W. COTTEN. 

In every declaration for money paid for the use of another it must be laid t o  
have been paid at his request; but this request may be express or implied, 
and it is always implied in law where the payment is subsequently recog- 
nized by the person for whom it is made. 

APPEAL from CHATHAIII Fall  Term, 18-15 ; Dick, J. 
lssumpsit upon a special contract; in addition to which the declara- 

tion contained the usual money counts. The case vras as  follows: A 
constable of the name of Cook had in his hands two executions against 
the defendant Cotten, to the amount of $. . . ., in favor of one Curl. At 
the same time the plaintiff, ~ h o  is  the sheriff of Chatham County, had 
in his halids for collectioil claims in  favor of one Burnett to an  amount 
exceeding the executions against Cotten, who had obtained from Burnett 
an order upon the plaintiff for $300, payable out of such claims. This 
order had been presented to the plaintiff and accepted by him. 
Cotten. and Cook, tlie constable, went to Taylor, and i t  was agreed (70) 
Fetween the three that  as soon as Taylor collected all Burnett's 
lilones he vould take up the judgments against the defendant, ~ 1 1 0  mould 
thereupon give him credit upon the order and inderilliify him against 
all damage he might sustain in consequence thereof. Cook gare up the 
Curl judgment to the plaintiff, hut nerer, received froin him any money 
therefor. The latter, as sheriff', had in his hands two executions agai~ist  
the constable, Cook, and his two sureties, one of whom was Benjamin 
Curl, the plaintiff ill the executions against Cotten, and to a larger 
smourit than they called fo r ;  and it was agreed betrr-eel1 Taylor and Cook 
that the money to be collected for the defendant should be applied to the 
executions against Cook, vhich n a s  accordingly done. Curl  brought an 
action of trorer  against Taylor, the plaintiff, to recorer the value of 
his t n o  executions, aud recovered a judgment for $281, which was paid, 
and to recover which this action was brought. During the pendency of 
this suit against Taylor the d e f e ~ i d a ~ ~ t  declared that if he had got Tay- 
lor into difficulty he would save him linnnless, and that he had always 
illtended so to do. H i s  Honor who tried the cause instructed the jury, 
"that if they should believe that  the plaintiff agreed to satisfy the said 
judgment ( that  iq, tlie judgme~ltq agaiiist the dvfel~dant in  thc hand> 
of Cook) n i t h  tlie fmlds of the defendant in his hands, a l ~ d  that buch 
x7ere the instructions of thc defendant when he proposed to h i n ~  to 
take them up and he would pir e him credit on the order, and if they 
should believe the plaintiff did not perform this agreement. but de- 
parted from such instructions, that the defendant would not be liable 
for any loss the plaintiff should sustain. But if they should, from tho 
evidence, b c h e  that the plaintiff sustained loss while acting as agent 
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of the defendant and according to his instructions, that  then he would 
be entitled to recover." The counsel for  the plaintiff requested the 

court to charge the jury that there was no evidence whatever of 
(71) any instructions from the defendant to the plaintiff as to the 

particular way in which he should act i n  the matter "as his 
agent." To which his TIonor replied "that he had not told the jury 
that there were any instructions," but declined giving the particular 
instructions prayed for. The  counsel for  the plaintiff then asked the 
court to charbe the jury, "that if, from the evidence, they beliered that  
the defendant knew how the plaintiff had applied the money for the 
judgments taken up, that his subsequent acknowledgements and his 
promise of indemnity after such knowledge amounted to acquiescence 
in and ratification of the acts of the plaintiff as his  agent, and in  that  
point of riew the defendant would be liable." This instruction the 
court also declined to give, but charged "that if the plaintiff had taken 
up the judgments before a request by the defendant, and that, after- 
wards, the defendant had promised to indemnify him for having done 
so, that  such promise would not be binding upon the defendant, as it 
would be without a consideration, and, therefore, void; that  when one 
man did an  act for another, to make that  other liable there must hare  
been a request previous to the act." 

The  jury rcndered a rerdict for the defendant, and the plaintiff 
appealed from the judgment thereon. 

Y o  coz~nse l  for  plaintiff. 
Manly a n d  M c R a a  f o r  de f endan t .  

NASH, J. We see no error in the first part  of his Honor's charge. 
H e  certainly did not instruct the jury that  the plaintiff was acting 
under any specific instructions from the defendant. The agreement 
between the parties was that  the plaintiff, out of the money in his 
hands, or  shortly to be, shonld take up the two executions against the 
defendant, and which were then in  the possession of Cook, the constable 
-that is, should pay them off. I f  he had done so-had paid their 

amount to the constable-the defendant Cotten would have bee11 
(72) discharged from all further liability upon them, and the plaintiff 

Curl could not have recovered their value from him. Instrad of 
so doing, he discounts them with Cook, thereby leaving them still in full 
force against the defendant, and the title to them still in Cur l ;  but he 
subsequently did pay them, and would h a ~ e  been entitled to a credit 
on his acceptance-and we cannot conceive why i t  was not stated in the 
case whether or  not he had paid it, as upon this ground the whole merits 
of the plaintiff's claim turned; and i t  was the duty of the plaintiff to 
have drawn up his exceptions so that  this Court could see whether there 
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\\-as any error conmlitted by the presiding judge to his injury. A< 
the case is stated cannot say whether tlicre is error in the charge or 
not. We differ from his Honor upon the second branch of his charge. 
He instructed the jury "that when one man does an act for another, to 
make that  other liable thcre iriust hare been a request previous to the 
act." I n  this opinion there is manifeqt e r ror ;  and we should without 
hesitation. grant a new trial if from the case as it is before us we could 
see that  any injury Iiad been sustained by the plaintiff in consequence 
of it. I n  e v q  declaration for money paid for the use of another i t  
must, it is trne, be laid to have been paid at his r e q u e s t ;  but this request 
may be express or implied, and it is alway.; implied in  lax^ where the 
p q i l l e i ~ t  is subsequently rccog~iized bx tlie pcrson for whom i t  is made. 
The promise to pay, made after, is su.tained hy a slifficient considera- 
tion. Com. on Cont., 591, 2. MTe cannot, honerer,  see in  v h a t  way 
this error has acted to the injury of the plaintiff. 'Tlle case declared 011 

and a p p r o ~ e d  was one of express prerioui rcqnest, arid the opinion had 
no application to it. T h r  defelldnnt's engagement was, if the plaintiff 
mould pay off the Curl jndgn~cnt, not that lie would repay him the 
molley, but that lie would credit him on hi4 accepted order. TTThat lias 
became of the order the case does not disclose. We are not 
informed ~vhether the plaintiff ever collected the Burnett money, (73) 
though it may well be presumed that  he has done so, and that 
before this action x7as brought, as he saitl, at the time the agreenlcrlt 
was entered into, "that he had not collected nll the nloney, but ~ i ~ o u l d  
in a dav or two." I f  the money 2ras collected by l~irii, then most clearly 
he cannot maintain this action. beca~lse, to the amount of the Curl 
executions, it  is his money. I f  he has not collected it, tlie fact should 
have been s h o ~ i ~ .  I n  that case the ~ n b ~ c q u e n t  cleclaration.: of the 
defendant ~ ~ o n l t l  Ira\ e supported his count for mone ,~  paid to his use. 

This is not a caqe of agency, but qimpl;v an :lgrecment be tmen tlw 
parties that  the plaii~tiff ~hould ,  of tlip flilldi of the dcfmdnnt, pay off 
the executions in tlie l l a n d ~  of the colistable, Cook, and lie \~-ould credit 
him on his acceptance. Tlie caqe is so obscnrcly made out that we can- 
not say we fully undcr.tand it. 

PEE CT.RIYM. No error. 

THE STATE v. JOSEPH BROOKSBANK. 

1. Keeping an  open shop and selling goods on Sunday is not  an  indictable of- 
fense in  th i s  State.  

2. Profanation of Sunday i s  only punishable here by certain pecuniary penal- 
ties imposed by the  Legislature and to be recovered before justices of the  
peace. 

6 3 
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APPEAL from CUNBERLAND Fall Term, 1845; Caldwell, J. 
The indictment in this case charges that the defendant, being 

(74) a common Sabbath-breaker and profaner of th'e Lord's day, com- 
monly called Sunday, on 1 September, 1844, being the Lord's 

day, and on divers o&er days, etc., in the town of Fayetteville, in Cum- 
berland County, did keep a common, public, and open shop, and in the 
same shop did then, etc., being the Lord's day, openly and publicly 
expose to sale and sell spirituous liquors to divers persons to the jurors 
unknown ; and concludes to the common nuisance and at  common law. 

On not guilty pleaded, there was a verdict for the State, but the court 
arrested the judgment, and the Solicitor appealed. 

Attorney-General for the State. 
Warren IVinslou! and D. Reid for defendant. 

RUFFIN, C. J. The acts imputed to the defendant are lawful, and 
constitute no offense unless it may be in respect of the time at which 
they were done; for it is lawful for the defendant to keep an open shop 
in Fayetteville and sell thereat spirituous liquors. The question is 
whether it is criminal to do so on Sunday. 

The indictment is framed upon the precedent, in 2 Chit. Cr. L., 20, 
which is taken from the Crown Circuit Companion. Notwithstanding 
the precedent, and what is said by some writers on the law, i t  may be 
doubted whether, in the Superior Courts in England, the profanation 
of Sunday, merely as such, would be held to be indictable; and this, for 
the reason suggested in S.  7;. Willianzs, 26 N. C., 400. If this indictment 
would lie there, how can the act of 29 Car. II., ch. 7, be accounted for, 
which forbids the working on Sunday under a penalty of 5 shillings, 
and the selling of goods on Sunday under the pain only of forfeiting 
them. However, if such an indictment be sustainable in England, it 
nlust be, as we conceive, and stated in the case referred to, because work- 

ing or trafficking on Sunday is, according to the doctrine of the 
(75)  established church, a profanation of that day; and, as it is thus 

criminal according to the law of the church, it becomes criminal 
against the civil governnient, which established the church. But that 
reasoning is entirely inapplicable here. With the theological question 
the Court disclaims the intelltion to concern. We have no right nor 
purpose, as municipal judges, to decide or discuss it, even if we were 
competent to handle a point which has been so much controverted among 
learned and pious men of almost all periods. But our duty is strictly 
limited to the inquiry whether the law of North Carolina, as the law 
of the State, and not of a religious establishment, has made the pro- 
fanation of Sunday, by keeping open shop, an indictable offense. And 
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upon it n e  must wy, as v e  said ill S. c. I l7 i1 lzut r /s ,  that it has not, and 
for the reasons given ill that case. We have 110 established church, 
with authority to prescribe duties in referelice to this or other religious 
tenets, to which all the citizens are bound to rerider obedience; and, 
merely as the violation of a duty of religion, we caunot punish the pro- 
fanation of Sunday. When the Legislature made it criminal, the courts 
became bouiid to hold it a crime to the extent eilacted, and to punish 
it as prescribed in thc statute, which gives penalties to be recovered 
before justices of the peace, and does not decltlre it an indictable misde- 
meanor. I n  other words, we think tlic courts cariiiot go before the Legis- 
lature on this point, and, therefore, that the judgment was properly 
arrested in this case. 

PER CURIAM. Affirmed. 

C i t e d :  S. c.  K h i t e ,  7 6  S. C., 16 ;  Rodma?t z'. Robinson, 134 N. C., 507. 

J O H N  M. K I N Z E Y  v. M I T C H E L L  KING. 
( 7 6 )  

A witness who is summoned in this State while casually here, but who resides 
in another State, cannot be amerced for nonattendance if he  has returned 
to  his own State and is there a t  his domicile, where his presence as  a wit- 
ness i s  required in one of our courts. 

APPEAL from H E N I ~ R S O N  Fall  Tcnii, 1845 ; Ruilr~y, J  
Stir-e fncias against the defendant, to show cause why he should not be 

fined $40 for not attellding as a witness in the Superior Court of lam 
of Henderson County at Spring Term, 1545, in a suit, Llaz'id R l y t h ~  1.. 
J o h n  M. K i n z e y ,  i n  which he had been subpamaed, his default having 
been recorded at that  term. Tt was agreed that the following statement 
of thc drfendant should be rrceired as evidencc of thc facts therein con- 
tained, to wit :  K t c h e l l  King, i n  answer to the rule, etc., respectfully 
shometh that he has no recollectioii that he was ever regularly serred 
with a subpcena o r  sunlmons to appear before this court at any former 
term or to test if-  in this case; that he remembers he was spoken to by 
some person or persons on the subject, and 11c the11 said, as he now says, 
that  to the best of his kno~v ledg~  and rccollectiol~ he did not know any- 
thing of the matter in dispute between thc plaintiff and the defendant; 
that  since the rule has been served on him 11e has got a friend to pro- 
cure for him an inspection of the subpmna alleged to h u e  been served 
on him, and he obserres that it requires him to appear and testifyein 
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this case a t  the court to be held in this county on the fourth Monday of 
September, 1843, now two years ago, and that  on iliaking inquiry of the 
officer by whom he understauds it is alleged the snbpa,na was serred on 
him, he has been informed that while he, the said Mitchell King, was 
sitting in a room in IIendersonville, in conversation with a gentleman, 

the said officer called him to a window in  the room and told him 
(77) that he was requested to atteiid as a witness for the defendant, or 

words to that  effect, arid the respondent did not then, nor until a 
copy of this rule was delivered to him, imagine that any legal process 
was served on h im;  and this respondent further says that he did attend 
up011 this court during the whole of the term of September, 1843, not 
because he was aware that he was under any legal process to attend, but 
because a t  the time he happened to be in this county. Alid this respond- 
ent further shows that he is, and for many gears has been, a citizen of 
the State of South Carolina, and a domiciliated resident in the city of 
Charleston in that State, and not a citizen of the State of North Caro- 
l ina ;  and he belieres and alleges that, a t  the time the said s u b p r ~ n a  is 
alleged to hare been served on him i t  was well known to the said John  
M. Kinzey that this respondent was a citizen and resident of Charleston, 
and that he would return to his home within a short time after the said 
subpomz  is alleged to have been serred;  and this respondent further says 
that  even had he been aware, as he was not, that a legal s u h p ~ x n a  in this 
case had been serred oil him, he was so engaged and bound a t  home in 
Charleston by his previous professional engagements for some time, as a 
judge in a court of conillion law, and afterwards as a nlcmber of the bar, 
that  it  would not hare  been in his power, or consistent with these previous 
obligations on hiiii, to attend at the regular teri i~s of this court; arid it 
was, as this resporldeiit understands and belieres, compete~it for the said 
John M. Kinzry to have procured, had he thought i t  important, the 
eridei~ce of this respondent by a conimission for that  purpose, or to ha re  
had hiin, while in this county, examined de b tne  esse, as a person cer- 
tainly about to leare this State. 

The court being of opinion upon this state of facts that  there was not 
:I sufficient justification for nonattendance, directed that  judgment should 
be entered for the plaintiff in the scire fzcias. Froin this judgment the 
defendant appealed. 

( 7 8 )  Francis for plaintif f .  
Badger  for de f tndan t .  

DANIEL, J. The facts set forth in the defendant's affidavit are ad- 
mitted by the plaintiff to be true. We then see that he was, a t  the time 
the subpella is alleged to have been executed on him, a citizen of South 
Carolina, and had his doinicile in Charleston, and was but casually and 

66 
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t ~ n i p o r a r i l y  ill tl1i.3 State, a n d  tha t  a t  the  tiine he was called out on the 
subpcena he had  returned to his l m n e  i n  Charleston and  was at tending 
to his usual business. T c  th ink  Xrrer7if lc  r .  K~iz t ,  1 S. C., 52, is  con- 
clusive for  the defendant. I t  decides tha t  n l l r re  the residence of a wit- 
ness is iri another S ta te  there call be no forfeiture fo r  nonattendarice, 
though suilm~oned. We tliink this decision to be good l a v ,  if the  witness 
he out of the  State  a t  the t ime he is called out on his  subpcena; but  if 
he bc i n  the  S ta te  a t  that  time, he is  subject to the same rules a s  the  
citizens of the  S t a t e ;  i n  iuch a caqe he receives the protection of our  
l a m ,  and  i t  will be his d u t y  to  obey the  luandates of our  process. The  
plaintiff might  liare taken the  depositioli of Mr .  King,  and it  would 
l iare  been read i n  eridence f o r  hiill. W e  think that  the judgnient must 
he reversed, arid a judgment rendered f o r  the defendant. 

PER CTRIAX. Reversed. 

THE STATE v. DANIEL THORNBURG. 
(79)  

Falsely, wittingly, and corruptly rubbing out, erasing, or obliterating a re- 
lease or acquittance on the back of a note or bond, or elsewhere, does not, 
according to  the law of North Carolina, amount to the crime of forgery. 

, ~ P P B I L  fro111 ~ , IZCOI . I \  F:,ll Tr in l ,  l q l 5 ;  p ra rso? i .  .I. 
T h e  defeudant n a ;  tried upoil a n  indict~lleilt  fo r  forgery. r p o n  the 

first count i n  the ind ic tn~ent  he  was acquitted. 'Tlw v c o n d  coulit was in  
the followilig words, to n i t  : "And the jurors, etc., fn r ther  present tha t  
the said Daniel  Tliornbnly, oil the d a y  and  year aforesaid, XI-it11 force 
and  arms, i n  the county aforesaid, did purchase of olie H e n r y  V r i g h t ,  
a ~ l d  did tlieli and there h a w  in his  p o w k o i i ,  a c e r t a i i ~  bond for  tlw 
~ a y n i e n t  of rnoilcy, which wit1 b o ~ i d  is a s  follows, to w i t :  '$19. Again,t 
2.3 December next I proiili*e to pay  H e n r y  Wright  $13 for  ~ a l u e  received 
of him.  2 J u n e ,  1q-13. C'. Lineberger.' On n h i c l ~  said hond, a t  the  
time the same c a l m  illto the possession of thc said Daniel  Thonlburg  as  
aforesaid, to n i t ,  on the -:lid 10th day of February,  there n a s  duly en- 
tered a.n acquitt:nlcac fo r  the smu of $11 ; an~d tha t  tlie said Daniel Thorn-  
burg then and  there  itt tingly and  falhely did c'onmit forgery hy  falsely, 
wittingl,v, and  corruptly r u b h i ~ ~ g  out,  erasing, and ohliteratiiig tlie said 
acquittance f o r  $11, n i t h  intent  to defraud one Calch Lineberger, against 
the fo rm of the  statute," etc. 
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The defendant was conricted upon this count; but, on motion, the 
court arrested the judgment, and from that decision the solicitor for the 
State appealed to the Supreme Court. 

Attorney-General for the State. 
Guiolz and Miller for defendant. 

(80) Daivrar,. J. The defendant'was convicted on the second count \ ,  
in  the indictment. He then made a motion in arrest of judg- 

ment, and the motion was sustained. The solicitor for the State ap- 
pealed. Forgery is a false making-making malo animo-of a written 
instrument, for the purpose of fraud and deceit, the word "making" be- - - 

ing considered as including every alteration of or addition to a true in- 
strument. 2 Russell on Crimes, 317; 2 East P. C., 852, 965; 2 Leach, 
785. The charge against the defendant in the second count is for falsely, 
wittingly, and corruptly rubbing out, erasing, and obliterating an ac- 
quittance for $11, which acquittance had been indorsed on the bond 
mentioned in the indictment with an intent to defraud one Caleb Line- 
berger, the obligor, against the form of the statute, etc. We have no 
statute making the act of erasing, rubbing out, and obliterating an ac- 
quittance forgery; and the intentional destruction of an acquittance, in 
whatever way, cannot be either a making a written instrument or the " ,  - 
alteration of or addition to a truly written instrument, so as to bring the 
act within the definition of forgery. The judgment was, therefore, cor- 
rect, and it must be 

PER CURIAM. Affirmed. 

T H E  STATE o s  THE REIATIOS OF J. S. GRAVES v. NALEY READ ET AL. 

A purchaser a t  a constable's as well as a t  a sheriff's sale i s  bound to pay the 
whole amount of his bid to the officer selling, and the latter, and his 
sureties in his official bond, are liable to the person whose property is 
sold for the excess beyond the amount required to satisfy the execution in 
the officer's hands. 

(81) APPEAT, from CASWELL Spring Term, 1845; Cald~aell, J. 
Debt upon a constable's bond, executed by one Hooper in 1837, 

with the defendants as his sureties. 
I t  appeared in evidence that during that year the constable levied an 

execution in favor of one Gunit, amounting to about $30, on a slave, the 
property of Anderson, the relator's intestate, and sold the same for about 
$584. The constable paid Gunn's debt, and also another executio~r levied 
subsequently to Gunn's, ainounting to about $305. ,\lid this snit wns for 
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the excess in the constable's hands after paying those two claims. A 
judgment was taken for the plaintiff for the amount of the excess, sub- 
ject to the opinioi~ of the court as to the liability of the sureties. 

The court was of opinion that such excess in the hands of the con- 
stable was riot held by virtue of his office, arid that the defendants were 
not, therefore, liable, and directed the rerdict to be set aside and a 11011- 

suit entered. From this judpnent tlie plaintiff appealed. 

B a d g e r  for p l a i n t i f .  
Kerr and Xorelread for de fendnt l t s .  

DANIEL, J. I n  8. 2'. P o o l ,  27 S. C., 109, this Court said that  a pur- 
chaser a t  a sheriff's sale must undoubtedly pay his whole bid to the sher- 
iff, and, after getting enough to discharge the execution, the sheriff must 
see that the purchaser satisfies the surplus to the owier of the property 
before he can make a conreyance to the purchaser. He, the sheriff, re- 
ceires the surplus money by l i r tue  of his office, and for all money re- 
ceired by virtue of his office his bond is a securit-, whether it belong to 
the plaintiff or  the defendant in tlie esecutiou. The bond of a constable 
stipulates that  he should diligently endeavor to collect all claims 
put in his hands for collectioti, and faithfully pay over all sums (82) 
thereon received, unto the persons to whom the same is due. On 
the bond the act of ,Isse~r~blv. Rrv. Stat., rh. 11.5, sw. 7 ,  declares that 
suits may be brought and reiiledy may be had in  the same manner as 
suits may be brought and remedics had upon the official bonds of sheriffs 
and other officers. The abow decision m s  made bv this Court a t  the 
last term, and, i t  is probable, JTas unkno~~-11 to his Honor when he gave 
judgnelit i n  this case. The judgment of nonsuit must be rerersed, and 
a judpmelit rcndered on the rcrdict for the plaintiff. 

PER CTRIAM. Reversed. 

THE STATE v. NELSON COZENS. 

An indictment against  a f ree  person of color which charges t ha t  he  did "buy 
of, traffic with,  and receive from a certain negro slave, etc., one peck of 
corn," etc., is  good, al though the act making the  offense of a free person of 
color dealing with a slave only uses t he  words "if he shall  trade with any  
slave, e i ther  by buying of or selling to him." etc. The other words used 
in the  indictment a r e  mere surplusage. 

,IFPE\I froni PEKSOS Spring T c ~ I ~ ,  1839; Sottlc, J .  
Itlrlirt,,trtjt aqnii~st the defcnd:nlt, a frre ~ ~ c g r o ,  co~n lne~~ccd  in the 

county court of Gra~lr  i l k ,  nliich rliargctl "that 1112 did buy of, traffir 
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with, and receive from a certain ilegro slave, Lewis, the property of 
Fleming Beasley." Upon the trial it  was proved that the defendant 

bought and received from the said slave, Lewis, a peck of corn. 
(83) I t  was also proved that the corn was the property of F l e n h g  

Beasley. The court charged the jury upon the evidence. The 
jury found the defendant guilty. A motion was then made in arrest of 
judgment, which was overruled, and the defendant appealed. 

Attorney-General for the State. 
S o  cotrnsel for defendant. 

XMH, J. The defendant, a free mail of color, mas indicted for trading 
with a slave. The indictment charges that  he, "on I1 February, 1837, 
i n  the county, etc., did buy of, tratiic with, and receive from a certain 
negro s h e  nanied Lewis, the property of Fleming Eeasley, etc., one peck 
of corn," etc. Under the charge of the presiding judge, the jury con- 
victed the defendant. d motion was made to arrest the judgment, but 
for  what cause is not set forth. We ha re  carefully looked into the record, 
and can perceire no reason why the judgment of the law should not be 
pronounced upon the defendant. The indictment is preferred for a r io-  
lation of section 5 of the act of 1826 which declares that  "if any free 
rtegro or ruulatto shall trade with any slave, either by buying of or sell- 
ing to him," etc. The act forbidden, and made indictable, is sufficiently 
obvious. I t  is  the trading of such persons with a slave; and the section 
contains two specifications of the offense, to wit, either buying of or sell- 
ing to;  either act is within the section, and constitutes an offense of a 
criminal nature. I n  this case the words ('traffic with and receive froin" 
are connected with the words "buy of." They are not found in section 5, 
but are in section I of the same act, and i t  is probable the pleadcr, ~ 1 1 0  
drew the indictment, was misled by not adverting to the fact that the 
first section extended to all citizens, and inflicted a pecuniary fine or 

penalty, and that  the fifth was confirled to a particular class of 
(84) individuals, and punished the offense in a different manner. The 

insertion of those words, however, does not vitiate the indictment ; 
they are mere surplusage, for they may be stricken fro111 the indict~rlent, 
and still the description of the offense charged is full and eonlplcte. 
Utile, per inutile, non citiatur. Thus, if an  act pur~ishable by the con-  
mon law is charged in an  indictment as contrary to a statute, and there 
be no such statute, the individual may be conricted and pui~ished as a t  
coininon law. 

We see no error i n  the record, and the judgment below is  
PER CURIAM. Affirmed. 
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BENJAllIS C. MAYO ET 11,. \.. JABIES l IAYO E I  .\L. 

A man having several children advanced to each of his five eldest children, the 
children of a first wife, property, real and personal, x~hich he valued at  
$2,000. He then made h is  will as  follows: "If it should so happen that 
any of my children by my last wife should marry, etc., the county court 
shall appoint some three or more persons to set apart to him or her such 
part of my estate on hand as  may be most for their advantage and the 
advantage of the heirs a t  large, without a draw, which allotment so made 
shall be binding on all the heirs, provided that each allotrilent so allotted 
shall not exwed in value the sum of $2.000, so as to make them all equal. 
A11 the valuations are to be made on the same scale o r  principle as  the 
valuation I put on the property I have heretofore given my sons, etc., a 
schedule of which they or some of them can produce of property they 
have received on which is a valuation of $2,000 I then put. And at  a final 
division of the property among my children it is my desire it  should be 
equally divided among all my children." Xo such schedule as that men- 
tioned in the xi11 was produced. Held,  that the co~nmissioners appointed 
by the county court did right in fixing the valuation of the property f o r  
the younger children at $2,000 each at  the time the allotment was made 
to them. 

APPEAL from E ~ c ~ ~ c o x n ~  F a l l  'rernl, 1845 ; Sdtle,  J .  ( 8 5 )  
T h e  plaintiffs arid tlle defendants a r e  the  children, o r  their  

rcpresen ta t i~es ,  of J o h n  \Ir. JIayo,  deceased. T h e  teztator had  been 
twice married, a n d  liad cliildrcil by each ~ e l i t e r .  Aiid he  advanced, i n  
his  lifetime, $2,000 worth of p roper t - ,  a t  different time., to each of five 
of his  eldest children, as  they marr ied off. T o  each of tlle three sons he  
adraiiced land, slaves, alld perishable p roper t - ,  in diff'ereiit proportions, 
but the  aggregate i ~ m o u l ~ t  to each h c  valued a t  the suin of $2,000. h d  
as  to tlle two daughters, the ad~a i lcc i l i e l~ t  to  one v a s  e ~ i t i r e l ~  in slaves, 
and  to the  other i n  slareq aild perishable proprr ty,  making cacli adrance-  
ment of the v a l ~ e  of $2,000 according to his  estiil~atc. H i s  objcct, a s  
he  expresqed i t  i n  hi.. ni l1  a f te rn  artls, was equality i n  ~ a l u e  of property 
a m o l ~ g  all his  children. I t  appears  tha t  tlle father ,  ill 1816, took a re- 
ceipt f rom one of his  sonr, expressi l~g ill i t  the  par'ticular property, real 
and  personal, nl l ich had  been advaiiced to him,  and the  raluat ion of 
each article received by h im,  a i  coiiiputed by the  fathcr .  T h a t  thi3 
valuation of the  fa ther  was not les; t h a n  the market  d u e  of t h e  prop- 
e r ty  is not s h o ~ v n  hg any  eridence ill the causr. 

T h e  father, afterwards, i n  J u l y ,  1824, made his ni l l ,  and  devised and 
bequeathed tha t  his property should he kept  together by h i s  executor and  
his  wife fo r  c e r t a i ~  pl~rposes not ~ i o w  necessary to mention ; and then he  
provided as f o l l o m :  "It is  m y  wish t h a t  if i t  should qo happen tha t  a n y  
of 1nX children by illy last wife should mar ry ,  o r  i t  ~ h o u l d  become neces- 
sa ry  to  h a w  h i s  or her  par t ,  the county court shall appoint some three 
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or more persons to set apart  to him or her such par t  of my estate on 
hand as  may be most for  their advantage and the advantage of the heirs 
a t  large, without a draw; which allotment, so made, shall be binding on 

all the heirs, provided that  each allotment so allotted shall not 
(86) exceed in value the sum of $2,000, so as to make them all equal. 

All the valuations are to be made on the same scale or principle 
as the valuation I put on the property I hare  heretofore given my sons 
Lawrence, James, and Frederick, and my daughters Maria and Nancy, 
a schedule of which they, o r  some of them, can produce of property they 
have received, on which is  a valuation of $2,000 I t h e n  put. And a t  a 
final division of the property among my children, i t  is  my desire i t  
should be equally divided among all my children." I n  1836 a petition - .  

was filed in the county court for  a division of the estate among all the 
children, according to the will. All the persons that  were interested 
were made parties to the said petition. The court made a n  interlocutory 
~ r d e r  in the cause that the estate should be divided according to the 
prayer of the petition, and appointed comn~issioners for that  purpose. 
The estate was large, consisting of some thir ty slams and money and 
bonds to about $4,000. The com~riisGoners, in performing their duty, 
valued the slaves according to their then market value, without reference 
to any sca7e or principle which the testator had before made in  any 
schedule left with any of his five eldest children, if,  in fact, any such 
schedule ever was left by h im;  and after allotting to the unadvanccd chil- 
dren their $2,000 in slaves a t  the then market value, and in money, they 
proceeded to divide the residue of the estate equally among all the ihil- 
dren of the testator. The report was returned into court, and no excep- 
tion being made to the same, it was there confirmed, and a decree made 
in conformity to it. 

The plaintiffs, some of the younger children, filed this petition in the 
county court, i t  being in the nature of a bill of review, complaining of 
the said decree; and they assign for error in the same that i n  making 
the allotment to them of slaves to make up their respective amount.: of 
$2,000, the valuation of the same mas not made by the comniis.-ioners or  

decreed by the court according to any scale or principle men- 
(8'7) tioned in a srhedn1.c which the testator had made in his lifetime, 

and referred to in his will. The  plaintiffs in their petition do not 
set forth any such schedule. The defendants, in their answer, deny any 
lrnowledge of such sch~dulc ,  other than the receipt rncntioi~ed in the case. 
The proofs in the cause do riot show that the testator ever lcft with anv 
of his cliildrcn a schedule of property coittaiiiiite; any particulztr qcale or 
principle of valuation, other than the rtcoipt abovr ~nentioned. 

Upon the hearing of this petition in the Superior Court, it  was dis- 
missed, and the plaintiffs appealed. 
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J .  H .  B r y a n  f o r  plaintilffs. 
B. F. X o o r e  f o r  d e f e n d m t s .  

DAXIET., J .  This  petition of '  review has traveled from the county 
court of Edgeconlbe to this  Court,  and, a f te r  exanlining it, we a re  u n a b l ~  
to discover a n 7  e r ror  i n  the  original decree. There was no o thr r  rule of 
valuation of the slaves to make u p  the  $2,000 each f o r  the younger chil- 
dren, a s  directed by the d l ,  than  the  then market valuation. I f  the 
younger children h a d  preferred money, then tllcir respectire allotments 
i n  property would each have comnianded $2,000. 

T h e  adranceme~i t s  which had  been made by the testator to h i s  five 
eldest children to make u p  each of their  $2,000 m r e  composed of yery 
different kinds of property, and ~ v e r e  also made a t  considerable interralr  
of time, as  his said children settled off i n  life. I t  seenis to us  t h a t  i t  
~ o u l d  h a r e  been Tery difficult fox. the testator to h a r e  framed a different 
scheme of valuation from the market  d u e  of his  property, ~ v h i c h  was 
left to a c c u m u h t e  i n  the hands  of his  e x e c ~ i t o ~ ,  so as  to have effectually 
carried out what  seemed to h a l e  been h i s  general intention-equality 
: m o n g  a11 of h i s  children. 

B u t  i t  does not appear  t h a t  the testator eyer lef t  with a n y  of (88) 
his said fire eldest childrcn a schedule containing a scale o r  prin- 
ciple of d u a t i o n  of h i r  propert7 fo r  the purposes of division among all 
h i s  children. I t ,  therefore, becomes unnecessary f o r  us to d i ~ c u s s  the 
cluestion, if he  h a d  done so, whether i t  would h a r e  been made bv. ~ v h a t  
is said i n  the  d l ,  a testauientary paper  requiring probate. 

PER CCRI~~II .  Affirmed. 

JOHN MILES ET AL. I-. JOSEPH ALLEN. 

1. A bequest of slaves t o  A,, and "after her death to be equallv divided between 
the heirs of A.'s body," is a good limitation over to the children of A. 

2. Where the person in possession of this property after the death of A. 
claimed it as his own, it was not necessary for the remaindermen to make 
any demand on him before they con~n~enced their action; and they are 
entitled to damages for the detention of the property from the time of A.'s 
death. 

,\PFEAT f rom C A ~ T T L T  T, F a l l  Tr rn i ,  1945 ; Dick,  .J. 
Dcfi , , l ,c  f o r  certain s l a w s  mentioned in the drclarntion. T h e  plnin- 

t;ffs c l n i ~ ~ ~ r d  the  slarcq u n d ( ~  a h ~ q u c s t  in  the ni l1  of J o h n  J,ea, ~ h o  
d i d  i n  X n r c h ,  1q0.7, and ~rhoqe  will m s  adnlittcd to p r o b ~ t ~  a t  A i p r i l  
Term,  IsO.?. of Cn.~vcll County Court.  T h e  bcquc-t naq i l l  the follow- 
iilg n ortly : "Xy will i-  that  11iy daugllter, Bets- ET-ans, <hall h a r c  
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negro Hannah during her lifetime, and at her death I leave Han-  
(89) nah and her illcrease to be equally divided between the heirs of 

my daughter Betsy's body. Betsy Evans was the wife of Elisha 
Evans, and the plaintiffs were her children and the representatives of 
her children. I t  was prored that  more than forty years ago the slave 
Hannah was delivered by the executors of John Lea to Elisha Evans, 
husband of Betsy, and that the said Elisha sold the said slare to the de- 
fendant Allen about forty years since, and that  the slaves in controrersy 
ore the children of Hannah,  born while she was in possession of the de- 
feudant. Betsy Evans died in April, 1843, and this action was com- 
menced in May, 1844. A demand of the slaves, before action brought, 
was prored, and also their value and the value of their services per an- 
num. The defendant relied on the pleas of the general issue and the 
statute of liniitations, and insisted that  the liinitatiori over in the will of 
John Lea mas too remote; secondly, that he was protected by the statute 

- of liriiitatiom; and, thirdly, that if the plaintiffs were entitled to recover, 
they could only claim damages from the time they made their demand. 
But  the court ruled that the limitation orer was good in law, that the 
statute of liriiitations did not bar, aud that thc plaintiffs entitled to 
recover damages for the deterition of the slaves from the tiiiie of the 
death of Betsy Evans. 'Under these instructions the jury found a rer-  
diet for the plaintiffs, and judgment being rendered accordingly, the 
defendant appealed. 

K e r r  for plnirrtifs. 
Morehead for defendant .  

DA~IEI, ,  J. The limitation oTer in the bequest in the mill of John 
Lea of the slave Hannah and her increase, after the death of his daugh- 
ter, Betsy Evans, "to be equally divided between the heirs of my  daugh- 
ter  Betsy's body," is  in law a good limitation over. That  was held by 

this Court in Szr'ain 7.. Rascoe, 25 N. C., 200. 
(90) The remaindermen had no right to commence their action until 

the death of their mother; arid three years had not run  from that  
time before they brought their action. The s t a t ~ ~ t e  of limitations, thrre- 
fore, was no bar. As to the damages, it appears that  the defendant held 
and claimed these slaves as his own property. I t  was, therefore, not 
necessary for the plaintiffs to h a ~ e  made any demand before the com- 
mencement of their action. Knight 1%. Il'n17, 19  N. C., 125; and dam- 
ages were consequential upon the things sued for, from the commence- 
ment of the plaintiff's right of action, which was oil the death of their 
mother. 

PER CURIAM. Judgment affirmed. 

Ci ted:  Brans  7%. Len, 40 S. C., 172  
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DES EX DEU. MARY ROBERSOS ET .\I.. \ .  RASDOLPH WOOLLARD. 

1. Although a sc.ire far.ins against the heirs and terre-tenants need not name 
them, but leave it  to the sheriff to summon and return them, yet the judg- 
ment is always against particular persons, and the ~ v r i t  of execution must 
name the same persons. 

2. An execution commanding the sheriff to sell the lands of A. B., deceased, "in 
the hands of his heirs," without naming the heirs, is void, and a sale 
under it confers no title. 

-~I'IJEAL f r o m  ~ ~ A R T I A  F a l l  Term. 1tc-l-2; Sctf lc,  .I. 
E j ec tn zcn t .  T h e  declaration cont;llna four  coul~ts .  T h e  fir-t is on the 

joint deniise of N a r y  Zloberso~~,  Jesse B a r l ~ e s  a i ~ d  h i s  r i f e ,  N a ~ i c y ,  
Joseph F:. Blount, Joshua  Smithnick.  J u l i u ~  Robbins and his  
wife, Sucan,  and X a r t h a  -1l1ri Sn i i thn ick ;  the  second, 011 the de- (91)  
mise of M a r v  Roherson;  the third.  on that  of Jesse Barnes a n d  
his  v i f e ,  Kancy, a n d  the  fourth. 011 the  j o i ~ ~ t  demise of the other l~art icq 
rlamed i n  the  first count. Joseph Tiobei so11 died seized of the land, leau- 
ing  the  a b o ~ e  named partic., together n i t i i  M a r t h a  C'lierry, the ~ v i f c  of 
Alfred Cherry, his heirs  a t  law. JI : r r-  I toberso~l ,  the tenant fo r  life, is 
dead. Af te r  the dcath of Joseph Iiobersor~, X a r -  Tioherqon ad~ll inis-  
tered ul)oli his  estate. T n o  nar rau t .  mere i swed  apainrt her, m e  a t  tlie 
instance of J o h n  H o y t  and the other at  tha t  of Jaliies S lade ;  and  upon 
their  return before the  ~ ~ i a g i s t r a t e ,  judginents n e r e  obtained to tlir 
amonnt  of the claim; of t h r  r r \ p r c t i w  l~laintiffq. T h e  defendal~t ,  the  
administratr ix ,  h a r i n g  sugge;ted to the ~nagis t ra te  the n:mt of assets. 
the cases were by h im traiiqferred to tlie county court, according to the 
pro1 isions of tlie act of the General , \esenibl~.  Tliere the defendant i n  
each case pleaded t h a t  ihe ]lad fully :~dnlinistercd the arsets of tlie iutes- 
t a tc  nhicl i  had  conle to her l ia~lds,  and  tha t  she had  none n h e r e n i t h  to 
satisfy the  demands of the reapec t i~e  ~ ) l a i ~ l t i f f i .  The  t r u t h  of the  plea 
n a s  adluitted by the plaiiltiffs, and  upon tlie suggrst io~l  that  real estate 
h a d  descended to the  heirs of Joqepli Tiobelson, and, on  notion, the  
court o rdcr rd  tliat a sciri~ ftrcicls sl~ould issue i n  each casr ngaiu.;t the  
l e i .  S c i r e  i i rc ic r r  accordn~gly  did issue against the heirs, riml~irig them 
i r ld i~ idua l ly ,  to show c a u v  wllr executio~ls should not issue to subject 
the lands descended to the  satisfaction of tlie j u d e m e ~ l t s ;  iwd up011 their  
r e t u r ~ i ,  executcd. judgl~lcnts  m r e  ohtaincd acccorcling to the c c  irc i a c i m ,  
and  executiorls ordeled to issue. r i l d e r  this  ordcr  of the court the proc- 
ess issued mhich i?  allcgcd to be a n  exemtion, a n d  under which the land 
i r l  question Tias sold by tlie sheriff. arid tlie dcfc~idan t  became the pur-  
chaser and  took ~ I o R P E s ' ~ ~ ~ ~ .  T o  thew judgnients the  p l a i ~ ~ t i f f  Jesse 
B a r i ~ e s .  nnd hi;: wife, a r e  liot parties. The process under  which 
the land was sold conimanded the  sheriff "that of the lands and  (92)  
tenements of the heirs of Joseph Roberson. descended, you cause 
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to be made," etc. The iritroductiori of the executioiis and deed from the 
sheriff was opposed by the plaintiff, on the ground that  the executions 
were void, and conferred no authority on the sheriff to sell. The  objec- 
tion was overruled, and under the charge of the presiding judge the jury 
found a verdict for the defendant on the first, second, and fourth counts, 
and for the plaintiff on the third. 

J .  If. B r y a n  for plain,ti'f'. 
S o  counsel for defendant .  

NASH, J. We think his Honor erred, and that  the executions were 
void, conferring on the sheriff no power to sell, and, of course, that the 
defendant acquired no title to the land under the sheriff's deed. The 
title of Joseph Roberson is a common starting point both to the plaintiff 
and defendant; both parties claim under him, and there is  no contro- 
versy as to tlie plaintiffs being his heirs. The defendant claiiuing under 
an execution sale must show riot only a judgment against the heirs, but 
also an  execution. 

Until tlie act of 1784 there was no law in this State by which the 
lands of a deceased debtor could be subjected, in the hands of his heirs 
or devisees to the payillelit of his siri~ple contract debts. That  act directs 
that  when in a n  action a t  law an  executor or adiministrator should plead 
fully adniinistered, no assets, or  not sufficient assets to satisfy the plain- 
tiff's demand, and such plca should be found in favor of tlie defendant, 
the plaintiff may proceed to ascertain his demand, and sign judgment; 
but before taking out execution against the real estate of the deceased 
debtor a writ of scire facias shall issue, surmnoning the heirs or de.7' , isees 

to show cause why execution shall not issue against the real estate 
(93) of such debtor for the amount of such judgnielit, or so much 

thereof as tlie personal assets were not sufficieiit to discharge; and 
if the judgment should pass against such heirs or  devisees, or  any of 
them, execution shall issue against the lands of the deceased debtor in 
their hands. Hoyt obtained a judgment against the administratrix of 
Joseph Roberson, but upon her denial of assets, under the provision of 
the act of the General Assembly, the magistrate returned the proceedings 
to the county court, when the plaintiff, instead of putting the defendant 
to the trouble of showing slit, had no assets, admitted tlie fact to be so, 
and suggested that  real estate had descended to the heirs of the debtor. 
I t  is objected that the state of the asjets was not passed on by the jury;  
that  they have riot fouud there were no assets. I t  is sufficient if the 
record sliows that  such proceedings were had in relation to the a3sets as 
uuthorized the court to g i w  judgnicnt against the land, and wc think 
it does. The finding of the state of the assets b c t ~ e e n  tlie creditor and 
tlie administratrix iq conclusive only between tliem. The truth of that 
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finding niay be coritrorerted by the heirs, when called in. It is, there- 
fore, a matter of mere for111 how their state is fouud, whether by a jury 
or by the admission of the party. 

The court ordered a s c i w  fucias to iscue to the heirs, which was done, 
and the? failed to mnke any defense; judgimi t  was taken against then1 
for the amount of thn debt, and an execution ordered by the court to 
issue to sell the descended h d s .  The record of tlie suit ill the county 
court is Tery scmt  and defective and the scire facias very inartificially 
drawn;  but enough of substance appears in each to warrant the j u d g  
merit against the heirs and the issuing of an execution. H a d  the paper 
produced in this case, and called an execution, been such as the law so 
~-eeardk, tlie titlc of the defclldant would hare been, under the sale and 
sheriff's deed, good against all the parties to the s c i r ~  facias; but 
it is not. An execution is the fruit  of the law, f7.rrctrrs e t  effectus ( 9 4 )  
leqis. But  in order to h a w  that effect it  must pursue the judg- 
ment. I n  the case of Hoyt the j:ldgment on the scirc? faclas  is against 
Mary Rc.berson, Joshua A. Roberson, Alfred S. Cherry and his wife, 
Martha,  Mary Emily Smithrvick, Nar tha  An11 Smithwick, Joshua E. 
Smithwick, and Susan Smithwick, heirs of Joseph Robcrjon. Alld 
against these individuals the court ordered an execution to issue to sell 
the lands descended to them. The execution does not 90 iqsue. I t  con-  
mands t l i ~  sheriff "that of the lands and tenenlentq of t h r  hc i , s  at law 
of Joseph Roberson, desc~nded, you cause to be made," ctr. E re ry  exe- 
cution must issue in tlie name of the plaintiff, and against the defend- 
ant by viame, otherwise it will not be warranted by the judgment, bp- 
cause the latter is  against the defendant as he is named in it. 2 Tidd's 
Prac., 1121; 2 Samid., 72, i :  1 Lord liay., 244; Prnnoyer 1 % .  Rrarr ,  and 
the same case, 1 Sal., 319. I t  is not, then, suflicient for the execution to 
issue against the defendants as heirs, or by the nallie of heirs; they 
must be nanwd in i t ;  o t h e r w i ~ ,  it is void, and collreys no authority to 
the sheriff to sell. S ~ u ~ s o n i  1 % .  S~zc,sorrr, 26 S. C., 387. 

I ' l r ~ ~ r n - ,  C .  J. The lessor., of the plaintiff claim the premises as the 
five coheirs of J o q q ~ h  Robcr:cn, nho  dicd ceized in fee; and the defend- 
ant c l ~ i n s  by n sheriff's <ale under a firri facias.  The facts are these: 
A creditor of tlie deccascd co11fc;~ed the plea of p l ~ n e  at?minis tra/~i t  by 
the pcrsonal reprecentatire. ~ l t d  took jlldg~licnt a~certaining his debt, 
and sued out a v i r r  f n c i n c  against ccrtaiil person.; ah heir9 of the de- 
ceased. The persons against \vhoni the n rit iawed n erc four o111y of the 
heirs, orinittiny J c s v  TZarl~es find his wifc, Sancy ,  nho  lvas one of the 
heirs; mid thcre was judgment against the land descended to the four 
persons named in the process. A writ of fieri facias then issued, com- 
manding the sheriff that "of the lands and tenements of the heirs 
a t  law of Joqeph Raberson, deceased, you came to be made the (95)  
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sum, etc., which was lately adjudged by, etc., in a suit i n  which 
J. S. was plaintiff arid they defendants," etc. The  question is whether 
the sheriff's sale under those proceedings is valid or not. 

Tt i a  very clear that the sale passed iiothi~ig. Of course, we are not 
to enter into the inquiry whether the proceedii~gs in the suit were reg- 
ular or the judgment erroneous, for i t  callnot be questioned collaterally, 
however erroneous it might be. But  the point is whether what was done 
under the judgment was properly done. Sow,  although a scire faczas 
against heirs and terre-tenants need not name them, but leave it to the 
sheriff to summoil and r e tu r i~  them, yet the judgment is always against 
particular persons; and i t  was so in this case. h d  the writ of execu- 
tion must name the same personq, first, because i t  is necessary that  it 
should conform to the jndguent ill all respects, and, secondly, that the 
sheriff may know certainly whose property he is to sell. This writ runs 
against the lands descended "to the heirs of Joseph Roberson," without 
saying who they are, and thus leaving it to the sheriff to judge thereof, 
which is often a difficult point, and is one on which there is no oppor- 
tunity for the person to be heard in court. Moreorer, if the general 
description were sufficient in a judgment and execution, this writ would 
be void, because it purports to issue on a judgment rendered against 
"the heirs," who are in fact fire in number, whereas the judgment ac- 
tually was against four persons by their respective Christian arid sur- 
names, who were some of the heirs. The  fiwi facias was, therefore, void, 
and the plaintiff ought to hare  recovered the whole premises. 

PER CVRTAM. Judgnen t  reversed. and venire de noro. 

Ci t rd :  Smith I > .  B r ~ y a n ,  34 S. C., 3 6 ;  . J O ~ T L S O T L  1 % .  Xaddera ,  44 N. C., 
55;  Xorr i son  7.. McLaughlin, 88 S. C., 255;  F r y  T .  Currie, 9 1  N .  C., 
438. 

(96)  
STATE v. JAMES UXDERWOOD. 

1. On the trial of an indictment for murder, the prisoner offered a witness who 
was so much intoxicated as to be incapable of understanding the obliga- 
tion of an oath. The court refused to permit him to be sworn, but told 
the prisoner he might recall him when he was sober. The prisoner exam- 
ined other witnesses, but did not recall this one. Held. that this was no 
cause in law for a new trial. Granting or refusing a new trial on this 
ground was a matter of discretion for the judge. 

2. A new trial was moved for on the ground that the grand jury had been 
drawn by a boy of 13 years of age, and that such illegal drawing might 
have affected the composition of the petit jury. Held, that this objection, 
if a valid one at any time, came too late. It should have been made be- 
fore the petit jury was sworn, in the form of a challenge to the array. 
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APPEAL from IKEULLL F a l l  Term, lS4.i; Pecrrsot~, J. 
T h e  prisoner was indicted i n  WILKES, a s  principal,  with one 1)uiican 

zs accessory before the fact,  fo r  the murder  of one Pedcn. Both of the 
accused joined ill a nlotioii to reinore the trial,  and i t  v a s  removed to 
IRCDELL. 

I n  forrniiig the g rand  ju ry  a t  Iredell,  a t  the term at n h i c h  tlie t r i a l  
took place, the jurors Mere d r a n i i  by a boy of 13 years of ape. 

T h e  court allo~ved the prisoncr, r idcrnood ,  a separate t r ia l ,  and he  
offered as  a wituess a ljersoil n l ~ o  n a s  so drunk  that  he iiicapablc 
of u n d e r s t a i i d i ~ ~ g  the obligation of a n  oat11 or  giviiig tcstinlony. F o r  
that  reason the court rcfused to allorr Iiim to b~ then esnruiiled, and 
irlforiiled tlie prisoner tha t  lie might  recall the vi t l lew n h r n  lie should 
become sober; the uitlless n a s  i n  tllc ~licalinllile corliniitted to jail. T h e  
prisoner thereupon csaiiiined s c ~ c r a l  other  11-itneiics, mid closed hi:. 
case without recalling the a h o ~  e iiientioilrd n i t l l e i ~ ,  or reqnesting so to do. 

T h e  p r i s o ~ ~ e r  v a s  f o u i ~ d  gu i l t - ,  and  t21cil i ~ l o r e d  for a llew trial,  upon 
two grounds:  (me, tha t  he  was deprived of the benefit of the wit- 
n e s ~  n l io   as intoxicated; the other, t h a t  if the  grand jury had  (97)  
been dran i l  hv a boy of the proper  age i t  might  have consisted 
of different persolis, and,  c011sequei1tly, tlie ,letit jury by which the pr i+  
o m r  would h a r c ~  bcwi tricd 11ould liar e heell diffcrellt fro111 that  by which 
he  n a s  tried. T h e  court refused the iilotioii, a d  also a niotioil i11 arrept 
of judgment, and  p a w d  seirtelice of death,  f rom n hich the prironer 
appealed. 

R T F F ~ ,  C. J. Tlie Court  i.i of opiniori tliat no e r ror  appears i n  the 
record. f a r  a s  the first reapon ~r:l.i addreqqcd to the d iqcr~ t inn  of the 
c o ~ ~ r t ,  i t  was exclusircly for  the judge wlio piwided a t  the trial.  Had 
he  hecn made satisfied tliat the prisoner naq  wrpriqed by the state of 
his  witness, o r  tli:lt liiq eridcnce m-as matc~rial.  lie 11 o d d  doubtless ha1 r 
suspended the t r ia l  unt i l  tllc n i tnes -  ~21011ld hc in a proper condit iol~ to  
take ail oath,  or ~ i o n l d  l l a ~ c  granted a new tr ia l .  Th is  Court cannot 
g ran t  a ncw trittl, prolwrly speaking, as  fo r  surpiiqe, o r  because t h r  
7 erdict is contrary to the evidence, but  call on l r  g ran t  a r m i w  (71' nor o 
fo r  e r ror  iu  law upon tlie f i n t  t r ia l .  Thcrc  is ccrtainl- no error  iu thc 
court refusing to admillister a n  oath to n I ) e r m i ,  teildered as a nitncqq. 
who is  so d runk  as  not to understand i ts  obligation. a11d to postpone 
s ~ ~ e a r i n g  him u11ti1 he i n a -  becoiiic s o b ~ r  eiinugli fo r  tllat p u r p o v .  

Upon the second point, i t  inay be a qne.tion ~f l i e t l i t r  the proriiioils of 
the s tatute  as to  the mode of fo rming  tlie grand jury be not nrerelr 
directory. B u t  n-e do not think i t  necwsary to consider tliat question 
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on this  occasioii, because, allowing then1 not to  be directory merely, and  
t h a t  the objection might h a r e  been sufficie~it if taken i n  due time, tlle 

Court  holds that  it  came too late i n  this  case. T h e  mat te r  does 
(98) not appear  i n  the record, in  a legal sense, but  was properly the 

subject of a challeiige to the petit jurg, as  beiug illegally consti- 
tuted, by  reason of a collateral thing. T h e  prisoner's objection goes 
to the formation of a petit  jury, and should, therefore, h a r e  been taken 
as  a challenge to the array.  H e  did not choose to  take i t  i n  t h a t  form, 
but  elected to waive his privilege alrd to be tried by the persons returned 
i n  the a r r a y ;  and h e  cannot, afterwards, take exception to it  upon such 
collateral ground. 

W e  do not p e r c e i ~ e  ally reason f o r  arreqting the judgment. 
PER CVRIAM. KO error. 

Cited: S. v. Douglas~s, 63 5. C., 501; S. I.. P a r l , ~ ~ ,  132 N. C., 1015. 

STATE v. BENJAMIK DUKCAX. 

1. On the application of a prisoner to remove or continue his case, the discre- 
tion to do either rests with the judge of the Superior Court, and cannot 
be reviewed in this tribunal. 

2. A witness for the State on the trial of an accessory before the fact in a capi- 
tal case, being asked by the defendant whether he had stated before the 
examining magistrate certain facts he was then narrating, replied that he 
had not, having been deterred by the threats of the principal, and was 
proceeding to state the conversation between himself and the principal 
when the defendant objected to this evidence. Held. that the evidence 
was admissible. 

3. Where a principal and an accessory are tried separately, though on the 
same indictment, evidence of the conviction of the principal is  not admis- 
sible on the trial of the accessory, unless judgment has first been rendered 
against the principal. 

,!?PEAL from IREDELI. F a l l  Tent],  1845;  Pcarson, J. 
T h e  prisoner was iildicted in  VILRES, a s  aeceSsory before the fact ,  

with olle Underwood as  prilrcipal, f o r  the murder  of one Peden. 
( 9 9 )  Af te r  a plea of not guilty bv  U n d ~ r w o o d ,  the  p r i ~ o n e r ,  Duncan,  

also pleaded not guilty, i111d they united i n  obtaining a remora1 
of the  t r ia l  to Iredell.  The11 brought to the b a r  i n  Iredcll,  the  two 
stated tha t  they n e r e  ready f o r  t r i a l ;  but  they prayrd  to be t r ied sepa- 
rately, and  it  n a s  allowed by  tlle court. L-nderwood was then put  on 
his  trial,  and  found guilty bp  the j u r y ;  and  af ter  hie conriction Duncan 
was pu t  on his  t r ia l ,  and v a s  also found guilty. 
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,it that term of Iredell the grand jury wa9 d r a n r ~  by a boy above the 
age of 10 years, and for that reason the prisoller, after his co~~vir t ion ,  
moved for a venire t l r  i t o 1 ~ ) .  

After the conricatio~~ of Uudcrn ood, the I ) u ~ ~ c a r i ,  l i io~ ed that 
his trial should he removed to ~ o i u e  o t l~cr  ronilty, u p 1  a11 afFidarit in 
wliich he stated that setera1 persoi1s nan~ed  therein had nqed great 
exertions to produce a prejudice agni11.t hi111 in I ~ d t ~ l l ,  a l ~ d  had suc- 
ceeded in doing it by ctlrtaiii nwalls slwrificd in the aft ida~it .  The court 
refused the 111otion. 

The prisoner the11 i n o ~  ~ d ,  011 his aff ida~it ,  for a col~ti i~uance for the 
\+ant  of a w i t ~ ~ e w ,  n-110 had been s~u ln~~o l l ed  a d  n-a. absent, whose 
absence, tlie prisoner, a<  he swort, did not h o ~ v  when he said that he 
was ready for trial. The court refused this iiiotion also. 

On tlie trial of Duncan the State offered in e d e n c e  the conviction of 
rr~derwood on the sanle inclicklent. I t  was objected to bv the counsel 
for the prisoner, because judgrl~ent had not then been gi\en on the 
rerdict; hut it way admitted by tlie court. 

The prisoner then controverted the propr ie t ,~  of the co~~rict ioi l  of 
Underwood, and exal~lirlecl witnesses upon the point. The  Stat? then 
produced witnesses who prorcd facts tending to eqtahlish Under~rood's 
guilt, and that Duncan hired him to commit the murder. Among 
them was one who swore that about a month before Peden mas (100) 
killed he heard Duncan say to Under~vood that  he would kill 
Peden, or  have hinl killed, for prrrcnting him from ohtailling a certifi- 
cate of bankruptcy; and that Underwood replied that he vished Pedeil 
was in hell, for he was breaking up all the poor people, arid had denied 
a debt of $100 he owed him ; and that E u ~ ~ c a i i  tlleli .aid to I T n d ~ r ~ ~ o o d ,  
"I nil1 gire yo11 $290 a n d  my roan mare if yon r i l l  kill hi~ti." On 
cross-exanli1iatio11 tlie ~ v i t n e ~ s  was asked if lic had told all this W E I ~ I I  he 
was examiried before the nlapistrcitc who comiiiitted r~~dern-ootl and 
Duncan; and he replied that he had not, because 11e n n s  afraid of 
cndern-ood, r h o  hncl tllrentencd him. The p r i w ~ ~ e r ' s  councel then ob- 
jected to his stating what ITnder\vood said to him. Rut the conrt 
allowed him to procrrd ; and he ~ t a t c d  that in the e w ~ ~ i n p  after Peclcn 
TT-RS killed, Vndermml told him that he expected to be taken up for it.  
and he ~vished hi111, the ~vitnesq, ilot to tell n h a t  he k n e ~ v ;  and said that 
if he did he wmld kill h i ~ n ,  for t h ~  jail I W ~  not d l k i e l ~ t  to hold him, 
and ~vhen  he pot out 11c ~ ron ld  kill him. F o r  that rrasoll. the ~ v i t n c s ~  
said he did not tcll the whole to the magistrate; but nhcn he TT-T-~Q s nbe -  
quentl-  before the grand jnry, ~ h i c h  was after the prisoner had heen 
confined in the jail m e r a i  months, he told all he knrw, as he the11 told 
it in court. 

The prisoner's cou~lscl insisted before the jury, amongst other thing.. 
that if Gnderwood killed Peden. he did i t  of his own malice, x-hich 
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rebutted any p resumpt io~~  that he did it a t  the i~~qtigatiol i  of Ihncarl .  
As to that, the court instructed the jury that although G~~derwood  
might have a grudge of his own against Pedei~ ,  uhich 111ight hare  ren- 
dered it easier to operate or1 hiill, yet if they were satisfied that 1h11can 
had hired, incited, and procured him to cor~iil~it the nmrder, he, Duncan, 
was accessory before the fact. 

After the verdicts against both, the court proceeded, first, to pass 
sentence of death on U~idcrwood, a i d  then on Cullcan. From the 
sentence against I~iin, Underwood appealrd to this Vourt, and a t  the 
prcwr~t  term the ('ourt has adjudged tliat there was no error therein. 

Duncan, also, at the iame time appealed from tht, judgment 
(1C1) against hinl. 

IIITFIN, C. J. The pcints raiscd by the exceptions appear to the 
Court to he all clearly against t11e prisoner, except that upon tlw admis- 
sion of the conviction of Underwood before judgn~ent. 

Tlic objection f o u ~ ~ d c d  011 the malnler of drawing the g r a d  jury has 
berri disposed of in the case of Underwood, who also insisted or1 that 
rnattw. I t  might hare  bee11 a cause of cliallenge, but, after ha\  ing bee11 
waived and the petit jurors accepted by the p r i s o ~ ~ e ~ . ,  lic camlot urge i t  
as all errcr  for whic~h lie can rlailil a rvnirt, dr n o ~ o .  

7 7 1 lie refusals to remove tht, trial a becorid time, and to coritiuuc the case, 
are decisions ill the discretioil of tlie Superior Court ulmn the inattcr 
of fact, which, it has L c w i  oftc.11 held, this ('ourt cauuot ret iew. 'L'hc 
act of 1808, Re\-. Stat., rh. 31, sec. 120, requires the affida~it  to "set 
forth tlie facts w h c r c o ~ ~  the depolrcnt founds the belief that justicc can- 
not Le obtained," aud expressly states the rctlsou therefor to be "tliat t h r  
judge niay decide ~ r p o r ~  s r ~ h  facts whether tlie h ~ l i e f  is well grouuded." 

It was proper to allow tlie witlless to state what Cnderwood told 
' ~ ~ I I I ,  for  two reasom: I f ,  as the declarations of Fnder~vood, they mould 
riot haxe bcen competent original evidence agaiuqt the pr i s o ~ ~ e r ,  yct the 
wi t~~es .  had a right to ex1)lailr his leasol) for llot giving the whole truth 
ill evidence upou the occasio~i to which the prisouer's cour~rel referred. 

The  i~~ter ropatory  was niennt to draw out an allrmer to the dis- 
(102) credit of tlie witl~ew, by showing that he had col~lniitted perjury, 

a l ~ d  he had n right to palliate liii conduct, as far  as he could, bv 
showing that  he acted under a species of durrss--the fear of losing his  
life. Besides, it is now kettled tliat the accessory may controvert the 
propriety of the ~)ri~~caipal's conrictio~i by the testilnour~ of witnesses: 
McDanicl'a case, Fost. (I. L., 121, 365; Smith's ruse, 1 Leach, 288; and 
ill this caw the ~)risoner did so. That  necessarily opencd thc caw to 



evidence, on the other si&, of t l ~ r  p1i11c4i11al's guil t ;  and to tlisrt I)oint 
any evidence rnust b(. adl~~issible 1vliic11~ ~ ~ o u l d  Iw ag:iinst tlw p i ~ ~ c i p a l  
were he 011 his trial. A$'. 1%.  P h ~ t t c ~ t i ~ ,  13 X. C'., 49. 

There callnot 1 e a doubt tliat, Iione\er 1nuc.11 ii~ciined linderwood 
might h a w  bccm, of l ~ i n ~ s e l f ,  to take Prd(w's life, ally acts or words of 
Duncan iucit i l~p the other to action are si~ficicnt to make him all acres- 
sory before the fact. I I a w k i ~ ~ s  says that one d o ,  by shoning all espresq 
liking or a s s e ~ ~ t  to anotlirr's fclo~~ioils  design of comiliitting a fclony, 
encourages hi111 to r o ~ ~ n ~ ~ i t  it, is an accwsory. Bk. 2, cli. 29, qec. 16. 

But 011 tlle r e i i ~ n i ~ ~ i ~ ~ g  p o i ~ ~ t ,  whi(~1i is w11~thcr the con\ ictiou of U ~ ~ d c r -  
wood was, befoie jndg~ i~cn t  t l ~ e r e o ~ ~ ,  eJ idcnrc against Duncan, the C'ourt 
differs ill o p i ~ ~ i o ~ ~  from thrl leariled judgt, who l~lesided at the trial. 
We have no statute upon this subject ; and at con~uion law all acwwory 
carmot be indicted as for a substai~tire fcloi~y, but o d y  together with 
the ~)rincipal ,  or  after the eol~r.iction a r ~ d  attainder of the principal. 
They map he tried togetlwr. J l t .  Jriatici~ Fostt  r tlrcins that the most 
eligible course; a l ~ d  if it Lo ill E ~ l g l a ~ ~ d ,  it is yet nlow co~ldncirc here 
to a due execution of justire. 'Vl'llci~ tric~d together, tlic guilt of the 
principal is eqtablisl~ed, as against I I ~ I I I  and tlic acrcqsory, by cr ide i re  
given to tlle j u ~ y .  Hut wl~cn tried the same jnry, the jury is  
charged to inquire first of the l)rincil~al, and if they find liinl guilty, 
then to inqnirc of thcl accessory; aud cwn  ill tliat case j u d g ~ i i ~ ~ i t  iilust 
he first  giver^ of the principal; for, says Lord H a l ~ ,  if anything 
obstruct judpment, as clergy, a pardoll. ctc.. the accessory is to (103) 
lie discharged. 1 Hale P. C., 624. The attainder of the prin- 
cipal is indispe~~snble a t  conlruoll law ill all cases; where the trial of the 
two is by the sitlllc jury, it ~nuqt ]~rec(~dc jlidg111~11t of the ncdc2cssory; and 
where they arc  tried separately, whcthn. they ke indicted by one or 
several indictn~rwts, it  111u.t ~)rcccde the conrictioi~ of tl~r. ncccsiory. 
hawk in^, fo l lowi~~g IIalc, lays it d o w ~  as qcttled kc.fo~c tht. Yt. 1 A\nne, 
tliat whcrercr the at tni~~tlcl .  of the principal wai prrrcl~tc (1 I:v hi.; death, 
or  standing n~n te ,  or kcii~g adn~it ted to t l ~ c  hencfit of clrrr:~. 01 he n .nq  

pardoned, \il~etlicr F c f o l ~  or after con1 iction, the accessorv rould 11ot he 
a r r a i g d  : thou el^, if the principal T\ RS actunllv attainted, nhc>tlicr on 
conr i c~ t io~~  or r utlan ry, hi i  cleat11 or pardon subscq~ient, or any error in 
the weord againqt the pri l~ripal ,  wonld not avail the acceqiory. 2 Hawk. 
P. C., ch. 29, vcs.  11, 42. T h e  a u t l ~ o ~ s  a c r e  ~ t r l l  a:~rr;intcd ill the 
passage? quotrd, by tlic Resolution of tlle nliole Court, given by Lord 
C ' o X p ,  4 Rcp., 43: "That if princil)nl and :rccwiory :rrc, the, 1)1inci- 
pal  pardoned, or has his clergy, the acccsqory calillot be arraigned. for 
the I T I : I X ~ I ~ I  of the, l a ~ v  is, l T h i  fnc t~ r~ i i  t t  ri/lrittr, lb i  co7tia ?11rl/u ; cf I I ~ J ~  no11 

 st principa7i7, notr potest urccsoriuc. Tlit111, before it appcar9 there 
is a principal, ouc cannot bc c11argc.d a5 acccqsorg. Rut n o n ~  can be 
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called principal before he is  so proved and adjudged by the law, and t h a t  
ought to be by judgment  upon verdict or  confession, or  by outlawry; for 
i t  is  not sufficient that in rei  v e ~ i t a t e  there was a principal, unless i t  so 
appears by judgment of the law; arid that  i s  the reason that  when the 
principal is pardoned or takes his clergy before judgment, the accessory 
shall never be arraigned; for it doth not appear b y  guclgrnent of law that  
he is  principal, and the acceptance of the pardon or praying of the 
clergy is an  argument, but no judgment in law, that he is guilty. But  

if the principal, after attainder, is pardoned, or has his clergy, 
(104) then the  accessory shall be arraigned, because i t  appears judi- 

cially that  he was priricipal." That  such was the rule a t  common 
law further appears from St. 1 Anne, ch. 9, see. 1, which recites as a mis- 
chief that, as the law then was, no accessory could bp convicted or suffer 
punishment when the principal was not at tainted,  and for remedy i t  
enacts that  if any principal shall be convicted of a felony, or stand mute, 
etc., i t  shall be lawful to proceed against an accessory in the same man- 
ner as if such principal had been at tainted,  notwithstanding such prin- 
cipal should be ~a rdoned .  or otherwise de7icered be fore  at ta inder .  The 
object in using the proceedings against the principal is to excuse the 
prosecutor from producing to tha t  jury substantive evidence of the 
guilt of the principal, because that has been duly established against 
the ~ r i n c i n a l  himself. Bow. that cennot he said without the solemnity 
of a judgment against the principal in any but two cases: the one, vhere  
the accessory, as he may do, corlse~its to be tried before the principal; 
and the other, where they are  tried together. But  crcn in those cases, 
as we ha re  seen, there can be no judgment of the accessory before there 
is  judgment of the principal; mhich shows that the accessory is entitled, 
unless he roluntarily renounces it,  to the benefit of the principal's exer- 
tions in his ow11 behalf throughout, and that  the principal's guilt must 
be solemnly and conclusively established against himself hefore the pro- 
ceedings can be used in the next step against the acceqsorp. Hence, 
where the trials are separate, the attainder of the principal must precede 
not onlv the srnteriee of the accessorv. but his trial. Where there is an 

% ,  

attaindkr of the principal, that is sufficient, though erroneour, as has  
been already nwntioned; and hence it follows, also, that  though they 
may be tried by one inquest, the rendering of judgment against the prin- 
cipal can bc contested bv the principal only, and the accesqory cannot 
object to the sufficiency of the indictment against the principal or the like, 

but is conclusively bound by the j u d ~ l e n t ,  though he nial\., as 
(105) particeps in l i te ,  make full defense with the principal hcforc the 

jury. I t  is not, therefore, the joint indictn~ent which enables 
the State to offer t h t  conriction of the principal, bv itself, against the 
accessory, though it occurred to us at one time it micht bt .  as it prohablv 
appeared likewise to his ITonor upon the trial. Tndecd, it rspresclv 
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appears by a suLsequeiit pas5age ill Lord Hale,  2 P. C., 222, that it is 
not the form of tlie iiidictme~it, but the mode of trial, which dispenses 
with the productloll of tlie attainder of the prilicipal oil tllc trial of the 
accessory; for lie says that they, "bemg illdieted hy olie or several ill- 
dictn~ents, and hot21 appearing, niay be arraigned together a t  the same 
time, and both pleadir~g uot guil t- ,  the sailit, jury shall he charged with 
both, arid directed to inquirr of both, viz., first of the principal, and, if 
they find hiin guilty, tl~eii to inquire of the accvsory." I t  is true, t l ~ e  
modern precedeilts of separate i i id ic tmei~t~  against the accessory charge 
oiily "the coriviction ill due course of lax"  of the prilicipal. Ba t  that  
is  r ~ e l l  justified by the statute of Aiiile, nliich e s p r d y  nutliorizev the 
trial of the accessory upon the "conrictioii" of the principal, as it had 
been before upon his "attainder"; and upon that ground the courts have 
put it.  H y n ~ u ~ l ' s  (nap ,  2 En-t, 2 3 2 ;  2 Leach, 9 2 5 ;  l lu ld~c in ' s  cusc, 3 
Camp., 265 ;  R. and Ry. ('. C.. 240. I~ldeed,  that  might hare  been also 
the form of the iiidictlnclit nt conln~on lax ; for nhethcr the principal 
was "dul!j  conricted," it niight nell  be held, could ollly appear by judg- 
ment of the c20urt on thc con\iction. TTe hare  not taliell the trouble 
to search the old precedentq on the poiilt, because the qu~stioi l  here 
concernq the mode of prot ing, and not tllc forin of charging tlw convic- 
t ion;  and it is rc ry  rlcar that at collrnioll lax the attainder of the prin- 
cipal was indiyicimble ex ide1lc.e on the ~epa rn te  trial of tllc acceswry. 
I t  is true that those rule, of tlle common l a ~ r  ha\  c bten ofteir coinp1:lilled 
of, and they certainly ha re  not infrequently stopped the course of 
justice against great offenders-for the contrirer and instigator (106) 
is generally tlie real p~ inc ipa l  in the guilt, though not in the legal 
 felon^. I n  England it has been 1w11cdic.d. bv sercral statutes; a. fir.t. 
by the statute 1 , h i e ,  2, already quoted, and tlicn, folloning out ,Tndql' 
Fostc.,'~ ide:~ of the c!c,fcct.; of that ztatiitc. Foqt. C. I,., 363, it has becn 
iince provide 1 l ~ r  St. 7 (fco. I\-.. ell. 64. for the lnore effccti~al prosec2u- 
tioil of ;icrcw)l.iw Fcforc the f::cdt. that an :me.-or- nlay be ilidicted and 
convicted of x subbtantive felon>, nlletller the principal *liall or  shall 
not have hem prc~ioiisly conricted, or ql~all or shall not bc arnenable to 
justice ; and that lie illay bc prosecuted after the conr-iction of tlle prin- 
cipal in tlle same inanncr as if the principal were attainted, notwithstand- 
ing the principal sliall die, or be allo~vttl clergy, or ~)ardoncd, or other- 
wise delirered bcfore attainder, and be punished accordingly. 

Probahly similar reforms may he found by thc 1,egiqlnturc to be neccs- 
carr  in our Inn., cyrc ia l ly  as peenliar pro\isionr in it,  well as the 
absolute right of appeal in capital case. nherehy the judgmcnt is tcnl- 
~ ~ o r a r i l y  vacated. and otl ier~.  greatlv multipl- the impcdimc~rts to justice 
against accessories, by appcals of the principal. Rut the courts camlot 
deny to them the benefit of the l a v ,  as it rvas anciently settled, mitil it  
shall be altered hy t l ~ e  Legislature. Nore  inconveniences may, indeed, 

85 
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arid probably will, iiiduce the  judges who preside a t  trials,  i n  tlieir dis- 
eretioil, to  refuse separate trials where the  pr incipal  and  accessory a r e  
both a n ~ e r ~ a b l e ,  8. u. Smith, 24 I\'. C'., 102, as  i n  soiile slight degree 
faci l i ta t ing the t r i a l  and  puri is lnl~er~t  of accessories. I h t  we a r e  obliged 
to hold t h a t  when the accessory is not tried with the principal,  judgruent 
against t h e  la t ter  is  indisperisable eridellc(, against the former. There- 
fore, the  judgiimlt against the pr iso~ler ,  dun car^, must  be re\erscd. I t  
is  t rue t h a t  we now know that  the conrictioii of tlie pr incipal  was a due 

 con^ iction, as the judglnent agaiust hi111 h a s  h e m  affirn~ed by 
(107)  ourselves; and if this  wcrc addressed to our  discretion, as  ori a 

motiou f o r  a new trial,  n e  might refuse it, as  riot advancing the 
justice of the  case. B u t  the questiou is one of strict Ian-ul~ether  there 
was e r ror  in  admit t ing i r lcol~~petent  c~ idcwct~ 111)oil tlie t r ia l  of the pris- 
oner;  and  if tliclre was ail e r ror  con~iiiit ted in tha t  respccat, \ ie a l e  oblipcd 
to award a 

PER C U I ~ M .  SCW trial.  

Cited: 8. 1:. Ices, 35 K. C'., 341 ; h'. r .  C ~ r d t i ~ i c l ~ ,  61 N. C'., 404; S. t. 
IIilb, 72 N. C., 352;  S. 2.. I,indsey, 7 3  X. C1., 5 0 0 ;  Kendull 1 % .  l l ~ i l c ! / ,  86 
X. C., 5 8 ;  S. o. Johnmn ,  1C4 N. (I., 784;  : l l h r ~ t s o n  r .  l ' ~ w ! / ,  109 S. (I., 
9 ;  S. 7:. Smaw,  121  N. C., 671. 

ABRAM REDDICK v. DANIEL JONES ET AT,. 

1. Taking negotiable paper in payment of a precedent debt constitutes a pur- 
chase of i t  for value; and the bonn firle indorsee will hold it  unaffected by 
any equities, i f  he take it  without notice of any facts which implicate its 
validity, as between the prior parties. 

2. Where a note was executed in this State, not payable at  any particular 
place, and was afterwards indcrsed in the State of Virginia: Held,  that 
whatever might be the law in Virginia, the indorsee could maintain his 
action in this State against both the drawer and indorser. 

L i ~ > ~ ~ ~ ~ ,  fro111 CAML)ES Sprillg Ter.111. 184.5; I l a t t l ~ ,  ./. 
T h i s  is a n  action of debt, 1)rought uuclcr thc statute, by t11r ljlailitiff 

a s  indorsec of a sealed notc b e a r i ~ l g  date  I9 October, 1841, fo r  $300, 
payable six i~ ion ths  af ter  d a t t ,  which was given in thi?  S t :~ te  by T)allicl 
Jones  to the defeudailt Taylor ,  arid by Taylor  indorsed to J a m e s  O \ i c ~ ~ s ,  
and  then by  Owens indorsed in Virginia  to  the  plaintiff, before the note 

became due, iri p a y r ~ i m t  of :I debt which O w e ~ l s  o ~ w d  t l ~ c  plnintiff. 
(108)  011 nil debct pleaded, the case was thii;: T h e  obligor, Jonc,s 

mas indebted to Owens ill the sunr of $300, and  exccutrd thr note 
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R ~ F F I X ,  C. J. _IS it ~ ~ o u l d  b~ illlpossible f o r  a pur*chaser to ascertain 
all  the l a t c ~ i t  defects o r  equitic,, t h t  ~ l ~ i g l i t  be 4et 111) :rgail~qt a hill o r  
note, i t  n a s  ear ly found i i ~ t l i ~ p n ~ ~ : ~ b l c  to t l ~ t ,  r ~ r d i t  of ~lcgotiablc instru- 
liirnts to I ~ o l d  that  a ~ ) c ~ o l l  nl io  t:~krq the111 boiiu ' l i ~ l c  f o r  a ~ n l u a b l e  
consideration, bcfore they a re  due a i d  witllout ~ io t icc  of their  
infirmity, is  not affected by the fai lurc  o r  the waut of a considera- (109) 
tion. o r  evcu a f r a u d  b e t w e n  previous partie.. but m a y  recorer 
the Inouey duc t l ~ e r e o ~ i .  'I ' l l i~ h a -  heel1 1011.g licld i n  t h i i  State, BlncX 1 1 .  

Bi~cl. 2 S. ('., 273 ; :lnd it ic llccdless to (.it(, otlier authorities, as  every 
trenti-e OII Bill, and  Soteq  tliili ]:I:-s clou~l  tlic tioctrinc,. T h e  only 
cscel) t io~ls  a rc  i'ou~ltlctl i111o11 tllc l ~ o i i t i ~ - c  ( w : i r t ~ ~ i v ~ l t s  of -tntutes n h i c h  
forbid the ~ r l n k i ~ l g  of cc r ta i~ i  contrartq. mltl dt~c1:trt. the  iccilritics uoid : 
na, fo r  example, gamiirg nud n w r i o u -  contract.. Those the law 111u.t of 
~ ~ e c c q s i t v  Iiold m i d  ill the lla~rdq of the ri~oqt i n ~ l o r c n t :  othcrwisc, t h e  
~ t a t n t e s  n-auld alwnys I)(. cr.:idrd b , ~  a + w m m l t ~ .  I h t  tha t  iq altered in 
this State ,  a5 to n.uIay, by tlic act of 1912, cli. 2 ; and ,  nit11 thc  c s c ~ p -  
tioris of the character,  thc~ rnlc i* uir i forn~.  Tt illay, ~ ~ ~ v h a h l v ,  he found 
tha t  rcceiring ~~egot ia l j l e  pnpcr nicrely aq a w m r i t y  fo r  a p r r i k i 4 1 i g  
debt will not makc tllc crcditor n pnrc l lavr ,  a <  h c  gircs  n p  ~ ~ o t h i n g  
tlirrcfor, 11rllcs~ therc l ~ r  :I qtipulation f o r  fo r l~rnrancc  as  n new ronsidrra- 
t i o l ~ ,  or thc  like. T e  do  lot, I lonerer  enter into tha t  question. MTc 
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believe that it has been always understood in this State that taking paper 
in payment of a precedent debt constitutes a purchase of i t  for value. 
What is a valuable consideration? It is generally defined to be a benefit 
to one party, or labor or loss on the other;  and they both concur in this 
case; for the holder gives up his debt on one nian as the price of a debt 
on another transferred to him, and the former debtor of the holder pays 
his debt therewith and g i ~ e s  up the securities by which he had before 
been bound. We are not aware of any cases to the contrary in England, 
or in any respectable courts of thiq country, except some in New York 
a t  one period, which liere opposed to those that were earlier and others 
that  are more recent. Sotwithstanding those intermediate decisions, not 
being, indeed, those of the Court of Errors, ( 'hanccllor I i ~ n t ,  in the latest 

edition of his raluable Conilneritaries. see. 44, p. SO, lays the rule 
(110) down, as n c  hold it here, and in conforinity with his own previous 

opinion, judicially deli1 ered, in Kay L > .  Codclington, 5 John. C. C., 
5-1, that a preexi~ting debt is a valuable con~ideration to sustain a note 
in the hands of an  indorve, who will hold it ui~affected by any equities, 
if he take it nitllout notice of any facts which implicate its validity as 
b e p e e n  the prior parties. H e  is fully sustained therein by the cases on 
~rl i ich he relies, and particularlv by the elaborate r eason iq  and review 
of all the previous adjudications on tlle subject to be found in Brlr~h c. 
S c ~ i b n ~ ~ . ,  11 Clonn., 3h8, and ,qv i f t  7' .  T ~ s o ~ ,  16 Peters, 1. Those de- 
cisions sceln to us conclusi~c of the point, and reliere us from tlie neces- 
sit? of entering into a furthcr discussion of it. 

rpon the other point, tlie opiiiion of the Court is also ngainst the de- 
fendant. As the note was made in this State, and is not expresed to be 
pagable at any l~nrticular place, and is negotiable b>- our lax?, that  prop- 
erty, it  would seem, became i~lherelit in it as a part  of its nature, so as, 
lprhaps, to make it negotiable ererynliere. Rut  if that be not so. it  is, 
a t  all events, negotiable in  el-erv rouutry vhose laws do not forhid it. 
Therefore, the onus was on the defendant to show the l a v  of Tirginia, 
it' that makes it unlawful to nenotiate these notes made in  another coun- 

b 

try, which are negotiable h ~ -  thc law of the country of their origin; for 
110 such want of comity can be presunied in one sister State towards 
 nothe her. But if such an indorsenleiit would not be sustained in a forum 
of Tirginia, in deference to the law of the place of the origin of the con- 
tract, and also of the place of its performauce, yet clearly such an in- 
clorsenient must bv our courts be understood to have h e n  made in refer- 
ence to tlle law of this State, and, therefore, be held to eutitle the holder 
to a reiiiedy here against all persony r h o  here became parties to the iu- 
strul~ient. But of De la Chuumette 11. Bank., 2 Barn.  & AIdolp.. 885, 

thus decides the point, as a mere matter of construction of the 
(111) statute of Anne, and is directly applicable here, as our acts of 
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1762 and 1786 are taken from the English statute. I t  was there 
held that on a note made in England, and transferred in France, the 
holder niight have an action in England, although by the law of France 
it was not negotiable there. The words of the acts do not restrict the 
negotiability to any particular place, and their object is to enlarge the 
credit and circulation of paper of this kind; and, therefore, the courts 
of the State ought to uphold the fair transfer of it anywhere, as ad- 
vailcing the policy of the statutes as well as conforming to the original 
nature of the contract. 

PEE CURIAM. No error. 

Cited:  Grace v. Hannah,  51 N. C., 96; Uaggarly v. Gaither, 55 N. C., 
82; Pot t s  v. Blackzvcll, 57 Pu'. C., 67; T o m s  v. Jones, 127 N.  C., 466. 

SAMUEL I?. PATTERSON v. WILLIAM H. MARTIN ET AL. 

One partner made an advance of $808.12 to the firm, and took a memorandum 
therefor in the shape of a note signed by the other partner and payable 
to the first. Afterwards the firm was dissolved, and, no actual account of 
the partnership being taken, the partner who had made this advance 
agreed to take a certain amount as his share, and the other partner was to 
take all the remainder of the effects of the firm and also "to pay all the 
debts due from the firm." Held,  that by this settlement the partner who 
made the advance was precluded from claiming the sum advanced as  one 
"of the debts of the firm." 

APPEAL from WILKES Fall Term, 1845 ; P ~ a r s o n ,  J. 
The case was as follows: On 1 October, 1837, the plaintiff and the 

defendant Martin entered into partnership as merchants in 
Wilkesboro, with a capital of $6,000; whereof the plaintiff put in (112) 
$4,000 and Martin the residue. The business was to be continued 
five years, unless sooner dissolved by consent. I n  October, 1839, the 
wh la in tiff advanced for the use of the firm the sum of $808.12, and Mar- 
tin gave him a memorandnn~ thcrcof in the form of a note of "Patterson 
R- Martin," to the plaintiff for the money. On 9 January, 1840, the 
parties agreed by articles to dissolve the partnership upon the following 
terms: Patterson was to take certain merchandise (some of which had 
Feen shipwrecked and had not arrired) at certain rates on the cost, to 
the arnobnt of $6,000, and if upon an inventory thereof it should not 
amount to that sum, the deficiency was to be made up by any debts due 
to the firm which he, Patterson, might select; and Martin was to have 
all the residue of the effects of the firm, of whatever kind, consisting of 
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notes, account's, judgrnents, county claims and property of every other 
description, amounting, as per i~~ven to ry ,  to the sum of $17,000, or  there- 
abouts-he, Martin, further agreeing and obliging hin~self "to pay all the 
just debts and liabilities of whatever kind soerer now due or owing by the 
firm of Patterson & Martin, within two years thereafter, a d  to indem- 
nify and save harniless the said Patterson against loss or  dauiage on 
account of the debts or  liabilities of the said firm." 

011 the sanic day Martiti and the other defendants, as his sureties, 
entered illto a baud to Patters011 in the sun1 of $12,000, irr which, after 
reciting the agreetiiel~t for a dissolutior~, on the terms above n~eutioned, 
the condition wa? that it should 1)c roid in case Martin should not pcr- 
for111 th t  agreerucnt on liii part, and pay all the debts and liabilities of 
tlie said fir111 nithin two years thereafter, and indemnify and save harm- 
less the said Patters011 from the same, according to the tenor and effect 
of the said agreement on the part of Nart in.  

The plaintiff was co~i~pelled to pay several debts of the firm, ~vliicll he 
de lna~~ded  fro111 Mart i l~ ,  and also tlic payn~ent of the ~ U I I I  of 

(113) $808.12, advauced by 11i1u in October, 1839, as before r~iel~tioned; 
and, Martin ha\ i i ~ g  failed to pay the same, thc plaintiff brought 

this suit in July, 1844, on the bond, suggesting as breaches the nonpay- 
ment of the said sula of $808.12, arid also the other smns so paid to Cer- 
tain other creditors of the firm. On the pleas, of conditions performed 
and no breach, the jury foul~d for the plaintiff, and assessed his damages 
to  the sum of $3,782.18, subject to the opinion of thc court upon the 
point, reserved on tlie foregoing facts, ~ v l ~ e t h c r  thc said sum of $808.12 
constitutes a dcbt of the firm within the meauing of t h ~  said bond, j u d g  
metrt to be elitercd for $3,782.18 if the opinion of the court was in the 
cffirmatire, and, if in the t~egative, the damage to be reduced to $2,- 
683.44. 

7 ,  1 he court mas of opinion wit11 the defer~dants 011 the point reserved, 
and gave judgii ie~~t for $2,683.44, and the plaintiff appealed. 

L j a d g e ~  cmd Bo?jdc?l for plaintiff 
Dodge f o ~  defendant.  

IZ~FFIS, C. J. The manner of closing this partnershil) was so loose 
that i t  is probable one of the parties rnay have had this sum in his mind 
as still being due, and not the other, so that  the former may, with a good 
conscience, d e u m ~ d  payn~ent,  while the latter may, in equally good faith, 
refuw it. But from the ternis of the agrecniei~t of dissolution, aud the 
circmnstances of the case, the Court iq of opinion that the $808.12 is  not 
legally to be cor~sidered as c o ~ ~ t i n u i n g  to subsist as a dcbt of the firm. 
I t  constitutes n part of the plaii~tiff's interest in tlie joint effects, and it 



Tndeed, a s ta te t~ ic~ l t  of the firm, if t n d y  ~ i lade ,  ~ t ~ u s t  ha \  e sho~ri1 this as  
a n  outstanding debt,  nit11 the otllel.. Ihl t  no t l i i~ lg  of the kind v a s  pre- 
l ~ a r r d .  I t  a p l ) r m ~ ,  indeed, that  :rn inrcwtory i ~ f  the  d(,bts to t h r  fi1*111 
and  of the  other effect< (except tlir ~ l ~ e r c l l n ~ l d i s c )  lind jn.t becri take11 ; 
but it  is ob\ion. t h a t  nai :I mcrc list of dchtor., a ~ l t l  of th t .  :nlionnt of 
the debts on their  face, and it  did not :IW>I t:liii t l i ~  good : I I I ~  Lad debt. 

i t r i k i ~ ~ g  a bala~lce, atid at  a rcllture o n  r n c h  bide. Tlie i ~ ~ f e r e ~ l c e  follon - 
that  n h e n  the plaintiff tool; out of tlicl coltii~lo~i 1)rol)wty $6,000 for  I i i ~  
shale, i t  n as fo r  Iiis nllolc sli:lr(x tliereof, n11d not iliclely fo r  hi, original 
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THOMAS A. PERSON, EXECI-TOR. ETC.. T. THOMAS T. TWITTY. 

Where a father had made a parol gift of slaves to a daughter, and afterwards 
died, leaving a last will and testament by which he only devised lands and 
appointed executors, but made no disposition of his personal property: 
Hcld.  that this was not such an intestacy as was meant by the proviso of 
the act of 1806, Rev. Stat., ch. 37, sec. 1 7 ;  that the daughter, therefore, 
acquired no title to the said slaves as an advancement in the case of an 
intestacy, and the executors were entitled to recover them from her or her 
assignees. 

APPEAL from FK ~ X K I J S  Fa l l  Term, 1845;  S r t t l e ,  .J. 
This  was a n  action of d t t inue  for  certain d a r e s ,  i n  n-hich the defend- 

a n t  pleaded 71on d r t i ne t .  On the t r ia l  tlie following stateinent, as  a case 
agreed, TTas snbnlitted to the judgl~er i t  of tlie cour t :  

T h e  negro slares mentioned i n  the plaintiff's wri t  mid declaration were 
the  property of t h ~  late  P r e ~ l e y  C. Person,  n ho by p r o 1  g a r e  the  

(116)  same to his daughter  M a r y  C., n i f e  of K i l l i a m  C. Xontgomcry, 
and  delivered the same to the said 'iT'illiani, who continued i n  the 

pos'ession thereof unt i l  a f t t r  the death of the  said Preqley C. Per3on, i n  
February,  1845; and a judgi ient  being entered against the said Mont- 
gomerr ,  a t  the  inqtance of one of his creditors, execution n a s  issued 
thereon, the s l a ~ e s  v e r e  taken by the sheriff and >old, and  at  the sale the 
defendant became the purcllaier. took posqession, c l a i i n i ~ ~ g  the slares as  
his own, and so continnes to hold t h e ~ ~ l .  T h e  said P r w l e y  C. P e n o n  left 
a xi11 i n  writing, wliicli a f te r  his death n 21. duly prored,  and the plain- 
tiff, one of the executors therein named, duly qualified as -urh, the other 
executor therein xianled being dead. T h e  will of tlie testator disposed 
o n 1  of h i s  real e , t a t ~ ,  tllr personal t i t a t e  being entirely u n t l i y > o d  of. 
I t  is insisted by  the  defendant tha t  the said Presley C. Person d k d  in- 
testate n i t h i n  the  meaning of the proriso to see. 17 ,  ch. 37, R e r .  Stat . ,  
inasmuch as  the  said ni l1  is, a t  most. oiilv a derise of the teqtator's lands 
a n d  does not bequeath a n y  of his  personal estate. T'Thile the plaintiff 
insists tha t  the  said Pr t s ley  C. Person died intestate, w i t l l i ~ ~  the  mean- 
ing  of tlie said proTiso, because the  prm iqo contemplates only tlie cape 
of a n  absolute intestacy as to a n y  of his estate, ~vhereas  the nwre ap- 
l~o in tnwnt  of a n  executor is  a dihpo-ition by the teztator of a l l  of liiq 
personal estate. A i ~ d  i t  is  agreed, if the op i~ i ion  of the  court shall be 
f o r  the plaintiff, judgment fo r  the c l a ~ e s ,  to n i t ,  J a c o b  of the value of 
$500 and  R i t t a  of the ~ a l u e  of $700, and  $37.50 f o r  the  detention, and 
f o r  the costs, shall be fo r  t h e  plaintiff;  otherwise, judgment to be entered 
f o r  the defendant. 

Upon the  consideration of thi. case agreed, h i <  Honor  declared him- 
self to be of opinion f o r  the  plaintiff, and judgment was entered accord- 
inglx. F r o m  which judgnlent the defendant appealed. 

92 
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S a u n d e ~ s  and  G i l l i a n ~  for  p la in t i f f .  
B a d g e r  cind 11'. H .  I l a y w o o d  for  defeirdant.  (117) 

RUFFIN, C .  J. I n  the recel~t case of R i t h n t o n d  v. T7a~zhooE, 38 
S. C.,  581, the opinion of the C'onrt n a s  piren that the proviso to sec- 
tion 3 of the act of 1806 had ill its purview only tlie case of a totai 
intestacy. I n  that opinion, and in what was said upon the point in 
H u r d l e  c .  Elliot, 73 S. C., 176. thrre has been an entire concurrence 
between the four judges TI-lio have last sat in the Court;  and i t  is not 
known that  any one who ever sat here entertained a doubt on it,  except- 
ing only from ~ v h a t  fell, as a dictum, from Jrrdqc ITenderson in S ta l l i ngs  
v. Xtul l iags ,  16 N. C., 295. I t  seenis liianifestly impossible to apply the 
p r o ~ i s o  to a case of partial intestacy. A parol gift of a s l a ~ e  cannot 
be called an  adrancement for the purpose of making i t  a good gift, 
unless, also, it is to be treated as an advanceinent by bringing i t  into 
l ~ ~ t c l i p o t .  This last is  the distinguishii~g property inherent in an advance- 
ment. I t  was not meant, by the act of 1806, to change the law of dis- 
tribution at all, neither in a case of total nor partial intestacy. So far  
from that, it  expressly refers to the l a v  of distribution, and makes it, 
as then existing, regulate, as an advancement, the par01 gift that was 
the subject on which tlie proviso operated. K o r ,  the statute of dis- 
tribution only makes gifts to cliildren by an intestate, in his lifetime, 
adval~cel~ients: and the intestate there spoken of is unquestionably 
one r h o  is n-llollg so. That  is  perfectly settled. C o w p e r  1 ' .  Sco t t ,  1 P r .  
Wnls., 1 1 9 ;  E d u u r d s  1 . .  F ~ e c m u i ? ,  3 P r .  Knis., -140. Then, a father 
111akes a d l ,  ancl there is a residue not disposed of by it,  neither a gif t  
in the nil1 nor one by deed or otherwi>e is to be accounted for in the 
distribution of the residue; i ~ o t  the legacy, because the act only speaks 
of gifts in the father's lifetin~e, and not the other gifts, because the 
act speaks of gifts by an  "intcstate," vi thout qualification; and, 
further, because the law could not intend that a gift by a father, (118) 
in  one mode. should be brought into hotchpot while a gift by him, 
in another mode, should not;  since, if it  were so, i t  ~vould p r e ~ e n t  that  
equality bet~vecn children ~vhicb  the law ~iiearii to establish where the 
father has not liiimelf created arl i~icquality. I f ,  then, this n-crc a gift 
of anything else but a .;lave, or if it  wrc .  n gift of a s l a ~ c  by deed, 
the donee rvould hold the tLi11g given, :md also ha l e  all equal sliare of 
the pcrsoi~alty not disl)o>ed of, as one of the ilext of k in ;  for ruch a 
case is not 11-ithin the qtatute of clistributiolis, properly sl)eaking, but 
the dirisioii is  made hy equity. u l ~ o n  its inaxini of equality, and the 
statute is t:rktii for a guide only in asccrtaii~ing the persons who may 
share;  and they take as if tlie residue had bcen actually given to them 
in the will. TT'alton 1 % .  Il'altoil, 1-1 Yes., 318; I l r o r ~ x  v. B r o w n ,  37 
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S. C'., 309. It folio\\., ~icccssarily, that  a gif t  of a *lave b r  parol can- 
not be within the act nlitw there is a will, because there is 110 lnotlr of 
making the donee arcoullt for  it as a n  adranccwmlt ;  for  it  i. iiiipos- 
siblc the Legislature should mean to exclude liiw from a share. of thr. 
surplus nliilc a donee of s l a ~  ey by deed, o r  of a n y  other th ing  nitllout 
deed, aud  a donee by tlie n i l l ,  would hc adit~itterl.  0 1 1  the contrary. the 
prol iqo rl~erely m e a i ~ t  tha t  the gift  in  writing, as  prorided f o r  in  the 
body of the act, and a p r m l  gif t ,  fol loxed by possesiio~l of tlie child 
unt i l  the death of tlie parent ,  should s tand oli the  m i l e  footing aq 
r r d r a ~ l ~ e l ~ l c ~ i t ~  ill t l ~ c  d i ~  i.011 of the ?state 11ot d i y ~ o s c d  of by the parelit. 
Therefore, if the 1)nrol gif t  be uot bo 11iade a s  to render it all advancc- 
Inelit which is to 11c acconnted for ,  i t  r a ~ l n o t  be an addralicement a t  all. 

T h e  peculiar prol isior~s of the ~ 1 1 1  i n  this cahe ca~illot a l ter  the law. 
Although the te>tator  o111y direct, a salc of land,  and  applie- the pro- 
ceeds of the <ale to his debts, and  doe, not dispose of his personnl prop- 

city expresil;v, yet he does so by i t ~ l ~ l i c a t i o l ~  of law. Hc did lioi 
(119) die irltcstate. S o  ad mini st ratio^^ could be granted of the e-tate. 

By appoint ing executors lie gires  the whole to them for  the 
p a y ~ u m t  of h i t  debts, and  the11 f o r  dlr- i~ion anlong his 11ext of k in  ns  the 
court of equity m a y  d i rec t ;  tha t  i~ to say, equal l>.  I f  this child h a d  
held hy deed, he  could iiot h a r e  beell col~lpclled to  bring tlif s l a ~  e into 
l~ctclipot ; and, convquelitly, the gift  by parol never becarlle ~ f l c ~ ~ t u a l ,  
arid tlie propertv \ cqted in the  executors. 

PER C11 R I ~ A I .  ;\finlicd. 

1. Where a debtor has been arrested cn  a (a. sa. a n d  given bond for h is  ap. 
pearanee a t  court under the insolvent debtor's act ,  and the sureties sur-  
render him and he  is  ordered into custody, the  ro??z~nittitu,' is  in execution. 
and the  sheriff has no power to discharge the  debtor out of prison of h i s  
own will and without the  order of the court .  

2. The ac t  of 1777, ch. 118, sec. 11, Rev. Stat . ,  ch. 190, see. 20, al ters the  l a v  a s  
i t  was under the  Sta tu te  4 Ed. III . ,  by giving the  action of debt for escape 
against  t he  executor of t he  sheriff, a s  well a s  to t he  executor of t he  
creditor. 

L 4 ~ ~ ~ . a ~ ,  from R O C  KISGH 121 F a l l  Terln, 184.3 ; D i d ,  -7. 
This  was a n  action of debt against tlie sheriff of Rocki l~g l ia~n ,  for  the 

sun1 of $28.3 for  the escape of o ~ l e  Jo ln l  F. Lar~e .  I t  was brouglit 
originally against the sheriff, and  upon his  death reT ix ed againi t  his 



admillistrator. It was tried u p o ~ ~  the plea nil t l ~ b r t ,  and 011 trial, the 
plaintiff produced the record of his suit and judgment against 
Lane in Rockinghain County Court;  a ca. sa. returned cepi  cor- (120) 
pus, and a boi~d with sureties executed for the debtor's appearance 
to take the benefit of the act for the relief of ii~solrent debtors. B y  the 
record it further appeared that at the return of the ca. sa. the suretics 
for Lane surrer~dered hi111 ill discharge of thei~iselves in open court, and 
that on the prayer of the plaintiff he was coim~~i t ted  by order of the 
court iuto the custody of tlle sheriff of the com~ty,  who, theri~ul)oii, took 
Lane again into actual custody. The p la i~~t i f f  thcn proved by a wit- 
rwss that the ordcr n a s  madc, and tlle sheriff took L a i ~ e  iuto his cus- 
tody about noon, and tliat in tllc e\cilir~g of the same day the said Lane 
-as going a t  large. 

Tlie d e f e n d a ~ ~ t  the11 1)rored that before he let Lane at Iarg-P 
Joseph Washburn, ill ope11 court, mtered into a recognizai~ce "whereby 
he acknowledged hi~llself indebted to the plaintiff ill the suin of $560, 
to be void on condition that J o h  F. Lane make his pcmonal appearauce 
a t  the next term of this court and stand to and abide by t11c ordcr and 
jlidgiuent of t h  court." 

Tlie d e f e n d a ~ ~ t  t l ~ e r e u p o ~ ~  i~~s i s t ed  that L m ~ e  was not c o l ~ n ~ ~ i t t e d  to 
his custody as in execwtioi~, and, secondly, that, if he \$as, he was 
entitled to be let a t  large up011 tllc security of Joseph Washburn'. 
recogr~iza~~ce.  But the court refused so to i ~ ~ s t r u c t  the jury, and directed 
them that  if they belimed the witnesses thc p la i~~t i f f  was entitled to :1 

verdict. Verdict and judgment for the p l a i~~ t i f f ,  and the defendmt 
appealed. 

S o  counscl for plaitltijj'. 
K e r r  and i l I o ~ e h ~ a t l  f o r  defcnrlut~t.  

RI'FFIN, C. J .  It is  v e 5  clear tliat the cor t~ t~r i t t i t~ t r  to the sheriff 
was in execution, :111d c o d d  be ill no otlicr way. The debtor had bee11 
already arrested oil a cw. sa., aud discharged out of custody u p o ~ ~  giving 
bond with sureties. 'I'l~e sureties surrendered him, accordiilg to 
the power given to t l~c in  ill section 9 of the i ~ ~ s o l r e n t  ac t ;  and (121) 
the question is, 111 what malllier and for wlmt purpose, when the 
creditor prays hi111 in c~~s tody ,  is he to be deei~icd in custody? Ccr- 
tainly not ill meant process, for there iq llollr surli in the case; and, 
therefore, 11e 111ust be ill 011 the execution, and there rcwain undcr the, 
order of the court until a full and fa i r  disclosure of his effects. aud hi.. 
discharge 11po11 t a k i ~ ~ g  the oath of insolvency after the necessary ~ ~ o t i c t ~ ,  
according to sec t io~~s  10 and 11 of the art. That  seeins to be the rlear 
meaning of the statute, and so the Court held in Il'illicrtns 1%. Floyd,  27 
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S. C., 649. I t  follows that the sheriff had no power to enlarge the 
debtor out of prison, of his own will and without the order of the court. 
I f ,  indeed, he might have done it at all he could riot in the way he did. 
The act requires a bond, with good and sufficient sureties, conditioned 
for the debtor's appearance at the court to which the execution shall be 
returnable ; and in  each particular this security is different. 

I t  is to be noted that the act of 1777, ch. 118, see. 11, alters the law as 
i t  was under the statute 4 Edw. III., by gir ing this action against the 
executor of the sheriff as well as to the executor of the creditor. 

PER CURIARI. K O  error. 

Cifed: T'eal Y. Flake,  32 S. C'.,  420. 

WILLIARI L. CHESSON v. JOHX C. PETTIJOHN. 

Where one consideration is  mentioned in a deed, and others referred to, 
though not specified, t h e  lat ter  may be proved by parol. 

- ~ P P E A L  fro111 % 7 % ~ ~ ~ ~ ( ; ~ o ~  Fall  Term, 1845 ; xrr~r/~y, 8. 
This was an action of corenmt  brought b? the plaintiff against the 

defendant upon a corenant of quiet enjoymei~t corltaincd in a 
(122)  deed from the defendant to Frarlkliii F. Fagnrl for all u~ldivided 

half of a tract of land on the Roanoke R i w r .  The consideration 
recited in the deed was more than sufficient to corer the alnouilt of 
darnageq c l a i ~ n ~ d  ill thi; suit. The plairitiff, after  p r o d ~ ~ i ~ l g  ill evidence 
the coiir-eya~ice from the defendalit to Fagan, shon-cd a deed in t r w t  
f ~ o m  Fagan to David C. Guythcr, reciting the consicleratio~l of $1  and 
the indebted~iess of the said Fapa11 to divers person., a n i o u n t i ~ ~ g  to 
about $4,000, as thc con~ideratio~r of the conr-evanc~ by nhich deed the 
s i id  land and other real and personal estate ryere conveyer1 in fee to 
Guather as a trustee for the benefit of the creditors of Fagan. Guy- 
ther, the truqtee, conreyed the same fund by a deed to the plaintiff, in 
nhich it v a s  recited that the deed mis  made "for the consicleration of $1 
and for other considerations me thereunto moving." The plaintiff then 
s h o ~ e d  a valid title to the same ln i~d outstanding in tlic heirq at law of 
one Erioch R a p e r .  by w h o n ~  he had hccn evicted preriouslg to the 
com~nencement of this suit. The plaintiff offered to prove that, in addi- 
tion to the con~iderations mentiot~ed in the deed from Guotlicr to him, 
he paid the sum of $625 by crediting that amount upon a judgment he 
had against Fagan. This eridmce was objected to on the part of the 
defendants, but lws  received ba the court. The  eridence the11 prored 
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that  other land besides that conveyed by the defendant E'agan with war- 
ranty was conveyed by the deed from Clliesson, and there was coi~flicting 
evidence of the nature of that  which was conveyed by tlie defendant to 
Fagan which i t  is unnecessary to state. The  defendant's counsel in- 
sisted tha t  the deed from Uuyther to Chesson showed that  Chesson had 
obtained the title to the land which was sold to Fagan, under an  execu- 
tion sale of the property of Fagan previously to the conveyance from 
Guyther to him, and that, therefore, the consideration paid by Chesson 
when he took the deed from Guyther constituted no part of the considera- 
tion which was paid for the title; and that, if it did, recovery for 
n larger amount than the pecuniary consideration mentioned in (123) 
the deed to the plaintiff could not be effected. 

His  IIorior overrnlcti the objection and directed the jnry to asscss 
damages for the plaintiff not exceeding tlie considerations paid by h im;  
that  these damages should be conimensurate in amount with the value of 
the premises conveyed by the defendant to Fagan, from which the plain- 
tiff had been evicted. 

There was a verdict for the plaintiff, and a rule for a new trial on the 
ground of improper testimony admitted to prove the considerations in 
Guyther's deed to Fagan. The rule nTas discharged, and judgment being 
rendered for tlie plaintiff, the defmdant appealed. 

H e a t h  for plaintif f .  
A. Moore f o r  defendant .  

DANIEL, J. The defendant obtained a rulc for a new trial in this 
case because the court permitted the plaintiff to prove by parol that the 
consideration of the conveyance of the land from Gugthcr to him was 
for more than $1. The  consideration mentioned in the deed is $1 "and 
for other considerations me thereunto moving." I n  Jones  v. Sasser, 
18 N. C., 452, this Court said that  if one consideration is specified in 
the deed, and others referred to in general terms, i t  is  competent to show 
them forth in evidmce. We tllink that thc testimony was properly 
admitted, and that  the jndgmcnt nluqt be 

PER CTTRIAM. Affirmed. 

Cited: Credlc 1 % .  Carrawan., 64 N. C., 425. 
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1. I t  is a well established rule that the loss or destruction of a conveyance may 
be proved by a party to the suit as a ground for letting in to the jury the 
secondary evidence of a copy or other inferior evidence. 

2. But the court never intended to relax the general rule that the best evi- 
dence must be produced beyond the plain necessity of the case, or where 
it did not appear clear that the higher evidence was not accessible to the 
party. 

3. The loss must, therefore, be proved by the person in whose possession the 
conveyance is presumed to be. 

4.  But if a party who is prima facie presumed to have possession of the origi- 
nal deeds of his grantor, because he bought with special warranty, swears 
that he never did have the originals, his evidence is not sufficient to 
establish the loss, as the presumption is, in that case, that the grantor has 
them, until rebutted by such grantor's oath. 

APPEAL from CI IATHA~I  F a l l  Term, 1825;  Dick, J .  
Ejectrt lent,  i11 which the  plaintiff declared on  the  demises of J o h n  

O'Rorke and Elizabeth, h i s  wife, J o h n  Louis Gutliric and Joseph Harper .  
011 the  t r i a l  the  plaintiff gave i n  e r ide i~ce  a g ran t  niade ill l 7 h 8  to one 
JTilliani F in ley  and  a certified copy of a deed made i n  the same year  to 
one Samuel Guthrie, and  proved that  S a n i ~ ~ e l  Guthr ie  died about for ty 
years ago, leaving three c1Gldren-Tillia~n Guthrie .  Jol in  IT. Guthrie, 
a n d  Elizabeth Guthrie, h i s  heirs a t  l a w ;  that  tlie said TTillianl Guthrie  
died many  years  ago. leaving t ~ o  infant  daughters, who shortly after- 
wards died unniarried and  without issue; tha t  aftern-ards, i n  1821, tlie 
said J o h n  R. died, l ea r ing  the  said J o h n  J u l i u s  Guthrie ,  tlien a n  infant  
of tender years, his only child and  heir  a t  law, and  tha t  iiiore t h a n  twenty 

years ago the said Elizabeth intermarr ied with the said J o h n  
(125)  0 ' ~ o r k e .  T h e  plaintiff tlien g a r e  i n  evidence a power of a t tor-  

ney by which the  said J o h n  O'Rorke and  Elizabeth, his wife, and  
the  said J o h n  J u l i u s  Guthr ie  appointed Robert TV. Haywood their  attor- 
ney to sue f o r  a n d  take possession of all  lands belonging to thein i n  Chat-  
h a m  County, a n d  to sell a n d  convey to Joseph H a r p e r ,  one of the  lessors 
of the plaintiff, the  premises nientioned i n  the declaration, which he  did, 
by deed dated 22 X a r c h ,  1843. This  last deed contained only a corenanr 
of special v a r r a n t y  against the  grantors  and  their  heirs and  those claini- 
ing  or  to  claim under  them. 

T h e  defendant objected to the  ad~iiissibility of the  copy- of the deed 
from Finley to Saniuel Guthrie .  C p o n  this objection being made, the 
said Joseph H a r p e r  swore that  the original n a s  not i n  his  possession or 
power, and  that  i t  ne re r  h a d  been ; that  when he  purchased t h e  land  of 
Haywood, the  attorney of the other lessors, he  received f rom h i m  the  
copy now produced, and ~ v h i c h  h e  then supposed to be the original deed; 



S. C.] D E C E M B E R  T E R N ,  1843. 

that he did not d i v o ~ e r  it was onl? a copy until the last term of the 
court ;  that he t11e11 reque.ted Haynood to search for the deed; that  he, 
hiiuself, had endeal ored to find it by inquiri i~g of a person wit11 whom 
Samuel Guthric was well acquainted and wed  to transact business 
respecting his lands, but could not discox-er it. Mr. ITaynood being also 
sworn, deposed that whel~  he received the poner of attorile- he received 
also from the parties, as he iupl)ovd and as the? alleged, all the papers 
relat i i~g to tlwir land>, and, anlongst others, the said copy, nllich a t  the 
time was supposed to br an origiilal deed; that tlle contrary was not 
di+corered till tlle lait tcriu of the court; that  sillre the11 he had applied 
to Mr. O'Rorke and his wife, and wit11 then1 had searched their papers 
for the deed. hut it could not be found. and lie had no doubt the deed 11-as 
either lost or deqtroged; that John  Julius Guthrie had eiitered early 111 

life into the n a r d  .en ice, mid  as still an officer ill tlw Iiax-y, and absent 
from the State;  that he had nri t ten to the said Guthrie. and had 
p r o c ~ ~ r e d  a friend to apply personally to him. for information on (126) 
the subject, a d  had received for  answer that he had 110 such 
deed, and knew nothing of i t ;  that the raid G u t h i e  n.as on his way to thi.; 
State since the last tern1 of the court, n h c ~ ~  Ilc was met at Xorfolk bv 
orders from tlle I)epalt~neilt which compelled hi111 to go to sea;  but that 
he, H a p  cod, had not made an!- personal applicatioi~ to tlle said Guthrie. 
The plaintiff also called 1\11.. Guntrr ,  the ~cgis ter  of the county, n h o  
produced tlle register', l ook, coi~tnining the 1.egi.tratio11 corresponding 
esactlg with tlle copy. By the book and tlle copy it appeared that  the 
deed was pro1 ed 1 efore Jiidgc Killianis oil 2 1  June,  1788. X r .  Gunter 
a lw  deposed that lie had made diligent search fol the deed in his office, 
and it was not to t c  found. The copy nn,, on it% face, a very old paper, 
mid was certified 117 Jehu T l ~ o i l ~ p ~ o i l ,  nllo Tvaq the register many 
years ago. 

Thr  dr fe ida~t t ' s  coul~sel still inii>tcd that the plaintiff had not suffi- 
cieutly accounted for the  ionp pi-oduction of the origiiial, and moved for 
a nonwit. TTiq H o i ~ o r  ~'eqer~ecl thc question, and a verdict having been 
~eildered for the l)laii~tiff, the court, npou the 111atter rcwrved, qet aside 
the r-edict  and d i r cc~rd  n ~lonrllit to be entered. From thiq judgnellt 
the plaintiff appealed. 

RT-FFIS. C1. ,T. It i? a well established exception to tlle general rule 
nhich requires the production of the original as the best evidence that 
the loss or deqtniction of an original deed of conrcyaace map be proved 
to the court bv the party to the wi t ,  as a for letting in to 
the jury the secoi~dary evidence of a copy or other inferior evidence. 
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The casei cited by the plailitiff'i counvl show that the exception was 
early al lo~ied in this State. Ulanto7i L .  Xzller, 2 S. ('., 4 ;  Purl, 

(127) v. C O C ~ ~ C I I Z ,  ib id. ,  -110; -\ ~cliol\on 2 ' .  IIlll~crrd, 6 S. C., 270. I n  
the later case of Smith t. TT7ilson, 18 IT. C'., 40, the principle of 

those caqes 11 as explained and fully recwg~liztd, and, moreover, a decision 
h j ~  the Supreme Court of the rnitccl S t : l t ~ ~  c i t d ,  I)y nllicli it  appears 
probable that the same exception ii: held to be law thronglioiit this coun- 
try. Ta?jZo~ 7 % .  Riqp, 1 Peter., 591. The rcgistry lav s nhich pre! ail 
universally, v e  beliere, in the United State?, tent1 \ c ry  iriuch to diminish 
the danger of imposition under t h e  deci s1or1.. ' 

But the eoults h a ~ e  nerer lo-t iigllt of tlic -onntl gericral rule, nor 
intended to relax it beyond the p l a i~ i  riecessity of the raw. or nhere it did 
not appear clear that the higher evide~ice n as riot accesiible to the partv. 
Hence, the same old cases require that the deetiuction or loai of the sup- 
posed deed should he proT ed by the oath of the person in ~ ~ h o i e  cn~ tody  
i t  is prewmed it iq, and that  the party to the quit should s m a r  that he 
has it not in his  pon elf, and does not knon where i t  is. Nothing less can 
raise a reasonahle hclief in the mind of the judge that the instrument is 
not in the party's power; that  is to say, either in his possession or that 
of sonie person from nhom its production could he coerced. One pcrcon 
cannot snear for another that he has not the deed. There are licre tllrec 
sereral demises, and the verdict is taken generally for the plaintiff: and 
only one of the lessors of the plaintiff, Harper,  made an affida~it, aud he 
states nlerelg that he nerer had the original deed, and does not know 
where it is. To the same effect is the qtntclnent of the attorney in fact 
of the other lessors. H e  can oldv say that  he was informed b~ his prin- 
cipals that  they did not know where it nxs,  and that he bc l ic~ed from 
that information that the derd \ \ah 1o.t. But al t l~ongh thc nitiieqs iiiav 
so believe upon ~ u c h  information, the C'ollrt cannot ,ji~tlicially declare it 
upon the strength of such declaratinrt~, inawlucli :IS they were uot rilatle 

on oath. The  races require that thosc p c r a n i  choilld qn-ear for 
(128) themvlveq. But it ~ ~ o u l d  111ake no diffrwrlr~c c ~ e n  if TIarpcr.'s 

r re re the only dcmisc. Tt i i  true, inas~lmcll a i  thc con\cvance 
to him iq nit11 y>ecial warranty, that he iq entitled to the original, and. 
therefore, pre-rimed, in tlic firqt i n ~ t a ~ i w ,  to have it. TTiq oath, conre- 
qnently, is, p ~ i l l l f l  fac ie ,  sufticierit to p row tlic. lo<$. a. it is intli-pe1isable 
for that purlxxe. But nhen lir w e a r s  that  in far t  he did not recr~irc it 
fro111 the percons fro111 nho111 he p u r c l l a ~ ~ d ,  v h o  had the richt to thc 
cuctod~- of it before him, the pres~lmption then remains that those persons 
hare  it,  until rebutted hp their oathq. Therefore, the Co1n.t aprccq wit11 
hiq Honor. that the abwice of t l i ~  dred from Finlev tn Gvthrie ~ i n q  not 
sufficientlp accoimted for, ant1 the judgnie~tt nnist he 

PER CURIAX. ,Zffirnl~cl. 
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Cited: Wylie v. Srnitherman, 30 N. C., 289 ; Hnrven. v. Hunter, ihid., 
466; Justice u. Luther, 94 N. C., 798; Gillis v.  R. R., 108 n'. C., 448; 
Avery u. Stewart, 134 N. C., 291. 

1. A covenant by one for himself and his heirs to stand seized to an use in 
futuro, as, for instance, on his death, is good in law. 

2. A., by deed poll, in consideration of love and affection, conveyed to his son 
B. and grandson C. certain lands, with the usual habendurn and tenendum 
clause, and then follow these words: "and furthermore, we, the said B. 
and C., their heirs and assigns, are not to interrupt the said A. during his 
lifetime on the said premises, by them terms I have hereunto set my hand 
and seal," etc. Held, that this was a covenant by A. for himself and his 
heirs to stand seized to the use of B. and C. and their heirs on his death, 
and that, therefore, the statute of limitations could nat commence run- 
ning against B. and C. and their heirs until the happening of that event. 

APPE \L from TYRRELL Fall  Term, 1846 ; -Vanl!j, J. 
Bjectment. The  plaintiff showed the title i11 his lessors, Thomas 

Weatherly, Jr . ,  and Thomas Weatherly, son of John, under a deed from 
Thomas Weatherly, Sr., executed in January,  1821. It was ad- 
mitted that  the defendant was in  possession. (129 ) 

The  defendant relied upon a color of title and seven years actual 
occupation of the premises in dispute, between 1828 and 1839. Thomas 
Weatherly, Sr., died in the latter part  of 1838. I t  was admitted that  
Thomas Weatherly, the son of John,  was protected by infancy from the 
operation of the statute of limitations, and that a moiety of the lands had 
been heretofore recovered in his behalf; but it was insisted that, under 
the dced of J rnunry ,  IF21, t l ~ c  pail tees would have a right of po~seqsion, 
a t  least against all except the gra~rtor himself, and that  Thornas Weath- 
erly, Jr., being under no disability, was barred by the possession of the 
defendant. 

A verdict for  the plaintiff was submitted to, subject by agreement to 
be set aside and judgment for the defendant to be entered, as upon a non- 
suit, in caqe the Court shonltl think, i n  construing the dced of 1821, 
the ?aid Thomas Weatherly, Jr . ,  was barred by the statute of limitations. 

The  following is  a copy of all the parts of the deed material to be 
recited in this case : 

This indenture, made this day and year of our  Lord between Thomas 
Weatherly, Sr., of the county of Tyrrell, of the one part, and Thomas 
Weatherly, Jr . ,  and Thomas Weatherly, son of John,  of the other part, 
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witiiesseth: The said Thomas Weatherly, Sr., as well for a i d  in con- 
sideration of the good-will aiid lore and affection which I have and 
beareth unto the said Thomas TTeatherly, J r . ,  lily son, and Thomas 
Weatherly, my grandson, as also the better maintenance and preferment 
of the said Thornas Weatherly, J r . ,  arid Thomas Weatherly, lily grand- 
son, hath given and granted, aliened, eiifeoffed, and corifiriiied unto the 
said Thomas Teatherly,  J r . ,  and Thoinas Teatherly,  lily graiidson, all 

that  messuage," etc. (here the land is described) "contaiiiing 100 
(130) acres, more or lesz, to be equally divided betweell Thonias Veath-  

erly, illy son, and Thomas Teatherly,  my  grandsoil" (here follows 
some liniitations in case of the death of the grantees vithout issue), "and 
all the estate, right, title, interest, property, claim and denland what- 
soever, of hi111, the said Tlioiiias Reatherly,  Sr., of, in, and to the said 
messuage, tenement., land and prenlices, and e lery  part and parcel 
thereof, with the appurtenances, and all deeds and writings concerning 
the said preniiqes, now only ill the hands and custody of the said Thomas 
Weatherly, Sr., or  which he may get or  come by without suit in law. 
To ha\  e and to hold the said nlessuages or tenemexits, lands and preriliseq 
hereby given and granted, or  ~iientioned, or intended to be mentioned, 
given and granted unto the said Thomas Weatherly, Jr . ,  and Thoinas 
Weatherly, my grandson, their heirs and assigns" (then follom a clause 
of warranty) ; "axid, furthermore, ~ e ,  the said Thonlas T e a t h e r l ~ ,  J r . ,  
and Thomas Keatherly, my grandson, their heirs and assigns, are not to 
interrupt the said Thomas MTeatherly, Sr.,  during his lifetime on the 
said premises. By them terms I have hereunto set my hand and seal, 
this 1-1- January,  1821. T ~ o x i s  WEATHERLY. [SEAL.] 

The court was of opinion that the deed in question did not contain a 
reservation to himself by the grantor of a life estate, or, indeed, any 
estate 11-hatsoe~er in the land, but a mere engagement on the part  of the 
grantees, upon accepting the deed, that  they would not molest the grantor 
in his occupation. The court mas, therefore, of opinion that the statute 
of limitations began to run, as against Thomas Weatherly, Jr . ,  with the 
beginning of the defendant's occupation, and that the said Thomas was 
barred by the statute. 

I n  conforrliity to this o p i ~ ~ i o n ,  a judgrnent as upon a 11011wit nas  ren- 
dered, arid the plaintiff appealed. 

(131) H e a t h  for plain t i f f .  
S o  counsel  f o r  d e f e n d a n t .  

DAXIEL, J. I n  construing the deed mentioned in  the case, the judge 
was of opinion that  Thomas Weatherly, Sr., corenanted to stand seized of 
the land to the use of his  blood relations, the lessors of the plaintiffs; 

102 
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and that the possession was iinmediately transferred to the use by force 
of the statute of uses; and that, therefore, the statute of liniitations 
began to run, by the adverse possession of the defendant, in 1828, which 
being continued for niore than seven years, under a color of title, before 
this action was brought, tolled the entry of the lessors of the plaintiff. 
We do not agree with his Honor. I t  seems to us that it is a covei~ant by 
Thomas Weatherly, Sr., for him and his heirs to stand seized to an use, 
in futuro, to wit, on his death. Such a covei~ant is good in law. Doe c. 
Whittingham, 4 Taunt., 2 0 ;  Roe v. Traz~n~ars,  Willes, 682, 2 Wilson, 75. 
The following clause in the deed poll, made by the corenantor, induces 
us to say that the use to the covenantees was to be a future one: "A11d, 
furthermore, me, the said Thomas Weatherly, Jr., and Thomas Weatherly 
(my grandson), their heirs and assignees, are not to interrupt the said 
Thomas Weatherly, Sr., during his lifetime on the said premises. By 
them terms I have hereto set my hand and seal." The deed is obviously 
one executed by a person inops consilii. I t  is ungrainmatical and in- 
artificial from beginning to end, and in the clause quoted, the language 
changes the person of the speaker four times. But being a deed poll, the 
covenantor in truth is the only speaker; and the plain meaning is that 
he declares that although he covenants to stand seized to the use of his 
son and grandson, he is not to be so seized during his life, but that for 
that period he is to stand seized to his own use. That is the obvious 
intention of the parties, and, therefore, i t  is to govern in the construction 
of the deed. The covenantees never before had a right of entry, 
for i t  did not exist until the death of the covenantor, as the use (132) 
then sprung to them, and the stat~lte then executed the possession 
to it and converted it into a legal estate in fee, if there was at that time 
any person seized of an estate of inheritauce to serve the use. The 
inheritance, in the meantime, remained in the covenantor, his heirs and 
assigns, who were to ailswer to the prccipe of others arid perform the 
feudal duties until the use sprung up for the benefit of the covenantees. 
Watkins on Convey., 145. An use can never be turned into a legal 
estate by force of the statute, unless there be a person at the time the 
use springs up, seized of an estate in the lands to serve the said use. 
1 Saunders on Uses, 231. And there must also be privity of estate; for 
he who comes in in the post, as the lord by escheat, disseizor, abator, 
intruder, or one who comes in paramount the pcrson limiting the use, 
as a disseizee, or a person entering for a condition broken, shall not be 
subject to the use. And there must, also, i t  seems, be a privity of person, 
for a purchaser without notice of the use shall not hold charged with the 
future use. 1 Fearn, 479;  Watkins (ed. by Preston), 141; Cornish on 
Uses, 130; 1 Co., 122, 139. But this last principle or doctrine (privity 
of person), says Mr. Preston, is only applicable to trusts as distinguish- 



IN T H E  SUPREME COURT. [28 

able from uses, and possibly to future uses to arise by means of a cove- 
nant to stand seized, or a bargain and sale as distinguished from a con- 
veyance to uses. Ibid.  I t  is stated iil this case that  the defendant is i n  
possession under a color of title; but it is not stated how or from whom 
he derived his title. I t  may be that  he, by a n  innocent eonvepnce, 
derived i t  from Thomas Weatherly, Sr., his heirs or  assigns; if he did, 
he is privy in estate with the original person who was seized to the future 
use of the covenantees. I t  may be that he is  also privy in person, that  is, 

had knowledge of the future springing use to the c o ~  enantees; if 
(133) he is placed in  this situation, he cannot be heard to raise, in his 

defense, the act of linlitations, but the future use in the coue- 
nantecs would be so knitted to his se izh  as  that the statute TI-ould ouerate 
and execute the said use vlien it arose. It may be that the defe~~dai i t  
derives his color of title i11 the post, and then he, of course, can never be 
considered to be seized to the uqe of the p revn t  lessors of the plaintiff. 
But, like every other person v h o  sets up the statute of limitatioll& it laid 
on the defendants to show the fact. x-hich nut i t  in motion. So, like- 
wise, if lie claims any benefit from beilig a disseizor, lie must establish 
clearly that  he was a disseizor; for the court ought not at any time to 
presume a disseizin, and much less \\ill  it be done now, ~vlien we know 
that  seldom, if ever, any othcr mode of couveyance is uqed than an inno- 
cent one operating under the statute of uses. r e  think. therefore, the 
judgnlent should be reversed, and j~ tdgn~c~n t  qhould be entered for the 
plaintiff on the verdict. 

PER C C'RIAII. Reversed. 

Cited: Cobh v. IIincs, 44 X. C., 347;  Rinrnicl 2,. Pcrk in~ ,  63 S. C., 
283; Savage z>. Lee, 90 S. C., 323. 

JOHN LIGON, ADIIIKISTRATOR OF GREES TV. LIGON, V. JEREMIAH DUNN. 

1. In  a n  action on a bond, one who is a n  obligor, but who is not a party to the  
action, may be examined a s  a witness for the defendant, his coobligor, 
and more especially when the defendant had executed a release to the 
witness. 

2. A plea of accord and satisfaction to a n  action on a bond is not good unless 
i t  avers a n  acquittance under seal. 

3. The acceptance by the obligee of a bill of exchange in discharge of a bond 
will, in a n  action on the bond, support the plea of payment. 

(134) , l r p ~ a i ,  from TIT \ICE F:dl Tenn,  1845 ; iqc t t l c ,  J. 
Debt on a qingle bond, in which the defenda~it rclicd on the 

plea of payment. There lT7ai a rrrdict for the defendant, on vhich  judg- 
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ment was pronounced, and the plaintiff appealed. The case is presented 
by the following bill of exceptions : 

23e i t  remclnloercd, that 011 the trial of the issues between the parties 
aforesaid, before th r  ITol~orable Thornas Scttlc, judge as aforcs lid, the 
plaintiff produced, proved, and gave in evidence a writing obligatory 
of the defendant and one Allen I). l'unil, dated 20 February, 1836, 
whe:~by t h y  became bound to pay Green W. Ligon, the plaintiff's 
intestate, six nior~ths after tlie date thereof, $1,000. 

And thereupon the defendant, in support of his plea of payment, 
offered to prove that  i n  May, 1836, tlie said Allen D. Dunn procured in 
Mobile, from a bank there, a bank check or draft  on the Merchants Bank 
of New York for $1,000, and sent the same to the defendant for the 
purpose of discharging the said bond; that the said check mas received 
by the defendant, and by him, in the month of June  following, was 
delivered to the said Green W. Ligon in payment of the said bond, and 
was by tlie said Green so received and accepted, and that tlle said Green 
afterwards, on the 20th of the mine nlonth of Juue,  negotiated the said 
draft  or  check with one Ricliard Smith, a t  par, and received tlie cash 
therefor; whereupon the plaintiff objected to the said proof, because, 
if made, i t  mould iiot establish a paymelit, but an accord and satisfaction 
only, and, therefore, was inadnii~sible arid irrelevant under tllr defend- 
ant's plea of payment; which objection his Honor overrnled, and 
allowed the said proof to be offered, and the plaintiff, by his said 
counsel, excepted. 

Amongst other witnesses then called by the defendant was the said 
Allen D. I )u i~n ,  to whom the defendant had executed and delivered a 
full and general release, when the plaintiff's counsel objected that  
the said Allen, although released by the said defendant, was not (135) 
a competent witness in his behalf i n  support of the said plea; 
but the iudae overruled the said objection and allowed tlie said Allen ., - 
to be sworn and examined, and the plaintiff, by his said coxnsel, esccpted. 

And tllereupon the defendant, h a v i ~ ~ g  proved the said inatters by hiin 
so offered to be proved, the plaintiif's connqel prayed the judge to in- 
struct the  jury 11;at the mnttcry so p ~ o ~ r d  did n i t  support tlie said plea 
of paynlent, and that  the jury ~houlrl find the issue joined tl~ercoii 
againrt the defendant, which instruction tlie judge refused to give, but, 
on the contrary, instruc.ted the jury that the said matters did support 
the said plea, and that  they ought to give their verdict on the said issue 
for the defendant; to which refusal and instruction, so given, the plain- 
tiff, hp his said counscl, excepted. 

.\nd a t  the request of the plaintiff'r said counsel, thc said jndqe did 
sign a11d seal thiq hill of exceptions, containing the said several niatters 
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and the exceptions so taken as aforesaid, pursuant to the statute in such 
case made and provided, on the said first Xonday after the fourth Mon- 
day of Septeiuber, 1645. THOMAS SETTLE, [SEAL] 

T I ' .  11. Hayzcood for plain  f z f .  
Badger  and h'uunrlers for ciefendar~t.  

Sasrr ,  J. \Ye concur TI-ith his Honor on all the points to ~vhicl-1 the 
plaintiff has excepted. Allell liulin was H competent witness. Although 
an  obligor to the luond on ~111ich the action is brought, yet he is no party 
to this suit. I f  the plaintiff fail, it  leaves him still open to his artion, 
arid if he succeeds lie might LC liable to the defendant either for contri- 
bution or for costs. Hut the release remores that difficultv. and renders 

b ,  

him a coiiipeteiit mitness, being entirely n itliout any interest in tlie mat- 
ter, except his responsibility to the plaintiff. This point is 

(136) directly decided in ,Iloffit c. C;u~?zcs, 23 S. C., 159. 
\Te see no error in tlie receiring of the eridellcc relative to the 

bank draft nor in the charge as to its effect. V e  think the eridence was - 
both relevant and sufficient to sustain the issue on the plea of payment. 
The objectiou on the part of the plaintiff cannot be sustained. The evi- 
dence could not have supported the plea of accord and satisfaction. I f  
it could not avail the defendant under that  of payment, it could not avail 
hini a t  all under any other. The action is on a specialty-a bond for the 
payinent of so much money. I t  is a rule in pleading that as the plain- 
tiff's action niust have all things that are necessary and essential to sup- 
port it ,  so the defendant's bar must be substantially good, and if the gist 
of the bar be bad, it is not cured by a verdict in favor of the defendant. 
At comrnon law a single bill could not be discharged by payment alone; 
the obligation still remained in force, for it could be dissolved only by 
an instrunlent of as high character as itself. Badern ligartzine, quo  l iga-  
t u r ,  was the maxim of the common lan-. Plat t  on Covenants, 591. I f ,  
then, a defeiidant to a suit on such a bond had pleaded payment. witliout 
setting forth an acquittance, and the jury had found a verdict for him, 
he could ha1 e had no judgn~ent, because the acquittance being the gist of 
the plea, it mas bad without it. 2 Tidd's Pr . ,  0 2 1 ;  6 Coke, 43. And 
the rule is the same in pleading accord and satisfaction; and for the 
same reason, it rnupt be pleaded to he by deed. P la t t  on Covenants, 592 ; 
2 Will., 56. Preston r .  Christnzass. That  was an action of debt on a 
single bill; the plea, accord and satisfaction. The  plaintiff demurred, 
and for cause of demurrer showed that the plea did not set forth it was 
by deed. On the argument, the Court sustained the demurrer, and say: 
"This being an  action of debt, on an obligation without any condition, 
satisfaction must be pleaded by deed." They rely upon 6 Coke, 43. 

The conmion lam, as  to the plea of payment, remained until 
(137) the fourth year of the reign of Queen Anne. I n  that  year the 
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right to plead payment to such a bond was established by a n  act 
of Parliament. Section 12  of that act gives that  plea. Before the pas- 
sage of that  statute the acquittance under seal was the discharge; the 
money paid, tlie consideration for it. The statute of Anne, however, 
makes no nieritiori of the vlea of accord and satisfaction; it still remains 
as a t  common law, and must Ee ~ l e a d r d  with an acquittance. Here. 
there was no acquittance; the defn~daii t  could not have nlcaded accord 
and satisfaction, and could arai l  hi~nsclf of tlie matters in discharge only 
under the plea of payn~ent,  and that uilder the statute of Artne:  he 
eridence, then, was pertinent to the issue joined under the plea of pay- 
ment. Was i t  sufficieiit to sustain the plea? Did the matters found 
amount to a payment of tlie bond? We think they did. The bond is a 
single one, dated 20 February, 1836, and payable six nionths thereafter. 
I11 the month of June, before the obligatiou b e c a ~ ~ i e  due, the defendant, 
with a view to discharge, transferred to the plaintiff a bank draft, which 
was received by him in paynient of it, and-in the course of a few days 
the holder negotiated it at par, and receiwd the cash in aniourit eqnal 
to the bond. Why is this not a payment? A payment, i t  is said by 2 
Stephens, Pl., 716, may be made in money or its equi~alent .  Ailid Mr. 
Chitty, in his treatise oil Contracts, 750, states that  payment may be in 
nloriey or in goods when the latter are received a t  an agreed value. Thus 
if A. hold a bond on B. for $100, aud the latter deliver to the former a 
horse, valued by the parties a t  that sun], and the horse is  received in  
discharge of the obligation, it is  a payment, although the horse may die 
the day after  the delivery. Payinent may be made, also, in a bill of 
exchange, o r  a pron~issory note, though the receipt of neither is  in itself 
a payment, for  neither is money. But if receired, and the creditor do 
not use the necessary diligence to get it paid, the defendant will 
get discharged. 2 Steph. PI., 232, and the cases there referred (138) 
to. When a t  the time of the transfer it is agreed between the 
parties that  the draft  shall be received in payment, i t .  will discharge 
the debt as  a payment. M a y ~ r  1 1 .  Xias,  1 Ring., 311; Chit. on Con., 767. 
And that whether the creditor receives any money upon it or  not, pro- 
vided the note or draft  be what it purports to be, genuine, and there be 
no fraud. 2 Starkie, 186. Kor  is it  neressary to show, in so marly 
words, tha t  the creditor did receive it as  payment. I n  the case from 
1 Bingham the agreement was inferred from circumstances. The  action 
was brought by the plaintiff, as aqsignee of a bankrupt, against the 
defendant, to recover the value of goods sold and delivered, and which 
were to be paid for i n  cash. A brother of the bankrupt called on the 
defendant for  payment, who paid him some money and a dishonored 
bill, upon which the bankrupt was acceptor. This  the brother at first 
refused to take, but upon its being thrown down by the defendant, he 
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took it  u p  a n d  carried it to the  bankrupt ,  ~ v h o  received and  never re- 
turned it. T h e  Court observed " V a s  the  bill accepted in p a y m e n t ?  It was 
thrown down and  perhaps rejected, but it  was then taliell ul) and c~a1.1ieil 
to  the bankrupt ,  who retained i t ;  i t  was, therefore, a paynierit." 

R u t  the c a w  before ui doe> not rest -imply upon tlic f :~cr  t1i:rt the 
d ra f t  was r e c e i ~ e d  ill Ilar 11le11t by the plaintiff;  thcre is th i<  additional 
and most important  one :  T h e  plaintiff i c tua l ly  rcceixed the ful l  uljlount 
in  cash. It is tnle, the money was rwei red  by  liim M o l e  the bond fell 
due, and i t  n a s  not, s t r ic t ly  speaking, a payment at tha t  time. Thr bond 
does not, by  it3 terms, authorize a pa>ment  before 20 Alugu.t. T l i p  

money, \ \ l ~ c n  recei\-ed I)? the plaiiltiff, was  received to hi;  o n  r l  ukr2. arid 
n h e n  the  bond carrie to maturi ty ,  the nionev being i n  hi; harid\. t h r  
obligation v a s  discliarged. 

PEE C L  R I ~ I I .  S o  crror .  

(139 1 
JOSEPH GREEN v. JACOB COLLINS, ADXIXISTRATOR, ETC. 

1. The Superior Courts, when an appeal is taken to the Supreme Court, should 
only state so much of the evidence as  raised a question of law a t  the trial, 
and then the opinion prayed and given thereon, with simplicity and pre- 
cision. A report of the whole trial below is out of place in the case to be 
sent to the Supreme Court. 

2. Where a devise or bequest is, after sundry clevises and bequests, "all the 
remainder of my estate I leave to my wife, Elizabeth, to he divided among 
my children as  she thinks proper," and she is appointed executrix of the 
testator's will: Held ,  that no beneficial interest passed to her by this 
bequest or devise, in the remainder so disposed of, but she only took i t  in 
trust for the benefit of her children and to be divided among them. 

3. The court before whom the case was tried erred in  declining to advise the 
jury, unequivocally, as  to the proper construction of the will upon which 
construction a material question in the cause necessarily arose. 

4. Only those things in which a person has a beneficial interest are assets, and 
not those which he holds in trust for another. 

5. An agreement between counsel that, in an action at  law against an executor 
or administrator, the jury may inquire as to equitable as well as legal 
aseets, must be incperative a t  law, as the court cannot assume a jurisdic- 
tion which the law does not confer; and, moreover, there is an essential 
distinction betx~een the nature and application of legal and equitable 
assets. 

6. A court of law knows nothing of trusts, except so far as  they are brought 
within its jurisdiction by statute. 

108 
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7. An executor or administrator is not answerable in a court of law as  for a 
deuastavit in relation to equitable assets, unless so far as these are af- 
fected by the act of 1836, Rev. Stat., ch. 46, see. 22. 

8. If an executor or administrator refuse to call upon the trustee of a legal 
estate, the equity of which is alleged to be in their testator or intestate, 
the only tribunal to decide upon the default is a court of equity. 

APPEAI~ from LIWOLN Fall  Term, 1345; I'carson, J. 
Debt upon a bond of the defendant's intestate. The case sei~t  up  to 

this Court is very minute in its statenierit of the cviderice on the trial 
and the opinions of the judge on tlie rarious points raised by the counsel. 
But as the Suprenie Court has, in giving its opinion, stated more suc- 
cinctly all the material evidence and the points insisted on, so f a r  as 
principles of law were concerned, i t  is not deemed necessary to 
copy the case sent up. The question was on the liability of the (140) 
defendant for assets which, i t  was alleged, he had of his  intestate. 
-1 verdict having been rendered for the plaintiff in pursuance of the 
charge of his Honor, judgment was rendered accordingly, and the de- 
fendant appealed. 

Radgcr and  Rojjdcn f o r  plaintif f .  
Grlion clnd Alenander for drfcnt?ant.  

RVFFIN, C. J. The record sets forth, apparently, a report of the 
whole trial, including all the evidence and all the ~ i e w s  his Honor 
thought i t  proper to submit to the jury in his charge, with reasons 
assigned to the jury for entertaining the opinions delivered to them. I t  
would be rnr~cli better to state onlv so much of the evidence as raised a 
question of law a t  the trial, and then the opinion prayed and given 
thereon, with simplicity and precision. That  is  the mode provided in 
Rev. Statutes, ch. 31, src. 103, ~ ~ h i c h  is taken from the St. 13 Ed.  I., 
and i t  mould greatly promote tlie conreniencc of the judges who preside 
at trials and the appellate courts to adhere to it.  This Court does not 
enter the original judgment, and, therefore, cannot consider a motion 
for a new tr ial :  and a renort of the whole trial is out of nlace in tlie case 
to bc sent to ur. Our  1)rovincc is to inquire, merely, whether thcrc mas 
any error i r ~  law coniniittcd on the trial hy refusing a proper inqtruction 
when prayed for, or g i r i i ~ g  an i ~ n p r o l ) c ~  one. H ( ~ I I ~ P ,  i t  is mrly ncccwary 
or proper to put down wlint one or the otlicr pnrt\t complni~~cd of and 
excepted to, and to do that with dircctueqs, in the af i r~i ia t i re  or thc nega- 
tive, so that  i t  may be distinctly known what error is alleged, and the 
parties not be surprised hy decisions in this Court on points different 
from those intended. We have so often cxnericnced inconveniences from 
this cause that  we deem it proper to present the  sulnjcct to the attention 
of the gentlemen of the bar, and especially to our brethren who 
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(141) preside on the circuits. .I party has no right to ask the judge 
to go beyond the matter of his exception in drawing u p  the case, 

and, certainly, all dissertations to the jury upon a doctrine of the law a t  
large are out of place in an exception, since the matter for the considera- 
tion of this Court is  the instructiol~ refused or g i ~  en, as applicable to tlie 
particular case in hand, and nothing inore. 

,Is n e  collect from the report st>t out in the record, the dispute is of 
this nature:  The actioll is debt on a bond against the adniinictrator with 
the will annexed, of Tinlothy Cliaiidler, deceased, and the defendant 
pleaded plene t r d m i ~ l i s t r a r i t  and no assets u l t r a .  The plaintiff endeal- 
ored to charge the defendant with certain slaves as awets, ~ i h i c h  con- 
sisted of two classes-one of them made up  of a n oman ~iamed Sue and 
her soil Phil, arid the other of a noman i~amed Xar i a  aiid several of her 
children. Xoiie of the slaves ne l e  e l e r  in the actual p o ~ ~ e s s i o n  of the 
defendant, and conseque~itly he naq not, p r i ? ~ n  fac i e ,  chargeable n i t h  
them. But  the coui~sel of the parties had previously agreed in nr i t ing  
that if by any suits against any of the perqolls v h o  had p o w 4 o n  of 
them the negroes could he made liable for thc debts of Chandler, tliey 
should be considered liable to tlie plaiiitiff's recovcF in this action, it 
being the object of tlie parties to  try the qne-tion of assets in its broadest 
sense. The  effect of this agreement t l ~ c  Court uiiderstailds to that  the 
defendant is to be liable in tlie same liianner as if the negroes wcre 
actually in his possession. I n  other 1%-ords, the decision turns upon the 
question, whether the negroes nere  the property of Chandler a t  his death 
so as to constitute a part of the assets for the payment of his  debts. 

The case as to Sue and Phil  appears to  be as follo~vs : I11 1804 A1rtliur 
Graham, after devising some of hi.; land to two of his sons and giving a 
riegro to a sister, and some small legacies to other persons, made ill his 

will the follo~ving bequeat : "-111 the remainder of lily estate I 
(142) leave to niy wife, Elizabeth, to be divided amongst lily children 

as she thinks proper"; and he appointed his wife executrix and 
his son John executor thereof. The n idow took posswsio~i of t2ic residue 
of the estate, x~hich  consisted in part  of a number of slaves, and hefore 
the year 1814 she appointed to several of the testator's children certain 
slaves under the will, though to u h a t  particular ralue to each, or in 
the whole, does not appear;  and the appointees took them into posses- 
sion. On 24 September, 1814, Elizabeth, the executrix, mld Timoth7 
Chandler, with xhom she had before intermarried, made a further allot- 
rnent of slaves among the five renlaining children of Graliani, assigning 
certain negroes to each of then1 in severalty and conveying the same: 
to one of them to the ralue of $1.200; to three to the value of $900 each; 
and to the fifth child to the value of $700. This distributiou was made 
in a writing, headed as follons: "A division of negroes belonging to the 



N. C.] DECEMBER TERM,  1845. 

estate of Arthur Grahain, deceased," and, after setting forth the names 
and values of the negroes allotted to the five children respectively, conies 
this entry:  "To Timothy Chandler and Elizabeth Chandler tlie negroes 
Frank,  old Sue, a i ~ d  young Sue, and 300 acres of land, $1,000." At the 
foot of the statement is the following declaration and covenant under 
the hands and seals of Chandler and his wife: "We, Timothy Chandler 
and Elizabeth Chaiidler, b i~ id  ourselres to make u p  to the above named 
heirs property to make the negroes valued to the above heirs to the value 
of $1,000; out of the estate of , Ir thur Graliam, deceased." From thai  
period until his death in 1832 Chandler had possession of the said 
negroes, old Sue and young Sue, and the negro Phi l  is the soil of one of 
those ~\7onien; and, after Chandler's death, Mrs. Chandler continued in 
posseqsiori of them unti l  after this suit was brought, when she conveyed 
him to one of her daughters. Upon the foregoing facts, after 
some dissertion upon three various coilstructions of which the (143) 
will of Arthur Graham was supposed to be susceptible, and after 
stating an  inclination to adopt the coir~truction that  the widow took an 
absolute estate in all tlie property, with an expectation of the testator 
that  she would divide with her children, that  is to say, by keeping for 
herseli such part  and giving to them such parts as she thought proper, 
his Honor finally declined giving the jurg any opinioi~ on the will. And 
he s t a t ~ d  that he did so because, "if the jury mere satisfied that as f a r  
back as 1814 Mrs. Chandler made a division with her children, giving 
them all a share, which they ha re  enjoyed, and keeping for her share 
Sue and the other property, and this claim of hers had been acquiesced 
in, and the property kept by the husbvud as his own up to his death, 
then Chandler had, either by the will or by these subseqnent rircum- 
stances, a good title to the negroes, and they would be assets in the defend- 
ant's hands." T h e  jury found their value as assets. 

The  Court is  of opinion that  there was error, both in  declining to 
advise the jury of the legal meaning of the will arid in learing i t  to the 
jury to find that in 1814 anything was kept by Chandler and wife as her 
k h a k  of her former husbaild's estate. that  is to say, for her own benefit 
and as her property, otherwise than as given in the will. 

We cannot but understand that  the defendant insisted to the court 
that, by the true ineaning of the will, Mrs. Chandler got iio beneficial 
interest in tlie residue, and prayed an  instruction accordingly. Cer- 
tainly, that  question arose directly in the cause, as it co~icerned the title 
to the negroes, which the plaintiff contended were assets of Chandler. 
Therefore, the party had a right to the opinion of the judge on i t ;  and, 
to be useful to the jury, it should hare  been given ullequirocally, either 
in the affirmative or negative. Indeed, the proper constr.uction was very 
material to the point on which the conrt did leare the case to the jury;  
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for if, iindrr the will, A h .  Cral~nln took ~ ~ o t h i n g  for l ~ e r v l f ,  it 
(14-1) nould require some new coli~iderntioil to au t l~o r iw  the po.itio11 

that, by d i ~  iding iome of the ncgroes arnolig some of her children. 
she acquired an e3tate to 1ic.r onn  u~ in t h o v  nhich .he kept u n d i ~  ided. 
Sow,  the conitruction of the nil1 seems to admit of no doubt. The 
counsel for the plaiiitiff in the ;~rgnmcnt here admitted that tlie authori- 
ties on the point could riot be resisted. The nhole legal interest is cer- 
tainly g i ~  en to Urs .  Gralialii. T1ln.c. arc no n o r &  nor imp1ic:ltion to 
cut her estate dorm to one for life. But it is equally clear that she takes 
as truqtee of the nliole. Thew arc no nordq n l ~ i c h  gire her  anything 
for a pcrioil to her on11 usc, nllilc there are express nords that  she take. 
for tlie u w  of her cliildren. It i- rillipl\. the ca-e of a teqtamelitary gift 
of land and negroc. to A., to be dirided betme11 B. alld C. a. -1. m a -  
think proper. I t  ib difficult to <;at? :L ljlaincr tru*t. The gift i, to Xrs .  
Grahani, to  d i ~  i r le .  S o  tcrms could be more elplicit.  Thell. among 
wholn iz she to d i ~  ide ? " A \ l ~ ~ o l ~ g s t  my children," .say< tllc twtator ; and 
not amongst 1 1 1 ~ -  c l i i l d re~~  slid 111y nife.  The norda, thercforc, create a11 
expreqs trust, nhich carries tlie capital and the profit<. until a d i~ i s ion ,  
to the childrcn ill such proportions as thc mother ma\- al~point .  To 
language so uncqu i~  oeal it iq T :till to oppose s~ipl~oqitiollq that, as the 
teqtator ought to hare  provided for his n i fc ,  ant1 a. IIP left it to her 
discretiou to ~iiakil :L d i ~  ision anlong their children. t h~ le fo re ,  lie might 
liare illtended to l e a ~ e  it a1.o to her d iwe t ion  to kecp a part or all for 
Iierself. I f  lie had such an intelitio~i, it is not to 1 e found in tlic. \\ill, hnt 
the contrary T e ra  plainly. 

Then, as Xrs .  Graham was not entitled to any share of the estate for 
herself, n h a t  is there on nhicli it  could be left to the jury to find that 
in 1814 there \!as a division in which anytlling was allotted us her  share ,  
to hold afterwards for herself, instead of holding upon tlie trusts of the 

d l ?  As f a r  as the Court can perceive, there is nothing ~vhar-  
(145) r le r .  I t  doe< not e ~ c n  apljcar that  she or hcr second hu;l)snd 

then preferred such a claim. S o  controrersy about her rights 
under the n ill is shoun bet~veen her and her children, and, consequently, 
there could be no compromise-much less is one cetabliihed affirmatively, 
ar  is  incumbent on one ~ v h o  insists on Chandler's title as a c q u i r ~ d  by 
division. I t  is possible that  she might hare  claimed a rlistributixe share 
and dower, upon the principlc of the decision in JIil7er 2%. C h a n ~ b ~ r s ,  
v hich is mentioned in C'mcen c. C'mcm,  17 S. C., 341, nhercin it Tvas 
held that  a n i d o v  to whom the husband left nothing by his will might 
thus claim, though she did not dissent from the d l .  But  there is no 
evidence of a claim of that  kind more than of the other. There is 
nothing but an apportionment Rmong some of the children, according 
to the will. Sereral of the children were not eren parties to it, which 
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shows that it could not have been a colnpron~ise of the nature suggested. 
Now, unless the contrary appear, it  is presulued that the executrix and 
trustee still held in that  character the property which had not been 
divided; and, as it had been originally dirisiblc, that i t  was still divisible 
among the children. And that  sceins to hare  been the actual intentioil 
in this case; for the agreement a t  the foot of the allotrnerit is express 
that  the sun1 of $1,000 is to be made up  to each child "out of the estate 
of Ar thur  Graham, deceased"; and it is not stated that there was any 
such estate, except the three iiegroes a11d the land then retained by Mrs. 
Chandler and valued at $1,000. I t  was, therefore, erroneous to submit 
the inquiry to the jury without evidence relevant to it. Consequently, 
Sue and Phi l  were not assets of Chandler, for, if his legal interest had 
not terminated with his life, they would, yet, not have been assets, 
because only those things in which a person has the beneficial property 
are assets, and not those which he holds in trust for another. Deering 
v. Torrington, 1 Salk., 79. 

The question coliceriiiilg the slave Maria and her children is  (146) 
next to-be considered. She and a girl named Peggy were, in 
March. 1824, purchased by Mrs. Chandler, i n  the absence of her 
husband, at the price of $670, whicll was then and afterwards paid in 
securities and cotton belonging to Chandler. By her directions the bill 
of sale was made to her son William Graham, in  order, as they said, to 
keep Chandler, who mas a drinking old man, from spending the prop- 
erty. The  negroes went immediately into Chandler's possession. I n  
1827 William Graham proposed to sell Peggy to one of his sisters, and, 
upon her requiring that Chandler should join ill t h c  bill of sale, he said, 
"It is not necessary, as .tlw negroes are Willianl'?'; but hc did join in 
the deed. At the saille time, as one witness stated, Chaudler said that  
"he owed William Qrahail~ $600 by notes, and that he would let him 
keep the two girls for the debt, and because he had irot got a full share 
in  the d i ~ i s i o n  of his father's estate, aiid his mother had lircd on the 
land willed to hini." William Graham also then said he would let his 
nlothcr keep Maria and her children as long as she lived. The witness 
saw no notes, and did not k i~ow that any had ever been given. Another 
witness stated that trai~saction differeutly, and said that Chandler had 
sold Peggy to one Lewis Grahail~,  and the latter let William Graham 
have her. I t  appears by the dir isiol~ of September, 1814, before men- 
tioned, that Willianl Graham was one of the children who got negroes to 
the value of $900. 

The foregoing is the substance of this part of the case. Upoil i t  the 
court left it to the jury to find whether the purchase of SIaria by Wil- 
liam Graham was to his own use, or ~ I I  trust for Chandler. And upon 
the supposition that be took the bill of sale in trust for Chandler, the 
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court instructed the jury, first, tha t  Clia~idler  could not give hi. equitable 
interest i n  thc  negroeq to IVilliam Gr;haiil ,  cxcel~t  by deed of gift ,  lnean- 

ing, ~r suppow, by  wri t ing siglied and atte>ted according to the 
(147) act of IrOG; and  that  he could not bell tlie rieqroes to hi111 ~ ~ i t l ~ o u t  

a bill of sale o r  all actual  deliver-; and ,  >econdlj,  "that a t  the 
death of Chalidler i t  n a s  the  duty of his  adl~lini.trator to reduce the 
negrocs illto pos.es,ion, and  call fo r  the legnl t i t l e ;  and, a s  the negroeq 
were i n  the  possescion of Chandler  a t  his death, t h e  aclmiilistrator coulrl 
not say the lcpal ti t le m s  i n  another, nor, tha t  lie could not be charged 
~ v i t h  the val11e ill a suit a t  law, upon the g r o u ~ i d  tha t  they \\-ere not 
legal asseti, hut  only such assets as  could be recol-ered in  equ i ty ;  f o r  it 
wa? his duty,  l iar ing the  ncgroes i n  1mscssion, to call i n  the legal title, 
aud, not having done ,o. he was liable f o r  tllc rallie a. a-ct,, under  the 
agreement of the cou~isel." 

This  instrnction the  Court  holds to he erroneous, also. 
K c  do not u ~ ~ d c r s t a n d  the agree~~ie l i t  referred to 21s ~ i l c u ~ i i n g  anything 

more than  tlie defendant should be charged with slaves a s  ashets, though 
out of liis 1 ~ o s e s ~ i o n .  p r o ~ i d e d  they would, if i n  his  poiie,.ion, be asset, 
i n  this  action. I11 other  wordq, it was not intended to open the iuquiry 
iii this wit  whcther the defendant did not hold equitable a-ets, arid, if 
he  did. t h a t  he should be liable therefor a s  if they wese leqal assets. 
r e  iuppoie h i s  H o n o r  had  tlie sanie understanding of tlie agreement, 
innsniuch a<  lie held tha t  the  rn lue  of the  negroes wa.; legnl usset?, either 
hecau-c thc  defcndaut 11-a< cstoljped by the pos \e4o1i  of hi.; testator 
to deny tha t  the legal ti t le n a s  i ~ l  h im or  b e c a u v  his fai l ing to call in  
tlie lcpal ti t le aiiiourited to a default nhicl l  iuade liim liable a t  l a ~ i ~ .  B u t  
i f  the n ~ e a n i n g  of the  parties should be mi3taken by us, a n d  it really 
u a - ,  tha t  11po11 thiq t r ia l  (~cluitablc as  n e l l  a; lcgal asset.. .houltl be the 
+ubjcct of i ~ l q n i r - ,  the11 the a g r e r n ~ c n t  must be i n o p r r a t i ~ e  a t  l a v .  inas- 
~i lucl i  a-. the court cunnot assume a j u r i d i c t i o n  nl i ich the  lax7 doe- not 
~ c ~ i f e r .  Equitable  assets do ~ o t  differ f rom t h o v  that  a r c  les:~l i n  the 
c i r rn lu i tanw tha t  tlie con.ideration of tl~erii bcloi~gq to tlie different 

courts Illore than i n  tlie otlier property of being adniinistcred 
(138)  npnn principle- ewwt i :~ l lv  difi'crent ; legal :~\.;ets h e i ~ ~ q  applied 

accolding to the  dignity of the  del)t.. n liilc t h r c  i- I I O  p~wcdenccl 
among debts a s  to e q ~ i t ~ r l j l e  aqsetq. C'onvque~itly, our  inquiry i r  n-hethe:. 
JI:rri;i a l ~ d  lier rh i ld rc i~ ,  if zctually i n  tlie I~ant l-  of the d c f c l i d a ~ ~ t .  ~ rou l i l  
be :~s-etq ill t l i i ~  ~ u i t  a t  l a v .  

Tlie Court  iq of opinion that  they uonld  ]lot hc. It i y  Tery probable 
that  a court of equity nonld  declarc tlie 1)nrcha;c to 1la1-e been made 
with the  funds  of ( 'handler and  i n  truqt f o r  hiln. I t  ~ v o u l d  be l ~ a r d l v  
possible f o r  TT'illiaai Graham,  ~ v h e n  called to ansn er, to dell)- i t .  But  
assuming tha t  to  he tlie fact ,  t h ~ t  trii3t would not be the sltbj(vt of lcgal 
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cognizance in 3 procwdinp of thi, kind more than in any other. A 
court of law ~ I I O W S  notlling of t r u ~ t s ,  except so f a r  a s  they are brought 
within its jurisdiction by statute. For esaniple, i t  is a com~non niethod 
of defrauding creditors for a debtor to convey property upon a trust 
for  h in~sel f ;  and to prevent fraud, the court is obliged to hear evidence 
of the truth. But  that  is not for the purpose of executing the trust or 
giving the creditor the benefit of it,  hut merely to determine the i n t e ~ ~ t  
of the conveyance, and aroid i t  under the St .  13 Eliz. Bu t  the St. 29 
Car. II., ch. 3, and our act of 1812, make land, of which another is  
seized or pos~essed in trust for a debtor, liable to be taken in execution, 
and provides that the purcliaser shall get the estate of the trustee as well 
as tlie interest of tlic cr.st11i q i r e  trust.  The consequence of that enactnlcnt 
is that, to certain purposes, the colu.ts of law are obliged to inquire of 
the trust-its existence and extent. But  tlie acts, as f a r  as yet quoted, 
extend only to the c a v  of an (>legit or ficvi far ias executed. Therefore, 
when the cestui  que tru.ct died, before e sec~~ t ion ,  his interest descended in 
equity and mould not become assets at law in  the llands of the heir or  
executor merely upon its liability to execution against the person from 
~i,hom it descended or came; for it was necessary, by distinct clauses in 
the acts, to provide expressly that  certain t r ~ ~ s t s  descended should be 
legal assets. Now, in the St. 20 Car. 11. the beginning of sec- 
tion 10 makes the trust of a tenu as well as of a freehold sub- (149) 
ject to execution; pet. when it makes trusts assets, it  confines them 
to trusts in fee siinple descended to tlic he i r ;  arid w e n  as to thcm pro- 
vides, see. 11, that  the heir sllall not be cliargcable bg reason of any plea, 
or an7 default, o r  anj- other matter, to pay out of hiq own estate, but 
execution shall be sued of the estate, so made assets i n  his hands by 
descent, in the same manner as it is to be at the coimion Inn7 nhen,  the 
heir pleading a true plea, judgmcnt is  prayed againit hi111 there~il)on. 
Thus is exhihitcd in a rci~iarkable & p e e  the easc witli nhii~li,  while the 
creditor is wcured, tlie heir is protected from illjury; for, as  i t  may be 
difficult for  l i in~ to cctahlisli the trust, and impossible for l i i ~ n  to do i t  
speedily, he is not obliged pervxially to do it for the benefit of tllc credi- 
tor, but the latter is at Iilwrty to go against the trust itself, o r  the land 
out of whic.11 hc alleges it i~ to arisc, a ~ ~ d  then lip a ~ l d  the p e r m i  v i m d ,  
as 11e says, ma>- contest the question of trust or no trust. I n  other 
words, the act gives the creditor of the ancrstor remedy i n  r r m  only, and 
does not involve the licir in tlic litigation with the alleged trustee. Now, 
the liability of esccutors is different from that of the he i r ;  for an esecu- 
tor cannot confess sperific a s d s  ill hand and require the creditor to 
take his juclgrnc~~t a i ~ d  csccution against tlieni; but, to the value of the 
a ~ s e t s  found, t l ~ c  executor 111:1y bc made liable dc honis  p m n r i i s .  
Therefore, witli proper caution, the St. 29 Car. does not interfere with 
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the  trust of a t e n n  comi~ig  to a n  executor, a11d make that  legal assets; 
for,  besides the difficulty oil a jury to  t r y  thc question of t rust  o r  no 
trust,  which i n  rnaily cases is r e r y  nice, wllerei l~ conveyances a re  held 
upon the most artificial equity to be but securities, there may  be, in  every 
case almost, delays in  g t t t ing  i n  the legal title, qo as  to enable the 
executor to sell the estate to advantage. Therefore, the  English statute, 

which is  c o ~ ~ f i n e d  to lands, carefully omits to  interfere  with the 
(150)  liability of a n  executor of the t e s t ~ r i  p e  t ~ u s t  of a teral,  n.hile it  

makes the larid descended from the cest l t i  ijzce t r u n f  i n  fee to the 
heir, though riot the heir  himself, liable to the  rreditor.  Sox- ,  i n  our  
act of 1812 the  experime~lt  is  tried of extending the liability to be sold 
under execution to a t rust  of goods a s  ne l l  as  lands. B u t  tha t  is only 
so f a r  as to  authorize the trust of goods to be sold under  executioii 
against the  c e s t u i  q u e  t m s t  hiinself, and  does not alter the lam which 
preriouslg determined their  character as  assets i n  the h a i ~ d s  of tlw esrcu-  
tor.  I t  is  probable that,  by the  la t ter  par t  of the  first section the  wri ter  
n ~ i g h t  h a r e  intended to conr-ert the t rust  of goods into legal assets, since 
there is a s t range confusioii of terms, a n d  the TI-ords conrey some int i -  
mation of such a n  intention. B u t  upon exa i l i ina t io~~ it  is found that  the 
act  is  only tha t  "if a n y  w s f u i  ( [ l ie  t m ~ t  shall die, l ea r ing  a t rust  i n  fc.e 
s i r t tp le"  (not  even a t e rm)  '(to descend o r  come to h i s  heir, o r  executo~., 
s u c h  t m s t  shall be deemed and  is therebv declared to be legal assets in - 
the hands of such all he i r  o r  executor," thus  using the  w r y  words of 
the  St .  29 Car .  11. as  to the  subject out of which the t rust  arises, ri:nnely, 
a fee simple, aud,  therefore. i l~cludirig land old-, arid tllcn a d d i n s  '(exec- 
utor  or adininistratorn-n-hich. i n  tha t  coniirction. i s  censeleis. It is 
true, tlie Legislature, becoilling a n n r e  of the inef icier~cy of the act in  
this respect, supplied the o n i i s s i o ~ ~  ill 1836 b -  p rov id i~ lg  in R ~ T .  S t a t  , 
ch. 46. sec. 22, that  if ally ces t l r i  t r u s t  sliall die lear-ing an?/ e q u i t a -  
ble i n t ~ r e s t  in a117 eqtate, real o r  p t r s o ~ n l ,  n h i c l ~  shall come to  his  
executor, every such equitable i ~ ~ t e r e s t  sliall h t  11crso11al aa=ct-- i n  thv 
l ~ a n d s  of the  executor fo r  thc bcncfit of creditor?. E ~ c r y  per;oii. much 
versed iu  the subject, nil1 readily l ~ e r r e i r c  the difficu1tit.s in a d i ~ i i ~ ~ i , t e r -  
irlg this la te  e ~ ~ a c t m w t .  A \  j u r ~ -  and court of coi11111o11 l a \ \ ,  h ~ f o r c  whoni 
the  alleged trurtee callnot be called to his  oath,  ni l1  probshly he found 
very incolnpetel~t to d c t e n ~ ~ i n c  tlie existeilcc, extel,t, znd r a l u c  of ;111 

equitable i ~ i t c r r i t  in cliatteli, so as to know how to cEi21rcc the 
(1.51) executor. Take, f o r  example, IIrruccr i .  I,uah, 22 S. C., 212, :111d 

of Lrrsh 1 . .  t I c c / t a i r ,  37 N. C'.. 489. ill the forliier of n h i r h  tllc t r n i  
n a s  denied altogethrr hy the i i~ortsapcc a n d  rxccntor of the i ~ ~ t e q t a t c ,  and 
only establislied af ter  a t e d i m s  l i t i p a t i o ~ ~ ,  al~cl ill the la t ter  of n h i c h  tlw 
equitable interest of the intestate, af tcr   ha^ in% breu c;tablisllr 1 ill th r  
foniler suit,  n as duly applied a s  equit3bIe awe's to the deltt-. R i t  if tha; 
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had been legal assets, it  would have been lost forever to the creditors; 
for  after a verdict a t  law upon the question of assets, i t  necessarily fol- 
lows that  the parties are concluded, and there can be no relief in equity 
in  respect to legal assets. *It law, the issue, when joined, is to be tried 
a t  once and finally; while in equity the assets will be the subject of 
account from time to time, and applied as got i n ;  and if there be, or 
be supposed to be, an equitable interest, directioiis irmy be giren to 
institute proper proceedings to determii~e it. I t  is to be feared, then,. 
th'at the only course by which executors can keep theiuselves secure will 
be to sell all such equitable interests as they stand, and tlie consequence 
will be that they will always be sold under the disadvantage of the trust 
being denied or the amount of the ericuiribra~~ce being disputed, and 
they will, therefore, yield neither creditors nor legatees anything. It 
is  highly probable, we are apprehensive, that i t  will tun1 out that the 
statute requires practical impossibilities from judges and juries. But, 
however that  may be, it  is unquestionable that  the act of 1836 does con- 
vert these interests into legal assets; and they, of course, retain that  
character, although it may, i n  particular instances, be necessary to 
seek an account of them, and satisfaction ill a court of equity. Never- 
theless, this case is not affected by that act, since Chandler died in 
1832, when tlie act of 1812 was the only i ~ ~ o d i f i c a t i o ~ ~  of the colilrnoil lam. 
Therefore, if this were an  express trust, the assets ~ rou ld  not be legal, 
and be chargeable to the defendant i n  this action. That  the trust 
was a secret one, and created with the purpose of keeping off (152) 
Chandler's creditors-supposilig him to hare  known and assented 
to it-makes no difference, as i t  did not arise upon a conveyance by 
Chandler of his own property, but upon a purchase for him. (:owing 1 . .  

R i c h ,  23 N.  C., 5.53. I t  would be irnpossibk to hold, indepcndeut of the 
express e ~ ~ a r t i ~ i e r ~ t  in 1336, that these slaves rrerc legal assets, for that  
would, in truth, inakc a trustee or executor tlc sort t o ~ t ,  if 11c took 110s- 
sessiou or recdo\ercd the prolwrty fro111 a ~ z r o ~ ~ g - d o e r ,  after the death of 
the ccsttri t juc t~ tcst, while, 0x1 thc otlier hand, he would be guilty of a 
breach of trust by not p r c s ~ r r i n g  the property. So~ i~e th ing  of this sort 
seems to ha re  becn ill the 111ind of his Honor, a ~ d  henre Iic had to treat 
the defendai~t  as being guilty of a d c ~ a ~ t c x ~ v t  in not getting in the trus- 
tee's title, and for that default hold the defer lda~~t  liablc for the ralue 
of the negr0c.s. But that  is ~ n m ~ i f ( ~ s t l y  errcneous. S o  donht, :nl execu- 
tor ~ v h o  omits to gct in and disposc of a trust fimd ~ i o l a t e s  his duty 
as 111uch as out nllo abal~do~is  a kga l  interect. But  the poilit iq, where 
he is to a i lwcr  for i t ;  and certai~ily it c3au only bc in that court which 
has a jurisdiction of the trust and can t l e t c n ~ ~ i n t  that hc has 11tw1 guilty 
of the default. Bcsideq, it would c h n g e  the course of thc ndmi~iistra- 
tion of tlie fu11d; for lion- can t l ~ c  court of lam ascertaiu what other 



I N  THE SL-PREXE (I'OURT. L2Y 

debts of the testator remaill ~ ~ ~ p a i d  and n h a t  prolmrtioli of the flmd 
ought to go to this plaintiff! The c11ar:rc.tr.r of the a+cts deperlds upon 
their state a t  the death of the teitator; slid if the cxccutor get.; in 
equitable assets, they renlain equitablr. T h y  can be 11otl1i11g uiore, 
vhen  the executor is charged for hi.: oniiGou to get tlicln iii. Con:e- 
quently, these acsets could not be i n q u i i d  of i l l  t l ~ i -  artion. 

The plaintiff's counsel in-istcd in the arpnmelit thtrt a, C h n ~ ~ d l e r  touk 
~ow!"i ion  of the negroeb and held tlicnl ~o lolip mid dealt nltli 

(153) the111 a i  his onn,  and thele n-a. 110 eridenre that hc as:eli;ed t11:;t 
the deed should be ~ n a d e  to V. Gruhalti, or that lie kueu that it 

had been, the title of Chandler became perfect at Ian b -  hi, ~ ~ o s w s s i o ~ i ;  
and, therefore, that  the other pomts TI ere imimterial. I t  u a y ,  indeed 
be that Chandler's posse.sion was ad~er -e .  and ko 11e got :I title ulidcr 
the act of 1820, ch. 1055. Cut that point n a s  not ti~keii on the trial. 
At  least, i t  does riot appear to h a ~ e  been taken; and, a t  all eTenth, the 
case v a s  decided on the other and, as we tliink, wroneous groimd. 
Therefore, this verdict should be set asiclc m d  the case w i t  to a ~ ~ o t h e r  
jury, before ~ ~ ~ h i c h  the plaintiff ma;-, in a n -  n m ~ l i e r  lle can. s h o ~  ;I legal 
title to the negroes in Chandler. 

The court concurs n i t h  his IIolior that the presumption of pn-\ment 
i.; rebutted fully by the circumstunces stated, and the pra jer  of the 
defendant on that  point v a s  propcrly refuted. 

PER CORIAN. I'cn i~ c. cle n o i ~ o .  

C'itecl: 3. c. decrest, 80 S. C.. G 3 :  S. 1 . .  Himoil, 82 S. C., 39'3; 
Hozcell ?I. Ray, 83 K. C., 360; R o b i n s o n  z.. X c D i r r ~ w i d ,  87 S. C., 464;  
19. v.  G l i s s o n ,  93 S .  C., 509. 

JOHN hIcRAE, Qur TAV, ETC.. T. JACOB TVESSELL 

The act of Assembly passed in 1800, imposing a penalty on persons retailing 
spirituous liquors by the small measure in the  towns of New Bern and 
Wilmington without the permission of the commissioners of those towns 
respectively, is a private act, and was not repealed by the general law 
upon the subject of retailers, passed in 1825, nor by the act passed in 1836. 

 TEAL from NETT HASOVER Fall  Tcrni, 1845 ; C'nlclzw1/, .I. 
-letion to recover a penalty of $SO for retailing spirituous liquors, 

contrary to the provisions of an act passed in 1800 in relation to 
(154) the towns of New Bern and Tilmington.  This act imposed n 

penalty of $50 upon any person retailing spirituous liquors in 
either of the said to~vns ~vithout having first obtained pe r ln i4on  fr*om 
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the commissiorler:, of the said touns  respectively, as \\ell as a lice~lse 
from tlie county court. The act a a s  offered in  evidence as a private 
act, and tlie retailing by the defmdant fully proved. I t  was insisted 
for him, in the first place, that  the act in question nas  :I public act, 
and, therefore, repealcd by the act of 1836; :u~tl, ill the second place, 
that  if it were a p i r a t e  act, it  was repealed by the general act of 1825 
upon the subject of retailers. Thc jnry found a verdict for  the plain- 
tiff, subject to the opinion of the court oil these questions. On corlliider- 
ation, the court \\as of upiiliun that  the act of 1800 was a private one, 
and, therefore, not affected by the act of 1826, and that  i t  was not 
repealed by the general Ian passed in 1825 on the subject of retailing. 

Judgment being rendered on the verdict, the dcfendarlt appealed. 

Badge?. for p l a i n t i f .  
S o  counsel for de f endan t .  

DANIEL, J. So n ~ u c h  of the act of Assembly of 1800 is  to be con- 
sidered a private act which prohibits any person, under the penalty of 
$25, from retailing spirituous liquors by the small measure in  the towns 
of Wilmington and S e w  Bern without first having obtained permission 
by a certificate from the conmiissioners of the said towns and also, 
thereafter, a license from the county court, because i t  did not relate 
to all the citizens of the State. No judge could be expected e.c o f i c io  
to take notice of it. By sectiou 6 of the public act passed in 1825, 
entitled "An act to direct the nlanner in which licenses shall be here- 
after issued to retailers of spirituous liquors," it is declared 
that  this act (of 1852) shall not affect the mode in  which licenses (155) 
are now by law directed to be issued in any of the incorporated 
towns i n  this State. We do not tllink that  this section of the act of 
1825 turned all the then private acts upon this subject into public acts, 
so as to  be noticed and acted upon by the judges, en: of ic io .  We, there- 
fore, think that the private character of the act of 1800 on the subject 
now before us was not affected by the public act of 1825. And in 1836 
the Legislature declared that no act of a private or local nature shall 
be considered repealed by ch. 1, sec. 8 of Rev. Statutes. Therefore, the 
private act of 1800 is unrepealed, and now i n  force, so f a r  as relates 
to the question before us. The  judgment of the Superior Court must 
be 

PER CURIAM. Affirmed. 
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Ex PARTE WILLIAM G. DAUGHTRY. 

1. The county court is  constituted the  tr ibunal to determine contested elec- 
t ions of clerk, and neither a n  appeal nor  a certiorurz can be supported t o  
revise the i r  decision. 

.2. Nor i s  t he  par ty  against  whom the  decision has  been made entitled to a 
mandamus unless he swears t ha t  if the  county court  had made the  proper 
inquiry a s  t o  t he  validity of t he  votes given to t he  respective candidates, 
or, if i t  should be made now, there  is  good reason to believe t h a t  the  per- 
son complaining, and not  t he  other candidate, was duly elected. 

3. If a person th inks  himself elected clerk of a county court, instead of t he  
one pronounced by the  said court  to have been duly elected, h is  remedy, 
if h e  has  any, is  by a wr i t  of quo zcarmnto. 

4. Where a n  election for clerk of the  county court  is  contested, t he  party con- 
testing should be confined to those objections of which h e  has  given the  
legal notice to  t he  opposite party.  

APPEAL f r o m  GATES F a l l  Term, 1342;  JIcrnly, J. 
T h e  case n as a s  follow> : R u f u s  I<. Speed and  t h e  present rela- 

(126)  to r  were opposing candidates a t  the  election for  clerk f o r  the 
county court of Gates i n  L4ugust, 184.3. Speed r e c e i ~ e d  a major-  

i ty  of the Totes, and  x i s  returned b>- the sheriff a s  elected. Some days 
before court the  relator qerved on Speed a n r i t t e n  notice tha t  a t  the 
next county court he would c o ~ ~ t e s t  his election a ~ ~ d  111o~e the court to  set 
i t  aside, because fiftcm perqolli, therein ~lanled,  had  voted i n  the election 
~ h o  were not entitled to rote .  Alccordingly, the wla tor  appeared and  
epposcd Speed's admission into office 011 the ground stated i l l  the notice. 
But  the rourt  held that  the grouud was in>ufficient, and adjudged tha t  if 
the facts  were a s  stated by the relator the  court could not therefore 
avoid the  election. The relator the11 offered to prove tha t  some illegal 
rotes  had  been given in tlie electiori fo r  Speed, a n d  tha t  they alnounted 
111 number to  so nlarly tha t  if they n w e  deducted f rom the  whole number 
of rotes  given to Speed, and ,  also, if a l l  thc  illegal rotes ~vhicl l  i t  nlight 
be made to appear  had  been give11 to the relator were deducted from the  
u hole number given to the relator,  thcn of the rcniaining arid good x-otes 
piren a t  said elcctiou Speed noulrl lict have the majority, but the relator 
would. B u t  the court r e f u v d  to hcar  the c~ idcrice thus  offcred hg the  
relator, because Iic had give11 11oticc that  lie ~vould  contest thp r ~ l e c t i o ~ ~  
upon a differcvit grouud, m ~ d  Sljccd Iind n o  rcason to expect the la t ter  
objectioll noultl  be taken, and  could 11ot bc s u p l m e d  to be ~ j r c p w e d  to 
oppose the : ~ p ~ ) l i r : i t i o ~ ~  I)>- rridellce OII hi. 5ide. and,  t l i c ~ r c ~ ~ p o ~ ~ ,  the c m r t  
:ld~ilittcd Speed into oflice. 

,It thc next Sulwrior  Court  the relator ~ i l o ~  cd for  a cc I t ~ o r / o  i ,  n.llich 
n as  refused. H e  tlierl I I I O T  t d  fo r  a ii1(1~du,t111$ ti) the connty court, cwn- 
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inanding them "to purge the polls of the illegal votes which had been 
given in  the said election, and to declare, after such purging of the polls, 
who was duly elected." That  was also refused, and the relator appealed. 

Saunders  f o r  re la to r .  
A. M o o r e  con t ra .  

R ~ F F I N ,  C. J. The Court concurs with his Honor that  it was right 
to refuse both motions. There was 110 ground for a ce r t i o ra r i .  The 
county court is  constituted tlie tribunal to determine contested elections 
of clerk, and the decision cannot be reriewed on appeal and the matter 
gone into de  noco.  The State is, indeed, not concluded where the county 
court admits one who was not elected, or had not the requisite qualifica- 
tions; and an inquiry may be instituted touching those matters by quo 
w a r r a n t o .  But  it is not the proper subject of an appeal, nor for a cer- 
t i o r a r i  in the nature of an appeal to bring up the case in order that  the 
judge of the Superior Court may in a sumnary  way, as the county court 
did, decide the election. Nor  ought the ncandarnzix to hare  gone. The 
relator does not show yet that he was elected and is iniproperly kept out 
of office. I t  is  nothing to him, as a private person, whether Speed is 
qualified or not, or why the court has admitted him. That  is  no injury 
to the relator's rights. Tt may be true that, upon a scrutiny, it might 
appear that the relator had a majority of the good votes. But that 
possibility does riot entitle hin-supposing a mandamus  a proper remedy 
a t  all, i n  such a case-to ask for this extraordinary and remedial writ. 
H e  merely says the county court would not inquirr into the fact. That  
may be admitted to hare  beell wrong in the county court. But  that 
alone mill not authorize a proceeding of this sort unless the relator goea 
further and makes it appear up011 his oath, when he makes the appli- 
cation, that  if the county court had made tlie inquiry, or  if it s11011ld be 
made now, there is good reason to expect that it would result in showing 
that the relator, and not Speed, was in fact and law elected, and, there- 
fore. that the decision was actually to his prejudice. The writ 
was, therefore, properly refused, upon the supposition that the (158) 
courlty court ought, a t  the time, to have heard the evidence. But 
'the Court is f a r  from th i~lk ing that the caouiity court did err. That  
court ilia7 reaso~~ablp  adopt such ~ v l e s  for proceeding in such cases as 
v i l l  bring the facti  fully out 011 both sides on which the election de- 
pendctl, mrd, therefore, should guard againrt surprise by the one party 
on the other. W ~ C I I  the relator took, as the ol)posiiig crindidatr, onc 
ground of objectio~r to tlie election of tllr person returned, it nould be a 
corrrplctc surprisc if he were allowed to abandon that and put it upon 
another. The county court might, of th& own accord, h a l e  gone illto 
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the other inqui ry ;  and their  not doing i t  m a y  be a good reason f o r  the 
p b l i c  to colnplain; and  i n  a regular proceeding the undue election and 
;,dmission of Speed ma>- be insisted on, and  then t h a t  person can take 
i>sue on the  alleged objectioli. aud  meet i t  hy proof. B u t  as  the court 
m u i t  have some one to at tend to t h e  public business a s  clcrk, i t  was 
necessary to make a decision a t  tha t  t e r m ;  and, as betveen the+ two 
I'ersons, a s  parties to that  contest, a n d  i n  reference to  their  sexera1 per- 
sonal rights,  the  court acted properly ill Ilolding d o n u  the  relator. n h o  
h a d  g i ~ c n  notice, to  tlie par t icular  points nhic11 he h a d  selected, and  to 
v h i c h  exc lus i~e ly  lie pointed tlitl attcntioll of the  other  candidate. If, 
i n  t ruth,  the relator,  a n d  not Speed, way elccted, the  decision of the 
court ori the  point specified might  not conclude tlie wla tor  upon a quo  
z c a r ~ n ~ ~ t o ;  and,  a t  all  el ents, the  court could not e r r  i n  deciding on the 
points raised by the  relator. a n d  leaving hinl to hi, remedy by that  pro- 
ceeding, i n  ~ i h i c h  issues might  he taken to tllc c o u n t l ~  on tlie sereral 
facts, nl l ich n ould establi.11 tlie elwtion of the one or  the other of these 
parties. 

I t  can hardly be necessary to add t h a t  the  :idmiasion of a n  illegal ~ o t e  
does not necessarily vi t ia te  a n  election, f o r  it  m a y  h a l e  been f o r  the 

relator himself. T h e  number of illegal votes g i r e n  to  the person 
(159) returned must be so great  as, a f te r  deducting them, will not leave 

h i m  a majori ty  of good votes : a n d  then the  election i s  not voided. 
but that  person is turned out and  the other  person, v h o  h a d  the majori ty  
of good votes, admitted. 

PER CURIAJI. -1ffirrned. 

Cited: Patterson L'. X u ~ r a y ,  33 N. C.. 2 7 9 ;  Sci~~nrl f rs  c .  Gatling, 81 
S. C., 300;  Riggsbee  1.. Drrrhat?l, 9 9  X. C., 350. 

DEN ON DEXISE OF SANCY CLARKE v. RILEY DIGGS. 

1. A plaintiff in ejectment can only recover upon the strength of his own title, 
as  being good against all the world or as good against the defendant by 
estoppel. 

2. Grants from the sovereign, when enrolled in the office from which they 
emanate, are there records, and copies of them may be used in evidence by 
all persons except those who would be entitled to the originals. 

3. Copies of abstracts entered in Lord Granville's office a re  evidence. 
4. Though the party against whom the judge in his charge commits an error 

obtains a verdict, yet, when the principle so erroneously laid don-n might 
have prevented the defendant from making his  ful l  defense, a new trial 
will be granted. 
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APPEXL f 1'0111 AA SOX Fal l  Terin, 1545 ; C u l t l t ~ c l l ,  J .  
The plaintiff clain~ed the liuid in  contro>ersy under an  alleged grant 

froin the Xoyal G o x e n ~ i ~ e l ~ t  to one John Slay, who conveyed the whole 
to one Auld. B y  niesue con\ eyances the laud in  dispute, cmsisting of 
20 acres, caille to a illall by the lianie of Field, ~ 2 1 0  couveyed it to Joseph 
Clarke. The lxtter coil\ e>ed to Ills three daughters, of n l ~ o i i ~  the plain- 
tiff n a s  oile, a tract containing l b i  acres, tlie deed reciting that  i t  was 
part of a tract granted to J o l l l ~  IIauier. 1 1 1  order to lnalic out her title, 
the plaintiff okfered in evidence a paper-writiug certified by the Secretary 
of State as  being the copy of a grant for 300 acres of land to John  
Slay. This was rejected by the court as not being what i t  was (160) 
alleged to be, but merely a copy of boundaries. The  plaintiff, fail- 
ing by this decision to make out a title by a regular and collilected chain, 
then offered in  evidence, by deeds of con\eyance, to show that  the de- 
fendant was estopped by recitals in thenl to derly tlie title of the lessor 
of the plaintiff. It was sl~omn that  the land in  coi~troversy was a part  
of the Slay tract, and that  the deed from Joseph Clarke to his daughters 
covered it, and that  the defendai~t was in possession. But  i t  does not 
appear that  the plaintiff or  ally person under whom she claimcd ever 
had beell in possession. 

The  jury found a verdict for the plaintiff, aud judgmeut being ren- 
dered thereon, the defeildant appealed. 

Badger f o ~  plaint i f .  
Strange for d e f e n d a ~ l t .  

NASH, J. We are spared the trouble of exarniiliilg the doctrine of 
estoppel as applicable to this case, in the argument before us ;  that  
ground has been very properly abandoned. There certainly is no estop- 
pel. Bu t  i t  has been argued that although there is no tecllnical estoppel, 
yet the deed from Auld to Curtis, which conveyed to the latter 280 acres 
of the Slay tract, arid recited the deed from Slay to Auld, and the deed 
from the latter to Field, for 20 acres, together with the deed from Curtis 
to Marsllall Diggs of tlie same 250 acres, and the deed from the latter to 
the defendant, was good p ,  i t t u  fnc ic  evidence of title against the defend- 
ant, u h o  was a inere wrongdocr. V e  do not accede to the proposition, 
l,or, indeed, is  i t  i n  this State a n  open question. The rule here is a plain 
and simple one. The plaintiff in ejectment must recover on the strength 
of his own title, either as being in  itself good against all the world or 
good against the defendant by estoppel. Duncan v. Duncan, 25 
N. C., 317. In  this case i t  is  admitted there is no estoppel, and (161) 
i t  is apparent the legal title, according to the evidence before the 
jury, was not i n  the plaintiff. The first link in her chain was wanting, 
to wit, the grant  froin the State. 
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I n  rejecting the paper certified by  the Secretary of State ,  as  a copy of 
the g ran t  t o  J o h n  Slay, his Honor  erred. I t  escaped his  observation t h a t  
this very question was decided by this Court  i n  C a n d l e r  1%. L ~ r n s f o r d ,  20 
N. C., 142. I t  is  there ruled that  g ran ts  o r  patents froill the sovereign 
a r e  enrolled ill the office from which they errianate arid a r e  then records. 
Like all  other  records, copieh of them, by the  cor i l ino~~ law, m a y  be used 
as  evidence by al l  persor~s except those wlio ~vould  be entitled to the 
originals. The  Legislature, by a n  act passed i n  1748, recognizes this 
principle, and  gors fur ther ,  arid makes tlle abstracts entered i n  tlie office 
of Lord Granville, o r  exeri~plificatioris of them duly proved, evidence as 
if tlie or igir~als  Tiere produced. T h e  paper  offered in  evidel~ce is all 
abstract c o i ~ t a i i ~ i ~ r g  the courqes and  dis tal~ces of the l i l ~ e s  and  t h ~  date, 
arid is signed by tlie then Goreriior of tlie colony. a ~ i d  the  Secretary of 
S ta te  has certified it  as  a t rue copy of the record of the  grant .  W e  be- 
l i e ~ ~  the practice has bee11 uiiiforni to record abstracts, arid t l ~ o u g h  the 
act  of '48 is  riot brought forward i n  the Rerised Statutes, we a r e  of the 
opinion tha t  act merely recognized the rule of the conimon la~ i - ,  arid by 
the  la t ter  the copy \\-as eridence. T h e  jury, l ~ o n e r e r ,  ga l  e the  plaintiff 
a verdict, notn ithqtaiiding this e r ror  against liirn; yet, as  this erroneous 
opinion iiiay have prei elittd the defendant f rom relying upoil other  teqti- 
many i n  his  power, we think it  proper, up011 the a u t h o r i t -  of J o ~ l r s  1 % .  

Y O ~ I I ~ Y P ,  19 N. C., 354. that  the case s l~ould be again subinitted to  a jury. 
PER CTRIAXI. T'etzi~e d~ I ~ O C O .  

C i t e d :  T n y l o i  r . ( ; G O (  11, -:Y S. C., 468 ; X c L e n a n  1%. ( ' h i s h o l ~ i z ,  64 
S. C., 324;  F a r m e r .  I.. P icXr i i s ,  83  S. C., 5:l; Tolson t. A 1 l a i ~ l o ~ ~ ,  85 
N. C., 238;  i ~ t ~ ~ i c X l a n t l  1 .  l j ~ a i ~ ~ g k u ~ ,  98 K. C'., 319 ;  A y c o t k  1 % .  R. R., 
89 3. C., 324;  Ray r .  8 f c w a r f ,  102 S. C., 473;  ( ' k iwthcr t t~  z'. >70irng, 
113 PI'. C., 1 6 6 ;  A l r ~ . w ~ ~ d c r  I.. ( ; i b h o n ,  118 S. C.,  807;  A I I a r s / ~ u l l  1.. ( 'or- 
h p t t ,  137 3. C., 557. 

(162)  
THE STATE v. ABEL H. SHUFORD. 

1. The county court has no authority to discontinue any public road but upon 
the petition of one or more persons filed in the court, and the other neces- 
sary proceedings greecribed by the act of assembly, Rev. Stat., ch. 104, 
see. 2 .  And any order for discontinuing a public road made otherwise 
than as the act directs is void. 

2 A person who erects a fence across a public road so attempted to be discon- 
tinued is liable to an indictment therefor. 

A 1 ~ ~ ~ . l ~  f rom C' II.T)WEI.I. Fa l l  Term.  1845 ; /:criJc!j. J .  
T h e  d e f e n r l a ~ ~ t  was indictcd for  ohstrurtiiig a puhlic liigliway in the 
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county of Caldwell. 011 the trial the jury found the following special 
rerdict, to n i t :  "That for many years a public highway existed, rurl- 
riing from Morgauton to Wilkesboro, by way of Harper's store arid the 
sign-post n~eiitioiicd in the indictii~riit ; that after the county of Cald- 
well was established, in 1841, tlic town of Lei~oir  was located ill the 
vicinity of Harper's stort and the said sigil-post ; that the county court 
laid off and opened a new yoad fro111 Harper's store to tlie said sign-post, 
passing through the village of Lenoir, whic~li road has been used ever 
since as a part  of the public highway; that i t  appears from the records 
of the county court of Caldwell County, October Term, 1843, that  the 
following order was lnade by the court, to wit : "Road: Ordered by court, 
that the road froill James Harper's to the Scott old field, near the town 
of Lenoir, be disanrlulled-the part from Wnugh aud Harper's store to 
the sign-post near the town of Lenoir." h d  the jury further find that  
the road mentioned in  tlie order a i d  that ~nentioned in the bill of indict- 
ment are one and the same road, not different roads, which said road 
was used as a public highway until the inakil~g of this order. But they 
also find that  there is  no evidence that the order disanilulling the said 
road was made upon any petition, and accordingly say there was 
no petition filed praying that the said part of the said road should (163) 
be disarinulled. They further find that the defendant, some time 
after tlie said order of the court at October Term, 1843, was made, ran a 
fence across a part of tlie road ~~re~ l t ioned  in the bill of indictment; that 
the same was upon his own freehold, he being owner in fee of the land 
over which the road passed. The jury, bciilg unable to decide, refer the 
1 1  atter to the court, and if the court, upon this statement of facts, thinks 
the defendant is  guilt?^ in law, they then find hiui guilty ; otherwise, not 
guilty." 

Whereupon, the court, being of opinion that the said road was discoil- 
tiriued by the county court, gave judgli ie~~t for the defendant; from 
vhich judginer~t the solicitor for the State appealed. 

, 4 t t o r n e , 1 ~ - f ~ ~ n e ~ u I  for t h e   stat^. 
Guion, and d l i l l ~ r  for defendnnt .  

Daxmr., J. The act of -2sse111bly (Rev. Stat., ch. 10 l. scr. 2 ) tlecalareq the 
county courts shall not d iscor~t i~~l ic~ all? public. road unles.; nl)or~ the peti- 
tion in  w r i t i ~ ~ g  of one or illore persms ill said court filed; and that  the 
petitioner or ~wtitioiiers shall irlake it appear that thc persons over whose 
lands the said road may pass shall hare  had twenty clays notice of the 
intention of filing the said pchtion. If t l ~ c  said notice is  not given, the 
petition shall be filed in thc clcrk's office until the succeeding court, and 
notice posted at the courthouse door; at n - l h h  court the justices shall 
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hear  the allegationi qet for th i n  the petition a n d  h l l  h a l e  ful l  p o n c r  
and  authori ty  to  order the  discol i t i~~ual icc o r  a l temtion of tlit. ro:~tl. 
A n d  if a n y  perqon shall be di-satidled nit11 the juclg~nent such I m ~ o n  
may appe:tl to the Superior  ('ourt on cl~tc~i ; i ig  ilito a n  aplwal 11olid n i t h  
tn o or more suretie;, nhicl l  bond ~1~111  be made payable to the per-oil o r  
pervxis v h o  ,hall h a l e  filed the said prtitioli, o r  to such prlrs?ii o~ per- 

qons u h o  cliall h a r e  oppoied the mrlc .  

(164) Kt. here we t h a t  if tlw c.owty court vould disxmriiiue a p u b l ~ c  
road n i thout  a petition a, afore+aid, no person could appeal f rom 

such judgme~i t ,  b c c a u v  there ~vould  be no p e r m i  to  nlioin, l anfu l l r ,  ail 
,~ppea l  b o d  could be g i ~ e l l ;  o r  ~i llc could be permitted to appeal,  and 
he  s l~ould  succeed iri the Superior  ('ourt, there would bc no peryon against 
whoiil lie could recoT e r  hi, co.th. The  ~ ~ u n t y  conrt h a d  d i~cont inned  the 
road 111 c o l ~ t r o ~  er5y ni t l iout  a n  p e l m i  el cr h r m g  filed a petition for  
that  purpo-e, an? thereafter the defendant ran  l i i i  fciice a rms-  it .  H e  
is llot l l~ucl i  to blame;  but lie cannot be permitted to sar that  Ile n.~; 
iglior;allt of the  law. 

Tlle order nmde by the couiity court disco~it i i iui~iq the  road, T( ithout 
a n y  ~ ~ c t i t i o n  l l a ~  ing  been filed for  tliat I ) i q ~ o - e ,  n :I< T old i n  Ian a*  beilig 
beyond their  ju r icd ic t io~~.  nliicli, i n  this caie, is ,peciwl and  limited 
the  act of A l ~ w n b l - .  T h e  judgnie~i t  must 11e r e ~ e r s e d .  Tllc Supei ior  
Court  nxiy p l o c r d  to  judpillent apaiiist tlre dcfc>lldant 011 tlic *liecid 
T e d i c t .  

Ph1< CT RI.411. It(>\ c r d .  
- - 

(163) 
THE STATE V.  .TOHS P. CRATOS 

1. TT'hcre it was suggested to the Court, on behalf of the Stale, that there were 
errors in the transcript of the case sent up, and it  was also suggested that 
these c-uors existed in the original record belo~v, and that they were mere 
misprisions of the clerk of that court, on motion of the AttorneyGeneral 
it was ordered that a r.c~tioi'rr?.i. issue, and, although it ims a capital case, 
that the cr~rtio?.crl-i he mwde returnable at a day posterior to the nest term 
of the court below, in order that that court might, if they thought fit, 
make the proller amenclments in their record before the return of the 
cm3iorari. The errors consisted in n:istaking the name of tile judge who 
held the court when the indictment was found, and omitting altogether 
the name of the judge before whom it was tried. 

2 .  Although it is more corrert, in making up the record of a criminal trial, 
that the presence of the accused should be expressly affirmed, yet it  is 
sufficient if i t  appear by a necessar>- or reasonable implication, as where 
it is stated that the accused, who had been before con~mitted to the cus- 
tody of the sheriff, was ordered t o  be brought to the b a ~ - .  and immedi- 
ately thereafter he is palled, by the jury in giving and by the clerk in 
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recording the verdict, the prisoner a t  the bar, and next, the court, in pass- 
ing sentence, adjudged that the prisoner be t a k e n  buck to the prison. 

3. On a trial for murder, the question of provocation is proper for the decision 
of the court; for whether certain facts amount to a sufficient provocation 
to palliate a killing from murder to manslaughter is entirely a question 
of law. 

4. When one man is unlawful ly  restrained of his  liberty and kills the aggres- 
sor, the offense is only manslaughter, unless attended with circumstances 
of great cruelty and barbarity. But when the restraint is upon one man 
by another so far as  to prevent the former from doing what the latter may 
lawfully resist his doing, and the person restrained in that  manner and for 
that cause kill the other, i t  is murder. 

5. A husband has a right to use compulsion, if necessary, to enable him to 
regain the possessicn of his wife from one in whose society he finds her, 
and who, he has good reason to believe, either has committed or is about 
to commit adultery with her. 

6. Whether an  instrument by which death i s  occasioned, if i t  be in fact as de- 
scribed by the testimony, be one by which death may or may not be proba- 
bly caused is a question of general reason, and, therefore, proper for the 
court; and if i t  be doubtful whether it would probably cause death, the 
court should direct a conviction for manslaughter only. 

7. The court has a right to excuse jurors who have been summoned upon a 
venire in a capital case, upon their application, for any reasonable cause. 

8. The State's challenge to a juror for cause need not be decided on immedi- 
ately, but it is in the discretion of the court to let it stand until the panel 
be gone through. 

APPEAL from C~sar:wrs Fall  Terni, 1843; P r a r s o ? ~ ,  J .  
The dcfeildant was indicted for the willful r~iurder of Thomas F. 

Harrisoii, and, being convicted and judgmcnt pronounced against h i n ~ ,  
appealed to this Court. 

According to the transcript filed by the prisoner in this Court, (166) 
the indictment was found in Cabarrus Superior Court on the 
third Xonday of February, 1843, which was held by TT'illtatr~ TI. Cnilcv, 
one of the judgcs of tlic Superior Court, and it did not appe,rr by nhorn 
the court was held a t  August terin following, :rt which term the prisoner 
lvas tried. On those accounts the L2ttorncy-(;ci~cral, early in thir term, 
moved for a c e i t i o r i i i ~ i .  011 that  t l ~ c  clerk returned a second transcript, 
in which it eet fort11 that the February tern1 mas licld by his TTonor, 
John  L. BaiZry, and ,211gust terin by his TTonor, ICic 11 moiad X. P P ~ T S O I I .  
But, accolnpanyi~~g the traliscript, therc is :i nrit ten statement of tlic 
present clerk that in fact tlic original rccortl purports that Willi:l~ri I;. 
Bailey (and not John L. Bailey, as it should be) prei;idcd a t  F e b r u a r ~  
term, and that it does not state who presided a t  Auguit term. Upon this 
statement, the truth of wlii(*ll was ~ o t  cont(~sted by the 12ttorliey-Cner~eral, 
a motion on behalf of the prisoner w:ls nlacle for i~notller c (~d iora7  i, with 
directions to the clerk to wnd an exact transcript of the record as re- 
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mairliilg i n  his office. Tlie Alttoriley-General did not oppose tbe motion, 
but reque-ted that  tlie wri t  might  be ~iiarle returnable to some d a y  iri the 
present term, posterior to the  next term of Cabar rus  Superior  Court ,  
which nil1 be on the th i rd  Moilday of February,  so a s  to enable tha t  
court by proper entries to correct the mistake a n d  supply the ol~lissiori 
of the clerk. 

KLFFIX,  C. J. Possibly the  Court,  under  the liberal language of the 
statute, might  amend here in  the particular points i n  which th i s  t ran-  
s c ~ i p t  is  defectire, as  there could be no inistake as  to the judges who 
held the court a t  the terms mentioned. But ,  f o r  the  reasons g i ren  i n  
Rallarrl 1%.  Carr,  15 S. C., 575, it  is more conrenient tliat i t  should be 
done in the Superior  Court,  so a s  to make the records of the t n o  courts 
consistent. The  corrections may  be niade by changing i n  the o r ig i~ la l  

record the ilailie of . Judyp  RL(I~P,IJ and  by inserting that  of J u d g e  
(167)  Pearson ,  a t  A u p s t  t e r m ;  aild there is no doubt that  it  is  compe- 

tent to the Superior  Court to make such corrections. S. 1.. Reid, 
18 S. C., 377. I t  is with grcat reluctance that ,  i n  a matter  affecting 
life, the Court  allows such all i~ldulgellce. Indeed,  it  i a  done o n l -  under  
the coiistraiilt of the absolute ~ ~ e c e s s i t y  of the  case. T h e  defects a re  . . 
~ n c r e  illisprisioiis of the clerk, and unless faul ts  of that  kind be cured ill 
this l i i am~er  it  is apparent  tliat crimes a r e  to go u i l p n i s h e d .  Since the 
recent alterations i n  tlie mode of nppoi~l t ing clerks. and the tenure ot' 
the office, there has  been so rap id  and so gleat  a f a l l i l ~ g  off' i n  the skill 
and diligence of those officers as  leads those n h o  I m ~ e  to look illto all  the 
records that  come to this C'ourt to cntcr tain serious apprellen-ions fo r  
the security of rights f o u ~ l d e d  ou judicial proceediilgs, by reason of the 
x a n t  of records, r~ieicly, i n  due legal form. I t  is to he regretted tha t  per- 
bimb not practically c o i m r c t ~ d  n i t h  the  admi l~ is t ra t ion  of the law a r e  
not a n a r e  of the irnportance of orderly entries according to wttled prece- 
dents, and  that  they c a m o t  be dul? ililpressed nit11 the t ru th  tha t  it  is .I 

task of real difficulty to draw u p  surh  entries a ~ ~ d  ellgross a proper 
record, requiring abilities T\ hicli few posses%, and  indced none but those 
who, with good capacity, h a ~ c  b e n ~  t r a i ~ l c d  to it  as  a profession by good 
instruction and  l o ~ i g  practice. B u t  i n  point of fact,  \re h a r e  not non 
officers possesiing such proficiency; and  it  i j  our  du ty  to execute public 
jilstice as  n e l l  a ?  n e  can i n  the circuinstances actually existilig. TTe 
~ ~ u s t  endearor  to olercoine the eT il; of unfit clerks by correcting their  
~nisprisions, as  f a r  as the ~ ~ O T V I I  and certain t r u t h  m a y  ellable us  in  any  
case to do so. There a rc  defects n h i c h  a rc  beyond the reach of all:- COT- 

rection, a n d  to theill n.e must ~ ~ l b l l l i t .  But tho5e I ~ O W  mldrr  considera- 
tion are, f rom their  nature,  co e a ~ i l y  corrected by p u t t i i ~ g  the record into 
proper fonli,  and. a t  the same time. make it  certainly speak the  t r u t h  
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that  we callnot refuse to the State the opportunity of applying to the 
judge of thc Superior Court for  that  purpose, if it  should deem 
i t  proper to allow the corrections. The writ mill, therefore, (168) 
be made returnable on 25 February in the present form. 

A new transcript was returned in  obedience to the certiorari, contain- 
ing a copy of the record as amended in the Superior Conrt of Law of 
Cabarrus County at February Term, 1546. 

The case sent up  contains in dctail all the evidence given on the trial, 
the charge of the presiding judge, and the various objections urged by 
the prisoner's counsel. These matters are so fully set forth in the opin- 
ion delirered in  this Court that it  is  thought superfluous to repeat them 
here. 

d t t o m ~ y - G o m a 1  and S u u ~ ~ d c r s  f o ~  t h e  State .  
Badge l  for defendunt.  

RUFBIK, C. J .  The counsel for  the prisoner assigned as an  error in 
the judgment that  i t  does not appear by the record that the prisoner was 
personally present in court a t  the time of the trial and sentence passed. 
The record sets forth the indictment found a t  February Term, 1845, and 
then "the prisoner, John  P. Craton, appearing a t  the bar and pleads not 
guilty," and he is thereupon con~mitted to close custody. At  August 
term following, the record states that  "It is ordered by the court that the 
prisoner, John P. Craton, be brought to the bar," and immediately there- 
after i t  states that  the jury were sworn and impaneled, and that  they 
'(find the prisoner a t  the bar guilty," etc., and, thereupon, the judgment 
of the court that  the prisoner, John P. Craton, be tzken back to the 
prison, etc., from which judgment the prisoner prays an appeal and gires 
bond, etc." 

I t  is admitted that  it is the priuilege of the accused to coi~fror~t  his 
accusers, and be present in his proper person to make defense by 
pleading and before the jury, and also to make objection to sen- (169) 
tence being passed, But  we think i t  sufficiently appears that  this 
person was present in all those stages of the case. We agree that it would 
be much better to state it directly. I t  is a very simple thing to write 
down what is don? in  court in the present tense, as the acts occur, and, 
one would think, i t  would br casirr to adhere to settled forms than to 
rely upon every rariety of mode of framing entries being sufficient. I t  
is greatly to be regretted that  the clerks mill not be guided by precedents 
in such matters; and that quoted a t  the bar from Blackstone, 4 Corn., 
Appendix I ,  is  well framed. Bu t  although i t  i s  the more correct that  
the presence of the accused should be expressly affirmed, yet we conceive 
tha t  i t  is sufficient if i t  appear by a necessary or reasonable implication. 
Here, J o h n  P. Craton, who had been before committed to the custody of 
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the sheriff, was ordered to be brought to t h e  h i . ,  and  i i i n i ~ e d i a t e l ~  there- 
a f te r  he is called by t h ~  j u r y  ill p i ~ i n g ,  and by the clerk iri recording, 
the  verdict, the  prisoner at  t h e  iiur," and, liest, the  court, i n  paqsing sen- 
tciice, adjudged that  the  pri\oner, J o h n  P. Craton,  l ' r  t u J  e n  bail;: to the 
prison. I t  seeriis to ub t h a t  tliere can be but one i l l t~ndi i ie i i t  a?  to the 
fact i ,  whether the pr iqo~ier  v:rs presrnt o r  a b s e ~ t  u11o11 the  several occa- 
sions of the t r i a l  and  iltdgrnent. 

T h e  prisor~er's counsel next objected to the i n ~ t r u c t i o n s  g i \ e n  by  the 
p ~ e s i d i n g  judge to tlie jury. It n as in?isted th,it lii, E o n o r  erred i n  t l ~  
111:11111er i n  n h i c h  lie left i t  to the jurj to find \ilietlicr tlie killing was 
murder  o r  n i a ~ ~ s l a u g l i t c r ;  and a1.o ill holding tha t  there ivaj  1x0 legal 
provocation to the pri.oncr to n ~ i t i g u t e  the o f f c ~ i ~  to iiianslanghtcr 

e w r y  i ~ i t c ~ i t i o l ~ a l  k i l l i i~g  is  iuurder, u111e.s justified, escuicd, or 
pallitited by a ploi  o c u t i o ~ ~ ,  the na tura l  order of i ~ i ~ e ; t i g a t i o ~ i  is b- con- 

bidering, first, n l ~ e t l ~ e r  there m s  here a 1cg:il pro~.oi'atiori. Upoil 
(170) tha t  point tlie facts  seem not to have bee11 d i~pute t l ,  arid nppear 

to he a s  follon s : T h e  d e c e a ~ e d  a n d  tlie prisoner l i ~  ed ill the  same 
neighborhood, and  the la t ter  had  for  some time indulgcd a11 illicit affec- 
tion for  tlie former', n i fc ,  :ironed to the  witnesq Archibald, to ~i-honl the 
prisoner said IIC could elope n i t h  her. 011 the night  before tlic. cutastro- 
phe in this caqe, I I a r r i i o l ~  sav- the prisoner lyiug or1 a bed \\it11 liis wife, 
arid in  her  cmbraceq. H e  renion.trated against the  fani i l iar i ty  : but the 
ao lnan  persisted, and  the ~ ~ r i ~ o n e r  also continued his 130-ition. T h e  nes t  
ei twinq, n h e n  (lie partie% n e r e  about l c a ~ i n g  tlie c o l ~ r t l i o u ~ e ,  IIarriioii 'e 
wife told hiin, in the pre-ence of the prihoner, t h a t  ;he nould ride l19111e 
i r t o n .  T h e  d:.cc:ised obiected, al~cl told licr tha t  she could ride 
in  a n:lgon n i t h  her inotlicr, a i d .  n p ( n  1wr refu.;il~g t h t ,  110 p r o p - c d  tha t  
D ~ c  could r ide bch i~ id  on his horse.. She  refused tha t ,  also, and then he 
o f f c r d  to walk and let licr liar e hi5 lior,c; but  she still  replied that  she 
nould  not. I l f t e rv  ards, I-Iarrison's wife again caiile to liim i n  co!np:iny 
\\it11 ( ' r a t o ~ i  : \ i d  n i t h  lwr brotlier'e, n i fe ,  Mrq. G:uillaii, a n d  said to  h i in :  
"Tt is time tc~ s t a r t ;  31r.q. Garrnan nil1 ride bcliind Hnr t sne l l  Jones and  
I will ride Lc'iirid Cratoli"; :lnd Har r i son  repl ied:  "You can  go on, and  
I nil1 ovei t:ll\e ou." She  tllen got up br~hind the prisoner and they 
x e n t  off ; and  soon :~ftcrnurcls IIalri-011 liinlself follon-ed. I t  does not 
c l i~t inct ly appear  lion f a r  he n c n t  before he overtook tht. other t n o .  
But  u h c n  lie did o ~ e r t a k e  tliern, h e  (lid riot find tlicnl n i th  31rs. Garillan 
a n d  Jones, but  by t l i e rn~e lve~ .  T h e  three continued on the road in corn- 
pa117 scme dist:li~tc, n ~ i d  n l w n  they n e r c  first sex1 (by the ~vi tnes,  J I u r -  
pl i j  ) the p r i so~ie r  kind the deceascd n e r e  i n  a high quarrel,  and  up011 a n  
inquiry by the  witne-s, n h a t  n a s  the matter ,  Har r i son  sa id :  "Slit. i s  m y  
wife, and he  k w p i  h e r ;  I ' l l  kill 1li:ii"; and he then drew his knife. T h e  
~ ~ r i s o h e r  and  the no;iian itil l  ~ v r n t  on, she iayinp,  "This itllc Caiiideil 
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road) i s  my ro;~d." ,Ifter soiiie di-w:lsic~n from rllc vitness, the deceased 
again s>?l.orG Ile would kill the prisoner, and followed on. They 
were afterwards overtake11 on the road, about 4 miles from the (171) 
courthouse, by the witness Wilson Biggers, wlml the three were 
together arid by tlicliisclves. Ilarrisou repeatedly demanded of the pris- 
oner to give up llis wife, and forbade liini from getting on his horse with 
her behind him. The wife said l ~ e r  husband n as too drurik and his horse 
too small for her to ride with liinl, nud refused to get down; and Harr i -  
son repeatedly declared 11r. nould kill the prisoiler, or  lose the last drop 
of his ow11 blood, hcfore liis xvife should ride further with ('raton. 
Neither party theil 111adc an assault on tlie other. But a t  the instance 
of a neighbor, Dost, nho was passing b.y, Harrison n m t  on, and the pris- 
oner reniairided bel~ind with his wife. The two then proceeded slowly 
on the road, and after they had gone sortie dist:lncc-how fa r  does not 
certainly appear-Harrison n as seen returning, and he cmlm up, ~ileet- 
ing them. With his knife in his hand, lit. tur~lcd  hi? horsc. ini~i~e,li:itelp 
across the road, before Cratou7s horse, aild s : d :  T o u  must give up my 
wife." Tlie prisoner said, '(1 don't nmlt  to liurt you," and he turned 
his licrse, and mrs going back tonards the courtbouqe, mhci~  IIarrison 
rod0 past him and again turned his horw across the road ill front of 
Craton, and, har ing  liis dram1 kiiifc still ill liis halid, 11e repeated, "You 
niust g i ~  e up  my  wife, or I will hill you." Tllc p~.iso~ier then said, "I 
-\I ill learc yc u," and t u r d  his 1 1 ~ r v  out of t h  road. and wrwt into a 
field about tcn sttys, \!hell 11;wriioll tu1311ed his h o r v  before hiin again. 
Tl~ereupori thc priooucr got do11 11 fro111 his l i o ~ x ~   lid said to IIarrison, 
"If you don't Iearc I U ~ ,  1'11 give you n bcat i~~g."  and then pulled off his 
hat and coat, hlolrc ~ f f  a dead old field l~iiic, rild nc11t t o  11:rriiwn as 
he sat on his h o m ~  Z I I ~  gave 1ii111 a blon v, i th tlic billct \vl~i,alll f r a ~ t u r e d  
his skull and kil!ed liin1. ,It the t h e  the blow u:l- ~ i v c . 1 1  H:rn.ison held 
the bridle wit11 one hand nnd his knife with the other, as the  it- 
nesq TIT. Diggers qn-OIV. resting on or near the l ) o r ~ ~ i ~ ~ I  of his (172) 
saddle, n it11 the blnilc appearing between the tliunib a d  fore- 

Upori thew fncti the ccwl t held that no lcgnl ~~rovocat iou  alqwarcd for 
the killing, which, for t l l ~  purl)ow of this qncstioii, is  to be coiisiilercd 
as hariiig bee11 iutc,ndcd. 11 is not denied by tlic coulisel for the prixmer 
that  the question of pro\ O C : I T ~ O I I  is 1)~ ,11er  for the de~is iou  of the court ;  
for, u~ldonbtcdly, nl~ctl lcr  cer ta i ,~  f:rc+ :unonut to a snficicut pro1 oca- 
tion to palliate a killing flo111 rnu~der  to 111al1siaughtr.r is entirely a ques- 
tion of lam, as tlie iilqniry is not 1\11(d1er the pasrion of the prisoner, in 
particular, was actually inflained, but whcthcr in tliosc eireu~~lst~luees a 
man ought, a ~ l d  men iu general mould, becauscl of the infirinity of our 
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nature, be rnored beyond the gorernment of reason so f a r  as to have de- 
signedly killed the person who gare the offense. I t  is said, however, 
that there was liere a pro\-ocation constituted by the deceased's stopping 
the prisoner repeatedly on the highnay, vhich  anlounted to an assault, 
or, a t  least, to a false imprisonment. The Court agrees that if Harrison 
either assaulted or imprisoned Craton unlawfully it would amount to a 
legal prorocation. The question is nhether that  Tvas the case. There 
nTas no actual assault in this case. There x7as no attempt to strike. 
There  as a mere threat that  the deceased ~ o u l d  kill the urisoner if he 
did not give up  the other's IT-ife, and, accoinpasiyillg the threat, tlie pris- 
oner drew his knife. But  he made no attempt to use it,  unless it be that 
he raised his hand with the knife drawn as the prisorier approached him. 
But  if he did so that would not be an unlawful assault; for, as the pris- 
oner got from his horse, stripped hilnself arid declared that he would 
beat the deceased if lie did not leave hini in possession of his wife, and 
then nen t  a t  the deceased for the purpose of beating Iiinl, n i t h  an in- 

strument apparentlx, from its size, sufficient to give a heary blow, 
(173) and ~ ~ i t l i  the instrument raised, and the deceased still sat on his 

horse and did not move from his place, as1 attempt, if made by 
the deceased to strike under those circumstances, and supposing tlie de- 
ceased was not  wrong in stopping the prisoner from carrying away his 
wife, nould  ha^-e been justifiable in self-defense. The prisoner mas in 
the act of making the first assault, and that, probabl-, of a gricrous 
kind, arid the deceased ~ o u l d  ha re  had a right to prevent him if he 
could. But  it cannot be denied that the deceased stopped tlie prisoner 
several times on the road, and that lie was prereliting his going on at the 
time the prisoner got from his horse and gave the fatal  blow; and if 
that  was an unlavful  restraint, that ~ o u l d  estelnlate the Billing to man- 
slaughter. Xr. East, as quoted by the counsel, lays donil the rule that 
'(If a man be in jur iou~lg  restrained of his liberty, mid lie, a t  the time, 
kill the person ~ h o  does it,  he i; but guilty of mnnslauglitcr-that is, 
xhen  the killing is not cffccted by an>- great c ruel t -  or  barbaritv." h d  
he gives as exaaiplcs of the rulc the cases of Euil ,  n e r  and of 1T7itlrem, in 
the former of 11-hich a creditor nent  illto hi5 debtor's chamber, ha\ irig 
put a nlan a t  the door IT-ith a snord to p r e r e ~ ~ t  the debtor from eqcaping 
while he sent for a bailiff to arrest 21i111, and the dcbtor killed tllc cred- 
itor viliile talking with hiin in tlie chamher; and ill the latter a serqeant 
put s common soldier under arrest, viho thereupon killed the sergeant 
with a svord, and on the tr ial  it was not shoml by tlie articles of war, 
or b~ tlie usage of the anilv, that the sergeant had authority to ar re i t ;  
in those cases it Tws held tliat tlie killing naa  extenuated. 1 East  P. C., 
233. But it is ~ ~ l a n i f e s t  that  the ground for qo holding n a p  that the 
restraint on the liberty of those two persons TI-as "injuriouq." a. Mr.  
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East  calls it, or, as 31r. IZussell says, i n  speaking of the same cases, the 
men "had been injuriously and without proper authority restrained of 
their liberty." 1 Russ. Cr. L., 487. I n  those cases there was no 
color of right for the imprisonment, either of the debtor or  sol- (174) 
dier;  for a creditor cannot, himself, detain his debtor, but only 
through nu officer with process; and the sergeaut's authority was not 
proved. But if a person be lawfully arrested by a precept and kill the 
officer, i t  is elcarly murder. ,111d r h e r e  there iq not such a plain and 
direct authority to arrest, and an arrest made under it, but only a re- 
straint upon one nian by another, 90 f a r  as to p r e ~ r n t  thc former from 
doing what the latter may lawfully resist his  doing, the reason is the 
same; and if the person, restrnined in that  manner, and for that cause, 
kill the other, it  is murder. Thus Itussell says, "Such p e r s o ~ d  restraint 
and coercion a s  one man may lawfully use tolvards another will not form 
any ground of extenuation." 1 Russ. Cr. L., 437. For  this position he 
cites TVilloughb?y's caw,  in ~vhich  a. landlord had refused to admit two 
soldiers into his house to get beer at a late hour of the night, and, nfter- 
wards, when the door v a s  opened to let out sonic compaily, one of the 
soldiers rushed in and demanded beer, the other r e l~~a in ing  without. 
The landlord still refused to furnish tlie beer, and the other refused to 
depart, arid demanded it,  and offcred to lay hold of the landlord. and 
the latter a t  the same instant collared him, the one pushiilg and the 
other pulling each other towards the door; and there tlie landlord 
rcceived a violent blow from a sharp instrument, from the other soldier, 
which caused his death; and it was held to be murder i n  both soldiers, 
notwithstanding the struggle between the landlord and one of them; "for 
the landlord did no more in  attempting to put the soldier out of his 
house, a t  that time of night and after the warning he liad gircrl him, - 
than  he  lawfully i ~ ~ i g l ~ t ,  wliieh wa9 110 pro~.ocatiori for the cruel revenge 
tfiken." The ques t io~~,  then, in this case turns upon the riglit of the de- 
ceased to coerw the prisoner to surrender to l l i~li  his wife, and that de- 
pends nlucll on the authority of a husbai~d over liis wifc. There is  no 
suspiciori that the prisoner detained the wife against her will. I f  
tha t  had  been the case, the husband could have justified a battery (175) 
in  her defense and for her rescue. But, though she was detained 
by the prisoner with her consent, the Court is  of opinion that  under the 
circumstances the deceased had a right, after demanding his wife, to stop 
the prisoner as he did, until lie should give her up. I n  general, a man 
has a right to the cxclu~ire  custody of his wife. I t  may be truc that any 
person has a right to protect her from the violence of her husband, and 
to take her from cruel usage under his hand. Aud it may also be true 
that  the husband would not 11aoe a right to take her by force from the 
house of a parent or  any proper protection during a difference between 
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tlierii, nor, indeed, to confinc her, \r here there i. uot p la i r~ ly  a wffirient 
reaqon f o r  iniposing the r e s t r a h t  ul)(Jn her. But ,  in  I , z ~ t ~ , ' a  t use, S 
Xed , 12,  1 Str. ,  478, i t  n as  agreed by d l  the Court  tha t  n l ~ e r c  a n ifc 
makes 2111 undue use of her  liberty. a h  by going irito lev d cornpaniy, i t  i; 
lawful  fo r  the husbaud, i n  order  to preser le  hi- honor, to l ay  liis n-ife 
vndcr  a restraint,  thouzh ~ i l r c n  nothing of t h t  appear-  11e c:!n:iot ju-tif 
the  d e p r i ~ i n g  her  of lier liberty. S o n ,  tha t  is a fill1 a u t h o ~ i t r - ,  : U I ~  

founded, as  n e  think, upon the  l e r y  he-t reaqorl, t h a t  I-Iarri-oli niigllt 
have restrained his n i f e  by forcc f r o m  criinilinl c o n ~ e r - a t i o n  ~ i l t l i  the  
p r iwner .  and, by coiiscquc~icc, t h a t  lie 111igllt co111prl her  to I c a ~ e  the 
scxietv of the prisorier, if he  had a n y  re;!aoriablr g ~ o u l i d -  lo 3 u s l ) ~ r t  tha t  
those perqoils h a d  perpetratrd o r  t h a t  thev n c r e  formilig the guilty pur-  
pose of per l~e t ra t ing  a ~ i o l a t i o n  of his  riellts and  honor, 01 Twre con- 
t ract ing those r rgardr  to~vards  e:lcli other xhicl i  ~ ~ o u l d  11r0hai~ly r t w l t  
i n  that  stigma. T h a t  such ~r-as  the Ttnte of the c:ise betweeil the+ p,lr- 
~ : P S  there iq l e r y  strong ground to atiirln. 'The ar o ~ d l  by ;he p r i m i e r  
of a n  affection f o r  this  n omall-the i l l f c x l ~ c e  tha t  .lie r e t u ~ i l ~ d  i t .  r o  1-11> 

deduced f rom numeroil-. circumqtarlces, a* tha t  he w i d  t h t  he  
(176)  could elope and  leal e the country 11-ith Iicr, and  tile ia1ilil:arity 

n ith nhic.11 .lie hiid on thc came bed n i th  the p r iwncr ,  itli h w  
a r m  around h i <  liecli, and t h y  both refused to ch:~nqe their  situation, 
though the  hu-hand remonstrated; her  p e r t i ~ ~ a c i o n s l y  in ' i i t i~ig to ride 
home behind the  pri-oner, a n d  reiu- ing to r o  ill ally other niani l rr ;  Ii,>r 
bcing found by the En~ii)ai~d (111 tllp road n it11 the pr i -o l~er  alone, ant1 not 
also i n  the rompan!- of Mrq. (;:mnsn. her  si.;cr-in-l,in ; and  tlLe oft- 
repentcd re fuwls  of both the  n i f e  and  the l~risorler to lct tile huib?niI 
trike hr r ,  af ter  he ox-ertook them, 2nd af ter  lie h a d  c x p l i c i t l  qt:lted, a ?  
proved by thc priconei's nitneqy, X u r p h ~ .  that  the  iseawri n h y  E I P  ill- 
sistecl on ha\  ing her  \var tha t  the  p r i ~ o n c r  kept h e r ;  t h e w  circum.tL~ncci 
leare  no rcoiu to doubt t h a t  the Iiuqbmd (,litcrtclil~cd the  belief, :rnd thxt  
vpon ~ t r o n g  grounrls of pre.uniptinn, that  it  n a s  msential to hi-  ~r-ife' i  
pur i ty  and  h i s  lionor tlmt lie ~ l ~ ~ u l d  wpara t r  her f rom t l i ~  conJpnnv of 
the  prieolier. Such n c n u e  nould  juqtify the 1 ~ u ~ b : r n d  i n  effectins t l n t  
end by colupul-ion on his  n i f e ,  fo r  i t  \\-as o b ~ i o u -  that  nothing sho1.t of 
i t  nou ld  be effectual. And  i t  n i t u l d  seem neceswrily to  follon tha t  lie 
might  uac nctual force t o ~ m l d q  tlic paramour,  also, in  order  to regnil1 
his  v i f e  f rom him. B u t  n e  need not consider that .  as we I i n ~ e  a l r e a d ~  
seen tha t  tliere was 110 actual  assnult bv  the deceavd.  There  r w s  mercl? 
a stopping of the prisoner hg the deceased-(having up  his  horse in  
f ron t  of the p r i c ~ n e r  several time', accompanied by ;t demand for  lii i  
n i fe ,  and  a declaration t h a t  the prisoner chould not qo on u n l w  he 
gave u p  the n-ife. Those acts, we think, n e r e  not a n  injur ious rcqtrnint 
on  the prisoner's liberty, but only a l a n f u l  impediment to hie carr l - inr  
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away the deceased's wife, to l ~ e r  ruin and the husbar~d's dishonor. There 
was, consequently, no provocation to extenuate tlie killing of Harrison. 

After the foregoing observations, we need not notice particul:~rly 
the suggestion that  Harrison's consent, a t  the courthouse,.that his 
wife might ride behind the prisoner might make a difference; for (177) 
there is nothing to raise a suspicion of connivance on the part  of 
the husband a t  his wife's foruii l~g an in~propcr  coilliection with the pris- 
oner, as i t  is obx+ms that he mai stung at the suspicion of it, and tha t  
he did everythiug that  he could decently do in l~ublic to preveut her 
from going ~ i t h  the prisoner, and he did not, a t  last, consent uritil he 
had reason to believe they were to go in company with other persons, and 
particularly wit11 her sister-in-Iarv. Besidcs, there was much in the con- 
duct of the parties after he gnw his consent to induce hi111 to retract it, 
a3 their t rawl ing alone, and their peremptory refusal to be scparatcd, 
even by tlie deceaqed's thrent to take the p r i ~ m ~ r ' s  life if he did not give 
her up. 

W e  are next t o  inquire whether the killing. thus appearing to be with- 
out provocation,  as n~urde r  01- ~ o t .  As to tliis point, the facts, in addi- 
tion to those stated in rcfere~lcc to the former point, are ihese: The 
stroke was given x i t h  a pine stub, which had been killed by the cutting 
off the top, and was rotten a t  the ground, was about 3 feet in length and 
about 3 inches in diameter, with the bark on, aiid had abzorbed so much 
water from a rain that had just fallen that  i t  would not burn by having 
a pine torch put to it. TTith that  ~ i~eapon,  the prisoner standing uphill, 
above the deceased, gare the latter a blow with both his hands, which 
fractured tlie skull 6 inches across the direction of the blow, and also 
broke the billet itself squarc off into t n o  pieces. Such is the description 
of the instrument and the act, given by the oilly witness who was present 
a t  the honiicidc; nnd hc snys that ~vlien he went away he left the prisoner 
with the body, and also that tlie torch, nllich was then burning, was set- 
ting on one of the pieces of the stick. K o  other mitrlcss saw it; but 
John  W. Biggers states that next nlorning the prisoner c:tme to his house, 
and, after inquiring of him whether his son, Wilson Biggers, had 
not  told hinz what had happened, and learning that  he  had not, (178) 
the prisoner said:  "I fear I struck him harder than I intended; 
I thought i t  was a rotten old-field pine, eaten by bugs and worms, and 
gare  him a two-handed lick." T h e  mitneqs tlicn went with the prisoner 
to the place, and found the nlan dead, and saw his ha t  :~nd knife lying 
by him, but did not sce either piece of the stick, and ariotller witness says 
it could not  be found. Thp prisoner was a 1nuc.h larger and stronger 
man than the deceased. 

Upon this evidence, snpposing the witnesses to be believed as to the 
fact, and the manner of killing, the opinion of the Court is  very clear 
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that it  was, in law, murder. 111 the begilming of his treatise on homicide, 
Judge  Poster lays doun the true rule upon this subject in few words, but 
rery  clear. "In erery charge of nlurder," says he, "the fact of killing 
being first proved, all the circumstances of accident, necessity, or infirm- 
i ty are to be satisfactorily proved by the prisoner, unless t h e y  arise ou t  
o f  t he  e c ~ c l e n t e  p ~ o d z i c e d  against h i r r l ;  for the law prcsumeth the fact to 
hare  been founded in  malice, ulitil the contrary appearetli." I11 the next 
section lie adds: "In erery case where the point turlieth upon the ques- 
tion xvhether the homicide m s  comnlitted willfully and maliciously, or 
under circunlstances justifying, excusing, or allel iatiug the matter of 
fact, viz., nllether the facts alleged by way of ju.tificatioii, excuse, or 
a l le~ia t ion  are true, is the proper and only p r o ~ i n c e  of the jury. But  
x-hcther, upon a suppobition of the truth of the facti, .uch homicide be 
justified, cxcused, or allexiated 11111st be subnlitted to tlie judgment of the - court; for the conrtructioll the lan. putteth upon facts, stated and agreed 
or found by a jury, i* in this, as ill a11 other cases, undoubtedly the 
proper 1 ) ro~  ince of the court." H e  aftenvards s a y  that neither words of 
reproach nor indecent arid pro7 oking actions and gedures, without an 
as\ault upon the person, are a sufficient provocation to free the party 

killilig from murder. "T l~ i s  rule," he sa) ., "go1 erns e l  ery case 
( 1 7 9 )  where tlie party kil l i~ig upon sicth prorocatiorl maketh the use of 

a deadly neapon, or  othcrnise ~ i ~ a n i f e s t  an  iliteiitiou to kill or  to 
do great bodily ha rm;  but if he had pi1 cXn the other a box on tlie ear, or 
liad struck him xit l i  a stick or other neapon not likely to kill, and had 
unlnckily aud against his i n t e ~ ~ t i o n  killcd, it had been ilian~laughter." 
From these positions i t  appear. clearly that the lax- presumes erery 
villful killiilg murder, u ~ ~ t i l  it  appear, cither upon elidence by the 
accused or upon the eridcnce produced against him, that he did not in- 
tend to kill or to do any great bodily l i a r~n .  And it further alqlears that  
imlcb~ the stroke wl1ic.h produced tlie death be shonn to hare  been one 
frollr wl~icli death wa; not likely to ensue, as a box of tlic ear  or  n i t h  a 
xwipon not likely to do great bodily harin, the law adjudges that  the 
prc~lu~iptiori  of malice, nhicll consists of a nicked, vindictive disposi- 
tion, is not repelled. Of course, the il~iplication that there is  or is not 
~llalicc, f lom the nature of the instru~nent and the mode of u;ing it, be- 
ing made by the law, it i j  the proper province of the court to declare it. 
XOTV, with theqc principles in our minds, it  seems that this killing can 
be no less than murder. I t  does not appear that  the prisoner killed un- 
luckily against his i n t e n t i o ~ ~ .  I t  may he true that he dill not design actu- 
ally to take th t~  other's life. TTe caniiot tell. But  ~r hat  n e mean i that  
the instrmnent used does not appear to h a ~ e  been such that it was not 
likely to hare  done great bodily harm nhen  mielded by the prisoner, a 
r-ery strong man, and har ing  the a d ~ a r ~ t a g e  of g i ~  ing a fa i r  blow from 
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the position above the deceased. On tlie contrary, from the description 
of the instruineilt and from the effect i t  had, the presumption p7ima 
facie is that  i t  was calculated to do a grievous irijury. It was 3 feet long 
and 3 inches through, and heavy from nloisturc absorbed, and was so 
sound as to break into only two pieces by a blow which fractured 
the skull of a man, 30 years old, for 6 inches. I t ,  therefore, can- (180) 
not be viewed i n  the light of the "small cudgel" with which Row- 
ley struck the boy who had beaten his son, from which circumstance it 
m7as properly held that he was guilty of manslaughter only. Fost., 294. 
I t  is  true, the prisorlcr said, next morning, "that he thought it was a rot- 
ten old-field pine, eaten by bugs and worms," and he gave that as an  
excuse for having struck, with all the force he was master of, with both 
hands. Bu t  that  is not sufficient. The prisoner ought to have shown the 
fact to be, as lie said he thought it nas,  namely, that  the stick was not 
likely to produce great harm, but mas worm-eaten and light. Now, i t  is 
remarkable in this case that  the prisoiler did not produce the weapon in 
court, so that  the court and jury might judge of the danger of a s t roke  
with it, nor could i t  be foulid next nlorning on the ground. One witness 
left it there with the prisoner tlie night of the homicide, and the next 
person who was there the nest morning did not see it, nor could i t  be 
found, though searched for around the place. EIo\v, then, could the 
prisoner ask the benefit of tlie law, infwring i~inocerlce of an intention 
to do tlie person killed great harm, upon the ground that the instrument 
was not likely to do such harm, when, in point of fact, i t  did it, and 
\.;hen he mould not produce it, but appears to hare  bmil particularly 
anxious that  i t  sliould not be judged of e i t l~cr  by inspection or by its 
size, weight, and actual strength, but by his declarations of what he 
thought i t  was when he was about to strike, arid not what he found i t  to 
be after he  had done tlie mischief. The  defense, therefore, fails in point 
of law. The legal presumption exists i n  full force, that  the prisoner in- 
tended to do great harm to the deceased by striking with an  instrument 
that  did produce death; i t  not appearing that  the weapon mas of that  
size, strength, and neight which is not likely to produce death, but i t  
appearing from those circumstances, p&za facie, to the contrary, and 
that  presunlption being greatly fortified by the circumstance that 
the prisoner destroyed the weapon to prevent it from being (181) 
brought u p  in  evidence against him. I t  seems to the Court, there- 
fore, that  his Ronor should properly have stated to the jury that  the 
prisoner was guilty of murder simply upon the ground that the presump- 
tion of malice was not repelled by anything which showed that  the 
weapon was not a dangerous one. I t  clearly was; and, therefore, like 
the case stated in the books, where a person, upon slight provocation, 
h o c k e d  out another's brains with a hedge-stick, this was, in law, murder. 
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H i s  Honor,  hen-crer, did not tliirik proper to a s s u n ~ e  so niuch;  but he 
left i t  to the  ju ry  to  say nhe ther  the Teapon m s  a deadly one, and told 
them, a s  they should infer  f rom that  circumstance tha t  the prisoner did 
o r  did not intend to kill, they should find l ~ i n l  gui l ty  of nlurder or man- 
slaughter.  Of this  instruction tlic pri-oner, v e  think,  h a s  n o  cause to  
complain. I f  i t  appeared from the  instrument that  i t  was not a deadly 
one, as  a riding-snitch, f o r  eaample, n convicted pr i so i~er  nould   ha^ e 
juqt cause t o  complain t h a t  the  court had left to the j u r -  to s q -  n h ~ t l ~ e r  
tha t  n a s  such a n  instrument as  the Ian- call. deadly. So, v h ~ n  tlie in- 
s t r u ~ n e n t  appears, p~ 2 1 1 1 1 ~  Su(  i e ,  capable of taking life o r  g r i e ~  ously hurt-  
ing, i n  like mnnner, i t  yeenis to he proper  the court zhould ~ a y  tha t  such 
a n  initrumclit  is  called ill la11 n deadly n-eapoli. I3ut n h e t h e r  the court 
TI as  right o r  n rong ill this  case in  l r  I \  ilig to the jury t o  say ~ h e t l l e r .  
this n as a deadly neapon.  there c:lnnot be ally l~re jud icc  to the prisoner, 
u n l e v  i t  appear  to thiq Court  tli:~t u l ~ o n  the eT idellre i t  n as not a n  in- 
s t rument  of t h a t  chnmcter ;  for,  by the ~ e r d i c t ,  Tve m u %  see t h a t  the  ju rv  
found i t  to be a d~nt11)- neaporl, and, therefor?, i n  so doing they only 
found accordi~ig to the 1 a ~ r .  Being e ~ t a b l i i l ~ c d  to be a deadly weapon, 
either becausc i t  is  to be 50 held i n  l aw or  because it  h a s  been found by 
the  j u q -  to be so i n  fact, the  legal consequence f o l l o w  t h a t  a n  intelltion 

to kill  is establi~hccl, and that ,  being without provocation, consti- 
(152) tutes the killing ninrcler. Thus  n.c u11der5tand the views delirered 

by the  judge to the jury i n  this cace. 
Af te r  sollie p r e l i i n i l ~ a y  obserrations respecting the different kind< of 

homicide, nl l ich h a l e  l iot l~ing to do rrlth the case llelc, nor, illdeed, be- 
fore the j u r ~ ,  the  judge stated tha t  inquiry n a i  a n r r o n e d  d o v n  to the 
point n hether the  killing n as muldcr  JT it11 lnalice iinplied or  manslaugh- 
ter. And  he then said tha t  depcudetl on tlic que-tion ~ r h e t h e r  the  pris- 
oner, n h e n  he  g , i ~ c  tlie h l o ~ ,  intcndetl to kill o r  do grcnt bodily h a r m ;  
a n d  h e  stated that  if' the prisoncr intended to do grea t  I ~ o d ~ l v  harm,  
though the effect exceeded his actu:!l intention, he  m s  liable f o r  the  
convqnences. As to t l ~ c  piisoncr's intention, he stated tha t  i t  had  been 
properly insiqted f o r  the State  tha t  a m a n  i s  presur~lecl to  i l~tei id  to do 
u h a t  he does, and tha t  he  also intends the  natur'll con~equences of his 
:let; and,  therefor?, that  if the prisoner killed ITarr iso~i .  i t  is to  he pre- 
sumed tha t  he  intelided to kill him, urilebs, f rom the circuni-tnnces, the  
j u r ~  be satiqfied t h a t  such ~ r a s  not hi; illtention. I t  n-as w i d  for  t h e  
prisoner t h a t  there i s  error  i n  t h a t  instruction, because i t  lays d o ~ r n  the  
rule  as  a n  isolated proposition, tha t  el e ry  killing n itliout provocation 
is presmnptively murder ,  x-ithout the c ~ t ~ b l i ~ l ~ e d  qualification t h a t  if i t  
be ~ ~ i t h  nn instrument  not l ikelr  to produce death i t  is  only nianslaugh- 
ter.  I f  tha t  conqtruction of the c1in1,ge n e r e  t rue,  n e  do not see tha t  i t  
~ r o u l d  be an e r ror  of ~ r h i c h  the prisoner can conlplnin; f o r  the proposi- 
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tion, as laid down, is the gcl~eral  rule of tlie l av ,  and the qualification is 
only the exception. Therefore, the prisoner, as the ground of his excep- 
tion to the instruction, must make out that the facts bring him within 
the exception and qualification to the rulc, wl1ie11 the judge omitted to 
Iny b e f o ~ e  the jury;  and here, as  ha i  bcen a l ~ c : d y  said, i t  c:~nnot be seen 
that the inctrur~icrit I\ as 11ot a deadly me ,  arid, tlicrefore. the prisoner 
could craTe no benefit of the qualification now insisted on. But, 
i n  realty, his Honor did esplain that  point to the jury, and (183) 
gare  the prisoner all the advantage of it that  lie could ~oss ib ly  be 
entitled to ;  for, i n  the first place, ~ r c  niust under-tm~d that  when the 
judge spoke of a killing in that  part of his charge he did i ~ o t  mc:m eT erp 
killing, but the killing in the maliner ~ r o r e d  in that case; and 11e state5 
that  it was to be presunicd that  he intcndcil to kill, niilrs<, { r o w  the ( i t  - 
rzimstilncca, the jury nere  sat i~fied tli::t such naq not his il~tcntion. The 
t ru th  is  that the law iniplics the intcntioil from the circuiiistances, :!lid 
i t  is not for the jury;  and thus far  the error was on the side of the pris- 
oner, u n l c ~ s  the circuu~stanccs shou here that in law it v a s  not murder. 
But  letting that  pas s fo r  tlic present, it  is clear that his JIonor statcd 
to the jury that  if thcy were satisfied froin the ci~~cnmrt:mces t h t  it  
v a s  riot the prisoner's intci~tion to kill, the7 should acquit hi i~i .  ' I h ~ i ,  

it is statcd that it \Tar further insisted for tlic Statc tlint, upc~n this cri- 
dencc, tlie stick used n as a deadly n eapon, and, co~iscqucntly, that it  T\ ;rq 

murder, there bcilig no legal prorocation; and his TIonor mrs so rc- 
quested to cllargc the jury;  ~ ~ h i l e ,  on tlic other li:~nd, the counsel for tllc 
prisoner urged that  he did not intend to do great bodily hnrln, inasii~uch 
as, among other reasour, the prisoner alleged his niiqtake as to the dan- 
ger of the weapon, and it had broken off so casil- at the ground; arid 
thereupon the court, learing the con~idcra t io i~  of all those arguments to 
the jury, refused to g i ~ c  the instruction pr:tycd for by the St:~tc, mid, 
after assigning sereral reasoils (n it11 TI hich TT c ha\  e nntlling to do) why 
the judge thongl~t  i t  proper to refuse the instruction, it is stxteil that  he 
left the case to the jury, as they had just been charged. r\'ow, how had 
they been charged? Why, if from the circnm.tn~~cc.: (incl~tding, of 
course, the natuic of the ncL:ll)on, nlmn whicli t h t ~  cotinsel on each side 
had argucd) tlic jnry xwre satisfied that it was ~ i o t  the pixiwncr's inten- 
tion to kill or  do great bodily harm, they should find him guilty 
of manslaughter; and if they should not so find, then the law im- (184) 
plied malice, and he was guilty of murder. I n  this we see no 
error, upon the supposition that the jury were to jndgc mhcthcr the 
weapon was deadly or not;  for tlie charge distinctly 1care.i tliat question 
to them, and i t  seems to hare  been the plain pllrpose of the judpe to in- 
form them that, as thcy found that  fact the one way or the other the 
case would be one of murder or  ~nanslaughter, inasmuch as the law in- 
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ferred therefrom that tlie intention was or was not to kill. - h d  tliat 
proposition is unquestiof~ah13- correct; and, therefore, it  can afford uo 
ground for reversing the judgment, altliough the judge inay hare  erred 
ill learing it to the jury, and not telliilg t1ie111 that tllc' prisoner lixd ~ o t  
sufficie~it l~ established that the i n s t ~ u n i c ~ ~ t  with nliicli he did kill JT-as 
not l ikel-  to kill. The pri-oiler then prayed the judge further to iiistruct 
tlie jury tliat if they had a reaso~ialde doubt of tlie iuterit, the prisoner 
was entitled to the benefit of i t ;  n l i i r l~  was refused. And in that refusal 
his Honor was r ight;  for the illtent in this ca,e TVWS of that kind TI-hich 
is inlplied by the law, aud, tlicrcd'orc,, was not prop.er to be left to the 
jury at all, and, by consequence, the doubts of tlic ju iy  upon it could 
not be r~iatrrinl. TI-e are riot sure, illdeed, that the r u e a r ~ i ~ ~ g  of tllc pris- 
oner's couiisl, in praying the in~truction.  i-, niidcrqtood by 11s. a. in 
i t d f  i t  is  not perfectly inrelligihlc. TI-e cannot suppose that  the pur- 
p o x  was for directions in favor of the prisoner in case the jury had 
doubts as to the fact of the instrument being a cleadly weapon or not, 
because the terms are '(a reasoriable doubt of tllp intent ,"  and that ex- 
pression cannot by any iiiterprrtation of ~ ~ l i i c h  it is susceptible embrace 
the inquiry rcspec.tiag tlie nature of the iiistrmnent. Tl'e nl~lht suppose, 
then, that the i~istrnction mked ~lieaut  that, although the juq -  should 
find that the ueapon ITEM deadly, yet, if they, notnithstandirig, doubted 
of the actual intrnt  to kill, the prisoi~er should be acquitted; a i d ,  thus 

understood, the Court couceires tlic instruction n7a> l~roperly re- 
(185) fused, for the reasons jnst gire11-that the intention IKE an im- 

plication of law, and not an inference of fact by the j u r ~  from 
the nature of the x-capon awl the ahsence of legal prorocation. Ilideccl, 
i f  tlie instruction had heeri p a y e d  in reference to doubt, about the in- 
strunlent being a deadly xeapon, as n e  conceive, the court ought not to 
have giren it to the jury, because, ulletller an instrull~ent, if it v a s  ill 
fact as described by a witness, be one by nliich death inay or may not be 
probably caused is a question of general reason, and, therefore, proper 
for the court; and if it be doubtful whether it ~ o u l d  probably cause 
death, tlie court, we think, should direct a conriction for lnanslaughtel 
only, as was insisted on in the case stated hy Lo? d Hale, I P. C., 456, im 
vhicli a man v h o  TI-as called "a son of a nhore" by a woman took up :I+ 

broomstick and threw it a t  her a t  a distance. arid it hit her upon the head 
and killed her, and it Jvas submittecl to tlie judges, after a conriction of 
murdei-, whether that striking, 15 liicli r a s  so improbable to cause death, 
m s  murder or nianslaugliter; and they not agreeing oil it, the prisoiie~ 
was pardoned. 

The Court is, therefore, of opinion that  there is no grounid in either 
of the objections for rerersing the judgluelit. The counsel here did not 
insiit on either of the points made by the special iii.tructio~is prayed for 
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by the prisoner; and me 21a~e considered them without discovering any 
force in  them. 

So, also, is our opinion with respect to the objections taken to forming 
the jury. The  court has a right to excuse persons upon their application 
for any reasonable cause, and, certainly, by the consent of the prisoner, 
given by himself or his  counsel. I n  8.  T .  Benton, 19 S. C., 196, it was 
held that  the State's challenge for cause need not be decided on imme- 
diately, but that  i t  was in the discretion of the court here, as  in England 
it i s  i n  the crown officers, to let them stand until the panel be gone 
through. I f  we were to undertake to revise the exercise of his 
Honor's discretion 011 this subject we should not differ from what (186) 
he did in this case. 

PER CURIAM. N o  error. 

Cited: S.  v. Collins, 30 IT. C., 412 ; Xarsllall v. Pisher, 46 N.  C., 117 ; 
S. v. Ramsey, 50 K. C., 200; 8 .  1%.  Starling, 51 N.  C., 367; S. v. West, 
ibid., 509 ; In re Spicey, 60 N .  C., 543 ; 8. c.  Blackzceldcr, 61 N. C., 39 ; 
Glenn 1,. B. I?., 63 N. C., 514; 15. T .  Xntthezr~s, 78 N. C., 532; S. T. 
Chavis, 80 K. C., 357; S. v. Swepson, 83 N .  C., 589; 8 .  T. Jenlcim, 84 
N. C., 814; S. v. Swepson, ibid., 825; A. v. Paylor, 89 N.  C., 541; 8. 2'. 

Anderso~z, 92 N .  C., 755; Thornburgh v. Mastin, 93 N.  C., 265; 8. v. 
Hensley, 94 N.  C., 1029; S. v. Kelly, 97 N.  C., 410; 8. v. Phillip, 104 
N. C., 789; S. v. Surlcs, 117 3. C., 723; S. v. Sincluir, 120 N. C., 605; 
8. v. Capps, 134 K. C., 628; S. v. Lipscomb, ibid., 695; S. v. Archbell, 
139 N. C., 539; S. v. Sandlin, 156 S. C., 627. 

JONATHAN J. LINDSAY v. ASA ANESLEY. 

1. The omission of the word "penal" in stating the damages which either party 
might recover for the breach of a covenant, as, for instance, a covenant 
for conveying title, does not necessarily make the sum mentioned liqui- 
dated damages. 

2. Whether the sum mentioned be merely a penalty or liquidated damages 
must depend upon the circumstances and nature of each case. 

3. The quantum of damages in an action of covenant may be assessed by the 
jury, when the precise sum is not the essence or substance of the agree- 
ment. 

APPEAL from WASIIINGTOX Fall  Tern), 1845; Jfanly, J.  
This was an  action for debt for  $1,000, upon the follo~ving instrument, 

to wit: 
"Know all incn by these presents, that I, * h a  Anesley, do contract and 

agree to and with Jonathaii J. Lindsay that  I will execute to the said 
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Jona than  J. Lindsay, h i s  heirs o r  assigns, a deed of bargain arid -ale 
for  a t ract  of land 1) iug  in  Wa;hirrgtolr ('ounty, r o ~ i t a i n i ~ i g  by e>ti:il:ltiori 
16.; acres, more or  l e q  i t  being a t ract  of land recently c o l i \ e ~ e d  1 ) ~  I I I ~  to 

Tllomac 13. X > e r i  f o r  the zuiil of $651, t h e  iaitl Tl~cililn, I:. ixer. 
( l a ; )  l ia i ing cseruted to me, the w i d  A.a A1l~eJcy ,  a contract to l eco~i -  

: e -  the said lancl to the said h i e z l t y  nllcllei e r  lie, the said -\lies- 
ley. \hould 1x11 back to tllc w i d  l l y r r s  the said WUI of $ G I :  I I ~ W ,  nlicn 
thc. ,,rid Joi lathau .T. Lind.ay ,-11:11l fur l i idi  the 4 i l  . \ i~csiey nit11 the 
m i d  i u m  of $621, nit11 ~ \ l i i c h  the .aid A h c 4 ~ p  is to pap  the  haid i \ l j c r t  
t i l i l i  i c i l t c l ~ ~  r11c &.lid L n ~ d  bargain n ~ ~ d  kale by him, the said Al~~e-le!,  to 
1ii111, the w i d  X ~ e l . ,  tl~clil the haid A1~ic*lcy (loth contract a n d  agree n i th  
thc .aiil Liridwy t h t  he,  tlicx y:ri,i -111ciley, n ill csccute to the m i d  L h d -  
u y  .I fir111 d c c ~ l  of l i a r p i ~ i  slid *ale ill f w  sirnl~le f o r  the aforeinid prem- 
i+>, tire >aid Lintl-a? :~r;ret.iug to pay the w i d  -lnc>ley tlic sum o i  $950 
for  the ...lit1 l a n d ;  a ~ t l  ; i  is  agreed by and  bctweeu the part ic> t l ~ t  the 
fo:lonilig slit111 Lc the modes of p:~>nlent :  that  t1.e w i d  L i ~ ~ d w g ,  af ter  
furliikliing thc >aid A~ic- ley the aforesaid i l i u ~  of $651 to retleclii the -aid 
lalid. ~ l i a l l  bc penllittcd to pay  the balance ill good 11otcs ( t h a t  i q  to w v ,  
i~cte. I f halld. nliit~l1 the said I , i n d + q  a g r e e  to guaran tee) ,  a l ~ d ,  f o r  the 
f,i!tliiul pc.~follnnlicc of tlie coreli:~ritc cont iai~~cd ill tlii? agrecnit3~rt, thc 
p v t i e s  tci thiq aprcwl~plit  do hilid them-e1~ c i  ill tllc Luln of ki .000,  t o  I r  
c.ollwted ont of cillicr 11arty rc~fuqilig to coni l~ly with tllc tellil. of tlii, 
: ~ i i i t .  ( S i g ~ ~ c v i  m ~ r l  hcalcd 1,:- the parties.) 

.i I ,rrnrh c'f t l ~ c  a g r c c ~ i i m t  oil thc p ~ r t  of the  d e f e ~ i r l m ~ t  bavilic been 
111 01 c d ,  thc  W ! C  qv+tioii 1 1 1 ~ e l i t ~ d  to the court n as n hethcr  the damage. 
fo r  tlic ~~ol i f~~l f i !h i ie l i t  of the o b l i ~ n t i o ~ ~  \ \ w e  liquidntcvl or o t l i c i x i ~ c  
r 7 I lic c o u ~ t  hc!d hicly nprc  not liquidated, the  $1,000 n~elitioncd i n  t l ~ ?  
i~i . t l i i l~inr i  l e i ~ r g  iii the nature of n p e ~ r a l t ~ - ,  rind iuwwctei l  the jllrv to 
as-e.. the  actllal daliiapes. T h e  j u r -  returned a T e r d i d  ill f a ~ o r  of the 
plaintiff fo r  tlic iulu of $87.27. The court rcfused, on ~i iot ion of the 
l~lailitit?. tq g r a ~ i t  :I lion tli:il. a ~ i i l  j ~ l d g ~ ~ ~ t w t  1 f'ing rcudtlred accor:li~iz to 
t h ~  rcltlict, the p1:cilitlfi' :~]~lie:ilcd. 

1) I , J .  Tlre defcntlant naq the o n n e r  of u t ~ r c t  of la l~i l  Irillz 111 

the coinltv of TTa>hinzton, encumbered wit11 a ~ ~ l o r t p a p c  to o1ic X w r . ;  
f c r  $651 ; he coutracted, hy the i n s t r u ~ i l c ~ i t  of ~vr i t i l lg  ~ n e n t i o ~ r c d  in the  
c:r.e, to cell i t  to the plaintiff f o r  $950; and i n  the .aid deed i q  tlii, .tipu- 
lation or  coliditioll : "For  the  fa i th fu l  perforniallce of thc cox e7lflnt con- 
tinlied in this agreemerit t h e  partie; to tlieqe p r c w ~ t s  ilo Lind t l i~111-c l~e i  
ill the iuni  of $1,000.'' T h e  defendant refused to conwy,  and  tlie plaiutiff 
brought th i s  action of debt against 11i1n; and  uiidcr the  s tatute  lie, i n  h i s  
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dcclara t io~~,  assigned a,< a breach the refusal of the dcfe~ldailt to coiivey 
after lie had becn requcqtctl to do so, and stated his daniagcs to hc $1,000. 
Tho d e f e n d a ~ ~ t  pleadrd "Conditions perforrl~ed" and "Conditions not 
broken." 011 the trial the plaintiff prayed the court to charge tlle jury 
that they should give hi111 $1,000 in damages, as he col~te~~tlet i  that the' 
danlagcs had heen liquidated hy the parties themselres. The  court rc- 
fused to comply \\it11 this praxer, and the jury gave d a n ~ : ~ p s  to the 
aniount o111y of $85.27, for u h i c l ~  suln the rourt ga le  judgn~r l~ t ,  a110 the 
plaintiff appealed. The  word "pe~~n l"  is omitted in tlie sentcncc in tlie 
deed ~ x x t  before the words, "sum of $1,000," and from that  oi~lission the 
plaintiff now construes the instrument of nr i t iug  to stipulate for liqui- 
dated damages. That  word being left out of the deed will not, it  qecmi to 
us,make the sum of nioney inserted stand as liquidated damages in caw of 
LI breach of the covmantu by either of the part iej  to t l~cm. Fro111 a kiew 
of the whole instrument, the qunl appears to h a w  bceu i~lsertcd as for a 
pnialty. Suppose that  .\~lcslcy had t c ~ ~ d e r e d  a deed of rollrey:luce, and 
Lindsay had refused to accept i t  and pay the purchase money, 
would i t  for  a moment be supposed that  Anesley could have kept (189) 
the land and also recovered of Lindsay 3,000 as liquidated dam- 
:igcs ? Such a consfructio~~ wn~ild rlt O I I C C  shock m111nio11 wi-e .  Wc  cec 
that each party to t l ~ r ~  i ~ ~ s t r u n ~ c n t  is boul~d ill it under the salllp itlcl~tical 
sunl ($1,000) to keep his c o ~  enants, and if it  xmnld not liavc done to 
hare  e n f o ~ w d  i t  against Lildsay as liqnitlatetl dnn~agcs in caTe he had  
failed to con~ply  mitlr llii; rore11ant3, lleither d l  it 11on. be right to n ~ a k c  
such a coiistruction ag:rinst Llneilcy on his faillwe to co111p1~ with his  
covenant. The c p a n t ~ ~ ~ t l  of tlan~aficls ill an action of covenant nlny hc 
assessed by the jury wllen tlle precise ~ 1 1 1 1  i~ not the esvnre  or substance 
of the aqreenlc-.nt. Thc  $1,000 was not the ciscLllce of this coutract ; t l ~ c  
sul)st:lncc of tlic aprccnlent was that omx should con\ cv the 1:uitl and t l i ~  
o t l l c ~  ihol~ld pay the stil)ulatcd p n ~ c l ~ a s c ~  111o11ty. 'I'll(, $1.000 nns  iu- 
tended to c o ~ e r ,  as n p e ~ ~ a l t y ,  all sue11 actu:~l  tla~n:rgcs a <  c,itlicr p:iltv 
might sustain ill collicqnellce of n l ~ v  i)rc,~c>h of their icspccztirc co rc~~an t s .  
We have examincd the c:rses citcd by thc plaintiif's co~iliicl. nird they I)p 
no means, as we think, establish the doctrine he rontends for. Tn Lowe V .  

P e ~ r s ,  2 Burr., 2335,  l'ecrs cownailtrd :is follnn 9 :  "1 do 11crc.l)~ pl.o~iiivx 
Mrs. Catherin(, Tdo\\(l t11:rt 1 v i l l  1101 marry n i t h  any other pcworl Iycsitlc 
herself: if T do, T agrw to p a y  to the said Catherine Lowe €1,000 ill 
threc nionthr ncxt after 1 111:1rrp a~lylmdy c.lsc,." l'cc1.s n f t c ~ . n a ~ d s  niar- 
ried Eliznbcth G a r d n c ~ ~ ~ .  The kre:rch :~ssigneil upo11 t 1 1 ~  co\ c>11:11lt 1 ~ : ~ s  ill 
the n o n p a ~ ~ n e n t  of the E1,OCO. The court held that tlic py111(311t of t l i i ~  
sun? was the very subqtali~e of the agreen~ent. Thcrc was no other 
standard by mhic~h tlw intention of the parties as to tlic tla~~l:igc,s for  a 
breach of the cove~mnt could be nlea~ured.  So, if a lessee corcnants with 
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his landlord not to plough up meadow, and, if he does, he will pay £5  
an  acre for every acre ploughed up : this w m  is licluidated damages-it is 

tlie ewelice of the agreemeilt. 111 E ' l c t c l ~ p ~  7 % .  n / / t h e .  2 Term, 32, 
(190) the corenantor ag~aeed to repair a church for a certain sum of 

moiiey; and he furtherinore agreed to do and find all the necessary 
smith's 71-ork arid ironmol~ger's work in six weeks from the date of tile 
coreiiant, for £116, 18s; a i ~ d  he agreed in the deed that if the smith's and 
iroamonger's ~ r o r k  was not doue within tlie tiiiie niei~tioned, he noultl pay  
to the co~eiialitee the  sun^ of' 510 for e \ w y  meek after the expiration of 
the time agreed upon until the said buiith arid iroiinioilger's work should 
be completely fiiiished. The court held that  such weekly payments were 
not ill the iiature of penalties, but ne l e  liquidated darliages; tlic object of 
tlie parties in 11aming thiq neekly sum was to prevent an?- alttication 
v i th  respect to tlie question of damages; it would have been difficult for 
a jury to have aqccrtained n h a t  damages the coxenal~tee had really sns- 
tailled b ~ -  the breach of the agreement; therefore, it JYas pioper for the 
contracting parties to haye ascertained it themselve~ by their agreernei~t. 
I t  \ms like demurrage, so inuch specifically per neeli. js'loosvn z.. Bead le ,  
7 Johns., 72, n a s  a c o r e n a ~ ~ t  to c o u ~  c,v land, "or in lieu theieof t o  p r y  
the plaintiff $SOO." So ill Tinglr!/  L .  Cutler,  7 C"olnl., 291, there the 
language was, '(If Elidla Cutler doe< not perfor111 according to the within 
instruments, 111' shall  pay  tlie ,in111 of $150," and tliiq n a s  hcld a cace of 
liquidated da~iiages. I t  iq, therefore, seen that ill all the caws b~ougl i t  to 
our notice the deferidants had agreed in the co\ ei~aiit. to p n j j  a ccxrtain 
sum to the other party in case of a breacli by thcni, as a coii~peii~atioii for 
the breach-a sum bearing soiile l)rol)oltiou to that n l l i c l~  a jury p r ~ b -  
ably would hare  gireri if it had bee11 submitted to t l~cm.  Pecuniary pun- 
i h m e n t  for the breach is, in all tlie cases cited, out of the cjuestiol~. H O W  
qtaiids tlie case n o ~ r  before u s ?  Why, the jury h a l e  said that the r e d  
damages nhich the plaintiff has sustained are but $85.27; and yet 

the plaintiff insists that because tlie adjectire word "penal" hap- 
(191) pened to be oniittecl to he inserted in the ~ r r i t t en  agreenlei~t liext 

before the nords "sum of 51,000,?? that lie Is elltitled to $1,000 as 
liquidated damages. 

S o t  so, we think ; and the judgiiient 11iuqt be 
PER CL RIAII. AMii med. 

Ci ted :  TT7hecdon I.. Bcintl i~/ .g C'ii., 128 S.  C'., 7 1 ;  D i s ~ s r r a ~ ~  r .  Ed~rurd. ' ,  
13-1 S. C., 256. 
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ARCHIBALD CODY v. JAMES QGINS.  

1. Where a sheriff returned an attachment levied on certain property, and was 
afterwards permitted by the court to which the  attachment was returned 
to  amend his  return by stating that  the  property had been levied on by 
executions having priority to his attachment: Held, that he could not be 
held responsible on his first re turn;  but the record, a s  amended, must be 
taken to be true. 

2. Where a writ  from a court of competent jurisdiction is delivered t o  a 
sheriff, he i s  bound to  execute it, according to the  exigency of the writ, 
without inquiring into the regularity of the proceedings on which the 
writ  is grounded. 

3. Where, after a judgment, a memorandum was made on the docket by the  
parties that execution should not issue before a certain day, a s  this forms 
no part of the  judgment, if the execution issue before that day no one can 
complain of i t  but the parties. As to all other persons, the execution is 
not even voidable. 

APPEAL from LINCOLN Special Term in  June, 1845; l 'earson, J. 
Case conimenced on 1 July, 1842, against the defendant as sheriff of 

Lincoln. Plea, no t  guzlty.  The plaintiff, on 19 August. 1639, issued an 
original attachnleiit against one True  for a debt of $131.80, arid placed 
it i n  the hands of the defendant, who, on the same day, caused i t  
to be levied on a coach and eight horses, the property of True. (192) 
The plaintiff obtained a judgment against T rue  on his attach- 
ment a t  Ju ly  Scssiolis, 1840, of Lincolli County Court, arid issued a ?*en- 
di t ioni  exponas, tested on the seeold Moi~day after tllc tliird Monday in 
February, 1842, returnable to June  Sessions, 1842. ,It t l i i ~  term the 
court permitted the sheriff to a~neud  his rcturn on tllc original attach- 
ment by stating in it that the lcvy 011 thc coach and 11orsr.i TV:IS snbjcct to 
James Patton's exccutiol~ against T r i ~ r ,  t c s t d  I eforc the I r t y  under thr  
said attachment. 

The coach and ho rv ,  n ci c sold tllc dicriff :md t21~ proceeds applied 
to I'atton7s ex~cutiori, which : ~ b s o ~ l d  the wliole S L I ~ I I  raised by the sale. 
Patton's execution was t~q ted  of Ju ly  T ~ P I L I ,  1839, of I I U I I C O I I I ~ ) ~  County 
Court. 

Whe11 I':ltton ohta i~~cr l  11ii j u d g r i ~ e ~ ~ t  :L 11le1liora11tlu111 IVRS nlade, by coil- 
sent of p a r t i ~ i ,  "SO f i .  fa .  to issue u ~ ~ t i l  O C ~ O ~ C I ' . "  After the terin there 
was an  addition n ~ a d e  to the ii~einornntiurn by Patton a i ~ d  the clerk, in 
these words: "u~lt i l  ordered." T11c.e facts I : e i ~ ~ g  adr~iittetl, the jndge 
charged the jury that the plail~tiff could not recover. There was a 
verdict and judgll le~~t for the defe~ld:~nt, :n~d tllc ])lailltiff appwlttl. 

Gziion f o r  plaint i f f .  
B o y d m  for defendant .  

DANIEL, J. JTi7:\.i. After tlir ainendment i l l  the sheriff's return to the 
plaintiff's attarlii~~erit against T r u e  was permitted to be made by the 
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county court of Liricoln, a t  Jul ie  Sessions, 1842 ( n h i c h  the court had  a 
r ight  to permit  to be made, IYI IZ~IL L .  Danlc1, 7 S. C., l 2 q ;  Dickin\on C .  

L i p p e t ,  27 K. C., 560) ,  the  record i n  t h a t  case showed tliat the plaintiff's 
lien on the  property of T r u e  n a s  postponed to Pat ton 's  exemtion ; t l i ~  
la t ter  was valid a s  to the  sheriff. 

Second ly .  I t  was contended for  the plaintiff tha t  Patton's execution 
did not correspond nit11 his  judgmer~t ,  a i d  t h a t  the &riff ought to show 

a judgment and a n  execution correspondillg nit11 it .  T o  this ob- 
(103)  jection the answer i s  tliat v h c n  a wri t  froin a court of competent 

jurisdiction is delirered to the slieriff, he is bound to cxecute i t  
according to the exigency thercof, x i thout  i n q u i r i ~ ~ g  into the regularity 
of the proceedings nhereori tha t  w i t  is g ~ o u n d e d .  h d  although the pro- 
cess under  ah ic l i  tlie sheriff takes the goods of a defendant may  he roid-  
able o r  erroneous, and of which the defendant miglit have availed l h -  
self in  the original action, yet such a wri t  is  x sufficient justification f o r  
the sheriff i n  ari action against h im ; f o r  the  sheriff is a ~l i inis ter ial  officer 
in the execution of writs, and  is not bound to examine into their legality. 
2 Saund., 100; Cro. Jac.,  280, 289;  Watson on Sheriffs, 54. 

l ' l i i ~ d l y .  T h e  meliior.anduin made with t h e  consent of the parties by 
the clerk of Burlcornbe C o u n t r  Court  i n  Pat ton 's  suit-"So f i .  f a .  to 
issue unt i l  October, o r  uiitil orderedn-did not annul  o r  w ~ p e i l d  the judg- 
rnent FO as  to a ro id  a f i e ~ i  frtcLas issued on it. > l n d  nlthougli the rxecu- 
tion was issued by Pa t ton ,  ill contravention of this  ~nel~iorai idunl ,  bear- 
ing teqte of the  term the judgn~ei i t  v a s  rendered, i t  wac not ro id ,  hut n a s  
sufficient justificatio~i to tlie slieriff of Lincoln in p r o c e d i n g  urider it as  
if no such iiier~lorarlrlulii had  e r e r  been liiade. T r u e ,  the o r ig i i~a l  defend- 
an t  liligllt have coniplai~led to  thc colulty court of B~rncolnbe, 011 n mo- 
tion to set tlie execution aqide, but the p rwent  plaiiitiff, who was no p a r t y  
to tliat suit, certairilp has 110 right i l l  law to co~nplai i i  of the conduct of 
Pat ton or  of the sheriff. 

I'm PI- RIA^^. S o  error .  

C i t r d .  W o o d  I * .  Bag ley ,  R i  S. C., 89; Shelfnn 1 ) .  Frlc,  61  S. C.. 170 ; 
.Tarohc I ) .  B u r q ~ r l y n ,  63 S. C., 1 0 7 ;  ( ' l i f t on  1 % .  T T ' y n n ~ ,  80 N. C., 148. 

(194)  
JOHS COCHRAN v. JAMES R. WOOD. 

1. One who complains of a nuisance to his land by the erection of a milldam 
is not obliged to wait until the expiration of a year before he files his 
petition to recover damages under the act of Assembly, Rev. Stat., ch. 74. 

2. When the suit is brought within the year, the damages are necessarily lim- 
ited to the time the injury has existed. 
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APPEAL froin L Z ~ s o ~  Fall  Term, 1845; Caldwcll ,  J .  
Pet i t ion,  filed under Rev. Stat., ch. 74, iri March, 1841, to recover dam- 

ages for overflowing the l)laintiff7s laud by the erection of a water grist- 
niill. Upon the heariiig in the county court, the writ of ad p o d  dam- 
num, as prescribed in the act, was awarded, and the jury assessed dam- 
ages, and from the judgment thereon the defendant appealed. Upon the 
tr ial  in the Superior Court i t  appeared that the defendant's mill had 
been erected forty or fifty years, so as to raise the presumption of a grant  
of the privilege as to the land then covered. But, in August, 1840, the 
dcfendarlt raised his dam about 7 inches, which ponded the water so as . 
to overflow more of the plaintiff's land, which is the injury complained of 
in this suit. The  court was of opinion that  tlie suit, har ing  been brought 
before the expiration of a yrar  from the raising of the dam, was insti- 
tuted too soon, and directed the jury to find for the defendant. From the 
judgment the plaintiff appealed to this Court. 

S t range  and Winston for plaintiff 
No counsel for defendant .  

RUFFIN, C. J. There is no express provision of the act that the party 
grieved shall not sue sooner than a pear. We think i t  could not have 
been meant, for  i t  would often compel the person injured to give up  part  
of his damages, since he dare not sue before the year ended, and he might 
not know the precise time of its ending, so as to sue a t  the exact 
day. Besides, if we suppose thc nuisance to be abated by the (195) 
party himself, who erected it, before the expiration of a year, all 
remedy would l;e taken away upon this construction of thr  act, which is 
altogether ir~admissilrle. The  prorisions in sections 14 and 15 which 
limit the operation of the verdict and judgment to "olie ye:lr's damage 
preceding thc filing of the petition" do not restrain a person from suing 
within a year after the cause of action arose, but restrain the jury from 
giving damages for more than one year for suit bronglit, 31tl1cugEi the 
injury may be of longcr standing. I t  is in the nature of a statute of limi- 
tation, which W ~ S  il~dispensable, as applied to the new reniedy intro- 
duced by the ac t ;  for tlie act of 171.3 applied only to actions on the case 
for thc nuisanw;  and if there had been no restrictive clause of this kind 
the juries must hx\c  gone back to an indefinite period, 15hich would ha1.e 
defeated the wliole policy of the act. I t  is not, indeed, precisely a statute 
of limitation, to be pleaded slid passed on bg the jury;  for as the proceed- 
ing is merely mi inquiry of damages on the premises, and the jury has  
not the aid of the court, no other duty is  imposed on them than simply to 
assess the damages, and, sincc there could be no plea of this matter for 
the jury, the act imperatirely confines their inquiry to the one year 
previous-it bcirlg the plaintiff's folly to wait longer, and i t  being the 
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intent of the Legislature to encourage the  building of mills a n d  factories. 
B u t  to deny a n  action f o r  a Fear  af ter  a n  in jury  is  a n  anomaly i n  juris- 
prudence which only express words or a very clear intent ion of the Legis- 
la ture would justify the  court  i n  holding. O n  t h e  contrary, t h t  law 
favors diligence. I f  i t  be said tha t  a year  might he useful to the estima- 
tion of the extent of the  in jury ,  the a u w e r  is  t h a t  the  plaintiff m a y  

judge of t h a t  risk, and, fur ther ,  tha t  there is  almost a lx~ays  a 
(196)  lapse of t ime pending the  petition which  rill make u p  a full  year  

f rom the  i n j u r y  done before the jury is called to thc  prenliseq to 
make their  assessment. When  the sui t  iq brought v i t h i n  t h e  r e a r ,  the 
damages a r e  necessarily limited to  the  t ime the  nuisance h a s  existed: 
and, therefore, the  j u r ~  should find the  time, arid confine the  damages 
to  it, so t h a t  the judgment m a y  he for  the actual  in ju rp ,  n h i c h  it  is 
al~va-s the  object of the  l a v  to redress. 

PER CURIAX. Venire dc  noro .  

DEX O N  DEMISE OF TVILLIARI B. WISE v. JOHS H. WHEELER. 

1. The landlord has a right to be made defendant in an action of ejectment in 
which the declaration has been served on his tenant as  tenant in pos- 
session. 

2. No other person has a right to be so made defendant without the consent of 
the plaintiff; and if the plaintiff consents, the person made defendant 
must not only enter into the common rule, but must also admit that he 
was in actual possession at  the time of the service of the declaration. 

3. When a new defendant is thus substituted, the declarations of the tenant 
on whom the declaration was eerved cannot be given in evidence against 
him. 

4. A deed conveying "the storehouse wherein A. B. had a store, now occupied 
by himself as  a postoffice, with t he  outhouse and office adjoining," con- 
veyed also the lot on which the houses were, there being nothing in any 
other part of the deed to control the description and exclude the lot. 

 PEAL from HERTFORD F a l l  Term. 184:; Jtan7y, J .  
Ejectment, to recorer t h e  premises iilentioncd i n  t h e  declaration. T h e  

notice xras duly served on  Samuel  J. Vheeler ,  t h e  tenant  i n  possession, 
v h o  failed to appear. At the te rm of the  county court  to which 

( 1 9 7 )  the declaration was returned J o h n  11. TT'heeler was. by  a n  order  
of the court, made defendant. and  entered in to  the common rule. 

O n  the  t r i a l  of t h e  case the  plaintiff, to  establish h i s  title. shoxed i n  
evidence se\ era1 judgments and  executions against Samuel  J. TT'lieelcr, 
a sale imder  them of the prcnl iqe~,  a n d  a sheriff's deed to him.  H e  then 
p r o w d  t h a t  a t  the  t ime his  w i t  issued and  the i~o t ice  was w w d ,  Samuel  
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J. Wheeler was in actual possession. The defendant, John H. Wheeler, 
then gave in evidence a deed of trust, executed by Samuel J. Wheeler, 
which i t  was alleged corn-eyed the premises in question to him to secure 
the payment of certain euurnerated debts. This conveyance was executed 
and registered before the rendering of the judgments under which the 
plaintiff clairned. The plaintiif alleged this deed was fraudulent, and, 
to prove it, offered in evidence the declarations of Samuel J. Wheeler 
while in  possession, and made a short tirne before the execution of the 
deed, to shorn- that the deed was made to avoid paying certain debts 
which he owed. The testimony hcing objected to on the part of the 
defendant, was, by the court, iejected. The plaintiff then contended that 
the deed was void at law, for matter appearing on its face: first, because 
none of the debts recited i n  the deed of trust were proved to be due, 
except one; second, because none of the debts recited, but two, corre- 
sponded in amount with the notes a ~ d  evidences offered to establish 
them; third, becau?e, although the deed conveyed to the trustee, the 
defendant, all the property of Samuel J. Wheeler, i t  authorized a sale 
of only a portion, as enumerated in a certain paper-writing exhibited 
and marked A;  and, fourth, because the deed directed the trustee to sell 
for the payment of certain debts, and to return to the said S. J. Wheeler 
the residue of the fund, without appropriating it to the other enumerated 
debts, and was, therefore, made in ease and favor of the grantor. I t  
was further contended by the plaintiff that the deed of trust, in  
conveying "the storehouse wherein the said Wheeler had a store, (198) 
now occupied by him as a postoflice, with the outhouse and office 
adjoining." did not pass the lot of land upon which the houses were, 
and that a field of 5 acres adjoining the tanyard did not pass by the 
description of the houqes and lot known as "the tanyard, with all its 
fixtures." 

His Honor, the presiding judge, instructed the jury that the deed of 
trust was not, in law, fraudulent arid void for any or all the reasons 
assigned, but called their attention to those several circumstances as 
being proper for them to consider in coming to a conclusion whether the 
deed was fraudulent or not. H e  was of opinion, and so decided, that the 
description in the deed was sufficient to pass both parcels of land 
referred to. 

The jury found a rerdict for the defendant, and judgincnt being 
rendered thereon, the plaintiff appealed. 

A. Moore for plaintif.  
Badger for defendant.  

NASH, J. We concur with his Honor in the opinions expressed and 
in the charge given. The latter might have been, and doubtless was, 
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more a t  large arid explicit t h rn  contained in  the ease, but i t  is sufficient 
to satisfy us the law has beell correctly administered. 

The declarations of Samuel J. Wheeler were properly rtjected, and 
for the leason assigned by his Honor he was no party to thc record. 
H e  mas the tenant in possession, and the notice had been serred upon 
11i111. There was, howerer, nc obligation upon him to defend the suit. 
I t  mas a t  his pleasure to do so or not. Upoli his declining to be made 
the defendant, the plaintiff, upon the proper proof of the service of the 
notice, was entitled to a judgment by default against the casual ejector. 
The consequence of which proceeding would be that  the plaintiff would 

be subjected to the payment of the costs incurred, leaving him to 
(199)  recoxcr them in an  action for the inesne profits against the de- 

faulting tenant. I f ,  h o ~ ~ e r e r ,  the teriarit i n  possession be in 
pobsession as tenant to any other person, the landlord has a right, upon 
niaking that appear to the court in the proper manner, to be made the 
defendant either in the place of the tenant or with him. Fozder 2.. 
Shamtitle, 2 Burr.,  1310; Adams 011 Ejectment., 228. It is  the right of 
the landlord, a t  common law, to come in and be nmde a party defendant. 
X o  other person has this right; and if a party qhoultl be permitted to 
defend, as landlord. whose title is inconsistent with that  of the tenant, 
according to the English practice, the plaintiff may apply to a judge at 
his chambers, or to the court. and hal-e the rule discharged with costs. 
Adams, 232. But if he neglcct to do so, and the party continue on the 
record as defendant, he ni l l  not be per~llitted to set up  such inconsistent 
title as a defense at the trial. Knight 21. L a d y  Xrn?jthe, 4 Maule & Sel.. 
347: Adams, 232; Bclfozir v. Dark,  20 N. C., 443 ; Dal is c .  Ecaizs, 27 
N. C.,  525. But. although no one bat  a landlord can be made defendant, 
ag'linst the nil l  and pleasure of the plaintiff, ,vet the latter ma7 concent 
to any perqon coming in as defendant, and upon any title, nhen the 
tenant in possession has made default. I n  such case the service of a 
n e r  declaration nould be admitted hy the defendant. As. h o ~ e x e r .  the 
party so made defendant n a s  not the perqon actually in possessioi~. it  is 
not sufficient he qhould enter into the comnlon rule, but he must consent 
to be considered in actual poscession. This is rpnclered necessary by the 
rule adopted in our courts. that, notvithstanding the confession of lease 
cntry ant1 ouster by the defendant, in entering into the common rule, 
the plaintiff, at the trinl, n:ust ?srol>c the defendant TO hare  been in 
possession a t  the commencement of the action. I f  the new defendant 

werp not obliged to admit himcelf in possession, the plaintiff 
(200) could not recover. I t  is  to be remembered that ,  i n  form, the 

action of ejectment is nearlv throughout a fiction, and the courts 
h n w  cuerci-ed the privileee of molding it to w i t  the purposes of justice. 
The  court, therefore, ought in no case to permit a stranger to defend 
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wthout his agreeing to be considered in possession, and without the 
consent of the piairlti8. Originally, after the tenant was brought into 
court by the service of a declaration and notice, another declaration was 
served upon him. The latter is now dispensed with, but, as before 
stated. if the partie., agree, another declaration may still be served upon 
another party at  the time; all, indeed, is by consent. The only person 
who is compelled to appear is Richard Roe. Adams, 357-8. I n  the case 
now before n\  we are to presume all the regular steps were taken in 
order to make John H. Wheeler the defendant. H e  defended alone. 
The presunlption is that he was admitted by consent, as it does not ap- 
pear to have been opposed, and it is p rob able that all parties wished t~ 
try the validity of the deed of trust as soon as possible. Samuel J. 
Wheeler was no party, and his declarations mere not evidence against 
the real def~ndant. They were not offered to explain his possession. 

R e  think his Honor was correct in his decision as to the construction 
of the deed. The court was called on by the plaintiff's counsel to put a 
con~truction on it. By a conreyancc of the storehouse and the other 
houses the lot upon which they stood was also conveyed, as there is  
nothing in the deed to control the description and exclude the lot, and 
because the deed does convey all of the grantor's property of every kind. 

We concur with his Honor in  his charge with respect to the allega- 
tion of fraud. The circumstances all combined did not, in law, amount 
to fraud, and were properly left to the jury for their consideration; 
and whether they have found correctly or not is not for us to say. The 
judge drew their attention to them, with the remarks he thought proper. 
No complaint is made on account of those remarks; but the 
plaintiff complains that the question was improperly left to the (201) 
jury, and that the court ought to hare decided i t  as one of law. 
w e  do not think so. I t  is to be remarked that among the objections 
to the deed of trust, as appearing on its face, there are only two, and 
they are the two laet; the third and fourth. The third is that the deed 
professes to conrcy all the property to the trustee, but authorizes the 
sale of but a portion for the payment of debts. The answer is, all was 
conveyed to the trustee for the payment of the debts, and he had power 
by the deed, therefore, to sell all for that purpose. The fourth objec- 
tion is susceptible of the same answer; there could be no surplus to be 
handed over or returned to the plaintiff while any of the debts enumer- 
ated in  the deed remained unpaid. The trustee held a71 the property 
for these purposes, and mas answerable to all the enumerated creditors 
for the faithful discharge of his duties. I f  i t  required all to pay the 
debts, and he had sold all, he would not have been answerable to Samuel 
J. Wheeler that he had paid more than the debts set forth in the 
schedule. But that, evidently, was not the meaning of the parties. 

PER CURIAM. No error. 
151 
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Ci ted:  Lee  v. E'lannagan, 29 K. C., 479; W i g g i n s  v. ReddicE, 3; 
N.  C., 381; Atwel l  v. X c L u r e ,  49 N.  C., 377; Roll ins  v. Rollins,  76 
K. C., 266; Colgrove v. Iioonce, ibid., 364; HilLiurd u .  Phil l ips ,  81 N .  C., 
106; X a d d r e y  v. Long, 86 X .  C., 385; B a n k  v.  L e v y ,  138 N .  C., 278. 

J. COLLINS ET AL., ADJII~ISTRAIOKS. ~ T L . ,  T .  MORRIS ROBERTS. 

One who sues as administrator or executor is not liable for costs de bonis 
propnis i f  he fails in his suit. 

(202) APPEAL from LINCOLN Fal l  Term, 1845 ; Bailey ,  J .  
The plaintiffs, as administrators, sued the defendant i n  debt, 

by way of warrant, before a justice of the peace. The suit went by 
successire appeals, taken by the defendant, to  the Superior Court of 
Cleveland, where i t  v a s  tried, and the plaintiffs were cast. 

The defendant then issued an  execution cle bonis propriis against the 
goods and chattels, lands and tenenleiits of the plaintiffs to recover h is  
costs. The plaintiffs then m x e d  the court to set aside the execution as 
having been improvidently issued. The court refused the motion, and 
the plaintiffs appealed. 

Alexanrler for plaintiffs. 
S o  counsel for defendant.  

DAXIEL, J. Our act of Assembly declares that in all cases what- 
soever the party in TT hose f a ~ o r  judgment shall be given shall be entitled 
to full costs. Bu t  it has been decided, as long ago as the year 1806, 
that  when executors and administrators sue in auter  dro i t ,  they are not 
liable de  bonis propriis for costs ~vhen  they are cast. J r r i n g t o n  v. Cole- 
man, 5 N. C., 102. 

The rule appears to be the same here as i t  is in England. There, 
by the Statute 23 Hen. V I I I . ,  ch. 15, i t  is enacted that  "If the plaintiff 
b~ non~uited,  or a verdict pass by lawful tr ial  against him, the defend- 
ant shall hare  judgment to recoT7er his costs, and shall hare  such execu- 
tion for the same as the plaintiff should have had in  case the judgment 
had been for him." And in  that country i t  had always been held that  
an  executor or  administrator was not x i th in  the overation of the statute: 
so that n~hen they are plaintiffs they pay no costs, for they sue in auter  
dro i t ,  and are but trustees for the creditors, and are not presumed to 
he s~~fficiently conusant in the personal contracts of those they represent. 
And this is by an equitable construction of the statute, for there are no 
express words in it to exempt them. 2 Bac. Ab. (Cost), D. and E., 
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and the cases there cited. So, in our act, there are no express (203) 
words to exempt executors and administrators, but it was early 
held that they could not have been intended by the Legislature to be 
included in it, because they do not sue for themselves. The Superior 
Court will order that the e~ecution be sot aside. The appellant must 
pay the costs of this Court. 

PER CIJRIAM. Reversed. 

Ci ted:  Ciiristian. v. R. R., 136 hi. C., 322. 

CHRISTOPHER C. BATTLE v. T H E  PRESIDENT AND DIRECTORS OF 
T H E  LITERARY BOARD. 

1. The President and Directors of the Literary Board have no right to allow, 
and are  not bound to  pay, their secretary a per  diem compensation for a 
greater number of days than they a re  actually in session. 

2. Where the board passed a resolution that  their secretary should be allowed 
so much per d i e m  while he was employed, the construction is that he was 
allowed the per  d i e m  pay only while the board itself was in session. 

~ P I ' E A L  from TV-~KE Fall Term, 1845; Set t le ,  J .  
This was an action of assumpsit, in which the plaintiff declared on a 

special contract, and abo for work and labor done at  the request of the 
defendants. On the trial the plaintiff offered to prove that in March, 
1537, he was appointed secrethEy of the literary board by the following 
resolution: "Resolved.  that Christopher C. Battle be and he is hereby 
appointed secretary to this board, and that he be allowed a compensation 
at  the rate of $3 per d i e m  for each and every day he may be employed: 
Pror ided .  that the whole of his com~ensation shall not exceed $500 
per annzcm"; that, in  pursuance of this appointment and under 
the faith of this resolution, the plaintiff entered upon the duties (204) 
of the said office and continued to discharge them until 1 January, 
1841 ; that the said board was directed by an act of the General Assem- 
bly to loan out, or otherwise invest, the fund belonging to the board; 
that the board acrordingly loaned out to individuals a large amount of 
money, to wit, $200,000 or upwards, taking from such individuals notes 
with sureties. payable in three months, which, at the end of every three 
months, might be renewed on paying the interest and certain install- 
ments, as might from time to time be required; that the duty of keeping 
a proper register of the said notes, and of attending to their renewal 
and receiving the interest and installments thereon (amounting to 
$100,000 and upwards) as they might become due, was assigned by the 
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board to the plaintiff; that, besides the responsibility incurred, the rate 
of pay a t  $3 per day, during the time he was actually employed in the 
discharge of the duties, amounted to a t  least $500 per annum from 1 
hlarch, 1837, to 1 January,  1841, when his office ceased; that  i n  the 
execution of these duties he was necessarily employed during f a r  the 
largest portion of the time, when the board was not actually in session, 
and that the board had paid him only a t  the rate of $3 while they were 
actually in session. being for about 6 b  days per annuni, on an average, 
while the plaintiff was actually employed more than 200 days per 
anriunl, thus leaviug a ba!ance due to the plaintiff of upwards of $1,100; 
that the board, after tlie plaintiff's retirement from office, declined to 
pay this balance. on the ground that they had no authority by lam to 
pay the plaintiff more than $3 per dag while the board TTas actually 
in session. 

The defendants objected that  they had no authority to pay more than 
at the rate of $3 per day while the board wa5 in  actual session. They 
also objected that  the defendants could not be sued a t  all, as they were 

the mere agents or representat i~es of the State. 
(10.5) The court pro forrna nonsuited the plaintiff, and lle appealed. 

I r ~ d ~ 1 1  for p la in t i f f .  
J I a n l y  for d e f e n d a n t s  

RUFFIN, C. J. The plaintiff accepted the appointment of secretary 
on a special agreement as to his compensation, which was to be $3 for 
"each day he was en~ploged," that  is to say, as secretary. The nature 
of his duty is not particularly stated, but from the denomination given 
to his place it is to be inferred that  it n a s  to recorcl the acts of the board 
and, in relation to loans made by it, to keep the requisite accounts of 
them, like other acts of the board. It is probable that  the most con- 
renient form of doing that  was to make a register of the notes as they 
uTere giren or renened, and accepted by the board, and to preserve them 
among tlie papers belonging to the board. I f  the plaintiff did his duty 
p r c ~ n p t l , ~  and properly, it  mutt, from its nature. have been or might 
have been performed when the acts of the board m r e  adopted; in other 
n-ords, on the clays when the board mas in  session; for erery clerk or 
secretary ought, as a public or corporate body adopts acts, to record 
thern. I f  he chnoqes to take minutes of them at the time and record 
them aftwwarcls it is for his own conrenience. I t  is stated, indeed, that  
the plaintiff offered to prore that  the duty was assiffned to him of 
attending to the renewal of notes and receiving interest and payments 
thereon, and that  the execution of this duty was, for  the most part ,  
 hen the board was not in session. TVe do not comprehend this part  
of the case; for, certainly, those acts, if done a i thout  the knorrledge and 
direction of the hoard. are beyond the function of a mere secretary, and 
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belong rather to a cashier, treasurer, or general agent. Besides, 
this board con14 delegate no such authority to any one. Their (206) 
trust is a public one, and they, the board, are empowered to lend 
the money belonging to the fund on good security and short credit; and 
i t  is  plain i t  was not intended that  power should or could be delegated, 
and, we presume, i t  never was. However that  may have been, i t  i s  the 
ohrious meaning, as i t  seems to the Court, of the resolution under which 
the plaintiff was appointed and his compei~sation fixed tliat whatever 
he did should be paid for in this manner, namely, by paying the sum of 
$3 for every day he was actually engaged as secretary, which ia naturally 
to be understood as embracing the days in abicl i  he was employed as 
the servant of the board in recording their acts, and not in doing the 
acts which they ought to have done. And we have the more confidence 
in this construction of the resolution or contract because i t  was acted on 
by the board and the plaintiff throughout his enlployment of four years. 
During tliat time lie must liave received ailnuallg, or quarterly, or 
oftener, his wages upon the principle against which he now complains, 
though he did not then. This is  a practical proof of the sense in  which 
all partics understood the subject; and the true principle of construc- 
tion is to effectuate the intention of the parties. N o  doubt, the gentle- 
men of the board made the plaintiff a full compcnsation, as they con- 
sidered, for his  services; and if the plaintiff then claimed no more, or if, 
after claiming more and h a ~ i l r g  his claim refused, he continued in  the 
service of the board, there can be no other conclusion than that no more 
mas intended from the beginning, according to the natural import of the 
terms used in  the resolution. Thc plaintiff has received the sum he 
contracted for. Fo r  this reason the Court thinks the nonsuit was right, 
and tbe jud,gment must be 

PER CURIAM. Affirmed. 

WILLIAM SLADE v. ROBERT H. BURTON'S EXECUTORS. 
(207 ) 

1. Where the county court, upon affidavits, ordered an amendment of their rec- 
ords, and the party aggrieved appealed to the Superior Court, it was the 
duty of the Superior Court to have decided upon the questjon of amend- 
ment; and i f  the Superior Court dismissed such appeal without deciding 
upon the merits, their judgment must he reversed. 

2. The Superior Court may, upon such appeal, not only review the decision of 
the county ccurt on the affidavits there filed, hut may hear further evi- 
dence as to the propriety of the order of the county court. 

APPEAL from LINCOLN Fall  Term, 1845; Pearson, J. 
The case appeared upon the record to be this:  At  February Sessions, 

1845, the county court of Lincoln, on affidavits filed by the plaintiff, 
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made a rule upon the defeidants to show cause a t  the next term why the 
record in  a suit between the same parties, made a t  June  Term, 1842, 
should not be amended in the manner stated in the 'said rule. The 
defelidailts, on the return of the rule, appeared and filed counter affi- 
davits and resisted the motioii. The county court, on hearing the affi- 
dari ts  and proofs ill vr i t ing  made in the cause, made an  order to amend 
the record as prayed for by the plaintie. The defendants appealed from 
this order to the Superior Court. The transcript of the record of this 
rule, and copies of all thc afidari ts  and proofs in the case, were sent u p  
to the Superior Court. Tlie judge, on the case being there called, dis- 
missed the appeal without (ieciding upon the questions of fact or  law 
made bx the case and sent to him for his determination. From this 
judginer~t the plaintiff appealed. 

G u i o n  a n d  B o ~ i d e n  for  p l a i n t i f .  
A l e x a n d e r  for de f endan t s .  

A I E L ,  J. There is 110 doubt that such an  order is the subject of an 
appeal from the county to the Superior Court. I t  is true that  

(206)  when a record is once amei~ded by an order of the same court 
made a t  any subsequent term it cannot afterwards ever be called 

in question; for the record then appears on its face as if i t  had always 
beell perfect; arid then it carnot be contradicted. But  when an order 
is made by the county court to amend the record of its proceedings a t  
any antecedent term, such order may be appealed from, and the appeal 
instantly vacates the order;  and the record sought to be amended remains 
in s t a t u  quo and ~vithout amendment. From the sentence, judgment, or 
decree of arig conuty court the partj- dissatisfied may appeal. Rev. 
Stat., ch. 4, see. I. TTe think the judge ought not, therefore, to ha re  
dismissed the appeal, but should hal-e decided the question of amend- 
ment. Although this Court cannot reriem the decision of the Superior 
Court upon thc question of amendment, either i n  refusing or allowing 
it. because it is a matter of discretion upon eridcnce, yet the Supcrior 
Court can review the decision of the county court, and, to that  end, hear 
further eridence; and the appellant had a right to the judge's opinion 
as to the propriety of the order of the county court, and therefore, i t  
was error to refuse to entertain the appeal. D i c k i n s o n  2'.  L i p p e t ,  27 
N .  C., 560. I f  he had been in  f a ro r  of the plaintiff, he should have 
affirmed the order and issued a writ of procedendo;  if he had been 
against the order. he should hare  rerersed it and given the defendants 
judgment for  costs. 

The judgment dismissing the appeal must be 
PER CURIAM. Reversed. 

C i t e d :  M'illinms T .  Beasley. 35 PIT. C., 113. 
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(209 ) 
DES O Y  DEMISE OF BARCLAY G. BORDEN v. ROBERT THOMAS. 

1. A,, by deed dated in 1790, in consideration of natural love and affection, etc., 
conveyed certain lands to his son B., "to have and to hold, etc., unto the 
said B. his natural life only, and then to return to the male child or chil- 
dren of the said B. lawfully begotten of his body; for the want of such, to 
return to the male children of my other sons, C. and D., to  their proper 
use, benefit, and behoof of him, them, and every one of them equally, and 
to their heirs and assigns forever; and the said A., for himself, etc., doth 
covenant and grant to and with the said B., his lawfully begotten male 
heirs, and, for want of such as  aforesaid, with my other two sons, C. and 
D., and each and every of their male heirs, etc., that he, the said B., and 
his heirs as  above mentioned, if any, or, otherwise, his two brothers above 
named, during their natural lives or life, and after them unto their male 
heirs, etc., shall and may lawfully, peacefully have, hold," etc.: Held,  
that this was a covenant by A. to  stand seized to the use of B. for his life, 
and for any son o r  sons of his after his death. If B.'s son was born a t  
the time the deed was executed, the remainder was then vested in him; 
if born afterwards, the seizin remaining in the covenantor was sufficient 
to feed the contingent use when it  came into esse, and enabled the statute 
of uses to transfer the equitable use into a legal estate in fee in  remain- 
der, B. having had a son who survived him. 

2. A warranty by a tenant for life is  void against all persons claiming in re- 
mainder or reversion; and so are collateral warranties by an ancestor, as 
against his heirs a t  law, the ancestor having no estate of inheritance in 
possession. 

APPEAL f rom CARTERET F a l l  Term, 1845;  Battle, J. 
Ejectment f o r  the  premises claimed i n  the  declaration. T h e  defend- 

a n t  entered into the  common rule, and  pleaded not  guilty. T h e  follow- 
ing  case agreed mas submitted to  the  cour t :  Both  parties claimed under  
Wil l iam Borden. Sr. TVillixm Borden, Sr., i n  t h e  year  1790 made  a 
deed, of which t h e  following a re  the  substantial p a r t s :  By th i s  deed, i n  
consideration of love and  affection, etc., h e  conveyed the  premises i n  
dispute to  h i s  son, Wil l iam Borden, Jr . ,  "to have a n d  to hold the  same 
t o  the  said Wil l iam Borden, Jr., dnr ing  h i s  na tura l  life only, a n d  then 
t o  re tu rn  to the  male child o r  children of the  said Wil l iam 
Borden, Jr.. lnwfullp bcgotteri of h i s  body;  f o r  the want  of such, (210) 
to  re tu rn  to the  male children of h i s  other  sons, Benjamin  and 
Joseph,  t o  their  proper use. benefit, a n d  behoof. of h im,  them, and  every 
of then1 equally, and to the i r  heirs  a n d  as--igiiq forexex-." T h e  will 
then goes on with clauses of warranty,  etc. Wil l iam Borden, J r . ,  died 
intestate on 1 5  October, 1843, leaving h im surviving t h e  lessor of the  
plaintiff, Barclay D. Borden, h i s  only son and  he i r  a t  law, h c  hav ing  
been t h e  only male child of the  said Wil l iam Borden, Jr., born i n  lawful  
wedlock. 

Wil l iam Borden, Jr., i n  h i s  lifetime, t o  wit, on 1 6  September, 1815, 
by deed of t h a t  date, conveyed t h e  premises i n  dispute t o  one J a m e s  
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Porter, from whom the defendant deduced a regular paper title. This 
deed contained a covenant of general warranty against the grantor and 
i s  h e r s  I t  n a s  admitted tliat the defendant and those under whom 
he claimed had been in possession of the premises in dispute from the 
time of the date of the deed to James Porter  to the time of the institu- 
tion of this suit, arid that the defendant still holds and claims title to 
the farm under the said deed. 

I t  is  agreed that the main question in this cause arises upon the con- 
struction of the deed from William Borden, Sr., to JTilliam Borden, J r .  ; 
the plaintiff contending that bg the expreqs terms arid conditions of the 
said deed T i l l i am Borden, J r .  only took a life e3tate in the premises, and, 
up011 his death, the limitation over to the lessor of the plaintiff, Barclay 
D. Borden, he being the only male child of the said T i l l i am Borden, J r . ,  
took effect, i ~ n d  that, therefore, the said William Borden, Jr . ,  could only 
convey a life estate to tlle purchaser from him. On the contrary, i t  is 
conter~ded by the defendant tha t  the limitation in the said deed is too 
remote, inoperative and void, and that the lessor of the plaintiff took no 
estate nhaterer  under tlle said deed. I t  is further agreed tliat if his 

Honor should be of opinion, upon this statement, that  the plain- 
(211) tiff is entitled to recover, jndgment is to be entered for h im;  

otherwise, for the defendant. 
R i s  Honor being of opinion that the deed from TTilliam Borden, Sr., 

to Tl'illiam Borden, J r . ,  conveyed only a life estate to TTillinm Borden, 
J r . ,  altd that the limitation in tlie said deed to the lessor of the plaintiff 
TILLS good and not too remote, and that ,  therefore, the plaintiff was enti- 
tled to rccorer, judgmrnt was accordingly entered in favor of the plain- 
tiff. From this judgment tlie defendant appealed. 

.7. TI. Ilryarr and ,T. TI'. B r y a n  f o ~  plai~ztiff. 
S o  cor~?zsel for de fendan t .  

DANIEL, J. The dccd, executed in 1790, bg TTilliain Borden, Sr., 
inured ap a covenant to it:ind seized of the land to the use of his son 
William Borden for life, remainder to all the sons of TTilliam Borden in 
fee. I f  thc leqsor of the plaintiff nTas born at the date of the deed, his 
remainder waq rested. I f  he Tvas not then born, the ulterior use was 
contir~gent, and became vested in  him immediately he was born;  for the 
fee, remaining in the covenantor, TJTilliani Borden, Sr., or  his heirs, 
was a sufficient seizin to feed the contingent use whenever it came into 
esse, and enabled the statute of uses to transfer the equitable use into a 
legal estate in fee in  remainder. 

The ohove estates are to be found in the premises and habenctum 
claures of this very inartificially drawn deed. What  follows the hahen- 
durn in the deed does not affect the extent of the estates before created; 
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all  t h a t  is, as  t o  this  par ty,  but a covenant f o r  quiet enjoyment. Wil l iam 
Borden, the tenant  fo r  life, i n  1845 made a deed of bargain and  sale i n  
fee of the  land, with a general warranty,  to  J a m e s  Por te r .  T h i s  war- 
ran ty  descending upon  the  lessor of the plaintiff, the  heir  a t  l aw of the  
bargainor, is  made void by see. 8, ch. 43, Rev. Stat., which de- 
clares t h a t  a l l  warrant ies  which shall be made  by a n y  tenant  (212) 
f o r  l i fe  of a n y  lands, t h e  same descending o r  conling t o  a n y  
person i n  reversion or  remainder, shall be void and  of n o  effect ;  and, 
likewise, all  collateral warrant ies  of a n y  lands by  a n y  ancestor who h a s  
no estate of inheri tance i n  possession i n  the  same shall be  void against 
the heirs. T h e  lessor of the  plaintiff h a d  no r ight  to enter  un t i l  t h e  
death of the father, which happened in 1843. 

W e  see no e r ror  i n  the  opinion of his  Honor,  and  t h e  judgment 
must be 

PEE CURIA~K Affirmed. 

Cited: Brown I?. Ward, 103 N. C., 176. 

WESLEY M. ENLOE ET ac. v. UTE SHERRILL ET AL. 

1. A petition was filed for the reprobate of a will on the ground that the sup- 
posed testator was non rompos mcntis. A ,  and B., his wife, joined in the 
petition, she being one of the next of kin. Afterwards A,, the husband, 
caused himself to be joined with the executors in propounding the will, 
leaving his wife still one of the caveators. Hcld, that on the trial of the 
issue devzsnvit vcl non the declarations of A. were not admissible in evi- 
dence to prove the incapacity of the supposed testator. 

2. An issue to t ry the validity of the will is not an adversary suit;  there are 
strictly no parties to  it. 

3. Where a will is propounded, if the executor decline to prove it, or if there 
is ground for believing that the executor will not faithfully perform his 
duty, the court will permit any person who is interested in supporting the 
will to join with the executor in propounding it, or to propound it  alone. 
But the party applying for such an order must show that he is  not a mere 
intruder, but that he either has or believes he has an interest in establish- 
ing the will. 

4. When the declarations of any party to an issue devisavit vel non are ad- 
mitted in evidence, it  is because of the rule that  the declarations of any 
one against his interest is legal testimony as  against him. 

APPEAL f rom HAYWOOD F a l l  Term,  1845;  Bailey, J. (213) 
A t  S p r i n g  Term.  1843, of t h e  court of pleas and  quar te r  sessions 

of Haymood County a paper-writimg, purpor t ing  to be t h e  last will a n d  
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testament of Abraham Enloe, deceased, n-as by the executor thereil: 
named brou,rrI:t forward and propounded to the court for  probate. I t  
was admitted to probate in the common form. A t  the same term some 
of the next of kin of Ahraham Enloe filed a petition for reprobate, 
which was o r d e l d  by the (.ourt. Among the petitioners were J o h ~  
Mingus and his ~ ~ i f e ,  Mary, the latter being one of the children of the 
deceahed, an+ entitled, if the paper m s  rejected as the last will and 
testament of A b ~ n h a m  Enlot., to a distiibutir-e share of his estate. Upon 
setting a ~ i d e  the probate first had, the court ordered an  issue to be made 
up of de.riscwit re1 non, and the petitioners, including John  Mingus and 
his nife, Nary ,  were made coveators. After the case had been so pend- 
ing for some time .John AIingus came into court and had h imse l f  made 
a party as one of the propounders with the executors, his wife still . . 
rcmalilmg a caveator. Cpon the tr ial  of the issue in the Superior Court 
the defendants contended th3t the paper-writing xi-as obtairicd from the 
deceased by the undue influence of his ~vife,  and in order to show it 
offered in e~irience t h ~  dclarations of John Minms,  r h o  wrote the mill, - 
which declnratiorls were made immediately after the death of A. Enloe. 
The evidence 7 ~ 3 4  objected to on the par t  of the executors, but was 
receivrd by the court. A wrdic t  having been rendered for the defend- 
ants, the plaintiffs appealed. 

Guio?~ for pZainti,ffs. 
F'rcrncis for d e f e n d a n t s .  

SASH, J. John AIingus and his n i f e  w x e  among the petitioners to 
set aside the probate of the will. T h e n  the order is made, and the 

issue made up, they take their position on the record as opponents 
(214) of t h ~  will; shortly after, without any reason assigned, he is 

transferled from the oppoGng to the propounding side of the 
issue. Fo r  nha t  purpoqe is this done? K O  reason is assigned, but it 
lies too near the wrface to be hidden. I t  became necessary to use his 
declaration. in e~iilencc to defeat the nill.  While he continued a 
caveator, this could not be done, and the bungling d e ~ i c e  is reqorted to 
by  him of taking his place among those who were endeavoring to estab- 
lish the script. But w h ~ .  if his testimony was so important, did he 
not repre~ent  himself as a nitnecs in the case in behalf of the caveators? 
They, doubtless, ~i-ould liar-e been willing. But it did not suit the pnr- 
pose. or  vienq of the partie.. I t  nTas much more conr-enient to take his 
dtciarations than to cubject hini to a crocs-examination upon oath, which 
mielit have .11o1~11 that  his opinion in the matter TTas vo r th  nothing. 
By trnnsposii~g hi. name he was enabled to obtain the benefit of his 
o v n  testinionr to snbserre his own interest. H e  was a party to the 
issue in no other light than as the husband of his mife; as John Ningus, 
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he had no ccjncern with it. H i s  wife was still a caveator. But the  
court erred in permitting his declarations to be used a t  all. An issue 
to t ry  the validity of a will is not a n  adversary suit ;  there are strictly no 
parties to it. When the will is propounded by the executor, he repre- 
sents all whose interest it  is to establish the paper, and no one can be 
joined 'with him and against his will except by order of the court. I f  
i t  is made to appear by one who is  interested, that  there is danger that  
the executor will not faithfully perform his duty, as that he is interested . - 

to oppose the probate, the court may and will associate such party in  
interest with the executor. but not otherwise. And should the executor. , I 
upon propounding the will, decline to prove it, as he may do, or  to 
qualify as executor, the court may admit any one as a propounder who 
is interested in  so doing and who establishes his interest by his affidavit. 
1 Wil. on Eq., 126; 1 Godol. Pr. ,  ch. 20, see. 2. The  party 
applying must show that  he is not a mere intruder, but that  he (215) 
either has or believes he has an  interest in establishing the will. 

u 

N o  one, therefore, ought to be permitted to propound a will for  probate 
o r  join an  executor who is  not, in good faith, interested in so doing. 
Nor could a case be imagined in  which the necessity of the rule is  made 
more apparent than in the present. By a manifest trick Mr.  Mingus 
places himself in a position ivhercin his own declarations can be used to 
subserre his own interest, in palpable violation of one of the fundamental 
rules of evidence, and yet apparcntlp undcr the sanction of the law itself. 

Where a will is brought into court i n  obedience to its order, or  in 
compliance with his duty by an executor, i t  is in the possession of the 
court; its jurisdiction is over the t h i ~ l g  itself, and it cannot be withdrawn 
by any one, but remains among the records of the court. I f  contested, 
it  is the duty of tlie court to causc an  iswe of dr~. isaui t  lrpl n o n  to be 
submitted to a jury. I n  this issne there are strictly no parties; both 
sides are equally actors, in obedience to the order directing the issue. 
St. John's Lodge C. Callcnder, 26 N.  C., 343. And when tlie declara- 
tioris of any  party to the issne are admitted a3 evidence, i t  is because 
of the rule that  the declarations of any one against his interest is legal 
testimony as against Iiini. I t  has, therefore, been ruled in this State 
that in an issue of derzsauit v e l  non,  when the parties are regularly 
conqtituted, their dcclar:ltions are eoidence against them. McRain?j v. 
Clark, 4 N. C., 698. Rut in order to render these declarations evidence, 
they must appear to be rnarle by a party intcrestcd in the matter, and 
against his interest. TTere, Xingus, as f a r  as appears to us, was inter- 
ested in setting aside the will. H i s  wife, through whom alone he could 
appear i n  the cause. n.as a careator, because, as we presume, in- 
terested to set it  aside. Separated from her, he had not the (216) 
shadow of an interest. H e  ought not to have been permitted by 
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the court, i n  the first instmce, to associate himself with the executor 
as a propounder. And vhen  the issue was submitted to the jury, the 
presiding judge ought to have ordered his name to be stricken out and 
restored, as  i t  originally was, to the position of a contester of the will. 
It mould be a reproach to the adminijtration of justice to suffer the 
law to be perverted from it< due course by so flimsy a device. The 
transformation of John Xingus from an opponent into a friend of the 
will took platse in the count! court, and ~vhen the issue was presented 
for trial in the Superior Court he mas apparently in his regular and 
proper position on the docket. The Court, then, might well suppose 
the evidence of his declarations came within the rule of JIcRainy v. 
Clark. Should this attempt of Mr. RIing-us succeed, i t  will be an easy 
thing, hereafter, for  any person interested in defeating a will to do so. 

PER CURIAM. Venire de novo. 

Cited: Love v. Johnston, 34 N.  C., 355, 365; Pannell v. Scoggin, 
53 N. C., 409; Hutson v. Scuqer, 104 N.  C., 3 ;  Hedl in  v. Board of 
Education, 167 N .  C., 243. 

A N N I S  S H E L T O N  v. HENRY G. HAMPTON 

1. -4 party is never permitted to produce general evidence to  discredit his own 
witness; but i f  a witness prove facts in a cause, which make against the 
party who called him, yet the party may call other witnesses to prove 
that theie facts were otherwise. 

2. One who has made a mortgage of property to zecure a debt may afterwards 
ccnvep the same property to the mortgagee absolutely, in satisfaction of 
the debt, provided the conveyance be bonn f i d e  and for a fair price. 

APPEAT, from SURRY Fall   tern-^, 1545; Peamon, J .  
7'rolvr. The onlv material questions that aroqe on the trial were: 

First, whrn the plaintiff had introduced a witness who swore 
(217)  againct her interest, vhether she could offer other witnesses to 

disprove ~ r h a t  the first had svorn to. H i s  Honor dccided that 
the plaintiff could not he allon-ed to discredit her witness bv showing 
t h ~ t  hc was a man of bad general eharartrr ,  but that  she might p row 
by other ~vitriewcs that t l i ~  facts were differtmt from those sworn to 
by the first witneqq. 

Secondly, whether nhcn a man 11ad given n mortgage to qecnre a debt. 
he could afterwards. for the consideration of the same debt, and no other. 
coi>.rey the same propcrtv nbqolute!~ to the mortgagee. H i s  Honor 
decided that  he might, provided the conveyance n a?  bona fide. 
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A verdict having been rendered for the plaintiff, the defendant moved 
for a new trial upon the ground of error in his Honor's opinion upon 
the two points above stated, and also upon the ground that, in charging 
the jury, his Honor did not- recapitulate all the testimony. A new 
trial being refused and judgment rendered pursuant to the verdict, the 
defendant appealed. 

B o y d e n  for p l a i n t i f .  
K e r r  for defendant .  

DANIEL, J. 1. A party never shall be permitted to produce general 
evidence to discredit his own witness; but if a witness prove facts in a 
cause which make against the party who called him, yet the party may 
call other witn~sses to prove ihat those facts were otherwise. The other 
witnesses are not called directly to discredit the first witness, but the 
impeachment of his credit is incidental and consequential only. Bull. 
N. P., 296. Lord  EUenborough ( in Ale.rnnder I , .  Gibson, 2 Camp., 556) 
said: "If a witness is called and gives evidence against the party call- 
ing him, I think he may be contradicted by other witnesses on the same 
side. and that, i n  this manner, his evidence may be entirely 
repudiated." I n  Friedlander  v. Land ,  4 B. 85 Ad., 193, Parke ,  J., ( 2 1 8 )  
said that a party can contradict his own witness, if he speaks to a 
material fact in the case against the interest of those who called him. 
On a collateral fact he cannot be contradicted, not only because such 
evidence goes to the credit of the witness, but because a multiplicity of 
issues ought not to be introduced. 

2. I t  is a rule in equity not to :illow the mortgagee to enter into a 
contract with the mortgagor, at  the time of the loan, for the absolute 
purchase of the estates for a specific sum in case of default made in the 
payment of the mortgage money at the appointed time, justlv consid- 
erinq it would throw open a wide door to oppression and enable the 
creditor to drire an inequitable and hard bargaiu with the delltor, who 
is rarely prepared to discharge his debt a t  the specified time. But even 
in equitv the mortqngce a t  a subsequent time may purchase the equity 
of redemption, :IS well as a stranger, for then the mortgagor is not so 
much in his power, as he rnnp himself redeem the mortgage or sell the 
estates rnortgngctl to another person and raise the money and discharge 
the mortqagc. Cootc on N o r t ~ a g c s ,  2 7 ;  2 Freem., 258; 1 Vern., 448. 
And a s u h v q n e n ~  contract of sale 117 the mortqagor to the mortgagee of 
the properto in  mortsagc, if honcc fib, is good a t  law againrt a creditor 
of thc mortyisor. l(iicq 1 % .  C m t w l ,  26 N .  C , 251. An additional w m  
of moncv is riot neccswrp to be given to make the sale bona f i d p .  The 
price of the propertv mav ha re  fallen. and thc mortgagor discharges h is  
peryon from the arrest of his creditor on the mortgage debt. The snb- 
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stance is  whether the bargain was fairly for a sale a t  a just and reason- 
able value of the property; and the question of mala fides or bona fides 
was fairly left to the jury in this case. The mistake made on the trial, 

if any, was that of the jury, and that  this Court cannot correct. 
(219) 3. TT'e see no error in the manner in which the Court summed 

u p  the evidence given in the cause. I f  the defendant's counsel 
wished a more particular charge on that portion of the evidence which 
the judge adverted to in general terms, he should have called his atten- 
tion to i t  by a. special prayer. 

PER CURIAM. N o  error. 

Ci ted:  Strudwicl; 2.. Brodnax, 83 K. C., 403; Gadsby 1 . .  Dyer, 91 
X. C.. 314. 

A petition was filed in the county court, and order made for the partition of 
certain slaves among the tenants in common. The plaintiff the agent 
of one of the petitioners. The commissioners made a division, and 
awarded to the petitioner, as agent, certain slaves, and also a sum of 
money to be paid by another of the petitioners to him as agent, to equalize 
the shares. The report was returned and confirmed by tne court, but no 
formal decree was drawn. The agent cannot, by a notice in his own name, 
call upon the other petitioners to have the decree entered in his favor, or 
to pay the sum so awarded. 

APPEAL from I ~ O P I ~ I ~ ~ G H A X  Fall  Term, 1843 ; Dick, J. 
John  Illoore, the plaintiff, Joseph Leminon (the defendarit's intestate), 

and five other persorls were tellants in coninion of a parcel of slaves. 
They, under the  act of Assenibly. filed a petition in the-county conrt of 
Rockinghain to hare  them divided. The court decreed accordingly. 
and appointed coininissioners to make the dirision. Moore, being unable 
to attend the coimniwioners. n-hen they proceeded to perform their duty, 
appo in t~d  TJTilliain I r~v i l i  his agent to attend and see to his interest in 
the partition of the said sla7-es. The conm1i4onera proceeded to make 
partition, and, in their report, thev charged some of the petitioners, 

v h o  had thc more rnluahle diridends. ~ v i t h  certain sums of 
(220)  money, to be paid to those who drew diridends of less value, i n  

order to make each pctitioner'q share eqnal. Joseph Lemmon was 
charged in the report as follo~vs: ",Toseph Lenlrrlon must pap to T i l l i am 
I r ~ v i n ,  agent of John Moore. $107.60." The report was returned by the 
commissioners into court, arid no exceptions being taken by any of the 
parties, i t  was confirmed. There mas no formal decree drawn out by 
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the court i11 conformity to the report. The plaintiff afterwards issued 
a notice, in the nature of a scire facias, to Joseph Lemmon to pay the 
money reported against him or show cause why execution should not 
issue for it. To this notice the defeiidant pleaded nu1 tiel record, as if 
the proceedings were at  comnlon law. The cause came to the Superior 
Court by appeal, where the judge decided that there was no such record, 
and gave judgment against the plaintiff for costs, and the plaintiff then 
appealed to this Court. 

Morehead f o r  plaintiff. 
K e r r  for defendant. 

DANIEL, J .  The proceedings were not at coininon law, for  partition 
by tenants in common of chattels could not be had in the common-law 
courts; they had to go into the courts of equity to effect that object. 
The expense and delay in chancery being great, the Legislature gave 
the county courts chancery jurisdiction in the partition of slaves among 
tenants in common. I n  this case, whether the con~missioners acted right 
in charging the owners of the most valuable dividends with the payment 
of sunls of money to the owners of the less valuable dividends, in order 
to equalize their shares in the slaves, is a subject not now necessary to 
inqnire into, as the leport mas returned, and no exceptions being taken 
to it by any of the parties, it was confirmed by the court. The decree, 
strictly speaking, should have been drawn out by the court ill 
conformity to the report, as if the proceedings had been in  the (221)  
court of chancery. No doubt. that would have made the money 
payable to Moore, the party, and not to his agent. The judgment of the 
Superior Court was, therefore, upon an immaterial matter, and it must 
be reversed. The error consisted in treating this as a judgment of a 
court of conilnon law, arid the notice as process to rcrive i t ;  whereas the 
proceeding is as in equity, and the notice was merely to ground a motioil 
for drawing up the decree or attaching the party for not complying 
with it, or to enable the party interested to take any other step as in 
equity. I t  is impossible to regard it as a suit at common law, for thcre 
were not even adversary parties, but all the claimants were petitioners. 
The Superior Court will issue a writ to the county court to proceed in 
the cause. There ought to be no costs of this proceeding in the county 
court, for i t  was but a motion in the original cause there, Rut the 
appellant from the county court, that is, Lemmon, should pay the costs 
both of the Superior Court and this court. 

PER CURIAM. Adjudged accordingly. 
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J O H S  PARKER v. PENIL GILREATH.  

1. The writ of recordari is the foundation of all the prcceedings in a case of 
fa l rc  ]udgrncnt. 

2 Therefore, nhere a ~ecordrirz was returned and heard upon affidavits, the 
court had a right to order the cause to be placed on the trial docket and 
stand there as on a writ of false ]udgmc?lt. 

APPEAL from HESDERSON Fall  Term, 164.5; Caldwel l ,  J. 
The defendant had issued an  original attach in en^ against one Cagle, 

returnable before a justice of the peace. The plaintiff had been 
(222) su~~lnloned 2s a garni;hee, and the justice had rendered a judg- 

ment against him on his garnishment. The plaintiff afternards 
made the affidavit nlentioried in the case, and obtained floin a judge a 
writ of recordan ,  and r e m o ~ e d  the proceediiig on the said attachilient 
and garnishment into the Superior Court of Henderson County. I n  
that court aff ida~its  nere filed by both parties; and, after argument on 
them. the court made the following order:  "Ordered that  this cauae be 
 laced on the trial docket and stand there as on a writ of fulse judg- 
ment." From this order the defendant appealed to this Court. 

DI: Choiseztl for p l a i ~ ~ t i f  
Badger  for d e f e n d a n t .  

~ A S I E L ,  J. The defendant insists that  the xnit  of rcco?&r i  was 
sued out by Parker only to obtain a new tr ial  on his  garnishment. A i d  
as the affidavit filed in the cause satisfied tlie court that  lie was not 
entitled to a new trial, the ~ e c o r d a r i  should  have been dismissed. I t  
\%-as, therefore, error in tlie court to have made the order that it did. 

TT'hen ve, lionever, look a t  the affidavit on which the recordnri  lvas 
granted, we see th2,t Parker  prayed a recortlari  and supersedeas; and, 
further, that the court vould ''grant such other and further relief a s  11iay 
be necessary for him." The judgment rendered by the court, in effect, 
to hare  the case spread upon the records of the Superior Court ro 
enable Parker to assign errors on it if he thought proper to do so, and 
proceed as in a case of false j u d g m e n t ,  was, u-e think, within the scope 
of his application for the writ of wcordar i .  This writ is tlie foundation 
of all the proceedings in a case of false j udgmen t .  2 Sellons Prac., 
544, 248. TTp think the ji~dgment should he 

PEE CCRIAX. Affirmed. 

C i t ~ d .  Tl'chb 2.. D 1 1 ~ h a ? n ,  29 N .  C., 183; B a i l e y  v. B r y a n .  48 IT. C., 
358; Havtsiicld 7%. ,To~(>R,  49 Y. C., 310; H a r e  z.. P n r h n m ,  ibirl., 41'3; 
8. v. Swepson ,  83 N. C., 588. 
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MORRIS R O B E R T S  v. JACOB COLLINS. 
(223) 

Where a deposition is read in evidence, the opposite party may contradict the 
witnesses by showing that he has subsequently made different statements 
without having put to the witness the usual preliminary questions, as 
such could not be put from the nature of the case. 

APPEAL from CLEVELAND Fall  Term, 1545; Bailey ,  I. 
This action was for slander, and in order to prove the defamatory 

words charged, the deposition of one Green mas read in evidence by the 
plaintiff. To contradict Green, two witnesses were examined by the 
defendant to prove that, subsquently to the taking of the deposition, 
he had made to then1 a statement different from the one he had deposed 
to. This testimony was objected to by the plaintiff, for the reason that  
the usual preliminary questions had not been put to the witness, whereby 
all opportunity to explain himself mas cut off. The objection was 
overruled by the court, and the witnesses examined. There was a ver- 
dict for  the defendant. a i d  from the judgment thereon the plaintiff 
appealed. 

G u i o n  for plaintif f .  
A leaander for defendant .  

NAFH, J. The general rule is  as stated by the plaintiff, but, like all 
others, i t  is subject to exceptions. I n  the nature of things, i t  could not 
apply to this case. The  declarations of Green offered in evidence to 
contradict him were made after his  deposition mas taken. How, then, 
could the previous questions be put to h im?  Surely, i t  could not be 
reqnired of the defendant t o  take the deposition of Green over again, 
and thereby makc him his w i t n e ~ ~ .  In  such a case i t  might well be 
questioned whether the subsequent declarations could have been used 
by the defendant. 

PER CURIAM. No error. 

C'ited: Hooper  v. Moore, 48 X. C., 429. 

S A R A H  BOWI\IAN v. THOMAS THOMPSON ET AL. 
(224) 

The Supreme Court cannot look into affidavits filed in the court below upon 
the question whether dower was properly admeasured or not; they form 
no part of the record. 

APPEAL from GUII.PORD Spring Term, 1545; Settle, J .  
The plaintiff filed a petition in the county court of Guilford to  have 
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dower assigned to her in the lands of which her husband died seized in 
fee. The  jury made an  allotment of land for her dower. The  defend- 
ants ( the heirs a t  law) contended that  the jury had given her more 
land in value than she by law was entitled to. The cause came by appeal 
from the county court to the Superior Court, where affidavits for and 
against the ~ e r d i c t  of the j u r ~  were filed. The Superior Court gave 
judgment for the plaintiff, and the defelidants appealed to the Supreme 
Court. 

' M o ~ e h e a - d  for  p l a i n t i f .  
ATo counsel  for  d e f e ~ z d a n t s .  

DANEL, J. The e~ idence  by affidavits offered to the Superior Court 
on the question of admeasurement of dower by the jury composes no 
part of the record of the case, and, of course, this Court cannot judicially 
see it. 8. G. G o d w i n ,  27 S. C., 401. There is no case sent here from 
the Superior Court which raises any point of law for our revision. 
R e  do not see that any error in law has been committed by the Superior 
Court, and the judgment must be 

PER  CURIA^^. Affirmed. 

(225) 
BURWELL DAWSOY v. JOHN R. TAYLOR ET AL. . 

Where a person takes a bond, and includes in i t  usurious interest, i t  is  prima 
facie evidence that  he knew what he was about, that  there was no mis- 
take, and that  he did it knowingly, and, therefore, corruptly. If he relies 
upon there being a mistake in the calculation of interest, he must show it. 

APPEAT, from C U ~ ~ B E R L A K D  Fall  Term, 1845 ; Ca(dzc'ell, J .  
The plaintiff declared in debt on a bond executed to him by tlie de- 

fendants for $1'75.50, x ~ i t h  interert from its date, and dated 10 3Iay, 
1839, and payable on 1 January,  1840. Plea, lTsury.  The defendants 
relied on the testimony of the witness McAlister to prove that the bond 
was given by them only in consideration of the surrender by the obligee 
of the two justices' judgments mentioned in the case, the principal and 
interest on mhich, up  to the date of tlie bond, v7ar only $156.66. The 
bond was, therefore, for something more than double the leqal rate of 
interest on the monev loaned. The plaintiff insirted that  the bond was 
given in consideration of the said t ~ o  judgments being surrendered, and 
also a loan of $13, as he insisted lvas proven by the witness Fin ; and 
also some balances due him from the defendant T a ~ l o r ,  from formcr 
transactions, as he insisted was to be collected from the testimony of the 
nitnesses Strickland arid Jackson. The court cliarged the jury that it 



N. C.] DECEMBER TERM,  1845. 

was incumbent on the defendants to establish their plea; that  if they 
gathered from the testimony of McAlister that  the bond was given for 
the two judgments produced, and for forbearance and giving day of 
payment, and for nothing else, they should find for the defendants; if 
otherwise, for the plaintiff. The  plaintiff's counsel now contends that 
there was no evidence in the cause to support the plea, and that  the 
judge ought so to have charged the jury. 

The jury found a verdict for  the defendants, and judgment being ren- 
dered thereon, the plaintiff appealed. 

S t range  for plaintif f .  
H e n r y  f o r  defendants .  

DANIEL, J. We think that the testimony of McAlister was some evi- 
dence that  the plaintiff took the bond for and in  consideration of the 
surrender of the two judgnlents oiily. There is nothing in  the case to 
show that  the jury understood the judge as directing them to disregard 
the other evidence given in  the cause. iScco~zdly,  i t  is insisted for the 
plaintiff that  the judge should hare  informed the jury that  if the excess 
in the bond arose from any mistake in calculating interest, adding up 
sums, or  from any other cause, it would negatiTe corruption, and then 
they should find for the plaintiff. The answer to this is  that  the plain- 
tiff offered no evidence i f  any such mistakes to call for  such a charge, 
and such an instruction was not even asked. The  lai in tiff haring taken 
the bond for the sum mentioned in it, was prima facie evidence that  he 
knew what he was about, and that  he did i t  knowingly, and, therefore, 
corruptly. 

PER CURIAM. No error. 

Cited:  Pri tchard v. Xeek ins ,  98 N. C., 247; W e b b  v. Bishop, 101 
N. C., 108. 

WILLIAM P. CHAMBERS ET AL. v. JOHN C. McDANIEL ET AL. 

If a testator in his will refers expressly to another paper, and the will is duly 
executed and attested, that paper, whether attested or not, makes part of 
the will; but the instrument referred to must be so described as to mani- 
fest distinctly what the paper is that is meant to be incorporated; and the 
reference must be to a paper already written, and not one to be written 
subsequently to the date of the will. 

APPEAL from CASWELL Fa11 Term, 1845; Dick,  J. 
A paper-writing purporting to be the last will and testament of Wil- 

liam MeDaniel, deceased, was offered for probate, and being contested, 
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an  issue of di.visuz.it re1  ton n a s  made up. An appeal having 
( 2 2 i )  been taken from the judgment below to the Superior C'ourt, the 

follolr-ing case agreed was then submitted to the court: 
At the court of pleas and quarter sessions of Casml l  County, a t  J an -  

uary Term, 1832, tlie original paper, of which the following is a copy, 
was duly proved and recorded as the last mill and testament of William 
NcDaniel, deceased, to xvit : 

"In the name of God, Amen. I, TTillianl McDaniel, ete., do make 
and ordaiii this to be my last d l  and testament, in nlaiiiier and form 
following, viz. : 

"First. It is my \\-ill and desire tliat after lily decease all my just debts 
shall he paid out of estate. 

"Second. Tliat it  is lily nil1 and debire that, after my dewace aiid the 
decease of rliy vife,  J ane  1\IcDaniel, that all my property of every de- 
scription, real and personal, nhich has not lieletofore been deeded avay  
by me, sliall be sold by lily executors and the proceeds thereof shall be 
equally divided between a11 tlie childre11 of my son John XcDaniel, and 
all the children of my deceased daughter, Elizabeth Dnrhy, except the 
sun1 of $100, nhich said sum of $100 shall be equally divided between 
illy two granddaughters, Xati lda Leigh and Juliet Leigh, and my d ~ u ~ h -  
ter Polly Leigh, n ife of the said TT'illiain Leigh. 

"Thirdly. I t  is my will aud desire tliat after. the death of myself and 
n ife, that my son Hiram 2IcDaniel shall ha1 e tn o iiegro men, Ben and 
Xed. they haring been before deeded to liim: also, $100 to be paid Iiim 
out of the proceeds of my estate in lieu of a negro girl rialned Eliza 
which I once deeded to my son, the said Hirani. 

"Fourthly. I t  is my nil1 and desire that my grandchildren, John  J. 
XcDmiiel and Jolilistoll XcDaniel, solis of my s ~ n  TT'illiain XcDaniel, 
deceased, shall have, p lien ever thcy apply for t11e111, a negro woman, 
Tinney, and her three youngest children, ~lamely, Delsey, Sarah.  and 
the youngest boy, to them arid their heirs forever." 

The will then appoints executors, etc. This paper, iii the case agreed, 
i4 called A. 

(228)  At October Terin, 1913, a paper-writing, marked B in the case, 
was prol'ounded for probate b -  the plaintiffs in t l i s  suit as a part 

of the lnst will a i d  testaninlt of the said TT'illiani XcDaniel, deceased. 
I t  is unnecessary to set forth this paper-nritinp in detail. I t  purported 
to be a deed of conrepnee,  dated in 1828, from the said William Xc- 
Daniel to  Willianl 7T. Price f o r  certain slax-rs and other personal prop- 
erty for the scle aud separate uce of Sally Price, daughter of William 
NcDaniel, for and during her natural life, and, after her death, the prop- 
erty to be conveyed to her children. This deed had subscribing vitnessei, 
and n a s  duly proved a t  Ju ly  Term, 1923, and snbiequently registered. 
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The deed reserved to Williani AlcDaniel arid his wife a life estate in 
the said property. 

The defendants, by an order of the court, were surnmoned to the pro- 
ceedings and were regularly made parties thereto. Whereupoil an  issue 
d e v i s a d  re1 n o n  as to this paper was submitted to a jury, who returned 
their verdict that the said paper-nri t i i~g was not tlie last will and testa- 
ment of William McDaniel, deceased, or  ally part  thereof; the said 
court pronounced judgnmit accordingly, and the plaintiffs appealed to 
the Superior Court. And now it is agreed hy the parties t!iat the said 
paper-writing niarked B was executed by the said Willialn NcDaniel as 
i t  purports to hare  beell, and the saliie was executed as a deed, alld mas 
intended by tlie bargainor to operate as a deed, and was duly proven and 
registeled as such. And i t  is further agrecd that the said paper-writi~ig 
was in  law inoperative as a deed, as to the reinaindern~eii, because of a 
reservation of a life estate i n  the property to tlie bargainor. And i t  is 
agreed that  the said paper-writing innrlied B is no part of the last will 
and testament of the said William McDai~iel, unless thc same is made 
so by the last will and testament of the said Williaiu illcDanie1, marked 
A. And it is  further agreed that a deed conreying to the said Sally 
Price a certain tract of land, rcserring the life ectate of' the grantor and 
his wife, was duly executed in January,  1821, and was subse- 
(pcntly proved and rcgistered. The court decided, upon this case (229)  
agrecd, that  the paper-writing niarked B was not a part of the 
last will and testarwnt of Williani MeDaniel, deceased, nor any part 
thereof, and pronounced judg~nent accordingly. From this judgment 
the plaintiffs appealed. 

Aforelzead and X e w  for plaintifrs. 
E. G. R c a d e  and A'or~oood f o ~  defrrdants .  

DANIEL, J. The question before us is whether or not the paper-writing, 
marked B in the case is to be taken as a part of the last mill of William 
McDaniel, deceased, and to be incorporated with the paper marked A, 
xhich is  admitted by all parties to be test:rincntary. The propounders 
insist that  the paper B is to be now considered testamentary, althouch i t  
was not intended so to be a t  its original makirig. .2ud they reply on 
what is said by the testator iri the second clauqe of the paper A. That  
clause is  as follons: "It is my mill and desire that after my decease :tnd 
the decease of my wife, J a n e  McDaniel, t h ~ t  all my property of every 
description, real and personal, nhich has not heretofore been dccrlc.1 
nway 0?j me, shall be sold by my executori, and the proce~rls thereof 
shall be equally dirided between a11 the children of my son John Mc- 
Daniel, and all of the children of my deceased daughter Elizabeth 
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Darby," etc. The law is that if a testator in his will refers expres;lp to 
another paper, and the will is duly exeruted alid atteited, tliat paper, 
whether attested or not, makes part  of the will; but tlie instrunlent re- 
ferred to must be so described as to ~nani fe i t  di&ictly what the paper 
i. that i, meant to be incorporated, and in such a n a y  that the Court 
can be under no mistake; and the reference must he to a paper dread? 
11-ritten, and not to one to be writtell wbsecjuently to the date of tlic will. 
Lovelass on T i l l s  (Barrons '  ed.), 30;. Hnbergan I .  T7inc.e,ct, 2 Tes., J . ,  

225; Smart 7.. Pulein,  6 Yes., 56.5; Hurne L.. R ~ ~ n d e l l ,  6 X a d d ,  
(230) 341; TT7ilkinson v. A d a m s ,  1 Tes. 6: Bea., 445. Does the lam as 

thus laid donn support the case made bp the propouliders of this 
paper? T e  think it does not. If  the property n~entiolied ill the paper 
B passed to Ti l l iani  IFT. Price, by force of tlie said paper B, as a deed, 
then it seems to us plain that  the testator did not mean to diy)ose of it 
or to confirm the said paper by ~ v h a t  lie has xvritten in  the s ~ c o n d  clause 
of his last will; because he professes to dispose, by his said nill, of that 
property only ~vhich he had not theretofore deeded away. I f ,  on the 
other hand, the property mentioned ill the paper B beloliged to the tes- 
tctor, arid had not before been deeded away b -  him, it then, by the very 
terms of the second clausp ill the will, was to be sold arid tht. money 
d i ~ i d e d  among certain of his grandchildren. The propounders appear 
to be placed in a dilemma from nllicli this Court cannot extricate thenl. 
The testator does not, in the secolid clause of his d l ,  refer expre- .s lt v to 
the paper B ;  it is riot so described (if devribcd a t  all) as to manifest 
distinctly to the Court, n ithout niiqtake, tliat this paper was iwte~ided to 
be incorporated in his last nill.  I t  has been insisted by counsel in the 
argument that the testator intended bp the words he has used to confirm 
and to incorporate in his said d l  all the deeds (and he made other deedi) 
and other paper., in the nature of deeds which he before had erer  executed. 
The ailsner to this is that  Tve cannot, manifestly and nithout the danger 
of a mistake, see that it was the intention of the testator to illcorporate 
all or either of them in his nil]. I t  rather seems to us that  the testator 
used the words, "n.hich has not heretofore been deeded away," to denote 
that his the11 will was o u l ~  to operate (as tlie law would have made it 
operate) on that property of n hich he then n as the legal on ner ; and to 
inform the reader that  he had theretofore made deeds of some property 
which he had once onned, and nhich  property lie did not then intend t o  

meddle v i th .  We must, therefore, say that we see no error in the 
(231) opinion given by the Superior Court, and the judgment must be 

PER C r ~ ~ a n r .  Affirmed. 

Ci ted:  Ba i l ey  1.. Bai ley ,  52 N. C.,  45; S i l u  v. Dorsett, 108 X C., 
302; Il'atson 7%. T'inson, 162 S. C., SO. 
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BENJAMIN BROOKSHIRE v. SHADRACH VONCAXNON. 

A power of attorney, or other authority, is in general revocable from its 
nature; arrd the power of revoking an authority may be exercised at any 
time before its actual execution. 

APPEAL from RAKDOLPII Fall  Term, 1845 ; Dick, J .  
The defendant, i n  right of his wife, was entitled to a tenth par t  of 

the personal estate of one Clark, who had died intestate in the State of 
Alabama. H e  gave a power of attorney to the plaintiff (who was also 
one of the next of kin of Clark, and was going out to receive his share 
of the estate) to receive of the administrator his share also of the said 
estate, and bring i t  home. And the defendant agreed to pay one-sixth of 
the plaintiff's expenses, and also, as the plaintiff contended, agreed by 
parol to give him 10 per cent coinmissions on the value of his share 
which he should receive and bring to this State. The plaintiff made one 
t r ip  to Alabama, and failed to ge-t any part  of the sh&e of the personal 
estate due to the defendant. The defendant did not object to pay the 
one-sixth of the expenses of this trip, but he insisted that hc was liable 
for no more, and, on the trial, offered eridence tmding to show that  he 
had revoked the power and agency of the plaintiff before he made the 
second trip. I t  was insisted on behalf of the plaintiff that  if he, by the 
terms of the original a g r c ~ ~ r ~ e n t ,  ~ v a s  to be paid his expenses, and also 
10 per cent for his time and trouble, then his power was coupled with 
an  interest, and the defendant could not r e ~ o k e  i t ;  and that let the evi- 
dence as to the revocation be ci thtr  way, the plaintiff was therefore still 
entitled to recover his expenses of both trips, and, also, the 10 per 
cent on the value of the .share brought by him, on a second trip, (232) 
to the defendant. The court charged the jury that  if the original 
agreement was that tlic defendnnt mas to pay one-sixth of tlie expenses 
and 10 per cent 011 the ralue of tlie share brought home to him, then the - 
power of attorney was not revocable, and they should give the plaintiff 
damages for one-sixth of his e s p l s e s  in both t r i p s a n d  also what they 
were satisfied was right for the per cent. Thc jury gave the 
damages for more than the expcnvs of the first tril,. 

The defendant ~ t ~ o v e d  for a new trial for n~isdircvtion as to the law. 
The motio~i v a s  overruled, judgnicnt r e ~ i d n e d ,   id the dcfcmtla~lt ap- 
pealed. 

I red~Z1 for plaintif. 
Morehead for defendant.  

DAXIET., J. The charge of the judgc was, as we understand it, in con- 
formity to the prayer of the plaintiff's counsel; and, received in that 
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light, we think that it was erroneous. A power of attorney or other 
authority is in general relocable from its na ture ;  and the power of 
revoking an authority may be exercised a t  any mo~nent before the ac'tual 
execution of it. Paley on Agency, 184, 165. Even if it  be true a t  131% 

that a power which is part of a security for money, or  coupled wi th  all 

interest, cannot be reloked, yet the doctrine has 110 application to thiJ 
case. The plaintiff neither xhen  the p o n w  was given to him nor wile11 
the defendant contended that it v a s  revoked had arlF interest in the dis- 
tributive share of the defendant. If  he did the labor, he mas then to be 
compensated as above mentioned; but thew was no obligation on the 
plaintiff to go to the west for t h ~  property, and when the defendant in- 
sisted that he had made the revocation, the defendant had never received 
any of the said property. We think that there must be a 

PER CURIAJI. Venire de novo. 

('it&: d b b o t t  I > .  IIunt, 129 X. C., 405;  Tru.$l fro 1 % .  Adnms. 14.5 
3. C., 164. 
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DANIEL McLEAN v. JOHN DOUGLASS. 

1. In  a proceeding by attachment, when a n  interplea has been filed the only 
issue submitted to the jury is as  to the title to the property levied on. 
The jury have no right to  assess the  value of the  property or damages for 
i ts detention or destruction. 

2. After prorerty i s  levied on under a n  attachment, i t  is, until replevied, in 
the  hands of the officer, in custody of the law. When the issue as  to  the  
title is found in favor of the plaintiff in  the interplea, the court, on mo- 
tion, will make an order on the  officer for i t s  delivery, a disobedience of 
which on his part  would be punishable as  a contempt. 

3. If the officer has  voluntarily parted with the property, or by his negligence 
suffered it to be destroyed or injured, he is answerable in damages to the 
owner. 

APPEAL from ANSON Fall  Term, 18.25; Cnldzucll, b. 
The plaintiff sued out an  attachmrnt against the de fenda~~ t ,  which was 

levied upon a carriage. Upon the return of the levy Thomas 
Waddill interpleaded and claimed the carriage as Elis property. (234) 
Upon executing the inquiry, eliclence was g i ~ e n  to the jury that 
since the institution of thc proceedinge, in thc caw the article in dispute 
had been destroyed by tlie plaintiff, and the jurv mere directed by the 
court, if they found tlw fact to be so, t o  g i ~ ~  Waddill a verdict for its 
I alue, which they did. Judqir~ent being rendered accordingly, the plain- 
tiff appealed. 

W i n s t o n  f o ~  pla in t i f f .  
No connscl for dc f e n d a ~ ~ t .  

NASII, J .  In  tlie direction given to the jury by his Honor t l~ere  was 
error. The only question submitted to the jury was as to the title to the 
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carriage-their only inquiry nhether i t  belonged to Waddill, for if it  
did not beloug to h i ~ n ,  his claim to interplead lyas falsified, and the plain- 
tiff was crltitled as against liirn to a judgnierit for his costs in corltertirig 
it. The argument nhich lias been submitted to us may be Tery satisfac- 
tory to s h o ~  that the attachment laxi needs ameridment in this particu- 
la~e, but it has failed to corivirice us that we hare  the poner to apply the 
remedy. The proceedings are lmder the attachnierit lam of this State. 
Rev. Stat., ch. 6, see. 7 ,  points out the mode of proceedings 1vlie11 prop- 
erty leried on is clairlled by a third person, the inquiry that is to be sub- 
mitted to the jury and the judgment that is to be pronounced by the 
court. I t  directs that tlie clainrant may c o ~ l ~ e  in and "interplead and 
shall file his petition in writing, set t i i~g forth the particnlar property 
elairlied and by n h a t  right or title lie claims the w n e ,  and the conrt 
shall order a jury to bc i ~ l ~ p a ~ l e l c d  to inquire in n.liorn the title is of 
such article or property as may be so levied on, and the findillg of such 
jurv shall be conclusire as to the parties then in court, and tlie court 
shall adjudge accordirig1~-." T l~o~ i i a s  Waddill by his intcrplea avers that 
the title to the carriage n a s  in hilii, and upon this point, arid this alone, 

the plaii~tiff i n  the attachii~eiit takes issue n i t h  hini. I t  is the 
(233) only queitiolr that nas ,  or, under the act, conlcl be snbinitted to 

the jury. Tl'hatever else they found by their 1 e d i c t  was entirely 
i~nmaterial. The object of the act, it is  said, was to prevent a multi- 
plicity of suits, and that denying to the jury tlw right at once to assess 
damage., for the destruction of the property i, to couut~rac t  this inten- 
tion. I f  such was the object of the Lcg ih tu re ,  the! h a w  not pointed 
out liow it is to be done, fwtl ler  than by settling the questiol~ as to the 
title betneen the parties to tlie r e r o d .  The only judgnlent the court ia 
authorized to proiloulm is ulmn tlie title aud the cost, incurred in bring- 
ing the interplea. -1 rightful \ e d i c t  is  tlie ansner of a jury gire:i to 
the court colicerrling the matters of fact conlniitted to their trial aild 
csanli~iation. Tl'liatr\er the? fiild I ~ ~ y o n d  this i i  inlpertiilent a1x1 illl- 
material and to be rejected. After property is lex i td  on under all attach- 
~nent ,  until reple'r ied, it  is ill the hands of tlie officer-in custody of the 
l a ~ r ;  and nhen the jurv have 117 their x rrdict said it i t  the 1 ) rope r t~  of 
the plaintiff in the interplea, the court, oil motion, nil1 111:tke ail order 
cpon tlie o f h e r  for its dtllirery. A disobedience 011 his part ivould bc a 
contempt, arid pur~ishable b~ the couint a i  such. I f  he had ~ o l u n t a ~ i l u  
parted with it or by hiz iieglige~~cc, sufferd it to be destroyed or injured 
hc is ansnerable ill damages to the onner. 

The presiding judge erred in directing the jury to inquire into the 
xalue of the carriage aud tlir j udp icn t  for the damages asqessed by the 
jury rrxersed; and the Court. proceeding to gire such judgine~tt as tlie 
Superior Court ought to haye giveu, dotli adjudgc that the carriage 
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claimed by Thomas  Waddil l  i s  the  proper goods and  chattels of the said 
Waddill ,  and  t h a t  he  recoTer his  costs expended i n  his  behalf i n  the  
Superior  a n d  county courts, f r o m  the plaintiff McLean. The appellant 
McLean i s  entitled to  his  costs i n  this Court.  

PER CERIAM. Judgment  accordingly. 

Cited:  Cameron 1;. Brig Marcellus, 48 N.  C., 8 5 ;  Grumbling v. Dickey, 
118 N.  C., 089;  Dawso~r v. Thigpcn, 137 N .  C., 468;  F o ~ b i s  el. Lumber 
Co., 165 N. C., 407. 

THE STATE v. BENJAMIN DUNCAN. 
(236) 

1 On the trial of one indicted a s  an accessory in the crime of murder, a tran- 
script of the record of the conviction of the principal was received in evi- 
dence, it  appearing in the transcript that  after the conviction of the prin- 
cipal he agpealed to the Supreme Court, from which the case was sent 
back to the Superior Court, but the decision of the Supreme Court not 
appearing in the transcript: Held,  that  notwithstanding this omission, 
and though the decision should properly have been entered on the record, 
yet the transcript was good evidence against the accessory, for a t  most 
the judgment against the principal was only erroneous. 

2. An accessory cannot take advantage of error in the record against the prin- 
cipal, and the attainder of the principal, while unreversed, is prlma fade 
evidence against the accessory of the principal's guilt. 

3. Evidence on the part of a prisoner, indicted as an accessory .in murder, that 
he was a man of violent passions and often in the habit of using threaten- 
ing language, intended to rebut the presumption arising from his threats 
against the deceased, is irrelevant and inadmissible. 

4. Threats of other persons against the deceased, or admissions by them that 
they had killed him, are  only hearsay and cannot be received in evidence. 

5. The ccurt to which, on the removal of a cause, the transcript of record is 
sent is the sole judge whether the transcript is properly verified by the 
seal of the court from which it  is sent, and all other courts are  bound by 
its decision. 

6.  The wcrds vi et nrnzzs in an indictment are now superfluous, and more 
especially so in an indictment against an accessory, a s  his offense tends 
only to a breach of the peace, and is not, of itself, an actual breach of it. 

APPEAL f r o m  DAVIE S p r i n g  Term, 1846;  Caldwell, J. 
Indictment against the defendant f o r  being a n  accessory before the  

fac t  to the  murder  of Wi l l i am W. Pedcn. O n  this  indictment t h e  de- 
fendant  was t r ied and convicted, and sentence of death being passed, he 
appealed to  th i s  Court.  T h e  fol loning a r e  the  facts  upon which the  
points presented to this  Cour t  arose : 

One Underwood was indicted i n  the  Superior  Cour t  of Wilkes f o r  t h e  
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murder  of one Peden, and  the  prisoner, D u ~ ~ c a n ,  was charged i n  the 
s a n e  indictment as ncressory to tlie fact .  -It their  inbtance tlie 

( 2 3 7 )  t r i a l  n a s  r e m o ~ e d  to Iredell,  a i d ,  011 separate trials there, they 
were cor~rictcd a ~ ~ d  ml tenred  to be haliged. and  each appealecl. 

.It December Tcrai ,  184.3, i t  n:is decided b,v t l ~ i s  ( 'onrt  tha t  the jndg- 
merit against Cndcrnood  n a y  not crroncoui, H I I ~  c r d e ~ c d  tha t  the de- 
cision sliould bc certified to the Superior  Court  of Ilerlell, to the intent 
that  the said court should proceed to judglile~it and ielite~ice arrordirigly. 
.It the same tern1 the judguie~i t  ngaiii5t Duncan  nn.  lield to be erroneous 
aud re1 e r d ,  imd a ccrlire dc n o ~ o  n as a n  ardcd, alid the  u iua l  certificate 
of that  decision was also directed. Those cases may be found reported 
27 S. C., 96 and  RS. tlic surccetlii~g terru of Tredcll court,  as  stated 
i n  the record, "the said Jauies  Underwood being brouglit to  the bar ,  and 
being asked if he hath anything to ?a!- wlra sentelire of deatll d1ould ]lot 
be pronouiiced upon l~i l i l ,  a n d  r e p l j i ~ i g  thereto tha t  he h a t h  not, the 
court doth thereupon, i n  obedience to the  judg~rient  a n d  mandate of the  
Supreme Court  to  tllc court  directed," etc.. proceeding, theri, i n  the  usual 
fo rm of a serlteuce of death. There was then a I e , i , i ~ c  t7e ?lo130 a ~ v a r d e d  
as to D u r i c a ~ l ;  a n d  he obtained a n  order  f o r  tlie second relnol a1 of his 
t ~ i a l  to D a ~ i e .  H e  was again convicted, nnd, a f te r  sentence thereon, he 
appealed to  this Court.  

011 the t r i a l  there n a s  offered i n  eridence on behalf of tlie S ta te  a 
' l a ~ l r c r i p t  of the record of the court of I redel l  i n  the  case of Vnder- .- 
7\'00d, ;I, 2rder  to show his ~ o u r  iction and the  j~tdgment .  I t  n as objcrted 
to fo r  tlie prisoner, 1)ecnu.~ i t  did not 2ippcJalB thelei11 n h a t  decision the 
S u p r c i ~ ~ e  Coul t  had  made upc3n the a l ~ p e a l ;  aud  it  was iusistcd that  it 
Jiould appear  i n  the record, o r  a t  1e:ist br  l i ~ n d e  to ~ l ~ p c ~ ~ r  hy the order 
fturn the Supreme Court.  011 the par t  of the S ta te  thc  certificate from 
the Supreme Court to the  court of Tledcll was then produced and read, 
a ~ i d  the court then d l o ~ ~ c ~ l  t l ~ c  t ranvr i l ) t  f rom Ircdcl l  to be read 21.0. 
011 the par t  of the State it na .  prored, aniongat other thing3 tha t  tllc 

pri.oner liad threate?ied to  kill  Pedtw, o r  cause hi111 to  be killed. 
(2: lh)  T h e r e ~ ~ ~ y ~ n  the prisoller offered to proye t l i ,~t  i t  was his  habit 

~vhell  ill a pas,io~i, to use I i o l w t  2nd threatening Imgunge to- 
w a r d ~  others, which, being objected to o l ~  tlie par t  of ill(. State, thd 
caoui.t refused. 

T h e  pr i so~ie r  offered, furthey. to prol-c t1i:lt w r t a i n  otlier l)tJrqOlli ha r -  
bored ill-will agaiuqt P e d c ~ i  and  h c l  th rca tmed h i m ;  a ~ i d  also tha t  eel'- 
tail1 others h a d  been mspcvted and  :~rreqted upun a charge of h a ~ i ~ i q  
murdered him. This  eT idence x-as also ~tejrcted. 
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R ~ F F I N ,  C. ?J. rrlle Court i ~ ,  of opinion tliat the transcript from Ire-  
dell mas proper evidence of the judgllient on Underwood, as principal 
in the felony. I t  would have been right to set out in the record, as 
finally made up, the certificate from this Court as having been sent by 
the clerk of this Court or brought in by tlie solicitor. Bu t  to the purpose 
for which i t  was offered we think the record sufficient as i t  is. I t  is true 
that  after an  appeal to tliis Court m y  subsequent proceedings in  the 
Superior Court carmot be regarded by this Court, when the case is be- 
fore us as between the partics directly affected by those proceedings, by 
the appeal of one of tlieni. But  as the subject-riiattcr in this case, nairiely, 
a charge of murder agaimt Underwood, .mas within the jurisdiction of 
the Superior Court, tlic ultimate judginent of that  court, riot reversed 
nor vacated by appeal, it would seem, could not be impeached collaterally 
by another person upon tlie ground that i t  did not appear that  the cause, 
after the appeal from the first judgment, had not been remitted, and so 
was corum n o n  judicc.  But, howrvcr tliat may be, thc rccord here shows, 
informally, i t  may be adiilitted, that the court in passing sentence pro- 
fessed to act in obedience to the deciqion of tlie Supreme Court on the 
appeal before taken by the prisoner, which the law, Rev. Stat., 
ch. 33, see. 6, directs shall be certified to the Superior Court, and (239) 
thereupoil requires tlie Superior Court to proceed to judgment 
and seiiteuce agreeably to tlie decision of the Suprc~ne  Court and the 
laws of the State. Wc calmot u~rdwstand less fro111 this than that a de- 
cision of the Suprenie Court had been cclrtified to the Superior Court 
which iuade it tlic duty of the lat trr  court to proceed in the case in some 
irlanner, though it does not directly appear in what particular manner. 
The cause cairirot, tlrercfow, be deeiircd to h r  co71inl r ~ o n  j ud ice ;  but, a t  
worst, i t  is  erroneous merely to pass se~ltcmce of death ~ri t l iout  setting 
out at large tliv decision of the Suprcwie Court as the authority for the 
judgment. If ,~liout . \  er, it he admitted to be errolreons ill that point, yet 
it  mill not avail this priioller, for it scems to have bcen long a p e e d  that 
the accesiorg cannot takc ntlrantage of error ill the rccord :rq:iirlst the 
principal, and that the nttaindw of the principal, while unreversed, is 
pr ima  fa& eritlrnce against the accessory of the principal's gnilt. 1 Hale 
P. C., 625; 2 ITamk., cli. 29, sec*. 40. 

The  other poiiits of c\ idmce ncre, in our opinion, properly d~c idcd  
also. The rvide~rcc of the violellre of the pri.;oner's passions and l a w  
p a g e  would rather operate agxillst tll:n~ for him, as showing a n~al ig-  
iiity of heart. At bmt, i t  was irrclcvant, :rud could profit the priioner 
nothing. - 

The threats of other persons agxinrt Pedeii, or admissions by them 
that  they had killed him, mwr but hearsay; and, moreover, could not 
tend to establish that  Cnderwood and Duncan were not also guilty as 
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charged. 8. v. X n l l ,  15 K. C., 328. Of the same character arc the sus- 
picions entertained by some people that  other persons had coiilrnitted or 
been concerned in the murder. Those matters ve re  certainly consistent 
with the guilt of those parties, and could, therefore, s e n e  no purpose but 

to mislead the jury. 

(240) There n a s  then a motion in arrest of judgment. One ground 
was that the transcript from Iredell (on wliich the trial mas had 

in Davie) did not show the seal of tlie court of Wilkes affixed to that 
part  of it which purported to set forth the transcript brought into the 
court of Iredell from the court of Wilkes. But i t  is mmifest  that the 
statement of the transcript from Kilkes, in the record of Iredell, as 
enrolled in Iredell. purports to be but a copy, and, therefore, could not 
have the impression of the seal of MTilkes. To the judge of tlie court in 
Iredell it belonged to determine, aq a matter of fact, whether the t r aw 
script purporting to come from Wilkes was verified by the sen1 of that  
court and really came from it. IIaving been rece i~ed as a transcript 
from TJTilkes, and enrolled as such in making up tlie record in Iredell. 
i t  was conclusive in the court of D a ~ i c  that the transcript which ~3111'- 
ported to come from the court of T i lkes  actually came from it. 

Another ground is that  the indictment doc3 not lay the offerisc 1'1  c t  
ormis. I n  point of fact that p:lrt of the indictment nllich charges the 
assault and killing by Undern-ood lays thern z i c t  a r m i s ;  but in cllarping 
Duncan as  accessory in the conclusion of the court, it  finds that he 
"feloniously, wickedl?, nillfully, and of his malice aforethought did ill- 
cite, move. procure, aid, counsel, liire, and coinmand the said Jarnej  
 under^^-ood," etc., omitting "force and arms." And tliiq, we think, iq 
sufficient. I t  is agreeable to the nature of thc offen=e c l ~ a r ~ e d  on thr 
prisoner, nhich is not a crime of uhich force is n constituent. but nlewly 
that of inducing another person to coinmit such a crin~e.  I Ioncwr  it 
might be at con~rnon law or i11 England, under the s t ~ t u t c  of H e x  
V I I I . ,  our act, Rev. Stat.,  ch. 33, scc. 12. must he dee~ned to dispenv 
v i t h  those terms. As TI-a? said in 5'. c .  XOSPS, 13 X. C., 432, the L e ~ i s -  
lature meant that  it should bc dYicient for the indict~iient directly to 

ax er the facts and circumstarlces n hich constitute the crime, and 
(241) that is done here in tlie nords that the prisoner "feloniou~lv pro- 

cured, hired," etc., Undernocd to kill and niurder Perlen. I n  tlie 
case just cited i t  was considered that 1.i c t  arrnis r t  bnrul is  nere  but 
vords of fonn, noxv rendered superfluouq; and in refercncc to an indict- 
ment against an accessory thev are plainly so, inasmuch a. his offenv 
tcnds only to :t breach nf the pence, ;rlirl i; not, of itself. ml actual breach 
of it. H a n k  P. C., C. 2, ch. 25, s ~ c .  9 0 ;  Rr r 1 . .  Rlc$l,s. 7 Terill, 4. 

PER CUKIAJI. S o  error 



N. C.] JUNE TERM, 1846. 

Ci ted:  8. v. Pa t r i ck ,  48 N. C., 447; S .  v. W h i t e ,  68 N.  C., 159; 8. v. 
B i shop ,  73 N .  C., 46;  Churchhi l l  z.. Lea,  77 N.C., 346; S. v. Davis ,  ibid., 
485; 8. v. E n g l a n d ,  78 N.  C., 5 5 5 ;  S. v. Jones ,  80 N.  C., 417; S. u. 
Boone ,  ibid., 463; 8. v. Gee, 92  X. C., 760; 8. v. Lamber t ,  93 N .  C., 622; 
8. v. I l a r ~ i s ,  106 N. C., 688; 8. 1 1 .  Lune ,  166 N. C., 337. 

THE STATE v. ZADOCK ROLAND. 

After a free person of color has been convicted on an indictment, under the 
act of Assembly, for marrying a slave before the passage of the act of 
1845, it is too late for him to apply to the court to discharge him on the 
ground that the master of the slave had given his consent to the mar- 
riage. The defense should have been made on the trial. 

APPEAL from GUILBORD Spring Term, 1845; Sei t le ,  J. 
I n d i c t m e n t  against the defendant, a free person of color, for marry- 

ing  a slave contrary to the provisions of the act of 1830, Rev. Stat., ch. 
91, see. 77. The  facts of tho case are stated in the opinion delivered by 
the judge in  this Court. 

Attorney-General  for the  State .  
Xo counsel for defendant .  

DANIEL, J. The defendant, a free negro, a t  Spring Term, 1844, of 
Guilford Superior Court u7as found guilty by the jury on an indictment 
for living and cohabiting with a certain female slave named 
Peggv, the property of one George Albright, contrary to the (242) 
statute (Rev. Stat., ch. 91, see. 77). 

H e  was then bound in a rccognizance to appear a t  the next te rm;  and 
a t  the succeeding term the entry on the record was as follows: "It ap- 
pearing that  he ( the defendant) has complied with his recognizance 
entered into a t  last term, he and his surety are discharged." This dis- 
charge was certainly from his recognizance, and not from thr indict- 
ment and verdict. At Spring Term, 1846, the defendant was brought 
into court, and the State then prayed judgment against him upon the 
said verdict. The defendant resisted the motion, because, as he then 
said, the master of the slave Peggy had originally given his consent to 
their marriage and cohabitation. I f  this assertion was true, the act of 
Assembly passed in 1845 repealed the first act, so f a r  as it related to 
the defendant's case, and no judgment should have been rendered against 
h im;  for the last act declares that  the first act shall not extend to cases 
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of intermarriage betneen slares and free persons of color, had before 
the passage of the last act, where the co~~cen t  of the onners of the slaves 
had been given. The last act was passed after thc defendant  as eon- 
victcd. I f  his allegation had been true, and he had made i t  appear to 
the Superior Court by affidavits it is very probable the court might, in 
its discretion, hare  set the verdict aiidr n11d given him a new trial. n u t  
he did not take that course; and the ~ e r d i c t  on the  record prerludrd the 
court's listening to his evidence as a defense. The court conld ]lot t ry 
tlie fact. There is nothing that shows that the court erred in rendering 
the judgment. 

PER CURI-UI. U 1 o error. 
-- - 

(243)  
THE STATE v. GEORGE W. COSOLY 

1. A justice's u-arrant i n  a civil case x a s  dated in June ,  1843,  the  judgment in 
June ,  1844, and the  execution in September, 1844, and  the  judgment and 
execution were on the  s ame  paper with t he  u a r r a n t :  Held, t ha t  i t  did 
not appear on the  face of these proceedings t h a t  t he  judgment was void 
so a s  to render the officer who served the  execution guilty of a trespass. 

2. If t he  judgment could be reversed by a wr i t  of false judgment, j e t  it could 
not  be impeached collaterally. 

3. The continuances of a r a r r a n t  need not  be stated on the  face of t he  pro- 
ceedings. 

APPEAL from WILKES Spring Term, 1846; Caldt~'el1, J. 
The defendant Ivas indicted for violently resisting the serrice of a 

fieri facias by a constable, which was issued on the judgment of a justice . 
of the peace against the defendant and another, for  $14.58. The de- 
fendant justified his resistance upon the ground that  the judgnient was 
void, and also the execution. The xa r ran t  was dated in Julie, 1843. 
and the judgment in June, 1844, and the execution sued out in Septeni- 
ber, 1844; and both the judgment and execution v e r e  m i t t e n  on the 
same paper with the muran t .  The return on the warrant did not state 
the time it was served, and the constable, though examined, r a s  unable 
to state it,  and the justice n h o  rendered the judgment was a150 unnblc to 
state from inenlory nhen he rendered it. I t  did not appear tliat tlicrc 
had been anx postponement of tlie trial. Cpon these facts, it  was agreed 
that the jury should find the defendant guilt?, but subject, riercrtheles, 
to he set aside and a verdict of not guilty entered, arid judgment accord- 
ingly, in case the court should be of opinion tliat in law the judgment 
and execution xvere void. H i s  Honor held them to be void, and gare  
judgment for the defendant, and the solicitor appealed. 
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Attorney-Genwal f o ~  the State. 
No cozinsel f o r  defendant. 

RUFFIN. C. J. I t  is not objected that  the subject-matter of the (244) 
suit was not within the jurisdiction of the justice; and i t  is not 
denied that a constable is juqtified in such case by thc precept of the jus- 
tice, apparently within his jurisdictioll, unless hc has knowledge of some 
niatter which in  fact makes i t  void. I n  this ca5e it is inferred that  the 
constable had such knowledge, from the fact that he had before him as 
well the judgment and warrant as the execution. But that  supposes that 
those proceedings upon their face, ~ i h e n  taken together, appear to be 
void. Therein, we think, consists the error in the Superior Court. It 
i q  true, we hold that  i t  is  contrary to law, and may produce great oppres- 
sion, for a justice of the peace to take the rcturn of a warrant a gear 
after service of it,  and proceed to judgment thereon; and no doubt that  
for that  reason the judgment may be reversed on a writ of false judg- 
ment, unless, indced, thc defendant roluntarily appeared. But i t  does 
not appear upon these procccdings that this nTas the case; for  they do not 
show when the warrant n a s  s e r ~ e d ,  and i t  may be that  i t  was duly re- 
turned withill thir ty days from its date, and the justice has continued 
it from time to time. I t  is not, indeed, stated on tlie warrant that  the 
case had been continued; nor need i t  be thus stated, that is, in order to 
prevent the proceedings from being void on their face; for the statute 
cures "a niiscoiitinuance or discontinuancc" in proceedings in courts of 
record, and much more are objections founded on those defects to be 
overlooked in  respect to proceedings before a justice, as thc statute of 
1794 expressly probides that  they shall not be set aside for any matter 
of form if the substantial matters required be set forth. Therefore, the 
constable could not know that  the justice had not continued the trial 
from time to time, though he  had not entered the continuances; and he 
had a right to assume that  such mas the case, as  there is a presumption 
that, as to matters within i ts  jurisdiction, every court has proceeded 
regularly, and that  the judgment is right until i t  be in due course 
of law reversed. It is true that  the justice was examined on this (245) 
trial and. i t  i s  stated, did not prove that  what has  been supposed 
was true;  but he did not prove the contrary, and if he had, that did not 
zppear to the constable upon the papers. That  officer mas, for aught he 
saw, obliged to execute the fieri fucias, and, therefore, he ought to be 
protected in it. There may h a w  been something very wrong in the case; 
but if there was, this is not the way in which the defendant should seek 
redress. H e  might have had the judgment superseded and reversed, but 
was not a t  liberty to resist the execution of tlie process, which the con- 
stable was bound to proceed to execute while the judgment remained in 
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force. I t  is  to be remembered that  it is not suggested that  the subject- 
matter was not, either apparently or in fact, within the justice's juris- 
diction. When that is the case a defendant cannot be allowed to nick 
holes in the proceedings collaterally, although they might be for defects 
which would be good cause of reversal. Until rerersed they rtiust be 
respected. 

Judgment reversed, and judgment for the State on the verdict. 
PER CURIAM. Reversed. 

DENNIS  A, McCREADY & CO. v. AARON P. KLINE.  

Under our a t tachment  law, a nonresident creditor may  attach the  property of 
a debtor residing in th is  Sta te  who has  absconded or so conceals himself 
t ha t  t h e  ordinary process of law cannot be served on him. 

APPEAL from SEW HANOVER Spring T e r m ,  1846; Dick, J .  
The plaintiffs, who are nonresidents of this State, sued out an  original 

attachment against the estate of the defendant, a resident and 
(246) absconding debtor, returnable to the county court of New Ran-  

over. The sheriff su~ninoried one TTTilliain Cook as garnishee. 
Rline, the defendant (we suppose by the consent of the plaintiff, for 
they never replevied), pleaded ill abatement that  the plaintiffs were not 
inhabitants of the State of Sort11 Carolina, and, therefore, had no right 
to sue him by an  original attachnient. The plaintiffs de,nurred to the 
plea, and the Superior Court (on the case corning there 011 appeal) 
overruled the demurrer and gale  judgment that the defendant recover 
his costs. The  plaintiff t h m  appealed to this Court. 

J .  H.  B r y a n  and I r ede l l  f o r  plaintif ls.  
S t range  for defendant .  

DANIEL, J. The first section of the Attachment Act, Rer .  Stat., ch. 6, 
t~uthorizcs any person to issue an  original attachment against any per- 
 on indebted to him v h o  hath reniored or is remoring himself out of 
the ccunty privately, or so absents or conceals hin~self that  the ordinary 
process of lam cannot be served on him. The attachment shall be re- 
turned to the court where the suit is cognizablr, and it shall be deemed 
a leading process. 

There is nothing in this section of the statute excluding a nonresident 
creditor from having the benefit of it against a r~s iden t  debtor who has 
absconded or so conceals hiinself that the ordinary prore+ of 1:rw can- 
not be served on him. To suppose that the Leqislature did not intend 
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to extend this additional remedy to foreign creditors, to be exercised in 
our own courts against our own citizens who might abscond or conceal 
themselves so that  the common-la\\ process could not be served 011 t lic~n, 
is to suppose that  the Legislature was willirig to leare foreign creditors 
reiriediless in recovering. their debt? of our citizc~nq, although they n~ igh t  
fraudulently a ~ o i d  the ordinary process of the conimon law to bring 
them before the court-a supposition which we cannot for a mo- 
ment entertain. I t  is said for the defendant that the attaching (247) 
creditor is required by the act to give bond and surety to indem- 
nify the debtor if the attachment is properly sued out, and, thercforc, 
if a foreign creditor should be construrd to be within the act, a citizen 
of our State would have a very poor chance of indemnity under such a 
bond, if he should become entitlrd to sue upon it. To this argument the 
answer is that  the judge or justice ~ h o  is to take the bond would, it is  
presumed, never takc a surety to i t  who resided out of the State. The  
second section of the act, relative to nonresident debtors, and the de- 
cisions of this Court which have been referred to, Rroghill v. Wellborn, 
15 N. C., 511; il'cylor I ) .  Cutliley, 27 N. C., 384, give us no aid upon the 
question now before us, which arises now for the first time. We are of 
opinion that  the plaintiffs being nonresidents is not a ground to support 
the nlea in abatement. and that  the demurrer should, therefore, have 
been sustained. The judgment must be reversed, with costs of this Court 
and the courts be lo^^, and judgment of ~ e s p z d e d  ouster entered, and the 
cause remitted, that  further proceedings may be had therein accordingly 
to law and right. Casc!j v. IInrriso7r, 13 N. C., 244. 

PER CURIAM. Judgment accordingly. 

THE STATE v. WESLEY CURTIS. 

1. Where the jury find a general verdict of "Guilty," the court must either 
pronounce its sentence upon the verdict or grant a new trial. 

2. It cannot set aside the verdict and direct a judgment of acquittal to be 
entered for the defendant. 

3. Even where the jury find a verdict subject to the opinion of the court on a 
point reserved, the court cannot grant a Judgment against the verdict, 
unless the jury say "they find such and such facts, and if ,  upon them, the 
court think the law is with the defendant, they find him not guilty; if 
otherwise, guilty," or words, in substance, to that effect. 

,ZPPEAL f r o m M c D o w ~ ~ r . ,  Spring Term, 1846 ; Pcarson, J. (248) 
Parjzmy. The solicitor, acting for the State, read in evidence 

a State's warrant and the proceedings of the committing magistrate 
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thereon. The varrant  ~i-as against Archibald 11. Hemphill, Benja~nin  
C. Hemphill, Jcs*e Tatkins .  and John R. Hernphill, chargil~g them ~ ~ i t h  
ail as-ault and batter? on the present defendant. These partie. were all 
arrested, exccpt B. C'. Churchill, and brought before one Patlgct, a jut- 
tice of the peace, whe~i  the partics nere  bound over, except J e s v  T a t -  
kins.  rho mas di-charged. Some neeks afterwards Benjal~iin C. Hemp- 
hill n a s  arrested and brought before tlic. said Padget for e s a l ~ ~ i ~ ~ a t i o n ;  
and bound over to court. The defendant n a s  snorii on both c~a in ina -  
tions, and upon both occasions stated that "Archibald H e i i ~ p l d l  struck 
him with an axe-hel~e." Tlie defer~dant's counscl i n~ i s t ed  that t h ~  pro- 
ceedings before the said Parlget did not corre-pond with the allr~.ntions 
of the bill of indictnient, and that  t h e  was a fatal mr i a l~ce ,  bcca~1.e the 
bill of iridictlr~ent charged that "an iqsnc TWS joined and eailie on to be 
tried before the said Padgct, nherein the State was plaintiff a ~ i d  Archi- 
bald IIemphill, J o h r ~  I:. Hemphill, Benjamin Heniphill, and Jesse Wat- 
kins nere  defendants"; nherrns it v a s  coriteiiclrd that  no such issue mas 
joined or came on for trial, thc proceedi~~gi  being a mere exalliination 
before a cominitting magistrate, and if an issw n a s  joined, it \%as a11 
issue betnecn the State aiid Airchibald I-Iel~lphill. John E L  Hernphill, and 
Jesse TTatkins, and not between the State and these three and Benjamin 
Hemphill, n.ho had not been arrested. Thereupon, the counsel for the 
defendant mol-ed the court to instruct the jury to return a verdict of not 
guilty on account of the ~ a r i a n c e .  The court reserved the question. 

Eridcnce naq then given on the question of facts whether drchi -  
(2.29) bald had or had not struck the defendant tvitli an axe-helre, or 

struck him at all. The iiyue lvas then submitted to the jury, nho  
returned a verdict of "Guilty," subject to tlie opinion of the court upon 
the question reserved. The court, upon that question. was of opinion 
with the defendant, arid a lerdict of not guilty na .  directed to be en- 
tered. Froni this judgment tlie solicitor for  the S t ~ t c  appealed. 

, l t t o r n r y - G e n e /  (11 for t h e  S t a t e .  
S o  cozi?zsel for defetadaut. 

DAN IF^, J. The defendnnt Tws indicted for perjury. H e  pleaded 
"not guilty." B y  the rerdict sent up it appears that  the jury found 
a grnert i l  record of guilty against the defendant. The judge, therefore, 
had either to pronounce the sentence of thc lair- on motion or grant a new 
trial. The rerord then further states that the "questioli reqerved coming 
on for consideration, the court n a s  of opiniori ~vit l l  the defendant, and 
:L 1-erdict of not guilt). entered." The jury had not asked the adrice of 
the court, in a special verdict. whether the defendant was guilty or not, 
or found a verdict subject to the opinion of the court upon any point of 
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law reservcd; they had found a geueral rcrdict of guilty. The judge 
ordered this rerdict to be set aside. I Ic  h;rd power to do tha t ;  but he 
had no power to proliounce that the defendant was not guilty in tlie 
face of the gencral vcrdict of the jury, upon the record, that  he was 
guilty. That  tlie j u r ~  iliteilded to f i d  a xerllict of guilty subject to the . . 
opinion of the court as  to the law arisllig llpon those facts which are set 
forth ill the case sent up  here for our reliew, it is stated by the judge 
in the exception to be a fact;  blit that is  :i statemtwt inconsistent with 
what the jury hare  pronounced by their geiwral rerdict. Even if the 
~rerdict of "guilty" had been expressed to be "subject to the opinion of 
the court" upon a point of law reserrrd, the court would oiily have had 
the power, if the opinion on that  poiiit was for the defendant, to 
set aside the verdict. There would be no autliority to go another (250) 
step, and change the rerdict from one that  the defendant was 
guilty into one that  he was not guilty. That  can only be done when the 
verdict is i n  that  respect special, that is, when in a certain event the 
defendant is  found guilty by the jury, and it is added, "otherwise not 
guilty," or  the like. But herc, in tlie record, the rerdict is in no degree 
conditional or  dependent, but i t  is a general arid absolute verdict of 
guilty, and the court has no power to do more than either proceed to 
sentence on i t  or  set it  aside and award a venire dc  n o c o  or grant a new 
trial. The ease now stands as if no trial had ever been had. The judg- 
rnent must, therefore, be reversed and the case tried again. 

PER CURIAM. Venire de novo. 

Ci ted:  8. v. Branner, 149 N.  C., 562. 

THE STATE v. HIRAM ELROD. 

KO matter what an officer declares when he seizes property, if he has a lawful 
process authorizing him to seize the property, he is not guilty of a 
trespass. 

AITEAL from ASHE Spring Term, 1846; Caldwrll, J .  
The defendant mas indicted for forcible trespass in seizing a certain 

mare, a i d  the case presented the followirig facts : 
The indictment charged that  the defendant with force and arms, and 

wit11 a strong hand, unlawfully took and carried away a mare from the 
poseesaior~ of one David Miller, against the will of said Miller, who was 
then and there present forbidding the same. The taking of the mare by 
the defendant was in  August, 1543 ; and he, then being an  officer, 
had in his hands an  execution against Miller for  about $4, dated (251) 
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1 August, 1843. The defendant, when he first took hold of the 
bridle which held the inare (which bridle was also held by Miller), 
demanded her as the property of his father, but lie showed no authority 
from his father to make such a deinimd. Aliller also claimed the 
mare as his property; a quarrel ensueJ between them, and during the 
dispute the defeildant for the first time told Xiller tliat he had an execu- 
tion against him. The judge charged the j u r y  that if the execution 
was not used by the defendmt in  good faith for the purpose of raising 
the money due under it,  but was used as a mere instrument to get pos- 
session of the mare for his father, it was not a justification. 

The jury found a rrrdict for the plaintiff, and from the judgment 
thereon the defendant appealed. 

At tormy-Genera l  for the  S ta te .  
X o  counsel for defendant .  

I~AXIEL, J. We think tliat the l a ~ ~ f u l n e s s  of the seizure did not 
depcnd upon what the constable declared, but upon the suificiency of the 
authority which he had. S. c .  XirZiy, 24 K, C., 201. Suppose an 
officer has in his hand3 a legal arid an  illegal \!-arrant, and he arrests 
by ~ i r t u e  of the illegal nar raut ,  yet he may justify by ~ i r t u e  of the legal 
one; for i t  is not nha t  he declares, but the authority which he has, that 
is his justification. It was not material to h a w  inquired what the 
defendant said n h r n  he seized the mare, but only whether he then had 
a legal autlioritg to justify him. Crozrther v.  Ramsbot toin ,  7 Term, 
658 ( L a l c r e ~ m ,  J.) ; D r .  G r r n d l e  u. College o f  Physic ians ,  12 Mod.. 
386. The declaration or ii~tention of the defendant at the time he 
seized the horse thus appears to hare been immaterial, and, as Just ice  
Lawrence said, it  xTas improper to leare it to the jury, since upon a plea 

and demurrer the execution was " p i >  se" a legal justification. 
(252) PER CURIAM. V e n i r e  de novo.  

C i t ed :  Meeds T .  Cnr~ser ,  30 N. C., 301; Par i sh  1 % .  TT7iihc.7rrz, 63 
N. C., 51. 

JASON H. HUSTER v. S A M U E L  Y. JAMESOW. 

1. Where a n  agent is  appointed to sell art icles of personal property, the  law 
implies t h a t  h e  has  a r ight  to  war ran t  the i r  soundness in behalf of h is  
principal. 

2. If he  sells t he  art icles with such a x a r r a n t y  a s  binds h im personally, and 
damages a r e  recovered against  him u ron  the  warranty  by the  purchaser,  
he  has  a r ight  to be reimbursed by his  principal to  t he  amount  of such 
damages, a s  well a s  of t he  necessary costs incurred in defending the  suit .  

RTFFIS. C. J . ,  dissentient a s  to t he  last point. 
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APPEAL from MACON Fall  Term, 1845; Bailey, J. 
Assumpsit. The plaintiff mas the agent of the defendant to sell for 

him clocks in the county of Haywood. H e  sold one to Conrad Rhine- 
hart, which he warranted. H e  was sued by the purchaser for a breach 
of the warranty in the county court of Haywood, and a judgnient being 
obtained against him, he appealed to the Superior Court, and from 
thence removed the case to the county of Macon, where it was tried, and 
a judgment rendered against him, which he paid. This  action is 
brought to recover the amount of that  judgment and the costs. The  
defendant was present a t  the tr ial  in tbc county court of Haywood, and 
treated the case as his. 

The  presiding judge instructed the jury that  all contracts made by an  
agent within the scope of his authority were binding upon his  principal; 
that  if they were satisfied the defendant employed the plaintiff to sell 
clocks for him in Haywood, he had a right to warrant  them, as 
being within the scope of his authority and connected with the (233) 
act of sale, and i t  was not, therefore, necessary for the plaintiff 
to show that he was expressly instructed by the defendant to warrant 
them; that  if Hunter was the agent of the dcfendant, and did not 
disclose that  fact to Rhinehart a t  the sale, he would be personally re- 
sponsible to Rhinel~art ,  and the dcfendant -cvould be liable to him not 
only for  tho damages incurred, but for  all which he incurred bona fide 
in the defense of the suit brought against him. A new tr ial  was moved 
for upon the grounds, first, becanse of the admission of improper testi- 
mony; second, for  misdirection as to the law, and, third, for  the addi- 
tional reason tha t  if, ~vhen  the clock was warranted, Rhinehart knew 
Hunter was an  agent, or  this was made known to him, he could not 
have recovered upon the warranty against IIunter, and i t  was the duty 
of EIunter to have shown that  upon the trial. A new tr ial  was refused, 
and the defendant appealed. 

N o  counsel for plaintif.  
Francis for d~fe?rdant. 

NASH, J. As to the first reason assigned for a new trial, it is suffi- 
cient to sap the case does riot disclose what testimony the defendant 
objects to, nor dow i t  311077: that there was any objection made to the 
reception of any testirnonv a t  the time i t  was offercd We are, there- 
fore, to presume i t  mas received by consent, and, after verdict, neither 
party can be heard in objection to it. Upon the questions of law, we 
see no error in the opinion of his Honor. The defendant prayed the 
court to instruct the jury that if he was bound by the warranty, then 
Hun te r  cannot recover in this artion, because he was not liable in  the 
suit brought against him, Sameson being alone liable to the purchaser. 
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The> in.;tmctiori prayed for naturally conliectq itself with the second 
objection taken by the defcndalit's counsel on the argument. which 

(254)  ir. if Hunter narrauied the clock to Rhinehart, without instruc- 
timls from Jameso~l ,  and a reco~-ery I\-as subseque~itly made 

agair1.t hi111 by the p ~ ~ r c l ~ a s e r .  in la\\ the prese~it defendant is not liable 
in  thi. action. It is a1.o conriected n i th  the third reason assigued for a 
new trial, namely, that if, w l m ~  Hunter  warranted the clock to Rhine- 
hart, the latter knev 11r Jvai an agent, and n-110 the principal xas,  he 
could not l i a ~ e  ~ n a d e  a recolery against EIunter, and it was the duty 
of tlit latter to h a ~ e  shonn that upon the trial agai l i~ t  liiln. T h e v  pro1)- 
ositiou> nil1 lie considered together. 

TII order to slio~v that all agent nitllout special instructions cannot 
hy a x7:rrr:~uty hind 111.: principal, our attention has been called to a 
pawigs  in Vinrr'> _17or.. Tit. Master and S e r ~ a n t ,  Letter I). p. 013. I t  
is there statecl. if' a +crT ant .ell a horse n i th  warrant r ,  it  is the sale and 
contrac3t of tlie master, but it is  the warranty of the ecrrant uliless the 
ma\ter g i ~  e him :~ntliority to ~ i a r r a n t .  I f  it  is meant tha t  the warranty 
'o ~ ~ ~ a d c  doc, not bind the ma.ter. a d  crrtainlr  ,such ri~ust be its mean- 
ing. the p r i ~ c i p l e  is not smtained h ~ -  thc more modern authorities. 
I n  :111 cases where a perqon in  his on 11 right has poncr to  do a particular 
thing. lie m:~y do it by anotlier. a i d  in e w r r  delegation of p o w r  to an 
  gent is i~icluded llie authority to use all the rlieans that a le  usual 
arid licccqsary to the execution of it ~ i t h  effect ( 2  11. Bl.. GI\). n n l e s ~  
apcciallv lcs t~ic tcd  in thr niode. Thus, an agent employed to get a bill 
diwmntctl inn- 111dor.e it in the nanlc of his principal, so a<  to bind 
hiiii, T I ~ \ ~ C \ S  e \piec~ly restricted. F c n  1 % .  EIwrison, 3 Term, 737. SO 
a sen  ::I,! i11t1 n~te i l  to v l l  n 1ior.c may va r ran t  him, nnless forbidden. 
nronl l  oli A\(*i iovq,  174. 29 CO Litt. ,  1299 ; Pa le r  on alpency, 210, 26 
Law Libl.. 91. S q r  iq it ncwswrT for :he r~urchaser i n  such case to 

conchqire!~  that in mery  general agency bv par01 the agcat has 
anthoritj to I~inil his principal by  a ~ m r r a n t y .  We are not co~lqiderine 
now. no1 ii: i t  ncce -~n l r  in t h i ~  cav ,  h o ~  f a r  the reqtriction put by the 
priucipal upon an agent's pov-el- in selling affects the purchasrr. The 
qiwqtioil doe.: not arise. The jury haae found that  Hun te r  ~vaq a general 
asent for the defendant in cellinq clock. for him in the county of Hay-  
~ o o d ,  and it is not pretended that he had been forbidden to narrant .  
X u n p i s h  11. I l i t c h ~ l l ,  3 Esp., 65. K o r  does F e n  v. IIa~rdson, 3 Term. 
737. aid the defendant in his position. There the agent. who nTas em- 
ployed to get R hill discounted, mu informed by his principal that  he 
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would not indorse it, and tlie question was, he having done so, whether 
the principal was liable to the indorsee-not the case we are  considering. 
But  in that  case Lord Kcnyon doubted, or  rather denied, the case cited 
a t  the bar, of a serrant warianting a horse on a sale contrary to the 
instructions of his master, and says expressly the lnaxinl of respondeat 
superior would apply, arid the principal has liis remedy against the 
agent. But, as before remarked, that  is not the case here. F e n  V .  

Ha:-ken was before the Court of King's Bench three times. I11 the 
two first trial5 i t  was treated as the case of an  indorsement by an agent 
who had bee11 forbidden so to do, and the contest mas whether under 
such a power the agent could bind the principal. On the third tr ial  i t  
was s h o ~ m  that the principals, the defendants, did not say they would 
not indorse the bill. The Court were unanimous in deciding that, as the 
defelltlnnts hat1 authorized their agent to get the hill discounted, ~ ~ i t h o u t  
restraining his anthoritg as to the mode of doing it, they mere bound bv 
his acts. 4 Term, 178. 

But it is said that although the &.fendant may have becn bound to 
answer to the purchaser by the warr:~nty niade, he is not answer- 
able to ihc plaintiff, nor bound to repay to him the money (256) 
recovered from him by the purchaser. I11 support of this propo- 
sition i t  is said, that if Hunter, a t  t l i ~  time he sold the clock to Rhine- 
hart ,  made known tlie naine of liis principal, the latter alone would 
h a ~ e  hecn hound, and the purchaser could have had no action against 
him. Bnt,  as h r  chose not to do so, tlie ~ a r r a n t y  was his own personal 
contract, and the money, paid by hi111 on the judgaicnt, mas money paid 
on his own account, and not on that of the preseiit defendant. JTitliout 
stopping to inquire the extent to nhich the first branch of the proposi- 
tion is true, because the question does not arise here, n e  callnot yield our 
assent to the secontl br : i i~c t~  We do not so consider tlie law to be. W e  
admit that by not disclo~ing his prillcipal he sllbjected himself to the 
action of the purchaser ; hut :rssurcdly the purchaser had n good cause 
of action against the prcseiit defendant, the pri~lcipal. When ail agent 
i n  making a contract of sale does not disclose the name of the principal, 
the purchaser. 15lie11 lie discorcrs the l)rincipal, has liis election which 
to we, and if hc can 4i1r the principal, it  I I I L I ~ ~  be because lic is bound 
by the contract of warr:ulty as well as of sale. I'attcrson 11. Granduse- 
qu i ,  13 East, 62.  Although, then, it br true that hy not disclosing the 
name of his  principal the plaintiff snbjcctctl himself to thc action of 
Rhiaehart, it was upon a contract made by him for the defendant, 
which by his agency the defendant authorized him to make. Thc doc- 
trine, it  is likely, is founded upon what is  said in Viner in the passage 
before referred to. We know of none other. It is there said that when 
a s c r ~ a n t  does $0 wir rant  a horse it i s  the sale and contract of the 
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master, but the x-arranty of the servant, a i d  the master is not ansmer- 
able upon tlic warranty, because not annexed to the contract. But  TTe 
have seen that the leading principle of that  case has been overruled, 
and with it must fall tlie ilicide~its; the warranty is annexed to the con- 

tract. If tlie doctrine n e l e  as contended for, it  would present a 
(257) singular result. The purchaser, having his election to sue either, 

by bringing his action against the agent would throw the whole 
responsibility on him and tile nhole loss on him, for he would have 
110 redress on his principal, for whom and by whose authority he was 
::cting. This callnot be so ;  it nould be unjust. Here is an unrestricted 
agency to cell, arid it confers the poner to sell in the usual and customary 
varr, Paley on Agency, 212, 3 L. Lib., 91,  and when such a contract 
exids the lan implies a Qguar:inty on the partv of the principal to indem- 
nify the agent from all thc legal consequences that  follow the sale. 
This pririciplc is fully e\tnblished by A d a m o n  t. J a ~ r i ~ .  4 Ring., 66, 
13 E. C. L., 345. Therc tlic defeudant liad m~ployed an agent to sell 
for him certain good? to ~ l l i c h  it subsequently appeared lie had no title. 
The agent sold tlie qoodq. and was sued for their 1 alue by the true omier 
and a recoxery had agai11.t llim. and that  action n.as brought bv the 
agent to be indeninificd. CJiicf .Tuqtice Bpct. in delirerilig the opinion 
of tlie Court, sa:\: "I t  has been itated at the bar that this case is to h~ 
gowrnctl 11y the principle< nliicll regillate all la\\-s of principal and 
agent. Agreed : eyery rnari who elnplo-s another to do ail act nhich the 
employer appe:n  to ha1 e a right to autliorize hiin to do undertake? to 
inr!emnif,v for all such acts as nould be la~vful  if the employer liad the 
authorit7 he pretend5 to l1a~e." This coTers the principle of the case 
bcfore us. The defendant Janieson not onlv scemed. but had the pover, 
to autliorize the plaintiff to make tlie narranty.  and did so authorize 
him, a5 f a r  as the c a v  disclose% the fact to us. -1s thcrc ohvr\-ed, auc- 
tioneers. brokers. factors. a ~ ~ c l  agents do not, generally. take regular 
indemnities. The co11~eqiiences would, to tliern, he serious if, having 
sold goodi and paid o ~ e r  the proceeds, upon being made to wffer ill 

damages for a breach of a warranty the? qhould firid the low must 
(258) be theirs, and that thev had no legal claim upon their principal 

for  indemnity. for nliorn and a t  nhose request they had acted. 
The doctrine of +hi. race has becn recognized both in S e w  York and in 
Connecticut. P o u ~ l l  7.. Seu~burqh. 19 John., 228; f l tockinq 1'. Sage. 1 
Day. 522, and iq pelfrctlg in accorclance n-ith reason and juctice. 

We h a ~ e  examined the other cases relied on bv the dpfendant's coun- 
sel. and percei~re nothinp at rarimlcc n i t h  those cited ahore. 

TTe are of opinion. then, that the n7arrant7 made bv the plaintiff 
Hunter U . R ~  v i th in  the scope of hi. authoritv, and bound both himself 
and the defcnrlant, and that  the latter is bound to indemnifv the plaintiff 
to the full amount of the recovery made by Rhinehart against him. 
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On  the trial hclow, the plaintiff, under the charge of his Honor, 
recorered ill damages $70.40. How much of this surri, if any, was 
allowed for his e.rpenses in defelidiug the suit the record does riot state. 
Nor, indeed, does it shorn that  anythillg was allowed on that  ground, or  
for the costs of the suit against Hunter. But we have no doubt the 
latter were included. and we are of opii~ion he was entitled to recover 
them. I n  truth, the defendant's objection admits he was bound for the 
costs of the connty court, as he only contests those irlcurred by the 
appeal and removal. H e  was prejent a t  the first trial, and, the case 
states, managed the defense. I t  is not to be believed that  the appeal was 
without his approbation. If  opposed to it, he might very easily have 
stopped it by paying up the judgn~erit. TIe did not do so, nor does it 
anywhere appear that he made any effort to stop the case. From the 
record it does not appear that  the plaintiff has recowred for his costs 
inore than was taxed against him in the suit of Ilhinehardt. The  last - 
three cases cited are authorities to show lie was legally entitled to recover 
them. 

As to the want of due form in  the jndgnleut against the plain- (259) 
tiff, the same remark applies as  heretofore given. The defendant 
conies too late with his objection. I t  is  not the foundation of this suit, 
but eridence of the amount of the plaintiff's claim. 

We see no error in the opinion of the court below, and the judg- 
ment is 

Affirmed. 

RUFFIN, C. J . ,  dissenting: The useful habit of free cor~sultation be- 
tween the members of the Court while 1 hare  had the honor of sitting 
here has generally resulted in  a roncurrence of opinion. When my 
own mind may not hare  been entirely satisfied with the result of a con- 
ference with them, or the rcamniug by which my brethren reached it, yet 
T have been PO iiluch ini1x-~ssed with the public importance of giving 
to the jltdgrncnts of the ('ourt all the weight of unanimity, and have 
been so little weddcd to all!- peculiar notions of my own, that 1 have 
willingly yielded to my brethren. T hare, therefore, very seldom ven- 
tured to dissent from them; and T should with pleasure adhcre to that  
course now, if what 1 cor~ceiw to be my duty to thr  lam mould allow me. 
Beliering, however, that tlic decision of the Court is against principle, 
and not supported by any just reasoning. T feel bound to express my 
opinion against it. 

1 hare  to remark that, as f a r  as my brethren are influenced by the 
part  which Jamwon is supposed to ha re  taken in thc management of 
the w i t  brought b,v Rhinelmrdt agai i l~ t  the prescnt plaintiff, the;y would 
find, upon a c l o w  examination, thrre is some mistake of fact which 
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makes i t  unsafe to put any part  of the case on that  point. The case, 
indeed, states that the suit was brought in the county court of IIaywood, 
and that Jamcson was ~ r e s e n t  at the trial and then instructed the coun- 
sel and treated the case as his own; and from a judgment against him 
in that court, Hunter  appealed to the Supelior Court, and thence re- 

moved the trial to Xacon. That  xvould lie all pIai11 enough if 
(260) it xlere not contradicted by the record of that  suit, which is 

annexed to the case and expressly made a part  of it. From that 
i t  appears that  the suit was brought by Rhinehardt originally in the 
Superior Court of Haywood, and that  i t  was removed by the defendant 
Hunter, before any trial, to Macon; so that there was no trial in the 
county court o r  in any court before the final trial in Xacon, a t  which 
the present defendant could have assisted or done anything to induce the 
belief that he  treated the cause as his own, and thereby sanctioned what 
had heen clone by IIunter  in ~ ~ a r r a n t i n g  the clock, as having been done 
a t  his request. But  this is a matter of little moment, as it affects only 
the present parties; and I sllould not a d ~ e r t  to i t  Tyere i t  not to let the 
partics see that I had duly ascertained the facts of their case as x d l  as 
corisiderd the matter of law. To the general question of law involved 
in the case I will now proceed. 

The plaintiff declares upon a contract of indemnity, and also for 
moi~eg- paid to thc use and a t  the iequest of the defendant. H e  could 
money paid to the use and a t  the request of the defexdant. I-Ie could de- 
clare no other Tvav; aiirl Loth counts inr-ol~ c e s w ~ t i a l l y  the same mat- 
ter  both of l a ~ v  and fact. I I e  alleges, in support of tlic~ll, t h t  the defend- 
ant  employed him as an agent to sell clocks for. the defcild~lrlt, and that lie 
dold one to Rhinehardt and xa r ra i~ ted  it to be of good quality, and has 
Lecn compelled to pav thereon a sun1 of money as damages and costs, 
for which he brings this suit. The defendant raised objections, ques- 
tioning in several forins the authority of tlie plaintiff to make a war- 
rantv upoil n sale. Rut I agree clearly that it not appearing that the 
agcnt tv33 forbiddell, he had the authority to give the principal's war- 
ranty, both as between the pi~rc2iaser and the ~ ) r i l~e ipa l ,  and the latLev 
and the agent. 1 a p e e ,  moreoxer, that  in mch case, if the agent do not 
discloce the principal a t  tlie t h e  of tlie sale, vet the purchaser may, upon 

discovcling tlle principal, sue h im;  for it is the warranty of the 
(261)  o~vner,  and i q  alniesed to the contract of sale, x~hich  is made by 

the principal through his agent. Further,  I yield that  the pur- 
cha.;er may, in tliiq last case. m e  the a p n t  on the warranty, because, 
although h e  was in fact actinq as agent, yet the purchaser mas not 
informed of it,  but dealt with him as if he had been the onTner. and, 
therefore, had a right to treat him as contracting for llimqelf. There- 
fore, T am willing to sav that the xvarranty v a s  that of each-the prin- 
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cipal and the agent;  and to treat the case precisely as if the agent had 
expressly gircn the warranty of the principal, and also expressly given 
his own, which, I think, is going as f a r  as the plaintiff could ask. Cer- 
tainly, nothing less will answer the plaintiff's purpose; for, if he was 
forbidden to warrant, although the principal might still be liable to the 
purchaser upon a warranty made by the agent, yet the agent would be 
answerable over to the principal for breach of instructions, and, conse- 
quently, could not recover for a loss upon a warranty which he volun- 
teered of his own motion. So, if the agent had authority from the princi- 
pal to warrant, and did warrant in the name of the principal, and not for  
himself, the11 he, the agent, would not be liable thereon, and there could 
have been no recovery in the action brought against him. I t  follo~vs, 
then, that  Hunter  must be taken to have given hie own warranty, either 
by itself or  i n  addition to a n-arranty of his principal. I t  is for  dam- 
ages sustained by reason of a warranty of the properties of the clock 
which bound him personally that he  brings this suit. Now, it i s  clear 
the defendant cannot be bolind to inderrmify him against the conse- 
quences of such a warranty uliless the plaintiff entered into i t  a t  the 
instance of the defendant. 111 the same manner, a request from the 
defendant must be shown in order to support the count for money . . 

paid to the defendant's use; for if the plaintiff paid the money officiously, 
that  is, without being bound for it, or became hound for i t  officiously, 
that  is, without the defendant's request to hiin to beconio thus 
bound, he cannot recover from the defendant by reason of the (262) 
elementary principle that no man can make another his debtor 
without the consent of the latter. I hale,  then, to ask, Where is  the 
evidence of such a request? 1 see none a t  all. And in this consists the 
difference between nlv brethren and myself. There is, unqusstionably, 
no express evidence of a request to the plailltiff to rive his, tho ld~intiff 's ,  
warranty to the pnrcliascr as to anv qualitv of the clock. That  is not 
pretended. Bu t  i t  is said that  the plaintiff subjected himself to the 
action of Rhinehnrdt upon a contract made by him for thc defendant, 
which by his agency thc defendant authorized him to make; in other 
words, that  by appointing an agent to sell a personal thin.$, not requir- 
ing a d ~ e d ,  a request is  i ~ p l i e d  in law to the agent to give his warranty 
as to the qualities of the article sold. F o r  that position I know not 
of anv a~i thor i ty  mliatc~cr,  excepting only the opinion of my two breth- 
ren in tliis case. T admit that  by the appointment of an agent to sell 
a personal chattel an  authority to warrant is implied; but it is an 
authoritv to warrant in hch:ilf and in the  name o f  t h e  principn7. The  
dispute in the cases is whether the agent had authority to bind the 
pi;:cipal where thc agencv was special or there were instrnctions to the 
agent not to warrant. But in not one single case before tliis, that I 
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hare  seen, ivns it ever contended that from the appointing of an agent 
not only an authority is inlplied to give the ~ r a r r a n t y  of the principal 
of the goodness of the article, but alqo a request to the agent is to be 
inferred to g i \e  his o\rn warranty in lieu of the principal's, or upon 
the back of it. I believe if there was such a case my brethren would 
have found it. At all erellts, none such has been cited by them. I t  is 
true, A d a m s o n  c. Jarc i s ,  4 Bing., 66, is relied on for this purpose. But  
I must say that  i t  strikes me with much surprise that i t  should be. 
Xot  that I deny that case; for I think i t  good law, and it has been recog- 

nized by this Court in I m s  v. Jones ,  2.5 N .  C., 538. But ~ r h i l e  I 
(263) admit that  case to be lav ,  I am surprised that it should be 

adduced on this occasicn, because i t  relates to a totally different 
subject. There an  auctioneer was requested by the defendant to sell 
certain goods as his property, and he did qo. and paid the proceeds to the 
defendant. and then the owner recovered the s alue from the auctioneer, 
who thereupon brought that  suit to recover back what he  had lost. 
Clearly, he recovered properlv, for  the l a ~ r  in~plies a warranty of t i t le 
from erery vendor of personal chattels, and there was an  e z p e s s  request 
from the defendant to the plaintiff there to do the act on ~vhich the 
plaintiff's liability arose, namely, to sell the property as the defendant's, 
which amoullted to a conlersion as against the true owner, though an  
inriocellt one on the part of the agent. Chief Jzrstice Bes t ,  therefore, 
did not speak loosely. but well ~veighed his words, when he said "that 
every person who employs allother t o  do a n  act" (which is not unlavful)  
"undertakes to indemnify him for that act." The defendant there 
espressly "employed the plaintiff to do tlzc act" he did, and no more nor 
less; and, therefore, the defendant lvas bound to assume the burden of 
all the consequences of t ha t  act. But how that is all authority to show 
that employing an agent to .ell gooils, and p i ~ i n g  him r o v e r  to make 
the sale v i t h  the warranty of the O I V I ~ P ~  as to the qualities of the goods 
amounted to a n  irrlplicil r ~ i j u ~ b t  to the agent t o  give 11is war rmty  as to 
the qualities I an1 : ~ t  a losi to concei~e.  The case cited from Connecticut 
carlnot, I think. be l a ~ r .  It lays d o w ~  this doctrine : that if an  agent be 
sued on :I contract made ill rhe course of his agency, tlloiigll the suit be 
xvitliout causc and lie succeed ill it. the principal is Lonnd to refund all 
his expenseq. avd i n t i c b i t a t u s  oaclrn~psit tnill lie for them. This is 
binding the principal for  all the n rongfnl suit. other people may think 
proper to bring agaimt one r h o  has been his agent. for  an alleged, and 
falsely alleged, injury by some act done in the course of the agency. 

E ~ e n  the most express corcnant. that of quiet enjovmeilt, for  
(261) example, is by conitructioil limited to nrongful diqturbances, 

unless a particular 111'1'$011 h~ expressly named. Tn the case of 
principal and qurctr. if the pri l~cipal  p a  the debt and then the creditor 
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sue the surety for it also, and the payineilt by the principal be estab- 
lished, so that  tliere is judgment for the surety, certainly there is no 
ground for conipelli~ig the principal to reimburse the surety's costs. 
I t  would be ruinous; for such grour~dless suit might be repeated over 
and over, and the pri i~cipal  by paying the debt did all that he contracted 
to do, or  could be bound to do. But to return to the cast1 of .-ldavt~soi~ o. 
Jarvis .  The objectiou there, arid in  Hetts c. ( i ~ b b o n s ,  2 Adol. & El., 57, 
was that  the plaintiffs could not recover because they mere t o ~ t  feasors, 
and, therefore, that the most direct reqnest or  promise of indemnity by 
the defendant for the wrollgful act would not sustain the action. But, 
here, the inquiry is  whether the plaintiff g a l e  his warranty, on which 
Rhinehardt recovered, a t  the request of Janieson. There being no such 
express request, it  is  said that  i t  is virtually included in the unrestricted 
agency to sell, because, from i t  "the law implies a guaranty or promise 
on the part  of the principal to indemnify the agent from all the legal 
consequences that  follow tlle sale." Certainly this last position, that a 
contract of indemnity is inferred against the  conseymnces of m a k i n g  
the  sale, is perfectly right, because the ageut was employed to  m a k e  the  
sale. I should never think of gainsaying that. But  what are the con- 
sequences to an agtnt  froill i d t i n g  the sale-what can they be? Why, 
only a liability to the owner ( in  the case they were not the property of 
the principal) for tlle value of tlle things sold, either i n  trespass or 
trorer, or  an action for nloriey had and received for the price, and that  
is all. Tn respect of the qualities of the things, the agent cannot be 
liable a t  all from the sale merely. I Ie  call only be made liable by some- 
thing in addition to the sale itself; by a fraud in misrep~esenting 
the quality or concealing defects knowingly, or  by his own en- (265) 
gagenlent as to the quality. I think my brethren, when they say 
that frooi ail agency to sell the law implies a promise of the principal 
to indemnify the age~l t  "fro111 a11 the legal col~seque~ices that follow 
from the sa l~ , "  cannot incan all their ao rds  import;  for, certainly, for 
a fraud in making the sale both principal and agent (as one of its legal 
consequences) v~ould be liable to the purchaser as  wrongdoers; and yet, 
between them, the law would ellforce no promise of indemnity, nor con- 
tribution without a promise. Then, as to the remaining method by 
~vhich an  agent may become liable to suffer for a defect in the thing, as 
a consequence from thc sale, which is by anilexirig his own w a r r a ~ ~ t y  to 
the sale, T must say that my  brethren hare  merely assumed or affinned 
that the law implies a counter guaranty from the principal, and hare  
not sustained it by adjudged cases nor proved it by a rpn ien t .  They 
say, indeed, that  i t  would be unjust that  the loss sliould fall 011 the agent 
instead of the principal, "for whom and by whose authority he was act- 
ing." But  that seems to be plainly begging the question; for while i t  is 
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admitted that he is acting for and by the authority of the principal in 
making the sale and g i ~ i n g  the narranty  of the principal-because to 
that estent there are many casei-yet it retnains to be proved by snme 
one case that in g i ~ i n g  his own warranty the agent u a s  also acting by 
the authority or a t  the request of the principal. Wherefore should the 
law imply that  the principal lequested the agent to become his surety 
that  the articles were of good qusli ty? JIow can i t  he so implied? If 
such a ~eques t  to an agent to sell shall ke implied, x h y  not imply also an  
autholity to him to get a third person to give his marranty in aid, if the 
agent s h ~ u l d  happen to think i t  useful.  he one is just as much as the 

other mithin the scope of a mere authority to sell, which is  a11 
(266)  that is g i ~ e n  in words. That  implies, indeed, a power to warrant 

for the owner but, as i t  seems to me, not to give the warranty of 
anybody else. I t  is to be fear'ed that  a notion of the justice of the case, 
as i t  is called, arising from the hardship of making the agent bear a 
loss when he could not derive a profit from his warranty, may render 
us forgetful that  the lax requires that there shall not only be a loss by 
one person for another, but also that such loss should be occasioned by 
s o n i  act done a t  the iequest of the other, before the latter will be bound 
to malie the lois good. I t  is not sufficient that  the agent should intend 
to promote the in t e re~ t  of his principal by giring his  ~ ~ a r r a n t y ,  unless 
i t  Le a t  the instance of the principal. That  consideration may move a 
generous mind to step forward in exoneration of the man who designeJ 
to befriend him. That  is equaily tlue of ninny cther cases of voluntary 
paynlents for the benefit of others. But still there can be no recovery 
unless thcre has been a request. Upon this very question of principal 
and agent, this Court held. in one of the hardest cases that  e m r  came 
before a court of ju~tice,  Ilines v. Rzitler, 3 Ired., 307, where m agent 
knew his principal was pressed for money, and, in or4er to raiqe it for 
him. he indorqecl a note, nhich  he had to collect, or indorsed a note for 
a deLtor of the principal for the purpose of getting it diqcounted a t  
bank, and thereby the agent sustained loss, that  the principal xyas not 
bound to indemnify the agent, although, as the Court e sp~e j s lv  saps, 
the agent ((did then Fe l i e~e  he n a s  doing the Ee3t for the principal's 
iliterest." Why was tha t ?  Because the principal had not qiven the 
agent authority to indorse, but only to ccllect the note pnvaLle to the 
princip:l, and had not requested him to i n d w ~ e  the debtor's note negotia- 
ble at bank. Therefore, that  103s from the officious acts of the agent. - 
though with the r e rp  Fest intentions, in reference, as he thought. to the 
wishes and intereqt of the principal, v a s  thrown altogether upon the 

apent. HOT can this be dist inaished from that  case. Here the 
(267) agent mis authorized to give the marrantv of the principal. and 

not his own, as in the other case he had power to collect the note, 
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and not indorse it. Upon the ground, then, that  there was no request, 
the action must fai l  i n  point of law. Bu t  i t  is extremely probable that 
i t  ought also to fai l  i n  point of that sort of justice which, i t  is supposed, 
may Ee on the plaintiff's side; for how can we tell what might have been 
the result if the plaintiff had not given his warranty to Ithinehardt, so 
that the latter would have been compelled to sue Jameson on his war- 
ranty?  I n  that case EIunter might have been called as a witness for 
Jameson, and might have proved that he sold without giving a war- 
ranty of the principal as to the quality of the clock, or that i n  fact and 
truth the quality was such as was warranted. There was, doubtless, a 
real contest upon one or both of those points in  Rhinehardt's suit, as 
must be supposed from the pertinacious defense of it. A principal has 
,a direct interest in the evidence, to that extent, of the agent, who is ever 
the most material witness to those points, as he best knows what verbal 
contract he did make, and also is, probably, best acquainted with the 
properties of the thing scld. A t  all events, this interest of the principal 
in the evidence of the agent furnishes a strong reason why the law should 
require direct evidence of a request to the agent to give his own war- 
ranty, and not imply i t  from the mere fact of agency; and as there i s  
no adjudged case found in which i t  has been implied, i t  is very con- 
elusive to my mind, and i t  ought not and cannot be implied. 

PER CURIAM. N o  error. 

Cited: Davis v. Burnett, 49 N. C., 73; dlpha Mills v. Engine Co., 
116 N. C., 802; A!lfg. Co. v. Davis, 147 N .  C., 270. 

LEWIS WHITFIELD v. THOMAS LONGEST ET AL. 
(268) 

The ordinance of the ccrroration of a town which is authorized to abate 
nuisances within the town, and which declares that hogs running at large 
are nuisances, operates as well upon ncnresidents who suffer their hogs 
to run within the limits of the tomn as upon those who are actual resi- 
dents. 

APPEAL from CARTERET Spring Term, 1846; Manly, J. 
Trespass, to recover damages for taking a parcel of hogs. On the 

trial ?XIOW the following case agreed was snbmittccl to the court: 
The defendant Longest was the constable of the town of Beaufort i n  

the county of Cartcret, and the other defendants commissioners. The 
latter made and puklished an ordinance whereby the running a t  large 
of hogs in the strects was declared a nuisance, and forbidden; and i t  
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was ordained "that each and every hog found a t  large in  the town will 
be taken u p  and put in pound, and advertised to be sold on the third 
day, unless the owner thereof shall pay the charges for taking u p  such 
hog or hogs; and if sold, the money arising therefrom, after paying the 
charges, shall be paid over to the owner." The constable is authorized 
to charge 30 cents for the taking up and 10 cents a day for keeping each 
hog. The plaintiff does not ieside n i th in  but adjacent to the t o ~ n ,  and 
his hogs beirig found a t  large in the streets, nere, by the defendant 
Longest, by ~ i r t u e  of the ordinance, taken up. Sot ice  was duly given 
to the plaintiff, and he n a s  informed that  if he would pay the charges 
as  established by the ordirlal~ce the hogs would be restored to him. This 
he declined, and after duc ad\ ertisenlent they were on the third day sold, 
arid this action brought. The presiding judge gave judgment for  the 
defendants, a d  the plaintif? appealed. 

( 2 7 1 )  Iredell  for plaintif f .  
.T. TV. B r y a n  for defendants .  

SASH, J. We perceive no error in the opinion of the presiding judge. 
The conmlon law gives to eTery corporation power to make by-laws for 
the general benefit of the corporators, and the Legislature, by the private 
act incorporating the tow11 of Beaufort, passed in 1625, authorized the 
cornrnissioners to make ordinances for the removal of public nuisances. 
The ordinances so made liiust be reasonable and for the general benefit. 
The commissioners, then, are clothed v i t h  power to make laws to abate 
riuisaiices within the corporation. They hare  declared that the running 
a t  large of hogs in the streets of the t o ~ i n  is a nuisance, and by their 
ordinance pointed out the mode by nhich  it was to he abated. Their 
authority to pass the ordinance. so far  as the inhabitants of the town 
are concerned, has not been directl! denied; nor, indeed, is i t  an  open 
question. The very point, up011 thiq same ordinance, ~ v a s  before this 
Court in T Z ~ l l e n  v. T o e ,  25  N. C., 495, and then received a judicial 
exposition. The only queqtiou nov  submitted to us is, Does this ordi- 
nance hind the plaintiff, nlio is not an  inhabitant of Beaufort, or his 

property? I t  i i  r e ry  certain that the legislatire acts of the cou-  
(272)  missioners of a town are and must be limited to, and can have 

no effect beyond, the limits of the corporation; but the proposi- 
tion is not true that  none are bound by then1 but those who. in common 
parlance, are inhabitants of the town. -111 who bring themselves within 
the limits of the corporation are, ~ ~ I i i l e  there, citizens, so as to be gov- 
erned by its l a m .  If  this ve l e  not so, those town l a m  or police regula- 
tions, so absolutely necessary and useful. would be entirelv nugatory. 
No matter how important and necessary, whether to the health or peace 
of the town or to the supply of its inl iabitant~ nit11 their daily proui- 
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sions, they might be set a t  defianre, so f a r  as the police of the town mas 
concerned, by any i~idividual who was not a corporator. A citizen may 
not be a t  liberty to fire a loaded p n  within the limits of the town, but 
a man whose yard adjoins those limits ]nay do the same ac t ;  in him i t  is 
iiot punishable by the law of the corporatioi~, because lie is not a 
citizen. The law is not so. l t  is  the act mhic~ll tlie commissioners have 
a right to punish, no matter Ly wliorn done. But the principle does not 
rest alone on reason for its justification; it is sustained by legal author- 
ity. I n  Pierce 2 ) .  Bar tram,  Cowp., 269, i t  is expressly recognized. The 
defendant was sued to recover a penalty inflicted by the ordinance of 
the city of Exeter up011 ally one butchering cattle therein. The defend- 
ant  had so doiie, and rested his defense upon tlie fact that  he was not a 
citizen of Exeter, and that  the ordinance could apply to none but  such. 
Lord Mansfield declared that the plaintiff, having come within the city, 
was, pro hac vice, an inhabitant, and bound by the same regulations as 
the other riienibers of tlie corporatioil. So, also, Buffalo v. Webster ,  
10 Wendell, 99, recognizes mid enforces the sanie doctrine. Commis- 
sioners e. Pettijohn, 15 K. C., 591, fully rccognizes tlie principle of the 
cases from Cooper and Wendell, and establishes it as the law of this 
State. The  action was brought to recover from the defendant, 
who was not a n  inhabitant of the towu of Plymouth, a penalty (273) 
incurred, as it was alleged, by the violation of a by-law of a town 
which required owners of czttle to pen them every night, and some of 
those belonging to the defentiant being found a t  night in the town un- 
permed, the penalty was considered as incurred by him. The Court say:  
C C  When an  offense is made to consist of the onlission to do an arx in the 
town, he only is within the purview of the law upon whom by tha t  or  
some other law the act is imposed as a duty to be performed within the 
town." They, therefore, held that  the penalty did not attach to the 
defmdant, riot sinzply because he was not a corporator, but because of 
that  fact and the additional one that it was for the omission of a n  act 
to be done within the town. The Court say that "there can be no doubt 
that  one, not a corporator, but who comes within the limits of a town 
and there ~ i o l a t e s  a police regulation sanctioned by a penalty, becomes 
as liable to pay i t  as if he were a member." Bu t  in this case the plain- 
tiff has done no act witllin the corporation to bring him within the 
character of a corporator; that is t rue ;  nor iq any penalty, as such, or  
any forfeiture, sought to be tnforced against him by the corporation of 
Beaufort. I f ,  however, he has not, in his own person, violated the 
ordinance of the town, his propert!. has, and through his means. I I e  
has. as every other farmer does, turned out his stock to range upon the 
uninclosed land around him. H i s  hogs were permitted to stray into the 
to~3-11 of Beaufort, in violation of the ordinance. H a d  the defendants 
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a right to take them up and sell them as done in this case? Pet t i john's  
case puts things within a local jurisdiction upon the same footing as 
persons. "The cattle of a stranger," say the Court, "straying into a 
town and there becoming nuisances, or  found damage feasant, may be 
remoled by, v a y  of abating the nuisance, and may be distrained and 

impounded until the owner shad pay the expenses and such 
(274) pecuniary niuict as may h s l e  before been imposed." As to the 

objection that  there is r o  judicial decision condemning the prop- 
erty to Ce sold, we think i t  insufficient, since the owner map, if he 
chooses, h a l e  a full investigation of the case by bringing an  action of 
reple~in ,  as in any other case of distress. 

PER CURISAX. Affirmed. 

Ci ted:  I17ilmington 1 % .  IZoby, 30 N. C., 22-4;  C'o~rrrs. c. Capeylenrt, 71  
X. C.. 160 ; Rose v .  B a r d i e ,  98 N. C., 47 ; S. v .  Tzceedy, 115 N. C., 705 ; 
Broadfoot  v. Fagetteville,  121 N .  C., 420. 

E L I Z A  H I N T O N  v. JACOB H I K T O S ,  A D J ~ I X ~ S T R A T ~ R ,  hlc. 

A widow cannot dissent from her husband's will by  attorney. She must do so 
personally in open court. 

APPEAL from GATES Spring Term, 1845; Bai ley ,  J. 
Thomas Hillton died in Gates County, ha l ing  made a d l  which was 

proled in the county court a t  November Term, 1644. At  that  term the 
folloving minute was also made of record in that  court: "Eliza Hinton, 
the widow of Thomas Hinton, deceased, appears i n  open court by her 
counsel, Augustus Noore, Esquire, and signifies her d i s~en t  to her said 
husband's will, proved a t  this term." The wiclow afterwards filed this 
petition for a year's allowance out of the testator's personal estate, 
under the statute. The petition states the making of the d l  and its 
probate in the county court as akore; and then alleges, "that at that 
term the petitioner signified her dissent from the provisions made for her 
in said vill,  nhich  was duly entered of record," and thereupon it prays 
that  a year's allowance may be made and allotted to her in the usual 
form. 

The county court denied the prayer of the petition because the dissent 
of the petitioner could not Ee made through counsel, but ought to have 

Fern made by the petitioner in proper person in open court. 
(275) From that decision the petitioner appealed to the Superior Court; 

and there her counsel insisted on the sufficiency of the dissent 
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as entered of record in  the county court, and a130 further proved that  
a t  the term a t  which the will was proved and a t  each of the terms within 
six months thereafter the petitioner was unable, from sickness, to travel 
to the county court. But  his Honor, for the same reason, affirmed the 
judgment of the county court, and the petitioner appealed to this Court. 

A .  illoore for plaintiff. 
S o  counsel for defendant .  

RUFBIN, C. J. The act of 1784 gires to a widow who dissents from 
the will of her husband in the manner therein pointed out, dower and a 
distributive share of the personal estate. I n  1776 the Legislature gave 
to the widow of a man dying intestate a year's provision for herself and 
her family out of his personal estate. And by the acts of 1827 and 
1835, Rev. Stat., ch. 121, see. 22, i t  is prorided that  where a widow 
shall enter her dissent from her husband's will within six months after 
the probate she may file her petition in the court where the probate 
was made, and shall recover one year's provision, as if the husband had 
died intestate, which the executor shall pay in preference to all other 
claims. There is no doubt, when the latter acts speak of the widow 
"entering her dissent from her husband's will n i f h i n  six months after 
the probate," that reference is had to the provisions of the act of 1784, 
which originally garc  the vidow the privilege of dissenting, and is in- 
corpo~ated into the same chapter of the Revised Statute, and forms the 
first section of it. We are, then, to look to the act of '84 for the time 
and manner a widow is to dissent from her husband's wiil. The words 
are, "that if any person shall make his last mill and testament, 
and not therein make provision for his wife by giring or devising (276) 
to her such part  of his real o r  personal estate, or to some other 
for her use, as shall Ee fully satisfactory to her, such widow may signify 
her dissent thereto Eefore the judge of the Superior Court, or in the 
county court of the county wherein she resides, in open court, within 
six months after thc probate of the said will; and then she shall be 
entitled to dower," etc. The question is whether, upon the construction 
of this enactment, a widow's dissent must be her personal act i n  court 
or  lnav l e  declared through another person, as by aE agent constituted 
by letter cf an attorncy, or, as  in this cme, by counsel or an  attornry 
of the court. Upon that  question this Court entertains the opinion held 
in  the court below. 

A very material observation, in the first place, is that  ever since the 
act pasXd the course has heen for the widow herself to come into court 
and declare her disscnt, as her personal act. This shows very strongly 
how thp a r t  was in the begirming intended and understood, and what is 
the settled sense of the profession as to the proper construction; for it 
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is almost always opposed to [he feelings of a widow, in the qtate of grief 
fro111 her recent hereavelneut, to declare publicly her dissatisfaction with 
her husband's p1o~ision for her. after ollc of his last acts in relation to 
her ;  arid tliere Cali be no doubt. if it bad not been tholight that her 
pre~ence pelsonally ill court was indispensable, that  the practice would 
h a ~ e  beell as n~l i foni i  to -ignify her diiicmt by letter, or by attorney, as 
it has, in fact. Fee11 for her to do it irl her o n n  person. We hare  in- 
cluired f: om the couilsel ill this case, a l ~ d  from others, nhether the dis.;erit 
of the nidon has ever been received, udess  declared by llerself to the 
court, a ~ i d  all agree tliat it n a s  lleler dolie. The con~truct io l~  must be 
conclusive, after h a v h g  been so long alid so uuiforliily acted 011. I t  

has becn deen~ed so  oh^ iouoly the t lue one that the Court and the 
( 2 7 7 )  Bar  h r e  acted ou it nithout any question h a ~ i n g  been made of 

its ?or rect~wss until the premlt  time. 
But, i ~ i d e p t ~ ~ d e n t  of the plccedents, n e  should tlii~ilr that the proper 

constructiol~ of the act, from its lnnguage arid thc nature of the subject. 
The tliiug to be done is the act of clection by the nidow, whether she 
n i l l  take under her husbald'c \$ill or by the law, and, like other cases 
of election, it is, ~iatural ly,  to he the act of the party herself. I11 this 
case, ho~vexer, she is not merely to elecr and signify to the heirs and 
executor that  she has done so, in any nlanner tliat 111ay be convenient 
to her. or after slie luay h a ~ e  had time. fro111 the settlenlent of the estate, 
to avertail1 nhether it \vould bc more to her a d ~ a n t a g e  to abide by the 
d l  or not;  but she is obliged at all el ents within six ~ n o l i t h ~ ,  and to do 
So ( 6 '  111 open court." The  leasons for those instructions are plain. 

Before that time the n i f e  hail :lo absolute right in the husband's personal 
estate, but he might in his lifetime or by his n i l l  gil-e the nhole of it 
away from her. That  lvas altered by pluriding that  she d101ild hare  a 
d is t r ibut i~e  share of it, provided she elected to take it as therein pre- 
scribed. But it is clear that  the lam leans against disturbing the hus- 
baud's n ill except in case. of plain illjustice to the wife, and, then, only 
so far  as may be requisite 'to make the provision for her equal to that  
the law  odd hare  given her if tliere had been no will. Independent 
of the consideratioli that this prorision in her f a ro r  is a new one, and, 
therefore, that she must be content with it as it is giren, and strictly 
obseme the terms upon 71-hicli she is to be entitled to it,  the business of 
the estate and the interest of creditors and other legatee3 made it proper 
that qhe should in  some reasonable arid short time make her election, 
and also so d e c l a r ~  it as to furnish incontestable evidence of it. and 
conclude her and all persons haring claims on or to the estate. Hence, 
she is limited to six nlonths in point of time, and required to signify 

her dissent, either i n  the Superior or county court, "in open 
(275) court" The object was to hare  record eridence both as to the 
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time and the fact, to which all persons might ha re  access, and 
which could not under any circurr~atances be controverted. I n  its 
nature, therefore, the act is one to be done by the party herself. She  
could not be represented, as in this case, by counsel or  an  attorney of 
the court merely as such, for  there n a s  no suit or any proceeding of that  
nature, in which the widow, as a party, could appear by attorney. I t  
is an  act out of the scope of the ordiimry capacity of a n  attorney o r  
counsel. I f  i t  had been clone by letter of attorney being e x  pa&, and 
in  the absence of the widow herself. the executor and heir, it would be 
opcn to subsequeut denial by her tliat she executed the power of attorney, 
and, thus, the other parties would be exposed to all those incoi~reniences, 
that would arise if the widow had the unfettered power of electing a t  
any reasonable t imr or ill a n 1  mariner, elipress or iniplied, instead of the 
particular mode specified i n  the statute. The  yery terms, "such widow 
shall dissent i n  open court," import tliat she must appear in propria  
persona. And there are not only the reasoils for  it just adverted to, 
but it is proper as a wholesome restraint upon a woman against capri- 
ciously dissenting from the cviil of her husband, or doing so for uncertain 
or inconsiderable gains. I t  was so regarded by us in C r a v e n  v. Cracen ,  
17 N.  C., 335, 346, where it is said that "It is a check to the temptations 
to widows to dissent, where a sense of propriety ought to forbid them, 
that the dissent must be expressed while the memory of the deceased is 
fresh in their minds, and must be declared, not i n  a chamber, where 
the irifluencc of public sentiment may be disregarded, but in ope11 court 
of their county," thus clearly conveying the idea that  the widow's dissent 
is her personal act in open court, and not in pais. We may add, i n  the 
language of that  case, tha t  "a11 interpretation upon these statutes is not 
commended to us by its tendency to remove t h i s  check upon the 
abuw of a power to which there is (unaroidably, perhaps) a (279) 
strong teiliptntion." 

The case has been hitherto considered rliercly as a question of law, 
upon the corlstrnction of the statute and without adverting to the par- 
ticular circunistance of the petitioner's sickness, which is stated in this 
case. That ,  howerer, callnot affect the decision. I f ,  in itself, it  were 
material, it could not operate here, hecause it iq riot alleged in the peti- 
tion as all esenw for omitting to d i~sen t  in the proper manner, but the 
petition states that  she did duly dissent. But  if the petition had beell 
otherwise framed and had set out that  excuse, i t  would hare made no 
difference. The  county court can only procerd on a dissent declared 
and entered a c c o r d i ~ ~ g  to the statute. If there be any equitable grounds 
on which a widow can claim still to have her  election, any reason why 
she should be drrmed not to hare  forfeited it, although it may be gone 
a t  lam. the court of equity must be asked to consider and relieve upon 
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them. Whether that  court n-ould in any case interfere with the opera- 
tion of the act, where there had been no fraud by the other claimants 
of the estate, or would do so upon this particular circumstance, we do 
not undertake to determine, or intimate. Rut  we hold, for the present, 
that this proceeding will not lie and that  the judgment must be 

PEE CURIAM. Affirmed. 

Ci ted:  LPZL& v. Lewis ,  23 S. C., 73 ; Bell v .  W i l s o n ,  41 N .  C., 2 ;  
Cheshire v. X c C o y ,  52 S. C., 377. 

MOSES GUESS v. KIKG BARBEE ET AL. 

Under the act of Assembly, Rev. Stat., ch. 81, see. 3, prescribing the remedy 
against sheriffs, constables, etc., when they have collected money and 
failed to pay it over, the party injured may have his action on the officer's 
bond against any one or more of the parties to the bond, without joining 
the principal cr all the sureties. 

(280) , ~ P P E A L  from ORANGE Spring Term, 1846 ; Set t le ,  J .  
The defendants lvere the sureties for one Tiily in the office of 

conctable, and he collected for Guess, the plaintiff, the sum of $23.02, 
and failed to pay it over. The plaintiff issued a warrant against the 
defendant for that smn thus due to him, and the interest, and recovered 
judgment before a justice of tlie peace. The defendants brought tlie case 
tc the Superior Court by rctordari,  and rhey then 0bjectc.d that  this pro- 
ceeding ~ c u l d  not lie against them, as Ti11y was not a party, he hrving 
died before the n-arrant was issued. Tlie objection IT-as overruled, and 
the plaintiff had a ~ e r d i c t  and judginent, and the defendants appealed. 

Sorlcood for. t he  plaint i f f .  
J .  IT. Bryan ,  X c R a e ,  am1 Iredell  for de f~rzdan t s .  

RTTFFIS, C. J. The objection is founded on the terms, taken literally, 
of the statute, which, in case a constable fails to pay money collected 
by him, gives n warrant against him and his suieties, Rev. Stat., ch. 81, 
sec. 3 :  and it is in~istecl that this remedy cdn only be pursued against 
them jointly. I! might be sufficient, even if there mere nothing else 
in  the act, to rely upon the nuthority of R a n k  v. Davenpor t ,  19 N. C., 
45, that the acts giving summary remedies against officers and their 
sureties are to he treated as remedial and beneficial, and liberallv con- 
strued. Therefore, this act ought not to be considered as repealing the 
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general provision of the other statutes, that  all contracts are joint and 
several. and may be sued on accordingly, against all or  any one or more 
of the parties to them. But  the subsequent parts of this act show clearly 
that  i t  was not the intention of the Legislature to restrict this remedy 
within the narrow limits of the objection. F o r  example, sec- 
tion 5, after giving 12 per centum interest to the creditor, when (281) 
a sheriff, constable, etc., detains money collected, adds that  he may 
recorer it, "pursuing his remedy against such delinquent or  his repre- 
sentatives or his sureties, whether suing i n  the manner b y  this act pro- 
vided or in any other way known to the law." I t  is plain, therefore, 
that  the act gives this redress against the officer and his  sureties, or  any 
or either of them, in  the same manner as if the suit were debt on the 
bond in a court of record. 

PER CURIAM. Affirmed. 

WILLIAMS & HIGH v. D. J. WILLIAMSON, ADMINISTKATOR, ETC. 

1. The declarations and admissions of an agent, after his agency has ceased, 
as to past transactions are not competent evidence against his principal. 

2. To make the acts of one person evidence against another as his agent, the 
cr'eation of the agency must, in the first instance, be established by proper 
evidence, independent af such acts and declarations themselves. 

3. A constable has no official authority to collect money except upon execution, 
and he and his sureties are only liable on his official bond, under the act 
of 1818 (Rev. Stat., ch. 24, sec. I ) ,  giving a remedy to the creditor on that 
b x d  for notes, accounts, etc., put into his hands for collection, when it is 
proved that the constable was the creditor's agent for collecting the money 
due on the claims. 

APPEAL from COLUMBUS Spring Term, 1846; Dick, J. 
I n  October, 1835, the plaintiffs recovered a judgment before a justice of 

the peace against Bradley F. Yates, on an  account for $16.65 and costs; 
and this is a suit commenced in July, 1842, against the defendant, as 
administrator of Yates, on the former judgment, and was tried 
on issues joined on nil deOit and payment. On the tr ial  the (282) 
defense was that  Yates paid to one Caleb G. Money. On the 
part  of the defendant i t  was found that Money mas a constable in 1835, 
and served the first warrant on Yates, and that  on the tr ial  thereof he  
proved the assumpsit on which the suit was brought. 

The  defendant thcn further offered in eridence a written receipt from 
Money in these words: "Received from B. F. Yates $150 on account of 
notes and jud,qnents put into my  hands for collection." The counsel 
for  the plaintiffs objected to receiving the same in evidence, but the 
court allowed i t  to be read to the jury. 
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The deferidant then further offered witnesses to prore that  i n  1537, 
in a conrersation between Tates and Money, tlie former alleged that  he 
had paid to the latter all rhe clainls that Xoney had as a constable 
against Iiim, Pates, and that  X o l ~ e y  admitted i t  to be true. To this 
e~idellce the connee1 for the plaintiff objected, but the court receired it, 
and the nitlieqs further proved that among the claims thus spoken of 
nere some in favor of the present plaintiff. but they could not say tha t  
the present was one of them. 

The court, therefore, iiistructed the jury that if the e~~ idence  satisfied 
them that Xoliey had tlie clairn against Pates  placed in his hands for 
rollcction. payment to M o n ~ y  bound tlie plaintiffs; and that  3loney's 
acts and declarations in relation to the claim were eridence against the 
plaintiffs, on wliicl~ thr jury might find that  tlie claim mas paid;  for 
~IOPP;V W:I$ tlle agei~t  of the plaintiffr while he had their claims in his 
]lands for collection. 

Thcre n c l e  a rerdict and judgment for the defendant, aud the plain- 
tiffs appealed. 

D. Reid ont? J .  ST7it~slo~r for 
S t r a n g r  fos de f endan t .  

(263) R n r r n - ,  C. J. The receipt given by X o n e ~  to Tates being 
without date, it  does not appear that the payment was made while 

Xoriev's office of constable continued. Supposing. then, lie was con- 
stituted thc agent of the plaintiffs b~ liaring their claim put into his 
hand? nliile conqtable. for  collection, n i t h  or without snit, there would 
be a cjuwtion whether the agcnry thus created TI oulcl last longer than the 
office b -  reason of ~vliich the constable Tvas con~ti tuted the creditor's 
agent. Therc might a1.o be an objection to the declarations of Xoney 
in 1P37, that  they w x e  made aftcr the expiration of his office and of 
his agency, a i d  nere  admieqionr of pact transaction. merely, to uhich 
it nas  not competent to esalni~le him. I l lasters I > .  A b r a h a m .  1 Esp. Cas., 
37.:; Fairlic. 1 . .  TTurtings. 10 Yes., 125.  But without considering those 
pointq a t  all, tlie Court holds the case to be against tlie defendant upon 
the ground that there was no evidence that 3Ioney -rap tlle agent of the 
1)lajritiffq and had autl iori t ,~ as such to collect the debt. 

T h a t  an agent sirys or does vithili tlle scope of l i i ~  authority, and in 
tlic course of its execution, bind< the principal. But  to make the acts 
and declarationr of one person eridence against another, the creation 
of the agencT7 xilust. in the first inqtatice, he established by proper evi- 
dence. independent of such acts and declarations themselues. Now, a 
constablc has no official alltliorit>- to collect money. u n l e s ~  upon esecu- 
tion. ITis duty is to s e n e  process. and not to act as the plaintiff's 
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attorney. But it was collveilient and became usual for creditors to 
employ persoils in that office as collecting agents, into whose hands were 
placed the evidences of debt, with authority to receive the money with- 
out suit. I n  consequence of that practice the Legislature passed the 
act of 1818, ch. 980, Rev. Stat., ch. 24, see. 7, which requires a con- 
stable's bond to be both for the faithful discharge of his duty as a 
constable and "for his diligently endeavoring to collect claims put 
into his hands for ccllection, and faithfully paying over all sums (284) 
thereon received, either with or without suit." The act doe3 not 
impose any new duties or powers on a constable, as such, but merely 
makes his surcties liable for llis acts as agent, as he himself was before. 
The act creates a security for persons who employ constables as collect 
ing agents; and that is the whole scope of it. Governor v. Cur~away,  
14 N.  C., 436. I f  money be collected by him on execution and not paid 
over, the case is one of direct official delinquency. When there is no 
execution, the sureties will not be chargeable by this act, nor the debtor 
be discharged by law unless the creditor has made the constable his agent, 
with authority, like any other private agent, to receive the money 
without process. The act does not make the constable who serves the 
warrant the agent of the plaintiff in every case. H e  may still be em- 
ployed in his official capacity alone, and the presumption is that he is 
thus employed, unless there be evidence of the agency over and above 
such acts as are appropriate to hi3 office. The only evidence in this 
case was that Money served the warrant. That was an act purely ofR 
cial, and it cannot be thence inferred that the constable was the creditor's 
agent to collect the debt, more than that upon a capias ad respondendurn 
a sheriff may receive the money as he might on a fieri facias. The 
other circumstance, that the constable mas a witness for the creditors on 
the trial of the warrant. is manifestly material. Those were the only 
facts adduced to prove Money's agency, and they very clearly, by them- 
selres, are altogether inconclusire upon the point, which it is laid on 
the defendant to establish affirmatively. The act of 18 18 plainly points 
out the kind of e~idence proper in such cases. I t  is such as shows that 
('the claim was put into his hands for collection, with or without suitJ' 
This may be made to appear by express proof of the delegation of the 
authority to colIect as agent or by such acknowledgments or requisitions 
of it by the creditor as will be tantamount. I t  is usual in such 
cases for cleditors to delirer to the constable the evidence of debt, (285) 
and take a receipt therefor expressing that the constable is to 
collect. But many other circumstances may likewise be sufficient to 
evince that thc constaLle was not to act in his ofice simply, but had the 
authority of the creditor to receive ~ a y m e n t  without execution. But as 
there mas nothing of that kind offered on the trial of this case, the very 
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foundation of the defense failed, and it was improper to leave i t  to the 
jury to find, upon this evidence, that  Noney had the claim in his hands 
for collection, and thereby became the plaintiff's agent to receive pay- 
ment. 

PER CURIAM. Venire de novo. 

Cited: lZlunroe c. Stutts. 31 S.  C., 51;  Royal 1 % .  Sprinkle, 46 S. C., 
546; Smith v. R. R., 68 S. C., 114;  (handy r .  Ferchee, ibicl., 361; Francis 
v. Edwards, 77 N .  C., 273 ; Gilbert v.  James, 86 N.  C., 247;  Johnson v. 
Pmirie, 9 1  N.  C., 164;  Taylor v. Bunt, 118 X. C., 173;  Jackson v. Tel. 
Co., 139 N .  C., 331;  Younce I ? .  Lumber Co., 155 N. C., 241. 

JAMES HUTTOK v. JAMES SELF. 

Where an insolvent debtor, in filing his schedule, only surrenders his interest 
in certain property conveyed by a deed in trust, and the jury, upon an 
issue, find the deed fraudulent. he must be imprisoned until he makes a 
surrender of the whole property so conveyed. 

L l ~ ~ ~ ~ ~ .  from CHATIIAAI Spring Term, 1846; Xetfle, J. 
This was an issue of frand, made upon a capim ad satisfaciendum 

uiider .ection 10 of the act for the relief of insolvent debtors, Rev. Stat., 
ch. 58. I t  appeared that  the defendant had filed a schedule and given 
notice as required by law, which schedule was in  the following words: 
'(All niy interest, if any, in and to all the accounts on the blacksmith's 
book for work done for  sundry individuals, and ~ ~ h i c h  is in the posses- 

sion of and my interests therein assigned to Samuel Crutchfield. 
(286) Given under rnp hand," rtc. The plaintiff filed the following 

specificntiom. nliich \ ,ere the only issues submitted to the jury:  
1 .  A 9  a blacksmith, the clefendniit has many accounts due to him, on 

a book kept by S. H. Crutchfield, which he ha3 not surrendered. 
3. H e  had made a f r a u d u l ~ n t  transfer of these debts to defeat the 

plaintiff's claim. 
E T  idence having been offered on both sides as to the fraudulent nature 

or bonn 6des of the tran3fer of the accounts to Crutchfield, his Honor 
cliarged the jurrr th:lt if they believed the plaintiff's evidence they would 
find for h im;  if the defendant's, for the defendant. 

The jury found a verdict for the plaintiff, whereupon the court con- 
~ idered  and adjudged that the defendant James Self be imprisoned until 
a full and fa i r  disclosure be made. The defendant t h m  appealed to 
to the Supreme Colnrt. 
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C. M a n l y  for plaintiff. 
J l cRae  for defendant.  

DANIEL, J. The defendant's schedule was as follows: "All my in- 
terest, if any. in  and to all the accounts on the blacksmith's book for 
work done for sundry individuals, which book is in the possession of and 
my interest therein assigned to Samuel Crutchfield." When the issue 
of fraud came to be tried, the plaintiff offered evidence to prove that 
the assignment to Crutchfield was made without any consideration. 
The judge charged the jury that if they believed the plaintiff's evidence 
they should find the issue in his faror. The jury thereupon found the issue 
in favor of the plaintiff. The defendant then insisted that the finding of 
the jury was altogether immaterial, and he was, notwithstanding the ver- 
diet, entitled to take the insolvent oath and be discharged, as he had, after 
his arrest, filed a schedule of all his interest in the said shop accounts, 
nhich interest he insisted would legally be transferred to the sheriff, as 
his assignee, by force of section 10 of the statute. The judge was of 
a different opinion; and he ordered that the defendant should be ( 2 5 7 )  
imprisoned until he made a full and fair  schedule of his property. 
From this judgment the defendant appealed. The counsel for the defend- 
ant now insists that this case is distinguishable from Adams v. Alexander, 
23 N. C., 601. He  says that in that case only the resulting trust of a 
fund by a fraudulent deed of trust was included in the schedule. But 
here (he says) the defendant has scheduled all his interest (if a n y )  
in the shop-book and accounts. And the jury haring found that the 
assignment of the book and accounts to Crutchfield were fraudulent and 
void, now the entire,interest in the book and accounts would pass to the 
sheriff by force of this schedule and the statute, disencumbered of 
Crutchfield's claim. We do not think that this argument is solid. The 
statute does not merely, upoil the finding of the fraud by the jury, vest 
in the sheriff the property in respect to which the fraud has been found. 
Only those interests particularly scheduled vest in the sheriff, or accrue 
to the benefit of the creditors, and hence the necessity of a new schedule, 
after fraud found. Alexander, in the case cited, made a new schedule 
after the verdict, in which he omitted to mention the assignment, which 
had been found by the verdict to be fraudulent. And we think that the 
defendant must make a new schedule, and include in it the shop-book 
and accounts, omitting the assignment to Crutchfield, which the jury 
have found to bc a fraudulent assignment. The judgment must be 

PER CITRIA~I. Affirmed. 

Ci ted:  Erlzoa~cl.~ v. Sonel l ,  150 N. C., 717 
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(288) 
THE STATE TO THE USE O F  WILLIAM JORDAS ET AL. V.  JOSHUA 

A. POOL ET AL. 

A sale of land under a fi. fa. bearing teste after the death of the defendant in 
the execution, where his heirs have not been made parties, is void. 

APPEAL from PASQ~OTAXK Spring Term, 1846; Bail~y, J .  
The defendant Pool was the sheriff of Pasquotank, and the other de- 

fendants his sureties on his official bond. At Narch  Term, 1841, of the 
court of pleas and quarter sessions of that  county several judgments 
were obtained against Josiah Jordan, who died during the same meek 
and after their rendition. Executions upon these judgments mere issued 
from the same term, returnable to the succeeding one in June.  One of 
them mas levied upon all the property of Josiah Jordan,  both real and 
personal, and together with the others, which were not levied, dilly re- 
turned. From June  term a cenditiowi ezponas issued upon the one which 
had been levied, and ji. fas. upon the others. The property so levied on 
was, a t  September tern1 of the court, sold under all the executions, and 
produced a sun1 sufficiently large to discharge them, arid leaving in the 
hands of the defendant Pool a surplus of $1,200. To recover this sum 
the action is  brought upon the sheriff's official bond by the relations who 
are the heirs a t  law of Josiah Jordan,  and against uhom no process had 
issued. At  the sale made by the defendant Pool the personal property 
produced a sum sufficient to discharge the ccnditioni exponas. 

The presiding judge charged the jury that under the facts of the case 
the sale of the land by the sheriff was void, as he had no authority in 
law to make it, and that  the surplus was not in his hands in his official 
character, and the action could not be sustained. 

(289) Heath for plaintiff. 
Badger for defe?~clant. 

KASH, J. I n  the opinion of his Honor we concur. The only question 
sent here is as to the validity of a s ~ l e  made under such circulustances. 
The land was sold under ;i. f a .  which bore tejte after the death of 
Josiah Jordan without any xi. fa. against the heirs. The effect of a sale 
SO made has already been declared by this Court in Tl'cod c. Ifamkon, 
18 N. C., 356. The action was to recorer the land sold, and the Court 
decided that the plaintiff n n s  entitled to n verdict, because it was sold 
by the sheriff under a f i .  fa. which n a s  tested after the death of the 
defendant in the esecution, without having previously brought in the 
heirs. The same principle nas  decided in the prior case of Bowen v. 
JfcCullough, 4 N. C., 684. Tn this case the sale ma< made under like 
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circumstances; i t  is, therefore, void. The  title to the land is  unchanged 
-it is  still i11 the heirs of Josiah Jordan. They have suffered no 
wrong or injury. As the l a rd  is yet theirs, they have no right to the 
money produced by the sale. The retention of i t  by Pool is no breach 
of his official bond. The plaintiff cannot sustain the action. 
PER CURIAM. N o  error. 

MARTIN A. GASH, EXECUTOR, mc., V. PHEBE JOHNSON ET AL. 

1. On the trial of an issue devisavit vel non the court may instruct the jury to 
find as to the validity or invalidity of the whole or any part of the will, 
and the declarations of a legatee against his interest will be good evidence 
on such trial, so far as his interest extends. 

2. If the declarations of a devisee of land, who is  not a party to the suit, be 
rcceked, that is no cause fcr a new trial, as the interest of such devisee 
in the land devised will not be affected by the finding in that issue. 

APPEAL from HENDERSON Special Term in  1845; Caldwell, J. (290) 
This was a suit i n  relation to the validity of a paper-writing 

propounded by the plaintiff as the last will and testament of Reuben 
Johnson, deceased. H e  died in 1843, and by the said paper-writing gave 
all his property, of the value of $15,000, or thereabouts, except the 
remainder in one of his slaves, to Sarah Johnson, with whom he had 
intermarried some forty years ago, during the life of a former wife, who 
is  still living. The caveators are his first wife, Phebe Johnson, and his  
son-in-lam- and daughter by his first wife. The remainder in said slave, 
after  the death of said Sarah, is given to one Leander Gash, who wrote 
the will, and who is a relation of the deceased. The caveators on the 
trial insisted that  the deceased had not capacity to make a last will, 
because of his great age and infirmities, and, if he had, that  i t  was pro- 
cured to be made by the importunity and undue influence of the said 
Sarah;  and with a view to show her undue influence in procuring the 
said will to be made, they offered to prove her declarations, or  what she 
said before the execution of the said will and after the d e ~ t h  of the 
said Johnson. The testimony was objected to by the plaintiff, but was 
received by the court as evidence against the said Sarah. The jury, 
after being absent for  some time, re'urned into court and through their 
foreman said that they found the issue in favor of the defendants, and 
said further that  the jury Eelieved that the deceased had capacity to 
make a will, hut the one in question was made by persuasion. Their  
verdict, after being recorded, was read ocer to them, to which they as- 
sented. Rule for a new trial granted, and on argument discharged. 
Appeal prayed to the Supreme Court. 

213 
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( 2 9 1 )  Badger  and  Atery  for plaintif f .  
Francis  for defendants.  

DAKIEL, J .  The  paper-writing which was offered to be proxed as the 
last will of Reuben Johnson named Martin A. Gash and Sarah Johnson 
executor and executrix to the same. But  i t  appears that  Gash only 
offered the paper for probate to the county court of Henderson. The 
defendants appeared and caveated the paper-writing as a d l .  The 
court ordered an  iswe of dccisavi t  v e l  n o n  to  be made up and submitted 
to a jury. The issue which was made u p  under the order of the court 
was piobably framed in such a manner as  to confine the response of 
the jury (will or  no will) to the said paper in toto. Whereas the court 
might have directed the issue to have been drawn u p  specially for the 
jury to find whether the paper-writing propounded as the last mill of 
Reuben Johnson, deceased, was in fact his d l ,  or  any part  of it, and 
which part. Frequently this special mode of framing the issue will be 
found most advisable. Then the jury may respond that one or more 
of the leqacies or devise3 mentioned in the paper is or  are not any part 
of the last v i l l ;  and that  the reqidue of the paper-writing is the last 
will of the supposed testator. Trembis toum v. Al ton ,  1 Dom. & Clark, 
N. T., 95.  And nhen a paper-writing is propounded by an  executor 
as the last will of a person deceased, and caveated. and a special issue 
is made u p  as abore mentioaed, then the acts and declarationr of each 
legatee and devisee named in the paper propounded as a will may be 
giren in evidence against the intcrest of that  particular lrgatee or de~ i see  
m  he acts and declarations of any one of such persons mill not affect thc~ ill- 
terest of any other person or persons i la~ned in the paper as lcgntw or 
devisee, because the interest of each one of them is generallv separate 
and distinct. But eren upon the issue in this form, x e  think that his 
Honor n a s  correct in admitting the declarations of Sarah Johrisoil to 

be given in evidence against her interest, as f a r  as that  interest 
(202)  extended. and his fTonor expressly confines its operation to tha t ;  

for the executor. fa i r l j  propounding and fairly acting, is the 
legi t imus c o n t ~ n d i c t o r  for all the legatees: the verdict of the jury and 
sentence of the court are conclusive as to them. R e d m o n d  7%. Collins, 
15 N. C., 430. d sentence for or against a will is not binding against 
thoqe ~ h o  are not parties or  privies. But priviecl are those ~ h o  claim 
through a party, as the propounding executor, or have notice of the 
proceedings. I b i d .  The declarations of Sarah  Johnson Tvere. there- 
fore, evidence against the will, certainly so f a r  as those declarations 
affected her legacy under the d l .  Bu t  a devisee is not necessarily 
represented by the executor, and is not affected by a sentence against 
a mill when propounded by him, unless the devisee is a partv to the pro- 
ceedings, or  has notice of them; and he mag afterwards establish the will 
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in an  action of ejectment, if he is able to do so. So far, therefore, as 
Sarah Johnson stands as a devisee under this paper-writing, the evidence 
of her declarations, rece i~ed by the court on the trial, mere altogether 
immaterial, as she lvas not a party to the issue as de\-isee; and i t  is 
never considered a ground for a new trial that  the judge admitted evi- 
dence which was immaterial to the interest of either of the parties to 
the issue. The will was attscked on the ground that the testator had 
not capacity, and also on the ground that it had been fraudulently ob- 
tained from Reuhcn Johnson by the undue influence and undue persua- 
sions of Sarah Johnson, the principal legatee and devisee under the said 
paper-writing. The judgc permitted the cawators to give her declara- 
tions in  evidence to sustain tLe latter grounds. This had been objected 
to by Gash. And we understand flom the case, it  Tvas the only point 
appealed from. The case at~ites that  the jury found against the will 
because i t  was made '(by persuasion." This finding by the jury does 
not appear by the case to be objected to by the propounder of the will. 
A will certainly is not void because it has been obtained " b y  per- 
suasion." To make i t  ~ o i d ,  the persuasion must be undue and (293) 
fraudulent. The  executors offered the evidence to show, as they 
stated to the court, that  the will had been obtained by the importunity 
and undue ir~flucnce of the said Sarah Johnson. T e  take i t  that  the 
jury found the issue for the defendant generally, and the reasons they 
gave for i t  cannot be considered by us  as a special verdict. Those 
reasons were given merely to show that  the jury found upon the point 
to which the eridencc lvas r c l e~an t ,  which n a s  objected to, in order to 
raic-e the point of law on nhich the parties ~vished the opinion of this 
Court, ~ ~ a m c l y ,  the competency of that  evidence. The declarations of 
Sarah Johnson, certainly, were not evidence against the other legatees. 
But the whole of the e~ idence  gireri on the trial is not pretended to be 
reported to this Court. There map have been other evidence beside 
the declarations of Sarah Johnson, sufficient to satisfy the jury that  the 
will  as obtained in toto by undue persuasion. 

PER CURIAM. No error. 

Cited: Osborne v. Leak ,  89 N.  C., 435; Linebarger v. Linebarqer, 
143 N. C., 2 3 5 ,  236; I n  re Craven, 169 N. C., 569. 

S T E P H E X  ROGERS v. SAMUEL VINES.  

Where, in a decree of divorce, alimony is assigned to the wife in certain 
specific articles, as, for instance, slaves, the wife's right to the enjoyment 
of this property only continues until a reconciliation or until the death of 
either party. And during the separation the provision for alimony may 
be altered, a t  the discretion of the court. upon any change of circum- 
stances. 215 
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APPEAL from GREESE Spring Term, 1846; l l lunly, J .  
Detinue for six slaves, which was decided upon the following case 

agreed: Elizabeth Rogers, then the wife of the plaintiff, upon 
(294) her libel in the court of equity, obtained in 1837 a divorce from 

bed and board; and i t  wa? decrced further that  she should have 
alimony and a separate n~aintenance of the estate of her said husband; 
and the court doth allot as  her alimony arid separate maintenance one- 
third of the rent of a certain tract of land arid mill conveyed to the de- 
fendant by, etc., and the negroes Esther, Willie, arid Mary ;  and for the 
purpose of securing the payment arid enjoyment of the said alimony, the 
court doth further declee that  the defendant deliver to the said Elizabeth 
the said negroes within five days"; and the decree then provided for 
receivers to lease the land and mill, and directed them to psy one-third 
of the rent annually to the wife and the residue to the h u s b ~ n d .  The 
wife received annually, during her life, the sum of $60 for lier share of 
the rents. The negroes were delivered according to the decree; and be- 
ing a woman and her two small children, they Tvere, taken together, un- 
profitable to Mrs. Rogers, and she sold them to the defendant on 13  
August, 1838, for $1,000, then paid to her. The other negroes sued for 
are the issue of Esther, born since the defendmt7s purchase. E l i z ~ b e t h  
Rogers died in May, 1845, and after the defendant refused to give up  
the negroes, the plaintiff brought this suit. I t  was a p e d  that if the 
court should be of opinion the plaintiff' was entitled to the negroes, there 
should be judgment for him for certain sums as the value of the several 
slaves and damages, arid if lie was not so entitled, then there was to be 
judgment for the defendant. 

The court gave judgment for the plaintiff, and the defendant ap- 
pealed. 

(996) J. H. Bryan f o r  plaintiff. 
Badger for def ~ndant .  

RUFF~N, C. J. The question is whether, ~vhen  slares, or  ~ t h e r  specific 
part of the husband's w t ~ t e ,  arc assigned to a wife for alimony, she has 
the absolute property in them. For  the defendant it TYns contended that 
she had, by force of section 3 of the dirorce act, Rev. Stat., cli. 39. That  
authorizes the court to allow her such alimony as her husband's circum- 
stances will admit, not exceeding one-third of the annual income or 
profits of his estate or occupation, or to assign to her separate u3e such 
part of the real and perscrial estate of the husband as the court shall 
think fit, not exceeding one-third part thereof, as the justice of the case 
may require, which shall continue until a reconciliation shall tyke place 

between the parties." I t  was argued that as the profits of specific 
(297) property are uncertain, and especially land in  this State and an 
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increasing family of slaves, under the management of a woman, 
the Legislature must be supposed to have intended for her a greater bene- 
fit than the labor merely of the slaves and the products of the land dur- 
ing her life. This  was insisted on the more as  being supported by the 
terms in the act, "to her separate use," that  bring a phrase ae l l  known 
in the law, and to be received in the sense in which it would be if con- 
t b e d  in a mill or deed. And i t  mas thence concluded that  the wife had 
the property in the slaves, or, at least, the j ~ i s  tlisponendi. B c t  the Court 
cannot place that  construction on the act. We think the wife had no 
estate in the slaves, but that  the personal enjoyment of thcm only was 
secured to her during her life, a t  most, and subject to cease upon a 
reconciliation, or be defeated by the order of the court. 

The act gives alimony. Now, "alimony" in its l q a l  sense may be de- 
fined to be that  proportion of the husband's estate which is judicially 
allowed and allotted to a wife for her subsistence and livelihood during 
the period of their separation. Poynter Narriage and Divorce, 246; 
Shelford on Mar. and Div., 5 8 6  I n  its nature, then, i t  is  a provision 
for a wife  separated from her husband, and it cannot continue after 
reconciliation o r  the death of either party. There is no occasion for i t  
after the death of the husband, for she then becomes entitled to dower 
and a distributive share, though divorced a nzcnsa et tholo,  unless, in- 
deed, sho should lose dower by leaving her husband and living in adul- 
tery. Co. Lit., 32, 33. Moreover, the decree for alimony vests in the 
wife no absolute right to the allowance, whether i t  consist of money or 
specific things; for, besides that  i t  ceases upon reconciliation, i t  may be 
changed from time to time, and reduced or enlarged, in the discretion of 
the court. Otwny  v. Otway ,  2 Phill., 109 ; Foulkes v. Foullies, 3 Hags., - - 
Ec. 329. The phrase "separate use7' was not, as we think very 
clearly, used in  the technical sense imputed to it, but i t  means (298) 
merely the personal use or aeparate enjoyment of the wife while 
living away from her husband and, in that  sense, having the separate 
use of the property. I f  i t  had been intended that, as to the property 
assigned for alimony, the wife should substantially be a fenzc sole, the 
intention would have been declared in language as clear and explicit as 
that  in sections 11 and 12, touching her own accluisitions.   hose see- 
tions expressly give the divorced wife the power of holding the acquisi- 
tions of her own industry, and donatiolis to her, against her husband 
and his creditors, and of disposing of them ; and upon her death without 
having disposed of them, they are trans~nissible as though she were un- 
married. There is a marked distinction, therefore, in the manner ill 

which the act speaks concerning the wife's rights in property made by 
her labor, or  bestowed on her by friends, and in that  the law assigns as 
alimony out of her husband's estate. The  former is her property to all 
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intents and purposes-to be enjoyed, sold, or  given, as if she were sole. 
The latter is a prorision for her livelihood while she is the man's wife 
and lives apart from him. This is the construction from the legal sig- 
r,ification of the term "alin~ony" by itself, and especially when con- 
trasted v i t h  the prccise provisions respecting her rights oyer her own 
property. But other parts of the act prove the correctness of this con- 
struction. Section 10, for example, treats "alimony" and "separate 
maintenance" as synonymous, aud shows the sense in nhich "separate 
use" in section 3 is to be taken. The provision, too, that her separate 
use shall contiuue until reconciliation is  absolutely inconsistent with a 
poner of sale in the wife; for, either the sale would prevent the rerest- 
ing of the property in the husband upon a recc~iciliation, which would 
defeat the policy of the Legislature, and, indeed, directly contradict the 
act, or the n i fe  would hare  the poner of defeating her sale by returning 

to her husband, vhich the Legislature could neler  intend. Be- 
(290)  sides, the s e c o d  section goes a little beyond the third, as to the 

period for nhich the alimony shall colitinue, b -  saying that  it 
shall be "as long as the justice of the case may require," tlius fully pre- 
serving the idea of alimony as defined by the colnnion law, that it may 
be varied as may seeill meet to the judge from the change of circum- 
stances, and thence showing that the n i f e  canriot h a ~ e  the power of dis- 
position of specific things. K O  doubt, the court is not re-tricted to a 
provision out of the income, though that is the usual mode of making 
it. A sum in w u t n c l o  may be decreed to be paid annually, and the hus- 
Land's estate may, under section 10, be sold to make it. The circum- 
stances, therefore, that the specific property nlay not yield adequate 
profits cannot be taken into consideration in interpreting the ect, as it 
is in the discretion of the judge to assign property or a pecuniary dlow- 
ance. There is another consideration arising out of the statute of dis- 
tribution, ~ ~ h i c h  is strongly opposed to the argument for the defendants. 
Upon the intestacy of a husband, or the nife 's  dissent from his will, she 
i s  entitled to doner of one-third of his land and to a child's part  of his 
clear personal property. Sow,  the court can, without regard to the 11~111- 
ber of childreu, assign the third of the real and personal estate as ali- 
mony, and might in some instances be the more inclined to assign a full 
third to her n-hen the children are numerous. that  she might keep house 
and proride lnuturr  for the rhildren, whom the father neglected duly 
to maintain. This is all r e ry  ~vell, if alimony deterrni~~es n i t h  the death 
of either party. But if an absolute property inures to the IT-ife in the 
thing? assigned for alimcny, her share of the estate, instead of being a 
child's part, might be thus made four or fire times as much, arid thus 
defeat the statute of distributionq, nliich, likewist., could nerer h a ~ e  
been intended. 
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The true principle, therefore, is that as the separate enjoyment (300) 
of the specific things is given as alimony, in lieu of money, i t  can 
indure only as long as an allowance in money would. There is no more 
reason for holding that the wife's right to the negroes was absolute than 
that one-third of the rent of the real estate should be paid to her in per- 
petuo. Her right is, by its nature and the ternis of the statute, limited to 
tho period of separation of the husband arid wife, and it terminates by 
the death of either. 

PER CURIAM. Afirrned. 

Cited: Taylor v. Tuylor, 93 N.  C., 421; Owens v. Phelps, 95 N. C., 
285. 

BENJAMIN WALL v. ALEXANDER NEWON. 

A justice of the peace has no jurisdiction of a question of guaranty. 

APPEAL from BEETIE Spring Term, 1846 ; Bailey, J. 
This was a warrant which calm up, by successive appeals, to the 

county and Superior Courts. The plaintiff declared upon a parol con- 
tract. For the purpose of proviug the contract, he introduced a witness 
who testified that he was present when the plaintiff sold a negro to the 
defendant; that when the money mas paid the plaintiff remarked, "I 
suppose it is good," to which the defendant replied, "Yes; if it is not, 
1 will make it good." He further stated that a part of the money paid 
was a bank note for $10, issued by the Alabama and Mississippi Rail- 
road Cornpany at Brandon; and he testified that the note produced on 
the trial was the same note. It was further proved that Nelson said in 
conversation that he had heard of this note before, and said that 
he understood that he had been threatened with a warrant, but (301) 
that he had not passed it, and knew nothing about it, and would 
not take it back. This conversation took place before the plaintiff sued 
out his warrant. The constable proved that he tendered back the note 
to Xelson before or after he served the warrant, but could not recollect 
which. I t  was in proof that the note, though a genuine bill in the opin- 
ion of the witnesses, was uncurrent and of no value here, though it was 
not proved that it was of no value in  Mississippi or Alabama. I t  was 
insisted in argument by the plaintiff's counsel that he was entitled to 
recover on the original contract of sale, there being, as to this $10 note, 
no payment at  all ;  and that if this was not so, it was a contract to guar- 
antee, not only that the bank notes were genuine, but that they were cur- 
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rent, and that  there was evidence of notice and deniand from the defend- 
ant  before the commencenient of this n-arrant. I t  1%-as insisted by the 
defendant's coun~el  that  the true rnennirig of this contract was that the 
notes were genuine and not counterfeit, and truly due and oning from 
the bank which had issued them, and not a contract of guaranty that 
they were currerit or of par valne. I t  was further insisted that before 
the plaintiff was entitled to arly action whatever, it  was necesm-7 to 
prove a demand, and a refusal on the part of the defendant to take back 
this note and give other money in place of it.  I t  was further insisted 
that  inasmuch as this was a contract to guarantee the notes, and sounded 
in damages, it  was one of which a magistrate had no jurisdiction. The 
question of whether a justice of the p ~ c e  hncl jurisdiction of the sub- 
ject was reserved, x i t h  an understanding that if the court should be of 
opinion that he had ilot, a nonsuit should be entered. The court charged 
the jury that if the defendant passed the note to the plnii~tiff and prom- 

ised to make it good, and they ncre  satisfied from the testimony 
(302) that  i t  v a s  of no value, they should find a verdict for the plain- 

tiff, provided a tender of the note Eisd been niade b~ the plnintiff 
before suit was brought, and there was eridence of a tender. The jury, 
under this instruction, returned a rerdict for the p l ;h t i f f ,  and upon the 
question reserved, the court set aside the verdict and entered a nonsuit, 
from which the plaintiff prayed an apped  to the Supreme Court, which 
was granted. 

A.  Aloore for p l a i n t i f .  
S o  counsel f o ~  defendant .  

DAXIEL, J. 1. I f  the 10 bank notes in question had been totally worth- 
less, and that  fact had been known to Selsoil and unknown to Va l l ,  the 
passing i t  would have been a clear fraud on the part  of ATelsori, and the 
original balance of the price of the slave sold by Val1  to Kelwn would 
still remain due;  but upon this point the plaintiff made no proof. 

2. I f  the note mas worthless a t  the time it was passed, from the total 
insolvency of the bank, and the defendant was ignorant of that  fact, did 
it operate as a payiiient of the debt to the amount n~eritioned in the face 
of the bank note? I t  seems that  the plaintiff failed to make any such 
proof as mould entitle him to call for the decision of the Court upon this 
point, attempted to be raised in the court below. 

3. Whether the defendant had guaranteed the goodness of the note 
here (that is, in Xorth Carolina). The court left it fo the jury to de- 
termine the fact, subject to the question vhether a juqtice of the peace 
had jurisdiction of such a case. The jury found for the plaintiff upon 
the guaranty. The court, after consideration, set the wrdict  aside and 
entered a nonsuit, because a single justice had not jurisdiction of a guar- 
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anty  like this. The plaintiff then appealed. This Court has several 
times decided that  an  action, upon a promise of a guaranty, was 
not  within the jurisdiction of a single magistrate. Adcock v. (303) 
P l s m m i n g ,  19 N .  C., 470, and cases there cited. 

PER CURIAM. Affirmed. 

WILLIAM BENBURY v. BURTON W. HATHAWAY. 

Where an action of tort is brought against the owner of a vessel for not deliv- 
ering a cargo intrusted to him, an alteration by the plaintiff in the bill of 
lading, in which there had been a mistake, does not in any degree affect 
his right to damages. 

APPEAL from CHOWAN Spring Term, 1846 ; Bailey, J .  
The  facts of the case are fully stated by the judge delivering the opin- 

ion of the Supreme Court. 

A.  Moore for plaintif f .  
H e a t h  for d c f e n h n t .  

NASH, J. This was an  action on the case, and the declaration con- 
tained two counts, one i n  trover and the other i n  tort for negligence. 

This case is, the defendant was owner of a vessel, on board of which 
the plaintiff shipped 615 bushels of corn, to be delivered in Norfolk to 
his agent, for which the consignor was to pay an agreed freight. The 
agent or  consignee was no further instructed than to receive and sell the 
corn and pay over the proceeds to the plaintiff. The  agent of the de- 
fendant, who received the corn on board the vessel, gave a bill of lading, 
and through mistake stated the quantity to be 800 bushels. This 
mistake was rectified by the plaintiff, in the absence of the de- (304) 
fendant, by striking out the quantity mentioned in  the bill of 
lading and inserting the true amount. The day after the corn was 
received the ressel sank, and the corn, har ing  been gotten up by the de- 
fendant, was by him scld in it? damaged state. The action is brought 
to  recover the value of the corn a t  the place of shipinent. 

On the part  of the defendant i t  was contended that  the plaintiff could 
not recover, in consequence of the alteration by him, in the absence of 
the defendant, of the bill of lading, whereby i t  mas destroyed; and his 
counsel requested the presiding judge to so instruct the jury. This he 
declined to do, but charged them, if the alteratioii was made in good 
faith, to make the bill of lading speak the truth, i t  mas not thereby ren- 
dered void, and the plaintiff was entitled to a verdict. I t  is  not neces- 
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sa ry  for  us  to express a n y  opinion of the correctness of this  propoii;io~l 
of his Honor.  T h e  question on  the alteration of the  bill of ladiug did 
not arise i n  the  case. T h e  action is  brought, not on the contract,  but in 
tort. T h e  bill of lading was no fur ther  of importance t h a n  to show tliat 
the corn h a d  been receircd by  the  defendant ;  and the case states tliat 
such was the  fact.  T h e  i n j u r y  to the corn is  not controverted, nor is i t  
questioned that ,  by the law, the defendant i s  answerable i n  d a r u ~ g e j .  
T h e  only point sent to us  is  as  to the alteration of the bill of lading. I n  
this case i t  is  entire17 unimportant .  T h e  plaintiff could maintain his 
action, a n d  Tvas entitled to  his verdict upon his  proofs, independent of 
thc bill of lading. 

Pm C r ~ r a n r .  90 error .  

(303)  
THE STATE v. JEFFERSON, a SLAVE. 

1. On a trial for rape the prisoner may give in evidence that the woman had 
been his concubine, or that he had been suffered to take indecent liberties 
s i t h  her. 

2 But he cannot give in evidence, to prove her a strumpet, that she had 
criminal connecticn with one or more particular individuals. It  is a 
question of character, and the evidence, as  in other questions of character, 
must be of a general nature. 

3. On a trial for rape the acts and declarations of the husband of the %-oman 
on whom the offense is alleged to have been committed are not admissible 
to discredit the wife, examined as  a witness. 

4.  A confession made by a prisoner while in prison is evidence against him, 
providrd it be the prisoner's o\?n act, not unduly obtained by promises or 
threats. 

. ~ I ' P E A L  fro111 MECXT.ESI~LEG Spr ing  Term,  1846; Culdwel l ,  J .  
The  followitrg are  the  facts, so f a r  as  relates to  the questions of law 

submitted to  this  Cour t :  
T h e  prisoner, a s l s re  of one Wallace, was convicted of a rape upon 

one Elizabeth C. Rogers, a white voman.  On the  t r ia l  she was a wit 
ness, and  prored the offense fully. O n  the par t  of the prisorier i t  w a 3  
edmitted tha t  he liad connection viith the  woman, but  lie alleged that  i t  
was by her  consmt,  and  t h a t  there liad been a previous cr iminal  inti- 
macy betmeen thenl. I11 order  to  establish it ,  the  prisoner offered to  
prove by  a witness tha t  on a certain night,  some t ime before the  alleged 
rape, he  and  the prisoner went f r o m  Wallace's towards t h e  residence of 
H a r ~ e y  Rogers, the husband of Elizabeth C. Rogers, a n d  tha t  a f te r  
having gone together some distance to a neighbor's house, the witness 
stopped a n d  the  prisoner went on, and, af ter  hav ing  been absent some 
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time, the prisoner returned and told the witness that  he had b e k  to the 
house of Rogers, who was from home, and had been admitted by his wife. 
Upon objection from the solicitor for the State, the court rejected this 
evidence. 

After a n  answer in the negative to a question put to Mrs. (306) 
Rogers on her cross-examination, whether she had not allowed the 
prisoner to put his hands on her i n  a free and familiar manner, i t  was 
proved by another s lam of Wallace, on the par t  of the prisoner, that  
he had frequently seen the prisoner treat her in that manner;  and the 
prisoner offered further to prove that the witness Rogers had permitted 
other negro men to kiss her and take other liberties with her. Rut upon 
objection by the solicitor, the court rejected this latter evidence also. 

The prisoner offered further to prove that  Harvey Rogers, the hus- 
band, had in the presence of his wife offered to compound this prosecu- 
tion with Wallace, the owner of the prisoner. But  the solicitor objected 
to this evidence, and the court refused to admit it. 

I t  mas then proposed on the part of the State to give in evidence the 
confession of the prisoner, and, for that  purpose, one Springs was ex- 
amined. ITe stated that  on one occasion, after the prisoner had been 
conimitted to jail on this charge, he saw the prisciier and asked him to 
whom he belonged, arid why he was in prisoi~, tc  which the other replied 
that  he belonged to Wallace, and mas in jail for  a rape on Mrs. Rogers. 
The witness, having heard something of the case, then said, "Yes, I have 
heard of you;  and it is  said you choked her and had your will of hcr"; 
and the prisoner answered that he did. The witness said that  he then 
a ~ k e d  the prisoner why he did so, arid the latter replied that he supposed 
he must have been drunk;  and that, to the question from the witness, 
"Did you know it would hang you?" the prisoner replied that  he did not. 
T o  this evidence tho counsel for the prisoner objected, but the court 
received it. 

After sentence of death upon convirtion, the prisoner appealed to this 
Court. 

Attorney-General for the State. 
Alexander and J .  FI. Bryan f o r  defendant. 

RUFFIN, C. J. Upon all the questions of evidence the ruling (307) 
of his Honor was, in the opinion of this Court, right. It was not 
competent to establish that the woman was the prisoner's concubine, or 
any fact from which that relation might be inferred, merely upon the 
prisoner's own declaration of it, and especially when the declaration 
refers to a period and act different from those which enter into the par- 
ticular offense charged in  the indictment. A person cannot thus make 
evidence fo r  himself. 
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That familiarities had occurred indicative of habitual criminal con- 
1:ection between those persons, as pro? ed by the prisoner's fellow-servant, 
was properly left to the jury as tending to disprove the probability of 
the use of force or fear by the prisoner, and to discredit the witness for 
the State. No doubt, too, that it  would have been proper to receive evi- 
dence that the noman was a strumpet, upon similar grounds; and, par- 
ticularly, that  she had illicit intercourse with other negroes. But that 
ought only to be done upon general evidence, for i t  is a question of 
character, and, as in other cases when that question arises, i t  would be 
a complete surprise if particular illstances of such familiarity with a 
certain person, or u i t h  certain persons, were received to establish the 
character. The point, indeed, is not new, but was so ruled in a case of 
this sort by eight judges in  1811, H o c l s o ~ ~ ' s  case, Russ. and Ry., 211; and 
11-as held, also, in Rex 7.. CiurXe,  2 Stark., 241. 

The offer of the husband to conlpound the prosecution was irrelevant, 
and, therefore, only calculated to mislead, and was properly rejected. 
His  motil-es for iilstituting the prosecution, if he did so, nllicll is not 
stated, inaT not h a ~ e  been good; but that does not tend to s h o ~ ~  thdt she 
mas not creditable, or that the facts were not as she had sworn they were. 
The  husband's acts and declarations are not evidence to discredit the 
T-cife. I t  is said, liome~er, that the offer v a s  made in her presence, and 

that, as she did not object, she is to be taken to have assented to 
(308) it. But  i t  is plain that she had no riglit nor power to interfere 

in the matter, and that her assent or  dissent could avail nothing. 
If the husband had undertaken to state the facts as they occurred, or  as 
they had been stated to him by his nife, and that  statement had raried 
from the evidence g i ~ e n  by her, and she suffered i t  to pass 71-itliout notice 
and correction, it would have been prope? evidence to contradict and dis- 
credit her. I I e  did not, l i one~er ,  profess to relate the facts a t  all, but 
inerely offered to conlpound tlic prosecutiori, ~ ~ h i c h  he niigllt have done 
as n-ell as if it was instituted for acts cornnlitted by the prisoner as if it  
Tvere for acts falsely iniputed to him by the x~ife .  The evidence is too 
slight and vague to found any ju;t suspicion of a conspiracy betnecn the 
husband and n i f e  to prosecute the priwner upon a false accusation, 
since there is nothing but the silence of the n i f e  on a point in which she 
had ill law and fact no control OT er her husband. 

The confession of the accused freely ~ n a d e  is eridence against hiill; 
and, as far  as appcnrs, this was of that  sort. Thele n a s  no attempt to 
shori* that Springs induced the priso~m, to make it  by any imprwqion 
of hope or fear, nor even a suggebtioli that  such an inipres~icn had bee 1 

previously niade oil liim by any person from the illfluerice of which thi3 
might hare  proceeded. ,211 that i i  in the case are the circumqtances that 
the prisoner v a s  in jail ~vhen he confessed, and that he said he was not 
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aware  of the  pru~ishment  inflicted by the lam for  t h a t  offense. R u t  there 
i s  no dcubt t h a t  a. confession ruade i n  prison is  evideilce, provided i t  be 
the  prisol~er's o w 1  act, not unduly obtained by promises o r  threats ;  and, 
certainly, a codes.;ion c a l ~ n o t  be decriled the less voluntary o r  the  less to  
disclose the  t r u t h  because the  person \I~:IS not under  the temptat ion to 
conceal o r  nusreprescnt the  facts, which a knonledge t h a t  the  offense 
mas capital might  have produtcd. I f ,  indeed, the prisoner had  been de- 
ceived on t h a t  poirlt by the witness i t  W O L ~ ~  be different, a s  t h a t  
would r ~ a l l y  be obtaining the  confession by falsely exciting a n  (309) 
unfounded hope and belief. B u t  the rncre fact  t h a t  the  prisoner 
was  not aware of the  degree of h i s  crime and, therefore, was  not  aware  
of all  thc  consequences t h a t  might  ensue from t h e  confession i s  n o  objec- 
tion to  using i t ;  f o r  i t  affords no premmpt ion  t h a t  i t  was not  a voluntary 
act  of the prisoner o r  t h a t  h c  may  have accused himself therein of some 
things of which he   as i ~ ~ n o c e n t .  Upon  the  whole, nothing is  found in 
the  exceptions o r  record on which the  judgment ought  to  be reversed. 

PER CURIBM. N o  error. 

Cited: S. a. Wright, 61 N. C., 487 ;  S. v. Cruse, 7 4  N. C., 492;  
S. w. .Vecdlzam, '78 K. C , 476;  S. v. Efler, $5  N. C., 500; S. v Daniel, 
87 N. C.. 508; 8. v. IIozcard, 92 N. C., 777;  8. a. Pam'sh, 104  N. C., 691. 

JAMES W. DOAK v. THE BAKK OF THE STATE. 

1. A rledpe of personal property, as, for example, a pledge of bank stock, dif- 
fcrs from a mortgage, and is not included within the words or meaning or 
tne registry act. 

2. A mcrtgare is  a pledge and something more, for it is an absolute pledge, to 
become an absolute interest if not redeemed in a certain time. 

3. A pledge is  a deposit of personal eEects, not to be taken back but on pay- 
ment of a certain sum, by express stipulation to be a lien on it. 

4. Generally speaking, a bill in equity to redeem will not lie in  behalf of a 
pledger or his representatives, as his remedy is  a t  law upon a tender of 
the money. 

5. Per NASTI. J. The Legislature clearly recognized the distinction between 
mortgages and pledges of property for the payment of debts to banks, in 
the act charterins the Cape Fear Bank in 1804, and in the act chartering 
the Merchants Bank of New Bern in 1834. 

6. Per Rnmrx,  C. J. The stock in the bank, pledged in this case, was not. 
tanzible property, subject to euecution, and, therefore, did not come 
within tbe words or meaning of the registry act, nor within the mischief 
intended to be prevented by the Legislature in directing encumbrances on 
property to be registered. P l d g c s  of personal property, tangible to legal 
process, are a s  much within the act as  mortgages or deeds of trust. 
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(310) ,IFPEAL f1.0111 GCILFOXD F a l l  Term. 1845;  Dick, ,T. 
.Issumpsit  i n  ~ ~ h i c l ~  the plaintiff declared upon the fol lo~ving 

counts, to x i t  : 
First .  Jarne3 IT .  Doak,  n h o  sues to  the use of F e t e r  Adams, corn- 

plains of the corpor:~tion k n o n n  as  "The B a n k  of the S ta te  of S o r t h  
Carolina," f o r  tha t  whereas one D a n  Alexander, on . . . . day  o f .  . . . . ., 
1840, wzs possessed. i n  h i s  own proper  right,  of one hundred shares of 
capital stock i n  the  said corporation, and.  being so possessed, he, the 
said D a n  Alexander. n a s  arrested by  a n r i t  of capiccs ad sat is faciendum, 
:it the  iui t  of P e t e r  Adarns. re tnrnable to Spr ing  term of the Superior  
Court  of law for  Gililford  count,^, begun and held : ~ t  Greensboro on  the  
thirll Monday af ter  the four th  N o n d a v  i n  J Ia rch ,  I t l l ,   hen and  ~vhere ,  
designing a n d  intending to apply to  the  said court to he allowed the  
bcuefit of the net of the Gerlrral Assen~blg  of S o r t h  C'arolina passed f o r  
t h t  relief of i n d ~  cnt  debtors, the said D a n  Alexander afterwards. to  wit,  
on 29 March,  IS41 filed i n  the office of the clerk of the  said court a 
sclicdule of his  property and  effects. and afterwards. to n i t .  a t  the term 
of the said Superior  Cour t  of l a x  begun and  held, ctc., on the t h i r d  
X o ~ i d a v  :rfter the four th  ;\Ionday of September, 18.21, filed a n  arnended 
qched111e of hi. property and effcctq of el ery description. by the filing of 
n.liich -clrerlnl~ and amclidctl ~ h e d u l e  the intereqt of the <aid D a n  Alex- 
m d e r  i n  tlre one liundred shales of capi tal  stock aforesaid mi? surren- 
dered to :tnd becami~ T-ested in  the said J a m e s  T. 1)oak. v h o  was then 
:and ,till i* -11riiff of Guilfortl ( 'onntv afolesaid. fo r  the use and benefit 
of all  the rleilitor; of l l i r~l ,  thc said i ) a n  AIles:lndel', creditors, :~ccording 
to tlic 1no1 i'io11q of the a r t  of A q m i i l l ~  in  qnch c:r*es made and proI ided. 
and t l i ~  -:lid T):III A l l c x : ~ ~ i d ~ r  ha1 inc.  as :rforc-aid. filed his  said w h ~ d u l e  
:rlirl :imenclcrl ; c l r d i ~ l e ,  slid iiiade t h e i e l ~ y  a *lu.rentlcr, a -  : 1 f o r e 4 d ,  f o r  
tllc pi1lpo.e do leqdid ,  o t  all  hi-  p l o ] ) e i t ~  :111d i+Fect*, ~ll( ' ludilrg the said 
O I I P  hu l ld~c t l  ill:lrcs i n  the capital qtocli ill the  corporation aforesaid, 

n:r- nftim\ a d . .  tn n'it, a t  the t e i m  of the  c o w t  a forewid  on the  
i ::li 'i rhird Mond:i~- af ter  ,he f o u ~ t h  X o ~ i t l : ~ ~  of Sep:ember. 1\41, by 

t11c -:~iil c .ov~t  allov cil to tali? t l ~ e  oath 1):- l ax  pie-cribed for  the 
rc.lic4 of i l r w l ~  r-nt d r l j t o ~  .. :nLtl v,rs then and tlierc cii=charqed :iccortling 
t o  l!ir. f 1 7 l i l 1  aiiil ilircction of tllc act of A\q-(w~l,ly i n  w c h  caw made and  
p r u ~  itled, l,r 7 irtlle of nl l ich -:\id + ~ ~ l r e n d c . r  and  di-clinrgc. and by r i r t n e  
nf tllc said ::ct of A l ~ . c l ~ ~ l ~ l v .  l l i ~  w i d  c T : ~ ~ ~ l e <  TIr. I>onl<. .heriff as  afore- 
c,iiil. 1 cram(, c>iitiilcl to tile .aitl olic liniiiliell * ~ I ; I T C ~  of capital stock i n  
tlic coilmi atioli : folc .:lid for  tlic l , c ~ ~ c f i t  of the c21 erlitor; of the  mid  
T):III A?lc\ander. :tircl to llnr c thc ~ a i i r c  t r<\n-€erred i o  h i m  11pon the 1,oolis 
of the .aid ro1l)ointion: h i t  the .:lid corpolation a f t e r ~ m r d q  sold and  
tr:~ir.fcrred tlic ,nit1 -hare. of cnp i t ;~ l  qtock to other pelrons to the p1:lin- 
tiff ~ ~ n k n o n n .  and reccirecl to i t<  o n n  IIV the 111o11q ar icinc t h e ~ c € r o n ~  
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whereby the said corporatioll becanle liable to account to the plaintiff for  
the sum of money so recciretl, which sum of money the plaintiff arers to 
be the sum of $10,746.08 ; a d  althougll the said corporation is so liable, 
and on the day of the sale and the transfer of the stock aforesaid, a t  
Guilford aforesaid, did promise to account with the plaintiff for  the 
sum so received as aforesaid, yet, disrrgarding, etc., though often re- 
quested, ha th  refused, etc. (concluding in  the usual form). 

Second count-After the same premises. And that  by reason of the 
premises aforesaid the said corporation became liable to transfer the 
said one hundrcd sl~arcs of capital stock to the plaintiff for  the use and 
benefit of the creditors of the said I)an Alexander, he, the said plaintiff, 
so being the sheriff of Guilford County as aforesaid, and, being so liable, 
the said corporation aftem-ards, to wit, on . . . . day of . . . . . . . ., 1841, 
a t  Guilford aforesaid. uiidertook and promised the plaintiff, as sheriff 
aforesaid, to transfer to him the stock aforesaid when the said corpora- 
tion should be thereunto lequested, which said shares of stock the plain- 
tiff arcrs to be of the d u e  of $10.746.08; and though afterwards, 
to wit, on . . . . day of . . . . . . . ., the said corporation mas re- (312)  
quested by the philitiff to transfer to hi111 the said shares, etc., 
get, disregarding. etc., i t  refused so to do (with the cornmoil conclusion). 

Third covrit-after reciting the premises acl before, ch;rrged the de- 
fendants with the a r n o ~ u ~ t  of the proceeclc, of the sale of the stock as  so 
much money had m ~ d  reccirrd to tlic usc of the plaintiff (concluding in 
the usual form).  

To this decl:~ration the defcndai~tq entered the p l ~ a s  of "The general 
issue, paymei~t,  :rnd set-off." and iswe wacl joined. 

n y  consent of the p:~rtics, n ~ w d i c t  71 a s  rc~lclered for the plaiirtiff for 
the  sun^ of $10.695, qnhjcct to tlic ol)irrioll of tlle court 11po11 the follow- 
ing : 

Tlle plaiiltil'f clcc~lwe~ againpt the d e f ~ n d a n t ~  ill aw11111)~it ill three 
co~uits, a i d  ( i l l  the trial p ~ o ~ c t l  tli::t O I I  21 K ~ r c l i ,  1\41, Z'cltcr Al t lan~s  
brought w i t  ill tlri. c20ui)t nqaiirqt one I)an -Ilesarider, :~nd  at Fall  Term, 
1841. obtniiicil ~ I I C ~ ~ ~ I L C ~ I ~  in hi5 wid :I? ion for $R,7.50 ilcl)t and $IG1.30 
damages. l:~sid(xq costs, ctc.; that tlrc, v i t l  &[darns sued out, upon 11is inid 

slid gare Imd for liii : ~ p p c ~ r : ~ n c c  at t l ~ c  wid term. to tnke the benefit of 
the it:ltllic for  tllc iclIcf of in;ol\c>nt dcl)torq. ant1 on 20 r\larch, 1841, 
filed ill f!ic oVic~7 o f  the c le~l i  nf tllc court fl srl~ednle of his property and 
effccts, nccordi~rp to t l ~ r  s:ri(! statnte, ill ~ r l i i ~ h  (among other things) 
was inrllidcd tlriq elltry: " 0 1 1 ~  Ilnndretl ?harm in the Rank of the State 
of Xo~.t l i  C 'nrnl i~~:~ ,  plcdgctl to the wit1 bank for the p a p e n t  of $10,500, 
due by wid  1):111 A21c~ander."; that  : ~ t  Fall  Term, 1841, of said court the 

-.31 
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said Dan Alexander obtained leaxe to amend his schedule, and in 
(313) thr  schedule filed 23 October, 1641, under the said leaye, was this 

entry:  "One hundred shares in the Bank of the State of North 
Carolina"; that  the said amended schedule keing filed, the said Dan 
Alexander n a i  duly admitted to take the oath by the said statute in 
such cases prescribed, and was by judgment of the said court then and 
there duly discharged according to the said statute; and it mas also ad- 
judged that tlie propertv, effects, debts, claims, and choies in action were 
in  the plaintiff, Doak, sheriff of Guilford, for the purpoTes and intents in 
the statute declared. And the plaintiff further proved that  on 6 Decem- 
ber. 1841, Charles Eeweg, under a poner of attornev from the said Dan 
Alexander dated 16 S o ~ e m b e r ,  1F41, sold the said one hundred shares of 
stock for the sum of $10,695, and directed the agent of tlie bank a t  
Charlctte to apply the same to the indebteclness of the said Dan Alex- 
anc?er to the bank, as the same mas reported to him by the said agent, 
and that the same n a s  applied to the use of the bank accordingly. And 
here the plaintiff stopped his proof. 

The defendants then proled that on 9 September, 1830, the said Dan 
Alexauc'er v a q  indebteJ to the defendints, a t  their office in Charlotte, 
i n  sewral  notes, amounting in the Whole to $9,977, and on that  day gave 
his Fond for the wid sum, payable eighty-eipht days thereafter, secured 
by a p l e d ?  of the wit? one hundred chares of stock, the original certifi- 
cate of xhich  he then depoqitc-l n-ith the agent of the bank at Charlotte, 
and mn4t. a p o w r  of attorney attached to the said Fond, authorizing the 
said agent as his attorney to sell the said stock in  order to pay the said 
bond should it not be paid cther~vice; a copy of x~hich  said Fond and 
p o w r  is attached, marked (A) ,  as a p a ~ t  of this case. The defendants 
further prored that the said Lond T W ~  not paid a t  maturity, but that on 

6 January,  1141, the 5:imc n a s  renened in full by the said Alex- 
(314) ander giving :r ncw bond pnynble eighty-eight days afier date. for 

the same sun], on the pledge of the same stock and renewal of the 
power ; a copy of nhich said lond and poner, marked (B),  is hereunto 
annexcd as a part of this case. That  the said bond was not paid or re- 
newed at maturity, and, the same iemaining nhollv unpaid, the said 
Dan ,Ilexander on 16 Ko~ember ,  lc441, made tlie poner of attorney 
hereinlscfo~*c nlentioned, authorizing the said C h a ~ l e s  Dewev to sell the 
said stock, who accordingly made the enle. as already p ~ o ~  ided; a copy 
of nhich qaid poTl.er of attorne>-, malked (C) ,  is  h e ~ e t o  annexed as a 
part  of thiq case. ,\nd the defcnJant further proxed that  the wid agent 
a t  Charlotte, having receiwd, on 9 I)eceml,cr. Pewev'q account of the 
sale, and directions thereupmi. he on that  day applietl $10,37S.P0 to the 
p v n ~ e n t  of the principal a ~ i d  intereqt then due on the bond for which 
the stock was pledged, and depoqited the residue of the procreds of the 
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sale of stock, $371, to the credit of the said D a n  Alexander; and the 
said defendants further proved that  in July, 1839, one William F. 
Alexander was indebted to the bank by a note a t  Charlotte for $700, 
with the said U a i ~  Alexander as surety; that  the said Dan Alexander had 
assurned to pay the said debt, and had, by sundry payments made Letween 
July, 1639, and August, 1841, reduced the same to $371, for which a 
note of said B a n  Alexander was given, payable in  Xox ember afterwards; 
that on 15 JJecemEer, 1841, the said l j a n  Alexander applied in person 
at the agency in Charlotte, drew a check for the sum of $371, so deposited 
to his credit, received the money, and then applied it to the payment of 
the said note of $371, which was thereupon delivered u p  tu him by the 
mid  agent. 

Upon these facts the defendants contended that  the plaintiff was not 
entitled to recover (amongst other reasons) because the facts 
proved did not support his declaration; because, as to the debt (315) 
for which the stock was pledged, the said Ih11 Alexander had 
therein no interest a t  tlie time of the schedule, except a right to the stock 
on payment of the debt, or to the surplus of the sale after paying the 
debt, and no other right could or did pass to the plaintiff therein; that, 
as to the surplus, the plaintiff could not reeorer, hecause the same was 
rightfully deposited to the ciedit of the said Dan Alexander, and neither 
the defendants nor their agent having any notice whatever of the filing 
of the schedule or otller proceedings on or Lefore 19 IJecemLer, 1841, 
the same mas rightfully paid to him and properly received in payment 
of the said note, which was then bona fidc surrendered to h im;  and that  
the plaintiff could not recoTer for want of notice to and den~and upon 
the defendants before the bringing of the action. 

On the contrary, the plaintiff contended, among other things, that  the 
proceedings up011 the La. sa., the schedule, and the judgment, having 
taken place in a court of record having legal cognizance of the case, con- 
stituted notice to all the norld, and the defendants were affec'eJ thereby; 
that  the stock, when sold, was the property, not of Dan Alexander, but 
of the plaintiff, and the powers of sale made by the said Alexander were 
in law revoked, and hence the proceeds of the sale belonged wholly to 
the plaintiff; and, alao, that as to the surplus which mas not pledged, 
i t  was an  illegal act of the defendants' agent, for ~ h i c h  they mere re- 
sponsible, to allow the said Alexander to apply i t  to debt of the defend- 
ants for which the defendants had no lien on the stock whltever. 

And thereupon it was agreed bv the parties that  the foregoing verdict 
should bc entered for the plaintiff for the nhole amount of the sale and 
interest thereon from the time of sale, subject to the opinion of the 
court upon the whole case, the sufficiency of the decl~rat:on, and the 
proof to support it. and of the rights of the parties upon the foregoing 
facts. 
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(316) - h d  i t  is agreed that should tlie comt be oi opinion that the 
plaintifk is iiot elltitled to lecol er  a t  all. then the j~dglliellt shall 

he entered for the defenclants. But if the court sll;~ll be of opinion that 
the plaintifl is entitled to recover, then judgment is to be entered for 
the plaintiff either for the whole arnonnt iouiid by tlie jury or for any 
other or lesser sum which tlie court shall think tlle plaintiff cutitled to. 
Signed, "John Ker r  for plaintiff; George E. Badger for defendants." 

Upon the foregoing rerdict, his Honor being of opilliori that the plain- 
tiff is entitled to recorer the cum of $371, with interest from 13 Decem- 
ber, 16.11, thereon, and no niore, i t  is con-idered by the court that the 
plaintiff recover tlie said sunl. and 11a.i-e execution therefor. TTith 
~ ~ l i i c h  judgment both plaintiff and defend:illts, hei~ig tli-atisfied, prayed 
an appeal to the Supren~e Court, nhich \\-a;: grniited, cecarity for the 
same being n aired by both sides. 

(,I) 
Eighty-eight d a ~ s  after date 1 promise to pay John J. Blacknell 

agent, etc.. or  order. $0,977, for d u e  recci~-ed, negotiable and p ~ l i b l e  
a t  the agency of the Bank of tlle State of S o r t h  Calolina at Clitlllotte; 
and to secure the payment thereof I hnxe pledged one hundred qliares 
belonging to me in the capitai stock of said hank. colitaineil in Certificate 
No. 207. iswed in  my namc for one hundretl cliares, n l ~ i c h  certificate 
I hare  lodged n i t h  the agent aforesaid. nhom I hereby appoint r i q -  
l a w f d  attorney to sell and transfer said stock in caqe of failure of 
payment. 

I n  witness vhereof. I h a ~ e  hereunto set my hand and se:d this 9 
September, A. D. 1840. 

$9.977. DAS \.~LESA:\'DER. [ SEAL] 

('3) 
Eight--eight clays after date I promise to pay to John J. Rlackn-ell, 

agent. etc., or  order, $9,977, for vahie rece i~ed,  negotiable and 
(317) payable a t  tlie agency of tlie Bank of the State of S o r t h  Caro- 

lina a t  Charlotte; end to secure the pa>nient thereof I have 
pledged one hundred shares belonging to me in  the capital stock of said 
hank, contained in Certificate S o .  207. issued in lily name for one lnm- 
dred cl-~arec. which certificate I hare  lodged n i t h  the agent aforesaid, 
~ ~ h o n i  T hereby appoint my lanfnl  attorney to cell and trnliqfer wid 
stock in case of failure of payment. 

Ti tness  niy hand and seal this 6 January ,  1841. 
DAX QLEXAATER. [ S E A L ]  

(C> 
T<non. all men by these presents. that  I, Dan  Alexander, of .the county 

of Meclrlenhurg and State of Korth Carolina, do hereby constitute and 
appqint Charles Dewey, Esq., of the city of Raleigh, my  true and lawful 
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attorney to sell a i d  transfer one hundred shares belonging to me in the 
capital or joint stock of the Bank of the State of North Carolina, con- 
tained in  Certificate No. 207, issued in my name, and for that purpose 
to make arid execute all necessary acts of transfer and assignment, and 
to pay over the amount of such sale of stock to the agent of the said 
Bank at Charlotte, North Carolina, to be applied by ,said agent to the 
discharge of niy indebtedness to said bank. 

This power is madc in furtherance of one for the same purpose, dated 
6 January last, appointing J. J. 13lackwood my attorney. 

I n  witness whereof 1 have hereunto set my hand and seal, this 16 
November, 1841. DAN ALEXANDER. [SEAL] 

Test: T. 31. ~ ~ L E S A N D E R .  

K e r r  for  plaint i f l .  
Badger and iVore7~ead f o r  defendants. 

DANIEL, J. The plaintiff, as the assignee in law of all the (318) 
effects mentioned in the schedule of 1)an Alexander, an insolvent 
debtor, dated 21 Octobel, 1641, has brought this action of assumpsit 
against the barik to recoler tbe arnount of n:oney x~hieh the one hundred 
shares of bank stock mentioned in the said schedule produced on the 
sale thereof made by C. Dewey, and by him placed in the possession of 
the bank. The plaintiff declares that the bank had and received the 
said sum of money to his use. The bank, under the plea of non assump- 
sit, resists the demand of all or any part of the moneys so paid in by 
Dewey. Fi rs t ,  because D. Alexander, before the date of the assignment 
of his effects to the plaintiff. to wit, on 6 January, 1841, had pledged 
the said stock to one Blackwood, its agent, a? collateral security to 
satisfy a debt of $0,977 tlml owing by him to the said bank. Secondly, 
that D. -2lexandcr g a w  n check for $371, dated on 15 December, 1841, 
to apply so much of the mmcp fhcn standing in bank to his credit to 
the salisfaction of a debt to that amount vhich he then owed the said 
hank; and tht:i the came had been applied  according!^ without any notice 
at the time to the bank that Alexander had, before the date of the check, 
taken the benefit of the inwluent law in Guilford Superior Court. 
The evidence of the pledge to tile bank of the aforesaid stock is to be 
found in the two deeds described in the case by the letters (A) and (B). 
The plaintiff insists that these two deeds are ~ ~ o i d  as to him, by force of 
the act of Ascembly, Rev. Stat., ch. 37, see. 24, because they have never 
been registered. The answer to this objection is that the statute only 
declares that deeds of trust and mortgages ahall not be valid against 
creditors or purchaser., but from the registration. The instruments 
marked (A) and (B) Rre certainly not deeds of trust, and we think that 
they are not mortgages; they are what they profess on their face to be, 
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pledges of stock to secure the payment of the debt therein men- 
(319) tioned. A mortgage of personal pioperty in law differs from a 

pledge; the former is a conditional transfer or conveyance of the 
property itself; and if the condition is not duly perfolmed, the whole 
title rests absolutely a t  law in the mortgagee, exactly as it does in a '  
mortgage of lands; the latter, a pledge, only paszes the posses--ion, or  a t  
most is a special property in the pledge, n i t h  the right of retainer until 
the debt is paid. A mortgage is a pledge and mo1e, for it is an absolute 
pledge, to become an  absolute interest if not redeemed in a certain time. 
A pledge is a deposit of personal effects, not to Le taken hack, but on 
payment of a certain sum, b- exprev stipulation, to Fe a lien upon it. 
Jones 21. Smith,  2 Vcs ,  J r . ,  2 7 s ;  3 Kent Com., 1% ( 3  E 1.) ; 2 Storv 
Eq., ?27. Generallv -l)enkinp, a bill in eqnitv to r~dee in  w;11 not lie in 
hehalf ~f 2 pledger or his ~epicscntari~-cq,  a?  his rrnie2y is at law. up011 
a tender of the nioncy. 2 biory Eq., 298: 1 Vei., 298. T e  see that  
there is a vely markcLl difiercncc 'Irtwten. a m o r t g ~ g c  and a p l e d ~ e  of 
personal property; and, as the 1,e:islatule has not said that pledges, 
to be gcod against creditors 2nd purchasers, must be registered, neither 
can n-e declare them to be w;thin the meaning and operation of the 
nforcsaid registry act. We c:~nnot tell but  hat the I ~ x i ~ l r t u ~ e  design- 
cdly left pledges out of the act. I t  seems to us, therrfore, that the 
deeds ( A )  arld (E) are matk nt the common law, and do not reqnire 
to be registeled to give th tw eITect. The ~ s c e i p t  by the hank of so 
much of the proceeds of the pale of the said stock as was necessary 
to satisfy the debt for ~ ~ h i c h  thc stock had keen p!edged had been re- 
ceired, not to the use of the plaintiff, Lut to the use of the bank. 

Secondly. The $371, standing in bank to the ciedit of D. Alexander, 
was legally assi,gned to the plaintiff tcfole the date of the cheek given 
by Alexander to the bank for that  money. 'The hank olleges that it had 
no notice of this assignnlent to the plnintiff when the check was received 

and applied in extinguishiiig I). Alesander's 2ebt to that amount 
(320) then in bank. Thc ansver to this allegstion is that a plea of a 

purchase for a rnluaLlc c~nsideration,  TI ithout notice, is not avail- 
able against an  adverse legal title to the thing, either in a court of law or 
equity. I t  is very plain that  the stock was sold by De~vev and the pur- 
chase money r ece i~ed  by the bank n-ith the assent of -Ilzsander, Black- 
wood, and the bank; and that  the sale of the stcck and receipt of the 
purchase money were legally made are facts obliged to l e  admitted by 
the plaintiff before he can Fe permitted to i e l r  on either the first or  
third counts in his declaration. En+ to x~hose use the monev was had 
and received by thc bank is the cjueqtion I I ~ W  to be decicled There was 
no eridence in the case applicable to the second count. even if aqsumpsit 
could be maintained against the bank for refusing to transfer stock to a 
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DOAK v. BASK. 

purchaser of it. We are of opinion, upon an  examination of the whole 
case, that  all the money received by the bank, over and above the sum 
necessary to satisfy the debt and interest mentioned in the deed marked 
(B), was money had and received to the use of the plaintiff, and no 
other sums of money. The check given by Alexander transferred to the 
bank no title to the money which was standing tliere in his name, because 
i t  had in law been assigned to tlie plaintiff before the date of the check. 
We think tha t  the plaintiff was entitled to recover this money under 
the third count in the declaration. 

We find no authority that  a demand mas necessary before the plaintiff 
could sustain his action; this objection, taken by the defendant, is 
therefore overruled. 

NASH. J. The nroceeds of the sale of the stock are claimed bv the 
plaintiff upon the ground that  the transfer to the bank was void because 
the deeds or bonds of September, 1839, and January,  1841, m r e  not 
proved and registered agreeaLlp to the provisions of the act of Assembly. 
Rev. Stat., ch. 37, sees. 23, 24. 

I agree with my brother Dnnicl, that  the deeds or bonds under (321) 
which the defendants claim the nroceeds of the stock are ral id a t  
commsn lam. and need not be r~ais tered  to give them effect. I cannot - - 
see that  the transaction came within tlie meaning of the act referred 
to, and certainly not wi t l~ in  its words. The transfer of the stock by 
Alexandrr to the bank was neither a mortgage i ~ o r  a deed, or conveyance 
in  trust, Fut mas simply what it purported to be, a pledge of the stock. 
The difference hetween a mortgage and a pledge, strictly as such, is well 
known and recognized by the most approved writers. The  passages 
from Story's Equity, referred to in Judge Daniel's opinion, fully prove 
it. A mortgage c o n ~ c y s  the entire property in the thing mortgaged 
conditionally, so that, when the condition is broken, the property, a t  
law, remains absolutely in the mortgagee; but a pledge never conveys 
the general, but only a special property, to the bailee; and the effect 
of a failure on the part o f  the to pay the money for which it is 
pledged is  not to convey the entire property in the thing to the bailee, 
but to give him a power to dispose of i t  and pay himself. I f  he does not 
do so, bnt retains the property, the pawner a t  any time has  a right to 
redeem it. I f  the debt is paid or the money tendered by the p w n e r ,  it 
is tlie duty of the bailee to return the thing pawned, and, if he does not, 
an  action a t  law lies against him, as the whole property is revested 
thereby in the pawner. Jones on Bail, 91. So, also, i t  is essential to 
a p l e d ~ e  that  the possession of the article should accompany it. My  
opinion. however, is not, in this case, formed so much upon the difference 
between a mortgage and a pledge as upon the nature of the property 
here put i n  pawn, namely, the certificate of stock-a mode of securing 
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debt3 to tlle lualik, known to the Legislature and sanctioned by them. 
I n  the act chartering the Uauk of Cape Fear, 2 Rev. Stat., sec. 8,  p. 40, 
in pointiug out in n h a t  things the corporation shall be permitted to 

deal, the act enulnerates, "or in the sale of goods iealiy and truly 
( 3 2 2 )  pledged for money lent arid not redeemed in due time." This 

act was passed ill 1804. The charter of the Xerchants Uarik of 
X e v  Bern \\as granted in lb34, 2 K ~ T .  Stat., p. 69. 111 section 2, among 
the fundamerital alticles of the corporation, i t  is  provided: ' 'In all 
~ases ,  in addition to the ubual pe r so~ id  cecurity, the stock of directors 
shall be considered as a pledge for the repay~nrli t  of the money they 
nlav borrow, either n, 1~1.mc1p;d or securit>." - h d  there is the same 
restriction as to the subject3 In uhich they hl~all ded ,  as in the charter 
of the Cl,lpe Fcar  Bank. expl tsc l~  i~lcludlng articles pledged. The acts 
colicernir~p mortgage-. to ~111~11 lefere~ice ha, been made, nere  pdssed 
in l r 2 0 .  Eoth before a d  after the pa,-age of these arts the Legislature 
recognized the right of the hanks to receire in p u ~ t  n or pletlgc, ~ t s  o \m 
>tack as collat~r21 - e c ~ u i t v  Eel nionev loaned; it is to be r ece i~ed  not in 
mortg'lge. or nl trukt, proprily cpeakim, I ~ u t  in pledge. and subject, 
of courv ,  to the 1:lns regulatiiig pawn.. S o r  can any evil possibly 
result. from cucli :in arrangement, to any creditor of the panxer, for the 
celtificate of stock mu't ill eTerTr instance :iccompan~- the tranqfer to 
make it effectual I cannot, thelefore, persuade niyvlf that  the Legis- 
latnrc intended to embrace nitllin its p ro~ i s ions  upon the subject of 
~nortgpgcc and deed; of trust such a transaction as this. 

I concur n i t h  ni? blother-Dcrniel in affirming the judgment. 

I ~ F I I K ,  C'. J. I concur in the opinion that the judsment should be 
affirmed. I think n pledge uf stock in a corporation. or  in the public 
funds. or of securities for a debt, whether hy parol or  in x~riting, 
is not nithill the act rrhicll reqnires deeds of trust or mortg:tges of 
estates to be registered in older to pile them validit?. I t  is neither in 
form 01. ~ubstance within the language of the act, nor v i th in  the mischief 

vhich it is sought to suppress H a d  it pleased mg brethren to 
( 3 2 3 )  allon- tlle cause to he decided on this point-and i t  is the only 

one which is neceqsarp to itq deciqion-the judgment might. as 
fay as I am concerned. have been entered inlmrdiately after the a r p -  
nlent a t  the last term. But  the7 h a ~ e  thought i t  proper not to confine 
their opinion to the facts of this case, and hold that  a pledge of stock 
i; uot TI-ithin the act. but place their judgment upon broader ground, 
that all pledves, whether of stock, choses in action. or  specific articles, 
are vithout the act. I n  that  part of their opinion I did not agree; and, 
n-it11 a riew to R fuller consideration of the question, the case  as left 
under nd~icement. Bnt  71-e ha re  come no nearer together than a t  first, 
and it non- becomes my duty to give the reasons for my opinion. 
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The act of 1829, ch. 20, is entitled "A11 act to prevent fraud in deeds 
of trust and mortgages," and it enacts "that 110 deed of trust or mortgage 
for real or  personal estate s l~al l  be ~ a l i d  to pass any property as against 
creditors or purchasers fro111 the donor or mortgagor but from the 
registration of such deed of trust or mortgage in  the county where the 
l a d  lieth, or, i n  case of chattels, where the mortgagor resides or the 
chattels are situate." N y  brethren say that  a pledge o r  power is  not 
mentimed in the act, but only deeds of trust or  mortgages, and that  
there are certain known dif~eiences betweeu a pledge and a mortgage of 
chattels, and, therefore, the Legislature may h a l e  designedly left out 
pledges, and, a t  211 event.;, that tlle Court canriot construe the act as if 
they were in it. I t  is plain that  the argument is merelj verbal, turning 
upon the particular term "luortgnge" aud having no regard to the mis- 
chief the purview of the act nor tlle means intended to suppress 
it. But  that  is not the principle of the constructioi~ of ~.etneclinl statutes 
o r  those to prerent fraud. To stick to their letter is  sticking i n  the 
shell and losing the kernel. 

They are to be liberally construed i r l  order to defeat fraud, prerent 
artful  shifts and evasions, arid protect fa i r  dealers, and adrailce their 
remedies. I need not quote authority for that  position. I t  is :L 

maxim in the law, and is to my  n ~ i n d  decisive uf this question. (324) 
I do not dispute the distinctioi~ bet~wen pledges aud mortgages, 
which are mentioned; though. in niodern times, courts of equity have 
not hesitated to give relief on pledges as if they mere pure mortgages, 

' 

upon tlle ground that  they xere  but securities for debt, and that  the 
rights of the parties may imolve a n  account. Certainly, in this State, 
in the instance of the most valuable of our chattels, namely, slaves, bills 
for redemption or foreclosure have been constarltly entertained, as well 
when the slarc was pledged Lp being pnt in the possession of the lender 
of the money without a nri t ten conr cyance as when there was in terms 
a mortgage proper by deed. But  let it be admitted that  all those dis- 
tinctions do fully subsist at  tlir present day, still they are differences in  
no degree material to the purpose nhicll n e  arc now considering. namely, 
the reason v h y  the 1,cgislatu:c requires mortgages to be rrgistered, and 
to what conr.epauces o r  contracts those reasons extmd. The object of 
the law mas to prevent fraud, and to that  end to require all encmzbrances 
upon tangible estates to be registered, that  purchasers and creditors 
might have notice of their existence, nature. and extent. I t  mentions 
"deeds of trust" and "n~ortgages," but it is ilot satisfied hp applying i t  
only to conveyances, which are, t ~ c h n i c a l l ? ~  and in f o r m ,  deeds of trust 
or  mortgages. The intention of the IAcgislature can be fulfilled only by 
including v i th in  the scope of the act all other conveyances which the 
parties intended to hare  the same effect as if they were "deeds of trust" 
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or '(nlortgages" upon their face; i n  other words, were meant to be 
secur i t ies  f o r  money,  and betweeu the parties are hut securities. If the 
construction is to Le ixmoned donri so as to make it turn on the 
word "mortgages," and not iriclude "a pledge," because a pledge is not a 

moltqage, nhy,  for the same reason, mi absolute deed with a 
(325) separate p a r d  agicelne~it tor a recorir eyalicc or ~ederiiption is not 

n l th in  the act, since this is not upon its f ace  a "mortgage," but is 
only held luj a court of equity to be 3 securiry in the natule of a mort- 
gage. ,iccordinply, in the first case that arose under the encumbrance 
registry acts, G7egcii.y v. Z ' c r h i m ,  15 N. C., 50, it  as held that  the 
neces-ary construction of the act of lb20, by which instruinents which in 
thcmselr cs are deeds of trust or mortg:,ges nere  required to be registered 
within six months, v a s  to avoid deeds which nere  intended to be secur- 
ities, but do not plofess upon their face to be so. The Court said: 
"It is not surprising that, ni t l i  the experience of the evils of secret liens 
and p~etended encunibrances, the Legislature should require, when the 
contract, ill its terms, cleates u n  cncutnbrunce,  that notice should be 
given of it, that other persons may klio~v h o ~ v  to deal with the fornier 
omier. Fo r  the like leason, and as a necessary consequence, when 
nothing but a n  c n c u t t ~ b ~ c i n c e  v a s  meant, the parties must frame the 
eridence of their contract accordingly. I11 the former case ( that  is, 
xhere  theie is a mortgage in  form) the encunibrallce is loct, because the 
omlier nil1 not register it. I n  the lxtter ( that  is, ~vhen  upon i t? face 
the deed is absolute) Lecause bv his folly he cannot register it." And 
the Court then added that a case was brought within the act by the 
reserration of anything to the former onner, nhich, if in se r t ed  in a 
deed, nould g i ~ e  him a raluahle interest in the property, whether that 
interest n-as legal or equitable. I t  is  Tery plain that it must in reason 
be eo. There are two kinds of fraud practiced bp means of these encum- 
brances. One is  vhere the former owner remains in posqcssion, using 
and enjoying the estate after he has conreyed it as a security to another, 
arid tlrcreby gains a false credit. Then the Ian. requires that  the convey- 
ance should speak the truth in itself, as to its nature, and also that i t  
should l e  registered in order that  the n o ~ l d  may see for what the encum- 

brance is created. Another is ~vliere the possession passe3 to the 
(326) holder of the encnmbrance. but still learing an interest in the 

fornier owner. Thrn, also, the larv requires that  the conregance 
should speak the truth, and he registered for the purposes of publicity, in 
order that the crrditors of the former oTvner map not be baffled by his ap- 
parent departinq n i th  the property, but take their remedie., legal or equi- 
table, directly against the debtor's remaining in t e re~ t ,  xvhatever i t  may be. 
Fo r  thnt reason, in I I a l combe  v. R a y ,  2 3  S. C., 340, i t  was held that an 
nbaolute deed, intended a t  the time as a mortgage, mas void under the 
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acts of 1820 and 1829, because, if they were not thus held, it  would make 
those acts a dead letter, as parties would have nothing more to do but 
leme out the condition or proviso for redemption, and the whole policy 
of the Legislature would fall to the ground. The language of the case 
is, "If the deed had truly expressed the contract of the parties, the 
mortgagor's creditors would have a plain legal iemedy, under the act of 
1812, against his equity of ~edemption in land, and in eyu i t y  against 
that  i n  chattels; aiid the Legislature, by the acts under consideration, 
intended to provide for those creditors such means of knowledge as would 
enable them to avail themselves pronlptly and cheaply of those renledies. 
Our  dutv is to receive and administer the statutes i n  a sense which will 
secure to the creditor the whole benefit intended for h im;  and we are 
obliged to hold the deed void, because, if allowed to stand, the creditor 
would be in the same condition as if such lams (the registry acts) had 
never passed." I t  is  thus seen that  this Court thought the meaning of 
this act was not to be found out by tying our attention down to the 
words "deeds of trust or  mortgages," but that  those words were used as 
examples or instances of encumbrances, and that the true sense of the 
act edends  to every transaction that  was intended betwcen the parties to 
be an encumbrance. That  is  declared, in so marly words, in f lTewsom V .  

Roles, 23 N.  C., 179. The Court say: "Crregoyj v.  Perk ins  has 
in view those conveyances which, whatever  h e  their  form, are (327) 
intended by the parties as scclirities; upon d i i ch ,  if the instru- 
ment had set forth the true and whole agreement, the property, in view 
of the court of equity, is  deemed to be in  the apparent vendor, though 
liable. as a security. for a sum of money due to the apparent vendee." I n  
other ~vords, that ease treats of transactions "that appear to the world 
to be sales, bnt are, as between the parties, secretly mortgages, o r  in the  
nature  o f  mortgages." All these positions were laid down as the opin- 
ions of the Court, and not of the single judge who spoke for the Court;  
and I believe they mere fully entertained by all the members of the 
Court a t  the time. To show how conip!etely the doctrine mas settled in  
my own mind as the doctrine of the Court, I will take the liberty of 
referring to v-hat T said of i t  in Tl'ornhle v. Bat t l e ,  38 N .  C., 196, in 
using it i n  ilhwtration of the position.. I tllere took. I t  was, '(that as 
the object of the acts of IS20 and IF29  i r  to su11pre.s fraud by compelling 
persons to register encunlbrances, the necesmry corlstiilction of them is 
that  e ? ~ q  encumbra~zce not in writing, and so not cnpakle of registra- 
tion, i s  within the  misclzief o f  Lhc act ,  and made void by it." I am 
aware that  these registry acts have not been favorites of my brother 
Daniel, hccau~e they treat acts and maid them as fraudulent when there 
may not be an  actual or intended f raud;  and in Womhle 11. Batt le  he 
refused to allow any weight to the argument drawn from them against 
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the vendor's or other secret equitable liens. But  the act of 1829 is not 
directed againqt frauds actnally perpetrated, as the St. 13 Eliz. i ~ ,  but 
regards net.; vhich tend to fraud. As it says, it  real17 meail.. "to 
precent  f r a u d  in deeds of trust and mortgages" by making them ~ o i d  in 
the same manner as they nould be by the statute of 1715, if they mere 
actually fraudulent. That  policy of the law a judge ought to further 

and not defeat by any opposite notion of his  om^. Fo r  my own 
(328) purt, honeler ,  I (lccm it a most wise policy to cause encum- 

brances to be published. ,hid in the case 1a.t mentioned J u d g e  
S a s h  qeenia to ha\ e the same l i e n s  of it. He says : "There can be no 
doubt of the policy of the Legislature ill the enactment of this statute of 
1829. I t  n a s  to p t  an end to the mnizy  f rauds  whicll m i g h t  be prac- 
ticed on creditors and ~iurchasers by ~ e c r e t  deeds of trust and mortgages. 
by f~uni.hing a pan\ euient and sure mode in nhich might be discolered 
al l  encumb ,nnces  under nllich an indil-idual held his property." SOW, 
I noultl ~ ~ s k ,  i i  not a 1)lege of a llepro an encumbrance? I f  not a mort- 
gage, i~ it not a ceeurity for debt, and, at all events. a security in  thr 
natrr?~ o f  n mortgayoe' I s  it not, then. within the mischief of the act, 
an?. therefore, to be remedied by so construing the act as to prelent its 
b e i i i ~  evr,decl hy nienns of the use  of a pledge in the place of a mortgage. 
as coatrn-rlistinguished from i t  by an actual conveyance of the chattels? 
I rliink the c a w  T h a w  cited. if thev are to be alloved anv authority 
as adjudications of this Court, dcci-ivelr aliqner those queqtion.; and 
that  the>- as much forbid a wqort to pleJges to evape  the necessity of 
giving notice of thcni by regi\tration aq they do a lesort for  that purpose 
to c20nrer:lnw> abwlute lipon their face. Sei ther  i s  "a ~nortgagc" in 
teilns not aliliearinq ulion itq f:~cc to be 50. But  the m n e  reason ~ h i c h  
indncccl the Lcgi-latni*e to forbid the tal<ing of absolute deeds when a 
icrurity in liatule of a mortgace iq i~itei~rled likerrije forbids the taking 
"a p l ed~c"  in-tclatl of :l ~nortgnse,  if 11r taking the pledge the transaction 
is tq be i n  prim! or unrcci.tcled :~grcemcnt PO as to be kept cecret. I 
cannot lmt c s p i ~ q ~  e~ccc(1ing reqrct at the t h o ~ i ~ h t  that those cases 
d101dc1 be or  errulctl. Imth 1lec:ruw it tend; to ~ n h r e r t  all certaintr  in the 
lax- and 21-0 to  ohitruct a inoct i v  p o h p  of the Legi9l:ltnre. Inclc- 
pendent. l i o ~ ~ e ~  cr. iif the authorit:- nf t h o v  case; and the reasoning on 
nhieli, a; t1ctl:ired in them, the re.olutions ncre  adopted, t hc r  are fully 

w;tni~ied 11;- :~djiidicationi upon other statutes in their naturc 
(329) rcmetlial or for the cnppre4on  of fraud. Take, for esnmple. 

x~liat  L o r d  Colic <a\  in I r r i n ' s  case ,  2 Ecp.. P2, that  i f ,  contrarv 
to St. 27  Eli7.. a\-oidinp. a2 to pnrchascrs. n previouq con\rvance n i t h  
power in the qrantor to re1 o l i ~  i t ,  a man make a deed and reqerve to  
hi:nzelf a poner to rer-oke it x i t h  fhr assrnt  of ano ther ,  it is within the 
qtatute. "for othelriise the good proriqion of the act b r  a small addition 
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-an evil invelltion-would be defeated." So, i t  is a rule of law that  
an appointment is  not a conveyance, and the estate of the appointee 
takes effect as if i t  had been created in the instrument which created the 
power. Yet Lord Hardzuicke, notwithstanding the verbal criticism, held 
that  the execution of a power is a con?;eyance within the meaning of the 
St. 13 Eliz., ch. 5. i n  favor of creditors, although the act uses the terms, 
c t  feoffment, gift, grant, alienation, bargain, and conveyance," ousting 

"appointment," or  any word equivalent to i t  in its restricted sense of 
being the execution of a power. ~l far lhorough  v. Godolphin, 2 Ves., 60. 
Acra f ton  2'. Q u i n c ~ j .  2 Ires., 413, is still more appropriate, because i t  
was a rlccision upon a registry act. -1 deed of appointnlent was made for 
land lying in  a register county, ill pursuance of a power created in  a 
deed not registered, and the appointee was postponed to a mortgage sub- 
sequently made but registered first. 

I t  was contended the act did not apply because those deeds did not eon- 
vey land, but only created a power to appoint, and the appointment. Bu t  
what said the Chaiicellor? "Consider the intent and meaning of the 
act. The  case is clearly n i th in  the mischief. I t  is  said this deed is  not 
to be considered as a separate conveyance, hut only the execution of a 
power. I f  that  construction n7aq to prevail, there wonld be an  end 
of the registry and of the act of Parliament, for by these means secret 
deeds" (not conveying the land, but creating and executing powers over 
i t )  "might be set up to defeat him who had registered. Being a 
conveyance xctually affecting the land, tllough in ~ i r t u e  of a (330) 
proceeding power in  another deed, th i s  is ,  w i t h i n  tlw i t ~ t m t  of the  
statute and common unc l~rs tnnd ing ,  such a n  encumbrance as ought to be 
registered." O n e  would think that  those cases and obserx-ations mere 
sufficient to prove the proper construction of our statute, and that  a 
pledge of specific chattels is n-ithin the ~xoviqions, just as much as a 
mortgage proper. But  I will add some others, that I may omit nothing 
that may serve lo elucidate the point and gire full efficieilcy to this 
raluable statute, if euecutecl i n  the spirit i n  which it was passed. I11 

S a z ~ n d c ~ s  u. F w r i l l ,  23 N. C.. 97, t l ~ t r e  was nn :mtenuptinl marriage 
contract, and the husband frmtdulently reduced it to writing, so as to 
ornit a rnateri:tl p r o ~ i ~ i o t l  in f a ro r  of the v ~ i f e ;  but after the marriage 
a settlement m s  cxecnterl accmding to the original and true agreement. 
Yet the Conrt hrld that  e ~ i d t ~ n c e  of the contract, as f a r  as it differed 
from the ~ ~ r i t t c n  agreement, could not be received in  support of the 
settlenwnt, notwitlistanding the frand on the wife. because it was in 
parol;  for  i t  n7as deemed "a self-evident position that  those agreements 
must be i n  writing, nq in that form alone do they admit of registration" 
-which ceremony the law requires as respects marriage contracts. I t  
might have deen said, then. that  the Legislature knew that  people some- 
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times made rerbal marriage contracts, and, therefore. that  in requiring 
marriage contracts to be registered, 71-ritten ones alone were meant. 
But the answer v a s  that secret encunibranceq, in the form of marriage 
contracts, Jyere the erils i11 r i e~v ,  and in order to prevent them the law 
required the registration of all marriage contracts, and, in so doing, 
required them by implication to be in writing, and made them roid if 
they vere  not. The same reason applies here. Again, in Thoye  7 ; .  

Ricks, 2 1  N. C., 613, a inan contractel for  the purchase of land, and, 
in order to pay for it,  borroned the money, and secured i t  by having the 

land conr eyed by his ~ e n d o r  to the lender of the money, taking 
(331) from tlie latter a written ackno~iledgnient that  the land was but 

a security. The act of 1812 enacts that "the equity of redemp- 
tion in lands pledged or mortgaged7' shall be liable to execution; and it 
was contended that  tlie p~i r (~l~mer 'q  interest waq not snbjcct to esecntion, 
because  here was no '(niortgnpe," and of course he had no "equity of 
redeniption." as the deed was not a formal mortgage. n i t h  an  espress 
prorisioa for defeasance. But riotnithstandinq the policy of selling mch 
interests luider esccution inqtead of a drclee of a court of equity did not 
accord with our r i ens  (as it nercr did. I Eelie~e,  n i t h  those of any 
lawyer n-110 gale  the whject even a little thought). tlie Court held that  
n.e were bound to  ad^ ance the 1)olicy approred bv tlie Legiqlatlirc, and, 
therefolc, that an equity of redemption, raiced by conctruction of the 
coi~r t  of equity, n a s  subject to execution as well as those expressly made 
so by the ternis of a mortgage. This n as so lielrl because '(it is obvious," 
said JurJqe Gaston,  '(that tiic great 1iurpo.e of the enactment was to 
furnish s n  e a w  and expeditions remedy to creditors against debtors who 
held r/.deemahle i n t ~ m t s  a~ tuu77v  o f  7 d u e ;  nlid i t  is equally ohrioua 
that if n c  adopt the na r rox  conctruction contencletl for, every debtor, 
by a digllt change of form, I ~ T '  secure to himself such valuahle interests, 
and p l a ~ c  t l i ~ n i  F e ~ w ~ r l  the oyrration of the statute. Therefore, v e  feel 
b o c ~ d  to hold that ~ ~ l i n t c r c r  :t conrt of equity l~olr!s to be an ecjilitv of 
redemption in 1:incl iq, by force of tlie expreqs legislation, liable to sale 
under esccntiori." I t  v a s  alqo held in Hnr7ison 7 % .  Rnttlc. 16 S. C.. 537. 
that   lien one makes a deed of land in truqt to sell to pay debts the 
resulting trust, though it carinot be sold as a truqt, under the first see- 
tioq of the act of 1"lI". n i a ~  he ~ 1 ~ 1  as mi equitv of redemption, within 
tlie sccaoild ccction. W i y ?  there is no "mortgage." arid that  is tlie 

qtronger because the act in tno  sections diitinguishes betn-een 
(333') "tril.ts7' and "equitic. of rerlrmption." But  the tmsts  there 

spoken of are of a different kind from that lesulting to a debtor, 
on liiq con~erance  ~ p o n  a tr11.t for pamient of debts, and, therefore, 
the differences I c t v w n  thoec trusts arid equities of rederuption did not 
forbid tlie bringing of other t iu\ ts  nitliin the second section of the act, 



N. C.] J U N E  TERM, 1846. 

that were within the reason of it. Therefore, J u d g e  Henderson  said: 
"We cannot distinguish his, the debtor's, right to have the lands again 
after the payment of the debt for which it stood as a s ~ c u r i t y  from an 
equity of redemption. I t  has all the essentials of that right, although 
it wants some of the formal parts. I ts  exemption from sale under a 
fieri fncias is equally an eli l  with the exemption of equities of redemp- 
tion. The mischief is precisely the same, and we, therefore, think it 
within the spirit of the section of the act." This doctrine came under 
review in Pool v.  Glover,  24 X. C., 120, and the Court admitted that 
there mere forcible objections to selling resulting trusts under legal 
executions, but said: "That cannot justify the Court in striving against 
the policy of the Legislature by putting such construction on the statute 
as will virtually repeal it by enabling persons to evade it by the simplest 
contrivance. The question is, What is a mortgage, a i d  what an equity 
of redemption w i t h i n  the  seuse of the  act?  I s  a deed of trust of that 
character Not a reason can be given against selling such a resulting 
trust which would not equally condemn the sale of a proper equity of 
redemption-one arising on "a mortgage" in the most appropriate sense 
of that term. When, therefore, such sale (of a resulting trust) is 
argued against, the fault is found with the policy of the act and not 
with its construction. The construction is unavoidable. The purpost 
of the act is to aid creditors by a sale of a valuable interest of the debtor 
under execution. I t  is remellial and to be construed so as to suppress 
the previous mischief and ad~ance  the remedy. Therefore, the Court 
could not allow the execution to be balked by the liberal impediment, 
that the debtor had not "an equity of redemption," because he 
had not conveyed the land to his creditor with a power to redeem (333)  
it, but had conveyed it to a third person, with power to call for a 
reconveyance upon payment of the same debt before a sale. Such an 
interpretation would be paltering with the sense of the Legislature. 
I n  substance, the debtor has thc same interest in both cases; and, there- 
fore, must be liable in both instances alike." So it seems to me here, 
that a debtor who gives a mortgage on his slave or horse, and he who 
pledges them, has in szrhstnnce the same interest in  ralue and reality, 
though not in form. I n  each case he is the owner of the property; in 
the one case he is so at law; in the other, indeed, he is not at law, but 
he is in equity; and that for the very reason that equity has respect to 
the substance without regard to the form; and in each case the property 
is liable, as a security, to pay a debt to another person. I s  not this, 
then, precisely the case in which the 1,egislaturc intended that an en- 
cumbrance, in u , h a t e w r  form, as ~57as said in N e ~ c s o m  I , .  Roles,  should 
be put into writing and registered in order that the debtor should not, 
on the one hand, hare a false credit, nor, on the other, have an interest 
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of value concealed from his creditors? What matters it to the creditors 
of the owners of the property, or  how can i t  affect the policy which 
called forth these statutes that, as between the parties themselves, there 
may be some slight difference betn-een mortgages and pledges in respect 
of the remedies on them? I t  is of no consequence whatever. I n  either 
case the creditors can hare  their remedy against the property, either as 
the legal or  equitable property of the mortgagor or pawner for their 
satisfaction, if they can ascertain hi? interest; and, therefore, the courts 
ought so to construe the act as to afford the creditor all the light as to 
the debtor's interest which he ~ o u l d  get under the act if the debtor had 

given the security in one of those usual forms which are men- 
(334) tioned in  the act, namely, p deed of trust or  mortgage. I s  i t  

possible that all the anxious legislation "to prevent frauds" by 
encumbrances is to be rendered nugatory "by a slight change of form," 
as was mentioned by J u d g e  Gaston in Thorpe v. Ricks, by calling the 
encumbrance a pledge instead of a mortgage? I f  that  be so, who does 
not see that  debtors will seldom conrey chattels by way of open and 
formal mortgage, hcreafter, but will proceed by ~ ~ e r b a l  pledge, especially 
in those hardest and most oppressive caqes in which the money is  ad- 
vanced upon an  agreement for usurious interest. I t  is to be feared that  
this mould let in a flood of fraud. I t  seems to me, therefore, that  if 
this were a pledge of a specific chattel, it  would be roid under the act of 
1529, as being clearly ~ ~ i t h i n  the mischief; and that  this is the plain 
result of the numerous cases of this act. besides those upon other acts 
of the like kiud. This brings me next to state more part ic~ilarly the 
reason.. why the present case is not n i th in  the act-as I think i t  is not, 
either in resnect of the nords of the act or the mischief. I n  the first 
phce,  the subjects of the conwyances mentioned in  the act are "estates," 
real or personal, which term i n  itself denotes something corporeal. 
But the act is more precise upon this point when i t  comes to designate 
the p lwe for the registration of the deed of tnist  or mortgage, by saying 
that it shall be in the county where "the land lieth," or. in case of 
chattel., the county where "rhe said chattels are situate." I t  is evident, 
therefore. that  the Legislature contemplates a mortgage of chattels as 
well a. of land. Encumbrances upon such propertv are usually called, 
and "in common understanding" are, moltgages or deeds of trust. But  
we do not call an assignment of a bond or a transfer of stock, or a 
parer to trancfer. as securities for debt, nor uwally consider them to be. 
mortgi:er.s or deed3 of trnqt. But I ovn  these reacons ~ o u l d  not satisfy 
my mind if thev qtood alone; for, if the bond or the stock, if unencum- 

bered, o r  if the debtor's interest in it subject to the encumbrance 
(335)  could be rendered liable to the satisfaction of a judgmcnt either 

upon execution or by decree of the court of e q u i t ~ ,  I shol~lrl deem 
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the case within the reaqon of the act, and, therefore, subject to its 
operation. But  debts, stock, and (hoses  i n  nctian generally a1.e not 
applicab!e to the o~vner's debts in either of the waTs I have mentioned, 
nor in any n a y  during the life of the owner, except by his own transfer 
of them. or a legal assigniutnt of them in the cases of bankruptcy o r  
insclvcncy. They arc not goods or chattel?, and as such subject to a 
fieri or  l e v a n  fncins; and there is no instance that I am aware of, 
except o x ,  i11 England, in which the conrt of equity has laid hold of 
them for the satisfaction of judgments, for they are not equitable 
propertv, but a r r  legal rights. I n  the administration of a dead man's 
estate the court of equitv eontro!~ interests of this kind as part of the 
fund which the pscwter is :~c.eount:~Lle for as trustee; and when the lam 
undertakes to discharge a dettor  from his debts by taking his property 
for the benefit of his creditors it provides for an  assignment of these as 
of other interests. Being in  their nature legal rights, equity leares 
it to the lax? to disposc of them; and no method has as yet been provided 
for that  1mrpo:e but that of taking rsewtion against the body, and 
thereby inducing the owner to pass them hg  his contract in satisfaction 
of the p:irticnlar debt. or  to currender them as a bankrupt or insolvent 
for the Lenefit of all his creditois. The conrt of equity deems that  an 
ndequate remedy, and, therefore, sees no necessity for coming in aid of 
the l av .  The esceptien to nliich I :~llucle is that established in Edge11 
7). Bcx,*ie, 3 ,\+lc.. 332 ; and that proceeds on the T e m  special ground that 
the person of the tlcbtor who had been discharged under the incolrent 
debtor'c: act 1 ~ 1 - a ;  protected against a cn. sn. bv the act of Parliament 
~vhich at the wme time mad? his future effects liable for the debt. E r e n  
that case has been qne4oned by high authority-that of the 
Cowt  of E s c h e q u e ~  in Ot lev  1 ) .  T,incs, 7 Price, 2 i 4 .  Though (336) 
questioned, it n a s  not overruled, and it ccenls to me to be good 
law;  and thic Court acted on it in B Y O I U I  7%. Lonq. 2 2  S. C., 139, because, 
in those cnses, the law intended the debtor's cffeots to be anmerable 
for the debt, and there ~ v a s  ilo possible wwe i l~ j  at l an ,  a,: the 1 o lv was 
protected. and the m l v  propertv he had was not tangible. That  view 
is entitlpd to tll? more respect bccauce it is  taken by Lord Reclcsdnle, 
who ctateq that as a proper case for the conrt of chancery to exerciqe 
its extraordinary jnriqdiction b~ enforcing a judgment against the 
debtor'r legal effects. N i t .  Plead.. 115. Excrpt that case of "very 
particnlor circnm~tmlces." as C h i ~ f  Rnron  Richnrcls cal'ed it, I have 
met \ ~ i t l ~  no othcr in Eneland in which the c~erlitor succeeded in q t t i n g  
the court of chancerv to interpoce. I n  Dundas  7'. Dutens ,  1 Ves., ,Tr., 
196, Lord Tiiurlolc* asked if there was anv case vhere a man having 
stock in his o~vn  name had Leen sued for the purpoce of haring i t  ap- 
plied to satisfy creditors? H e  said: "Those things, such as stock, 
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debts, etc., being choses in action, are not liable. They could not be 
taken on a lecari  facias. It  is quite new to me t l ~ a t  this Court can 
touch it. I ha re  not heard of such a thing." Lord  E ldon ,  i n  X a n t e s  V .  

Corroclc, 9 Ves., 183, held that  equity could not attach stock or choses in 
action on which there v a s  no lien for the payment of debts. And in 
R i d e r  v. l i idcler,  10 Tes., 360, he repeated that "I t  is  clear, stock cannot 
be attached in the life of the party." H e  added: "Such was the lan- 
guage of Lord Thurlozv in n l l n d a s  c. Dirtens, and also in the case of Sir  
Alexander Leith, when a bill was filed to t ry  ~vhether this Court ~ o u l d  
give execution in aid of the infirmities of the law, and it was held there 
was no jurisdiction." I n  Gaillazicl v. Es tc ick ,  1 h s t r . ,  361, upon 
Dundas  v. Dutens ,  1 Ves., J r . ,  196, being referred to, C'hief B a r o n  
X c D o n a l d  said that he remembered applying, on behalf of the Crown, 

to have the assistance of equity in aid of an extent to get a t  stock 
(337) i n  the funds, and il was rejected. Finally, Ot ley  v. Lines ,  

already mentioned, occurred in  1519. and was decided on demur- 
rer, and seems to hare  settIed it to be the lam of England that  debts or 
any choses in action cannot be applied bv the court of equity to the 
payment of debts. I n  some of the States of this country I am aware 
that it has been provided by statute, and in others judicially decided, 
that thep m a F  But there has been no decision to that  effect in our 
courts, nor interposition as yet of the Legislature; and I cannot make 
the precedent. 

Being brought to this conclusion, i t  follons that  if there had been 
here the most formal assignment of the ztock executed and registered, it 
would hare  a ~ a i l e d  the creditor nothing. Consecjuent1~-, he could suffer 
no prejudice by the omission to make or register such an  instrument; 
and the case is not within t l~ t .  acts requiring registry of incun~brances 
as the means of preventing fraud. I t  has also material m i g h t  with me 
that the banks in  this State and in alniost all others  ha^-e been in the 
habit of taking pledges of their ovm and other stocks as securities for 
loan.., and they h a w  never thought of registering them-at least, not in 
this State;  and lye know that our banks have been generally under the 
management of able lavyers and other a c t i ~ e  and thorough inell of 
business. 

On tnking assignments of bonds arid other negotiable instruments. as 
securities, I be l i e~e ,  too. the u n i ~ e r d  course has been to take them by 
indorscincnt and delivery of the inqtrument. and i ~ o t  by deed of trust 
or other  instmment to be ~.egistwed. When debts due or1 account., or 
other choqes not assignable a t  la~x-. are taken a3 secu~.ities. deeds are 
taken generall-. it is t rue:  but that  n-odd be thc cace as evidence of the 
assignments and the usual mode of malting them beforc the registry act. 
I beliere that, 71-hen taken. thep are commoi~ly r~g i s t e red :  for 
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the? generally include other things, as land or specific chattels, (338) 
which render i t  necessary; and if they did not, they would prob- 
ably be registered from habit. But  the universal course with respect 
to negotiable securities is to transfer them to the creditor or one for him 
by indorsement, ~ h i c h  is never registered; and that sho~vs the sense in 
which the act has been received by the profession and the people gen- 
erally from the time of its passage. Upon this ground, therefore, that  
this is  not merely a pledge, but that  it is a pledge of stock, I think the 
judgment should be 

FER OURIALI. Affirmed. 

Cited:  B a r r e t t  v. Cole,  49 N. C., 41; O w e n s  v. K i n s e y ,  52 N. C., 247; 
Tt'allston v. Braszvell, 54 N. C'., 141; Bulton v. Far inho l t ,  86 X. C., 265; 
N a y o  v. S t a t o n ,  137 N.  C., 678; B a l l - T h r a s h  r .  J I cCormick ,  162 N .  C., 
474. 

JOHN JOSES l o  THE USE OF G. W. BROWS v. PENIL GILREATH ET AL. 

1. Courts of law in this State only recognize the  legal  claimant in a suit, and 
will not permit a set-off to be introduced against one who is alleged to 
have an equitable assignment of the claim. 

2. Where a suit is brought by A. against B. and C., a claim by B. alone against 
A. will not be allowed to be set-off. 

,~PPEAT, from HENZIEKSON Fall  Term, 1846; B ~ i l e y ,  J .  
Deht on a bond for $239, givcn by the defendant to the plaintiff. 

Pleas, payment and set-off. On the trial the deferidants prored that the 
defendant Justice csecutcd the bond as surety for the other defendant. 
h d  they offcred to prole, further, that the plaintiff had assigned the 
bond, n ithout iltdorsenient, to one Rro~vn,  and that this suit v a s  brought 
for Broml's benefit, and that Bronn  n-ns indebted to Gilreath, the prim 
cipal debtor in this action, by promissory note made by Brown to Gil- 
reath. But  the court excluded the eridence thus offcred, and there were 
a verdict and judgment for the plaintiff, and the defendant ap- 
pealed. (339) 

A ~ E T I J  for p la in t i f f .  
S o  co?rnsel for d r f e n d a n t .  

RUFFIX, C. J. I t  T T ~ S  proper enough to receive the eridence that Jus- 
tice was the surety of Gilreath, so as to give the surety the benefit of the 
act of 1826 by having the property of the principal seized and sold be- 
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fore that  of the surety. But  the evidence was con~petent to no other 
purpose, and all the other evidence n a s  properly rejected. The courts 
of this State ha l e  steadfastly refused, for a great many years back, to 
look, upon any equitable principles, to the interests, rights, or dutiej of 
any persons but the palties of record. I f  the rights of one of the parties, 
or against one of them, depend on equities, i t  has been thought safeqt 
and most legal to leave those persons to their redress in the court of 
equity, in ~ ~ h i c h  the redress will be duly and by a regular proceeding 
administered. Joncs  T. Blicl~Zeclge, 4 N.  C., 342. Fo r  that  reason 
Bronn's note was not a set-off in this action. 

But  if E ro~vn  had been the indorsee of this bond, and as such the 
plaintiff in this action, his promissory note to Gilreath, one of the de- 
ftndants, mould not be a set-off. Bank 1 % .  Arms t rong ,  15 N .  C., 519. 
How can i t  be told that  Bron7n has not a separate demand against Gil- 
reath, which he has held up  to counterbalance his on-n note to him, and 
vchich, possibly, he might lose if Gilreath, instead of settling those sepa- 
rate debts against each other, were a t  liberty to use the notes to himielf 
in bar of this joint action against him and Justice? The .case does not 
come within the description of the statute, namely, nhere there are 
mutual debts subsisting betvieen the parties of the action. 

PEE CURIAAI. No error. 

Ci ted:  Tl'alto~z v. Mcliesson,  64 S.  C., 154; S loan  v. ;ZIcDozuell, 71  
N. C., 365. 

Where upon a trial for fornication or adultery one party is found guilty and 
the other not guilty, no judgment can be rendered against the former. 

APPEAL from ROBESON sp r ing  Term, 1546; nick, J .  
The two defendants, a man and woman, were indicted for committing 

the crime of fornication, by bedding and cohabiting together without be- 
ing married. They pleaded not guilty, and were put on their trial to- 
gether, and the jury found I\Iainor guilty and Wil!ies not guilty. Upon 
the motion of the defendant, Uainoi*, the judgment was arrested, and the 
solicitor appealed. 

A t t o ~ n e y - G e n e r a l  for t h e  S ta te .  
T o  counsel in th i s  Cour t  for t h e  defendant .  

RUFFIX, C. J. The Court holds that  after the acquittal of one of the 
defendants there could be no judgment against the other. The crime 



charged on those persons could not be committed but by both of them, 
and upon a verdict, that  one of them was not guilty, i t  appears con- 
clusively that  the other could not be. I t  is  exactly like the cases of riots, 
conspiracies, and principal and accessory, which we find in the books. 
Rex v. Sudburg, Ld. Ray., 484; Salk., 493; S. v. Tom, 13  N. C., 569. 
The farthest the courts have gone is to allow one of the parties to be 
tried by himself and convicted, and then judgment is  given against t ha t  
party, because, as to him, the guilt of the other party is found as well 
as his  own. But  when the one has been previously tried or acquitted, 
or  when both are tried together and the verdict is  for one, the other can- 
not be found guilty, for he cannot be guilty, since a joint act is indis- 
pensable to the crime in either, and the record affirms that  there mas no  
such joint act. 

PER CURIAN. Affirmed. (341) 

Cited: 8. v. Purharn, 50 N. C., 417; 8. u. Ludwiclc, 61 N. C., 405; 
8. v. Gardner, 84 N. C., 734; S. v. Rinel~ar t ,  106 N. C., 789. 

Overruled: S. tl. Czitskall, 109 N. C., 767, 768, 770, 771, 772; S. v. 
Simpson, 133 N. C., 679. 

N. C.] J U N E  TERM, 1846. 

GRANT v. WILLIAMS. 

SARAH GRAKT, ADXI~YISTKATK~Y, ETC., V. JAMES WILLIAMS. 

1. Where a person had agreed to purchase a horse, which was delivered to him 
and was to be his when he paid the full price, and he died before he com- 
pleted the payment, this was a bailment coupled with an interest, which, 
on his death, vested in his personal representative. 

2. Goods of a deceased person in the hands of an executor de sola tort cannot 
be taken in execution for the personal debts of such executor, no more 
than in the case of a rightful executor or administrator. 

APPEAL from DUPLIN Spring Term, 1846 ; Manly, J. 
Trover for a horse. John Farr ier  had been the owner of the horse in 

question, and sold him to Rezekiah Grant, the plaintiff's intestate, upon 
an  agreement that he should be the property of Grant upon the full pay- 
ment of the purchase money. At  the time of Grant's death $250 of the 
agreed price was still unpaid, but Farrier, who was a witness in the case, 
stated that  he considered the horse as Grant's property a t  the time of 
his death. The widow, the present plaintiff, after the death of her hus- 
band, continued or took into her possession the horse, and kept him for  
twelve months. During this time an  execution against her for her own 
debt was levied upon the horse, and a t  the sale the defendant became the 
purchaser. The  plaintiff, who was present, forbade the sale and ex- 
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plained to the company that the horse belonged not to her, but to 
(342) the estate of her husband. She subsequently mas duly appointed 

administratrix on the estate of Hezekiah Grant, and brought 
this action. 

Under the charge of the presiding judge the jury rendered a verdict 
for the plaintiff. A new tr ial  was asked for upon three grounds: first, 
that IIezekiah Grant mas a mere bailee of the horse, and no right 
of property vested in his representative; second, that  at the time of the 
conversion the plaintiff was an executrix in her own wrong of her hns- 
hand, and the property in  her hands was liable to the payment of her 
debts; and, third, the plaiiltiff, by her acts and claims in respect to this 
property, is estopped from claiming in any other right. 

The presiding judge decided all these points against the defendant, 
discharged the rule for a neTv trial, and gave judgment for the plaintiff, 
from which judgment the defendant appealed. 

L). Reid for p l a i n t i f .  
W a r r e n  Winslolo f o r  de f endan t .  

NASX, J. We concur ~ ~ i t h  his Honor in his opinion upon each of 
those noints. From the evidence in  the case the horse was not bailed to 
Grant ;  the right of property n a s  in him by virtue of the contract. 
,lltliough a t  the time of his death the whole of the purchase money was 
not paid, yet from the declarations of Farr ier  i t  is evident he had aban- 
doned and given up any lieu n hich he might have had on the horse, and - - 
that it belo&d to Grant. I f ,  hovever, Grant  was but a bailee, it  was 
a bailment coupled with an  interest, ~vhich  passed, upon his death, to 
his personal representatives. I t  cannot be necessary to cite authorities 
to prove that  the goods of a deceased person cannot be taken in  execu- 
tion to satisfy the debts of h i i  representative ~vhi le  i n  his hands as such 
repreqentatire. I f  it  were, X t L e o t l  I > .  D ~ u n l m o n d ,  17 Ves., etc., and 

Sat terzchi te  e. Carson .  2 5  S. C.. 549. would be sufficient. I n  the 
(343) latter the Court do not so much decide the question as recognize 

it as established l a~v .  And, indeed, i t  has  not been, in the argu- 
lller~t here, denied; but while it is admitted, i t  is said that the principle 
is  true only as respects rightful executors, and does not extend to execu- 
tors in their own wrong. 111 other words, the shield vhich the law throws 
around the property of the deceased, ~ ~ h i l e  in the hands of him who has 
taken it into possession by permission of the law and under its sanction, 
is withdrawn when in the hands of a freebooter, who has taken them not 
only without the sanction of the 1hw hut in defiance of its authority. 
The cases to which our attention has been d r a w l  upon this point do not 
sustain the argument. With one exception, they are all cases of rightful 
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administrations. The one in 1 Sal., 293, TT71titehnll e. Squiws, as re- 
ported by him, is in point. The deceased had put a horse into tlie pos- 
session of the defendant to agist, and, after his death, the plaintiff had 
promised the defendant to bury him, and in part p a p e n t  of his bill 
agreed he should keep the horse. Subsecluent1~-, he took letters of ad- 
minictration upon the estate of the dece:lqed, and brought the actiou ill 
trover to recorer the value of the horse. Tlic.majority of the Court de- 
cided tlie plaintiff could not recorer, but Lord IIolt differed with them. 
S o  reason is giren in S"alkelc1 for tlie judgment of the majority, but in 
Carthew, 108, it  n7as held that the defe~ldant xvas guilty of a ~ i ~ o n g f u l  
act in keeping possession of the horse, and had thereby made himself 
executor in his own wrong, and that  the plaintiff, by aisenting to his 
so doing, n a s  a pa~t iccps  crinlinis, and was riot at liberty to take the 
property from him. The opinion of Lord IIolt is sustained by the whole 
Court in Xountford c. Gibson, 4 East, -141. But tlie case before us is 
essentially different. Here the plairitiff ilerer did assent to tlie sale or 
agree the defendant slionld take possession of tllr horse. On the con- 
trary, she forbade the sale. Se was in no wrong in that particu- 
lar. And i t  is further to be remarked that the claim of the de- (344) 
fendant mas for a debt which the plaintiff, as the rightful admin- 
istrator, n-ould hare been compelled to pay-being for the burial of the 
intestate. I t  was said by Lord Ellrnboro~rglr, in Illo~r,ltford 7%. Gibson, 
that Lord IIo7t's opinion was founded upon the fact that the plaintiff 
had been guilt. of but a single act, not done in the character of an 
executor, and, therefore, he was not mi executor in his 0n.n wrong. The 
defendant's counsel urges that  the long continued possession and use of 
the horse by the plaintiff in this case constituted her an executrix in her 
own wrong, and thereby subjected the property to her debts. Here, too. 
the cases referred to are those of r igh t fd  executors or rightful adminis- 
trators. I n  Quick  21. Staims,  1 Bos. & Pul., 293, the wife of the plain- 
tiff had been the widow of XcPhersori, and his executrix. She took 
powekon  of the goods in question arid uscd thein as her own for three 
months; she then married Quick and delivered oTer tlie goods to h im;  
they \\ere executed and sold for his debt, and tlie action v a s  brought to 
rccorer them back. The Court decidcd tlie action could not be sustaiiied, 
because the plaintiff, Xrq. Quick, had committed a clcar drrastaz~it in 
delivering the goods to her second hlisballd after u s i ~ ~ g  them herself 
three months as her own. I n  remarking on this case, our object is to 
show i t  does not apply to the one we are considering, but not for the 
purpose of sailctionirig the doctrine it containq. I n  Gaskill I ? .  JInrshall, 
1 No. ti Rob., 132. and also reported in 5 C. & R., 31. 24 E. C. L., Lord 
T ~ d c r d e n  ruled that  an administrator who had taken possession of 
goods of the intestate and used them in the house of the intestate for 



I N  THE SUPREME COURT. 

three nlonths might, as administrator, maintain trespass against the 
sheriff for seizing and, after notice, selling them under an execution for 
the administrator's own debt. This case is cited and approved by Lord 

Deuirzan in delivering the opinion of the Court in Fenuick  v. 
(315 )  Laywick, 2 ddol.  85 Ellis, 43 E. C. L., 590. His  lordship observes : 

"In that  case, it is  true, he (Lord Tenterden) is repo7ted to have 
said if the plaintiff had been in possession of the goods a cery lo~lg time 
i t  might have been otherwise." What length of time will suffice to have 
that  effect is not stated. And it may safely be laid down that no length 
of posses~ion and use of the property of a deccaied person by his per- 
sonal representatire, and which is not inco~i is tent  ~ v i t h  the trust by 
vhich he holds it, will subject the property to be sold under execution 
for the debts of the executor. I n  F ~ n z ~ i c l ;  1'. L a y r i c k ,  just referred to, 
Lo,d Denwan, in reruarking upon the length of time the goods had been 
in possession of the defendant, says: "Here the possession has been 
long, but then i t  is a possesion consistent wit11 the will and necessary to 
the trusts reposed." That, it  is true, was not the case of the sale of an 
intestate's or testator's property to pay the debt of his representatives; 
but he considers the principles as the same. I f  such be the law as regard3 
a rightful executor or adniinistrator, upon what sound principles can it 
be said that  it is different x i t h  an officious and tortious intermeddler? 
A rightful executor may sell the personal property of his testator; the 
legal title is in him, and the bona f d e  purchaser will acquire a good 
title: and this notwithstanding a misapplication of the purchase money 
by the executor in the payment of his own debt. Not so with an executor 
in his own wrong; he cannot, as against the rightful executor, pass a 
good title by sale except in making such payment as n rightful executor 
might be compelled to make. And yet, it  is coriteitded, the same prop- 
erty may be taken by execution to satisfy his individual debts. This 
cannot be so. I t  is directly in the teeth of Sattei u ' l~ i t e  c .  Curson, 25 
N.  C., 549, and Il'hite z.. Ray, 26 N .  C., 34. I n  the former it was decided 

that  whatever dcubts might have rested on the question as it re- 
(346 )  spected a full executorship, it  could never have been supposed 

that  the testator's goods could be taken for the debt of an admin- 
istrator prndpntp l i t e ;  and thiq brcause such an  administrator has the 
right only to take care of the goods. Bu t  the lazri gives to the executor 
de so?2 t o ~ t  no such right. I s  it possible a principle can be sanctioned 
nhereby the estate of a deceased person is rendered less secure in the 
hands of an intruder than in those of him who is in the rightful po;ses- 
sion of i t ?  I t  cannot be. I t  would be offering a premium to fraud a n d  
violence, inconsisent with the good order and justice of the country. But  
White z.. R a y  fully anmers  the question. I n  substance, i t  is the same 
with the one we are now considering. Upon the death of Pierce Roberts. 
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his wife and children took possession of his personal property. The 
widow married Oliver, who lived with them and used the property for ten 
o r  twelve years as his own. The defendai~t, a constable, levied an execu- 
tion, which he held against Oliver for his ir~dividual debt, upon the 
horse sued for. Administration mas then granted to the plaintiff, who 
brought the action in trover for the conversion. T l ~ e  Court decided that - 
the possession of the nest of kin, though for such a length of time, where 
there was no personal representnti~ e of the deceased, gave them no legal 
title; and they acquired no such interest in the lmrse as was liable to 
execution for their debts, and that  an administration granted after that  
lapse of time from the death of the intestate vested in the administrator 
the legal title, and he could recover. 111 that case, as in this, the long 
continued possession of Oliver and his use of the property were urged as 
a fraud upon his creditors; but i t  was held that did not divest the ad; 
ministrator of his legal title or  prevent him from recovering. The o d y  
difference between that  case and the present is  that  i n  the one me are 
now considering the plaintiff is the individual who was in possession of 
the horse and for whose debt i t  was sold; in the former, the ad- 
ministration had been granted to a third person. That  surely (347) 
can make no difference; i t  is the right which appertains to the 
office of representative of the person who fills i t  that supports the action. 
And this is an  answer to the lnst objection of the defendant. The doc- 
tr ine of estoppel does not arise in the case ; the plair~tiff does not sue in 
her own right, but in auter tlroit. Fox ?;. Fisher, 3 Barn. & Ald., 243, 
has no application to the present case. That  arose under the bankrupt 
act of 21 James I., whereby all the property ill the possession, order, and 
disposition of the bankrupt p a s  into the hands of his assignee. The 
bankrupt was in the possessioil of the goods of the deceased a t  the time 
of her bankruptcy, and a creditor of the deceased was appointed admin- 
istrator, and brought the action a g ~ i n s t  the assignee, and judzment was 
given for the defendant upon the wording of the statute. But for the 
statute the defendant mould have been entitled to recover. 

I'ER CCRIAM. No error. 

THE STATE T O  THE USE O F  ROBESON COUNTY V. NEIL McALPIN ET AL. 

1. Under our statutes a second action may be b rou~h t  on a sheriff's bond for 
money which he holds as county trustee, by any person who is injured 
thereby, tolies quoties, until the genalty is exhausted. 

2. But the party injured may, if he prefers it, recover what is due to him by 
a sc i re  facias on the first judgment, ~e t t i ng  forth other breaches. 

APPEAT, from ROBESON Spring Term, 1846 ; Pearson, J .  
The case is stated in the opinion delivered in this Court. 

251 
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(348) Strange for plaintif?'. 
John TVinsloii,, TT'arren Tl'insluu , a n d  D. Reid for d e f ~ n d a n t .  

SASH, J. This was an action of debt upoil a sheriff's bond. On the 
trial below sereral objections nere  raised to the plaintiff's recovery. Ru t  
a single one has been sent to us, and so much of the case agrerd 1%-ill be 
stated as is necessary to present it. I n  1831 the Legiqlaturc, by a pri- 
vate act, authorized the county couit of Robeson, n i t h  otlieri, to abolish 
the office of county trnqtee and, in such case, devolving upon the sheriff 
of such county all the duties of such office. Under this act the bond was 
giren on vhich this action is brought. After the inititution of tliis suit 
an action n a s  brought on the same bond, a t  the relation of one Daries, 
viho v a s  chairman of the board of coillnlissioners for coiiii~lon sclioolq in 
tlie courity of Robeson, against the precent dcfcndants, and a recovery 
made to the amount of the monev in tlie l l a n d ~  of the defendant bIc- 
Alpin due to that fund, nhich d id  not exhaust the penalty of the bond. 
The judgment in that caie was pleaded by the defendniits in this as a 
plea siilce the last continuance. The jury found a verdict for the plain- 
tiff, and his Honor being of opinion he could not recover, it  n as set aside 
snd a nonsuit entered. I n  this ol~inion we do not concur. II is  Honor 
decided that the former judgment was a bar because, taking this to be 
an official bond, there wis  no provisioii by statute applicable to it author- 
izing a second to be brought. TTe do not agree with hi. Honor. T e  do 
not consider the judgment recorered by navies a bar to this action, even 
if i t  had been obtained prior to its iustitution and duly pleaded. I n  as- 
signing his reason, his Honor says: '(The act in relation to official 

bonds contains a general prorisioli for  the i~istitution of quit,, by 
(349) the persons injured, in the name of the State, without any 

assignrnent thereon. Rev. Stat., ch. 51, see. 1. Bu t  there is  no 
general provi~ion authorizing a second action. This provision is made 
specially in the several acts relating to the bonds of constables. county 
trustees, and the bonds of sheriffs for  execution of process, collec- 
tion of money, etc.; but the act relating to bonds of sheriffs for the 
collection of county taxes contains no such proviGon (cli. 25, see. 3 ) .  
The private act of '31 contains no such provision iu relation to the new 
sort of bond therein preqcribed to be taken." 

We are not certain TTe entirely understand his Honor. The act of 
1777, Rer.  Stat., ch. 109, see. 13, in prescribing the form of the bond to 
be giren by the sheriff for the faithful discharge of his duties in office, 
which is the one referred to in the opinion as given for the execution of 
process, collection of moneys, etc., contains the provision, "that no such 
bond shall become void upon the first recorery, but may be put in suit 
and prosecuted from time to time." etc. S o w ,  this provision i n  ha.c 
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verba is contained in  none of the other acts. Bu t  yet they contain 
words which, i n  our opinion, are equiralent. Thus, in the act i n  relation 
to official bonds the words are :  Y4ny person or persons injured may in- 
stitute a suit or  suits," etc. So that  of 1818, Rev. Stat., ch. 24, see. 7, 
directing the bonds comtables shall give, authorizes s u i t s  to be brought 
and remedy to be had, and "under the same rules, regulations, and re- 
strictions as suits may be brought and remedies had upon the official 
bonds of sheriffs," etc. h similar provision is  made as respects the 
bonds of county trustees, Rer.  Stat., ch. 29, sec. 3. I t  declares a suit 
may be brought on said bonds and recoveries had under precisely the 
same circumstances as constables' bonds. The language is  the same. We 
hold, then, that  under these rarious acts a second suit may be brought 
on the official bonds of these rarious officers, although the language is 
not the same as in  the bonds of the sheriff, for the faithful discharge of 
his official duties. And this appears to be the opinion of his 
Honor mho tried the cause. But the opinion proceeds that  there (350) 
is no such prevision in  the act relating to the sheriff's bond for 
the collection of the county and poor tax, nor in the private act of 1831 
under which the bond now sued for was taken. Upon examination it 
will be found that  the same principle is held in view by the Legislature 
in  each of these acts. Section 3 of the act of '98, Rev. Stat., ch. 28, see. 
3, to which his Honor refers, contains no such provision. Section 23, 
however, authorizes the several county courts to appoint a finance com- 
mittee for their respective counties, and section 30 enlpowers the rom- 
illittee '(to i i~st i tute s u i t  for the recovery of all moneys due tho county 
from any person liable to account for them-which said suit or  suits 
shall be brought," ctc. I t  may be said this prorision throws no light on 
the subject, as  different persons might be indebted to the county. This 
is t rue ;  different persons nmy be so indebted, but the same officers might 
be indebted to the couuty for different s u u ~ s  of money, as applicable and 
appropriated to the different funds-as in the case of the county trustee. 
The words, me think, arc sufficiently comprehensire to embrace the latter 
case as well as the fornier. The private act is, however, very explicit, 
and leaves no doubt, we think, on tho question. This act authorizes the 
sereral coul~ty courts in the State to abolish the offices of cou~ity trustee 
and treasurer of public buildinp,  and ill that cZ:~scx derolvcs 11pon the 
sheriff all their duticls a i d  responsibilities as to the collection of nloileyi 
and their disbursement. After l)rescribing tllc coiiclitious of the bond 
so to be given under that  act by the sheriff, i t  provides in  section 3, 
<( that where i t  is found necessary to bring su i t s  in the rlame of the county 
trustee or treasurer of public buildings, such s u i t  or su i t s  may be 
brought," etc. We think this clause sufficiently plain. The sheriff 
retains in his llands all the funds which formerly he was required 
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(351) to pay over to the county trustee, and he holds them to be dis- 
bursed as that officer did. Their funds are raised for separate 

and distinct purposes, and are in fact the products of different taxes laid 
by the county court, and to be paid out by the sheriff to different and 
distinct persons, according to the order of the court. This the lam- 
makers knew, and have, therefore, adopted, in the section we are com- 
menting on, a phraseology which recognizes the bringing of more than 
one action on the bond of different persons, and the existence of such 
actions a t  the same time. I f  in an action brought by any one authorized 
to sue, the penalty of the bond is exhausted, and another action should 
then be brought upon it, the first judginellt might be pleaded in bar, set- 
ting forth the facts. I f  pleaded since the last continuance, i t  can only 
act as a bar to the further prosecution of the suit. We think, therefore, 
his Honor erred in hold in^ that the judgment of Davies v a s  a bar to 
the plaintiff's action. On the contrary, v e  are of opinion that  undrr  our 
statutes a second action, such as this, may be brought on a sheriff's bond 
for money nhich he holds as county truitee, by any person v h o  is in- 
jured thereby, t o t i e s  quot ics ,  until the penalty is exhausted. But n-e are 
also of opinion that the parties aggriered may avail themse1~-es of the 
provisions of the statute of Ti l l iam,  and recover what is due them by 
sci. f a .  on the first judgment, setting forth other breaches. They have 
an option nhich course to pursue. , 

This is a case agreed, and TX-e should not hesitate, under the view v e  
hare  taken of it, to render judgment for the plaintiff; but this we can- 
not do without great injustice to the deferidant. According to the record, 
the jury found a wrdic t  for the plaintiffa, and assessed their damages for 
the breach assigned to $1,000. The case then states that the balance due 
from the defendant XcAlpin, in Septeinbcr, 1841, as ascertained by n 
settlement betveen hini and the relators in this action was $693. I t  then 

further shows that after allowing the defendants the amount of the 
(352) Daries judgment, ~vhich he had paid, and also other payments, 

that  the balance v a s  $200. T e  regret the judgment mas not SO 

taken as to enaklp this Court now to act finally in  the matter. As it is, 
the judgment is rerersed. 

PER CITIAX. T7enire de  noco .  

J O H N  McKAY v. BENJAMIN WOODLE. 

1. Where a n  acticn is  brought for a penalty imposed by a statute,  or actions 
a r e  brought founded on r ights  created by a s ta tu te ,  and for which there  
was no  action a t  common law, t he  declaration, l ike a n  indictment,  mus t  
be tramed on the  s ta tu te  or statutes,  s ta t ing  not onlv the  circumstances 
neceFsarp to br ing  the  case within the  meaning of the  act, but  also ex- 
pressly counting on it. 
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2. But this rule does not embrace the case where a statute i s  simply remedial, 
giving an easier or cumulative remedy fcr a wrong for which there was a 
remedy a t  the common law. 

3. Therefore, in an action for xorrying, maiming, and killing the hogs of the 
plaintiff while trespassing on the inclosed grounds of the  defendant, the 
same not having a sufficient fence, according to the act of 1731, Rev. Stat., 
ch. 48, i t  was not a sufficient objection to the action that the declaration 
did not refer to the statute, for the plaintiff had a remedy a t  common law. 

4. Although the inclosed land within the bounds of which this trespass was 
alleged to be committed belong to more than one person, yet the actual 
perpetrators of the act are, even under our act of Assembly, individually 
liable. 

APPEAL from CU~IBERLAXD Spring Term, 1846; Dick, J .  
  he questions presented to this Court are stated in the opinion deliv- 

ered by the Court. 

St? ange for p l a i n t i f .  
D. Reid a n d  XcRae for d e f e n d a n t .  

RUFFIS, C. J .  This is a proceeding to recover damages for (353) 
unreasonally ~vorrging, maiming, and killing the hogs of the 
plaintiff while trespassing on the inclosed ground of the defendant, the 
same not haring a sufficient fence. It n a s  conlmenced by complaint be- 
fore a justice of the peace according to the act of 1831, Rer. Stat., ch. 
48, and he, together with two freeholder$, r iened and examined the fence 
of the defendant and adjudged i t  to be insufficient, and assessed the dam- 
ages to $20. For  that sum the justice rendered judgment, and the de- 
fendant appealed to the county court, and then to the Superior Court, 
and to this Court. On the trial, on not guilty pleaded, the defendant 
gave e~ idence  tliat the grounds 011 nhich  the plaintiff's hogs t repas ied  
and m r e  killed Tvere ovned and c u l t i ~  ated by another person and hini- 
sd f  jointly, and insiqted, therefore, that  this remedy did not lie. The 
court, howerer, instructed the jury that, not~vithstanding that objection, 
the plaintiff might recorer. I n  that opinion this Court concurs. The 
defendant, though not the scle proprietor of the field, was the solc per. 
petrator of the injury to the plnintiff. But eren that is not pssetitial to 
the plaintiff's reined?; for, if the other tenant had united in the wrong, 
the defendant would be liable by himself upon the ground that  t o i t  
fcasors are jointly alid severally ansmrab l (~ .  Thr defendmt objected 
further tliat the plaint v a s  substantiallv defectire. inasmuch as it does 
expressly lefer to the statute ~rliicli gires this remedy. I t  is agreed that  
in actions for penalties imposcd bv statute, and other actions founded on 
rights created bv statntc, and for nhich,  conscqnently, t l~cre  lvas no 
action at Ian-. the declaration, like an indictment. must be framed on 
the statute or statutes, stating not only the circunistances necessary t o  
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bring the case v-itliin the i n e a ~ i i n g  of the act, but also expresily counting 
on it. B u t  we beliere the rule extends no far ther ,  and  does not elilbrace 
the  case i n  n hich a statute i s  simply reiiledial, giving a n  ea3ier o r  cuinu- 

latiye remedy f o r  a wrong f o r  which there was a n  action a t  the 
(353) coinnlon l a n .  I t  is  true, the  di*tiaction has  not been always 

obserred i n  practice. B u t  pleaders often introduce unnecessary 
allegations f r o m  abundance of cautioli;  arid n e  do not find the distinc- 
tion a n y n  liere judicial17 denied. Declarations on statutes, af ter  allegilig 
the facts  nh ich ,  accordi i~g to the statutes, gire  the  r ight  to  the plaintiff, 
usually add, "by lneans nhereof ,  and by force of the  statute i n  such case 
lnade a n d  prorided, the  w i d  ,I. B. became liable to p a -  it," o r  ('whereby 
and  bv force of the s tatute  a n  action h a t h  accrued," ete. C u t  they do 
riot state that ,  b:- force of the  statutc, a n  action i n  part icular ,  as  debtor 
case, o r  the  lilir, o r  i n  soriv p a r t i r ~ ~ l a r  court,  has  accrued to the plaintiff. 
As f a r  as  a s tatute  colistitutru a n  ingredient i n  the  plailitiff'i right,  i t  
is, upon pri l~ciple ,  a necessary par t  of tlic declarat ion;  and  wheil the 
right is  thuq established, arid the prolwr action is hronqlit f o r  the r iola-  
tion of i t ,  the redre*s ought to he g i r e ~ i  by the law, though the act which 
g i ~  cs the  part icular  ac t io~ i  he 11ot specified i n  the dec1:lration. A famil iar  
example is suggested i n  the practice here. The  jurisdiction of a justice 
of the peace out of court is created by qtatute. Yet  :I n a r r a n t  neTer 
refers to  the  s tatute  as g i ~  ing that  remedy ~ v h e n  the tlrliiand is  one for  
\\llicll there was all action a t  con~liion l a x ,  as  debt, o r  a s \ u ~ i l p i t  on con- 
tract. Th is  dis t inct iol~ r i~ent io~ied,  though not unifor i i l l -  o b s e r ~ e d ,  is 
a n  ancient one. Thus  Fi tzherbcrt  says tha t  the f o r m  of the  wri t  of 
rl aste against tenant  i u  do11 e r  and  guardian T-aries froin tha t  agdirist 
other tenants. I n  the wri t  agailist tenant  i n  d o x e r  the plaintiff "dot11 
nut rehearse the statute, n h i c h  g a l e  the  n r i t  of nas te ,  nor  the n r i t  of 
x a s t e  against the guardian,  becaure they n7ere p u ~ ~ i - h a b l e  a t  the corn- 
nlon Inn. before the s tatute  by proliibitioi~ and  :ittachnlent thereupon, if 
they did n astc." S. B., 125. On tha t  passage Lord IItrl? l i la l ic~ c e ~  era1 

annotationr ori the  pleadings and proccss ill \ raste;  but he does 
( 3 5 3 )  not question the distilictlon laid doni i  ill tlie t e ~ t ,  nor  tlie re,lson 

assigned f o r  i t .  I t  a lq)rar \ ,  indcerl, to ha \  e b c ~ ~  a usual lxacticc, 
i ~ !  actions of debt on bonds to 1)eri'ornl c o \ e n a ~ t i ,  under  the S ta tu te  8 
and  9 TTillialn I I I . ,  ch. 11, to precede the  a.signil~elit of a second or 
>ubsequent brencli nit11 the  n o d . ,  "slid f o r  fu r ther  breach of the  said 
-1. B. according to the fo rm of tlie s t :~tntc  in  such made and  lwo- 
~ i d e d ,  sags," etc. B u t  i t  is  rwll ~ D T Y  tha t  that  n a s  c r  abuntlin cautelcc. 
and not reqnisite; f o r  i t  is held i n  the modern case. t h a t  breaches are 
s~tfriciently aqsipned, althougli the declaration niav ~ ~ o t  use the  lan-  
guage, "according to the ion11 of the  statute." U ( i r ( l l l  1 .  L'c111, stated in  
R o l e s  c. Rocszi c l l ,  2 Term. 5.19; 7 omlis  r .  PaiTrfi 7.  1 3  Eas t .  1. I t  was 
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I m e r  s u p ~ ~ ~ C e d  that  a referi'11i8~ to tlic ht:~tute ~ 1 : ~ s  ~ ~ r c e s s a r , ~  if but a 
single breach m s  a ~ . s i g ~ i c d  ; and, i~ldeecl, n lie11 s e ~ e r a l  breai~lles a rc  as- 
signed the  p r e c e d e ~ ~ t s  l i a w  no such r e f e r c ~ ~ c c  i l l  re-pcct to the first 
breach, but only to the  fu r ther  breach or br.c~:i~lies. The  rcason f o r  the  
difference probably u a s  that,  a t  ~oiil111o11 l n ~ ,  the p l a i ~ ~ t i f f  n a s  obligtd 
to a s s i p  a breach, and could ]lot asaig~l  rilorr tliali one;  f o r  a single one 
forfeited tlir bond, and  a d d i ~ i g  anotlier inade the declaration void f o r  
duplicity. 1 Sauud.,  .ih a.  To  r c ~ i i o ~ e  tha t  ohjcctio~i it  s e e m  to liaxe 
been thought p q w r  to rely cxl)res.lg on the  statute as  the authori ty  f o r  
the dupl ici ty;  for ,  a t  coninio~i law, altliol~gll the plaintiff niuit a s s i p  :i 
Lreach i n  order to shon the land  to be forfi.lted, I f ( ( ! j m i n  I .  ( A j r r u ~ d ,  
1 Saund. ,  101, yet the ju ry  did not aqscss the damages therefor as  the 
measure of the   plaintiff'^ redress, but 0111- R nolilinal sum for  the deterl- 
t ion of the  debt, mid tlie reco1 ery n a s  of tlie l )e~ial ty ,  slid the d e f t d a n t  
liad to  seek relief 111 equity. l h i t  tlicre is  no doubt t lwt  thc statute, 
~ ~ h i c l l  is  non7 held to be co111pul~ory 011 the  plairitiff, applies as well to n 
cnse i n  n h i c h  there is  hut a singlc hrc~ach a ,  to one in  nliich tliere a r e  
reveral;  fo r  ill each case the object iq to v.certain the  real  dam- 
ages. whether ar is ing f rom one or  several breaches, and, by the (356) 
paymeat  of those damages. to discharge tlie debtor's body and 
estate ~ ~ i t h o u t  reiortirip to a court of eqnity. 'The eoliscquellce would be 
that ,  i n  the case of but a single brcncll-that being n i t h i n  the act-it is  
as  necessary to refer to the ytatute as the authori ty  fo r  asse;siny the t rue 
damape> therefrom as i t  is i l l  respect of a secoud o r  other h r e a r h ;  fo r  if 
the plaintiff m u i t  i n  el e ry  case proceed under  tlic statutr.  and if lie be 
obliged i n  a n y  case to  c o u ~ i t  011 the  s t a t u t ~ ,  he 111113t he obliged i n  every 
cake so to  count. S o  the  coliTersc must 1~ true, tha t  if in onc c:lse he  
]teed not count 011 it ,  lie shall 11ot bc obliged ill ally. A h i d  quch is the 
c o ~ d u ~ i o r i  adopted ill tlic cases beforc referred to. and, instead of being 
a departure f r o m  the rule of F i t ~ h e r b e r t .  o r  a n  exception to it ,  i t  is  a 
confirrnation of that  rule. 

T h e  present case falls xvitliirr the  1 x 1 ~ .  This  rrmedy. illdeed, is given 
o ~ i l y  against a per-0x1 n-110 i ~ i j u r e s  s t o ~ k  i n  h i s  g r o u ~ l d s  i~lcloscd wit11 a n  
insufficient fence. B n t  that  is a treslmqs for  n h i c h  the common law gave 
a n  action a i  well as  fo r  a trespass i n  ally otllcr f o r m :  for,  although the 
onmer of l and  ~ri ight  take u p  or  d r i \ e  a v n y  be:~st- treipassing on his 
land, vet  lie could ~ i e \ e r  lu1re:lsonahly n o r r y .  ~ n a i m ,  o r  kill them. 

F o r  these reasons tlic Court  i t  of opinion that  t h e  is 
PER CIRIAII. X o  erro17. 
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WARDENS O F  HYDE v. JORDAK SILVERTHORS, EXECUTOR. ETC 

An executor de son tort cannot be called upon to support a disabled slave of 
the deceased, under the act of Assembly, Rev. Stat., ch. 89, sec. 10. 

APPEAL from HYDE Fal l  Term, 1845; Battle, J. 
The following are the only facts upon which this Court thought it 

necessary to pronounce the lam : 
(357) Assumps i t  to recover money paid by the plaintiff to the use of 

the defendant. The wardens had maintained an aged slave named 
Susan, belonging to the estate of Robert Silverthorn, deceased. The 
defendant pleaded " Y e  unques  executor," and the plaintiff replied that 
he was an executor de son tor t .  Under the charge of the court the plain- 
tiff had a verdict and judgment, and the defendant appealed. 

S o  counsel for p l n i n t i f s .  
S h n w  for defendant .  

DAXIEL, J. By law, Rev. Stat., ch. 89, sec. 19, the owners of old and 
disabled slares shall provide for and maintain them; and if the owner 
d l  not, the wardens of the poor of the county are required to maintain 
them aiid charge the price to the owner, and may sue him for the same. 
Section 20 declares that if any owner shall be dead, the executor or ad- 
ministrator shall provide for such old and disabled slares; aiid so with 
respect to the guardians of infant 13-ards. A1lld up011 failure so to do, 
the wardens shall provide for such slaves aiid proceed against such es- 
ecutors, administrators, and guardians, as the o ~ n e r ;  and such executors, 
administrators, and guardians shall be allowed the expense of rllakiiig 
such provision for such slaves in their settlements. Section 21  declares 
that the wardens of one county mag reuiore such old aiid disabled slaves 
to the o ~ i e r  or to the executors and adiniiiiqtrators of a deceased ovner 
residing in another county, or to any guardian of the owner, a t  the ex- 
penso of such owners, executors, administrators, or guardians. We think 
that the wardens have no right to charge, for the maintenance of old 
and disabled slaves, any other person or persons than those who are t h ~  

owners  of such slaves by lam. The defendant was not the owner 
(358) of the slave Susan; he never took her into possessioi1 or set up 

any claim to he r ;  he, in law, had no right to he r ;  and, therefore, 
the law throws no obligation on him to mailitairi her. Thc fact that  the 
defendant ~ r o n g f u l l y  intermeddled with other parts  of the personal 
evtate of Robert Silverthorn did not make him liable under the statute 
to the ~vardens for the maintenance of the slave Susan. The clause 
respecting executors, we coiiceire, refers to rightful executors, not onlp 
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for the reason already given, but also because the disbursements of the 
executors for a disabled slave are to be allowed in their settlements-a 
provision not properly applicable to an executor de son tort,  who is not 
called on to make the "settlement" in the provision of the act. 

PER CITRIAM. New trial. 

ENOCH COBB v. GEORGE F. CORNEGAY ET AL. 

1. Justices' judgments are not property in the plaintiff for which an action of 
trover will lie. 

2. They are not records, but they are judicial determinations and muniments 
of the rights of both parties. 

APPEAL from DUPLIK Spring Term, 1846; Settle,  J. 
The only material facts in this case are stated in the opinion delivered 

in this Court. 

TY. Winslow for p la in t i f .  
D. Reid fo r  defendant. 

KASH, J. This is an action of trover, brought to recover the (359) 
value of a justice's judgment converted by the defendants to 
their own use. The plaintiff had recovered a judgment before a single 
magistrate, which he had placed in the hands of Summerlin, the deputy 
sheriff, and one of the defendants, for collection. H e  transferred it to 
Taylor, by whoin it mas collected, and the money divided between all 
the defendants, by previous agreement. Several points were raised in 
the argument below. We do not feel called on to give an opinion on 
but one, and that is the first. The court instructed tlie jury that an 
action of trorer can be maintained for the conversion of a justice's 
judgment. Believing there is error in this opinion, as it lies at  the 
foundation of the plaintiff's right of action, we have confined our atten- 
tion to it. 

His Honor was well justified in giving the opinion he did, as such 
had been declared by Judge IIal l  to be the law in delivering the opinion 
of the Court in Hudspeth v. Wilson,  13 N .  C., 372. Upon examination 
of that case it will be found that the judgment was for the defendant, 
and the only point in the case was whether property, fairly won at 
gambling, and delivered by tlie loser to the winner, could, by the former, 
be iecovered back. As the judgment below was in favor of the defend- 
ant on that point, and the Supreme Court coincided in its correctness, it 
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was umlecessnry to decide the other. And believing i t  incorrect, we 
feel at liberty to revise it. To support the action of trovcr, the plaintiff 
must hare  in hiinself, a t  the time of the conversion, the right of 
propertv, either general or special, 2nd also must, i n  general, have in 
himself the exclusire right of possession. Broml  on Actions a t  Law, 
433-4; 20 L. Lib., 309, 310. A justice's judgment is neither goods nor 
chattels, nor has the plaintiff a property in it, and, if he has, i t  is not 
an  excluqire property. I t  is re11 eqtablished that trover d l  not lie 
for a record, Bro. on , h . ,  435; 20 Law Lib., 311; 6 Ba. Ab., Trov., 

Letter D, 687; Hard. ,  111; because i t  is not private property. 
(360) So neither is a judgment given by a single magistrate. I t  ;s 

true, it is not a record. but i t  has one esqential quality of a 
record-it concludes the parties from denying the facts i t  affirms. These 
judgnients are the judgments of a court regularly constituted bp law, 
and pointed out by the legislative will for  their govelnnlent. The acts 
of a court, so ~ o n ~ t i t u t e d  cannot be private property. They are muni- 
nlents. in ~ ~ h i c h  both parties to them ha re  an interest, but neither an  
exclusire one. To the plaintiff it  is the evidence of a legal obligation 
on the defendant to pa-, and to the latter a protection from further 
liability on the original cause of action. I n  H a m i l t o n  c. W r i g h t ,  11 
S. C., 286. J l l dge  IIall call. a justice's judgment "a public writing," 
and J ~ i d q e  ~ I ~ ~ K ~ P T s o ~ ,  nhile lie argues to shov it is not a record. treats 
it as an act  of n cour t ,  haring. in conlmon with records, the quality of 
concluding the parties from denying their affirmation. I f ,  then, a 
justice's judgment is not a record, it is quasi one. I t  is a public writing, 
~ h i c h .  from its nature, cannot belong to an? one as a matter of property, 
hut it belongs to the justice ~ h o  garc  it. as a public custodier, to he kept 
by him until drn~vn out of hiq hands by the regular reqnirementq of 
the law. 

Othcr question. nrr3 prcsentd  !rr the record. ill come of which we do 
not concur with the 1)rcqidirlg jndee. Tt nould, hoverer,  do tlw plaintiff 
no good to grant him a nelr trial. as the judgment must still be against 
. . 

For  thiq reason the j n d p e n t  is 
PER C I - R I ~ ~ .  

C i f e d :  P la t t  1 , .  P o t f s ,  33 S.  C., 267. 
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(361)  
JOHN H O L D F a S T  ox  DEXISE OF JOHN A. SHAW ET Air,. V. WILLIAM B. 

SHEPARD. 

1. A plaintiff may recover in ejectment upon the  demise of only one of several 
tenants i n  c.ommon, to the  extent of h i s  in teres t ;  and there may be a gen- 
eral verdict and judgment t ha t  he  recover his term, as  under t he  wri t  of 
possession the  lessor of the  plaintiff proceeds a t  h i s  peril. 

2. \Vhere i n  a n  action of ejectment the  defendant relied ~11011 the s ta tu te  of 
limitations, and the  evidence was tha t  t he  defendant and A,, under whom 
he claimed, had had seven years actual  possession, except for the  space of 
four or  five months,  a n  interval t h a t  elapsed betxveen the  t ime when a 
tenant of A. left the  premises and the  t ime when the  defendant entered 
under h i s  purchase: Held by the  Court, t h a t  t he  interval be t~veen these 
two occupations was too large to found a presumption on of a continued 
possession, i n  the  absence of any intermediate ac t  of ownership by A., or 
any one under him. 

APPEAL from P a s u u o ~ ~ i n - ~  S p r i i ~ g  Teriii, 1546; Bailey ,  J .  
Ejectment for a house and lot in the tomi  of Elizabeth City. One 

John King was seized of the prerniscs in  fee, and, on 4 September. 1834, 
they were so!d undcr a judgment and execution against him, by the 
sheriff of Paqquotank, and conreyed to Jolin C. Ehringhaus. On  the 
same day Mr.  Ehringhaus conreyed the premivs  in  fee to Jeremiah 11. 
King in  trust for Margaret Ring, n i f e  of the said John King, to her 
sole and separate uce for life. and not subject to any control of her said 
husband; and upon a further trust, after her death, for such child or 
children as she nnght h a ~ e  by her said husband, and as might be l ir ing 
a t  her death, if any ;  and if there should be no such children or child, 
then in trust for certain other persons. After this conveyance John 
King and his family continued to reside on the premises; and other 
creditors of John IGng obtained jndgn~euts againqt him and had the 
same honqe and lot again hold upon their writs of fieri fncias, 
and Charles R. K i ~ ~ n e y  became the pnrcha*er and took a deed (362) 
froni the sheriff. I Ie  thereupon brought an  ejectment against 
John King and Jeremiah 11. King. and recorercd the premises in  April, 
1537. Kinnep sued o u t  a n r i t  of lmswssion, but did not h a w  it exe- 
cuted; and a ~vitneqs for the defendant prored that  in October, 1837, he 
heard Iiinney say to John Xing, n h o  occupied the house, "You may stay 
here till I see you again"; and the said King did remain in the l i o u s ~  
the residue of that ?.ear. Another n-itne>s prored that in the latter part 
of l S 3 7  l<inney directed thp witncss, if he l r n e ~ ~  of any person who 
~ r a n t d  a houqe, and ~ o a l d  make a qood tenant, to lease the premise3 
for liinl to such person. Tile drfendant further proved by one Eslick 
that he e n t ~ r t d  into the premibes on 10 .Tanuary. 1538, and occupied 
the houw nq a tenant of K in1 .e~  until the following June  or Julv, when 
he left the premises and surrendered them to Kinney. On 10 Novem- 
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ber, 1S38. the present defendant contracted with Kilnley fol the purchase 
of the premises, and shortlj thereafter took a conreyance and possession 
of the same. and has since occupied them to the present time. 

I n  1541 Jeremiah llI. King died, having made a will and thereby 
devised "all his real and personal estate to his wife, Keziah," and made 
her executrix. H e  died without issue, but left five o r  six brothers and 
sisters, who xere  his heirs a t  law. John King also died before the suit 
was instituted, leaving his wife, Nargaret, surviving. The present 
action was commenced on 23 October, 1845, and the declaration con- 
tains three counts: the first on the demise of two of the sisters of Jere- 
miah M. King ;  the second on the demise of his widow and devisee, 
Keziah, and the third on the demise of Margaret, the widow of John  
King. On the trial i t  was insisted on the part  of the defendant that  thc 
plaintiff was not entitled to a verdict on the first count, because i t  was on 

the demise of two only of the sisters of Jeremiah 11. King, 
(363) whereas i t  should have been on that of all his  heirs a t  law. But 

the court held that, supposing the legal title to have been in 
J. M. King, and have descended from him to his heirs, the jury might 
find for the plaintiff on that count, notwithstanding it was upon the 
demise of only a par t  of the heirs at law. I t  was insisted further on 
the part of the defendant that  the evidence established that  he and 
those under whom he claimed had been in the continued and peaceable 
adverse possession of the premises for seren years and more before this 
suit was commenced; and, therefore, that the rights of entry of the 
plaintiff's lessors were barred, and he moved the court so to instruct the 
jury. Bu t  the court refused to do so. 

The coun2el for the defendant then further mored the court to instruct 
the jury that  there was eridence that the said Kinney had not abandoned 
the premises, but intended to retain and occupy them, ~ ~ h i c h  instruction 
the court also refused to give. 

The counsel for  the defendant further requested the court to instruct 
the jury that  if the possession of Kinney during 1835 was consistent 
with the usage of landlords in ?he same community-renting out the 
house when he  had an  opportunity or had a n  application for it, and 
closing it u p  for short intervals only because he could not rent it to a 
suitable tenant-that would be sufficient. But the court declined also to 
give that  instruction, and instructed the jury that  in order to bar the 
plaintiff i t  xvas necessary that the defendant should shorn a continued 
possession in himself and Kinney, under whom he  claimed, for seven 
years, a t  least. The jury found a verdict for the plaintiff. and from the 
judgment the defendant appealed. 

A .  Moore for plainti f f .  
J .  H. B r y a n  for de fendan i .  
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RGFFIN, C. J. On the first question Uronson r .  Paynter, (364) 
20 S. C., 527, is in point. I t  mas there determined that a plain- 
tiff might recover upon the demise of the tenants in common, to the 
extent of their right, though a third person did not join, and also in that 
case and in Godfmy T .  Cartzcright, 15 K. C., 4h7, that there might be a 
general verdict and judgment that the plaintiff recover his term, since 
under the writ of possession the lessors of the plaintiff proceed at their 
peril. The defense founded on the statute of limitations, we think, must 
also fail. The possession began "shortly after" 10 Kovember, 1838; SO 

that it wanted a month or thereabout of seven years when this suit was 
commenced, which was on 23 October, 1645. But the defendant insists 
that Kinney had been in possession, by his tenants or by himself, from 
October, 1837, or, at all events, from 1 January, 1838, which would 
exceed seven years. Eslick certainly held under Kinney from January 
to June of that year. But the question remains whether, after Eslick 
went away, thers was any occupation or possession under Kinney's title 
until the defendant entered. 

A defense of this nature admits the better right to have been in one 
or more of the lessors of the plaintiff. The onus is on the defendant 
to show a oossession adrerse to-the other claimant and continued for the 
full term of seven years; and this ought to be established by evidence 
that does not leave the point of his possession doubtful, since the 
original right ought to prevail unless the bar plainly appear. Now, 
for a oeriod of four and a half or five months-from June until at  the 
earliest, about the middle of November-there was no actual occupation 
of the premises; and the point is whether it can be said that the posses- 
sion then was legally in Kinney. The general rule is that where there 
is no actual possession by some person it is constructively in the owner. 
Therefore, the possession of Kinney, if existing, must, In order to an- 
swer the defendant's purpose, be deemed, in a legal sense, the actual 
possession. And here the remark occurs that the whole question 
turns on the first instruction prayed, and that the two others, as (365) 
expressed, and as far as they differ from the two first, ought, 
without doubt, to have been rejected; for an intention to occupy cannot 
amount to occupation unlesa denoted by actual occupation, prior and 
subsequent, so near together as to show an uninterrupted exercise of 
ownership or continued assertion of right, and liability at  all times to 
the possessory action of the owner. And, secondly, as there was no 
evidence of "the usage of landlords" in the town of Elizabeth in particu- 
lar. or of Kinney's motives for leasing or selling the premises before 
Xovember, or of his closing the house for short intends, the defendant 
could not demand an opinion of the court upon the hypothesis of a 
nsage. or that Kinnep closed the house, and much less that he did so for 
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want of a suitable tenant. The merits of the coiitroversy, then, depend 
on the point first raised, which is, whether the defendant has shown 
that  from J u n e  until some time in  Kovember, 1838, the possession is to 
be taken, i n  point of law, to have been in Kinney. We cannot under- 
take to say what interval between two actual personal occupations under 
the same claim of title will interrupt the possession in  a legal sense. A 
day, or  week, o r  month, or  even a longer time between the outgoing of 
one tenant and the incoming of another may not of itself, perhaps, make 
a chasm in the possession, especially if i n  the ineanwhile there be any 
use of the premises or liabilities incurred on account of the premises- 
as by listing by one, as owner or occupant, for  taxes, or by putting or 
leaving property there, though of little d u e ,  as i n  the cases given in  
the books of beer in the celler or  hay in the stable, or by locking u p  the 
house and keeping the key. Bu t  there is i n  this case nothing of that  
kind-nothing except that  in June  a tenant of Kinney left the premises, 
and four and a half or five months afterwards the defendant purchased 
from Kinney and went into possession. I t  is to be taken that  Eslick 

leased only for the time he occupied, since nothing more appears, 
(366) and, therefore, that  Kinney might have immediately entered or 

leased to another person. Eslick says, indeed, that he surrendered 
the possession to Kinney, and i t  is insisted tha t  Kinney is to be deemed 
thenceforward in possession. But  that  is not a just inference. I t  does 
not follow, because Eslick's lease and possession were determined, that 
Kirmey then took, much less that he continued in possession for the next 
five months. I t  i3 argued that  the case is within the reason of the rule, 
Blair v. Miller, 13 N. C., 407; that  it is snfficient if an  owner has a field 
i n  crop o r  under fence, as a part  of his plantation, according to the 
general course of agriculture, or has tenants to make a crop on his land 
every year, though the one cioes not enter the day the other goes out. 
But  the usual enjoyment of land en~ployed in  agriculture is to make an  
annual crop, which is  not, ordinarily, the business of the whole year. 
But  houses are not thus occupied for a part  of the year by those who 
lease them for the whole year. On the contrary, the rent is  usually 
according to the period of occupation, and owners cominonlg go in them- 
selves or put in another tenant when a prior lease expires, so as to get 
the full enjoyment of their propprty. As there can be no presumption 
of possession under the lease to Eslick after June,  it becomes necessary, 
in order to continue the possession afterwards, that  something should 
have been done by Uinney denoting that  he was acting as owner, and as 
owner in the enjoyment of the premises. I t  is said that  some time must 
he allowed for getting a suitable tenant. Admitting that there may be 
somc interval between the expiration of one lease and the granting of 
another during which i t  may not be necessary to show any actual 
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exercise of dominion by the landlord, jet  it  would be going much beyond 
the necessity for such indulgence, if allowable a t  all, to admit of so 
long a n  interval as occurred liere. Tf  a landlord be entitled to fire 
rnor~ths to find another tellant or a purchaser, how can we say 
that he shall iiot h a r e  twelve or double that nu~iiber, if needed, (367) 
to get a person that he deems suitable. It nould really rererse 
the rule of law. for. i n a t ~ n d  of holding that the possession is according 
to tlic title when there is no actual occulmit, it  would wtablish a rule that  
when one person has once been in actual posbession lie is to be presumed 
to corltinue so iiidefinitely. contrary to the fact, unless the owner enter 
and actually occupy. TTithout, then, going beyond the case before us, 
we hold it safe to say that the hiatus between the two occupations of 
Eslick and the defendant is too large to found a presumption on of a 
continued possession. in the absence of nliy intermediate act of omier- 
ship by I<imiey or any one under him. 

PER CURIARI. No error. 

'Ci ted:  S .  c., 31 S. C'., 2 2 2 ;  Rcecl 1 % .  E n r n h n d t ,  32 N .  C., 52-1; Dowcl 
L.. Gilthi  ist ,  46 S. C., 3 3 5 ;  177u~d c. I Io? , i7~ ,  49 S. C., 2-1; Tri throw v. 
B i g g e r s t n f ,  82 ST. C.. 86;  G'ltdger v. I l e m ( c y ,  i b id . ,  483; X n ~ l o y  w .  
Bruclen, 86 S. C., 239; O r e m z s h  r 3 .  h'itchir,  89 N. C., 392; J'ancey c. 
Grecnlce, 90 X. C., 319; Foster  r .  IlncXett ,  I12  K. C., 352; d l l r e d  v. 
h'mith, 135 N .  C.,  -149 ; *IIonh- I.. TT7ilmington, 137 X, C., 324. 

ADOLPHUS JONES ET .\I.. \.. ROBERT STRONG. 

A conveyance of slaves is made to a trustee in trust for the  sole and separate 
use of a married woman. The husband of this woman died, and she then 
by deed conveyed the slaves to A. Held.  that A. acquired only an equita- 
blt title, and could not support an action at law to recover possession of 
the slaves. 

Det inue  f o ~  sla~.es.  Plea. n o n  t l c t i? l~ t .  On I 4  February, 1824, J o h n  
Sneed and Alexander Sneed c o n r e ~ e d  the slares in controrersy to John 
C. Xingas,  to hold them in trust for the sole and separate use of Eliza- 
beth S n ~ e d .  the wife of -1lesander Sneed. On 14 August, 1626. Eliza- 
beth Sneed, then being a widov, made a deed of gift of the said 
slaws to the plaintiff, reserring a life estate in the same to (365) 
herself. The donor thereafter married the defendant, who took 
poss~ssion of the slares. A1nd not~vithstanding the ~nbsequent death of 
his wife. he now refuses to surrender them. The deed of gift to the 
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plaintiffs, reserving a life estate to the donor in the slaves, was executed 
subsequent to the passage of our act of Assembly, declaring such con- 
veyances to be good and valid. The judge was of opinion that  the donor 
of the plaintiffs had only a trust estate in the said slaves, and that  her 
deed of gift operated only as an assignment to them of her equitable 
interest in the slaves, to take effect after her death; tha t  the legal title 
to the slaves was in Mingas, the trustee, and that  he was he person to 
sue a t  law for the recovery of them. The plaintiff suffered a nonsuit, 
and, a new tr ial  being refused, he appealed. 

Kerr for plaintif. 
Norehead for defendant. 

D A ~ I E L ,  J. The opinion of the judge, given on the point of law 
appealed froni. was certainly correct. This Court decided a similar 
question in the same may in Merl-itt v. W i d e y ,  14 S. C., 399. 

PER CURIAM. Judgment affirmed. 

THE STATE TO THE USE OF J .  AXD W. PEACE v. JA31ES M. MANGUM ET AL. 

1. A person placed in the hands of a constable a note for $158.80 for collection, 
upon which the constable took out two warrants against the  debtor, one 
for $80 and one for $78.80, as  due by note, and the debtor appeared and 
confessed judgment before the justice according to the  tenor of the war- 
rants. Executions issued, and the constable failed to levy them on prop- 
erty subject to their satisfaction. Held by the  majority of the Court, 
RUEFIX, C. J., dissentiente. that  the judgments, confessed by the debtor in 
the manner stated, were valid judgments; that he was estopped to deny 
their validity, and the constable was bound to use due diligence in col- 
lecting the executions issued on the judgments. 

2. Held by RUFFIS, C. J., that a s  no note was shown to have been in existence 
but the note for $158.80, of which the justice had no jurisdiction, the judg- 
ments were void, and that the confession of judgment by the debtor could 
not confer the jurisdiction or waive the want of it. 

APPEAL from WAKE Spring Term, 1846; Battle, J. 
Debt upon a bond g i ~ e n  by one Fielding A. Belrin upon being ap- 

pointed a constable for the county of Wake in February, 1841, in  which 
the breaches assigned were for the failure of the officer to collect two 
executions which were placed in his hands for collection, and whirh, by 
the use of due diligence, he  might ha re  collected; for  making a false 
return thereto, etc. The  pleas were "ATon, est facturn, conditions per- 
formed and not broken." 

The relators, after. proving, upon the trial. the execution of the bond 
by the defendants as sureties of Belvin. prored the receipt. of which a 
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copy. ii~arked (A)  is sent as part  of this case. They then introduced 
and prored the ~rar rants ,  judgmeniq, executions, and returns thereon, 
of which copies marked (B) and (C)  are also sent as part  of the 
case. The magistrate who gare the judgments and issued the (370) 
executions testified that the judgnlents were confessed before him 
by Hinton, and that  in eutering them he acted upon that  confession; 
that the constable had before him also a note, upon which, after the 
judgments were given, he wrote the nord  "Judgment," a copy of which 
note, marked (I>), is made part  of this case. The magistrate testified 
further that  he handed the executions to the officer at the time they were 
issued, and that  a t  that time Hi r~ ton  was l ir ing upon a tract of land 
which he had owned several years; and i t  was proved by other witnesses 
that  he then had in his possession about forty barrels of corn, three head 
of horses, and a small stock of cattle and hogs. The relators showed 
further that the land upon which Hinton lived was levied upon under 
a n  execution issued on a judgment obtained in the county court of 
Wake at Norember tern1 follo~ving, and the sum of $100 was raised by 
the sale of it. 

The defendants then introduceJ and read in evidence the deed, a copy 
of which, marked (E), is  made part  of this case. They also proved that  
the officer B e l ~ i n  made sale of IIinton's personal effects the latter par t  
of April or  the first of Xag ,  1S41, and that he  had then in  his hands 
other executions besides those in favor of the relators, but the executions 
were not produced on the trial and there m s  no evidence given to show 
when they mere issued. 

The relators, in replv, introduced testimony to show that Nancy 
Ferguson, the grantee in the deed, was insolvent a t  the time i t  was given, 
and that she had nerer had any other property than the tract of land 
mentioned therein; and also that  Hinton. before and a t  the time of 
making the deed, Tvas greatly indebted and embarrassed, and so con- 
tinued up to the time of the relator's executions, and soon thereafter 
was sold out and proved utterly insolvent; and that  he  always 
possessed and used the land after, as he did before, the execution (371) 
of the deed. 

The defendants insisted that  the  magistrate v h o  Faye the judgments 
in favor of the r~ln ' lorr  a g a i n ~ t  Hintnn had no jurisdiction of the cause; 
that, therefore. the judgments and the executions issued thereon were 
null and roid, and, consequently, that the defendants were not respon- 
sible l o r  any failure by the officer to collect the amount called for 
therein. But if this were not so, then they insisted that  the officer wau 
not bound, for want or deficiency of personal property, to  levy upon 
the land without an indemnit? being giren or offered him. 

The court held that the judgments were not void, and that the officer 
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was bound to use due d i l ige~~ce  in the collection of the executions; that  
no indemnity  as necessary to require him to levy on the lands, and 
that if there were a want of due dilipe~lce in making the amount of the 
execntio~is out of tlie land a i d  personal property proved to have been 
in  Hinton's possecsion at tlie tinle v l m l  the executions were handed to 
him. the relators were elltitled to recover the whole amount of the execu- 
tions, or such part thereof as liiigllt lmve been made out of such property. 

The relators had a verdict a r ~ d  judgment, and the defendants appealed. 

(-1) 
Raleigh. 1 2  -1pri1, 1841. Received of Joseph and TTilliam Peace, a 

note on Joshua R. Hint011 ill their favor for $158.80, bearing (late 20 
Febrllary 1%4l, n i t h  interest from Soren~ber ,  1840, for  the purpose of 
collecting the same by dividing it into two judgments. ,111 TI-hi& 1 
proiniv to do and make duc return thereof to the said Joseph and 
William according to lav .  F. ,i. BELVIN, C o n ~ t .  

$158.80. 
(372) ( B )  

T ~ A I ~ R A I Y T .  

STATE OF SORTII C \ROLIS~~-TTAXF, ( " ~ ~ s T P .  

To an!/ l awfu l  o f f i cer  to  e.cecute and r ~ t u r n  wifllin t h i r t y  da!js from t h e  
date hereof (,Szindays excepted). 

T o n  are hereby colnmanded to take the body of Joshua R. I-Iinton 
and him safely keel, so that  >ou hax-e him before me or some other jus- 
tice of the peace for said county, to answer the complaint of Joseph and 
William Peace for the payment of the sum of $80 due by note. bearing 
interest. 

FTerein fail not. Given under my hand 17 April,  1841. 
E. CHAPFELL, J .  P. 

Indorsed thereon juclgment and execution as  follows : 

By confession of the defendant judgmerit i s  granted for $80. Gil-en 
under my hand this 17 -Ipril. 1841, with interest from 20 February last. 

E. CHAPPELL, J. P. 
KORTH CAROLINA-VAKE COUXTY. 

To any lavful  officer to execute and sell so much of the defendant's 
goods and chattels as will satisfy the above judgment and cost; for the 
want of goods and chattels, levy on lands and tenements. 

E. CHAPPELL. J. P. 
Officer's return indorsed in thew words : 
No property found. H. A. BELTIN. 
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i c>  
The n arrant, judgment, executioii. and return exactly like (B), except 

that the amount of note in the ~ a r r a n t  and judgment m s  $78.80 in- 
stead of ,$80. 

(Dl (373)  
$16P.S0, ~ ~ i t h  ii~terest from 1 TToreinber, 1840. I. Joshua R. 

Hinton, promise to pay to Joseph and TS'illiam Peace or order the sum of 
$158.80 for valne received. T i tnes s  my hand and seal 20 February, 
1841. J. R. HINTON. [SEAL] 

Across the face of n-liich this entry appears : 

Judglnent granted 17 April. 1841. 
E. CHAPPELL. J .  P. 

(E l  
Deed of conve;vailce in the usual form ill fee with c o ~ e n a u t  of general 

 warrant^ from Joshua 11. Hinton to Kancy Fergnsoii, s ta t i~ ig  the coil- 
sideration to be $50 paid. Dated I S  April, 1840; p r o ~ e d  1 7  June,  and 
registered 22 June.  1840. 

J)AXIET,. J. TT'e have examiiled this case. aiid lye concur with his 
Honor, that the judgments rendered and the executions issued b~ the 
justice against Hinton vere  good in lav .  Each of the warrants on its 
lace appears to be for a debt due by note, and each note ~vi th in  tlie 
jurisdiction of a jwtice. Thc defendant in these warrants, being sum- 
nioned. appeared and confessed that  lie on-ed the debts in manner and 
form as \vas qtated in  each of the warrants. After this confession the 
justice had nothing further to do hut to render j u d p c n t  againqt Hinton, 
upon his confersion. that he u s s  indebted to the plaintiff in the nlanner 
and form a< etated in each of the warrants. I t  being a rule of lam that  
what i s  admitted need not he prored. the justice was bound to give 
juclgnient for  the plaintiff ni thout any other proof of the execution by 
Hinton of tllc t v o  note< mentioned in thc face of tlie ~TT-o war- 
ral~ts.  How cml it tlien be said that the justice cscceded his (373) 
jwiscliction! I t  is said that the coi~wnt  of H i n t o ~ ~  collld not give 
the jnstice j i l r idict iol~ of a matter nhicli tlic law did not. This is 
admitted. A9:if tlie jnstice had iqsued his xa r r an t  in faror  of the 
plaintiff for $15q.80, vi t l i  intereqt, and Hinton had then come before 
him and confcsqed a judgment for that sum, it wo111d hare  been void, 
hecawe the lan did not gire the justice juridictioll of such a sum;  and 
the asse~lt of IIinton could not in em11 a case haye conferred j~lrisdic- 
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tion. But  what did Hinton consent t o ?  H e  confessed to the justice, 
on trial, that  he had executed to the plauitiff two notes, one for the sum 
of $80 and the other for the sum of $78.80, and he collfessed judgments 
on the same. Was that not within the jurisdiction of the justice? 
And could the justice have refused to give the plaintiff judgment upon 
these admissions? I t  seems to us that  there was no other evidence 
necessary to substantiate the truth of the allegations made upon the face 
of each warrant, and that  the justice had jurisdiction and was bound 
in law to render the judgments he did. Hinton was forever concluded 
by these judgments and executions; he never could have been heard to 
allege that in fact he did not execute the two small notes which he con- 
fessed to the justice he had executed. The  constable ought to have 
used due diligence in collecting these executions. I t  appears, however, 
that  he did not leeg on the personal property of Hinton then in his 
possession-no other execution har ing  a lien on it. It did not appear 
that there mas a deficiency of personal property to satisfy the plaintiff's 
executions, so as to render i t  necessary for the constable to levy on the 
land;  and it did not appear that the constable ever refused to levy on 
the land Hinton then lived on unless he xt-as indemnified; therefore, that  
part qf the charge of the judge which ruled that no indemnity was 
necewary to require the con~tahle to levy on the land was not called 

for in the evidence of the cause. We, hox~erer, are not disposed 
(375) to say that  it was erroneous. We think that this case is within 

the principle of P ~ a c e  1 % .  S teph~ns ,  25 X. C., 92. There the small * 

notrs mhich had been g i ~ e n  by the obligor for the large one were pro- 
duced in evidence by the plaintiff; here they are confessed to be i n  esse 
by Hinton, the alleged maker of them; therefore, their production was 
not demandable bj- the justice. The  judgment must be affirmed. 

RUFFIS, C. J., dissenting: Allthough the relators might hare  an action 
against Belvin on his rngagenlrnt to divide the debt, so as to take two 
judgments for it. yet they could not recorer or; his official bond for 
neglecting to collect the note for $155.80; for the construction of the act, 
Reu. Stat., ch. 24, see. 7, is that a constable's sureties are responsible 
for his faithfulness in such agencies, and such only, as relate to debts 
which might be recovered by suit before a qingle magistrate; mhich is 
not the case ~ ~ i t h  this bond. 

To get clear of that difficulty. the relators say that their debtor, 
Hinton, gave two new notes in the place of the old one, on each of mhich, 
the one for $80, and the other for $78.80, he confessed a judgment, and 
that  it was the duty of the constable to collect those judgments, and 
that for his neglecting to do so his sureties are liable. Of that  opinion 
are my  brethren, and it is my misfortune again to think by myself. 
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The point depends upon the question whether the justice of the peace 
had jurisdiction in the cases; for, if he had not, they were coram non 
judice, and the jud,gments had no efficacy. I t  appears to me that the 
justice had no jurisdiction. I n  the first place, i t  is absolutely false 
that two new notes were given for sums within the jurisdiction of a 
magistrate, as supposed in  the warrants. I n  point of fact two warrants 
were brought for different parts of the money, due on one bond, which, 
in the whole, exceeded the jurisdiction of the justice; though, if 
i t  had been divided and new notes taken therefor, as supposed (376) 
in the warrants, they would hare been within the jurisdictioil. 
?Vow, I think that which was actually done in the case could not legally 
be done. The rule of the common law was that judgments of inferior 
tribunals must appear affirmatively to be given on a case within the 
jurisdiction. I n  England it would have been necessary not only that 
the warrant would purport to be issued for a debt due on a bond, but 
also that the magistrate should adjudge that it was thus due; and then, 
if it turned out to the contrary, the judgment would not bind the party. 
Moravia v. Sloper, Will., 30; Herbert v. Cook, id., 36, note; Morse v. 
James, id., 122. That is now very much altered by statute in England, 
2 Chitt. Gen. Prac., 130 et seq.; and I admit that it is otherwise here 
by force of the provisions in our statutes which sustain the proceedings 
of justices, not~ithstanding defects of form, and give an appeal from 
them to the courts of record. I f  upon the face of the proceedings there 
is not an apparent defect of jurisdiction, we presume its existence until 
the contrary be ~hown. But the rule can be changed no further, as i t  
seems to me; for I think it cannot be possible that a justice of the peace 
here can confer on himself a jurisdiction in a cause by adjudging that 
a debt is due on a bond for $80 when in fact the amount of it was 
$158.80, and it was due on a bond for that sum or on promises. ,4lthough 
there is a presumption in our law in favor of the judgments of justices, 
yet when it appears affirmatively, upon proof, that a judgment was 
rendered upon a case-the actual aubject-matter not within the justice's 
jurisdiction-I hold i t  to be void, just as much as if the excess of 
jurisdiction appeared in the adjudication itself. I f  it be not so, it is in  
the power of an inferior magistrate to dsaw every case before him by 
ixntmly adjudging the facts necessary to constitute his jurisdiction, and 
the only remcdy would be by appeal or writ of false jud,pent, 
upon which the party would be compelled to give security for (377) 
the debt. Thus it may be shown upOn evidence that a judgment 
rendered upon confession by a justice of one county, which purports to 
have been rendered in the justice's proper county, was in fact given in 
another county; and thereupon i t  shall be adjudged void, so that no 
action will lie thereon. Hamilton v. W ~ i g h t ,  11 N.  C., 283. I t  must 
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be so i n  r e s l m t  of the jurisdiction; othervise,  i t  would bc r a i n  fo r  the 
Legislature to at tempt to lilnit i t .  The  restriction call ever be evaded 
by bringiilg a case colorab1~- witlliu the ju r id ic t ion ,  if illat vou ld  do. 

T h e  act Pays that  "Debts due on bonds, nl ien the  pr incipal  does not 
exceed $100, qllall be cogilizahle and  determinable before one justice of 
the peace out of court." T m g e r  debts due 011 bonds a re  not cognizable 
before h i m ;  a i d  if he a w m e  a jurisdiction o ~ c r  such, h i s  acts a r e  roid. 
On n o  proof tha t  could h a l e  been offered i n  this case, consistent with 
the t ruth,  could the justice ha \  e g i ~  en a valid jnclpielit  fo r  the  relators. 
13ut i t  is  said tha t  proof n ~ s  t l iyxnsrd nit11 by  the confession of t h e  
jndgnents  by the debtor. and  tha t  thereby he admitted t h a t  such bonds 
were given a s  were qtated i n  the  warrants ,  and  concluded himself as to 
that  1)oint. B u t  I th ink  the confvcion makes n o  difference ill respect 
of tlw point of j u r i s d i c t i o ~ ~  ; fo r  it  n a s  still a judgment of the juqtice 
that  tlie sunl f o r  ~ ~ l l i c h  i t  \ V ~ P  relldered mas due upon  a I ~ o n d  for  that  
amount. The  confesqion dispensed 11-it21 proof  of t h e  bond by witnesses. 
But i t  could not diy)en.c n i t h  the  p ~ o d u r t i o n  of the bond-of some 
ins t ru l i~rn t  purport ing to hc a bond-of H i n t o n  for  a sum n i t l i in  the - - 

justice's jurisdictioll. a s  snpposed i n  the TI-arrant ; fo r  the  jurisdiction is 
of debts of $100 or  undcr  d u e  o n  71oncl.c, t h a t  is, on bonds actnallv exist- 
ing. -111 admiqsion to t h a t  effect coutrary to the fact.  i n  order to g i r e  

a j i~~ ' iwl ic t io~ i  to a juctice, callnot enlarge the jurisdiction, be- 
( 3 7 q )  cauce it  iq limited by the I a ~ r .  T o  say, t h e l ~ .  tha t  I I in ton  was 

concluded by the judgruents alld estopped to deny their  4Ticiency 
is assumi~ig  the  nhole  mat te r  i n  debate; f o r  if the  slihject-matter as i n  
fact eaisting 11 a; net  11 itliin the jurisdiction of the  magistrate. h e  could 
not t:tkc the col~fesiioli  nor   IT e j l idpiel l t  011 i t ,  and  those acts a r e  T o i d ;  
alld T cid j u d ~ m e ~ i t . .  llke a t l ~ e i  T oid a(>:.., e-top nobody. T h e  restriction 
upon rile jurisdiction is ilnposed as  a mat te r  of public pollcy and  not as  
a p r i ~ i l ~ g e  to the debtor. Therefore, the  debtor cannot n a i v e  a defect 
of ju r id ic t ion .  ant1 : ~ I I  uttctnpt to do io hv a n  a d m i s i o n  t h a t  h e  had 
gi \  e n  t \ r ~  h l l d c ,  e'lcll fo r  le+ thin A100, wlleil i n  t r u t h  there was but 
one, and that  one f o r  Inole than  $100, arid all this k ~ l o m i  to the justice 
of the yPacc, is  a conctrted f r a u d  upon the  law which onght not to be 
tolerated. Snch a n  ac1ini;sion caulrot shield the  proceedings f rom a n  
invest isat io~l  into their  r a l i d i t ~ ,  !)y a n y  eitoppel aIleged to arise out of 
tlle proceedirip ~ l i e m ~ c l ~  cs a, to O M  of t l l ~  parties to the  f raud .  H e r e  
o l le '~  eve3 c a m o t  Le shut so as  not to see that  the fact is  t h a t  the  t ~ r o  
~ r a r r a t i t s  n c r c  brought fo r  the debt due 011 the  one bond for  $13.80, 
notnithstandillg the gloss pu t  oii i t  by t h e  magistrate  i n  saying that  i n  
enter ing tlic jlldgli~rwts he  actcd oil tlie collfes;ioil-meaiii~ig to insinuate 
tha t  he took no note of t?le bond itcelf. Then, n l ~ y  did he  take i t ?  
W h r  did lie a:tcnlpt to cancel it  b! n r i t i n g ,  aq nsnal.  "Juclpnent" 011 the 
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face of it 'l Tl'hg did he not ask for the other bon& on which the judg- 
ments were rendered, if any such he supposed to exist, besides that one 
for the sum of $ 1 3 . 8 0 1  The act of 1794, Rev. Stat., ch. 62, see. 16, 
requires, w h e ~  a justice's execution is levied on land, that  he shall return 
it, "with a11 the papers on ~vhich the judgment was given," to the county 
court. Why are the papers to be returned? K O  doubt, that i t  may 
appear therefrom that it was a case within the justice's jurisdiction, so 
that  the court may order R wle thereon and the purchaser get 
a good title. I believe justices never give judgment on a bond (379) 
without having i t  produced and canceled, unless it may be in the 
case of a lost bond. That  exception stands on peculiar grounds, which 
leave the general rule uninzpaired; for the justice finds inipliedly, if not 
expressly, the loss of the bond as well as its execution. But in other 
cases they ought to, and do, require the bond to be produced as the 
source of their jurisdiction. I n  this case the magistrate, no doubt, 
considered that  he n a s  doing so when he  took the bond for $158.80; and, 
if so, he must have intended to give tlie t~ i -o  judgments on it. It seems 
to me that  is not sustainable. The  case has been compared to Peace v. 
Stephens, 25 N. C., 92, and said to be within the same principle. But  
i t  appears to n ~ e  that no two cases could be more unlike. There a cred- 
itor put a bond for $125.25 into a constable's hands for collection, and 
he took a new bond for $80 and entered a credit therefor on the first 
o!ie, and then took judgment on the new bond and for the balance due 
on the other. There the jurisdiction did not cxist colorablg. merely. but 
i t  esicted in fact, as there were t ~ ~ o  bonds actuallg, and each was v i th in  
the cognizance of a justice. But here there i;: no such bond as either of 
those set forth in the warrants. It was qaid, indeed. that the difference 
is nlerelg a matter of form, and that it is uqeless to require new bonds 
to be actually given, as it is just as easy for the debtor to give two 
bonds as to confess two judgments. But  surely that i~ not a lawyer's 
a n m e r  to an objection of the r a n t  of jurisdiction founded upon a 
statute which fixes a reqtricted jurisdiction of an  inferior tribunal by 
the form of the securities for the debt and the just amount of the debt. 
according to the different kinds of securities, as bonds and notes, liqui- 
dated or unsettled accounts. I t  is easy to give note3 for sums of less 
than $100. Then. let them be given, if the parties ~vish  to go before a 
justice of the peace for judgment; for  ~vithout them tlie l a v  g i ~ e s  
no authority to a single nlagistrate to take cognizance of them (380) 
H ~ r e  the7 mere n o t  given, and, therefore, there mas no jurisdic- 
tion. I f  a suit were brought upon the bond for $158.80, what defenw 
could be made to i t ?  I t  could not be pleaded that  the relators took from 
the debtor hi3 two bonds in satisfaction of it, for in fact there neTTer 
Kere any such bonds. T o r  could hc plead the former judgments thereon; 
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for as judgments on i t  they were void. So that  if their judgments are 
good by force of the form of the judgments, both that bond and the two 
judgments are subsisting securities for debts against Hinton, which I 
think cannot be. I am of the opinion, therefore, that  the judgnlent 
ought to be rerersed. 

PER C V R I A ~ .  No error. 

Cifed: Xoore 1.. Thornson, 44 S. C., 223. 

PHILIP BEEKER v. J O H N  SAUKDERS. 

A,,  on 2 1  August, 1841, transferred to B. certain promissory notes of C., which 
he a t  the time guaranteed. B. made no application to C. for the payment 
of the notes until 29 July, 1842, and gave no notice to A. that the notes 
were unpaid and he should hold him responsible on his guaranty, until 
29 February, 1844. Held, that B. had been guilty of such laches as  to dis- 
charge A. from his guaranty. 

APPEAL from DAVIDSOS Spring Term, 1846 ; Settie, J .  
Tlle plaintiff, on 23 April, 1841, received of the defendant, for  bacon 

sold him, two notes then due on Alexander Shammell. Tlle defendant 
guaranteed the notes to Le good, and Shammell's estate was then con- 
sidered to be good. The  plaintiff did not, howerer, demand the money 

due on the notes until 29 July,  1842. The  plaintiff gave notice 
(:38l) to the defendant on 29 Februar>-, 1844. that  he was looked to for 

the money. The dvftndant refuscd to pa!., and the plaintiff 
brought this action of a~-umpsi t  upon the .aid guarant?. The  jury 
found these facts in a special verdic3t: that the plaintiff had heen guilty 
of 7ackrr  and the def~ndnli t  Tvas divharged from his guarantee. I I n i n g  
pronounced judgniel~t accordingly, the plaintiff appealed. 

I)AUIET.,  J. ,I gnarantr  is a promise to anslver for the payment of 
iolilc debt or  t h ~  lwfo r lnn i i c~  of some duty in case of the f a i l u r ~  of 
a r ~ c t l ~ e r  person nlio is h i i~ lv l f .  in t 1 1 ~  firqt i n s t auc~ ,  liable to such pay- 
went or p c r f o r n ~ a ~ ~ ~ e .  Fell on Gunr., 1; Smith Mercantile Lan ,  277. 
Vhc judqe was of opinion that  the l a c h p s  of the plaintiff had discharged 
;he defendant. .\lid Trc cnnc1:r with hi.; 15onor. Tt does not a p p a r  in 
tlie re rd ic t  t h a t  t h ~  plaintiff erpr dc~nnnded thc money due on the notes 
of Shammell's rcpre.:entatire;: for more than fifteen month.: aftcr he had 
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received them.  Nur did he g i w  not ice  to  t h e  de fendan t  of h i s  inability 
t o  yet t h e  m o n e 7  o u t  of Sl la imlel l ' s  es ta te  u n t i l  F e b r u a r y ,  1544, a lmos t  
t h r e e  y e a r s  a f t e r  h e  had r c c e i ~  ed  t h e  notes  u p o n  t h e  g u a r a n t y ,  and w h e n  
t h e  l a m  d e ~ l l a n d e d  of h i m  t o  resor t  t o  a reasonable  degree  of dil igence,  
a n d  t h a t ,  too, i n  such  t i m e  a s  a p r u d e n t  a n d  discree t  m a n  wou ld  i n  like 
circumstnilces use  t o  collect h i s  ow11 debts.  Arid i f  he then f a i l  t o  ob ta in  
s a t i s f ac t ion  of his p r inc ipa l ,  he i s  en t i t l ed  to resor t  to his g u a r a n t o r ,  
o n  h i s  first g i r i n g  h i m  no t i ce  i n  a reasonable  t i m e  t h a t  he is looked t o  f o r  
p a y m e n t  of h i s  g u a r a n t y .  Towns v. Farrar, 9 N. C., 1 6 3 ;  Grice .I.'. 
Ricks ,  14 S. C., 62. T h e  j u d g m e n t  m u s t  be  

PER CURIAJI. Affirmed. 

(382)  
Dm- OX DEJIISE OF HIRARI WARD v. JOHN SAUNDERS. 

1. In  the  case of the  re turn  of the levy of a justice's execution on land t o  t he  
county court, though a notice i s  directed by law to be given to the  defend- 
ant ,  no evidence is  required of t h a t  notice but t he  record of t h e  county 
ccurt  ordering the  vcndi t ion i  crponns. 

2.  The  description in the  re turn  of a constable of a levy on land need not l i ter-  
ally conlply with t h e  a r t  of Assembly in such cases, its requirements be- 
ing  substantially t ha t  the  land should be sufficiently distinguished and  
identified. 

3. When the  original records a r e  offered in evidence in the  court  to which 
they belong they should be received, because t h e  court is  presumed in  
l a y  l o  know its  oTrn proceedit?gs; but in another court t he  proper evi- 
dence is  a c'opy of the  record, authenticated by the  seal of t he  court. 

4. I n  t he  case of a re turn  by a justire of a lerg on land, ~ ~ i t h  the  correspond- 
ing  papers, i t  is not necessary t h a t  it shoald appear by a dist inct  certifi- 
cate of t he  clerk tha t  these papers have been enrolled in bound books, a s  
required by the  ac t  of Assen~bly.  The  ordinary copy of t he  record, cerri- 
fied by the  clerk under the  seal  of t he  court, i s  sufficient eridence of t h e  
enrollnlent. 

5 ,  The declarations of a person who has  executed a deed, a t  a period subse- 
quent to zuch ese tu t ion ,  a r e  not evidence against  the grantee.  But t he  
declarations of a grantor  I~etn-ren  the  t ime ~ r h e n  the  deed falsely bears 
date and the  t ime when i t  nxs  actnally executed a re  evidence a s  to the  
fraudulent intent of the  parties. 
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bearing date 23 April, 1840, and the defendant under a purchase at  a 
sale under execution against Doby and a sheriff's deed dated 2 Novem- 
ber, 1841, as hereafter mentioned. 

The defendant alleged that the conveyance to the lessor of the plaintiff 
(who was the brother-in-law of Doby, and did not appear to have paid 
anything for the land was antedated, and was fraudulent as against 

Doby's creditors, and void. The defendant then gave in evidence 
(383) the records of four cases in the county court of Davidson, some 

at the instance of the defendant and others at  the instance of 
other persons, against Doby, from which i t  appeared that in February 
and April, 1841, four warrants had been commenced against him, on 
which judgments were rendered and executions issued on 4 June there- 
after, on each of which the constable returned, "No goods or chattels to 
be found; levied on the lands and tenements of Isham Doby, adjoining 
the land of Allen Newsom, Claiborne Newsom, and others, containing 
190 acres." Upon that return, judgments were rendered and orders for 
sale made in  the several cases at August Term, 1841; and thereupon 
writs of venditioni exponas a-ere issued, under which the sale was made 
to the defendant. The plaintiff's counsel objected to receiving the 
records in evidence because it did not appear that the proceedings had 
been recorded in a well-bound book kept for that purpose. The plain- 
tiff then produced the original warrants, judgments, justices' executions, 
and constable's return, with the indorsements thereon, "Recorded in 
minute docket. February, 1543," in the handwriting of the clerk of the 
county court. The counsel for the plaintiff still objected to the evidence, 
and insisted that it ought to appear by the minutes of the county court 
that the papers had been recorded therein. But the court received the 
evidence. The defendant then proved by one Smith, who is one of the 
subscribing witnesses to the deed from Doby to Ward, that i t  was not 
executed on 23 April, 1840, as i t  purports on its face to have been, and 
that, although the witness could not recollect precisely when it was 
executed, it was certainly not before September, 1840, as the witness 
knew from the fact that he attested the deed after he came to reside 
in Davidson County, which was not until September, 1840; and the 

defendant proved by other witnesses that the deed from Doby to 
(384) the lessor of the plaintiff was not made until April, 1841; and 

thereupon thc defendant offered to prove declarations made by 
Doby between April, 1840, and April, 1841, that hc was at the time of 
making such declarations the owner of the premises in dispute, but that 
he intended to convey them to the lessor of the plaintiff in order to 
defeat the defendant and his other creditors aforesaid of their debts, 
and in trust for himself. To the evidence thus offered the counsel for 
the plaintiff objected for the reason that it would tend to invalidate 



the deed made by Dobby himself, which purported to be made on 23 
April, 1840, and, therefore, ought not to be affected by his declarations 
made after that  day. But the court received the evidence. 

The counsel for the plaintiff then objected that the return of the levy 
by the cellstable ]\as defective because it did riot follow the words of the 
act of Asseii~bly upon that subject. Thereupon the defendant gave 
evidence that there was not a water-course nitliiri the land in dispute, 
and that  it nould easily be identified and knonli by perqons residing 
liear it, from the description in the returi~s. Tlie court instructed the 
jury thereon that  it n a s  not necessary the levy should be in the words 
of the act. a d  tllat if the evidence satisfied them that  the description in  
the return identified the land as effectually, for the information of 
bidders and others, as if all the terrns of the act had been used, i t  was 
sufficient. 

The counsel for  the plaintiff further objected that  the orders of sale 
were void because the defendant had not proved that  notice had been 
given to Doby of the seleral levies and the intention to move for  judg- 
ments thereon. But  the court held that  the judgments and orders of 
sale in the ccunty court were sufficient, without further proof of such 
notices. 

The jury foulid for the defendant, and judgment was rendered thereon, 
and the plaintiff appealed. 

Mendenhall f o r  plaintif, 
S o  cozinsel f o r  defendant. 

RUBFIN, C. J. That  no further evidence of the service of notice as 
required by the statute. Rev. Stat., ch. 45, see. 19,  is requisite, besides 
that  contained in the record itself, was decided in Burke z3. Elliott, 26 
S. C.. 353. wliicli diq>oses of the last exception. 

Upon the otliw objection. as to the sufficiency of the return of the 
levy, Smith zl. Lou, 24 K. C.. 457, mid BZa~~chard v. Rlnnchard, 25 3. C., 
105, are i n  point to snqtain the opinion given by his Honor. I t  was held 
in  those cases that  the construction of the act did not imperatively re- 
quire that  it should be literally followed, prorided it appeared upon 
evidence that  the description given was equivalent to that prescribed as 
the means of distincnishing and identifying the parcels. 

I t  is a r e rv  common practice for gentlemen of the bar, for the con- 
I cnience of thcinqel~es and their clients. to n v  as eaidence the original 
docvmentq and mi~u teq ,  instead of the record as finally made up  or 
snppo~cd to be made np from them, or a copy from it as enrolled. V h e n  
thc evidence i.: offered from the wnie court in ~ ~ h i c l i  the proceedings Twre 
had,  no difficult7 can occur. because the court knows its ovn  proceedings 
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and records and can instanter order the enrollment, and give the parties 
the benefit of it, in its complete state. When the proceedings are in 
one court, and they are o f h e d  as evidence in another, regularly the 
original documents or minutes, which may need evidence to identify 
them, are not evidence, but only the record made up or a copy from it, 
authenticated by the seal of the court. This we had supposed to be so 
perfectly understood that no one would think of objecting that it did 
not appear from the originals and minutes (when admitted by consent) 
that thev mere not enrolled or recorded, as it is called, or would absurdly 

require that it should be shown by the enrollment that they had 
(386) been enrolled, ~vhen, in truth, those documents by consent are 

received instead of the regular roll itself. I n  this case the objec- 
tion is that it did not appear in evidence that the proceedings had before 
the justice had been recorded by the clerk in a well bound book, as 
directed by the act of 1794, Rev. Stat., ch. 62, see. 16, which i t  seems to 
hare beell supposed could only appear by the minutes of the county 
court. But whether the proceeding., were recorded or enrolled could, 
in this case, as in every other, appear from the enrollment, or a copy 
duly certified under seal, and could not appear from the minutes. 

The direction to record these proceedings in a well-bound book is 
nothing peculiar, but is only providing that they, although originating 
before a justice out of court, shall, when returned to court and made 
the foundation of an adjudication there, be enrolled for their preserva- 
tion, as the process, pleadings, and other proceedings are in other cases. 
Therefore, when a copy of the record of the county court, or what pur- 
ports to be such record, is produced, it establishes that everything therein 
appearing is enrolled; for that is in truth the copy of the enrollment in 
legal parlance. Hence, after reading in evidence the transcript from 
the county court in this case, it was superfluous to produce the originals 
with the clerk's memoranda on them, to let i t  be seen therefrom that 
they had been recorded, for they were riot evidence at all of any such 
thing, whereas the other was the thing itself or a copy of it. But if only 
the originals and minutes mere read, as they were not objected to on the 
grounds of their being such originals and not the record technically, i t  
must be understood that they were received, by consent, as evidence of 
everything that mould appear in the roll, when regularly made up from 
them; and the objection, as being incompatible with such consent, would 
then be properly overruled. I n  every point of view, therefore, the 
decision of his Honor was right. 

I t  is a well settled rule of evidence that the declarations of a 
(387) person after he has made a deed cannot be received to impeach 

it, because they were made when he had no interest in the subject, 
and it would be unsafe and unreasonable that the interests of another 
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person should be attacked by them. I t  is also true as there is, prima 
facie, to be a presunlption of truth and fairness in all transactions, that  
the date of a deed is to be taken as the time of its creation until there 
be evidence to the contrary. But  in the present case it is stated as a 
fact that  the date of the deed was not that  of its execution, but about 
one gear prior to it, ~111~1 it was contended that the declaratiorls of Doby 
of a fraudulent purpose to excu te  to TTTard a deed in trust for himself 
and gire it a false date could not be rcceired, hecause, though made 
before the deed wt s  actually executed, the. Tvere made after the time 
the deed falsely purports to h a ~ e  been executed. Such a position 
is perfectly preposterouq, as i t  xould make fraud a complete protec- 
tion in  itself. and ellable admitted falsehood to exclude the truth.  
I f  the deed had been dated truly, it  TT~IIICI l i a ~ e  afforded no pretense for 
excluded the declarations of Dohy, during 1\40, of the purpose to 
make a ~ o l u n t a r y  convt>yaric.e to hi> brother-in-law, because he was 
then the ovner and possessor of the land. Then i t  i s  illipossible that  
those declarations, thus made. v h i k  he TTas the owner and possessor, 
should lose their competency and effect by the subsequent execution 
of a deed in April. 1641, alld gi\ ing it the false date of April, 1540. 
After the evidencc as to the time of making the deed, the court properly 
r ecc i~ed  the declarations for the purpose of directing the jury'to inquire 
of the true time of the execution of the deed, aud. further, to disregard 
such declarations as were made after the day on ~ ~ h i c l i  they should find 
the deed was executed, but to take into their consideration those made 
before the execution of the deed a3 exitlence. to be ~wighed  by thern. 
of the bona or mala fit1r.s of the transaction. 

PER C u ~ r a ~ r .  No error. 

Cited:  Pendieton z.. 2'nreblood. 48 S. C., 9 s ;  Hodyes v. Spicer, 79  
N .  C., 229; Hiliia7d T .  Phillips, S l  X. C.. 106; Famzcr v. Uatts ,  83 
N. C., 389; Lush 2.. Thorr~as, 86 S. C., 315; S. v.  Voight ,  90 N.  C., 745; 
S. v.  Hunter ,  94 PIT. C.. 834; B l o c  v. Vnuglzan, 105 N .  C., 210; Perry v. 
Scott,  109 hT. C., 384; Webb z .  Atkii?son, 124 N. C., 454; Bank v. Levy, 
138 3". C., 278. 

DAVID C. GUYTHER v. JOHS C. PETTIJOHN. 
(388)  

1. When there  are  two par t  owners of a chattel, and one of them, without the  
assent of the  other, destroqs the  chattel or renders i t  use7e.m by use,  the  
former is liable in damages to  the  latter for the value of h is  share.  

2. I n  such case no demand is necessary before bringing the  action. 
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APPEAL from WASHINGTON Spring Term, 1846; Bailey, J. 
This was an action of trover, brought to recover damages for the con- 

version of two fishing seines. Plea, "Not guilty." I n  1841 the seines 
belonged to John Bennett and F. Fagan, as partners in the business of 
fishing. I n  August, 1842, Fagan conveyed his interest in the two seines 
to the plaintiff. Bennett, who had the possession of the property, died 
in December, 1842, and his executor, on 31 January, 1843, sold one of 
the seines to the defendant at public sale, the plaintiff then and there 
objecting and setting up his title to a half of the said seines. The plain- 
tiff, however, afterwards withdrew his objection, saying "that he would 
be entitled to his part." At a future day the executor sold to the de- 
fendant the other seine at  private sale. The plaintiff was not then 
present, nor did he give any assent to this sale. The defendant used the 
seines in fishing up to the bringing of this action, which mas on 1 May, 
1845. 

The defendant insisted, first, that he and the plaintiff were tenants i~ 
common, and that one tenant in common could not maintain an action 
of trover against his cotenant for an injury done to the property held in 
common; and, secondly,  that the plaintiff should have made a demand 
before ho commenced this action. The court charged the jury that if 
the plaiiitiff assented to the sale made by the executor of Bennett, he 
could not recover in  this action of trover for a conversion of any of the 

property t h e n  sold; and that if there was no assent, then the 
(389) plaintiff could not recover unless they further found that the 

defendant had in fact d e s t ~ o y e d  t h e  seines, or that they had been 
rendered uscTess b y  use,  before the bringing of the action; and if that 
fact was proved against the defendant, then the defendant mould be 
entitled to recover one-half of the value of the seines in damages. The 
court further instructed the jury that a demand before the bringing of 
the action was not necessary. The jury found a rerdict for the plain- 
tiff: a motion was made for a new trial, and it was refused. Judgment 
mas then rendered, from which the defendant appealed. 

Tleuth  for alaintif. 
?Fo ~01 /nm7 f o r  d r f m d a n t .  

I)AXIEL, J. 7'11~ court told the jury that if the plaintiff assented to 
the sale of his interest in the seines, or either of them, then he could not 
~ecovt~r  in this action for a conversion of that property which he had 
a ~ n t c d  should be sold. Thc jury h a ~ e  by their verdict negatived any 
assent to the sale of the plaintiff's interest in the seine?. The case, 
then, it wems, turned altogether upon the ground whether the defendant 
had dectroyed the seines, or whether he had rendered them uselrss b y  use ,  
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before the  action was brought. T h e  original owners had  been fishing 
:is par tners  one or  t ~ v o  years before the sale to  the  plaintiff by  F a g a n .  
R u t  whether they had  used either of these two seines dur ing  t h a t  t ime 
does not appear  i n  the  case. B u t  the  eridence does show t h a t  t h e  
defendant had  i n  fac t  used these seines i n  fishing, f o r  three springs, 
f rom the  sale to  h i m  u p  to the  bringing of the action. There was, 
therefore, evidence to be left to  the  j u r y  as to the destruction of t h e  
seines by  the defendant, o r  as  to  his  rendering then1 useless by use. 
T h e  lam, we think, was correctly stated to the jury by  the  court. Lucas 
I . .  JVasson, 1 4  X. C., 398. 

PEC CUKIAM. K o  error .  

JOSEPH G. GODFREY v. JAMES LEIGH. 
(390)  

1. Under our statute of usury, Rev. Stat., ch. 117, the reservation of usurious 
interest makes the contract void, but it does not incur a forfeiture. The 
forfeiture is incurred only by taking usurious interest, as  such. 

2. Although there be a corrupt agreement for excessive interest when the 
money is advanced, yet no action lies for the penalty until some illegal 
interest has been received. 

3. So, on the other hand, if the contract was not for excessive interest, but the 
lender afterwards receives it, he forfeits double the sum lent. 

4. If a bond be given upon an usurious consideration, and a new bond of the 
borrower is afterwards substituted for it, the offense is not committed so 
as  to  subject the lender to the penalty until the second bond be paid. 

5. But  where the debtor does not give his bond merely as  a security, but gives 
that of another person, payable to him and belonging to him, in payment, 
and it is accepted as  a payment, it is a payment in law as nell as in the 
common understanding of men. 

6. A payment in moneT's worth, received as a payment, is considered in law to 
be the same as  a payment in cash. 

7. A contract for usurious interest may be laid, in a declaration for the pen- 
alty, as  of the day when the illegal interest was paid. 

APPEAT, from PERQUIJIAXS Spr ing  Tcrm. 1S46; Bailey, J .  
This  i q  a n  action of debt founded on the s tatute  of usurv. T h e  

declaration contained t ~ o  counts, but all  the eridcncc Tvns clirected to 
the  first, and on tha t  the  judgnzcnt n u s  rcndered for  the plaintiff.  It 
demands $693.08 and lays the case t h u s :  T h a t  on 23 X a r c h ,  1842, a t ,  etc., 
upon a certain corrupt  c o n t ~ a c t  then and  there madc betveen the  de- 
fendant ~ n d  the plaintiff'. the said J. 1,. took. accepted, and received of 
and f r o i ~ i  the w i d  ,T. G. the cum of $12 .03  1 ) ~  way of corrupt bargain 
and loan for  the w i d  J. Ii. forhearing and giving, and having forborne 
and g i ren  clay of p a p e n t ,  of t l ~ c  sum of $346.,51 therefor. viz.. on  1 
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January, 1841, at, etc., lellt and advanced by the said J. L. to the said 
J. G. from the said 1 January, 1541, until the said 23 March, 

(391) lb42, which said sum so taken, etc., exceeds the rate, etc. Pleas, 
nil debet and statute of limitations. 

This action was brought on I March, 1645. On the trial the plaintiff 
produced one Sawyer as a witness, who stated that the plaintiff applied 
to the witness to assist him to borrow a sum of money; and that on 1 
January, 1841, he applied, on behalf of the plaintiff, to the defendant 
to l e d  the plaintiff the su~iz he needed, and offered, if he would, to 
transfer to him a bond which he, the witness, then held from the present 
plaintiff to the nitiiess for the sum of $382.70, bearing date 12 Sep- 
teiilber, 1839, and due one day after date; and that the defendant agreed 
to take the said bold and advance the arnouilt thereof to the plaintiff, 
deductitig 16 per cent from the amount of the principal and interest 
thereon; tliat this was co~ilniuuicated to Godfrey, \tho consented to take 
up the inorlcy on tliosc~ term>; and that, then, the witness and Godfrey 
and Leigh, being together, lie, Sawyer, corrlputed the sum due on the 
bond and ascertained that thc net proceeds of it after deducting the 16  
per cent mas $346.64, and the defendant then haudcd to him that sum, 
and he immediately handed it to Godfrey, all three of them at the time 
sitting a t  the same table. The witneqs upon cross-examination stated 
positi~ely that he did not borrow the money, nor sell the bond to the 
defendant, but tliat Godfrey did, and the defendant understood it so, 
though he said that if the defendant Bad not taken the bond and advanced 
the rnoney he, the witness, would have carried the bond home as his own, 
as Gotifrey only wished to borrow rnoney on it. He  also stated that the 
plaintiff again gave to the nitness his bond for the sun1 due on the bond 
transferred to the defendant, and that on 23 March, 1842, the plaintiff 

repaid to the defendant the said sum of $346.54, and also the 
(392) further sum of $124.03 in discharge of the said bond, which the 

defendant then delivered to Godfrey as satisfied. But he stated 
that the payment was not made in cash, but was made in a bond executed 
by one Reed to Godfrey for a larger sum, which Leigh accepted from 
the plaintiff in payment of the said debt, and the excess of Reed's bond 
above this debt was applied as a credit on another debt mhich Godfrey 
  wed Leigh. 

The counsel for the defendant insisted that as the bond of Godfrey 
was pavahlc and belonged to Sawyer until the latter transferred it to  
the defendant, the transaction mas a sale of the bond by Sawyer to 
Leigh; and, secondly, that if Sawper lent the bond to Godfrey, the 
obligor, it thereby became extinguished; and that though Leigh might 
have lent the mvnep to Godfrev, yet it mould not be usurious, because 
the bond had c e a d  to be binding; and, thirdly, that as the bond of 
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Godfxy  to S a n ~ r r  n a s  good in its inccl)tion, tlie discounting i t  a t  the 
rate of 16 per ceut c.onstitutcd usury, niid the offense n a s  cor~iplete ~vhen  
the iiloney naq a c l ~  on 1 Ja~ iunry ,  18.21; and, fourtlilg, that if the 
last pmition ahoulrl nct he tiue, then no nction lijd yet accrued, as it 
did not appem t?mt tlic ddtwd:rnt I i ~ d  r cce i~  ed pngnlcnt of Iteed's bond. 

Tlie court illstrnctcc? thc jury iha ,  if, in ilicir opinion, the defeildarit 
purchased tlic bond from Sa~xyer,  and paid him .or the plaintiff the 
nloncy, the plaintiff could not leco\ cr. But if, in their opinion, Sawyer 
applied to the rlei'endnnt to b o r r o \ ~  the iiioriey for Godfrey, mid explained 
to him that hc  n as nilling to let Godfrey h a ~ e  the uw of the bond, pro- 
~ i d e d  he could raise the nioney oii it  from the tlefelidant, and that there- 
upon the defendant agreed to nd~nnce  to G o d f r q ,  as a loan, the amount 
of tlie bond, deducting 16 per cent. and did pay the saiilc into the hancls 
of Sawyer on 1 January,  1841, ~ i z . ,  the sum of $316.64, as a loan for 
Gudfrcy and to he paid to Godfrey, and took from Godfrey. through the 
hands of Sa~vj-er, the bond of Godfrcy for $%2.70; and that on 
23 AIarcll, 1S.1-2, Godfrey paid the defendant on the qaid contract (303)  
the wril of $470.60-being $124.03 for the use of the money from . 
1 January,  1841, to 23 lI:~rcli.  1%--i t  n a s  usurious, and the defendant 
forfeited double thc sum so lent by him. 

The court further inqtrncted the jury th:lt the penalty lvas not incurred 
by making the loan to Goclfrcy, but only rece i~ing usurious interest 
theieon, ~vhic.11 lras not until the payment on 23 Alarcli, 1842; and, 
therefore. the statute of lilliirations nae not a bar. 

And, lastlv, the court told the jury that  if the deferidant took and 
accepted from Godfrey the bond of 12eed. payable to Godfre-j-, and by 
him tmisferrcd to the clefelidant as paynlent of the sum lent by the 
defendant to Godfrey, and the nqnriou, interest thereon, i t  was the same 
as if the payment had been mad? in money. 

Heath for p7ainti.f. 
A. M o o r e  f o r  d s f ~ n t l a n t .  

EUFFIS. C. J. TVhether the transaction Tws in fact a purchase of the 
bond of Godfrey by the defendant from Sawyer, or was a loarl to God- 
f r e r  l~irliself, n a s  fairly left to the jurv, and has been found against the 
defendant. Tnking it, then, to h a ~ e  been a loan to Godfrey, it 
seems clear that  all the opinions de l i~ered  by thc court nere  ( 8 0 5 )  
correct. That  the bond Tms good in the hands of Savyer,  or that 
i t  was good or not good as a qccuritu in the h a d s  of Leigh. can make no 
kind of difference as to the liability of the defendant; for there is a 
clear distinction b e t ~ ~ e e n  the part of the act n-hich aroids the agreement 
or securities and that vhich gives the penalty. The recervation of 
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usurious interest makes the c~nt rac t  void, but it does incur a forfeiture. 
The forfeiture is incurred only by taking usurio~w interest as such. 
Therefore, although there be a corrupt agreement for excessive interest 
when the money is advanced, yet no action lies for the penalty until some 
illegal interest has been received. So, on the other hand, if the contract 
was not for excessive interest, but the lender afterwards received it, he 
forfeits double the sum leiit. Rex c.  Allen, 1 Nod., 69 ; Sir Tho. Raym., 
169; F'loyer v. Edzcards, Cowp., 114; Fisher z.. Ueurly, Dought., 235. 
So if the bond could be supposed to be extinguished because Sawyer 
appeared to let Godfrey have the benefit of it i11 this manner, it would 
not be material, for every security for an usurious loail is roid;  and yet, 
jf illegal interest is paid on it, the peiialty arises. 

As to the statute of limitations, it is clear that it did not begin to run 
until the payment of the debt on 23 March, 1842. However it might 
be if the bond had been discounted for Sawyer, and less than the sum 
due on it for principal arid interest had been paid to him, yet as in this 
case the Ioan was to Godfrey of a certain sum of money, as found by the 
jury, and Godfrey's bond mas transferred to Leigh by Sawyer merely 
as a security, no interest can be considered as having been kept back or 
as taken by Leigh, as snch, before he received the payment in 1842. 

I t  is true that if a new bond be substituted for one that is usurious, 
the offense is not conrmitted so as to subject the lender to the penalty 

until the second bond be paid. But when the debtor does not 
(396) give his bond merely as a security, but gives that of another 

person, payable to hiiil and belonging to him, in payment, and 
it is accepted as payment, it is a payment in law as well as in the com- 
mon understanding of men. Bullion, taken at an agreed price, may be 
stated in pleading as so much money lent or i aid. Raibe  v. Parker, 
1 H.  Bl., 283. So payment in money's worth, as a horse, bank notes, 
the note of a third person, and the like, was said in Brisendine v. Jfartin, 
23 N. C., 286, to be the same as cash. And, lastly, in Ligon v. Dunn, 
 ant^, 133, the Court held that the acceptance by an obligor of a 
bank check in payment of a bond supported the plea of paymrat in 
debt on the bond. 

It has been further objected in arrest of judgmcnt that the declara- 
tion is defective in not setting forth the dav of making the corrupt con- 
tract. But it seems to be sufficient in that respect, following literally, 
v c  believe, the precedent given in 2 Chit. PI., 514, or the common count 
for usnry under the St. 12 Anne. Tt omits all the transaction previous 
to 23 March, 1842, except the loan of the money on 1 January, 1841 
( ~ ~ h i c h  it may be supposed \\.as made fairly), and then it alleges that 
the defendant took, on 23 March, 1842, upon a corrupt bargain then 
macl~ with the plaintiff, the hain of $124.03 bv may of unlarful interest. 



Now, we have seen that if, upon a good agreement, usurious interest be 
afterwards received, the offense is consummated, and, therefore, i t  is  
plain that  the very fact of paying and taking the usurious interest con- 
qtitntes an  agreement for i t ,  and that it may be laid as such, and, con- 
sequently, laid as of the day when the illegal interest was paid. 

Jltdgment for the plaintiff on the first count of the declaration 
PER CURIAM. Affirmed. 

Ci ted:  Cohb c. J lorgan ,  33 3. C., 2 1 5 ;  Y r i t c h a r d  2). Neekins, 98  
N. C., 247;  Rushing P .  Rirens, 132 K. C., 275. 

THE STATE TO THE CSE OF J A M E S  1IURPHY AND WIFE AND OTHERS 
V. WILLIAZI JlcKAY ET AL. 

1. A single suit upon an administration bond niay be brought by more than 
one of the persons entitled to distribution of the intestate's estate, as 
relators. 

2. The court, when the suit is at the instance of more than one relator, will 
adopt such rules as may he necessary to prevent injustice to the defend- 
ants, either as to the mode of declaring, the breaches assigned, the plead- 
ings, the trial, or the costs. 

APPEAL from SAMPSOS Spring Term, 1846; Dick, J. 
Munroe Treadwell died intestate, leaving several next of kin, and the 

defendmt McKay becan~e liis administrator, and, together with the 
other defendants ns his sureties, entered into a bond for  the due admin- 
istration of the estate. The present action is debt brought thereon, and 
the declaration contains three breaches: the first, that  the administrator 
refused to pay the relators, &Iurph\- and his ~ ~ i f e ,  the distributive share 
of the residue of the estate remaining in his hands after the payment of 
the debts of the intestate and making all just allowances to the adminis- 
trator. which belonged to her as one of the next of kin of the estate. 
The#second breach and the third were like the first. except that  the one 
xT7as for not paying the share of the residue belonging to O~ven C*. 
Treadwell. ~ l i o  is  another of t!le next of kin and also one of the relators, 
and the other for not paying the shares of Shadrack Wooten, another 
of the next of kin and of the relators. The defendants pleaded non est 
f a c t u m .  and, to each breach, p a p e n t  of the sum specified in it to the 
particular. relator. On the trial of the issues the counsel for the defend- 
ants objccted that the action would not lie at the instance of the three 
relstors for their s e ~ ~ e r a l  d i ? t r ibu t i~e  shares. and niored the court to 
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nonsuit the plaintiff. The coilrt did so accordingly, and from 
(398) the judgment the relators appealed. 

XacRae  fo r  plaintiff. 
Strange for defendants. 

RUBFIN, C. J. Without regard to the form in which it is presented, 
the Court supposes the single question to be whether the action is well 
brought, and, therefore, bas considered that alone. 

Xext of kin take distinct shares, and unequal balances may be due to 
the several persons who make up that class. The arguments for the 
defendants is that these three of the next of kin are separate creditors 
of the administrator, and, therefore, that one action cannot be brought 
for the benefit of all of them. There is no doubt that each creditor or 
next of kin may prosecute a aeparate action "and recover damages for 
the breach to his prejudice until the penalty of the bond be exhausted." 
I t  is the expiess purpose of the act, Rev. Stat., ch. 46, to give to any 
"person or persons" the right to prosecute "a suit or suits in the name 
of the State" on an administration bond, and "recover all damages 
which he, she, or they may hare sustained by reason of the breach of its 
conditions." But while "suits may be brought on the bond" by severai 
relators, the act, taken literally, allows "any persons" to bring "a suit" 
on it. The question is, whetker the literal reading is the true sense of 
the act. The defendant'.. covrml contends that convenience and legal 
analogy require the interpretation that separate actions must be brought 
on separate rights, and that two persons cani~ot unite as relators unless 
they have n joii~t interest in all the damages that can be assessed under 
the declaration. 

There is no doubt that in England any number of breaches may be 
assigned in an action on an administration bond. I t  is payable to the 

ordinary, who is authorized to take it as a security for the estate. 
(399) But there is no statute which provides any particular mode for 

suing on it. 7s by an assignee or a person or persons injured; and 
those matters are regulated by the general law. Therefore, the suit is 
necessarily to be instituted by the assent and in the name of the ordii~ary, 
who is a natural person; and but one suit can be brought on it, as i t  is 
merged in a judpicnt on it. Now, the statute 8 and 9 F i l .  HI., ch. 11, 
conzpels the plaintiff to assign a breach or breaches of the condition, 
and the jury to asqess the damages arising therefrom, and at the same 
time antllori7es him to assign as many breaches as he thinks fit. 
,Ilthough the ordinary really has no interest personally ill any breach 
nssigncd, yet by force of the contract with hiin contained in the bond 
he recolers damages arising from a breach of the condition in not 
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paying a sum, for example, to -1, in the same nianiler as if the condition 
had required the paynimt r,f that sum to the bishop himself. As the 
declaration might assign any number of breaches of the latter kind, 
that  is, in the nonpayn~ent of different debts to the ordinary, it  follows 
that in like iilaniier i t  may assign several breaches in  relation to several 
duties to another person or to several persons-the bond, in truth, cover- 
ing all of them. There is no legal reason n-hy the bishop should recover 
for a breach i n  respect of one of the nest  of kin more than of another; 
nor why he may not assign two or niore breaches of that kind as well as 
for matters afl'ectiiig his private interest. No injury can result to any 
person from it, and but few iiiconreniences, if any. The suit is by 
order of the ordinary, at the suggestion of a person or persons injured;  
and s e ~ e r a l  d l  not probably unite in tlie application, nor the bishop 
grant it, if the investigation of one claim d l  retard the tr ial  as to 
another. I t  is true, the case may be niuch complicated by embracing 
many breaclies in one declaration; but tha t  is attributable to a statute 
which is held to be highly remedial, and to hare been made for 
the benefit of defendants peculiurlv. Every defense is open to (400) 
the defendant oil eacli breach that  nould be if that ncre  tlie sole 
breacli, or if the action ncre  coverlnnt; for, ill anmering the declaration, 
rhe defendant ma>- put in an!- ulnnber of pleas to each breach-though, 
indeed, it is otherxGc when the bre:!ches are assigned in the replication, 
as a rejoinder is confined to a cinglc a n w e r .  I t  appears, then, that  
the w i t  is in England siiiil)ly the snit of the obligee,  rho is the plaiiitiff 
of record; and he may, of course, asqign an>- ~iumber  of breaches on the 
conditiorl of this. like a n r  other boild. 

Rut the co~mrcl for the dcfciidantq argnetl that as our statute, l k v .  
Stat., ell. S1, see. 2 ,  requires the rehtor  or relators to state in the declar- 
ation matter of indnccnient, showing :!t ~rhosc  instancc mid on whose 
belialf tlie suit i~ b~ongli t ,  :I relator is  ilot only rcg:rrded as a person 
intcrcsted, but as reallv and lcgal i  tlie plaintiff; m d ,  co~iieqnently, that  
none can sue a3 I clatolv in tlie mi l c  21ction but - l~ch as I i a ~  e a joint  rid 
equal interest in the vhole subjcct of contra\-e~y. Tlie 1)rorision re- 
ferred to  iq colifi~icd to .uit.; on bonds of a ilicriff, clerk, and other 
officels; and t1ie1.c is uoue slicll in the act of 1701, n l ~ i c l ~  re1:rtes to 
adrniuiqtrationa bolldq, and lnerely direct. that thev *hall be put in s l~ i t  
at the instance of ail7 !lemon or p r r s o n ~  ilijured. ill tlie nmnc of tlie 
chairman of tlie co~mtp  court. to nhom they ~ w r e  then niatlc paFnble. 
But admit that 11ie form of the declaration is to be the qmnc in  lmtli 
instancec, and t1i:rt it  niliqt slion- that  pnrt icl~lar  l i c ~ w n s  liare put the 
bond in w i t ,  and tlie in ter~qt  of thoqe ~ W S O I I S  in tlie brcaclies, the Court 
cannot agree, as :In i u f c r c l ~ c ~  hercfrorn. that  q t ~ e r a l  hleaches map not 
he asqipn~d in rrqpect of 1wr;ons screrally entitled. Tt iq not like the 
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case supposed of several creditors joining in an action on several securi- 
ties. Here there is a single security for each and all the duties, namely, 

a bond payable to a trustee for all persons interested; and the 
(401) recovery ought to be coextensive with the security and the several 

rights of the respective persons interested. No reason was ever 
opposed to it but a technical one, as to a rule of pleading which pre- 
vented the assignment of more than one breach, and was, therefore, found 
to impede the administration of speedy and exact justice between the 
parties, and was abrogated by a statute which gives a remedy at once more 
enlarged and more precise and less expensive. And suits brought in the 
name of the State under a general provision of law by persons injured 
qeem to stand on the same footing, as to this point, with those brought by 
the particular order of the obligee at  the instance of such injured person 
or persons. We find, indeed, that an action was early brought and main- 
tained on an administration bond for the distributive shares of two next 
of kin; and we believe that has since been the general practice. Williams 
c. Hicks, 5 N. C., 437. There is but one ground upon which it could be 
held that the law is different in England and here, which is, that there 
the costs of the trial go according to the results of the several issues, 
whereas here the party in whose favor judgment is given is by statute en- 
titled to "full costs." I t  might then happen, if two or more persons have 
the absolute right of joining sundry demands in the same declaration, in 
the shape of several breaches of the conditions of a bond, that the defend- 
ant might have 211 the costs to pay, though the issues on the breach on 
which the controversy chiefly turned and the costs mere incurred were 
found for him, which would, certainly, be very mischievous. But the 
danger that it might sometimes so happen is not sufficient to authorize 
:I construction of the act of 1793 not required by its words, but, rather, 
contrary to them. which would prevent the wholesome reform enacted 
in the statute of William from applying at all to bonds of this character; 
for that is the point here-nhether in any case one action can be main- 

tained for the several demands of two or more. Instead of hold- 
(402) ing that thwe wits are not within the statute because, in a par- 

ticular instance it might produce an inconvenience, it is the 
rather our duty to devise means for avoiding the particular incon- 
venience, while the act is left to its salutary general operation. 
This, me think, may be readily and properly done by an exercise of 
that control over suitors, as to the manner of their using the process 
of the law, which every court must occasionally find necessary 
to p a r d  against its abuse. As, on the one hand, a plaintiff who has 
brought sereral suits for matters which might have been joined in one 
has been often compelled to consolidate, so, on the other, if several 
persons artfully combine to make a defendant liable for all the costs of 
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a suit, because up011 a breach in ~,eq)ect of one of them there must be a 
verdict against the defendant, though for liirii upon tl+e other issues, 
there must be a s in~i lar  power to prexwit the eri l  by compelling the 
relators, in substance, to sever. That  may be done by the coninlori 
expedient of staying the proceedings in the joint suit, if i t  may be so 
called. a t  tlie instance of the defendant. upon equitable terms as to costs, 
and his accepting qeparatc declarations from each of the relators or so 
nlucll of them as he might prefer to contend nit11 singly, and pleading 
to issue thereon. TTe think,-illdeed, that the court clearly has the power 
to order breaches to be struck from a declaration where i t  appears 
plainly that tlie right to put the bond in suit 1ias been abused. Suppose, 
for instance, a relator, for the pu rpov  of saving the costs, were to insert 
as one of the breaches a failure of the administrator. to return an in- 
ventory within tlie ninety days;  under the provision that tlie bond may 
he put  in suit by any person injured, it must be competent for the court, 
upon its appearing that the relator had no interest i n  that provision or 
had not suffered from the oinission for that period, to reform tho 
declaration so as to confine the relator to matters out of which daniaaes - 
had been incurred by hiiri. I n  the same manner, if it  appear 
that i t  may be to the prejudice of the defendant, in respect to (403) 
the costs, or  his evidence. or other matter, to be obliged to plead 
to all the breaches in one action. and go to trial on them together, there 
ought to be a power to modify the proceedings so as to effect justice in 
those respects. I f  both sides choose to litigate all the matters together, 
as, in this case. they did by an union between the relators in bringing 
suit, and by the defendants pleading to iswe on the merits, there is no 
reasori for the interl)ositioii of the Court to prevent theln. The relators 
must submit to any inconr-enience that  may ar iw to tliemselves from 
liaviny brought one action; hut they ought not to h a r e  the right con- 
clusively to bind the defendants to go to trial upon all at once. I f ,  
therefore, the defendants had, before pleading to tlie several breaches in 
this declaration, moved to have the breaches in respect to each relator 
made the ab jec t s  of separate declarations, we should hare  thought the 
court mould have acted properly in alloning it. I t  might be also right in 
a later. stage of the cause to allow it, upon a proper case shown and 
llpon just terms as to the prior coqts. Rut it v a s  too late to make any 
motion of the sort when the c a v  was before the jury;  and as an objec- 
tion to the action itself it  seems to the Court not to be nell founded. 

The judgment ninst, therefore, he rererred, alld the issues tried upon a 
PER C ~ R I A M .  'I'enire de noz.0. 

Ci ted:  Ilool-er 7%.  Ber~*~y7cill. 84 S. C., 137 
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(404) 
DUNCAN BUIE v. BROWNE & DEROSSETT.  

An inspector of lumber, etc., in the town of Wilmington is, by the usage of 
trade in that town, the agent of both buyer and seller, and, by the same 
usage, it is the privilege of the purchaser to designate the place of deliv- 
ery and the duty of the seller to deliver it there. Therefore, where lum- 
ber was placed with an inspector for inspection, and he was directed by 
the purchaser to deliver it on a particular wharf, and by mistake he de- 
livered it on another wharf, and especially when after such deposit the 
purchaser informed the seller he would not receive it there, and the prop- 
erty was afterwards casually destroyed by fire: Held, that the seller 
was responsible for the loss, and the purchaser was not bound to pay him 
the price he had contracted to give. 

APPEAL from NEW HSR'OVER Spring Term, 1846; Dick, J .  
The action is brought to recover from the defendants the price of a 

quantity of lumber sold by the plaintiff, as he alleges, to them, and which 
mas burnt i n  the town of Wilmington. The plaintiff brought the lumber 
to the town of Wilmington, where the defendants reside, and offered i t  
for sale to the defendant DeRossett, who agreed to purchase i t  if, when 
he saw it, i t  proved to be good. I t  is  the custom at  that  place, as 
proved by the witnesses, for the purchaser to direct where the lumber 
shall be delivered, and for the seller to deliver i t  there. Before delivery 
it is required to be inspected. and when the inspector takes possession for 
that  purpose he iq considered the agent of both parties; the inspection 
is  a t  the expense of the purchaser. The  inspector, N r .  Ashe, testified 
that  Mr. DeRossett pointed out to him the place where the lumber was to 
be deposited, and he did deposit there. ,4 witness who was present a t  
the conversation betwcen the inspector and the defendant stated that  
DcRossett directed the inspector to land the lumber on the wharf of 
Bromne & DeRossett, near the stern of a ship then lying there;  that the 

ship was subsequently moved to Stow's wharf, where the lumber 
(405') was landed, and where it was burnt. I f  i t  had been placed on the 

wharf of the defendants it would not have been burnt. After the 
hmher was landed, and before i t  was burnt, the defendants told the 
plaintiff's agent for selling i t  and with whom the contract was made, 
that they would not take the lumber unless it were put on their wharf. 
Thc inspector swore that  he was employed by the plaintiff to deliver 
the lumber. 

The  only controversy arising i n  the case as presented to this Court is  
as to the delivery. Upon tha t  point his Honor instructed the jury 
"that if the inspector had not landed the lumber a t  the place pointed 
out by DeRossett, but by mistake landed i t  at a different place, yet he was 
the agent of the defendants from the time he  took possession of the 
lumber by direction of the defendants for the purpose of landing and 
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inspectiiig it,  mid the property rested in the defendants, and the inspector 
having by mistake landed it a t  a different place than that  pointed out by 
the defendants would not alter the case." 

Under these instructions the jury found a ~ e r d i c t  for  the plaintiff, 
and fro111 the judgment thereon the defendants appealed. 

W a r r e n  Winslow for plaintiff 
J .  H .  Gryan for defendants. 

SASH, J. I11 the opinion of the court below we do not concur. The  
different inspectors in the State are public officers, appointed by the 
courts of pleas arid quarter sessions of the sereral counties where needed, 
and, except in the case of the inspectors of Wilmington, hold their 
offices during good beharior-they giving bond and security for the 
faithful discharge of their duties, arid taking an oath of office; and a 
penalty is iuflicted upou any one for actirig as an  inspector without 
being first qnalified. FOY tho purpose of inspection, then, the inspector 
is the officer of the l av ,  and he is the agent of both parties by 
the usage of the trade of the tow11 of Wilmington, after he takes (406) 
porsession. By the same custom it is tlie privilege or right of 
the purchaser to designate the place of delivery, and the duty of the 
seller tu delirer it there. This was a part of the contract between the 
parties. I t  i q  a right highly iniportant to the purchaser. Where, as 
in this case. lie is the owner of a uliarf, i t  saves him much risk, as well 
as espeliqe, to hare  it delirered there. I f  deposited elsewhere, at the 
election of the vendor, his riqk ~vould be increased, not baring the con- 
trol of the promises and not being able to r a t c h  and guard it properly 
and v i t b  hir own servants. I f  the lumber in this instance had been 
landed upon the wharf of the defendants it would not hare  been de- 
strc~y(1d by t l ~ c  file. But be this a s  it map, it was a part of the contract, 
as assuined by the judge, that the lumber should he landed at tlie wharf 
of tlie defendants. The illspector Tws an  agent, with special authority 
to delirer and rcccive at a specified place. The variation here, for the 
reaqoiis hefore giren, was in a matter of substance and very material; 
and it was fully kriomn to the plaintiff. The defendants never adopted 
the act of tlie inspector, nhen apprised of the place where the lumber 
was laiided; they iiifornied Pipkin, the special agent of the plaintiff, 
that  they would not take it uriless placed on their wharf. The  judge 
then erred in ilistructing tlie jnry that  if the inspector had, by mistake, 
not landed the lumber a t  tlie place directed by the defendants, they were 
still bound by his delivery; and for this error there must be a new 
hearing of the cause before another jury. 

PER CURIAX. Venire  de  novo. 
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(407) 
DEK ON DEXISE OF STEPHEN W. SAWYER ET AL. v. LYDIA SAWYER. 

1. Tamar Sanderlin had issue a legitimate son, Isaac Sanderlin, and an illegit- 
imate daughter, named Zelia, who intermarried with Lemuel Sawyer. 
They died, leaving an only child, who is the propositus, to whom the 
premises were devised in fee by her grandmother, Tamar. The proposi- 
tus died without issue, leaving as her nearest relations a brother and sis- 
ter of her deceased father, who are the lessors of the plaintiff, and also the 
said Isaac Sanderlin, under whom the defendant claims. 

2. Held by a majority of the Court, RUFFIN, C. J., dissentiente, that no part of 
the land descended to Isaac Sanderlin, but the whole descended to the 
brother and sister of the father of the propositus. 

3. Held by RUFFIN, C. J., that the land descended equally to Isaac Sanderlin, 
the uncle ex parte materna, and to the brother and sister, uncle and aunt, 
ex parte paterna. 

APPEAL from CAMDEN Spring Term, 1844; Bai ley ,  J .  
The land to recover the possession of which this action of ejectment 

was brought belonged to Tamar  Sanderlin, who devised it to her illegiti- 
mate daughter, Zelia Sanderlin, for  life, and then to her children in  fee. 
Zelia married Lemuel Sawyer, by whom she had one child, and then 
died, leaving her husband and child surviving. They are both dead. 
Besides Zelia, Tainar Sanderlin had one other child, Isaac Sanderlin, 
who was legitimate, and is dead. The lessors of the plaintiff are the 
brothers and sisters of Lemuel Sawyer, the father, and the defendant is 
the only child of Isaac Sanderlin. The child of Zelia died without issue. 

The  only question was, Who is the heir a t  law of the child Zelia 
Sanderlin? The presiding judge decided the plaintiffs were, and the 
defendants appealed. 

This case was argued a t  a former term by 

K i n n e y  for plaintif fs.  
A. Moore for defendant .  

(408) NASH, J. The child of Zelia Sanderlin was legitimate, and 
derived the land by devise from her grandmother. She is, there- 

fore, in law a purchaser, and the propositus. I f  this was a case at com- 
mon law there can be no doubt the plaintiff would be entitled to the 
inheritance. But descents in this State are regulated not by the common 
law, but by our own statutes, Rev. Stat., ch. 38. The defendant con- 
tends that  under a proper construction of the 4th, 5th, and 10th rules the 
land in controversy belongs to her as the heir of the propositus.  The 
4th rule provides: "On failure of lineal descendants, and when the in- 
heritance has been transmitted by descent from an  ancestor, or  has been 
derived by gift, devise, or  settlement. from a n  ancestor, to whom the 
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person thus advanced would, in the event of such ancestor's death, have 
heen the heir or  one of the heirs, etc., the land shall descend to the next 
collateral relatiom of the person last seized who are of the blood of such 
ancestor." Under this rule the defendant can take nothing. She cannot 
avail herself of i t  for the reason that  in no event could the child of 
Zelia Sarlderlin ha1 c bee11 the heir or one of tlie heirs of Tainar San- 
derlin. The latter liad t ~ v o  cliildren, a son Isaac, boru ill lawful wedlock, 
and Zelia, ~vlio n7as illegitimate. Upon her death intestate, her real 
estate would hare  descended to Isaac, and Zelia, the daughter, nould 
hare  taken nothing. Flintl~unl c. H o l d e r ,  16  S. C.,  347. The child 
Zelia coiild not hare  been an  heir or one of the heirs of Taniar Saiiderlin, 
and, therefore, the inheritance cannot descend to her next collateral 
relations on the part  of her grandmother. 

Nor do we think that  under the 10th rule or canon the defendant's 
claim is rendered any better. She comes neither within its letter nor 
reason. certainly not n.ithin the former. The rule declares that "When 
any woman shall die intestate, learing children coniinorily called illegiti- 
mate, and no children born in  lawful ~vedlock, her real estate shall 
descend to such illegitinlate children and their representatives in (409) 
the same rnanrier as if they had been legitimate. And if any such 
illegitimate child shall die illtestate xi thout l e a ~ i n g  any child or chil- 
dren, his or  her real estate sliall descend to liis or lier brothers and 
sisters born of the same mother, and their represeiitatives." I t  is mani- 
fest the case before us preseuts no such state of facts as contemplated in 
this rule. The proposi tus  here v a s  not a mother, nor did she die leaving 
children, either legitimate or illegitimate. She herself was legitimate, 
and the inheritance is claimed by 110 brother or sister of hers, or by any 
one claiming to represent them, or any of them. Does the defendant 
coinc within the purrien. or reason of tlie rule wc are considering? The 
general scope and mraniilq of the act. n7e are told in the case of Flint- 
ham, was to prerent esclieatj in cases where before they ~vould take 
place, and, therefore, such a construction n a s  to be put upon it as to 
carry out such intcnt-meaning such co~lstruction to be coilsistent with 
the act. I n  this we agree. Escheats are not favored by our system of 
laws. I f  the propos i t~ r s  here had died without leaving any one who 
could succeed to the inheritance but collaterals on the part of the mother, 
the land would have escl~eated to the lTniversity. But, in our opinion, 
this case does not presei~t the difliculty. The plaintiffs are the next 
col la t~ra l  relations of the propositris on tlie side of her father, and under 
the 5th rule or canon are entitled to the inheritance. That  rule is, "On 
thr failure of lineal desccndantq, and nhcn the inheritance has not been 
transmitted h~ descent or derived as aforesaid from an anceqtor. or  
when, if so transmitted or derived. the blood of such ancestor is extinct, 
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the inheritance shall descend to the next collateral relations of the person 
' 

last seized, whether of the paternal or maternal line," etc. The words 
"derived as aforesaid" refer to the provision in the preceding rule, and 
we hare shown that the child of Zelia could not be one of the heirs of 
her grandmother Tamar, and we have also shown that the defendant 

does not come within the operation of the 10th rule; neither is 
(410) she entitled to share in the inheritance with the plaintiff uncier 

the 5th rule. We are told by the Court in F l i n t h a m  u. l l o l d e r  
that the common law altogether excluded bastards from the succession. 
"From an anxious wish to uphold the great social compact, matrimony, 
our Legislature (say the Court) has yielded something to natural affec- 
tion, but not so much as to impair either to the parties or to the public 
the value of that important relation." With this view, the provisions 
in the 10th section were made. So far the Legislature has opened the 
door of succession to illegitimates. Further we do not feel inclined to 
open it, if we had the power. By so doing the result might be the 
entire prostration, in process of time, of the value of the great social 
compact. Let the bastard child succeed to the mother, where she has no 
legitimate child, the illegitimate to the illegitimate, for such is the 
Legislature's will; but there we stop. The case has occurred, as provided 
for in the 5th rule. The next collateral relations in the vaternal line 
to the propositus are entitled to the inheritance alone, because those on 

L 

the maternal line, though equally near, are excluded by the illegitimacy 
of Zelia, the mother. I n  the decision of the case of F l i n t h a m  v. Holder  
the Court did not confine themselves to a literal observance of the act. 
but the case was clearly within its meaning, and to some degree within 
the words. The decision is confined to the succession of brothers, born 
of the same mother, and their representatives, and does not extent to 
other collaterals. That case was correctly decided. 

RTTFFIN, C. J., dissenting: Tamar Sanderlin had issue a legitimate 
son, Isaac Sanderlin, and an illegitimate daughter, named Zelia, who 
intermarried with Lemuel Sawyer. The propositus died without issue, 
leaving as her nearest relations a brother and sister of her deceased 

father, who are the lessors of the plaintiff, also the said Isaac 
(431) Sanderlin, under whom the defendant claims a share of the 

premises. 
The question is, to which of these persons, if either, the premises 

descended. I t  seems to me that, being in equal degree, the paternal 
uncle and aunt and the maternal uncle are coheirs. It is to be premised 
that the question depends altogether upon our act of descents. The act 
not only professes to regulate the descent of inheritances, that is, of all 
inheritances, but i t  actually provides for every possible case. The first 
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section covers the case of lineal descents, and the fourth and fifty in- 
clude every collateral descent, since all estates must be either descended 
or purchaqed. The common-lav canons have. therefore, nothing to do 
with the subject sare only to furnish the rule for counting the degrees 
of kindred, so as to ascertain n h o  is "the next relation," as expressed 
in the 6th canon. I admit, next, that  descents from and to legitimates 
are alone within the purriew of tlie act, except $0 f a r  as i t  may be 
curtailed by the 10th rule, taken from the act of 1799. and therefore. 
that this question turns upon the construction of that canon and its 
proper influence upon the construction of others, as applied to cases 
that may arise out of the provision of the tenth. Undoubtedly, then, 
the lessors of the plaintiff, if not the sole heirs, are some of the heirs 
of the proposi tus ,  for b-j- the 10th rule the illegitimate child of Zelia, 
or her issue, could not inherit from Tanlar Sanderlin. because she left 
a legitimate son. Then the land devised by Tamar to tlie proposi tus  
x a s  purchased and does not descend exclusively to her next collateral 
relations on the part  of the testatrix under the 4th canon, but descends 
to her next relations of both lines, if there be such, according to the 5th 
rule. Therefore, the inquiry here is, whether Isaac Sanderlin, the 
maternal uncle of the proposi tus ,  is one of her "relations" within the 
meaning of the act. The 10th rule prorides for descents from, to, and 
through bastards. The  first part of i t  enacts that  the land of a 
mother not having legitimate children should descend to her (412) 
"bastard children and their representatives." That  is the case 
with lineal descent, and includes the children and their legitimate issue 
ad infiniturn, and thus the natural connection is made the legal one, in 
reference to lineal descents, to the moat remote degree. 

u 

The remainder of the canon relates to collateral descents in the case 
of bastardy. I t  is thus expressed: "If such illegitimate child shall die 
intestate without leaving a child, his or her estate shall descend to his 
or her brothers and sisters, born of the body of the same mother and 
their representatives, in the same manner as if they had been born in 
lawful wedlock." I t  is ob7-ious, upon the face of the act, that  i t  is  in- 
artificially drawn and that  it does not expressly cover all the cases that  
may arise out of the new principle it announces, that  there may be 
collateral descents from and to bastard brethren and their issue. That  
is the principle of the canon; and a due respect to it should oblige the 
Court so to construe the act as to sustain the principle, notwithstanding 
particular cases may. from the imperfection of language, not be distinctly 
expressed as provided for in it. Thus, i t  does not expressly provide how 
it is to be when there are legitimate and illegitimate brethren. Yet i t  
was held in F l i n t h a m  c. H o l d e r ,  16 N .  C.. 3.25. as a matter of construc- 
tion. that  the legitimate inherit from the illegitimate. I t  was so held 
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because there was no reason for excluding then1 after the law had allowed 
of inheritable blood between d bastard and any child of the same mother; 
and, therefore, it was concluded that the Legislature could not  in t end  
that the property, real and personal, of a bastard should fall to the 
public as derelict while there was a n y  brother or sister of such bastard 
to succeed to it. To exclude an escheat was a most material considera- 
tion in the construction there adopted; for, as was obserred in that case, 
our law leans against them-and that, not merely as a principle of 

judicial exposition, but as plainly developed in the enactments 
(413) of the Legislature. Thus there is no exclusion of half-blood; 

parents inherit froin children, widows from husbands, and the 
nearest relation who is a citizen, although there be a nearer alien one; 
and bastard children inherit from mothers and from each other. By 
that case, then, Isaac Sanderlin would hare been the heir of his illegiti- 
mate sister, Zelia, had she died without issue. Let that be fixed in the 
mind. Then let it be noticed that the act does not stop there. I t  not 
only says that land shall descend from a bastard to a brother born of 
the same mother, but it goes on and says if the brother be dead it shall 
descend to his issue, the words being, "to his or her brothers and sisters 
and their representatives." Thus it again makes the natural connection 
a legal one, not only in admitting of a descent from a bastard to a 
nephew or niece e x  parte rnaterna. The act is as clear that the nephew 
and niece shall succeed to a bastard as that the parents of the nephew 
or niece shall. Does it not follow, from the principle of the act, 
that, e converso, there shall be a descent from the nephew or niece to 
the uncle or aunt e z  parte m a t e m a 9  I t  is to be remembered that there 
is no incapacity of half-blood; also, that the incapacity of bastardy is 
expressly and most materially modified-not so, indeed, as to abrogate 
it entirely; but still, so as to admit, as I think, the case before us. That 
incapacity excludes illegitimate children, when the mother leaves also 
legitimate; and it also excludes all collaterals, except when the propositus 
and the person claiming stand in the relation of brethren or the issue 
of brethren. More remote collaterals, I yield, are not admitted; but 
when they are brethren or their legitimate issue, i t  appears to me they 
are within the plain scope of the act. We have just seen that from a 
hastaFd there may be a descent to a nephew or niece e x  parte materna.  

That is within the letter of the act by force of the words "their 
(414) representatives." But let u s  suppose that those two words had 

been left out of the 10th rnle, and that it had only provided, that 
is to say, expressly, that there should be a descent from a bastard to 
his or her brothers and sisters; yet it is clear that if a brother or sister 
had died before the bastard, and left issue, such issue would in that case 
have conie in with the surviring brothers and sisters. That would have 
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been so by force of the third rule, which enacts that  the lineal descend- 
ants of a person deceased shall represent their ance.;tor, and stand i n  the 
same place as  the person himself would hare  dolie had he  been living: 
and then the 10th rule nould add that the lands should descend from a 
bastard, and be dirided among his or  her brothers and sisters "in the 
came nlnrmcr anti under the ~ o l n e  regulations and restrictions as if they 
had heen born in ln~vful  wedlock." I can hardly think any one would 
e o n t e d  that  in the case supposed the Legi~lature could mean that  the 
child of a deceased brother of a bastard should not come in xvith the 
bai;tard7s brothers and sisters, or, i n  case there nere  no surviving brother 
or  sister, that such nephew or niece should not come in rather than the 
land should escheat. I t  seems to me that, upon every sound principle 
of construction, the third rule is to be applied to descents under the 10th 
rule in the same maliiler as i t  is to those under the other canons. Then 
me have reached this point that by the act land owned by Zelia Sawyer 
mould have descended from her to the child of her brother Isaac if it  
had not been intercepted by the propos i t~ r s .  And the question remains 
whether the brother Isaac or his child is not to succeed to any par t  of 
the land of the propos i tus ,  she being the issue of the same Zelia. I t  
would seen1 rery  extraordirlarg if they are not. They can o d y  be 
excluded by treating the statute as an  act of merely arbitrary legislation 
in  a particular case, and without reference to any principle whatever- 
a t  least, as it seems to me. I11 order to test the matter more distinctly, 
and see who is the heir of a bastard child. let us suppose such 
child-mho is the propos i t~ r s  here-to have inherited land from (415) 
the mother. To ~vhorn does that  go? Undoubtedly i t  would 
descend to the other children of the bastard mother, or their issue, if 
any. N o  one would sap tha t  it should escheat, to the exclusion of the 
issue of the person from whom it descerlded to the propos i tus .  There 
then is a descent traced through a bastard, the common mother. Bu t  
it is said that as brothers are by the common law in the first degree, the 
descent between thenl is immediate, and, therefore, that, claiming under 
the statute, they do not count through the baqtard mother. That  I 
admit to be t rue ;  but it does not remove the difficulty. The  question is, 
to whom i t  is to go, under a fa i r  iriterpretation of the act, when there 
is no s u r ~ i r i n g  iasue of the parent from nlioin the land descended. Now, 
it vould seem, in reason and the nature of things, that  it  ought to go 
back, and that  the Legislature would intend it should go back, to the 
person or persons who ~vould hare  inherited it f1.0111 the mother of the 
~ r o p o s i t ~ t s  had the latter not been in being. I t  is upon that rule of 
reason. and not as a substantive canon of dcscent, that the principle i s  
founded in  the coininon la~x-, that. a9 respectq descended estates, the line 
of the parent i s  the line of tlic child. I t  would appear to be an cquallv 
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sound rule to be applied to ihe construction of a statute which, though 
clear enough as to the principle of it, is defective in its details. Wilker- 
son v. Bracken, 25 N. 0., 315. 1 am positively sure in my own mind 
that if this land had descended from Mrs. Sawyer to the p r o p o s z t ~  
i t  would be the sense of the Legislature that i t  should return to the 
collateral maternal relations rather than escheat; not, indeed, to all the 
collateral relations, but to such of them as would have taken it from the 
mother herself, namely, her brother and his issue. What reason can be 
given why they should not take from the daughter land descended from 

her mother, when they would have taken from the mother herself? 
(416) I t  is said, because tht: act provides, in its words, for a descent 

from the bastard mother but does not provide for one from her 
issue. But the object of the act is to gratify the feelings of nature, 
arising out of near kindred in  blood, by admitting of descents between 
bastard brethren and their issue as far  as it is consistent with the policy 
of preferring legitimates to illegitimates; and here both sides are 
legitimates, and we have been that the land might have descended from 
Mrs. Sawyer to her brother Isaac or to his child; and that it would 
have been so by force of the 3d rule, even if the words "their representa- 
tives" had not been inserted in the 10th rule. Then, why shall not the 
land descend from her child to the same brother, which land came from 
her to her child? Nay; we see that had Isaac Sanderlin been illegiti- 
mate and died without issue, land would have descended from him to the 
propositus or the issue of his sister Tamar; yet, notwithstanding that 
inheritable blood between them, i t  is contended that there could not, 
?.ice versa, be a descent f r o m  her t o  him. I t  is true, she could not have 
inherited from him in this case, because he was legitimate; but that does 
not impeach his claim to inherit from her, but rather strengthens it, as 
the act favors legitimates at  the expense of illegitimates. I t  is said, 
indeed, by my brethren that this reason is inapplicable to the case before 
us because the propositus got the land by purchase from her grand- 
mother, and not by descent from her mother, and because there cannot 
be an escheat,, since there are paternal relations who can take. But 
with deference I must say that it appears to me to be directly inapplica- 
ble; for the subject of inquiry is the true construction of the statute, 
and, therefore, it is proper to comider it, not in reference to the narrow 
point of a particular case merely, but in reference to every case embraced 
jn it. Therefore. it is indispensable to see how i t  would be if there 
were no paternd relations, and if the land had descended to the 

p ~ o p o s i t u s  from her mother. I f  in that case the land would 
(417') escheat rather Illan go from Zelia Sawyer's child to Zelia Saw- 

yer's brother, as i t  would have done from Zelia Sawyer 
herself, then I admit there is an end of the question. But if 
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i t  is true, as I conceile I hare  shonn it to be, that  in that  case 
the law .vvould find 311 heir for thc ptoposi tus  in the same person who 
\\auld  ha^-e I-~een heir to the mother from nlionl the land came to the 
propositus, rather  t h a n  zt skoulcl escheat, then i t  follows, the same person 
must be a coheir of purchased lard  n-ith the paternal ~.elatiolis, according 
to the 5th rule of desccntb; for, ne before observed, the tvo  rules, the 
4th and 6th, govern all collateral inheritances-the former rnakiilg 
descended estates go to the blood of' the first purchaser, while there is 
any, and the latter making purchased land go to thc blood of the 
proposit~ns of both lines, and of the half as vell as of the whole blood. 
Therefole, the case of a descent from the child of a bastard mother 
to a maternal uncle of land descended from the mother, to the exclusion 
of escheat, is by fair  and aln~ost  necessary inlplicatiorl provided for as 
correlatire to the express provision for a de~cent  from a maternal uncle 
to the legitimate issue of the bastard sister, aud, as the consequence of 
the reasonable rule that  land which comes by descent to one shall go to 
the person who would be the heir to him or her from whom i t  came by 
descent. But this being purchased land, it goes alike to the legitimate 
relations on both sides, as I think;  and, therefore, i n  nlv opinion, the 
jadegent ought to he r e~e r sed  and judgment &\-en for the plaintiff for  
two undivided thirds of the premises and for the defendant as to the 
other third. 

PER CURIAJI. Affirmed. 

Ci ted:  Ehm'nghaus 6 .  C'aitwright,  30 N .  C., 41; XcBride  v. Pat- 
terson,  7 8  N .  C., 416; Bettis v. Aver!], 140 5. C., 168. 

THE STATE v. JAMES S. WHITE. 
(415) 

In an indictment for a libel the indictment must set forth matter on its face 
libelous, in which case the court is to judge whether it be so or not; or it 
must aver that the matter charged, though not on its face libelous, was 
intended in fact to be so, and then the question is to be submitted to a 
jury. 

APPEAL from CRAVEP; Spring Term, 1846: Xanly, J. 
The defendant was indicted in  the following words, riz.: 

STATE OF SORTII CAROLISA-CR-AVEN GOUR'TY. 
Superior Court of Lam, Ppring Term, 1846. 

The jurors for the State. upon their oath. present, that James S. 
White, late of the county of C r a ~ e n  and State of North Carolina, on 
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the 7th day of December, 1844, with force and arms, a t  and in the county 
aforesaid, maliciously and falsely, intending to defame one Silas S. 
Stevenson and to bring him into hatred and contempt among the citizens 
of this State, did then and there a certain false, scandalous, and libelous 
writing of and against him, the said Silas S. Stevenson, falsely and 
maliciously frame and write a i d  make arid then and there did cause to 
be published in the form of an advertisement, the substance of which 
said writing is as follows, to wit : 

NOTICE.-I hare discorered in the public paper that Silas S. Steven- 
son says that I went to his house for some evil intention, to do him 
some private injury, or his stock. He  is a base liar and scoundrel. 1 
went for no other intention but to search for my stolen property, and 
his son John was with nie all the time. On 26 November, at night, I 
lost some property. The next morning I got item that i t  was gone to 
Silas S. Stevenson's. I immediately pursued and found my property 
i11 one of his houses. I made no further plunder, but immediately re- 
turned home. The villain (meaning the said Silas S. Stevenson) forgot 
to say anything about John Dunn7s pocketbook. He forgot to tell the 
people that he is a murderer and forsworn, and is beneath the notice of a 

gentleman. JAMES S. WHITE. 
(419) 7 December, 1844. 76-77pd. 

and that the said James S. White, with an intention to scandalize the 
said Silas S. Stevenson and to bring him illto contempt and disgrace, 
the said false, scandalous, malicious, and libelous writing, as aforeaaid, 
framed and written and made, afterwards, to wit, on the said 7th day 
of December and on dirers other days and times between said day and 
the taking of this inquisition, in the year aforeaaid and in the county 
aforesaid. to divers good citizens of this fitate then and there being 
present. falsely, maliciously, and scandalously did publish, to the great 
scandal, infamy, and disgrace of the said Silas S. Stevenson and against 
the peace and dignity of the State. 

  he defendant offered in evidence the publication contained in a news- 
paper published in  the town of New Bern, i11 which the alleged libel 
appeared, signed by the prosecutor, arid admitted by the State to have 
been published by the prosecutor, mid which is the same referred to in 
the alleged libel, of which the following is a true copy, viz. : 

CAUTION. 

The subscriber hereby forewarns all persons from trespassing on any 
part of his land in any way whatever, as he is determined to put the 
law in force against any person who may be guilty; and particularly he 
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hereby forewarns James S. White and boys from hunting mith guns or 
entering, upon ally pretense wha te~e r ,  inside his illclosed land. Said 
White and boys entered his premises this ~llorning, well armed with 
guns, no doubt with some eril intention, either to do the subscriber some 
private injury or to injure 111s stock. Therefore, lie fore~varm hini and 
bogs, under the sererest peualty of the lam, from entering any part of his 
inclosed land. H e  hopes James S. White and boys will avail thernselres 
of this notice, for if a trespass on his inclosed land should be prored 
on them, or either of theni, the lalv nil1 f o r t h ~ i t h  be put in force against 
them. SILM S. STEVEXSON. 

24 Kovember, 18.24. 

Gpon that part of the libelous publication beginning "on 26 (420) 
November," and terlninatiqq "but immediately returned home," 
the defendant introduced his son. who proved that his father had lost 
some coleworts, and that  he traced t h e n t o  a place occupied by a tenant 
of Sterenson's, and found some of the greens in the houses; and the 
defendant's counsel urged that the proof aniounted to a justification of 
that part of the libel. 

I n  charging the jury upon this part  of the case the court submitted the 
words in clueqtion, and told thern to consider them in connection mith 
t h e  w11ole publication, and if the meaning conxeyed thereby, according 
to the ubual and most obvious interpretation, x i s  that Stevenson had 
been concerned in a theft of his goods, the charge rou ld  be libelous of 
itself; and in that case no i m u e n d o  v a s  necessary to help the meaning. 
I t  is not essential that a libel shall irnnute a crime in technical or  even 
in precise terms. I t  is sufficient if such imputation be conveyed to the 
persons to whon~  the publication is made by hints and indirect modes of 
expression, h a ~ i n g  that  meaning in their ordinary acceptation. 

The jury found the defendant guilty. The defendaiit mored for a 
new trial, on the ground. first, of the admission of improper testimony, 
and, secondly, of error in tlio ellarge of the court, which motion was 
orerruled. And then thc defcndant moved in  arrest of judgment, which 
motion was likewise orerruled by the court. And the judgn~ent being 
pronounced. the defcndant appealed. 

. l t t o r n r ? j - G e n ~ m l  f o r  t h e  $ f a t e .  
S o  counsel  f o r  d e f e n d a n t .  

DANIEL. J. The prosecutor. by an adrertisement in a public n e m -  
paper, had forexarned all persone. trwpassing on his land, and particu- 
larly the defendant and his sons. The adrertisement concluded thus:  
"Said White and boys entered his (Sterene.011'~) premises this 
morning, well armed with guns. no doubt with some evil inten- (421) 



I N  THE SUPREME COURT. [as 

tion, either to do the subscriber some private injury or to injure 
his stock." The defendant a few days afterwards, through the same 
newspaper, answered the advertisement, and denied that he went to the 
prosecutor's house to do him or his stock any injury. "I went (said 
the defendant) for no other intention but to search for my stolen prop- 
erty, and his son John was with me all the time; on the 26th November, 
at night, I lost some property; the next morning I got item that i t  had 
gone to Silas S. Stevenson's; I immediately pursued and found my 
property in one of his houses; I made no further plunder, but imme- 
diately returned home." Does this, of itself, and without any averment 
to that effect in the advertisement, charge the prosecutor with stealing 
the property? Wc think i t  did not. As i t  stood upon the record, it 
contained no libelous matter. The indictment simply sets out the tenor 
of the advertisement, and does not aver that the defeidant meant thereby 
to impute larceny to the prosecutor. Notwithstanding the defective 
allegation, the judge left it to the jury to say whether an interpretation 
was to be given to the publication as charged a larceny to Stevenson; 
and he told them, if they came to such a conclusion, then that portion of 
the publication amounted to a libel. We think that, as the indictment 
is framed. the import of the publication and its sense were to be judged 
of by the court, and that i t  was improper to leare i t  to the jury to find 
n meaning which was not charged upon the defendant in the indictment. 
If there had been an averment that the defendant intended, by this 
portion of the publicztion, to charge the prosecutor with stealing his 
property, then the remarks of the judge upon the evidence offered would 
have been proper. Rex 21. Watson, 2 Term, 206. I f  a judge and jury, 
in any case. think that the publication is libelous, still, if on the record 

it appear not to be so, no judgment can be rendered. We must 
(422) understand from the case sent up to this Court that the finding 

of the jury and the judgment rendered in the Superior Court 
were confined solely to this part of the ~ublication. That there are in 
other parts of it libelous matter as set forth in the indictment is cer- 
tainly tme;  but whether this verdict and judgment related also to them 
we are left totally ignorant from the case sent up here. Out attention 
is restrained to one point; and as that is against the State, the judgment 
must be reversed and a venire de novo awarded. For  what we know, 
the libelous matter, which is well charged in  the indictment, may have 
been justified by the defendant, or disposed of in some other way. There 
must be a new trial. If ,  indeed, the publication, directly and in express 
terms, impute to one a crime, the character of the publication, as being 
libelous, sufficiently appears from the tenor of it, which is set forth 
in the indictment, and no further averment is requisite. I n  the one 
mode or the other the indictment must show that the person was held 
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up to hatred, ridicule, and contempt. Now, this publication, by i ts  
words merely, does not impute larceny to the prosecutor, but rather the 
contrary; for the purport of it is that the prosecutor's own son attended 
the defendant in his search for the stolen goods on his father's prem- 
ises, and that  they mere not found in the possession nor under the 
control of the prosecutor, but "in one of his houses," which turns out 
to have been true, as the articles were discorered in a house belonging 
to the prosecutor, and on his premises. but occupied a t  the time by a 
tenant. The defendant's publication in, this part of it mas in truth his  
defense against the charge of the prosecutor as  to the defendant's ill 
motives for going to his premises, by a statement of his real purpose 
in going, namely, to find his stolen property, and not to accuse the pros- 
ecutor himself with being the thief. As this is the natural import of 
the defendant's language, and the indictment contained no aver- 
ment of any particular and different intent. there was nothing to (423) 
leave to the jury on this point. 

PER C u ~ ~ a n r .  New trial. 

GEORGE A. MEBASE v. C. G, A X D  P. W. SPENCER, ADMISISTRATORS OF 

J. H. SPESCER. 

A contract was made with two partners for the keeping of certain horses. 
Afterwards one of the partners died and the surviving partner gave his 
notes for the amount due on the contract. These notes not being paid and 
being tendered back to the surviving partner: Held. that the original 
cause of action was not merged, and the suit might be brought against the 
representatives of the deceased partner, to recover damages for the breach 
of the contract. 

,~PPEBL from ORANGE Spring Term. 1846; L)ick,  J .  
This was an action on the case in assumpsit. The  declaration con- 

tains four counts, the first and sccond upon promissory notes given by 
Daniel Murray and the intestate, Isaiah Spencer; and the third and 
fourth upon contracts therein set forth. The case is as follows: Daniel 
Murray and Isaiah Spencer were the owners of a line of stages and 
jointly concerned in running it between Raleigh and Greemsboro. They 
contracted with the plaintiff to keep eight horses for the year 1841, as 
set forth in  the third count, for the sum of $550, and the aame number 
of horses for the year 1842 for the sum of $1,000. The action is brought 
to recover the amount due upon the notes and also upon the special con- 
tracts. On the tr ial  it  was admitted by the plaintiff that, in 1842 and  
after the death of Spencer, the defendant Daniel Murray, by 
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(424) agreement with him, removed four of the horses, and that he 
claimed upon the contract for tha t  year only for the horses he 

did keep. I t  further appeared that  on 19 May, 1842, the defendant, 
Murray, as surviving partner, executed to the plaintiff two promissory 
notes, one for the sum of $823.83, for  the keeping of the horses for the 
year 1842. These notes were in the possession of the plaintiff and were 
produced on the tr ial  and were tendered to the defendant. The case 
states that  the notes stated in the first and second counts were proved, 
and the contracts stated in  the third and fourth counts proved precisely 
as  stated. Upon the closing of the testimony the defendant submitted 
to the court that the plaintiff should be called and nonsuited because of 
the alleged variance between the contracts as set forth in  the third and 
fourth counts, and the contracts, as they contended, which had been 
established by the notes given on 19 May, 1842, and because of the 
removal of the horses, by agreement between the plaintiff and the de- 
fendant Murray. 

The motion of the defendants ~vas overruled, and a verdict and judg- 
ment having heen rendered foi the plaintiff, the defendants appealed. 

Sorulood for p l a i n t i f .  
11. Wadde l l  for defendants .  

NASH, J. The motion was properly overruled by the court. The 
plaintiff was unquestionably entitled to a verdict on his first counts, 
and from the s tatement  o f  the  cuse as little doubt can exist to the two 
last. The contracts as set forth werc proved. How, then, could the 
plaintiff be nonsu i t~d?  I f  it  had been proved that the notes of the 19th 
of M a g  had been paid, or  in any other manner their value had been 
made available to the plaintifi. the court might have been called on to 
instruct the iurv that  t h e  defendants werc entitled to a verdict on the ., > 

third and fourth counts: and i t  would have been his dutv so to 
(425) charge. But  such was not the fact. They were given by a sur- 

r iving partner, for debts due by the firm, and were unpaid. The  
original contracts were not thereby extinguished, but the plaintiff wa j  
a t  liberty to sue upon them, and recover what was justly due him, upon 
tendering back the notes. Ex parte R o d g k i n s o n ,  19 Ves., 291. Nor  
does the remoral of the four horses, as stated, have any other effect 
than diminishing the amount which the plaintiff was entitled to recover. 

PER CURIAN. N o  error. 
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CBRROL BRADP ET . \L .  V. ISAAC BEASON. 

Where upon a ~ r i t  of rt( or(1(111 juugment was  rendered against  the plaint~ff in 
the  recorclara. and the  clerk entered the  judgment against  the  sureties 
only for the costs, and the  court a t  a subsequent te rm directed tha t  t he  
judgment should be entered nunc pro tunc. against  the  sureties, for t he  
debt  as well a s  t h e  costs: Held, t ha t  t he  court  had the  power t o  do so, i f  
in the i r  discretion they thought it r ight,  and tha t  th is  Court could not 
revise such discretionary power. 

APPEAL from NOORE Spring Term. 1846; Dick, J .  
Beason obtained a judgn~ent against Brady before a justice of the 

peace, which the latter removed into the Superior Court by recordari; 
and there the judgment was affirmed. Under the statute which allows 
in such a case a summary judgment against them, the court, on the 
motion of Beason, then ordered judgment to be entered for the debt and 
costs against the plaintiff in the recordari,  and the sureties in the 
bond giren for the pro~ecution of i t ;  but the judgment mas (426) 
entered by the clerk. as a judgment against the plaintiff for the 
debt and costs, and against the sureties for the costs only. The rnistake 
having been discovered, Beason moved, a t  the next term, to have it cor- 
rected; and the court then ordered that  the entry of the preceding term 
should be corrected and mad? to read as a judgment against both Brady 
and the sureties for the debt and costs; and the same mas accordingly 
done. Beason then sued. out a fieri facias,  in which the name of one of 
the sureties against whom the judgment was rendered  as omitted. At 
the return of it the sureties moved to set aside and to vacate the entry 
of the judgment. upon the  ground tha t  the judgment as it now stood 
against them was void by reason of its alteration as before stated. The 
court set aside the execution for the variance from the judgment, but 
refused to racatr  the judgment. and the sureties appealed. 

W i n s t o n  f o r  p l a i n t i f s .  
P t ~ n n g r  for c l e f~ndan t .  

RUFFIS, C. J. The consideration of this Court is confined to the 
question of power in the Superior Cour t ;  for. if it exist, its exercise is 
r i t h i n  the discretion of the judge, x~hich  this Court cannot control. 
Perhaps it may be found ~nischievow if the judge should lend too ready 
an  ear to such applications, on acconnt of the tendency it might have &I 
encourage inattention on the part  of the counsel and attorneys to settling 
the proper jndLmentc according to the right of their claims and the due 
entry of them by thc clerk, for. as that  officer is now chosen, the parties, 
comsel and the court, are to expect but little assistance from him in the 
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orderly conducting of the business. But those are points for judges OIL 

the circuits exclusively; for it is impossible that the proper grounds 
of decision can be laid before a court of error to enable it to re- 

(427) vise amendments or other discretionary orders. As to the ques- 
tion of power, there cannot be a doubt. I t  is but supplying the 

default of thc clerk in not entering the judgment as it was rendered 
by the court; and without such a pomer the court and suitors would be 
at the mercy of that officer. I t  was said at the bar that what was done 
was a reversal of the judgment of the preceding term. But it is quite 
the contrary, as the facts are represented in the case sent here, which. 
of course, is to be deemed entirely correct. I t  is not a reversal of the 
judgment, but an alteration in the original entry of it conformably to 
the truth and so as to make the record show the judgment as in fact the 
court gave it. Even if the judgment against the sureties for the debt 
had been omitted, that is, by the court, it might afterwards have been 
given and entered nunc  p r o  tunc.  since no third person can be injured. 
I t  is manifestly just between the parties. Gregory v. H a u g h t o n ,  15 
N. C., 422. But here the court was not supplying its own omission, 
but barely protecting itself and the suitor from the willful or negligent 
and, in either case, culpable misprision of the clerk, which is every day's 
practice. Instead of being a reversal by one judge of the judgment of 
his predecessor, it was doing what was absolutely necessary to prevent 
the clerk, a mere ministerial officer, from virtually reversing the judg- 
ment from the manner of entering it. Such acts of omission of the 
clerk must of necessity be under the control of the court. 

PER CURISM. Affirmed. 

Cited: S. v. Weaver, 35 N. C., 206; S. v. Johnson, 75 N. C., 124; 
1'7. 11.  .lndrezus. 166 N. C., 351. 

THE STATE TO THC USF: OF CHESTER ROCKWELL V. WILLIAM 
HANKINS ET AL. 

1. If in reply to the plea of the statute of limitations the plaintiff wishes to 
avail himself of the pendency of a former suit, he must set forth the suit 
specially in  his replication. 

2. By the practice in this State, if no replication is actually entered, a general 
one is understood. 

9. When the statute of limitations is pleaded to an action on the bond of a 
sheriff, clerk, etc., the  plaintiff cannot reply that a former suit for the 
same cause of action had been brought within the proper period, in which 
there had been a nonsuit, discontinuance, etc. In suits of this kind there 
is no such saving against the operation of the statute. 

306 
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APPEAL from B n u ~ s w ~ c x  Spring Term, 1846; Dick, J. 
Debt, bronght on the official bond of the defendant Hankins, as the 

sheriff of Brunswick County, and his sureties. Hankins mas duly ap- 
pointed sheriff, and his official year commenced 5 September, 1837, and 
ended 5 September, 1838. H e  appointed one Woodsides his deputy, to  
whom the relator Rockwell delivered, in time for collection, a number 
of notes and bonds upon solvent debtors. I n  October, 1838, Woodsides 
received upon these obligations $10, and did not receive upon them any 
money during the official year of the defendant Hankins. The  writ  i n  
this case issued 24 October, 1544. The pleas are the general issue, and 
statute of limitations, and covenants performed. On the trial the plain- 
tiff offered to prove a denland made on Woodsides in 1842. The court 
rejected the evidence. On 25 February, 1843, the plaintiff caused a suit 
to issue against the defendant for the same cause of action. At  Decem- 
ber tern1 the defendant appeared, when the cause was put to issue. and 
a t  June  Term, 1844, the plaintiff was called and judgment of 
nonwit  entered against him. His  Honor instructed the jury (429) 
that the official >-ear of the defendant I'lankins ceased on 5 Sep- 
tember, 1538, and the deputation of Woodsides ceased at the same time; 
and, therefore, the defendant was not liable on this bond for the $10 
received by lliii~ in October, 1838; and as to the breach of neglect for 
not collecting, the defendants iwre protected by the statute of limitations. 

LTiider these instructions the jury found a verdict for the defendants, 
and from the judgnient thereon the plaintiff appealed. 

Radgcr. for p l a i d i f .  
S t ~ a n g e  for defendants .  

NASH, J. Tn the in~tructioils of his Honor lye cntirely concur. The  
office of the sheriff (Hankins) coiltinaed for one Fear. and ended on 5 
September, lS3q. XrcX. T .  Coble ,  13 9. C., 469 ; Slude 1 % .  Golvrnor, 
14 N. C., 365. The deputation to Woodsides ceased with the power 
creating it. 'I'lie trunk falling. the Irranches neceqsarily fell with it. The 
defendant war not then liable for the $10 received by him ill October, 
1838, and tlw eridencc of a demand of it was properly rejected by the 
court. Nor  are they n ~ ~ s v e r a b l e  for the breach of the bond in not col- 
lecting. The  defendantq are protected by the statute of limitations. 
The act provides that all wi ts  on sheriffs' bonds and others "shall be 
conlmenced and proseci~ted within six rears after the right of action 
has accrued, nrtd not afterwards." Rev. Stat.,  ch. 65, see. 82. I n  the 
present case the .heriff's official pear expired 5 September, 1838. The 
plaintiff's cause of action existed a t  or  before that  time, and the statu- 
tory bar became complete 5 Scptembcr. 1844. I n  order to get rid of this 
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difficulty, the plaintiff relies upon the fact that he hadbrought a suit on 
this same cause of action in 1843, at  which time the statute inter- 

(430) posed no bar, and that this suit was instituted within twelve 
months after the thninat ion of the first at June Term, 1844. 

Under the pleadings in  the case the question does not arise. I f  the 
plaintiff intends to rely upon the previous suit in  order to avail himself 
of it, he ought to have replied especially, setting out the former suit 
and showing where i t  was commenced and when it terminated. He  has 
not done so. I n  practice, when no replication is entered actually, a 
general one is understood. Wor th  v. Fentress, 12 N .  C., 419 ; and so it 
must be understood here. The evidence of the prior suit was altogether 
irrelevant. H a d  the question by proper pleading been brought before 
the court, the reason assigned by his Honor would have been an ample 
reply to the plaintiff's replication. I n  section 18 of the act we are con- 
sidering, and under which the question arises, there is no such saving as is 
contained in  section 4, allowing to the plaintiff a year after judgment 
arrested or reserved to bring a new action, and which, by an equitable 
construction, h a s  been extended to nonsuit; nor is it in par; vzuteria 
with the actions enumerated in the preceding sections of the act, and to 
which section 4 is by its terms limited. This is an action on a penal 
bond. Brown  v. Franklin, 7 7 .  C., 213; Clark v. Rutherford, ibid., 237. 

PER CURIAM. Judgment affirmed. 

Cited: Freshwater v. Baker, 52 N .  C., 256; l'rwll I.. R. R., 151 
N. C., 549. 

PLEASANT JORDAN v. JOHN G. WILSON. 

The plaintiff was a trustee in a deed of t rus t  made by A. to secure a debt he 
owed to B. The defendant was also a creditor of A. Under these circum- 
stances a promise by the plaintiff t o  forbear proceeding under the  deed of 
t rus t  would not amount to  a good consideration a t  law, to  uphold a prom- 
ise of the  defendant to pay to the plaintiff the  debt due by A. to B. so as  
to enable the plaintiff to declare upon it in his own name. 

(431) APPEAL from HERTFORI) Spring Term, 1846; Bailey, J .  
The facts are stated by the judge in delivering the opinion of 

this Court. 

DANIEL, J. This was an action of assumpsit. Pleas, S o n  assumpsit 
and the statute of frauds. The case was as follows: One Spiers was 
indebted to one Wilson in the sum of $1,000. Spiers conveyed to the 
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plaiiitiff a lot of land, lying in the town of Xurfreesboro, in trust to 
secure the payment of the debt he owed to Wilson. An execution against 
Spiers (to the uue of the defendant) of a junior date to the deed of 
trust was leried on the lot b ~ -  the sheriff of Hertford. H e  exposed the 
land for sale on 11 January,  1543, and the defendant T i l son  purchased 
it. The plaintiff alleged in his declaration that  the defendant pronlised 
to pay him the balance of the debt due under his deed of trust if he 
would not set up  his title to the lot, and would not forbid the sale; and 
he avers that  he did not set up  his title o r  forbid the sale made by the 
sheriff. I11 addition, the plaintiff introduced a witness, one Henry  
Beale, who stated that  on or about 16 February, 1543, he heard a con- 
versation betneen the plaintiff and the defendant, vhen the defendant 
said to the plaintiff: "Hold on upon your claim against Spiers and I 
~vi l l  pay it." The  plaintiff then agreed to do so; the defendant asked 
him what the ainount of the Spiers debt then was; the plaintiff said 
i t  was about $60. 

The defendant on the trial insisted that  the plaintiff had not proved 
any promise made by him before the day of the sale of the land made by 
the sheriff, and if he had, it was void by force of section 10 of Statute of 
Frauds, Rer .  Stat., ell. 50, which declares that no action sllall be brought 
to charge a defendant up011 any special promise to answer the debt, 
default, or  miscarriage of another person unless tlle agreement or some 
note or rnemorandmn thereof shall be in writing." The plaintiff 
replied to this argument that  he ga le  a new consideration, to ~vi t ,  (432) 
a promise not to set up his title a i d  not to forbid the sale, which 
new co~lsideration took the past promise of the defeildailt out of sec- 
tion 10 of the statute. The defendant rejoined in  argument and said 
that the pron~iqe if a iy ,  i ~ h i c h  W ~ S  made by him Tvas without any new 
consideratioi~, pccoiding to 'die plaintiff's own adli~issions, to wit, that  
lie had made the promise by parol that lie ~\-ould not set up  his title 
under tlle deed in trust, aud that  a parol promise to part  ~ v i t h  any 
interest i n  or  concerning land (except leases under three years duration) 
is void and of no effect by fcrce of section 8 of the Statute of Frauds. 
The judge mas of opinion that there ~ v a s  no evidence in the case to 
prove a promise made by the defendant before the sale of the lot of Iand 
by the sheriff. I n  this opinion we concur. And if there had been a 
parol proinisc proven that  the defendant should pay the debt due by 
Spiers, it  could not hare   bee^ enforced for the r a s o n s  given by the 
defendant. The  plaintiff then rested his case on the evidence given in 
1,- the vitness Beale; and the judge charged the jury that if they came 
to the conclusion from his evidence that  a promise had been made by 
the defendant to pap the debt of Spiers due to Wilson. in consideration 
the plaintiff Jordan forbore to sue for the land under the deed in trust 
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(both parties then believing the deed to be 'good in law), and such for- 
bearance had been given by the plaintiff, that was a good consideration 
in law for the promise, and the plaintiff was entitled to recover. The 
jury found for the plaintiff on the evidence of Beale under the charge 
of the court, and the defendant appealed. We are of opinion that his 
Honor was wrong in this part of his charge, because there was no debt 
due from Spiers to the plaintiff, and his promise to forbear could not 

amount to a good consideration in law to uphold a promise of the 
(433) defendant to pay a debt to the plaintiff due by Spiers to Wilson, 

so as to enable the plaintiff to declare upon it in his own name. 
PER CURIAM. New trial. 

DEN O N  DEM. OF JOHN J. GRANDY v. MORDECAI MORRIS, SK. 

1. The act of Assembly of 1823, ch. 74, relating to the sales of land under exe- 
cution in the county of Pasquotank and other counties therein named, is a 
local and private act, and therefore not repealed by the act of 1836, Rev. 
Stat., ch. 1,  sec. 2, being within the proviso in sec. 8. 

2. By the operation of this act of 1823 sales of land under execution in the 
counties therein named are, as to the places of sale, put on the same foot- 
ing as sales before the act of 1820, which directed them to be at the court- 
house; and in those counties the sheriff may now sell lands under execu- 
tion at such places as he in his sound discretion shall judge most ex- 
pedient. 

APPEAL from PASQUOTANK Spring Term, 1846 ; Bailey, I. 
Ejeclment for a tract of land lying in  Pasquotank County. Spencer 

M. Meeds was seized of the premises, and by deed dated 2 September, 
1842, conveyed them to the defendant, who entered into possession. 
At that time there was a judgment against Meeds, and a fieri facias 
thereon, under which the sheriff of Pasquotank sold and conveyed the 
premises to the lessor of the plaintiff. Both Meeds and the judgment 
creditor resided in Pasquotdnk, and the sheriff's sale was made a t  the 
residence of Meeds, from which the premises were 2 miles distant. 

I n  order to sustain the sale, the plaintiff relied on an act of Assembly 
passed in 1823, ch. 74, entitled "An act to repeal an act passed in 1822, 

entitled 'An act directing the time and place of selling lands and 
(434) slaves under execution,' " so fa r  as relates to certain counties 

therein named, whereby it is enacted: ('That the above recited 
act be and the same is hereby repealed so far as respects the counties of 
Perquimans, Pasquotank, etc.: Provided, that the repeal shall not affect 
cases where either of the parties in the execution is not a resident of the 
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county so exempted from the act aforesaid; and Provided further, that  
nothing in  this act shall be so construed as to revive either of the acts of 
1820 o r  1821, authorizing the sale of land and slaves a t  the courthouses 
of said counties above named." 

For  the defendant it was insisted that the act of 1823 was repealed by 
that  of 1636, Rev. Stat., ch. 2, sec. 2, and, therefore, tha t  the sheriff's 
sale was void because i t  was not made on the premises. Both of those 
positions were denied on the part of the plaintiff; and it was thereupon 
agreed by the parties that  if, in the opinion of the court, the sale might 
lawfully have been made as it was in this case, there should be a verdict 
and judgment for the plaintiff; if otherwise, then the verdict and judg- 
luent should be for the defendant. The court held that the act of 1823 
mas not repealed, and that  the sale to the lessor of the plaintiff was 
~ a l i d ,  and according to the agreement of the parties there was a verdict 
entered for the plaintiff; and from the judgment thereon the defendant 
appealed. 

A. Xoore for p l a i n t i f .  
S o  counsel for defendant .  

X U F F I N ,  C. J. The point is as to the legality of the sheriff's sale, in 
respect of the place a t  which it ~va3  made. T o  the clearer understand- 
ing of the subject i t  seems necessary to adrert  to the several statutes 
which proride for the sale of land under execution in the State gener- 
ally, and also in this particular county of Pasquotank. By the 
act of 1777 executions vere  made to run  against land as well as (435) 
goods. But  the only regulation it contains respecting the sale of 
land i s  to require i t  to be advertiqed a t  lenqt forty days;  and i n  the 
subsequent act of 1794 i t  is provided at what hours of the day sales 
under execution shall commence. Thus stood the lam until 1820, when 
an act passed, chapter 32, ~ r h i c h  directs all sales to be made a t  the court- 
house of the respective counties on the last Thursday of every month. 
B y  an act of the succeeding year, 1821, ch. 19, i t  was enacted tha t  
sales shall be at the courthouse, and, instead of the last Thursday of the 
month, that  they may be on any Xonday in any week. Finally, the 
general law upon this subject n-as qettled by the act of 1622, ch. 25, which 
alters the time to the same Monday in the month as that  on which the  
county court is held in the several counties, and again enacts that  the 
courthouse shall be the place of sale; and i t  concludes with a clause 
repealing all lams within its meaning and purview. If that  law gov- 
erned the present case, of course, the sale under which the plaintiff 
claim3 would be illegal and void. Bu t  in the next year the act, 1823, 
ch. 74, passed, which is ~ e t  out i n  the case; arid the object and effect of 
i t  was, as to the counties mentioned in  it, to restore the lam to the state 
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in which it was before the act of 1822. And, as i t  is a rule of construc- 
tion that a statute, repealed by another, is revived by a repeal of the 
repealing statute, the act of 1823 goes on further, in  a proviso, that it 
shall not be so construed as to revive the two acts of 1821 and 1820 
which required the sale of land to be at  the courthouse. I t  is thus seen 
that the act of 1823 clearly repeals the three acts of the three preceding 
years, as far as concerns Pasquotank and the other counties mentioned 
in it. Consequently, the sale of land there is regulated by the acts of 
'94 and '77, and the common law-unless, indeed, the act of 1823 is not 
itself in force, as contended on the part of the defendant. But upon 

that point the opinion of the Court is against the defendant. I t  
(436) is true that the second section of the Revised Statutes, ch. 1, 

repeals all the acts passed before the Session of 1836, and not 
there regnacted. But that is with the several provisos and exceptions 
contained in the six succeeding sections. aniong which is the following 
in section 8 :  "That no act of a private or local nature, and no act 
granting privileges or imposing duties in any particular county incon- 
sistent with the general provisions of lam, shall be construed to be thereby 
repealed." I t  is very clear that the act of 1823 is within that saving as 
intended by the 'egislature. I t  had been printed and published among 
the laws passed that gear, as a prirate act; and, besides, it is plainly 
local in its nature, being confined to particular counties and with pro- 
visions in respect to them different from the general or public law. 
Then, as the acts of '94 and '77 say nothing as to the place of sale, this 
rontroversy depends upon the inquiry whether at  common law the sale 
of land under a fieri fucias must be on the land itself or be made bona 
fide at any other fit place in the rounty. 

I t  is certain, as we all know, that before the act of 1820 the constant 
course was for the sheriff to sell at the places and days which he judged 
best suited the con~enience and interest of the parties. Sometimes sales 
were made on the premises. But often they were not. I f  there were 
several tracts of land to be sold, and the sale began on one of them, it 
proceeded there as to all, although the others might be in a different 
part of the county. Indeed, the most usual place of sale was the court- 
house, and during term-time, and especially if the land was 'of much 
value, because generally that afforded the longest time to the debtor to 
raise the money without selling his property, and if the sale became 
unavoidable, it would be made when there would probable be the largest 
assemblage of bidders. L a n k  v. Stone, 8 W. C., 329, furnishes an 
instanre in 1809 of a sale at the courthouse at  the return term of the 

execution; and it was the general practice. I t  was never under- 
(437) stood that a sale of land was within the reasons of the rule which 

requires personal chattels to be present. The sheriff acquires 
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no property in the land. H e  does not seize it nor deliver the possession 
to the purchaser, but merely sells the right and leaves the purchaser to 
recover the possession by action, if not delivered to him by the debtor. 
Nor can bidders, during the short progress of a sale, judge by inspection 
of the extent, condition, or value of large landed properties as they can 
of the several articles of personalty. Until the present case we never 
heard i t  supposed that prior to 1820 the place of sale was not in  the 
sound discretion of the sheriff, as he might judge best for the persons 
concerned. I t  was not contended that this sale was not fairly conducted; 
and, therefore, we hold it to be effectual, and affirm the judgment. 
PER CURIAM. Affirmed. 

Cited:  Humphr ies  v. Uaxter ,  post, 435; Bailey v. Morgan, 44 4. C., 
355. 

DEN EX DELL J O H K  H U M P H R I E S  V. ISAAC BAXTER. 

1. Under the acts of 1820, 1821, and 1822 the sales of land under execution in 
the county of Currituck are  excepted from the general provisions of those 
acts directing the places where such sales should be made. 

2. One part of a statute may be public in  i ts  nature, while another is local and 
private; and those parts of these acts which concern "particular coun- 
ties" merely are to be taken to be of the latter kind, and are, therefore, 
saved from the general repealing clause of the act of 1836, ch. 1, sec. 2, by 
the proviso in sec. 8. 

3. In Currituck County, therefore, lands may be sold under execution by the 
sheriff a t  any place which in his sound discretion he deems most proper. 

APPEAL from CURKITUCK Spring Term, 1846; Bailey, J. 
Ejectment  for a tract of land situate in Currituck County. 

(438) 

Both parties claim under sales made by the sheriff on writs of fieri facias 
against Jesse W. Doxey. That at  which Baxter purchased was prior in 
time and was made on the premises in dispute. Afterwards, the sale 
under which the plaintiff claims was made at  the courthouse, which was 
also the usual place of holdicg the petit musters of the militia company 
to which Dosey belonged. For  the plaintiff, the acts of Assembly of 
1820, ch. 32, 1821, ch. 19, 1822, ch. 25, were adduced; and it was there- 
upon insisted that the sale to Baxter was roid, because it was made on 
the premises and not at the courthonse and the place of petit muster. 
The court, however, was of opinion that the sale to the defendant was 
lawful and valid, and the plaintiff mas, therefore, nonsuited, and ap- 
pealed. 
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A. Moore for plaintiff. 
Heath f o r  defendant. 

RUFFIN, C. J. This Court concurs in the opinion given by his Honor. 
We have held in Grandy v. Norris, ante, 433, that until the act of 1820 
the place for the sale of land under execution was in the discretion of the 
sheriff, whether it was the premises or elsewhere. Therefore, the sale 
to the defendant was good, unless avoided by one of the three acts men- 
tioned. They all enact, as the general law for the State at  large, that 
the courthouse shall be the place of sale. But the county of Currituck, 
doubtless from its situation arid form, is excepkd in the acts themselves 
from the operation of the general enactment. The act of 1820 provides, 
in  section 3, that sales in that county shall be held a t  the usual place of 
holding the petit musters. I t  is upon this provision that the plaintiff 
insists that the sale on the premises was unlawful. So it would be if the 

act of 1820 was still in force. But the act of 1821, after re- 
(439) enacting that the courthouse shall be the place of sale, and that 

the day niay be any Monday, proceeds in section 4 to enact, "That 
the provisions of this act and the provisions of the act of 1820, entitled 
'An act,' etc., shall not apply to the counties of Currituck, etc., and that, 
so far as regards the counties aforesaid, the before-recited act (that is, 
of 1820) is hereby repealed." The act of 1820 being thus repealed as 
to Currituck, and that county being in the act itself exempted from the 
operation of the act of 1821, the case is at common law, and is governed 
by the rule already laid down by the Court. But i t  is said that the 
meaning of the act of 1821 was, as far as respects Currituck, to repeal 
the general enactment as to the courthouse being the place of sale, but 
not the special provision which made the muster-ground the place of 
sale in that particular county. That, however, cannot possibly be so. 
There is an apparent absurdity in the idea that the enacting part of a 
statute is repealed, except a single provision, which is in the nature of a 
proviso to the general enactment. Besides, section 3 of the act of 1820 
expressly exempts Currituck out of the operation of the previous part 
of the act, and, therefore, the act of 1821 could not have been intended 
further to exempt it. Moreover, section 4 of the act of 1821 not only 
says that its provisions and those of 1840, ch. 32, shall not apply to 
Currituck, but goes further, and says: "That the before-recited act," 
that is. the act of 1820, and the whole of it. "is hereby repealed as far  as 
regard3 Currituck." I t  is very clear, therefore, that no place of sale 
is designated for this county in either of those acts; and the remaining 
one. that of 1822, ch. 25, again, in section 4, excepts Currituck and some 
other counties from its application. I t  is well settled that one part of 
a statnte map be public in its nature while another is local and private, 
and we think that those parts of these acts which concern "par- 

314 
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ticular counties" merely a r e  to be taken to be of the la t ter  kind, (440)  
and  are, therefore, sal ed by the act of 1&36, Rev. Stat. ,  ch. 1, see. 8. 

PER CURIAM. Affirmed. 

Cited: 8. v. Wallace, 94 S. C., b28;  Du~hanz  v. R. R., 108 N. C., 
401, 402;  N. 1 . .  Patterson, 134 3. C., 615. 

THE STATE v. IKVIXE E. COX. 
' 

1. Where on the trial of an indictment the jury find a verdict of guilty gener- 
ally, and that appears on the record, this Court cannot consider it  a s  a 
special verdict, subject to the opinion of the Court, notwithstanding the 
statement of the case by the judge so reports it. 

2. A presentment made within two years after the commission of a misde- 
meanor on which an indictment is founded is the commencement of a 
prosecution, within the meaning of our act of Assembly, and prevents the 
statute of limitations from attaching. 

3. A presentment need not be signed by all the jury. I t  should be handed to 
the court by the foreman, who is the organ of the grand jury to and from 
nhom communications are made with the court. It  should be made in 
the presence of the jury, but when entered of record no further evidence 
is required of its authenticity. 

4. Neither a presentment of a grand jury nor an indictment requires neces- 
sarily that it should be signed by any one. 

5. It  is the returning of the bill of indictment publicly in open court, and its 
being there recorded, that makes it  effectual. 

APPEAL f r o m  NOORE Spr ing  Term, 1846;  Dick, J. 
The  fol lo~ving facts  appear  from the  report of the case by t h e  presid- 

ing judge a n d  f rom the  record: 
This  n-as a n  indictment against the defendant f o r  a n  assault and  

bat tery on one Kenneth Black. T h e  assault and  batterg. were ful ly  
prcven, bu t  the  affair took place on 10 Sovember,  1841, and  the  indict- 
nierit was not  found un t i l  the  last meek i n  February,  1844, and  the  de- 
fendant 's counsel insisted on his  acquittal upon  the  ground tha t  
the  prosecution had  not been conmlenced within the  time pre- (441)  
scribed by  I a n .  T h e  solicitor then offered in eridence a present- 
ment  of t h e  grand ju ry  made a t  the F a l l  Term, 1843, being the last 
week i n  Auglst  but one, n paper-writing i n  t h e  words and figures fol- 
lowing, to w i t :  

STATE OF ISORTH CAROLIKA-XOOKF, COIJNTY. 
F a l l  Term,  1343. 

T h e  jurors  fo r  the  State ,  upon the i r  oath, present I r r i n e  E. Cox for 
a n  assault on one Kenneth Black i n  November, 1841. 

Daniel  McXinnon,  Alex. AIcKenzie, State's evidence. 
315 
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This paper was signed by none, but was entered as follows: 

STATE 
v. I Presentment by grand jury, William Shaw, foreman. 

~ R V I N E  E. Cox. 

And the words, "William Shaw, foreman," were in the proper hand- 
writing of William Shaw, foreman of the grand jury at that term. I t  
was in evidence that upon the paper being presented, the solicitor for 
the State directed witnesses to be suninioned to the next term of the 
court, that a bill of indictmnt might he sent accordingly; all which was 
done. 

The solicitor on the trial insisted that this paper was a presentment 
of the grand jury, authenticated by their foreman, and was a commence- 
ment of the prosecution in the terms of section 8 of chapter 35 of Revised 
statutes. 

On the part of the defendant it was objected that the said paper was 
not a presentment of the grand jury, because not signed by twelve of the 
body, and, if only the signature of the foreman were required, it was 
not in fact signed by him, h ~ ~ t  only indorsed, and, if a presentment, did 

not prevent the operation of the statute. 
(442) The judge left the case to the jury, and by consent a special ver- 

dict was rendered, subject to the opinion of the court, as follows: 
The jury said that the defendant did assault and beat Kenneth Black, 

as charged in the hill of indictment, on 10 November, 1841; that the 
paper-writing in the words and figures following, to wit: 

STATE OF NORTH CAROI,INA--NOOKE COUNTY. 
Fall Term, 1843. 

The jurors for the State, upon their oath, present Irrine E. Cox for 
an assault on Kenneth Black in November, 1841. 

Daniel Nicholson and Alex. McKenzie, State's evidence. 

And endor.sed as follows : 

STATE 
V. Presentment by grand jury, William Shaw, foreman 

IRVINE E. COX. 

was returned into the court by the proper officer at  Fall Term, 1843, 
and that the signature of Williani Shaw, foreman, is in the proper 
handwriting of William Shaw, the foreman of the said grand jury at 
that term; that upon the return of the said paper the solicitor directed 
subpenas to issue for witnesses, returnable to Spring Term, 1844, that 
a bill of indictment might be preferred; that accordingly, at Spring 
Term. 1844, the bill of indictment was sent and a true bill found by the 
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grand jnry;  and if upon these facts the court is  of opinion that  the 
prosecution was coninlenced i n  proper time, then the jury find the de- 
fendant guilty. and if otherwise. they find him not guilty. Whereupon, 
the court haring rendered judgment for the defendant, the solicitor 
appealed on behalf of the State to the Supreme Court, n~hich  appeal is 
allowed. 

The record ~howed the follo~ving verdict: "The following jury, sworn, 
etr., who find the defendant guilty." 

Attorne2y-(?nwrall f o r  t h e  S ta te .  
X o  counsel for defendant .  

Kasx,  J. The defellda~it Tvas indicted for an  assault and battery 
The record shows that he was convicted by the jury. The  case sent u p  
by the presiding judge, however, states: "The cause was committed to 
the jury, who. by consent, found a special verdict, subject to the opinion 
of the court.'' What  is called a special verdict is then set forth, upon 
which judgment was rendered for the defendant. Between the record 
and the case, in stating the wrdict ,  there is obviously a very essential 
difierencr-in the one i t  is general, i n  the other special, depending upon 
the opinion of the court. f e have no doubt the case correctly repre- 
sents the facts, and that  i t  was the intention of the parties to convert 
the general T-erdict of guilty into a special verdict. Bu t  unfortunately 
i t  was not done. The verdict is still left upon the record as the jury 
pronounced it. They have not said that  they found a special verdict. 
We have no power to alter the record, and by i t  we are informed that  
the defendant was found guilty. Upon such a verdict the court had no 
power to discharge the defendant. I t  was entirely within the power 
of his Honor to ha re  ordered, if he had thought proper so to do, the 
general verdict to be set aside, and to award a aeruire de wove, or to have 
made the verdict on the record confornl to the facts of the case. H e  has 
done neither-doubtless, from inadvertence. The judgment pronounced 
by him is erroneous and must be rerersed. 

Our labor, so f a r  as this case is concerned, might here close. Bu t  
other points are presented to us upon which i t  v a s  obviously the inten- 
tion of the parties to procnre the opinion of this Court, and as they are 
questions of practice, occurring a t  eyer? court and upon which it is 
believed much misapprehension exists. we think i t  our dutv to examine 
and decide them. 

The offense charged against the defendant was committed in Novem- 
ber, 1841, and the indictment under which he was tried was found by 
the grand jury at Spring Ternl, 1844, of Noore Superior Court, 
more than two years thereafter. On behalf of the defendant (444) 
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it was insisted that he was entitled to his acquittal because of the 
len&h of time which elapsed between the offense and the finding of the 

u - 
indictment. To meet the objection the prosecuting officer gave in evi- 
dence, as a presentment made by the grand jury at  Moore Superior 
Court at  Fall  Term, 1843, a paper in the following words: "State of 
North Carolina, Moore County, Fall Term, 1843. The jurors for the 
State, upon their oath present Irvine E. COX for an assault on Kenneth 
Black in November, 1841. Daniel McKinnon and Alexander McKenzie, 
State's evidence." This was indorsed, "State v. I. E. Cox. Present- 
ment by the grand jury," and signed on the back, "William Shaw, fore- 
man." I t  was contended that a presentment is not the commencement 
of a prosecution; but we are clearly of opinion that it is, and, when 
made within two years after the offense is committed. is in time. We 
think so from the nature of a presentment, and from the fact that 
the Legislature in limiting the period within which prosecutions for 
misdemeanors of the character of the one charged against this de- 
fendant shall be commenced uses the words, "presentment or indictment." 
Rev. Stat., ch. 35, see. 8. I t  was further denied that in this case any 
legttl presentment had been made; and two objections were urged why 
the paper offered in evidence is not one. The first is that it is not signed 
by all the jury; the second, that if that is not necessary, i t  must be 
signed by the foreman, while in this case it is not, his name being in- 
dorsed. I t  is true, the paper returned into court by the grand jury, as 
containing their presentment, is usually signed by all the jury; but it 
is merely a practice, not required by any law or principle we are ac- 
quainted with; nor is any form prescribed in any book of practice. 
,Justice Blackstone, 4 Com., 304. says: "A presentment, properly speak- 

ing, i s  the notice which a grand jury takes of an offense from 
(445) their own knowledge or observation." This must be made known 

to the court, and l i y a  the foundation, when made, for the indict- 
ment. I n  passing upon the latter, "if the jury are satisfied of the truth 
of the accusation, they indorse it Ri2la oera, or true bill. I t  is then said 
to be found. So if they are not satisfied, it is indorsed ignoramus, or 
not a true bill, and the party is discharged." I n  both cases the bill is 
delivered in open court; but it was never known that the bill was signed 
by the jury, nor are we apprized it erer was conceived necessary. I n  
all their intercourse with the court they act through their foreman. He  . 
delivers in the bill, and responds to the questions propounded to them, 
and indorses i t  as their presiding officer. The bill, however, being the 
act of the jury, they ought in every instance to be in court when one is 
returned, and so in making a presentment. And to ascertain that they 
are present, they ought alwayB to be called by the clerk. 'But, as they 
never sign the bill of indictment, why should it be thought necessary to 
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sign the presentment? The latter is no more the act of the grand jury 
than the former, and, indeed, an indictment is a presentment. The 
language of the record is "juratores presentant," 2 Inst., 123. When 
either a presentment or indictment is returned into court, the fact is 
recorded. ID the present caw the record frcm Moore Superior Court 
states that at  Fall Term, 1843, a grand jury was duly impaneled and 
sworn and William Shaw appointed foreman. I t  then states as follows: 
"And be it further remembered, that at  the said term of our said court 
William Shaw, foreman of the grand jury, returned into open court a 
paper-writing in the words and figures following," etc. I t  then sets 
out the paper before stated. The error then consisted in considering 
that paper as the presentment, when in fact it was but the usual evidence 
of what the jury had done, from which the clerk drew up his record 
showing that the jury had made the presentment. 

The second objection is, in our opinion, equally untenable. (446) 
I t  is settled in this State that an indictment need not be signed 
by any one. I t  is good without it, because i t  is the act of the grand 
jury. delivered in open court by them. I n  S .  v. Collins, 14 N. C., 11, 
the opinion is first suggested by the then Chief Justice Henderson, but 
as the point did not necessarily arise, it was not decided. But in S .  v. 
Colhoon, 18 N.  C., 374, it was. The custom of indorsing the bill is 
declared to he no further material than as it identifies the instrument, 
expressing the decision of the jury; when made, i t  becomes no part of 
the indictment. Yel., 99. I t  is the action of the jury in publicly re- 
turning the bill into the court as true, and the recording or filing it 
among the records, that makes it effectual. The same reasoning applies 
with equal or greater force to the presentment, which, altogether the 
act of the jury, requires less form in the thing itself than an indictment. 
We conclude, then, as signing a bill of indictment is not required to 
make it legal, so neither is it necessary to a presentment. I n  neither 
case i r  the indorsement set out in enrollment of the record, when properly 
made. I n  this case the record declares that a presentment was made 
by the grand jury, and no eridence was receivable to contradict i t ;  and 
it was made up, not from the minutes alone of their proceedings, hilt 
from that and what the jury declared in open court. 

The cause is remanded for further proceedings according to law. 
PER CURIAM. Remanded. 

Cited:  S .  v. Brown, 81 N.  C., 571; 8. v. Mace, 86 N .  C., 670; S. a. 
M c N ~ i l l ,  93 N.  C., 554; S. v. Bordeauz,  ibid., 563; S .  I? .  I v e y ,  100 N.  C., 
540; S. v. Cooper, 104 N.  C., 892; 8. v. Arnold, 107 N. C., 864; S. 21. 

McBroom, 127 N. C., 529, 536; 8. v. Sul tan ,  142 N. C., 573: B 7). 

Wil?iams,  151 N. C., 661. 
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E S O C H  D. F E R E B E E  v. J E S S E  W. DOXEY ET .i~. 

An assignment of a judgment i s  utterly void a t  law, and cannot be noticed in 
a court  of law. 

(447) APPEAL from CURRITUCK Spring Term, 1846; Bailey, J. 
The facts are stated in the opinion delivered in this Court. 

I Iea th  for plaintiff .  
N o  co,unsel for defendant.  

DAKIEL, J. The plaintiff obtained a judgment for $1,000 and interest 
against Samuel Ferebee on a bond executed by him and others to his 
intestate. There was an execution issued on it, which came to the hands 
of Isaac Baxter, the sheriff; and whilst i t  was in his hands the plaintiff 
assigned the said judgment and execution to him. The judgment became 
dormant; and this was a scire facias to revive it. The defendant 
pleaded nu1 tie1 record, payment, and satisfaction. The judge pro- 
nounced that there was such a record: and from the case sent up here 
we do not discover any error in his judgment on this issue. On the 
trial of the other issues before the jury the defendant insisted that the 
fact of the plaintiff taking an assignment of the judgment from the 
plaintiff whilst he held the execution in his hands which issued on it 
was in law a satisfaction of the said judgment. The judge was of a 
different opinion, and charged the jury to find for the plaintiff, which 
they did, and he had judgment, from which the defendant appealed. . 

Wc? concur with his Eonor. The assignment of the judgment to the 
sheriff was a thing void in a court of law. And we know of no authority 
which makes such a transaction amount to a satisfaction of the judg- 
inent. We hare looked to the case of Reed 1' .  Stoats,  7 John., 427, 
cited for the defendant, but do not perceive its relevancy. That was 
an application to set aside an execution upon which the sheriff had taken 
a bond from the defendant with a surety for more than the amount of 

the debt, and had paid the debt to the creditor. I t  was plain, 
(445) after that the sheriff ought not to levy the debt on the execution, 

as he was about doing, for the purpose of raising the money for 
his own benefit. But here the sheriff does not take the law into his 
own hands. or serrr his own process; but this is a scire facias to revive 
the judgment, and the issue is whether the defendant has paid the debt. 
Surely, he has not. The judgment of the Superior Court must be 

PER CURIAM. Affirmed. 
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ENOCH D. FEREBEE V. JESSE W. DOXEY ET AI- 

1. If an obligee make his will and appoints any one of his obligors his execu- 
tor, it is a release or extinguishment of the debt as to all the obligors; 
but when the court appoints one of the obligors to be the administrator 
of the obligee, it only suspends the debt on the bond during the adminis- 
tration of that administrator, and it does not release nor extinguish it. 

2. NO matter which might have been well pleaded to the original action can be 
heard as a defense to a scirc, facias brought to revive the judgment ren- 
dered in that action. 

APPEAL from CURRITUCK Spring Term, 1846; Bai ley ,  J. 
The facts of the case are stated in the opinion delivered in this Court. 

B e a t h  for plailztiff. 
N o  counsel for d e f e n d a d  

DANIEL, J. The plaintiff obtained a judgment against Samuel Fere- 
bee for $500, with compound interest from 7 June, 1832, on a bond 
executed to McPherson, the guardian of. . . . . . . . . . . ., and the plaintiff's 
intestate, by the plaintiff himself, Enoch I). Ferebee, Samuel Fere- 
bee, Isaac Baxter, and others. The judgment was confessed by (449) 
Samuel Ferebee, who was sued alone on the bond. Execution 
issued. and it came to the hands of the said Isaac Baxter, who was then 
the sheriff; and the plaintiff, while the execution was in Baxter's hands, 
assigned the judgment to him. The execution was never levied. The 
judgment became dormant, and the plaintiff issued this scire facias 
to revive it. The defendant pleaded to the sci. fa . ,  ''Nut tie1 record, 
payment and satisfaction." The judge pronounced that there was such 
a record. And it appears to us that the sci. fa. corresponds with the 
transcript, sent up here, of the record of the said judgment. We must, 
therefore, say that his Honor's opinion was correct upon this issue. On 
the trial of the other issues before the jury the defendant insisted that 
as the plaintiff Enoch 11. Ferebee was a coobligor with S. Ferebee in 
the bond on which judgment had been entered, the debt was, therefore, 
in law, suspended as to all the obligors. The judge refused to charge 
as the defendant prayed. W(; concur with his Honor in his refusal. If 
Samuel Ferebee, however, when originally sued, had pleaded specially 
the above facts his plea would have been sustained; for the law is well 
settled that if an obligor makes his will and appoints any one of the 
obligors his executor, it is a release or extinguishment of the debt as to 
all the obligors. Rut when the court appoints one of the obligors to be 
the administrator of the obligee it only suspends the debt on the bond 
during the administration of that administrator, and i t  does not release 
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or extinguish it. Williams on Ex., 811 to 815. But if the defendant 
had pleaded such a special plea to this sci. fa. (which he has not) it 
could not have availed him anything, for it is an established principle 
in pleading that no matter which might have been well pleaded to the 
original action can thereafter be heard as a defense to a sci. fa. brought 

to revive the judgment rendered in that action. Again, the de- 
(450) fendant insisted that the asignment of the judgment to Baxter, 

whilst he held the execution in his hands as sheriff, and he also 
being one of the original obligors in the bond on which the judgment 
had been rendered against S. Ferebee, was in law a satisfaction of the 
debt. The judge held otherwise; and we think his Honor was right on 
this point of the case. The assignment of the judgment to Baxter was 
a mere nullity in a court of law, and it would not there be noticed. And 
the fact that he was then sheriff, and had the execution in his hands for 
collection, could not operate in law as a satisfaction. We think that the 
judgment must be 

PER CURIAM. Affirmed. 

Cited:  Rice C.  Hearn, 109 N. C., 151. 

HIATT & JEAN v. J. A. GILMER ET AL., EXECUTORS OF JAMES McNAIRY. 

Where a boy was bound by his father as an apprentice to a copartnership,.to 
be taught a mechanical trade, and the father took away the boy before his 
time had expired, and soon afterwards the copartnership was dissolved, 
the period of apprenticeship being still unexpired: Held, by a majority 
of the Court, RUFFIN, C. J., dissenting, that the persons composing the 
@partnership could only recover damages for the loss of the boy's serv- 
ices during the time the copartnership continued, and not afterwards. 

& ~ P P E A L  from GCILFORD Spring Term, 1846; Settle,  J .  
This was an action of assumpsit brought by the plaintiffs against the 

defendants as executors of James McNairy, deceased. The plaintiffs 
proved that they were partners in carrying on the business of harness 

and saddle making in the town of Greensboro; that the defend- 
(451) ant's testator contracted with the plaintiffs to take, as an appren- 

tice, one of his sons, and to teach him the ar t  and mystery of 
harness and saddle making, and that he was to remain with the plaintiffs 
five years; that, in pursuance of the said agreement, the testator's son 
went into the employment of the plaintiffs about March, 1837, and 
remained there until the latter part of December, 1839, when his father 
took him home and sent him to school. 
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The defendants offered evidence to prove that the plaintiffs dissolved 
partnership, some time early i n  1840, the precise time not distinctly 
established. 

The defendants' counsel insisted that although the father might have 
taken away his son before the term of apprenticeship had expired, yet 
if the plaintiffs dissolved partnership before the expiration of that term 
they could only recover damages up to the period of dissolution. The 
court entertained a different cpinion, and charged the jury that if they 
should be of opinion that the father made the contract, as proven, with 
the plaintiffs, and took his son away from the plaintiffs contrary to their 
wishes and before the partnership was dissolved, they were entitled to 
recover damages for the loss of the services of the son. for the unexpired 
time for which he had been bound by his father, although the partner- 
ship between the plaintiffs had been dissolved before the end of the term 
of service. There was a verdict according to these instructions, and 
from the judgment thereon the defendants appealed. 

N o  counsel for p7aintifs. 
Morehead for defendants.  

DANIEL, J. This was an action of assumpsit, brought to recover 
damages for the breach of the snecial contract stated in the case. The - 
plaintiffs' declaration avers that they had taught the boy, and 
were at all times ready and willing to teach the said boy, accord- (452) 
ing to the terms of the contract; but that the defendants' intestate, 
in breach of his said contract, had taken his son from the plaintiffs' 
service. to their damage. etc. The evidence on the trial showed that the - ,  
plaintiffs were partners in the business of saddle and harness making. 
The partnership was by them dissolved but a very short time after the 
boy left the shop; and there mas no evidence in the case to support the 
allegation in the declaration that they were at all times during the time 
of the contract ready and willing to teach the boy in the business of 
harness and saddle making. The contract had certainly been broken 
by the defendants' intestate. Then, what did the plaintiffs offer to show 
in evidence? That they had been injured beyond the loss of the services 
of the boy up to the dissolution of the firm. The boy was not partner- 
ship effects to be divided. The *laintiffs offered n o  evidence that t h e y  
jointly were in  a situation to instruct the boy, after the dissolution of 
the firm. They failed to prove an essential part of their declaration, 
to wit, that they were at  all times ready and willing to instruct the boy. 
This was a condition precedent in the special contract which i t  behooves 
the plaintiffs to make out satisfactorily to the jury had been by them 
performed, or that they had been always ready to perform. Where was 
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the quid pro quo for damages ulterior to the dissolution? There was no 
consideration for such ulterior damages; and the jury would not prob- 
ably have given them if the court had left them uninstructed on this 
point. There is no rule of law or ethics, that  we know of, that  could 
authorize the court to tell the jury that the plaintiffs were entitled to 
recoTer damages for the loss of the services of the boy during the time 
they, the plaintiffs, vTere unable by their own act to teach and instruct 
him in the business of saddle and harness making. I f  the plaintiffs had 
produced evidence that  they jointly were a t  all times ready and milling 

to instruct the boy, notwithstanding the dissolution of the firm, 
(453) the verdict might then be right. But no evidence was produced 

by the plaintiffs, on whom the onus lay, to show that  the condition 
precedent, mentioned in the contract, had been performed in extenso, nor 
was any readiness by them to perform it shown. W e  think that  there 
must be a new trial. 

RUFFIN, C. J. The conduct of the defendant's intestate was a wanton 
and gross injury to the plaintiffs, who had received h is  son and faithfully 
maintained and taught him for two years. After they had incurred that  
expense and trouble mith him, until he had, probably, learned enough to 
make his services of use and value, the father took him away, without 
finding the least fault mith the plaintiffs. If any conduct can be inex- 
cusable, it  appears to me that  such as that is, and that  i t  ought to be 
left to the jury to give for such a breach of contract all the damages the 
plaintiffs really sustained: if not the full value of the boy's services for 
the residue of the period of zpprenticeship, a t  all e ~ ~ e n t s  to reimburse 
the plaintiffs for their expenditure of money, diet, lodging, and apparel 
upon him. and instruction to him. Surely, nothing less than that can 
be just. But  I do not see any reason why the plaintiffs should not 
recover the ralue of their apprentice's labor for the unexpired term. 
I t  is opposed by the technical reason that the contract was made with 
the plaintiffs as partners, and that they cannot recover for the period 
after they ceased to he partners: and in support of the position the 
counsel cited Il'eston 1 , .  Bn~ton,  1 Taunt., 673. Bu t  that case is really 
the  other \ray, I t  decides that  a bond giren to a banking house bearing 
a particular name ceases to be obligatory as to transactions v i t h  the 
h o u ~ e  after an old partner goes out or a nelv partner comes in, though 
the name of the firm continues the same, and the old assets and responsi- 
bilities were to be turned over to the new concern. -Ind the reason 

gi:-en by Sir J n m e s  .Il/rnsfieid is that though it i5  generally con- 
(454) sidered that such contract: are made with the firin as a kind of 

polifical body, yet ill law they are made x i th  the iudividnals 
composing the house. That  caqe is an authority for the plaintiffs. The 
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truth is that the unincorporated partnerships are mere associations of 
individuals, and their contracts are made jointly by and to the partners 
as natural persons ; and, hence, if a note be made payable to a firm, it is 
to be sued on, not in the name of the firm, but precisely as if it were 
payable to A, B., C., the individuals con~posing the firm. Therefore, 
this bargain was made with Joab EIiatt and William F. Jean, the 
plaintiffs, and not "Hiatt & Jean" as an ideal being. If the latter were 
the case, the plaintiffs could not recover at all, any more than a corpora- 
tion after the expiration of the charter. Such being the law, I ain at  a 
loss to discover why the plaintiffs may not recover the whole value of 
the lad's services; for, the contract being with these as natural persons, 
and to be so stated in pleading, those two men were just as capable of 
teaching the apprentice the trade of the saddler, and profiting by his 
labor, after they ceased to be partners as before. Suppose the one to 
have carried on a shop. and the other to have attended to instructing the 
apprentice-they would have complied as literally with their engage- 
ment as if they had continued to be partners. But why should they 
show any readiness in that respect? The defendant's intestate had taken 
away his son and broken the whole contract before they dissolved. After 
he did so, he had no right to insist on the plaintiffs to renew it, or to 
execute i t  especially for the residue of the term. By the waste of his 
time the boy's capacity for service might have been impaired; and, a t  all 
events, his obedience and submission to discipline were rendered more 
doubtful. Suppose the father had been sued in tort for enticing away 
the plaintiff's servant: can there be any doubt that the jury might give 
all that the plaintiffs could have been profited by the apprentice's serv- 
ices? I n  Gunter v. Astor, 4 Moore, 12, such an action was 
brought by a pianoforte maker, and it was proved that one of the (455) 
defendants had invited the plaintiff's workmen to dinner, and 
induced them to agree to work for the defendant at advanced wages; 
and, although the workmen of the plaintiff were hired, not for a term, 
but by the piece, yet upon its being proved that the plaintiff's business 
yielded him, with those men in his employment, £800 a year, the jury 
gave £1,600 damages, under instruction from the judge to assess what 
damages the defendant's conduct occasioned the plaintiff. Upon a 
motion in bank for a new trial, it was refused; and the court remarked 
that i t  had been said the plaintiff only sustained damages for the value 
of half a day's labor of his workmen, when they visited the defendant's ; 
but it is not for the court to ascertain the precise damages he is entitled 
to, and that was most properly left to the jury. SO, I think that here it 
should be left to the jury to estimate the actual loss the plaintiffs, 'as 
natural persons, have sustained, and that if the jury should give such a 
sum as would tend to induce men to observe their engagements with 
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good fai th ,  and not to ~ i o l a t e  tllenl tlirough mere d f - w i l l  and  nnnton-  
nes., i t  n o u l d  subsene  the pulpoaes of justice and ~ u o r a l q ;  and tlie 
Cour t  ought not to be disposed to diqturb it. Wlieiefole I ~ l i o u l d  think 
this judgment'ought to be affirmed. 

PER CURIA~\I. S e n  trial.  

ATTORNEY-GESERAL v. THE PETERSBrRG A S D  ROAKOKE RAILROAD 
COMPANY. 

1. An information filed by the Attorney-General for the purpose of having the 
charter of an incorporation declared to be forfeited, though it  need not be 
expressed in technical language, yet i t  must set out the substance of a 
good cause of forfeiture in its essential circumstances of time, place, and 
overt acts. 

2. When the Legislature required "the grounds" to be set forth on which the 
forfeiture is alleged to be incurred, nothing less could be meant than that 
the information, like an indictment or declaration, should state with cer- 
tainty to a common intent those facts and circumstances which constitute 
the offense in its substance, whether of misfeasance or nonfeasance, so 
that, on its face, if true, it  may be seen that  there is a specific ground 
in fact, and not by conjectural inference, on which a forfeiture ought to 
be adjudged. 

3. When a charter expressly imposes a duty which the corporation is to per- 
form, not merely to the citizen, but towards the sovereign itself, although 
it may not declare that performance shall work a forfeiture, yet it  must 
be taken to have been required by the State as a material stipulation, for 
the nonperformance of which by the corporation the State may put an 
end to the contract. 

4. But if the sovereign, with us the lawmaking power, with a distinct knowl- 
edge of the breach of duty by the corporation, a knowledge declared by 
the Legislature. or so clearly to be inferred from its own archives that 
the contrary cannot be, thinks proper by an act to remit the penalty, or 
to continue the corporate existence, or to deal with the corporation as 
lawfully and rightfully existing, notwithstanding such known default, 
such conduct must be taken, as in other cases of breaches of conditions. 
to be intended as a declaration that the forfeiture is not insisted on, and, 
therefore, as a waiver of the previous defaults. 

IKFORK~TIOX filed i n  th i s  Court  on  1 9  J a n u a r y ,  1846, by the  Attorney- 
General, charging a forfei ture  of the charter  of t h e  corporation. T h e  
information states "that by a n  act  of the  General Assembly passed i n  
1830, entitled An act," etc., i t  is enacted, "that books be opened f o r  the  
purpose of receiving subscriptions to  the amount  of $400,000, to  consti- 
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tute a joint capital stock for the purpose of making a railroad from 
some point within the corporation of Petersburg, in Virginia, to some 
convenient point on the north bank of lloanoke River between the towns 
of Weldon nncl Halifax"; and that by the said act "the said 
Petersburg Railroad Company is inrested with all the rights and (457) 
powers necessary for the construction, repair, arid maintainiug of 
the said railroad to be located as aforesaid. and to make and construct 
all works whatever which may be necessary and expedient in order to 
the proper conlpletion of the said road, and also power to contract with 
any person or persons for making the said road and performing all other 
works respecting the same which they shall judge necessary and proper, 
and to purchase with the funds of the said company, and place on the 
railroad constructed by them under the said act, all machines, wagons, 
vehicles and teams of any description whatever which they may deem 
necesaary'and proper for the purpose of transportation"; and that by 
the said act it is further enacted, "that it shall be the duty of the presi- 
dent and directors of the said company to render to the Legislature of 
this State annually a fa i r  account of the expense in constructing and 
keeping in repair that part of the said railroad within this State, and 
the amount of tolls received on the same: and that whenever the amount 
of tolls so received shall equal the sum expended in  constructing that 
part of the road, with 6 per centum per annum on that sum from the 
time it was so expended, then it shall be in the power of the Legislature 
so to regulate the rate of toll that the net amount annually collected 
shall not exceed 6 per centum per annum on the sum originally ex- 
pended." The information then states further, "that the said Peters- 
burg Railroad Company, under the provisions of the said act of the 
General Assembly, have now for many years had their said railroad com- 
pleted, and have placed the terminus thereof in North Carolina, at  
Blakely, on the north bank of the Roanoke River, in the county of 
Northampton, and since the completion thereof have had the said rail- 
road in  constant operation; and that by the provisions of the said act 
of the General Assembly the said Petersburg Railroad Company 
ought to have returned, and are bound to return, unto the said (458) 
General Assembly annual reports of the tolls, freights, and re- 
ceipts of that part of the said railroad in North Carolina, as well as to 
make returns of the original cost of the construction of the same, in 
order to enable the said General Assembly to regulate the tolls on the 
said railroad; but that the said president and directors, in behalf of the 
said Petersburg Railroad Company, have failed to make the said re- 
turns." 

The information then further states the acts of Assembly of 1832 
and 1833, whereby the Portsmouth and Roanoke Railroad Company was 
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made a body politic and corporate for the purpose of making a railroad 
froin Portsmouth in the State of Virginia to the south bank of the canal 
in Weldon in this S ta te ;  and that  the said road was completed in the 
manner directed by the said acts. And the inforniation then proceeds 
further:  "That by the proper constructioii of the said act of the General 
Assembly passed in 1830, the said Petersburg Railroad Company can 
only apply the moneys raised by the subscription aforesaid, and the 
moneys arising from the tolls, freights, and other sources for the trans- 
portation of produce and passengers, to the making and presen-ing of 
the said railroad and repairing the same, and can only contract with 
other persons for t6e like purposes, and that  all nloneys receired by the 
said company are and ought to be applied to the said purposes, and, 
should any remain, the same is by the said act of the General Assembly 
to be paid to the subscribers holding stock in the said Petersburg Rail- 
road Company." The information then proceeds further:  "That that  
part  of the said Portsmouth and Roanoke Railroad which lies i n  the 
county of Northampton, including the bridge across the Roanoke River 
a t  Weldon, hath heretofore been sold under executions issuing from the 
counties of Northampton and Halifax, and that Francis E. Rives was 

the purchaser under the said executions7'; but the Attorney- 
(459) General says that  the franchise granted to the said Portsmouth 

and Roanoke Railroad Company does not pass by the said pur- 
chase and conveyance from the sheriff of Northampton under the said 
executions to the said Francis E. Rives, but remains and is now in  the 
said Portsmouth and Roanoke Railroad Company; and that the said 
Petersburg Railroad Company, on 14 J u n e  now last past, entered into 
the following contract with the said Francis E. Rives, to wi t :  "Whereas 
the said Rires is the proprietor of .the Weldon bridge, constructed over 
the Roanoke River i n  North Carolina, subject to a mortgage thereupon 
to secure a debt of $8,000 to the State of North Carolina, and of that  
portion of the railroad constructed bg- the Por tsn~outh  and Roanoke 
Railroad Company which extends from the town of Weldon to the 
Margarettsville depot in that  State, and he has offered to sell the same 
to the said Portsmouth and Roanoke Railroad Company for $50,000, 
which offer the said company has rejected; and whereas the said com- 
pany obtained from the Legislature of North Carolina the passage of an  
act to authorize the sale of the whole railroad and other property belong- 
ing thereto, unto a new companv, which act will go into operation if 
ratified by the General Asseniblp of Virginia;  and 71-liereas, from the 
present condition of the said company, it is believed that i ts  means are 
not adequate to the purchase of the said Rives' iritereit and to the con- 
tinuing of railroad business. unless the whole road and stock can be sold 
out to a new company, which n1u.t necessarily be effectcd at a very low 
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ptice, so that the large pecuniary intercst of the State of Virginia in 
said road must in any event be almost wholly lost; and if such a new 
company be organized, it wili most probably be by nonresidents of this 
State, and her interests in the upper railroads will be greatly impaired 
in value; and whereas it is of great importance to the stockholders in 
the Petersburg Railroad Company, of whom the State of Virginia 
is one to the extent of $323,500, to prevent the competition of (460) 
any such plan as is above specified, and the said Rives is willing 
for a reasonable compensation to prevent his portion of the said road 
from being used, with his consent, for the purpose aforesaid, the follow- 
ing stipulations have been agreed upon by the parties to these presents: 
The Petersburg Railroad Company hereby agree to pay to Francis E. 
Rives the sum of $60,000 in the following manner, namely, $2,500 on 
1 September next, and the same sum every three months thereafter 
until the sum of $20,000 shall have been paid to him; then $1,250 every 
three months after that time until the whole sum of $60,000 shall be 
fully paid: Provided, that during the whole period aforesaid that part 
of the Portsmouth and Roanoke Railroad which was purchased by 
him, from Weldon to Margarettsville, and the Weldon bridge, shall 
remain unused as a railroad for the transportation of persons or produce, 
and i n  case the said road or bridge shall be so used for railroad pur- 
poses the payment aforesaid shall cease." The information then sets 
out the residue of the agreement, to the effect that if there should be any 
legal proceedings taken for putting the road in operation, the payments 
should be suspended until a decision should be given in favor of Rives' 
rights; that if any other railroad should be constructed to connect the 
Portsmouth and Roanoke Railroad with any point on Roanoke, then 
the payments should cease altogether; that if Rives should sell the road 
(excepting the iron on i t ) ,  or it should be by any legal means condemned 
for the purposes of a railroad, that the price or damage allowed to 
Rives shall be applied to satisfy to Rives so much of the said price of 
$60,000 as shall then remain unpaid; and after that shall be done, then 
to reimburse to the company what it may have advanced under this 
contract; and that the surplus, if any, shall be divided equally 
between Rives and the company. The information then charges (461) 
further: "That in pursuance of the said contract and agreement 
the said Petersburg Railroad Company has already paid nnto the said 
Francis E. Rives a large amount of the price stipulated to be paid to 
him bv the said co~~tract-the said agreement having been ~i t i f ied by the 
stockholders i n  general meeting, which the said Attornev-General says 
is not only not granted to bc done by the said set of the General bssem- 
bly passed in 1880 incorporating the said Petersbnrg Railroad Company, 
but is directly against the pro~isions of the said act of incorporation, 
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whelefore the &aid -1ttorney General b:L;Vn that the charter granted is 
forfeited, aiid that the wid conipauy ought not further to exercise the 
plivileger granted to them by the said act of the Gelieral Assembly 
1)ass"el in 1630." 

The defendants pleaded, as to the failure of the president and directors 
to make returns to the General -1ssembl,y, that by an  act of General -1s- 
gnlb ly  of thin State pasaed in l r83 ,  entltled "-411 act t o  amend an act," 
etc., it  was amongst other things. enacted "that the Petersburg Railroad 
Company be and they are hereby authorized to construct a lateral rail- 
road from the point at which their present line of railroad may be crossed 
by the Portsn~outh and Roanoke Railroad, or from such point in the 
neighborhood of the same as they may deem most advisable, to the basin 
a t  Veldon, anything in the act to which this is an amendment to the con- 
trary, notwithstanding." as by the record of the said act remaining 
amongst the rolls, etc.; and that afterwards, to wit, a t  the session of the 
General -1ssemblv n hich commenced on Nondav. 18 November, 1844, and . , 
ended on 10 January,  1845, a certain other act m s  passed, entitled "An 
act to provide," etc., whereby, after enacting (amongst other things) "that 
complaint had been make to the General Assembly tha t  the bridge erected 

across Roanoke River, below the town of Teldon,  by the Peters- 
(462) burg Railroad Company obstructed the passage of masted vessels 

going to the wharf near the said town of Weldon," i t  is enacted 
"that it shall be the duty of the said Petersburg Railroad Company to con- 
struct a d r a v  of sufficient capacity, a t  the most suitable point in the said 
bridge, so as to admit of the easy and convenient passage of such steam- 
boats and masted ressels as navigate Roanoke River below the falls 
thereof, and to complete the sarne v i th in  nine months from and after 1 
January ,  1845: Provided,  hctcecer,  that the said company shall, from 
the time of ratifying this act, take all produce passing in  ~esse l s  or 
boats up or down the r irer  cnd intended to pass said bridge from the 
bridge to Weldon, and from Veldon to the bridge, as the case may be, 
until the draxv in said bridge shall be completed as provided for by the 
act, i n  such manner as not to hinder or delay the transportation of such 
produce, and to take the sarne free of toll; and that  it shall moreorer be 
the duty of the $aid railroad company, so long as they shall keep the 
said bridge across Roanoke River, or permit the center pier of 
said bridge to stand, to keep a good and sufficient draw in  the same, so 
as not to obstruct the passage of such steamboats and masted vessels as 
navigate the said river below, and, furthermore, to  keep a suitable person 
a t  the said bridge to open the dram thereof, so as to occasion no delay 
to the passage of ~esse l s  as aforesaid; and that  if the said Petersburg 
Railroad Company shall r e f u ~ e ,  neglect, or  omit to perform the duty 
required by this act. it  shall be the duty of the Attorney-General, and 
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he is hereby directed. to institute kgwl proceedings against the said 
Petersburg Railroad CompaiLy, by nxy  of indictnmlt or otherwise, to 
cause the obstruction created by the erectiou of the said bridge to be 
remoIed, as by the record of the said last i~ientioned act of the General 
Assembly remaining among the rollq," etc., whereby all and every for- 
feiture of tllcse defendants of tlleii- corporate rights and privileges 
or f l~~nchises  in the said inforinatioil snpposed, by reason of the (463) 
failure of their president and directors to inake the said retun~s, 
is waived and remitted; and this the said defendants are ready to verify 
by the said records. And, as to the makii~g by the defendants of the 
said contract with the said Francis E. Rires and the payment by them 
of the said sums of money to the said Francis in pursuance of the said 
contract, the defendants plead that since 1 January, 1841, the moneys 
necessarily laid out and expended by them in repairing and keeping in 
repair the part of the said railroad lying in this State, betwen the south- 
ern boundary line of the State of Virginia and the said town of Blakely 
on the said Roanoke River and in defraying the necessary expenses 
incurred for maintaining transportation on the same, have greatly 
exceeded in amount all the sums of money, income, and receipts by them 
had or received by may of toll or otherwise, for transportation of persons 
or property on the same, and that these defendants, at  the time of the 
said contract with the said Rires, had not nor at any time since had or 
now have any sum or sums of money receiaed or accrued for the trans- 
portation on the said part of the said road, to be divided, as profit, to 
and amongst the several stockholders; and these defendants further say 
that by another part of the said act of the General Assembly passed in 
1830 the said in formation mentioned, these defendants are incorporated 
into a company by the name and style of the Petersburg Railroad Com- 
pany, and it is enacted that "in that name they may sue and be sued, 
plead and be impleaded, and shall possess and enjoy all the rights, priv- 
ileges, and immunities of a corporation or body politic in law, and may 
make all such by-lams, rules and regulations, not inconsistent with the 
Constitution and laws of this State or of the United States, as shall be 
necessary for the well ordering and conducting the affairs of the com- 
pany." And these defendants say that, because the said contract 
was manifestly beneficial to them and would enable them to make (464) 
large profits to be divided amongst the several stockholders, they, 
by their president and directors and by the assent of thc stockholders in 
general meeting, did make the said contract. and did afterwards, out of 
the profits accrued upon that part of their said road lying in Virginia, 
pay the said sums of money to the said Rives in pursuance of the said 
contract, as they lawfully might for the cause aforesaid; all of which 
they are ready to verify, etc. Wherefore, forasmuch as the said defend- 
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ants at the time of exhibiting of the said information were not, nor a t  
any time since have been, liable to any forfeiture of any of their rights, 
privileges. and franchises within this State, they pray judgment, etc. 

The Attorney-General demurred generally and the defendants joined 
in demurrer. 

T h e  .Il torney-General,  w i t h  ~ h o m  uws Iredell ,  for plaintif f .  
B a d g e l  for  d ~ f e n d a n t s .  

RCFFIS, C. J. The act of 1831, Rev. Stat., ch. 26, ai~thorizes two 
modes of proceeding a t  the instance of the public against corporations. 
The one is  by bill of the Attorney-General in the court of equity, to 
restrain then1 b r  injunction froin assunling or exercising any franchise 
or transacting any business not allowed by the charter. This part of 
the act is applicable only when the purpose is not to dissolve the corpor- 
ation by a judicial decision, but to presene  it, in order that  its useful 
functions may be performed, and, a t  the same time. that  it may not be 
able to abuse its poFers o r  transcend them. The object of the other 
mode is  to have a forfeiture of the charter or a dissolution of the cor- 
poration judicially declared, and a judgment of ouster thereon; and that  
is to be effected by an information by the Attorney-General in a Superior 
Court of law or in this Court, "setting forth, briefly and without techni- 

cal terms, the grounds on which such forfeiture or dissolution 
(465) is alleged to have been incurred or to hare  taken place." Of 

this latter kind i s  the present proceeding. I t  is in the nature of 
a yuo warranto,  and although the act dispenses with technical formal- 
ities, yet i t  is clear that the information must set out the substance of a 
good cause of forfeiture in its essential circumstances of time, place, and 
overt acts. That  rule belongs to all pleading, and especially is it proper 
in reference to a proceeding in its nature criminatory, to insist upon a 
forfeiture of valuable franchises which cost a great outlay of capital. 
The demurrer by the Attorney-General to the defendants' pleas neces- 
sarily opens the way to objections to the information, upon the principle 
that, as against the party demurring, we are to go back to the first fault 
in the pleading; for it is manifest, for example, that  here i t  is imma- 
terial whether the matter pleaded be a good bar o r  not, if the charge 
itself be so radically defective that  no judgment of forfeiture can be 
pronoimccd on it. I n  a pro w a r m n t o ,  properly speaking, the charge is 
general, that  the defendants, without lawful warrant, use the franchise 
of being a body politic and doing certain acts as a corporation. The  
plea brings forn-ard the charter as the warrant for  acting as a corpora- 
tion, and states such parts of it and other acts as authorize the defendants 
to exercise the corporate franchise specified np  to the time of the writ 
brought; and then the replication specifies any number of particular 
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overt arts or omissions on which it is intended to insist the forfeiture 
has been incurred, and thereto the defendants may either demur or take 
issue. Under the statute. however, it was intended to*simplify the pro- 
ceedings by having the whole matter of accusation set forth at once in 
the information, or, at least, some sufficient matter to entitle the State 
against an admitted corporation to judgment of ouster. These observa- 
tions have been made because, as this is the first proceeding under 
the act, as far  as is known to the Court, it has been deemed (466)  
proper to give some intimation that the inartificial and extremely 
loose statements of this information are not approved by the Court as 
sanctioned by the act. For example, i t  does not charge the subscribing 
of the stock or the organization of the company under the charter as a 
subsisting corporation at any time, but only an authority in the charter 
for certain subscriptions for making a railroad from, etc., to, etc., 
without giving any names, and then says that "the said Petersburg 
Railroad Company" is invested with the rights and powers necessary to 
make the said railroad to be located as aforesaid. Again, while it 
charges that it was the duty of the president and directors to render 
to the Legislature, annually, a fair  account of the expenses in construct- 
ing and keeping in repair that portion of the road within this State, 
i t  does not show any part of the act giving power to the stockholders or 
imposing the duty of appointing a president and directors, nor that any 
were appointed--a thing indispensable to render the stockholders amen- 
able in this most penal manner for the omissions of the president and 
directors. Again, it states that the coinpany have now "for many years 
had their said road completed, and since the completion thereof" have 
had it in "constant operation," without fixing any time whatever as that 
of the completion or of the operation of the road, or stating in what 
the operation consisted, as conveying persons or things for hire and the 
like; and while it states that "the said Petersburg Railroad Conlpany" 
ought to have [not "rendered annually a fair accountnl "returned unto 
the General Assembly annual reports of the tolls, etc., of that part of the 
road in North Carolina, as well as to make returns of the original cost," 
etc., it proceeds to charge "that the said president and directors in behalf 
of the said Petersburg Railroad Company have failed to make the said 
returns." without showing any time when it became a duty to render 
such account or an omission of it at any particular time or place, and 
without showing any sum expended or any profits received or 
accrued. The other part of the information which respects the (467)  
transaction with Rives is equally vague and defective. I t  states 
that, by the charter, the company can only apply money, subscribed or 
recpived for tolls, to making or repairing the road and the payment of 
dividends of profit to the stockholders, and, after setting out the purchase 
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of Rives of a part  of the Portsmouth and Roanoke Railroad, without 
the franchise of using i t  as a railroad, i t  proceeds to state that on 14  
June.  1845, the company entered into a contract with Rives, which is 
set out in the information, whereby the company binds themselves to 
pay Rives certain sums on certain days on certain conditions; and that, 
"in pursuance of the agreement, the company has already paid to Rives 
a large amount of the price stipulated to be paid him," without affixing 
any time or place to either of the facts alleged, except the date of the 
contract. and without mentioning any sum or sums in  particular as paid 
to Rives, or  averring that  the same had either been subscribed by the 
stockholders or received for tolls, o r  how otherwise raised, as by borrow- 
ing o r  in some other manner. When the Legislature required "the 
grounds" to be set forth "on which the forfeiture is  alleged to be in- 
curred," nothing less could be meant than that the information, like an  
indictment or  declaration, should state with certainty to a common 
intent those facts and circumstances which constitute the offense in its 
substance, whether of misfeasance o r  nonfeasance, so that, on its face, 
if true, i t  may be seen that  there is a specific ground in fact, and not by 
conjectural inference, on which a forfeiture ought to be adjudged. Bu t  
the Court does not think i t  nerewary to decide the case upon formal 
defects in the information of thwe kinds, because, taking it properly 
to charge the matters which, as we suppose, i t  was meant to charge, the 

Court is of opinion either that  it is substantially insufficient or 
(468) that  the facts alleged by the defendants and admitted by the 

demurrer sufficiently answer it. 
There are t n o  grounds on which it is alleged that  the forfeiture has 

been incarred. The one i s  that  the charter as set forth makes i t  the 
duty of the president and directors to render to the Legislature annually 
a fa i r  awount of the espenje of nlaking the road in  this State and the 
amount of tolls received on i t ;  and that  the president and directors ha re  
failed to "make any returns," as it is called. Now, it may be supposed 
to charge the period nhen  the road was made, the cost of it, the period 
of using it up to the last session of the Assembly, and the annual profit 
received or accrued, and that  the General Assembly had, during that  
period, dirers sessions a t  such and such days, and that  the company 
omitted to render an account of the cost of the tolls to the Assembly a t  
any one or more of those sessions; and yet v e  think, upon the ground 
taken in  the plea in answer to that  part of the information, that  there 
cannot be judgment against the defendant. B question might, indeed, 
have been made as to an  omission-if it be so-to render an  account 
during the year that  elapsed between the rising of the Assembly on 
12  January,  1845, and the filing the information on 19 January,  1846, 
since the charter requires the account to be rendered annually, and i t  
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may, perhaps, be still proper to render the account at  the period pre- 
scribed, although the Assembly does not constitutionally have annual 
sessions, as it had when the charter was passed. But we do not under- 
stand the information as raising that question, and, therefore, do not 
consider it, for the information clearly makes the gravamen, on this 
part of the case to consist in  not making a return which would have 
enabled the General Assembly to regulate the tolls, as provided for in 
the charter, and, therefore, has in view only such returns as ought to 
have been made before or a t  the last session of the Assembly, which 
may be supposed to be stated to have been in November, 1844, according 
to the fact. We entertain no doubt that the omission of an 
express duty prescribed by a charter to a corporation is cause of (469) 
forfeiture. I t s  performance is in the nature of a condition, and 
the sovereign may insist on resuming his grant for the breach of the 
condition. With respect to the duties arising by implication from the 
nature of the franchise granted, and the interest of the public in their 
due and continued performance, we should be inclined to hold that only 
such acts or omissions would be destructive of the charter as concern 
matters which are of the essence of the contract between the State and 
the corporation, when the corporation fails to do that which i t  must be 
seen i t  was intended and expected it would do, or does that which it is 
certain i t  was intended and expected it would not do. But when a 
charter, as here, expressly imposes a duty which the company is to per- 
form, not merely to the citizen, but towards the sovereign itself, although 
i t  may not declare that nonperformance shall make a forfeiture, yet, 
by no latitude of equitable interpretation can it be regarded as a hard 
bargain, and, as such, relieved against in a court of law: but it must be 
taken to have been required by the State as a material stipulation, for 
the nonperformance of which by the corporation the State may put an 
end to the contract. But, on the other hand, if the sovereign-with us. 
the lawmaking power-with a distinct knowledge of the breach of duty 
by the corporation, a knowledge declared by the Legislature, or so clearly 
to be inferred from its own archives that the contrary cannot be, thinks 
proper by an act to remit the penalty or to continue the corporate 
existence, or to deal with the corporation as lawfully and rightfully 
existing, notwithstanding such known default: such conduct must be 
taken, as in other cases of breaches of conditions, to be intended as a 
declaration that the forfeiture is not insisted on, and, therefore, as a 
waiver of the previous defaults. I t  must be so in the nature of things ; 
for while the State insists on these stipulations in a charter, as 
conditions express or implied, in a contract the citizen has a (470) 
right that they shall be dealt with as other conditions, and that 
a breach shall not be insisted on when, after it, the parties acted and 
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dealt as if there had been no breach; for example, when a landlord 
receives rent after he might have entered for nonpayment of it. We do 
not mean that an omission by the Legislature to take immediate legal 
steps to enforce a forfeiture, for  even a cause most notoriously 
existing, or that even in such a case, a statute recognizing the 
the actual exercise of the corporate functions would necessarily 
receire that  construction, as, for instance, borrowing money from or 
keeping account with a bank that had violated its charter. Bu t  i n  the 
case before us the duty imposed on the company is that  of making their 
president and directors render accounts to the General Assembly itself, 
so that  it could not but be certainly known to the Assembly of 1844 
that  no return had been made to i t ;  and in that  state of things the 
Legislature passed an act on the day before the adjournment which not 
only reccgnizes this corporation as then existing, but authorizes and 
rpquires it to perform acts which imply that i t  is to exist for  nine months 
aftemards,  a t  least, and such acts as impose on the corporation the 
immediate expenditure of a considerable sum of money and continued 
outlay for an indefinite period, apparently expected to be coextensive 
with the charter, The amended charter allowed the company to extend 
the road to the canal of Weldon, which is a point on the south side of 
Roanoke, without expressly directing or authorizing a bridge over the 
r irer ,  though apparently indispensable. After the companp had built 
a bridge, the Legislature requires them to make alterations a t  their own 
expense, within n i i ~ e  months, in a work on this new part  of their road, 
and to keep attendants to open the dram as long as the bridge shall be 
kept up. Surely, it would not comport with the good fai th that  should 

actuata ercry gorernment if the State were to turn  around imme- 
(471) diately after inducing this further expenditure by the company, 

and getting the work d o ~ ~ e ,  and insist upon a forfeiture for a 
default that ]lad occurred and was absolutelp known to the Legislature 
to hare  occur~erl prior tc  or conternporaileou.ly with the passing of the 
act. The necessary inference from such provisions in  a statute, whether 
depending on t h e  general principles for the cmstruction of statutes or 
regarding them as the acts of a p l r ty  to a contract with conditions, must 
he, we think, that the Lc.gisl~ture intended the corporation to continue 
lmtil there should be n furthe1 breach; and the executive officers of the 
State cannot counteract the legislative intention by insisting on the prior 
default. Happily, we have not had occasion in this State to become 
familiar with the defaults of corporntions, committed or punished; and 
n e  should feel the more hesitation in adopting the conclusion we have if 
we did not fi11d it wstained by the authority of decisions by courts i n  
which these doctrines ha re  been frequently discussed. I n  the great case 
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of the Manhattan Company in New York, 9 Wend., 361, the judgment 
was rendered for the defendant principally on this ground. 

The other alleged ground is that the company paid some money to 
Rives which they ought to have expended on the road or divided among 
themselves. There is no allegation that the expenditure on the road 
would have been necessary or useful. There is no complaint of this 
transaction upon the ground that its object was contrary to the interest 
or policy of North Carolina in any other respect, as, for instance, to 
prevent the use by the public of the road as a highway, or to obstruct 
any steps that might legally be taken by the State, or by any under her 
authority, to appropriate Rives's part of the Portsmouth and Roanoke 
Railroad to public uses. Indeed, it is plain that the agreement had 
nothing of the kind in view; but, on the contrary, it ~rovides  for the 
contingency that the proper authorities, whose action the parties 
could in no way defeat or bind, should have the road condemned (472) 
for a railroad. The information then supposes nothing wrong- 
save only that money, which i t  assumes but does not aver, was part of 
the capital subscribed, or of the profits of the road, was paid to Rives, 
instead of being kept by the cmporation themselves. To this part of the 
information, after stating by way of inducement that there were no 
profits of that part of the road which lies in North Carolina received or 
accrued at  the time of making the contract with Rives, nor since, to be 
divided among the stockholders, the plea in substance is that the pay- 
ments to Rives were made with money which accrued as profits on that 
part of the road which is ~ i tua te  in Virginia. The plea thus raises 
an interesting question, which may some day prove embarrassing, with 
respect to charters granted by two States to the same corporation, con- 
stituted to conduct a work situate partly in each State-whether or not 
i t  be amenable to each State exclusively for everything touching so much 
of the work as may be in it, and for the application of the profits arising 
on each part. The plea supposed that to North Carolina the company is 
not to account for not constructing the Virginia portion of the road, or 
not repairing it, or misapplying the profits made on it. This may be 
true in  respect of punishing the officers by indictment for a default in  
Virginia, or in respect of adjudging a forfeiture of the charter or the 
franchise in Virginia, which things clearly depend on territorial juris- 
diction. But we are not prepared to say where by the charters of the 
two States the work is executed as one whole, by subscriptions of stock 
applicable alike to the parts in each State, that one of the States could 
not insist, as the ground of forfeiture of so much of the franchise as is 
used within it, that the corporation had not fulfilled its duties in the 
other State, but violated them to the prejudice of the complaining State. 
For  example, if the charter required that the whole work should 
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(473) be completed by a day limited, and the company made the road in 
North Carolina, but did not make that  i n  Virginia, would it not 

be a forfeiture of the par t  in this State, both because the omission was 
against the letter of the act and because it impaired the utility of the 
part  here, by the interruption of the intended line of transportation and 
travel? Suppose the company were to charge on the road in Virginia 
double the tolls allowed by law, so as to extort from citizens of S o r t h  
Carolina, passing on the same, excessive fees and prevent others wishing 
to use the road from doing so, would i t  not form just cause of complaint 
on the par t  of this State, and though not expressly declared in  the charter 
to be in itself a dissolution, ought i t  not to be considered a breach of 
duty arising out of a n  implied condition of the charter for  so much 
of the work as is within our jurisdiction? For, as  implied powers of a 
corporation are as much protected by the law against the unjust resump- 
tion by the State as those expressly granted, so the duties of a corpora- 
tion arising by reasonable implication are as obligatory on the corpora- 
tion as those expressly imposed, and their breach visited by the same 
consequences. I t  may be, i n  this case, that  the profits arising from the 
different parts of the road form distinct funds, as  the charter requires 
an account of those in this  State only to be rendered, though, no doubt, 
that  is with a particular vie15 to the regulation of the tolls in this State. 
But  r w  do not find i t  necessary to decide either that question or the 
more general one raised by the pleas, as before mentioned, because, let 
the statements in the infornlatiorr be taken as they may, the facts con- 
stitute no offense, that  n e  can perceive. The information does not 
state out of what funds the p a ~ m e n t s  to Xires wcrc made, except tha t  
i t  mag' be collected hy firpunlent, from the statements of certain parts 
of the charter, that it  \\-a? ont of the capital or out of the profits of the 
road in this State, or out of them and the profits of the road in Virginia. 

Take it in any one of those cases, and still there cannot be judg- 
(474) ment for th(1 Sta te :  for such an appropriation of the money of 

the corporation p~odnvcs no prejudice to the State or  the public, 
and is against no ~t ipnla t ion  of thp corporation to the public, express or 
implied. There is, indeed. p ro~ i s ion  in the charter that the president 
and directors shall semiamnally declare wch  dividends of the net profits 
from the tolls as the? mav deem advi~ahle. This TW know from reading 
tlw charlcr, and 113c for illustration; for that  par t  of the charter is not 
wt  forth in the infornlatiorr, but it is only said that  by the proper con- 
qtructior~ of the nct "the cornpany can on17 apply their money to certain 
purposes mentioned, narriely, making and repairing the road and divid- 
ing the surplus." But it is clear that !>art of the charter is not iiiserted 
for the advantage of the Stste or  to protect the State from detriment, 
either from an accumulation of rnpital or  n misapplication of profits, 
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but solely for the benefit of the  stockholders. Bank charters sometimes 
require periodical d i~ idends  of the bonus, as it is called, besides the 
stated dividends of profits at  shorter intervals. That  is to prevent the 
bank from hoarding its profits 30 as, ill effect, to enlarge the capital 
beyond the sum fixed by the Legislature by compounding the profits 
with i t ;  therefore, the public has a n  interest in the observance of such 
provision, and may insist on it. Bu t  the provision in this charter has 
no such view and is not of that sort, for i t  leaves the dividends to the 
discretion of the president and directors, controlled only by their re- 
spoiisibility to the stockholders, n h o  can turn  them out, and are expected 
to do so, for iinproperly vithholding dividends or misapplying the funds. 
There is no policy of the State in this case to be subserved by the declar- 
ations of dividends, when not demanded or desired by the stockholders. 
The  provision is exclusively for the benefit of the shareholders; and i t  
would, indeed, be an unheard-of measure of penal justice upon the 
stockholders if they were to be deprived of their frailchise because their  
seraants, the president a i d  directors, wrongfully withheld from 
them their money and gave i t  to some one else. But we may (4 i5 )  
take it that it was not, in this case, the act of the president and 
directors, as the contract was approred in a general meeting of the stock- 
holders. and, therefore, what was done under it may be considered as 
done by their ordcrs or by them. Suppose it so, then we own that  me 
see nothing in the charter nor in any duty which the stockholders as 
a corporation or as natural persons owe to the public ~ ~ h i c h  makes i t  
criminal iu them to dedicate their profits to the use of any person what- 
erer. Tlie profits are theirs, and they hare  a right to dispose of them 
to any purpose to ~vhich they might lawfully devote tlieir money derived 
from any other source. I f  what has been done amounts to an assump- 
tion of a franculiise in that part  of the Portsnlouth and Roanoke Railroad, 
let 111c proper steps be taker, to restrain them from the exercisc thereof 
or  to oust them therefronl; but, certainly. the giving Rires their money. 
whether for u consideration or vithout, is no forfeiture by tlie stock- 
holders of tlieir OWII  charter, much less when the purpose was to make 
their road more uqeful to the public and more profitable to themselves, 
by drawing travel and freight to it. 

The opinion of the Court, therefore, is that  there must be judgment on 
tlie demurrer for the defendants. 

PER CURIAM. Demurrer sustained. 

Cited:  d s h ~ z > i l l e  I l k i s i o n  v. Aston,  9 2  N. C.. 586; Simmons v. 
Steamboat Co.. 113 9. C., 151 ; Il7rrst z'. l?. l?., 162 X. C., 380. 
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(476)  
ELIZABETH CITY ACADEMY v. DAVID LISDSEY.  

1. When it has been shown that a charter has been granted to a corporation, 
those in possession and actually exercising the corporate privileges must 
be considered as rightfully there, against wrongdoers and all who have 
treated or acted with them in their corporate character. 

2. The sovereign alone has a right to complain, for if there be an usurpation, 
it is upon the rights of the sovereign, and his acquiescence is evidence 
that all things have been rightfully performed. 

3. Therefore, where a corporation of trustees of an academy, consisting of ten, 
was shown to have existed, and corporate acts had continually been done 
in the name of the corporation, although it was shown by the defendant, 
in an action against him by the corporation, that one of the original trus- 
tees remained alive, it  was Held, that the corporation was not bound, in 
such an action, to show a regular succession of trustees down to the time 
of bringing the suit. 

APPEAL from PASQUOTANK Spring Term, 1846; Bailey, J. 
Trocer, brought to recover the value of a set of globes, alleged to have 

been purchased by the defendant Lindsey as the agent of the trustees for 
the benefit of the Elizabeth City Academy. It was in evidence on the 
part  of the plaintiff that  i n  1820 the Legislature of Xor th  Carolina 
passed an  act incorporating an  academy in the town of Elizabeth City, 
naming ten persons in the said act as trustees of the said academy; it 
was further i n  evidence that  of the original ten trustees, all of them 
were either dead or removed from the State save J o h n  C. Ehringhaus, 
who was examined as a witness, and stated that  he acted as a trustee of 
said academy from its commencement for about eighteen months after  
its organization, and tha t  the institution had been kept u p  from that  
time till the present, with the exception of a few intervals when teachers 
could not be procured. I t  was further in evidence, from the minutes 
kept by the board, that  the trustees had acted regularly as such froni 
the year 1838 to the present t ime; that  they had built an  academy, in- 

closed their lot, and repaired the premises from time to time, 
(477) and were a t  the tinie of the issuing of this writ in the enjoyment 

of their corporate franchises and privileges. 
The plaintiffs then introduced several witilesses for the purpose of 

showing how the fund was raised for the purchase of these globes, from 
whose testimony it appeared that a subscription paper, payable to the 
trustees of the Elizabeth City Acadrmy and expressed to be for the 
benefit of the said academy, was circulated or handed to them by the 
defendant Lindsey; that  he collected their subscriptions, stating a t  the 
time that  the globes would be for the benefit of the academy and would 
not be removed. The defendant Lindsey further stated that  he was 
going to New P o r k  and would purchase them. he har ing  charge of the 
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said academy as teacher the prerious session, and that being vacation. 
I t  was further in evidence that the defendant Lindsey went to New 
York, purchased the globes, returned, and again took charge of the 
academy; that  he subsequently took charge of another school, and was 
then teaching school at the bringing of the action, and that the globes 
were demanded of him by Timothy Hunter, one of the trustees, previous 
to the bringing of this action, when he refused to give them up, alleging 
they were purch:~sed for him. As to the other defendant, Fearing, they 
were demanded of him also. and he answered that he wished he  had 
never seen the globes. 

The defendants objected that  the plaintiff could not recover, first, 
because a continuance of the corporation had not been shown, and upon 
this point insisted that i t  must appear that  the places of those corpora- 
tors who had died or renlored had been regularly filled or supplied 
according to the provisions of the charter: that it was not sufficient - 
to show that  persons were calling themselves trustees and acting as 
such, but that  the plaintiffs must show a regular and unbroken 
succession from the collillleilcelllellt, according to the provisions (478) 
of the charter. 

Secondly, i t  x i s  objected that  the plaintiffs could not recorer because 
the globes were bought for the benefit of Lindsey, tho defendant, to re- 
main in his possession as a teacher while he remained in the place, and 
not for the use of the academy; and for this purpose several witnesses 
wele introduced, who swore, in substance, that  they subscribed for the 
purchase of the globes for the benefit of Lindsey's school, and that  they 
desired, when he left the academy, and still desired, that  he should retain 
them. Furthermore, the defendant offered in  evidence a paper-writing, 
signed by sundry individuals, stating that they were subscribers and 
desired that  Lindsey should have the globes. This eridence was objected 
to by the plaintiff's counsel, and rejected by the court. 

The court instructed the jury tha t  if they were satisfied that there 
were persons acting as trustees of the Elizabeth City Academy, and 
exercising corporate franchises under the act of incorporation, a t  the 
time the suit was brought, the only inquiry would be, for whom the 
globes were bought, for the trustees or for the defendant Lindsey. I f  
they mere purchased by Lindsey as the agent of the trustees, and were 
used by him as their agent, then his possession was lawful until a demand 
was made; but if, upon demand made, he refused to give them up, and 
carried them away and used them as his, i t  was a conversion, and the 
plaintiffs would be entitled to recover their ralue. But if the globes 
were purchased by Lindsey for himself, then they should find a ~ e r d i c t  
for him. And as to the other defendant, the evidence was submitted to 
them whether he had any control over them, or possession of them, a t  the 
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time of the demand or before; if not, they should find in his favor. 
Whereupon the jury found a verdict i n  favor of the plaintiff against 
David Lindsey, and in favor of Olirer Fearing. Rule for a ilev trial. 

Rule discharged, and judgment for the plaintiff. Appeal prayed 
(479) to the Supreme Court, and granted upon bond and scwuity given. 

A. Xoore f o r  pluint i f .  
J. H. Brozcn f o r  defendant. 

T ~ A N I E L ,  J. The plaintiffs were by charter an aggregate corporatioll 
of ten trustees. I t  was incorporated in the year 1820 by tlie Legiqlature. 
and immediately thereafter i t  mas organized and acted as a corporation. 
The defendant proved that all but one of the original ten corporators 
had e i t l~er  died or moved anay,  and he insisted that  the plainties could 
not recover because a continuance of the corporation had not been shown. 
H e  insisted that the places of the original nine trustees, who had sirice 
died or nlored away, should be by the plaintiffs proved to have been 
regularly filled U ~ J  according to the provisions of the charter;  and that  i t  
was not sufficient to shorn- that persons calling thernselwa trustees acted 
as such, but that the plaintiffs ought to show, upon the trial, a regular 
and unbroken succession of trustees from the year 1820, according to the 
provisions of the charter. The court instructed tlie jury upon this 
point of the defense that  if they were satisfied that  there were persons 
acting as trustees of the academy, and exercising corporate franchises 
under the act of incorporation, a t  the time the writ was brought, then 
their only inquiry would be for whom the globes were bought-for the 
trustees or the defendant. 715'e think that  this par t  of the charge of his 
Honor was correct. I n  ATavigation Co. c. h'eil, 10 K. C., 537, the 
@omt  said that when i t  is shown that  a charter has been granted, then 
those in possession and actually exercising the corporate rights shall be 
considered as rightfully there, against wrong-doers and all those who 

have treated or acted with them in their corporate character. 
(480) The sowreign alone has a right to complain, for if i t  i s  an 

usurpation, it is upon the rights of the sovereign, and his acqui- 
escence is evidence that  all things have been rightfully performed. The 
defendant then insisted that  the globes were purchased for him as a 
teacher, arid not for the academy, and he examined several witnes; -es on 
this point of his defence, and, i n  aid of their testimony, he offered in 
evidence a paper-writing signed by several individuals, stating that they 
were subscribers for the purchase of the globes, and that  they now de- 
sired that the defendant shoulcl haye them. This  evidence xvas rejected 
by the court; and v e  think it ought to have been rejected, for the bare 
wisher of the subscribers upon the subject a t  the present time could 
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neither giren nor take away the title to the property. The paper- 
writing nas, thelefore, immaterial and irrelerant to the issue then under 
consideration. 

PER CURIAN. No error. 

Cited: IZ. 1L). v. Xaunders, 48 K. C., 128; R. B,  v. Johnson, 70 N .  C., 
350; Dobson c. Sintonton, 06 S. C., 496; ,lsheczlla Dicision v. Aston, 
92 N .  C.,  5116; 8. v. N ~ a z u ,  ibid., 771; C'otton ~ l l i l l s  v. Burns, 114 N .  C. ,  
355; Boyd v. Redd, 120 N. C., 33'3; I f u r s t  v. 12. IZ., 162 3. C., 380. 

BENJAMIN WHITLEY v. JAMES A. DANIELS. 

On a suit for the penalty for trading with a slave, when i t  was proved the  
defendant offered to show the plaintiff his "barter book," in order to con- 
vince him that he had paid nothing to the negro, who had delivered the 
articles to his agent, i t  was not competent for the plaintiff, on the trial, to  
prove by the witness before whom this declaration was made, in order to  
show the t ime when the transaction took place, "what was the  time of 
trading, as appeared on the  book." Notice to produce the book should 
have been proved before such evidence was admissible. 

APPEAL from MARTIN Spring Term, 1846; Battle, J. 
The facts are stated in the opinion delierered in this Court. 

Whitaker for plaintif. 
No counsel for defendant. 

KASH, J .  The defendant was warranted to recover the amount of a 
penalty alleged to have been incurred by him in illegally trading with a 
slave by the name of Ganze, the property of the plaintiff. I n  order to 
prove the charge, the declarations of the defendant were relied on. The 
defendant admitted that his agent at his landing had received such arti- 
cles from Ganze as were claimed by the plaintiff, and that he had re- 
ceived them, but did not know there was no permission in  writing; that 
they had been entered on his barter book, but were not paid for, as the 
plaintiff could see by inspecting the book, which he tendered to him for 
that purpose, as also the time when they were received. I n  order to 
shorn when the transaction took place, the witness who proved these 
declarations was asked, "What mas the time or trading, as appearing on 
the book?" The question mas objected to because of the want of notice 
to produce the book. The objection mas overruled and the testimony 
received, and upon it i t  appeared the warrant was brought within due 
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time. N o  more of the case is here stated than is necessary to exhibit 
the point upon which our opinion is founded. 

Section '75, ch. 34, Revised Statutes, forbids the trading with slaves 
for the articles therein enumerated without a written permission from 
the owner or manager of the slave, specifying the articles which he is 
permitted to sell, under a penalty of $100 for each offense. By section 
77 the offense is made indictable, and by section 80 it is "Prouided,  that  
no suit or  indictment shall be prosecuted for any riolation of section 75 
unless such suit or  indictment be comineilced within twelre months after 
such violation." The defendant had pleaded that  the suit had not been 

commenced within the time li&ted by the act, and it was im- 
(482) portant to tlie plaintiff to show that it was brought within due 

time. The eridcnce offered to prove the fact was not competent, 
and his Ilonor erred in receiving it. Everything said by the defendant 
a t  any time concerning the transaction was legal evidence against him, 
and the plaintiff was entitled to the benefit of it. But  the objection 
now is that  the evidence was not to prove any declaration of his what- 
ever, but of a separate and distinct fact-the contents of the  barter book. 
The uitness was not asked n h a t  the defendant had said was the time of 
cornniitting the offense. but what the barter book stated Jvas the time. 
I n  all the cases to which our attention has been drawn the testimony 
mas a.; to the declarations and acts of the defendants accompanying 
them. I n  K i n g  l;. JIoores the indictment was for adminis ter ing sedi- 
t ious  oaths.  Witnesses swore to some words, i n  nature of an  oath, 
spoken  by the prisoner, n h o  held a paper i n  his hands vhilst he uttered 
them. and i t  was insisted no uarol eridence could be o f  w h a t  he  
said, because notice had not been given to produce the paper from which 
it mas supposed he had read them. The objection was overruled by the 
court, B u n t ' s  case, in 5 Eng. C. L., 377, i j  to the same effect. The 
defendant, with others, was indicted for a conspiracy to disturb the 
peace. A meeting was held at Smithfield, where H u n t  appeared on the 
hustings, and delivered to the witness a paper containing, as h e  stated, 
a copy of the resolutions to be proposed to the nleeting, and the witness 
swore tha t  the resolutions he heard read cvrresponded v i t h  the copy so 
delivered to him. I t  was objected the paper was but a copy of the 
resolutions, and, therefore, not the best evidence without notice to pro- 
duce the original. Just ice  Ba i l ey ,  before whom the case was tried, 
admitted the evidence, and, upon taking the opinion of the other judges, 
his decision was approved, upon the ground that the paper produced was 

received from the hands of Hunt  as containing the resolutions - 
(483) then under discussion in the meeting, and, as to him, it was as 

good if not better evidence than any other could have been. I n  
Moore's case it  was not necessary to produce the paper he held in  his 
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hand, because he administered the oath in the hearing of the witness. 
I t  was, therefore, that his declaration, or what he said, was given in 
evidence against him, and if the paper held by him had been produced 
and had proved to be a blank, still what he did and said in administering 
the oath would have been evidence against him; and in Hunt's case, 
i t  was the same as if he had repeated to the witness the resolutions, or 
the witness had heard him propose them to the meeting, for he 
told him it contained the resolutions to be proposed, or then actually 
under discussion. I n  truth, as Chief ,Justice Abbo t t  remarked, the paper 
handed the witness was as good if not better evidence than any other. 
I n  both cases it was what the defendants said that was given in evidence. 
The principle of those cases does not apply to the one we are considering. 

The defendant Daniels said the articles had not been paid for, and 
tendered the barter book as proving that fact. H e  did not say when the 
trading took place, but that the book would show i t ;  nor wag the witness 
called on to prove any declarations of his as to that fact. He  was asked, 
not what the book had said as to the time, but what the book stated. 
I t  was in no part a view of the res yestcr. The case of La, Motte ,  1 E. 
C. L., 126, was decided upon a different principle than those we have 
been considering, but still upon one which does not help the plaintiff's 
case. He  was indicted for cairying on a traitorous correspondence with 
France while war existed between her and England. Letters of the 
prisoner, written to the French Government, were intercepted, copied, 
and sent on to their destination. The reception of these copies in 
evidence was opposed, upon the ground that the originals ought to be 
produced, as being the best evidence. The objection was overruled. 
The originals were not in the possession or under the control of 
the prisoner, and the doctrine of notice did not apply, neither (484) 
were they within the jurisdiction of the court. No process that 
could issue could produce them. The copies, then, were the best evidence 
the nature of the case admitted. Here the barter book was in the pos- 
session of the defendant. The plaintiff might have compelled its pro- 
duction, or, by giving due notice, entitled himself to give par01 evidence 
of its contents. He  has not, therefore, given the best evidence the nature 
of his case admitted. For this error on the part of the presiding judge 
the judgment must be reversed. 
PER CURIAM. V e n i r e  de novo.  
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ACCESSORY. See Evidence, Indictment. 

ACCORD ASD SATISFACTION. See Pleading and Practice. 

ADRIINISTRATOR. See Executors. 

ADVASCERIEXTS. See Hotchpot 

AGENT ASD PRIXCIPAL. 
1. \\'hen an agent is appointed to sell articles of personal property the 

law implies that  he has a right to warrant their soundness in behalf 
of his principal. Hunter 1;. Janzesoiz. 252. 

2. If he sells the articles with such a warranty as  binds him personally, 
and damages are  recovered against him upon the warranty by the 
purchaser, he has a right to be reimbursed by his principal to the 
amount of such damages, a s  well as  of the necessary costs incurred in 
defending the suit. RUFFI\ ,  C. J., dissentient as  to the last point. 
Ibid. 

AGREEMENTS. See Contracts. 

APPREKTICES. 
Where a boy was bound by his  father as  a n  apprentice to a copartnership, 

to be taught a mechanical trade, and the father took away the boy 
before his t ime had expired, and soon afterwards the  copartnership 
was dissolved, the period of apprenticeship being still unexpired: 
Held. by a majority of the Court, RUFFIS, C. J., dissenting, that  the 
persons composing the copartnership could only recover damages for 
the loss of the boy's services during the time the copartnership con- 
tinued, and not afterwards. H i a t t  v. Gilmer. 450. 

ASSIGNMENT. 
An assignment of a judgment is utterly void a t  law, and cannot be no- 

ticed in a court of law. F e r ~ e b e e  v. Dozey, 446. 

ATTACHMEST. 
1. In a proceeding by attachment, when a n  interplea has been filed, the  

only issue submitted to the jury is a s  to the title to  the property 
levied on. The jury have no right to assess the value of the property 
or damages for i t s  detention or destruction. McLean v. Douglass, 233. 

2. After property is levied on under an attachment, it is, until replevied, 
in the  hands of the officer, in custody of the law. When the issue a s  
to  the title is found in favor of the plaintiff in the interplea, the  
court, on motion, will make a n  order on the officer for its delivery, a 
disobedience of which on his  part  would be punishable a s  a contempt. 
Ib id .  

3. If the officer has voluntarily parted with the property or, by his negli- 
gence, suffered i t  to be destroyed or injured, he is answerable in dam- 
ages to the owner. I b i d .  

347 
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4. Under our attachment law a nonresident creditor may attach the prop- 
erty of a debtor residing in this State who has absconded or so con- 
ceals himself that  the ordinary process of law cannot be served on 
hini. McCready v. Kline.  245. 

BAIL. 
A sheriff was bail for A. and B., against whom there was a joint action. 

A ca. sa. issued upon the judgment against them. B. was not to be 
found, but the ca. su. was executed on A. and then the sheriff volun- 
tarily permitted him to escape, but afterwards retook him. Held,  
that th is  recaption was unlawful, and that  the assent of the plaintiff, 
after such recaption, that A. should not be held in  custody, did not 
operate a s  a satisfaction of the judgment, nor did i t  deprive the plain- 
tiff of his remedy against the sheriff as  the bail of B. Jackson v. 
Hampton. 34. 

Where a person had agreed to purchase a horse, which was delivered to 
him and was to be his  when he paid the full price, and he died before 
he completed the payment, this was a bailmelit coupled with a n  inter- 
est, which, on his death, vested in his personal representative. Grant 
2.. Wil l iams.  341. 

BILLS OF' E X C H A N G E  ASD PROMISSORY NOTES. 

1. Taking negotiable paper in payment of a precedent debt constitues a 
purchase for value; and the bona f i d e  indorsee will hold it, unaffected 
by any equities, if he take i t  without notice of any facts ~vhich impli- 
cate i ts  validity, as  between the prior parties. Reddick z;. Jones,  107. 

2. Where a note was executed in this State, not payable a t  any particular 
place, and was afterwards indorsed in the State of Virginia: Held,  
that whatever niight be the law in ViFginia, the indorsee could main- 
tain his action in this State against both the drawer and indorser. 
Ibzd.  

BONDS. 
1. In  the construction of bonds, if the bond be a single one, i t  is to be 

taken most strongly against the  obligor; but when a condition is an-  
nexed to it, which is doubtful, as  that i t  is for the ease and favor of 
the obligor, i t  is to be taken most strongly in his favor. Bennehan v. 
Webb ,  57. 

2. In  the construction of conditions the Court will look t o  the meaning of 
the parties, so far  a s  i t  can be collected from the instrument itself, 
and, when the intention is manifest, will transpose or reject insensi- 
ble words, and supply a n  accidental omission, in order to  give effect 
to  the  intention of the  parties. I b i d .  

3. When the condition of a bond is preceded by the recital of a particular 
fact, the recital will operate against the parties to the bond a s  a 
conclusive admission of the fact recited; and this  recital will fre- 
quently operate a s  a restraint of the condition, though the'words of i t  
imply a larger liability than the recital contemplates. Ibid.  

See Official Bonds. 
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CLERKS OF THE COUXTY COURTS.  
1. The county court is constituted the tribunal to determine contested 

elections of clerk, and neither an appeal nor a cert iorari  can be sup- 
ported to reverse their decision. Daugher ty .  e x  parte,  155. 

2. Nor is the party against whom the decision has been made entitled to a 
m a n d a m u s  unless he swears that if the county court had made the 
proper inquiry a s  to the validity of the votes given to the respective 
candidates, or, if i t  should be made now, there is good reason to 
believe that the person complaining, and not the other candidate, was 
duly elected. Ib id .  

3. If a person thinks himself elected clerk of a county court, instead of 
the one pronounced by the said court to have been duly elected, his 
remedy, if he has any, i s  by writ  of quo warranto.  Ibid.  

4. Where an election for clerk of the county court is contested, the  party 
contesting should be confined to  those objections of which he has 
given the legal notice to the opposite party. Ibid.  

CONSTABLES. 
A constable has no official authority to collect money except upon execu- 

tion; and he and his sureties are  only liable on his official bond under 
the act of 1818, Rev. Stat., ch. 24, see. 7, giving a remedy to  the  
creditor on that  bond for notes, accounts, etc., put into his hands for 
collection, when i t  is proved that the constable was the creditor's 
agent for collecting the money due on the  claims. W i l l z a n ~ s  v. W i l -  
l iamson ,  281. 

CONTRACTS. 
1. I n  construing &n agreement there are  no technical rules to  determine 

whether i ts  stipulations are  dependent or independent, but every 
agreement i s  to be judged of according to i ts  own terms and the 
nature of the transaction to which i t  relates, so as  best to effectuate 
the intention of the  parties. D u x g g i n s  v. S h a w ,  6 6 .  

2. The order in which the provisions are found in the instrument does not 
control the construction, but they will be transposed so a s  to  effectu- 
a te  the intention, which is to be collected from the order in point of 
time in which the several acts of the different parties are  to be per- 
formed. Ib id .  

3. The construction of a written document is purely a matter of law in  
all cases where the meaning and intention of the parties are  to be 
collected from the instrument itself. Sizemore  v. Aforrow, 5 4 .  

4. Where A. sold a tract of land to B., made him a conveyance and took 
his bond for the purchase money, and afterwards B. reconveyed to A., 
who entered into bond that  he would convey to  B. whenever the  pur- 
chase money should be paid, and i t  was further stipulated that  if the 
purchase money were not paid, B, should pay a certain rent:  Held ,  
that  this latter contract rescinded the first, and that  the bond given 
under the first contract was discharged a t  law. Ib id .  

5. A contract was made with two partners for the keeping certain horses. 
Afterwards one of the partners died and the surviving partner gave 
his notes for the amount due on the contract. These notes not being 
paid and being tendered back to the surviving partner:  Held,  tha t  
the original cause of action was not merged, and the suit might be 
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brought against the representatives of the deceased partner to  recover 
damages for the breach of the contract. Xebane v. Spencer. 423. 

6. The plaintiff was a trustee in a deed of trust made by A. t o  secure a 
debt he owed to B. The defendant was also a creditor of A. Under 
these circumstances a promise by the plaintiff to forbear the proceed- 
ing under the deed of t rus t  would not amount to a good consideration 
in law to uphold a promise of the defendant to  pay to the plaintiff 
the debt due by A. to B. so as  to enable the plaintiff to  declare upon i t  
in his own name. Jordan v. Wilson, 430. 

CORPORATIONS. 
1. An information filed by the Attorney-General for the  purpose of having 

the charter of a n  incorporation declared to be forfeited, though i t  
need not be expressed in technical language, yet i t  must set out the 
substance of a good cause of forfeiture in i ts essential circumstances 
of time, place, and overt acts. Attorney-General v. R. R., 456. 

2. When the Legislature required "the grounds" to be set forth on which 
the forfeiture is alleged to be incurred, nothing less could be meant 
than that the information, like an indictment or declaration, should 
state with certainty, to  a common intent, those facts and circum- 
stances which constitute the offense in its substance, whether of 
misfeasance or nonfeasance, so that on i ts  face, if true, i t  may be 
seen that there is a specific ground in fact, and not by conjectural 

, 

inferences, on which a forfeiture ought to be adjudged. Ibid. 
3. When a charter expressly imposes a duty which the corporation is to 

perform, not merely to the citizen, but towards the sovereign itself, 
although it may not declare that nonperformance shall work a for- 
feiture, yet i t  must be taken to  have been required by the State as  a 
material stipulation, for the nonperformance of which by the  corpora- 
tion the State may put an end to the contract. Ibid. 

4. But if the sovereign, with us the lawmaking power, with a distinct 
knowledge of the breach of duty by the corporation, a knowledge de- 
clared by the Legislature, or so clearly to be inferred from i ts  own 
archives that the contrary cannot be, thinks proper by a n  act to remit 
the penalty, or to continue the corporate existence, or to deal with the  
corporation as  lawfully and rightfully existing, notwithstanding such 
known default, such conduct must be taken, a s  in other cases of 
breaches of conditions, to be intended as  a declaration that the for- 
feiture is not insisted on, and, therefore, a s  a waiver of the previous 
defaults. I b z d ,  

5. When i t  has been shown that a charter has been granted to a corpora- 
tion, those in possession and actually exercising the corporate privi- 
leges must be considered as  rightfully there, against wrong-doers 
and all who have treated or acted with them in their corporate char- 
acter. Academy v. Lindsey, 476. 

6 .  The sovereign alone has a right to  complain, for if there be an usurpa- 
tion, i t  is upon the rights of the sovereign, and his acquiescence is 
evidence that all things have been rightfully performed. Ibzd.  

7. Therefore, where a corporation of trustees of a n  academy, consisting 
of ten, was shown to have existed, and corporate acts had continually 
been done in the name of the corporation, although i t  was shown by 
the defendant, in an action against him by the corporation, tha t  one 
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CORPORATIONS-Continued. 
of the original trustees remained alive, it  was Held, that the cor- 
poration was not bound, in  such an action, to show a regular succes- 
sion of trustees down to the time of bringing the suit. Ibid. 

COUNTY TRUSTEE. See Sheriff. 

COVENANT. 
1. A covenant by one for himself and his heirs to stand seized to an use 

in  futuro, as, for instance, on his death, is good in law. Davenport 
v. Wynne, 128. 

2. A., by deed poll, in consideration of love and affection, conveyed to his 
son B. and grandson C. certain lands, with the usual habendum and 
tenendum clauses, and then follows these words: "and, furthermore, 
they, the said B. and C., their heirs and assigns, are  not to interrupt 
the said A. during his lifetime on the said premises. By them terms 
I have hereunto set my hand and seal," etc. Held, that this was a 
covenant by A. for himself and his heirs to stand seized to the use of 
B. and C. and their heirs on his death, and that, therefore, the stat- 
ute of limitations could not commence running against B. and C. and 
their heirs until the happening of that event. Ibid. 

3. The omission of the word "penal" in stating the damages which either 
party might recover for a breach of a covenant, as, for instance, a 
covenant for conveying title, does not necessarily make the sum 
mentioned liquidated damages. Lindsay v. Anesley. 186. 

4. Whether the sum mentioned be merely a penalty or liquidated dam- 
ages must depend upon the circumstances and nature of each case. 
Ibzd. 

5. The quantum of damages in an action of covenant may be assessed by 
the jury when the precise sum is  not the essence or substance of the 
agreement. Ibid. 

DEED. 
1. A deed conveying "the storehouse wherein A. B. had a store, now 

occupied by him as a postoffice, with the outhouse and office adjoin- 
ing," conveyed also the lot on which the houses were, there being 
nothing in any other part of the deed to control the description and 
exclude the lot. Wise v. Wheeler, 196. 

2. A,, by deed dated in 1790, in consideration of the natural love and 
affection, etc., conveyed certain lands to his son B., "to have and to 
hold, etc., unto the said B. his natural life only, and then to return 
to the male child or children of the said B. lawfully begotten of his 
body; for the want of such, to return to the male children of my 
other sons, C. and D., to their proper use, benefit of him, them, and 
every one of them equally, and to their heirs and assigns forever; 
and the said A,, for himself, etc., doth covenant and grant to and 
with the said B., his lawfully begotten male heirs, and, for such as  
aforesaid, with my other two sons, C, and D., and each and every of 
their male heirs, etc., that he, the said B., and his heirs above men- 
tioned, if any, or otherwise his two brothers above named, during 
their natural lives or life, and after them unto their male heirs, etc., 
shall and may lawfully, peaceably have, hold," etc.: Held, that this 
was a covenant by A. to stand seized to the use of B. for his life, and 
for any son or sons of his after his death. If B.'s son was born a t  

351 
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the time the deed was executed, the remainder was then vested in 
h im;  if  born afterwards, the seizin remaining in the covenantor was 
sufficient to feed the contingent use when i t  came into esse, and 
enabled the statute of uses to transfer the equitable use into a legal 
estate in the fee in remainder, B. having had a son, who survived 
him. Borden v. Thomas. 209. 

3. A warranty by a tenant for life is void against all persons claiming in 
remainder or reversion; and so are collateral warranties by an ances- 
tor, a s  against his heirs a t  law, the ancestor having no estate of in- 
heritance in possession. Ibid. 

See Evidence, Covenant. 

DESCENT. 
1. Tamar Sanderlin had issue a legitimate son, Isaac Sanderlin, and a n  

illegitimate daughter, named Zelia, who intermarried with Lemuel 
Sawyer. They died, leaving an only child, who is the  proposztus, to  
whom the premises were devised in fee by her grandmother, Tamar. 
The propositus died without issue, leaving a s  her nearest relations a 
brother and sister of her deceased father, who are  the lessors of the  
plaintiff, and also the said Isaac Sanderlin, under whom the defend- 
ant  claims. Sawyer v. Sawyer, 407. 

2. Held by a majority of the Court, RUFFIX, C. J., dzssrntiente, that  no 
part of the land descended to  Isaac Sanderlin, but the whole de- 
scended to the brother and sister of the father of the propositus. 
Ibid. 

3. Held by RCFFIS, C. J., that  the land descended equally to Isaac Sander- 
lin, the uncle ex parte materna, and to the brother and sister, uncle 
and aunt  ex par te  paterna. Ibid. 

DEVISES AND LEGACIES. 
1. A man having several children, advanced to each of his five eldest chil- 

dren, the children of a first wife, property, real and personal, which 
he valued a t  $2,000. He then made his will a s  follows: "If i t  should 
so happen that any of my children by my last wife should marry, etc., 
the county court shall appoint some three or more persons to set 
apart to him or her  such part of my estate on hand a s  may be most for 
their advantage, and the advantage of the  heirs a t  large, without a 
draw, which al lotn~ent  so made shall be binding on all the heirs, pro- 
vided that each allotment so allotted shall not exceed in value the 
sum of $2.000, so as  to make them all equal. All the valuations to be 
made on the same scale or principle a s  the  valuation I put on the 
property I have heretofore given my sons, etc., a schedule of which 
they or some of them can produce of property they have received on 
which is a valuation of $2,000 I then put. And a t  a final division of 
the property among my children it  is my desire i t  shall be equally 
divided among all my children." No such schedule a s  that mentioned 
in the will was produced. Held. that the commissioners appointed by 
the county court did right in fixing the valuation of the property for 
the younger children a t  $2,000 each a t  the time the allotment was 
made to them. lMnyo v. Mayo. 84. 

2. A bequest of slaves to A,, and "after her death to  be equally divided 
between the heirs of A.'s body," is a good limitation over to the  chil- 
dren of A. Miles v. Allen. 88, 
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DEVISES AXD LEGACIES-Contintrr'~7. 
3. Where the  person in possession of th is  proserty after t he  death of A. 

claimed i t  a s  his own, i t  was riot necessary for the  remaindermen to  
make any denland on h im before they con~n~enced  the i r  action; and 
they a r e  entitled to damages for the  detention of the  property from 
the  t ime of A ' s  death.  Ibid.  

4. Where a fa ther  had made a par01 gift of slaves to a daughter,  and after-  
wards died, leaving a last  will and testament by which he only de- 
vised lands  and appointed executors, but made no  disposition of h is  
personal property:  Held. tha t  th is  \vas not such an  intestacy a s  was 
meant  by the  proviso of the  ac t  of 1806. Rev. Star.. rh .  37, see. 17. t h a t  
t he  daughter therefore acquired no t i t le to the  said slaves a s  a n  ad- 
vancement, in the  case of an  intestacy, and the  txecutors Tvere enti- 
tled to recover them from her  or her  assignees. Pemon v. T ~ r i t l ] ~ ,  115. 

5. Where  a devise or bequest is, a f ter  sundry  devises and bequests, "all 
t he  remainder of m y  estate I leave t o  my wife, Elizabeth, to be di- 
vided among my children a s  she  th inks  proper," and she  is  appointed 
executrix of t he  testator 's  will: Hclrl, t ha t  no beneficial interest  
passed to  her,  by th is  bequest or devise, in t he  remainder so disposed 
of, but she only took i t  in t rus t  for the  benefit of he r  children and to 
be divided among them. Green r .  Collins. 139. 

6. The  court before whom the  case v a s  tr ied erred in declining to advise 
t he  jury, unequivocally, as  to t he  proper construction of the  will, upon 
which construction a material  question in the  cause necessarily arose. 
Ibid. 

EJECTNEXT.  
1. A plaintiff i n  ejectment can only recover upon the  strength of his own 

title, a s  being good against  all the  ~vor ld ,  o r  a s  good against  t h e  de- 
fendant  by estoppel. Clarke v. Dzggs.  159. 

2. The  landlord has  a r ight  to be made defendant in a n  action of eject- 
ment  in x h i c h  the  declaration has  been served on his tenant,  a t enan t  
i n  possession. Kzse v. Wheeler, 196. 

3. Xo other person has  a r ight  t o  be so made defendant without t he  con- 
sent of t he  plaintiff; and if the  plaintiff consents, t h e  person made 
defendant must not only enter  into t he  common rule, but must  also 
admit  tha t  he  v a s  in actual  possession a t  t he  t ime of t he  declaration. 
Ibid.  

4. When a nen- defendant is  t hus  substituted the  declarations of t he  ten- 
a n t  on whom the declaration was served cannot be given in evidence 
against  him. I b d  

5. A plaintiff may recoler i n  ejectment upon the  demise of only one of 
several tenants in common to the  extent of h is  in teres t ;  and there  
may  be a general verdict  and judgment t ha t  he recover h is  term, a s  
under the n r i t  of possession the  lessor of t he  plaintiff proceeds a t  h i s  
peril. Holclfast v. Shepnrd, 361. 

6. Where in a n  action of ejectment the  defendant relied upon the  s ta tu te  
of limitations, and the  evidence Tvas t h a t  t he  defendant and A,, under 
whom he claimed, had had seven years actual  possession, except for 
t h e  space of four o r  five months,  a n  interval t ha t  elapsed between t h e  
t ime n h e n  a tenant of A. left the  premises and the  t ime when the  
defendant entered under h is  purchase:  Held by the  Court, t h a t  t he  



in tcr ra l  between these two occupations was too large to found a pre- 
sumption on of a continued posseision, in t h e  a b ~ e n c e  of any inter-  
mediate act of o~vnership  by A. or any one under h im.  Ib id .  

ESCAPE. 
The  ac; of 1777, ch. 118, sec. 11, Rev. Stat . ,  ch. 190, sec. 20 ,  a l te rs  the  

In.;; a s  it rins untler the  stcltute 4 Ed .  III. ,  by giving the  z c ~ i o n  of 
debt for escape against  tlie executor of the sheriff a s  v,ell a s  to  the  
executor of the  creditor. H'ricrht r .  Rober t s .  119. 

See Eail. 

EVIDENCE.  
1. TI-here a bond is offewd in evidence, and the  obligor offers to show tha t  

t he  bond has  been declared fraudulent by a court  of equity, and tha t  
i t  s l i o ~ l d  be surrentiered, t he  evidence is inadmiseible, because the  
bond, k i n g  uncanceled, is  still good a t  l a y ,  and the  obligor can only 
proteed in eq~ i i t y  to  enforce the  decree by process of contenipt. 
7)ai.id\r~ii C. HTL(ii1~c. 11. 

2. h dted of l rus t  for land neetl 1101 be proved on the tr ial  of an  action of 
ejec tmcnr by a snbsc.ribing witness. T h e  registraiiuii is  sufficient 
pf'irilcl f i i i  ic  eviclciice of i ts  execution. Harlici. L'. Bzi:'i'o~i'. 30. 

3. The  tesrimcny of a witness cn a former tr ial .  where t he  p r e ~ e n t  l~ l a in -  
tiff a n d  defendant lvere nor partie?,  cannot be given in evidence, 
~houg l i  rhat tcstinloily v a s  aga i l~s t  h is  01x1 interest .  I b i d .  

4. A \r i taess inn!- be compelled to testify in a civil suit ,  though liis evi- 
dence may mili tate against  his own interest. Ibitl .  

5. TYhere a plaintiff in :, petition ( . l a in s  to  be a n  arsignee b y  a m i t t e n  
instlu~i!eiit, n.hetl!t,~, he  is st> or nor, by tlie te rms of t he  instrument,  is 
a question of law for the  c.ourt, and not of fact  to  be submitted to a 
iury.  C'krrk 1%. E t i u c ~ ,  50. 

6. TVherc cae  consideration is  ruentione!l ill a deed and others referred to, 
tlioup,h not speci f id ,  the  ial ter  may be prored by parol. ('hr2sson r .  
Pt'tti!07112. 121. 

7. I t  is  a ~ve l l  established rule t ha t  the  loss or destruction of a conreyance 
may be proved by a parry to the  suit  a s  a ground for let t ing in  to  the  
jnr>- rlie seco~iilary evidence of a copy or o ther  inferior evidence. 
I i c i r p o  ?I. Hcuzcoc.k. 124.  

8. But the  court never intended to relax the  general  rule t ha t  t he  best 
evidence must be groduced, beyond the  plain necessity of the  case, or 
where i t  did not appear clear t ha t  the higher evidence mas not acces- 
sible to the  party.  Ibitl .  

9. The  loss must,  therefore, be proved by the  person in  hose possession 
the  conveyance i s  presumed to be. Ib id .  

10 But i f  a par ty  v h o  is  p ~ z n z a  fncze presumed to  h a r e  possession of t he  
original deeds of liis grantor,  because he  bought x ~ i t h  special war- 
ranty,  smears t ha t  he  never did have the  originals, his evidence i s  not  
sufficient t o  establish the  loss, a s  the  presumption is, i n  t ha t  case, t h a t  
t he  grantor has  them until  rebutted by such grantor 's  oath. Ib ld .  

11. In  a n  action on a bond, one who is a n  obligor, but who is not a par ty  
to  t he  action, may be examined a s  a witness for the  defendant, h is  



EVIDESCE-Continued. 

coijbligor, and more especially when the defendant had executed a re- 
lease to the witness. Ligon  c. Dun??, 133. 

12. Grants frcm the sovereign, v h e n  e~nol led in the office from which they 
emanate, are there records, and copies of them may be used in evi- 
dence by all persons except those who would be entitled to the origi- 
nals. Clarke c. D i g g s .  159. 

13. Copies of abstracts entered in Lord Granville's office are evidence. Ibid. 

14. A party is never permitted to produce general evidence to discredit his 
own witness; but if a wirness prove facts in a cause which make 
against the party who called him, yet the party may call another ~v i t -  
ness to  prove that these facts were otherwise. Ghelton ??. Hampton, 
216. 

15. Where a deposition is read in evidence, the opposite party may contra- 
dict the witness by showing that he has subsequently made different 
statements, without having put to the witness the usual preliminary 
questions, as such could not be put from the nature of the case. Rob- 
erts v. Collins. 223. 

16. On the trial of one indicted as  accessory in the crime of murder, a tran- 
script of the record of the conviction of the principal was received in 
evidence, i t  appearing in the transcript that after the conviction of 
the  principal he appealed to the Supreme Court, from which the case 
was sent back to the Superior Court; but the decision of the Supreme 
Court not appearing in  the transcript:  Held, that notwithstanding 
this omission, and though the decision should properly have been 
entered on the record, yet the transcript was good evidence against 
the accessory, for a t  most the judgment against the principal was 
only erroneous. 8. ?I. Duncan, 236. 

17. An accessory cannot take advantage of error in the record against the 
principal, and the attainder of the  principal, while unreversed, is 
prima facie evidence against the accessory of the principal's guilt. 
Ibid. 

18. Evidence on the part of a prisoner indicted a s  an accessory in murder, 
tha t  he was a man of violent passions and often in the habit of using 
threatening language, intended t o  rebut the presumption arising from 
his threats against the deceased, is irrelevant and inadmissible. Ibid. 

19. Threats of other persons against the  deceased, or admissions by them 
that the!: had killed him, are only hearsay, and cannot be received in 
evidence. Ibid. 

20. The declarations and admissions of a n  agent, after his agency has 
ceased, as  to past transactions, a re  not competent evidence against his 
principal. Williams c. Williamson, 281. 

21. To make the acts of one person evidence against another, as  his agent, 
the  creation of the agency must, in the first instance, be established 
by proper evidence, independent of such acts and declarations them- 
selves. Ibid. 

22. Where a n  action of tort is brought against the owner of a vessel for 
not delivering a cargo intrusted to  him. an alteration by the plaintiff 
in the bill of lading, in which there had been a mistake, does not in 
any degree affect his right to damages. Benbury v. Hathaxay,  303. 
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EVIDENCE-Continued. 
23. A confession made by a prisoner while in prison is evidence against 

him, provided i t  be the prisoner's own act, not unduly obtained bY 
threats or promises. S. v. Jefferson, 305. 

24. When the original records are offered in evidence in the court to which 
they belonged they should be received, because the court is  presumed 
in law to know its own proceeding; but in another court the proper 
evidence is  a copy of the record, authenticated by the seal of the 
court. Ward v. Saunders, 382. 

25. The declarations of a person who has executed a deed, a t  a period sub- 
sequent to such execution, are  not evidence against the grantee. But 
the declarations of a grantor between the time when the deed falsely 
bears date and the time when i t  was actually executed are  evidence 
as  t o  the fraudulent intent of the parties. Ibid. 

26. On a suit for the penalty for trading with a slave, when it  was proved 
the defendant offered to show the plaintiff his "barter book" in  order 
to convince him that he had paid nothing t o  the negro, who had 
delivered the articles to his agent, i t  was not competent for the plain- 
tiff, on the trial, to prove by the witness before whom this declaration 
was made, in order to show the time when the transaction took place, 
"what was the time of trading, as  appeared on the boolc." Notice to 
produce the book should have been proved before such evidence was 
admissible. Whitley v. Daniels, 480. 

See Marriage; Contracts; Indictment; Wills; Rape. 

EXECUTIONS. 
1. A purchaser a t  a constable's a s  well as  a sheriff's sale is bound to pay 

the whole amount of his bid to the officer selling; and the latter, and 
his sureties on his official bond, are liable to the person whose prop- 
erty i s  sold for the excess beyond the amount required to satisfy the 
execution in the officer's hands. S. v. Read, 80. 

2. Where, after a judgment, a memorandum was made on the docket by 
the parties that  execution should not issue before a certain day, as  
this forms no part of the judgment, if the execution issue before that 
day no one can complain of it but the parties. As to all other per- 
sons, the execution is not even voidable. Cody v. Quinn. 191. 

3. A sale of land under a fi. fa. bearing teste after the death of the de- 
fendant in the execution, where his heirs have not been made parties, 
is void. S. v. Pool, 288. 

4. The act of Assembly of 1823, ch. 74, relating to the sales of land under 
execution in the county of Pasquotank and other counties therein 
named, is a local and private act, and, therefore, not repealed by the 
act of 1836, Rev. Stat., ch. 1,  sec. 2, being within the proviso in sec- 
tion 8. Grandy v. Morris, 433. 

5. By the operation of this act of 1823 sales of land under execution in the 
counties therein named are, as  to  the places of sale, put on the same 
footing a s  sales before the act of 1820, which directed them to be a t  
the courthouse; and in those counties the sheriff may now sell lands 
under execution a t  such places a s  he in  his sound discretion shall 
judge most expedient. Ibid. 

6. Under the acts of 1820, 1821, and 1822 the sales of land under execu- 
tion i n  the county of Currituck are excepted from the general pro- 



INDEX. 

visions of those acts directing the places where such sales should be 
made. Humphries v. Barter,  437. 

7. In  Currituck County, therefore, lands may be sold under execution by 
the sheriff a t  any place which in his sound discretion he deems most 
proper. Ibid. 

See Executors and Administrators 

EXECUTORS ASD ADMINISTRATORS. 

1 .  The county court has no right to appoint an  administrator with the 
will annexed when there is an executor laboring under no disability, 
until the renunciation of the executor, and such renunciation must 
appear of record. Sprzngs c. Erwm. 27. 

2. Such an  appointment is not merely voidable; it is absolutely void. 
Ibid. 

3. Only those things in which a person has a beneficial interest are assets, 
and not those which he holds in trust for another. Green v. Collins, 
139. 

4. An agreement between counsel that, in an action a t  law against an 
executor or administrator, the jury may inquire as  to  equitable as 
well a s  legal assets, must be inoperative a t  law, as  the court cannot 
assume a jurisdiction which the law does not confer; and, moreover, 
there is an essential distinction between the nature and application of 
legal and equitable assets. Ibid. 

5. A court of law knows nothing of trusts, except so far as they are 
brought within its jurisdiction by statute. Ibid. 

6. An executor or administrator is not answerable in a court of law, as 
for a decastaczt in  relation to.equitable assets, unless so far as  these 
are affected by the act of 1836, Rev. Stat., ch. 46, sec. 22. Ibid. 

7. If an  executor or administrator refuse to call upon the trustee of a 
legal estate, the equity of nhich is alleged to be in their testator or 
intestate, the only tribunal to decide upon the default is a court of 
equity. Ibid. 

8. One who sues as  administrator or executor is not liable for costs de 
bonis propriis if he fails in his suit. Collzns v. Roberts. 201. 

9 .  Goods of a deceased person in the hands of an  executor de son tort 
cannot be taken in execution for the personal debts of such executor 
no more than in the case of a rightful executor or administrator. 
Grant c. W t l l i a ~ n s .  341. 

10. An executor de son tort cannot be called upon to support a disabled 
slave of the deceased, under the act of Assembly, Rev. Stat., ch. 89, 
sec. 19.  Wardens c.  S~lverthorn. 356. 

11. If an  obligee makes his will and appoints any one of his obligors his 
executor, it is a release or extinguishment of the debt as to all the 
obligors; but when the court appoints one of the obligors to be the 
administrator of the obligee i t  only suspends the debt on the bond 
during the administration of that  administrator, and i t  does not re- 
lease nor extinguish it. Ferebee c. Doxey, 448. 



FORGERY. 
Falsely, wittingly, and corruptly rubbing out, erasing, or obliterating a 

release or acquittance on the back of a note or bond, or elsewhere, 
does not, according to the law of North Carolina. amount to  the crime 
of forgery. 8. v. Thornburg, 79. 

FRAUDSASDFRAUDULESTCOSVEYANCES.  
1.  A voluntary deed is not void as  to creditors when the donor retains 

sufficient property to  pay his debts, and out of which the claims of 
the creditors may be satisfied. Arnett G. Wanctt, 41. 

2. The act of Assembly of 1840, ch. 28, secs. 3 and 4, applies to voluntary 
deeds made before the passage of that act a s  well as  to those made 
subsequently. Did.  

FREE PERSONS OF COLOR. See Pleading and Practice. 

GUARANTY. 
A,, on 21 August, 1841, transferred to B. certain promissory notes of C. 

which he had a t  the time guaranteed. B. made no application to C. 
for the payment of the  notes until 29 July, 1842, and gave no notice 
to A. that the notes were unpaid, and he should hold him responsible 
on his guaranty, until 29 February, 1844. Held, that B. had been 
guilty of such laches as to discharge A. from his guaranty. Beeker 
v. Saunders, 380. 

See Justices. 

HOMICIDE. 
1. On a trial for murder the question of provocation is proper for the de- 

cision of the court; for whether certain facts amount to a sufficient 
provocation to palliate a killing from murder to manslaughter is  en- 
tirely a question of law. s. v. Craton, 164. 

2. When one man is unlawfully restrained of his liberty and kills the 
aggressor, the offense is only manslaughter, unless attended with 
circumstances of great cruelty and barbarity. But when the restraint 
is  upon one man by another so far as  to prevent the former from 
doing what the latter may lawfully resist his doing, and the person 
restrained in that manner and for that cause kill the other, i t  is mur- 
der. Ibid. 

3. A husband has a right to use compulsion, if necessary, to enable him to 
regain the possession of his wife from one in whose society he finds 
her, and who he has good reason to believe either has committed or 
is  about to commit adultery with her. Ibid. 

4. Whether an instrument by which death is  occasioned, if i t  be in fact 
described by the testimony, be one by which death may or may not be 
probably caused is  a question of general reason, and, therefore, proper 
for the court; and if i t  be doubtful whether it  would probably cause 
death, the court should direct a conviction for manslaughter only. 
Ibid. 

See Evidence. 

HOTCHPOT. 
The value of an advancement is to be estimated a s  of the time the ad- 

vancement was made, and not as of any subsequent term. Lamb v. 
Carroll, 4. 
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HUSBAND AND WIFE. 

Where in a decree of divorce alimony i s  assigned to the wife in certain 
specific articles, as, for instance. slaves, the wife's right to the enjoy- 
ment of this property only continues until a reconciliation or until 
the death of either party; and during the separation the provision 
for alimony may be altered, a t  the  discretion of the court, upon any 
change of circun~stances. Rogers z. Vznes. 293. 

See Marriage. 

INDICTMEST. 

In  a n  indictment for perjury i t  is not necessary to set forth the plead- 
ings in the former case in which the perjury i s  alleged to have been 
committed; our act of Assembly of 1842, ch. 49, having altered the  
common law in that  respect. 5'. v. Hoyle, 1. 

There is but one statute in this  State punishing the crime of perjury, 
Rev. Stat., ch. 34, secs. 50 and 52, and, therefore, an indictment for 
tha t  crime which concludes against the statute is right. Ibid. 

When the perjury on which a n  indictment is founded is alleged to have 
been committed on the trial  of a cause a t  a special term of a Superior 
Court i t  is not necessary to  set forth in the indictment the order of 
the  judge directing such special term to  be held, nor the appoint- 
ment by the  Governor of the particular judge who is to hold it. S. v. 
Ledford.  5.  

Nor is i t  necessary to prove either of those facts on the trial  of the 
indictment. Ibid. 

Keeping an open shop and selling goods on Sunday is not an indictable 
offense in this State. S.  v. Brooksbank. 73. 

Profanation of Sunday is only punishable here by certain pecuniary 
penalties imposed by the Legislature and to be recovered before 
justices of the peace. Ibid. 

An indictment against a free person of color which charges that  he did 
"buy of, traffic with, and receive from a certain negro slave, etc., one 
peck of corn," etc., is good, although the act making the offense of a 
free person of color dealing with a slave only uses the words "if he 
shall trade with any slave either by buying of or selling to him," etc. 
The other words used in the indictment are mere surplusage. S. v. 
Coxens, 82. 

On the trial  of a n  indictment for murder the prisoner offered a witness 
who was so much intoxicated as  to be incapable of understanding the 
obligation of a n  oath. The court refused to permit him to be sworn, 
but told the prisoner he might recall him when he was sober. The 
prisoner examined other witnesses, but did not recall this one. Held, 
that this was no cause in law for a new trial. Granting or refusing a 
new trial on this ground was a matter of discretion for the  judge. 
S .  v. Cnderwood. 96 .  

A new trial was moved for on the ground that  the  grand jury had been 
drawn by a boy of 13 years of age, and that such illegal drawing 
might have affected the composition of the petit jury. Held, that  th is  
objection, if a valid one a t  any time, came too late. I t  should have 
been made, before the petit jury was sworn, in the form of a chal- 
lenge to the array. Ibid. 
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INDICTMENT-Continued. 
10. On the application of a prisoner to remove or continue his case, the dis- 

cretion to do either rests with the judge of the Superior Court, and 
cannot be reviewed in this tribunal. S. v. Duncan, 98. 

11. A witness for the State on the trial of an accessory before the fact in a 
capital case, being asked by the defendant whether he had stated 
before the examining magistrate certain facts he was then narrating, 
replied that he had not, having been deterred by the threats of the 
principal, and was proceeding to state the conversation between him- 
self and the principal when the defendant objected to this evidence. 
Held, that the evidence was admissible. Ibid. 

12. Where a principal and an accessory are  tried separately, though on the 
same indictment, evidence of the conviction of the principal is not 
admissible on the trial of the accessory, unless judgment has  been 
first rendered against the principal. Ibid. 

13. The words vi et armis in an indictment are now superfluous, and more 
especially so in an indictment against an accessory, as his offense 
tends only to  a breach of the peace, and not of itself an actual breach 
of it. S. v. Duncan, 236. 

14. Where upon a trial for fornicatian or adultery one party is found guilty 
and the other not guilty, no judgment can be rendered against the 
former. S. v. Mainor, 340. 

15. I n  a n  indictment for libel, the indictment must set forth matter on 
i ts  face libelous, in which case the court is to judge whether it  be so 
or not; or it  must aver that the matter charged, though not on its 
face libelous, was intended in fact to be so; and then the question is 
to be submitted to a jury. 8. v. White. 418. 

16. Where on the trial of an indictment the jury find a verdict of guilty 
generally, and that appears on the record. this Court cannot consider 
i t  as  a special verdict, subject to the opinion of the court, notwith. 
standing the statement of the case by the judge so reports it. S. v. 
Cox, 440. 

17. A presentment made within two years after the commission of a misde- 
meanor on which an indictment is  founded is  the commencement of 
a prosecution within the meaning of our act of Assembly, and pre- 
vents the statute of limitations from attaching. Ibid. 

18. A presentment need not be signed by all the jury. I t  should be handed 
to the court by the foreman, who is  the organ of the grand jury to 
and from whom communications are  made with the court. It  should 
be made in the presence of the jury, but when entered of record no 
further evidence is  required of its authenticity. Ibid. 

19. Neither a presentment of a grand jury nor an indictment requires, 
necessarily. that it should be signed by any one. Ibid. 

20. I t  is the returning of the bill or indictment publicly in open court, and 
its being there recorded, that makes it  effectual. Ibid. 

See Roads; Jury;  Pleadings and Practice. 

INSOLVENT DEBTORS. 
1.  Where a debtor has been arrested on a ca. sa. and given bond for his 

appearance a t  court, under the insolvent debtor's act, and the sure- 
ties surrender him and he is ordered into custody, the committttur 
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INSOLVENT DEBTORS-Continzterl. 
is in execution, and the sheriff has no power to  discharge the debtor 
out of prison of his own will and without the order of the court. 
W r i g h t  c. Roberts. 119. 

2. Where an insolvent debtor, in filing his schedule. only surrenders his 
interest in certain property conveyed by a deed in trust, and the 
jury, upon a n  issue, find the deed fraudulent, he must be imprisoned 
until he makes a surrender of the whole property so conveyed. 
Hutton .c. Self. 285. 

JUDGMEFTS IN OTHER STATES. 
1. Where a decree or judgment in another State is produced in evidence 

in one of our courts, i t  is  not necessary to  show, by any extrinsic 
evidence. that  the judgment or decree was warranted by the laws of 
the State in which i t  was pronounced. The judgment or decree itself 
is the highest evidence of that  fact. Davtdson v. S h a r p e .  14. 

2. A judgment or decree pronounced in any State against an inhabitant 
of another State upon whom process in the suit has not been served 
is only binding in the State in which such judgment or decree has  
been rendered. Ibid. 

JURY. 
1. The court has  a right to excuse jurors who have been summoned upon 

a zenire in a capital case, upon their application, for any reasonable 
cause. S .  c. Craton, 164. 

2. The State's challenge to  a juror for cause need not be decided on im- 
mediately, but i t  is in the discretion of the court to let  i t  stand until  
the panel be gone through. Ibid. 

JUSTICES' JUDGMENTS, ETC. 
1. A justice's warrant in a civil case was dated in June, 1844, and the exe- 

cution in September. 1844, and the judgment and execution were on 
the same paper with the warrant.  Held, that  i t  did not appear on the  
face of these proceedings that  the judgment was void, so as  to render 
the officer who served the execution guilty of a trespass. S. v. Con- 
olly, 243. 

2. If the  judgment could be reversed by a writ of false judgment, yet i t  
could not be impeached collaterally. Ibid. 

3. The continuances of a warrant need not be stated on the face of the 
proceedings. Ibid. 

4. A justice of the peace has no jurisdiction of the question of guaranty. 
Wall v. A'elson. 300. 

5. Justices' judgments are  not properly in the plaintiff, for which a n  
action of trover will lie. Cobb v. Cornegay, 358. 

6. They are  not records, but they are judicial determinations and muni- 
ments of the rights of both parties. Ibid. 

7. A person placed in the hands of a constable a note for $158.80 for col- 
lection, upon which the constable took out two warrants against the  
debtor, one for $80 and one for $78.80, a s  due by note, and the debtor 
appeared and confessed judgment before the  justice according to  the  
tenor of the  warrants. Executions issued, and the constable failed to 
levy them on property subject to  their satisfaction. Held by the  
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JUSTICES' JUDGMENTS-Continued. 
majority of the Court, RUFFIR, C. J., dissentiente, that the judgments, 
confessed by the debtor in the manner stated, were valid judgments; 
that  he was estopped to deny their validity, and the constable was 
bound to use due diligence in collecting the executions issued on the 
judgments. S. a. Mangum, 369. 

8. Held, by RUFFIX, C. J., that a s  no note was shown to have been in ex- 
istence but the note of $158.80, of which the justice had not jurisdic- 
tion, the judgments were void, and that the confession of judgment 
by the debtor could not confer the jurisdiction or  waive the want of it. 
Ibid. 

9. In the case of the return of the levy of a justice's execution on land to 
the county court, though notice is directed by law to be given to the 
defendant, no evidence is  required of that notice but the record of 
the county court ordering the venditioni exponas. Ward v. rSaun- 
dew, 382. 

10. The description in the return of a constable of a levy on land need not 
literally comply with the act of Assembly in such cases, i ts  require- 
ments being substantially that the land should be sufficiently dis- 
tinguished and identified. Ihtd. 

11. In the case of a return by a justice of a levy on land, with the cor- 
responding papers, i t  is not necessary that i t  should appear, by a dis- 
tinct certificate of the clerk, that these papers have been enrolled in  
bound books, as  required by the act of Assembly. The ordinary copy 
of the record, certified by the clerk under the seal of the court, is  
sufficient evidence of the enrollment. Ihid. 

LANDS OF DECEASED DEBTORS. 
1. Although a scire facias against heirs and terre-tenants need not name 

them, but leave it  to the sheriff to summon and return them, yet the 
judgment is always against particular persons, and the writ of execu- 
tion must name the same persons. Roherson v. Woolard, 90. 

2. An execution commanding the sheriff to sell the lands of A. B., de- 
ceased, "in the hands of his heirs," without naming the heirs, is  
void, and a sale under i t  confers no title. Ibid. 

LEGACIES. See Devises and Legacies. 

LESSOR AND LESSEE. 
1. Where a lease was given upon the condition that  the lessee, a t  the end 

of each year, should give bond and surety for the rent of the succeed- 
ing year, and a t  the expiration of one year the lessee failed to give 
such bond and surety, but the lessor was absent and did not demand 
it:  Held, that no forfeiture was inncurred, it  being the duty of the 
lessor to make the demand. Tate v. Crouison, 65. 

2. The law leans against forfeitures; and when the agency of the land- 
lord is involved in any way in the act which is to work or prevent a 
forfeiture, he ought so to act as to make it  appear clearly that  he 
means to insist upon the forfeiture. Ibid. 

3. The lessee shall not be punished without a willful default, which can 
not be made appear unless an actual demand be proved, and that i t  
was not answered. Ibid. 

See Usury; Libel; Indictment. 
362 
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LIMITATIOSS, STATUTE OF. 
1. If, in reply to the plea of the statute of limitations, the plaintiff wishes 

to avail himself of the pendency of a former suit, he must set forth 
the suit  specially in  his replication. 8. 5 .  Hanlcins, 428. 

2. By the practice in this State, if no replication is actually entered, a 
general one is understood. Ibttl.  

3. TVhen the statute of limitations is pleaded to an action on the bond of a 
sheriff, clerk, etc., the plaintiE cannot reply that a former suit  for 
the same cause of action had been brought within the proper period, 
in which there had been a nonsuit, discontinuance, etc. In  suits of 
this kind there is no such saving against the operation of the statute. 
Ibid.  

See Ejectment. 

LITERARY BOARD. 
1. The president and directors of the Literary Board have no r ight  to  

allow, and a re  not bound to pay, their secretary a per d i e m  compen- 
sation for a greater number of days than they are  actually in session. 
B a t t l e  v. L i t e r a r y  Board ,  203. 

2. Where the board passed a resolution that their secretary should be 
allowed to  much per dienz while he was empIoyed, the construction is 
that  he was allowed the per daem pay only while the board itself was 
in session. Ibzd. 

MARRIAGE. 
1.  I t  is not necessary to the validity of a marriage that  the parties should 

have obtained a license from the clerk of the  county court. The 
omission of the  license only subjects the minister or justice perform- 
ing the ceremony to  a penalty. S.  v. Robbins ,  23. 

2. I t  is sufficient proof of a marriage that  the ceremony was performed 
by one who was in the known enjoyment of the office of a justice of 
the peace, and notoriously acting a s  such. I t  i s  not necessary to pro- 
duce his comnlission from the Governor. Ibid.  

MILLS. 
1.  One who complains of a nuisance to his land by the erection of a mill- 

dam i s  not obliged to wait until the expiration of a year before he 
files his petition to  recover damages under the  act  of Assembly, Rev. 
Stat., ch. 74. Cochran v. W o o d ,  194. 

2. When the suit  i s  brought within the year, the damages are  necessarily 
limited to the time the injury has existed. Ib id .  

MORTGAGE. 
One who has made a mortgage of property to secure a debt may after- 

wards convey the same property to the mortgagee absolutely, in satis- 
faction of the debt, provided the conveyance be bona fide and for a 
good price. S h e l t o n  z. H u m p t o n ,  216. 

See Pledges. 

NEW TRIAL. See Pleading and Practice. 

OFFICIAL BONDS. 
Under the act of Assembly, Rev. Stat., ch. 81, sec. 3, prescribing the  

remedy against sheriffs, constables, etc., when they have collected 
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OFFICIAL BONDS-Continued. 
money and failed to pay it  over, the party injured may have his 
action on the officer's bond against any one or more of the parties to 
the bond, without joining the principal or all the sureties. Guess v. 
Barbee, 279. 

PARTIES. 

1. Where a paper under which a plaintiff in a petition claims to be a n  
assignee does not on its face purport to be an assignment, but only 
an order for money, it  is necessary that the alleged assignor or his 
personal representative should be a partty to the petition, either 
plaintiff or defendant. Clark v. Edney, 50. 

2. On a petition against administrators for a distributive share of an es- 
tate all persons entitled to distribution should be made parties. Ibid. 

PARTITION. 

A petition was filed in the county court and order made for the partition 
of certain slaves among the tenants in  common. The plaintiff was 
the agent of one of the petitioners. The commissioners made a divi- 
sion, and awarded to the petitioner, a s  agent, certain slaves, and also 
a sum of money to be paid by another of the petitioners to him a s  
agent, to equalize the shares. The report was returned, and confirmed 
by the court, but no formal decree drawn. The agent cannot, by a 
notice in his own name, call upon the other petitioners to have the 
decree entered in his favor-or to pay the sum so awarded. Irwin v. 
King, 219. 

PARTNERS. 
One partner made an advance of $808.12 to the firm, and took a memo- 

randum therefor in  the shapae of a note signed by the other partner 
and payable to the first. Afterwards the firm was dissolved, and no 
actual account of the partnership being taken, the partner who had 
made the advance agreed to take a certain amount as his share, and 
the other partner was to take all the remainder of the effects of the 
firm, and also "to pay all the debts due from firm." Held, that by 
this settlement the partner who made the advance was precluded 
from claiming the sum advanced as  one "of the debts of the firm." 
Patterson v. Martin, 111. 

PATROLLERS. 

1. In the absence of any special regulations by the county court, no act 
of a patroller in the dischharge of 'his patrolling duties can be valid 
unless a majority of the patrollers in the district be present and a 
plurality of these sanction the act. S. v. Hailey, 11. 

2. The office of a patroller is both judicial and quasi judicial, and execu- 
tive. Ibid. 

PAYMENT. 

The acceptance by the obligee of a bill of exchange in discharge of a 
bond will, in  an action on the bond, support the plea of payment. 
Ligon v. Dunn, 133. 
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PLEADING AND PRACTICE. 
1. I n  every declaration for money paid for the  use of another  i t  m u s t  be 

laid t o  have been paid a t  his request;  but this request may be express 
or implied, and i t  i s  always implied in law where the  payment i s  sub- 
sequently recognized by the  person for whom i t  is  made. Taylor v. 
Cotton, 69. 

2 .  A plea of accord and satisfaction to  a n  action on a bond is not good 
unless it avers an  acquittance under  seal. Ligon v. Dunn,  133. 

3. The  Superior Courts, when a n  appeal is  taken t o  t he  Supreme Court, 
should only s ta te  so much of t he  evidence as  raised a question of law 
a t  t h e  tr ial .  and then the  opinion prayed and  given thereon, wi th  
simplicity and precision. A report  of the whole tr ial  below i s  out of 
place in  t he  case to  b'e sent to the  Supreme Court. Green v.  Collins, 
139. 

4. Though the party against  whom the  judge in  his charge c o n m i t s  a n  
e r ro r  obtains a verdict, yet when the  principal, so erroneously laid 
down, might have prevented the  defendant from making h i s  full de- 
fense, a new t r ia l  will be granted.  Clarke v. Diggs. 159. 

5. Where i t  was  suggested the  Court on behalf of the  Sta te  t h a t  there  
were errors in t h e  transcript  of t h e  case sent up, and  i t  was also sug- 
gested tha t  these er rors  existed in the  original record below, a n d  t h a t  
they were mere  misprisions of t he  clerk of t ha t  court ,  on motion of 
t he  Attorney-General i t  was  ordered tha t  a cert iorari  issue, and,  al-  
though i t  was a capital  case, t ha t  t he  cert iorari  be made returnable 
a t  a day posterior t o  t h e  next te rm of t he  court  below, in order t h a t  
tha t  court  might,  if they thought fit, make the  proper amendments in 
the i r  record before the  re turn  of t he  certiorari. The  errors consisted 
in mis taking the  name of t he  judge who held the  court when the  
indictment was  found, and omitt ing altogether the  name  of t he  judge 
before whom i t  was  tried. S .  v. Craton. 164. 

6. Although i t  i s  more  correct. in making up the  record of a criminal 
tr ial ,  t ha t  t h e  presence of the  accused should be expressly affirmed, 
yet  i t  is  sufficient if it appear by a necessary or reasonable implica- 
t ion; a s  where i t  i s  stated tha t  the  accused, who had been before com- 
mitted to t he  custody of t he  sheriff, was  ordered to  be brought to the  
bar. and  immediately thereafter he  i s  called, by the  jury in giving 
and t h e  clerk in  recording the  verdict, the  prisoner a t  the bar, and 
next, t he  court in passing sentence adjudged tha t  t he  prisoner be 
taken back to t he  prison. Ibid. 

7. Where the  county court, upon affidavits. ordered a n  amendment of 
the i r  records, and the  party aggrieved appealed to the Superior 
Court, i t  was  the  duty  of t he  Superior Court to have decided upon t h e  
question of amendment.  and if t h e  superior Court dismissed such 
appeal without deciding upon the  merits .  the i r  judgment must be re- 
versed. islade c. Burton. 207. 

8. T h e  Superior Court may. upon such appeal, not only view the  decision 
of t he  county court. on the  affidavits there filed, but may hear  fur. 
ther  evidence a s  to  the  propriety of the  order of t he  county court. 
Ibid.  

9. The Supreme Court  cannot look into affidavits filed in  t he  court  below 
upon the  question whether dower was  properly admeasured o r  not.  
Botoman o. Thompson, 224. 
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PLEADING AND PRACTICE-Continued. 
10. The court to which, on the removal of a cause, the transcript of record 

is sent is the sole judge whether the transcript is properly verified by 
the seal of the court from which it is sent, and all other courts are  
bound by its decision. S. v. Duncan, 236. 

11. After a free person of color has been convicted on an indictment, under 
the act of Assembly, for marrying a slave before the passage of the 
act of 1845, i t  is too late for him to apply to the Court to  discharge 
him on the ground that the master of the slave had given his consent 
to the marriage. The defense should have been made on the trial. 
S .  v. Roland, 241. 

12. Where the jury find a general verdict of "Guilty," the court must either 
pronounce its sentence upon the verdict or grant a new trial. S. v. 
Curtis, 247. 

13. I t  cannot set aside the verdict and direct a judgment of acquittal to be 
entered for the defendant. Ibid. 

14. Even where the jury find a verdict subject to the opinion of the court 
on a point reserved, the court cannot grant a judgment against the 
verdict unless the jury say "they find such and such facts, and if, 
upon them, the court think the law is  with the defendant, they find 
him not guilty; if otherwise, gu i l ty , 'h r  words, in substanec, to that  
effect. Ibid. 

15. Where an action is brought for a penalty imposed by a statute, o r  
actions are brought founded on rights created by a statute, and for 
which. there was no action a t  common law, the declaration, like an 
indictment, must be framed on the statute or statutes, stating not 
only the circumstances necessary to bring the case within the mean- 
ing of the act, but also expressly counting on it. McKay v. Woodle, 
352. 

16. But this rule does not embrace the case where a statute is simply 
remedial, giving an easier or cumulative remedy for a wrong for 
which there was a remedy a t  the common law. Ibid. 

17. Therefore, in an action for worrying, maiming, and killing the hogs of 
the plaintiff while trespassing on the inclosed grounds of the defend- 
ant, the same not having a sufficient fence according to the act of 
1831, Rev. Stat., ch. 48, i t  was not a sufficient objection to the action 
that the declaration did not refer to the statute, for the plaintiff had 
a remedy a t  common law. Ibid. 

18. Although the inclosed land within the bounds of which this trespass 
was alleged to be committed belonged to more than one person, yet 
the actual perpetrators of the act are, even under our act of Assembly, 
individually liable. Ibid. 

19. A single suit upon an administration bond may be brought by more 
than one of the persons entitled to distribution of the intestate's 
estate, a s  relators. S. v. McKay, 397. 

20. The Court, when the suit is  a t  the instance of more than one relator, 
will adopt such rules as  may be necessary to  prevent injustice to the 
defendants, either a s  to the mode of declaring, the breaches assigned, 
the pleadings, the trial, or the costs. Ibid. 

21. Where upon a writ of recordari judgment was rendered against the 
plaintiff in the recordari, and the clerk entered the judgment against 
the sureties only for the costs, and the court a t  a subsequent term di- 
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rected that the judgment should be entered nunc pro tunc against the 
sureties for the clrbt a s  well as  the costa: Held,  that the court had 
the power to  do so, if in their discretion they thought i t  right, and 
that  this Court could not revise such discretionary power. Brady v. 
Beuson, 425. 

22.  S o  matter which might have been well pleaded to the original action 
can be heard as  a defense to a sc ire ftrclcrs brought to revive the judg- 
ment rendered in that action. Fwcbce c. D G J . ~ ~ .  448. 

PLEDGE. 
1. A pledge of personal property. as,  for example, a pledge of bank stock, 

differs from a mortgage and i s  not included within the words or 
meaning of the registry act. Uoak c. Bunk,  309. 

2. A mortgage is a pledge and sonletin~es more, for i t  is a n  absolute 
pledge to become a n  absolute interest if not redeemed in a certain 
time. Ibid. 

3. A pledge i s  a deposit of personal effects, not to be taken back but on 
payment of a certain sum by express stipulation to be lien on it. Ibid. 

4. Generally speaking, a bill of equit) to redeem will not lie in behalf of 
a pledger or his representatives, as  his remedy is a t  law upon a tender 
of the  money. Ibzd. 

5. Per NASII, J. The Legislature clearly recoginzed the distinction be- 
tween mortgages and pledges of property for the pa)ment of debts to 
banks, in the act chartering the Cape Fear Bank in 1804 and in the  
act chartering the Merchants Bank of New Bern in 1834. Ibid. 

6.  Per RZTFFIS, C. J. The stock in the bank, pledged in this case, was not 
tangible property subject to execution, and, therefore. did not come 
within the words or meaning of the registry act, nor within the mis- 
chief intended to be prevented by the  Legislature in directing encum- 
brances on property to be registered. Pledges of personal property, 
tangible to  legal process. a re  a s  much within the act a s  mortgages or 
deeds of trust.  Ibid. 

POWER OF ATTORSEY. 
A power of attorney. or other authority, i s  in general revocable from i ts  

nature, and the power of revoking a n  authority may be exercised a t  
any time before its actual execution. Brookshile v. Voncannon. 231. 

RALEIGH AXD GASTON RAILROAD COMPANY. 
The State, under the  act of 1840-1841, entitled "An act to  secure the State 

against any and every liability incurred for the Gaston and Raleigh 
Railroad Company, and for the. relief of the same," cannot recover 
upon any bond given under the  said act unless i t  i s  proved tha t  the  
whole amount of $500,000 had been secured b! bonds. Bennehan v. 
Webb.  5 7 .  

RAPE. 
1. On a trial  for rape. the prisoner may give in evidence that the woman 

had been his concubine. or that  he had been suffered to take indecent 
liberties with her. S.  v. Jefferson. 305. 

2. But he cannot give in evidence, to prove her a strumpet, that she had 
had criminal connection with one or more particular individuals. I t  
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is a question of character, and the evidence, as  in  other questions of 
character, must be of a general nature. Ibid. 

3. On a trial for rape, the acts and declarations of the husband of the 
woman on whom the offense is  alleged to have been committed are 
not admissible to discredit the wife. examined as  a witness. Ibid. 

RECORD. 
1. A judge who by the general law and a permanent commission holds a 

Superior Court is not to require evidence that he is the judge of the 
court; and the record made by him establishes to those who succeed 
him that he held the Court a t  the terms a t  which, according to the 
purport of the record, he appears to have held them. S. v. Ledford, 5. 

2. The regularity of the proceedings of a Superior Court in point of time, 
as  in other things, is to be presumed, unless the contrary appears. 
Ibid. 

See Evidence; Pleading and Practice. 

RECORDARI. 
1. The writ of recordari is the foundation of all the proceedings in a case 

of false iudgment. Parker v. Gilreath, 221. 
2. Therefore, where a recordari was returned and heard upon affidavits, 

the court had a right to order the cause to be placed on the trial 
docket and stand there a s  on a writ of false judgment. Ibid. 

REPLEVIN. 
1. In an action of replevin, if the defendant wishes to put in issue the 

title of the plaintiff, he must plead that the title is  in himself or some 
other person by whose authority he took the property. Where the 
Plea is only non cepit, etc., the plaintiff's title is not denied. Rowland 
v. Mann, 38. 

2. In  an action of replevin for slaves. the jury, if they find for the plain- 
tiff, must in their verdict assess the value of each slave. Ibid. 

RETAILERS. See Towns, etc. 

ROADS. 
1. The county caurt has no authority to discontinue any public road but 

upon the  petition of one or more persons filed in the court, and the 
other necessary proceedings prescribed by the act of Assembly, Rev. 
Stat., ch. 104. sec. 2. And any order for discontinuing a public road 
made otherwise than as the Act directs is  void. S. v. Shuford. 162. 

2. A person who erects a fence across a public road so attempted to be 
'discontinued is liable to  an indictment therefor. Ibid. 

SET-OFF. 
1. A judgment in one court is a set-off against an action of assumpsit i n  

another court. Wright v. Mooney, 22. 
2. Courts of law in this State only recognize the legal claimant in a suit, 

and will not permit a set-off to be introduced against one, who is 
alleged to have an equitable assignment of the claim. Jones v. Gil- 
reath, 338. 

3. Where a suit is brought by A. against B. and C., a claim by B. alone 
against A. will not be allowed to be set-off. Ibid. 
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SHERIFF.  
1 .  W h e r e  a sheriff  returned an attachment levied on certain property, and 

was afterwards permitted b y  the  court, t o  which the attachment was 
returned, to amend his return b y  stating that  the  property had been 
levied on by  executions having priority t o  his attachments: Held. 
that  he  could not be held responsible on his first re turn;  but the  
record, as amended, must  be taken t o  be true. Cody v. Quinn. 191. 

2. Where  a writ f rom a court o f  competent jurisdiction is  delivered to a 
sheri f f ,  he is bound to  execute i t  according to the exigency o f  the  
writ ,  without inquiring into the  regularity o f  the proceedings on 
which the writ i s  grounded. Ibid. 

3. Under our statutes a second action may be brought on a sheriff 's  bond 
for money which he  holds as county trustee, by  any person who is  
injured thereby-, toties quoties. until the penalty is exhausted. S. v. 
McAlpin, 347. 

4. But  the  party injured may,  i f  he  prefers i t ,  recover what is  due h i m  by 
a scire facias on the  first judgment, setting forth other breaches. Ibid. 

See Bail;  Escape, etc. 

STATUTES.  
One part o f  a statute may  be public in  i ts nature, while another is  loca! 

and private; and those ports o f  these acts which concern "particular 
counties" merely are to  be taken to  be o f  the latter k ind,  and are, 
therefore.  saved from the general repealing clause o f  the act o f  1836, 
ch. 1 ,  sec. 2, by the  proviso in  sec. 8. Humphries v. Baxter. 437. 

TOWNS.  
1 .  T h e  act o f  Assembly. passed in  1800, imposing a penalty on persons re- 

tailing spirituous liquors by  the  small measure i n  the  towns o f  Kew 
Bern and Wilmington,  without the permission o f  the  commissioners 
o f  those towns respectively, is a private act, and was not repealed b y  
t h e  general law on the  subject o f  retailers, passed in  1825, nor by  the 
act passed i n  1836. McRae v .  Wessell. 153. 

2. T h e  ordinance o f  the  corporation o f  a town which i s  authorized to 
abate nuisances within the  town and which declares that hogs run- 
ning at large are nuisances operates as well upon nonresidents who 
suf fer  their hogs to  run within the  limits o f  the  town as upon those 
who are actual residents. Whitfield v. Longest, 268. 

3. An inspector o f  lumber, etc., i n  the  town o f  Wilmington is ,  by  the  usage 
o f  trade in  that town,  the agent o f  both buyer and seller, and, by  the  
same usage, i t  i s  the  privilege o f  the  purchaser to  designate the  place 
o f  delivery and the  duty o f  the  seller to  deliver it there. Therefore, 
where lumber was placed wi th  an inspector for inspection. and he 
was directed by  the  purchaser t o  deliver i t  on a particular whar f ,  and 
b y  mistake he delivered i t  on another whar f ,  and especially when 
a f t e r  such deposit the purchaser informed the  seller he would not 
receive i t  there, and the  property was afterwards casually destroyed 
b y  fire: Held, that the seller was responsible for the  loss, and the  
purchaser was not bound to  pay h i m  the price he had contracted to  
give. Buie v. Brown, 404. 
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TRESPASS. 
Xo matter what an officer declares when he seizes property, if he has a 

lawful process authorizing him to seize the property, he is not guilty 
of a trespass. 8. v. Elrod, 250. 

TROER. 
1.  When there are two part owners of a chattel, and one of them, without 

the assent of the other, destroys the chattel or renders it  useless by 
use, the former is liable in damages to the latter for the value of his 
share. Cuyther v. Pettijohn, 388. 

2. In such a case no demand is necessary before bringing the action. Ibid. 

TRUST. 
A conveyance of slaves is made to a trustee in trust for the sole and sepa- 

rate use of a married woman. The husband of this woman died, and 
she then by deed conveyed the slave to A. Held, that A. acquired 
only an equitab'le title, and could not support an action a t  law to 
recover possession of the slaves. Jones a. Xtrony, 367. 

USURY. 
1.  In  an action qui tam, etc., for usury, where the count was that  the de- 

fendant had corruptly taken, on 20 April, 1844, etc., usurious interest 
on a contract for forbearance, etc., from 21  April, 1843, to the said 20 
April, 1844, and i t  appeared in fact that the usurious interest was 
taken for forbearance, etc., from 21 April, 1843, to 21 April, 1844: 
Held, that there was a fatal variance between the count and the proof, 
and, therefore, the plaintiff could not recover. Allen v. Ferguson, 17. 

2. Although it  is not requisite in a declaration for usury qui tam, etc., as 
i t  i s  in a plea, to describe the usurious contract specially, but i t  may 
be done generally, yet the declaration must be precise and accurate 
in  the statements of the sum lent and forborne, the time of forbear- 
ance, and the excess of interest; and these facts must be proved as 
laid. Ibid. 

3. Where A. is the legal owner of a tract of land and leases i t  to B., 
though the agreement for the lease may be usurious, yet B. is  estopped 
in an action of ejectment against him by A.'s heirs from denying the 
title of A. King v. Murray, 62. 

4. The usury could not be relief on as  a defense in an action for the rent 
reserved by the usurious contract of lease. Ibid. 

5. Where a person takes a bond, and includes in i t  usurious interest, i t  is  
pvima facie evidence that he knew what he was about, that there was 
no mistake, and that he did i t  knowingly, and, therefore, corruptly. 
If he relies upon there being a mistake in the calculation of interest, 
he must show it. Dawson v. Taylor, 225. 

6. Under our statute of usury, Rev. Stat., ch. 117, the reservation of usuri- 
ous interest makes the contract void, but i t  does not incur a forfei- 
ture .  The forfeiture is incurred only by taking usurious interest, a s  
such. GodPrey v. Leigh, 390. 

7. Although there be a corrupt agreement for excessive interest when the 
money is advanced, yet no action lies for the penalty until some illegal 
interest has been received. Ibid. 

8. So, on the other hand, if the contract was not for excessive interest, 
but the lender afterwards receives it, he forfeits double the sum lent. 
Ibid. 
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9. If t h e  bond be given upon a n  usurious consideration, and a new bond 
of t he  borrower i s  afterwards ~nbst i tu t rc l  for i t ,  t he  offense is  not com- 
mi t ted  so a s  t o  subject  t he  lender to  a penalty unti l  t he  second bond 
be paid. IDarl. 

10. But  u h e l e  the  debtor does not give 111s bond. mrrely a s  a security, but  
gives tha t  of another  person pa\able to  h im and  belongin? t o  h im,  i?  

payment, and ~t i s  accepted a s  a payment,  i t  is  a pa jn ient  i n  law a i  
well a s  in t he  comrnon unde~s t and ing  of men. I b r d .  

11. A payment i n  nioney's morth received a s  a p ~ m c n t  is  consi(1e:ed in  
law to  be tbe  sanie a s  a pa! ment  in cash. 1 6 1 C .  

12. A rnn t r a t t  for usurious interest  may be laid. in a derlaration for t he  
penalty. a s  cf t!:c 2-y ;:.!i;n rno i1le::al interesi  was paid. Ibic! .  

WIDOWS. 

A widow cannot dissent f rcm he r  husband's .xi!! h\-  :ittorncy. a l e  mus t  
do so 1:erscnally in ope11 court .  l f  ,ntolr v. I;.l 1.:!1. 874. 

WILLS 

1. A petition was lilccl fcr  t he  rcprcbnte of a xi!! ;,;: the ground t h a t  t h e  
supposcd te?lutor was nmz c.oi~!po.s ~ i i c x i i x .  A,, :.!111 I: , his  wife, joined 
in  t h e  petition. she  bfil!g one of the ncs l  of kin. Afterwards, A,, t h e  
husband. cni:cc:! !-imrelf l o  he joined with t he  cxecutcrs in propound- 
in#  iht. u:ill, leaving his wife one of t h e  raventors. Hvltl, t ha t  on t h e  
t r ia l  c f  t1:e i s m ?  r l c v i s t i i ~ i l  1.11 11011 the  lcclnrati?ns of A. were not  
admissible in  evic'ente to prove the  incapacity of the  supposed testa- 
tor.  E7lz'~c 11. Pl~c i r i l l ,  122 .  

2. An i f sue  to t ~ y  tFc vnlitlity cf a \xi11 is not a n  adversary su i t ;  there  a r e  
str ict ly no pzrties to  i t .  l b ~ t l .  

3. Where  a will is propounc'cd. if the txecator  decline to prove i t ,  o r  if 
there  is  ground fcr  believin: thc t  the  excc.utor xi11 not faithfully per- 
form his duty,  t he  court  will pcrmit  any person \rlio is interested in  
supporting thc   ill to join with tbe  esecutor in ~ropoimt l ing  i t ,  c r  to  
propound i t  :.lone. n u t  the  narty applying for such a n  order m u s t  
show tbat  he  i~ not a njerc intrluder. but t h a t  he  either has  or believes 
h e  has  an iu ter re t  in estab1i:hing the  will. I b i t l .  

4. When the declarations of pn j  partv to  a n  i s m e  rlc?3isn?3it vcl non a r e  
admitted in evidence, it i s  because of the  rule tha t  the declarations of 
a n y  one against  h i s  i n k r e s t  is  leyal testimony a s  against  him. Ib id .  

5. If a testator in h i s  u i l l  rcfcrs expressly to anothcr paper, and the  will 
i s  duly executed and  attested,  t ha t  paper, ~ \ h e t h e r  attested or not, 
makes  part  of t he  will ;  but the  ins t rument  referred to  must be so 
described a s  to  manifest  distinctly what t he  paper is  t h a t  i s  meant  t o  
be incorporated; and the  reference mus t  be to  a paper already writ-  
ten, and not to  one t o  be writ ten subaequently to  the  date  of t he  will. 
Chambers v. McDflnicl, 226 .  

6. On the  trial of a n  issue dcvisavit vcl  non  t he  court may  instruct  t h e  
j u r y  to  find a s  t o  t h e  validity or invalidity of the  whole or any  pa r t  
of t h e  will, and t h e  declarations of a legatee against  h is  interest  will 
be good evidence on such tr ial ,  so far  a s  h i s  interest  extends. Gash v. 
Johnson, 289. 
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7. If the declarations of a devisee of land. who is not a party to the suit ,  
be received, that  i s  no cause for a new trial, a s  the  interest  of such 
devisee in the land devised will not be affected by the  finding of that  
issue. Ib id .  

WITSESS 
A witness who is  summoned in th is  Sta te  while casually here. but who  

resides in  another State,  cannot be amerced for nonattendance, if h e  
has returned to h is  own Sta te  and i s  there a t  h is  domicile, where his 
presence a s  a witness is  required in one of our courts. Kinsey v. 
K m g ,  76. 


