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C A S E S  
A R G U E D  A N D  DETERMINED IN T H E  

SUPREME C O U R T  

N O R T H  C A R O L I N A  

R A L E I G H  

FALL TERM 1971 

STATE O F  NORTH CAROLINA v. MARCELLUS MURPHY 

No. 18 

(Filed 15 December 1971) 

1. Kidnapping 3 1- kidnapping by fraud - sufficiency of the evidence 
The issue of defendant's guilt of kidnapping a thirteen-year-old 

boy by fraud was properly submitted to  the jury, where the State's 
evidence permitted legitimate inferences (1) that  the boy, who was 
walking to a school basketball court, went instead into the woods with 
the defendant a s  a result of the defendant's false representation t h a t  
there were squirrels in the woods, ( 2 )  tha t  there were no squirrels i n  
the woods, and (3)  that  the defendant made the false representation 
with intent t o  deceive the boy so tha t  he could commit a n  assault upon 
him i n  the woods. 

2. Kidnapping § 1- kidnapping by fraud - elements of the offense 
The common law definition of kidnapping encompasses not only 

the unlawful taking and carrying away of a person by force but also 
the unlawful taking and carrying away of a person by false and frau- 
dulent representations amounting substantially to a coercion of the will. 

3. Criminal Law 104- motion for  nonsuit - consideration of evidence 
On motion for  nonsuit the evidence must be considered in the  light 

most favorable to  the State, and the State  must be given the  benefit 
of every reasonable intendment thereon and every reasonable inference 
to  be drawn therefrom. 

4. Criminal Law § 104- motion for  nonsuit - consideration of evidence - 
discrepancies and contradictions 

On motion for  nonsuit only the evidence favorable to  the State is 
considered, and contradictions and discrepancies, even in the  State's 
evidence, a re  matters for  the jury and do not warrant  nonsuit. 

5. Criminal Law 158- case on appeal - omission of the charge 
When the charge is not included in the case on appeal, i t  is  pre- 

sumed to be free from error. 

Chief Justice BOBBITT dissenting. 
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DEFENDANT appeals from Bed,  S.J., 19 October 1970 Crimi- 
nal Session, ROCKINGHAM Superior Court. 

Defendant was tried upon two bills of indictment. One bill 
charged him with committing a felonious assault upon Steve 
Turner, a thirteen-year-old schoolboy. Defendant was convicted 
of this offense and sentenced to ten years in prison. He does 
not appeal this conviction and sentence. 

The second bill charges that defendant "by the means of 
trickery, artifice and fraud, and by physical force did kidnap 
and carry away one Steve Turner, against the will of the said 
Steve Turner, contrary to the form of the statute in such case 
made and provided and against the peace and dignity of the 
State." Defendant was convicted of this offense and sentenced 
to twenty-eight years in prison. He appeals from this conviction 
and sentence "strictly on the question of whether or not there 
was enough evidence to have the case submitted to the jury." 

The State's evidence shows these facts: On 18 May 1970 
Steve Turner was a student in the eighth grade a t  J. E. Holmes 
Junior High School in Eden. After school that day Steve went 
to play on the basketball court outside the Morehead High School 
which is located just across the street from his home and di- 
agonally across the street from the school he attended. Steve had 
been shooting baskets alone for a few minutes when the defend- 
ant, Marcellus Murphy, approached. Steve threw the ball to him 
and he took a shot a t  the basket. Defendant then said he did 
not like that particular basketball court and said he wanted 
to go over to the Holmes School. While walking in the direction 
of the Holmes basketball court, they heard people playing bas- 
ketball in the Morehead High School gymnasium and tried to 
enter there but found the doors locked. They then left the More- 
head High School, crossed the parking lot, and intended to cross 
the street to the basketball court a t  the James E. Holmes Junior 
High School. At that time defendant said he would like to see 
some squirrels and knew where some were. Steve agreed to 
go look a t  the squirrels and defendant led the way. They walked 
approximately 150 feet down a path by a wooded area. There 
was a barbed wire fence with three strands of wire beside the 
path. Defendant stopped and went under the barbed wire fence. 
He then went down into the woods about 63 feet and was looking 
in the air  "like he was seeing some squirrels.'' That particular 
area was covered with saplings, bushes, and large trees. De- 
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fendant "acted like he was seeing them jumping from tree to 
tree" while looking up into the trees. What then occurred is 
described in Steve's own words as follows: 

"As he was looking up in the trees he said 'come here' 
and I came along. I went under the fence and then he took 
me by the shoulders and kind of got me in the direction 
of where to look and I looked up. When he got me by the 
shoulders he was guiding me where to look, and I looked. . . . 
I did not see anything like a squirrel. All I saw was tall 
trees. He was right behind me all the time. While I was 
looking up a t  the trees, he put his hands over my nose and 
mouth and held me until I passed out, and he told me not 
to scream or he would beat me worse, and he told me he 
was going to kill me. I tried to pull his hands off of my 
mouth a t  first and then I gave up and passed out. 

"When I regained consciousness I was lying on the 
ground and he had his heels stomping me in the head. He 
had the heel of my shoe, his shoes were real hard and he 
was stomping me in the head with i t  and it hurt and 
knocked me out again. He stomped me about five times 
before it knocked me out. I lost consciousness again. The 
next time I woke up he hit me with something that felt like 
a bat. I t  was not his fist. I t  was real hard, like a rock, 
and he hit me in the back of the head. Later I found a 
wound in the back of my head and I had stitches back 
there. I believe there were eighteen (18) stitches. The best 
that I can say is that something hard hit me. 

"At the time that I was hit I was kind of up on one 
arm with the rest of my body on the ground. I could not 
see him because my eyes were swollen shut and I could not 
see a t  all. My eyes were swollen because they had been 
beaten real bad. When I first passed out it was from being 
smothered. When I woke up I could hardly see anything 
because my eyes were swollen shut and felt so beat up. I 
don't know what was going on really when I regained con- 
sciousness but I knew that I was being beaten real bad. 

"After I lost consciousness the second time I was on 
the ground when I regained consciousness. I did not know 
that I was burned but that was the next time that I woke 
up, and I walked out toward the road. I do not remember 
going back through the fence. When I regained conscious- 
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ness the third time, I was laying on the ground in about 
the same area as before but the defendant was not there. 
I have since learned that I was burned. I tried to get out 
to the road and I made i t  somehow and I got out to the 
road and somebody picked me up but I do not know who 
they were. I realized that I was being picked up and I 
had a string around my arm and was begging them to 
cut i t  off but they did not have anything to  cut i t  off with. 

6 6 . . . I had not been burned or injured in any way 
before I went into the woods with the defendant. When I 
came out of the woods and while I was in the woods I did 
not see anyone else. While I was in the woods I was just 
beaten and burned but I didn't know that I was burned. 
I was burned down my sides and my arms, on my back 
and my sides and my hips and my arms and my face. . . . 
I was in the emergency room a t  the hospital for five hours 
and I was taken to Chapel Hill early the next morning 
to the North Carolina Memorial Hospital. I stayed there 
for sixty-five days. Since that time I have been back to  the 
hospital a number of times for treatment. I am going to 
undergo another operation for plastic surgery." 

Defendant's motion for judgment of nonsuit, interposed 
a t  the close of the State's evidence and renewed a t  the cloise of 
all the evidence, was denied. The jury convicted defendant of 
kidnapping as charged in the bill of indictment, and from judg- 
ment pronounced thereon he appealed to the Court of Appeals. 
The case was transferred to the Supreme Court for initial ap- 
pellate review under our general order dated 31 July 1970. 

Bethea, Robinson and Moore by  Norwood E. Robinson, At- 
torney f o r  defendant  appellant. 

Robert Morgan, A t torney  General; Wi l l iam W. Melvin and 
T .  Buie Costen, Assis tant  At torneys General, for  the S ta te  o f  
Nor th  Carolina. 

KUSKINS, Justice. 

[I] Defendant's sole assignment of error is based on denial of 
his motion for judgment of nonsuit. He contends that the evi- 
dence, taken as true and considered in the light most favorable 
to the State, fails to make out a case of kidnapping. We now 
examine the validity of this contention. 
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G.S. 14-39 provides in pertinent part: "It shall be unlawful 
for any person . . . to kidnap . . . any human being. . . . Any 
person . . . violating . . . any provisions of this section shall be 
guilty of a felony, and upon conviction therefor, shall be punish- 
able by imprisonment for life." Since this statute does not define 
kidnapping, the common law definition of that crime is the law 
of this State. G.S. 4-1. The common law definition of kidnapping 
is "the unlawful taking and carrying away of a person by force 
and against his will." State v. Lowry, 263 N.C. 536, 139 S.E. 
2d 870 (1965). Any carrying away is sufficient. "The distance 
the victim is carried is immaterial." State v. Ingland, 278 N.C. 
42, 178 S.E. 2d 577 (1971) ; State v. Lowry, supra. 

[2] Under the pristine law of kidnapping, actual physical force 
was contemplated to accomplish the crime-fraud was not con- 
sidered. However, in the last century this and other courts have 
progressively recognized that one's will may be coerced as 
effectually by fraud as by force. Accordingly, this Court has 
interpreted the common law definition of kidnapping to encom- 
pass not only the unlawful taking and carrying away of a person 
by force but also the unlawful taking and carrying away of a 
person by false and fraudulent representations amounting sub- 
stantially to a coercion of the will. In State v. Hawison, 145 
N.C. 408, 59 S.E. 867 (1907), the Court approved the trial 
judge's instruction that, "By kidnapping is meant the taking 
and carrying away of a person, forcibly or fraudulently." Thus 
fraud has become synonymous with force in the common law 
definition of kidnapping, and the equation of fraud with force 
has been accepted in the legal encyclopedias and approved in 
numerous jurisdictions. Kent v. Commonwealth, 165 Va. 840, 
183 S.E. 177 (1936) ; People v. Siegal, 362 Ill. 389, 200 N.E. 
72 (1935) ; People v. DeLeon, 109 N.Y. 226, 16 N.E. 46 (1888) ; 
United States v. McGrady (C.A. 7, Ind. 1951), 191 F. 2d 829, 
cert. den., 342 U.S. 911, 96 L. Ed. 681, 72 S.Ct. 305 (1952) ; 
State v. Brown, 181 Kan. 375, 312 P. 2d 832 (1957) ; Moody 
v. People, 20 Ill. 315 (1858) ; White v. State, 244 Ind. 199, 191 
N.E. 2d 486 (1963) ; Sutton u. State, 122 Ga. 158, 50 S.E. 60 
(1905) ; State v. Walker, 139 Mont. 276, 362 P. 2d 548 (1961) ; 
State v. Witherington, 226 N.C. 211, 37 S.E. 2d 497 (1946). See 1 
Am. Jur. 2d, Abduction and Kidnapping, 5 13; Annot., Kidnap- 
ping by fraud or false pretenses, 95 A.L.R. 2d 450. 

The principle involved in kidnapping by fraud is fully and 
clearly expressed in the following quotation from 24 Cyc., 798, 
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799, contained in State v. Go,ugh, 257 N.C. 348, 126 S.E. 2d 
118 (1962) : 

"To constitute the offense of kidnapping i t  is not neces- 
sary that actual physical force or violence should have been 
employed, and this was true even a t  common law. I t  is essen- 
tial only that the taking or detention should be against the 
will of the person kidnapped. Falsely exciting the fears of 
the person who is the subject of the offense by threats, or 
enticement or inveiglement by false and fraudulent repre- 
sentations amounting substantially to a coercion of the will 
is sufficient. In determining whether the person was 
coerced by fraud and inveiglement, the nature of the artifice 
employed and the age, education, and condition of mind 
must be taken into consideration. The offense is not com- 
mitted if the person taken away or detained, being capable 
in law of consenting, goes voluntarily without objection in 
the absence of fraud and deception. But a child of tender 
years is regarded as incapable of consenting." 

Gouglz stands for the proposition that where false and 
fraudulent representations amounting substantially to a coercion 
of the will of the victim are used in lieu of force in effecting 
kidnapping, there is in law no consent a t  all on the part of the 
victim. Under those circumstances the law considers fraud 
the equivalent of force. 

[I] In the present case no actual force was used by defendant. 
Steve Turner voluntarily accompanied him, ostensibly for a law- 
ful and innocent purpose-to go look a t  some squirrels. But 
the State's evidence permits, almost compels, these legitimate 
inferences: (1) When defendant and Steve left Morehead High 
School and crossed the parking lot, Steve intended to cross the 
street and go to the basketball court a t  the James E. Holmes 
School; (2) meanwhile, defendant had decided to make the 
sadistic attack upon Steve and suggested looking a t  squirrels 
to entice Steve into the woods; (3) there were no squirrels in 
the woods; (4) Steve would not have gone into the woods at 
all except for defendant's false representations that squirrels 
were there and his deceptive, fraudulent conduct in "looking in 
the air  like he was seeing some squirrels" and acting "like he 
was seeing them jumping from tree to tree"; (5) defendant's 
representations concerning squirrels were untrue and defendant 
knew they were untrue when he made them; (6) such false 
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representations were reasonably calculated to deceive Steve 
Turner, considering his age and education and the nature of 
the representations (what thirteen-year-old boy does not possess 
a tremendous interest in small wild creatures?) ; (7) defendant 
made these false representations with intent to deceive Steve 
and thereby inveigle him into the woods so he could commit the 
assault upon him: (8) defendant did in fact deceive Steve and 
cause him to leave the parking lot and go into the woods where 
the sadistic assault took place; and (9) Steve's apparent consent 
to journey into the woods, having been obtained by the fraud 
of the defendant, was in truth no consent a t  all but simply the 
fruit of defendant's fraud amounting substantially to a coercion 
of the victim's will. 

[3, 41 On motion for nonsuit the evidence must be considered 
in the light most favorable to the State, and the State must 
be given the benefit of every reasonable intendment thereon 
and every reasonable inference to be drawn therefrom. State v. 
Cook, 273 N.C. 377, 160 S.E. 2d 49 (1968) ; State v. Cz~tler, 
271 N.C. 379, 156 S.E. 2d 679 (1967). Only the evidence favor- 
able to the State is considered, State v. Gay, 251 N.C. 78, 110 
S.E. 2d 458 (1959), and contradictions and discrepancies, even 
in the State's evidence, are matters for the jury and do not 
warrant nonsuit. State v. Mabry, 269 N.C. 293, 152 S.E. 2d 
112 (1967). When the evidence in this case is so considered, 
giving the State the benefit of every reasonable inference t o  be 
drawn therefrom, i t  was sufficient to carry the case to the jury 
on the kidnapping charge contained in the bill of indictment. 
Defendant's motion for judgment of nonsuit a t  the close of all 
the evidence was properly denied. 

[S] The charge is not included in the case on appeal. "It is, 
therefore, presumed to be free from error and that the jury was 
properly instructed as to the law arising upon the evidence a s  
required by G.S. 1-180." State v. Staten, 271 N.C. 600, 157 S.E. 
2d 225 (1967). 

The verdict and judgment of the court below will be upheld. 

Aff inned. 

Chief Justice BOBBITT dissenting. 

The gruesome manner in which defendant assaulted, tor- 
tured and seriously injured Steve Turner is graphicly described 
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in the portion of Steve's testimony quoted in the Court's opinion. 
For this unprovoked and brutal attack defendant was indicted 
and convicted of felonious assault and sentenced to the maximum 
term of ten years. He does not appeal from his conviction 
and sentence for felonious assault. 

Defendant was also tried and convicted of kidnapping and 
sentenced to serve 28 years, the sentences to run concurrently. 
His appeal is from this conviction and sentence; and the sole 
question is whether the evidence is sufficient to warrant sub- 
mission of the kidnapping case to  the jury. 

The indictment for kidnapping charges that defendant "un- 
lawfully, wilfully, feloniously, without lawful authority, by the 
means of trickery, artifice and fraud, and by physical force did 
kidnap and carry away one Steve Turner, against the will of 
the said Steve Turner," etc. 

There was no evidence of the actual or threatened use of 
physical force prior to defendant's surprise assault on Steve. 

Our statute, G.S. 14-39, does not define kidnapping but pre- 
scribes the punishment therefor. Kidnapping, as used in G.S. 
14-39, is generally defined in our decisions as the unlawful tak- 
ing and carrying away of a human being against his will by 
force or fraud. State v. Ingland, 278 N.C. 42, 50, 178 S.E. 2d 
577, 582 (1971), and cases there cited. As interpreted in our 
decisions, this statute leaves the term of imprisonment for kid- 
napping in the discretion of the court, imprisonment for life 
being the maximum punishment. State v. Kelly, 206 N.C. 660, 
663, 175 S.E. 294, 296 (1934) ; State v. Barbow, 278 N.C. 
449, 457-58, 180 S.E. 2d 115, 120-21 (1971). 

G.S. 14-39 draws no distinction in respect of the permissible 
punishment for kidnapping on account of such factors as (1) 
the duration of the victim's unlawful detention, (2) the dis- 
tance the victim is unlawfully taken and carried away, (3) 
whether the victim's life is endangered or threatened while 
unlawfully taken, carried away or detained, and (4) whether 
the victim is physically or otherwise injured prior to release, 
escape or rescue. 

Implicit in our general definition of kidnapping are these 
essentials, (1) an unlawful carrying away of the victim, and 
(2) an unlawful deprivation of the victim's liberty by force or 
intimidation. These essentials occur simultaneously when the 



N.C.] FALL TERM 1971 9 

State v. Murphy 

victim is deprived of his liberty by force or intimidation and 
is immediately carried away. Fraud may take the place of force 
in initiating a kidnapping. Thus, a person may be induced by 
fraudulent representations to go to a destination where the 
kidnapper changes from apparent friend to malefactor and 
there deprives him of his liberty by force or intimidation. 

In prior decisions involving a conviction for kidnapping, 
other than State v. Smith, 210 N.C. 63, 185 S.E. 460 (1936), 
and State v. Knight, 248 N.C. 384, 103 S.E. 2d 452 (1958), 
there was plenary evidence of the victim's unlawful confinement 
or imprisonment by force or intimidation. State v. Har?.ison, 
145 N.C. 408, 59 S.E. 867 (1907) ; State v. Kelly, supra; State 
v. Witherington, 226 N.C. 211, 37 S.E. 2d 497 (1946) ; State v. 
Streeton, 231 N.C. 301, 56 S.E. 2d 649 (1949) ; State v. Dorsett, 
245 N.C. 47, 95 S.E. 2d 90 (1956) ; State v. Gough, 257 N.C. 
348, 126 S.E. 2d 118, 95 A.L.R. 2d 441 (1962) ; State v. Lowry, 
263 N.C. 536, 139 S.E. 2d 870 (1965) ; State v. Bruce, 268 N.C. 
174, 150 S.E. 2d 216 (1966) ; State v. Turner, 268 N.C. 225, 
150 S.E. 2d 406 (1966) ; State v. Arsad, 269 N.C. 184, 152 S.E. 
2d 99 (1967) ; State v. Williams, 275 N.C. 77, 165 S.E. 2d 481 
(1969) ; State v. Perry, 275 N.C. 565, 169 S.E. 2d 839 (1969) ; 
State v. Woody, 277 N.C. 646, 178 S.E. 2d 407 (1971) ; State 
v. Penley, 277 N.C. 704, 178 S.E. 2d 490 (1971) ; State v. 
Ingland, supra; State v. Barbour, supra; State v. Maynor, 278 
N.C. 697, 180 S.E. 2d 856 (1971) ; State v. High, 279 N.C. 487, 
183 S.E. 2d 633 (1971). In State v. Smith, supm, and State v. 
Knight, supra, this Court held that there was insufficient evi- 
dence to constitute kidnapping. 

Although not referred to in the majority opinion, I am 
aware that the opinion in State v. Gough, supra, contains the 
following statement: "In the present case there was no actual 
confinement or detention of Elaine Saunders, nor any actuaI 
force used by defendant." Id. a t  357, 126 S.E. 2d a t  124, 95 
A.L.R. 2d a t  448. In my opinion the facts in evidence did not 
justify this statement. According to the State's evidence, Gough, 
the defendant, went to the Saunders home about 9:00 p.m. 
Elaine, aged 15, and her younger sister, left with the defendant 
in the defendant's car. They did so because of the defendant's 
false and fraudulent representations that he wanted Elaine in 
his home as a babysitter, to enable the defendant and his wife 
to go out. After various stops and changes of direction, the 
defendant turned off onto a dirt road, slowed the car, told the 
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girls he was not "Dr. Watson," as  he had told them and their 
parents, but was "Frank Jackson," and "if [they] would be 
nice to him and cooperate with him [they] wouldn't get hurt 
and he would pay [them] nice." Id. a t  350, 126 S.E. 2d a t  120, 
95 A.L.R. 2d a t  444. Elaine and her sister jumped out of the 
slowly moving car and ran back up the dirt road about a mile 
and aroused the occupants of a house. Although I concurred in 
the decision that the evidence was sufficient to support the 
verdict, I was of opinion that these girls from the time they 
became aware of the defendant's sinister purpose were sub- 
stantially confined and imprisoned by the defendant while he 
had them in his car during travels over unknown ways in the 
nighttime. While a borderline case of kidnapping, I thought the 
evidence as  to unlawful confinement or imprisonment was suf- 
ficient notwithstanding neither of the girls was physically 
harmed. 

In State v. Ingland, swpm, it was held that unlawful re- 
straint or imprisonment alone did not constitute kidnapping, but 
that the asportation or carrying away of the victim was also 
an essential element of the crime. In Ingland, there was ample 
evidence of the victim's unlawful restraint or imprisonment. 
Conversely, in the present case, there is ample evidence of the 
asportation or carrying away of the victim, namely, that Steve 
was induced to go into the woods by defendant's fraudulent 
representations. Unlike Ingland, the crucial question here is 
whether there is evidence sufficient to support a finding that 
Steve was deprived of his liberty by force or intimidation. In 
my opinion, the answer is, "No." 

All agree that defendant's conduct was despicable. Perhaps 
imprisonment for ten years under the judgment in the felonious 
assault case or such portion as he may serve is not sufficient 
punishment for conduct that may have caused Steve's death 
and certainly inflicted injury of a serious and probably a perma- 
nent nature. However, the legal question is whether defendant 
is guilty of the independent crime of kidnapping. Can a distinc- 
tion be drawn between defendant's guilt under present circum- 
stances and his guilt if he came upon Steve by chance in the 
woods and assaulted him in the same manner? Conversely, 
would he be guilty of kidnapping and subject to the possibility 
of a life sentence if instead of committing a cruel and barbarous 
assault he had committed a simple assault by slapping Steve, 
without injuring him? 
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In my opinion, the unlawful restraint or imprisonment 
necessary to constitute the unlawful deprivation of liberty es- 
sential to the crime of kidnapping involves more than a surprise 
attack. I t  involves the actual loss of liberty for a significant 
period under circumstances sufficient to cause the victim to be 
conscious of such restraint or imprisonment and to be appre- 
hensive of injury on account thereof. Although Steve was brutal- 
ly assaulted and tortured, in my opinion there is no evidence 
sufficient to support a finding that he was unlawfully restrained 
or imprisoned and deprived of his liberty within the meaning of 
this essential of the crime of kidnapping. Therefore, although 
mindful of the depraved conduct of defendant, I vote to reverse 
the verdict and judgment in the kidnapping case. 

STATE OF NORTH CAROLINA v. LONNIE BLIZZARD 

No. 28 

(Filed 15 December 1971) 

1. Criminal Law § 92- consolidation of crimes occurring on different 
dates 

The trial court did not abuse its discretion in permitting the State  
to consolidate f o r  trial charges against defendant f o r  malicious burning 
of a dwelling house on one date  and secret assault and malicious injury 
to personal property allegedly occurring on another date where, a t  
the time the  consolidation was ordered, the court accepted the State's 
theory tha t  the defendant may have committed the several offenses in 
order to terrorize the family of his girl  friend. 

2. Criminal Law § 106- sufficiency of circumstantial evidence 
To warrant  a conviction on circumstantial evidence, the facts and 

circumstances must be sufficient to constitute substantial evidence of 
every essential element of the crime charged. 

3. Criminal Law 3 104- motion for  nonsuit - consideration of defendant's 
evidence 

On motion for  nonsuit, the court may consider defendant's evidence 
which explains or makes clear the evidence of the State  and defend- 
ant's evidence which rebuts the inference of guilt when i t  is  not in- 
consistent with the  State's evidence. 

4. Arson 5 4- malicious burning of dwelling house - insufficiency of 
evidence 

The State's evidence was insufficient to be submitted to  the jury in  
this prosecution for  the malicious burning of a dwelling house where 
i t  tended to show only tha t  the fire began on the outside of the house, 
tha t  there was a n  odor of gasoline on the ground around the  house, 
tha t  shortly before the f i re  a n  automobile similar to the one driven 
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by defendant was seen parked one and one-quarter miles from the 
house which was burned, that  defendant had bought a gallon jug of 
gasoline the week preceding the fire, that tracks made by defendant's 
combat boots were found beside the road about sixty feet from the 
burned house, and tha t  a gallon jug was found in defendant's car, 
and defendant offered evidence to explain the presence of his auto- 
mobile and the tracks made by his combat boots. 

5. Assault and Battery § 14- assault with deadly weapon - shooting 
into and near occupied house 

The State's evidence was sufficient to be submitted to the jury 
on the issue of defendant's guilt of assault with a deadly weapon 
where i t  tended to show that  defendant intentionally fired a high 
powered rifle into and near an occupied dwelling house, frightening 
the occupants and causing them to seek safety in the back of the 
house. 

Chief Justice BOBBITT concurring in results. 

Justice SHARP joins in concurring opinion. 

APPEAL by defendant from Copeland, S.J. August 31, 1970 
Session, LENOIR Superior Court. 

The defendant, Lonnie Blizzard, was charged by grand 
jury indictment with the following criminal offenses: In No. 
70 CR 2482 the indictment charged "That Lonnie Blizzard . . . 
on the 14th day of January 1970 . . . did unlawfully . . . mali- 
ciously and feloniously set fire to and burn a dwelling house 
owned by Julian Lee Jones . . . located on Rural North Carolina 
Highway No. 1117 . . . said dwelling house a t  the time was not 
actually occupied." 

In No. 70 CR 2483 the indictment charged that on January 
.8, 1970, the defendant, Lonnie Blizzard " . . . (D) id, unlawfully 
. . maliciously and feloniously in a secret manner assault, beat 

and wound one, Dorothy Jones (and seven others, naming them) 
by waylaying and otherwise, with a deadly weapon, to wit: a 
30-30 rifle with intent to feloniously kill and murder (the said 
named persons) ." 

The record discloses a magistrate's warrant designated as 
No. 70 CR 2489 which charged that the defendant maliciously 
injured the personal property of Woodrow Smith by shooting 
and deflating the tires on two described tractors and one trailer. 

On motion of the State in the superior court, the three 
charges were consolidated for trial. The defendant excepted to 
the consolidation. At the close of the evidence the court sustained 
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the motion to dismiss the charge of malicious injury to the 
tractor and trailer tires. The court also sustained the motion 
to dismiss the felony charge in Indictment No. 70 CR 2483, but 
submitted the lesser included offense of assault with a deadly 
weapon. The jury returned verdicts finding the defendant guilty 
of malicious burning of the dwelling house as charged in No. 
70 CR 2482 and guilty of assault with a deadly weapon, the 
lesser included offense, charged in No. 70 CR 2483. From the 
judgments imposing prison sentences, to run concurrently, the 
defendant appealed. The evidence will be discussed in the opinion. 

Robert Morgan, At torney General and Myron  C. Banks,  
Assistant At torney General, by Ronald M.  Price, S t a f f  At torney,  
for the State. 

Grady Mercer., Jr., for  defendant appellant. 

HIGGINS, Justice. 

[I] The defendant's exception to the consolidation of the three 
cases for trial presents a rather serious question. However, at  the 
time the consolidation was ordered, the court accepted the 
State's theory that the defendant may have committed the 
several offenses in order to terrorize the family of his girl 
friend, Dorothy Jones. However, a t  the close of the evidence 
the court dismissed the malicious injury warrant and reduced 
the assault charge from a felony to a misdemeanor. We are 
inclined to hold, therefore, that the court did not abuse its dis- 
cretion in permitting the State to paint its entire picture on a 
single canvas. G.S. 15-152; State v. Arsad, 269 N.C. 184, 152 
S.E. 2d 99; State v. Bryant ,  250 N.C. 113, 108 S.E. 2d 128; 
State v. Combs, 200 N.C. 671, 158 S.E. 252. 

On the house burning charge, Julian Jones, a witness for 
the State, testified that in January, 1970, he lived in a house 
near Jonestown. " . . . I rented it from Bobby Heath. I did not 
lease the house; Heath just let me move there. . . . There was 
an attempt to burn . . . Thursday before it was burned the 
next Wednesday. It was burned on January 14, 1970." Mr. Jones 
further testified: "I left home on the 14th and went to my 
son's house about three miles away. . . . I was away from the 
house about five minutes. I heard the siren's whistle when I 
arrived a t  my son's house. The fire trucks were going towards 
my house and I went back home. When I got home I discovered 
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that the house was afire. . . . I do not know what time the siren 
went off, but I had not been left the house . . . five, six, or seven 
minutes. . . . I had not noticed anything unusual about my 
house before I left. . . . I t  was not over six minutes from the 
time I left home until I heard the fire whistle." 

Chief of Police, Herman B. Dale, testified that he was at 
a V.F.W. meeting and a t  7:05 p.m. the fire alarm sounded. He 
called the fire station and was advised that the Julian Jones 
house was burning. "I left immediately and overtook the fire 
truck a t  the scene of the fire. Mr. Smith (referring to Woodrow 
Smith), the owner of the house, went with me. I got there 
approximately five minutes from the time I started. . . . The 
center room was burning. Most of the blaze was on the out- 
side. . . . I smelled the odor of some fuel, gasoline, around the 
burned area outside the house." 

The State offered Mr. Lynn Williamson, Deputy Commis- 
sioner of Insurance, who testified in substance that he arrived 
a t  the scene of the fire between 8:00 and 8:30 p.m. He was 
permitted to testify that he made an examination and discovered 
"There was an inflammable odor of some type on the ground 
under the edge of the house. I t  had the odor of gasoline." Over 
objection, he was permitted to express this opinion: "I think 
i t  was a man-made fire beginning on the outside of the house.'' 

Mr. Joseph Kornegay testified that during the week pre- 
ceding the fire the defendant came to his filling station, had 
his car tank and a gallon vinegar jug filled with gasoline. Mr. 
Kornegay was shown the jug introduced in evidence which was 
similar to the jug he filled for the defendant. On cross- 
examination he testified that he knew the defendant and that 
he was of good character. "I have sold him gas in a jug several 
times." 

State's witness, Edward Howard, testified that he left home 
a t  7:00 o'clock on the date of the fire. "I saw a 1968 Plymouth 
parked about one-hundred and twenty-five yards North from 
my house. . . . I saw somebody walking around behind the car ;  
I do not know if there was an occupant of the vehicle or not. . . . 
I asked him if I could help him. He said 'no'. I had never seen 
the person before. He was a white male person." 

Mrs. Larry Howard testified that she lived about a mile 
and a quarter from the Julian Jones house and between 6:00 
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and 7 :00 o'clock on January 14th she saw a 1968 blue and white 
Plymouth parked on the side of the road about one and one- 
quarter miles from Julian Jones' house. 

On the morning following the fire the officers discovered 
that along the side of the road about sixty feet from the Julian 
Jones house were a number of shoe tracks which showed the 
indenture "X" on the sole of the shoe which made the tracks. 
The tracks showed a tread design the same as defendant's 
combat boots. 

The State made no effort to disclose the identity of the 
person who discovered and reported the fire. It would seem to 
be of importance to know what the conditions were a t  the time 
of the discovery, especially whether the fire was on the outside 
or on the inside of the building. 

S.B.I. Agent Warren Campbell testified that on January 24, 
1970, he followed automobile tracks on an old road through the 
woods in Duplin County to a point about one mile from the high- 
way. There he came upon the defendant's Plymouth automobile 
and a Cadillac. The defendant and Dorothy Jones were sitting to- 
gether in the Cadillac. The officers arrested the defendant. With 
his permission they searched his automobile and found in the 
trunk a pair of combat boots with an "X" mark on the sole, a 
one gallon plastic jug and a 30-30 Marlin rifle. These articles 
were seized by the officers and introduced in evidence by the 
State a t  the trial. 

The defendant testified that a t  the time of the fire alarm 
he was in the Deep Run Barber Shop five or six miles from the 
scene when the fire department's truck answered the call and 
passed on its way to the fire. He admitted he had been meeting 
Dorothy Jones frequently a t  night near her home and had 
parked his automobile and made tracks around i t  while he was 
waiting for her. He admitted that sometimes he wore combat 
boots. A large number of witnesses testified as to his good 
character. 

Mr. Bernell Kennedy testified as follows: 

"I own and operate Bernell's Barber Shop in Deep 
Run. I saw Lonnie Blizzard in my Barber Shop on Jan- 
uary 14. I cut his hair, I don't recall what time it was when 
he came in. As to if it was before or after the fire whistle 
blew, i t  was while the whistle was blowing, the fire alarm 
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was going off. No sir, I did not notice anything unusual 
about his dress or the way he looked." 

The defendant's explanation of the presence of his auto- 
mobile and the tracks made by combat boots does not a t  all 
contradict the State's evidence, but his version does explain 
the manner in which they were made. 

The evidence of the defendant's purchase of a gallon jug 
of gasoline earlier in the week does not permit an inference the 
gasoline from the jug started the fire. The defendant, according 
to the State's witness, was in the habit of making an occasional 
purchase of a jug full of gasoline. I t  is a matter of common 
knowledge that many persons own lawn mowers and different 
types of machine tools powered by small gasoline motors. The 
purchase of a gallon jug full of gasoline, therefore, is neither 
unlawful nor incriminating. The defendant's evidence does not 
contradict, but explains and rebuts inferences of guilt on the 
house burning count. 

[2] To warrant a conviction on circumstantial evidence, the 
facts and circumstances must be sufficient to constitute sub- 
stantial evidence of every essential element of the crime charged. 
State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431. Guilt must be 
a legitimate inference from facts established by the evidence. 
When the facts and circumstances warranted by the evidence do 
no more than raise a suspicion of guilt, they are insufficient to 
make out a case and a motion to dismiss should be allowed. 

[3] The applicable rules with citations of authority appear in 
this Court's opinion in State v. Bruton, 264 N.C. 488, 142 S.E. 
2d 169: 

"On a motion to nonsuit, the defendant's evidence 
which explains or makes clear the evidence of the State 
may be considered. (Citing authorities.) 

On a motion for nonsuit, the foregoing rule also permits 
the consideration of defendant's evidence which rebuts the 
inference of guilt when it is not inconsistent with the 
State's evidence." 
This case fits the pattern described by Chief Justice Stacy 

in State v. Cranford, 231 N.C. 211, 56 S.E. 2d 423. "A careful 
scrutiny of the evidence leaves us with the impression that i t  
falls short of the degree of proof required to convict a defend- 
ant in a criminal prosecution." 
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[4] The evidence against the defendant on the charge of mali- 
cious burning of the dwelling house was insufficient to survive 
the motion to dismiss. 

I n  Case No. CR 70 2483 the charge is  that  on January 18, 
1970, the defendant feloniously and in a secret manner assaulted 
Dorothy Jones and seven others (naming them) with a deadly 
weapon, to  wit:  a 30-30 rifle with intent to feloniously kill and 
murder the said named persons. 

We note that  the bill of indictment did not charge that  
the defendant intentionally discharged a firearm into an  occu- 
pied building. Hence the trial judge limited the verdict to assault 
with a deadly weapon. It may be noted that  a t  the time the 
indictment was drawn, the Session Laws of 1969 were not readi- 
ly available. We assume the solicitor was not familiar with 
Section 7, Article 13, Chapter 869, Session Laws of 1969. The 
section is now codified as G.S. 14-34.1 and provides: 

"Any person who wilfully or wantonly discharges a 
firearm into or  attempts t o  discharge a firearm into any 
building, structure, vehicle, aircraft, watercraft, or other 
conveyance, device, equipment, erection, or enclosure while 
i t  i s  occupied is guilty of a felony punishable as provided 
in Section 14-2." 

On the assault charge the State's evidence disclosed the 
following: During the early afternoon of January 18, 1970, 
Dorothy Jones, her mother-in-law Nora Jones, and others, were 
in the Leonard Jones dwelling house when a number of gun 
shots were fired from the nearby woods. Mrs. Nora Jones 
testified the occupants became frightened and sought refuge in 
a bedroom in the rear of the house. She further testified that  
she heard bullets "sizzling in the air  over the house, I suppose, 
and around it. . . . I could hear the bullets whiz by. . . . I think 
Monday we got to looking around and we found a place . . . 
where a bullet struck. I t  was near the front door step." How- 
ever, the officer who made the investigation testified he found 
no evidence that  the house had been hit. The officer did find 
that  one bullet hit a tree in the yard. Four or five others had 
hit hardwood trees down in the woods. In addition, a number 
of bullets had gone entirely through pine trees. The officer 
recovered the bullets which were embedded in the trees. From 
the bullet channels which looked fresh and bright, without any 
discoloration, he concluded the bullets had been recently fired. 
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The recovered bullets and the defendant's 30-30 rifle were 
sent to the S.B.I. Laboratory in Raleigh where the ballistics 
expert made tests and expressed the opinion that the bullets 
introduced in evidence had been fired from the defendant's 
30-30 Marlin rifle. At  the time the officer removed the rifle 
from the defendant's automobile the defendant stated that he 
bought the rifle new and had kept it in his possession since the 
purchase and no one else had used it. The officer repeated this 
admission to the jury. 

A State's witness (Taylor) testified that on the Sunday 
"Leonard Jones' house was shot at" he saw a blue and white 
Plymouth parked by the side of the road about one-half mile 
from the Leonard Jones house. "I saw somebody there with 
the boot lid up. . . . He was a white man. . . . I did not know 
who the defendant was. I t  was after 12:00, early after that." 

Soon after the shooting Deputy Sheriff Harper arrived at 
the scene and made an investigation. In the woods about three 
hundred yards from the house he found fresh tracks under a 
sweet gum tree. He radioed for bloodhounds. They were taken 
to  the tree where they picked up a "hot scent" and trailed for 
a considerable distance to a wide ditch in an open field where 
the officers observed boot tracks with marks similar to the 
combat boot tracks discovered across the road from the Julian 
Jones house the day after the fire. The officer testified, "At 
this time it was getting late and the dogs gave out on us . . . . ' ' 

[S] The evidence is sufficient to permit the inference a rifle 
in the possession and custody of the defendant fired the shots, 
one of which struck the Leonard Jones house and others struck 
the garage, the automobile and a tree in the yard. Others struck 
trees near the sweet gum in the woods. If the shooter intended 
to injure the occupants of the house, he exhibited exceedingly 
poor marksmanship. The more probable and charitable view of 
the occurrence is that the purpose of the shooting was to notify 
Dorothy that her friend was in the vicinity. At any rate, the 
intentional firing of a high powered rifle into, or near, the 
home frightening the inmates causing them to seek safety in 
the back of the house would be sufficient evidence to make out 
a case of assault with a deadly weapon. 

At the conclusion of the evidence Judge Copeland allowed 
the motion to dismiss the felony charge, but overruled the motion 
as  to the lesser offense of assault with a deadly weapon. The 
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court did not commit error, therefore, in allowing the State to  
go to the jury. 

I n  No. 70 CR 2482 the verdict of guilty is  set aside, the 
judgment is arrested and the defendant is ordered discharged. 

I n  No. 70 CR 2483 we find no error. 

Chief Justice BOBBITT concurring in results. 

I agree that  the evidence offered by the State was in- 
sufficient to warrant submission of the malicious burning 
charge. I disagree with the portion of the opinion which, based 
on quotations from State v. Bruton, 264 N.C. 488, 499, 142 S.E. 
2d 169, 176 (1965), holds that  evidence offered by  defendant 
tending to  establish an alibi may be considered in resolving the 
nonsuit question. I refer specifically to the testimony of defend- 
ant  and of Kennedy to the effect that  defendant was in the 
Deep Run Barber Shop, five or six miles from the scene of the 
fire, when the fire whistle blew and the fire truck passed. To 
consider this type of defense evidence in resolving the nonsuit 
issue is to  nullify the rule that  the evidence must be considered 
in the light most favorable to the State. 

The majority opinion stresses this paragraph from the 
opinion in Bruton, a t  499, 142 S.E. 2d a t  176: "On a motion 
for nonsuit, the foregoing rule also permits the consideration 
of defendant's evidence which rebuts the inference of guilt when 
i t  is not inconsistent with the State's evidence. S. v. Oldham, 224 
N.C. 415, 30 S.E. 2d 318 [1944]." 

The following is an  excerpt from the opinion in Oldham: 
"The general rule on a demurrer to  the evidence is that  only 
the State's evidence is to  be considered, and the defendant's 
evidence is  not to be taken into account, unless i t  tends to 
explain or make clear that offered by the State. [Citations.] 
However, in vagrancy cases where the evidence of guilt is purely 
negative in character, positive and uncontradicted evidence in 
explanation which clearly rebuts the inference of guilt and is not 
inconsistent with the State's evidence should be taken into con- 
sideration on motion to nonsuit. [Citations.] " (Our italics.) 

I n  Oldham, the evidence offered by the State tended to 
show the defendant's frequent presence in and around the bus 
station and the nearby cafe and his association there with vari- 
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ous persons. The defendant's evidence simply explained why 
he was a t  the bus station and nearby cafe and what he was doing 
on these occasions when observed by the officers. The State's 
evidence was insufficient to establish guilt. Unexplained, i t  
might have raised a suspicion or inference of guilt. The court 
simply held that in vagrancy cases the defendant's explanations 
as to what he wax doing on the occasions when observed by the 
officers was for consideration with reference to dispelling any 
inference of guilt. 

In my view, it was perfectly proper to consider defendant's 
explanation with reference to the boot tracks, automobile tracks 
and purchase of gasoline. These are matters referred to in the 
State's evidence. In my view, defendant's evidence to the effect 
that he was a t  a barber shop miles away when the fire broke 
out is evidence that would be proper for consideration only by 
a jury in determining the ultimate question of guilt or innocence. 

With the exception noted, I concur in the results and in the 
majority opinion. 

Justice SHARP concurs in this opinion. 

NATIONWIDE MUTUAL INSURANCE COMPANY v. JOHN HENRY 
COTTEN, WILLIAM E. DIGGS, EVERLENA M. DIGGS, AND 
ALLSTATE INSURANCE COMPANY. 

No. 145 

(Filed 15 December 1971) 

1. Insurance 95- automobile liability policy - termination - notice to 
Department of Motor Vehicles 

G.S. 20-309(e) requires notice to the Department of Motor 
Vehicles prior to the effective date of cancellation of an automobile 
liability insurance policy only where t,he policy has been terminated 
by the insurer. 

2. Insurance § 95- assigned risk policy - rejection of offer to renew - 
termination by insured 

When an automobile liability insurance policy terminates in con- 
sequence of the policyholder's rejection of the company's offer to renew 
the policy, contained in a premium notice given pursuant to the rules 
governing policies issued under the assigned risk plan, such termi- 
nation is deemed a termination "by the insured" and not a termination 
"by the insurer" within the meaning of G.S. 20-309(e) and G.S. 
20-310 (a). 
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Insurance fj 95- assigned risk policy - intent to renew - certification 
of insurance to Department of Motor Vehicles 

Where insured had received notice from plaintiff insurer that  his 
assigned risk policy would terminate on 8 March 1968, the insured's 
certification to the Department of Motor Vehicles on 19 February that 
he had financial responsibility as  required by The Vehicle Responsibility 
Act and his giving the name of plaintiff as his insurer in that  certifica- 
tion, for the purpose of getting a 1968 license plate for his automobile, 
did not show an intent by the insured to renew the policy with plaintiff 
so as  to extend its coverage beyond 8 March. 

4. Insurance fj 95- assigned risk policy - termination by insured - 
ignoring offer to renew - notice to Department of Motor Vehicles 

An assigned risk policy was terminated "by the insured," within 
the meaning of G.S. 20-309(e), by his complete ignoring of the offer of 
the insurer to renew the policy contained in the notice of premium sent 
by the insurer to the insured and received by him; consequently, 
termination of the policy was not contingent upon the insurer's giving 
notice thereof to the Department of Motor Vehicles 15 days prior to 
the effective date of the termination, the insurer being required only 
to give the Department notice LLimmediately" after the termination 
of the policy. 

5. Insurance 1 95- termination of assigned risk policy - "immediate" 
notice to Department of Motor Vehicles 

Where the statutory requirement is that notice be given to the 
Department of Motor Vehicles "immediately" after the termination of 
the policy becomes effective, a delay in giving notice will not defeat 
the termination. 

6. Insurance !3 95- termination of automobile liability policy - purpose 
of notice to Department of Motor Vehicles 

The purpose of notice to the Department of Motor Vehicles of the 
termination of an automobile liability poIicy is to enable the Depart- 
ment to recall the registration and license plate issued for the vehicle 
unless the owner makes other provision for compliance with The Vehicle 
Responsibility Act. 

7. Insurance 8 95- termination of assigned risk policy - notice to De- 
partment of Motor Vehicles after termination date - termination 15 
days after notice 

Even if an autombile liability insurer had been required to give 
the Department of Motor Vehicles notice of the termination of an 
assigned risk policy 15 days prior to the effective date of the termi- 
nation, notice given by the insurer to the Department subsequent to 
the termination date stated in the notice of premium sent to the insured 
would have terminated the policy 15 days after the insurer notified 
the Department of Motor Vehicles. 

ON certiorari to  the Court of A p p e a l s  to review its decision, 
reported i n  12 N.C. App. 212, 182 S.E. 2d 801, a f f i r m i n g  the 
judgment by Clark, J., at the January 1971 Regular Civil  Sess ion  
of WAKE in favor of the de fendan t .  
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This is a suit for a declaratory judgment. The plaintiff 
seeks an adjudication that  a policy of automobile liability insur- 
ance, issued by i t  to John Henry Cotten, affords no coverage of 
his liability, if any, upon claims arising out of a n  automobile 
collision on 26 May 1968, and that  a policy issued by Allstate 
Insurance Company affords coverage thereon, by reason of an  
Uninsured Motorist Insurance Clause contained therein. 

The following facts, renumbered and summarized for brevi- 
ty, a re  stipulated: 

1. On 26 May 1968, a Buick automobile, owned and operated 
by John Henry Cotten, collided with an  Oldsmobile automobile, 
owned and operated by William E. Diggs, in which Everlena M. 
Diggs was riding as a passenger. Separate suits were instituted 
by William E. Diggs and by Everlena M. Diggs against Cotten 
for  damages on account of property and personal injuries alleged 
to  have been sustained by them in the collision. These actions a re  
still pending. Nationwide Insurance Company, having denied lia- 
bility under i ts  policy of automobile liability insurance issued to 
Cotten, is presently defending him in these actions pursuant t o  
a reservation of its rights. 

2. On 8 March 1966, Nationwide issued, under the As- 
signed Risk Plan, i ts  policy of automobile liability insurance to 
Cotten. The term of the  policy so issued was one year. The policy 
was renewed for a second period of one year, 8 March 1967 
to  8 March 1968. If the policy was in effect on the date of the 
collision, the Buick owned and operated by Cotten was a n  
insured vehicle under the  policy. 

3. Allstate Insurance Company issued to Mr. and Mrs. 
Diggs i ts  policy of automobile liability insurance, containing an  
Uninsured Motorist Clause, which policy was in full force and 
effect at the time of the collision. 

4. Forty-five days prior to  8 March 1968 (the last day of 
the term of the renewal of the policy above mentioned), Nation- 
wide offered to renew the policy, for another period of one year, 
by mailing to  Cotten a notice of the premium for such renewal. 
This notice showed the termination date of the policy (i.e., the 
policy then in existence) was 8 March 1968, the  premium for 
its renewal for one year was $77.80 and the date for the pay- 
ment of such premium was 14 February 1968. The notice stated: 
"PREMIUM NOTICE FOR ASSIGNED RISK POLICY. Your automobile 
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policy terminates on the date shown below. You may renew your 
policy for another year by paying the PREMIUM before the PAY- 
MENT DATE." Cotten received this notice in the due course of 
mail. A copy thereof was mailed by Nationwide a t  the same 
time to the producer of record, who received it in the due course 
of mail. 

5. Cotten did not pay the premium called for by the pre- 
mium notice. 

6. On 14 February 1968 (the due date of the premium as 
shown on the above premium notice), Nationwide mailed to 
Cotten a notice of termination of the policy, showing the termi- 
nation would occur at 12:Ol a.m., on 8 March 1968 and that 
the extension endorsement which had been mailed to  Cotten 
with the premium notice above mentioned was null and void. 
This bore on its face the statements required by statute. Gotten 
received this termination notice in the due course of mail. A 
copy was mailed a t  the same time to the producer of record, 
who received his copy in the due course of mail. 

7. On 19 February 1968 (after the mailing to him of the 
above mentioned notice of premium and the above mentioned 
termination notice), Cotten certified to the Department of 
Motor Vehicles that he had financial responsibility as required 
by the North Carolina Financial Responsibility Act, therein 
giving Nationwide as the name of his insurer and referring to 
its above mentioned policy by number. On the basis of this 
certification by Cotten, the Motor Vehicle Department issued to 
him a 1968 license plate for the Buick automobile involved in 
the collision. 

8. On 13 March 1968, Nationwide prepared and delivered 
to the Department of Motor Vehicles a notice that its said policy 
issued to Gotten had been terminated, effective 8 March 1968, 
this notice being on the Department's Form FS-4. No other 
notice of termination of this policy was given by Nationwide to 
the Department of Motor Vehicles. 

9. The policy issued by Nationwide to Cotten was not one 
required to be certified in compliance with the provisions of 
the Motor Vehicle Safety and Financial Responsibility Act of 
1953, as distinguished from the Vehicle Financial Responsibility 
Act of 1957. 
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I t  was further stipulated by the parties that the question 
of whether Nationwide filed with the Commissioner of Insur- 
ance and with the plaintiff (sic) notices and statements of 
reasons for the same is not germane to the issues raised or 
intended to be raised by the parties and is not material to this 
controversy. 

Upon the foregoing stipulations, the trial court concluded 
that Nationwide "failed to give the North Carolina Department 
of Motor Vehicles notice of the cancellation fifteen (15) days 
prior to the effective date of the cancellation, and did fail to 
effectively cancel its policy, so that John Henry Cotten was an 
insured motorist a t  the time of the occurrence of the accident of 
May 26, 1968." The court, accordingly, adjudged that the policy 
issued by Nationwide to Cotten was in full force and effect at 
the time of the collision on 26 May 1968 and that Cotten was 
not a t  that time an uninsured motorist. 

On appeal by Nationwide, the Court of Appeals affirmed. 

Smith, Anderson, Dorsett, Blount & Ragsclale by Willis 
Smith, Jr., and Robert R. Gardner for plaintiff. 

Cockman, Alvis & Aldridge by Jerry S. Alvis for defendant. 

LAKE, Justice. 

G.S. 20-309(e), which is part of The Vehicle Financial 
Responsibility Act of 1957, prior to the amendment of 1971, 
which has no effect upon this action, provided: 

" (e) No insurance policy provided [sic] in subsection 
(d) [i.e., any policy providing liability insurance with re- 
gard to a motor vehicle] may be terminated by cancellation 
or otherwise by the insurer without having given the North 
Carolina Motor Vehicles Department notice of such can- 
cellation fifteen (15) days prior to effective date of can- 
cellation. Where the insurance policy is terminated by the 
insured the insurer shall immediately notify the Depart- 
ment of Motor Vehicles that such insurance policy has been 
terminated. The Department of Motor Vehicles upon re- 
ceiving notice of cancellation or termination of an owner's 
financial responsibility as required by this Article, shall 
notify such owner of such cancellation or termination, and 
such owner shall, to retain the registration plate for the 
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vehicle registered or required to be registered, within 15 
days from date of notice given by the Department, certify 
to the Department that he has financial responsibility 
effective on or prior to the date of such cancellation or 
termination. Failure by the owner to certify that he has 
financial responsibility as herein required shall be prima 
facie evidence that no financial responsibility exists with 
regard to the vehicle concerned and, unless the owner's 
registration plate has been surrendered to the Department 
of Motor Vehicles by surrender to an agent or representa- 
tive of the Department of Motor Vehicles and so designated 
by the Commissioner of Motor Vehicles or depositing the 
same in the United States mail, addressed to the Depart- 
ment of Motor Vehicles, Raleigh, North Carolina, the De- 
partment of Motor Vehicles shall revoke the owner's regis- 
tration plate for 60 days. * * * ." (Emphasis added.) 

Subsection (d) of G.S. 20-309 provides that when liability 
insurance with regard to any motor vehicle is terminated by 
cancellation or failure to renew, the owner shall forthwith sur- 
render to the Department of Motor Vehicles the registration 
certificate and the plates issued for the vehicle, unless financial 
responsibility is maintained in some other manner in compliance 
with The Vehicle Financial Responsibility Act of 1957. 

G.S. 20-310 (a ) ,  prior to its amendment in 1971, which 
amendment has no effect upon this action, provided: 

" (a)  No contract of insurance or renewal thereof shall 
be terminated by cancellation or failure to renew by the ilzr 
surer until a t  least fifteen (15) days after mailing a notice 
of termination by certificate of mailing to the named in- 
sured a t  the latest address filed with the insurer by or on 
behalf of the policyholder. The face of the envelope contain- 
ing such notice shall be prominently masked with the words 
'Important Insurance Notice.' Time of the effective date 
and hour of termination stated in the notice shall become 
the end of the policy period. Every such notice of termina- 
tion for any cause whatsoever sent to the insured shall 
include on the face of the notice a statement that financial 
responsibility is required to be maintained continuously 
throughout the registration period and that operation of a 
motor vehicle without maintaining such financial responsi- 
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bility is a misdemeanor, the penalties for which are loss of 
registration plate for sixty days; and a fine or imprison- 
ment in the discretion of the court." (Emphasis added.) 

Whether or not i t  was required by G.S. 20-310 under the 
circumstances of this case, the notice of termination mailed 
by Nationwide to Cotten, and received by him, was mailed prior 
to the date specified in G.S. 20-310 (a )  and bore on its face the 
statement required by the statute. However, a notice of termina- 
tion of the policy was not given by Nationwide to the Motor 
Vehicles Department prior to the date stated in the notice to 
Cotten as the date of termination. The determinative questions 
upon this appeal are, therefore : (1) Does G.S. 20-309 (e) ,  under 
the circumstances of this case, as a condition precedent to the 
termination of Nationwide's risk under the policy, require 
Nationwide to give to the Department of Motor Vehicles notice 
of such termination 15 days prior to its effective date? (2) If 
so, did the notice given by Nationwide to the Department of 
Motor Vehicles, subsequent to the termination date stated in 
the notice to Cotten, terminate Nationwide's risk under the poli- 
cy 15 days after it so notified the Department? 

Apart from statute, the policy issued by Nationwide to 
Cotten would have terminated, by its own terms, at  12:01 a.m., 
on 8 March 1968. Forty-five days prior to that date, Nationwide 
mailed to Cotten, and he received, a notice of the premium neces- 
sary for renewal, showing the date by which such payment must 
be made by Cotten in order to renew the policy. By its express 
terms, this notice was an offer by Nationwide to renew the 
policy. Cotten made no response whatever to this offer. Though 
i t  was followed on 14 February by a notice of termination, 
showing that would occur a t  12:Ol a.m., on 8 March 1968, and 
bearing upon its face the statutory warning as to the conse- 
quence of operating a vehicle without the requisite financial 
responsibility, Cotten did not communicate with Nationwide 
prior to the accident on 26 May. 

[I] G.S. 20-309 (e) expressly distinguishes between a policy 
terminated by the insurer and a policy terminated by the in- 
sured, with reference to when the insurer is required to notify 
the Department of Motor Vehicles that the policy has been 
terminated. It is only where the policy has been terminated by 
the insurer that the statute requires notice to the Department 
of Motor Vehicles prior to the effective date of cancellation. 
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[2] In Faixan v. Insurance Company, 254 N.C. 47, 118 S.E. 
2d 303, this Court concluded that the insured had rejected the 
insurer's offer to renew his policy. Consequently, this Court 
held there was no failure by the insurer to renew and the insurer 
was under no obligation to give to the insured the notice of 
termination, required by G.S. 20-310 when termination is "by 
the insurer." Thus, when a policy terminates in consequence of 
the policyholder's rejection of the company's offer to renew the 
policy, contained in a premium notice given, as in the present 
case, pursuant to the rules governing policies issued under the 
Assigned Risk Plan, such termination is deemed a termination 
"by the insured" and not a termination "by the insurer," within 
the meaning of the above quoted statutes. 

[3] Cotten's certification to the Department of Motor Vehicles 
on 19 February 1968 that he had financial responsibility as 
required by The Vehicle Financial Responsibility Act and his 
giving Nationwide as the name of his insurer in that certifica- 
tion was for the purpose of getting a 1968 license plate for his 
automobile. That certification by him to the Motor Vehicles 
Department did not misstate any fact, for the policy was then 
still in effect, notwithstanding his having received the com- 
pany's notice that its termination would occur on 8 March. 
Thus, this certification by Cotten to the Department of Motor 
Vehicles does not show his intent to renew the policy so as 
to extend its coverage beyond 8 March. Furthermore, there is 
nothing in the record to indicate that his certification to the 
Motor Vehicles Department was brought to the attention of 
Nationwide. In Faizan v. Insurance Company, supra, the policy- 
holder, having received the premium notice, instead of com- 
municating with the company, applied to the Assigned Risk 
Plan for other insurance, but there is nothing in that case to 
indicate that such action by him was brought to the attention 
of the defendant company. These are the only differences in 
the facts of the two cases, relative to who terminated the policy, 
which we have discovered. Neither of these circumstances justi- 
fies a different conclusion upon the question of whether the 
policyholder rejected the company's offer to renew the policy. 

Perkins v. Insurance Company, 274 N.C. 134, 161 S.E. 2d 
536, distinguished Faizan v. Insurance Company, supra, on the 
ground that in the Perkins case there was no evidence or finding 
that the policyholder had rejected the company's offer to renew 
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the policy upon payment of the renewal premium. As the Court 
there noted, a substantial part of the renewal premium was sent 
by, or on behalf of, Perkins to the company, and there was 
uncertainty on the part of the insured as to whether the 
amount so sent was the full amount properly due the company 
for such renewal. This Court said these circumstances, known 
to the company, indicated a definite desire on the part of 
Perkins to renew the policy. Thus, we held that there had been 
no rejection of the offer by Perkins, so Faixan v. Insurance Com- 
pany, supra, was not controlling, and the termination of the 
Perkins policy was "by the insurer," necessitating the giving to 
Perkins by the company of the notice of termination required 
by G.S. 20-310(a). The notice sent by the company to Perkins 
not being in compliance with the statutory requirement, this 
Court held that the Perkins policy was not terminated. In the 
present case, there was no such effort by Cotten to renew his 
policy. There was no communication whatever by him with 
the company concerning renewal. This case, therefore, falls 
within the rule of Faizan v. Insurance Company, supra, not 
within that of Perkins v. Insurance Company, supra. 

In Insurance Company v. Hale, 270 N.C. 195, 154 S.E. 2d 
79, we said that the policyholder, prior to the alleged termina- 
tion of the policy, had made full payment of the renewal pre- 
mium to the agent of the company for its collection. For this 
reason we held that the company could not lawfully terminate 
the policy for nonpayment of the renewal premium and, conse- 
quently, the alleged termination was ineffective. We there 
observed that, subsequent to the decision in Faixan v. Insurance 
Company, supra, G.S. 20-309(e) was amended so as to require 
the company to give to the Department of Motor Vehicles notice 
of a termination "by the insurer" prior to the effective date 
thereof, whereas, a t  the time of the Faizan decision, such 
notice to the Department was to be given after the termination 
became effective. This amendment of the statute has no bearing 
upon the authority of the Faizan case on the question of what 
constitutes a termination "by the insured." Consequently, Insur- 
ance Company v. Hale, supra, is not determinative of the present 
case. 

In Harrelson v. Insurance Company, 272 N.C. 603, 158 S.E. 
2d 812, also relied upon by the defendants in this case, we held 
that the defendant company did not have the right to terminate 
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the policy on account of the policyholder's failure to pay its 
charge for making a certification to the Motor Vehicles Depart- 
ment pursuant to The Financial Responsibility Act of 1957 and, 
consequently, its purported cancellation of the policy was not 
effective. The Hnrrelson case is, therefore, not controlling in 
the present case. 

141 We hold, therefore, that the policy issued by Nationwide 
to Cotten was terminated "by the insured," within the meaning 
of G.S. 20-309(e). by his complete ignoring of the offer by the 
company to renew the policy contained in the notice of premium 
sent by it to Cotten and received by him. That being true, termi- 
nation of the policy was not contingent upon the company's 
giving notice thereof to the Department of Motor Vehicles prior 
to the effective date of the termination. 

Under these circumstances, G.S. 20-309 (e) required the 
company to notify the Department of Motor Vehicles of the 
termination of the policy "immediately." This provision of the 
statute contemplates such notice to the Department after the 
termination. Thus, the requirement of notice to the Department 
of Motor Vehicles was the same, under the circumstances of 
the present case, as in Faixan v. Insurance Cornpang, supra, 
except insofar as immediate notice may differ from a notice 
given within 15 days after the effective date of the termination. 

[S] At the time of the decision in Nixon v. Insurance Company, 
258 N.C. 41, 127 S.E. 2d 892, the statute, there applicable, re- 
quired that notice of termination be given to the Department 
of Motor Vehicles not later than 15 days following the effective 
date of the termination. This Court said that, since the notice 
to the Department of Motor Vehicles was to be given after the 
effective date of the termination, neither a defective notice nor 
a failure to give notice to the Department would affect the 
validity or binding effect of the termination of the policy. I t  
follows that where, as here, the statutory requirement is that 
notice be given to the Department of Motor Vehicles "immedi- 
ately" after the termination of the policy becomes effective, a 
delay will not defeat the termination. 

[6] The purpose of the notice to the Department of Motor Ve- 
hicles is not the same as the purpose of the notice of termination 
given to the policyholder. The purpose of the notice to the De- 
partment is to enable it to recall the registration and license 
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plate issued for the vehicle unless the owner makes other provi- 
sion for compliance with The Vehicle Financial Responsibility 
Act. See, Nixon 71. Insurance Companp, s2147.a. 

[4] We, therefore, hold that  the f irst  question, above stated, 
should be answered in the negative. That is, under the circum- 
stances of this case, the giving by Nationwide to the Department 
of Motor Vehicles of notice of termination of Cotten's policy 15 
days prior to its effective date was not a condition precedent to 
the  termination of the policy. 

[7] This being true, an  answer to the second question is not 
essential to the determination of this appeal. If i t  were, i t  should 
be answered affirmatively. The purpose sought to be accom- 
plished by the Legislature in requiring notice to be given to 
the  Department of Motor Vehicles is fully accomplished if the 
life of the policy be deemed extended 15 days after the giving to  
i t  by the company of the  delayed notice. The purpose of the re- 
quirement of notice t o  the Department of Motor Vehicles is not 
to provide free insurance to the  policyholder who has, by his 
disregard of the premium notice, demonstrated that  he does not 
intend to pay the renewal premium. There is nothing which 
prevents the Department of Motor Vehicles, upon receipt of 
the  delayed notice, from acting immediately as the statute con- 
templates i t  will act upon the receipt of timely notice. There- 
fore, the  procedures followed by Nationwide would, in any event, 
be sufficient to effect a termination of this policy 15 days after  
i t  gave notice to  the Department of Motor Vehicles, which was 
substantially prior to the  collision between Cotten's vehicle and 
that  driven by Mr. Diggs. 

The decision of the Court of Appeals is, therefore, reversed 
and the matter is remanded to  i t  for  the entry of a judgment in 
accordance with this opinion. 

Reversed and remanded. 
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STATE OF NORTH CAROLINA v. ROBERT MUSE 

No. 88 

(Filed 15 December 1971) 

1. Criminal Law § 75- admissibility of incriminating statements - 
S.B.I. agent's statement that he "would let i t  be known'' 

Incriminating statements made by an incarcerated defendant to 
an S.B.I. agent were not rendered inadmissible by the agent's statement 
that  he "would let it  be known" if the defendant gave him any infor- 
mation, where (1) the defendant requested the agent's presence and 
volunteered the incriminating statements, (2) the agent did not 
solicit information from the defendant and he told him that he could 
make no promises, and (3)  the agent's statement to "let i t  be known" 
was made with reference to other crimes than the one for which 
defendant was incarcerated. 

2. Criminal Law § 74- nature of inculpatory statements 
The statements of a defendant which admit an  essential part of 

the offense charged are inculpatory. 

3. Criminal Law $j 75- admissibility of inculpatory statements - 
defendant in custody 

The fact that a defendant was in custody when he made inculpatory 
statements does not of itself render the statements inadmissible. 

4. Criminal Law § 75- Miranda rights - custodial interrogation 
A police officer is not required to warn a defendant of his Miranda 

rights where there is no custodial interrogation. 

5. Criminal Law § 146- Supreme Court review of decision by Court of 
Appeals - State's petition for certiorari 

In a criminal case in which the State petitioned for certiorari 
to review a decision of the Court of Appeals, the Supreme Court 
elected to consider assignments of error that  were not considered by 
the Court of Appeals. G.S. 7A-31. 

6. Criminal Law 3 50; Receiving Stolen Goods 8 4- opinion testimony - 
value of stolen goods 

In  a prosecution charging defendant with receiving stolen goods, 
i t  was proper to allow the owner of the stolen goods to give his 
opinion a s  to the value of the goods. 

7. Criminal Law 8 50- opinion testimony - admissibility 
Where the answer of the witness clearly indicated that he had 

a n  opinion as  to the value of stolen articles, his failure to state first 
that  he had such opinion was not prejudicial error. 

8. Receiving Stolen Goods $1 3, 6- instructions on identity of goods 
stolen - recent possession doctrine 

Where the State in a prosecution for receiving stolen goods did 
not rely upon the presumption arising from the possession of recently 
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stolen goods, the trial court was not required to charge that the jury 
must find that  the goods allegedly received by defendant were the 
same goods that were stolen. 

9. Larceny 8 5- recent possession doctrine - presumption - evidentiary 
facts 

The doctrine of recent possession of stolen goods allows the 
raising of an inference that the possessor is guilty of breaking and 
entering and larceny; i t  is an evidentiary circumstance to be considered 
by the jury along with all other circumstances. 

10. Criminal Law 8 42; Receiving Stolen Goods 1 4- exhibits - admis- 
sibility of allegedly stolen goods 

In a prosecution for receiving tools that were stolen from an auto- 
mobile parts shop, the following exhibits were relevant and properly 
identified for admission in evidence: an inventory made by the chief 
of police of the tools that  were purchased from the defendant, and the 
various tools that  were identified as the tools purchased from the 
defendant. 

ON certiorari to review decision of the Court of Appeals 
reported in 11 N.C. App. 389, which ordered a new trial for 
error found in the trial before Rouse, J., a t  22 September 1970 
Session of Superior Court of CAMDEN. 

We allowed the State's petition for certiorari pursuant to 
G.S. 7A-31 on 30 July 1971. 

Defendant was charged in a bill of indictment by the Grand 
Jury of Pasquotank County with breaking and entering and 
larceny, and with receiving stolen goods, knowing them to be 
stolen. On 25 February 1970 defendant appeared in the Superior 
Court of Pasquotank County with counsel J. Ball of the Virginia 
Bar, and Mr. J. W. Jennette of the Pasquotank Bar. His counsel 
tendered a plea of guilty to receiving stolen property; however, 
defendant stated that he would plead guilty to receiving stolen 
property, but not knowing that it was stolen. The court re- 
fused to  accept this plea, and set the trial for the next day. 
Defendant failed to appear, and the trial judge set his appear- 
ance bond in the amount of $20,000. Defendant was later appre- 
hended in Virginia and was returned to Pasquotank County 
jail. He escaped from that jail and was again apprehended, and 
upon return to North Carolina was sent to Central Prison in 
Raleigh to  awajt his trial. Upon defendant's motion, Judge 
Walter Cohoon ordered a change of venue to Camden County, 
set defendant's appearance bond in the amount of $10,000, and 
set the date of trial for the 21 September 1970 Session of Cam- 
den. The case was called for trial on 22 September 1970, and 
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the solicitor announced that he elected to  t ry  defendant on the 
charge of receiving stolen property. Defendant, through his 
counsel, Messrs. J. M. Ball and Herbert Mullen, entered a plea 
of not guilty. 

The State's evidence may be summarized as follows: 

Thomas L. McDaniels, part-owner of City Motor Parts, 
Inc., testified that on the morning of 3 May 1969 he discovered 
that his building had been forcibly entered during the previous 
night and that a number of tools and automobile parts had 
been removed. At the request of the police he had hastily pre- 
pared a list of missing tools which he valued a t  approximately 
$1,000 to $1,200. He later identified a number of missing tool 
sets by description and stock number. These tool sets had not 
appeared on the original list. He stated, over objection, that in 
his opinion these tool sets had a fair market value of $200 
to $250. 

Calvin Hudson, who operated an automobile repair garage 
in Pasquotank County, testified that sometime after 3 May 
1969 defendant offered to sell him a box of tools for $130. De- 
fendant stated that the tools were not stolen. Hudson told 
defendant that he did not have that kind of money and would 
need two or three days to get the money. On the next day he 
contacted Thomas McDaniels, who told him to go ahead and 
buy the tools. He bought the tools two or three days later for 
the agreed price of $130, notified McDaniels, and later delivered 
the tools to McDaniels and local police officers. He did not get 
any serial numbers from the tools, but he stated that a number 
of the tools exhibited to him in court were similar to those which 
he had delivered to McDaniels and the police officers. 

W. C. Owens, Chief of Police of Elizabeth City, stated that 
he accompanied McDaniels and SBI Agent 0. L. Wise to Hud- 
son's garage where Hudson exhibited and delivered a number 
of tools to them. Owens identified a number of the tools as  
being a portion of the tools seen a t  the garage. He identified 
a paperwriting made by him on 22 May 1969 which purported 
to be a list of items recovered from Hudson's garage which 
Hudson had purchased from Robert Muse on Wednesday, 21 
May 1969. The first item on this list was an "Ingersol Rand 
Impactool, size 405, Serial No. 128125, Model A." The list which 
he identified was marked State's Exhibit 15, and was introduced 
into evidence over defendant's objection. 
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T. L. McDaniels was recalled and identified and placed val- 
ues totalling $685 on tools which he said were the same as  
described on the itemized lists. He could identify only the air 
wrench by serial number. Other items were identified by in- 
ventory and stock number. He stated his business was the 
only one in the Elizabeth City area which sold some of the 
items recovered from Hudson. 

SBI Agent 0. L. Wise, inter alia, testified as to conversa- 
tions he had with defendant while defendant was confined in 
jail. This witness' testimony will be considered in the opinion. 

The State's other evidence was cumulative and need not 
be recounted. 

The defendant offered no evidence. 

The jury returned a verdict of guilty of receiving stolen 
goods, knowing them to be stolen, as charged in the bill of 
indictment. Defendant appealed from judgment imposing a 
prison sentence for a term of not less than five nor more than 
seven years. 

Attorney General Morgan, Assistant Attorney General 
Briley for the State. 

Grafton G. Beaman, Worth & Beaman, for defendant. 

BRANCH, Justice. 

[I] Defendant's principal assignment of error is that the trial 
court erred in its voir dire findings and in allowing into evi- 
dence incriminating statements made by defendant. 

When the State called SBI Agent 0. L. Wise as a witness, 
he testified that he had had a conversation with defendant. 
Upon objection, the trial judge excused the jury and held a 
voir dire hearing. 

Agent Wise testified on voir dire that he made several visits 
to defendant's jail cell during the period from 12 June 1969 to 
15 July 1969. Each visit was made pursuant to a request by 
defendant. Defendant asked his help towards getting a smaller 
appearance bond. Defendant told him that he had information 
that would be helpful in solving other crimes. Wise told defend- 
ant that if he gave him any information he would appreciate it 
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and that he "would let it be known." He told defendant that he 
could make no promises. He never cautioned defendant as to 
his constitutional rights since he did not go to the jail for the 
purpose of questioning defendant. Wise stated that all state- 
ments made by defendant were made without prompting from 
him and that he did not initiate any of the questions or a t  any 
time interrogate defendant. Defendant gave him information 
concerning other crimes and also told him that he (defendant) 
had bought certain tools for $90 which he later sold to Mr. 
Hudson. Defendant further stated that he did not break into 
the City Motor Parts building. Wise was the only witness to 
testify on voir dire and he was not cross-examined by defend- 
ant's attorney. 

At the close of the voir dire hearing, the trial judge, inter 
alia, found : 

(7) No "Miranda warning" was given to the defend- 
ant by Mr. Wise. At the time of the alleged conversation 
the defendant was under arrest and was in custody. C Mr. 
Wise did not request the defendant to make a statement 
concerning the alleged breaking and entering of City Motor 
Parts, Inc., and larceny of tools therefrom. The information 
and above statements of the defendant were volunteered 
on the occasions when he called for Mr. Wise and when 
Mr. Wise talked to him a t  his request in the Pasquotank 
County Jail. D - 

E (8) Mr. Wise did not solicit information from the 
deferdant concerning the City Motor Parts, Inc. case. F - 

G (9) This was not a custodial interrogation, wherein 
the questioning was initiated by a law enforcement officer 
after the person had been taken into custody, or otherwise 
deprived of his freedom of action. H - 

The Court then concluded: 

M (a) The statements made by the defendant on the 
occasions in question concerning the tools taken from City 
Motor Parts, Inc., were voluntarily and understandingly 
made and are admissible as evidence in this ease. N - 

0 (b) The statements made by the defendant on the - 
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occasion in question do not fall within the prohibition of 
Miranda v. Arizona. P - 
Defendant's objection was overruled and Agent Wise then 

testified before the jury to substantially the same facts which 
he related on voir dire. 

There was plenary evidence to support the findings of fact 
made by the trial judge, and such findings will not be disturbed 
on appeal. State v. Childs, 269 N.C. 307, 152 S.E. 2d 453; State 
v. Bruce, 268 N.C. 174, 150 S.E. 2d 216. 

We therefore need only decide whether the circumstances of 
this case, as a matter of law, rendered the statements inadmis- 
sible. 

[2, 31 The statements made by defendant to SBI Agent Wise 
were inculpatory since they admitted an essential part of the 
offense charged. State v. Hamer, 240 N.C. 85, 81 S.E. 2d 193. 
However, the fact that defendant was in custody when he made 
the statements does not of itself render the confession inad- 
missible. State u. Hines, 266 N.C. 1, 145 S.E. 2d 363. 

In Miranda v. Arixom, 384 U.S. 436, 16 L. Ed. 2d 694, 86 
S. Ct. 1602, we find the following: 

" (T)  he prosecution may not use statements, whether 
exculpatory or inculpatory, stemming from custodial inter- 
rogation of the defendant unless i t  demonstrates the use 
of procedural safeguards effective to secure the privilege 
against self-incrimination. By custodial interrogation, we 
mean questioning initiated by law enforcement officers 
after a person has been taken into custody or otherwise 
deprived of his freedom of action in any significant way. 

"The fundamental import of the privilege while an in- 
dividual is in custody is not whether he is allowed to talk 
to the police without the benefit of warnings and counsel, 
but whether he can be interrogated. There is no requirement 
that police stop a person who enters a police station and 
states that he wishes to confess to a crime, or a person who 
calls the police to offer a confession or any other statement 
he desires to make. Volunteered statements of any kind are 
not barred by the Fifth Amendment and their admissibility 
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is not affected by our holding today." Id. a t  478, 16 L. Ed. 
2d a t  726, 86 S. Ct. a t  1630. (Emphasis added.) 

Accord: State v. Chance, filed this day; State v. Fletcher and 
St. Arnold, 279 N.C. 85, 181 S.E. 2d 405; State v. Morris, 275 
N.C. 50, 165 S.E. 2d 245; State v .  Perry, 276 N.C. 339, 172 S.E. 
2d 541 ; State v. Meadows, 272 N.C. 327, 158 S.E. 2d 638 ; State 
v. Spence, 271 N.C. 23, 155 S.E. 2d 802. 

It should be noted that the statement made by the SBI 
Agent that he would "let it be known" was made in conversa- 
tion concerning other crimes and was accompanied by a state- 
ment from the officer that he could make no promises. 

[4] The circumstances of this case do not show that defend- 
ant's statements were "obtained by hope or fear," State v. Rob- 
erts, 12 N.C. 259, or that they resulted from any sort of pres- 
sure, State v. Perry, supra. This record clearly shows that there 
was no custodial interrogation. Thus, i t  was not necessary for 
Agent Wise to warn defendant of his rights as required by 
Miranda v. Arizona, supra. 

There was no error in the voir dire proceedings, and the 
trial judge properly admitted defendant's statements into evi- 
dence. 

[q When this Court grants certiorari pursuant to 7A-31, our 
review is ordinarily restricted to the rulings of the Court of 
Appeals which are assigned as error in the petition for certiorari 
and brought forward in petitioner's brief. State v. Williams, 274 
N.C. 328, 163 S.E. 2d 353. However, this case is unusual in that 
it is a criminal case in which the State petitioned for certiorari. 
The Court of Appeals ruled on only one of defendant's assign- 
ments of error in granting a new trial. We therefore elect to 
depart from the general rule and consider the remaining assign- 
ments of error. 

[6] Defendant contends that the trial judge committed preju- 
dicial error by allowing certain opinion evidence as to value. 
During the solicitor's direct examination of State's witness 
Thomas L. McDaniels, the part-owner and operator of City 
Motor Parts, Inc., the following occurred : 

Q. Did you place a value on these items that were missing? 

A. No, sir. 
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Q. Do you have an opinion now satisfactory to yourself as 
to the reasonable market value of them? 

A. Well- 

OBJECTION by defendant OVERRULED. EXCEPTION NO. 1. 

A. Well I would estimate between Two and Two Fifty. 

Q. $200 and $250? 

A. Yes, sir. 

A witness who has knowledge of value gained from experi- 
ence, information and observation, may give his opinion of the 
value of personal property. Stansbury, N. C. Evidence 2d, $ 128, 
p. 300. 

In this jurisdiction when a witness is offered for the pur- 
pose of giving opinion evidence, the approved procedure requires 
that he first be qualified to give the evidence. After qualifica- 
tion, he is asked if he has an opinion and, upon giving an affirma- 
tive answer, is then asked to state his opinion. 

[7] The witness McDaniels obviously had such experience and 
knowledge as would qualify him to give opinion evidence con- 
cerning the value of this property. Since his answer clearly in- 
dicated that he had an opinion, his failure to first state that he 
had such opinion does not constitute prejudicial error. 

Even had the admission of this evidence been prejudicial 
error, i t  was later rendered harmless by the admission, without 
objection, of similar evidence from the same witness. Carver v. 
Lykes, 262 N.C. 345, 137 S.E. 2d 139. This assignment of error 
is overruled. 

[8] Defendant contends that the trial judge's failure to in- 
struct the jury that they must find from the evidence and be- 
yond a reasonable doubt that the tools allegedly received by de- 
fendant were the same tools stolen from City Motor Parts, Inc., 
resulted in prejudicial error. 

In support of this contention he cites and relies on State v. 
Fraxier, 9 N.C. App. 44, 175 S.E. 2d 377 and State v. Jaclcsm, 
4 N.C. App. 459, 167 S.E. 2d 20, which require such a charge. 
In these cases the defendants were charged with breaking and 
entering and larceny, and the State relied on the doctrine of 
recent possession of stolen goods. 
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[9] The doctrine of recent possession of stolen goods as recog- 
nized by this Court allows the raising of an inference that the 
possessor is guilty of breaking and entering and larceny. It is 
an evidentiary circumstance to be considered by the jury along 
with all other circumstances. State v. Allison, 265 N.C. 512, 144 
S.E. 2d 578; State v. Foster, 268 N.C. 480, 151 S.E. 2d 62. The 
trial judge in such cases must require the jury to find from the 
evidence and beyond a reasonable doubt that the goods found in 
possession of the accused are the same goods that were lost as 
the result of the breaking and entering or the larceny with which 
he stands charged. State v. Jackson, 274 N.C. 594, 164 S.E. 2d 
369. This requirement is understandable since the allowed in- 
ference would lose all its probative value if the goods possessed 
by the defendant were not the same goods lost as  a result of 
the larceny or the breaking and entering with which he stood 
charged. 

The essential elements of the crime of receiving stolen goods 
are: "(a) The stealing of the goods by some other than the ac- 
cused; (b) that the accused, knowing them to be stolen, received 
or aided in concealing the goods; and (c) continued such pos- 
session or concealment with a dishonest purpose." State v. Neill, 
244 N.C. 252, 93 S.E. 2d 155. Wharton's Criminal Evidence, 10th 
Edition, Volume 1, 3 32513, p. 643. 

The crime of receiving stolen goods is a "sort of secondary 
crime based upon a prior commission of the primary crime of 
larceny" and " ( t )  he inference or presumption arising from the 
recent possession of stolen property, without more, does not ex- 
tend to the statutory charge (G.S. 14-71) of receiving stolen 
property knowing it to have been stolen or taken." State v. Neilt, 
supra. 

In his final mandate to the jury, the trial judge charged: 

So I charge you, Ladies and Gentlemen, that if you find 
from the evidence and beyond a reasonable doubt, the bur- 
den being on the State to so satisfy you, that the defendant, 
Robert Muse, a t  the time and place in question, that is, 
subsequent to May 3, 1969 and before May 21, 1969, did 
receive certain goods, which had been stolen by some person 
other than the defendant, and that the goods so stolen and 
so received by the defendant, were of a value in excess of 
$200, and that a t  the time he received the goods the defend- 
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ant knew that they had been theretofore feloniously stolen, 
and that the property was received by the defendant with a 
felonious intent, that is, the intent to deprive the owner of 
its property permanently and to convert i t  to the use of the 
person so receiving the same, that is, the defendant, i t  will 
be your duty to render a verdict against the defendant of 
guilty, as charged in the bill of indictment. If you fail to 
so find i t  will be your duty to give a verdict of not guilty, 
or if upon a fair and impartial consideration of all the evi- 
dence and circumstances in the case you have a reasonable 
doubt as to his guilt, i t  will be your duty to give him the 
benefit of such doubt and acquit him. 

If under the circumstances of this case you find from 
the evidence and beyond a reasonable doubt that the defend- 
ant received stolen goods, knowing them to be stolen, as the 
court has explained these terms to you, and the goods in 
question were of a value of $200 or less, then i t  would be 
your duty to return a verdict of guilty of receiving stolen 
goods, knowing them to have been stolen, of a value of 
$200.00 or less, a misdemeanor. If you fail to so find i t  will 
be your duty to give a verdict of not guilty, or if upon a 
fair and impartial consideration of all the evidence and cir- 
cumstances in the case you have a reasonable doubt as to his 
guilt, i t  will be your duty to give him the benefit of such 
doubt and acquit him. 

In instant case the State does not rely on inferences or pre- 
sumptions, and the charge placed upon the State the burden of 
proving beyond a reasonable doubt each individual element of 
the crime of receiving stolen property. This charge was adequate 
and this assignment of error is overruled. 

[lo] Defendant contends that the trial judge committed preju- 
dicial error by admitting into evidence State's Exhibits 8, 9, 10, 
11 and 15 without sufficient identification by the State's wit- 
nesses. 

State's Exhibit 15 was an inventory or list made by Chief of 
Police Owens of tools that he received from the witness Hudson. 
He testified that he made the inventory immediately after the 
tools were received from Hudson. 

State's Exhibit 10, consisting of nineteen Husky socket 
wrenches; State's Exhibit 11, consisting of a ratchet wrench and 
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extension; and State's Exhibit 9, a box of tools, were all ad- 
mitted into evidence after witness Hudson stated that they 
appeared to be the same items that he had purchased from de- 
fendant and after the Chief of Police had, without objection, 
identified State's Exhibits 8, 9, 10, and 11 as the items he had 
received from Hudson. State's Exhibit 8 was identified by Cliff 
Jones, a part-owner of City Motor Parts, Inc., by the number 
and his handwriting that appeared thereon. 

Any object which has a relevant connection with the case 
is admissible into evidence. State v. Stroud, 254 N.C. 765, 119 
S.E. 2d 907. Such object must be identified by the witness. State 
v. Burno, 158 N.C. 632 74 S.E. 462. 

In the case of State v. Macklin, 210 N.C. 496, 187 S.E. 785, 
the defendant was charged with murder. I t  was there stated: 

"The only other exception was to the admission of the 
shotgun as an exhibit in the case. It was competent to show 
the possession of a shotgun by defendant about the time of 
the homicide, and i t  was testified that the one found in 
his room was like the one with which he had been seen on 
the night the deceased was shot. This exception cannot be 
sustained. S. v. Burno, 158 N.C. 632; S. v.  Vann, 162 N.C. 
534. The charge of the court was free from error." 

See also: State v. Fikes, 270 N.C. 780, 155 S.E. 2d 277; State v.  
Jarrett, 271 N.C. 576,157 S.E. 2d 4 ;  State v. Tilley, 272 N.C. 408, 
158 S.E. 2d 573. 

We hold that State's Exhibits 8, 9, 10, 11 and 15 were rele- 
vant and were sufficiently identified before their introduction. 
The trial judge properly admitted them into evidence. 

A careful examination of the entire record fails to reveal 
prejudicial error. The decision of the Court of Appeals is 

Reversed. 
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STATE OF NORTH CAROLINA v. JOHNNY JAMES BLACKMON 

No. 87 

(Filed 15 December 1971) 

1. Criminal Law 5 15- change of venue - pretrial publicity 

The trial court in a homicide prosecution properly acted within its 
discretion when it denied defendant's motion for a change in venue or 
for a special venire on the ground that he had been prejudiced by 
pretrial publicity, since (1) the newspaper articles offered in support 
of the motion did not discuss the details of any evidence against the 
defendant and (2) there was no evidence to show that  any of the 
jurors had been unduly influenced by the articles. 

2. Criminal Law § 91- motion for continuance - defendant's request for 
certain reports 

A motion for continuance on the ground that defense counsel had 
not seen certain reports which he had requested from the State is held 
properly denied by the trial court in a homicide prosecution, where 
(1) the solicitor stated that  he had furnished defense counsel all the 
reports and photographs of which he had knowledge and (2)  the 
defense counsel had one month and four days in which to prepare his 
defense. 

3. Criminal Law 8 75- admissibility of confession - waiver of counsel 
during in-custody interrogation 

The trial court in a homicide prosecution erred in holding that, 
since the defendant had been correctly informed of his right to counsel 
a t  an in-custody interrogation and did not request an attorney, 
defendant's making of incriminating statements during the interroga- 
tion was a waiver of the right to the presence of counsel; the Miranda 
decision requires that the wavier of the right to counsel be knowingly 
and intelligently made. 

4. Criminal Law § 76- confession - determination of admissibility - 
voir dire - conflict in testimony 

The conflict in the testimony on the voir dire raises a question 
of the credibility of the witnesses, which is for the determination of the 
trial court, and its findings of fact, supported by competent evidence, 
are conclusive. 

5. Criminal Law 3 169- erroneous admission of confession - prejudicial 
error 

In a first-degree murder prosecution, the erroneous admission in 
evidence of defendant's incriminating statements to an S.B.I. agent 
required a new trial, notwithstanding there was other evidence suf- 
ficient to support a conviction. 

APPEAL by d e f e n d a n t  f r o m  Long, J., at the 29 March 1971 
Session of STANLY Superior Cour t .  
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Defendant, Johnny James Blackmon, was tried and con- 
victed on an indictment proper in form of murder in the first 
degree of James Alexander Howell, the jury making no recom- 
mendation that he be sentenced to life imprisonment. Defendant 
appeals from a judgment imposing the sentence of death by 
asphyxiation pursuant to the verdict. 

The State's evidence tended to show that on 5 January 1971 
James Alexander Howell and his wife awoke a t  approximately 
5:30 a.m., and after having breakfast, Mr. Howell left to drive 
to work. When his wife did not hear the door to their truck 
slam, she looked out a window and saw the empty truck. After 
calling to her husband and receiving no answer, she became wor- 
ried and called a neighbor, Mr. Gene Almond. When Mr. Almond 
arrived, Mrs. Howell came out of the house and they discovered 
the body of Mr. Howell lying face down alongside his truck. Mr. 
Howell died shortly thereafter, and an autopsy revealed that the 
death resulted from a shotgun wound in the left chest. Later 
that day, police investigators discovered shoe tracks a t  the 
Howell residence in the vicinity of the shooting, and casts were 
made of the impressions. A Halloween mask was also found 
near a path about 140 feet from the house. 

On 19 February 1971 about 5:40 a.m. Sheriff Ralph Mc- 
Swain and two other officers went to defendant's home and 
placed him under arrest on a capias which had been issued on 
21 January 1971 for him on a worthless check charge. Defend- 
ant when arrested was wearing a pair of Army fatigue pants, 
an undershirt, and a pair of Converse All-stars tennis shoes. He 
was allowed to change clothes, including his shoes, and the 
tennis shoes which he had been wearing were taken by Sheriff 
McSwain along with the defendant to the Stanly County jail. 
On arriving a t  the jail, a warrant which had been issued on 18 
February 1971 charging defendant with the murder of James 
Alexander Howell was served on him. 

Defendant was taken to an interrogation room about 6 a.m. 
and questioned about the murder. The three officers involved in 
the questioning stated that defendant was orally advised of his 
rights, and that he stated that he understood these rights. (At 
the trial on v o i ~  dire, defendant denied that he was so advised.) 
At 10 a.m., about four hours after the initial questioning began, 
one Craven Turner was brought into the interview room with 
the defendant. Turner said that he and the defendant had gone 
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to Howell's house earlier that morning to rob him, and that the 
defendant shot Howell during the robbery. Defendant denied 
this and retorted that i t  was Turner who had shot the deceased. 
Turner was then taken from the room and the defendant made 
a full statement in the presence of Sheriff McSwain, and Jack B. 
Richardson and Jack Coppley, both agents of the State Bureau 
of Investigation. Defendant stated that about a month prior to 
the date of the robbery (January 5, 1971) Craven Turner had 
contacted him about the robbery stating that Howell was known 
to carry large sums of money on his person. Defendant further 
stated that the day before the robbery Turner drove the de- 
fendant out to look over the house in which Howell lived. On the 
day of the robbery, Turner picked up the defendant about 4:45 
a.m., and they drove to a point near the Howell home, where 
they parked the car. Turner put on a Halloween mask, and the 
defendant covered his face with a paper bag. They then crossed 
a field to the edge of some woods where the defendant waited 
while Turner walked around the house and hid near some shrub- 
bery. Defendant stated that he heard a shot and soon there- 
after Turner came running back to the woods. Turner told the 
defendant that as he was attempting to rob the deceased, Howell 
reached for his pocket and that Turner, thinking that Howell 
had a gun, shot him in the leg. They then ran back to the car, 
falling on the way and losing the Halloween mask and paper 
bag. 

After the defendant completed his statement, the police 
showed him a 12-gauge single-barrel sawed-off shotgun and a 
Halloween mask. Defendant stated that he owned the gun a t  
the time i t  was used in the robbery, and that the mask he was 
shown was the one used in the robbery. The defendant then 
signed a written waiver form giving his consent f o r  the police 
to search his home. The search produced one unspent 12-gauge 
shotgun shell, which was shown a t  the trial to  f i t  the shotgun 
used to shoot Howell. 

The defendant subsequently accompanied Sheriff McSwain 
and the two State Bureau of Investigation agents to the Howell 
home where he re-enacted the crime for these officers, show- 
ing them the place where the car was parked, the path he and 
Turner followed to the woods near the house, the place where 
he was standing, the shrubbery where Turner was hiding when 
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he shot Mr. Howell, and the places where he and Turner fell 
while fleeing the scene after the shooting. 

The defendant offered no evidence. 

A t t o r n e y  General Robert  Morgan  and Deputy  A t t o r n e y  Gen- 
eral Ra lph  Moody for the  State .  

E l t o n  S. Hudson  f o r  de fendant  appellant. 

MOORE, Justice. 

[I] Defendant first assigns as error the trial court's failure to 
allow defendant's motion for a change in venue or in the alterna- 
tive for a special venire. In support of this motion defendant 
and his counsel filed affidavits. The affidavit of defendant's 
counsel stated that he had asked 47 individuals if they had seen 
or heard pre-trial publicity concerning the case. Of those inter- 
viewed 89.4% had seen or heard the publicity. Of the 42 persons 
who had seen or heard the publicity, 34 expressed the opinion 
that the defendant was guilty and stated that they thought i t  
was the general feeling in Stanly County that the defendant was 
guilty. The names of those interviewed were not disclosed and 
none of them filed affidavits. The affidavit of defendant stated 
that the Stanly News and Press is the only newspaper published 
in  Stanly County and is widely read and circulated in the County. 
Attached to the motion were various articles concerning the 
crime in question which had been published in this newspaper. 
The newspaper articles did not discuss the details of any evi- 
dence against the defendant but only that Mr. Howell was killed 
and that a shotgun was used in the killing, and the fact that 
defendant and Craven Turner had been arrested and charged 
with the crime. The State examined seven witnesses-two law- 
enforcement officers and five who had been in various busi- 
nesses in Stanly County for many years-all of whom expressed 
the opinion that the defendant could get a fair trial in that 
County. 

Prospective jurors were examined concerning whether or 
not they had been influenced by any articles in the newspaper. 
This examination showed that several jurors had not read about 
the case a t  all and that some had read about i t  when i t  first 
happened. There was no evidence to show that any juror had 
been unduly influenced by these articles or that there had been 
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any inflammatory press reports. A motion for change of venue 
or a special venire is addressed to the sound discretion of the 
trial judge, and an  abuse of discretion must be shown before 
there is any error. Here, no such abuse is shown. State v. Ray, 
274 N.C. 556, 164 S.E. 2d 457 (1968) ; State v. Brown, 271 N.C. 
250, 156 S.E. 2d 272 (1967) ; State v. Porth, 269 N.C. 329, 153 
S.E. 2d 10 (1967) ; State v. Childs, 269 N.C. 307, 152 S.E. 2d 
453 (1967) ; State v. McKethan., 269 N.C. 81, 152 S.E. 2d 341 
(1967). 

121 Defendant next assigns as error the trial court's denial of 
defendant's motion for a continuance. Defendant was arrested 
and a warrant charging him with the murder of James Alexander 
Howell was served on him on 19 February 1971. Defendant was 
indicted a t  the 22 February 1971 Session of the Superior Court 
of Stanly County, and Elton S. Hudson was appointed as attorney 
for defendant on 24 February 1971. Defendant's trial began on 
29 March 1971. Counsel for defendant had one month and four 
days in which to prepare for the defense of his client. Defend- 
ant's motion for continuance is based on allegations that coun- 
sel had not seen certain reports which he requested in a motion 
for a bill of particulars. In an answer to the motion for the bill 
of particulars, the solicitor stated that defendant's counsel had 
been furnished 32 photographs, four reports made by agents 
of the State Bureau of Investigation, and a list of 20 prospec- 
tive witnesses for the State, and that he had no knowledge of 
other evidence. A motion for continuance is ordinarily addressed 
to the sound discretion of the trial court and its ruling thereon 
is not subject to review on appeal absent an abuse of discre- 
tion. No abuse is shown in this case. State v. Baldwin, 276 N.C. 
690, 174 S.E. 2d 526 (1970) ; State v. Ferebee, 266 N.C. 606, 
146 S.E. 2d 666 (1966) ; State v. Kirkman, 252 N.C. 781, 114 
S.E. 2d 633 (1960) ; State v. Flowers, 244 N.C. 77, 92 S.E. 2d 
447 (1956) ; 6 N. C. Digest, Criminal Law 5 586. 

[3] Defendant next assigns as error the admission of defend- 
ant's statement in the nature of a confession in evidence against 
him. This assignment presents a serious question, A warrant 
charging defendant with the first degree murder of Howell was 
issued on 18 February 1971. On the morning of 19 February 
1971 about 6:05 a.m., this warrant was served on defendant 
who was then in custody in the Stanly County jail. Defend- 
ant was advised of his constitutional rights as required under 
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Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694, 86 S. Ct. 
1602 (1966), and was then questioned by Sheriff Ralph Mc- 
Swain about the murder. Defendant stated that he knew nothing 
about it. The sheriff then left, but defendant was kept in custody 
for some four hours thereafter during which time other officers 
questioned him. Sheriff McSwain returned about 10 a.m. and 
again questioned defendant who, after being confronted with 
his accomplice Craven Turner, made a detailed statement con- 
cerning his participation in planning the robbery and in the 
shooting of Mr. Howell, and later that same day accompanied 
the officers to the Howell home where he re-enacted the crime 
for the officers. 

Agent Richardson took notes on the statement made by de- 
fendant and was called to testify as to this statement. On objec- 
tion by defendant, a vo i r  dire was held. 

Each of the three officers present a t  the interrogation 
testified on voir dire that after the defendant was taken into 
custody upon another charge, a warrant charging him with this 
murder was served upon him, and thereafter, prior to his mak- 
ing any statement, he was twice given the full Miramla warn- 
ing. Each officer testified that the defendant "did not request 
that an attorney be present," that no threats were made to the 
defendant, that no promise or inducement was made to get him 
to make any statement, and that the defendant did not appear 
to be confused and stated that he understood his rights. 

The defendant testified upon the voir  d i ~ e  that he was not 
advised by any law enforcement officer that he had the right 
to have an attorney present during the interrogation, that he told 
the officers he wanted to talk to a lawyer and that they replied 
that it was too early in the morning to get a lawyer. 

At the conclusion of the vo i r  dire,  the court found as facts 
that the defendant was taken into custody on a worthless check 
charge, that within a few moments thereafter the sheriff read 
to the defendant a warrant charging him with this murder and 
advised the defendant of his rights by giving him the full 
Miranda warning, inchding his right to have an attorney present 
during the interrogation and his right to have such attorney 
appointed before any questioning if he could not afford to em- 
ploy one. The court further found that the defendant "did not 
request . . . the presence of an attorney," that he "stated that 
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he understood his rights," that in the course of the interroga- 
tion he made certain statements which were reduced to writing 
by Agent Richardson, and that such statements were made 
"freely and voluntarily by him, understandably, and without 
promise of reward, without duress, without coercion, and with- 
out pressure." 

Upon these findings of fact the court concluded that the 
statements by the defendant were made freely, voluntarily and 
understandably, without promise or hope of reward and with- 
out duress, pressure or coercion, and that they "were made un- 
derstandably, with full knowledge of his right to remain silent, 
of his right to talk to an attorney, and to have an attorney pres- 
ent a t  the time; and his right to have a State appointed attorney, 
if he could not afford one of his own." The court further con- 
cluded that the defendant "made such statements in waiver of 
said rights." The court then denied defendant's motion to sup- 
press evidence of any such statements made by him. 

141 The conflict in the testimony on the voiq. dire raised a ques- 
tion of credibility of the witnesses, which was for the determina- 
tion of the trial court. His findings of fact, supported by com- 
petent evidence, are conclusive. State v. McRae, 276 N.C. 308, 
172 S.E. 2d 37 (1970) ; State v. Gray, 268 N.C. 69, 150 S.E. 2d 1 
(1966). Consequently, we must take it to be established that the 
defendant was given the full Miranda warning, that he under- 
stood his right to counsel and that he did not request the presence 
of an attorney a t  the interrogation. This, however, is not suf- 
ficient to make the defendant's in-custody statements admissible 
in evidence. In  Miranda v. Arizona, supra, the Supreme Court 
of the United States said: 

"The circumstances surrounding in-custody interroga- 
tion can operate very quickly to overbear the will of one 
merely made aware of his privilege by his interrogators. 
Therefore, the right to have counsel present a t  the inter- 
rogation is indispensable to the protection of the Fifth 
Amendment privilege under the system we delineate today. 
Our aim is to assure that the individual's right to choose 
between silence and speech remains unfettered throughout 
the interrogation process. A once-stated warning, delivered 
by those who will conduct the interrogation, cannot itself 
suffice to that end among those who most require knowledge 
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of their rights. A mere warning given by the interrogators 
is not alone sufficient to accomplish that end. . . . 

"An individual need not make a pre-interrogation re- 
quest for a lawyer. While such request affirmatively secures 
his right to have one, his failure to ask for a lawyer does 
not constitute a waiver. No effective waiver of the right to 
counsel during interrogation can be recognized unless spe- 
cifically made after the warnings we here delineate have 
been given. . . . 

* * *  
"An express statement that the individual is willing 

to make a statement and does not want an attorney fol- 
lowed closely by a statement could constitute a waiver. But 
a valid waiver will not be presumed simply from the silence 
of the accused after warnings are given or simply from the 
fact that a confession was in fact eventually obtained. . . . 

"After such warnings have been given, and such oppor- 
tunity afforded him, the individual may knowingly and in- 
telligently waive these rights and agree to answer questions 
or make a statement. But unless and until such warnings 
and waiver are demonstrated by the prosecution a t  trial, no 
evidence obtained as a result of interrogation can be used 
against him." 

This decision of the Supreme Court of the United States 
as  to the right of the defendant, under the Federal Constitution, 
to have counsel present a t  his in-custody interrogation and as 
to the prerequisites for a waiver of that right is, of course, bind- 
ing upon the courts of this State. State v. Thorpe, 274 N.C. 457, 
164 S.E. 2d 171 (1968) ; State v. Wright, 274 N.C. 84, 161 S.E. 
2d 581 (1968). 

The trial judge erred in holding that, since this defendant 
had been correctly informed of his right to the presence of 
counsel a t  the interrogation and did not request it, the making 
of the statements by the defendant during the interrogation was 
a waiver of his right to have counsel present. Although the evi- 
dence a t  the voir dire is ample to support a finding that the 
defendant made the statements in question freely and volun- 
tarily, having been fully advised of and having full understand- 
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ing of his right to have an attorney present, the plain language 
of the Miranda decision above quoted in addition requires a 
waiver of right to counsel knowingly and intelligently made by 
defendant. ". . . [Flailure to ask for a lawyer does not con- 
stitute a waiver." 

[5] The testimony of Agent Richardson of the State Bureau 
of Investigation concerning statements made by defendant in 
the course of the in-custody interrogation by Sheriff McSwain 
was clearly incriminating, and its admission was error which 
cannot be considered harmless. 

The United States Supreme Court in Cbpman  v. California, 
386 U.S. 18, 17 L. Ed. 2d 705, 87 S. Ct. 824 (1967), stated: 
". . . [Blefore a federal constitutional error can be held harm- 
less, the court must be able to declare a belief that it was harm- 
less beyond a reasonable doubt." The Court also stated that while 
"there are some constitutional rights so basic to a fair trial that 
their infraction can never be treated as harmless error," not all 
"trial errors which violate the Constitution automatically call for 
reversal." 

Where, as in the present case, a confession made by the de- 
fendant is erroneously admitted into evidence, no one can say 
what weight and credibility the jury gave the confession. Even 
though there is other evidence sufficient to support a convic- 
tion, we cannot say beyond a reasonable doubt that the error in 
admitting the confession did not materially affect the result of 
the trial to the prejudice of the defendant or that i t  was "harm- 
less error." Error in the admission of this evidence requires a 
new trial. 

Since the defendant is entitled to a new trial under Miranda, 
we do not consider the effect of G.S. 7A-457, which was amended 
by the 1971 Adjourned Session of the General Assembly, on the 
admission of defendant's statement. 

For the reasons indicated, there must be a new trial. 

New trial. 
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STATE OF NORTH CAROLINA v. WINFRED ALLEN RUMMAGE 

No. 66 

(Filed 15 December 1971) 

1. Homicide 9 28- self-defense - instructions - reputation of deceased 
a s  violent man 

In  this homicide prosecution in which there was plenary evidence 
t h a t  deceased was a dangerous and violent man when he was intoxicated 
and tha t  he was intoxicated a t  the time he was fatally shot, the trial 
court erred in  failing to charge a s  to the bearing the reputation of 
deceased a s  a violent man might have had on defendant's reasonable 
apprehension of death or great  bodily harm a t  the time deceased 
allegedly attacked or threatened to attack defendant. 

2. Homicide jj 6- involuntary manslaughter 
Involuntary manslaughter is  the unintentional killing of a human 

being without malice, premeditation or  deliberation which results from 
the performance of a n  unlawful ac t  not amounting to a felony, o r  not 
dangerous to  human life; or f rom the performance of a lawful act in  
a culpably negligent way; o r  f rom the culpable omission to perform 
some legal duty. 

3. Homicide 9 6- voluntary manslaughter 
Voluntary manslaughter is  the unlawful killing of a human being 

without malice, premeditation or  deliberation. 

4. Homicide 9 27- instructions on manslaughter - intentional killing 
The trial court did not e r r  in  charging the jury t h a t  "Generally 

speaking, manslaughter is the intentioxal unlawful killing of a human 
being without malice, either express or implied, and without delibera- 
tion o r  premeditation." 

5. Homicide jj 27- instructions on manslaughter - heat of passion 
I n  i ts  instructions on manslaughter, question posed by the court 

a s  to whether defendant killed deceased in the heat of passion was 
inappropriate where there was no evidence tha t  defendant killed 
deceased in the heat of passion. 

6. Homicide jj 27- instructions - excessive force in  self-defense - 
manslaughter 

I n  this homicide prosecution, the court's instructions did not give 
defendant the  benefit of the possibility tha t  second degree murder 
might be mitigated to  manslaughter by reason of the use of excessive 
force while acting in self-defense. 

7. Homicide 9 14- intentional killing with a deadly weapon - pre- 
sumptions 

When the State  satisfies the jury from the evidence beyond a 
reasonable doubt tha t  the defendant intentionally shot a human being 
with a deadly weapon and thereby proximately caused his death, the  
presumptions arise that  the killing was (1) unlawful and (2)  with 
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malice; nothing else appearing, such person would be guilty of murder 
in the second degree. 

8. Homicide 5 27- instructions on manslaughter - use of words "inten- 
tional killing" 

Where all the evidence in a homicide prosecution showed that 
deceased's death was proximately caused by defendant's intentional 
use of a deadly weapon, and defendant relied on the defense of self- 
defense, the court's frequent interchangeable use in the charge on 
manslaughter of the words "intentional killing" and "intentional 
shooting" bore too heavily against defendant by pointing to a finding 
of malice. 

9. Homicide 9 23- instructions - failure to distinguish between second 
degree murder and manslaughter 

In this homicide prosecution, the trial court did not apply the 
law to the facts so as  to distinguish clearly between second degree 
murder and manslaughter by questions which the court instructed the 
jury to consider in determining defendant's guilt or innocence of second 
degree murder or of manslaughter. 

APPEAL by defendant from Bowman, S.J., 1 March 1971 
Session of STANLY Superior Court. 

The evidence offered by the State and defendant tends to 
show that defendant operated an establishment known as "Snipes 
Place" which consisted of one room adjoining his living quarters 
in a four-room concrete block building. An outside door opened 
into the front room occupied by "Snipes Place," which room was 
approximately 11 feet wide. The room was divided by a con- 
crete block bar some 3v2 feet high and 7 feet long. There were 
benches lining the front portion of the room, and behind the 
bar were a drink box and cabinet. Defendant slept in a bedroom 
that opened into the area behind the bar. 

On 19 January 1970, between 2:30 and 3:00 o'clock p.m., 
Noah Mabry (the deceased), Junior Almond and Jake Coley 
were in Snipes Place. Mabry and Coley were arguing, and Mabry 
was cursing Coley. Defendant came from his bedroom into the 
passage area between the end of the bar and the wall, and told 
Mabry that he was "not going to have this mess going on in 
here." He ordered Mabry to sit down and took a wooden stick 
and pushed Mabry in the abdomen. Defendant reached into a 
cabinet, obtained a pistol, and put i t  in his hip pocket. Mabry 
sat down on the bench by the wall, but immediately arose and 
moved towards defendant, stating that he would knock hell of 
defendant. Mabry had his right hand in his pocket, and when 



N.C.] FALL TERM 1971 53 

State v. Rummage 

he was within four or five feet of defendant, who was still stand- 
ing a t  the end of the bar, defendant shot Mabry one time in the 
upper chest with a .25 caliber pistol. Mabry died instantly. 

Defendant testified that he had sent Mabry away from his 
place earlier in the day and a t  that time Mabry had stated, "Well, 
I'm going. I'm coming back and I will have a gun." Defendant 
further testified that he had known Mabry for ten or twelve 
years and that when he was drinking he was a dangerous man. 
He stated that on 19 January 1971 Mabry had been drinking. He 
also related that three days earlier Mabry had shot a .22 caliber 
pistol a t  defendant's feet and had on another occasion pulled a 
knife on defendant a t  his place of business. He thought that 
Mabry had a gun a t  the time he was shot. Defendant stated that 
before he shot he had backed up as far  as he could go and had 
warned Mabry to stop. He stated: "At the time I shot Noah, he 
was standing with his right hand in my face-just like he was 
going to grab me a t  any minute. His hand was within a foot of 
my face. Noah said, 'You are the god-damned son of a bitch that 
I am going to get.' He was mad, and I was scared of him . . . . 9 ,  

Junior Pierce Almond, testifying for the State as to the 
events immediately before the shooting, stated: "After Noah 
sat down, he sprang back up. He jumped up real fast. Noah 
was saying something a t  this time, I don't recall what he was 
saying. I couldn't understand it. . . . Noah Mabry was in the 
process of walking a t  the time when he was shot. He got within 
three or four feet from Wink a t  the time he was shot. He was 
walking toward Winfred Rummage when he was shot. At the 
time he was shot, he had stopped. He was reaching out for 
Wink Rummage with his left arm. He pulled his right hand out 
of his pocket and pulled back his right hand. At the time Noah 
Mabry was shot, Noah Mabry had his left hand out just in front 
of Wink Rummage's face and he had his right hand pulled back 
behind his body." 

The deputy sheriff who investigated the killing found two 
penknives and some 35 rounds of .22 caliber ammunition on 
Noah Mabry's body. Neither of the knives was open. 

The jury returned a verdict of guilty of murder in the sec- 
ond degree, and the trial judge imposed a prison sentence of 
not less than twenty years nor more than twenty-five years. De- 
fendant appealed. 
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This case is transferred for initial appellate review by 
the Supreme Court under an order entered pursuant to G.S. 
7A-31 (b) (4). 

Attorney General Morgan and Assistant Attorney General 
Chalmers for the State. 

Coble, Morton & G ~ i g g ,  by Ernest H. Morton, Jr., f o r  de- 
f endant. 

BRANCH, Justice. 

Defendant contends that the trial judge erred by failing to 
apply evidence offered as to deceased's violent character to the 
question of defendant's reasonable apprehension of death or 
great bodily harm from the alleged attack by deceased. 

This question was considered by the Court in the case of 
State v. Riddle, 228 N.C. 251, 45 S.E. 2d 366. There defendant 
introduced evidence that deceased was a man of violent char- 
acter, and the trial judge, in his charge, failed to  explain the 
effect that such reputation might have upon defendant's reason- 
able apprehension of death from the attack, to which his evi- 
dence pointed. Before the formal charge to the jury and during 
the trial, the trial judge stated: 

"Gentlemen of the jury, yesterday the defendants in this 
case offered evidence tending to show that the deceased 
man, Andrew Hoyle, was a man of dangerous and violent 
character. Where defense interposed is that of self-defense, 
such evidence is competent. Evidence of the general reputa- 
tion of the deceased is not competent or material in the 
case, but as the Court has stated, where the defendant in- 
terposed his self-defense, then it is proper to show that the 
deceased was a man of dangerous and violent character." 

This Court held that the failure to charge on the violent 
character of deceased resulted in prejudicial error notwithstand- 
ing the absence of a request for special instructions. 

[I] In instant case there was plenary evidence that deceased 
was a dangerous and violent man when he was intoxicated. There 
was also evidence that he was intoxicated a t  the time he was 
fatally shot. The trial judge failed to charge as to the bearing 
the reputation of deceased as a violent man might have had on 
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defendant's remonable apprehension of death or great bodily 
harm a t  the time deceased allegedly attacked or threatened to 
attack defendant. This was error. 

Nevertheless, we are reluctant to hold that this error, stand- 
ing alone, constituted reversible error, since the trial judge had 
otherwise fully charged on self-defense. We therefore consider 
other portions of the charge which defendant assigns as error. 

Defendant's Assignment of Error No. 4 is that "The court 
erred in charging the jury that voluntary manslaughter was an 
intentional killing . . . . 1 ,  

[2] Involuntary manslaughter is the unintentional killing of a 
human being without malice, premeditation or deliberation, 
which results from the performance of an unlawful act not 
amounting to a felony, or not naturally dangerous to human 
life; or from the performance of a lawful act in a culpably neg- 
ligent way; or from the culpable omission to perform some legal 
duty. Sta te  v. Honeycutt,  250 N.C. 229, 108 S.E. 2d 485; State  v. 
Satterfield, 198 N.C. 682, 153 S.E. 155. 

[3] Voluntary manslaughter is the unlawful killing of a human 
being without malice, premeditation or deliberation. Sta te  v. 
W y n n ,  278 N.C. 513, 180 S.E. 2d 135; Sta te  v. Downey, 253 N.C. 
348,117 S.E. 2d 39; State  v. Street ,  241 N.C. 689, 86 S.E. 2d 277. 

Some confusion has arisen in this jurisdiction as to the 
definition of manslaughter because the court on occasion defines 
manslaughter without indicating whether it be voluntary man- 
slaughter or involuntary manslaughter. 

Defendant argues that voluntary manslaughter must be an 
unintentional killing. In support of this contention he cites and 
relies on Sta te  v. Roseboro, 276 N.C. 185, 171 S.E. 2d 886. There 
the Court, inter  alia, stated : 

"Evidence of manslaughter is lacking. The crime is 
defined as the unlawful killing of a human being without 
malice, express or implied, without premeditation and de- 
liberation, and without  the intent ion to  kill or t o  inf l ic t  
serious bodily injury.  S ta te  v. Kea, 256 N.C. 492, 124 S.E. 
2d 174; Sta te  v. Foust,  258 N.C. 453, 128 S.E. 2d 889; State  
v. Benge, 272 N.C. 261, 158 S.E. 2d 70." (Emphasis ours.) 
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The quotation from Roseboro appears to define involuntary 
manslaughter. The authorities there cited do not purport to 
define voluntary manslaughter. 

In State v. Baldwin, 152 N.C. 822, 68 S.E. 148, Hoke, J., 
speaking for the Court, stated: 

". . . Manslaughter is the unlawful killing of another 
without malice, and, under given conditions, this crime may 
be established, though the killing has been both unlawful 
and intentional. Thus, if two men fight upon a sudden quar- 
rel and on equal terms, a t  least a t  the outset, and in the 
progress of the fight one kills the other-kills in the anger 
naturally aroused by the combat--this ordinarily will be 
but manslaughter. In such case, though the killing may have 
been both unlawful and intentional, the passion, if aroused 
by provocation which the law deems adequate, is said to 
displace malice and is regarded as a mitigating circum- 
stance reducing the degree of the crime." (Emphasis ours.) 

141 This Court has also recognized that under given circum- 
stances a person may be justified in intentionally killing when 
he acts in self-defense. State v. Kirby, 273 N.C. 306, 160 S.E. 2d 
24. Yet, such person may be guilty of voluntary manslaughter 
when an intentional killing results from excessive use of force 
while he is acting in self-defense. State v. Cooper, 273 N.C. 51, 
159 S.E. 2d 305; State v. Wvnn, supra. It follows that under 
the circumstances of this case it was not error for the trial 
judge to charge that "Generally speaking, manslaughter is the 
intentional unlawful killing of a human being without malice, 
either express or implied, and without deliberation or premedita- 
tion." 

191 However, further examination of the charge reveals that 
the trial judge did not apply the law to the facts so as to clearly 
distinguish between manslaughter and second degree murder. In 
his final mandate to the jury the judge chose to use the vehicle 
of apparently standardized questions to meet the requirements 
of G.S. 1-180. In this connection the record shows that the judge 
charged : 

"Now, when you come to consider whether the defend- 
ant is quilty or innocent of the charge of murder in the 
second degree, I instruct you that you should ask these ques- 
tions : 
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1. Did the deceased die as a result of any wound in- 
flicted upon him by the defendant on or about the 19th day 
of January, 1971? 

2. Did the defendant intentionally shoot and kill the 
deceased, Noah Mabry ? 

3. Did the defendant kill him intentionally and with 
malice? 

4. Did he kill the deceased with a deadly weapon? 

If you so find and are satisfied from the evidence and 
beyond a reasonable doubt, the burden being upon the State 
to so satisfy you, that the truth requires an affirmative an- 
swer to each, all, and every one of these four questions ; that 
is, that all of these questions should be answered 'Yes,' 
then it would be your duty to convict the defendant of mur- 
der in the second degree and return that as your verdict, 
unless the defendant has established to your satisfaction 
from the evidence in this case-that is all the evidence in 
this case-either that offered by the State or that offered 
by the defendant, and has established to your satisfaction 
not beyond a reasonable doubt, not by the greater weight 
of the evidence, but only to  your satisfaction the legal provo- 
cation which will take from the crime the element of malice 
and thus reduce i t  to manslaughter, or which will excuse 
i t  altogether on the grounds of self-defense, in which latter 
event, you will return a verdict of not guilty of second de- 
gree murder. 

If and when you come to consider his guilt--that is, the 
defendant's guilt--or innocence to the charge of manslaugh- 
ter, I instruct you that you should ask yourselves these 
questions : 

1. Did the deceased die as a result of wounds inflicted 
upon him by the defendant on this occasion? 

2. Did the defendant unlawfully and intentionally shoot 
and kill the deceased? 

3. Did the defendant kill the deceased intentionally? 

4. Did the defendant kill the deceased unlawfully in 
the heat of passion by reason of anger suddenly aroused and 
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before sufficient time had elapsed for passion to subside 
and reason to resume its control? 

If you find and are satisfied from the evidence and 
beyond a reasonable doubt, the burden being upon the 
State of North Carolina to so satisfy you, that the truth 
requires an affirmative answer to each, all, and every one 
of these four questions; that is to say that each of these 
questions should be answered 'Yes'-then i t  would be your 
duty to convict the defendant of manslaughter, unless he 
has established merely to the satisfaction of the jury the 
truth of the facts upon which he relies to make good his 
plea of self-defense, in which latter event, i t  would be your 
duty to acquit the defendant; or if you are not so satisfied 
of the defendant's guilt, it would be your duty to return a 
verdict of not guilty; or if you have a reasonable doubt as  
to the defendant's guilt, it would be your duty to give him 
the benefit of that reasonable doubt and to acquit him." 

The judge had previously charged the jury: 

"When an intentional killing is admitted or established, 
the law presumes malice from the intentional use of a 
deadly weapon as such, and the defendant is guilty of mur- 
der in the second degree unless he can satisfy the jury of 
the truth of the facts which justify his acts or mitigate i t  
to manslaughter." 

The content of the questions posed as to second degree 
murder was identical with the first three questions presented 
as  to manslaughter except for the words "without malice.'' 

15, 61 The fourth question stated concerning the charge of 
manslaughter was inappropriate, since there was no evidence 
that defendant killed deceased in "the heat of passion." Nor 
did the charge a t  this point give defendant the benefit of the 
possibility that the charge on second degree murder might be 
mitigated to manslaughter by reason of the use of excessive 
force while acting in self-defense. 

171 I t  is a well settled principle of law in this jurisdiction that 
when the State satisfies the jury from the evidence beyond a 
reasonable doubt that the defendant intentionally shot a human 
being with a deadly weapon and thereby proximately caused his 
death, two presumptions arise: (1) that the killing was unlaw- 
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ful, and (2) that i t  was done with malice. Nothing else appear- 
ing, such person would be guilty of murder in the second degree. 
State v. Propst, 274 N.C. 62, 161 S.E. 2d 560; State v. Gordon, 
241 N.C. 356, 85 S.E. 2d 322. 

". . . When the presumption from the intentional use 
of a deadly weapon obtains, the burden is upon defendant 
to show to the satisfaction of the jury the legal provocation 
that will rob the crime of malice and thus reduce it to man- 
slaughter or that will excuse i t  altogether upon the grounds 
of self-defense." State v. Cooper, supra. 

[8] All the evidence in this case shows that deceased's death 
was proximately caused by defendant's intentional use of a 
deadly weapon. Thus, the frequent interchangeable use in the 
charge on manslaughter of the words "intentional killing" and 
"intentional shooting" bore too heavily against defendant by 
pointing to a finding of malice. 

[9] The content and form of the questions did not clearly apply 
the law to the facts, and the charge left the jury with no clear 
choice between second degree murder and manslaughter. This 
defect was not remedied by other portions of the charge. 

The confusion of the jury as to the difference between 
manslaughter and second degree murder was evidenced by the 
fact that after 35 minutes of deliberation, the jury returned to 
the courtroom and the foreman of the jury stated to the court: 
"We'd like to know the difference between manslaughter and 
second degree murder again." Whereupon, the trial judge re- 
peated the general definitions of manslaughter and second de- 
gree murder which he had previously given, without any further 
application of the law to the facts of the case. 

The errors in the charge require a 

New trial. 
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STATE OF NORTH CAROLINA v. FREDDY RAY JONES 

No. 63 

(Filed 16 December 1971) 

1. Criminal Law § 104- motion for nonsuit - consideration of defendant's 
evidence 

On motion for nonsuit in a criminal case, defendant's evidence, 
unless favorable to the State, is not to be taken into consideration; 
however, when not in conflict with the State's evidence, i t  may be 
used to explain or clarify that offered by the State. 

2. Homicide 1 14- burden of proof 
In any prosecution for a homicide the State must prove two 

things: (1) that the deceased died by virtue of a criminal act; and 
(2) that the act was committed by the defendant. 

3. Homicide 3 21- insufficiency of evidence of defendant's guilt 
In this prosecution of defendant for the murder of his wife, the 

State's evidence, while raising a strong suspicion of defendant's guilt, 
was insufficient for submission to the jury where i t  tended to show 
only that  defendant's wife was murdered by an assassin who shot her 
in the back and in the head, that defendant had the opportunity to 
commit the crime, and that  a t  the time his wife was killed defendant 
was drunk and intermittently violent. 

APPEAL by defendant from Ervin, J., 16 November 1970 
Criminal Session of DURHAM, transferred from the Court of 
Appeals for initial appellate review by the Supreme Court under 
the general order of 31 JuIy 1970, entered pursuant to  G.S. 
7A-31 (b) (4). 

Defendant, indicted under G.S. 15-144, for the murder of 
his 32-year-old wife, Peggy Chestnut Jones, on 20 December 
1969, was convicted of murder in the second degree. He appeals 
a sentence of 15-18 years. 

Attorney General Morgan; Staff Attorney Lloyd for the 
State. 

Arthur Vann for defendant appellant. 

SHARP, Justice. 

All the evidence tends to show that Peggy Jones (Peggy) 
was murdered on the night of 20 December 1969 by an assassin 
who fired three .22-caliber bullets into her back and three into 
her head back of the left ear. The nature of the wounds and the 
powder burns on the flesh indic,ated to the pathologist who 
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autopsied the body that the weapon was discharged not more 
than six inches from her head. 

The only question presented by this appeal is whether the 
State offered substantial evidence that defendant, Peggy's 36- 
year-old husband, was the murderer. The State's evidence is en- 
tirely circumstantial. There were no eyewitnesses to the crime, 
and the murder weapon was not produced. Defendant made no 
out-of-court statements with reference to the homicide. At the 
trial he offered evidence but did not testify. The testimony of 
his witnesses did not aid the State's case or suggest the perpe- 
trator of the crime. 

On 20 December 1969 defendant operated the business 
known as J. P. Jones & Son, a general store, on Angier Avenue 
in Durham. His residence was located on the same side of the 
street, 50 to 75 yards west of the store. The two lots were sepa- 
rated by an unpaved street, Jones Circle. Defendant and Peggy 
worked regularly in the store with three full-time employees. 
The store was in good financial condition and, on the evening of 
December 20th, it was open for the pre-Christmas business. 

The State's evidence, and that of defendant which supple- 
ments and explains it, tends to show the following course of 
events involving Peggy and defendant on the evening of 20 De- 
cember 1969 : 

About 8:05 p.m., Mrs. Marjorie Taylor and her 12-year-old 
daughter went to the Jones store to look for a piece of furni- 
ture. Defendant did not have it, but he produced a furniture 
catalog and told her that he could "get it for her." His face 
was flushed; he had "the odor,'' and she could tell that he had 
been drinking. She did not care to do business with him in that 
condition; so she terminated the discussion by buying a small 
item for her daughter. While she was paying for it, Peggy 
came in the front door. As she passed the cash register she said 
to defendant, "What in the he11 is the register drawer doing 
open, Freddy?" I t  was Mrs. Taylor's impression, however, that 
defendant did not hear what she said. 

Peggy walked toward the back of the store, and moments 
thereafter Mrs. Taylor heard something fall and break. It 
sounded like glass. At that time i t  was between 8:25 p.m. and 
8:35 p.m. 
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Between 8 :40 and 8 :45 p.m. defendant arrived in his green 
pickup truck a t  the Durham County ABC store on Miami Boule- 
vard, about one and a half miles from J. P. Jones & Son. Defend- 
ant was so drunk that he fell to the ground when he got out of 
the vehicle. However, he got up, entered the store, put five or 
six dollars on the counter, and demanded "a pint." Defendant 
was wearing a light tan windbreaker (State's Exhibit 11) and 
dark pants. He appeared neat and had no abrasions or scratches 
on him. J. H. Bailey, a salesman, who had known defendant for 
years, refused to sell him any liquor because he was drunk. This 
refusal angered defendant, and he "acted like a wild man." Bailey 
was about to call the sheriff when J. 0. Strayhorn came in and 
said he would take defendant home. 

Strayhorn got defendant out of the ABC store, but when he 
tried to take him home he "couldn't reason with him." Defendant 
got into his truck, "backed up and took off." He narrowly missed 
colliding with a tractor-trailer unit as he entered the highway. 

Between 9:05 and 9:15 p.m. defendant drove his pickup 
truck into the yard of Graham Lovitte, approximately two and 
a half miles from the Miami Boulevard ABC store. Earlier in 
the day defendant had agreed to deliver a TV set which Lovitte 
had purchased from him. Hearing a noise, Lovitte went outside 
to find defendant lying on the ground. He had driven his truck 
into the back of a parked car. Defendant was not hurt a t  all. He 
was drunk, incoherent, and determined to drive the truck away. 
Lovitte took possession of his keys and tried to telephone de- 
fendant's brother, Michael. Being unable to reach him he called 
defendant's mother who arrived about 9 :25 or 9 :30. She per- 
suaded defendant to get into her automobile and drove him to her 
home, located three or four doors from the Jones store on Angier 
Avenue. Lovitte followed them in his car. 

About 9:40 p.m., I. P. Breedlove and his family stopped at 
the Jones store. I t  was unlocked and well lighted; the TVs 
were playing loudly. Finding no attendant upstairs and getting 
no answer when he called downstairs, Breedlove "got an un- 
easy feeling." Leaving his family in the car, he walked across 
Jones Circle to the Jones residence looking for defendant. The 
house was well lighted; the TV was playing. However, no one 
answered his knock and call. As he was leaving, a car, traveling 
a t  a high rate of speed, drove between the house and the store 
and disappeared behind the store. Breedlove immediately went to 
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the back of the store but found no car. He then drove to the 
home of defendant's mother. She was not a t  home, but he in- 
formed the young girl who came to the door (defendant's niece, 
Pam) that the store was unlocked and deserted. He told her that 
he would return to the store and wait in front until somebody 
came. In a few minutes defendant's brother, Michael Jones, 
came to the store, and Pam arrived shortly thereafter. Michael 
expressed his appreciation to Breedlove, who then departed. 

In the meantime defendant and his mother had arrived a t  
her home and Lovitte had gone in search of Michael. He went to 
the store and observed Michael coming from defendant's house. 
After Breedlove's departure, Michael had gone across the street 
to defendant's home, leaving Pam a t  the store. After he had 
"rung the door bell, knocked and hollered," and received no 
answer, Michael turned the knob and went in. All the lights 
were on, including those on the Christmas tree; the television 
was playing. The kitchen stove was on. The pressure cooker was 
vibrating and a ham was cooking in the oven. In the living room 
a pile of snap beans were partially strung and snapped. He cut 
off the stove and returned to the store to be met by Lovitte, who 
told him defendant was at  his mother's in a drunken condition, 
and she had great need for his assistance. Lovitte helped him 
cut off the televisions a t  the store. Neither one went down into 
the basement. Michael then locked the door and, about 10:OO 
p.m., he and Pam went to his mother's home. He found defend- 
ant very intoxicated and having difficulty breathing. 

Michael (as defendant's witness) testified that his mother 
summoned a neighbor, Wayne Fowler, to help him handle de- 
fendant; that between 10:15 and 10:30 his sister, Mrs. Hight, 
arrived, and the two women left to go to defendant's home. 
(Apparently they went in search of Peggy after having tried 
unsuccessfully to reach her.) 

Sometime between 10:30 and 1 1 : O O  p.m. Peggy's mother, 
Mrs. B. T. Stephens, who had last talked to her daughter about 
7:30 p.m. on the telephone, went to the Jones residence with her 
husband "to find out what was wrong with Peggy." They too 
found the house deserted-presumably just as Michael had left 
it. Mrs. Hight and defendant's mother arrived a t  the house 
shortly after they did. Mr. Stephens and Mrs. Hight then went 
to the store. Mrs. Hight unlocked the door with Peggy's key, 
which Mrs. Stephens had found and given her. Mrs. Hight dis- 
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covered Peggy's body downstairs in the storage room a t  the 
back and cried out for Mr. Stephens. Peggy was lying on her 
right side, somewhat on her face, in a pool of partially dried 
blood. The blood on her face and hair was dried. Mr. Stephens 
did not step in the blood. Mrs. Hight first called an  ambulance 
and then telephoned Michael. He left defendant with Wayne 
Fowler and came immediately. As soon as he viewed the body 
he called the sheriff. 

The sheriff's office received the call to come to Jones' store 
a t  11:12 p.m. Deputy Wilkerson arrived there a t  11:19 and 
immediately called the medical examiner and Deputy Allen. Dep- 
uty Gray and Dr. D. R. Perry, Durham County medical ex- 
aminer, arrived a t  the Jones store about 11 :30 p.m. 

Dr. Perry examined the body, which he found in a pool of 
blood in the storage room. The body was cold; the blood on i t  
dry and crusty. The blood on the floor was also dry. I t  had been 
stepped in and smeared. Footprints were visible on the floor. 
In Dr. Perry's opinion, Peggy had been dead a minimum of 
three hours and a maximum of five. Deputy Sheriff W. A. Allen, 
who arrived shortly after Dr. Perry, inspected the office space 
in the rear of the store on the street floor. He found desk draw- 
ers all closed. In one he discovered a money bag containing cur- 
rency. In plain view on top of a desk was a twenty dollar bill 
with a note attached to it. The drawer of the cash register was 
open; it had money in it. In a desk drawer he observed some 
pistols. One was a semi-automatic military-type gun ; one a blank 
pistol; and one a Spanish-made pistol. In the storage room he 
saw six .22-caliber revolver-type pistols in a pasteboard box. It 
was stipulated that the records of Brown-Rogers-Dixon Sporting 
Goods of Winston-Salem showed a sale of six .22-caliber revolvers 
to J. P. Jones & Son on 2 December 1969. 

(Michael testified that when he and Pam went to the 
store to meet Mr. Breedlove, they had found a considerable 
amount of change "scattered helter-skelter" on the floor by the 
cash register and no currency in the register then. While he 
went to defendant's house looking for him and Peggy, Pam 
had picked up the money and put it in the cash register.) 

After the body was removed, Michael and Mrs. Hight went 
with Officers Wilkerson and Gray to arrest defendant a t  the 
home of his mother. It took Michael, the two officers, and anoth- 
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er man to get defendant into the patrol car and take him to 
jail. There, in his right-hand pocket, Wilkerson found five empty 
.22-caliber cartridges and three live rounds. On the arm of his 
jacket (State's Exhibit 11) they saw several spots, which were 
later determined to be type 0 blood. He found no cuts or signs 
of bleeding about his person. Defendant has blood type "0" and 
so did deceased. 

As soon as defendant was placed in the cell block he began 
to vomit, dig a t  his chest, complain of chest pains, and say he 
could not breathe. The four men who had brought him to jail 
took him to the emergency room a t  Watts Hospital. There he 
began screaming and "carrying on" to such an extent that he 
had to be restrained. Dr. Thakur examined him a t  1 :10 a.m. on 
December 21st. He made a blood test, pumped his stomach, 
x-rayed his chest and gave him shots of paraldehyde in the hip 
to calm him down. Defendant had no external injuries of any 
kind. Dr. Thakur's diagnosis was "overdose of alcohol and 
possibly of stimulant drugs." (Michael testified that defendant 
kept asking him and others to call Peggy and Jeff, his son, "to 
come to his comfort" and that defendant told Dr. Thakur his 
wife hit him in the chest and he should mash it and hit him 
also.) Defendant was returned to jail sometime around 3:00 
a.m., and Michael remained with him the rest of the night. 

Defendant's shoes were not examined for blood on the 
soles and no paraffin or Harrison test was made on his hands 
to determine whether he had recently fired a gun. 

The following morning, around 7:00 to 7:30, Deputy Allen 
made a further investigation a t  the Jones store. In the store- 
room where Peggy's body had been found he saw a broken 
whiskey bottle on top of a crate of soft drinks. There was no 
sign of liquid on the floor or surrounding area. He also ob- 
served that one of the quarter panes was broken in one of the 
windows in the basement door. The glass was on the inside of 
the building on the floor. 

Defendant's evidence tended to show that Peggy was seen 
alive between 8 :45 and 8 :50 p.m.; that in the opinion of 
the ambulance attendant, who removed her body, she had 
been dead only one and a half to one and three-fourths hours; 
that on 17 December 1969 defendant had taken a -22-caliber 
pistol to the gunshop for repairs and had pulled some .22 bullets 



66 IN THE SUPREME COURT [280 

State v. Jones 

from the pocket of his jacket (S-11) saying that he had "fired 
five rounds out of here"; that this gun remained in the shop 
until January 1, 1970, when Michael retrieved i t ;  that the blood 
specks on the jacket were the blood of a customer who had had 
a nosebleed while loading a chair he had purchased a t  the Jones 
store on the morning of December 20th; and that defendant's 
character was good "except for drinking." 

[I] In considering a motion for nonsuit in a crimnial case the 
evidence must be considered in the aspect most favorable to 
the State. State v. Pope, 252 N.C. 356, 113 S.E. 2d 584. The 
defendant's evidence, unless favorable to the State, is not to be 
taken into consideration. However, when not in conflict with 
the State's evidence, i t  may be used to explain or clarify that 
offered by the State. State v. Sears, 235 N.C. 623, 70 S.E. 2d 907. 

121 In any prosecution for a homicide the State must prove 
two things: (1) that the deceased died by virtue of a criminal 
act; and (2) that the act was committed by the defendant. 
State v. Palmer, 230 N.C. 205, 52 S.E. 2d 908. "When a motion 
is made for a judgment of nonsuit or for a directed verdict of 
not guilty, the trial judge must determine whether there is 
substantial evidence of every essential element of the of- 
fense. . . . I t  is immaterial whether the substantial evidence is 
circumstantial, or direct, or both." State v. Davis, 246 N.C. 73, 
76, 97 S.E. 2d 444, 446. Accord, State v. Burton, 272 N.C. 687, 
158 S.E. 2d 883; State v. Stephens, 244 N.C. 380, 93 S.E. 2d 
431. 

131 The State's evidence in this case establishes a brutal mur- 
der. It shows that defendant had the opportunity to commit i t  
and "beget[s] suspicion in imaginative minds." State v. 
Palmer, supra a t  214, 52 S.E. 2d at 914. All the evidence en- 
genders the question, if defendant didn't kill his wife, who did? 
To raise such a question, however, will not suffice to sustain a 
conviction. 

The statement of Merrimon, Chief Justice, in State v. 
Goodson, 107 N.C. 798, 801, 12 S.E. 329, is pertinent here: "The 
full summary of the incriminating facts, taken in the strongest 
view of them adverse to the prisoner, excites suspicion in the 
just mind that he is guilty, but such view is far from excluding 
the rational conclusion that some other unknown person may 
be the guilty party." 
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The circumstances raise a strong suspicion of defendant's 
guilt, but we are obliged to hold that  the State failed to offer 
substantial evidence that  defendant was the one who shot his 
wife in the back. The evidence proves only that  a t  the time his 
wife was killed defendant was degradedly drunk and inter- 
mittently violent. 

The motion for nonsuit must be sustained. State v. Pope, 
supra; S t a t e  v. C a r t e r ,  204 N.C. 304, 168 S.E. 204, and cases 
cited therein. 

Reversed. 

STATE OF NORTH CAROLINA v. CLAUDE ELBERT SANDERS 

No. 76 

(Filed 15 December 1971) 

1. Criminal Law [is 53, 99; Homicide [i 15- cause of death - pathologist's 
testimony - court's rephrasing of question by solicitor 

In this homicide prosecution, the trial court did not err  in refram- 
ing for clarification purposes the solicitor's question to the pathologist 
who autopsied the body as  to what he found to be the cause of death 
and in allowing the pathologist to testify as to the cause of death. 

2. Homicide 19- requiring defendant to show scars to jury 

In this homicide prosecution in which defendant testified that the 
deceased was cutting him with a razor and that he shot deceased in 
self-defense, the trial court did not err in directing defendant to com- 
ply with the solicitor's request on cross-examination that he remove 
his shirt and undershirt and show the jury any scars left as  a result 
of the cuts. 

3. Criminal Law [i 154- unavailability of transcript of defendant's testi- 
mony and court's charge 

Defendant is not entitled to a new trial by reason of the un- 
availability of the transcript of defendant's direct testimony and the 
court's charge, which had disappeared from the court reporter's 
records, where defendant has failed to allege any error in the 
exclusion of any material evidence or in the charge, and the two 
defense attorneys and the trial judge are alive and available so that  
the case on appeal could have been prepared from the attorneys' 
recollections of defendant's testimony and the charge, and if the 
solicitor objected thereto, the trial judge could have settled the case 
on appeal. 
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4. Criminal Law Q 167- presumption of regularity i n  t h e  trial 
There is  a presumption of regularity in a criminal trial, and in 

order t o  overcome tha t  presumption matters constituting material and 
reversible error must be made to appear in the case on appeal. 

5. Criminal Law 5 154- case on appeal -settlement by court 
There is  no duty on the court to settle a case on appeal unless 

there is  a disagreement between the solicitor and counsel. 

6. Criminal Law 5 161- necessity for assignments of error 
Error  otherwise than upon the face of the record proper must be 

made to appear and must  be the subject of a n  assignment. 

APPEAL by defendant from Falls, J., November 30, 1970 
Session, GASTON Superior Court. The appeal was docketed in 
the Court of Appeals and transferred here for initial review 
under our order dated July 31, 1970. 

This is a criminal prosecution in which the defendant, 
Claude Elbert Sanders, was indicted for first degree murder in 
the killing of Isaac James Adams. !rhe indictment, proper in 
form, fixes October 3, 1970, as the date of the killing. At the 
time of the arraignment, the solicitor announced the State would 
not seek a conviction of the capital felony, but for murder in 
the second degree or manslaughter as the evidence might war- 
rant. The defendant through court-appointed counsel, L. B. Hol- 
lowell, Jr. and Robert E. Gaines, entered a plea of not guilty. 

The State's evidence disclosed that on October 3, 1970, 
Doris Adams, wife of the deceased, Isaac James Adams (I. J.) ; 
Cora Mills, the defendant's girl friend; and the defendant were 
in the home of Leroy Leach. The evidence indicated they were 
drinking. An altercation developed in which the defendant 
struck both Doris and Cora with his fists. Leroy seems to have 
objected and the visitors left the house. At the road nearby, 
Doris and the defendant continued their combat. She ripped 
his shirt and scratched him with her fingernails. Contact with 
his fist brought blood to her face. 

It appears by inference that someone notified the deceased. 
At any rate, he soon appeared on the scene accompanied by 
Charles Currence and Robert Smith. Doris Adams and the 
defendant, a t  the time, weye "arguing, jawing a t  each other." 
The Currence vehicle stopped and all its occupants got out. The 
picture is hazy as to how the altercation developed. One eye- 
witness said that he saw the deceased and the defendant close 
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together. "I heard two gunshots first and then I heard three 
o r  four more. . . . I. J. . . . was walking away from Claude. 
He fell on the ground. . . . I didn't see nothing in I. J.'s hand." 
Another witness (Currence) said that the deceased was running 
away when the last four shots were fired. "I took I. J. to the 
hospital and he was dead when we got there." 

Dr. Edward Kelman, a pathologist, performed an autopsy. 
He testified that he found four bullet wounds on the deceased. 
One bullet had passed entirely through the body. Three others 
had entered from the back and had lodged under the skin cover- 
ing the chest. These bullets were .38 caliber. Two had penetrated 
the lungs causing massive hemorrhage and death. 

The defendant objected to the testimony of the pathologist 
as to the cause of death. On cross-examination the pathologist 
testified blood analysis disclosed a high alcoholic content. 

The defendant testified as a witness. The transcript of his 
direct examination is not available for the reason hereinafter 
explained. However, his cross-examination is in the record. The 
cross-examination disclosed that a t  the time he shot the deceased, 
the deceased was trying to cut him with "the shaving kind 
of razor, with a white handle." He admitted he and Doris had 
a difficulty a t  Leroy's and that they continued to the road. 
While they were in a scuffle both of them fell. She said : "Go get 
I. J. so he can kill the son-of-a-bitch. That was supposed to have 
been me. . . . I pushed her down the bank and we both fell down 
there." At this juncture the Currence car stopped, the deceased, 
Currence, and Robert Smith got out. "I heard Doris say three 
times, 'Cut him! Cut him! Cut him!' . . . All right, I first 
shot. . . . I shot up in the air twice. After the shooting, . . . I 
throwed my gun away and went to the police station." 

The jury returned a verdict finding the defendant guilty 
of manslaughter. From the judgment that he serve a prison 
sentence of not less than twelve nor more than fifteen years, he 
gave notice of appeal. The court appointed defendant's trial 
attorneys to prosecute his appeal. On defendant's application, 
the court extended the time for filing the case on appeal and 
directed the court reporter to furnish defense counsel with a 
transcript of the court proceedings. At the time the court re- 
porter began preparing the transcript, she discovered the 
defendant's direct testimony and the court's charge had mys- 
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teriously disappeared from her records. She notified the court. 
Par t  of her affidavit is here recorded. 

( 6  . . . After being notified that the defendant wished 
to appeal to the North Carolina Court of Appeals, I dis- 
covered that my complete Stenographic record had dis- 
appeared in spite of my normal procedures of filing my 
records. This is the only record that has ever disappeared 
during my reporting career of approximately thirty years. 

The partial tape recording of the trial included all trial 
proceedings except the direct testimony of Claude E. San- 
ders and the Judge's Charge and motions made at the con- 
clusion of the trial. 

Due to the disappearance of my record, I have not been 
able to deliver to the defendant's attorneys and the Solicitor 
a transcript of the direct testimony of the defendant, Claude 
E. Sanders, and the Judge's Charge, and motions made a t  
the conclusion of the trial." 

The court found facts as follows: 
6 6 . . . (T)hat Opal W. Blair reported the trial by 

means of a stenographic machine and also by means of 
a tape recording of a portion of the trial proceedings; 
that Claude Elbert Sanders, the defendant, testified in 
his own behalf a t  his trial, and that the defendant's at- 
torneys made motions a t  the conclusion of the trial; that 
after being notified that the defendant wished to appeal 
the jury's verdict of guilty for the crime of manslaughter, 
Opal W. Blair discovered that her complete stenographic 
record had disappeared in spite of normal procedures of 
filing her records; that this is the only record of Opal W. 
Blair that has ever disappeared during her reporting career 
of approximately thirty years; that the partial tape record- 
ing of the trial reported by Opal W. Blair included all trial 
procedures except the direct testimony of Claude Elbert 
Sanders, the Judge's Charge, and motions made a t  the 
conclusion of the trial; that due to the disappearance of 
her records, Opal W. Blair has been unable to deliver to 
the defendant's attorneys and to the Solicitor a transcript 
of the direct testimony of the defendant, Claude Elbert 
Sanders, the Judge's Charge, and motions made a t  the 
conclusion of the trial; that the defendant's attorneys and 
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the Solicitor have therefore been unable to secure a tran- 
script of the direct testimony of the defendant, Claude 
Elbert Sanders, the Judge's Charge, and the motions made 
a t  the conclusion of the trial." 

Robert Morgan, Attorney General by Millard R. Rich, Jr., 
Assistant Attornea General, fo r  the State. 

Robert E. Gaines, L. B. Hollowell, Jr., and Mark Galloway 
for defendant appellant. 

HIGGINS, Justice. 

[I] The defendant assigns as error the failure of the court to 
sustain his objection to the evidence of Dr. Kelman who per- 
formed the autopsy. The court found Dr. Kelman to be a medical 
expert and a qualified pathologist. When the solicitor asked Dr. 
Kelman what he found to have been the cause of death, the 
defendant objected. Without ruling on the objection, the court 
reframed the question and the doctor answered that he found 
four bullet wounds in the body of I. J. Adams, one of which 
had passed entirely through the body. Three other bullets had 
penetrated from the back and lodged under the skin of the 
chest. Two of these bullets passed through his lungs causing 
massive hemorrhage and death. 

Charles Currence, a witness to the shooting, testified the 
deceased was running away when the defendant fired the last 
four shots. He took I. J. to the hospital. He was dead on arrival. 

The defendant objected to the court's question and to the 
testimony as to the cause of death. The court's question was 
clarifying. The answer of the doctor was material and com- 
petent. The objection is not sustained. 

[2] During the defendant's cross-examination, he testified the 
deceased was cutting him with a razor and he began shooting- 
in self-defense. The solicitor on cross-examination asked him 
to remove his shirt and undershirt and show the jury any scars 
left as a result of the cuts. Defense counsel objected. The court 
overruled the objection and directed the defendant to comply 
with the solicitor's request. The State had offered evidence the 
deceased was unarmed. The defendant claims he was being cut 
with a razor-like instrument. The absence or presence of scars 
would be material on the defendant's plea of self-defense. The 
exception is not sustained. 
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[3] The plaintiff placed his main reliance for a new trial on 
the defective condition of the stenographic report of the trial 
proceedings. The reporter's affidavit and the court's findings 
of fact disclose the reasons for the absence ~f the defendant's 
direct testimony and the court's charge. To be entitled to a new 
trial, surely the defendant and his counsel should suggest more 
than the failure of the record to show the exact words of his 
direct testimony. The defendant is alive and available. He is 
now represented by the two trial attorneys who placed him on 
the stand and conducted his direct examination. They should 
know whether the court excluded from the jury any of the 
defendant's material testimony. If so, they should be able to 
recall its substance and note i t  in the case on appeal. The 
erroneous exclusion of material evidence is, however, not even 
suggested. All that is claimed is that it is absent. 

It is worthy of note in this connection that the defendant's 
cross-examination is reported in full. The admissions on cross- 
examination tend to show that the essentials of the State's evi- 
dence are not challenged by defense testimony. The defendant's 
own admissions would appear to be sufficient to take the case 
to the jury. The defendant has failed to show, or even allege, 
any error in the admission of evidence. While his direct testi- 
mony is not in the record, the jury heard all he said. 

The only objection with respect to the charge is that the 
record of i t  is not in the hands of defense counsel. They heard 
the charge the judge gave. Both they and the judge are alive 
and available. Before a new trial should be ordered, certainly 
enough ought to be alleged to show that error was probably 
committed. If defense counsel even suspect error in the charge, 
they should set out in the record what the error is. If the solici- 
tor does not object, their's becomes the case on appeal. If he 
does object, the court could then settle the dispute. The appel- 
late court would then have something tangible upon which to 
predicate a judgment. The material parts of a record proper do 
not include either the testimony of the witnesses or the charge 
of the court. State v. Tinsle?j, 279 N.C. 482, 183 S.E. 2d 669. 

[4, 51 After all, there is a presumption of regularity in the 
trial. In order to overcome that presumption i t  is necessary for 
matters constituting material and reversible error to be made 
to appear in the case on appeal. Not even a suggestion of error 
appears in this record. The failure to include the court's charge 
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is by no means fatal. State v. Tinsley, supra. There was no duty 
on the court to settle a case on appeal until a disagreement. Hall 
v. Hall, 235 N.C. 711, 71 S.E. 2d 471. 

The authorities cited by defendant are not applicable here. 
In State v. Huggins, 126 N.C. 1055, 35 S.E. 606, the defendants 
were convicted of murder in the second degree. The only ques- 
tion involved in the appeal was the sufficiency of the evidence 
to survive the State's motion to dismiss. In settling the case on 
appeal, the trial judge ordered that the entire testimony be 
made a part of the record. Thereafter the record containing all 
the testimony was lost and, of course, could not be included in 
the case on appeal. This Court ordered a new trial. There was 
no record a t  all before the Court. In State v. Parks, 107 N.C. 
821, 12 S.E. 572, the case on appeal, exceptions were sent to the 
judge for settlement. However, the judge died and the record 
was lost. On certiorari this Court ordered a new trial. In State 
v. Powers, 10 N.C. 376, this Court said: 

"The defendant has appealed from the judgment ren- 
dered against him, but no case is made up to enable this 
Court to judge whether the law has been duly administered ; 
and we must, therefore, have inspected the record to decide 
on the legality of the judgment. But i t  appears from the 
certificate of the judge that a case presenting the points 
was intended to have been made up, but was prevented 
from his having lost the notes of the trial. Under these 
circumstances there is no other mode by which the justice 
of the case can be attained but by awarding a 

New trial." 

There was no record at all before the Court. 

161 In the instant case all parts of the record proper are 
before us. Hence i t  is our duty to examine it, and to take notice 
ex mero motu of any disclosed error or defect. Error otherwise 
than upon the face of the record must be made to appear and 
must be the subject of an assignment. The absence of the de- 
fendant's testimony and the court's charge is accounted for. 
Absent, also, are any claims or suggestions of error prejudicial 
to the defendant. 

The State's evidence makes out a strong case. The defend- 
ant's admissions on cross-examination and the number of shots 
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fired, three in the back, tend to rebut any claim of self-defense. 
While we do not have the record of defendant's direct testimony, 
the jury did hear and consider every word the defendant said 
on both direct and cross-examination. 

In the trial, verdict and judgment, we find 

No error. 

STATE O F  NORTH CAROLINA v. FLOYD LINDSEY HUDSON 

No. 99 

(Filed 15 December 1971) 

1. Rape § 18- assault with intent to  commit rape - evidence of intent - 
failure t o  show attempted coition 

In  a prosecution for  assault with intent to  commit rape, the 
State's evidence showing tha t  the defendant continually and brutally 
assaulted the prosecutrix, a 14-year-old girl, was sufficient to  support 
a jury inference t h a t  the defendant intended a t  some time during his 
assaults to rape the prosecutrix, even though the prosecutrix did not 
testify t h a t  t h e  defendant ever attempted coition. 

2. Rape 7- assault with intent to  commit rape -elements of proof 
To convict a defendant on the  charge of a n  assault with intent 

to  commit rape, the State  must prove not only a n  assault but also 
tha t  the defendant intended to gratify his passion on the person of 
the woman, a t  all events notwithstanding any  resistance on her 
part.  

3. Rape § 17- assault with intent to  commit rape-element of intent 
I t  is not necessary t h a t  defendant retain a n  intent to  commit rape 

throughout the assault on the female; the defendant would be guilty 
of the offense if he, a t  any time during the assault, had a n  intent 
to  gratify his passion upon the female, notwithstanding any resistance 
on her part.  

4. Ju ry  3; Constitutional Law 29- guilty verdict by eleven jurors - 
award of new trial 

The return of a guilty verdict by eleven jurors - one juror having 
become ill during the trial-was a nullity, and the defendant is  en- 
titled t o  a new trial. 

5. Criminal Law S 146- nature of Supreme Court jurisdiction- notice 
ex mero motu of fatal  defect 

The Supreme Court ex mero motu takes notice of the fact  t h a t  
a verdict was returned by eleven jurors only, a fa ta l  defect appearing 
on the face of the record, and awards the defendant a new trial. 
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6. Jury § 3; Constitutional Law 8 29- criminal trial - number of jurors 
No person can be finally convicted of any crime except by the 

unanimous consent of twelve jurors who have been duly impaneled 
to t ry  his case. 

APPEAL by defendant from Gambill, J., 4 January 1971 
Session of CABARRUS, transferred from the Court of Appeals for 
initial appellate review by the Supreme Court under its general 
order of 31 July 1970, entered pursuant to G.S. 7A-31 (b) (4). 

Defendant was tried upon a bill of indictment which 
charged that on 25 September 1970 he, a male person over the 
age of eighteen years, did feloniously assault Clemmie Hacker, 
a female, with intent to ravish, carnally know, and abuse her. 

The evidence for the State tended to show: Clemmie (aged 
14) lives with her mother and sister in Concord. Her father is 
dead. On 25 September 1970, about 10:OO p.m., Clemmie was 
alone at home when defendant, who had once washed and 
cleaned her mother's car, came to the door. He asked to use 
the telephone and she admitted him. Instead of telephoning, he 
"walked" Clemmie to his car and told her not to scream. She 
went with him because she was afraid. He said he'd bring her 
back in five minutes. Instead, he drove her to his trailer on a 
dirt road. 

In the trailer, after taking off all his clothes, he produced 
a knife and said he would kill her if she did not disrobe; she did 
as he told her. She was menstruating. He "socked" her across 
the face, hit her nostril and crushed a bone. Her nose bled pro- 
fusely. He hit her with his fist and knocked out four teeth. At 
some point she "accidentally got some blood on the sheets, and 
he got mad." At the trailer he did not attempt sexual intercourse 
with her, but he inserted his finger and, in addition, used her 
genitalia in a manner too revolting to relate. Thereafter he put 
on some different clothes, removed the sheets from the bed, and 
took her, naked, back to the car. She could hardly walk and fell 
on the gravel, but he made her get up and get into the car. He 
then "drove off from that place." 

At some spot, where they were on the ground, he "took 
some kind of a bottle and jammed it into [her] vagina." She 
was still conscious and naked when they stopped a t  a bridge. He 
placed her on the sheets in some grass, choked her, and closed her 
left eye with a blow from his first. (Clemmie's testimony was 



76 IN THE SUPREME COURT [280 

State v. Hudson 

not elicited so as to give a chronological account of events, and 
from the transcript i t  is difficult to piece the story together. 
Whether this confusion results from the manner in which the 
solicitor conducted his direct examination, her injuries, or her 
natural timidity and embarrrassment, we cannot tell.) 

Sometime before 2 :00 a.m., a passing motorist saw a naked 
girl "down a bank a t  Rocky River Bridge" and notified the 
sheriff's office. Deputy Sheriff Eggers found Clemmie beneath 
the bridge, approximately twenty-five feet down a bank. She 
was nude; her face was swollen; and she was bleeding from 
the mouth and nose. 

Clemmie was taken to the Cabarrus Hospital where, be- 
tween 2 :00 and 4 :00 a.m., she was examined by a neurosurgeon. 
He found her in a state of shock, unable to give an adequate his- 
tory. She was bleeding from the mouth and the back of her head ; 
the upper teeth on the left side had been knocked out. Her whole 
face and neck were markedly swollen with multiple contusions 
and abrasions. She had multiple abrasions and scratches on the 
upper and lower extremities. A gynecologist repaired a lacera- 
tion of the perineum. 

About 2:00 on the morning of 26 September 1971, officers 
found defendant at  his trailer-home, about two miles from Con- 
cord, with his "common-law wife," Mrs. Martha Christy. In the 
trailer the officers found Clemmie's eyeglasses and a torn ac- 
cessory. Defendant had the odor of alcohol about him, but he 
did not appear to be drunk. He told the officers that earlier in 
the night Clemmie had let him in her house to use the tele- 
phone; that she was alone and he had taken her to his apart- 
ment where he removed her clothing; that he did not remember 
exactly what took place thereafter except that she had gotten 
blood on the bed sheets; that he had put the girl and the sheets 
into the car and left them a t  the Rocky River Bridge. 

Defendant offered no evidence. His motion for nonsuit was 
denied. The jury's verdict was guilty as charged. From a sen- 
tence of 12-15 years, defendant appealed. 

Attorney General Morgan; Assistant Attorney General Hud- 
son for the State. 

Johnson, Davis & Horton for defendant appellant. 
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SHARP, Justice. 

[I] Defendant brings forward only one assignment of error, 
the failure of the court to allow his motion for nonsuit. He 
asserts that all the evidence tends to show that the purpose of 
his assaults upon Clemmie was not to rape her but to engage 
in perverted and unnatural sex acts. 

Considering the grievous injuries which defendant inflicted 
upon Clemmie-especially the head injury-we may doubt 
whether she was able to remember and recount all that defend- 
ant did to her. Yet, upon the assumption that she told all, we 
hold her testimony sufficient to withstand the motion for non- 
suit. 

12, 31 The requisites of the crime with which defendant is 
charged have been stated many times: To convict a defendant 
on the charge of an assault with an intent to commit rape the 
State must prove not only an assault but t.hat the defendant 
intended to gratify his passion on the person of the woman, a t  
all events and notwithstanding any resistance on her part. I t  
is not necessary that defendant retain that intent throughout 
the assault; if he, a t  any time during the assault, had an intent 
to gratify his passion upon the woman, notwithstanding any 
resistance on her part, the defendant would be guilty of the 
offense. "Intent is an attitude or emotion of the mind and is 
seldom, if ever, susceptible of proof by direct evidence, i t  must 
ordinarily be proven by circumstantial evidence, Le., by facts 
and circumstances from which it may be inferred.'' State v. 
Gammons, 260 N.C. 753, 756, 133 S.E. 2d 649, 651. To convict 
a defendant of an assault with intent to commit rape "an actual 
physical attempt forcibly to have carnal knowledge need not 
be shown." 75 C.J.S. Rape 5 77, p. 557 (1952). 

Although Clemmie did not testify that defendant ever at- 
tempted coition, his attack upon her was indisputably sexually 
motivated, and we think the jury could reasonably infer from 
his treatment of her that defendant intended a t  some time dur- 
ing his continuous assaults to rape Clemmie if he could, notwith- 
standing any resistance on her part;  that she, a girl of fourteen, 
confronted by a mature man, armed with a knife with which he 
threatened to kill her, resisted all she could. State v. Mabry, 269 
N.C. 293, 152 S.E. 2d 112. 
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In State v. Mehaffey, 132 N.C. 1062, 44 S.E. 107, the de- 
fendant, aged fifty-four, appealed a conviction of assault with 
the intent to rape a fourteen-year-old girl whom he had em- 
ployed to work on his farm. The State's evidence tended to 
show that in the course of an indecent assault upon her, the 
defendant twice inserted his finger into her person but then, for 
some unknown reason-perhaps because of her screams-he fi- 
nally desisted. In sustaining the conviction, Chief Justice Clark 
said : "Whether he desisted for that reason, or because a t  his age 
he could not accomplish his purpose after so vigorous an opposi- 
tion, or because he was physically unable to overcome her opposi- 
tion, or because he did not intend to have intercourse with 
her by force, was a matter for the jury alone, and was properly 
left to them in connection with all the other evidence in the case. 
It is true, he desisted, that is to say, he did not succeed in having 
sexual intercourse with the girl. . . . [blut his failure is not 
conclusive of the absence of intent. . . . " (Citations omitted.) 
Id. a t  1065, 44 S.E. a t  108. 

"Impossibility of having carnal knowledge of the girl does 
not, as a matter of law, prevent a man from feloniously so 
trying." Huggins v. State, 41 Ala. App. 548, 551, 142 So. 2d 
915, 918. 

Defendant was living with his common-law wife who, al- 
though absent from his trailer earlier in the evening, was there 
a t  2:00 a.m. when the officers went for him. It may be inferred 
from this illicit arrangement and his anger when Clemmie bled 
on the sheets, that defendant was not impotent. 

We hold that the evidence, when viewed in the light most 
favorable to the State, was sufficient to be submitted to the 
jury upon the issue of defendant's guilt of the crime charged. 

[4, 51 Although defendant has not assigned i t  as error, and 
the Attorney General has ignored it, we must, ex mero motu, 
take notice of a fatal defect appearing upon the face of the 
record. Between the conclusion of the evidence and the judge's 
charge to the jury, a juror became ill and had to be excused. 
Whereupon, defendant and his trial counsel, Mr. Bedford W. 
Black (now deceased) "waived trial by twelve." They agreed 
that the eleven remaining jurors might pass upon defendant's 
guilt or innocence and that defendant would be bound by their 
verdict. The trial then proceeded with eleven jurors who "re- 
turned a verdict of guilty as charged." 
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It is a fundamental principle of the common law, declared 
in Magna Charta and incorporated in our Declaration of Rights, 
that "[nlo person shall be convicted of any crime but by the 
unanimous verdict of a jury in open court." N. C. Const., art. I, 
5 24 (1971). See N. C. Const., art. I, 5 13 (1868) ; State v. 
Moss, 47 N.C. 66 (1854) ; State v. Stewart, 89 N.C. 563 (1883). 
In this State, the only exception to the rule that "nothing can 
be a conviction but the verdict of a juryV(State v. Alexander, 
76 N.C. 231, 233) is the constitutional authority granted the 
General Assembly to provide for the initial trial of misdemean- 
ors in inferior courts without a jury, with trial de novo by a 
jury upon appeal. N. C. Const., art. I, 5 24 (1971). 

[6] It is elementary that the jury provided by law for the trial 
of indictments is composed of twelve persons; a less number is 
not a jury. I t  is equally rudimentary that a trial by jury in a 
criminal action cannot be waived by the accused in the Superior 
Court as long as his plea remains "not guilty." State v. Stewart, 
supra; State v. Scruggs, 115 N.C. 805, 20 S.E. 720 (1894) ; 
State v. Rogers, 162 N.C. 656, 78 S.E. 293 (1913) ; State v. 
Rouse, 194 N.C. 318, 139 S.E. 433 (1927) ; State v. Camby, 
209 N.C. 50, 182 S.E. 715 (1935) ; State v. Hill, 209 N.C. 53, 
182 S.E. 716 (1935) ; State v. Norman, 276 N.C. 75, 170 S.E. 
2d 923 (1969). As noted in State v. Norman, supra, both the 
Judicial Council and the Constitutional Study Commission rec- 
ommended to the 1969 General Assembly that the Constitution 
be modified so as to empower that body, if i t  so desired, to give a 
defendant the option of having his guilt passed upon by a 
judge rather than a jury. The General Assembly rejected the 
proposal ; so i t  remains the law of North Carolina that no person 
can be finally convicted of any crime except by the unanimous 
consent of twelve jurors who have been duly impaneled to try 
his case. 

In State v. Rogers, supra, during the defendant's trial for 
murder a juror became ill. The State was willing to  call in 
another juror or to  make a mistrial or to get an entirely new 
panel. Counsel for the defendant, however, insisted on proceed- 
ing with eleven jurors. Thereupon, in open court i t  was agreed 
by the defendant, his counsel, and the solicitor for the State that 
the trial would proceed with eleven jurors. The defendant ex- 
pressly waived his right to have a full panel and agreed that 
the clerk should make no record of the fact that one of the 
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jury had been excused by consent. Upon his conviction of man- 
slaughter, however, the defendant moved in arrest of judgment 
because he had not been convicted by a jury of twelve. The trial 
judge ruled that the defendant had estopped himself to assign 
this error and denied the motion. Upon appeal, Justice Brown, 
speaking for the Court, said: "The defendant may plead guilty, 
or nolo contendere, or autrefois convict, and of course the im- 
paneling of a jury is unnecessary; but when he pleads not 
guilty in cases, such as this, where a trial by jury is guaranteed 
by the organic law, he must be tried by a jury of twelve men, 
and he cannot waive it." Id .  a t  660, 78 S.E. a t  294. A new trial 
was ordered. 

In State v. Berrzj, 190 N.C. 363, 130 S.E. 12, the defendant 
appealed his conviction of an assault with a deadly weapon. This 
Court said: "It appearing by the record that the defendant was 
tried and convicted by ten men, the conviction was improper and 
no judgment could be rendered. For the reason given, there must 
be a New trial." Id. a t  364, 130 S.E. a t  12. 

In State v. Rouse, supra, a juror was taken very ill during 
the trial. By agreement of defendant, who was charged with a 
felony, his counsel and the solicitor, the juror was excused and 
the case concluded with eleven jurors. Upon conviction defend- 
ant appealed. In holding that defendant was not precluded by 
his agreement from assigning as error that the judgment against 
him was based upon the verdict of eleven jurors, Justice Connor 
said: "The decisions of this Court in support of the assignment 
of error are unanimous. . . . The verdict is a nullity. The defend- 
ant is entitled to a New trial." Id. at  318-19, 139 S.E. a t  433. 

The verdict in this case is likewise a nullity despite de- 
fendant's failure to assign his conviction by eleven jurors as 
error. If imprisoned under the sentence imposed defendant 
would be entitled to his release upon a writ of habeas corpus- 
for which he would, no doubt, apply in due time. There must 
be a 

New Trial. 
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STATE O F  NORTH CAROLINA v. HAYWOOD J A M E S  SANDERS 

No. 123 

(Filed 15 December 1971) 

1. Burglary and Unlawful Breakings 8 5; Larceny 8 7; Safecracking - 
entering premises without permission - sufficiency of the evidence 

In  a prosecution charging defendant with felonious breaking and 
entering, felonious theft, and safecracking and attempted safecracking, 
the State's evidence was sufficient to show t h a t  the defendant entered 
the premises described in the indictments without the permission of 
the owners. 

2. Criminal Law 8 168; Burglary and Unlawful Breakings 8 6- instruc- 
tions - lapsus linguae - harmless error 

I n  a breaking and entering prosecution, the t r ia l  court's instruc- 
tion t h a t  the defendant entered the building "with the consent of the 
owner," rather  than "without the consent of the owner," was a lapsus 
linguae and did not war ran t  a new trial. 

3. Safecracking- verdict of "attempted safecracking9'- sufficiency of 
verdict 

In  a prosecution on indictment charging, in the statutory language, 
t h a t  the defendant "did unlawfully force open and attempt to  force 
open a safe," a jury verdict finding the defendant guilty of "attempt- 
ed safecracking" was sufficient to  authorize judgment on the verdict. 
G.S. 14-89.1. 

4. Criminal Law 8 124- the verdict - requisites and sufficiency 
A verdict should answer the issue raised by the State's charge of 

guilt contained in the indictment and the defendant's denial raised by 
his plea of not guilty. 

5. Safecracking- use of expressions "safecracking" and "attempted safe- 
cracking" 

Trial  court's instruction which used the expressions "safecrack- 
ing" and "attempted safecracking" a s  synonymous with the statutory 
language "force open" and "attempt to  force open" a safe o r  vault 
was not erroneous. G.S. 14-89.1. 

6. Safecracking- attempted safecracking - sufficiency of the evidence 
Removing the dial of a safe, sawing off i t s  hinges, chiseling out 

a par t  of the concrete bottom of another safe and "smudging" it with 
a blowtorch constituted in  law a n  "attempted safecracking." 

7. Criminal Law 8 126- unanimity of verdict - polling of jury - ac- 
ceptance of second poll 

The foreman announced t h a t  the jury found defendant guilty 
of safecracking, but  one of the jurors who was polled announced his 
verdict a s  "guilty of attempted safecracking." The t r ia l  judge re- 
peated his instruction tha t  the jury could find defendant guilty of 
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safecracking, guilty of attempted safecracking, or not guilty. The 
second poll of the jury resulted in  the unanimous verdict of guilty of 
attempted safecracking. Held: The verdict of guilty of attempted 
safecracking was properly accepted by the trial judge. 

APPEAL by defendant from Brewer, J., March 1, 1971 Ses- 
sion, WAKE Superior Court. 

The defendant, Haywood James Sanders, was tried in the 
superior court on two bills of indictment. In Case #71 CR 5308 
the indictment, containing three counts, charged that  on Jan- 
uary 25, 1971, the defendant feloniously broke and entered a 
certain building occupied by Morris & Associates, Inc., located 
a t  801 Fayetteville Street in Raleigh, where merchandise, chat- 
tels, money and other valuables were being kept, with intent 
on the part of the defendant to steal, take and carry away the 
foregoing described articles of personal property. Count No. 2 
charged the felonious theft of certain listed property. A third 
count charged the defendant received the property knowing that  
i t  had been stolen. 

In  Case #71 CR 5309 the indictment charged that  on 
January 25, 1971, the defendant unlawfully, wilfully and feloni- 
ously, by use of a hammer, an  acetylene torch, prying bars, chisel 
and hacksaw did unlawfully force open and attempt to force 
open a safe and vault, the property of Morris & Associates, a 
corporation, said safe and vault being used for storing money 
and other valuables. The defendant was arraigned and through 
counsel entered pleas of not guilty. The two cases were con- 
solidated for trial. 

The State's evidence disclosed the building occupied by 
Morris & Associates, Inc., located a t  801 Fayetteville Street in 
Raleigh, was forcibly broken into on the night of January 25, 
1971, and some of the articles listed in Indictment #71 CR 5308 
were stolen. The evidence disclosed that  a small safe was kept 
in a first  floor office and a large safe or vault was kept on the 
second floor; that a t  the time of the break-in the safes were 
closed, containing, as they usually did, money and other val- 
uables. 

The secretary of the corporation testified he closed the 
building a t  5:30 p.m. on the date named in the indictment. He 
was called back to the building that  night a t  12:30 a.m. Two 
large glass windows had been broken. The two safes in the 
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building had been damaged. The larger safe or vault on the 
second floor had been opened, papers removed, and money had 
been taken from it. The small safe on the first floor had been 
turned upside down. The lock knob had been broken off, the 
bottom had been damaged, the metal had been torn, and part  
of the concrete bottom had been chiseled out. The dial had been 
removed and the hinges had been sawed off. The smaller safe had 
been blackened and burned by a blowtorch. 

The State's witness, Felix Grissom, testified that  he was 
employed by Raleigh Maintenance Company which was under 
contract to clean up the building. He entered at 11 :30 p.m. 
"Upon entering the doorway, I turned left, went along a walk- 
way, went down a series of steps . . . and entered this door 
from the first  floor." He saw two men over the small safe which 
was upside down. The room lights were on. The witness got a 
good look a t  the one facing him. He returned the way he had 
entered, ran to an upstairs room from which he called the 
police. The two men apparently became alarmed and left the 
building before the police arrived. At  the trial the witness 
positively identified the defendant as the one who was facing 
him over the small safe. 

The defendant testified he lived with his father and two 
small nieces near 801 Fayetteville Street in Raleigh. On Jan- 
uary 25, 1971, he was out with named companions on a drinking 
party. He returned to his home, went upstairs and went to bed 
a t  10:30 p.m. and did not leave the house that night. His father 
testified the defendant came in between 10 :30 and 11 :00 o'clock 
and he did not leave again that  night. The father admitted he did 
not have a watch, did not see a clock, and that  his testimony 
about the time his son came in was "an estimate." 

The court charged the jury: 

"Now members of the jury, on the charge of safecrack- 
ing I instruct you that if you are satisfied from the evidence 
beyond a reasonable doubt that  this defendant did, by the 
use of tools, unlawfully force open a safe or attempt to force 
open a safe belonging to Morris Associates, Inc., which was 
used for storing money or valuables, i t  would be your duty 
to return a verdict of guilty of safecracking as charged. 

If you are not so satisfied beyond a reasonable doubt 
as to each of those essentials, i t  would be your duty to 
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return a verdict of not guilty to the charge of safecracking." 

" . . . (Y)ou will say by your verdict whether you find 
the defendant guilty of safecracking, or attempted safe- 
cracking, as charged in the bill of indictment; or not 
guilty; . . . ,) 
When the jury returned to the courtroom the foreman an- 

nounced the jury found the defendant guilty of housebreaking, 
not guilty of larceny, and guilty of safecracking. At the defend- 
ant's request the court ordered the jury polled. The jury verified 
its verdict as to housebreaking, but one juror announced his 
verdict was guilty of "attempted safecracking." After consider- 
able discussion and instruction from the judge as to the per- 
missible verdicts, the poll of the jury declared the verdict in 
#71 CR 5309 was guilty of attempted safecracking. Each 
member on the poll announced "attempted safecracking" was 
the verdict. The verdict was accepted by the court and recorded 
in its minutes. The defendant excepted. 

The court imposed a prison sentence of 8 to 10 years on 
the housebreaking charge and 10 to 15 years on the attempted 
safecracking charge, the latter to begin a t  the expiration of 
the former. The defendant excepted, assigning errors. 

Robert Morgan, Attorney General by Millard R. Rich, Jr., 
Assistant Attorney General, for the State. 

Carl C. Churchill, Jr., and Roger W. Smith for defendant 
appellant. 

HIGGINS, Justice. 

We discuss here the defendant's assignments of error in 
the order of their chronology rather than the order in which 
they are discussed in the briefs. 

[I] The defendant excepted to the court's refusal to dismiss all 
charges in the indictments on the ground the evidence did not 
support them. He contended the evidence failed to show the 
owners of the building did not give the defendant permission 
for the entrance. The evidence disclosed the building was occu- 
pied by a corporation. The secretary of the corporation testified : 
L 6 . . . (W)e closed a t  regular hours, about 5:30 P.M. I next 
returned . . . that night about 12:15 A.M. when I was called 
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to come down to the shop and informed that we had had a 
break in. . . . Two of our large shop windows had been broken 
out, in the shop door . . . all the desks had been riffled or gone 
into and the safe had been damaged. . . . I was able to determine 
that a tape recorder was missing. . . . We lost two cameras. . . . 
(0 )ne  camera was worth about $200.00." Other property, in- 
cluding money, was also missing. 

In addition to the foregoing evidence, the clean-up boy 
testified he discovered the defendant and a companion working 
on the small safe. They fled before the police arrived. He identi- 
fied the defendant as the one who was facing him a t  the time 
both were working on the upturned safe on the first floor. 

The defendant denied he was in the building. He testified 
he was a t  home in bed from about 10 :30 p.m. until 9 :00 the next 
morning. There is no evidence he had permission to be in the 
building. All the evidence shows a breaking. Two men, one of 
whom was the defendant, were discovered by Grissom working 
on the small safe. They fled before the officers arrived. 
" . . . (W) hen defendant relies upon some independent, distinct, 
substantive matter of exemption, immunity or defense, beyond 
the essentials of the legal definition of the offense itself, the 
onus of proof as to such matter is upon the defendant. . . . In 
such circumstances, a defendant charged with the crime who 
seeks protection by reason of the exception, has the burden of 
proving that he comes within the same." State v. Johnson, 229 
N.C. 701, 51 S.E. 2d 186. Nothing in the evidence warrants a 
finding defendant had permission to enter the building. 

The court charged : 
"As to the charge of felonious breaking and entering, 

before the State is entitled to a conviction upon that charge, 
it must prove to your satisfaction beyond a reasonable 
doubt, first, that there was either a breaking and entering 
or an unlawful entry by the defendant; second, that it must 
be the breaking or unlawful entry of some building wherein 
merchandise or money or property was kept; third, that 
the owner of the premises did not consent to the breaking 
or entering; and fourth, that a t  the time of such breaking 
or entering the defendant intended to steal some merchan- 
dise or property therefrom." 

"So, if the State has proved beyond a reasonable doubt 
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that the defendant did break or did unlawfully enter a 
building occupied by Morris and Associates, Inc., with the 
consent of the owner, against its will and that at  the time of 
doing so he intended to steal anything therefrom; then i t  
would be your duty to find him guilty of felonious breaking 
or entering, as charged." 

[2] The court, either by oversight, or inadvertance, is recorded 
as having said "with the consent . . . against its will" which 
clearly indicates the court said, or intended to say "without 
the consent . . . against its will." In view of the charge as a 
whole and the total absence of any evidence the owner consented 
to the entry, it is apparent the jury could not have misunder- 
stood the court's language. The use of the words "with the 
consent" rather than "without the consent" was not prejudicial. 
"This was a lapsus linguae, but i t  is not perceived wherein it 
was hurtful. We regard it as a harmless inadvertence." In re 
Will of Wallace, 227 N.C. 459, 42 S.E. 2d 520. See also State 
v. Truelove, 224 N.C. 147, 29 S.E. 2d 460. Neither the defendant 
nor the State presented any evidence the defendant had the 
owner's consent to break into the building, steal personal prop- 
erty, and attempt to open the safe. The defendant's exception 
to the court's failure to dismiss the charge of felonious house- 
breaking is not sustained. 

The indictment in #71 CR 5309 charged the offense defined 
in G.S. 14-89.1 which provides: 

"Safecracking and safe robbery.-Any person who 
shall by the use of explosives, drills, or other tools unlaw- 
fully force open or attempt to force open or 'pick7 the combi- 
nation of a safe or vault used for storing money or other 
valuables, shall, upon conviction thereof, receive a sentence, 
in the discretion of the trial judge, of from ten years to 
life imprisonment in the State penitentiary." 

131 When the jury returned to the courtroom and announced i t  
had agreed on a verdict, the foreman first announced the jury 
found the defendant guilty of safecracking. At the request of 
defense counsel, the jury was polled. During the poll one of the 
jurors stated he understood the verdict to be guilty of "at- 
tempted safecracking." The court again explained to the jury 
that it could find the defendant guilty of safecracking, or guilty 
of attempted safecracking, or not guilty. The court ordered the 
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jury to be polled after the explanation as to possible verdicts 
and each individual juror stated the verdict to be "guilty of 
attempted safecracking" and each said he still assented thereto. 
The court accepted the verdict as disclosed by the poll and 
ordered it  recorded in the minutes of the court. 

[4] The defendant sought to challenge the verdict on the 
ground i t  was neither authorized by the indictment nor by the 
statute, the latter being G.S. 14-89.1. A verdict should answer 
the issue raised by the State's charge of guilt contained in the 
indictment and the defendant's denial raised by his plea of not 
guilty. "A verdict is not bad for informality . . . in the language . . . if i t  is such that i t  can be clearly seen what is intended. 
It is to have a reasonable intendment and is to receive a reason- 
able construction and must not be voided except from necessity." 
State v. Perry, 225 N.C. 174, 33 S.E. 2d 869. See also State v. 
Rhinehart, 267 N.C. 470, 148 S.E. 2d 651. The indictment 
charged that the defendant by the use of a hammer, torch, 
chisel, hacksaw, etc. did unlawfully and feloniously force open 
and attempt to force open the safe and vault being used for 
the storage of money and other valuables, the property of the 
named corporation. With respect to the issues to be answered 
by the jury, the court gave this instruction: 

" . . . (Y)  ou will say by your verdict whether you find 
the defendant guilty of safecracking, or attempted safe- 
cracking, as charged in the bill of indictment; or not 
guilty; . . . 9 ,  

[S] The charge clearly disclosed the court used the expression 
"safecracking" and "attempted safecracking" as synonymous 
with "force open" and "attempt to force open" a safe or vault. 
The court was using the short title of the statute. This Court 
in a t  least three opinions has used "safecracking" and "at- 
tempted safecracking" as equivalent in words to "force open" 
and "attempt to force open" a safe or vault. State v. Whaley, 
262 N.C. 536, 138 S.E. 2d 138; State v. Bullock, 268 N.C. 560, 
151 S.E. 2d 9 ;  State v. Pinyatello, 272 N.C. 312, 158 S.E. 2d 596. 

Inasmuch as the statute made an attempt to force open a 
safe or vault a crime of equal dignity with the completed offense 
and the indictment charged the attempt, the verdict of guilty of 
the latter authorized the court to enter judgment on the verdict. 
The court's use of the word "safecracking" was in no wise mis- 



88 IK THE SUPREME COURT [280 

State v. Sanders 
- 

leading and could not have misled the jury. The assignment of 
error based on the charge is not sustained. 

161 The statute made the completed act of safecracking and 
the attempted safecracking offenses of equal dignity. In so 
providing, the Legislature followed the pattern with respect to 
safecracking or attempted safecracking that it had followed in 
the case of robbery or attempted robbery with firearms. G.S. 
14-87. Each made the attempt to commit the offense, an offense 
of equal gravity with the completed act. In State v. Parker, 262 
N.C. 679, 138 S.E. 2d 496, this Court in passing on the charge of 
attempt to commit armed robbery said: "So great is the offense 
when life is endangered and threatened by the use of firearms 
. . . that i t  is not of controlling consequence whether the assail- 
ants profit much or little, or nothing, from their felonious un- 
dertaking." In passing the act codified as G.S. 14-89.1, the Legis- 
lature acted within its authority in providing punishment for 
attempt to force open a safe or vault where valuables are kept. 
"An attempt to commit a crime is an act done with intent to 
commit that crime, carried beyond the mere preparation to 
commit, but falling short of its actual commission." State v. 
Surles, 230 N.C. 272, 52 S.E. 2d 880. The foregoing is approved 
in State v. Rogers, 273 N.C. 208, 159 S.E. 2d 525. Certainly 
removing the dial, sawing off the hinges, chiseling out a part 
of the concrete bottom of the small safe and "smudging" it with 
a blowtorch go beyond mere preparation for safecracking, and 
in law constitute "attempted safecracking." 

[7] Finally, the defendant contends the verdict was so in- 
complete and indefinite as to render it insufficient to support 
the court's judgment. Notwithstanding the foreman's announce- 
ment that the jury found the defendant guilty of safecracking, 
the first poll indicated such was not the unanimous agreement. 
The court repeated its instruction that the jury could render 
a verdict of guilty of safecracking, or guilty of attempted safe- 
cracking, or not guilty. The second poll of the jury disclosed 
without question the unanimous agreement of the jury on a 
verdict of guilty of attempted safecracking and each juror 
answered that he still assented thereto. The verdict was then 
accepted by the court and recorded in its proceedings. In 
Davis v. State of North Carolina, 273 N.C. 533, 160 S.E. 
2d 697, Chief Justice Parker used this language: "If there 
was any uncertainty in the verdict, that uncertainty was 
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completely removed by the polling of the jury and their answers 
to the court upon the polling." See also State v. Dow, 246 N.C. 
644, 99 S.E. 2d 860; State v. Hemphill, 273 N.C. 388, 160 S.E. 
2d 53; State v. Cephus, 241 N.C. 562, 86 S.E. 2d 70. 

After full review, this Court has been unable to discover 
any error of law committed in the trial. 

No error. 

ROBERT SUTTON AND SUE SUTTON v. J. B. FIGGATT, INDIVIDUALLY 
AND AS REPRESENTATIVE OF THE CLASS OF MAGISTRATES FROM TIME TO 
TIME OF MECKLENBURG COUNTY, NORTH CAROLINA 

No. 70 

(Filed 15 December 1971) 

1. Injunctions 9 3; Mandamus 9 1- mandatory injunction - mandamus 
In  a suit against a public official o r  board, there is  no practical 

difference in  the  results to be obtained by the common-law remedy of 
mandamus and the equitable remedy of mandatory injunction. 

2. Mandamus 9 1- nature of the  writ 
The wri t  of mandamus is  a n  order from a court of competent 

jurisdiction to a board, corporation, inferior court, officer o r  person 
commanding the  performance of a specified official duty imposed by 
law. 

3. Mandamus 8 1- personal action 
The wri t  of mandamus is a personal action based upon allegation 

and proof t h a t  the defendant has neglected or  refused to perform a 
personal duty which the plaintiff has  a clear legal right to  have him 
perform. 

4. Mandamus 9 2- discretionary duties 
I n  a case involving the exercise of discretion, mandamus lies to  

compel action by a public official but not to  dictate his decision unless 
there has been a clear abuse of discretion. 

5. Mandamus 9 1- nature of the writ - willingness of defendant to  per- 
form duty - past o r  future wrong 

The courts of this State  have no discretion to refuse the wri t  of 
mandamus when i t  is sought to  enforce a clear legal right to  which 
i t  is appropriate, but  the  wri t  will not issue to compel the performance 
of a n  act  which a defendant shows a willingness to  perform without 
coercion or  to  redress a past wrong or  to  prevent a fu ture  legal injury. 
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6. Mandamus 1 2- application for warrant - refusal of magistrate to 
examine plaintiffs - magistrate's present readiness to examine plain- 
tiffs 

Plaintiffs were not entitled to a writ of mandamus compelling 
defendant magistrate to examine plaintiffs as  required by G.S. 15-19 
upon their application for a warrant against two deputy sheriffs, 
where defendant had on one occasion refused to examine plaintiffs but 
announced in open court that  if plaintiffs would reapply to him for 
a warrant he would examine them upon oath, and, while the trial 
judge held his decision in abeyance, defendant waited from three to 
five hours, ready, able and willing to examine plaintiffs pursuant to 
G.S. 15-19. 

7. Mandamus $$ 1- nature of the writ 

The court will not issue the extraordinary writ of mandamus 
merely to enable a party to prove a point or to excoriate a public 
official for a mistake he stands ready to correct. 

APPEAL by plaintiffs from Blozcnt, S. J., 20 April 1971 
Schedule "A" Session of MECKLENBURG, transferred from the 
Court of Appeals for initial appellate review by the Supreme 
Court under general order of 31 July 1970, entered pursuant to 
G.S. 7A-31 (b) (4). 

Action for mandamus. 

Defendant is a magistrate of Mecklenburg County, ap- 
pointed under the provisions of G.S. 7A-170 to -176 (1969). 
Plaintiffs, husband and wife and adult citizens of Mecklenburg 
County, allege : 

On 2 April 1971 there were pending against plaintiffs in 
the District Court criminal charges preferred by Messrs. Arring- 
ton and Metcalf, deputy sheriffs of Mecklenburg County. These 
charges grew out of incidents occurring on 29 March 1971, and 
the cases were set for trial on 13 April 1971. Plaintiffs went to 
defendant's office on 2 April 1971, and, under the provisions of 
G.S. 15-18 to -20 (1965) as amended (Supp. 1969) applied to 
him for warrants charging Messrs. Arrington and Metcalf with 
assaulting plaintiffs on 29 March 1971. Upon inquiry defendant 
ascertained that "the incidents of which plaintiffs then sought 
to complain" grew out of the occurrences on 29 March 1971 for 
which the two deputies had caused plaintiffs to be arrested. 
Defendant declined to examine plaintiffs on oath as required by 
G.S. 15-19. He said that he had been instructed by Chief District 
Court Judge Abernathy not to issue "cross warrants," and ad- 
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vised plaintiffs to see the judge if they wanted a warrant against 
the officers. 

Plaintiffs further allege, upon information and belief, that 
all magistrates in Mecklenburg County "routinely disclaim 
authority to examine under oath and issue warrants in cases 
wherein private citizens wish to charge law enforcement offi- 
cials with criminal offenses." Plaintiffs pray that "defendant be 
mandatorily enjoined" to exercise the duties imposed upon him 
by law and that the court enter judgment declaring illegal the 
"pattern, policy and practice of which complaint is made." 

Based on these allegations plaintiffs filed a motion for a 
preliminary injunction. This motion was heard on 20 April 
1971, a t  which time plaintiffs examined defendant as an adverse 
witness. Defendant testified that when plaintiffs applied to 
him for a warrant for the arrest of Deputies Arrington and 
Metcalf, he knew that the two officers had charged the male 
plaintiff with resisting arrest and the femme plaintiff with as- 
saulting the officers; that he told plaintiffs he would not issue 
a cross warrant without first talking with Judge Abernathy; 
that he suggested they themselves talk with the judge and 
thought they intended to do so. The femme plaintiff testified 
that she did not check with Judge Abernathy nor with any other 
magistrate. Plaintiffs' counsel, George S. Daly, Jr., gave testi- 
mony in substantial accord with that of defendant. No other 
evidence was offered by the parties. 

At the conclusion of the evidence Judge Blount examined 
defendant, who informed the court that his refusal to examine 
plaintiffs on 2 April 1971 was "a temporary refusal" until he 
could get "a little more knowledge and information." He stated 
that if plaintiffs would reapply to him for a warrant he would 
comply with his statutory duty and examine them upon oath. 
Whereupon Judge Blount held his decision in abeyance for three 
hours and directed parties and counsel to imparl during the 
interim and attempt "to clear the matter up." Defendant re- 
mained available, ready to examine plaintiffs upon their appli- 
cation for a warrant. They, however, left the courthouse. 

At 5 :00 p.m. plaintiffs' counsel advised the court that their 
clients had made no attempt to obtain a warrant from defend- 
ant, or any other magistrate, and tendered to Judge Blount a 
proposed order "allowing the preliminary injunctive relief previ- 
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ously requested." Counsel argued that because defendant had 
once refused to examine plaintiffs they were entitled to have 
the court issue a writ of mandamus coercing defendant to con- 
duct the examination specified in G.S. 15-19. Judge Blount de- 
clined to sign the tendered order. Instead, he found, inter alia, 
that defendant's failure to examine plaintiffs on 2 April 1971 
"was the result of a mistaken idea as to the procedures to be 
followed by defendant"; that, so far  as the evidence disclosed, 
the episode involving plaintiffs was an isolated event and there 
existed no illegal policy, pattern or practice which would pre- 
vent defendant or any other magistrate in Mecklenburg County 
from examining plaintiffs upon their application for a warrant; 
and that "there exists no willful or continuing refusal" by de- 
fendant to examine plaintiffs. Whereupon, he entered judgment 
denying plaintiffs' motion for "a preliminary injunction." The 
denial was without prejudice to plaintiffs' right to move the 
court "for reconsideration in the event they shall not be season- 
ably examined upon their application for the same to defendant 
or another magistrate of Mecklenburg County." 

From this order plaintiffs appealed. 

W. Thomas Ray for plaintiff-appellants. 

Attorney General Morgan and Staff Attorney League for 
defendant-appellee. 

SHARP, Justice. 

[I] Although plaintiffs ask the court for a mandatory in- 
junction directed to defendant Figgatt, and for a declaratory 
judgment designed for the enlightenment of the twenty-one mag- 
istrates of Mecklenburg County, they have alleged a cause of 
action for a writ of mandamus. However, in this State, where 
the court exercises both legal and equitable jurisdiction, in a suit 
against a public official or board there is no practical difference 
in the results to be obtained by the common-law remedy of 
mandamus and the equitable remedy of mandatory injunction. 
Safrit v. Costlow, 270 N.C. 680, 155 S.E. 2d 252; St. George v. 
Hanson, 239 N.C. 259, 78 S.E. 2d 885; Williamston v. R. R., 236 
N.C. 271, 72 S.E. 2d 609 ; Hospital v. Wilmington, 235 N.C. 597, 
70 S.E. 2d 833; Telephone Co. v. Telephone Co., 159 N.C. 9, 74 - 
S.E. 636. 
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12-41 The writ  of mandamus is an  order from a court of compe- 
tent jurisdiction to a board, corporation, inferior court, officer 
or person commanding the performance of a specified official 
duty imposed by law. Nebel v. Nebel, 241 N.C. 491, 85 S.E. 
2d 876; Hospital v. Joint Committee, 234 N.C. 673, 68 S.E. 2d 
862; Steele v. Cotton Mills, 231 N.C. 636, 58 S.E. 2d 620; 
Hickory v. Catawba County and School District v. Catawba 
County, 206 N.C. 165,173 S.E. 56. It is an  extraordinary remedy 
which the court will grant only in case of necessity. Edgerton 
v. Kirby,  156 N.C. 347, 72 S.E. 365. The writ is employed as  a 
remedy for inaction on the part  of the particular official to 
whom i t  is directed. It is, therefore, a personal action based upon 
allegation and proof that  the defendant has neglected or refused 
to perform a personal duty which the plaintiff has a clear legal 
right to have him perform. 52 Am. Jur.  2d Mandamus 5 8, 9 
(1970) ; 55 C.J.S. Mandamus 5 2a (1948). In a case involving 
the exercise of discretion, mandamus lies to compel action by 
a public official but not to dictate his decision unless there has 
been a clear abuse of discretion. Hospital v. Joint Committee, 
supra; Harris v. Board of  Education, 216 N.C. 147, 4 S.E. 2d 
328 ; Edgerton v. Kirby,  supra. 

[S] The courts of this State have no discretion to refuse the 
writ when i t  i s  sought to enforce a clear legal right to which 
i t  is appropriate, but i t  is well settled that  the writ will not 
issue to compel the performance of an act which a defendant 
shows a willingness to perform without coercion. Whi te  v. Board 
of  Appeals, 45 Ill. 2d 378, 259 N.E. 2d 51 (1970) ; Hutson v. 
Lovett,  305 S.W. 2d 524 (1957) ; Lane v. Ross, 151 Tex. 268, 
249 S.W. 2d 591 (1952) ; State v. O'Brien, 170 Tenn. 435, 95 
S.W. 2d 921 (1936) ; State v. Sewer Dist., 332 Mo. 965, 61 S.W. 
2d 724 (1933) ; 52 Am. Jur. 2d Mandamus $ 89 (1970) ; 55 
C.J.S. Mandamus 5 lob  (1948). Furthermore, i t  is not the office 
of mandamus to  redress a past wrong or to prevent a future 
legal injury. Steele v. Cotton Mills, supra; Dyy v. Drainage Com- 
missioners, 218 N.C. 356, 11 S.E. 2d 143; Casualty Company v .  
Comrs. of  Saluda, 214 N.C. 235, 199 S.E. 7. 

The following statement by the Supreme Court of Illinois 
in People v. Dunne, 258 Ill. 441, 447, 101 N.E. 560, 562, is ap- 
plicable here: "If i t  is the duty of the defendants to do the 
acts sought to be coerced by the writ, such acts would not be any 
more valid or legal if done under the command of the court. 
The office of the writ is to compel action by the unwilling. . . . 
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The writ will not issue to compel the doing of an act which the 
person sought to be coerced admits on the record he is willing to 
do without coercion." 

[6] Applying the foregoing principle to the facts of this case, 
i t  is quite clear that plaintiffs are not entitled to the writ of 
mandamus. On 20 April 1971 Magistrate Figgatt waited from 
three to five hours, ready, able, and willing to accord plaintiffs 
their legal rights under G.S. 15-19. In open court he had an- 
nounced his readiness to examine plaintiffs under oath with 
reference to their complaints against Messrs. Arrington and 
Metcalf. Had plaintiffs desired to pursue their alleged purpose 
to obtain warrants for the arrest of these two deputies for 
assaulting them on 29 March 1971, the opportunity was avail- 
able. A warrant would issue, however, only if it appeared to 
the magistrate from his examination of plaintiffs that the offi- 
cers had committed a criminal offense. G.S. 15-20. 

[7] Plaintiffs contend (1) that "[tlhis is a classic case of 
justice delayed, justice denied"; and (2) that if the writ of 
mandamus is not issued plaintiffs will suffer "irreparable loss 
and injury" by the denial of "clear legal rights." However, 
plaintiffs' election to appeal Judge Blount's order rather than 
to apply to defendant, or make complaint to some other magis- 
trate, impugns and defeats the contentions they have stated. 
In April they could have had for the asking the only relief to 
be obtained by appeal. It suffices to say that the court will not 
issue the extraordinary writ of mandamus merely to enable a 
party to prove a point or to excoriate a public official for a mis- 
take he stands ready to correct. 

As recited in Judge Blount's findings of fact, plaintiffs 
offered no evidence to sustain their allegation that defendant 
Figgatt's initial refusal to examine plaintiffs was the result of 
"an illegal policy, pattern and practice" adopted by all magis- 
trates in Mecklenburg County. Judge Blount acted correctly in 
treating this action as one against defendant alone and in refus- 
ing to declare a right about which there was no real existing con- 
troversy. Angel1 v. Raleigh, 267 N.C.  387, 148 S.E. 2d 233. 

In the hearing below we find no error. The judgment of 
Judge Blount is in all respects 

Affirmed. 
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STATE O F  NORTH CAROLINA v. MARK FERGUSON 

No. 155 

(Filed 15 December 1971) 

1. Criminal Law 5 169; Homicide § 15- admission of testimony not re- 
sponsive t o  the  solicitor's question - tes t  of relevancy 

Testimony by State's witness t h a t  on the night of the  homicide 
she saw the defendant sharpening his knife and heard him say, 
"That'll do the  work," which testimony was given i n  response to  the 
solicitor's question, "Where did you see him," held properly admitted 
in  evidence although not responsive to  the solicitor's question, since 
the answer was relevant to  the homicide prosecution. 

2. Criminal Law 3s 162, 169- motion t o  strike -admission of unrespon- 
sive testimony - test of relevancy 

If  a n  unresponsive answer produces irrelevant facts, they should 
be stricken and withdrawn from the jury;  however, if the answers 
bring for th relevant facts, they a r e  nonetheless admissible because 
they a r e  not specifically asked for  o r  go beyond the scope of the 
question. 

3. Homicide $3 15, 17- admissibility of evidence - defendant's criminal 
intent 

Although the solicitor had withdrawn the charge of f i rs t  degree 
murder from the  jury, i t  was permissible to  introduce testimony tend- 
ing to  show t h a t  defendant was sharpening his knife on the night of 
the homicide and saying, "That'll do the work," such testimony being 
relevant to show defendant's criminal intent and to refute his claim 
of self-defense. 

4. Criminal Law 138- amount of sentence-credit for  psychiatric 
evaluation in State  hospital 

A defendant is not entitled to credit fo r  time spent undergoing 
psychiatric evaluation in the State  hospital to  determine his com- 
petency to plead and stand trial. 

ON certiorari in lieu of appeal by defendant from Martin 
(Harry C.) J., March 22, 1971 Session BUNCOMBE Superior 
Court. I n  this criminal prosecution the defendant, Mark Fergu- 
son, by grand jury indictment, was charged with the first  degree 
murder of Tony Sluder. 

The killing occurred in Buncombe County on July 11, 1970. 
On July 29, 1970, the defendant's privately employed counsel 
filed a motion in the superior court requesting the commitment 
of the defendant to Dorothea Dix Hospital for psychiatric evalu- 
ation. On July 30, 1970, Judge Beal of the superior court ordered 
the commitment. On September 5, 1970, Dr. Laczko filed a report 
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certifying he found, " . . . (N)  o evidence of insanity or any other 
mental disturbance which might interfere with this patient's 
ability to plead to the Bill of Indictment." 

At the time of the defendant's arraignment in the superior 
court on March 22, 1971, the solicitor announced the State 
would not ask for a verdict on the capital felony charged in the 
indictment, but would ask for a guilty verdict of murder in the 
second degree or manslaughter as. the evidence may warrant. 

The State's evidence disclosed the deceased (Tony Sluder), 
the defendant, Gene Garren, Champ Rice, Jr.  and three girls met 
a t  the Casa Loma in Asheville. There was evidence of both 
liquor and beer drinking. An argument developed between Rice 
and the deceased on one side and the defendant and Garren on 
the other. After the argument, the deceased, Rice, Molly Montez 
and Sheila Allison left in the latter's automobile to go to the 
Land-of-the-Sky Restaurant. On the way they passed the de- 
fendant and Gene Garren hitchhiking. Sheila stopped her car, 
but the deceased and Rice prevented the defendant and Garren 
from entering the automobile. Either the deceased or Rice kicked 
the defendant. The automobile party, after driving to the res- 
taurant, went to the Montez apartment. The defendant and Gar- 
ren were waiting a t  or near the apartment. 

The defendant and Rice had some words with reference 
to the occurrence when Sheila stopped the car on the road. Rice 
testified that the defendant inquired who had "busted his 
mouth." Rice said he did. The defendant then assaulted him 
with a knife. "I stepped back and he (defendant) went on and 
cut Tony. . . . Tony had not struck, hit a t  or made any pass 
a t  Mark Ferguson a t  all a t  the time he was cut. After Tony said, 
I am cut, he (the deceased) got his knife out of his pocket. He 
handed me the knife. . . . Tony had not gotten his knife out 
prior to that time. . . . I think the knife was closed.'' Tony was 
taken to the hospital and pronounced dead on arrival. The 
pathologist testified that death resulted from the stab wound. 

The State's witness, Mrs. Tinsley who lived next door to 
the Montez apartment, testified as a witness for the State. She 
said she had seen the defendant a t  the apartment several times. 
She was asked these questions by the solicitor: 

Q. "Did you see him on the 11th of July?" 

A. "Yes." 



N.C.] FALL TERM 1971 97 

State v. Ferguson 

Q. "Where did you see him?" 

A. " . . . (1)t  was pretty late in the afternoon was when I 
saw him out there sharpening his knife, he came out the 
door with a paring knife in his hand and he went out to the 
third step he did, you know, right in front of my door on 
my sidewalk and sharpened it. He said, 'That'll do the 
work.' " 

The defendant objected. The objection was overruled. Defend- 
ant's Exception No. 1. 

Q. "Then after he went out there, where did he go?" 

A. "Well, he come down to my door and sharpened i t  and 
said 'That'll do the work,' and that is all I know." 

The defendant objected, moved to strike, the motion was denied 
and that is defendant's Exception No. 2. 

Later in her testimony Mrs. Tinsley testified without ob- 
jection: "I didn't see him leave after I saw him sharpening his 
knife. . . . On the same night I heard the disturbance I saw 
Mark sharpening the knife and that was the night the man 
was killed." 

The defendant and his witness, Garren, testified that the 
deceased and his companion, Rice, were responsible for all the 
difficulties of the evening; that they were the aggressors a t  all 
times and that they assaulted and inflicted serious injuries on 
both the defendant and Garren. At the time the deceased re- 
ceived his wounds he was assaulting the defendant with a knife. 
The defendant attempted to run. He stated there was a paring 
knife lying by the chair where he had been sitting. He picked 
up the knife and started running from the deceased. " . . . I 
broke away from him, he sorta went backwards and I took off 
running . . . . " He later heard that "one of the boys was cut 
bad." The defendant offered evidence of his good character. 

The jury found the defendant guilty of voluntary man- 
slaughter. The court imposed a prison sentence of 15 to 18 years 
from which the defendant appealed. 

Robert Morgan, Attorney General by  Russell G. Walker, Jr., 
Assistant Attorney General for the State. 

Riddle and Shackelford, Attorneys b y  Robert E. Riddle for 
defendant appellant. 
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HIGGINS, Justice. 

The State's evidence was sufficient to make out a case of 
murder. The defendant's evidence tended to support his plea of 
self-defense. The jury, finding the truth to lie in the middle 
ground, convicted the defendant of vountary manslaughter. 
The court imposed a sentence which approached the maximum 
provided by law for manslaughter. G.S. 14-18. 

[I] The defendant's Assignments of Error Nos. 1 and 2 involve 
the court's failure to exclude the testimony of Mrs. Tinsley with 
reference to the defendant's action in sharpening his knife and 
his statement, "That'll do the work.'' The defendant's objection 
to the testimony is twofold. First, the witness' statement was 
not responsive to the solicitor's question; and second, the evi- 
dence tended to show premeditation which was eliminated as an 
element of the charge by the solicitor's announcement that the 
State would prosecute for second degree or manslaughter only. 

It is true that Mrs. Tinsley's testimony was not responsive 
to the solicitor's question. No doubt she and the solicitor had 
conferred and both she and the solicitor knew the State's pur- 
pose in having her as a witness was to show the defendant 
sharpened a knife and made the statement that i t  would do the 
work prior to his using i t  with the fatal result. The solicitor's 
first question was intended to place the defendant on the scene. 
Obviously the next question would involve the sharpening of 
the knife and the statement that it would do the work. Mrs. 
Tinsley, not being familiar with court techniques and niceties, 
did not wait for the second question. Should the court have 
stricken the answer and waited for the next question which 
would produce the identical answer? 

[2] Whether an answer is responsive to  a question is not the 
ultimate test on a motion to strike. If an unresponsive answer 
produces irrelevant facts, they may and should be stricken and 
withdrawn from the jury. However, if the answers bring forth 
relevant facts, they are nonetheless admissible because they are 
not specifically asked for or go beyond the scope of the question. 
In re Tatum, 233 N.C. 723, 65 S.E. 2d 351; State v. Staten, 271 
N.C. 600, 157 S.E. 2d 225 ; Wigmore on Evidence, Third Edition, 
Vol. 111, Sec. 785, p. 160; Stansbury, N. C. Evidence, 2d 3 77. 
The Assignments of Error based on Exceptions Nos. 1 and 2 
are not sustained. 
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131 The defendant by Assignment No. 3 challenges the admis- 
sion of Mrs. Tinsley's testimony with regard to the knife on 
the ground i t  tended to support the charge of murder in the 
f irst  degree which the solicitor by his announcement had re- 
moved from the case. The solicitor's announcement the State 
would not prosecute for the capital felony, but for a lesser in- 
cluded offense would not render incompetent any pertinent evi- 
dence bearing on the defendant's guilt. The evidence the defend- 
an t  sharpened his knife, making i t  ready to "do the work" a t  a 
time before the fatal encounter, had bearing on the defendant's 
criminal intent and i t  refuted his evidence that  he picked up 
the knife from beside his chair a t  a time the deceased was as- 
saulting him. The solicitor's announcement the State would not 
prosecute for the capital felony did no more than preclude the 
State thereafter from submitting to the jury the  issue of 
murder in the f irst  degree. State v. Allen, 279 N.C. 115, 181 
S.E. 2d 453; State v. Peeden, 272 N.C. 494, 158 S.E. 2d 615; 
State v. Miller, 272 N.C. 243; 158 S.E. 2d 47; State v. Peame, 
266 N.C. 234, 145 S.E. 2d 918. 

[4] The defendant's final contention is the court should have, 
but failed to give him credit for the time he spent in the hos- 
pital for psychiatric evaluation under the court's order. Our 
cases hold the defendant is entitled to credit for time served on 
a prior sentence for the same offense. We find no authority 
where credit is allowed for time in the hospital to determine 
legal competence to plead to the indictment and to conduct the 
defense. State v. Weaver, 264 N.C. 681, 142 S.E. 2d 633; State 
v. Foster, 271 N.C. 727, 157 S.E. 2d 542; State v. Virgil, 276 
N.C. 217,172 S.E. 2d 28 ; State v. Walker, 277 N.C. 403, 177 S.E. 
2d 868. 

The examination of the record fails to disclose any reason- 
able ground upon which to base a new trial. I n  the trial, verdict, 
and judgment there is in law 

No error. 
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J A M E S  M. PLEASANT, ADMINISTRATOR OF THE ESTATE OF 
E. L. PLEASANT v. MOTORS INSURANCE COMPANY 

No. 111 

(Filed 15 December 1971) 

1. Insurance $3 73, 76- automobile insurance - loss of automobile by 
intentional setting on fire - accidental loss 

The intentional setting on f i re  of a n  automobile by the  son of 
the insured under a n  automobile liability policy is held a "direct 
and accidental loss" within the terms of the policy. 

2. Insurance fi 73- automobile insurance - meaning of "accidental" 
The use of the word "accidental" to  limit the losses in automobile 

insurance policies is subject to  more than one reasonable meaning. 

3. Insurance fi 73- automobile insurance - meaning of "accidental" - 
resolution of ambiguity 

When words such a s  "accidental" become ambiguous a s  applied t o  
the various causes of loss set forth in a n  insurance policy, the am- 
biguity will be construed against the insurer. 

4. Insurance 5 73- automobile insurance - accidental loss - loss caused 
by intentional act of another 

An auton~obile insurance policy providing for  payment of acci- 
dental loss o r  damage to the automobile includes loss caused by the  
intentional act  of another when in the line of causation the act, from 
the  standpoint of the policyholder o r  named insured, is  unintended, 
unexpected, unusual, o r  unknown. 

5. Actions 5 5; Insurance 3 76- automobile fire insurance -intentional 
burning of automobile by insured's son - administrator's recovery un- 
der the policy 

The administrator of a named insured may recover under a n  auto- 
mobile insurance policy for  the loss of a n  automobile intentionally 
set on f i re  by the insured's son. 

APPEAL by plaintiff pursuant to G.S. 78-30(2) from the 
decision of the North Carolina Court of Appeals (12 N.C. App. 
236), affirming decision of Lyon ,  J., a t  the 30 November 1970 
Civil Session of HARNETT District Court. 

This action was instituted in 1962 by E. L. Pleasant. He 
died in 1963 and James M. Pleasant, his duly qualified adminis- 
trator, was substituted a s  plaintiff in this action. 

The stipulated facts show that  defendant issued to E. L. 
Pleasant, as named insured, a policy of insurance numbered 
96-75209 covering a 1960 Corvais automobile owned by him. 
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The policy obligated defendant insurance company to pay for 
loss caused, among other things, by fire or lightning. The period 
of coverage of the policy was from 30 August 1960 to 30 Febru- 
ary 1962. 

The policy contained these definitions : 

"Loss" means direct and accidental loss of or damage 
to (a) the automobile, including its equipment, or (b) other 
insured property ; 

"Named insured" means the individual named in Item 
3 of the declarations and also includes his spouse, if a 
resident of the same household; 

E. L. Pleasant, the named insured, and other members of 
his household occasionally drove the automobile. Bobby Pleasant, 
the son of plaintiff's intestate, lived in the home of his father 
and was the primary operator of the Corvair automobile. 

Bobby Pleasant and three of his associates conspired to 
burn the insured automobile for the purpose of collecting in- 
surance proceeds which they hoped to use to purchase a con- 
vertible automobile. On or about 17 February 1961 they 
intentionally burned and destroyed the Corvair automobile 
insured by defendant. The resulting damages amounted to 
$1,900. Bobby Pleasant was thereafter convicted in the criminal 
court of the burning of the automobile. 

The trial judge found facts and concluded as a matter of 
law that paintiff was not entitled to recover any amount of 
defendant as a result of the destruction of the Corvair auto- 
mobile. Plaintiff appealed. 

Bryan, Jones, Johnson, Hunter & Greene, by K. Edward 
Greene, for plaintiff appellant. 

Teague, Johnson, Patterson, Dilthey & Clay, by Grady S. 
Patterson, Jr., and Paul L. Cranfill for defendant appellee. 

BRANCH, Justice. 

[I] Appellant contends that the intentional destruction of the 
automobile by the son of the named insured in the policy was 
not a "direct and accidental loss" as required by the terms of 
the policy. 
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This Court defined the word "accident" in connection with 
a suit seeking recovery under an  accidental death policy which 
provided for  "direct and accidental loss" in the case of Clay v .  
Insu~ance Co., 174 N.C. 642, 94 S.E. 289, as follows: 

L < . . . (1)n case of accident insurance, a s  expressed in the 
general terms of this policy, the word 'accident' should 
receive i ts  ordinary and popular definition as an unusual 
and unexpected occurrence - one that  takes place without 
the foresight or expectation of the person affected - and 
that  in a given case the question is to  be determined by 
reference to the facts as they may affect the holder of 
the policy, or rather the person insured. 'An event, which, 
under the circumstances, is unusual and unexpected by the 
person to whom i t  happens.' Bomvier, 1883, as cited in 
Lovelace v. Travelers' P~otective Association, 126 Mo. 104, 
and the cases, hold further that  the intentional killing of 
the insured by a third person does not of itself, and without 
more, withdraw the claim from the protection of the 
policy. . . . 7 9 

I n  Fallins v. Insurance Co., 247 N.C. 72, 100 S.E. 2d 214, 
the court considered an  accidental death policy, and stated: 

"An injury is 'effected by accidental means' if in the 
line of proximate causation the act, event, or condition from 
the standpoint of the insured person is  unintended, un- 
expected, unusual, or unknown. The unintended acts of the 
insured are deemed accidental. Injuries caused to the 
insured by the acts of another person, without the consent 
of the insured, are held due to accidental means unless the 
injurious acts are provoked and should have been expected 
by the insured. . . . 9 ,  

These cases effectively point out that  whatever is un- 
expected or unforeseen is determined from the standpoint of 
the named insured in the policy. 

[2, 31 The use of the word "accidental" to limit the losses in 
automobile insurance policies is subject to more than one reason- 
able meaning. It is well settled that  when such words become 
ambiguous as applied to the various causes of loss set forth in 
the policy, the ambiguity will be construed against the insurer. 

"The words used in the policy having been selected by the 
insurance company, any ambiguity or uncertainty as to their 
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meaning must be resolved in favor of the policyholder or the 
beneficiary and against the company." Trust Co. v. Insurance 
Co., 276 N.C. 348, 172 S.E. 2d 518. 

[4] We therefore conclude that an automobile insurance policy 
providing for payment for accidental loss or damage to the 
automobile includes loss caused by the intentional act of another 
when in the line of causation the act, from the standpoint of the 
policyholder or named insured, is unintended, unexpected, un- 
usual, or unknown. Of course the insurance company may, by 
use of specific words, exclude losses covered by intentional acts 
of another. 

Here the policy contained no specific provision excluding 
recovery for loss caused by the intentional act of another. 
Nor does the record show that the named insured had knowledge 
of, or complicity of any kind in, the intentional burning of the 
insured automobile. 

Defendant argues that the tortious destruction of the auto- 
mobile by Bobby Pleasant should be imputed to his father, the 
named insured, so as to preclude recovery. 

In support of this argument defendant cites Sparrow v. 
Casualty Co., 243 N.C. 60, 89 S.E. 2d 800, which holds that an 
employer could not recover on an insurance policy for the loss 
of an automobile which was tortiously converted to his use by 
an employee. Defendant also cites cases from other jurisdictions, 
including Bellman v. Ins. Co., 178 Wis. 349, 189 N.W. 1028, 
where the Wisconsin Court denied recovery by an innocent part- 
ner on an insurance policy when the property covered by the 
policy was wilfully burned by his co-partner. These cases are 
distinguishable from instant case since all of the cases cited by 
defendant are based on relationships which allow tortious con- 
duct to be imputed. This Court does not place tort liability on 
a parent simply because of the parent-child relationship. 

The North Carolina rule in this respect is stated in the case 
of Smith v. Simpson, 260 N.C. 601, 133 S.E. 2d 474, as follows: 

" 'The mere fact of the relationship does not render a 
parent liable for the torts of his child. Liability of the 
parent must be predicated upon evidence that the child 
was in some way acting in a representative capacity such 
as would make the master responsible for the servant's tort, 
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or on the ground that  the parent procured, commanded, 
advised, instigated or encouraged the commission of the 
tort by his child, or that  the parent was independently negli- 
gent as  in permitting the child to have access to some 
dangerous instrumentality.' " (Quoting from 3 Strong : 
N. C. Index, Parent and Child, 7.) 
The Virginia case of Aetna  Ins. Co. v. Carpenter, 170 Va. 

312, 196 S.E. 641, is a case factually similar to instant case. 
There a mother sued to collect under a fire insurance policy 
which covered her home from loss by fire. The fire started in 
the mother's absence and while her minor children were in the 
house. The insurance company sought to escape liability under 
the policy on the ground that  the policyholder's children in- 
tentionally set f ire to the house. There the Court stated: 

"It seems to be the general rule that  no fraudulent acts 
of an agent or of a third person, even though the incendiary 
be a relative, will void the policy unless the insured is im- 
plicated in the fraud. . . . 

"It has been held that  mere agency, in  the absence of 
proof of privity, consent, or ratification on the part of the 
insured will not defeat recovery in the event that  an agent 
is shown to have burned the property. . . . ,9 

In  44 Am. Jur., 2d, Insurance, 5 1365, a t  p. 210, i t  is stated : 

"The fact that  the property was intentionally burned 
by the insured's relative or agent does not defeat a recovery 
where the insured was not implicated in the act." 

Accord: Firemen's Mut.  Ins. Co. v. Aponaug M f g .  Co. (CA5 
Miss.), 149 F. 2d 359; Mech.anics' Ins .  Co. v. Inter-Southern 
L. Ins. Co., 184 Ark. 625, 43 S.W. 2d 81 ; Henderson v. Western  
M. & F.  Ins. Co., (La.) 10 Rob 164 (agent) ; Williams v. Fire 
Asso. o f  Philadelphia (La. App.) 193 So. 202; Aetna  Ins. Co. v. 
Carpenter, 170 Va. 312, 196 S.E. 641; Hawkins v. Glens Falls 
Ins. Co., 115 W. Va. 618; 177 S.E. 442. 

The insured (policyholder) under a contract of insurance 
is the person who will receive a certain sum upon the happening 
of a specified contingency or event. 43 Am. Jur.  2d, Insurance, 
8 251. Such insured in the policy before us was the named 
insured, E. L. Pleasant. 
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Defendant avers that  the parties to the policy never in- 
tended to provide for a loss resulting from an intentional burn- 
ing by an insured. In support of this contention defendant relies 
on the definition of "insured" contained in the policy, viz: 

"Insured" means (a) with respect to the owned auto- 
mobile (1) the named insured and (2) any person or or- 
ganization, other than a person or organization engaged in 
the automobile business or as a carrier or other bailee for  
hire, maintaining, using or having custody of said auto- 
mobile with the permission of the named insured. 

I t  is obvious that  the above quoted definition described 
persons who may operate the insured vehicle under the policy 
coverage. I t  does not purport to create the obligations or pro- 
vide the benefits which are vested in the named insured or 
policyholder. Thus, we agree that  an intentional destruction of 
the automobile by the named insured would preclude recovery 
by him, but that  the intentional act of his son would not defeat 
recovery where the named insured is in no way implicated in 
the act. 

[S] The Court of Appeals affirmed the trial court on the theory 
that  in this jurisdiction public policy precludes a person from 
profiting by his own wrong. We agree that  this is the law. In r e  
Estate of Ives, 248 N.C. 176, 102 S.E. 2d 807. However, we do 
not agree with the Court of Appeals' application of this princi- 
ple of law to the facts of this case. The Court of Appeals in its 
majority opinion stated that  Bobby Pleasant "would be a sub- 
stantial beneficiary of the attempted recovery." The record indi- 
cates that  E. L. Pleasant died intestate. Ordinarily Bobby 
Pleasant would be one of his heirs; however, i t  is well settled in 
this jurisdiction that  only an administrator may collect debts 
due his decedent, S p i v e y  v. Godfrey ,  258 N.C. 676, 129 S.E. 2d 
253, and that  a cause of action which accrues during the lifetime 
of a decedent survives to his executor or administrator. Mast v. 
Sapp ,  140 N.C. 533, 53 S.E. 350. The personal representative 
must f irst  pay the debts of the decedent, and this record does 
not show that the assets of the estate will exceed its liabilities. 
There is no legally enforceable right to the proceeds of the in- 
surance policy vested in Bobby Pleasant. Thus the right of 
action which vested in the administrator of E. L. Pleasant can- 
not be defeated because of the intentional destruction of the 
automobile by Bobby Pleasant. 
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The question of whether Bobby Pleasant, a s  a distributee 
of his father's estate, may share in the proceeds if there be a 
recovery in this action is not before us. 

The decision of the Court of Appeals is 

Reversed. 

EMMETT H. WIGGINS, PLAINTIFF V. MILES E. BUNCH AND WIFE, 
FANNY B. BUNCH; WILLIE T. BUNCH, WIDOWER; MELVIN 
BUNCH AND WIFE, DORIS W. BUNCH; EDWARD Z. EVANS AND 
WIFE, LENA H. EVANS; LUCY NIXON, WIDOW OF H. M. NIXON; 
MYRTLE L. PEELE,  WIDOW OF J. R. P E E L E ;  LLOYD M. P E E L E  
AND WIFE, DORIS B. P E E L E ;  J. D. PEELE AND WIFE, JENNIE  
RUTH P E E L E ;  WALLACE R. PEELE AND WIFE, CLARA D. 
P E E L E ;  HENDERSON RAY PEELE AND WIFE, RUTH P. P E E L E ;  
EDITH PEELE BUNCH AND HUSBAND, ALBERT BUNCH; EVA 
J. MORRIS, WIDOW OF R. P. MORRIS; PRESTON MORRIS AND 
WIFE, DOROTHY LOWE MORRIS; LOUVENNIA MORRIS STEW- 
ART AND HUSBAND, COLON E. STEWART; RUTH MORRIS WOR- 
RELL AND HUSBAND, KENNETH WORRELL; JOSIE MORRIS 
SCHUTTLE, WIDOW; FLORENCE M. MOSLEY AND HUSBAND, 
REYNOLD L. MOSLEY; SARAH E. WORRELL AND HUSBAND, 
MARVIN WORRELL; MARY L. GREENE AND HUSBAND, NORMAN 
C. GREENE;  MARJORIE A. ATHERTON AND HUSBAND, EARL 
ATHERTON; SAM E. MORRIS AKD WIFE, MARY ANN MORRIS; 
MARTHA PEELE,  WIDOW OF J. M. PEELE;  NORA P. FOREHAND 
AND HUSBAND, W. G. FOREHAND; JOHN E. PEELE AND WIFE, 
BESSIE D. P E E L E ;  HENRY LANE AND WIFE, CASIE N. LANE;  
WILLIE P. BUNCH AND HUSBAND, J. B. BUNCH; MARY W. ASH- 
LEY AND HUSBAKD, EARL ASHLEY; KERMIT E. JORDAN AND 
WIFE, HELEN JORDAN, DEFENDANTS AND STATE OF NORTH 
CAROLINA, ADDITIONAL DEFENDANT 

No. 7 

(Filed 15 December 1971) 

1. Appeal and Error fj 16- jurisdiction of trial court after appeal 

As a general rule an appeal takes the case out of the jurisdiction 
of the trial court. 

2. Rules of Civil Procedure § 59- motion for new trial for newly dis- 
covered evidence 

Rule 59 was inapplicable where plaintiff's motion for a new trial 
on the ground of newly discovered evidence was not served within 
10 days after  entry of the judgment. G.S. lA-1, Rule 59. 
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3. Appeal and Error  8 16; Rules of Civil Procedure 98 59, 60- jurisdic- 
tion of trial court af ter  appeal - motion for  new trial on ground of 
newly discovered evidence 

When a n  appeal was taken, the  t r ia l  court was divested of juris- 
diction, except to aid in certifying a correct record, and was without 
authority to  consider plaintiff's motion under Rules of Civil Pro- 
cedure 59 and 60 for  a new tr ia l  on the ground of newly discovered 
evidence. G.S. 1A-1, Rules 59 and 60. 

APPEAL by defendant, State of North Carolina, from Parker, 
J., 27 April 1970 Civil Session of CHOWAN Superior Court. 

Plaintiff instituted this action in the nature of a procession- 
ing proceeding, against Miles C. Bunch and others, to establish 
boundary lines to certain lands allegedly owned by him known 
as the "Gallberry Tract." Original defendants filed an answer 
denying plaintiff's title to the land. The Clerk of Superior Court 
transferred the case to the Civil Issue Docket of Chowan Su- 
perior Court. On 24 March 1969 the State of North Carolina 
moved that i t  be made an additional party defendant. This 
motion was allowed on 31 March 1969, and the State by its 
answer filed on 28 April 1969 alleged that i t  was the owner of 
the land described in the petition as the "Gallberry Tract." 

At trial of the cause, before Judge Joseph W. Parker, who 
heard the case without a jury by agreement of the parties, 
plaintiff sought to establish his title to the "Gallberry Tract" 
by chain of title emanating from deed from the State or, in the 
alternative, by adverse possession. Judge Parker allowed defend- 
ants' motion to dismiss a t  the close of plaintiff's evidence, and 
signed a judgment dismissing the case on 28 April 1970. Plain- 
tiff gave notice of appeal in open court on that date. On 19 June 
1970 Judge Parker signed an order allowing plaintiff an exten- 
sion of 30 days to serve his case on appeal and a period of 60 days 
to docket his appeal in the North Carolina Court of Appeals. 

On 23 June 1970 plaintiff gave defendants notice of his 
intention to move that the judgment be set aside, on the grounds 
of newly discovered evidence, pursuant to Rules 59 and 60 of 
the New Rules of Civil Procedure. The newly discovered evi- 
dence upon which plaintiff relied consisted of certain tax re- 
ceipts and tax records. Hearing on the motion was held, and 
on 1 July 1970 Judge Parker entered an order setting aside 
the judgment of dismissal dated 26 April 1970 and granting 
plaintiff a new trial. 
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Defendant State of North Carolina appealed from the order 
of 1 July 1970. This case is transferred for initial appellate 
review under an order made pursuant to G.S. 7A-31 (b) (4).  

Attorney General Morgan and Staff Attorney Rafford E. 
Jones for the State of  North Carolina, appellant. 

Twiford and Abbott, by  Russell E. Twi ford ,  for plaintiff 
appellee. 

BRANCH, Justice. 

The parties to this appeal do not present the question of 
whether the Superior Court had jurisdiction to enter the order 
of 1 July 1970. 

[I] For many years i t  has been recognized that as a general 
rule an appeal takes the case out of the jurisdiction of the trial 
Court. In Ma.chine Co. v. Dixon, 260 N.C. 732, 133 S.E. 2d 659, 
i t  was stated : 

"As a general rule, an appeal takes a case out of the 
jurisdiction of the trial court. Thereafter, pending the 
appeal, the judge is functus officio. '. . . (A) motion in the 
cause can only be entertained by the court where the cause 
is.' Exceptions to the general rule are : (1) notwithstanding 
notice of appeal a cause remains in fieri during the term in 
which the judgment was rendered, (2) the trial judge, after 
notice and on proper showing, may adjudge the appeal has 
been abandoned, (3) the settlement of the case on appeal. 

L 6 . . . The appeal removed the case to the Superior 
Court for all purposes, except the certification of a correct 
record. . . . 1 ,  

Accord: Pelaez v. Carland, 268 N.C. 192, 150 S.E. 2d 201; Hoke 
v. Greyhound Corp., 227 N.C. 374, 42 S.E. 2d 407; Bank v. 
Twit ty ,  13 N.C. 386. 

Plaintiff made his motion to set aside the judgment pur- 
suant to Rules 59 and 60 of the New Rules of Civil Procedure. 
We must therefore determine the effect of Rules 59 and 60 
upon the above stated general rule as applied to the facts of 
this case. This presents a problem of first impression in this 
jurisdiction. 
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Rule 59 provides: 

(a)  Grounds.-A new trial may be granted to all o r  
any of the parties and on all or part  of the issues for any 
of the following causes or grounds: . . . . 

(4) Newly discovered evidence material for the party 
making the motion which he could not, with reasonable dili- 
gence, have discovered and produced a t  the tr ial ;  

(b) Time for motion.-A motion for  a new trial shall 
be served not later than 10 days after entry of the judg- 
ment. 

[2] Clearly Rule 59 does not apply to the facts of this case 
since the motion for  new trial was not made within the period 
of time specified by that rule. 

Thus, if plaintiff is entitled to any relief, i t  must be found 
in the provisions of Rule 60. 

Rule 60 (b) in part provides: 

(b) Mistakes ; inadvertence ; excusable neglect ; newly 
discovered evidence ; fraud, etc.-On motion and upon such 
terms as are just the court may relieve a party or his legal 
representative from a final judgment, order, or proceeding 
for the following reasons: 

(2) Newly discovered evidence which by due diligence 
could not have been discovered in time to move for a new 
trial under Rule 59 (b) ; 

(6) . . . The motion shall be made within a reasonable 
time, and for reasons (I),  (2) and (3) not more than one 
year after the judgment, order, or proceeding was entered 
or taken. A motion under this section does not affect the 
finality of a judgment or suspend its operation. . . . 
Pertinent parts of Federal Rule 60 (b) provide: 

On motion and upon such terms as  are just, the court 
may relieve a party or his legal representative from a final 
judgment, order o r  proceeding for the following rea- 
sons: . . . . 

(2) Newly discovered evidence which by due diligence 
could not have been discovered in time to move for a new 
trial under Rule 59 (b) .  
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. . . The motion shall be made within a reasonable 
time, and for reasons ( I ) ,  (2) and (3) not more than one 
year after the judgment, order or proceeding was entered 
or  taken. 

A motion under this subdivision (b) does not affect 
the finality of a judgment or suspend its operation. 

The nearly identical provisions of our Rule 60(b) and 
Federal Rule 60(b) point to the Federal decisions for interpre- 
tation and enlightenment. 

I n  the case of Switzer v. Marzall, 95 F. Supp. 721 (1951) 
the defendant filed a motion for  a new trial and later gave notice 
of appeal. The appellate court, in holding that  the defendant 
removed the case from the jurisdiction of the trial court when 
he appealed, stated : 

The basic rule is that  two courts cannot have jurisdic- 
tion of the same case a t  the same time, and that  on per- 
fecting of appeal the lower court is ousted of i ts  jurisdiction. 
Draper v. Davis, 102 U.S. 370, 26 L. Ed. 121; Keyser v. 
Farr, 105 U.S. 265, 26 L. Ed. 1025; Goldsmith v. Valentine, 
35 App. D.C. 299; Lasier v. Lasier, 47 App. D.C. 80. 

The question therefore narrows down to whether the 
principle has been modified by the 1948 amendments to the 
Federal Rules, particularly Rule 60 (b)  . 

Rule 60 (b), as amended, provides that  the court may 
relieve a party from a final judgment on the ground (among 
others) of newly discovered evidence which by due dili- 
gence could not have been discovered in time to move for 
a new trial under Rule 59(b) ,  that  the motion shall be 
made not more than one year after  the judgment was en- 
tered, and that  such motion shall not affect the finality 
of a judgment or suspend i ts  operation. 

I n  Daniels v. Goldberg, D.C. 8 F.R.D. 580, 581, i t  is 
stated: "The amendments to the Rules specifically give to 
the district court power to act in certain instances after  
a n  appeal has been filed, Rules 60 (a)  and 73 ( a ) ,  but none 
of these confer on a district court the power to vacate a 
judgment after an appeal has been filed." (Emphasis ours.) 
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This question was considered and summarily treated in the 
case of Norman v. Young, 422 F. 2d 470 (1970). There the 
Court stated : 

L 6 . . . The record reflects that  on April 11, 1969, all 
parties stipulated a t  defendants' request that  the supple- 
mental proceedings be continued over and set for hearing a t  
the Court's convenience. April 18 was the date set and on 
that  day, before arguing his 60(b)  motion, defendants' 
lawyer filed a notice of appeal, taking the case out of the 
trial court's jurisdiction. There was no fault here with the 
trial judge." 
In 7 J. Moore, FEDERAL PRACTICE, Par. 60 :30(2),  (2 ed., 

1970), we find the following : 
But the general rule is that  when an appeal is taken 

from the district court the latter court is divested of juris- 
diction, except to take action in aid of the appeal, until 
the case is remanded to i t  by the appellate court. Hence 
during the pendency of an  appeal i t  is generally held that  
the district court is without power to grant relief under 
Rule 59; or to vacate, alter or amend the judgment under 
Rule 60 ( b ) ,  whether the 60 (b) motion is made prior to or  
after the appeal is taken, except with permission of the 
appellate court. 
Moore also points out that  " (a )  motion for relief under 

Rule 60 (b)  does not affect the finality of a judgment and hence 
does not toll the time for appeal from the final judgment. Cor- 
relatively, an  appeal from the final judgment does not enlarge 
the time within which to move for relief under 60 (b) ." Id. Par. 
60 :3O (1) .  

[3] The general rule set forth in Machine Company v. Dixon, 
supra, and Pelaex v. Carland, supm, is not changed by Rules 59 
and 60 of the New Rules of Civil Procedure. Here, when the 
appeal was taken the trial court was divested of jurisdiction 
except to aid in certifying a correct record. Plaintiffs failed to 
move for a new trial in the appellate division within the time 
allowed by Rule 60 (b) . 

The order of the trial court vacating the judgment of 28 
April 1970 and granting a new trial on ground of newly dis- 
covered evidence is  of no effect since i t  was entered after the 
trial court was divested of jurisdiction. The order is vacated. 

Order vacated. 
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STATE O F  NORTH CAROLINA v. STEVEN MICHAEL BURLESON 

No. 141 

(Filed 15 December 1971) 

1. Rape 9 6- rape prosecution - submission of issue of lesser offense 

Where all the evidence tends to  show a n  accomplished rape, and 
neither the State  nor defendant offered any  evidence to  support a 
guilty verdict of assault with intent to commit rape, the t r ia l  judge 
is  not required to  submit to the jury the issue of guilt of the  lesser 
offense. 

2. Criminal Law 8 112- instruction on affirmative defense- burden of 
proof 

Defendant's contention in a rape case t h a t  the t r ia l  court errone- 
ously failed to  charge the jury "that a n  affirmative defense must be 
proved to the  satisfaction of the jury instead of beyond a reasonable 
doubt," held without merit. 

3. Rape 5 4- evidence of res gestae - assaults on victim's relatives 

Testimony by a rape victim's mother and grandmother a s  to  the 
events t h a t  occurred in  the home from the time of defendant's violent 
entry until  the  consummation of the rape was competent and relevant 
a s  p a r t  of the res  gestae,  including their testimony t h a t  they had been 
assaulted by the defendant. 

APPEAL by defendant under G.S. 7A-27(a) from Johnston, 
J., June 7, 1971 Criminal Session of GUILFORD Superior Court 
(High Point Division). 

Defendant was indicted for the rape of Marguerite Patter- 
son. 

The evidence offered by the State tends to show the facts 
narrated below. 

On the night of November 27, 1970, about eleven o'clock, 
defendant, aged 15, knocked on the front door of the Patterson 
residence. The three occupants, Marguerite Patterson, aged 18, 
and Mrs. Ruby Patterson, Marguerite's mother, and Mrs. Kate 
Bryant, Ruby's mother, had gone to bed. Mrs. Bryant, who 
occupied one of the bedrooms, was asleep. Marguerite and her 
mother were in twin beds in another bedroom watching tele- 
vision when they heard the knock on the front door. Mrs. Pat- 
terson got out of bed and went to the front door. 
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Upon opening the front door, Mrs. Patterson noticed that  
the person a t  her door was the boy she had previously seen 
walking across the yard. Although they did not know defendant, 
the Pattersons understood he had been living next door with 
his grandmother. Defendant asked if Mrs. Patterson knew who 
he was. She observed that  he acted like he was frightened and 
could not talk, and she saw "red blotches" on his neck. Ap- 
prehensive that  something was wrong a t  the neighbor's house, 
Mrs. Patterson opened the screen door to find out "what had 
happened" next door. Thereupon, defendant jumped into the 
house, holding his knife on Mrs. Patterson, and said, "Let's get 
back inside." 

Defendant backed Mrs. Patterson a t  knife point through 
the living room to the hall door and then backed Mrs. Patterson 
and Mrs. Bryant, who had been aroused, into the room where 
Marguerite was in bed. There defendant took off his clothes and 
a t  knife point demanded that  the three take off their 
clothes. The only light then in this room was provided by the 
television. Mrs. Bryant managed to pull the television cord from 
the socket and extinguish this light. When this occurred Mrs. 
Patterson moved toward a window and jerked the drapes apart, 
intending to t r y  to raise the window and jump. However, de- 
fendant quickly found the switch to  the room light, turned on 
the light and threatened to kill Mrs. Bryant if Mrs. Patterson 
did not move away from the window-grabbing the knife and 
putting i t  on Mrs. Bryant. When Mrs. Bryant opened the door, 
defendant "lunged for her and knocked her down in the hall and 
hit her back on the molding." Defendant dragged Mrs. Bryant 
across the floor and got her on her bed. Soon thereafter Mrs. 
Bryant got up, slammed the door to her room, knocked the screen 
out of the window and jumped from the window to the ground 
six feet below. Mrs. Patterson and Marguerite tried to close 
the door to  Marguerite's bedroom but could not close i t  complete- 
ly on account of defendant's shoes and clothes. Mrs. Patterson 
fled from the house and went to the home of a neighbor. 

While defendant was involved with Mrs. Patterson and 
Mrs. Bryant, Marguerite had gotten out of bed. She went to 
the phone and called the police. When defendant returned to 
Marguerite's room, pushing his way through the door, he 
"turned around and picked up the phone and listened for a 
minute and then put i t  down." Defendant then gave his un- 
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divided attention to  Marguerite. He stuck the knife a t  her 
throat, took her clothes off, backed her onto the bed and there 
had complete sexual intercourse with her, without her consent 
and against her will, notwithstanding her protests and pleading. 
(The words spoken by defendant and the details of the rape and 
unnatural indignities to which Marguerite was subjected are not 
germane to decision and therefore are  omitted.) 

When Police Sergeant Wood arrived, he found Marguerite 
and defendant, both naked. Defendant had a knife a t  her throat. 
She broke loose, r an  behind the officer to her mother, saying, 
"Don't let him get a t  me anymore." When defendant started 
toward the officer, he took out his revolver and said: "Son, don't 
come any closer or  I will have to kill you." Thereupon, defend- 
an t  dropped the knife. The knife was offered in evidence. 

Officers Whitaker and Wood testified in detail as to state- 
ments by Marguerite made shortly after their arrival a t  the 
Patterson residence. These statements were in accord with and 
corroborative of Marguerite's testimony. 

Evidence offered by defendant consisted of his testimony 
and that  of Mrs. Anita Green, defendant's mother. 

Defendant testified tha t  he and some friends had been a t  
his grandmother's house next door to the Patterson house; that  
during that  day he had consumed "between fifteen and twenty- 
four beers, sniffed two or three tubes of glue," and had taken 
one of his grandmother's nerve pills; that  "the last thing he 
rememberred] on this night was that  he left for Five Points 
walking to get some paper bags to sniff glue in"; and that  he 
remembered nothing else until he was in the Juvenile Detention 
Home of Guilford County. 

Mrs. Green testified that  defendant had been living with 
his grandmother; that  she saw defendant in the early morning 
of November 28, 1970, a t  the police station; that  he was in a 
"stupor state" and "had some white substance around his mouth 
which she assumed was glue"; and that  "[slhe felt that  he was 
not himself and did not know where he was that  night or what 
he was doing." 

The court instructed the jury they could return one of three 
verdicts : (1) Guilty of rape as  charged in the bill of indictment; 
(2) guilty of rape with recommendation that  the punishment 
be imprisonment for life; and (3)  not guilty. 



N.C.] FALL TERM 1971 115 

State v. Burleson 

The jury returned a verdict of guilty of rape as charged 
with recommendation that  defendant's punishment be imprison- 
ment for life. In  accordance with the mandate of G.S. 14-21, 
a judgment of life imprisonment was pronounced. Defendant 
excepted and appealed. 

Attorney General Morgan and Assistant Attorneys General 
Eatman and League fo r  the State. 

Morgan, Byerly, Post & Herring, bv James F. Morgan, for 
defendant appellant. 

BOBBITT, Chief Justice. 

No question is  presented as to  the sufficiency of the evidence 
to support the verdict. The State's evidence that  defendant was 
guilty as charged in the bill of indictment was positive and 
plenary. 

Under the heading, "Assignments of Error," defendant as- 
serts the court erroneously failed to charge the jury in the 
three respects discussed below. 

Since no exception appears in the  case on appeal, there is 
no basis in the record for consideration of the assertions de- 
nominated "Assignments of Error." "An assignment of error 
not supported by an  exception is ineffectual and will not be 
considered on appeal." State v. Jones, 278 N.C. 259, 264, 179 
S.E. 2d 433, 437 (1971), and cases cited. Notwithstanding his 
failure to compIy with established procedural requirements, the 
seriousness of the crime and the age of the defendant impel us 
to examine and consider defendant's purported "Assignments of 
Error." 

[I] There is no merit in defendant's f irst  assertion, that  the 
court erroneously failed to submit "the lesser included offense 
of assault with intent to  commit rape." The following statement 
from State v. Rhodes, 275 N.C. 584, 592, 169 S.E. 2d 846, 851 
(1969), applies with equal force to the present case: "All the 
evidence tended to show an  accomplished rape and to prove de- 
fendant's guilt beyond a reasonable doubt. Neither the State nor 
defendant offered any evidence upon which a verdict of guilty 
of the lesser and included offense of assault with intent to com- 
mit rape could have been based. The judge was not required to 
submit that  issue to the jury, and a request to do so would 
have been properly refused." 
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121 There is no merit in defendant's second assertion, that  the 
court erroneously failed to  charge the  jury "that an  affirmative 
defense must be proved t o  the satisfaction of the jury instead 
of beyond a reasonable doubt." We find no basis in the record 
for  this assertion. On the contrary, i t  appears that  the court 
placed no burden of proof on defendant in respect of an  affirma- 
tive defense. The following excerpt from the charge indicates 
the court's instructions pertinent to that  aspect of the case: 
"[Tlhe court . . . instructs you that  if you should find that  on 
the occasion of which the State complains that  the defendant, 
by reason of sniffing glue or drinking beer, or both, did not 
have the mental capacity sufficient to form a criminal intent, 
and that  he had not previously formed a criminal intent to rape 
Marguerite Patterson, and had thereafter participated in snif- 
fing glue or drinking beer, that  it would be your duty to  return 
a verdict of not guilty." Obviously, this instruction was not 
prejudicial to defendant. 

[3] There is no merit in defendant's third assertion, that  the 
court had erroneously failed to charge the jury "that they should 
disregard the testimony of the mother and grandmother in 
regard to their being assaulted, except in that  i t  shows force 
used in the alleged rape, the assault charges being a matter for 
another court." Nothing in the record suggests that  defendant 
was on trial for assaults on Mrs. Patterson and Mrs. Bryant. 
The evidence as to what defendant did to them was incidental 
and preliminary to his rape of Marguerite. All that  occurred in 
the Patterson residence from the time of defendant's violent 
entry until the consummation of the rape was competent and 
relevant as part  of the res  gestae. Testimony as to  defendant's 
assaults upon Mrs. Patterson and upon Mrs. Bryant was com- 
petent i n t e r  alia to explain their removal from the scene and 
consequent inability to interfere when Marguerite was raped. 

Finding no error of law, the verdict and judgment will 
not be disturbed. 

No error. 
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WARREN FORRESTER AND J O S E P H  W. FORRESTER, PETITIONERS V. 
J O E  W. GARRETT, COMMISSIONER O F  MOTOR VEHICLES O F  
NORTH CAROLINA, RESPONDENT 

No. 53 

(Filed 15 December 1971) 

1. Rules of Civil Procedure 5 12- defense of failure t o  s tate  claim for  
relief 

When a pleader has failed to  s tate  a claim upon which relief can 
be granted, his adversary is  now permitted by Rule 12(b)  (6) to  assert 
this defense either in  a responsive pleading or by motion to dismiss, 
and this motion performs substantially the same function a s  the 
old common law general demurrer. 

2. Automobiles 2- uninsured vehicle involved in collision - suspension 
of licenses until security posted-petition to  postpone posting of 
security 

The Commissioner of Motor Vehicles, pursuant to  G.S. 20-279.5, 
suspended the drivers' licenses of both the owner and the driver of 
a n  uninsured vehicle involved in a collision until  they posted security 
of $20,900 to satisfy any judgments against them. The owner and 
driver of the uninsured vehicle filed a petition under G.S. 20-279.2 in  
which they sought to  have the court postpone the posting of security 
required by the Commissioner until such time a s  judgment be ren- 
dered against them. Held:  The petition was  insufficient to  s tate  a 
claim upon which relief could be granted where petitioners failed to  
allege t h a t  they were probably not guilty of negligence o r  t h a t  the  
negligence of the other par ty  was probably the sole proximate cause 
of the collision, and failed to  allege t h a t  the  amount of the  security 
required was excessive or not required by the terms of the statute. 

APPEAL by petitioners, Warren Forrester and Joseph W. 
Forrester, from Godwin, S.J., 18 June 1971 Session of ORANGE 
Superior Court, transferred for initial appellate review by the 
Supreme Court under general order of 31 July 1970, entered 
pursuant to G.S. 7A-31 (b) (4). 

Warren Forrester purchased a 1960 Ford Falcon automo- 
bile and had it  registered in his name although in fact i t  was 
used exclusively by his minor son, Joseph W. Forrester, who 
was married and lived separate and apart from his parents. 
On 26 May 1970 Joseph W. Forrester was operating this Ford 
along Interstate 85 in Durham, North Carolina. Forrester 
stopped to let a passenger out, and while stopped his car was 
struck in the rear by a 1964 Oldsmobile operated by Katherine 
Cobb Hooks. As a result of the collision, Danny Leon Simmons, 
a passenger in the Forrester vehicle was killed. Forrester and 
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Mrs. Hooks were injured, and both vehicles were damaged. 
Warren Forrester and Joseph W. Forrester mistakenly thought 
the Ford automobile was covered by a liability insurance policy 
issued by Indiana Lumbermens Mutual Insurance Company to 
Warren Forrester and wife, Mary M. Forrester, on two other 
automobiles owned by them. However, a t  the time of the col- 
lision the Ford was uninsured. The Commissioner of Motor 
Vehicles, acting under the provisions of G.S. 20-279.5, issued an  
order effective 30 October 1970 suspending the driver's license 
of both Warren Forrester and Joseph W. Forrester. One condi- 
tion for  rescinding the order of suspension and reinstating the 
licenses was that  the sum of $20,900 be posted as security to 
satisfy any judgments which might be rendered against Warren 
Forrester or Joseph W. Forrester, or both, for injuries and 
damages arising out of this collision. Warren Forrester and 
Joseph W. Forrester on 20 October 1970 filed a petition under 
G.S. 20-279.2 praying that  the order of the Commissioner re- 
quiring the posting of security be postponed until after judg- 
ments, if any, be rendered against them on such claims. 

At the hearing before Judge Godwin, the Commissioner of 
Motor Vehicles moved to dismiss the petition under G.S. 1A-1, 
Rule 12(b) (6 ) ,  North Carolina Rules of Civil Procedure, for 
failure to state a claim upon which relief could be granted. 
After examining the pleadings and hearing oral argument of 
counsel, the court allowed the motion. Petitioners appealed. 

B r y a n t ,  Lipton,  B r y a n t  & Batt le  by A l f r e d  S. B r y a n t  f o r  
petitioner appellants. 

A t t o r n e y  General Robert  Morgan  and Assis tant  A t torneys  
General Wi l l iam W .  Melvin  and T .  Buie  Costen f o r  respondent 
appellee. 

MOORE, Justice. 

Only one question is presented by this appeal: Did the court 
err  in granting respondent's motion to dismiss the petition under 
Rule 12(b)  (6) for failure to state a claim upon which relief 
could be granted ? 

Rule 8 ( a ) ,  North Carolina Rules of Civil Procedure, pro- 
vides that  a pleading which sets forth a claim for relief shall 
contain (1) a short and plain statement of the claim sufficiently 
particular to give the court and the parties notice of the trans- 
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actions, occurrences, or  series of transactions or occurrences, in- 
tended to be proved showing that  the pleader is entitled to relief, 
and (2) a demand for  judgment for the relief to which he 
deems himself entitled. 

[I] When a pleader has failed to state a claim upon which 
relief can be granted, his adversary is now permitted by Rule 
12(b)  (6) to assert this defense either in a responsive pleading 
or  by motion to dismiss, and this motion performs substantially 
the same function as  the old common law general demurrer. 
2A Moore, Federal Practice 5 12.08 (2d Ed., 1968). 

In  discussing Rule 12 (b) (6 ) ,  Justice Sharp, in Sutton v. 
Duke, 277 N.C. 94, 105, 176 S.E. 2d 161, 168 (1970), stated: 

"At the beginning of this opinion we noted that  the 
motion to dismiss, which tested 'the legal sufficiency of 
the complaint,' performed a function of the demurrer under 
the former practice. The motion to dismiss, however, will 
be allowed only when, under the former practice, a demur- 
rer  would have been sustained because the complaint af- 
firmatively disclosed that  the plaintiff had no cause of 
action against the defendant. Bagwell v. Brevard, 256 
N.C. 465, 124 S.E. 2d 129; Gillikin v. Springle, 254 N.C. 
240, 118 S.E. 2d 611; Turner v. Board of Education, 250 
N.C. 456, 109 S.E. 2d 211. If the complaint disclosed, 'a 
defective cause of action' no amendment could supply the 
deficiency, and the action was dismissed. Skipper v. 
Cheatham, supra [249 N.C. 706, 709, 107 S.E. 2d 625, 
6281 ; Bailey v. McGill, 247 N.C. 286, 100 S.E. 2d 860. If, 
on the contrary, the complaint contained 'a defective state- 
ment of a good cause of action,' that  is, if i t  was deficient 
in factual allegations which presumably could be supplied, 
the demurrer was sustained but plaintiff was allowed to 
amend. Murray v. Aircraft Corporation, 259 N.C. 638, 131 
S.E. 2d 367. 

"When Rule 7 (c) abolished demurrers and decreed that  
pleas 'for insufficiency shall not be used,' i t  also abolished 
the concept of 'a defective statement of a good cause of 
action.' Thus, generally speaking, the motion to dismiss 
under Rule 12(b) (6) may be successfully interposed to a 
complaint which states a defective claim or cause of action 
but not to one which was formerly labeled a 'defective 
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statement of a good cause of action.' For such complaint, 
a s  we have already noted, other provisions of Rule 12, the 
rules governing discovery, and the motion for summary 
judgment provide procedures adequate to supply informa- 
tion not furnished by the complaint. See the paper delivered 
by Dean Dickson Phillips, T h e  Suf f ic iency  o f  a Pleading as 
Tested by  the  Motion t o  Dismiss for  Failure t o  State  a 
Claim upon Which  Relief Can be Granded, reported in the 
proceedings a t  the North Carolina Bar Association's Insti- 
tute on the New Rules of Civil Procedure, October 1968, 
VI 16-19. See also Comment upon Rule 12, Vol. lA ,  N.C. 
Gen. Stats., 5 1A-1, p. 610." 

Applying these principles to the present case: Are the 
petitioners entitled to any relief under any of the allegations in 
the petition? We think not. 

G.S. 20-166.1 (b) imposes a duty on the operator of a motor 
vehicle to notify the Department of Motor Vehicles of a collision 
in  which he is involved which results in personal injuries, death 
or property damage in excess of $100. The operator is required 
by G.S. 20-279.4 to inform the Department when he notifies i t  of 
the accident whether he carried liability insurance or was ex- 
empt from the statutory provision. 

In  the absence of an automobile liability policy or other 
exceptions in the statute not pertinent to this case, G.S. 20-279.5 
provides that  "the Commissioner shall determine the amount of 
security which shall be sufficient in his judgment to satisfy any 
judgment or judgments for damages resulting from such acci- 
dent as  may be recovered against each operator or owner," and 
shall within sixty days after report of such motor vehicle acci- 
dent, "suspend the license of each operator and each owner of a 
motor vehicle in any manner involved in such accident . . . 
unless such operator or owner, or both, shall deposit security in 
the sum so determined by the Commissioner." 

G.S. 20-279.7 in part  provides: 

"Duration of suspension.-The license and nonresi- 
dent's operating privilege suspended as  provided in 
$ 20-279.5 shall remain so suspended and shall not be 
renewed nor shall any such license be issued to such person 
until : 
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"(1) Such person shall deposit or there shall be de- 
posited on his behalf the security required under 20- 
279.5; . . . , 9 

Under the express provisions of G.S. 20-279.5, the Com- 
missioner of Motor Vehicles was required to suspend the driver's 
license of Joseph Wade Forrester, the operator of the uninsured 
motor vehicle involved in the collision, until the security as 
fixed by the Commissioner was given. The Commissioner was 
also required to suspend the driver's license of Warren Forrester 
as owner, since he held title to the automobile in question and 
G. S. 20-279.1 (9) defines "owner" as the person who holds the 
legal title to a motor vehicle. See Znsurance Co. v. Znszcrance Co., 
279 N.C. 240, 182 S.E. 2d 571 (1971). 

When the Forresters failed to give the security as  ordered 
by the Commissioner, and the Commissioner suspended their 
licenses as he was required to do by G.S. 20-279.5, the petitioners 
appealed to the Superior Court from this order as authorized by 
G.S. 20-279.2, which provides that  on appeal: 

6 I . . . Except as otherwise provided in this section, 
upon the filing of the petition herein provided for, the pro- 
cedure shall be the same as  in civil actions. 

"The matter shall be heard de novo and the judge shall 
enter his order affirming the act or order of the Commis- 
sioner, or modifying same, including the amount of bond 
or security to be given by the petitioner. If the court is of 
the opinion that  the petitioner was probably not guilty of 
negligence or that  the negligence of the other party was 
probably the sole proximate cause of the collision, the 
judge shall reverse the act or order of the Commissioner. 
Either party may appeal from such order to the Supreme 
Court in the same manner as in other appeals from the 
superior court and the appeal shall have the effect of fur- 
ther staying the act or order of the Commissioner requiring 
a suspension or revocation of the petitioner's license." 

[2] The petitioners did not allege that  they were probably 
not guilty of negligence or that  the negligence of the other 
party was probably the sole proximate cause of the collision, 
nor did they allege that  the amount of the security required 
was excessive or that  such security was not required by the 
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terms of the statute. There were no allegations which if proved 
would entitle the petitioners to any relief, and the only relief 
requested by the petitioners was that the court postpone the 
posting of the security required by the Commissioner until such 
time as judgment had been obtained against them by Mrs. 
Hooks or the estate of Danny Leon Simmons. Neither the Com- 
missioner nor the court had the authority to grant this relief. 
To so postpone the posting of the required security would be 
to disregard the express language of G.S. 20-279.5 and G.S. 
20-279.7, which provide that on failure to post the security as  
ordered, the Commissioner shall suspend their licenses and that 
such suspension shall continue until the security is given. 

Since the petition in this case requested relief not au- 
thorized by statute, the petition stated a defective claim in that 
it requested relief the court was powerless to grant regardless 
of what facts could be proved. 

In granting respondent's motion to dismiss the petitioners' 
petition, we find no error. 

No error. 

STATE O F  NORTH CAROLINA v. HELEN DELORES JACKSON, 
ALIAS PATTIE JACKSON 

No. 93 

(Filed 15 December 1971) 

1. Arrest and Bail § 3;  Criminal Law 84; Searches and Seizures 5 1- 
when arrest occurred 

Although i t  is not clear whether officers stated to defendant that  
she was under arrest when they took her into custody, defendant was 
deprived of her liberty, and her arrest was complete, when officers 
detained her a t  a grill and thereafter took her to jail; consequently, 
there is no merit to defendant's contention that  a search of her a t  the 
jail took place before she had been arrested. 

2. Arrest and Bail 9 3; Criminal Law 9 84; Searches and Seizures 1- 
arrest without warrant - search incident to arrest 

Arrest of defendant without a warrant was justified, and a search 
of defendant incident to the arrest was proper, where the arresting 
officers had reasonable grounds to believe that  defendant had com- 
mitted a felony by possessing heroin for the purpose of sale and 
that  unless defendant was apprehended she might escape and destroy 
any narcotic drugs she had on her person. 
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3. Criminal Law 9 84; Searches and Seizures 3 1- search of defendant a t  
the jail - incident t o  arrest  

Where the arresting officers had information t h a t  defendant had 
narcotic drugs concealed inside her brassiere when they took her into 
custody a t  a grill, neither the removal of defendant to  the jail nor 
a delay of 30 to  45 minutes waiting for  a police matron to search 
her made the search a t  the jail too remote in  time or place to  be 
considered a s  a search incident to  a lawful arrest.  

APPEAL by defendant under G.S. 7A-30(1) from the de- 
cision of the Court of Appeals, reported in 11 N.C. App. 682, 
182 S.E. 2d 271 (1971). 

The defendant was tried before Bickett, J., a t  the 30 No- 
vember 1970 Session of DURHAM Superior Court, and was con- 
victed of the felonious possession of heroin for the purpose of 
sale (G.S. 90-88). From a sentence of three to five years, she 
appealed to the Court of Appeals, which found no error in 
the trial. 

Upon the call of the case for trial, counsel for the defendant 
made a motion to "suppress all evidence as  to the narcotic drugs, 
on the grounds that  the defendant's constitutional rights under 
the Fourth and Fourteenth Amendments to the United States 
Constitution were violated in that  the evidence obtained by the 
agents, detectives, and officers was without the authorization 
of a valid search warrant or as  an incident to a lawful arrest, 
and that evidence obtained in such a manner is incompetent 
under G.S. 15-27.1 [now G.S. 15-27] ." 

Before passing upon this motion, the trial judge conducted 
an  extensive voir dire hearing, at which time the State offered 
testimony tending to show: On 15 February 1970 Durham 
Police Officer T. 0. Joyner was sent to Lincoln Hospital's emer- 
gency room to investigate a reported drug-overdose case involv- 
ing Christiana Thompson. Miss Thompson told Officer Joyner 
that  defendant Helen Delores Jackson, alias Pattie Jackson, had 
injected something into her arm that  night, that  defendant had 
been selling drugs, and that defendant had drugs concealed in 
her brassiere. Officer Joyner further testified that  an  un- 
named informer had also told him that  defendant had injected 
some drug into Miss Thompson and that  defendant had drugs 
concealed in her brassiere. Later that  night Officer Joyner ob- 
served defendant in the Biltmore Grill. He called his superior, 
Lieutenant Evans, who joined him and together they entered 
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the Grill and told defendant they wanted to talk to her 
concerning her having drugs in her possession and having 
administered drugs to Miss Thompson. The defendant denied 
administering drugs to Miss Thompson or having drugs in her 
possession. Defendant was then taken to the county jail by 
Officer Joyner, and Mrs. McFarland, a matron a t  the jail, was 
called to search her. Mrs. McFarland arrived some 30 minutes 
later, took defendant to a private room, and told her she would 
have to search her. Defendant said she did not have anything 
but she would let her search. Mrs. McFarland then searched 
defendant and found 13 bindles of white powder wrapped in a 
kleenex in her brassiere (a bindle in this case was a small glas- 
sine envelope containing about one-tenth of a gram of powder). 
This white powder was later determined to be heroin. Defendant 
offered no testimony on the voir dire. 

Upon the State's testimony, the trial judge found that 
Officer Joyner "had reasonable grounds to believe that a felony 
had been committed, and that unless an apprehension of the 
defendant were made she might escape and destroy any narcotic 
drugs she had on her person; that the officer took her into cus- 
tody and carried her to the Durham County jail where she 
remained about thirty minutes in the presence of a t  least two 
officers a t  all times, and a t  all times she was in custody for 
investigation; that thereafter a matron of the jail, Mrs. McFar- 
land, came to the jail and stated to Helen Delores Jackson, alias 
Pattie Jackson, that she had to search her, and that the defend- 
ant replied, 'Go ahead and search me, but I don't have anything.' 
The officer had reasonable grounds to believe a felony had been 
committed and was being committed, and that the defendant, 
Helen Delores Jackson, alias Pattie Jackson, had committed the 
felony of possession and administering narcotic drugs, and that 
said police officers had reasonable grounds to believe unless an  
arrest was made immediately that the defendant would escape, 
and that said search was legal both at  the incident of taking the 
defendant in custody and by her consent to search." 

The court then overruled defendant's motion to suppress all 
evidence as to the narcotic drugs found in the possession of 
defendant, and the trial proceeded before a jury upon the State's 
evidence which was substantially the same as offered on the 
voir dire. 

Defendant offered no testimony. 
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Attorney General Robert Morgan, S t a f f  At torneys William 
Lewis Sauls and Richard B. Conely, and Associate Attorney 
Thomas E. Kane for the State. 

Joe C. Weatherspoon and Jerry B. Clayton for  defendant 
up pel lant . 

MOORE, Justice. 

[I] Defendant first contends that the search in question took 
place before she had been arrested. This contention is clearly 
without merit. While it is not clear whether the arresting offi- 
cers stated to the defendant that she was under arrest when 
they took her into custody, it is clear that defendant was de- 
prived of her liberty when she was detained a t  the Biltmore 
Grill and later taken to jail. For the purposes of this case, her 
arrest was then complete. Henry v. United States, 361 U.S. 
98, 4 L. Ed. 2d 134, 80 S.Ct. 168 (1959) ; State v. Tippet t ,  270 
N.C. 588, 155 S.E. 2d 269 (1967). 

121 The facts which Judge Bickett found on voir dire were 
amply supported by competent evidence in the record and are 
binding on us. State v. Gray, 268 N.C. 69, 150 S.E. 2d 1 (1966). 
These facts fully support the conclusion that the arresting offi- 
cers had reasonable grounds to believe that defendant had 
committed a felony and unless defendant was apprehended, she 
might escape and destroy any narcotic drugs she had on her 
person. Under these circumstances, the arrest without a warrant 
was justified, and a search incident to the arrest was proper. 
Chime1 v. California, 395 U.S. 752, 23 L. Ed. 2d 685, 89 S.Ct. 
2034 (1969) ; Sibron v. N e w  Y o r k  and Peters v. N e w  Y o r k ,  
392 U.S. 40, 20 L. Ed. 2d 917, 88 S.Ct. 1889 (1968) ; Draper v. 
United States, 358 U.S. 307, 3 L. Ed. 2d 327, 79 S.Ct. 329 
(1959). 

In State v. Harris,  279 N.C. 307, 182 S.E. 2d 364 (1971), 
i t  is stated : 

" ' A police officer may search the person of one whom 
he has lawfully arrested as an incident of such arrest. . . . 
In the course of such search, the officer may lawfully take 
from the person arrested any property which such person 
has about him and which is connected with the crime 
charged or which may be required as evidence thereof. If 
such article is otherwise competent, it may properly be 
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introduced in evidence by the State.' State v. Roberts, 276 
N.C. 98, 102, 171 S.E. 2d 440, 443. Accord, State v. Tippett, 
270 N.C. 588, 155 S.E. 2d 269. 'Unquestionably, when a per- 
son is lawfully arrested, the police have the right, without 
a search warrant, to make a contemporaneous search of the 
person of the accused for weapons or for the fruits of or 
implements used to commit the crime.' Preston v. United 
States, 376 U.S. 364, 367, 11 L. ed. 2d 777, 780, 84 S.Ct. 
881, 883. Accord, Chime1 v. California, 395 U.S. 752, 762- 
763, 23 L. ed. 2d 685, 694, 89 S.Ct. 2034, 2040." 

Defendant contends, however, that  the search of defendant 
in this case cannot be justified as a search incident to a lawful 
arrest, since such search was not made until some 30 to 45 min- 
utes after she was taken into custody. For a search and seizure 
incident to a lawful arrest to be constitutionally permissible, i t  
must be "substantially contemporaneous with the arrest." Stoner 
v. California, 376 U.S. 483, 11 L. Ed. 2d 856, 84 S.Ct. 889 
(1964) ; Preston v. United States, 376 U.S. 364, 11 L. Ed. 2d 
777, 84 S.Ct. 881 (1964). In  the instant case, the arresting 
officers had information that  defendant had narcotic drugs 
concealed inside her brassiere when they took her into custody 
a t  the Biltmore Grill. This was probable cause for  her arrest 
and the officers could have searched her immediately. State v. 
Harris, supra. Instead, the officers took her to jail where she 
could be searched in privacy by a police matron. In  doing so the 
police officers acted lawfully and commendably. As stated in 
United States v. Robinson, 354 F .  2d 109, 113 (2d Cir. 1965), 
cert. denied 384 U.S. 1024, 16 L. Ed. 2d 1028, 86 S.Ct. 1965 
(1965) : 

"Narcotics and the implements with which i t  is sold 
and used are small items that  can be secreted in numerous 
places on the body; an adequate search obviously required 
greater privacy than the street corner. More important, 
Annita Daniels was a woman and the arresting officers 
were men. I t  would have violated . . . all concepts of decency 
. . . if the officers had attempted a thorough search a t  the 
place of arrest." 

[3] Neither the removal of the defendant to the jail nor the 
delay of 30 to 45 minutes waiting for the matron to search her 
made the search too remote in time or place to be invalid as  a 
search incident to a lawful arrest. Other jurisdictions have so 
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held. United States v. Gonxalex-Perez, 426 F. 2d 1283 (5th Cir. 
1970) ; United States v. DeLeo, 422 F. 2d 487, 491-93 (1st Cir. 
1970)) cert. denied 397 U.S. 1037, 25 L. Ed. 2d 648, 90 S.Ct. 
1355 (1970) ; United States v. Miles, 413 F. 2d 34 (3rd Cir. 
1969) ; United States v. Caruso, 358 I?. 2d 184 (2d Cir. 1966), 
cert. denied 385 U.S. 862, 17 L. Ed. 2d 88, 87 S.Ct. 116 (1966) ; 
United States v. Powell, 407 F. 2d 582 (4th Cir. 1969)) cert. 
denied, 395 U.S. 966, 23 L. Ed. 2d 753, 89 S.Ct. 2113 (1969) ; 
Range1 v. State, 444 S.W. 2d 924 (Tex. Crim. App. 1969) ; 
Annot., 19 A.L.R. 3d 727 (1968). 

The search in this case was valid as an incident to a lawful 
arrest, and the heroin found on the defendant's person was 
properly introduced in evidence. Therefore, i t  is not necessary 
to determine whether or not defendant consented to the search. 

For the reasons stated above, the trial court's denial of 
defendant's motion to suppress the evidence obtained in the 
search of the defendant was without error. 

No error. 

STATE O F  NORTH CAROLINA v. BYRON CARLTON CUMBER 

No. 73 

(Filed 15 December 1971) 

1. Criminal Law 5 162- ground of objection to evidence 
The t r ia l  court, upon inquiry, is entitled to know the ground upon 

which a n  objection is interposed, and if counsel specifies one ground, 
he cannot be heard to  urge a different ground upon appeal. 

2. Criminal Law 8 84- objection t o  admission of exhibits - grounds stated 
-failure t o  hold voir dire hearing on search and seizure 

Where defendant's objection to the introduction of stolen property 
found in defendant's station wagon was directed specifically to  the 
sufficiency of the  identification of some of the property, the trial 
court was not required to conduct a voir dire hearing to determine 
whether the property was obtained by a n  illegal search and seizure. 

3. Criminal Law 9 146- appeal from Court of Appeals to  Supreme Court 
- substantial constitutional question - failure to  raise question in 
trial court 

Purported appeal as  of right to the Supreme Court from the Court 
of Appeals is  dismissed for  failure to  present a substantial constitu- 
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tional question where the constitutional question upon which defendant 
relies to sustain his appeal-illegal search and seizure-was not raised 
in the trial court. 

APPEAL by defendant from decision of the Court of Appeals 
upholding judgment of Cowper, J., a t  the 26 October 1970 
Criminal Session, NEW HANOVER Superior Court. 

Defendant was charged in separate bills of indictment with 
breaking and entering two school buildings in New Han- 
over County on the night of 27 September 1970, and larceny of 
property from each school. At the trial in superior court, defend- 
ant was represented by counsel of his choice, James Larrick 
and John Newton of the New Hanover Bar. 

Jackie Watts, defendant's nephew, was a principal witness 
for the State. He testified that near dark on 27 September 1970 
he and his two uncles, defendant and James Cumber, left their 
homes in Wilmington to return to Petersburg, Virginia, where 
they were employed. The three men were traveling in defend- 
ant's station wagon with Watts driving. On their way out of 
town Watts stopped the station wagon twice "because they 
wanted to stop." Each stop was near a school building, and 
defendant left the vehicle on each occasion. The first time he 
returned in about twenty minutes with a radio which he put in 
the vehicle. The second time defendant was gone about an hour 
and returned with a typewriter and an adding machine which 
he put in the station wagon. The three men then left that area 
and drove to the Martha Ann Restaurant in Hampstead where 
defendant and James Cumber again left the vehicle and started 
walking down the road. Watts drove the station wagon to a 
nearby picnic area to await their return. He had been parked 
there about an hour when Patrolman Talbert came and took 
him into custody. The radio, typewriter and adding machine 
offered in evidence by the State are the same items defendant 
placed in the station wagon when he returned from the two 
school buildings. 

Patrolman Talbert testified that he went to the picnic area 
about 11 :15 p.m. in response to a. call and found Jackie Watts 
sitting in a station wagon under the wheel. In the back seat and 
cargo area of the vehicle he observed a Remington typewriter, 
two table model radios and "an adding machine cover, looked 
like i t  was full." The officer stated that "it was in plain view 
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when he went up to the car and talked to Watts." Officer Talbert 
called the Sheriff's Department and Detective Padgett came to 
the picnic area and drove the station wagon to the Martha Ann 
Restaurant. 

Norman Kimbrough, Principal of the Ogden Elementary 
School, testified that he went to the Ogden School on Sunday 
night, 27 September 1970, in response to a call from the Sheriff's 
Department. He found the school building had been entered and 
a typewriter, an adding machine, a radio, two stopwatches, and 
a small amount of petty cash were missing. This witness stated 
that he then accompanied two deputy sheriffs to Topsail School 
where he saw the missing property in the back of a station 
wagon. He identified the typewriter by serial number which 
matched the serial number on a card file maintained by the 
school. He identified the adding machine as the property of 
Ogden School and pointed out, in fact, that the name of the 
school was stenciled on the bottom of the machine with a Magic 
Marker. He also identified the radio and stopwatches as the 
property of Ogden School. 

Lawrence Fladd, Principal of Bradley Creek School, testi- 
fied that the window had been broken in his office door a t  the 
school, the office entered, and a radio and a flashlight taken. 
The witness identified State's Exhibit No. 5 as the radio taken 
from a shelf in his office, and identified State's Exhibit No. 6 
as the flashlight he left in an unlocked safe a t  the school. The 
witness further stated that about $2.50 in cash was missing. 

The stolen articles were offered by the State and admitted 
into evidence over defendant's objection. 

Defendant did not testify as a witness in his own behalf 
but offered several witnesses, including his wife, whose testi- 
mony tended to establish an alibi. 

The jury convicted defendant on both counts in each case. 
Defendant appealed from judgments pronounced, and the Court 
of Appeals found no error, 11 N.C. App. 302, 181 S.E. 2d 218. 
This Court denied defendant's petition for certiorari to the 
Court of Appeals to review its decision ; and defendant, allegedly 
as of right, appealed to the Supreme Court asserting involve- 
ment of a substantial constitutional question. 
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Upon a finding of indigency following trial, defendant's 
present counsel were appointed by the court to perfect his 
appeal. 

Norman B. Smith and Michael K. Curtis (Smith & Patter- 
son) Attorneys for defendant appellant. 

Robert Morgan, Attorney General, and Roy A. Giles, Jr., 
Staff Attorney, for the State of North Carolina. 

HUSKINS, Justice. 

In  establishing the North Carolina Court of Appeals, 
defining its jurisdiction, and providing a system of appeals, 
the General Assembly followed the basic principle that there 
should be only one trial on the merits and one appeal on the 
law, as of right, in every case. Consequently, double appeals as  
of right-first to the Court of Appeals and then to the Supreme 
Court-are authorized only in three instances specified by G.S. 
7A-30. Here, defendant seeks to qualify for a double appeal as 
of right on the first ground listed in that statute, Le., involve- 
ment of a substantial question arising under the Constitution 
of the United States or of this State. 

The record reveals that after the two school principals had 
identified the typewriter, adding machine, radios and other 
property owned by the schools, and after one of the principals 
had testified that he observed these items in defendant's station 
wagon on the night of 27 September 1970, the State tendered 
the various items in evidence. This tender evoked the following 
colloquy : 

"MR. COBB [the solicitor] : I would like to introduce 
this evidence and these exhibits into evidence. 

"MR. NEWTON [defense counsel] : Objection. 

"COURT: On what grounds? 

"MR. NEWTON: Especially the last two a t  Bradley 
Creek; been no positive identification of those, just common 
items. 

"COURT : Overruled. 

"MR. COBB: I would like to introduce them a t  this time. 

"COURT : All right." 
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Defendant contends in this Court, as he did in the Court 
of Appeals, that the foregoing objection required the trial judge 
to conduct a voir dire to determine whether the officers obtained 
the stolen property by an illegal search of his station wagon 
in violation of the Fourth and Fourteenth Amendments to the 
Federal Constitution. The Court of Appeals rejected this con- 
tention and so do we. 

[I] Defendant's objection was directed specifically to an al- 
leged lack of proper identification of some of the stolen property. 
Had an allegedly illegal search and seizure been the basis of the 
objection, counsel would certainly have said so when answering 
the court's inquiry. The law does not require trial judges to 
be clairvoyant and omniscient. Neither does i t  permit defense 
counsel to play hide and seek with objections. The trial court, 
upon inquiry, is entitled to know the ground upon which an 
objection is interposed; and if counsel specifies one ground, 
he cannot be heard to urge a different ground on appeal. "When 
the objection is made, the court may, in all cases, require the 
grounds of objection to be stated, and only those stated can be 
made the subjects of exception and review." Sta te  v. Wilkerson, 
103 N.C. 337, 9 S.E. 415 (1889). As aptly stated in Gidney v. 
Moore, 86 N.C. 484 (1882), "although a general objection to 
obnoxious evidence will be sustained when no ground has been 
assigned, if upon any ground i t  ought to have been rejected, 
yet when the ground of the objection can be fairly inferred 
from the record as understood by the parties a t  the time, another 
cannot be assigned in the reviewing court. The ground of excep- 
tion is to be deemed on appeal a part of the exception itself." 

[2] When these legal principles are applied to the record in 
this case, i t  is abundantly clear that the constitutional question 
upon which defendant relies to sustain his double appeal as of 
right was not raised in the trial court. The trial judge had no 
occasion to conduct a voir dire on the question of search and 
seizure, and his failure to do so was not error. That belated 
constitutional question was injected for the first time on appeal 
to the Court of Appeals and therefore came too late. It was 
not properly before that court and is not now properly before 
us. "The attempt to smuggle in new questions is not approved. 
Irvine v. California, 347 U.S. 128, 129. Appellate courts will 
not ordinarily pass upon a constitutional question unless i t  
affirmatively appears that such question was raised and passed 
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upon in the trial court. State v. Jones, 242 N.C. 563, 564, 89 
S.E. 2d 129. This is in accord with the decisions of the Supreme 
Court of the United States. Edelman v. California, 344 U.S. 357, 
358." State v. Gmndler, 251 N.C. 177, 111 S.E. 2d 1 (1959). 
Accord, State v. Colson, 274 N.C. 295, 163 S.E. 2d 376 (1968). 

131 Having failed to show involvement of a substantial consti- 
tutional question which was raised and passed upon in the trial 
court and properly brought forward for consideration by the 
Court of Appeals, no legal basis exists for this appeal to the 
Supreme Court, and it must therefore be dismissed. 

Appeal dismissed. 

STATE O F  NORTH CAROLINA v. ROBERT WILLIAMS, JR.  

No. 134 

(Filed 15 December 1971) 

1. Homicide §§ 23, 24- instructions on presumptions arising in a homicide 
case - expression of opinion 

The instructions in  a homicide prosecution, when considered i n  
their totality, warranted a new t,rial f o r  the following errors:  (1 )  
the t r ia l  court, in  purporting to charge on the presumptions arising 
from the intentional use of a deadly weapon, failed to mention the 
intentional use of a deadly weapon; ( 2 )  the charge failed t o  indicate 
tha t  the presumption of malice might be rebutted; ( 3 )  the t r ia l  court 
set out to  charge on manslaughter but ended up  by defining murder 
in  the second degree; (4 )  the  court, by inadvertently omitting the 
word "if," stated a s  a proven fact  t h a t  the State  had established the 
defendant's criminal negligence in  stabbing the homicide victim. 

2. Criminal Law § 111- purpose of the  charge 
The chief purpose of a charge is to  give a clear instruction which 

applies the law to the evidence in such manner a s  to assist the 
jury in  understanding the case and i n  reaching a correct verdict. 

3. Criminal Law 9 158- conclusiveness of certified record 
The Supreme Court is  bound by the record a s  certified and can 

judicially know only what  appears of record. 

APPEAL by defendant from Rickett, J., 26 April 1971 Ses- 
sion of ORANGE Superior Court. 

Defendant was charged by bill of indictment with murder. 
The State elected to seek a verdict of guilty of second degree 
murder or manslaughter. 
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The State's evidence tends to show the following: 

William Aaron Crutchfield testified that he, Jerry Stroud 
(also known as Jerry Thompson), Rachel Davis, Alonzo Jen- 
nings, and defendant were in the parking lot in front of Mason's 
Grill and Grocery Store in Chapel Hill just before noon on 23 
January 1971. While they were engaged in a conversation about 
purchasing some wine, defendant and Stroud began to talk in a 
loud manner. Officer Farrow of the Chapel Hill Police Depart- 
ment stopped and cautioned them about the excessive noise. 
Shortly after Officer Farrow drove off, defendant and Stroud 
began wrestling. After wrestling for a short time, defendant 
pulled out a knife. Stroud told defendant to quit playing with 
the knife. Then Stroud threw defendant to the ground. Defend- 
ant, still holding the knife, got up and moved towards Stroud, 
who raised both his hands above his head. Defendant walked 
up and "gigged" Stroud one time in the chest. Stroud said, "You 
cut me," and pulled out his knife. Stroud did not have a weapon 
of any sort in his hands before this. Stroud opened his knife and 
stepped towards defendant. Stroud stopped and closed his knife. 
By this time he was bleeding profusely from the wound in his 
chest. 

Crutchfield, an employee of North Carolina Memorial Hos- 
pital, walked around defendant to Stroud and offered to take 
him to the hospital. Stroud collapsed on the way to Crutchfield's 
car. Crutchfield's efforts to revive Stroud were futile. While 
Crutchfield was assisting Stroud, defendant walked behind them, 
saying, "I didn't stab you." Defendant was the only one who 
could have inflicted the fatal wound. 

Dr. David K. Wiecking testified that deceased died from a 
single stab wound which pierced his heart and caused a severe 
hemorrhage. 

The State offered other witnesses whose testimony tended 
to corroborate the witness Aaron Crutchfield. 

Defendant testified that he and Stroud were playing around 
and wrestling; and that both he and Stroud pulled out knives. 
Defendant slipped to the ground after grabbing Stroud. As de- 
fendant got up an old lady walked by and said, "Fellows, quit 
playing before one of you gets hurt." They quit playing and both 
closed their knives. As defendant was walking off, the old lady 
said, "The boy has been stabbed." Defendant turned around and 
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replied, "Jerry, I wouldn't stab you for nothing in the world." 
Defendant ran home. He voluntarily surrendered to the police 
after talking with his father. 

The jury returned a verdict of guilty of voluntary man- 
slaughter. Defendant appealed from judgment imposing prison 
sentence of seven to ten years. 

This case is transferred for initial appellate review by 
the Supreme Court under an order made pursuant to G.S. 
7A-31 (b) (4) .  

Attorney General Morgan and Assistant Attorney General 
Banks for the State. 

Winston, Coleman and Bernholx, by Barry T. Winston, for 
defendant. 

BRANCH, Justice. 

All of defendant's assignments of error are directed to the 
charge. 

[I] Defendant contends that the court erred in instructing 
the jury as to second degree murder and manslaughter. In this 
connection, the trial judge instructed the jury: 

There is no evidence of malice in this case other than 
the presumption if you find from the evidence beyond a 
reasonable doubt that the Defendant intentionally inflicted 
the wound upon the deceased, Mr. Stroud, as he has been 
referred to here in the Bill of Indictment. Then, if you so 
find, that i t  proximally resulted, there is from no other 
cause, the death of Mr. Stroud, that the wound was inten- 
tionally inflicted by the Defendant, that raises the presump- 
tion that he is guilty of murder in the second degree. 

The correct rule concerning the presumptions which arise 
in a homicide case are found in State 11. Propst, 274 N.C. 62, 161 
S.E. 2d 560. There the Court stated: 

If and when the State satisfied the jury from the evi- 
dence beyond a reasonable doubt that the defendant inten- 
tionally shot Taylor with a .38 pistol and thereby proxi- 
mately caused Taylor's death, two presumptions arose: 
(1) that the killing was unlawful, and (2) that i t  was done 
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with malice. Nothing else appearing, the defendant would be 
guilty of murder in the second degree. State v. Gordon, 241 
N.C. 356, 85 S.E. 2d 322; State v. Adam, 241 N.C. 559, 
85 S.E. 2d 918; State v. Wagoner, 249 N.C. 637, 107 S.E. 
2d 83; State v. Revis, 253 N.C. 50, 116 S.E. 2d 171; State 
v. Phillips, 264 N.C. 508, 515, 142 S.E. 2d 337, 340; State 
v. Price, 271 N.C. 521, 525, 157 S.E. 2d 127, 129-130; 
State v. Cooper, 273 N.C. 51, 57, 159 S.E. 2d 305, 309. 

Here the charge does not mention the intentional use of 
a deadly weapon. Nor are the presumptions which arise from 
the intentional use of a deadly weapon correctly stated. Further, 
nothing appears in this part of the charge which indicates that 
the presumption of malice might be rebutted. Thus, even a cur- 
sory examination of this portion of the charge reveals that i t  
does not comply with the rule as correctly stated in State v. 
Propst, supra. 

The court thereafter charged : 

Now, manslaughter, ladies and gentlemen of the jury, as I 
have told you before, if you find from the evidence beyond 
a reasonable doubt that the defendant, Mr. Williams, inten- 
tionally inflicted the wound in the chest of the deceased, 
Jerry Stroud, and that it proximally resulted in death of 
Mr. Stroud, then he would be presumed to be guilty of mur- 
der in the second degree; . . . 
The court set out to charge on manslaughter, but proceeded 

to give a definition of murder in the second degree. 

Again, in discussing distinctions in homicides, the record 
shows : 

[The presence in one case of premeditation and delib- 
eration and the absence of the other, or one or both of these 
elements is the distinction different between murder in the 
first degree and murder in the second degree.] 

To the above portion of the charge as set out in brackets, 
the Defendant excepts. DEFENDANT'S EXCEPTION NO. 4. 

[The presence of the one and the absence of the other 
element of malice is the distinction between murder in the 
second degree and manslaughter.] 
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[2] The chief purpose of a charge is to give a clear instruc- 
tion which applies the law to the evidence in such manner as to 
assist the jury in understanding the case and in reaching a 
correct verdict. State v. Biggs, 224 N.C. 722, 32 S.E. 2d 352; 
Lewis v. Watson, 229 N.C. 20, 47 S.E. 2d 484. 

Defendant further contends that the trial judge expressed 
opinions to the jury. In support of this contention defendant 
cites portions of the record which show the following: 

Criminal negligence is more than carelessness. The De- 
fendant's act of criminal negligence, if i t  was done, was 
with recklessness or carelessness and showed a thoughtless 
disregard for consequences or heedless indifference for the 
safety and rights of others. That would be what is known 
in law as culpable negligence or criminal negligence . . . . 
and the State of course will further prove to you in both 
murder in the second degree and manslaughter that Jerry 
Stroud's death was a natural and probable result of the 
Defendant's act. 

Defendant correctly contends that this portion of the 
charge amounted to a statement of opinion that, if the stabbing 
was done, an act of criminal negligence had been committed by 
defendant. 

In that connection, you are instructed, ladies and gentle- 
men of the jury, the State of North Carolina has satisfied 
you beyond a reasonable doubt that the Defendant, Mr. Rob- 
ert Williams, Jr., unlawfully, willfully and feloniously, in 
a criminal and negligent way and the act was criminally 
negligent, reckless, and careless and showed total disre- 
gard for consequences or heedless indifference to the safety 
and rights of others and such act was done with a deadly 
weapon, as that term has been described to you, and you 
are further satisfied from the evidence that the deceased, 
Mr. Stroud's death was a natural and probable result of 
the Defendant's act, i t  would be your duty to return a ver- 
dict of involuntary manslaughter. 

This part of the court's instructions omitted the single 
word "if." Undoubtedly this was an inadvertent omission. It re- 
sulted, however, in an expression of opinion by the court that the 
State had already shown that defendant's act was criminally 
negligent. 
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In the case of State v. Kea, 256 N.C. 492, 124 S.E. 2d 174, 
the trial judge charged "Manslaughter is the unlawful killing of 
a human being with malice . . . ." I t  was apparent that the 
trial judge intended to charge that "Manslaughter is the unlaw- 
ful killing of a human being without malice." There the trial 
court in other places correctly charged as to this element of man- 
slaughter; nevertheless, this Court held that such charge resulted 
in prejudicial error. 

I t  is clear that some of the errors in this charge resulted 
from lapsus linguae on the part of the trial judge; however, in 
all fairness to this experienced trial judge, we feel compelled 
to observe that i t  is also apparant that many of the errors of 
omission and commission resulted from the taking and transcrip- 
tion of the record. 

[3] This Court, however, is bound by the record as certified 
and can judicially know only what appears of record. State v. 
Morgan, 225 N.C. 549,35 S.E. 2d 621 ; State v. Winf ord, 279 N.C. 
58, 181 S.E. 2d 423. 

We seriously doubt that any part of the charge as chal- 
lenged by any one assignment of error would constitute preju- 
dicial error; however, without attempting to discuss all assign- 
ments of error, we conclude that the total charge failed to 
clarify the material issues so as to aid the jury in reaching a 
verdict. 

For reasons stated, there must be a 

New trial. 

STATE O F  NORTH CAROLINA v. J O H N  PEURIFOY SPEIGHTS 

No. 90 

(Filed 15 December 1971) 

1. Constitutional Law 5 32- consolidated trial of petty misdemeanors - 
failure t o  appoint counsel 

An indigent defendant was not denied his Sixth Amendment right 
to counsel by the trial court's refusal to  appoint counsel to represent 
him in the consolidated t r ia l  of two petty misdemeanors, notwithstand- 
ing the combined punishment fo r  both offenses could have exceeded 
six months' imprisonment. 
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2. Criminal Law 8 138- appeal from district court t o  superior court - 
increased sentence 

Upon appeal t o  the superior court from conviction in the district 
court, defendant's constitutional rights were not violated by the  imposi- 
tion of a greater sentence in the superior court than tha t  imposed in 
the district court. 

APPEAL by defendant from decision of the Court of Appeals, 
reported in 12 N. C .  App. 32, 182 S.E. 2d 204 (1971), uphold- 
ing judgment of Brewer, J., 11 January 1971 Session of WAKE 
Superior Court. 

Defendant was arrested in Raleigh, North Carolina, on 5 
August 1970 for operating an automobile on the streets and 
highways of North Carolina with improper equipment; to wit, 
no horn, and for resisting the officer when arrested on the im- 
proper equipment charge. Defendant was convicted in the Dis- 
trict Court of Wake County on both charges, and was ordered 
to pay the costs of the court on the improper equipment charge 
and was given a sixty-day prison sentence, suspended on condi- 
tion that he pay a fine of $50 and the costs, on the resisting 
arrest charge. Defendant appealed to the Superior Court. 

Prior to trial in Superior Court, defendant moved that, due 
to his indigency, counsel be appointed to represent him. No in- 
quiry as to defendant's indigency was made, the motion was de- 
nied, and he was not represented by counsel a t  trial. The cases 
were consolidated for trial, verdicts of guilty on both charges 
were returned, and defendant was sentenced to a prison term 
of not less than four nor more than six months. Notice of appeal 
was given to the North Carolina Court of Appeals. The Superior 
Court then found defendant to be an indigent and appointed 
counsel to perfect his appeal. 

The Court of Appeals, in an opinion by Judge Vaughn, 
concurred in by Chief Judge Mallard and Judge Parker, found 
no error. Defendant, through his court-appointed counsel, 
gave notice of appeal to the Supreme Court, pursuant to G.S. 
7A-30 (1). 

Attorney General Robert Morgan, Assistant Attorney Gen- 
eral I. Beverly Lake, Jr., and Staff Attorney Ronald M. Price 
for the State. 

Manning, Fulton & Skinner by John B. McMillan for defend- 
ant appellant. 
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MOORE, Justice. 

[I] Defendant first contends that as an indigent his rights 
under the Sixth Amendment to the Constitution of the United 
States were violated in that he was tried without benefit of 
counsel on two charges arising out of the same incident, the 
combined punishment for which could have been in excess of 
six months' imprisonment. The maximum punishment for re- 
sisting arrest is six months' imprisonment and a $500 fine. G.S. 
14-223. The maximum punishment for operating a motor vehicle 
with improper equipment is imprisonment not to exceed thirty 
days and a $50 fine. G.S. 20-125 and G.S. 20-176 (b) . 

G.S. 78-451 (a) (1) provides that an indigent person is en- 
titled to services of counsel in any felony case, and in any mis- 
demeanor case for which the authorized punishment exceeds 
six months' imprisonment or a $500 fine. 

In State v. Green, 277 N.C. 188, 176 S.E. 2d 756 (1970), 
in which the trial court refused to appoint counsel for an in- 
digent charged with a misdemeanor for which punishment 
could not exceed six months' imprisonment, i t  is stated : 

"Whether an offense is petty or serious is measured, 
in both state and federal courts, by the punishment author- 
rized by law for  the particular offense in question. 18 U.S.C. 
5 1 ; G.S. 78-451. Under these statutory yardsticks any  
crime the maximum authorized punishment for which does 
not exceed six months in prison is a petty offense for which 
the offender may be tried without a jury and without the  
assistance o f  counsel. State  v. Morris, 275 N.C. 50, 165 S.E. 
2d 245 (1969) ; Blue Jeans Corp. v. Clothing Workers,  275 
N.C. 503, 169 S.E. 2d 867 (1969) ; C h e f f  v. Schnackenberg, 
384 U.S. 373, 16 L. Ed. 2d 629, 86 S. Ct. 1523 (1966) ; 
Dyke v. Taylor Implement M f g .  Co., 391 U.S. 216, 20 L. Ed. 
2d 538, 88 S. Ct. 1472 (1968) ; Duncan v. Louisiana, 391 
U.S. 145, 20 L. Ed. 2d 491, 88 S. Ct. 1444 (1968) ; Bloom 
v. Illinois, 391 U.S. 194, 20 L. Ed. 2d 522, 88 S. Ct. 1477 
(1968) ." (Emphasis added.) 

The fact that defendant was charged with separate offenses 
in separate warrants does not change the punishment authorized 
for either offense. Defendant was arrested for driving an auto- 
mobile without a horn, a violation of a statute designed to pro- 
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tect the traveling public but a comparatively minor criminal 
offense. When arrested on that  charge, he elected to resist the 
arresting officer, a violation of another statute. Neither of the 
charges was a "serious" offense as  defined by either State o r  
Federal courts. Each was a "petty" offense for which appointed 
counsel was not required by the decisions of this Court or of the 
Supreme Court of the United States. While no loss of liberty 
is  a trivial matter, the need of the individual for legal assistance 
must be weighed against the State's ability reasonably to furnish 
it. We think the distinction made between petty and serious 
offenses achieves a reasonable balance between the individual's 
need and the State's duty to furnish counsel. This duty on the 
part  of the State should not be extended to include those cases 
consolidated for trial in which an individual is charged with 
more than one petty offense. To do so would tend to encourage 
a multiplicity of separate trials for petty offenses, further add- 
ing to  the already congested condition of the criminal dockets 
within the State. Since defendant was not charged with a serious 
offense, his trial without counsel did not violate his constitu- 
tional rights under the Sixth Amendment. 

[2] Defendant next contends that  i t  was error for the Superior 
Court to impose a more severe sentence than had been imposed 
in the District Court, citing Rice v. State of North Carolina, 434 
F. 2d 297 (4th Cir. 1970). Rice was convicted in the General 
County Court of Buncombe County and sentenced to nine months' 
imprisonment, suspended upon payment of a fine of $100 and 
costs. On appeal to the Superior Court he was found guilty and 
sentenced to two years' imprisonment. Rice applied to the Fed- 
eral District Court for the Western District of North Carolina 
for habeas corpus. The District Judge denied the application 
for habeas corpus for the reason that  Rice had failed to exhaust 
his State remedies by not appealing to the North Carolina Court 
of Appeals. The Circuit Court, in reversing the ruling of the 
District Court, said : 

"We think the District Court was in error in dismiss- 
ing for  Rice's failure to complete the remedies available 
to him in the State court. I t  would have been futile. Con- 
cededly the Supreme Court of North Carolina had con- 
sistently refused to follow Patton. State v. Morris, 275 
N.C. 50, 165 S.E. 2d 245 (1969) ; State v. S t a f f o d ,  274 N.C. 
519, 164 S.E. 2d 371 (1968) ; State v. Tolley, 271 N.C. 
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459, 156 S.E. 2d 858 (1967). In these circumstances, ex- 
haustion of State remedies is not indispensable. Hayes v. 
Boslow, 336 F. 2d 31, 32 (4 Cir. 1964) ; cf Wright v. Mary- 
land Penitentiary, 429 I?. 2d 1101 (4 Cir. 1970). 

". . . On the strength of Pearce [North Carolina v. 
Pearce, 395 U.S. 711, 23 L. Ed. 2d 656, 89 S. Ct. 2072 
(1969)], we again see the more drastic sentence on the 
second trial as a denial of Federal due process, in that by 
discouragement i t  impinges upon the State-given appeal. 

"In today's decision, the court is not insensitive to the 
logical and persuasive argument to the contrary in Lemieux 
v. Robbins, 414 F. 2d 353 (1  Cir. 1969)) cert. denied 397 
U.S. 1017, 90 S. Ct. 1247, 25 L. Ed. 2d 432 (1970). Likewise 
we express deference to the opinion in Evans v. City of 
Richmond, 210 Va. 403, 171 S.E. 2d 247 (1969). We simply 
disagree." 

Justice Huskins, in State v. Spencer, 276 N.C. 535, 545, 
173 S.E. 2d 765, 772 (1970), involving an appeal as of right 
from a District Court to the Superior Court, said: 

"In Pearce, both sentences were imposed in the same 
court. To get a retrial, Pearce had to attack the validity 
of his first sentence and show a violation of his constitu- 
tional rights committed during the first trial. Here, defend- 
ants were entitled to a trial de novo in the superior court 
even though their trials in the inferior court were free 
from error. G.S. 7A-288 (now G.S. 78-290) and G.S. 
15-177.1. This is an unfettered statutory right. It therefore 
appears that when these defendants appealed to  the superior 
court the slate was wiped clean and the cases stood for trial 
in the superior court as if there had been no previous trial 
in the district court. Hence, in the sound discretion of the 
superior court judge, his sentence may be lighter or heavier 
than that imposed in the district court. State v. Morris, 275 
N.C. 50, 61, 165 S.E. 2d 245, 252. Other jurisdictions which 
have considered this question have reached the same con- 
clusion. Lemieux v. Robbins, 414 F. 2d 353 (1st Cir. 
1969), cert. den. 397 U.S. 1017, 90 S. Ct. 1247, 25 L. ed. 
2d 432, and in People v. Olarz~, 382 Mich. 559, 170 N.W. 
2d 842. To hold otherwise, and say that upon appeal the 



142 IN THE SUPREME COURT [280 

State  v. Griffin 

superior court judge may decrease the sentence imposed 
below but is precluded from increasing it, would encour- 
age appeal to the superior court in every case. Trial in the 
district court would be futile and the court itself an im- 
pediment to the administration of justice. In our view, we 
are dealing here with wholly new sentences rather than in- 
creases in old ones. 

"We hold that the decision in Pearce, based on a dif- 
ferent factual situation was never intended to apply to 
judgments following trials de novo on appeal from inferior 
tribunals. The fact that defendants received a greater sen- 
tence in the superior court than they received in the district 
court is no violation of their constitutional rights. Upon 
appeal from an inferior court for a trial de novo in the su- 
perior court, the superior court may impose punishment in 
excess of that imposed in the inferior court provided the 
punishment imposed does not exceed the statutory maxi- 
mum. State v. Tolley, 271 N.C. 459, 156 S.E. 2d 858. Pearce, 
decided 23 June 1969, is not applicable. . . . 9 ,  

Accord, State v. Sparrow, 276 N.C. 499, 173 S.E. 2d 897 (1970). 

We adhere to our decisions in State v. Spencer, supra, and 
State v. Sparrow, supra. The imposition of punishment by the 
Superior Court in excess of that imposed in the District Court 
was not error. 

We find no error of law in the trial which would justify 
a new trial. 

No error. 

STATE O F  NORTH CAROLINA v. WILLIAM GASTON GRIFFIN 

No. 79 

(Filed 15 December 1971) 

1. Criminal Law 9 117- instructions - testimony of interested witnesses 
- designation of defendant and his mother a s  interested witnesses 

The t r ia l  court did not express a n  opinion upon the credibility 
of defendant and his mother i n  violation of G.S. 1-180 i n  designating 
defendant and his mother a s  interested witnesses during its instructions 
on the duty of the jury to  scrutinize carefully the testimony of any  
interested witness. 
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2. Criminal Law 5 115- error in failure t o  submit lesser degrees - verdict 
of guilty of crime charged 

E r r o r  in  failing to  submit the question of a defendant's guilt of 
lesser degrees of the same crime is not cured by a verdict of guilty 
of the offense charged. 

3. Criminal Law 5 115- necessity for instructing on lesser degrees 
The necessity fo r  instructing the jury a s  to  a n  included crime of 

lesser degree than t h a t  charged arises only when there is  evidence 
from which the jury could find t h a t  such included crime of lesser 
degree was committed. 

4. Rape 5 6- failure to  submit lesser degrees 
I n  this rape prosecution, the t r ia l  court did not e r r  in  failing to 

submit the lesser included offenses of assault with intent to  commit 
rape and assault on a female where all the evidence was to  the 
effect tha t  defendant had actual sexual intercourse with prosecutrix 
by force and against her will and defendant relied on the  defense 
of alibi. 

APPEAL by defendant from Godwin, S.J., 3 March 1971 
Regular Criminal Session, WAKE Superior Court. 

Criminal prosecution upon a bill of indictment charging 
defendant with the rape of Anna L. Holloway on 3 February 
1970. 

Anna L. Holloway, the prosecuting witness, testified that 
a t  8:00 p.m. on 3 February 1970 she was walking home alone 
from Dr. McDowell's office when a man approached and walked 
behind her for several blocks. At the corner of Lee and East 
Streets in the City of Raleigh, the man threw a coat over her 
head and knocked her to the street. She screamed and he told 
her if she screamed again he would cut her damn throat. He 
dragged her between two houses, had intercourse with her by 
force and against her will, and then ran away. 

Miss Holloway went to her mother's home and then to the 
hospital where she was examined by Dr. McDowell. The exami- 
nation revealed sperm in her vagina. 

Miss Holloway told the police she did not know her assail- 
ant's name but he went by the nickname of "Peter Rabbit" and 
she would know him if she saw him again. Thereafter, she posi- 
tively identified defendant William Gaston Griffin from photo- 
graphs, in a lineup, and in court as the man who raped her. 

Defendant offered evidence, including his own testimony, 
tending to show that on the night in question he was a t  the 
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home of Mary Muldrow, a n  old family friend, from approxi- 
mately 6 :00 p.m. until 9 :50 p.m. and thus could not have raped 
the prosecuting witness at 8 :00 p.m. 

The jury returned a verdict of guilty as charged with rec- 
ommendation of life imprisonment. From judgment in ac- 
cordance therewith defendant appealed to  the Supreme Court. 
Errors  assigned will be discussed in the opinion. 

Hatch, Little, Bunn, Jones & Liggett by RichaYd Jones, JY., 
Attorneys for defendant appellant. 

Robert Morgan, Attorney General, and Charles M. Hensey, 
Assistant Attorney General, for  the State of North Carolina. 

HUSKINS, Justice. 

[I] Defendant's f irst  assignment of error is addressed to the 
following portion of the charge: "The defendant and his mother 
testified in his behalf during the trial of the case. I charge you 
that  as you consider the evidence, and the testimony of those 
witnesses, the defendant and his mother, that  you should scruti- 
nize and closely examine the testimony of each of them and of 
any witness who has an  immediate personal interest in the 
outcome of your verdict, but that  after you do so, if you find 
that  you believe the evidence of such a witness, then you should 
give to  that  evidence the same weight and credit that  you would 
to the evidence or testimony of any other disinterested witness 
whose testimony has been presented to you." Defendant argues 
tha t  i t  is not the province of the trial judge to single out and 
designate any particular witness as an  interested witness; rath- 
er, i t  is exclusively the function of the jury to decide which 
witness, if any, has a personal interest in the outcome of the 
case. 

Instructions couched in substantially similar language are  
fully supported by our decisions. "There is no hard and fast  
form of expression, or consecrated formula, required, but the 
jury should be instructed that, as to the testimony of relatives 
or parties interested in the case and defendants, that  the jury 
should scrutinize their testimony in the light of that  fact ;  but if, 
after such scrutiny, the jury should believe that  the witness has 
told the  truth, they should give him as full credit as if he were 
disinterested." State v. Green, 187 N.C. 466, 122 S.E. 178 (1924). 
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Accord, State v. McKinnon, 223 N.C. 160, 25 S.E. 2d 606 
(1943) ; State v. Tzwner, 253 N.C. 37, 116 S.E. 2d 194 (1960) ; 
State v. Choplin, 268 N.C. 461, 150 S.E. 2d 851 (1966). 

The charge complained of did not constitute an expression 
of opinion upon the credibility of defendant or his mother in 
violation of G.S. 1-180. The admonition to scrutinize included 
not only the defendant and his mother but also the testimony 
"of any witness who has an  immediate personal interest in the 
outcome" of the verdict. There is no merit in defendant's posi- 
tion, and his f irst  assignment is overruled. 

The court limited the jury in its deliberations to one of 
three verdicts, to wit:  guilty of rape as charged, guilty of rape 
with recommendation that  the punishment be life imprisonment, 
or not guilty. Defendant assigns as error the failure of the court 
to submit the lesser included offenses of assault with intent to 
commit rape and assault on a female. 

[2, 31 It is firmly established by decisions of this Court that  
a defendant is entitled to  have the different permissible verdicts 
arising on the evidence presented to  the jury under proper in- 
structions. State v. Keaton, 206 N.C. 682, 175 S.E. 296 (1934) ; 
State v. Riera, 276 N.C. 361, 172 S.E. 2d 535 (1970). Error  in 
failing to submit the question of a defendant's guilt of lesser 
degrees of the same crime is not cured by a verdict of guilty 
of the offense charged because, in such case, i t  cannot be known 
whether the jury would have convicted of a lesser degree if the 
different permissible degrees arising on the evidence had been 
correctly presented in the charge. State v. Davis, 242 N.C. 476, 87 
S.E. 2d 906 (1955) ; State v. Childwss, 228 N.C. 208, 45 S.E. 2d 
42 (1947). However, this principle applies when, and only when, 
there is evidence of guilt of the lesser degrees. State v. Snzitlz, 
201 N.C. 494, 160 S.E. 577 (1931). "The necessity for instruct- 
ing the jury as to  an  included crime of lesser degree than that  
charged arises when and only when there is evidence from which 
the jury could find that  such included crime of lesser degree was 
committed. The presence of such evidence is the determinative 
factor." State v. Hicks, 241 N.C. 156, 84 S.E. 2d 545 (1954). 
Where all the evidence tends to show that  the crime charged 
in the indictment was committed, and there is no evidence tend- 
ing to show commission of a crime of less degree, the principle 
does not apply and i t  would be erroneous for the court to charge 
on the unsupported lesser degree. State v. Manning, 221 N.C. 70, 
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18 S.E. 2d 821 (1942) ; State v. Sawyer, 224 N.C. 61, 29 S.E. 
2d 34 (1944) ; State v. Bell, 228 N.C. 659, 46 S.E. 2d 834 (1948). 
These principles were recently analyzed and applied in State v. 
Duboise, 279 N.C. 73, 181 S.E. 2d 393 (1971). Compa~e State v. 
Freeman, 275 N.C. 662, 170 S.E. 2d 461 (1969). 

[4] The record in this case is barren of any evidence tending 
to show that the defendant may be guilty of a lesser included 
offense. All the evidence is to the effect that defendant had 
actual sexual intercourse with Miss Holloway by force and 
against her will and that her resistance ceased solely because 
she feared death or serious bodily harm. There is not a scintilla 
of evidence that she willingly submitted or that the rape was 
not consummated. The defense is alibi. Hence, there being no 
evidence from which the jury could find defendant guilty of 
the included crimes of assault with intent to commit rape, or 
assault on a female, the court properly refused to instruct the 
jury with reference to such verdicts. State v. Williams, 275 N.C. 
77, 165 S.E. 2d 481 (1969). Defendant's second assignment of 
error is overruled. 

In the trial below, we find 

No error. 

HAROLD ADLER v. LUMBER MUTUAL F I R E  INSURANCE 
COMPANY 

No. 40 

(Filed 15 December 1971) 

1. Rules of Civil Procedure 8 50- motion for  directed verdict - considera- 
tion and sufficiency of evidence 

On defendant's motion for  a directed verdict a t  the close of plain- 
tiff's evidence in  a jury case, the  evidence must be taken a s  t rue  and 
considered in the light most favorable to  plaintiff; when so considered, 
the motion should be allowed if, a s  a matter  of law, the evidence is  
insufficient to  justify a verdict for  the plaintiff. 

2. Insurance § 142- recovery under homeowner's policy for  thef t  - bur- 
den of proof 

I n  order to bring a loss within the thef t  provision of a home- 
owner's policy i n  which the  word '%heftv is  defined a s  "any act  of 
stealing or  attempt thereat," plaintiff must offer evidence pointing 
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to thef t  a s  the more probable cause of the  loss-that is, evidence which 
(1) excludes the probability t h a t  the property was mislaid o r  lost and 
(2)  points to larceny a s  the more rational inference. 

3. Insurance 8 142- thef t  policy -mere disappearance of article 
The mere disappearance of a n  article covered by a thef t  policy 

which does not contain a specific provision dealing with disappearance 
is not sufficient of itself to war ran t  a finding tha t  the loss was due 
to  theft,  larceny or burglary within the terms of the policy. 

4. Insurance 8 142- homeowner's policy - theft of rings - mysterious 
disappearance 

Plaintiff's evidence was insufficient to  be submitted to  the jury 
in  a n  action to recover under the thef t  provision of a homeowner's 
policy for  the  loss of two diamond rings where i t  tended to show only 
t h a t  plaintiff's wife placed the rings i n  a dish on a dresser a t  bedtime 
on 18 August and missed them on the morning of 20 August, tha t  
plaintiff's wife was absent from the home for  two hours during t h a t  
period and the doors were locked during her absence, and t h a t  there 
was a n  unlocked bathroom window through which intruders could 
have entered the house. 

ON certiorari to review decision of the Court of Appeals 
(reported in 10 N.C. App. 720, 179 S.E. 2d 786) affirming 
judgment of Winborne, District Judge, November 1970 Civil 
Session of WAKE County District Court. 

Action to  recover the value of two diamond rings allegedly 
stolen from plaintiff's home, liability for the loss of which is 
denied by defendant under the terms of the insurance contract 
between the parties. 

At the close of plaintiff's evidence the trial judge directed 
a verdict in favor of the defendant. The Court of Appeals af- 
firmed and we allowed certiorari to  review that  decision. 

William T .  McCuistcn, At torney for  plaintiff appellant. 

Teague, Johnson, Patterson, Dilthey & Clay by Ronald C. 
Dilthey, At torneys for  defendant appellee. 

HUSKINS, Justice. 

Under a "Homeowners Policy" of insurance issued by de- 
fendant, plaintiff was insured against loss by "THEFT, meaning 
any act of stealing or attempt thereat. . . . " The question posed 
on this appeal is whether the trial court erred in directing 
verdict for defendant and thereby denying recovery of the value 
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of two diamond rings which disappeared under the circum- 
stances narrated below. 

On 18 August 1969 plaintiff owned two valuable diamond 
rings which were habitually worn by his wife. On that date she 
removed the rings from her hand upon retiring for the night 
and placed them in a dish on a dresser in her bedroom. The 
next day she stayed home until 4:00 p.m. when she left the 
house for two hours. Upon leaving, she locked all the doors to 
the house; however, there was an unlocked bathroom window 
through which the house could have been entered by intruders. 
The following morning, 20 August 1969, while dressing for 
work, she reached into the dish for the rings and they were 
gone. She reported the loss of the rings to the police, and a 
detective came to the premises and made an investigation. She 
called his attention to the unlocked bathroom window. The 
police discovered no evidence of a break in and made no tests 
for fingerprints. No one has been charged with the theft of 
the rings. The dwelling was occupied by Mr. and Mrs. Adler, 
their eighteen-year-old daughter and a fourteen-year-old son. 
They have two pets, "a Chihuahua and a dog." The rings have 
never been recovered. 

Plaintiff contends the foregoing facts, taken in the light 
most favorable to him, negate any cause for the loss save theft 
and are therefore sufficient to repel defendant's motion for a 
directed verdict and carry the larceny issue to the jury. We 
now explore the validity of that contention, 

1 On defendant's motion for a directed verdict at  close of 
plaintiff's evidence in a jury case, as here, the evidence must 
be taken as true and considered in the light most favorable to 
plaintiff. Cz~tts v. Casey, 278 N.C. 390, 180 S.E. 2d 297 (1971) ; 
Kelly v. Harvester Co., 278 N.C. 153, 179 S.E. 2d 396 (1971). 
When so considered, the motion should be allowed if, as a matter 
of law, the evidence is insufficient to justify a verdict for the 
plaintiff. Kelly v. Harvester Co., supya. 

[2] It must be recognized a t  the outset that plaintiff seeks 
recovery only under the theft provision of the policy and that 
the word theft is defined therein as "any act of stealing or at- 
tempt thereat." To bring his loss within the provisions of such 
policy, plaintiff is required to offer evidence of facts and cir- 
cumstances pointing to theft as the more probable cause of the 
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loss-that is, evidence which (1) excludes the probability that  
the property was mislaid or lost and (2) points to larceny as  
the more rational inference. Davis v. Indemnity Co., 227 N.C. 
80, 40 S.E. 2d 609 (1946). 

The insurance policy construed in Davis contained this pro- 
vision : "Mysterious disappearance of any insured property shall 
be presumed to be due to theft." This Court held that  a rule of 
evidence binding on the parties was created by that  provision 
and the insured was thereby relieved from the necessity of pro- 
ducing evidence which would exclude the probability that the 
property was mislaid or lost and point to larceny as the more 
rational inference. Hence, a mere showing of mysterious dis- 
appearance was sufficient to carry the theft issue to the jury. 

13, 41 Not so here. In this case the mere proof of a mysterious 
disappearance raises no presumption of theft because the policy 
contains no provision to that  effect. The mere disappearance of 
an article covered by a theft policy which does not contain a 
specific provision dealing with disappearance "is not sufficient 
of itself to warrant a finding that  the loss was due to theft, 
larceny, or burglary within the terms of the policy, . . . " 44 Am. 
Jur.  2d, Insurance 2047. Therefore, plaintiff is required to 
offer evidence of facts and circumstances surrounding the dis- 
appearance which excludes the probability that  the rings were 
mislaid or lost and points to theft as the more rational inference. 
He has failed to carry that  burden. His evidence, taken as true, 
shows: (1) The rings were placed in the dish a t  bedtime on 
18 August 1969 and missed while Mrs. Adler was dressing for 
work on the morning of 20 August 1969; (2) Mrs. Adler was 
absent from the home for two hours during that  period and the 
doors were locked during her absence; (3)  there were no signs 
of breaking and entering; (4) the police did not t ry  to lift 
fingerprints or to determine whether anyone had entered plain- 
tiff's home through an unlocked bathroom window; ( 5 )  Mrs. 
Adler inquired "among my whole family if they h2d seen these 
rings"; and (6) no one has been charged with the theft of the 
rings. This evidence shows a mysterious disappearance and 
nothing more. The .mere possibility of theft would not alone 
justify a jury in inferring theft as "the more rational hy- 
pothesis" for the plaintiff's loss. Rather, the absence of any sus- 
picious circumstances pointing toward theft, other than the 
mere disappearance of the rings, suggests with equal logic that 
a theft did not in fact occur. 
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For factual situations showing suspicious circumstances 
pointing toward theft, see Nationa.1 Sure ty  Co. v. Fox,  174 Ark. 
827, 296 S.W. 718, 54 A.L.R. 458 (1927) ; Reed v. American 
Bonding Co., 102 Neb. 113, 166 N.W. 196 (1918) ; Caldwell v. 
S t .  Paul Mercury & Indemnity  Co., 210 Miss. 320, 49 So. 2d 
570 (1950). For a collection of cases construing and applying 
various provisions in  theft insurance policies, see Annotation : 
Provisions of Burglary or Theft Policy as to Effect of Dis- 
appearance of Property, 12 A.L.R. 3d 865 (1967). 

Absent evidence of facts and circumstances sufficient to 
justify the inference of theft as the more rational hypothesis, 
the Court of Appeals correctly affirmed the action of the trial 
judge allowing defendant's motion for  a directed verdict. This 
conclusion renders other assignments moot. 

The decision of the Court of Appeals is 

Affirmed. 

STATE O F  NORTH CAROLINA v. 

No. 95 

PAUL PAYNE 

(Filed 15 December 1971) 

1. Criminal Law § 87- leading questions to  nine-year-old assault victim 
The t r ia l  court did not abuse i ts  discretion in allowing the solici- 

to r  to  ask leading questions of the nine-year-old victim of a n  assault 
with intent to  commit rape. 

2. Criminal Law 8 101; Trial § 13- denial of motion t o  have jury view 
crime scene 

In  a prosecution for  assault with intent to commit rape, the t r ia l  
court did not abuse i ts  discretion in  the denial of defendant's motion 
t h a t  the jury be directed to  view the trailer where the assault allegedly 
occurred. 

3. Criminal Law 88 102, 170- solicitor's improper remarks in  jury argu- 
ment - admonition by court 

In  this prosecution for  assault with intent to commit rape, defend- 
a n t  was not prejudiced by the  solicitor's improper argument to  the jury 
where the court, upon objection by defense counsel, admonished the  
solicitor to  "stay away from this sor t  of thing" and to "argue the 
facts  of the case and the law." 
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4. Rape 3 18- assault with intent to  rape-lesser included offense 

I n  this prosecution for  assault with intent to commit rape, there 
was no evidence which would support instructions on a lesser included 
offense. 

APPEAL by defendant from Collier, J., March 1971 Session, 
RANDOLPH Superior Court, transferred here for original appel- 
late review under our order of July 31, 1970. 

The defendant was indicted for the crime of assault on 
Glenda Lavon Fore with intent to commit rape. 

The State's witness, Glenda Lavon Fore, age nine years, 
testified that in September, 1970, after school she went down 
to the playground near her home. From there, a t  the direction 
of Paul Greeson, she went to a trailer nearby. The defendant, 
Paul Payne, was there also. "Paul Greeson pulled my clothes 
down when I went into the trailer." She testified that both 
boys attempted to have intercourse with her. "I was frightened 
and scared. I tried to get up. They held me down. I couldn't 
fight them off. They were stronger than I was. I pushed a t  them 
to try to get them off but I couldn't." 

At this juncture the defense counsel objected to the solici- 
tor's somewhat leading questions. The court directed the solicitor 
to proceed. Glenda Lavon Fore left the trailer and told her 
grandmother, describing what the boys had done. The grand- 
mother testified her granddaughter was crying when she came 
from the trailer. An examination disclosed her hip was red and 
her vagina was red. A neighbor saw Glenda as she was on her 
way home from the trailer. She was crying. 

The defendant and Paul Greeson both testified as wit- 
nesses for the defense. Both told essentially the same story. 
They said Glenda went with them to Payne's tree house. She 
left and told them she was going to the trailer parked nearby. 
When she didn't come out, they immediately went to the trailer 
to see what had happened to her. Greeson testified that when 
they entered the trailer " . . . I saw her (Glenda) on the top 
bunk, and her pants and underpants were pulled down just 
below her knees. . . . (S)he said, 'Get on top of me.' Paul 
(Payne) said for her to get out, . . . we didn't want to get in 
trouble so we left after that." Each of the boys weighed 155 
to  160 pounds. Paul Payne, the defendant, was 16 years old 
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three days after this occurrence. He testified that when they 
entered the trailer Glenda said, "Get on me. If you don't, I'll 
tell my mother.'' Both boys testified Glenda was not crying 
when she left the trailer. 

A number of neighbors testified to the good character of 
both Greeson and Payne. Defense counsel made a motion that 
the jury be directed to view the trailer. The court overruled 
the motion. 

During the argument, defense counsel interrupted the 
solicitor and objected to his argument. After some discussion, 
the court in the presence of the jury gave this admonition: 
"Let's t ry  to stay away from this sort of thing. Let's argue the 
facts of the case and the law." The defense counsel then re- 
quested the court to direct the reporter to take down the 
solicitor's argument. The court denied the motion. At the con- 
clusion of the charge, the jury after deliberating only ten min- 
utes returned its verdict finding the defendant guilty as charged. 

After an  extensive hearing on the question of punishment, 
the court entered this judgment: 

"It is  ADJUDGED that the defendant be imprisoned for 
the term of five (5) years in the custody of the Commis- 
sioner of Corrections in a Youthful Offender's Camp. 

The execution of this sentence is suspended, however, 
for five (5) years upon compliance with the following con- 
ditions, to which the defendant gave assent: the usual 
terms of probation ; pay the costs in the amount of $71.08 ; 
remain either a full time student or gainfully employed a t  
all times; not violate any laws of State or the Federal gov- 
ernment." 

The defendant noted exceptions and gave notice of appeal. 

Robert  Morgan, A t t o r n e y  General b y  T h o m a s  B .  Wood ,  
Ass i s tan t  A t t o r n e y  General f o r  t h e  State .  

O t t w a y  Bwrton f o r  defendant  appellant. 

HIGGINS, Justice. 

[I] The victim of the alleged assault was 9 years of age. The 
defendant was 15 years, 11 months and 27 days of age. He 
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weighed 155 to 160 pounds. Because of the tender age of the 
victim and the nature of the charge, the court had discretionary 
authority, and exercised i t  properly, to permit the solicitor to 
ask leading questions. State v. Clanton, 278 N.C. 502, 180 S.E. 
2d 5 ; State v. Pearson, 258 N.C. 188, 128 S.E. 2d 251. 

[2] Likewise i t  was in the discretion of the court to determine 
whether to order the jury to visit and view the trailer where 
the assault occurred. The description of the trailer came entirely 
from the defendant. There was no conflict in the evidence re- 
garding its structure or contents. The court acted well within 
its discretion in denying the motion for the jury's inspection. 
State v. Ross, 273 N.C. 498, 160 S.E. 2d 465. 

[3] The record indicates defense counsel and the solicitor were 
somewhat less than well restrained in their arguments. When 
defense counsel challenged the solicitor, the court admonished 
the solicitor, "Let's t ry  to stay away from this sort of thing. 
Let's argue the facts of the case and the law." The court over- 
ruled the defendant's motion for a mistrial on account of the 
solicitor's argument. 

The law takes a sensible view of jury arguments realizing 
that in hotly contested cases counsel sometimes approach the 
out of bounds line. But the judge is on the field and is in a 
favored position to call the play and to determine whether the 
debate is within permissible bounds. Except in extreme cases, 
the appellate court will not intervene. No cause whatever for 
intervention appears in this record. State v. Barefoot, 241 N.C. 
650, 86 S.E. 2d 424; State v. Phillips, 262 N.C. 723, 138 S.E. 
2d 626; State v. Dickens, 278 N.C. 537, 180 S.E. 2d 844. 

[4] The State's evidence is stated in skeleton form only to 
the end the record may be kept as unsoiled as possible. The 
evidence in its entirety makes out a strong case of assault with 
intent to commit rape. The defendant's evidence, as well as that 
of his associate, depicts total innocence. The jury resolved the 
conflict in ten minutes. There was no evidence to support a 
lesser included offense. State v. Allen, 279 N.C. 115, 181 S.E. 
2d 453; State v. Jones, 249 N.C. 134, 105 S.E. 2d 513. 

The defendant's objection to the judgment is not well ad- 
vised. The penalty exacted is a payment of $71.08 costs, remain- 
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ing a student or gainfully employed for five years, and obeying 
state and federal laws. 

In the trial, verdict and judgment there is 

No error. 

STATE OF NORTH CAROLINA v. HENRY LEE PRICE, JR. 

No. 149 

(Filed 15 December 1971) 

1. Criminal Law 8 104- motion for nonsuit - consideration of evidence 
In  considering a trial court's denial of a motion for judgment of 

nonsuit, the evidence for the State, considered in the light most favor- 
able to it, is deemed to be true, and inconsistencies or contradictions 
therein are disregarded. 

2. Criminal Law 1 104- motion for nonsuit - consideration of defendant's 
evidence 

On motion for nonsuit, evidence of the defendant which is  favor- 
able to the State is considered, but his evidence in conflict with that  
of the State is not considered. 

3. Criminal Law 8 106- motion for nonsuit - questions presented 
The question for the court on motion for nonsuit is whether, when 

the evidence is so considered, there is reasonable basis upon which the 
jury might find that  an offense charged in the indictment has been 
committed and the defendant is  the perpetrator, or one of the perpe- 
trators, of it. 

4. Robbery 5 1- attempted armed robbery - elements of the offense 
An attempt to rob another of personal property, made with the 

use of a dangerous weapon, whereby the life of a person is endangered 
or threatened, is itself a completed crime and is punishable to the 
same extent a s  if the property had been taken as  intended. G.S. 14-87. 

5. Robbery 8 4- attempted armed robbery - sufficiency of the evidence 
Evidence was sufficient to show that  the offense of attempted 

armed robbery had been committed, where there was sufficient evi- 
dence to justify a jury in finding that  an  accomplice of defendant 
entered a store with the intent to rob the storekeeper, that  the accom- 
plice struck the storekeeper in the head with a blackjack for the 
purpose of accomplishing the intended robbery and thereby endangered 
his life, but that  the accomplice left the store without taking any 
property. 
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6. Criminal Law § 9- principal in  t h e  second degree 

One who procures o r  commands another to  commit a felony, ac- 
companies the actual perpetrator to the vicinity of the offense and, 
with the knowledge of the  actual perpetrator, remains i n  t h a t  vicinity 
f o r  the purpose of aiding and abetting in the offense and sufficiently 
close to the scene of the  offense to  render aid in  i ts  commission, if 
needed, o r  to  provide a means whereby the  actual perpetrator may 
get  away from the scene upon the  completion of the offense, is  a 
principal in the second degree and equally liable with the actual per- 
petrator. 

7. Robbery 8 4- attempted armed robbery-defendant a s  principal in  
the second degree - sufficiency of evidence 

The evidence was sufficient to support a jury finding t h a t  the 
defendant was guilty of the attempted armed robbery of a country 
store, where there was evidence tha t  (1) the defendant, who remained 
in the car during the attempt, instructed a n  accomplice to  enter the  
store, hi t  the storekeeper on the head with a blackjack, and take the 
money; (2) the accomplice, together with a companion, entered the  
store and struck the storekeeper on the head with the blackjack; (3)  
the accomplice then struggled with the storekeeper but left the store 
without taking any money or  other property; and (4 )  the defendant 
picked up the companion in the automobile. 

APPEAL by defendant from McLean, J., a t  the 29 March 
1971 Session of MECKLENBURG, heard prior to determination by 
the Court of Appeals. 

The defendant was indicted for, and found guilty of, an  
attempt to commit armed robbery. He was sentenced to im- 
prisonment for a term of twelve years. His only assignment of 
error is to the denial of his motion for judgment of nonsuit. 

The evidence for the State consisted of the testimony of 
William Lowery, the victim, John Walker and Keith Stephens, 
alleged accomplices of the defendant, and Officer Styron who 
testified to statements made to him by Walker and Stephens. 
Officer Styron's testimony was admitted for the sole purpose of 
corroborating the testimony of Walker and Stephens. The de- 
fendant testified in his own behalf. 

The evidence for the State tends to show: 

In the morning of 24 December 1970, Walker, Stephens 
and Stephens' younger brother accompanied the defendant in 
the defendant's car to a point on the highway approximately a 
quarter of a mile from the combination filling station and 
grocery store a t  which William Lowery was working alone. 
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Walker was driving the car. He parked a t  that point pursuant 
to the defendant's direction. 

The defendant had said that Lowery had a large sum of 
money on him and Walker and Stephens should go and get it. 
He gave Walker a blackjack, instructing him to hit Lowery on 
the head with it. The defendant said that he did not want to go 
into the store, himself, because Lowery could identify him. When 
Keith Stephens did not want to go with Walker, the defendant 
struck him with a hammer and directed him to take a gasoline 
can from the car and go to the store. The car was not out of 
gasoline. Walker and Keith Stephens went to the Lowery store 
as instructed, the defendant and the younger Stephens boy 
remaining in the car. The defendant told Walker and Keith 
Stephens he would give them two minutes and then pick them 
up a t  the corner by the store. 

Walker and Stephens entered the store, selected several 
items as if desiring to purchase them and placed these on the 
counter beside Lowery's adding machine. When Lowery began 
to total the prices of these items on the machine, Walker moved 
behind him as if looking for other items to purchase and struck 
Lowery on the head with the blackjack. Lowery was knocked 
against his cash register but did not lose consciousness. Realiz- 
ing what was occurring, he grabbed Walker and they wrestled. 
Stephens, standing in front of Lowery, grabbed his arm but, 
in the struggle, fell over some boxes. Stephens then jumped 
up and ran out of the door. Walker broke free from Lowery's 
grasp and also ran out of the door. Neither Walker nor Stephens 
took any property from the store or from the person of Lowery. 
Lowery grabbed a pistol and ran out after Walker and Stephens. 
He fired shots a t  Walker who ran into woods nearby. He saw 
Stephens run up the road to a car in which someone was sitting. 
The car drove down from where i t  was parked and picked up 
Stephens. Lowery could not identify the driver. Walker struck 
Lowery with the blackjack somewhat halfheartedly because, af- 
ter entering the store as directed by the defendant, he "felt 
funny," knew he was doing wrong and did not want to kill 
Lowery. He went into the store with the intent to take some- 
thing but abandoned the purpose and did not make an effort 
to take any of Lowery's property. 
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The defendant's testimony was to the following effect: 
He did not give Walker and Stephens any instructions to 

go to the Lowery store. He was asleep in the car when Walker 
stopped i t  near the Lowery store, was aroused partially when 
someone took the gasoline can from under his feet and, observing 
that Walker and Keith Stephens had left the car, he decided 
to start i t  up and go to them and find out why they had 
taken the gasoline can. On the way to the store, Keith Stephens 
came running up and jumped in the car, telling the defendant 
"they were fighting and he was shooting at them." The defend- 
ant became frightened and drove back toward Charlotte, where 
he was visiting his family. He had a job in  a restaurant in 
Columbia, South Carolina, was home for the holidays and had 
no need of money. He knew Lowery, having previously run a 
bread route through that area. 

Attorney General Morgan, Assistant At torney General 
Mitchell and S t a f f  At torney Lloyd fo r  the State. 

Robert F. Rush for  defendant.  

LAKE, Justice. 

[I-31 In considering a trial court's denial of a motion for 
judgment of nonsuit, the evidence for the State, considered in 
the light most favorable to it, is deemed to be true and in- 
consistencies or contradictions therein are disregarded. State 
v. Vincent,  278 N.C. 63, 178 S.E. 2d 608 ; State v. Overman, 269 
N.C. 453, 153 S.E. 2d 44. Evidence of the defendant which is 
favorable to the State is considered, but his evidence in conflict 
with that of the State is not considered upon such motion. State 
v. Greene, 278 N.C. 649,180 S.E. 2d 789 ; State v .  Vincent ,  supra. 
The question for the court is whether, when the evidence is so 
considered, there is reasonable basis upon which the jury might 
find that an offense charged in the indictment has been com- 
mitted and the defendant is the perpetrator, or one of the per- 
petrators, of it. State v. Cutler, 271 N.C. 379, 156 S.E. 2d 679. 

[4] By the terms of G.S. 14-87 an attempt to rob another of 
personal property, made with the use of a clangerous weapon, 
whereby the life of a person is endangered or threatened, is, 
itself, a completed crime and is punishable to the same extent as 
if the property had been taken as intended. State v. Sgratt ,  265 
N.C. 524, 144 S.E. 2d 569. Such attempt occurs when the defend- 
ant, with the requisite intent to rob, does some overt act 
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calculated and designed to bring about the robbery, thereby 
endangering or threatening the life of a person. State v. Spratt, 
supra. " 'In order to constitute an attempt, i t  is essential that  
the defendant, with the intent of committing the particular 
crime, should have done some overt act adapted to, approximat- 
ing, and which in the ordinary and likely course of things would 
result in the commission thereof. Therefore, the act must reach 
f a r  enough towards the accomplishment of the desired result 
to amount to the commencement of the consummation. It must 
not be merely preparatory. In other words, while i t  need not 
be the last proximate act to the consummation of the offense 
attempted to be perpetrated, it must approach sufficiently near 
to i t  to stand either as  the first  or some subsequent step in a 
direct movement towards the commission of the offense after 
the preparations are made.' 8 R.C.L., 279." State v. Parker, 224 
N.C. 524, 31 S.E. 2d 531. 

[5] Considered in accordance with the above stated principles, 
the evidence in the record is amply sufficient to justify a jury 
in finding that  Walker entered the store with the intent to 
rob Lowery, struck him in the head with a blackjack, a dan- 
gerous weapon, for the purpose of accomplishing the intended 
robbery and thereby endangered his life. Thus, the evidence of 
the State is sufficient to show that  the offense charged in the 
indictment was committed. 

16, 71 The remaining question is whether the evidence is suf- 
ficient to show that  the defendant was a perpetrator of it. 
One who procures or commands another to commit a felony, 
accompanies the actual perpetrator to the vicinity of the offense 
and, with the knowledge of the actual perpetrator, remains in 
that  vicinity for the purpose of aiding and abetting in the of- 
fense and sufficiently close to the scene of the offense to render 
aid in its commission, if needed, or to provide a means by 
which the actual perpetrator may get away from the scene upon 
the completion of the offense, is a principal in the second degree 
and equally liable with the actual perpetrator. State v. Bell, 
270 N.C. 25, 153 S.E. 2d 741; State v. Sellers, 266 N.C. 734, 
147 S.E. 2d 225. By its express terms G.S. 14-87 extends to one 
who aids and abets in an attempt to commit armed robbery. 
The State's evidence, considered as above stated, is ample to 
support a finding by a jury that  the defendant so participated in 
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the attempt to rob Lowery. The present case is not distinguish- 
able from State v. Sellers, supra. 

The motion for judgment of nonsuit was, therefore, prop- 
erly denied. 

No error. 

STATE O F  NORTH CAROLINA V. J O S E P H  McNEIL 
AND J O S E P H  BRIDGES 

No. 124 

(Filed 15 December 1971) 

1. Criminal Law § 104- motion for  nonsuit - consideration of evidence 
Motion to nonsuit requires the trial judge to consider the evidence 

in  the light most favorable to the State, take i t  a s  true, and give 
the State  the  benefit of every reasonable inference to be drawn there- 
from. 

2. Criminal Law !j 104- motion for  nonsuit -sufficiency of evidence 
When considering the motion f o r  nonsuit, the court is not con- 

cerned with the weight of the testimony but only with i ts  sufficiency 
to carry the case to the jury and sustain the indictment. 

3. Burglary and Unlawful Breakings !j 5; Safecracking- breaking and 
entering - safecracking 

Evidence of defendants' guilt of safecracking and breaking and 
entering and larceny of goods valued a t  $295, held properly submitted 
to the jury. 

4. Criminal Law $5 128, 129- motions to  set aside verdict and for  new 
trial 

Defendants' motions to  set  aside the  verdict and for  a new trial 
a re  addressed to the discretion of the t r ia l  court, and refusal to  g ran t  
them is  not reviewable. 

5. Criminal Law 127- arrest  of judgment 
Judgment may be arrested when and only when some fatal  error 

o r  defect appears on the face of the record proper. 

6. Criminal Law 1 127- arrest  of judgment - review on appeal 
The review of the denial of a motion in arrest  of judgment is ordi- 

narily limited to  the question of whether error of law appears on the 
face of the record and whether the judgment is regular in  form. 

7. Criminal Law § 146- review on appeal - no error on the record 
When error does not appear on the face of the record the judgment 

will be affirmed. 
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DEFENDANTS appeal from judgment of Clark, J., 22 Febru- 
ary 1971 Regular Session, WAKE Superior Court. 

Each defendant was charged in separate bills of indictment 
with (1) safecracking in violation of G.S. 14-89.1, and (2) 
breaking and entering and larceny of goods valued a t  $295. The 
four cases were consolidated for trial. 

The State's evidence tends to show that the place of business 
of Warren Brothers, Inc., located a t  330 Dupont Circle in the 
City of Raleigh, was broken into on the night of 23 July 1970. 
The safe was forced open and its contents rifled. The following 
items of personal property were stolen: one Zenith portable 
television set, one Motorola portable televison set, one .22 caliber 
semi-automatic Remington rifle, one Burroughs adding ma- 
chine, one Royal typewriter and one flashlight. Papers were 
strewn over the floor. The top of the safe "had been peeled back 
so that you could get your hand inside." A crowbar, hammer, 
screwdriver, chisel, snips, and other small tools were found on 
the floor in front of the safe on the morning following the 
robbery. 

William Henry Abrams, Jr., testified that he, Joseph 
Bridges, Joseph McNeil and Robert Lucas were together a t  the 
Lucas home on the night of 23 July 1970. There was some con- 
versation about going to Warren Brothers, and Joseph Bridges 
invited the others to take a ride with him, "said he know where 
some money was." He and the defendants went to the Warren 
Brothers place of business in Robert Lucas' car which was 
driven by Joseph Bridges. Lucas was drunk and did not go. 
He (Abrams) stayed in the car as a lookout while Joseph 
Bridges and Joseph McNeil broke the lock on the door and 
went inside. Defendants brought out three television sets, a 
typewriter, and an adding machine and put them in the car. He 
didn't see the rifle until they were unloading later that night. 
Defendants said they didn't get the safe because i t  was bolted 
to the wall. Defendant Bridges drove the car back to the Lucas 
home, and all three of them unloaded the stolen property and 
put i t  in an old broken-down car beside the Lucas house. He 
received only two dollars from Joseph Bridges as his part of 
the loot. 

On cross-examination this witness stated that he had been 
tried and convicted "three weeks ago" for these identical charges 
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but had not yet been sentenced; that in his trial he took the 
stand and testified that he didn't know anything about i t ;  that 
he had not been promised anything and his present testimony 
in this case was the truth. 

L. R. Mason testified that on the last Friday in July 1970 
Robert Lucas, accompanied by two other men, came to his 
store near Knightdale and sold him an adding machine for 
twenty dollars. Following the purchase he called the sheriff's 
office and reported the transaction. Detective Watson came to 
the store and picked up the adding machine. The machine he 
bought from Lucas was the adding machine offered in evidence 
as State's Exhibit 3. 

Ruth Goodman testified that she had been living with 
Joseph McNeil for three years; that Joseph Bridges and Joseph 
McNeil brought a television set to her home about 3 :00 or 3 :30 
p.m. on 24 July 1970; that McNeil said a boy wanted eight 
dollars for it, and she gave McNeil eight dollars; that defend- 
ants left the television a t  her home, and Detective Whitley later 
came to her house and got it. The television marked State's 
Exhibit 5 was the one defendants left a t  her home. 

Defendants offered no evidence. Their motions for nonsuit 
a t  the close of the State's evidence were denied. The jury con- 
victed each defendant of (I) safecracking and (2) breaking and 
entering and larceny as charged. Active prison terms were 
imposed on both defendants and they appealed to the Court of 
Appeals. The case was transferred to the Supreme Court for 
initial appellate review under our general order dated 31 July 
1970. Errors assigned will be noted in the opinion. 

W. Arnold Smi th ,  A t torney  for  Defendant Appellant Mc- 
Neil; Earle R. Purser, At torney for  Defendant Appellant 
Bridges. 

Robert Morgan, At torney General, and Millard R. Rich, 
Jr., Assistant At torney General, for  the State  of Nor th  Carolina. 

HUSKINS, Justice. 

[I-31 Failure to nonsuit constitutes defendants' first assign- 
ment of error. Motion to nonsuit requires the trial judge to con- 
sider the evidence in the light most favorable to the State, take 
i t  as true, and give the State the benefit of every reasonable 
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inference to be drawn therefrom. State v. Vincent, 278 N.C. 63, 
178 S.E. 2d 608 (1971). "Regardless of whether the evidence is 
direct, circumstantial, or both, if there is evidence from which 
a jury could find that the offense charged has been committed 
and that defendant committed it, the motion to nonsuit should 
be overruled." State v. Goines, 273 N.C. 509, 160 S.E. 2d 469 
(1968). When considering such motion the court is not con- 
cerned with the weight of the testimony but only with its suffi- 
ciency to carry the case to the jury and sustain the indictment. 
State v. Primes, 275 N.C. 61, 165 S.E. 2d 225 (1969). When 
tested by these principles there is abundant evidence to carry 
the cases against both defendants to the jury. The motions for 
compulsory nonsuit were properly denied. 

[4] Defendants' motions to set aside the verdict and for a new 
trial are merely formal and require no discussion. Such motions 
are addressed to the discretion of the trial court and refusal 
to grant them is not reviewable. State v. Reddick, 222 N.C. 
520, 23 S.E. 2d 909 (1943) ; State v. Downey, 253 N.C. 348, 
117 S.E. 2d 39 (1960). These motions were properly denied. 

Finally, defendants moved in arrest of judgment and assign 
as error the denial of their motions. 

[S-71 "A motion in arrest of judgment is one made after ver- 
dict and to prevent entry of judgment, and is based upon the 
insufficiency of the indictment or some other fatal defect appear- 
ing on the face of the record." State v. McCollum, 216 N.C. 737, 
6 S.E. 2d 503 (1940). Judgment may be arrested when and only 
when some fatal error or defect appears on the face of the rec- 
ord proper. State v. Higgins, 266 N.C. 589, 146 S.E. 2d 681 
(1966). "When based on such defect, the motion may be made a t  
any time, even in the Supreme Court on appeal; and, in the 
absence of such motion, the Court ex mero rnotu will examine 
the record proper for such defect." State v. Kirby, 276 N.C. 123, 
171 S.E. 2d 416 (1970). But review is ordinarily limited to the 
question of whether error of law appears on the face of the 
record and whether the judgment is regular in form. State v. 
Mallo~y, 266 N.C. 31, 145 S.E. 2d 335 (1965). When error does 
not appear on the face of the record proper the judgment will 
be affirmed. Seibold v. Kinston, 268 N.C. 615, 151 S.E. '2d 654 
(1966). "The record proper in any action includes only those 
essential proceedings which are made of record by the law 
itself, and as such are self-preserving. . . . The evidence in a 
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case is no part of the record proper. . . . In consequence, de- 
fects which appear only by the aid of evidence cannot be the 
subject of a motion in arrest of judgment." State v. Gaston, 236 
N.C. 499, 73 S.E. 2d 311 (1952). 

When the foregoing rules regulating practice and pro- 
cedure in criminal actions are applied to the record on this 
appeal, it is evident the motions in arrest of judgment were 
properly denied. An examination of the record proper reveals 
no error. The judgments must therefore be sustained. State v. 
High, 279 N.C. 487, 183 S.E. 2d 633 (1971). 

No error. 

ROBERT ALLEN PERSON v. J O E  W. GARRETT, COMMISSIONER 
OF MOTOR VEHICLES 

No. 121 

(Filed 15 December 1971) 

1. Automobiles 2- revocation of license -two convictions of reckless 
driving within a 12-month period 

The s tatute  authorizing the mandatory revocation of a driver's 
license upon two convictions of reckless driving within a twelve-month 
period was not repealed by the subsequently enacted statute authoriz- 
ing the discretionary suspension of a driver's license upon one or  more 
convictions of reckless driving and one or  more convictions of speeding 
in excess of 55 mph and not more than 75 mph, within a twelve-month 
period. G.S. 20-16(a) (9);  G.S. 20-17(6). 

2. Statutes § 5- statutory construction 
The intent of the legislature controls the interpretation of a 

statute. 

3. Statutes 3 5- statutory construction - enactment of another s tatute  
on same subject 

A statute  is not deemed to be repealed merely by the enactment of 
another s tatute  on the  same subject; the later s ta tute  on the same 
subject does not repeal the earlier if both can stand, o r  where they 
a r e  cumulative, and the court will give effect to  statutes covering the 
same subject matter  where they a r e  not absoluteIy irreconcilable and 
when no purpose of repeal is  clearly indicated. 

4. Statutes  5- repeal by implication 
Repeal of statutes by implication is not favored in this jurisdiction. 
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5. Statutes § 5- statutory construction 
The language of the statute will be interpreted to avoid absurd 

consequences. 

APPEAL by plaintiff from Hobgood, J., 12 July 1971 Crimi- 
nal Session of WAKE Superior Court. 

The facts pertinent to decision of this appeal are, in sub- 
stance, as follows: 

Prior to the events hereinafter set forth, the North Caro- 
lina Department of Motor Vehicles issued to plaintiff a valid 
vehicle operator's license. Prior to 16 June 1971, plaintiff was 
charged and convicted on two different occasions with operat- 
ing a motor vehicle in a careless and reckless manner, which 
offenses occurred within a twelve months period of time. By 
letter dated 7 June 1971, the North Carolina Department of 
Motor Vehicles notified plaintiff that his operator's license 
was to be revoked for one year, beginning a t  midnight, 16 June 
1971, because of the two convictions, pursuant to G.S. 20-17 (6). 

Plaintiff brought this action on 8 June 1971 to restrain 
the Department from revoking his operator's license on the 
ground that the Department was without power to make such 
revocation. 

The trial judge, sitting without a jury, heard the case on 
an agreed statement of facts, entered conclusions of law, and 
adjudged that the order of the Commissioner of Motor Vehicles 
revoking the driving privileges of plaintiff be affirmed. Plain- 
tiff appealed. 

This case is before this Court pursuant to our general refer- 
ral order effective 1 August 1970. 

Davis & Stzcrges, by Charles M. Davis, for plaintiff. 

Attorney General Morgan, Assistant Attorney General Mel- 
vin and Assistant Attomey General Ray for defendant. 

BRANCH, Justice. 

[I] The sole question presented by this appeal is whether the 
enactment of G.S. 20-16 (a) (9) repealed G.S. 20-17 (6). We 
quote pertinent portions of G.S. 20-17 and G.S. 20-16: 

3 20-17. Mandatory revocation of license by Depart- 
ment.-The Department shall forthwith revoke the license 
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of any operator or chauffeur upon receiving a record of 
such operator's or chauffeur's conviction for any of the 
following offenses when such conviction has become final: 

(6) Conviction, or forfeiture of bail not vacated, upon 
two charges of reckless driving committed within a period 
of twelve months. 

5 20-16. Authority of Department to suspend license.- 
(a)  The Department shall have authority to suspend the 
license of any operator or chauffeur with or without pre- 
liminary hearing upon a showing by its records or other 
satisfactory evidence that  the licensee : 

(9) Has, within a period of twelve (12) months, been 
convicted of two or more charges of speeding in excess of 
fifty-five (55) and not more than seventy-five (75) miles 
per hour, or of one or more charges of reckless driving 
and one or more charges of speeding in excess of fifty-five 
(55) and not more than seventy-five (75) miles per hour; 

The portion of G.S. 20-16 which defendant contends re- 
pealed G.S. 20-17(6) was enacted by the General Assembly of 
1947 as  a portion of Chapter 1067 entitled "An Act to make the 
streets and highways of North Carolina safe for pedestrians and 
the motoring public." In its statement of intent, 5 1 (d) of that  
chapter, the General Assembly stated : 

To guarantee to motorists and pedestrians the safe use 
of the streets and highways of the State is the purpose of 
the General Assembly in enacting this Act. 

[2-51 Decision in this case is controlled by certain rules of 
statutory construction, viz : The intent of the legislature con- 
trols the interpretation of a statute. State Highway Commission 
v. Hemphill, 269 N.C. 535, 153 S.E. 2d 22; Shue v. Scheidt, 252 
N.C. 561, 114 S.E. 2d 237. A statute is not deemed to be re- 
pealed merely by the enactment of another statute on the same 
subject. The later statute on the same subject does not repeal 
the earlier if both can stand, or where they are cumulative, and 
the court will give effect to statutes covering the same subject 
matter where they are not absolutely irreconcilable and when 
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no purpose of repeal is clearly indicated. 82 C.J.S., Statutes, 
8 292, p. 497. Repeal of statutes by implication is not favored 
in this jurisdiction. State v.  Hockaday, 265 N.C. 688, 144 S.E. 
2d 867; State v. Lance, 244 N.C. 455, 94 S.E. 2d 335. The lan- 
guage of the statute will be interpreted to avoid absurb conse- 
quences. Hobbs v.  Moore County, 267 N.C. 665, 149 S.E. 2d 1 ;  
State v. Burell, 256 N.C. 288, 123 S.E. 2d 795. 

Here, i t  should be noted that the portion of Chapter 1067 
of the 1947 Session Laws which defendant contends repealed 
G.S. 20-17(6) in fact amended G.S. 20-16, the permissive stat- 
ute allowing suspension of operator's license by the Depart- 
ment of Motor Vehicles for certain causes. G.S. 20-16(a) (9) 
neither amends nor refers to G.S. 20-17, which is the statute 
providing for the mandatory revocation of operator's license 
by the Department of Motor Vehicles for states causes. 

The provisions contained in G.S. 20-17(6) were enacted 
by the General Assembly of 1935 and today remain in the Gen- 
eral Statutes as originally enacted. It would be more than pass- 
ing strange for the legislature to allow this section to remain 
in the General Statutes for a period of twenty-four years if the 
legislature had intended to repeal it. Further, reckless driving 
is one of the more serious motor vehicle violations, and i t  would 
strain one's credulity to conclude that the legislature, by im- 
plication, intended to repeal the provision of G.S. 20-17(6) re- 
quiring mandatory revocation for conviction of two offenses 
of reckless driving within a period of twelve months by the 
vehicle of legislation which sought to guarantee safety on the 
streets and highways. Such interpretation produces an absurd 
result. 

We concede that the two statutes relate to some of the same 
subject matter; however, such subject matter is merely cumula- 
tive. We cannot find a clear indication of intent to repeal G.S. 
20-17 (6) in any of the provisions of G.S. 20-16 (a)  (9).  

The judgment entered by the trial judge is 

Affirmed. 
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STATE O F  NORTH CAROLINA v. PHILLIP LANCE BENNETT 

No. 117 

(Filed 15 December 1971) 

1. Narcotics § 2- sale of narcotics -indictment - name of purchaser 
An indictment charging the sale of narcotics must allege the 

name of the purchaser, or that his name is unknown. 

2. Narcotics § 1- unlawful possession of narcotics - allegation of time 
and place 

Time and place are not essential elements of the offense of un- 
lawful possession of narcotics; i t  is sufficient that  the county of the 
offense be named in order to establish the jurisdiction of the court. 

ON certiorari to review the decision of the Court of Ap- 
peals, reported in 12 N.C. App. 42, 182 S.E. 2d 29, which found 
no error in defendant's trial before Parker, J., 14 January 1971 
Session of NEW HANOVER. 

Defendant was tried upon a bill of indictment, which 
charged that  on 17 June 1970 in New Hanover County (1) he 
"unlawfully, wilfully and feloniously did possess a quantity of 
Narcotic Drugs, to-wit : Two (2) Tablets of Lysergic Acid Die- 
thylamide (commonly known as LSD). . . ."; and (2) he "un- 
lawfully and wilfully and feloniously did sell a quantity of 
Narcotic Drugs, to-wit : Two (2) Tablets of Lysergic Acid Die- 
thylamide (commonly known as  LSD), contrary to the form of 
the Statute. . . . 9 ,  

The evidence for the State tended to show: On 17 June 
1970, in the Town of CaroIina Beach a t  a corner on Cape Fear 
Avenue adjacent to the Beachcomber, defendant had in his pos- 
session two tablets of LSD, which he sold to F. L. McKinney, 
an SBI undercover agent, for  seven dollars. 

Defendant offered no evidence. 

The jury's verdict was guilty as charged upon each count. 
Upon the return of the verdict defendant moved in arrest of 
judgment "for insufficiency of the indictments." Judge Parker 
overruled the motions. On the count charging possession of nar- 
cotics he imposed a sentence of 4-5 years. On the count charg- 
ing the sale of narcotics he imposed an identical, consecutive 
sentence, which he suspended for  five years upon stated condi- 
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tions. Defendant appealed to the Court of Appeals, which found 
no error in the trial. We allowed certiorari. 

Attorney General Morgan; Associate Attorney Ricks for 
the State. 

Harold P. Laing for defendant appellant. 

SHARP, Justice. 

[I] Defendant brings forward five assignments of error. Only 
the fifth merits discussion. It raises the question whether the 
second count in the bill of indictment states facts sufficient 
to charge defendant with the commission of a crime. Specifi- 
cally, the inquiry is: In a count charging the sale of narcotics 
must the indictment allege the name of the purchaser? 

The rule is stated in State v. Bissette, 250 N.C. 514, 517-18, 
108 S.E. 2d 858, 861: "Where a sale is prohibited, i t  is neces- 
sary, for a conviction, to allege in the bill of indictment the 
name of the person to whom the sale was made or that his name 
is unknown, unless some statute eliminates that requirement. 
The proof must, of course, conform to the allegations and estab- 
lish a sale to the named person or that the purchaser was in 
fact unknown." (Emphasis added.) 

In  1913, by N. C. Sess. Laws, Ch. 44, 5 6, the General As- 
sembly provided that in indictments charging the unlawful sale 
of intoxicating liquors it should not be necessary to allege a sale 
to a particular person. This enactment, duplicated in N. C. Sess. 
Laws, Ch. 1, § 16 (1923), was later codified as G.S. 18-17. 
(Effective October 1, 1971, G.S. 18-17 was repealed by N. C. 
Sess. Laws, Ch. 872, 5 3 (1971).) Prior to the 1913 Act this 
Court had consistently held that in an indictment for selling 
spirituous liquors it was necessary to aver that the sale was 
made to some particular person or persons, or to some person 
or persons unknown. State v. Blythe, 18 N.C. 199; State v. 
Faucett, 20 N.C. 239; State v. Stamey, 71 N.C. 202; State v. 
Pickens, 79 N.C. 652; State v. Tisdale, 145 N.C. 422, 58 S.E. 
998; State v. Dowdy, 145 N.C. 432, 58 S.E. 1002. See also State 
v. Stokes, 274 N.C. 409, 163 S.E. 2d 770; State v. McKoy, 265 
N.C. 380, 144 S.E. 2d 46. 

G.S. 90-88 (1965), the statute under which defendant 
stands indicted, makes i t  unlawful, inter alia, for any person to 
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possess or sell any narcotic, except as authorized by the Uni- 
form Narcotic Drug Act of 1935, G.S. 90-86 to -113.7. The Act 
contains no modification of the common-law requirement that the 
name of the person, to whom the accused allegedly sold nar- 
cotics unlawfully, be stated in the indictment when it is known. 
Therefore, the second count in the indictment upon which de- 
fendant was tried fails to state facts sufficient to sustain his 
conviction. His motion to quash should have been allowed, and 
the judgment pronounced thereon must be arrested. We note 
that the Uniform Narcotic Drug Act of 1935 was rewritten as 
the North Carolina Controlled Substances Act by N. C. Sess. 
Laws, Ch. 919 (1971), to become effective 1 January 1972. 

[2] As to the first count, which charges defendant with the 
unlawful possession of narcotics, time and place are not essential 
elements of the offense. The jurisdiction of the court was estab- 
lished by the averment that the crime occurred in New Han- 
over County. "[Alfter jurisdiction was established, the place 
of the crime became immaterial. The indictment charged the 
offense in a plain, intelligible and explicit manner, and con- 
tained averments sufficient to enable the court to proceed to 
judgment and thus bar a subsequent prosecution for the same 
offense." State v .  Rogers, 273 N.C. 208, 211, 159 S.E. 2d 525, 
528. In defendant's conviction upon the charge of possession 
of narcotics we find no error, and the judgment on that count 
is affirmed. 

As to the second count of the bill charging the unlawful sale 
of narcotics, the judgment based thereon is arrested. 

The decision of the Court of Appeals is 

Affirmed in part;  

Reversed in part. 
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STATE OF NORTH CAROLINA v. TED FLOYD PAYNE, JR. 

No. 41 

(Filed 15 December 1971) 

1. Criminal Law $8 162, 173- objection after previous consent 
Where defense counsel stated that he had no objection to the 

reporter reading a witness' testimony to the jury after the jury re- 
turned to the courtroom for clarification of the witness' testimony, 
objection thereto interposed by defendant after the testimony had been 
read and the jury had resumed its deliberations came too late. 

2. Criminal Law 9 173- invited error 
Invited error is  not ground for s new trial. 

APPEAL by defendant from decision of the North Carolina 
Court of Appeals reported in 11 N.C. App. 101 finding no 
error in the trial, verdict of guilty, and judgment against the 
defendant entered in the Superior Court of MADISON County, 
upon a charge of operating a motor vehicle on a public highway 
while under the influence of intoxicating liquor. 

There was a dissent filed to the decision of the Court of 
Appeals which gave the defendant the right to this appeal. 

After the appeal was docketed here, the defendant filed 
an addendum to the record, to which the solicitor agreed, add- 
ing Assignments of Error Nos. 79 and 80. 

Robert Morgan, At torney General, by  Wil l iam W .  Melvin, 
Assistant At torney General, and T .  Buie Costen, Assistant Attor- 
ney  General, for  the State. 

Swa in  and Fowler, attorneys, by  Robert S .  Swa in  for  de- 
f endant appellant. 

HIGGINS, Justice. 

The evidence is accurately stated and discussed in the opin- 
ions filed in the Court of Appeals. We agree with the evalua- 
tion of the evidence stated in the majority opinion. The objections 
to the trial discussed in the dissenting opinion do not appear to 
us to be of sufficient moment to ha.ve had any influence what- 
ever on the outcome of the trial. However, the addendum to the 
record, by Assignment of Error No. 79, presents a question not 
raised in the Court of Appeals. We quote here the full text of 
the assignment : 
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"The Court committed error in allowing the re-intro- 
duction of State's evidence after the Jury retired to de- 
liberate as follows : 

(After retiring the Jury returned to the Court for 
further instruction.) 

THE FOREMAN: We would like to know, when the 
patrolman saw that man, if there was just him in the 
car when he first caught up with him. We would like for 
that part to be read back to us, or either ask Mr. Bum- 
garner to take the stand-when he met the man, first met 
him and turned around. 

THE COURT inquired of counsel if there was any ob- 
jection to reading the tape back to the Jury. The Solicitor 
and Defense Counsel stated that they did not object. The 
pertinent portion of the tape was played back to the Jury. 
After the Jury retired, counsel for the Defendant stated 
to the Court that the Defendant excepted to the inquiry 
being made in the presence of the Jury and that he ob- 
jected to the re-introduction of this evidence." 

[I] The jury returned for clarification of the patrolman's evi- 
dence. The court made inquiry whether there was objection to 
the reporter reading the testimony. Both the solicitor and de- 
fense counsel each stated he had no objection. After the testi- 
mony was read and the jury returned for further deliberation, 
the defendant entered an objection to the reading of the testi- 
mony and assigned it as Error No. 79. The objection came after 
the previous consent upon which the court had acted. The ob- 
jection came too late. 

[2] Ordinarily one who causes (or we think joins in causing) 
the court to commit error is not in a position to repudiate his 
action and assign it as ground for a new trial. The foregoing 
is not intended as any intimation the court committed error in 
this instance; but to point out the legal bar to the defendant's 
right to raise the question. Invited error is not ground for a 
new trial. Overton v. Overton, 260 N.C. 139, 132 S.E. 2d 349; 
Brittain v. Blankenship, 244 N.C. 518, 94 S.E. 2d 489; Sumner 
v. Sumner, 227 N.C. 610, 44 S.E. 2d 40. 
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Assignment of Error No. 80 involved the refusal of the 
court to set the verdict aside. This assignment is formal and 
does not require discussion. 

The decision of the Court of Appeals in our opinion is cor- 
rect and is 

Affirmed. 

STATE OF NORTH CAROLINA v. MARION EDWARD TART 

No. 20 

(Filed 16 December 1971) 

Criminal Law 1 163- objections to the charge - review of the evidence - 
statement of the contentions 

Objections to the charge in reviewing the evidence and stating the 
contentions of the parties must be made before the jury retires so a s  
to afford the trial judge an opportunity for correction; otherwise 
they are deemed to have been waived and will not be considered on 
appeal. 

APPEAL by defendant from Parker, J., August 1970 Ses- 
sion of SAMPSON Superior Court, transferred for initial appellate 
review by the Supreme Court under general order of July 31, 
1970, entered pursuant to G.S. 7A-31 (b) (4). 

Defendant was indicted, in the form prescribed by G.S. 
15-144, for the murder of Everette Devane on February 28, 
1970, and tried thereon for murder in the second degree or 
manslaughter as the law and the evidence might justify. 

Evidence was offered by the State and by defendant. 

There was plenary evidence that defendant, age 29, shot 
Everette Devane, age 22, with a .22 pistol, and thereby inflicted 
a bullet wound which proximately caused Everette's death. 

Uncontradicted evidence tends to show the following: The 
shooting occurred on February 28, 1970, a t  approximately 9 :30 
p.m. in the yard of Tart's Paradise, which was owned and oper- 
ated by defendant. A pool room, a dance hall and a bar com- 
prised the front portion of the building. Defendant lived in the 
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back portion. Prior to the shooting, Everette had been in the 
pool room portion of Tart's Paradise; his brother, Bobby De- 
vane, age 20, had been in the dance hall portion. On two occa- 
sions, when Everette had become troublesome and unruly, Bobby 
went to the pool room and took Everette outside the building. 
After the second removal of Everette by Bobby, defendant step- 
ped from the pool room door into the yard. As to what happened 
thereafter, the State's evidence and version and the evidence 
and version of defendant are in sharp conflict. 

The State's version: Bobby and Everette were standing 
"twenty feet or more" from the door when six shots were fired 
by defendant, five of which struck Everette. Everette did not 
advance on defendant. Defendant was enraged because Everette 
had not completely left defendant's outside premises as defend- 
ant had demanded. 

Defendant's version: He was standing about two feet from 
the door. Bobby and Everette were about ten to fifteen feet 
from him a t  the corner of the building. Everette pushed Bobby 
aside; and, with a knife in his hand, started toward defend- 
ant. Defendant first shot into the ground but Everette kept 
coming. As Everette approached, defendant fired successive 
shots. The first shots were directed toward lower portions of 
Everette's body. Everette was within three or four feet of de- 
fendant when the last and fatal shot was fired. 

There was conflicting evidence as to whether Everette had 
a knife in his hand when the shooting occurred. 

Defendant's evidence included testimony to the effect that 
inside the pool room Everette had a knife described only as 
having a "black rough handle"; also, testimony that a knife 
described only as a pocket knife was found in the yard after 
the shooting occurred. 

A deputy sheriff testified that he saw several small 
splotches of blood twenty-two feet from the door and more blood 
thirty-two feet from the door. An employee of defendant testi- 
fied that she saw spots of blood, "the closest one" being "about 
four feet from the cement walk as you come out of the door." 

Review of other conflicts in the evidence is deemed un- 
necessary. 
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The jury returned a verdict of guilty of manslaughter. 
Thereupon, the court pronounced judgment that defendant be 
confined in the State's prison for a term of not less than seven 
nor more than ten years. 

Attorney General Morgan and Deputy Attorney General 
Moody for the State. 

Joseph B. Chambliss for defendant appellant. 

All of defendant's thirteen assignments of error are directed 
to portions of the court's charge. 

Assignments Nos. 3 and 12 are not discussed in defend- 
ant's brief and therefore are deemed abandoned. 

Assignments Nos. 1 and 2 relate to two brief excerpts from 
the court's review of the evidence offered by defendant. Assign- 
ments Nos. 4, 5, 6, 7 and 8 relate to excerpts from the court's 
review of the State's contentions. Assignments Nos. 9 and 10 
relate to excerpts from the court's review of defendant's con- 
tentions. None of the statements challenged by these assign- 
ments was called to the attention of the trial judge. Seemingly, 
a t  trial, defendant's counsel did not consider defendant was 
prejudiced thereby. 

"[Ilt is the general rule that objections to the charge in 
reviewing the evidence and stating the contentions of the parties 
must be made before the jury retires so as to afford the trial 
judge an opportunity for correction; otherwise they are deemed 
to have been waived and will not be considered on appeal." 
State v. Virgil, 276 N.C. 217, 230, 172 S.E. 2d 28, 36 (1970), 
and cases there cited. After careful consideration, we have con- 
cluded that the matters asserted in these assignments are of 
such nature as to call for application of the quoted salutary rule. 

Assignment No. 11 is directed to an isolated instruction 
relating to defendant's right of self-defense. In our view, this 
instruction was not unfavorable to defendant and particular 
discussion thereof is unnecessary. 

Assignment No. 13 is formal. 
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It was the province of the jury to resolve the conflicts in 
the evidence and find the facts. The jury did so and returned 
a verdict adverse to defendant. Finding no error of law, the 
verdict and judgment will not be disturbed. 

No error. 

STATE OF NORTH CAROLINA v. JOHNNY CLYDE ALLISON 

No. 148 

(Filed 15 December 1971) 

Robbery § 5- armed robbery case - instruction on assault with a deadly 
weapon 

Where all of the State's evidence tended to show the armed rob- 
bery of another person of more than $900, and where all of defendant's 
evidence tended to show that  he committed no crime, the trial court 
was not required to charge on the lesser offense of assault with a 
deadly weapon. 

APPEAL by defendant from Bed,  J., 1 March 1971 Special 
Criminal Session of MECKLENBURG, transferred from the Court 
of Appeals for initial appellate review by the Supreme Court 
under its general order of 31 July 1970, entered pursuant to 
G.S. 7A-31 (b) (4).  

Defendant, indicted under G.S. 14-87 (1969) for robbery 
with firearms, was found guilty as charged. As an indigent, he 
appeals a sentence of ten years. 

Evidence for the State tended to show: On 23 October 1970, 
about 4:20 p.m., defendant and another man, went to  the 
office of the Lefler Concrete Block Company in Charlotte and 
told Mr. R. E. BIayton, an employee, that  they wanted a job. 
Blayton talked to them about ten minutes while the owner of 
the business, Mr. George F. Lefler, finished a phone call. When 
Mr. Lefler invited them into his office, both men drew pistols, 
and defendant said, "I ought to kill you damn two; I don't like 
you no how." Lefler asked defendant what he wanted and the 
reply was, " I want your money." Lefler gave him $100.00 from 
his pocket, and defendant took about $872.00 from the cash 
register. Apparently angered because Blayton had only $1.00 
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in his pocket, defendant "addled" him by a blow on the back of 
his head with the pistol. The two intruders then forced Lefler, 
Blayton, and another employee into the restroom and ordered 
them not to come out for five minutes. About two minutes after 
they heard the outer door slam the three men emerged and 
called the police. 

At  the trial both Lefler and Blayton positively identified 
defendant as the man who robbed Lefler and "pistol whipped" 
Blayton. 

Defendant's evidence tended to show that he was not in 
the City of Charlotte on 23 October 1970, and that a t  the time 
Lefler was robbed he was a t  Barbara Scotia College "watching 
the boys and girls swim." 

The judge charged the jury that they might return one 
of two verdicts, guilty as charged in the bill of indictment or 
not guilty. 

Attorney General Morgan; Assistant Attorney General 
Hensey for the State. 

Edmond R. Johnson f o r  defendant appellant. 

Defendant brings forward only one assignment of error, 
that the trial judge erred in failing to submit to the jury the 
issue of defendant's guilt of an assault with a deadly weapon. 
This assignment is frivolous. 

All the evidence for the State tended to show that defend- 
ant, armed with a pistol, threatened the life of Lefler and 
unlawfully took from him cash in excess of $900.00. All of de- 
fendant's evidence tended to show that he committed no crime. 
There was no evidence which would support a verdict of guilty 
of an assault with a deadly weapon, a lesser offense included 
within the crime charged. "The presence of such evidence is the 
determinative factor." State v. Hicks, 241 N.C. 156, 159, 84 
S.E. 2d 545, 547. Accmd, State v. Jacobs, 277 N.C. 151, 176 
S.E. 2d 744; State v. Williams, 275 N.C. 77, 165 S.E. 2d 481. 

In the trial below we find 

No error. 
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LEO BEASLEY v. HARTFORD ACCIDENT AND INDEMNITY 
COMPANY 

No. 56 

(Filed 15 December 1971) 

O N  certiorari to  the Court of Appeals to  review its decision 
reported in 11 N.C. App. 34, 180 S.E. 2d 381 (1971), reversing 
the judgment of Lee, District Court Judge, 26 August 1970 Ses- 
sion of District Court, DURHAM County. 

At  the trial the parties stipulated that  this action presented 
questions of law only and that  the facts essential to  decision 
were not in dispute. Both parties moved for  summary judgment 
under Rule 56, North Carolina Rules of Civil Procedure, and i t  
was stipulated in writing that  the court might render judgment 
based on an  agreed statement of facts, which facts are  fully 
set out in the opinion of the Court of Appeals. On these facts 
the District Court concluded that  the policy issued by Hartford 
was written under the North Carolina Assigned Risk Plan and 
was a n  assigned risk policy within the meaning of G.S. 20- 
279.21 ( f )  (1) and G.S. 20-279.34; that  the policy was in force 
on 20 April 1969, and that  Thomas Brunson, Jr., was an  as- 
signed risk insured under the policy issued by Hartford (No. 
2282153249). The court then denied plaintiff's motion for sum- 
mary judgment and allowed defendant's motion for summary 
judgment. Plaintiff appealed to  the Court of Appeals, and that  
court in a well-reasoned opinion by Judge Morris, concurred in 
by Judges Brock and Vaughn, reversed the judgment of the 
District Court. 

Newsom, Graham, Strayhorn,  Hedrick & Murray, by  E. C. 
Bryson, Jr., and K. Byron  McCoy for defendant appellant. 

C. Horton Poe, Jr., for  plaintiff appellee. 

We allowed certiorari to review the decision of the Court 
of Appeals, but after  further consideration we feel that  the 
decision of the Court of Appeals is correct, and for the reasons 
set out in Judge Morris' opinion i t  should be and is affirmed. 

Affirmed. 
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STATE O F  NORTH CAROLINA v. ESTELLA RICHARDSON 

No. 150 

(Filed 15 December 1971) 

APPEAL by defendant from McLean, J., July 19, 1971, 
Schedule "B" Session of MECKLENBURG Superior Court. 

The defendant, Estella Richardson, was indicted for murder 
in the second degree for killing Sara Mae Green. The indictment 
specifically stated the killing was with malice aforethought, but 
without premeditation and deliberation. The defendant, repre- 
sented by court-appointed counsel, entered a plea of not guilty. 

At the trial the State offered eyewitnesses who testified 
that on June 30, 1970, they were visitors a t  the home of the 
defendant, Estella Richardson, a t  440 North Summit Avenue in 
Charlotte. At about seven o'clock in the evening, Sara Mae Green 
(the deceased) appeared in the yard outside the defendant's 
house. The defendant speaking to Sara Mae Green said, "didn't 
I tell you to stay away from my house . . . don't you believe 
I'll shoot you . . . . " Estella and Rufus Johnson began scuffling 
over a pistol in Estella's possession. When Estella promised not 
to use the pistol he released her. She then addressed Sara Mae, 
"poor bitch, don't you believe I'll shoot you" and Sara Mae 
said, "shoot" and Estella shot Sara Mae. Sara Mae was unarmed. 
Dr. Wood, a qualified pathologist, testified that on June 30, 
1970, Sara Mae Green died as a result of the gunshot wound. 

The defendant testified she had ordered the deceased, Sara 
Mae Green, to stay away from her house. On the day of the 
shooting Sara Mae appeared, stated that she had come to 
"whoop" the defendant. She reached in her bosom (for a 
weapon), then the defendant shot her in self-defense. None of 
the witnesses corroborated the defendant's testimony. 

The jury returned a verdict of guilty of murder in the 
second degree. From the judgment that the defendant be im- 
prisoned for a term of twenty-one years, she appealed. The 
court, finding the defendant to be indigent, entered an order 
permitting her to appeal as a pauper and appointed her trial 
counsel to prosecute her appeal. 
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Robert Morgan, At torney General by  James L. Blackburn, 
Assistant At torney General for  the  State. 

T. 0. Stennet t  for defendant appellant. 

Defense counsel stated he has searched the record and has 
been unable to discover anything properly assignable as error. 
As defense counsel requested, this Court has carefully reviewed 
the record. We find the indictment in proper form, the evidence 
abundantly sufficient to make out a case of murder in the sec- 
ond degree, and the prison sentence within the limits prescribed 
for the offense charged. The defendant's testimony that she 
acted in self-defense in firing the fatal shot is contradicted by all 
other witnesses. 

In the trial and judgment we find 

No error. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 

BALLARD v. HUNTER 
No. 80 PC. 
Case below: 12 N.C. App. 618. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 4 January 1972. 

JARRELL v. SAMSONITE CORP. 
No. 79 PC. 
Case below: 12 N.C. App. 673. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 5 January 1972. 

LUMBER CO. v. SURETY CO. 
No. 83 PC. 
Case below: 12 N.C. App. 641. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 4 January 1972. 

STATE V. BOYETTE 
No. 95 PC. 
Case below: 13 N.C. App. 252. 

Petition for writ of certiorari to North Carolina Court of 
Appeals denied 5 January 1972. 
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STATE OF NORTH CAROLINA v. JOHNNIE FRAZIER 

No. 114 

(Filed 14 January 1972) 

1. Criminal Law 1 28- amnesty defined 
Amnesty is  a n  exercise of the sovereign power by which immunity 

to prosecution is  granted by wiping out the  offense supposed to have 
been committed by a group or  class of persons prior to  their being 
brought to trial. 

2. Criminal Law § 28- pleas in  amnesty - authority of judge and solicitor 
Neither the solicitor nor the judge of the superior court has  

authority under the law of this State  to  g ran t  amnesty. 

3. Criminal Law $5 28, 30- testimony by defendant in  trial of accomplice 
-plea in  amnesty 

The State  was not precluded from prosecuting defendant by the 
fact  that  defendant had testified f o r  the State  in the f i r s t  degree 
murder trial of his alleged accomplice, and defendant's "plea in  am- 
nesty" was properly denied, where defendant, through his attorney, had 
volunteered to testify fo r  the State  because he believed his accomplice 
was going to place the blame for  a killing on him, and there is  nothing 
in the record to  suggest any  promise by the solicitor o r  the private 
prosecutor tha t  defendant would receive any  benefit o r  reward by 
reason of his proposed testimony. 

4. Criminal Law 88 22, 30- trial for  f i rs t  degree murder - solicitor's 
agreement t o  accept guilty plea to second degree murder - repudiation 
of plea by defendant 

There is no merit  to  defendant's contention tha t  the State  violated 
a n  agreement with defendant by placing him on trial fo r  f i rs t  degree 
murder and tha t  he should have been arraigned and tried only for  sec- 
ond degree murder, where the record shows tha t  defendant voluntarily 
testified for  the State in the f i rs t  degree murder trial of his accom- 
plice, tha t  the solicitor thereafter stated to defendant's counsel his wil- 
lingness to accept pleas of guilty of second degree murder, kidnapping 
and armed robbery, t h a t  defendant, upon being f i r s t  arraigned for  kid- 
napping, repudiated a plea of guilty to tha t  charge entered by his 
attorney and requested a jury trial, tha t  defendant's counsel was 
allowed to withdraw and other counsel was appointed to represent him, 
and tha t  defendant subsequently entered pleas of not guilty when ar- 
raigned upon the charges of f i rs t  degree murder, kidnapping and armed 
robbery. 

5. Constitutional Law § 30; Criminal Law 8 135; Homicide 8 31- capital 
crime - single verdict procedure - punishment discretion of jury 

Constitutional rights of a defendant on trial fo r  the capital crime 
of f i rs t  degree murder were not violated by the single verdict procedure 
or  by the fact  tha t  the jury had unbridled discretion to determine 
whether to  impose the death penalty. G.S. 14-17. 
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6. Constitutional Law 9 36; Criminal Law 9 135; Homicide 8 31- death 
penalty - cruel and unusual punishment 

The imposition of the death penalty for murder in the first degree 
does not constitute cruel and unusual punishment. 

7. Criminal Law 9 92- consolidation of charges involving different 
victims 

The trial court did not err  in consolidating for trial charges against 
defendant for the first degree murder of one person and the kidnap- 
ping and armed robbery of another person, where the State contended 
that  the three offenses occurred on the same day and as  a part of a 
single course of action by defendant and his accomplice. 

8. Constitutional Law 9 29; Criminal Law 9 135; Jury 9 7- exclusion of 
jurors who would never return death penalty 

In this prosecution for the capital crime of first degree murder, 
the trial court did not err  in allowing the State's challenges for cause 
to prospective jurors who stated on voir dire that, regardless of the 
evidence, he or she would not consider returning a verdict upon which 
the judge would have to impose a death sentence. 

9. Criminal Law 9 101- trial recesses -failure to instruct jury not to 
discuss case 

While i t  is the better practice for the court, a t  a recess of a trial, 
to instruct the jury that  during such recess they are not to discuss the 
case among themselves or with any other person, no prejudicial error 
is shown in this case by the silence of the record on this point, there 
being no suggestion of any improper conduct by any juror or  of any 
effort by any other person to communicate with a juror, and there be- 
ing nothing in the record to indicate that  defendant requested the court 
so to instruct the jury. 

10. Criminal Law 9 5- refusal of demand for psychiatric examination 
The trial court did not err  in the refusal of defendant's demand, 

following selection and impaneling of the jury, for a psychiatric exami- 
nation prior to the beginning of his trial, where there is nothing else 
in the record that  suggests any contention by the defendant that he 
was not guilty by reason of insanity or that he was mentally in- 
competent to stand trial, and i t  is apparent that the demand for psy- 
chiatric examination was for the sole purpose of delay. 

11. Criminal Law 99 51, 99- ruling that witness is an expert - expression 
of opinion 

The trial court did not express an opinion as  to the credibility of 
two witnesses for the State by ruling in the presence of the jury that  
one was an expert in the field of lifting fingerprints and that  the other 
was an expert in the field of fingerprint comparisons. 

12. Constitutional Law 9 32- dissatisfaction with counsel - refusal to 
appoint another 

Where defendant, an indigent, advised the court a t  the beginning 
of the third day of the trial that he was not satisfied with his attorney, 
the trial court did not err in advising defendant that  he had the 
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r ight  to  conduct his own case without counsel, if he so desired, but that, 
having appointed counsel for  him, the court would not appoint another. 

13. Criminal Law 9 43; Homicide 9 20- photographs of homicide victim's 
body 

I t  was not error  to admit in evidence photographs of the body of a 
homicide victim a s  i t  lay where found, the court carefully instructing 
the jury tha t  such photograph was allowed in evidence f o r  the  sole 
purpose of illustrating the testimony of the witnesses and not a s  sub- 
stantive evidence. 

14. Criminal Law 9 87- allowance of leading questions 
The allowance of leading questions is  within the discretion of the 

trial judge. 

15. Criminal Law 3 60- fingerprints of defendant's accomplice 
There was no error in  the  admission of evidence that  the finger- 

prints of defendant's alleged accomplice, a s  well a s  those of defendant, 
were found in kidnap victim's automobile. 

16. Criminal Law 8 75- admission of in-custody statements 
No r ight  of defendant under the U. S. Constitution was violated 

by the admission of in-custody statements made by defendant where 
the court found upon competent evidence that ,  prior to interrogation, 
defendant was given and understood the full Miranda warning, tha t  
he voluntarily and understandingly made statements without any 
promise, threat,  reward or  hope of reward and that,  af ter  being 
advised of his rights, he waived in writing his right to  counsel a t  
such interrogation and his right to  remain silent. 

17. Criminal Law 3 75- capital case- interrogation without counsel- 
admission of defendant's statements - harmless error 

Even if the court in this capital case erred in  the admission over 
objection of a n  in-custody statement made by defendant without the 
presence of counsel, such error was harmless where defendant, while 
represented by counsel, had testified to  the same facts  a t  the trial of 
his alleged accomplice, since the State  could have introduced the tran- 
script of defendant's testimony a t  the trial of his accomplice if the 
court had sustained the objection to the introduction of the in-custody 
statement. 

18. Criminal Law 8 102- jury argument - reference to  defendant a s  thief 
and robber 

Private prosecutor's reference to  defendant in  his jury argument 
a s  a thief and robber was supported by defendant's own statement ad- 
mitted in evidence. 

19. Homicide 3 12- indictment -homicide in perpetration of felony 
An indictment charging murder in the language of G.S. 15-144 

is  sufficient to support a conviction of f i rs t  degree murder upon proof 
of a murder committed in the perpetration of the felony of robbery, 
notwithstanding the indictment contained no allegation t h a t  the murder 
was committed in the perpetration of a robbery. 
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20. Robbery § 5- armed robbery -failure t o  submit common law robbery 
The evidence in a n  armed robbery prosecution did not require the  

court to  submit to  the jury the lesser included offense of common law 
robbery. 

APPEAL by defendant from McLean, J., at the 13 April 1971 
Session of MECKLENBURG. 

By indictments, proper in form, the defendant was charged 
with : (1) The murder of Carla Jean Underwood; (2) the kid- 
napping of Rose Collins; and (3)  the armed robbery of Rose 
Collins. The contention of the State was that the three offenses 
occurred on the same day and as part of a single course of 
action, upon which the defendant embarked with his companion 
and accomplice James Nathaniel Westbrook. Westbrook was 
tried separately and earlier for the murder of Miss Underwood. 
His conviction and sentence to death was affirmed in State v. 
Westbrook, 279 N.C. 18, 181 S.E. 2d 572. 

The three charges against the present defendant were con- 
solidated for trial. The defendant entered a plea of not guilty 
to each charge. The jury found him guilty of armed robbery, 
guilty of kidnapping and guilty of murder in the first degree, 
making no recommendation that the punishment for such mur- 
der be imprisonment for life. Pursuant to the verdicts, the court 
sentenced the defendant to imprisonment for 30 years upon the 
charge of robbery and to imprisonment for life upon the charge 
of kidnapping, this sentence to commence a t  the expiration of 
the sentence for armed robbery, and sentenced him to death 
upon the charge of murder. 

Pre-Trial Hearing On Plea I n  Amnesty And Motion To Suppress 

Prior to trial, the defendant filed a plea in amnesty on 
the ground that he testified for the State during the trial of 
Westbrook. He also, prior to trial, filed a motion to suppress 
evidence of in-custody statements made by him to interrogating 
police officers. Prior to trial, the court conducted a full hearing 
upon the plea and the motion, at  which the State offered the 
testimony of the police officers, who were cross-examined by 
the defendant. At that hearing, the defendant testified in his 
own behalf and also called as his witnesses, among others, the 
former solicitor and the attorney employed as private prosecutor 
in the trial of Westbrook, who also appeared in that capacity 
in the trial of this defendant. 
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At that pre-trial hearing, the police officers, called as wit- 
nesses by the State, testified that, having been assigned to inves- 
tigate the kidnapping of Mrs. Collins, they interrogated the 
defendant while he was under arrest in Cabarrus County upon 
an entirely separate charge of armed robbery alleged to have 
been committed there. The officers testified that, having first 
told the defendant they wished to talk to him about kidnapping, 
robbery and murder, which they told him was punishable by 
death, they read to the defendant the full Miranda warning, 
specifying in their testimony all of the elements of that warning. 
Thereupon, the defendant signed a written waiver of his right 
to remain silent and of his right to counsel during the interview, 
the waiver having been read to him prior to his signing it. 
The defendant was then 22 years of age and had completed the 
11th grade in high school. 

At the pre-trial hearing, the officers further testified that, 
four days prior to this interrogation, a bullet had been removed 
from the defendant's leg and the officers had received from the 
State Bureau of Investigation laboratory a report to the effect 
that this bullet had been fired from the same weapon used to 
fire the bullets removed from the body of Miss Underwood. 
The officers then testified that the defendant gave them a state- 
ment as to his activities in company with Westbrook on the 
day in question, which statement was reduced to writing and 
signed by the defendant. Following this statement, the warrants 
charging the three offenses were served on the defendant. The 
next day he directed and accompanied the officers on a tour of 
the route followed by him and Westbrook during the events re- 
counted in his statement. This led to the place where Mrs. 
Collins was left by her assailants, bound and blindfolded, in a 
wooded area outside the city, and to another wooded place a t  
which the body of Miss Underwood was discovered. 

At  this pre-trial hearing, the defendant testified that he 
signed the waiver of his right to remain silent and of his right 
to counsel after the officers had advised him of his rights, which 
he told the officers he understood, and that his statement was 
made freely and voluntarily. 

At the pre-trial hearing, the former solicitor and the coun- 
sel for the private prosecution a t  the trial of Westbrook, called 
as witnesses for the defendant, testified that the defendant's 
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then attorney approached them and informed them that the 
defendant wanted to testify a t  the trial of Westbrook, then 
in progress. After they conferred with Frazier, in the presence 
of his then counsel and his parents, they called Frazier as a 
witness for the State in the Westbrook trial and he testified. 

Frazier was then recalled to the stand a t  the pre-trial hear- 
ing. He testified that his testimony in the trial of Westbrook 
was as the result of the advice of his then counsel; that the 
solicitor, in the conference preceding his testimony in the West- 
brook case, told him that if he took the stand he was to tell 
the truth, which he did; and that: "The testimony I gave in 
that trial was given freely and voluntarily. Mr. Stack [Frazier's 
then counsel] convinced me to testify. * * * I told the truth 
according to the statement I made." 

At the conclusion of the pre-trial hearing, the court en- 
tered its order denying the motion to suppress and denying the 
plea in amnesty. The order contained full findings of fact, in- 
cluding findings that:  Prior to the making of the statement 
to the interrogating officers, the defendant, having been advised 
of his rights, signed a written waiver of his right to counsel a t  
the interrogation and of his right to make no statement; his 
statement to the interrogating officers was made freely, under- 
standingly and voluntarily, without any promise, threat, reward 
or hope of reward; Mr. Warren Stack, counsel for Frazier a t  
the time of the Westbrook trial, approached the solicitor during 
that trial and told him the defendant desired to testify therein 
on behalf of the State; a t  a conference arranged by the defend- 
ant's then counsel the defendant so advised the solicitor; the 
defendant's testimony a t  the trial of Westbrook was freely, vol- 
untarily, knowingly and understandingly given, no promises or 
threats were made to the defendant by the solicitor or by the pri- 
vate prosecution counsel and no reward or hope of reward was 
given or held out to the defendant for his testimony; when the 
defendant was called to the stand as a witness in the trial of 
Westbrook, he was advised of his rights by his then counsel and 
by the presiding judge; and that the State was not put to an 
election of either prosecuting the defendant or receiving his 
testimony in the trial of Westbrook. The court thereupon denied 
the motion to suppress the evidence and the plea in amnesty. 
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T h e  Tr ia l ;  Evidence A s  T o  Kidnapping A n d  Robbery  
Of Mrs. Collins 

Mrs. Rose Collins testified that a t  10:30 a.m. on 18 June 
1970 she drove her Volkswagen into the parking area of the 
Tryon Mall Shopping Center in the City of Charlotte. As she 
was getting out of the vehicle, two Negro men seized her and 
stuck a pistol in her ribs, telling her to be quiet or they would 
kill her. She pretended to faint. Thereupon, the men picked her 
up, put her on the floor of the back seat of her car, covered her 
head so that she could not see them, and drove the car out of 
the city into a wooded area near Highway 49. There, they took 
from her $5.00, her watch, her wedding ring and other articles. 
They removed her from the car, threw her, blindfolded, to the 
ground on top of a baby crib mattress which they had also taken 
from her car, tied her hands and feet, told her they were leaving 
an armed guard who would kill her if she moved and drove 
away in her automobile, leaving her lying in the woods, blind- 
folded and bound. 

Finding that she was alone, Mrs. Collins managed to get 
to her feet, remove the blindfold and, hopping and falling, make 
her way slowly through the woods to the highway. While in 
the edge of the woods, she noted a foreign-make car, or station 
wagon, go down the dirt road into the woods to the clearing 
where she had been left and return almost immediately a t  a 
high rate of speed. She could not determine how many persons 
were in i t  or whether they were white or Negro. With a broken 
glass bottle she managed to cut the tape binding her feet and 
then made her way up an embankment to the highway. She 
was picked up by a passing motorist and carried to the city. 
Returning, thereafter, with police officers to the clearing in 
the woods, where she had been left by her assailants, she found 
her Volkswagen parked there. 

Having been blindfolded by her assailants, Mrs. Collins 
was not able to identify the defendant as one of them, but testi- 
fied that she could see their hands and both were Negroes, one 
with darker skin than the other. Both of her assailants partici- 
pated in taking her out of the car, tying her hands and feet 
and putting a gag in her mouth. She knows of no occasion when 
either this defendant or Westbrook had been in her vehicle prior 
to this occurrence. Frazier is "a medium to dark skinned Negro," 
Westbrook darker. 
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It was approximately 3 p.m. when Mrs. Collins was picked 
up on the highway by the passing motorist. Her hands were 
still bound behind her back with friction tape fastened so tight- 
ly as to cut down into her flesh. She was also suffering from 
scratches, bruises, insect bites and poison ivy. 

The place where Mrs. Collins was left by her assailants is 
reached by a little dirt road running down into and out of the 
woods in the form of a horseshoe. The officers who accompanied 
Mrs. Collins back to this place found there her Volkswagen, her 
opened pocketbook, its scattered contents, the crib mattress and 
her shoes. 

Fingerprints and a palm print, lifted by an expert from 
the interior of Mrs. Collins' Volkswagen, were identified by a 
fingerprint expert as identical with fingerprints and palm 
print taken from the defendant Frazier. Fingerprints, identi- 
fied by an expert as those of James Nathaniel Westbrook, were 
also lifted from the interior of the Collins vehicle. 

The Trial; Evidence As T o  Murder Of Miss Underwood 

Carla Jean Underwood, 17 years of age, was last seen alive 
by her mother a t  her home on the morning of 18 June 1970. At 
approximately 3:45 p.m. that day, her mother learned she had 
disappeared. At  approximately 5 p.m. that day, her mother 
identified a burned Ope1 Cadet station wagon, which Miss Un- 
derwood used to travel to and from work and which employees 
of the City Fire Department had found burning on Cates Street 
in the City of Charlotte a t  approximately 3 :45 o'clock that after- 
noon. An investigator of the City Fire Department observed an  
odor of gasoline in the vehicle not attributable to leakage from 
the gasoline tank or the motor. A small bottle nearby gave off 
a similar odor. Miss Underwood's father, the registered owner 
of the vehicle, had not given this defendant or Westbrook per- 
mission to drive the vehicle or use i t  in any way. He had never 
seen either of them prior to that date. 

On 21 June, a body, stipulated to be that of Miss Under- 
wood, was found in a clump of trees near the parking lot of the 
Celanese Corporation. The body, clothed, was partially covered 
with an old piece of carpet and two pieces of plywood. The 
clothing and jewelry were identified as those of Miss Under- 
wood. There were five bullet wounds in the abdomen, one bullet 
having passed completely through the body. The other four 
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were removed from the body in the course of an autopsy. Fas- 
tened to the left breast of the dress was a Belk's Department 
Store name plate bearing the name "Underwood." The dress 
was "bunched up under the arms" of the deceased and one leg 
hung in the fork of a bush. Properly identified photographs of 
the body, as i t  lay where found, disclosed that  the face was 
mutilated by decomposition and maggots beyond recognition. In 
the opinion of the medical expert who performed the autopsy, 
the cause of death was the five bullet wounds in the abdomen 
and the date of death was 18 June, the date of Miss Under- 
wood's disappearance. 

In the opinion of witness Pearce, Special Agent of the State 
Bureau of Investigation, stipulated to be an expert in the field 
of firearms identification, the bullet removed from the front 
portion of the left thigh of the defendant Frazier, a s  above 
stated, was fired from the same weapon as were the bullets 
removed from the body of Miss Underwood, the weapon being 
a .22 caliber pistol. 

Frazier's Statement 

The defendant, Frazier, testified a t  the trial of Westbrook 
"with no substantial deviations" from the statement made by 
him to the interrogating officers under the above mentioned 
circumstances. That statement, admitted in evidence pursuant 
to the court's ruling a t  the pre-trial hearing of the motion to 
suppress, was to the following effect: 

Frazier spent the night of 17 June with Westbrook. On the 
morning of the 18th, they walked to the K-Mart on North Tryon 
Street. After remaining there about an hour they went to the 
Woolco Shopping Center. They were "looking for a car." Observ- 
ing a white Volkswagen parking, they went to i t  and Westbrook 
"put a gun on" the driver. She fell as if she had fainted. They 
took a baby crib out of the car and put the woman into the back 
seat portion with a spread over her. Westbrook got in the back 
seat with her and Frazier drove the car out of the parking lot, 
out of the city and onto Highway 49. Turning off onto a dirt 
road, they stopped "in a little field next to some woods." Taking 
the woman out of the car, they put her down on a mattress and 
left her bound and blindfolded, telling her that  they were leaving 
a man to watch her and that  he had a gun and would shoot her 
if she moved. Westbrook took a ring from the woman and they 
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also got "a few dollars." They left in the woman's car, Frazier 
driving, and returned to the city. 

Arriving a t  the South-Park Shopping Center, Frazier 
stopped the car and Westbrook got out, saying, "I think I have 
got one. Come around on the other side." Frazier looked back 
and saw a girl get into a light colored, small station wagon. 
Westbrook ran up to her and got into the car. Frazier heard one 
shot and thereafter did not see the girl. Westbrook backed the 
car out and signalled for Frazier to follow him, which Frazier 
did. He followed Westbrook into the driveway "of the big build- 
ing and down a road to where some construction equipment, 
tractors and things, were parked." Frazier then got into the 
front seat of the station wagon. The girl was lying across the 
seat. Frazier lifted her head and laid her across his lap. She 
was "trying to say something." Then Westbrook shot her four 
more times and one of those bullets struck Frazier in the leg. 
Westbrook then dragged the girl out of the car and down to the 
place where her body was found, placing a piece of wood over 
her. They then drove away and left the girl's body there. 

Following this, Frazier and Westbrook went back to the 
place where they had left the first woman [Mrs. Collins] bound 
and lying in the woods. Finding she was not there, they aban- 
doned her Volkswagen and returned to the city in the station 
wagon. They went to Frazier's house. Two or three hours later, 
Westbrook returned in the station wagon, saying that they must 
burn i t  because his fingerprints were all over it. Thereupon, they 
drove the station wagon to the place where i t  was ultimately 
located by the Fire Department, set i t  on fire and left it. 

The defendant offered no evidence at  his trial. 

Hearing On Motions After The Verdict 

Following the verdict and prior to the entry of judgment, 
the defendant moved to set aside the verdict on the murder 
charge and for the entry of an order requiring the solicitor to 
arraign the defendant on the charge of second degree murder 
in accordance with an  alleged agreement by the solicitor with 
the defendant so to do. This motion was heard before McLean, 
J., on 23 April 1971. Witnesses then called by the defendant 
included the solicitor, Mr. Allen Bailey, counsel for the private 
prosecution, Mr. Warren Stack, who was counsel for the defend- 
ant Frazier until he was relieved of that responsibility by order 
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of the court subsequent to the trial of Westbrook and prior to 
the trial of Frazier, Mr. Ernest Delaney, who represented West- 
brook a t  his trial, the defendant Frazier, his mother and his 
father. At the request of the defendant, Judge McLean also 
dictated for the record his own recollection of discussions with 
the court by Mr. Stack and the solicitor prior to Frazier's ar- 
raignment. 

The record of the hearing upon this motion, which is made 
a part of the record on this appeal, discloses that, in a confer- 
ence with the court by Mr. Stack and the solicitor, the court 
was advised that Mr. Stack believed his client would tender 
pleas of guilty of second degree murder, kidnapping and armed 
robbery and the court was also advised that such pleas would be 
acceptable to the State. In order to determine whether such pleas 
should be accepted by the court, Judge McLean requested and 
was given a transcript of Frazier's testimony a t  the trial of 
Westbrook. 

The transcript of Frazier's testimony at  the Westbrook trial 
was introduced by the defendant a t  the hearing upon his motion 
and constitutes part of the record on this appeal, being desig- 
nated "Defendant's Exhibit 'Y' (Amnesty hearing) ." This tran- 
script was not offered in evidence before the jury a t  the trial 
of this defendant. Examination of i t  reveals that it fully 
supports the testimony at  Frazier's trial by Police Officer Clark 
that there were "no substantial deviations" between Frazier's 
testimony a t  the Westbrook trial and the statement given by 
Frazier to the investigating officers, hereinabove discussed and 
summarized. 

When Frazier was first arraigned on these charges, 9 
March 1971, the first charge mentioned was that of kidnapping. 
Mr. Stack, still Frazier's counsel a t  that time, entered a plea of 
guilty to that charge. Thereupon, the court interrogated Frazier 
to determine whether such plea was voluntary and made under- 
standingly. In response to the court's inquiry, Frazier stated 
that he wanted a jury trial. Thereupon, the court struck the 
plea of guilty to the charge of kidnapping and ordered the record 
to show that the defendant entered a plea of not guilty thereto. 
Mr. Stack, thereupon, requested permission to withdraw as 
Frazier's counsel. After a further conference between Frazier 
and Mr. Stack, i t  being determined that Frazier did not wish 
to enter a plea of guilty, Mr. Stack was permitted by the court 
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to withdraw as Frazier's counsel and the court thereupon ap- 
pointed Mrs. Bellar, who represented him a t  his trial and a t  
the above mentioned pre-trial and post verdict hearings and 
upon appeal. 

The transcript of the hearing upon this post verdict motion 
further discloses, there being no evidence to the contrary, that 
Frazier, through Mr. Stack, approached the solicitor and Mr. 
Bailey while the jury for the Westbrook trial was being selected 
and told them Frazier desired to testify for the State a t  that 
trial. Prior to so doing, Mr. Stack had fully advised Frazier 
with reference to this step and had told him that the decision 
as to whether to testify or not was one for Frazier, himself, 
to make. No inducements whatever were made to Frazier to 
get him so to testify. 

Following his testimony, Frazier was advised by Mr. Stack 
that, in the latter's opinion, i t  would be advisable to consider 
the entry of pleas to the charges pending against him. There- 
upon, Mr. Stack conferred with the solicitor and Mr. Bailey and 
i t  was ascertained that the above mentioned pleas by Frazier 
would be acceptable to the prosecution. At the time of the ar- 
raignment, Frazier repudiated such pleas and requested a jury 
trial, as above stated. Frazier's mother testified that i t  was 
Frazier's own decision to testify against Westbrook, neither she 
nor Mr. Stack advising him to do so. From Frazier's own testi- 
mony a t  this post verdict hearing, it appears that his decision 
to testify for the State a t  Westbrook's trial was due to his belief 
that Westbrook intended to put the entire blame upon Frazier. 

At the conclusion of this hearing, the motion to set aside 
the verdict was denied. 

A t t o r n e y  General M o r g a n  and Special Coz~nsel  Moody f o r  
t h e  S ta te .  

Li la  Bellar f o r  defendant .  

LAKE, Justice. 

[I, 21 The defendant assigns as error the denial of his plea 
in amnesty and asserts that if this was not error the State 
should have arraigned him for second degree murder only, by 
reason of an alleged agreement to accept a plea of guilty thereof. 
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Amnesty is an exercise of the sovereign power by which 
immunity to prosecution is granted by wiping out the offense 
supposed to have been committed by a group or class of persons 
prior to their being brought to trial. It is related to the granting 
of a pardon, which is the forgiveness by the sovereign of an 
offense, granted to an individual after his conviction thereof. 
59 Anf. JUR. Zd, Pardon and Parole, $ 5  5 and 9. Amnesty has 
been granted in this State by acts of the Legislature. See : State 
v. Bhlock, 61 N.C. 242, and State v. Applewhite, 75 N.C. 229, 
relating to the Amnesty Acts of 1866, 1872 and 1874. See also: 
State v. Bowman, 145 N.C. 452, 59 S.E. 74, and State v. Love and 
West, 229 N.C. 99, 47 S.E. 2d 712, wherein statutes provided 
immunity to the witness for the State with reference to a spe- 
cific type of crime. Federal grants of amnesty have been pro- 
claimed by the President on a number of occasions beginning 
with an amnesty proclamation by President Washington in 1795. 
See United States v. Burdick, 211 F. 492 (S.D.N.Y., 1914). 
Neither the solicitor nor the judge of the superior court has 
authority under the law of this State to grant amnesty. 

Actions of the solicitor in the prosecution of a specific 
criminal case may result in a bar to further prosecution for the 
commission of an offense, as where the solicitor enters a nolle 
prosequi or his actions give rise to a proper plea of former 
jeopardy or, perhaps, where they are so basically unfair as to 
make further prosecution a denial of due process of law, or as 
where the State, with the approval of the trial court, accepts 
a plea of guilty of a lesser offense, or  the solicitor announces 
in open court, when the defendant is brought to trial, that the 
State seeks only a verdict of guilty upon a lesser degree of, or 
a lesser offense included within, the offense charged in the in- 
dictment. None of these situations is disclosed by this record. 

[3] The basis of the defendant's contention upon this point is 
that he testified when called as a witness by the State a t  the 
trial of his alleged accomplice Westbrook. Prior to and through- 
out that testimony this defendant, Frazier, was represented by 
competent, experienced trial counsel, who was present in that 
capacity when Frazier testified. The present record makes i t  
abundantly clear that the decision so to testify was the decision 
of this defendant after his conferences with his then counseI. 
Following those conferences, this defendant's then counsel ap- 
proached the solicitor with the suggestion that this defendant 



194 IN THE SUPREME COURT [a80 

State v. Frazier 

testify for the State against Westbrook. Nothing whatever in 
this record suggests any promise or suggestion by the solicitor, 
or by counsel for the private prosecution of Westbrook, that the 
defendant would receive any benefit or reward by reason of his 
proposed testimony. His reason for so testifying was his belief 
that Westbrook intended, by his own testimony a t  that trial, to 
place the blame for the killing of Miss Underwood upon this de- 
fendant, Frazier. Nothing in the use of that testimony by the 
State precludes the State from now prosecuting this defendant. 
State v. Lyon,  81 N.C. 600; State v. Newell, 172 N.C. 933, 90 
S.E. 594. 

[4] The record on this appeal discloses that, following Frazier's 
testimony in the trial of Westbrook, his then counsel conferred 
with him and advised him that "by virtue of the admissions 
which he had made in his testimony" i t  was such counsel's opin- 
ion that he, Frazier, should think seriously about entering a plea 
to the charges pending against him. No one was present a t  that 
conference except the defendant, his then counsel and his par- 
ents. Thereupon, the defendant's then counsel conferred with the 
then solicitor and the counsel for the private prosecution and 
ascertained that the solicitor would be willing to accept a plea of 
guilty to murder in the second degree by this defendant upon 
the murder charge and a plea of guilty to kidnapping. The de- 
fendant's then counsel so advised the defendant. Defendant's 
then counsel testified that a t  no time did the judge make any 
suggestion as to the type of sentence he would impose in the 
event of such pleas. The defendant's then counsel so informed the 
defendant. 

Thereafter, the defendant was brought into court for ar- 
raignment on the charges against him. The first case called was 
the kidnapping charge. The defendant's counsel entered a plea 
of guilty. Upon the court's interrogation of the defendant to 
ascertain that this plea was entered with his consent, volun- 
tarily and understandingly, the defendant advised the court, "I 
want to have a jury trial." Thereupon, the court ordered the 
plea of guilty stricken. The defendant's then counsel thereupon 
requested to be relieved of his assignment. This was done and 
the defendant's present counsel was appointed to represent him. 
Arraignment proceedings were suspended and when the defend- 
ant was thereafter arraigned upon the three charges, he entered, 
through his present counsel, a plea of not guilty to each. In this 
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record there is  no basis whatever for a finding that  the defend- 
an t  was induced by the State to  testify in the trial of Westbrook, 
or  that  by placing the defendant on trial on the charge of mur- 
der in the f irst  degree the State has violated any agreement 
with the defendant, or has otherwise violated his legal rights. 

[5, 61 The defendant next contends that  the court erred in 
denying his motion to quash the indictment for murder on the 
grounds that  G.S. 14-17 is unconstitutional in tha t :  (1) It per- 
mits the jury to return a verdict of guilty of murder in the 
f irst  degree without more, or to return a verdict of guilty of 
murder in the f irst  degree with a recommendation that  the pun- 
ishment shall be imprisonment for life, no standards or guide 
lines being provided for the guidance of the jury in this determi- 
nation; (2) the statute provides for the determination of guilt 
and punishment by a single verdict tr ial ;  and (3) the death 
penalty constitutes cruel and unusual punishment. All of these 
contentions were considered and rejected by this Court in 
State v. Westbrook, 279 N.C. 18, 29, 181 S.E. 2d 572. See also: 
McGautlm v. Califo~-nia, 402 U.S. 183, 91 S.Ct. 1454, 28 L.Ed. 
2d 711 ; Trop v. Dulles, 356 U.S. 86, 78 S.Ct. 590, 2 L.Ed. 2d 
630, 641. 

The defendant next contends that  there was prejudicial 
error in the consolidation for trial of the three charges against 
him. In this there was no error. 

[7] G.S. 15-152 authorizes the consolidation of two or more 
indictments where the charges are for  "two or more acts or 
transactions connected together." In  State v. Old, 272 N.C. 42, 
157 S.E. 2d 651, this Court found no error in the consolidation 
for trial of a charge of murder and two charges of assault with 
a deadly weapon upon different individuals, saying, "Ordinarily, 
and unless a s  here, the evidence showing guilt of a minor offense 
fi ts  into the proof on the capital charge, the minor offenses 
should not be included." In  the present case, the State contends 
tha t  the murder of Miss Underwood, the kidnapping of Mrs. 
Collins and the robbery of Mrs. Collins were all parts of a con- 
tinuing program of action by the defendant and Westbrook, 
covering a period of approximately three hours. Under such 
circumstances, evidence of the whole affair is pertinent to the 
several charges and there is no error in consolidating them for 
trial. State v. Arsad, 269 N.C. 184, 152 S.E. 2d 99; State v. 
Turner, 268 N.C. 225, 150 S.E. 2d 406; State v. Morrow, 262 
N.C. 592, 138 S.E. 2d 245; State v. White, 256 N.C. 244, 123 
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S.E. 2d 483; State v. Brown, 250 N.C. 209, 108 S.E. 2d 233. 

181 The defendant next contends that there was error in allow- 
ing challenges for cause by the State to prospective jurors who, 
on voir dire, stated that they were opposed to capital punish- 
ment. Each prospective juror, so excused, not only stated that 
he was opposed to capital punishment, but further, in response 
to questions by counsel for the private prosecution and in re- 
sponse to inquiries by the court, stated that, regardless of the 
evidence, he or she would not consider returning a verdict upon 
which the judge would have to impose a death sentence. The 
sustaining of the challenges to these jurors did not violate the 
rule of Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 
L.Ed. 2d 776. State v. Westbrook, supra. 

[9] The record does not show that at  each recess the court 
instructed the jury not to discuss the case among themselves or 
to let anyone talk to them about it. The defendant assigns this 
omission as error. The record indicates that the jury was kept 
together under the supervision of the sheriff throughout the 
trial. There is no suggestion of any improper conduct by any 
juror or of any effort by any other person to communicate with 
a juror. While i t  is the better practice for the court, a t  a recess 
of a trial, to instruct the jury that during such recess they are 
not to discuss the case among themselves or with any other 
person, no prejudicial error is shown in this case by the 
silence of the record upon this point. Nothing in the record in- 
dicates that the defendant requested the court so to instruct 
the jury a t  any time. 

[ lo]  Following the selection and impaneling of the jury, the 
defendant, for the first time, advised the court that he wanted 
a psychiatric examination and treatment before the trial began. 
In presenting this request to the court, his counsel stated: 

"Mr. Frazier insists upon having a psychiatric or mental 
examination prior to the beginning of this trial. He insists 
that he needs psychiatric attention. I told Frazier that we 
have attempted and the court has attempted and I have 
requested several times that he be examined by a psychia- 
trist and effort has been made toward this end. However, 
they have been unsuccessful up to the present time." 

She then requested the defendant to state his desire to the court, 
which he did, setting forth no ground for such request. After 
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ascertaining the location of the mental health clinic, the court 
requested a conference of attorneys. The record shows such a 
conference was conducted in the judge's chambers, but does not 
show what conclusion was reached, except that the trial pro- 
ceeded immediately. 

Nothing else in the record suggests any contention by the 
defendant that he was not guilty by reason of insanity or that 
he was unable, by reason of insanity, to go to trial. I t  is quite 
apparent that the demand for psychiatric examination was for 
the sole purpose of delay. We find no merit in this assignment 
of error. In State v. Propst, 274 N.C. 62, 68, 161 S.E. 2d 560, 
this Court, speaking through Justice Bobbitt, now Chief Justice, 
said : 

"Ordinarily, i t  is for the court, in its discretion, to deter- 
mine whether the circumstances brought to its attention are 
sufficient to call for a formal inquiry to determine whether 
defendant has sufficient mental capacity to plead to the 
indictment and conduct a rational defense." 

[ I l l  The defendant next contends that the court expressed an 
opinion as to the credibility of certain witnesses for the State 
by ruling, in the presence of the jury, that each was an expert in 
the field of his testimony. I t  is elementary that i t  is error for 
the trial judge to indicate to the jury in any manner his opinion 
as to the credibility of a witness, or as to the weight to be given 
his testimony. G.S. 1-180; State v. Simpson, 233 N.C. 438, 64 
S.E. 2d 568; State v. Woolard, 227 N.C. 645, 44 S.E. 2d 29; 
State v. Auston, 223 N.C. 203, 25 S.E. 2d 613. After the State's 
witness Ensley testified concerning his training and experience 
in the lifting of fingerprints, the court ruled: "Upon the evi- 
dence offered, the Court will find that he is an expert in the 
field of lifting fingerprints, and entitled to give his opinion 
evidence in that field." A similar ruling was made by the court 
with reference to the State's witness Stubbs, held to be an 
expert in the field of fingerprint comparisons. It has never 
been the general practice in the courts of this State for the trial 
judge to excuse the jury from the courtroom when ruling upon 
the qualification of a witness to testify as an expert. I t  is 
quite obvious that the rulings here challenged by the defendant 
could not have been understood by the jury as anything other 
than rulings upon the qualification of the witness to testify as 
to his opinion. 
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This case is distinguishable from Galloway v. Lawrence, 
266 N.C. 245, 145 S.E. 2d 861. That was a suit against a surgeon 
for damages due to malpractice. The defendant, himself, was 
called to the stand as a witness in his own behalf and tendered 
as an expert witness. The court, in the presence of the jury, 
said, "Let the record show that the Court finds as a fact that 
Dr. Lawrence is a medical expert, to wit: an expert physician in 
surgery." Since the point a t  issue in that case dealt with the 
defendant's skill and expertness in surgery, we held that the 
court's finding, as stated, should not have been made in the 
presence of the jury. In the present case, on the contrary, the 
court's ruling could not have been interpreted by the jury as 
anything other than a holding that the witness was qualified to 
testify concerning his expert opinion in his field. There is no 
merit in this assignment of error. 

[I21 At the beginning of the third day of the trial, in the ab- 
sence of the jury, the defendant's court appointed counsel ad- 
vised the court that the defendant, himself, desired to address the 
court. Thereupon, the defendant announced to the court that he 
was not satisfied with his attorney. The court advised the de- 
fendant that he had the right to conduct his own case without 
counsel, if he so desired, but, having appointed counsel for him, 
the court would not appoint another. The court further stated 
that in its opinion the defendant's attorney was doing an excel- 
lent job for him under the circumstances. At the court's sugges- 
tion, the defendant conferred further with his counsel and the 
trial proceeded with the same counsel continuing to represent the 
defendant. In this, there was no error. The defendant, an indi- 
gent, was entitled to have the court appoint competent counsel to 
represent him a t  his trial. State v. Simpson, 243 N.C. 436, 90 
S.E. 2d 708. He was not entitled to have the court appoint coun- 
sel of his own choosing or to have the Court change his coun- 
sel in the middle of the trial. 

[I31 The defendant next contends that the court erred in the 
admission of incompetent evidence. This assignment of error 
is based upon numerous exceptions. We have examined all of 
these and find in none of them basis for the granting of a new 
trial. It was not error to admit in evidence photographs of the 
body of Miss Underwood as i t  lay where found, the court care- 
fully instructing the jury that such photograph was allowed in 
evidence for the sole purpose of illustrating the testimony of the 
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witnesses and not as substantive evidence. The photographs 
were properly authenticated as correct portrayals of conditions 
observed by and related by the witnesses who used the photo- 
graphs to illustrate their testimony. As we said in State ?;. At- 
kinson, 275 N.C. 288, 311, 167 S.E. 2d 241, "The fact that a 
photograph depicts a horrible, gruesome and revolting scene, 
indicating a vicious, calculated act of cruelty, malice or lust, 
does not render the photograph incompetent in evidence" when 
so authenticated. Accord: State v. Westbrook, p. 32, supra; 
State v. Porth, 269 N.C. 329, 153 S.E. 2d 10; State v. Rogew, 
233 N.C. 390, 64 S.E. 2d 572, 28 A.L.R. 2d 1104; State a. Gard- 
ner, 228 N.C. 567, 46 S.E. 2d 824; Stansbury, North Carolina 
Evidence, 2d Ed., § 34. 

[14] The defendant asserts in his brief, "The Court should not 
have allowed the State to cross-examine its own witnesses, and 
the ruling of the Court in allowing continued leading questions 
amounts to an abuse of discretion." We have examined each of 
the eleven exceptions on which this assignment of error is based 
and find no merit therein. The allowance of leading questions 
is within the discretion of the trial judge. McKay c. Bullard, 
219 N.C. 589, 594, 14 S.E. 2d 657; State v. Buck, 191 N.C. 538, 
132 S.E. 151. 

[15,16] There was no error in the admission of evidence to 
the effect that fingerprints of Westbrook, as well as those of 
this defendant, were found in the Collins automobile. The de- 
fendant's statement, previously introduced in evidence, showed 
that he and Westbrook were together throughout the entire day 
on which Mrs. Collins was kidnapped and her automobile taken 
by her two assailants. The evidence introduced a t  the pre-trial 
hearing, upon the defendant's motion to suppress evidence of 
in-custody statements made by him, is ample to support the 
court's findings of fact that, prior to interrogation, the defend- 
ant was given and understood the full warning required by 
Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed. 2d 
694, that he voluntarily and understandingly made statements 
without any promise, threat, reward or hope of reward and 
that, after being advised of his rights, he waived in writing his 
right to counsel a t  such interrogation and his right to remain 
silent. Consequently, these findings of fact are binding upon 
this Court. State v. Barber, 278 N.C. 268, 179 S.E. 2d 404; 
State v. Wright, 275 N.C. 242, 166 S.E. 2d 681; State v. G ~ a y ,  
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268 N.C. 69, 150 S.E. 2d 1. Upon these findings, there was no 
violation of any right of the defendant under the Constitution 
of the United States in the admission into evidence of the said 
statements, or in the denial of the motion to suppress the same. 
There is no basis for distinction in this respect between the 
written statement of the defendant and his oral statements to 
which Officer Clark was permitted to testify. 

After the argument of the appeal in this Court by his 
counsel, the defendant in propria personna filed a further brief, 
apparently without the knowledge of his counsel, whose brief 
in his behalf was filed in due time. Ordinarily, the communica- 
tion so received by this Court from a litigant represented by 
counsel will not be considered by the Court. Due to the fact 
that this is an appeal from the imposition of a sentence of 
death, we have considered the supplemental brief so filed by 
the defendant for the sole purpose of giving him the full benefit 
of any matter raised and discussed therein. 

[17] In this supplemental brief, the defendant contends that 
the court erred in admitting in evidence the statement made by 
him to the investigating officers while he was in custody, not- 
withstanding his written waiver of his right to counsel a t  such 
interrogation, for the reason that G.S. 7A-457, prior to the 
1971 amendment thereof, provided that an indigent defendant, 
charged with a capital offense, could not waive his right to 
counsel a t  such in-custody interrogation. He cites State v. Lynch, 
279 N.C. 1, 181 S.E. 2d 561. 

Assuming, without deciding, that i t  was error to admit in 
evidence, over objection, the in-custody statement, such error 
was harmless and does not entitle the defendant to a new trial, 
for the reason that the defendant, while represented by counsel, 
testified to the same facts a t  the trial of Westbrook. The com- 
plete transcript of this defendant's testimony a t  the trial of 
Westbrook was made a part of the record on this appeal by the 
defendant. I t  was presented to and examined by the court a t  
the pre-trial hearing upon the defendant's plea of amnesty and 
motion to suppress. Had the court sustained the objection to 
the introduction of the in-custody statement, the State could 
have introduced the transcript of this defendant's testimony a t  
the Westbrook trial, when his then counsel was present. It 
fully corroborates the testimony of Officer Clark a t  this defend- 
ant's trial to the effect that he heard the defendant's testimony 
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a t  the Westbrook trial and there were no substantial deviations 
between the statements given a t  the in-custody interrogation and 
such sworn testimony a t  the trial of Westbrook. The use of the 
one rather than the other of these accounts by the defendant 
of his and his companion's actions could not have affected the 
verdict of the jury. 

[I81 The defendant's contention that the argument of counsel 
for the private prosecution was improper has no merit. State v. 
Westbrook, supra, pp. 37-41. The reference in the argument to 
the defendant as a thief and a robber is supported by the defend- 
ant's own statement admitted in evidence. We find no statement 
in the argument of counsel for the private prosecution, set 
forth in full in the record, which is not supported by the evi- 
dence. Consequently, the argument did not go beyond permissible 
limits. 

[I91 The defendant next contends that his motion for judgment 
of nonsuit should have been allowed with reference to the charge 
of murder. The basis of this contention is that the bill of in- 
dictment for murder does not allege that i t  was committed in 
the perpetration of a robbery. The indictment is sufficient in 
form to allege murder and support a conviction of murder in 
the first degree. G.S. 15-144; State v. Haynes, 276 N.C. 150, 
171 S.E. 2d 435. G.S. 14-17 provides that a murder committed 
in the perpetration of a robbery or other felony shall be deemed 
murder in the first degree. I t  is not required that the indict- 
ment allege that the murder was so committed in order that i t  
be sufficient to support a verdict of murder in the first degree. 
State v. Haynes, supra. In State v. Mays, 225 N.C. 486, 489, 
35 S.E. 2d 494, this Court, speaking through Justice Barnhill, 
later Chief Justice, said : 

"The bill of indictment charges the capital felony of 
murder in the language prescribed by statute. G.S., 15-144. 
It contains every averment necessary to be made. S. v. 
Arnold, 107 N.C., 861; S. v. R. R., 125 N.C., 666. Proof that 
the murder was committed in the perpetration of a felony 
constitutes no variance between allegata and probata. S. v. 
Fogleman, 204 N.C., 401, 168 S.E., 536. If the defendant 
desired more definite information, he had the right to 
request a bill of particulars, in the absence of which he has 
no cause to complain." 
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The evidence, including the statement to the investigating 
officers by the defendant, makes it abundantly clear that the 
defendant and Westbrook were collaborating in the robbery of 
Miss Underwood through the stealing of her automobile, and in 
the course of that felony she was brutally murdered and her 
body callously dragged to and dumped in the woods. The un- 
disputed evidence is that the bullet removed from the front of 
the defendant's left thigh was fired from the same weapon as  
the four bullets recovered from the body of Miss Underwood, the 
fifth bullet fired into her, as she was held by the defendant, 
having passed through her body. 

1201 We find no merit in any of the defendant's exceptions 
to the charge of the court. There was no evidence to show the 
commission of common law robbery in the robbery of Mrs. 
Collins. The defendant's own statement, admitted in evidence, is 
to the effect that Westbrook "put a gun on" Mrs. Collins and 
that, upon their arrival at  the South-Park Shopping Center, 
immediately after leaving Mrs. Collins bound and blindfolded in 
the woods, Westbrook had a gun with which he shot Miss 
Underwood. Where there is no evidence of a lesser offense in- 
cluded in the offense charged in the indictment, i t  is not error 
for the court to fail to charge the jury with reference to the 
lesser included offense. State v. Williams, 275 N.C. 77, 88, 165 
S.E. 2d 481; State v. Hick, 241 N.C. 156, 84 S.E. 2d 545. 

We have carefully considered each of the defendant's as- 
signments of error and find no merit in any of them. 

No error. 

STATE O F  NORTH CAROLINA v. ARTIE GILBERT THOMPSON 

No. 135 

(Filed 14 January 1972) 

1. Homicide 8 21- felony-murder prosecution - sufficiency of evidence 
The State's evidence tending to show that  the defendant killed a 

16-year-old boy while defendant was engaged in the perpetration of 
the crimes of felonious breaking and entering and felonious larceny, 
held sufficient to be submitted to the jury on the issue of defendant's 
guilt of first degree murder. 
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2. Homicide 5 4- murder committed during perpetration of felony - pre- 
meditation and malice 

A murder committed in  the perpetration or  attempted perpetra- 
tion of any felony within the purview of G.S. 14-17 is murder in  the 
f i rs t  degree, irrespective of premeditation or deliberation or  malice 
aforethought. 

3. Homicide 8 4- felony-murder s tatute  - felony creating risks t o  human 
life 

Any unspecified felony is within the purview of the felony-murder 
s tatute  if the commission or  attempted con~mission thereof creates 
any substantial foreseeable human risk and actually results in  the 
loss of life; this includes, but is  not limited to, felonies which a re  
inherently dangerous to  life. G.S. 14-17. 

4. Homicide 5 4- prosecution under felony-murder s tatute  - what consti- 
tuted unspecified felonies - felonious breaking and entering and larceny 

The crimes of felonious breaking and entering and felonious lar- 
ceny created substantial foreseeable human risks and therefore were 
unspecified felonies within the purview of the felony-murder statute, 
G.S. 14-17, where the evidence tended to show tha t  the  defendant, 
armed with a pistol, feloniously broke into and entered a n  apartment, 
that  he committed felonious larceny therein, and tha t  while in  the  
apartment he came upon a n  occupant thereof and shot and killed him. 

5. Homicide 5 4- felony-murder prosecution 
A killing is  committed in  the perpetration or attempted perpetra- 

tion of a felony within the purview of the felony-murder s tatute  when 
there is  no break in the chain of events leading from the initial felony 
to the act  causing death, so t h a t  the homicide is linked to o r  par t  of 
the series of incidents, forming one continuous transaction. 

6. Homicide § 4- felony-murder prosecution - unintentional discharge of 
pistol 

The killing of a person by one who is engaged in the perpetration 
or attempted perpetration of a felony which is  inherently o r  foresee- 
ably dangerous to  human life is  murder in the f i rs t  degree notwith- 
standing the discharge of the pistol is  unintentional. 

7. Burglary and Unlawful Breakings § 2- felonious breaking and enter- 
ing - elements of the  offense 

A person is  guilty of feloniously breaking and entering a dwelling 
house if he unlawfully breaks and enters such dwelling house with the  
intent to steal personal property located therein without reference to  
the ownership thereof. 

8. Criminal Law $ 26; Homicide 5 4- felony-murder prosecution -sepa- 
rate  punishment for  felony and murder 

Where defendant's conviction of felony-murder was based upon a 
jury finding t h a t  the murder was committed in the  perpetration of 
felonious breaking and entering, no separate punishment can be im- 
posed for  the felonious breaking and entering. 
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9. Larceny 5 7- larceny prosecution-variance as  to owner of stolen 
property 

In a prosecution on indictment charging the larceny of personal 
property of a named person, evidence tending to show that the only 
property missing was that  belonging to another person and his wife, 
held sufficieilt to warrant nonsuit on the ground of fatal variance. 

Justice HXGGINS concurring. 

APPEAL by defendant under G.S. 7A-27(a) from McLean, 
J., May 17, 1971 Schedule "A" Criminal Session of MECKLEN- 
BURG Superior Court. 

Defendant was indicted, in the form prescribed by G.S. 
15-144, for the murder of Ernest Mackey on February 9, 1971. 

Defendant was indicted separately in a two-count bill 
which charged that on February 9, 1971, defendant committed 
the felonies described therein, vix.: The first count charged 
defendant with feloniously breaking and entering a certain 
dwelling house and building occupied by one Ernest Mackey, 
3517 Burkland Drive, Apartment #3, Charlotte, N. C., with 
intent to steal personal property of Ernest Mackey. The second 
count charged that, after having feloniously broken into and 
entered the said dwelling house and building and apartment, 
defendant did steal certain goods and chattels of Ernest Mackey, 
to wit, "1 Zenith televison set, model K1670, assorted mens 
and womens clothing, 1 yellow bedspread, and 1 television an- 
tenna, of the value of $400.00 . . . . 19 

Upon arraignment thereon, defendant, represented by 
James Shannonhouse, Esq., his court-appointed counsel, pleaded 
not guilty to each indictment. 

Uncontradicted evidence tends to show the facts narrated 
below. 

On the morning of February 9, 1971, between 7:15 and 
7:20, Cecil Mackey and his wife left their residence a t  3517 
Burkland Drive, Apartment #3, Charlotte, N. C., for work. 
The apartment consisted of a living room and kitchen down- 
stairs and two bedrooms and a bath upstairs. There was a door 
a t  the front and one a t  the back. Cecil locked the front door. 
The door at  the back "would not lock." There was no doorknob 
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on the back door on the outside, but there was one on the inside. 
One could come in the back through a window. When Cecil and 
his wife left for work, Ernest Mackey, age 16, was the only 
person in the apartment. He was in bed asleep. Ernest was 
Cecil's stepson, the son of Cecil's wife. 

When Cecil returned to the apartment, "about 1:30 or 
quarter of 2:00 in the afternoon," he saw "a lot of people out- 
side." The dead body of Ernest was being placed in an ambu- 
lance. Certain articles which had been in the apartment when 
Cecil left that morning were missing, namely, Cecil's "black 
and white Zenith television" and "bunny type antenna" and 
clothes of Cecil and of his wife. 

Detective James L. Ruckart arrived a t  the Mackey apart- 
ment before Cecil's return. Ruckart observed a raised window 
located "approximately a foot from the back door," from which 
the screen had been removed. Entering the apartment, he ob- 
served a chest of drawers. Some of the drawers were standing 
open and part of one was on the floor in front of the dresser. 
Upstairs, there was a blanket on the floor of a bedroom. The 
blanket was smoking and burning. In the bathroom "a young 
Negro male [was] lying on the floor." He was lying on his face, 
his head resting against the base of the bathroom door, his 
hands "under his belly and his feet up in the bathtub." He was 
"fully clothed and dead.'' There was a wound in the back of his 
head, behind his right ear a t  the base of the skull, with "a 
round hole about the size of a piece of chalk." Blood from the 
wound was running on the shoulder of the victim and on the 
bathroom floor. 

An autopsy was performed on the body of Ernest Mackey 
on February 10, 1971, by Dr. Hobart R. Wood, Medical Examin- 
er of Mecklenburg County. Dr. Wood first saw the dead body 
of Ernest on February 9, 1971, a t  2:05 p.m., in the bathroom 
on the upper floor of the Mackey apartment. From his inspec- 
tion of the body a t  that time Dr. Wood determined Ernest "had 
died recently." He testified: "The body was warm, cooling, had 
all the aspects of fresh death." There was "no stiffness" and 
"no rigidity" present at  that time. Dr. Wood described the bullet 
wound in the back of Ernest's head and testified that, in his 
opinion, this wound caused Ernest's death. There was no evi- 
dence of injury other than that caused by this bullet wound. 
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To establish that defendant committed the crimes charged, 
the State offered the testimony of Frances Nichols, Ed- 
ward Clyburn, age 19, Larry Sings, age "about twenty," and 
Willie Mae Harris. Their testimony, summarized except when 
quoted, tends to show the facts narrated below. 

On February 9, 1971, about 1:00 p.m., a t  the Red Shed 
Cafe, defendant asked Sings "if [he] could use a few dollars" 
and "mentioned furniture and things he could get if he had a 
truck or something to move i t  in." Sings had no conveyance but 
suggested that defendant talk to Clyburn. Defendant offered 
Clyburn $1.00 "to carry him down to his house to get a tele- 
vision" and "two more dollars" if he "carried him to the pawn 
shop." Accompanied by defendant and by Sings, and as directed 
by defendant, Clyburn drove his mother's 1964 blue Ford to 
3517 Burkland Drive. Leaving Sings and Clyburn in the car, 
defendant got out and knocked on the front door of the Mackey 
apartment. Receiving no answer, defendant went around to the 
back. Obtaining entrance a t  the back, defendant walked through 
the apartment, opened the front door and called to Sings and 
Clyburn to "[clome on in." Sings entered the front door and, 
a t  the foot of the stairs, received from defendant a portable 
television set. Sings carried the TV set out of the back of the 
house and put it in Clyburn's car. The car was then located in 
a driveway between the apartment building in which the Mackey 
apartment was located and the apartment building in which the 
apartment of Frances Nichols was located. Frances Nichols ob- 
served the removal of the TV set from the Mackey apartment 
and the placement of it in the "turquoise" Ford and made haste 
to notify the police. Sings went back into the Mackey apartment 
but Clyburn drove away "real fast." 

After giving Sings the TV set defendant went back up- 
stairs. Upon Sings's return, defendant "had some clothing down- 
stairs" and told Sings to put it in the car. Sings told him that 
Clyburn had already "pulled off." In response to Sings's ques- 
tion whether he had gotten evergrthing he wanted, defendant 
replied, "Yes." When Sings said, "Let's go," defendant answered 
as follows: "Wait a minute. Something I have to take care of." 
Sings asked what i t  was, and defendant replied: "Somebody 
upstairs." When Sings asked defendant if "they" had seen him, 
defendant replied, "No," and added, "You go ahead and I will 
meet up with you later." Sings left, carrying the clothes, leaving 
defendant in the apartment. 
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A short distance from the Mackey apartment Clyburn 
picked up Sings and took him to the house of Willie Mae Harris 
a t  3105 Zircon Street, "eight blocks or more" from the Mackey 
apartment. Over Willie Mae's protest, the television set and 
the clothes were taken into her house. Clyburn and Sings then 
left and picked up defendant. Clyburn drove back to Willie 
Mae's and Sings and defendant got out and went into her house. 
Clyburn drove away. 

When Sings and defendant were alone in a bedroom in 
Willie Mae's house, defendant told Sings he had shot "a boy 
upstairs"; that he did not know whether he had killed him; 
that "[tlhe gun just went off." He did not tell Sings "what he 
did with the gun" or "why he killed or shot him." After defend- 
ant told Sings "he had shot the boy upstairs," defendant left 
Willie Mae's house. Willie Mae demanded that the "stuff" be 
taken out of her house. The television set was put under a house 
in back of Willie Mae's house. The clothes were put in a garbage 
dumpster a t  the end of Zircon Street. Sings saw defendant again 
that night in Griertown. Defendant then told Sings "he didn't 
know why the gun went off and he had never killed nobody 
before." Sings told defendant to "step off" and "not to be hang- 
ing around [him]." Then Sings called the police station and 
about an hour later the police came to Willie Mae's house and 
picked up Sings. Clyburn was arrested the same night. Sings 
and Clyburn made statements concerning their connection with 
the charges set forth in the bills of indictment. 

Willie Mae testified she overheard a conversation between 
Sings and defendant in which defendant told Sings that he had 
to shoot the boy because "when he was going back in the house 
the boy could see him and he could identify him." 

Defendant was taken into custody in Philadelphia, Penn- 
sylvania, waived extradition proceedings, and was arrested in 
North Carolina on February 19, 1971. 

Cecil Mackey had seen defendant prior to February 9, 
1971, but did not know him. Cecil understood that Ernest had 
known defendant and that defendant had previously been a t  
the Mackey apartment. 

The only evidence offered by defendant was the testimony 
of Dorothy Ann Burton. She testified that she saw defendant 
on February 9, 1971, at  her house, "about 10 :00 or 10 :30" until 
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"about 2:00," and that she saw him again "about 4:00, 4:30." 
Upon cross-examination, she testified that she was "not sure i t  
was the ninth," that "it could have been the loth, i t  could have 
been the llth," and that she just did not know "what day i t  
was that [she] saw him a t  10 :00 in the morning." 

In the murder case, the jury returned a verdict of guilty of 
murder in the first degree with recommendation that the punish- 
ment be life imprisonment. 

With reference to the two-count bill of indictment charging 
(1) felonious breaking and entering, and (2) felonious larceny, 
the jury returned a verdict of guilty as charged on each count. 

In the murder case, the judgment pronounced imposed a 
sentence of imprisonment for life. In the felonious breaking and 
entering case, and in the felonious larceny case, separate judg- 
ments were pronounced, each imposing a prison sentence of ten 
years with provision that the sentence in the felonious larceny 
case commence a t  the expiration of the sentence in the felonious 
breaking and entering case. 

Defendant excepted to each of the three judgments and 
noted separate appeal entries in respect of each. 

Attorney General Morgan and Deputy Attorney General 
Vanore for  the  State. 

James M. Shannonhouse, Jr., for  defendant  appellant. 

BOBBITT, Chief Justice. 

[l] Defendant assigns as error the court's denial of his motion 
under G.S. 15-173 for judgment as in case of nonsuit in respect 
of each of the three charges. The evidence, when considered in 
the light most favorable to the State, required submission of the 
murder charge. Whether the court should have submitted felo- 
nious breaking and entering and felonious larceny as separate 
criminal offenses will be considered below. 

With reference to the murder indictment, the court in- 
structed the jury they could return a verdict of guilty of murder 
in the first degree, or a verdict of guilty of murder in the first de- 
gree with a recommendation that the punishment be imprison- 
ment for life, or a verdict of not guilty. Defendant assigns as 
error the court's failure to instruct the jury on the lesser in- 
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eluded crimes of murder in the second degree and manslaughter. 

An indictment for murder in the form prescribed by G.S. 
15-144 is sufficient to support a verdict of guilty of murder in 
the first degree if the jury finds from the evidence beyond a 
reasonable doubt that defendant killed the deceased with malice 
and after premeditation and deliberation or in the perpetration or 
attempt to perpetrate "any arson, rape, robbery, burglary or oth- 
er felony." State v. Haynes, 276 N.C. 150, 156, 171 S.E. 2d 435, 
439 (1970), and cases cited; State v. Lee, 277 N.C. 205, 212, 
176 S.E. 2d 765, 769 (1970), and cases cited. The State contends, 
and offered evidence tending to show, that defendant killed 
Ernest Mackey while defendant was engaged in the perpetration 
of the crimes of felonious breaking and entering and felonious 
larceny. In respect of the indictment and trial for murder, vari- 
ances between the allegations in the separate two-count indict- 
ment and the evidence are immaterial. These variances are 
considered below in determining whether defendant was prop- 
erly tried, convicted and sentenced for felonious breaking and 
entering and for felonious larceny as separate crimes in addi- 
tion to the crime of murder. 

G.S. 14-17 provides in pertinent part that "[a] murder 
which shall be perpetrated by means of poison, lying in wait, 
imprisonment, starving, torture, or by any other kind of willful, 
deliberate and premeditated killing, or which shall be committed 
in the perpetration or attempt to perpetrate any arson, rape, 
robbery, burglary or other felony, shall be deemed to be murder 
in the first degree . . . . " (Our italics.) 

[2] "It is evident that under this statute [G.S. 14-17] a homi- 
cide is murder in the first degree if i t  results from the commis- 
sion or attempted commission of one of the four specified 
felonies or of any other felony inherently dangerous to life, 
without regard to whether the death was intended or not." 
State v. Streeton, 231 N.C. 301, 305, 56 S.E. 2d 649, 652 (1949). 
A murder committed in the perpetration or attempt to perpe- 
trate any felony within the purview of G.S. 14-17 is murder in 
the first degree, irrespective of premeditation or deliberation or 
malice aforethought. State v. Maynard, 247 N.C. 462, 469, 101 
S.E. 2d 340, 345 (1958), and cases cited. 

Decisions holding that homicides committed in the perpe- 
tration or attempt to perpetrate the specified felonies of arson, 
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burglary, rape and robbery constitute murder in the first degree 
are cited in State v. Streeton, supra a t  305-06, 56 S.E. 2d a t  
653. Subsequent cases to like effect include the following: Rape, 
State v. Rogers, 233 N.C. 390, 64 S.E. 2d 572, 28 A.L.R. 2d 
1104 (1951) ; State v. Grayson, 239 N.C. 453, 80 S.E. 2d 387 
(1954) ; State v. Davis, 253 N.C. 86, 116 S.E. 2d 365 (1960) ; 
State v. C?*awford, 260 N.C. 548, 133 S.E. 2d 232 (1963) ; rob- 
bery, State v. Rogers, supra; State v. Maynag.d, supra; State 
v. Bunton, 247 N.C. 510, 101 S.E. 2d 454 (1958) ; State v. Bailey, 
254 N.C. 380, 119 S.E. 2d 165 (1961) ; State v. Hill, 276 N.C. 1, 
170 S.E. 2d 885 (1969) ; State v. Hendemon, 276 N.C. 430, 173 
S.E. 2d 291 (1970) ; State v. Fox, 277 N.C. 1, 175 S.E. 2d 561 
(1970) ; State v. Rich, 277 N.C. 333, 177 S.E. 2d 422 (1970). 

Decisions holding that homicides committed in the perpetra- 
tion or attempt to perpetrate unspecified felonies constitute mur- 
der in the first  degree include the following: Kidnapping, State 
v. Streeton, supra; felonious escape, State v. Lee, supra; sodomy, 
State v. Doss, 279 N.C. 413, 183 S.E. 2d 671 (1971). 

In  State v. Covington, 117 N.C. 834, 23 S.E. 337 (1895), 
the indictment for murder was in the form prescribed by G.S. 
15-144. The felony-murder aspect of the case was submitted as  
murder pursuant to a felonious breaking and entering of a 
store with intent to commit the crime of larceny therein. In 
State v. Kelly, 216 N.C. 627, 6 S.E. 2d 533 (1940), the indict- 
ment charged murder committed by defendant "while engaged 
in the perpetration of the crime of store breaking and larceny," 
but the felony-murder aspect of the case was submitted as 
murder committed by defendant while engaged in the perpetra- 
tion of the crime of robbery. 

The only evidence of the circumstances under which Ernest 
Mackey was killed was offered by the State. I t  tends to show 
that defendant feloniously broke into and entered Cecil Mackey's 
apartment; that he committed the crime of felonious larceny 
therein; and that, while upstairs in the Mackey apartment, de- 
fendant shot and killed Ernest Mackey. The fatal wound was 
inflicted under circumstances not disclosed by the evidence. 
Both Sings and Willie Mae testified that defendant stated that 
he had shot the boy. According to Sings, defendant told him the 
"gun just went off" and "he didn't know why the gun went off." 
According to Willie Mae, defendant told Sings he had to shoot 
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the boy "because when he was going back in the house the boy 
could see him and he could identify him." 

We consider first whether the felonious breaking and enter- 
ing and the felonious larceny disclosed by the evidence are 
felonies within the purview of G.S. 14-17. Under the evidence, 
defendant was guilty of felonious larceny only if the larceny 
was committed pursuant to a felonious breaking and entering. 
G.S. 14-70 ; G.S. 14-72 (b) (2) ; G.S. 14-54 (a) .  (There was no 
evidence that the property stolen had a value in excess of 
$200.00.) The crimes of feIonious breaking and entering and 
of felonious larceny herein were interrelated and committed as 
successive events in a continuing course of conduct. The court 
instructed the jury that they would not consider whether de- 
fendant was guilty of felonious larceny unless they first found 
that he was guilty of felonious breaking and entering. The 
court also instructed the jury that they should return a verdict 
of guilty of murder in the first degree if satisfied beyond a 
reasonable doubt that defendant shot and fatally injured Ernest 
Mackey "while committing or attempting to commit the felony 
of breaking into or entering the apartment of Mackey . . . or 
during the felonious larceny"; and that if they failed so to find 
they would return a verdict of not guilty. 

[3] We have held that a felony which is inherently dangerous 
to life is within the purview of G.S. 14-17 although not specified 
therein. State v. Streeton, supra; State v. Lee, supra; State v. 
Doss, supra. However, as indicated in State v. Doss, supra a t  
427, 183 S.E. 2d a t  679, no decision of this Court purports 
to hold that the only unspecified felonies within the purview of 
G.S. 14-17 are felonies which are inherently dangerous to life. 
In our view, and we so hold, any unspecified felony is within 
the purview of G.S. 14-17 if the commission or attempted com- 
mission thereof creates any substantial foreseeable human risk 
and actually results in the loss of life. This includes, but is not 
limited to, felonies which are inherently dangerous to life. Under 
this rule, any unspecified felony which is inherently dangerous 
to human life, or foreseeably dangerous to human life due to 
the circumstances of its commission, is within the purview of 
G.S. 14-17. In a discussion of the "Felony-Murder Rule," Pro- 
fessor Perkins states: "One who is perpetrating a felony which 
seems not of itself to involve any element of human risk, may 
resort to a dangerous method of committing it, or may make 
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use of dangerous force to deter others from interfering. If the 
dangerous force thus used results in death, the crime is murder 
just as much as if the danger was inherent in the very nature 
of the felony itself." R. Perkins, Criminal Law 34 (1957). 

143 In the present case, the evidence tends to show that defend- 
ant, armed with a pistol, feloniously broke into and entered the 
Mackey apartment; that he committed the crime of felonious 
larceny therein; and that while upstairs in said apartment he 
came upon Ernest Mackey and shot and killed him. These crimes 
of felonious breaking and entering, and felonious larceny, com- 
mitted under these circumstances, created substantial fore- 
seeable human risks and therefore were unspecified felonies 
within the purview of G.S. 14-17. 

[S] We consider next whether the evidence shows the fatal 
wound was inflicted while defendant was engaged in the perpe- 
tration of, or attempt to perpetrate, the crimes of feionious 
breaking and entering and of felonious larceny. An interrelation- 
ship between the felony and the homicide is prerequisite to the 
application of the felony-murder doctrine. 40 C.J.S. Homicide 
$ 21 (b) ,  a t  870; Perkins, op. cit. a t  35. A killing is committed 
in the perpetration or attempted perpetration of a felony within 
the purview of a felony-murder statute "when there is no break 
in the chain of events leading from the initial felony to the act 
causing death, so that the homicide is linked to or part of the 
series of incidents, forming one continuous transaction." 40 Am. 
J u r .  2d Homicide 5 73, a t  367; see 51 Dickinson Law Review 12, 
18-19 (1946). Robbery cases bearing on this point are Campbell 
v. State, 227 So. 2d 873, 878 (Fla. 1969) ; State v. Glenn, 429 
S.W. 2d 225, 231 (Mo. 1968) ; Jorres v. State, 220 Ga. 899, 142 
S.E. 2d 801 (1965) ; Commonwealth v. Dellelo, 349 Mass. 525, 
529-31, 209 N.E. 2d 303, 306-07 (1965) ; People v. Mitchell, 61 
Cal. 2d 353, 360-62, 38 Cal. Rptr. 726, 731, 392 P. 2d 526, 531-32 
(1964). 

In the present case, the homicide was committed within 
the apartment of Cecil Mackey after defendant had feloniously 
broken into and entered the apartment and after the personal 
property of Cecil Mackey had been feloniously stolen or while i t  
was being stolen. Ernest Mackey, the stepson of Cecil, lived in 
that apartment. The fact that he was fully clothed and in the 
bathroom when his warm body was discovered indicates plainly 
he was awake when shot. Whether Ernest Mackey was shot when 
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first approached or confronted by defendant or whether he 
was shot later when defendant went back "to take care of" the 
"somebody upstairs" is immaterial. Too, i t  is immaterial wheth- 
er the killing was to enable defendant to consummate the crime of 
larceny, or to overcome resistance, or to avoid identification and 
arrest. In either event the killing resulted from and was the 
cuImination of defendant's course of criminal conduct while 
engaged in the perpetration of felonious breaking and enter- 
ing and felonious larceny. 

We consider next the attenuate suggestion that the dis- 
charge of the pistol was unintentional. I t  is difficult to reconcile 
defendant's statement to Sings that "the gun just went off" 
and he "didn't know why" with defendant's statement to Sings 
that there was somebody upstairs he had "to take care of" and 
with the fact that Ernest Mackey's death was caused by a bullet 
wound in the back of his head. These evidential facts are in 
substantial accord with the statement attributed to defendant by 
Willie Mae. For present purposes we may assume that the 
actual discharge of the gun was unintentional. This assumed, 
the question presented is whether death caused by the un- 
intentional discharge of a gun in the hands of a felon engaged 
in the perpetration or attempt to perpetrate a felony within the 
purview of G.S. 14-17 is murder in the first degree. 

[6] We are in accord with Perkins's statement that " [ i l t  is 
not necessary . . . to show that the killing was intended or even 
that the act resulting in death was intended. I t  may have been 
quite unexpected." Perkins, op. cit. a t  35. We hold that the kill- 
ing of a person by one who is engaged in the perpetration or 
attempt to perpetrate a felony which is inherently or foreseeably 
dangerous to human life is murder in the first degree notwith- 
standing the discharge of the pistol is unintentional. Decisions in 
accord include the following: People v. Mitchell, 61 Cal. 2d 353, 
360, 38 Cal. Rptr. 726, 730, 392 P. 2d 526, 530 (1964) ; State v. 
Jensen, 209 Ore. 239, 260, 264, 296 P. 2d 618, 626, 628 (1956) ; 
Stansbury v. State, 218 Md. 255, 260-61, 146 A. 2d 17, 20 
(1958) ; State v. Best, 44 Wyo. 383, 389, 12 P. 2d 1110, 1111 
(1932). "The turpitude of the felonious act is deemed to supply 
the element of deliberation or design to effect death.'' 40 Am. 
Jur. 2d Homicide § 46, a t  336. 

Although our research indicates the precise question now 
decided has not been presented previously to this Court, i t  is 
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noteworthy that in State v. Phillips, 264 N.C. 508, 512, 142 S.E. 
2d 337, 339 (1965), this dictum appears : " (Of course, accident 
will be no defense to a homicide committed in the perpetration of 
or in the attempt to perpetrate a felony. G.S. 14-17.)" In PhiL 
lips, the question presented and decided involved the court's in- 
structions with reference to homicide by misadventure in a sec- 
ond-degree-murder-manslaughter case. 

G.S. 15-169, involving conviction of the lesser offense of 
assault in a prosecution for a greater felony, and G.S. 15-170, 
involving conviction for a less degree of or an attempt to com- 
mit a crime, are applicable only when there is evidence tending 
to show the defendant may be guilty of an included crime of 
lesser degree. State v. Carnes, 279 N.C. 549, 554, 184 S.E. 2d 
235, 238 (1971), and cases cited. There is no evidence that 
Ernest Mackey was murdered by defendant otherwise than while 
defendant was engaged in the perpetration of the crimes of felo- 
nious breaking and entering and felonious larceny. Since there 
was no evidential basis therefor, defendant's contention that the 
court should have submitted lesser degrees of unlawful homicide 
is without merit. 

We come now to defendant's contention that judgments as  
in case of nonsuit should have been entered in respect of both 
counts in the separate two-count bill of indictment. 

[7] With reference to the felonious breaking and entering count 
in the separate bill of indictment, it is noted that the dwelling 
involved is described as "a certain dwelling house and building 
occupied by one Ernest Mackey, 3517 Burkland Avenue, Apart- 
ment #3, Charlotte, N. C." Although primarily the dwelling of 
Cecil Mackey and his wife, Ernest Mackey lived there as a mem- 
ber of the family. Unquestionably, the identification of the dwell- 
ing house allegedly feloniously broken into and entered by de- 
fendant was sufficient. Moreover, the breaking and entering 
with the felonious intent to steal was explicitly alleged. The 
additional allegation that the intent was to steal "the mer- 
chandise . . . and other personal property of the said Ernest 
Mackey," (the evidence, as discussed below, tended to show the 
personalty did not belong to Ernest Mackey) was unnecessary 
and without legal significance. If there was a breaking and 
entering with the felonious intent to steal, neither the identifi- 
cation of the owner of the personal property sought to be stolen 
nor the accomplishment of the felonious intent is a prerequisite 
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of guilt. A person is guilty of feloniously breaking and entering 
a dwelling house if he unlawful breaks and enters such dwell- 
ing house with the intent to steal personal property located 
therein without reference to the ownership thereof. 

Although the evidence indicates there was a breaking, ac- 
complished by opening a door or raising a window or both, as 
well as an entry into the Mackey apartment, i t  is noted that G.S. 
14-54 (a) provides : "Any person who breaks or enters any build- 
ing with intent to commit any felony or larceny therein is guilty 
of a felony and is punishable under G.S. 14-2." (Our italics.) 
Under G.S. 14-54(c), the Mackey apartment was a "building" 
within the purview of G.S. 14-54 (a) .  

The motion for judgment as in case of nonsuit with refer- 
ence to the felonious breaking and entering count in the separate 
indictment was properly overruled. Although a remote possi- 
bility, conceivably the jury could have found beyond a reasonable 
doubt that defendant feloniously broke into and entered the 
Mackey apartment but not that defendant shot and killed Ernest 
Mackey. Under appropriate instructions as to this contingency, 
i t  was proper to submit the felonious breaking and entering 
count in the separate indictment. (Of course there would have 
been no basis for submitting the felonious breaking and enter- 
ing if defendant had been tried solely on the murder indict- 
ment.) 

[8] However, the separate judgment imposing punishment for 
felonious breaking and entering in addition to that imposed for 
the murder conviction cannot stand. When a person is convicted 
of murder in the first degree no separate punishment may be 
imposed for any lesser included offense. Technically, feloniously 
breaking and entering a dwelling is never a lesser included of- 
fense of the crime of murder. However, in the present and simi- 
lar factual situations, a cognate principle applies. Here, proof 
that defendant feloniously broke into and entered the dwelling 
of Cecil Mackey, to wit, Apartment #3, 3517 Burkland Drive, 
was an essential and indispensable element in the State's proof 
of murder committed in the perpetration of the feIony of feloni- 
ously breaking into and entering that particular dwelling. The 
conviction of defendant for felony-murder, that is, murder in 
the first degree without proof of malice, premeditation or de- 
liberation, was based on a finding by the jury that the murder 
was committed in the perpetration of the felonious breaking and 
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entering. In this sense, the felonious breaking and entering was a 
lesser included offense of the felony-murder. Hence, the separate 
verdict of guilty of felonious breaking and entering affords no 
basis for additional punishment. If defendant had been acquitted 
in a prior trial of the separate charge of felonious breaking and 
entering, a plea of former jeopardy would have precluded sub- 
sequent prosecution on the theory of felony-murder. State v. 
Bell, 205 N.C. 225, 171 S.E. 50 (1933). 

[9] The second count in the separate bill of indictment charges 
the larceny of personal property of Ernest Mackey. The evi- 
dence tends to show that the only personal property missing 
from the Mackey apartment was the TV set of Cecil Mackey 
and clothes of Cecil Mackey and his wife. There is no evidence 
that Ernest Mackey had any general or special property interest 
in any of the stolen articles. The motion for judgment as in case 
of nonsuit, which properly presented the question of fatal vari- 
ance, should have been granted. State v. Law, 227 N.C. 103, 40 
S.E. 2d 699 (1946), and cases cited. See also State v. Jessup, 279 
N.C. 108, 181 S.E. 2d 594 (1971), and cases cited therein. This 
fatal variance alone is sufficient ground for arresting the judg- 
ment based on the verdict of guilty as charged in the larceny 
count of the separate bill of indictment. However, if the larceny 
count had properly charged the larceny of personal property of 
Cecil Mackey, the separate verdict of guilty of felonious larceny 
would have afforded no basis for additional punishment. For the 
reasons stated above with reference to the felonious breaking 
and entering count in the separate bill of indictment, the feloni- 
ous larceny was, under the circumstances of this case, a lesser 
included offense of the felony-murder, in the special sense above 
mentioned. The jury's verdict in the murder case established 
that defendant killed Ernest Mackey while engaged in the per- 
petration of the interrelated crimes of felonious breaking and 
entering and of felonious larceny. 

Defendant assigns as error portions of the court's instruc- 
tions relating to the larceny count in the separate indictment. 
He contends the court erred by referring to the Mackey prop- 
erty without being specific whether the larceny involved per- 
sonal property of Ernest Mackey as charged or of Cecil Mackey 
as shown by the evidence. Further, he contends the court erred 
by refusing to submit the lesser included offense of nonfelonious 
larceny. In view of our holding that judgment as in case of non- 
suit should have been granted as to the larceny count in the sep- 
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arate indictment, and our arrest of the judgment based on the 
verdict of guilty of larceny as an independent criminal offense, 
these assignments of error have no present legal significance. 

Each of defendant's remaining assignments of error has 
been considered. Suffice to say, none discloses prejudicial error 
or merits discussion. 

The foregoing leads to this conclusion: In respect of the 
murder indictment, the verdict and judgment will not be dis- 
turbed. However, the separate judgments based on the verdicts 
of guilty of feloniously breaking and entering and felonious lar- 
ceny are arrested on the ground that the commission of these 
crimes was an essential of and the basis for the conviction of 
defendant for felony-murder and therefore no additional punish- 
ment may be imposed for them as independent criminal offenses. 

In the murder case : No error. 

In  the breaking and entering and larceny cases: Judgments 
arrested. 

Justice HIGGINS concurring. 

The defendant was tried on two bills of indictment consoli- 
dated for the purpose of trial. The bill in No. 71-CR-9360 
charged that on February 9,1971, the defendant feloniously, wil- 
fully and of his malice aforethought did kill and murder Ernest 
Mackey. The bill in No. 71-CR-18932 contained two counts. The 
first count charged that on February 9, 1971, the defendant did 
feloniously break and enter a specifically described dwelling- 
house occupied by Ernest Mackey for the purpose of stealing 
personal property therein contained. The second count charged 
larceny of certain specifically described articles of the personal 
property of Ernest Mackey. 

Indictment in the murder case was drawn according to the 
provisions of G.S. 15-144 which permitted the State to make 
out a case of murder in the first degree by showing either, 
(1) that the killing was done with malice and after premedita- 
tion and deliberation; or (2) in the perpetration or attempt to 
perpetrate a robbery or other felony. State v. Haynes, 276 N.C. 
150, 171 S.E. 2d 435; State v. Maynard, 247 N.C. 262, 101 S.E. 
2d 340; State v. Fogleman, 204 N.C. 401, 168 S.E. 536; State v. 
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Arnold, 107 N.C. 861, 11 S.E. 990. (The latter case was decided 
before murder was divided into two degrees.) 

In  this case the State proceeded under (2) and offered evi- 
dence the killing was done in the perpetration of a felonious 
breaking and entering and in an attempt to commit larceny 
(crimes of violence). The court in short summary charged the 
jury: "Now in Case No. 71-CR-9360 as the court has heretofore 
explained to you, the defendant has been accused of first degree 
murder. By law, any killing of a human being by a person com- 
mitting or attempting to commit . . . felonious breaking . . . 
or . . . felonious larceny, is first degree murder without any- 
thing further being shown." 

From the indictment, the evidence, and the court's charge, 
i t  is obvious the State offered evidence of felonious housebreak- 
ing and felonious larceny as material elements of murder in the 
first degree. The defendant argues the housebreaking and the 
larceny acts having been used against him as a substitute for 
premeditation and deliberation raising the homicide to guilty 
in the first degree, these same acts may not be used as an inde- 
pendent crime. To do so would violate his rights under Article I, 
Section 19, North Carolina Constitution, and Articles V and XIV 
of the United States Constitution which give protection against 
double jeopardy, or two punishments for one offense. 

The rule against double jeopardy, or two punishments for 
one offense, is succinctly stated in Wharton's Criminal Law and 
Procedure, Volume 1, Section 148: "It is generally agreed that 
if a person is tried for a greater offense, he cannot be tried 
thereafter for a lesser offense necessarily involved in, and a part 
of, the greater . . . . 9 ,  

Justice Clifton Moore, for this Court, in State v. Birckheud, 
256 N.C. 494, 124 S.E. 2d 838, stated the rule. 

66 . . . (W) hen an offense is a necessary element in and 
constitutes an essential part of another offense, and both 
are in fact but one transaction, a conviction or acquittal of 
one is a bar to a prosecution to the other. 

The only exception to this well established rule is the 
holding in some cases that conviction of a minor offense in 
an inferior court does not bar a prosecution for a higher 
crime, embracing the former, where the inferior court did 
not have jurisdiction of the higher crime." 
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Chief Justice Stacy thus stated the rule in State v. Bell, 205 
N.C. 225, 171 S.E. 50. 

"The principle to be extracted from well-considered 
cases is that by the term, 'same offense,' is  not only meant 
the same offense as an entity and designated as  such by 
legal name, but also any integral part of such offense which 
may subject an offender to indictment and punishment. 

When such integral part of the principal offense is not 
a distinct affair, but grows out of the same transaction, 
then an acquittal or conviction of an offender for the lesser 
offense will bar a prosecution for the greater. 

To adopt any other view would tend to destroy the 
efficacy of the doctrine governing second jeopardy which 
is embedded in our organic law as a safeguard to the lib- 
erties of the citizens." 

Additional authorities on the question of double jeopardy, 
or two punishments for one offense, are cited and discussed in 
the dissenting opinion in State v. Richardson, 279 N.C. 621, 185 
S.E. 2d 102. The jury returned a verdict of guilty of murder in 
the first degree with a recommendation the punishment be life 
imprisonment. "The jury also returned a general verdict of 
guilty of the housebreaking and larceny charge." The court im- 
posed the mandatory sentence of life imprisonment in the mur- 
der case and a sentence of ten years in the housebreaking and 
larceny case. 

I agree the record does not disclose reversible error in Case 
No. 71-CR-9360 and likewise I agree the judgment must be ar- 
rested in Case No. 71-CR-18932. The Court now arrests the 
judgment in the included offense. This the Court should have 
done but failed to do in Richardson. 
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(Filed 14 January 1972) 

1. Criminal Law 9 166- abandonment of assignments of error 
Assignments of error not discussed in defendants' briefs are 

deemed abandoned. 

2. Criminal Law 5 21- necessity for preliminary hearing 
In North Carolina a preliminary hearing is  not a constitutional 

requirement and is not essential to the finding of an indictment. 

3. Criminal Law 9 21- waiver of preliminary hearing 
The preliminary hearing may be waived, in which case the de- 

fendant is  bound over to the superior court to await grand jury action 
without forfeiting any right or defense available to him. 

4. Constitutional Law 9 32; Criminal Law 9 21- preliminary hearing- 
right to appointment of counsel 

An indigent defendant is entitled to have counsel appointed to 
represent him in a preliminary hearing. G.S. 7A-451(b) (4). 

5. Constitutional Law 9 32; Criminal Law 3 21- failure to appoint counsel 
for preliminary hearing 

Failure of the court to appoint counsel to represent defendant a t  
his preliminary hearing was not error where the court found upon 
competent evidence that  for the purpose of the preliminary hearing 
defendant was not an  indigent and was in a position to employ his 
own attorney, defendant informed the court prior to the hearing that  
he did not want an attorney but wished to represent himself, and 
defendant signed a written waiver of counsel. 

6. Criminal Law 9 51- qualification of expert 
The trial court in this homicide prosecution did not err in allowing 

a pathologist to give expert testimony before he was found to be an  
expert, where defendant made no request for a finding by the court a s  
to the qualification of the witness as  an expert, and where, upon de- 
fendant's objection to a question calling for an opinion as  to the cause 
of death, the court examined the witness as  to his qualifications and 
then found him to be an expert in pathology. 

7. Criminal Law 9 33; Homicide 9 15- evidence that  defendants were 
members of "Mau Mau" 

The trial court in this homicide prosecution did not e r r  in allowing 
testimony that  defendants were members of a group known as  the 
"Mau Mau," that  such group met twice a week in each other's homes, 
and that  the members would go out into the woods and practice 
shooting, since the testimony showed that  defendants knew each 



N.C.] FALL TERM 1971 221 

State v. Hairston and State v. Howard and State v. McIntyre 

other, associated together, had access to firearms, and had practice 
and training in the use of firearms, all of which was relevant and 
material to support the State's theory of a conspiracy to rob and, if 
necessary, to kill the victim. 

8. Criminal Law g 114; Homicide g 25- instructions on malice-use of 
word "black" 

In  instructing the jury that  malice is  "wickedness, a disposition 
to do wrong, a black and diabolical heart regardless of social duty 
and fatally bent on mischief," the court's use of the word "black" 
did not refer to the fact that  the defendants are Negroes but was an 
adjective synonymous with evil. 

9. Homicide 9 21- first degree murder - conspiracy and robbery by all 
defendants - killing by one defendant 

Defendants' motions for nonsuit in this first degree murder prose- 
cution were properly denied where the State's evidence tended to show 
that one of the defendants shot and killed the victim while all defend- 
ants were carrying out a conspiracy to rob the victim and while they 
were actually engaged in the perpetration or attempted perpetration of 
the felony of robbery. 

10. Conspiracy 5- declarations of conspirator - admission against co- 
conspirator 

When a conspiracy has been established, declarations of any one 
of the conspirators made while the conspiracy is in existence and in 
furtherance of the common design are admissible against the other 
conspirators. 

11. Criminal Law 5 79- statement by conspirator-admission against 
coconspirators 

The trial court did not err  in the admission of testimony that  a 
member of a group which included the defendants stated that  they 
"were going to knock a store off," notwithstanding the witness did 
not know which member of the group made the statement, where all 
the evidence tended to show a conspiracy to commit robbery and that 
the statement was made by one of the conspirators while on the way 
to the scene of the crime. 

12. Criminal Law 8 87- leading questions by solicitor 
The trial court did not err in allowing the solicitor to ask leading 

questions of a State's witness for the purpose of showing that  the 
witness did not implicate one of the defendants in the crime in his 
initial statement to the police because such defendant had threatened 
to kill him if he talked. 

13. Criminal Law 9 38; Homicide § 15- officer's view from spot where 
shot was fired 

In this homicide prosecution, the trial court did not err in allow- 
ing a police officer to testify that he viewed the scene of the crime 
on the night of the murder and the next day, and that  when standing 
in the place from which the fatal shot was allegedly fired, he could 
see the spot where the victim fell. 
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14. Criminal Law $j 169- objection-similar testimony admitted without 
objection 

The benefit of an objection is lost where the witness had previously 
given the same testimony without objection. 

15. Criminal Law 8 117- instructions on testimony by accomplices 
An instruction that  the jury should "examine" the testimony of 

accomplices with the "greatest care and caution" is equivalent to an 
instruction which defendants contend the conrt should have given that  
the jury "should scrutinize and look carefully into the testimony of 
accomplices." 

16. Homicide 5 4- murder in perpetration of a felony 

A murder committed in the perpetration or attempt to perpetrate 
any felony within the purview of G.S. 14-17 is murder in the first 
degree, irrespective of premeditation or deliberation or malice afore- 
thought. 

17. Homicide $j 30- first degree murder - failure to submit second degree 
murder 

In this prosecution for first degree murder, the trial court did 
not err  in failing to instruct the jury on second degree murder where 
all the evidence was to the effect that the victim was killed in the 
perpetration or attempted perpetration of the felony of robbery. 

18. Conspiracy $j 7; Homicide 8 25- instructions - abandonment of con- 
spiracy 

Where the evidence shows that  all the defendants had formed a 
conspiracy to commit a robbery and that  in attempting to perpetrate 
this crime one defendant shot and killed the robbery victim, the trial 
court correctly refused to charge the jury that the conspiracy had 
been abandoned and that the other defendants were not accountable for 
the act of the defendant who did the shooting, notwithstanding there 
was testimony that  prior to the robbery the conspirators had decided 
not to shoot the victim but only to hit him and take his money. 

APPEAL by defendants from Kivett, J., 10 May 1971 Ses- 
sion of FORSYTH Superior Court. 

Defendants, Charles Hairston, Edward Howard, and 
Earnest McIntyre, were each indicted in separate bills of in- 
dictment, proper in form, for the murder of Roy Minor on 
6 January 1971. The court appointed separate counsel to repre- 
sent each defendant. Defendants entered pleas of not guilty. 
The cases were consolidated for trial, and the jury returned a 
verdict of guilty of murder in the first degree as to each 
defendant and recommended that each defendant be imprisoned 
for life. From judgments imprisoning defendants in the State's 
prison for life, defendants appealed. 
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The State's evidence tends to show that Roy Minor operated 
a small grocery store on Cameron Avenue in the city of Winston- 
Salem. Reedy Carter was employed a t  this store by Minor. 
Around 6 p.m. on 6 January 1971, Minor and Carter closed 
the store and left, Minor going toward his car parked a few 
feet from the store on a bridge and Carter going off in another 
direction. Carter heard a shot, turned and saw Minor fall be- 
hind his car. On seeing this, Carter ran to a nearby home and 
asked the occupants to call an ambulance and the police. He then 
returned to the vicinity of the store. There he saw three youths 
standing on the sidewalk. Carter did not know any of the three 
by name, but did recognize one and later identified him a t  the 
preliminary hearing and in court as being Earnest McIntyre, 
one of the defendants. The area in the vicinity of the store was 
fairly well lighted. A street light was on a nearby corner, a 
small light was on the outside of the store building, and the 
area was further illuminated by the headlights of a car which 
arrived just after the shooting occurred. Mr. Minor was shot 
in the right temple and died from severe brain injury due to 
a wound from a shotgun slug. 

Around 5:45 p.m. on 6 January 1971, Durkin Woodruff 
and Bobby Hairston, both of whom testified for the State, met 
with Earnest McIntyre, Charles Hairston, and Edward Howard 
a t  the home of Bobby Hairston. These five were members of a 
local club called the "Mau Mau." McIntyre was the leader. The 
group met twice a week a t  each other's homes. They had guns 
and would go out in the woods to practice shooting. Howard and 
McIntyre instructed the others. On the night in question, shortly 
after 5:45 p.m., the five left Bobby Hairston's home. Bobby 
Hairston had a 20-gauge shotgun loaded with three slugs; 
Charles Hairston had a 410-gauge shotgun. The group followed 
a path to a wooded area near Minor's Grocery. On the way to 
the store Bobby Hairston asked where they were going, to which 
one member of the group replied that they were going to "knock 
off a store." After arriving a t  this wooded area, the group dis- 
cussed robbing the man who ran the store and which one of 
them would do the shooting. Bobby Hairston gave the 20-gauge 
shotgun to Charles Hairston, and Durkin Woodruff had the 
40-gauge shotgun in his possession. Bobby Hairston, McIntyre 
and Howard then left with the intention of "hitting the man, 
snatching the money and running." After these three had left 
the wooded area, Charles Hairston, upon seeing Mr. Minor leave 
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the grocery store, raised the 20-gauge shotgun, shot and killed 
him. Upon hearing the shot, Howard, McIntyre, and Bobby 
Hairston walked to a point near the body and stood for a few 
minutes. They then left and went to a lady's home. They stayed 
there for a while and then returned to their respective homes. 
Later on that evening, Charles Hairston and Bobby Hairston 
went to get the guns which Charles Hairston and Durkin Wood- 
ruff had hidden on the way to the lady's home. The 20-gauge 
shotgun belonging to Bobby Hairston contained only two of the 
three slugs he had earlier loaded in it. At the home where the 
five met shortly after the shooting, Howard and McIntyre con- 
gratulated Charles Hairston for being a good shot, and McIntyre 
told the others that he would "knock off" anyone who talked. The 
next day when i t  was found that Mr. Minor was dead, Charles 
Hairston laughed and said that he "should have been dead." 
Just prior to the preliminary hearing, McIntyre again told 
Bobby Hairston that if he said anything about the shooting he 
would come down to the training school and get him. 

When first questioned by the police, Bobby Hairston did 
not admit any knowledge of the murder. At a later time, how- 
ever, both Bobby Hairston and Durkin Woodruff made state- 
ments to the police although neither's statement contained any 
reference to McIntyre's part in the murder or to the fact that 
they had gone to the lady's house after the shooting. Both later 
stated that the reason they had made no reference to these 
facts in their earlier statement was because of their fear of 
McIntyre. At the trial both testified to facts substantially as 
set out above. 

Defendants offered no evidence. 

At torney  General Robert Morgan and Associate At torney  
E d w i n  M.  Speas, Jr., for  t he  State. 

Stephen G. Caihway for  defendant Hairston, appellant. 

Wil l iam G. P f e f f  e r k m  for defendant Mclntyre,  appellant. 

J. Erle  MeMichael and Thomas W .  Mowe ,  Jr., for  defendant 
Howard, appellant. 

MOORE, Justice. 

[I] On appeal defendants set forth 21 assignments of error. 
Assignments Nos. 3, 11, 12 and 18 are not discussed in defend- 
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ants' briefs and are therefore deemed abandoned. Rule 28, Rules 
of Practice in the Supreme Court, 254 N.C. 783, 810 (1961). 
Nevertheless, since these are capital cases, these assignments 
have been carefully considered and found to be without merit. 

Defendant McIntyre first assigns as error the court's failure 
to provide him with counsel a t  the preliminary hearing. On 
8 March 1971 McIntyre appeared before Judge Sherk of the 
District Court for a hearing to determine whether counsel should 
be appointed to defend him. The court found that defendant had 
a job with George Sparks Construction Company and made 
$90 per week, that his wife worked and made $385 per month, 
and that they owned an automobile and furniture. Based on 
these findings, the court refused to appoint counsel. 

On 11 March 1971 defendant McIntyre appeared before 
Judge Sherk for a preliminary hearing. At that time the court 
inquired into whether the defendant wanted counsel appointed. 
Defendant specifically refused the appointment of counsel, stat- 
ing that he had had trial experience in the service and did not 
need an attorney. 

Before trial, William G. Pfefferkorn was appointed counsel 
for McIntyre. Counsel then moved that the indictment against 
McIntyre be quashed and that all proceedings against defendant 
be dismissed with prejudice for the reason that a preliminary 
hearing was held for the defendant on the capital offense of 
murder, and a t  said time defendant was not appointed counsel 
as required by the Constitution and statutes of North Carolina 
and by the Constitution of the United States. On 18 May 1971 
a hearing was held on this motion before Charles Kivett, Judge 
Presiding, a t  which hearing the State offered the testimony of 
Judge A. Lincoln Sherk, before whom the preliminary hearing 
was held; Mr. George Thomas, an attorney a t  law in the city 
of Winston-Salem; Mr. R. H. Frye, one of the investigating 
officers from the Winston-Salem Police Department ; and James 
C. Yates, 111, the assistant solicitor. Defendant McIntyre took 
the stand and testified in his own behalf. After this hearing, 
the court made, among others, the following findings: 

6 6 . . . [Tlhat on the date of March 8, 1971, a short 
time after his arrest, the defendant was taken into the 
District Court before District Court Judge Sherk for the 
purpose of making an inquiry to determine whether or not 
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the defendant should have an attorney appointed to repre- 
sent him; that, on that date, a t  the hearing, the Court, after 
making an inquiry of the defendant, determined that he 
was in a position to employ his own attorney; that between 
that date and the date of March 11, 1971, a t  which time the 
Preliminary Hearing was conducted, the defendant advised 
Officer R. H. Frye that he would not have a lawyer to 
represent him a t  the hearing and that he had decided, after 
conferring with his wife, to represent himself and that he 
had had some experience in criminal matters while in the 
military service, where he served for approximately five 
and one-half years ; the Court further finds that on the date 
of March 11, 1971, the defendant was brought into Court 
before Judge Sherk and that Judge Sherk on that occasion 
asked the defendant if he had an attorney; that he stated 
that he did not and that he would represent himself; that 
Judge Sherk on that date and prior to that statement by 
the defendant had advised the defendant that he would 
appoint counsel to represent him, and that the defendant, 
McIntyre, thereupon advised the Court that he did not want 
an attorney; and the Court further finds that Judge Sherk 
advised him as to the charge against him and as to the 
nature thereof and the Statutory punishment therefor, and 
the nature of the proceedings taking place and of his right 
to assignment of counsel and the consequences of a waiver; 
all of which the defendant told the Court that he fully 
understood. 

"This Court further finds that the defendant, Mc- 
Intyre, stated to the Court that he did not desire the assign- 
ment of counsel and that he expressly waived the same 
and that he desired to appear a t  the Preliminary Hearing 
in all respects in his own behalf, which he said he under- 
stood he had the right to do. 

"The Court finds that he signed on the date of 
March 3rd, 1971, a waiver of right to have counsel assigned, 
and that he swore to the same and subscribed his name 
following said waiver before a representative of the Clerk 
of Superior Court's Office, Mr. J. R. Reece, on March 
11, 1971." 

The court further found: 
" . . . [Tlhat, prior to and a t  the Preliminary Hearing, 

Judge Sherk informed the defendant that he thought he 
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should have an attorney, despite the fact that the defendant 
said he wanted to waive his right to an attorney and that 
Judge Sherk, notwithstanding that fact, designated an 
attorney present in the courtroom a t  that time, Mr. George 
Thomas, who is a licensed attorney in the State of North 
Carolina and who engages in the practice of law in Winston- 
Salem, to sit next to the defendant and to be there for the 
purpose of advising the defendant a t  any time he cared 
to take advantage of any advice that he might give; and 
that Judge Sherk explained to the defendant and to Mr. 
Thomas the reason why Mr. Thomas was being placed next 
to the defendant, that reason being to advise him or to be 
available to represent him, should he choose to utilize his 
services a t  the Preliminary Hearing. 

"The Court further finds that once or twice during the 
hearing that proceeded, the defendant did, in  fact, ask 
certain questions of Mr. Thomas and that immediately prior 
to the hearing, Mr. Thomas and the defendant conferred 
briefly." 

[2-43 In  North Carolina a preliminary hearing is not a consti- 
tutional requirement nor is i t  essential to the finding of an in- 
dictment. State v. Gasque, 271 N.C. 323, 156 S.E. 2d 740 (1967), 
cert. denied 390 U.S. 1030, 20 L.Ed. 2d 288, 88 S.Ct. 1423 
(1968). The preliminary hearing may be waived (G.S. 15-85), 
in which case the defendant is bound over to the superior court 
to await grand jury action without forfeiting any right or 
defense available to him. State v. Hargett, 255 N.C. 412, 121 
S.E. 2d 589 (1961). However, G.S. 714-451 (b) (4) provides that 
a preliminary hearing is a critical stage in a criminal proceed- 
ing and that an  indigent person is entitled to services of 
counsel a t  such hearing. 

Defendant relies on Colemm v. Alabama, 399 U.S. 1, 26 
L.Ed. 2d 387, 90 S.Ct 1999 (1970). This decision also holds 
that a preliminary hearing is a critical stage of the proceeding 
so as to require the presence of counsel. In Coleman, the opinion 
written by Mr. Justice Brennan sltates : 

" . . . Plainly the guiding hand of counsel a t  the pre- 
liminary hearing is essentiaI to protect the indigent accused 
against an erroneous or improper prosecution. . . . 



228 IN THE SUPREME COURT [280 

State v. Hairston and State v. Howard and State v. McIntyre 

"The inability of the indigent accused on his own to 
realize these advantages of a lawyer's assistance compels 
the conclusion that the Alabama preliminary hearing is a 
'critical stage' of the State's criminal process a t  which the 
accused is 'as much entitled to such aid [of counsel] . . . 
as a t  the trial itself.' Powell v. Alabama, supra 1287 U.S. 
45, 77 L.Ed. 158, 53 S.Ct. 55, 84 A.L.R. 527 (1932) 1 a t  57, 
77 L.Ed. at  164, 84 A.L.R. 527." 

151 Both Coleman and G.S. 78-451 (b) (4) apply to an indigent 
person. Judge Sherk, upon competent evidence, found that for 
the purpose of the preliminary hearing defendant McIntyre 
was not an indigent and was in a position to employ his own 
attorney. This Court is bound by that finding. State v. McRae, 
276 N.C. 308, 172 S.E. 2d 37 (1970) ; State v. Wright, 274 N.C. 
84, 161 S.E. 2d 581 (1968) ; State v. Gray, 268 N.C. 69, 150 
S.E. 2d 1 (1966). Not being indigent for the purpose of the 
preliminary hearing, McIntyre did not have the right to ap- 
pointed counsel, and he could waive counsel and elect to defend 
himself. Before the preliminary hearing began, the court again 
inquired as to whether or not McIntyre wished counsel to be 
appointed. He specifically replied that he did not, stating that 
he had had some experience while in the service and wished to 
represent himself. He then signed a written waiver of counsel 
which he had a right to do. State v. Williams, 274 N.C. 328, 
339, 163 S.E. 2d 353, 361 (1968), and cases therein cited. 

In State v. McNeil, 263 N.C. 260, 268, 139 S.E. 2d 667, 672 
(1965), this Court said: 

"The United States Constitution does not deny to a 
defendant the right to defend himself. Nor does the consti- 
tutional right to assistance of counsel justify forcing coun- 
sel upon a defendant in a criminal action who wants none. 
Moore v. Michigan, 355 U.S. 155, 2 L.Ed. 2d 167; Carter v. 
Illinois, 329 U.S. 173, 91 L.Ed. 172; United States v. John- 
son, 6 Cir. (June 1964), 333 I?. 2d 1004." 

Under the circumstances of this case, the refusal of the 
trial court to appoint counsel to represent defendant McIntyre 
a t  the preliminary hearing was not error, and the court properly 
overruled defendant's motion to suppress all evidence presented 
a t  the preliminary hearing. 
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Before the trial, Judge Kivett, in accordance with G.S. 
7A-450 (c) , which provides that the question of indigency may 
be determined or redetermined by the court a t  any stage of the 
action, made a further finding that for the purpose of trial 
defendant McIntyre was an indigent and appointed William G. 
Pfefferkorn to represent him. Mr. Pfefferkorn was later ap- 
pointed to perfect this appeal. 

It appears from the record that Mr. R. H. Frye talked to 
defendant McIntyre on 9 March 1971 prior to the preliminary 
hearing. At that time Mr. Frye told defendant that he would 
need a lawyer for the preliminary hearing. Defendant stated 
that he was going to leave i t  up to his wife as to whether or 
not he should employ an attorney. After that, and before the 
hearing, defendant told Mr. Frye he was going to represent 
himself a t  the preliminary hearing. 

These facts all fully support the findings of Judge Kivett : 

6 6 . . . [Tlhat never, a t  any time, a t  the hearing on 
March 11, 1971, did the defendant indicate to the Court 
that he wanted an attorney present to represent him; that 
a t  no point, a t  any time, either on March 8, 1971, or on 
March 11, 1971, was the defendant denied the right to 
counsel and that he had been fully advised of his right to 
have counsel present." 

And they also support Judge Kivett's conclusion : 

66  . . . [Tlhe Court ascertains, finds, and determines 
beyond a reasonable doubt from clear and convincing evi- 
dence that there was no violation of the defendant's Con- 
stitutional Rights a t  the Preliminary Hearing in this case 
and that the defendant freely, understandingly, intelligent- 
ly, voluntarily and knowingly, without promise or coercion 
of any kind, waived his right to have an attorney pres- 
ent a t  that time to represent him; that the presence of the 
defendant in District Court, without counsel being directly 
appointed to represent him, has not prejudiced or harmed 
the defendant's right to a fair trial, de novo, in the Superior 
Court." 

See Coleman v. Alabama, supra; Chapmxxn v. California, 386 
U.S. 18, 17 L.Ed. 2d 705,87 S.Ct. 824 (1967). 
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[6] Defendants next assert that the trial court committed 
prejudicial error when it allowed the State's witness Dr. Wisotz- 
key to give expert testimony before he was found by the court 
to be an expert witness. Dr. Wisotzkey testified: 

"I am assistant professor of pathology in neuropath- 
ology at Bowman Gray School of Medicine. Neuropathology 
is the study of diseases of the brain and spinal cord and 
peripheral nervous system. I attended and graduated from 
the University of Maryland School of Medicine, 1961, with 
a degree in Doctor of Medicine. I have six years of post- 
graduate training, two years general pathology and two 
years of neuropathology and a year of clinical and of neu- 
rology research. Following this, I spent two years in the 
U. S. Army. At that time I was a t  the Armed Forces Insti- 
tute of Pathology in Washington which is the military re- 
view institution for all military pathology. We review all 
military autopsies and most of the military surgery and in 
1969 I came here to Bowman Gray. 

"I was working for the Baptist Hospital as assistant 
professor of pathology on January 6. I had an occasion to 
perform and assist in performing an autopsy on one Roy H. 
Minor." 

After stating these qualifications, Dr. Wisotzkey testified at 
length as to what he found a t  the autopsy. When asked if he had 
an opinion satisfactory to himself as to the cause of Mr. Minor's 
death, defendants objected. The jury was sent out, and Dr.. 
Wisotzkey was again examined as to his qualifications. Follow- 
ing this examination, the court found him to be an expert medi- 
cal doctor, specializing in pathology, and qualified to give his 
opinion in that regard. Dr. Wisotzkey then testified that in his 
opinion Mr. Minor died of severe brain injury due to a gunshot 
wound in the head. 

In  State v. Perry,  275 N.C. 565, 169 S.E. 2d 839 (1969), 
this Court said: 

"In the absence of a request by the appellant for a 
finding by the trial court as to the qualification of a wit- 
ness as an expert, it is not essential that the record show 
an express finding on this matter, the finding, one way or 
the other, being deemed implicit in the ruling admitting or 
rejecting the opinion testimony of the witness. Paris v. 
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Aggregates, Inc., 271 N.C. 471, 157 S.E. 2d 131; Kientx v. 
Carlton, 245 N.C. 236, 96 S.E. 2d 14; State v. Coal Com- 
pany, 210 N.C. 742, 188 S.E. 412; Brewer v. Valk, 177 N.C. 
476, 99 S.E. 358; Stansbury, North Carolina Evidence, 2d 
Ed., 3 133; Strong, N. C. Index, 2d Ed., Evidence, 4 48." 

However, in the present case, when defendants objected to 
the doctor's giving an opinion as to the cause of death, the court 
did examine the witness further as to his qualifications and 
found him to be a medical expert. This finding will not be dis- 
turbed when, as here, there was ample evidence to support it. 
State v. Smith, 221 N.C. 278, 20 S.E. 2d 313 (1942). This assign- 
ment is overruled. 

[7] Defendants next contend that the trial court erred in allow- 
ing testimony to the effect that defendants were members of a 
group known as the "Mau Mau." Defendants contend that this 
evidence was irrelevant and that its admission was error in that 
i t  tended to prejudice the defendants in the eyes of the jury. 

There was no evidence concerning the nature of the group 
except that the membership was composed of the three defend- 
ants in this case and Bobby Hairston and Durkin Woodruff; 
that the leader of the group was Earnest McIntyre; that the 
group met twice a week a t  each other's homes; and that the 
members would go out into the woods and practice shooting. This 
evidence was pertinent to the State's case. It showed that de- 
fendants knew each other, associated together, had access to 
firearms, and had practice and training in the use of such fire- 
arms, all of which was relevant and material to support the 
State's theory of a conspiracy to rob and, if necessary, to kill 
Mr. Minor. 

In State v. Cox, 201 N.C. 357, 160 S.E. 358 (1931), this 
Court said : 

". . . The State could not be deprived of the benefit of 
evidence which was relevant and material because i t  might 
also have a tendency to prejudice the defendants in the eyes 
of the jury." 

And in State v. McClain, 240 N.C. 171, 81 S.E. 2d 364 (1954), 
it is stated: 

". . . The acid test is its logical relevancy to the par- 
ticular excepted purpose or purposes for which i t  is sought 
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to be introduced. If i t  is logically pertinent in that i t  rea- 
sonably tends to prove a material fact in issue, i t  is not to 
be rejected. . . . 7, 

See also State v. Sneeden, 274 N.C. 498, 502, 164 S.E. 2d 190, 
193 (1968) ; 2 Strong, N. C. Index 2d, Criminal Law 5 33, p. 532. 
This assignment is overruled. 

181 Defendants next contend that the court erred in charging 
the jury that "general malice is wickedness, a disposition to do 
wrong, a black and diabolical heart regardless of social duty and 
fatally bent on mischief," for the reason that i t  was prejudicial 
to defendants; that the use of the word "black" made reference 
to the fact that the defendants were Negroes, and that this refer- 
ence to race was prejudicial error. This assignment is without 
merit. The word "black" was not used with reference to the color 
of the defendants, but rather as an adjective synonymous with 
evil. In State v. Kn,otts, 168 N.C. 173, 184, 83 S.E. 972, 977 
(1914), the Court approved the same definition of general mal- 
ice. This is also the definition given in Black's Law Dictionary, 
Revised Fourth Edition, p. 1109. 

[9] Defendants next contend that the trial court committed 
prejudicial error in denying defendants' motions for nonsuit 
a t  the close of the State's evidence and a t  the close of all the evi- 
dence. This assignment is overruled. There is ample evidence 
from which the jury could find that while defendants were carry- 
ing out a conspiracy to rob Mr. Minor, and while actually en- 
gaged in the perpetration or attempted perpetration of the felony 
of robbery, one of the defendants shot and killed Mr. Minor. 
This is sufficient to overcome the motions for judgment as  of 
nonsuit. State v. Fox, 277 N.C. 1, 175 S.E. 2d 561 (1970), and 
cases cited therein. 

Defendants next contend that i t  was error for the court 
to allow the witness Bobby Hairston to testify that on the way 
from his house to the wooded area behind Mr. Minor's store he 
asked the group where they were going and received the answer 
that they "were going to knock a store off." Defendants insist 
that this testimony should have been excluded as hearsay because 
the witness did not know who answered his question. 

[lo, 111 When a conspiracy has been established, declarations 
of any one of the conspirators made while the conspiracy is in 
existence and in furtherance of the common design are admis- 
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sible against the other conspirators. Here, all the evidence tended 
to show that a conspiracy to rob Mr. Minor existed, and that 
the declaration was made by one of the defendants while on the 
way to the scene of the crime. For that reason, the testimony 
would be competent. State v. Sande,rs, 276 N.C. 598, 174 S.E. 2d 
487 (1970) ; State v. Conrad, 275 N.C. 342, 168 S.E. 2d 39 
(1969) ; State v. Gallimore, 272 N.C. 528, 158 S.E. 2d 505 
(1968) ; State v. Davis, 177 N.C. 573, 98 S.E. 785 (1919) ; Stans- 
bury, N. C. Evidence 5 173 (2d Ed. 1963) ; 2 Strong, N. C. In- 
dex 2d, Conspiracy § 5. 

[I21 Defendants next contend that the court erred in allowing 
the solicitor to ask leading questions of State's witness Bobby 
Hairston, who himself was involved in the perpetration of the 
crime charged. In his initial statement to the police, this witness 
had not implicated defendant McIntyre in the shooting, and the 
leading questions were intended to show why he had not done 
so. The witness was naturally hesitant to testify, explaining 
that he was afraid of McIntyre because McIntyre had threatened 
to kill him if he talked. The court has discretionary power to 
permit leading questions to be asked and when there is no abuse 
of this discretion it will not be reviewed on appeal. State v. 
Johnson, 272 N.C. 239, 158 S.E. 2d 95 (1967) ; State v. Painter, 
265 N.C. 277, 144 S.E. 2d 6 (1965) ; State v. Pearson, 258 N.C. 
188, 128 S.E. 2d 251 (1962) ; State v. Beatty, 226 N.C. 765, 40 
S.E. 2d 357 (1946) ; Stansbury, N. C. Evidence 5 31 (2d Ed. 
1963). No abuse of discretion is shown, and this assignment is 
overruled. 

113, 141 Sergeant Burke, a member of the detective division of 
the Winston-Salem Police Department, testified that he viewed 
the scene of the crime on the night of the murder and the next 
day, and that when standing in the place from which the shot 
allegedly was fired, he could see the spot where Mr. Minor fell. 
Defendants contend that the admission of this testimony was 
error. Defendants in their briefs quote from 3 Strong, N. C. In- 
dex 2d, Evidence § 19, p. 625 : 

"Whether the existence of a state of affairs a t  one time 
is competent to show the existence of the same state a t  an- 
other time is a question of materiality or remoteness to be 
determined upon the facts of each particular case in accord- 
ance with the nature of the subject matter, the length of 
time intervening, and a showing, if any, as to whether con- 
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ditions had remained unchanged ; the determination of com- 
petency rests largely in the discretion of the trial court. It 
is required that there be reasonable proximity in time, or 
proof that the conditions remained the same." 

The fact that Sergeant Burke examined the scene the night of 
the murder and again the next morning meets the requirement 
that there be a reasonable proximity in time. Moreover, the de- 
termination of competency of such evidence rests largely in the 
discretion of the trial court. Jenkins v. Hawthorne, 269 N.C. 672, 
153 S.E. 2d 339 (1967). Here, no abuse of discretion is shown. 
I t  is also noted that Sergeant Burke had previously given the 
same testimony without objection. For this reason, the benefit 
of the later objection would be lost. Stansbury, N. C. Evidence 
$ 30 (2d Ed. 1963) ; Shelton v. R. R., 193 N.C. 670, 139 S.E. 232 
(1927) ; Smith v. R.  R., 163 N.C. 143, 79 S.E. 433 (1913). This 
assignment is overruled. 

[15] Defendants contend that the trial court failed to correctly 
charge on the law of accomplice testimony. The court charged 
as follows: 

"There is evidence here which tends to show in this 
case or in these cases that have been consolidated for trial 
that the witnesses for the State, Robert Hairston and Dur- 
kin Woodruff, were accomplices in the commission of the 
crime charged in these cases. I instruct you that an accom- 
plice is a person who joins with another in the commission 
of a crime. The accomplice may actually take part in acts 
necessary to accomplish the crime or he may knowingly help 
or encourage another in the crime either before or during 
its commission. An accomplice is considered by the law to 
have an interest in the outcome of the case. If you find that 
these witnesses were accomplices, you should examine every 
part of their testimony with the greatest care and cautim. 
If, after doing so, you believe their testimony in whole or 
in part, you should treat what you believe-that which 
you believe-the same as you would any other believable 
evidence." (Emphasis added.) 

Defendants contend that in lieu of the above the court should 
have charged as  follows: 

"The court charges you that an accomplice is an inter- 
ested witness; that he has an interest in the outcome of 



N.C.] FALL TERM 1971 235 

State v. Hairston and State v. Howard and State v. McIntyre 

your verdict in this case. And so, the court charged you 
that you should scrutil?,ixe and look carefully into the testi- 
mony of the accomplices, Bobby Hairston and Durkin Wood- 
ruff. But, if after you have looked carefully into and scruti- 
nized their testimony, you believe they are telling the truth 
about the matter, then you would give the same weight and 
the same belief to their testimony that you would to that 
of any disinterested witness who may have testified." (Em- 
phasis added.) 

While it is true that the charge as contended for by the defend- 
ants is correct, it is equally true that the charge as given-that 
the jury should examine the testimony of the accomplices with 
the "greatest care and caution"-is in fact stating to the jury 
that they "should scrutinize and look carefully into the testi.- 
mony of the accomplices." Defendants' contentions are based on 
a distinction without a difference. The charge as given by the 
court is very similar to that adopted by the Committee on Pat- 
tern Jury Instructions of the North Carolina Conference of Su- 
perior Court Judges. N.C.P.I. Crim. (tentative) 104.25. There 
is no merit to this assignment. 

Defendants next assign as error the failure of the court 
to instruct the jury that they could find the defendants guilty 
of murder in the second degree. This assignment is without 
merit. 

"Where all the evidence tends to show that the homi- 
cide was committed by lying in wait, or in the perpetration 
or attempted perpetration of robbery or rape, the court cor- 
rectly charges the jury either to convict the defendant of 
murder in the first degree, if the evidence satisfied them 
beyond a reasonable doubt, or to acquit the defendant if not 
so satisfied. The same rule applies when the evidence tends 
to show that the defendants conspired together to commit 
the felony and the homicide was committed by one of them 
in the perpetration or attempted perpetration of a felony. 
. . ." 4 Strong, N. C. Index 2d, Homicide $ 30. 

[16] G.S. 14-17 provides in pertinent part: "A murder . . . 
which shall be committed in the perpetration or attempt to per- 
petrate any arson, rape, robbery, burglary or other felony, shall 
be deemed to be murder in the first degree. . . ." A murder 
committed in the perpetration or attempt to perpetrate any fel- 
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ony within the purview of G.S. 14-17 is murder in the first de- 
gree, irrespective of premeditation or deliberation or malice 
aforethought. State v. Maynard, 247 N.C. 462, 101 S.E. 2d 340 
(1958), and cases cited. Accord, State v. Rich, 277 N.C. 333, 177 
S.E. 2d 422 (1970) ; State v.  Fox, supra; State v. Henderson, 
276 N.C. 430, 173 S.E. 2d 291 (1970) ; State v. Hill, 276 N.C. 1, 
170 S.E. 2d 885 (1969). 

[I71 The evidence in the present case is to the effect that this 
group of five assembled a t  the home of Bobby Hairston; that 
they proceeded to an area near Mr. Minor's grocery store and 
there discussed robbing Mr. Minor and which one would do the 
shooting; that after some discussion they split into two groups, 
two staying in the wooded area near the grocery store and three 
proceeding to the store to rob Mr. Minor; and that one of the 
two who stayed in the woods, upon seeing Mr. Minor emerge 
from the grocery store, shot and killed him. All the evidence is 
to the effect that Mr. Minor was killed in the perpetration or 
attempted perpetration of a felony-robbery. Under these cir- 
cumstances, i t  was not necessary for the court to charge on 
second degree murder, and the failure to do so was not error. 

[18] Defendants next contend that the court should have in- 
structed the jury on the law regarding the abandonment of a 
conspiracy, and further that if the conspiracy was abandoned, 
the other defendants would not be accountable for the independ- 
ent act of Charles Hairston. Bobby Hairston testified in part: 

"All five of us were together in the woods. We stayed 
in the woods for a few moments and then we had discussion 
of who was going to shoot the gun. We had the discussion 
among ourselves. So, I decided instead of shooting the man 
we just run around and snatch the money and run. So, then, 
I gave the gun to Charles Hairston, the defendant here. 
And Mr. McIntyre and Edward Howard and myself went 
around the corner. I t  was my shotgun. We were going to 
hit the man, snatch the money, and run." 

Durkin Woodruff testified : 

"All five of us were present in the woods a t  that time. 
We sit down. Earnest McIntyre told me to stay with Charles 
up on the hill in the woods nearby the store. When Charles 
shot the man, they were going around to get the money. We 
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talked about how we were going to rob the man that owned 
this store. Charles and Bobby was choosing over the gun 
and who was going to shoot. Charles got the gun and Robert 
left then with Ed Howard and Earnest McIntyre. . . . 
From the spot in the woods, we could see the Minor's store 
and the bridge. . . . First, I saw this boy come out of the 
store and put something in the car on the bridge. Then the 
man came out of the store. The boy left from the car. Then 
the man came to get something. He had something in his 
hand. I could see the man from the woods. And the man 
came out of the store and then Charles said, 'There he go,' 
and say, 'I can't get to him,' and then he moved over to him 
and then he shot and I saw the man grab his head. I saw the 
man fall. Charles shot." 

This testimony clearly shows that the original conspiracy to rob 
Mr. Minor had not been abandoned, and that the defendants were 
continuing their efforts to carry out the plan to rob him. 

In State v .  Smith, 221 N.C. 400, 405, 20 S.E. 2d 360, 363-64 
(1942), i t  is said: 

" . . . If many engage in an unlawful conspiracy, to be 
executed in a given manner, and some of them execute i t  
in another manner, yet their act, though different in the 
manner, is the act of all who conspired. S. v. Bell, 205 N.C. 
225,171 S.E. 50; 1 Bishop on Crim. Law (9 Ed.), 465. 

"And the liability also extends to acts not intended or 
contemplated as a part of the original design, but which 
are a natural or probable consequence of the unlawful com- 
bination or undertaking. S. v. Williams, 216 N.C. 446, 5 
S.E. (2d) 314; S. v. Beal, 199 N.C., p. 294, 154 S.E. 604; 
1 Brill's Cyclopedia Crim. Law, 464. The general rule is, 
that if a number of persons combine or conspire to commit 
a crime, or to engage in an unlawful enterprise, each is 
responsible for all acts committed by the others in the 
execution of the common purpose which are a natural or 
probable consequence of the unlawful combination or under- 
taking, even though such acts are not intended or contem- 
plated as a part of the original design. S. v. Williams, supra; 
S. v. Powell, supra [I68 N.C. 134, 83 S.E. 3101 ; S. v. Lea, 
supra [203 N.C. 13, 164 S.E. 7471 ; S. v. Stewart, 189 N.C. 
340, 127 S.E. 260. In the McCahill case, supra [S. v .  
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McCahill, 72 Iowa, 1111, it was held that where a large 
number of persons combined to drive employees from 
premises, and in carrying out the conspiracy, one committed 
a murder, the rest, who did not intend it, were also guilty. 
And in the Bell case, supra, where six persons were charged 
with conspiracy to burglarize a house, and a murder was 
committed by one of the conspirators in the attempted per- 
petration of the burglary, i t  was said that each and all of 
the conspirators were properly tried for the murder, albeit 
one of the defendants remained a distance from the scene 
of the crime." 

Accord, State v. Fox, supra. 

In the present case, the evidence shows that all defendants 
had formed a conspiracy to rob Mr. Minor, and that in attempt- 
ing to perpetrate this crime Charles Hairston shot and killed 
Mr. Minor. Under these facts, each and all of the conspirators 
are guilty of murder in the first degree, and the court correctly 
refused to charge that the conspiracy had been abandoned, and 
that the other defendants were not accountable for the act of 
Charles Hairston. 

The other assignments of error, although formal, have 
been carefully considered and found to be without merit. 

For the reasons indicated, the verdicts and judgments will 
not be disturbed. 

No error. 

STATE OF NORTH CAROLINA v. JOHN TENORE 

No. 77 

(Filed 14 January 1972) 

1. Indictment and Warrant 8 9- motion to quash -question presented - 
sufficiency of warrant 

A motion to quash is a proper method of testing the sufficiency 
of the warrant to charge a criminal offense; it is not a means of test- 
ing the guilt or innocence of the defendant with respect to a crime 
properly charged. 
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2. Obscenity- obscene dancing - prosecution - sufficiency of the war- 
rant - county ordinance 

A warrant charging that defendant unlawfully permitted on the 
premises of the Tempo Lounge, over which he has control, a nude and 
obscene dance of a named female person, in the presence of one or 
more male persons wherein she showed her breasts with less than a 
fully opaque covering of portions thereof below the top of the complete 
nipple area including the areola, the Tempo Lounge being a public or 
private place to which the public is invited, such offense being in 
violation of the county ordinance, held sufficient to charge a violation 
of the county ordinance prohibiting such conduct. 

3. Indictment and Warrant 5 9- sufficiency of the warrant -requisite 
A warrant must be sufficiently definite so as  to enable the defend- 

ant to prepare his defense, to enable the court to proceed to judgment, 
and to bar a subsequent prosecution for the same offense. G.S. 15-153. 

4. Obscenity; Counties § I- county ordinance prohibiting obscene dancing 
- preemption by state law 

A county board of commissioners had no authority to adopt an 
ordinance prohibiting the presentation of a nude or obscene dance or 
exhibition-the ordinance making it a misdemeanor, punishable by a 
fine not to exceed $50.00 or imprisonment not to exceed 30 days, for 
any person "as owner, manager, lessee, director, promoter, or  agent" 
to permit "the premises over which he has control to be used for 
any . . . purposes of obscenity or nudity" as  defined in the ordinance- 
since the General Assembly has preempted the field by enactment of 
a state-wide statute which prohibits and punishes the precise type of 
conduct prohibited by the ordinance. [former] G.S. 14-190; G.S. 14- 
190.1 to G.S. 14-190.9; G.S. 153-9(55); G.S. 160A-174, -181. 

5. Statutes § 8- prospective effect of statute - county ordinances 
The repeal of a state-wide law which during its life prohibited 

the enactment of a county ordinance is prospective in this respect and 
does not breathe life into an ordinance which was beyond the authority 
of the ordaining body when i t  was adopted. 

6. Counties $ 2-- county commissioners - extent of legislative authority 
A county board of commissioners has no legislative authority not 

granted to i t  expressly or by necessary implication from expressly 
granted powers. 

7. Criminal Law 8 1- statutory offense - authority of legislating body 
One may not be tried and convicted of a statutory offense if, a t  

the time of his trial, the legislative body which declared his conduct in 
question to be a crime had no authority to do so. 

APPEAL by defendant from the judgment of the Court of 
Appeals, reported in  11 N.C. App. 374, 180 S.E. 2d 115, re- 
versing the judgment of Copeland, S.J., a t  the 21 September 
1970 Special Criminal Session of ONSLOW. 
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The defendant was tried in .the District Court of Onslow 
County upon a warrant charging him as follows: 

"The undersigned, W. C. Jarman, being duly sworn, 
complains and says that a t  and in the county named above 
and on or about the 21st day of May, 1970, the defendant 
named above did unlawfully, wilfully, as owner, manager, 
director and promotor permit on the premises of the Tempo 
Lounge, over which he has control, a nude and obscene 
dance, exhibition, and performance of one Virginia P. Lewis, 
a female person, in the presence of one or more male persons 
wherein she showed her breasts with less than a fully 
opaque covering of portions thereof below the top of the 
complete nipple area including the areola, said Tempo 
Lounge being a public or private place to which the public 
is invited. 

"The offense charged here was committed against the 
peace and dignity of the State and in violation of law, Sec- 
tion 1-B, An Ordinance making i t  a misdemeanor to permit 
recreations, amusements, exhibitions and entertainment 
detrimental to the public good (Onslow County) ." 
Defendant's brief states he moved in the district court to 

quash the warrant, which motion was there denied. He was 
found guilty in the district court and sentence was imposed. 
He appealed to the superior court and was there brought to 
trial upon the warrant. Before entering a plea to the charge, he 
moved to quash. The motion was allowed by the superior court 
on the following grounds : 

"1. That Section 1-B upon which warrant is based is in 
violation of the United States Constitution and the Constitution 
of North Carolina. 

"2. The ordinance is vague and ambiguous. 

"3. The warrant fails to state a proper cause of action." 

The State appealed to the Court of Appeals, which reversed 
the judgment of the superior court without stating any reason 
for its decision. 

The original record filed in the Court of Appeals shows 
that the Board of Commissioners of Onslow County adopted an 
ordinance, filed for registration and duly recorded 27 April 
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1970 in the county's Ordinance Book No. 1, which ordinance 
reads as follows: 

"AN ORDINANCE MAKING IT A MISDEMEANOR TO DO OR PER- 
MIT RECREATIONS, AMUSEMENTS, EXHIBITIONS AND ENTER- 
TAINMENT DETRIMENTAL TO THE PUBLIC GOOD 

"PREAMBLE: That whereas, i t  is the opinion of the govern- 
ing body of Onslow County and in  the interest of public 
morals, welfare and public good of the citizens of Onslow 
County, and especially for the benefit of our youth and 
young people residing in Onslow County, to prohibit certain 
recreations, amusements, exhibitions and entertainment ; 

"BE IT ORDAINED by the Board of Commissioners of Onslow 
County : 

"SECTION 1. Presentation of an  obscene or nude play, 
dance, exhibition or other performance or exhibition of 
private parts of a person creating a lewd, lascivious, or 
lustful atmosphere. 

"(A) DEFINITION OF TERMS. 

As used in this section: 

" (1) 'Nude' or 'Nudity'-means the showing of the 
human male or female genitals, pubic area or buttocks with 
less than a full opaque covering, or the showing of the fe- 
male breast with less than a fully opaque covering of any 
portion thereof below the top of the complete nipple area 
including the areola. 

" (2) 'Private Parts'-As used herein, private parts 
shall include not only male and female genitals but shall 
also include the breasts of a physically developed female. 

"(3) 'Obscene' or 'Obscenity'-A thing is obscene if 
considered as  a whole; its predominant appeal is the pru- 
rient interest, i.e., 

"(a) A shameful or morbid interest in nudity, sex 
or excretion and i t  goes substantially beyond customary 
limits of candor in description or presentation of such 
matters; and 

" (b) Is  patently offensive to prevailing standards 
in the adult community as  a whole; and 
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"(c) Is utterly without redeeming social impor- 
tance. 

"Any person who in any place willfully exposes or 
shows any obscene or nude play, dance, exhibition or other 
performance in the presence of one or more persons of the 
opposite sex or who aids or abets in any such act or who 
procures another to so perform or takes part in such ex- 
hibition or performance where such obscene or nude play, 
dance, exhibition or other performance is conducted in any 
public place, street, highway or other public or private place 
to which the public is invited; or any person who as owner, 
manager, lessee, director, promoter, or agent permits the 
premises over which he has control to be used for any 
such purposes of obscenity and nudity, shall be guilty of a 
midemeanor. 

" (C) INDECENT PUBLIC EXPOSURE : 

"Any person who shall willfully make any indecent 
public exposure of the private parts of his or her person 
in any public place, street, or highway shall be guilty of a 
misdemeanor. 

"SECTION 2. Separate Violations. 

"Each violation of this Ordinance shall constitute a 
separate offense. 

"SECTION 3. Penalty. 

"Any person found guilty of violation of this Ordinance 
shall be punishable by a fine not to exceed $50.00 or im- 
prisonment not to exceed thirty (30) days. 

"SECTION 4. Severability. 

"If any section or provision of this Ordinance shall be 
held invalid by a court of competent jurisdiction, such in- 
validation shall not affect the remaining or other sections 
or provisions to the end that provisions of this Ordinance 
are severable. 
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"SECTION 5. Effective date of Ordinance. 

"This Ordinance shall become effective a t  the end of 
twenty (20) days following date of Publication of this Ordi- 
nance in compliance with N.C. G.S. 153-9 (55) ." 
A written stipulation of the parties, added to the record 

in this Court, sets forth that the minutes of the Board of Com- 
missioners of Onslow County show that the motion to adopt the 
ordinance was carried unanimously on the first reading a t  a 
meeting of the Board held on 2 March 1970 and was again car- 
ried unanimously on a second reading a t  a meeting of the Board 
held on 6 April 1970, that such motion directed publication of 
the ordinance on 7 April 1970 and further directed that the 
ordinance take effect on 27 April 1970. The stipulation further 
shows that the ordinance was published in the Jacksonville 
Daily News, a newspaper of Onslow County, on 7 April 1970, 
twenty days prior to its effective date. 

A further stipulation of the parties, added to the record 
in this Court, states that a notice of public hearing upon the 
proposal to adopt said ordinance, which hearing was called by 
the Board a t  its meeting on 2 March 1970, was published in the 
said newspaper on 9 March 1970. This notice set forth the sub- 
stance of the then proposed ordinance and stated that such hear- 
ing would be had on 16 March 1970 ; i.e., twenty-one days prior to 
the meeting of the Board a t  which the motion to enact the ordi- 
nance was passed by the Board of Commissioners on its second 
reading. 

Attorney General Robert Morgan and Assistant Attorney 
General Christine Y .  Demon for the State. 

Turner and Harrison by J.  Harvey Turner for defendant. 

LAKE, Justice. 

[I] "A motion to quash is a proper method of testing the suf- 
ficiency of the warrant * * * to charge a criminal offense. It 
is not a means of testing the guilt or innocence of the defendant 
with respect to a crime properly charged." State v. Cooke, et al., 
248 N.C. 485, 489, 103 S.E. 2d 846. We do not have before us 
on this appeal any question concerning the sufficiency of evi- 
dence to establish the defendant's guilt of the offense charged in 
the warrant, if any, for no evidence has been offered. For the 
purposes of this appeal, we take the facts to be as alleged in the 
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warrant. The questions to be determined are: (1) Does the con- 
duct of the defendant, so alleged, constitute a violation of the 
ordinance adopted by the County Board of Commissioners? and 
(2) if so, may the Board of Commissioners of the County, by 
adopting such ordinance, make such conduct a criminal offense? 

121 The warrant plainly charges: The Tempo Lounge is a pub- 
lic place or a private place to which the public is invited ; the de- 
fendant, as owner, manager, director and promoter of the Tempo 
Lounge, has control of the premises on which i t  is located; as 
such, he unlawfully and wilfully permitted on the premises of 
the Tempo Lounge, in the presence of one or more male persons, 
"a nude and obscene dance, exhibition and performance" by 
Virginia P. Lewis, a female person, wherein she "showed her 
breasts with less than a fully opaque covering of portions thereof 
below the top of the complete nipple area including the areola ;" 
such permission by the defendant was in violation of Section 
1-B of the County Ordinance. 

Section 1-B of the County Ordinance provides that i t  shall 
be a misdemeanor for any person, as owner, manager, lessee, 
director or promoter to permit premises over which he has 
control to be used for "any such purposes of obscenity and nudi- 
ty." The phrase "any such purposes of obscenity and nudity" is 
made clear by reference to the first clause of Section 1-B of 
the ordinance, which makes it a misdemeanor for any person, 
in the presence of one or more persons of the opposite sex, 
wilfully to show any "obscene" dance or to take part in such 
exhibition or performance conducted in any public place or any 
private place to which the public is invited. The term "obscene," 
"obscenity," "nude" and "nudity" are defined in Section 1-A of 
the ordinance. The appropriate definition is to be read into Sec- 
tion 1-B of the ordinance wherever such word appears. 

12, 31 There is nothing vague or ambiguous about what the 
warrant charges the defendant with having done. It is impossible 
to believe that the reading of this warrant did not make the 
defendant fully aware of what he stands charged with having 
permitted Virginia P. Lewis to do on the premises of the Tempo 
Lounge on 21 May 1970. The reference in the warrant to the 
section of the ordinance alleged to have been violated, together 
with the above stated recitals of fact contained therein, is suf- 
ficient to charge the offense. Stute v. W a l k e ~ ,  179 N.C. 730, 
102 S.E. 404. See also, State v. McGowan, 243 N.C. 431, 90 S.E. 
2d 703. The charge is sufficiently definite to enable the defend- 
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ant to prepare his defense, to enable the court to proceed to 
judgment and to bar a subsequent prosecution for the same of- 
fense. This is the test of the sufficiency of a warrant as to the 
definiteness of its allegations. G.S. 15-153; State v. Sparrow, 
276 N.C. 499, 510, 173 S.E. 2d 897; State v. Banks, 263 N.C. 
784, 140 S.E. 2d 318; Strong, N.C. Index 2d, Indictment and 
Warrant, 8 9. 

[4] We find no basis for the conclusion of the superior court 
that the ordinance is vague and ambiguous or for its conclusion 
that the warrant fails to state a violation of the ordinance. 
There remains for consideration the more serious question of 
whether the Board of Commissioners of Onslow County had 
authority to adopt an ordinance making such conduct by the 
defendant a criminal offense. We are forced to the conclusion 
that it did not have such authority, for the reason that the Gen- 
eral Assembly preempted this field by enactment of a state- 
wide statute making criminal, and providing for the punishment 
of, the precise type of conduct with which the defendant is 
charged in this warrant. 

In State v. Furio, 267 N.C. 353, 148 S.E. 2d 275, we said, 
"[Wlhere the Legislature has enacted a statute making an act 
a criminal offense, a city may not adopt an ordinance dealing 
with the same conduct." In State v. B d t a i n ,  89 N.C. 574, this 
Court, speaking through Justice Merrimon, later Chief Justice, 
said: "Nor can municipalities, by ordinances, create offenses 
known to the general laws of the State, and provide for the 
punishment of the same, unless they have special authority so 
to provide conferred either by some general or special statute. 
Hence, when an offense is indictable in the superior court, a 
city or town ordinance, making the same act, or substantially 
the same act, an offense punishable by fine or imprisonment, 
such ordinance is void. It may be that the legislature has power 
to authorize a town to make an offense against the state a sepa- 
rate offense against the town, but this could be done only by 
an express grant of authority." Accord : State v. Dannenberg, 
150 N.C. 799, 63 S.E. 946; State v. Langston, 88 N.C. 692. 

In State v. Langston, supra, the defendant was convicted in 
the mayor's court of the City of Goldsboro upon a warrant 
charging violation of a city ordinance which forbade any person, 
having a license, to sell spirituous liquors on the Sabbath and 
imposed a fine of $20.00 for such offense. A state-wide statute 
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made i t  a misdemeanor, punishable by fine or imprisonment in 
the discretion of the court, for any person to sell spirituous or 
malt liquors on Sunday except on the prescription of a physician 
and for medical purposes. On appeal to the superior court, the 
action was dismissed for want of jurisdiction in the mayor's 
court. This Court affirmed the superior court, saying through 
Chief Justice Smith : 

"This statute, more comprehensive in i ts  scope than the 
ordinance, embracing as  well those who have not, as 
those who have, license to sell, and involving the same 
criminal act for  which is prescribed a punishment by fine 
or imprisonment a t  the discretion of the court, must super- 
sede the latter. 

"The rule is thus stated as  a deduction from the 
decided cases: 'A general grant of power, such as  a mere 
authority to make by-laws, or to make by-laws for  the 
good government of the place, and the like, should not be 
held to confer authority apon the corporation to make an  
ordinance punishing an  act;  for example, an assault and 
battery, which is made punishable as a criminal offense by 
the laws of the State.' 1 Dill. on Mun. Corp., 5 302. The 
power conferred upon the municipal body is presumed to 
be in subordination to a public law regulating the same 
matter for the entire state, unless a clear intent to the 
contrary is  manifest." 

By G.S. 153-9(55) the General Assembly conferred upon 
the boards of commissioners of the several counties power to 
adopt "ordinances supervising, regulating, or suppressing or 
prohibiting in the interest of public morals, comfort, safety, 
convenience and welfare, public recreations, amusements and 
entertainments, and all things detrimental to the public good; 
and ordinances in exercise of the general police power not in- 
consistent with the Constitution and laws of the State or the 
Constitution and laws of the United States." Similar authority 
was conferred upon all cities by G.S. 160-200(6) and G.S. 160- 
200(7), now repealed, and is presently conferred thereon by 
G.S. 160A-174 and G.S. 160A-181. 

In  Whitney Stores v. Clark, 277 N.C. 322, 327, 177 S.E. 2d 
418, this Court, speaking through Chief Justice Bobbitt, said, con- 
cerning G.S. 153-9 (55) : "The Act does not confer or withhold 
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authority in respect of specific activities; on the contrary, i t  
confers authority to enact ordinances in the exercise of the 
general police power. In this respect, the 1969 Act is similar to 
the statutes which confer general police power upon cities and 
towns." 

With reference to cities and towns, the General Assembly 
of 1971 provided in G.S. 160A-174(b), "The fact that a State 
or federal law, standing alone, makes a given act, omission, or 
condition unlawful shall not preclude city ordinances requiring 
a higher standard of conduct or condition." In State v. Furio, 
supra, we said, with reference to the authority conferred upon 
cities by the former statutes, G.S. 160-200(6) and G.S. 160- 
200 (7),  that it could not be "fairly implied from these statutes 
that the Legislature intended to preempt the entire subject of 
obscene displays and publications so as to forbid a city to enact 
an ordinance, otherwise within its authority, which forbids pub- 
lications or displays neither forbidden nor permitted by these 
statutes." Thus, the above quoted provision of G.S. 160A-174 (b) 
reaffirms our conclusion in State v. Furio, supra, that, not- 
withstanding the existence of a general state-wide law relating 
to obscene displays and publications, a city may enact an ordi- 
nance prohibiting and punishing conduct not forbidden by such 
state-wide law. As we noted in Whitney Stores v. Clark, supra, 
the authority conferred by G.S. 153-9(55) upon the boards of 
commissioners of the respective counties is the same as  that 
conferred upon cities and towns by G.S. 160-200(6) and G.S. 
160-200(7) now brought forward into G.S. 160A-174 and G.S. 
160A-181. 

The 1971 General Assembly repealed G.S. 14-189 to G.S. 14- 
190, inclusive, and enacted G.S. 14-190.1 to G.S. 14-190.9, state- 
wide laws relating to obscene literature and exhibitions and to 
indecent exposure. We find nothing therein which expresses 
or indicates an intent by the General Assembly to preclude cities 
and towns or counties from enacting and enforcing ordinances 
"requiring a higher standard of conduct or condition" within 
their respective jurisdictions. 

We must, therefore, compare the ordinance of Onslow 
County here in question with the state-wide law to determine 
whether the ordinance, as in State v. Furio, supra, undertakes 
to prohibit and punish, with reference to the charge in the 
warrant before us, conduct which is not forbidden by the state- 
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wide statute, and thus to require "a higher standard of conduct 
or condition," or undertakes to prohibit and punish the identical 
conduct dealt with by the state-wide statute. 

The ordinance in question makes i t  a misdemeanor, pun- 
ishable by a fine not to exceed $50.00 nor imprisonment not to 
exceed 30 days, for any person "as owner, manager, lessee, direc- 
tor, promoter, or agent" to permit "the premises over which he 
has control to be used for any * * * purposes of obscenity and 
nudity" as defined in the ordinance. 

G.S. 14-190, which was in effect when the Board of Com- 
missioners of Onslow County adopted the ordinance in question, 
provided : 

"Any person who in any place wilfully exposes his 
person, or private parts thereof, in the presence of one or 
more persons of the opposite sex whose person, or the 
private parts thereof, are similarly exposed, or who aids or 
abets in any such act, or who procures another so to expose 
his person, or the private parts thereof, or take part in any 
immoral show, exhibition or performance where indecent, 
immoral or lewd dances or plays are conducted in any 
booth, tent, room or other public or private place to which 
the public is invited; or any person, who, as owner, man- 
ager, lessee, director, promoter or agent, w in m y  other 
capacity, hires, leases or permits the land, buildings, o.r 
premises of which he is owner, lessee or tenant, or over 
which he has control, to be used for any such immoral pur- 
poses, shall be guilty of a misdemeanor. * * * Any person 
violating any provision of this section shall be punishable 
by a fine not to exceed five hundred dollars ($500.00), im- 
prisonment for not more than six months, or both." (Em- 
phasis added.) 

Thus, the state-wide statute in effect a t  the time the ordinance 
in question was adopted dealt specifically with the identical con- 
duct with which this defendant is charged in the warrant as a 
violation of the county ordinance. 

[5] Since the Board of Commissioners of the county could not, 
a t  the time they adopted this ordinance, enact a valid ordinance 
forbidding the conduct with which the defendant is charged in 
this warrant, the ordinance, in that respect, is void and does 
not support the warrant. It is immaterial that, subsequently, 
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G.S. 14-190 was repealed, for the repeal of a state-wide law 
which, during its life, prohibited the enactment of a county 
ordinance is prospective in this respect and does not breathe 
life into an ordinance which was beyond the authority of the 
ordaining body when i t  was adopted. 

Furthermore, G.S. 14-190.9, the 1971 enactment which re- 
placed G.S. 14-190, provides: 

"Any person who shall wilfully expose the private parts 
of his or her person in any public place and in the presence 
of any other person or persons, of the opposite sex, or 
aids or abets in any such act, or who procures another to 
perform such act; or any person, who as owner, manager, 
lessee, director, promoter or agent, or in any other capacity 
knowingly hires, leases or permits the land, building, or 
premises of which he is owner, lessee or tenant, or over 
which he has control, to be used for purposes of any such 
act, shall be guilty of a misdemeanor punishable by a fine 
not to exceed five hundred dollars ($500.00), imprisonment 
for not more than six months, or both." (Emphasis added.) 

Thus, it is apparent that the present state-wide law also 
deals specifically with the precise conduct with which the de- 
fendant is charged in this warrant pursuant to the county ordi- 
nance. 

[6, 71 A county board of commissioners, like the Congress of 
the United States, and unlike the General Assembly of North 
Carolina, has no legislative authority not granted to i t  expressly 
or by necessary implication from expressly granted powers. 
Surplus Company v. Pleasants, Sheriff, 264 N.C. 650, 654, 142 
S.E. 2d 697; Rarnsey v. Commissioners of Cleveland, 246 N.C. 
647, 100 S.E. 2d 55. One may not be tried and convicted of a 
statutory offense if, a t  the time of his trial, the legislative 
body which declared his conduct in question to be a crime had 
no authority to do so. United States v. Chambers, 291 US.  217, 
54 S.Ct 434, 78 L.Ed. 763. The defendant has not yet been tried 
for the offense charged in the warrant. Since, even if the Board 
of Commissioners of Onslow County formerly had authority to 
enact an  ordinance making the conduct charged in this warrant 
a criminal offense, such authority has been withdrawn by the 
enactment of G.S. 14-190.9, the defendant cannot now be tried 
and convicted under this warrant. 
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It will be observed that the state-wide statute permits a 
substantially greater punishment for the offense than that 
imposed by the ordinance. 

We do not have before us and we express no opinion as  
to the liability of the defendant to prosecution for violation of 
G.S. 14-190, which was in effect a t  the time of the conduct 
alleged in the warrant. Likewise, we do not have before us and 
express no opinion with reference to the validity of the ordi- 
nance in question concerning any matter or conduct other than 
the alleged conduct of this defendant as set forth in this war- 
rant. Thus, we express no opinion as to whether the definition 
of "obscene" and "obscenity" contained in this ordinance estab- 
lishes a "higher standard of conduct or condition" (see G.S. 
1608-174) than the "contemporary national community stand- 
ards" (see G.S. 14-190.1 (b) ) so as to permit a prosecution under 
i t  for conduct which would not violate the state-wide statute. 
Nor do we express any opinion as to whether, in accordance 
with the decisions of the Supreme Court of the United States, 
a county or municipal ordinance, otherwise valid, may consti- 
tutionally prohibit and make punishable an exhibition or the dis- 
semination of materials found to be "obscene" under the 
standards of the community wherein such ordinance applies, 
though not "obscene" as judged by the "contemporary national 
community standards." 

In Manual Enterprises v. Day, Postmaster General o f  the 
United States, 370 U.S. 478, 82 S.Ct 1432, 8 L.Ed. 2d 639, the 
question was as to the right of the Postmaster General, under 
an Act of Congress, to bar certain materials from the mail. 
The decision was that the Act of Congress should not be con- 
strued to confer this power. It was in that case that the term 
"national community standard" with reference to obscenity 
originated. There was no opinion in that case concurred in by 
a majority of the justices. The concept of a national community 
standard was mentioned only in the opinion of Mr. Justice 
HarIan, in which only Mr. Justice Stewart joined. Mr. Justice 
Harlan said: 

"There must first be decided the relevant 'community' 
in terms of whose standards of decency the issue must be 
judged. We think that the proper test under this federal 
statute, reaching as it does all parts o f  the United States 
whose population reflects many different ethnic and cul- 
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tural backgrounds, is a national standard of decency." 
(Emphasis added.) 

The leading case with reference to  the constitutionality of a 
statute dealing with the dissemination of obscenity is Roth v. 
United States and Alberts v. California (decided together), 354 
U.S. 476, 77 S.Ct. 1304, 1 L.Ed. 2d 1498. There, the standard 
adopted was the "contemporary community standards." (Page 
488-9). Our research has disclosed no decision of the United 
States Supreme Court holding that  a state statute or  a city or 
county ordinance must limit i ts  reach to conduct, exhibitions or 
the dissemination of materials "obscene" under the contempo- 
rary  national standard. 

For the reasons above stated, the judgment of the superior 
court quashing the warrant in this case was correct and the 
Court of Appeals erred in reversing it. The matter is, therefore, 
remanded to the Court of Appeals, for the entry by i t  of a 
judgment affirming the judgment of the superior court. 

Reversed and remanded. 

NAT HARRISON ASSOCIATES, INC. v. NORTH CAROLINA 
STATE PORTS AUTHORITY 

No. 127 

(Filed 14 January 1972) 

Rules of Civil Procedure 8 56- summary judgment 
Summary judgment may be granted where the pleadings or proof 

disclose that  no cause of action or defense exists. G.S. 1A-1, Rule 56(c). 

State 8 4- State Ports Authority - agency of the State 
The North Carolina State Ports Authority is an instrumentality 

and agency of the State, created and empowered to accomplish a 
public purpose. 

State 8 4- action against Ports Authority - recovery outside the con- 
tract 

In an action instituted against the State Ports Authority under 
G.S. 143-135.3, summary judgment was properly allowed in favor of 
the Ports Authority a s  to counts in which plaintiff sought to recover 
for loss of profits due to alleged delay by defendant and by other con- 
tractors, and for losses due to extra payments made to German sup- 
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pliers by reason of devaluation of the German mark, where there was 
no provision in the contracts for recovery of such damages, since 
plaintiff is entitled to recover only under the terms of his contract. 

4. State $ 4- contract action against Ports Authority -failore to com- 
plete contract - "as-built" drawings 

Plaintiff's contract action against the State Ports Authority under 
G.S. 143-135.3 should have been dismissed where plaintiff had not 
completed a material part of its contract by furnishing "as-built" 
drawings to defendant prior to filing a claim with the Director of 
the Department of Administration and instituting the action in superior 
court. 

5. State 8 4- contract against Ports Authority - failure t o  complete 
contract - affidavit that no liens exist 

Plaintiff's contract action against the State Ports Authority 
should have been dismissed where plaintiff has failed to comply with a 
contract requirement that  i t  furnish defendant with an affidavit to 
the effect that  all payments for materials, services, or any other rea- 
son in connection with the contract have been satisfied and that  no 
claims or liens exist against the contractor in connection with these 
contracts. 

APPEAL by plaintiff and by defendant from Clark, J., 4 
January 1971 Session of WAKE Superior Court, transferred to 
this Court for initial appellate review under our general trans- 
ferral order dated 31 July 1970. 

This action arose upon certain contracts between plaintiff 
and defendant. Defendant solicited bids on nine contracts for 
portions of the work involved in the construction of a bulk 
phosphate handling facility a t  Morehead City. Plaintiff submit- 
ted separate bids for four of these: (1) the Ship Loading Tower, 
(2) the Bucket Wheel Reclaimer, (3) the Conveyor System, and 
(4) the Dust Collection System, and a combined bid on all 
four of these items in the amount of $3,523,850. The combined 
bid was accepted, but a t  the request of defendant and the 
Architect-Engineer four separate contracts were signed, with 
the separate amounts being computed as a division of the com- 
bined bid. These contracts were designated as Contracts Nos. 
1, 2, 3, and 7. Various other contractors were awarded the re- 
maining five contracts. 

All contractors, including plaintiff, were notified to begin 
work on 21 December 1966. Each of plaintiff's four contracts 
specified the number of days in which the work was to be 
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completed, the time varying in each contract. Contracts Nos. 
1, 2, and 3 provided for liquidated damages of $500 per day for 
each day's delay in excess of the number of days specified in 
the contracts, and Contract No. 7 provided for liquidated dam- 
ages of $200 per day for each day's delay in excess of the speci- 
fied time. All the contracts provided that the beginning time 
and the time for completion would be of the essence. 

Each contract provided for an Architect-Engineer, and 
Section 35 of the General Conditions stated in pertinent part: 

"The Architect-Engineer shall give all orders and 
directions contemplated under this contract and specifica- 
tions relative to the execution of the work. The Architect- 
Engineer shall determine the amount, quality, acceptability, 
and fitness of the several kinds of work and materials 
which are to be paid for under this contract and shall decide 
all questions which may arise in relation to said work and 
the construction thereof. The Architect-Engineer estimates 
and decisions shall be final and conclusive, except as herein 
otherwise expressly provided. In case any question shall 
arise between the parties hereto relative to said contract 
or specifications, the determination or decision of the 
Architect-Engineer shall be a condition precedent to the 
right of the Contractor to receive any money or payment 
for work under this contract affected in any manner or to 
any extent by such question. 

6 4  . . . Any differences or conflicts in regard to their 
work which may arise between the Contractor under this 
contract and other contractors performing work for the 
Owner shall be adjusted and determined by the Architect- 
Engineer." 

Numerous delays were encountered in completing the 
work, and a t  the final inspection on 20 March 1969 the Architect- 
Engineer for the project determined that plaintiff had com- 
pleted work under Contracts Nos. 1, 2, and 3 on 12 March 1969, 
and had completed work under Contract No. 7 on 1 October 
1968. The Architect-Engineer also determined that an extension 
of time of 21 days should be allowed on Contract No. 7, and an 
extension of 112 days should be allowed on Contract No. 3, 
even though plaintiff had neither given notice of delays nor 
requested any extension of time as required by the contract. 
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After allowing these extensions, the Architect-Engineer further 
found that there was a delay of 221 days on Contract No. 1, of 
210 days on Contract No. 2, of 132 days on Contract No. 3, and 
70 days on Contract No. 7. Based on these findings, liquidated 
damages for the delay in completion of the work under the 
terms of the four contracts would be $295,500. 

In September 1969, plaintiff was informed that defendant 
was going to retain the final payment of $182,246 due plaintiff 
under the contracts and apply this amount to defendant's claim 
for liquidated damages. On 16 February 1970 plaintiff, under 
G.S. 143-135.3, filed a verified claim with the Director of the 
Department of Administration claiming that defendant owed 
the plaintiff $589,354.50, consisting of the final payment of 
$182,246 retained by defendant, plus claims for additional spare 
parts furnished, measured job costs, overhead losses, capital 
interest losses and loss of profits, loss due to revaluation of the 
German mark, claims for additional drawings furnished, and 
interest. Defendant replied to this claim denying any indebted- 
ness to the plaintiff and claiming a total of $295,500 as liqui- 
dated damages on the four contracts. 

The Director, after an extensive hearing, made findings of 
fact, entered conclusions of law, and awarded plaintiff $78,- 
023.81. The Director ordered plaintiff to furnish defendant 
properly executed affidavits stating that plaintiff had paid all 
claims, liens, etc,, arising out of the four contracts, and further 
ordered that the plaintiff furnish defendant "as-built" drawings 
of the construction work done, as provided for in the contracts. 
Defendant accepted the decision of the Director as to certain 
change orders in the sum of $10,127.76, but refused the remain- 
der of the Director's award. 

Plaintiff then filed an action in the Superior Court of Wake 
County, as authorized by G.S. 143-135.3, alleging six counts. 
The first alleged that plaintiff had completed its four contracts 
by 6 November 1968, that any delay in the completion of the 
work was caused by acts of the defendant or of the other 
contractors or other causes beyond plaintiff's control, that no 
liquidated damages should be assessed against the plaintiff, and 
that plaintiff was entitled to recover $178,746 wrongfully re- 
tained by defendant, with interest thereon from 6 November 
1968. The second count alleged that plaintiff had suffered cer- 
tain damages or loss of profits due to being delayed by other 
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contractors on this project and was entitled to recover $297,- 
427.44 for damages for  this delay, with interest from November, 
1968. The third count alleged that  due to delay in the completion 
of the contracts caused by defendant or other contractors, 
plaintiff lost the sum of $6,435 in extra payments made to 
German subcontractors and suppliers, due to the fact that  the 
German mark was revalued during the period of these delays. 
The fourth count alleged that  plaintiff had been forced to  
furnish, under protest, spare parts of the  value of $39,568.09 
not required to be furnished under the terms of one of the con- 
tracts. The fif th count alleged that  the plaintiff had been forced 
to furnish extra drawings, tools, and parts not required by its 
contract in the value of $8,550. The sixth count sought recovery 
of the $10,127.76 granted by the Director for change orders. 
(The parties stipulated that  this item of $10,127.76 should be 
paid.) 

Defendant in its answer to the complaint denied all allega- 
tions and counterclaimed for liquidated damages in  the sum of 
$295,500, alleging that  all delays not covered by extensions of 
time were the sole fault of plaintiff. 

Prior to trial defendant moved to dismiss the action, and 
alternatively moved for summary judgment as  to counts two and 
three of the complaint. The motion to dismiss was denied. The 
trial judge allowed summary judgment in favor of defendant on 
the second and third counts, for the reason that  the terms of 
the contracts did not provide for the recovery of such increased 
job costs, overhead losses, capital interest losses and loss of 
profit. The case was tried by Judge Clark without a jury a t  the 
4 January 1971 Session of Wake Superior Court. Plaintiff moved 
to dismiss the counterclaim of defendant a t  the beginning of 
the trial, a t  the close of plaintiff's evidence, and a t  the close of 
all the evidence. These motions were denied. 

After trial the court made findings of fact, entered con- 
clusions of law, and awarded judgment for the plaintiff in the 
sum of $210,746, with interest from 26 April 1969, and the 
sum of $10,127.76, with interest from 14 August 1969, "said 
award being contingent upon the furnishing by plaintiff to 
defendant of a contractor's affidavit for Contracts 1, 2, 3 and 7 
to the effect that  no claims or  liens exist against plaintiff in 
connection with said contracts." 
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Plaintiff appealed from the entry of summary judgment 
for defendant on counts two and three of its complaint, and 
defendant appealed from the entry of judgment in favor of the 
plaintiff. 

Broughton, Broughton, McConnell & Boxley by John D. 
McConnelL, Jr., and J. Melville Broughton, Jr., for  plaintiff  up- 
pellant and plaintiff  appellee. 

At torney General Robert Morgan, Assistant At torney Ge+ 
era1 Eugene A. Smith, and S ta f f  At torney Raf ford  E. Jones TOT 
defendant appellant and defendant appellee. 

MOORE, Justice. 

[I] Plaintiff contends that the trial court erred in granting 
summary judgment in favor of defendant on the second and 
third counts in the complaint. Plaintiff alleged in the second 
count that plaintiff had anticipated profits on the four contracts 
of $497,025, but due to delays caused by defendant and other 
contractors, i t  realized profits of only $111,401.66. In this count 
plaintiff sought to recover the lost profits of $297,427.44. The 
third count in the complaint alleged that since December of 
1968, when the $178,746 final payment was retained by defend- 
ant, the German mark had been revalued, requiring the plaintiff 
to pay a German supplier an additional $6,435 which would not 
have been necessary if this retainage had been timely released. 
On this count plaintiff sought to recover the $6,435. Summary 
judgment for defendant was granted on these two counts under 
the provision of Rule 56(c) of the Rules of Civil Procedure. 
G.S. 1A-1. 

Rule 56 (c) provides : 

" . . . The judgment sought shall be rendered forthwith 
if the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact 
and that any party is entitled to a judgment as a matter of 
law. . . . 9 9 

This rule provides for the disposition of cases where there is 
no genuine issue of fact, and its purpose is to eliminate formal 



N.C.1 FALL TERM 1971 257 

Harrison Associates v. State Ports Authority 

trials where only questions of law are involved. Where the 
pleadings or proof disclose that no cause of action or defense 
exists, a summary judgment may be granted. Kessing v. Mort- 
gage Corp., 278 N.C. 523, 180 S.E. 2d 823 (1971) ; 2 McIntosh, 
N. C. Practice and Procedure 5 1660.5 (2d Ed., Phillips' Supp. 
1970) ; 3 Barron and Holtzoff, Federal Practice and Procedure 
§ 1234 (Wright Ed., 1958). 

Procedurally, the question in the present case is:  Assuming 
the facts alleged in the second and third counts in the complaint 
to be true, was the defendant entitled to summary judgment as  
a matter of law? We think so. 

Plaintiff brought its suit under G.S. 143-135.3, which pro- 
vides : 

"Upon completion of any contract for construction or 
repair work awarded by any State board to any contractor, 
under the provisions of this article, should the contractor 
fail to receive such settlement as he claims to be entitled 
to under terms of his contract, he may, within 60 days from 
the time of receiving written notice as to the disposition 
to be made of his claim, submit to the Director of the De- 
partment of Administration a written and verified claim 
for such amount as he deems himself entitled to under the 
terms of said contract, setting forth the facts upon which 
said claim is based. In addition, the claimant, either in 
person or through counsel, may appear before the Director 
of the Department of Administration and present any addi- 
tional facts and arguments in support of his claim. Within 
90 days from the receipt of the said written claim, the 
Director of the Department of Administration shall make 
an investigation of the claim and may allow all or any part 
or may deny said claim and shall have the authority to 
reach a compromise agreement with the contractor and 
shall notify the contractor in writing of his decision. 

"As to such portion of the claim which may be denied 
by the Director of the Department of Administration, the 
contractor may, within six months from receipt of the 
decision, institute a civil action for such sum as he claims 
to be entitled to under said contract by the filing of a veri- 
fied complaint and issuance of summons in the Superior 
Court of Wake County or in the superior court of any 



258 IN THE SUPREME COURT [280 

Harrison Associates v. State Ports Authority 

county where in the work under said contract was per- 
formed. The procedure shall be the same as in all civil 
actions except as herein and as hereinafter set out. 

"All issues of law and fact and every other issue shall 
be tried by the judge, without jury; provided that the 
matter may be referred in the instances and in the manner 
provided for in article 20 of chapter 1 of the General Stat- 
utes." (Emphasis added.) 

[2] The North Carolina State Ports Authority, defendant in 
this action, was created by Article 22 of Chapter 143 of the 
General Statutes, and is an instrumentality and agency of the 
State, created and empowered to accomplish a public purpose. 
G.S. 143-217; Webb v .  Port Commission, 205 N.C. 663, 172 S.E. 
377 (1934). 

In Insurance Co. v. Gold, Cmniss ioner  of Insurance, 254 
N.C. 168, 172, 118 S.E. 2d 792, 795 (1961), Justice Clifton 
Moore stated for the Court: 

( 6  6 . . . An action against a commission or board created 
by statute as an agency of the State where the interest or 
rights of the State are directly affected is in fact an action 
against the State.' Insurance Co. v. Unemployment Compen- 
sation Commission, supra [217 N.C. 495, 8 S.E. 2d 6191. 
The State is immune from suit unless and until i t  has 
expressly consented to be sued. It is for the General As- 
sembly to determine when and under what circumstances 
the State may be sued. When statutory provision has been 
made for an action against the State, the procedure pre- 
scribed by statute must be followed, and the remedies thus 
afforded are exclusive. The right to sue the State is a condi- 
tional right, and the terms prescribed by the Legislature are 
conditions precedent to the institution of the action. Kirk- 
patrick v .  Currie, Comr. of Revenue, 250 N.C. 213, 108 
S.E. 2d 209; Duke v. Shaw, Comr. of Revenue, 247 N.C. 
236, 100 S.E. 2d 506; Insurance Co. v. Unemployment Com- 
pensation Commission, supra; Rotan v. State, s u p m  [I95 
N.C. 291, 141 S.E. 7331 ." 
In Teer Co. v. Highway Commission, 265 N.C. 1, 143 S.E. 

2d 247 (1965), Justice Bobbitt (now Chief Justice), speaking of 
G.S. 136-29 (a statute almost identical to G.S. 143-135.3), which 
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permits suits on highway construction claims against the State 
Highway Commission, said : "The quoted statute, which assumes 
a valid contract is subsisting, provides for recovery, 'under the 
said contract.' In  our view, recovery, if any, 'under the said 
contract' must be based on the terms and provisions thereof." 
And the Court then continued: "Even so, recovery, if any, must 
be within the terms and framework of the provisions of the con- 
tract of July 8, 1958 and not otherwise." 

131 In the present case, the trial judge correctly found that 
there was no provision in the contracts for recovery of damages 
for  delays or for losses by reason of the devaluation of the 
German mark. Under the provisions of G.S. 143-135.3, the plain- 
tiff is only entitled to recover "such settIement as he claims to 
be entitled to under terms of his contract" and since plaintiff's 
claims as set out in the second and third counts of i ts  complaint 
did not arise under the terms of its contracts, the court properly 
entered summary judgment on these two counts. 

Defendant contends the trial court committed prejudicial 
error in failing to allow defendant's motion to dismiss. At  the 
beginning of the trial, defendant moved to dismiss this action 
under Rule 12(b)  (6)  of the Rules of Civil Procedure on the 
ground that  the plaintiff had not complied with the conditions 
of the contracts and the pertinent statutes so as to be entitled 
to  bring this action. At  the close of plaintiff's evidence, the 
defendant moved to dismiss for failure to establish a cause of 
action. A t  the close of all the evidence, defendant moved to dis- 
miss under Rule 41(b) of the Rules of Civil Procedure. Each 
motion was denied, and defendant excepted. 

Defendant contends that  the four contracts involved in this 
case were not completed within the meaning of G.S. 143-135.3 
so as  to enable plaintiff to proceed with the filing of its claim 
before the Director of the Department of Administration. This 
contention is based first  upon Section 29.00 of the Special Con- 
ditions of each contract, which is as follows: 

"29.00 AS-BUILT DRAWINGS. AS the work progresses, 
each Contractor shall keep a compIete record of any and 
all variations between actual project installations and con- 
tract drawing and specification requirements. Upon com- 
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pletion of project one set of drawings shall be marked in 
red to show all such variations and these drawings shall be 
forwarded to Architect-Engineer." 

It is also based on Section 1.08 of the Technical Specifications 
in Contract No. 3, which provides: 

"1.08 RECORD DRAWINGS. Upon completion of the work 
the contractor shall furnish to the engineer original or 
reproducible tracings of a complete set of drawings and 
calculations of the facility, as built, and furnish in book 
form 8 copies of instructions for operation, maintenance 
and lists of spare parts. These books are to include all de- 
scriptive material, parts list, drawings covering all items 
of electrical equipment and mechanical units, and instruc- 
tions prepared by the manufacturers covering the proper 
methods of adjusting, lubricating and otherwise maintain- 
ing each item." 

[4] The trial court found as a fact that these drawings were 
not furnished and accepted by the defendant until on or about 
1 March 1971. This claim was filed with the Director of the 
Department of Administration on 16 February 1970, over a 
year before the plantiff furnished the "as-built" drawings, and 
this action was instituted on 9 July 1970, some eight months 
before the plaintiff had completed a material part of its con- 
tract by furnishing these drawings. It is apparent that the plain- 
tiff filed its claim with the Director of the Department of Ad- 
ministration and also instituted this action before i t  had com- 
pleted these provisions of its contracts. The "as-built" draw-, 
ings were very important to defendant. During the course of 
construction numerous changes were made in the contract draw- 
ings and specifications, and the amended drawings were neces- 
sary for future use in repairs or other changes. The court erred 
in not dismissing this action because of the failure of plaintiff 
to complete its contracts by the timely filing of these "as- 
built" drawings, as it was required to do by G.S. 143-135.3. 

The next contention of the defendant presents an even more 
serious question. The Special Conditions of each contract pro- 
vide : 

"16.00 CONTRACTOR'S AFFIDAVIT. The final payment of re- 
tained amount due the Contractor on account of the contract 
shall not become due until the Contractor has furnished to 
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the Owner through the A-E an affidavit signed, sworn, 
and notarized to the effect that all payments for materials, 
services, or any other reason in connection with his con- 
tract have been satisfied and that no claims or liens exist 
against the Contractor in connection with this contract. 
In the event that the Contractor cannot obtain similar 
affidavits from subcontractors to protect the Contractor 
and the Owner from possible liens or claims against the 
subcontractor, the Contractor shall state in his affidavit 
that no claims or liens exist against any subcontractor to 
the best of his (the Contractor's) knowledge, and if any 
appear afterwards, the Contractor shall save the Owner 
harmless on account thereof." 

The plaintiff has not furnished such affidavits, and the 
trial court, although holding that the failure to furnish affi- 
davits was not so material as to prevent plaintiff from proceed- 
ing with this action, did hold that plaintiff would not be entitled 
to final payment under each of its contracts until such time as 
the affidavits were furnished. The final judgment provided that 
the plaintiff have and recover certain money of the defend- 
ant " . . . said award being contingent upon the furnishing by 
plaintiff to defendant of a contractor's affidavit for Contracts 
Nos. 1, 2, 3, and 7." Section 14.00 of the Special Conditions of 
each contract states : 

" (c) Final payment will not be made until certificates 
of the A-E and such State Agencies having jurisdiction 
have been duly issued as required by State Laws. (G.S. 
133-1.1) ." 

G.S. 133-1.1 provides that the Architect-Engineer must furnish 
to the owner a certificate that the contractor has fulfilled all 
obligations of the contract, and further provides: 

"(P) Neither the designer nor the contractor involved 
shall receive his final payment until the required certificate 
of compliance shall have been received by the awarding 
authority." 

G.S. 133-4 makes failure to comply with the provisions of this 
chapter a misdemeanor. 

The Architect-Engineer has not and cannot furnish defend- 
ant a certificate in this case as required by G.S. 133-1.1 since 
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the contractor has failed to furnish the affidavits to the effect 
that all payments for materials, services, or any other reason 
in connection with these contracts have been satisfied and that 
no claims or liens exist against the contractor in connection with 
these contracts. Plaintiff is unable to furnish these affidavits due 
to the fact that Krupp International, one of its subcontractors 
under these contracts, claims plaintiff still owes it the sum of 
approximately $150,000. Defendant has been put on notice of 
this claim by Krupp International, and should defendant pay 
plaintiff the final amount due under the contracts before the 
claim between plaintiff and Krupp International is settled, 
Krupp International would have a claim against the defendant 
for the amount of that indebtedness. For the Architect-Engineer 
to furnish defendant a certificate that plaintiff has fulfilled all 
obligations under its contracts before the plaintiff has settled 
with Krupp International would be a violation of G.S. 133-4, 
and if defendant paid plaintiff before receiving the certificate 
of compliance from the Architect-Engineer, defendant would be 
violating G.S. 133-1.1. The plaintiff's failure to complete its 
obligation under the terms of its contracts prohibits the plain- 
tiff from seeking the relief provided under G.S. 143-135.3. 

"The rights of the contractor are fixed by the contract 
and by the law in force a t  the time of its execution, and, 
where the contract prescribes the procedure to be followed 
to obtain payment, i t  has been held that compliance there- 
with is a condition precedent to the enforcement of the 
liability of the state. There can be no recovery against the 
state on a contract not performed according to its terms." 
81 C.J.S., States § 124a, pp. 1115-16. 

It is stated in 43 Am. Jur., Public Works and Contracts 
5 71, p. 813: 

"In the performance of a contract for public work 
differences frequently arise between the contractor and 
public authorities, and for the purpose of avoiding litigation 
or delay most such contracts contain stipulations which 
require the work to be done under the supervision of an 
architect, engineer, building superintendent, or other public 
officer or employee who is given authority to determine 
questions relating to the execution of the work; such stipu- 
lations usually restrict the making of payments to the 
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contractor except upon the designated officer's certificate 
that  the work has been properly performed . . . . Under 
such provisions the procurance of the prescribed certificate 
is a condition precedent to the right of the contractor to 
be paid for  his work and therefore to sue for  money al- 
leged due him, in the absence of any showing of fraud 
or mistake as ground for the refusal of payment . . . . 7, 

See also 3A Corbin on Contracts 5 650, p. 115; Teer Co. v. 
Highway Commission, supra; Insurance Co. v. Gold, Commis- 
sioner of Insurance, supra. 

[5] Plaintiff must furnish the affidavits required by the con- 
tracts before it can file claim with the Director of the Depart- 
ment of Administration or file suit thereon. Since it has not 
done so, its contracts have not been completed as  required by 
G.S. 143-135.3, and the action should be dismissed. The court 
erred in overruling defendant's motion to dismiss, and the 
judgment entered by Judge Clark for plaintiff must be reversed. 
For this reason, we do not deem i t  necessary to consider whether 
or not the judgment entered by Judge Clark was void as a 
conditional judgment, nor do we need to consider the other 
assignments of error brought forward by defendant. 

The judgment for  plaintiff is reversed without prejudice 
to plaintiff to file a new claim with the Director of the Depart- 
ment of Administration within one year upon compliance with 
the requirements of G.S. 143-135.3 and in accordance with this 
opinion. 

On plaintiff's appeal : Affirmed. 

On defendant's appeal : Reversed. 
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STATE OF NORTH CAROLINA v. WILLIAM BAILEY, JR. 

No. 128 

(Filed 14  January 1972) 

1. Robbery 8 5- armed robbery - instructions on firearms 
Trial judge's instruction in an armed robbery prosecution that  

"a .22 caliber pistol is a firearm" was not prejudicial. 

2. Robbery 8 5- armed robbery -instructions on endangering the life 
of the victim 

Trial court's instruction in an armed robbery prosecution, when 
construed contextually, properly instructed the jury on the legal re- 
quirement that  the life of the victim must be endangered by the 
use or threatened use of a firearm or other dangerous weapon, imple- 
ment, or  means. 

3. Criminal Law 5 168- review on appeal - construction of the charge 
A charge must be construed contextually, and isolated portions of 

i t  will not be held prejudicial when the charge as  a whole is correct. 

4. Criminal Law $ 114- instructions - expression of opinion 
Trial court's instruction in an  armed robbery prosecution was not 

open to the interpretation that  the judge expressed an opinion that  
defendant had confessed his guilt to a police officer, but the court 
merely detailed what the State's evidence tended to show. 

5. Criminal Law 5 168- instructions - review on appeal 
The charge of the court must be read a s  a whole. 

6. Criminal Law 83 122, 168- instructions- jury's request to ask ques- 
tions of the judge 

Trial judge's instruction, when he was asked if each member of 
the jury could have the privilege of asking any questions of clarifica- 
tion, "All right, if they want to do it. The judges always shudder when 
the jury comes back in and say when they have a question to ask. . . . 
But anyway if you do have any other questions I will be glad to try 
to answer any of them.", held not prejudicial. 

7. Criminal Law 8 122- instructions - contention that instruction was 
coercive 

Defendant's contention that the trial court's charge was coercive 
and compelled unwilling jurors to surrender individual judgments and 
vote with the majority for a verdict of guilty, held without merit, the 
court's instruction being to the effect that  the jury had a duty to 
reach a verdict "if you can do SO without violence to your conscience." 

8. Criminal Law § 122- instructions - contention that instruction was 
coercive 

Language of the trial judge in instructing the jury on the gravity 
and importance of its position, including language that punishment 
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was the concern of the court and that "I have certain information 
before me as  to the background of the defendant's prior record, if any," 
held disapproved by the Supreme Court in this appeal from an armed 
robbery conviction, but such language did not constitute reversible 
error. 

APPDAL by defendant from Clark, J., 29 March 1971 Ses- 
sion, WAKE Superior Court. 

Criminal prosecution on a bill of indictment charging de- 
fendant with armed robbery. 

The State's evidence tends to show that Loretta Williams 
had known defendant since 1967 when they worked together a t  
the Sir Walter Hotel. She knew him by the name of "Shorty." 
She was working a t  Leonard's One Hour Valet Cleaners on 
23 March 1970, the day of the robbery. Defendant, accompanied 
by another man, came to the cleaners around 3:00 p.m. While 
threatening Mrs. Williams with a pistol he demanded the money 
in the cash register. "He had the pistol in his hand pointed 
right straight out. I was in front of it.'' Loretta gave him eighty- 
four dollars in cash and the two men fled. 

Defendant was arrested that same evening a t  the Down- 
towner Motor Inn when he reported for work about 7:15 p.m. 
The arresting officers told him he was charged with armed 
robbery, read the warrant to him, and warned him of his rights 
as required by Miranda v. Arizona, 384 U.S. 436. Defendant 
said he understood his rights but knew nothing about the 
armed robbery. He said he had taken three seven-dallar bags of 
heroin a t  approximately 4:00 p.m. that afternoon and, as a 
result of this information, the officers took him to Wake Me- 
morial Hospital. At the hospital defendant said he wanted to 
talk to the officers about the robbery. They replied they would 
talk to him after he had seen a doctor but defendant insisted on 
talking then and there. He was coherent and appeared to under- 
stand and to know exactly what he was doing. He was again 
fully advised of his rights and again stated that he understood 
them. He then proceeded to tell the officers that a t  approxi- 
mately 3 :00 p.m. on 23 March 1970 he and a man named Piccolo 
went to Leonard's One Hour Valet where he pulled a gun he 
had borrowed earlier in the day from Harry Martin, Jr., and 
demanded all of the money in the cash register. After receiving 
the money he and Piccolo ran east on Martin Street to the corner, 
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where they were joined by Harry Martin, Jr., and a man named 
Willis, and then ran down Wilmington Street. The four went 
to the In Crowd Club, where the money was split four ways, 
and then to a location in Southside where they played cards and 
the gun was returned to its owner. .Defendant told the officers 
the weapon was a small .22 caliber blue steel pistol with white 
handles. In the opinion of Officer Carroll defendant was normal 
and was not under the influence of alcohol or drugs. 

The following morning Officer Carroll went to Harry Mar- 
tin's residence with a warrant for his arrest. The warrant was 
served and on the nightstand directly beside Martin's bed was 
a pistol, "a white handled revolver, short barrel, matching the 
description of the gun used in the robbery. It was a blue steel 
pistol with white handles. I took i t  into my possession." 

Defendant did not testify himself. He offered Johnny 
Christmas, Allen Willis, and Dorothy Sims as witnesses in his 
behalf. The testimony of these witnesses tends to show that de- 
fendant spent the forenoon of 23 March 1970 "shooting heroin"; 
that defendant was addicted to heroin at  that time and "ad- 
ministered about seven or eight bags a day." Johnny Christmas 
admitted on cross-examination that he was serving thirteen to 
fifteen years for robbery and had previously been addicted to 
heroin himself. Allen Willis stated that he had been convicted 
twice for robbery and was then serving time. 

Defendant was convicted of armed robbery and sentenced to 
a term of not less than fifteen nor more than twenty-five years 
in the penitentiary. His appeal to the Court of Appeals was 
transferred to the Supreme Court for initial appellate review 
pursuant to our general referral order dated 31 July 1970. 

James R. Rogers, IZI, At torney  for defendant appellant. 

Robert Morgan, At torney  General, and E d w i n  M.  Speas, 
Jr., S t a f f  At torney,  for  the  S ta te  of Nor th  Carolina. 

HUSKINS, Justice. 

[I] The trial judge instructed the jury that "a .22 caliber 
pistol is a firearm." Defendant contends the court thus told the 
jury, in effect, that defendant used a firearm in the commission 
of the robbery, thereby relieving the State of the burden of 
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proving an essential element of armed robbery. This is defend- 
ant's first assignment of error. 

There is no merit in this assignment. The instruction merely 
informed the jury that a .22 caliber pistol is, in fact, a firearm 
and should the jury find that defendant used a .22 caliber pistol 
on the occasion in question then such a weapon would be a fire- 
arm within the meaning of that term as used in G.S. 14-87, the 
statute defining and condemning armed robbery. 

[2] The court charged the jury that "it is incumbent upon you 
to find as one of the necessary elements of the offense charged, 
that is robbery with a firearm, that the defendant had a firearm 
in his possession a t  the time that he obtained the property." 
Defendant contends the quoted instruction enabled the jury to 
convict the defendant of armed robbery upon a mere finding 
that he had a firearm in his possession a t  the time of the 
robbery and overlooked the legal requirement that the life of 
the victim must be endangered by the use or threatened use of 
a firearm or other dangerous weapon, implement or means. 
This constitutes defendant's second assignment of error. 

[3] There is no merit in this assignment. Elsewhere in the 
charge the court had fully instructed the jury with respect to 
all the elements of armed robbery, including the instruction 
"that the defendant had a firearm in his possession a t  the time 
he obtained the property; and . . . that the defendant obtained 
the property by endangering or threatening the life of Loretta 
Williams with a firearm.'' We have said many times that a 
charge must be construed contextually, "and isolated portions 
of it will not be held prejudicial when the charge as a whole is 
correct." State v. McWiZZiams, 277 N.C. 680, 178 S.E. 2d 476 
(1971). Here, the court is merely emphasizing that possession of 
a firearm (or other dangerous weapon, implement or means) is 
one of the essential elements of armed robbery. This statement 
in nowise negatives other portions of the charge to the effect 
that the life of a person must be endangered or threatened by 
the use of such weapon. This assignment merits no further 
discussion. 

[4] In the course of his charge to the jury the trial judge 
said: "I believe . . . the State's evidence further tends to show 
that the defendant after being warned of his rights made an  
admission or confession to Detective J. S. Carroll . . . of the 
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Raleigh City Police and told him that he had a gun; that is to 
wit: a .22 caliber pistol with a blue steel barrel and white han- 
dles." Defendant contends that after hearing J. S. Carroll's 
testimony i t  was a question for the jury as to whether defend- 
ant made any statement to that witness. Defendant argues that 
the court in effect told the jury that defendant had admitted 
his guilt "or a t  least some part of it," thus expressing an opin- 
ion in violation of G.S. 1-180. This is defendant's third assign- 
ment of error. 

151 There is no merit in this assignment. The court was 
merely detailing what the State's evidence "tended to show." In 
no sense can i t  be characterized as an expression of opinion 
that defendant had confessed his guilt. Elsewhere in the charge 
the jury was instructed that "as finders of the fact, it is your 
duty to remember the evidence and if your recollection of what 
the evidence was . . . differs from [what] the court anywhere in 
its charge has or does recall the evidence to be, then you are to 
use your recollection of what the evidence was. Now, Members 
of the Jury, you are the sole judges of the credit to be given to 
the witnesses who testified in this case. You may believe all, or 
any part, or none of what a witness has said on the stand." 
Thus i t  was still left for the jury to determine the credibility of 
Officer Carroll's testimony. The charge of the court must be 
read as a whole. State v. Wilson, 176 N.C. 751, 97 S.E. 496 
(1918). A disconnected portion may not be detached from the 
context of the charge and then critically examined for an in- 
terpretation from which erroneous expressions may be inferred. 
State v. Gatling, 275 N.C. 625, 170 S.E. 2d 593 (1969) ; State 
v. McWilliams, supm; State v. Alex'ander, 279 N.C. 527, 184 
S.E. 2d 274 (1971). 

[6] After retiring to deliberate, the jury returned to the court- 
room and the foreman propounded four separate questions which 
the court answered in clarification of instructions previously 
given. The foreman then said: "Your Honor, I would like each 
one of the jurors to have a privilege for asking any question 
of clarification, if that is in order but I would like for them to 
do that." The court replied: "All right, if they want to do it. 
The judges always shudder when the jury comes back in and 
say when they have a question to ask. Of course, everything we 
say is taken down and recorded. . . . But anyway if you 
do have any other questions I will be glad to t ry  to answer any 
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of them." The foreman said, "Thank you, your Honor," and the 
jury retired for further deliberations. Defendant contends the 
court's comment stifled further inquiry by the jurors and 
argues that the court in effect refused to answer any more ques- 
tions. Defendant assigns the comment of the court as prejudicial 
error but fails to specify wherein he was prejudiced. No au- 
thority is cited. 

It  suffices to say that defendant's bare assertion of preju- 
dice is not self-sustaining. It is a specious argument with no 
visible means of support. The unwisdom of permitting unlimited 
questions from the entire jury panel is a matter of common 
knowledge among trial judges. Judicial prudence tends to dis- 
courage the practice. Here, a wise judge cautiously planted the 
seeds of discouragement and then courageously agreed to try 
to answer any other questions the jurors desired to ask. We 
perceive no prejudice to defendant. This assignment is overruled. 

[7] The following instruction by the court constitutes defend- 
ant's fifth assignment of error : "Now, I would say this further, 
Members of the Jury, that you deliberated for some time yester- 
day afternoon, did not arrive a t  a verdict. Now I instruct you 
that i t  is your duty as jurors to agree and arrive a t  a verdict 
if you can do so without violence [to] your conscience. I hasten 
to add that neither the court nor anyone else can force you to  
agree but as I say i t  is your duty to agree if you can do so with- 
out violence to your conscience. If you do not agree, i t  would 
simply mean that this case would have to be recalendared for 
trial a t  some future date and, of course, we would like to avoid 
that if we can in view of the number of criminal cases that we 
have calendared for trial here." Defendant contends the quoted 
statement from the charge was coercive and compelled unwill- 
ing jurors to surrender individual judgments and vote with the 
majority for a verdict of guilty. In such fashion, defendant 
argues, the court intimated what the verdict should be. 

Instructions of similar import have been upheld in many 
cases, including State v. Lefevers, 216 N.C. 494, 5 S.E. 2d 552 
(1939) ; State v. Pugh, 183 N.C. 800, 111 S.E. 849 (1922) ; State 
v. Brodie, 190 N.C. 554, 130 S.E. 205 (1925) ; In re Will o f  Hall, 
252 N.C. 70, 113 S.E. 2d 1 (1960). "It is the duty of the judge 
to counsel a perplexed jury towards an agreement, keeping al- 
ways within the statutory restriction that he shall give no in- 
timation on the merits or whether 'any fact has been fully and 
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sufficiently proved.' " Nixon v. Oil Mill, 174 N.C. 730, 94 S.E. 
410 (1917). Here, the instruction was to the effect that the 
jury had a duty to reach a verdict "if you can do so without 
violence to your conscience." This language negates coercion and 
its use was specifically upheld in State v .  Overman, 269 N.C. 
453, 153 S.E. 2d 44 (1967). Accord, Sta,te v. McKissick, 268 N.C. 
411, 150 S.E. 2d 767 (1966) ; State v. Roberts, 270 N.C. 449, 
154 S.E. 2d 536 (1967). We find nothing in this instruction 
that tends to coerce, and we are unable to see any expression of 
opinion as to what the verdict should be. This assignment is not 
sustained. 

181 Defendant's sixth and seventh assignments of error attack 
the following portion of the charge: 

"I would say to you, Members of the Jury, that you 
have been summoned to perform one of the highest duties 
of citizenship, that is of jury service. On Monday when you 
came in you were sworn, took an oath that you would act 
fairly and impartially. I have instructed you that your duty 
is to find the truth, find the facts based on the evidence 
as i t  came from the witness stand and based on the law as 
given to you by the court. I have told you that you are not 
to be influenced by sympathy on the one hand or prejudice 
on the other. Your duty is to find the facts. You are not to 
be influenced by punishment in arriving a t  your verdict, 
that is a matter for the court and I have certain information 
before me as to the background of the defendant's prior 
record, if any, and other things that the court takes into 
consideration in imposing punishment. I would further say 
to you that our, the purpose of our criminal laws is not 
punishment. When we talk about criminal law, we are talk- 
ing about rights. You have the right, for example, to walk 
down the street without having somebody come up and hit 
you in the mouth. So we have a law against assault. You 
have the right to get out, out on the highways and drive an 
automobile without some drunk running into you and in- 
juring you and tearing up your car. So we have a law 
against that sort of thing, driving under the influence. You 
have a right to operate a business without being subjected 
to your goods, your money, being stolen. So you have a law 
against larceny. So we are not talking-the primary pur- 
pose of the criminal laws is not punishment but to protect 
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the rights of society, you and I and everyone else. So I 
simply ask you to perform the duty as the court has in- 
structed you to do and as you take an oath to do. In arriving 
at your verdict, you should not be guided or influenced by 
your social or economic philosophy. Simply base your ver- 
dict on the evidence as it came from the witnesses and the 
law as given you by the court. So I again instruct you, 
Members of the Jury, to retire and to arrive a t  a verdict 
if you can do so without violence to your conscience." 

Defendant contends the quoted instruction tells the jury 
defendant has a prior record, thus putting his character in evi- 
dence, and expresses an opinion that the jury should return a 
verdict of guilty. 

It must be conceded that the quoted portion of the charge 
represents an unfortunate choice of words to express several 
unnecessary observations. It does not put defendant's character 
in evidence, as  contended, but i t  does border on a violation of 
G.S. 1-180. The able and patient trial judge obviously sought to 
remind the jury of the gravity and importance of its position 
and the duty imposed on it by law. He sought to emphasize that 
punishment was not a proper concern for the jury but a matter 
for the court who, when imposing sentence in any criminal case, 
takes into consideration a defendant's prior record, if any, and 
other matters relating to his background-information not 
available to the jury. He told the jury that our criminal laws 
are primarily designed to protect the rights of society rather 
than to punish offenders. Certainly i t  is not error for the trial 
judge, when circumstances require it, to instruct the jury with 
respect to any of these matters if the instructions are properly 
expressed. But the language used here is a poor choice for the 
purpose and is expressly disapproved. Ordinarily, i t  would re- 
quire a new trial. However, not every ill-advised or poorly ex- 
pressed instruction by the trial judge is of such harmful effect 
as to constitute reversible error. The objectionable language 
must be considered in light of all the facts and circumstances, 
"and unless i t  is apparent that such infraction of the rules 
might reasonably have had a prejudicial effect on the result of 
the trial, the error will be considered harmless." State v. Perry, 
231 N.C. 467, 57 S.E. 2d 774 (1950) ; State v. Hoover, 252 N.C. 
133,113 S.E. 2d 281 (1960). 
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The facts and attendant circumstances in this case reveal 
that defendant was first tried for this offense a t  the 29 May 
1970 Regular Criminal Session of Wake Superior Court and 
convicted of armed robbery by the jury. We awarded a new 
trial for failure of the trial judge to submit common law rob- 
bery as a permissible verdict. State v. Bailey, 278 N.C. 80, 178 
S.E. 2d 809 (1971). Defendant was retried before another jury 
and again convicted of armed robbery. At each trial he was posi- 
tively identified by the victim who had known him since 1967 
when they worked together a t  the Sir Walter Hotel. He was 
identified a t  each trial by Guy Gray, a presser a t  Leonard's 
One Hour Valet and an eyewitness to the robbery. He confessed 
to Officer Carroll and the competency of that confession has 
been established. In this setting it is apparent that the ill- 
chosen words of the judge here under attack had no prejudicial 
effect on the result of the trial and must therefore be considered 
harmless. Often in the course of a trial i t  becomes necessary 
for the judge to further instruct the jury, and such instructions 
taken separately might seem to be an expression of opinion; 
"but it must be presumed that their true import and bearing 
are understood by the jury, and unless i t  appears with ordinary 
certainty that the rights of the prisoner have been in some 
way prejudiced by the remarks or conduct of the court, it can- 
not be treated as error." State v. Browning, 78 N.C. 555 (1877). 
There is no reason to believe that yet another trial would pro- 
duce a different result. 

Analogous cases involve the admission of incompetent evi- 
dence which had no effect on the result of the trial. We have 
consistently held that the admission of evidence, even though 
technically incompetent, will be treated as harmless unless it 
is made to appear that defendant was prejudiced thereby and 
that a different result likely would have ensued had the evi- 
dence been excluded. State v. Bennett, 237 N.C. 749, 76 S.E. 2d 
42 (1953) ; State v. Norris, 242 N.C. 47, 86 S.E. 2d 916 (1955) ; 
State v. Rowland, 263 N.C. 353, 139 S.E. 2d 661 (1965) ; State 
v. Temple, 269 N.C. 57, 152 S.E. 2d 206 (1967) ; Gasque v. 
State, 271 N.C. 323, 156 S.E. 2d 740 (1967) ; State v. Williams, 
275 N.C. 77, 165 S.E. 2d 481 (1969) ; State v. Barrow, 276 N.C. 
381,172 S.E. 2d 512 (1970) ; State v. Barbour, 278 N.C. 449, 180 
S.E. 2d 115 (1971). Defendant's sixth and seventh assignments 
of error are overruled. 
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Defendant having failed to show prejudicial error, the ver- 
dict and judgment will be upheld. 

No error. 

STATE O F  NORTH CAROLINA v. JAMES ROBERT TAYLOR 

No. 34 

(Filed 14 January 1972) 

1. Indictment and Warrant  § 9- sufficiency of indictment 
The indictment must allege all of the essential elements of the 

crime sought to  be charged, and a bill is sufficient if it charges the 
offense in  a plain, intelligible and explicit manner, with averments 
sufficient to  enable the court to proceed to judgment and to bar  a sub- 
sequent prosecution f o r  the  same offense. G.S. 15-153. 

2. Indictment and Warrant  9 9- superfluous allegations 
Allegations beyond the essential elements of the crime sought to  

be charged a re  irrelevant and may be treated a s  surplusage. 

3. Indictment and Warrant  8 9- form of indictment 
Prosecuting officers should ordinarily follow approved forms i n  

drafting bills of indictment so a s  to avoid raising questions unneces- 
sarily a s  to what a r e  refinements and what a re  essential allegations. 

4. Rape § 3- indictment for rape - superfluous allegations 
The trial court did not e r r  in the  refusal to  strike from a n  indict- 

ment fo r  rape the words "not having the fear  of God before his eyes, 
but being moved and seduced by the instigation of the devil," and the 
word "wickedly," the court having properly regarded such words a s  
mere surplusage. 

5. Criminal Law 8 98- refusal to  sequester witnesses 
The trial court in  this rape prosecution did not abuse its discretion 

in refusing to sequester the State's two chief witnesses-the ten-year- 
old victim and her eight-year-old brother. 

6. Criminal Law § 66- findings a s  t o  lineup procedure-conclusiveness 
on appeal 

Trial court's findings of fact  a s  to lineup procedure a re  con- 
clusive when supported by competent evidence in  the record. 

7. Criminal Law § 66- lineup identification-defendant's shir t  darker 
than shirts of other participants 

Lineup was not rendered unnecessarily suggestive so a s  to violate 
due process by the fact tha t  defendant was wearing a dark colored 
shirt  and the other five lineup participants were wearing lighter colored 
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shirts, the clothing worn by all six lineup participants having been 
chosen by the subjects themselves and the difference in the shades of 
color not being attributable to the officers. 

8. Criminal Law 5 66- lineup identification procedure 
The total circumstances revealed by the record show that the 

rules established for in-custody lineup identification were substantially 
followed for a lineup in which a ten-year-old rape victim and her 
eight-year-old brother identified defendant as  the victim's assailant. 

9. Criminal Law 5 66- illegal lineup - in-court identifications -in- 
dependent origin 

Even if the lineup identifications of defendant were illegal, there 
was ample evidence to support the court's finding that  the in-court 
identifications of defendant by the rape victim and her brother were 
of independent origin and therefore competent, where the evidence 
showed that the victim and her brother had ample opportunity to 
see defendant a t  a Tastee-Freez and to observe him as he walked and 
talked with them prior to the assault, and that the victim recognized 
defendant on a public street the first time she saw him following the 
assault and prior to the time the lineup was held. 

10. Criminal Law 5 167- harmless constitutional error 
Some constitutional errors are deemed harmless in the setting of 

a particular case, not requiring the automatic reversal of a conviction, 
where the appellate court can declare a belief that  i t  was harmless 
beyond a reasonable doubt. 

11. Criminal Error 5 66- admission of evidence concerning lineup - harm- 
less error 

In this prosecution for rape, there is no reasonable possibility that  
a pretrial lineup could have led to a mistaken identification or con- 
tributed to defendant's conviction, and admission of evidence concern- 
ing the lineup was harmless, where the victim had identified defendant 
on a public street only two or three hours prior to the lineup. 

12. Criminal Law 1 77- denial of guilt - self-serving declaration 
Evidence sought to be elicited on cross-examination of a State's 

witness that defendant immediately denied his guilt when told he 
was under arrest for rape was properly excluded as  a self-serving 
declaration. 

APPEAL by defendant from judgment of Hall, J., 14 Sep- 
tember 1970 Regular Session, WAKE Superior Court. 

Defendant was tried upon the following bill of indictment: 

"THE JURORS FOR THE STATE UPON THEIR OATH PRE- 
SENT, That James Robert Taylor, late of the County of 
Wake, on the 29th day of May, 1970, with force and arms, 
a t  and in the County aforesaid, not having the fear of God 
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before his eyes, but being moved and seduced by the instiga- 
tion of the devil, in and upon one Renee Veronica Overby, 
a female child under the age of 12 years, to  wit:  of the age 
of 10 years and upwards, in the peace of God and the State, 
then and there feloniously did make an assault and her 
the said Renee Veronica Overby then and there wickedly, 
unlawfully and feloniously did carnally know and abuse, 
against the form of the statute in such case made and pro- 
vided and against the peace and dignity of the State." 

The State's evidence tends to show that  between 10:45 and 
1 1 : O O  p.m. on Friday night, 29 May 1970, Renee Overby, age 
ten, and her brother Daniel Overby, age eight, were sent by 
their mother to a place called Tastee-Freez to buy drinks and 
sandwiches. Several customers were ahead of them, and the 
children had to wait in line to be served. The place was well 
lighted and while waiting they saw a man buy matches from 
a boy and heard him ask the boy for  some ice. The man was 
not in the line to be served. 

When the children left the sandwich place the man told 
them he would "walk them home" and Renee replied they could 
go by themselves. The man walked along with them anyway. 
When they reached the First Baptist Church on South Fayette- 
ville Street below Memorial Auditorium in Raleigh, he told 
Renee to follow him or he would shoot her. He said he had a 
gun. They followed him across the street and into the woods. 
There he placed a piece of cardboard on the ground and told 
Renee to lie down upon it. He then proceeded to rape the child 
while her brother Daniel sat  on the ground nearby as he had 
been commanded to do. 

After completion of the rape Renee struck the man with 
her shoe and both the children ran toward home. They met their 
mother who was on the sidewalk looking for them. Renee had 
one sandal and her panties in her hand and was covered with 
blood. She told her mother what had happened and was taken 
to the hospital where she remained until the following day. 

On Monday, June 2nd, Mrs. Overby went uptown with 
Renee. The car in which they were riding was parked on East 
Martin Street in front of Carter's Furniture Store. Mrs. Overby 
went to the bank to cash a check, and upon returning to the car 
Renee said to  her:  "Mommie, Mommie, there is the man, that's 
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the man that  did that  to me, the one in the green in the middle.'' 
Renee was referring t o  defendant who was walking on the street 
with two other men. Mrs. Overby left the car and followed de- 
fendant for  several blocks, then called the police and he was 
taken into custody. 

Both Renee and her little brother Daniel Overby identified 
defendant in a lineup and later from the witness stand in court. 

Defendant offered no evidence. The jury found him guilty 
of rape as charged and recommended life imprisonment. Judg- 
ment was pronounced accordingly, and defendant appealed to 
the Court of Appeals. The case was transferred to the Supreme 
Court for initial appellate review under the general transfer 
order dated 31 July 1970. Errors assigned will be noted in the 
opinion. 

Will iam T .  McCuiston, Attol-ney f o ~  defendant appellant. 

Robert M w g a n ,  At torney Gen,eral, and Ralph Moody, Depu- 
t y  A t t o m e y  General, for the  State  o f  Nor th  Carolina. 

HUSKINS, Justice. 

[4] Before pleading to the charge defendant moved to quash 
certain language in the bill of indictment, specifically the words 
"not having the fear of God before his eyes, but being moved 
and seduced by the instigation of the devil"; and also the word 
"wickedly" near the end of the bill. Denial of his motion con- 
stitutes defendant's f irst  assignment of error. 

[I, 21 An indictment is "a written accusation of a crime drawn 
up by the public prosecuting attorney and submitted to the 
grand jury, and by them found and presented on oath or affir- 
mation as a true bill." State v. Thomas,  236 N.C. 454, 73 S.E. 
2d 283 (1952). The indictment mus t  allege all of the essential 
elements of the crime sought to be charged, State v. Courtney, 
248 N.C. 447, 103 S.E. 2d 861 (1958) ; and a bill is sufficient if 
i t  charges the offense in a plain, intelligible and explicit manner, 
with averments sufficient to  enable the court to proceed to 
judgment and to bar a subsequent prosecution for the same 
offense. G.S. 15-153; State v. Andewon,  259 N.C. 499, 130 S.E. 
2d 857 (1963). Allegations beyond the essential elements of the 
crime sought to be charged are irrelevant and may be treated 
as surplusage. The use of superfluous words should be dis- 
regarded. State v. Piney, 141 N.C. 760, 53 S.E. 305 (1906). 
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[3] While G.S. 15-153 was designed to  free the courts from 
the fetters of form, technicality and refinement not concerned 
with the substance of the charge, State v. Barnes, 122 N.C. 
1031, 29 S.E. 381 (1898), prosecuting officers should ordinarily 
follow approved forms in drafting bills of indictment so as  to 
avoid raising questions unnecessarily as to what are  refine- 
ments and what are essential allegations. State v. Hamrnonds, 
241 N.C. 226, 85 S.E. 2d 133 (1954). 

[4] It is obvious that  the solicitor who drafted the bill in this 
case was merely following the language of an  old, approved 
form. "In the old indictment for murder, the depth, width and 
nature of wound, date of death and divers other matters were 
charged, including the 'instigation of the devil,' but were not 
required to be proven.'' State v. Wynne, 151 N.C. 644, 65 S.E. 
459 (1909). The words embraced in defendant's motion to quash 
were surplusage and properly regarded as such by the trial 
court. Defendant's contention that  the surplusage was so in- 
flammatory and so inherently prejudicial a s  to violate his 
constitutional rights to a fa i r  trial is an  unwarranted exaggera- 
tion. While such surplusage might well have been stricken, fail- 
ure to  do so was not prejudicial error. It seems to us that  the 
essential averments of this bill are f a r  more inflammatory than 
the surplusage of which defendant complains. His apprehensions 
of prejudice on this account are unsound. This assignment is 
overruled. 

Contending that  identification of defendant as the culprit 
who assaulted and raped Renee Overby rested solely upon the 
testimony of two minor children, defendant moved to sequester 
the children and remove them from the courtroom except when 
each was testifying. Denial of his motion for sequestration is 
the basis for defendant's second assignment of error. 

151 Sequestration of witnessses is discretionary with the trial 
judge and may not be claimed as a matter of right. Stansbury, 
N. C. Evidence 5 20 (2d Ed., 1963). Refusal to sequester the 
State's witness in a criminal case is not reviewable unless a n  
abuse of discretion is shown. State v. Clayton, 272 N.C. 377, 
158 S.E. 2d 557 (1968). This accords with the great majority 
of jurisdictions. 53 Am. Jur., Trial 5 31 (1945). The record 
before us discloses no reason for sequestration of the State's 
two minor witnesses-the victim and her small brother-and 
no abuse of discretion has been shown. That ends the matter. 
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State v. Fox, 277 N.C. 1, 175 S.E. 2d 561 (1970) ; State v. Bar- 
row, 276 N.C. 381, 172 S.E. 2d 512 (1970). This assignment has 
no merit. 

Defendant's third, fourth and fifth assignments of error 
pertain to defendant's identification in and out of court and in 
a pretrial lineup. They will be considered en masse. 

Defendant was arrested a t  4:30 p.m. on 2 June 1970 and 
placed in a lineup a t  6:30 p.m. on the same date. Prior to the 
lineup he was advised of his constitutional rights, including the 
right to have counsel present a t  the lineup. Defendant stated he 
was willing to stand in a lineup without a lawyer, that "the peo- 
ple didn't know him anyway." He and five other inmates of the 
jail were thereupon placed in a lineup and viewed through a 
two-way mirror by Renee and Daniel Overby, each child viewing 
the lineup separately. Each subject in the lineup was holding a 
number. The defendant was holding Number 3, and Renee 
Overby and Daniel Overby each wrote down Number 3. The 
lineup participants were then moved into different positions 
in the line and given different numbers. Each child then sep- 
arately viewed the lineup again, and each wrote down Number 
6, the number assigned to the defendant in the second lineup. 
Defendant had on a dark colored green shirt and light green 
pants, the same clothes he was wearing on the street when rec- 
ognized by Renee Overby. All the other subjects in the lineup 
had on lighter colored shirts, two of which were green, and 
trousers of varying shades. Defendant's darker colored shirt, in 
contrast to the lighter colored shirts worn by the other subjects, 
was the only mark of identification peculiar to him alone. 

Upon timely objection to evidence concerning the lineup, 
the court conducted a voir dire in the absence of the jury. 
Following the State's evidence on voir dire-defendant offered 
none-the court found: (1) that prior to any lineup defendant 
was fully advised of his constitutional rights, including the 
right to have counsel present; (2) that defendant stated "he 
wanted to stand in the lineup, that the people didn't know him 
anyway," that he would be glad to stand in the lineup without 
an attorney being present; (3) that defendant knowingly and 
intelligently waived his right to the presence of counsel; (4) 
that the lineup procedure was fairly and properly conducted; 
( 5 )  that evidence of defendant's identification a t  the lineup 
was competent and admissible; and (6) that the in-court iden- 
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tification of defendant was based upon observation of him at 
the time of the rape and not influenced by the later lineup 
procedure. 

Defendant contends the lineup procedure, as outlined above, 
was so unnecessarily suggestive and so conducive to irreparable 
mistaken identification as to constitute a denial of due process 
in violation of the Fourteenth Amendment. 

[6, 71 There is competent evidence in the record to support 
the findings of the trial judge. The findings are therefore con- 
clusive. "Such findings of fact, so made by the trial judge, are 
conclusive if they are  supported by competent evidence in the 
record. No reviewing court may properly set aside or modify 
those findings if so supported by competent evidence in the 
record." State v. Gray, 268 N.C. 69, 150 S.E. 2d 1 (1966). 
Accord, State v. McVay and Simmons, 277 N.C. 410, 177 S.E. 
2d 874 (1970) ; State v. Blackwell, 276 N.C. 714, 174 S.E. 2d 
534 (1970) ; States v. Barnes, 264 N.C. 517, 142 S.E. 2d 344 
(1965). Moreover, i t  should be noted that  the dark shirt worn 
by defendant, the only identifying item of clothing peculiar to 
him alone, was chosen by defendant himself-not by the law 
enforcement authorities. "The officers were under no compul- 
sion, constitutional or otherwise, to remove it. Nor were they 
required to place similar [shirts on] the other boys in the line- 
up." State v. Rogers, 275 N.C. 411, 168 S.E. 2d 345 (1969). In  
fact, the clothing worn by all six participants in the lineup was 
chosen by the subjects themselves. Thus the difference in the 
shades of color cannot be attributed to the officers and does 
not amount to the kind of rigged suggestiveness in identification 
procedures discussed and condemned in United States v. Wade, 
388 U.S. 218, 18 L.Ed. 2d 1149, 87 S.Ct. 1926 (1967) ; Gilbert 
v. California, 388 U.S. 263, 18 L.Ed. 2d 1178, 87 S.Ct. 1951 
(1967) ; and Foster v. California, 394 U.S. 440, 22 L.Ed. 2d 
402, 89 S.Ct. 1127 (1969). 

18, 91 The total circumstances revealed by this record indicate 
that  the rules established for in-custody lineup identification 
were substantially followed. See State v. Rogers, supra, where 
these rules are discussed. There is no evidence of suggestions by 
the police prior to the lineup or of any effort by the officers or 
anyone else to direct the attention of Renee and Daniel Overby 
to any particular lineup participant. No apparent physical dis- 
parities between the participants rendering defendant especially 
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conspicuous appear in the record, and six participants in the 
lineup were a sufficient number to negate any suggestion that 
defendant was the culprit merely because of his presence. Renee 
and Daniel Overby had ample opportunity to see defendant a t  
the Tastee-Freez (where he asked another boy for ice and 
matches) and to observe him as he walked and talked with 
them prior to the assault. At no time have the children ever 
identified any other person. I t  is especially significant that 
Renee recognized defendant on the street the first time she saw 
him following the assault upon her. Her identification a t  that 
time was unequivocal and she has never wavered. Thus, had the 
lineup been illegal, as suggested but not shown, there is ample 
evidence that the in-court identification was of independent 
origin and therefore competent. The trial court so found. This 
alone renders the in-court identification competent. State v. 
Alexander, 279 N.C. 527, 184 S.E. 2d 274 (1971). There has 
been no denial of due process to this defendant. State v. Harris, 
279 N.C. 177, 181 S.E. 2d 420 (1971) ; State v. Hill, 278 N.C. 
365, 180 S.E. 2d 21 (1971) ; State v. Gatling, 275 N.C. 625, 170 
S.E. 2d 593 (1969) ; State v. Williams, 274 N.C. 328, 163 S.E. 
2d 353 (1968). See State v. Rogers, supra, for cases from other 
jurisdictions which illustrate the suggestive, unfair type of 
lineup referred to in Wade and Gilbert and condemned in Foster. 

110, 111 Every violation of a constitutional right is not preju- 
dicial. Some constitutional errors are deemed harmless in the 
setting of a particular case, not requiring the automatic reversal 
of a conviction, where the appellate court can declare a belief 
that it was harmless beyond a reasonable doubt. Chapman v. 
California, 386 U.S. 18, 17 L.Ed. 2d 705, 87 S.Ct. 824, 24 A.L.R. 
3d 1065 (1967) ; Harrington v. California, 395 U.S. 250, 23 
L.Ed. 2d 284, 89 S.Ct. 1726 (1969). Unless there is a reasonable 
possibility that the evidence complained of might have con- 
tributed to the conviction, its admission is harmless. Fahy v. 
Connecticut, 375 U.S. 85, 11 L.Ed. 2d 171, 84 S.Ct. 229 (1963). 
Applying that test to the facts in this case, we see no reason- 
able possibility that the lineup here could have led to a mistaken 
identification or contributed to defendant's conviction. After all, 
the victim had identified this defendant on the street only two 
or three hours prior to the lineup. But for the on-street identi- 
fication there would have been no lineup. This conclusively shows 
that defendant's in-court identification originated independently, 
and admission of evidence concerning the lineup was entirely 
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harmless. Chapman v. California, supra; Harringtm v. Cali- 
fornia, supra; State v. Brinson, 277 N.C. 286, 177 S.E. 2d 398 
(1970) ; State v. Smith, 278 N.C. 476, 180 S.E. 2d 7 (1971) ; 
State v. Fletcher and Arnold, 279 N.C. 85, 181 S.E. 2d 405 
(1971). Defendant's third, fourth and fifth assignments are 
overruled. 

[I21 Defense counsel proposed to ask a State's witness on cross- 
examination if defendant, when told by the witness that he was 
under arrest for rape, did not immediately deny his guilt. In the 
absence of the jury the witness stated that the defendant did 
deny it. The court sustained objection to the question and ex- 
cluded the answer. This is the basis for defendant's sixth assign- 
ment of error. 

Defendant did not take the witness stand and offered no 
evidence whatever. The proposed cross-examination was there- 
fore not competent to corroborate the defendant or, for that mat- 
ter, any other witness. It was properly excluded as a self-serv- 
ing declaration. State v. Tippett, 270 N.C. 588, 155 S.E. 2d 269 
(1967) ; State v. Maynard, 247 N.C. 462,101 S.E. 2d 340 (1958) ; 
State v. Davis, 246 N.C. 73, 97 S.E. 2d 444 (1957) ; State v.  Mc- 
Canless, 182 N.C. 843, 109 S.E. 62 (1921). This. assignment is 
not sustained. 

There was ample evidence to carry the case to the jury and 
to sustain the verdict. Prejudicial error has not been shown, and 
the judgment must therefore be upheld. 

No error. 

STATE OF NORTH CAROLINA v. DARRYL WAYNE JOHNSON 

No. 112 

(Filed 14  January 1972) 

1. Indictment and Warrant 9 6-- issuance of arrest warrant 
Evidence concerning a rape and defendant's responsibility for i t  

as  gathered by police officers and related to the magistrate was 
sufficient to justify the issuance of an arrest warrant. 

2. Jury 8 7- denial of challenges for cause 
In this rape prosecution, the trial court did not abuse its dis- 

cretion in the denial of defendant's challenges for cause to certain 
prospective jurors after his peremptory challenges had been exhausted. 
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3. Rape 3 5- sufficiency of evidence 
The State's evidence was sufficient for the jury in this rape prose- 

cution where the victim positively identified defendant as  her assailant 
and testified that  she had bitten defendant's lip and that  defendant 
had taken her watch, and the State presented evidence that  on the 
morning following the crime defendant appeared with a bitten lower 
lip and that  he used the victim's watch as  security for a loan. 

4. Criminal Law 8 87- solicitor's leading questions - rape victim 
The trial court did not abuse its discretion in allowing the solicitor 

to ask leading questions of a rape victim. 

5. Criminal Law 5 43- photographs of scene of a rape 
Photographs of the scene where the rape occurred were properly 

admitted for illustrative purposes, nothwithstanding the photographs 
were taken in the daytime and the crime occurred a t  night. 

6. Criminal Law 5 51- qualification of experts 
In this rape prosecution, the trial court did not err in finding 

that one State's witness was a medical expert and that  another witness 
was an expert in medical technology, or in allowing the medical expert 
to testify a s  to evidence of recent injuries on the prosecutrix' body 
and the technologist to testify as to the presence of sperm cells taken 
from the body of the prosecutrix on the night of the assault. 

7. Constitutional Law 5 33; Rape 5 4- hair and blood samples taken from 
defendant 

The trial court in this rape prosecution did not err  in its refusal 
to suppress evidence of blood and hair samples obtained from defend- 
ant  with his consent. 

8. Criminal Law 5 102- solicitor's jury argument 
The solicitor's argument to the jury in this rape prosecution was 

well within the rules of fair debate. 

APPEAL by defendant from Kive t t ,  J., May 1971 Session, 
GUILFORD Superior Court. 

In this criminal prosecution the defendant, Darryl Wayne 
Johnson, was charged by bill of indictment with the rape of 
Cassandra Lea Hoff, a female. The offense is alleged to have 
occurred in Greensboro, Guilford County, on February 24, 1971. 
After his arrest and before his arraignment, the court found the 
defendant to be indigent and appointed Wallace C. Harrelson, 
the public defender, to represent him. Defense counsel immedi- 
ately challenged the validity of the warrant of arrest on the 
ground the issuing officer did not have probable cause upon 
which to base a custody order. The court, on defendant's motion, 
conducted a pre-trial voir dire, found facts, and concluded the 
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issuing officer had sufficient evidence upon which to issue the 
warrant. 

Following the formal arraignment and plea of not guilty, 
the selection of the trial jury began. During the selection, the 
defendant noted exceptions to the court's denial of certain of 
his challenges for cause. These challenges were made after the 
defendant had exhausted his peremptories. Twelve regular jurors 
and one alternate were selected and empaneled. 

The victim of the alleged assault, Miss Hoff, age eighteen 
years, testified as a witness for the State. In short summary, 
her evidence disclosed that on February 24, 1971, she was a 
member of the freshman class of the University of North Caro- 
lina at  Greensboro. Shortly after nine o'clock in the evening she 
left her dormitory room and went to the Switchboard to look for 
her roommate who occasionally worked there. Failing to locate 
her roommate, she took a stroll on Spring Garden Street ad- 
jacent to the campus. As she approached Warren Street a man 
on the other side of Spring Garden called to her. She continued 
walking. The defendant, Darryl Wayne Johnson, whom she 
identified a t  the preliminary hearing and a t  the trial, followed 
her, caught up with her from behind, dragged her from the 
street through a vacant lot and behind a fence forced her to take 
off her clothes, drew a knife, threatened to "slit her throat," and 
forcibly and in spite of her violent efforts completed an act of 
rape. During the struggle the witness lost the heel to one of her 
shoes. In the struggle, she bit her assailant's lip. Before leaving 
the scene, the defendant searched the pocketbook of the wit- 
ness and finding no money, forcibly took her gold Timex watch. 

The witness immediately reported to the college infirmary, 
received examination and treatment from the attending physi- 
cian, and gave the police officers a description of her assailant. 

Acting on the detailed description the victim gave the police 
as to the age, size, dress, and appearance of her assailant, in- 
cluding the fact that she had bitten his lip, the police arrested 
the defendant. The witness identified him positively a t  the pre- 
liminary hearing and a t  the trial. In each instance the identifica- 
tion was positive and unequivocal and based on her view of him 
under the street light. 

As a part of their investigation, the officers went to the 
place of the alleged assault, made pictures, and there found the 
heel from one of the victim's shoes. 
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A witness a t  the infirmary testified that when Miss Hoff 
appeared on the night of February 24, 1971, she was very much 
agitated, had been crying, her hair was stringy and contained 
leaves and dirt. Her arms and shoulders disclosed fresh bruises 
and scratches. Dr. Abernathy, who qualified as  a medical ex- 
pert, testified that she examined the witness and found evidence 
compatible with a charge of criminal assault. She described her 
findings to the court and jury. 

The State offered the testimony of Mrs. Sharpe, whom the 
court found to be a registered medical technologist qualified as 
an expert in her special field. She testified that examination and 
analysis disclosed the presence of sperm cells and lacerations of 
the vagina membrane. She also testified that in her opinion in- 
tercourse had been recent. 

The State offered evidence the defendant was in the vicinity 
of the College shortly before the time of the assault. The follow- 
ing morning he appeared a t  the home of one of his acquaint- 
ances, borrowed $5.00, and gave as security the gold Timex 
watch identified by the prosecuting witness as the one taken 
from her a t  the conclusion of the assault. His explanation a t  the 
time of the loan was that he got the lady's watch from his sis- 
ter. 

The defendant neither testified nor offered evidence. At  the 
conclusion of the charge the court excused the alternate juror. 
The jury returned a verdict of guilty of rape with a recommenda- 
tion the punishment be imprisonment for life in the State's 
prison. From the judgment in accordance with the jury's ver- 
dict, the defendant appealed. 

Robert Morgan, Attorney General, by Edwin M. Speas, Jr., 
Associate Attorney, for tlze State. 

Wallace C. Harrelson, Public Defender, and Dale Shepherd, 
Assistant Public Defender, for defendant appellant. 

HIGGINS, Justice. 

[I] The evidence concerning the crime charged and the defend- 
ant's responsibility for it as gathered by the officers and related 
to the magistrate, was amply sufficient to justify the warrant 
of arrest and to support the finding of probable cause a t  the 
preliminary hearing. State v. Dickens, 278 N.C. 537, 180 S.E. 
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2d 844 ; Spinelli v. US., 393 U.S. 410, 21 L.Ed. 2d 637. The de- 
fendant's objections to the issuance of the warrant and to the 
finding of probable cause are not sustained. 

[2] During the jury selection, the defendant made objection to 
the court's failure to sustain his challenges for cause after his 
peremptory challenges had been exhausted. The competency of 
jurors a t  the time of selection and their continued competence 
to serve thereafter are matters left largely to the sound legal 
discretion of the presiding judge. "It is provided by G.S. 9-14, 
that the judge 'shall decide all questions as to the competency 
of jurors,' and his rulings thereon are not subject to review on 
appeal unless accompanied by some imputed error of law. . . . 
The ruling in respect of the impartiality . . . presents no re- 
viewable question of law." State v. DeGraffenreid, 224 N.C. 517, 
31 S.E. 2d 523. See also State v. Bailey, 179 N.C. 724, 102 S.E. 
406; State v. Bohanon, 142 N.C. 695, 55 S.E. 797; State v. Spen- 
cer, 239 N.C. 604, 80 S.E. 2d 670. The defendant presents noth- 
ing which tends to support the defendant's objection to the 
jury. 

[3, 41 The defendant's exception to the sufficiency of the evi- 
dence to make out a case does not justify serious discussion. The 
victim's identification of the defendant was positive and based 
on a good view of him under a vapor light. During the struggle, 
she bit his lip and so reported to the officers. The taking of her 
watch and his use of it as security for a loan the following morn- 
ing and his appearance with a bitten lower lip remove all rea- 
sonable doubt as to the accuracy of the identification. With 
such evidence before the jury, reason does not appear why the 
solicitor for days continued to offer little bits of evidence most 
of which had only a remote bearing on the identification. The 
defendant contended the evidence resulted from leading ques- 
tions and should have been disregarded. The reluctance of the 
victim, a young college girl, to disclose the full details of the 
criminal assault upon her is understandable. The court's failure 
to sustain the objection on the ground a question was leading 
was discretionary and not subject to appellate review. State v. 
Clanton, 278 N.C. 502, 180 S.E. 2d 5 ;  State v. Pearson, 258 N.C. 
188, 128 S.E. 2d 251. 

The evidence in this case, both direct and circumstantial, 
required the court to overrule the defendant's motion to dis- 
miss. State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431; State v. 
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Davis, 246 N.C. 73, 97 S.E. 2d 444 ; State v. Thompson, 256 N.C. 
593, 124 S.E. 2d 728; State v. Goins, 261 N.C. 707, 136 S.E. 
2d 97. 

[a The defendant has brought forward three assignments of 
error based on six exceptions to the court's failure to exclude 
photographs of the scene where the assault occurred. These 
photographs were identified as correctly disclosing the condi- 
tions a t  the scene of the crime. They were made the day follow- 
ing the assault. The court instructed the jury the photographs 
were introduced for the purpose of illustrating the testimony 
of the witness and for no other purpose. The defendant based 
his objections on the ground the photographs were taken in the 
daytime, whereas the assault took place a t  night. Any change in 
the scene between the event and the taking of the photographs 
is not even suggested. The admissibility of the photographs for 
the limited purpose did not depend on the degree or the source 
of the illumination a t  the time they were made. The photographs 
were admissible for the purpose of illustrating the testimony to 
the end that the court and jury might better evaluate it. State 
v. Norris, 242 N.C. 47, 86 S.E. 2d 916; State v. Hill, 272 N.C. 
439, 158 S.E. 2d 329; State v. AtFcilzson, 278 N.C. 168, 179 S.E. 
2d 410. 

[6] The defendant insists the court committed error in find- 
ing Dr. Abernathy and Mrs. Sharpe were experts in their re- 
spective fields ; and in permitting them to give expert testimony. 
Dr. Abernathy was a licensed and practicing physician with 
many years of experience. Mrs. Sharpe was a registered tech- 
nician and was experienced in her special field which includes 
analysis of human body cells, secretions and fluids. Dr. Aber- 
nathy testified as to evidence of recent injuries on the body of 
the witness and Mrs. Sharpe testified as to the presence of sperm 
cells taken from the body of the prosecuting witness on the night 
of the assault. 

The evidence before the court was amply sufficient to sup- 
port the findings that each witness was an expert and quali- 
fied to testify as such. "The court's finding that a witness is 
qualified as an expert will not be disturbed on appeal if there 
is evidence to show that, through study or experience, or both, 
he has acquired such skill that he is better qualified than the 
jury to form an opinion on the particular subject as to  which 
he testifies.'' State v. Vestal, 278 N.C. 561, 180 S.E. 2d 755. See 
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also State v. Moore, 245 N.C. 158, 95 S.E. 2d 548. The court's 
finding the witnesses were qualified is conclusive on this appeal. 

[7] The defendant charges error in the failure of the court to 
suppress evidence of blood and hair samples obtained from the 
defendant and cites as  authority the case of Schmerber v. Cali- 
fornia, 384 U.S. 757, 16 L.Ed. 2d 908, 86 S.Ct. 1826. The evi- 
dence offered does not fall within the narrow limits pointed out 
as error in the Schmerber case. In fact, the defendant consented 
to the hair and blood samples requested by the officers. The 
analysis of the samples might have been beneficial to the accused. 
May we not assume that officers and witnesses, including the 
victim, are interested in the conviction of the guilty and, as a 
corollary, the exoneration of the innocent? The conviction of 
the innocent would tend to create a shield for the guilty, espe- 
cially in a one-man crime. State v. McNeil, 277 N.C. 162, 176 
S.E. 2d 732. At most, analysis of hair and blood samples tended 
to identify the defendant as belonging to the class to which the 
guilty party belonged. The analysis might have indicated he did 
not belong to that class. 

[8] Finally, the defendant concludes his brief by finding fault 
with the solicitor's argument and by exceptions to much of the 
court's charge. The solicitor's argument seems to be well within 
the rules of fair debate. State v. Barefoot, 241 N.C. 650, 86 S.E. 
2d 424; State v. Maynor, 272 N.C. 524, 158 S.E. 2d 612; State 
v. Peele, 274 N.C. 106, 161 S.E. 2d 568. 

Realizing the jury pays close attention to the court's in- 
structions, we have examined the charge with that care appro- 
priate to the gravity of the case and the consequences incident 
to a conviction. However, we find the charge to be fair, accurate, 
and in accord with our decided cases. 

The real issue in the case was the identity of Miss Hoff's 
assailant. On this issue the direct evidence was short and ex- 
plicit. The circumstantial evidence supported and fortified the 
direct evidence. Nothing in the record tends to discolor or to ob- 
scure the clear picture of guilt painted by the testimony. 

In the trial, verdict, and judgment we find 

No error. 



288 IN THE SUPREME COURT [280 

State v. McClure 

STATE OF NORTH CAROLINA v. LOUIE ALBERT McCLURE 

No. 8 

(Filed 14 January 1972) 

1. Criminal Law 5 75- confession - intoxication of defendant 
The trial court did not err in the denial of defendant's motion to 

suppress evidence of his alleged confession made on the ground that  
he was intoxicated and thus could not effectively waive his constitu- 
tional rights, where the court found that  defendant was not under the 
influence of intoxicants a t  the time of his interrogation and such 
finding was supported by the evidence. 

2. Criminal Law § 23- guilty plea - defendant's failure to admit guilt 
The trial court could properly accept defendant's plea of guilty 

notwithstanding defendant did not expressly admit his guilt, since 
defendant by his plea waived his right to a trial and authorized the 
court for purposes of the case to treat him as if he were guilty. 

3. Courts 1 9- setting aside order of another judge 
A judgment entered by one superior court judge may not be modi- 

fied, reversed or set aside by another superior court judge. 

4. Courts § 9; Criminal Law 5 23- refusal of one judge to accept guilty 
plea - continuance - acceptance of guilty plea by another judge 

Where one superior court judge refused to accept defendant's plea 
of guilty of second degree murder and continued the case on defend- 
ant's motion when defendant stated during examination as  to the vol- 
untariness of his plea that, because of intoxication, he did not know 
whether or not he committed the crime, the discretionary acceptance 
of defendant's plea of guilty of second degree murder by another 
judge when the case again came on for trial was not a modification, 
overruling or setting aside of the judgment of the first judge, the 
the case being before the second judge de novo. 

APPEAL by defendant from Martin, J., 1 December 1970 
Session of BUNCOMBE Superior Court. 

Defendant was tried under a bill of indictment charging 
that he "on the 5 day of June 1970 . . . unlawfully, wilfully and 
feloniously of his deliberate and premeditated malice afore- 
thought, did kill and murder one Gary Evan Miller . . . . ) , 
Before trial, defendant filed a motion to suppress the evidence 
of an alleged confession. The matter came on before Judge 
Hasty, who conducted a voir dire hearing and entered an order 
denying defendant's motion to suppress. Defendant was ar- 
raigned, and the State elected to t ry  him for second degree 
murder. Defendant, through counsel, tendered a plea of guilty 
of second degree murder. During Judge Hasty's inquiry into the 
voluntariness of the plea, defendant hestitated when the Judge 
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asked if he wished to plead guilty. Upon further questioning, 
defendant stated that, because of intoxication, he did not know 
whether he committed the crime or not. Judge Hasty, thereupon 
refused to accept the tendered plea, ordered it  stricken from 
the record and, upon motion of defense counsel, continued the 
case. 

The case came on for trial before Martin, J., and defend- 
ant again tendered a plea of guilty of murder in the second 
degree. After an extended inquiry into the voluntariness of the 
plea, the court found the plea to have been freely and voluntarily 
made, accepted the plea, and ordered it entered upon the min- 
utes. After hearing the evidence of the State and defendant, 
the trial judge sentenced defendant to imprisonment for a term 
of not less than twenty-five years nor more than thirty years. 
Defendant appealed. This case is before us pursuant to our 
general order of referral effective 1 August 1970. 

A t t o m e y  General Morgan  and Assis tant  A t t o r n e y  General 
R a y  for the  State .  

Gudger,  E r w i n  a ~ d  C ~ o w ,  b y  James P. E n o i n ,  Jr., for 
defendant .  

BRANCH, Justice. 

[I] Defendant assigns as error Judge Hasty's denial of the 
motion to suppress evidence of his alleged confession. Defend- 
ant contends that his alleged confession was involuntary because 
his intoxication prevented effectual waiver of his constitutional 
rights. 

Pursuant to defendant's motion to suppress, Judge Hasty 
properly held a voir dire hearing and heard evidence from both 
the State and defendant. On voir dire defendant testified that 
he had been drinking heavily for three weeks prior to 5 June 
1970, and that because of his intoxication he remembered noth- 
ing about the events of the night of 4 June 1970 or early morn- 
ing of 5 June 1970. He specifically stated that he did not 
remember talking to or making admissions to deputy sheriff 
J. C. Laws, nor did he remember signing a waiver. He, in part, 
stated: "All I remember is that morning, Thursday (5 June 
1970) ; that afternoon I don't know where I was. The next thing 
I remember is waking up on that cold steel up there in the 
jail on Friday." 
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J. C. Laws, a deputy sheriff of Buncombe County, testified 
that he went to the Dolson residence on the night of 5 June 
1970 and observed Gary Miller with a wound in his abdomen. 
He further testified : 

"Later on the same evening I went to the home of 
Mrs. Alva Brooks at 111 Edwards Avenue and there saw 
Louie Albert McClure. About one and a half hours later 
we transported Mr. McClure along with Joseph Charles 
Brooks to  the sheriff's department. I smelled the odor of 
alcohol about Mr. McClure and observed that he was shakey. 
I advised Mr. McClure of his constitutional rights and he 
made a statement as follows: 

"He said, 'I went to the Gary Miller home a t  305 Rich- 
mond Avenue about 1 :30 a.m., this date and knocked on the 
door and Gary Miller came to the door. I had never seen 
the man before. I went up there to shoot him and I did. 
I went back to the house and threw the gun on Joe's bed 
and told Joe I had shot a fellow.' 

"I wrote the statement in my own handwriting and Mr. 
McClure looked a t  the statement and then signed it. He 
made no other statement other than shown above. In my 
opinion Mr. McClure was not substantially under the influ- 
ence of alcohol a t  the time he made the statement." 

Deputy Sheriffs John H. Barnes, Jr., and Phillip Anderson 
each testified that they saw defendant in the early morning 
hours of 5 June 1970, and in their respective opinions defendant 
was not under the influence of intoxicants. 

Defendant's motion to suppress is founded solely on his 
intoxication a t  the time he allegedly made the inculpatory state- 
ments. He does not contend that the voir dire proceedings were 
improperly conducted. 

In State v. Loglzer, 266 N.C. 238, 145 S.E. 2d 867, Justice 
Sharp clearly stated the rule concerning a defendant's plea of 
drunkenness as a bar to the admissibility of his confession, 
to wit: 

66  . . . Unless a defendant's intoxication amounts to 
mania-that is, unless he is so drunk as to be unconscious 
of the meaning of his words-his intoxication does not 
render inadmissible his confession of facts tending to in- 
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criminate him. The extent of his intoxication when the 
confession was made, however, is a relevant circumstance 
bearing upon its credibility, a question exclusively for the 
jury's determination." 

This Court reaffirmed and adhered to the rule stated above 
in State v. Logner, 269 N.C. 550, 153 S.E. 2d 63. See also State 
v. Painter, 265 N.C. 277, 144 S.E. 2d 6, and State v. Stephens, 
262 N.C. 45, 136 S.E. 2d 209. 

Among Judge Hasty's full findings of fact was the specific 
finding that "On Friday morning, June 5, 1970, about 1 a.m., 
and thereafter until his arrest and interrogation, the defendant 
was not under the influence of intoxicating liquors . . . . 9 ' 

There was ample evidence to support this finding and the 
other findings incorporated into the record. We find no error 
of law which may be imputed to Judge Hasty's conclusion that 
defendant freely, understandingly and voluntarily made the 
statements which he sought to suppress. State v. Gray, 268 N.C. 
69, 150 S.E. 2d 1 ;  State v. Fox, 277 N.C. 1, 175 S.E. 2d 561; 
State v. Grass, 223 N.C. 31, 25 S.E. 2d 193; State v. Rogers, 
233 N.C. 390, 64 S.E. 2d 572. 

Judge Hasty ruled correctly, and his ruling could therefore 
have no prejudicial effect on defendant's decision to enter a 
plea of guilty, 

Defendant next contends that Judge Martin erred when he 
accepted the plea of guilty of second degree murder. 

[2] We first consider whether Judge Martin properly accepted 
the plea in light of defendant's failure to expressly admit his 
guilt. 

When defendant tendered his plea of guilty of second degree 
murder, Judge Martin carefully examined defendant concerning 
the voluntariness of his plea. We quote a portion of this exami- 
nation, as follows : 

Q. Now, you know that you are charged with second 
degree murder, don't you? 

A. Yes sir. 

Q. And you know and understand that you have a right 
to plead not guilty and be tried by a jury, don't you? 
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A. Yes sir. 

Q. Now, your lawyer has said that you have instructed 
him to enter a plea of guilty to second degree murder. NOW, 
I ask you how do you plead to the charge of second degree 
murder ? 

A. I plead guilty. 

Q. Now, you know that on a plea of guilty to second 
degree murder that you could be sent to prison for as much 
as 30 years, don't you? 

A. Yes sir. 

Q. Now, has anyone, has your lawyer or the solicitor 
or any policeman or law officer or anyone made any prom- 
ise or threat to you to influence you to plead guilty to this 
charge ? 

A. No, they haven't. 

Q. Now, you have had plenty of time to talk to and 
work with Mr. Erwin in this case, haven't you? 

A. Yes, I have. 

Q. Are you satisfied with his services on your behalf? 

A. Very much so. 

The court then found that the plea was freely and volun- 
tarily made, and accepted the plea as tendered. 

In North Ca?*olina v. Alford, 400 U.S. 25, 27 L.ed. 2d 162, 
91 S.Ct. 160 (1970), defendant was indicted for murder. There 
was strong evidence of guilt, and upon recommendation of his 
counsel he tendered a plea of guilty of second degree murder, 
although he continued to  disclaim any guilt of the crime. The 
trial judge heard strong damaging evidence before sentencing. 
The U. S. Supreme Court, in holding that the trial judge did 
not commit constitutional error in accepting the plea inter alia, 
stated : 

The issue in Hudson v. U~zited States, 272 U.S. 451 
(1926), was whether a federal court has power to impose 
a prison sentence after accepting a plea of nolo contendere, 
a plea by which a defendant does not expressly admit his 
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guilt, but nonetheless waives his right to a trial and au- 
thorizes the court for purposes of the case to treat him as  
if he were guilty. The Court held that  a trial court does 
have such power, and, except for the cases which were 
rejected in Hudson, the federal courts have uniformly fol- 
lowed this rule, even in cases involving moral turpitude. 
Bruce v. United States, s z ~ p ~ a ,  a t  343 n. 20, 379 F. 2d, a t  
120 n. 20 (dictum). See, ex., Lott v. United States, 367 
U.S. 421 (1961) (fraudulent evasion of income tax)  ; Sulli- 
van v. United States, 348 U.S. 170 (1954) (ibid.) ; Fa7w.s- 
won% v. Ze~bs t ,  98 F. 2d 541 (CA5 1938) (espionage) ; 
P l z a r ~  v. United States, 48 F. 2d 767 (CA6 1931) (mis- 
application of bank funds) ; United States v. Baglio~e, 182 
F. Supp. 714 (EDNY 1960) (receiving stolen property). 
Implicit in the nolo contendere cases is a recognition that 
the Constitution does not bar imposition of a prison sen- 
tence upon an accused who is unwilling expressly to admit 
his guilt but who, faced with grim alternatives, is willing 
to waive his trial and accept the sentence. 

These cases would be directly in point if Alford had 
simply insisted on his plea but refused to admit the crime. 
The fact that  his plea was denominated a plea of guilty 
rather than a plea of no10 contendere is of no constitutional 
significance with respect to the issue now before us, for 
the Constitution is concerned with the practical conse- 
quences, not the formal categorizations, of state law. See 
Smith v. Bennett, 365 U.S. 708, 712 (1961) ; Jones v. United 
States, 362 U.S. 257, 266 (1960). Cf. Kermarec v. Corn- 
pagnie Generale Tmnsatlantiqzce, 358 U.S. 625, 630-632 
(1959). Thus, while most pleas of guilty consist of both a 
waiver of trial and an express admission of guilt, the latter 
element is not a constitutional requisite to the imposition of 
criminal penalty. An individual accused of crime may vol- 
untarily, knowingly, and understandingly consent to the 
imposition of a prison sentence even if he is unwilling or 
unable to admit his participation in the acts constituting 
the crime. 

Defendant recognizes the holding in Alford, but points to 
the fact that, in Alford, defendant had much to gain in that  he 
avoided the possibility of the death sentence by pleading guilty 
to second degree murder, while here, defendant gained nothing 
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since the State had already elected to t ry  him for second degree 
murder. 

We do not think that this point is controlling. The true 
test is whether defendant's plea was voluntarily, understand- 
ingly and intelligently tendered. N.C. v. Alford, supra; Boykin 
v. Alabama, 395 U.S. 238, 23 L.ed. 2d 274, 89 S.Ct. 1709 (1969). 
I t  should be noted that in Alford defendant continuously denied 
his guilt of any crime, while in instant case defendant adopts 
the posture of not expressly admitting his guilt while waiving 
trial and authorizing the court to impose sentence. 

We can only speculate as to the motives which caused de- 
fendant to plead guilty. Perhaps defendant, in light of the strong 
evidence against him, concluded that punishment would be mild- 
er if he avoided a hotly contested trial which would highlight 
an unprovoked and unnecessary killing. Further, there is the 
possibility that defendant recognized his guilt without being 
willing to publicly disclose it. The true reasons which induce an  
accused to plead guilty are often known only to himself, and he 
should be permitted, after receiving advise of counsel, to judge 
for himself what plea to enter. See State v. Kaufman, 51 Iowa 
578, 2 N.W. 275 (1879). It is then the duty of the trial judge to 
determine whether the plea was freely, understandingly and 
voluntarily made. 

Defendant further argues that the plea was invalid because 
Judge Martin reversed, modified or overruled a judgment en- 
tered by Judge Hasty when he accepted defendant's plea. 

[3] It is generally recognized that "[tlhe proper method for 
obtaining relief from legal errors is by appeal, G.S. 1-277, and 
not by application to another Superior Court. 'In such cases, a 
judgment entered by one judge of the Superior Court may not 
be modified, reversed or set aside by another Superior Court 
Judge.' Davis v. Jenkins, 239 N.C. 533, 80 S.E. 2d 257; Rawls v. 
Mayo, 163 N.C. 177, 79 S.E. 298." Nowell v. Neal, 249 N.C. 516, 
107 S.E. 2d 107. 

A defendant may retract his plea of guilty and plead not 
guilty. He may also withdraw his plea of not guilty, even after i t  
is recorded, and plead guilty. However, in either case the retrac- 
tion is not a matter of right but is addressed to the sound dis- 
cretion of the trial judge. State v. Branner, 149 N.C. 559, 63 
S.E. 169. 
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f4] This case was before Judge Martin de novo, because Judge 
Hasty, in the exercise of his discretion, refused to accept defend- 
ant's plea and continued the case upon defendant's motion. I t  
was not before Judge Martin as an appeal from an order or 
judgment of Judge Hasty. Judge Martin's discretionary accept- 
ance of the plea did not modify, overrule or set aside a judgment 
of another Superior Court judge. 

This record reveals that defendant, represented by compe- 
tent counsel, eIected to tender a plea of guilty to the charge of 
second degree murder, and the able trial judge, after conducting 
a careful examination as to whether the plea was freely, volun- 
tarily and understandingly made, accepted the plea. Under these 
circumstances, the plea should not be disturbed. 

The proceedings in the trial court were free from error, 
and Judge Martin's judgment is 

Affirmed. 

STATE OF NORTH CAROLINA v. WALTER EUGENE JOHNSON 

No. 42 

(Filed 14  January 1972) 

1. Criminal Law 5 66- in-court identification - pretrial view of defend- 
ant a t  victim's home 

The evidence presented on voir dire supported the court's determi- 
nation that  a rape victim's in-court identification of defendant was of 
independent origin based on observations a t  the scene of the rape 
and was not tainted by her prior view of defendant when an officer 
brought defendant to her home, and that  defendant knowingly, under- 
standingly and voluntarily waived his right to an attorney before he 
was viewed by the victim. 

2. Rape 8 5- sufficiency of evidence 
The State's evidence, including the victim's in-court identification 

of defendant, was sufficient to be submitted to the jury in this rape 
prosecution. 

APPEAL by defendant from Kivett, J., January 4, 1971, 
Criminal Session, FORSYTR Superior Court. 

The defendant, Walter Eugene Johnson, was tried on a bill 
of indictment proper in form, charging the capital offense of 
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rape. The victim was Marcella Stroud, a female child under 
the age of twelve years. The offense was committed in Forsyth 
County on September 11, 1970. 

The defendant's affidavit of indigency filed in court after 
his arrest disclosed that he is single, has $435 in cash, and is 
employed a t  a weekly salary of $90. The district judge found 
the defendant was financially able to employ counsel and denied 
his petition that counsel be assigned, On October 26, 1970, Judge 
Walter E. Johnston, Jr. found the defendant to be indigent and 
appointed W. Warren Sparrow attorney to represent him. 

At the trial Marcella Stroud testified that just before five 
o'clock on the evening of September 11, 1970, as she was re- 
turning home from a store, a man she did not know grabbed 
her by the sweater, pushed and dragged her up a steep hill to 
a vacant house. We threatened her with an open knife, tied a 
necktie around her mouth, and forced her to lie down on some 
papers and by force had intercourse with her. " . . . (A)fter he 
heard somebody calling, . . . the man got up and zipped his 
pants up and then I got up. . . . Then he say wait little girl, and 
then he ran out before I did." 

The witness further testified she went to the home of her 
aunt who discovered blood on her clothing. Her mother took her 
home and made inquiry as to what had happened. At first she 
said a boy was responsible. After further questioning she said 
her assailant was a man. She was afraid to tell on him because 
he had threatened to kill her. 

When the officers came in response to a call, she described 
the man as being about forty years old with sideburns, a little 
thin moustache and an Afro-hairdo with cross parts on the top 
and back. He was wearing a green shirt. 

Acting on the description given by the victim, the officers 
interviewed a number of persons in the vicinity of the assault. 
In consequence of the information they obtained, they went to 
the house of the defendant's sister with whom he lived. Officer 
McFadden interviewed the defendant whom he had known for 
many years. "I told him somebody was accusing him of having 
messed with a little kid. . . . I . . . read him . . . the Miranda 
warning." He signed the written waiver which concluded: "I 
have read this statement of my rights and I understand what 
my rights are. I am willing to make a statement and answer 
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questions. . . . I understand and know what I am doing." He 
stated to the officer that he got off work around four o'clock, 
went to town and about four-thirty returned to the house where 
he lived and did not leave thereafter. When told of the charge 
against him, he said: " . . . I know what this is all about, . . . I 
don't want to call no lawyer. . . . I did not do anything and if 
you will bring the person down that has accused me of this, I 
will convince them of this." The officer thereafter took the 
defendant to the Stroud home where Marcella looked a t  him. 

The defendant objected to the admission of any identifying 
evidence on the ground the identification was based on Mar- 
cella's view of the defendant who was then in police custody; 
and the identification on that account was tainted and inadmissi- 
ble. The court in the absence of the jury conducted an inquiry re- 
ported on thirty-seven pages of the record. Based on the evidence 
developed, the court made findings of fact reported on six pages 
of the record. The court concluded : " . . . (T) he evidence is clear 
and convincing that the in-court identification of the defendant 
by Marcella Stroud is of independent origin based on observa- 
tions made a t  the scene of the rape alleged in this case, and that 
the in-court identification of the defendant by Marcella Stroud 
isn't tainted by any other factors . . . . 9 9 

After the jury was recalled, Marcella identified the defend- 
ant saying: "That was the man." 

The State offered Dr. Quivers, a medical expert, who testi- 
fied that his vaginal examination disclosed " . . . (B)right and 
dark red blood. . . . That means that the child underwent some 
sort of trauma . . . damage to the vaginal mucosa. . . . ' 1  

At the close of the State's evidence the defendant lodged 
and the court overruled a motion to dismiss. 

The defendant testified and offered witnesses in his de- 
fense. He stated that on September l l ,  1970, he worked until 
four-thirty, went to several places in town, and got home a t  
ten minutes until six o'clock and did not leave until the police 
came a day or two later. On cross-examination the defendant 
admitted that since 1950 he had been convicted in court four 
times for assault on a female, five times for assault with a 
deadly weapon, and one time for larceny. His convictions for 
public drunkenness and traffic violations were numerous. 
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The defendant's sister, with whom he lived, testified: 
" . . . (1)t was about twenty-six minutes past six when Walter 
came home . . . . " James Pope testified that he and the defend- 
ant worked together, that they left work a t  four-thirty. They 
went to town, made some stops and he took Walter home. On 
cross-examination he admitted he had been convicted six times 
for assault on a woman and that he had been convicted of numer- 
ous other charges. 

At  the close of all the evidence the defendant renewed, and 
the court again overruled, his motion to dismiss. 

After the arguments and the court's charge, the jury de- 
liberated and returned in the court a verdict of guilty of rape 
with a recommendation the punishment be imprisonment for life 
in the State's prison. From a sentence of life imprisonment, as  
the jury's recommendation, the defendant appealed. A second 
addendum to  the record discloses the verdict as returned by 
the jury. 

Robert Mwgan, Attorney General by  Thomas B. Wood, 
Assistant A t t m e y  General for the State. 

W.  Warren Sparrow for defendant appellant. 

HIGGINS, Justice. 

The defendant by brief and by oral argument, presents two 
questions for review: (1) Was the in-court identification of 
the defendant by the prosecuting witness tainted and rendered 
inadmissible by the prior identification while the defendant was 
in custody of the officers and without counsel? and (2) Was the 
evidence sufficient to survive the motion to dismiss and to 
sustain the guilty verdict? Neither question is a stranger to this 
Court. 

The victim, Marcella Stroud, age 9, did not a t  first report 
the assault. Shortly after its commission her aunt and her 
mother discovered the evidence of assault, made inquiry, and 
were told a boy was responsible. When questioned further a s  
to his identity, she admitted a man about forty years old dragged 
her from the street into a vacant house where he committed 
the act of rape. She did not a t  first make a truthful statement 
for fear of the defendant's threat to kill her. However, on fur- 
ther inquiry she gave her mother a detailed description of her 
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assailant and repeated the description to the police. She de- 
scribed her assailant as about forty years old with sideburns, 
a thin moustache and Afro-hairdo with two cross parts in the 
hair. He was wearing a green shirt and carried a knife which 
he opened and threatened to kill her. Although the defendant 
and the victim lived within the same section of Winston-Salem, 
neither knew the other. 

Acting on the victim's description and other information 
developed by inquiry, the officers interrogated the defendant 
telling him he was suspected of having "messed with a little kid.'' 
He was given due warning of his rights and signed a written 
waiver of counsel and consented to the interrogation. 

[I] At the trial when the victim was asked to identify her 
assailant the defendant objected and requested a hearing in the 
absence of the jury. The evidence developed on the voir dire 
fully sustained the findings of fact made by the court and sup- 
ported the court's conclusion, " . . . (T)he evidence is clear and 
convincing that the in-court identification of the defendant by 
Marcella Stroud is of independent origin based on observations 
made a t  the scene of the rape alleged in this case, and that the 
in-court identification of the defendant by Marcella Stroud 
isn't tainted by any other factors that were so impressively 
suggestive so as to give rise to a substantial likelihood of . . . 
misidentification; and that the defendant knowingly, under- 
standingly, voluntarily, and intelligently waived his constitu- 
tional right to have an attorney present before . . . being viewed 
by others, including Marcella Stroud . . . . " The defendant did 
not offer any evidence on the voir dire, hence the evidence was 
not in conflict. 

The trial court's findings are amply supported by that 
evidence, hence binding on the courts. State v. Lynch, 279 N.C. 
1, 181 S.E. 2d 561; State v. Cooke, 278 N.C. 288, 179 S.E. 2d 
365; State v. Bames, 264 N.C. 517, 142 S.E. 2d 344. The objec- 
tion to Marcella's in-court identification of the defendant was 
properly overruled. State v. McNeil, 277 N.C. 162, 176 S.E. 2d 
732; State v. Childs, 269 N.C. 307, 152 S.E. 2d 453; State v. 
Gray, 268 N.C. 69, 150 S.E. 2d 1 ;  Stovall v. Denno, 388 U.S. 
293, 18 L.Ed. 2d 1199. 

121 The State's evidence of guilt and the defendant's denial 
raised issues of fact to be decided by the jury. State v. McKnight, 
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279 N.C. 148, 181 S.E. 2d 415; State v. Vestal, 278 N.C. 561, 
180 S.E. 2d 755; State v. Davis, 246 N.C. 73, 97 S.E. 2d 444; 
State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431. 

The State having offered substantial evidence of every 
material element of the crime charged in the indictment, the 
jury finding of guilt is conclusive. In  the trial, verdict, and judg- 
ment we find 

No error. 

STATE O F  NORTH CAROLINA v. CHARLES M. SHELLY 

No. 91 

(Filed 14 January 1972) 

1. Criminal Law § 23- voluntariness of guilty plea 
Acceptance of defendant's plea of guilty of assault with intent t o  

commit rape will not be disturbed where there was ample evidence 
to  support the t r ia l  judge's finding tha t  defendant entered the plea 
freely, understandingly and voluntarily. 

2. Criminal Law 5 161- exception to entry of judgment -appellate re- 
view 

Defendant's assignment of error to the signing and entry of the  
judgment upon his plea of guilty  present.^ only the face of the record 
proper fo r  review. 

APPEAL by defendant from Kivett, J., 3 May 1971 Criminal 
Session of FORSYTH Superior Court. 

Defendant was charged in a bill of indictment with the 
capital crime of rape. Upon call of the case defendant, through 
his privately employed counsel, tendered a plea of guilty to the 
lesser offense of assault with intent to commit rape. Before 
allowing the plea to be entered, the trial judge carefully and 
extensively examined defendant, under oath, as to the voluntari- 
ness of his plea. Defendant also, under oath, executed a written 
"transcript of plea" containing statements indicating that  the 
plea was freely, understandingly and voluntarily made. The 
court then adjudged that  the plea of' guilty by defendant is 
"freely, understandingly and voluntarily made," and ordered 
that  defendant's plea of guilty be entered into the record. 
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The State offered evidence, and i t  appears in the statement 
of the case on appeal that  "The State's evidence, through the 
testimony of E. P. Oldham, a Deputy Sheriff of the Forsyth 
County Sheriff's Department, tended to show that  the defendant 
did feloniously commit the crime of assault with intent to com- 
mit rape." 

Defendant offered no evidence. The trial judge imposed a 
sentence of not less than ten years nor more than fifteen years 
in the State Department of Correction. Defendant appealed. 
This case is before this Court pursuant to our general referral 
order effective 1 August 1970. 

Attorney General Morgan and T ~ i a l  Attomey Magner for  
the State. 

Laurel 0. Boyles; Wilson, iMorrow and Boyles, for de- 
f endarzt. 

Defendant's only assignment of error is that  "the trial 
judge erred in signing and entering the judgment as appears of 
record." 

[I] There was ample evidence to  support the trial judge's find- 
ing that  defendant freely, understandingly and voluntarily en- 
tered his plea of guilty to assault with intent to commit rape, 
and acceptance of the plea will not be disturbed. State v. J a c h  
son, 279 N.C. 503, 183 S.E. 2d 550 ; State v. Jones, 278 N.C. 
259, 179 S.E. 2d 433. The plea of guilty is equivalent to  a con- 
viction of the offense charged. State v. Perry, 265 N.C. 517, 
144 S.E. 2d 591. 

[2] Further, defendant's sole assignment of error presents the 
case for review for error appearing on the face of the record. 
The indictment sufficiently charged the crime to which defend- 
ant  voluntarily pleaded guilty in a properly organized court. 
No fatal defect appears upon the face of the record, and the 
sentence imposed was within statutory limits. State v. Jackson, 
supra; State v. Higgs, 270 N.C. 111, 153 S.E. 2d 781. 

We have carefully examined this record and find 

No error. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 

ACCEPTANCE CORP. v. FEDER 
No. 82 PC. 
Case below: 12 N. C. App. 696. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 14 January 1972. 

MACHINERY CO. v. INSURANCE CO. 
No. 112 PC. 
Case below: 13 N.C. App. 85. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 28 January 1972. 

STATE V. BLAYLOCK 
No. 101 PC. 
Case below: 13 N.C. App. 134. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 1 February 1972. 

STATE v. CRAWFORD 
No. 114 PC. 
Case below: 13 N.C. App. 146. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 28 January 1972. 

STATE v. FARRIS 
No. 100 PC. 
Case below: 13 N.C. App. 143. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 28 January 1972. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 

STATE v. FOUNTAIN 
No. 107 PC. 
Case below: 13 N.C. App. 107. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 1 February 1972. 

STATE v. FOWLER 
No. 108 PC. 
Case below: 13 N.C. App. 116. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 1 February 1972. 

STATE V. GREENE 
No. 12. 
Case below: 12 N.C. App. 687. 
Motion of Attorney General to dismiss appeal for lack of a 

substantial constitutional question allowed 28 January 1972. 

STATE V. HOLT 
No. 1 PC. 
Case below: 13 N.C. App. 339. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 1 February 1972. 

STATE v. JORDAN 
No. 91 PC. 
Case below: 13 N.C. App. 254. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 14 January 1972. 



304 IN THE SUPREME COURT [280 

STATE v. NICKERSON 
No. 99 PC. 
Case below: 13 N.C. App. 125. 

Petition for writ of certiorari to North Carolina Court of 
Appeals denied 1 February 1972. 

STATE V. REDFERN 
No. 106 PC. 
Case below: 13 N.C. App. 230. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 28 January 1972. 

STATE V. RHODES 
No. 22. 
Case below: 13 N.C. App. 247. 
Motion of Attorney General to dismiss appeal for lack of a 

substantial constitutional question allowed 28 January 1972. 

STATE v. RICH 
No. 29. 
Case below: 13 N.C. App. 60. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 1 February 1972. Appeal dismissed for lack of 
substantial constitutional question 1 February 1972. 

STATE V. ROBINETTE 
No. 102 PC. 
Case below: 13 N.C. App. 224. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 28 January 1972. 
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DISPOSITION OF PETITIONS FOR CERTIORARI TO THE COURT OF APPEALS 

STATE v. WATSON 
No. 88 PC. 
Case below: 13 N.C. App. 54. 
Petition for writ of certiorari to North Carolina Court of 

Appeals allowed 14 January 1972. 

WILMAR, INC. v. ANDERSON 
No. 116 PC. 
Case below: 13 N.C. App. 80. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 28 January 1972. 

WILMAR, INC. v. LILES and WILMAR, INC. v. POLK 
No. 117 PC. 
Case below: 13 N.C. App. 71. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 28 January 1972. 



IN THE SUPREME COURT 

State v. Stepney 

STATE OF NORTH CAROLINA v. LAWRENCE STEPNEY 

No. 92 

(Filed 28 January 1972) 

1. Criminal Law § 91- motion for continuance 
A motion for continuance is ordinarily addressed to the discretion 

of the trial judge and his ruling thereon is  not subject to review absent 
abuse of discretion. 

2. Criminal Law § 91- motion for continuance - supporting affidavit 
A motion for continuance should be supported by an  affidavit 

showing sufficient grounds. 

3. Criminal Law 91- absence of witnesses - denial of continuance 
The trial court did not err  in the denial of defendant's motion for 

continuance due to absence of witnesses "located in the area of 
Chicago" who were allegedly necessary to prove his defense of alibi, 
where the oral motion was not supported by affidavit or other proof 
of the names of absent witnesses or what defendant expected to prove 
by such witnesses. 

4. Constitutional Law 32; Criminal Law § 66- photographic identi- 
fication - right to  counsel 

A suspect has no constitutional right to the presence of counsel 
when eyewitnesses are viewing photographs for purposes of identifi- 
cation regardless of whether he is a t  liberty or in custody a t  the time. 

5. Criminal Law 66- identification testimony - general objection 
Upon even a general objection to identification testimony, the 

trial judge should conduct a voir dire in the absence of the jury, find 
facts, and thereupon determine the admissibility of in-court identifi- 
cation testimony. 

6. Criminal Law § 66- pretrial photographic identification 
Pretrial photographic procedure was not impermissibly suggestive 

where both robbery victims observed defendant during the robbery 
and described defendant and his clothing immediately thereafter, 
the victims rejected numerous photographs a s  not being those of the 
robbers, the victims immediately recognized defendant and another 
a s  the robbers upon being shown three additional photographs, and 
neither victim has ever identified anyone else except defendant and 
his accomplice. 

7. Criminal Law § 66- pretrial photographic identification - failure to 
hold voir dire - harmless error 

Failure of the trial court in a robbery prosecution to conduct a 
voir dire and make findings of fact concerning a pretrial photo- 
graphic identification procedure was harmless error where the record 
shows that  the photographic identification was free of impermissible 
suggestiveness, and the evidence is clear and convincing that  the in- 
court identification originated with observation of defendant a t  the 
time of the robbery and not with the photographs. 
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8. Criminal Law 3 169- admission of evidence over objection - similar 
evidence admitted without objection 

The admission of evidence over objection cannot be regarded a s  
prejudicial when testimony of like import is  thereafter admitted with- 
out objection. 

9. Criminal Law 9 162- failure to object 
When there is no objection to the admission of evidence, the 

question of its competency is foreclosed on appeal. 

10. Criminal Law 8 75- spontaneous statements by defendant to officers - 
failure to  waive counsel 

The trial court did not err  in the admission of testimony that, while 
being transported to Central Prison for safekeeping, defendant told 
officers that  he "was sorry that the robbery happened, but that  he 
didn't shoot anybody, that  the other man - or another man - had 
done the shooting," notwithstanding defendant had not waived his 
right to counsel prior to making the statement, where the court 
found upon competent evidence that defendant's statement was not 
in response to any question by the officers but was spontaneously 
made by defendant. 

11. Criminal Law 9 175 - findings of fact - conclusive on appeal 

The findings of the trial court are binding and conclusive in ap- 
pellate courts in this jurisdiction when supported by competent 
evidence. 

12. Robbery 9 5- sufficiency of instructions 
Contention by defendant that the court's instructions in an armed 

robbery prosecution were inadequate in that "the jury could have 
returned a compromise verdict, even though it followed the Court's 
instructions," held without merit. 

13. Assault and Battery § 5; Criminal Law § 26; Robbery 3 6- armed 
robbery - felonious assault during robbery - conviction of both 
crimes 

Where defendant was tried upon separate indictments charging 
armed robbery and felonious assault committed during the robbery, 
and the jury returned verdicts of guilty of armed robbery and guilty 
of assault with a deadly weapon inflicting serious injury, the trial 
court could properly pronounce separate judgments for each crime, 
since an assault with a deadly weapon inflicting serious injury is 
not a lesser included offense of armed robbery because the infliction 
of serious injury is not an essential ingredient of armed robbery. 

Justices HIGGINS and LAKE concurring in part  and dissenting in 
part. 

APPEAL by defendant f rom James, J., 9 November 1970 Ses- 
sion, CRAVEN Superior Court. 
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Defendant was charged in separate bills of indictment with 
armed robbery and felonious assault. The cases were consolidated 
for trial. 

The State's evidence tends to show that on and prior to 25 
February 1970 Lillian D. Powell was the manager of the West- 
ern Union Office a t  414 Broad Street in New Bern, North Caro- 
lina. A man named Charles Hampton, Jr., entered the office 
alone a t  1 :45 p.m. on that date and "appeared to be making out 
a money order." He left and returned a t  2 :15 p.m. accompanied 
by the defendant Lawrence Stepney. Each had a gun. Hampton 
entered the area behind the counter, rushed up to Mrs. Powell's 
desk and said, "This is a stickup, this is a real hold up." De- 
fendant held a gun on Mrs. Powell while Charles Hampton went 
to the back of the office and "ordered Mr. Harrelson [another 
Western Union employee] to come and lie down on the floor." 
Harrelson did so and Hampton "hit him on the back of the head 
with a gun, and proceeded to tape him up." Hampton then or- 
dered Mrs. Powell to lie on the floor, and he taped her arms 
and legs while defendant held the gun on her. Hampton then shot 
Mr. Harrelson in his left leg above the knee and said, "You 
know I mean business." Defendant then moved about the office 
pulling out drawers and emptying the safe. All told, the robbers 
took $484.00 in cash belonging to Western Union, Mrs. Powell's 
blue Lady Buxton wallet containing $238.00 in cash, Mr. Har- 
relson's watch and wallet containing $75.00 in cash, six books 
of Western Union Express Money Orders in hundred-dollar de- 
nominations (thirty in each book), and five and one-half books 
of money order drafts in hundred-dollar denominations (thirty 
in each book). All the Western Union Express Money Orders 
bore the stamp "New Bern, North Carolina," and each bore a 
serial number which had been recorded in the records of the 
office. 

After the robbers left, Mr. Harrelson was taken to the hos- 
pital. Officer Bratcher arrived on the scene about 2:20 p.m. He 
examined the premises and dug a bullet (S-10) from the floor 
where Mr. Harrelson lay when he was shot. He took possession 
of a partly filled out Western Union Telegraph Money Order, 
identified by Mrs. Powell as the one Hampton was filling out 
when he first entered the office. Thereafter, that same day, 
Officer Bratcher carried about twenty-five photographs of dif- 
ferent persons to the hospital and showed them to Mr. Harrel- 
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son who could not, and did not, identify any of them. Photo- 
graphs of defendants Stepney and Charles Hampton were not 
among this group. Three or four days later Mr. Harrelson was 
shown three additional photographs (S-7, S-8 and S-9)' and he 
immediately identified S-7 (Charles Hampton, Jr.) and S-9 
(Lawrence Stepney) as the robbers. 

Officer Bratcher received a telephone call from Detective 
Smythe of the District of Columbia Police a t  approximately 
midnight on 25 February 1970. As a result of that  conversation 
he went to Washington, I>, C., about a month later, accompanied 
by Officer Pate, to return Lawrence Stepney, Charles Hamp- 
ton, Jr., and Hoyle L. Starks, Jr., to Craven County. At the 
extradition hearing defendant was wearing an Afro haircut, a 
blue shirt, brown jacket and checkered pants. They waived ex- 
tradition and were returned to New Bern, North Carolina. In 
addition to the three men, the officers brought back from Wash- 
ington, D. C., the follnwing items: (1) an  envelope containing 
$209.00 in cash; (2) six books of Western Union Money Orders 
stamped "New Bern, North Carolina'' and bearing serial num- 
bers matching the numbers on a list maintained by Mrs. Powell : 
(3) one blue Lady Buxton wallet containing an identification 
card bearing the riame of Lillian D. Powell of New Bern, North 
Carolina; (4) one brown man's wallet containing an  identifica- 
tion card bearing the name of Daniel Harrelson of Kinston, 
North Carolina; (5) one expended .22 caliber cartridge and a 
.22 caliber revolver containing eight live rounds and one empty 
in the chamber; (6) an  envelope containing $50.00 in cash and 
another containing $149.00 in cash. 

Defendant and Hampton were lodged in the Craven County 
Jail. On 28 April 1970 they escaped and were recaptured three 
miles west of New Bern on Highway 17. Defendant Lawrence 
Stepney was shot and injured during his recapture. Following 
treatment in Craven County Hospital, where a bullet was re- 
moved from his body, defendant was taken to Central Prison 
in Raleigh for safekeeping pending trial. On the t r ip  to Raleigh, 
while seemingly in a repentant mood, defendant said they really 
treated him nicely a t  the hospital; that  he was sorry the rob- 
bery happened; that  he didn't shoot anybody-the other man 
did the shooting. Upon timely objection by defendant, a voir 
dire was conducted in the jury's absence to determine admissi- 
bility of defendant's statement. Deputy Sheriff Edwards and 
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Officer Bratcher testified on voir dire for the State, and de- 
fendant testified in his own behalf. The court found facts and 
concluded that the statement was volunteered by defendant who 
was not being interrogated by the officers, was freely and un- 
derstandingly made, and was competent. It was admitted be- 
fore the jury over objection. 

Based on her observations at  the time of the robbery, Mrs. 
Powell positively identified defendant and Hampton a t  the pre- 
liminary hearing and, over defendant's objection, in court a t  
the trial. She described defendant as having an Afro haircut, 
wearing a blue shirt and brown coat and taller than Hamp- 
ton. "From my observation of the defendant Lawrence Stepney 
and the person that I saw on that day, there is no doubt a t  all 
in my mind that this is the same man, because he held a gun 
in my face for about five minutes, and I had a good look a t  him 
for about five whole minutes. He told me not to look 'round or 
move; I had to look a t  him in the face." 

Defendant Stepney testified that he left his home in Chi- 
cago, Illinois, about 7:30 a.m. on 25 February 1970 going to 
Washington, D. C., to obtain a job. He traveled with a friend 
named Frank Robinson in Robinson's car and arrived in Wash- 
ington, D. C., around 6:30 or 7:00 p.m. that day. He entered 
a restaurant to phone his family and let them know he had 
arrived safely in Washington. There, he met Charles Hampton, 
Jr., whom he had known in Chicago and decided to stay a t  a 
motel with him that night. He had not previously known Hoyle 
Starks, Jr., but met him for the first time a t  the restaurant. 
Frank Robinson left to spend the night with his relatives, first 
dropping defendant off a t  the Harrington Hotel. Hampton and 
Starks proceeded to the Harrington Hotel in another car. De- 
fendant went to the desk to register but was told he had to have 
reservations. Hampton started to call another hotel, and a t  that 
time the police entered and arrested them. 

Defendant further testified he was brought to New Bern 
in March 1970, escaped jail, and received a gunshot wound dur- 
ing his recapture on April 29. A bullet was removed from his 
body a t  Craven Memorial Hospital on April 30. After five days 
he was released from the hospital and taken to Raleigh. On the 
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way to  Raleigh with Sheriff Berry and Deputy Edwards, "they 
did not ask any questions. There was just talk in general. . . . 
I don't deny saying I was sorry this thing happened; I do deny 
saying the other man shot him." 

Defendant further testified that while he was in the hos- 
pital and thought he was going to die, he wrote a letter to the 
Western Union Company "and told the lady I was sorry this 
thing happened." He continued to deny, however, that he com- 
mitted the robbery. 

Defendant's mother testified that her son came by her 
home in Chicago between 6:30 and 7:00 a.m. on the morning 
of 25 February 1970 and told her he was going to Washington, 
D. C., with Frank Robinson. 

Charles Hampton, Jr., testified that he had been convicted 
of this robbery but was not guilty; that he was not in New 
Bern on 25 February 1970; that he arrived in Washington a t  
10 :45 a.m. on that date, riding in a Chrysler belonging to Starks' 
uncle in Chicago, and had been in Washington seven or eight 
hours when he first saw defendant Lawrence Stepney; that he 
was surprised to run into defendant in the Washington restau- 
rant;  that he "heard Starks testify in my presence a t  my trial 
that he came down here to New Bern in his uncle's car. I heard 
him so testify after he was intimidated." Hampton's further 
testimony with respect to events in Washington after meeting 
defendant corroborates the testimony of defendant in minute 
detail. He denied that money orders, wallets, and other items 
stolen from the Western Union Office a t  New Bern were "taken 
from a bag where he was standing. They were not in the phone 
booth where I was making a call." 

Defendant was convicted on both charges and sentenced to 
not less than twenty nor more than twenty-five years for the 
armed robbery and not less than two nor more than three years 
for the felonious assault, to run concurrently. He gave notice 
of appeal, but his appeal was not perfected in apt time. However, 
his petition for certiorari to bring up a late appeal was allowed 
by the Court of Appeals in conference on 27 April 1971. The 
case on appeal was duly docketed in that court on 20 July 1971 
and transferred to the Supreme Court for initial appellate re- 
view pursuant to our general order dated 31 July 1970. 
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E. Lamar Sledge, appointed ccrunsel for  defendant appellant. 

Robert Morgan, At torney  General; James L. Blackburn, 
S t a f f  At torney;  Walter  E. Ricks I I I ,  S t a f f  At torney,  f o r  the 
State o f  Nor th  Carolina. 

HUSKINS, Justice. 

Prior to introduction of evidence defendant moved for a 
continuance due to absence of witnesses "located in the area of 
Chicago," allegedly necessary to prove his defense of alibi. De- 
nial of the motion constitutes defendant's first assignment of 
error. 

[I,  21 A motion for continuance is ordinarily addressed to the 
discretion of the trial judge and his ruling thereon is not sub- 
ject to review absent abuse of discretion. State v. Stinson, 267 
N.C. 661, 148 S.E. 2d 593 (1966). Continuances should not be 
granted unless the reasons therefor are fully established. Hence, 
a motion for continuance should be supported by an affidavit 
showing sufficient grounds. State v. Gibson, 229 N.C. 497, 50 
S.E. 2d 520 (1948). 

[3] Here, the record recites that defendant attempted through 
counsel "to obtain statements of the prospective testimony of 
such persons in regard to defendant's defense of alibi, but with- 
out success." No names of absent witnesses are shown. What 
defendant expected to prove by these witnesses must be sur- 
mised. The oral motion is not supported by affidavit or other 
proof. This state of the record suggests only a natural reluctance 
to go to trial and affords no basis to conclude that absent wit- 
nesses, if such existed, would ever be present for the trial. No 
abuse of discretion is shown on these facts, and the assignment 
of error based thereon is overruled. 

Defendant contends his in-court identification was tainted 
by an out-of-court pretrial photographic identification in that 
(1) he was not represented by counsel and (2) the circum- 
stances surrounding the photographic identification were un- 
necessarily suggestive and conducive to irreparable mistaken 
identity. He interposed two objections to Mrs. Powell's refer- 
ences to him and two objections and one motion to strike to 
the witness Harrelson's references to him. Each witness was 
positive when identifying defendant as one of the robbers and 
stated that identification was based on personal observations 
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made of the defendant a t  the time of the robbery. Without con- 
ducting a voir dire the court overruled the objections and de- 
nied the motion to strike. The act of the court in this respect 
constitutes defendant's second assignment of error. 

This assignment presents for decision whether the trial 
court committed prejudicial error in failing to conduct a voir 
dire examination and make appropriate findings of fact with 
respect to (1) the procedures employed in the identification 
process and (2)  the origin of the in-court identification. 

[4] A suspect has no constitutional right to the presence of 
counsel when eyewitnesses are viewing photographs for pur- 
poses of identification, and this is true regardless of whether 
he is a t  liberty or in custody a t  the time. Sta te  v. A c c o ~  and 
Moore, 277 N.C. 65, 175 S.E. 2cl 583 (1970) ; Sta te  v. Jacobs, 
277 N.C. 161, 176 S.E. 2d 744 (1970). Such pretrial identifica- 
tion procedure is not a critical stage of the proceeding as deline- 
ated in United S ta tes  v. W a d e ,  388 U.S. 218, 18 L.Ed. 2d 1149, 
87 S.Ct. 1926 (1967), and Gilbe?.t v. California, 388 U.S. 263, 
18 L.Ed. 2d 1178, 87 S.Ct. 1951 (1967). 

We held in Sta te  v. V i c k e m ,  274 N.C. 311, 163 S.E. 2d 481 
(1968), that  a general objection is sufficient to challenge the 
admissibility of a confession, and failure of the trial judge to 
conduct a voir dire to determine its voluntariness was preju- 
dicial error requiring a new trial. However, this rule has never 
been applied directly to pretrial photographic identification pro- 
cedures. 

In  Sta te  v. Blackwell, 276 N.C. 714, 174 S.E. 2d 534 (1970), 
we said: "In proper cases the voir dire procedure may be in- 
voked concerning identification testimony; however, defendant 
cannot challenge an in-court identification so as to obtain a 
voir dire hearing, and a ruling on the offered testimony on the 
basis that  i t  was 'tainted' by prior photographic identification 
procedures, a 'lineup,' or other in-custody confrontation with- 
out a t  least, a general objection." 

In  S t a t e  v. Accor and Mo'ore, supra, we said, i n t e r  alia: 
"When the State offers a witness whose testimony tends to 
identify the defendant as the person who committed the crime 
charged in the indictment, and the defendant interposes timely 
objection and requests a vo i r  dire or asks  f o r  a n  o p p o ~ t u n i t 2 ~  
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to 'qualify' the witness, such voir dire should be conducted in 
the absence of the jury and the competency of the evidence 
evaluated. Upon such hearing, if the in-court identification by 
a witness is challenged on the ground it is tainted by an unlaw- 
ful out-of-court photographic or corporeal identification, all rele- 
vant facts should be elicited and all factual questions determined, 
including those involving the defendant's constitutional rights, 
pertinent to the admissibility of the proffered evidence." (Em- 
phasis ours.) A new trial was awarded on the ground that each 
defendant's photograph was taken while he was being unlaw- 
fully detained by the Gastonia Police, then viewed by the State's 
witnesses and admitted into evidence with the in-court identifica- 
tion of the witnesses, all over the timely and consistent objec- 
tions of defendants. 

In State v. Williams, 274 N.C. 328, 163 S.E. 2d 353 (1968), 
we held that failure of the trial judge to conduct a voir dire and 
make specific findings of fact concerning the procedures used 
in a pretrial identification lineup will be deemed harmless error 
where the uncontradicted evidence clearly shows that (1) de- 
fendant waived counsel a t  the lineup, (2) the lineup was con- 
ducted fairly and without prejudice, and (3) the in-court identi- 
fication was independent in origin, based upon what the wit- 
ness observed a t  the time of the robbery, and was not fruit of 
the lineup. 

15, 71 I t  is apparent from the foregoing decisions that the bet- 
ter procedure dictates that the trial judge, even upon a general 
objection only, should conduct a voir dire in the absence of the 
jury, find facts, and thereupon determine the admissibility of 
in-court identification testimony. State v. Blackwell, supra (276 
N.C. 714, 174 S.E. 2d 534). Failure to conduct the voir dire, 
however, does not necessarily render such evidence incompetent. 
Where, as here, the pretrial viewing of photographs was free of 
impermissible suggestiveness, and the evidence is clear and 
convincing that defendant's in-court identification originated 
with observation of defendant a t  the time of the robbery and 
not with the photographs, the failure of the trial court to con- 
duct a voir dire and make findings of fact, as he should have 
done, must be deemed harmless error. State v. Williams, supra 
(274 N.C. 328, 163 S.E. 2d 353). A different result could not 
reasonably be expected upon a retrial if all evidence of pretrial 
photographic identification were excluded. 
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Identification by photograph was expressly approved in 
Simmons v. United States, 390 U.S. 377, 19 L.Ed. 2d 1247, 88 
S.Ct. 967 (1968), where i t  was held that  "each case must be 
considered on its own facts, and that  convictions based on eye- 
witness identification a t  trial following a pretrial identifica- 
tion by photograph will be set aside on that  ground only if the 
photographic identification procedure was so impermissibly 
suggestive as to give rise to a very substantial likelihood of 
irreparable misidentification. This standard accords with our 
resolution of a similar issue in Stovall v. Denno, 388 U.S. 293, 
301-302, 18 L.Ed. 2d 1199, 1206, 87 S.Ct. 1967, and with de- 
cisions of other courts on the question of identification by photo- 
graph." 

16, 71 Applying the standard enunciated in Simmons, we find 
no impermissible suggestiveness in the photographic identifica- 
tion procedure used in this case. Both victims observed defend- 
ant during the course of the robbery-Mrs. Powell observed him 
intently for five minutes while he held a gun in her face. I t  may 
be inferred that  she obtained an indelible impression of his facial 
characteristics. She conversed with him during the robbery and 
had full opportunity to observe his mannerisms and mode of 
speech. Both victims described his hair style and his clothing 
immediately following the robbery. Neither victim has ever 
identified anyone else save defendant and his accomplice Hamp- 
ton. Numerous photographs were rejected by these eyewitnesses 
because they did not f i t  the mental picture of the robbers ob- 
tained a t  the time of the robbery. Three days after the robbery 
the photographs of this defendant, Charles Hampton, Jr., and 
Hoyle Starks, Jr., were lawfully received by mail (presumably 
from the Washington, D. C. Police Department) and shown to 
the victims. Defendant and Charles Hampton, Jr., were im- 
mediately recognized as  the two robbers. These three photo- 
graphs were offered and received in evidence without objection. 
Whether the victims viewed an  estimated fifteen to twenty-five 
photographs one a t  a time or all a t  one time is immaterial. 
Viewed in context and in light of the total circumstances, there 
is little chance that  defendant was incorrectly identified. In our 
view i t  is quite obvious from the whole of the evidence that  de- 
fendant's in-court identification was independent in origin, 
based upon what the witnesses observed a t  the time of the rob- 
bery, and not upon the photographs. Impermissible suggestive- 
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ness amounting to a denial of due process has not been shown, 
and failure of the trial judge to conduct a voir dire must be 
deemed harmless. State v. Williams, szipm (274 N.C. 328, 163 
S.E. 2d 353) ; State v. Bell, 270 N.C. 25, 153 S.E. 2d 741 (1967). 
We think it was harmless beyond a reasonable doubt. Chapman 
v. Califomzia, 386 U.S. 18, 17 L.Ed. 2d 705, 87 S.Ct. 824 (1967) ; 
State v. B ~ i m o n ,  277 N.C. 286, 1'77 S.E. 2d 398 (1970). 

[8] Defendant's second assignment must fail for yet another 
reason. The record discloses that; both eyewitnesses implicated 
defendant as one of the robbers in numerous references on 
direct as well as cross-examination. Defendant objected to only 
part of this testimony and moved to strike only once. The ad- 
mission of evidence over objection cannot be regarded as  prej- 
udicial when testimony of like import is thereafter admitted 
without objection. Spears v. Randolph, 241 N.C. 659, 86 S.E. 
2d 263 (1955) ; Davis v. Vaughn, 243 N.C. 486, 91 S.E. 2d 165 
(1956). Defendant's second assignment of error is overruled. 

[9] Defendant's third assignment requires no discussion. The 
photograph in question (S-9) was offered by the State and 
defendant did not object. When there is no objection to the ad- 
mission of evidence, the question of its competency is foreclosed 
on appeal. State v. Camp, 266 N.C. 626, 146 S.E. 2d 643 (1966). 

While being transferred from Craven County Hospital to 
Central Prison in Raleigh for safekeeping, defendant allegedly 
stated to the Sheriff that he was sorry the robbery happened; 
that he did not shoot anybody-the other man did the shooting. 
The Sheriff's testimony to that effect was admitted over de- 
fendant's timely objection. Defendant argues he had not been 
warned of his constitutional rights and had not waived his 
right to the presence of counsel a t  the time the incriminating 
statement was allegedly made. He therefore contends this evi- 
dence was incompetent and violated his constitutional rights 
under the due process clause of the Fourteenth Amendment, 
citing Miranda v. Arizona, 384 US.  436, 16 L.Ed. 2d 694, 86 
S.Ct. 1602, 10 A.L.R. 3d 974 (1966). We now examine the 
validity of this assignment. 

[ lo] The Court conducted a voir dire examination in the jury's 
absence to determine the competency of the challenged evidence. 
The evidence on voir dire tends to show, and the Court found 
as a fact, that on 27 March 1970 Officer Bratcher had, in fact, 
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advised defendant of his constitutional rights as  required by 
Miranda a t  which time defendant stated he wanted a lawyer 
before discussing the case; that  en route to Raleigh, defendant 
engaged in a general conversation with Sheriff Berry and 
Deputy Sheriff Edwards and stated in that  conversation that  
"he had been reading a Bible a t  the hospital and was sorry that  
the robbery happened, but that  he didn't shoot anybody, that  
the other man-or another man-had done the shooting." The 
Court found that  the quoted statement was not in response to 
any question by the officers but was spontaneously made by 
defendant while riding along toward Raleigh. The Court ac- 
cordingly concluded that  the statement was volunteered freely 
and understandingly and that  the defendant was an  intelligent, 
knowledgeable person who fully understood his constitutional 
rights. The incriminating statement was thereupon admitted 
into evidence. 

1 It is settled law that  the findings of the trial judge when 
supported by competent evidence, as here, are binding and con- 
clusive in appellate courts in this jurisdiction. State v. G ~ a y ,  
268 N.C. 69, 150 S.E. 2d 1 (1966) ; State v. Harris, 279 N.C. 
307, 182 S.E. 2d 364 (1971) ; State v. Mo?-ris, 279 N.C. 477, 
183 S.E. 2d 634 (1971). The evidence was properly admitted. 
Defendant's fourth assignment of error is overruled. 

[I21 Defendant's f if th assignment attacks the charge as in- 
adequate to comply with G.S. 1-180. Defendant contends "the 
jury could have returned a compromise verdict, even though i t  
followed the Court's instructions." This assignment is sheer 
speculation with no authority cited. A careful examination of 
the charge reveals no basis for this attack, and the assignment 
is accordingly overruled. 

[13] In  Case No. 70-CR-2250 defendant was convicted of 
armed robbery as charged. I n  Case No. 70-CR-2250A defendant 
was charged with assault with a deadly weapon with intent to 
kill inflicting serious injury not resulting in death, a felony 
punishable by imprisonment up to ten years. See G.S. 14-32(a) 
and G.S. 14-2. He was only convicted, however, of assault with 
a deadly weapon inflicting serious injury, a felony punishable 
by imprisonment up to five years under G.S. 14-32(b). Defend- 
ant  contends the latter conviction is a lesser included offense 
of armed robbery and, relying on State v. Hatcher, 277 N.C. 
380, 177 S.E. 2d 892 (1970), assigns as error submission of 
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the assault charge and pronouncement of a separate judgment 
on the verdict in that  case. This is his sixth assignment of error. 

Defendant's position is unsound. An assault with a deadly 
weapon inflicting serious injury is not a lesser included offense 
of armed robbery because the infliction of serious injury is not 
an  essential ingredient of the armed robbery charge. I t  is only 
when all essentials of the lesser offense are included among the 
essentials of the greater offense that  the law merges them into 
one and treats the less serious charge as a "lesser included of- 
fense." Chief Justice Bobbitt, writ.ing for the Court with his 
usual clarity, recently treated the question of lesser included 
offenses with finality in State v. Richardson, 279 N.C. 621, 
185 S.E. 2d 102 (1971). That case is controlling here. Defend- 
ant's sixth assignment is overruled. 

Defendant has failed to show prejudicial error. The ver- 
dicts and judgments must therefore be upheld. 

No error. 

Justice HIGGINS concurring in Case No. 70 CR 2250 charg- 
ing armed robbery; dissenting in Case No. 70 CR 22508 
charging felonious assault. 

Prior to 1919 our statute law provided in cases of assault, 
with or without intent to kill, any person convicted thereof 
shall be punished by fine or imprisonment, or both, a t  the dis- 
cretion of the courts; provided, where no deadly weapon is used 
and no serious damage is done, the punishment shall not exceed 
a fine of fifty dollars or imprisonment for thirty days, but this 
proviso shall not apply to cases of assault with intent to kill, 
or with intent to commit rape, or to cases of assault by any 
man or boy over eighteen years of age on any female person. 

By Chapter 101, Public Laws, Session 1919, the General 
Assembly provided: "That any person who assaults another 
with a deadly weapon with intent to kill, and inflicts serious 
injury not resulting in death, shall be guilty of a felony and 
shall be punished by imprisonment in the State prison or be 
worked on the county roads fo r  a period of not less than four 
months nor more than ten years." 

In  cases in which the indictment charges a felonious as- 
sault, the jury, as i t  finds the facts to be from the evidence, 
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may convict of a felonious assault as above defined, or a n  assault 
with a deadly weapon, or a simple assault. Upon failure to find 
either the use of a deadly weapon, or the intent to kill, or serious 
injury, the verdict a t  most could be guilty of assault with a 
deadly weapon ( a  misdemeanor) ; or if the jury should fail to 
find the use of a deadly weapon, then a t  most the verdict could 
be guilty of assault. State v. Weaver, 264 N.C. 681, 142 S.E. 
2d 633; State v. J o ~ e s ,  264 N.C. 134, 141 S.E. 2d 27; State v. 
Jones, 258 N.C. 89, 128 S.E. 2d 1 ;  State v. Cody, 225 N.C. 38, 
33 S.E. 2d 71. 

The offense in this case occurred in February, 1970, and 
must be tried according to the law in effect a s  of that  date. The 
1971 statutes a re  not applicable. 

Without question, however, in this case the robbery and 
the assault are  parts of a single transaction. This Court has 
held in State v. Hatcher, 277 N.C. 380, 177 S.E. 2d 892, and in 
State v. Parker, 262 N.C. 679, 138 S.E. 2d 496, that  an  assault 
with a deadly weapon committed in the course of a robbery is 
a part  of and included in the indictment for armed robbery. 
If a verdict of guilty of assault with a deadly weapon is re- 
turned and judgment entered thereon, the judgment will be 
arrested on the ground of double jeopardy. 

Wharton's Criminal Law and Procedure, Vol. 1, Sec. 148, 
states the rule: 

"It is generally agreed that  if a person is tried for a 
greater offense, he cannot be tried thereafter for  a lesser 
offense necessarily involved in, and a part  of, the greater, 
a t  least when, under the indictment for the greater offense, 
the defendant could have been convicted of the lesser of- 
fense." 

Justice Moore in State v. Birckhead, 256 N.C. 494, 124 
S.E. 2d 838, stated the rule: 

" . . . (W) hen an offense is a necessary element in and 
constitutes an  essential part  of another offense, and both 
are in fact but one transaction, a conviction or acquittal 
of one is a bar to  a prosecution to the other.'' 
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Chief Justice Stacy in State v. Bell, 205 N.C. 225, 171 S.E. 
50, stated the rule: 

"The principle to be extracted from well-considered 
cases is that by the term, 'same offense,' is not only meant 
the same offense as an entitj. and designated as such by 
lega! name, but also any integral part of such offense which 
may subject an offender to indictment and punishment. 

When such integral part of the principal offense is not 
a distinct affair, but grows out of the same transaction, 
then an acquittal or conviction of an offender for the lesser 
offense will bar a prosecution for the greater." 

Further authorities are cited and discussed in the dissenting 
opinion in State v. Richa~dson, 279 N.C. 621, 185 S.E. 2d 102. 

Assault with a deadly weapon with intent to kill inflicting 
serious injury not resulting in death is a felony. However, if 
the injury is not serious, all other elements being present, the 
offense is only a misdemeanor. In the Hatcher and Parker cases 
the Court held a misdemeanor assault was included in the armed 
robbery indictment and a separate judgment for assault with a 
deadly weapon should be arrested. In this case, as in Richardson, 
the Court is holding a felonious assault is not included in the 
armed robbery indictment and the judgment should not be ar- 
rested. A mite more or less injury makes the difference. 

Under the present holdings, the trial judge will have some 
difficulty charging the jury in assault cases which constitute 
a part of armed robbery. I anticipate the charge must go some- 
thing like this: If you return a verdict of guilty on the armed 
robbery charge, you will then consider the felonious assault 
charge. If you find from the evidence beyond a reasonable doubt 
the defendant assaulted the victim with a deadly weapon with 
intent to kill, inflicting serious injury not resulting in death, 
you will return a verdict of guilty of felonious assault. But if you 
do find the defendant assaulted the victim with a deadly weapon 
with intent to kill, but failed to find the defendant inflicted 
serious injury, you will acquit him because the misdemeanor 
assault was a part of the armed robbery charge. 

Heretofore in other felonious assault cases, the Court has 
charged that if you fail to find the defendant guilty of a felo- 
nious assault, as the Court has defined that offense, you would 
then determine whether the defendant is guilty of the lesser 
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included offense of assault with a deadly weapon. You cannot 
convict of assault with a deadly weapon in this case. The Su- 
preme Court in its wisdom has said in an armed robbery case 
the misdemeanor assauit is included, but the felonious assault 
is not included. 

The maximum punishment for armed robbery is the same 
as i t  is in the most aggravated case of murder in the second 
degree. I t  is three times the maximum for common law robbery. 
I t  is three times the maximum for assault with a deadly weapon 
with intent to kill inflicting serious injury. One of the Senators 
who assisted in the passage of the armed robbery statute in 
1929 thought the punishment provided was sufficient to enable 
the court to impose adequate punishment for all the injury 
resulting from the use of the weapon in armed robbery unless 
the victim's death resulted, in which event the prosecution 
would be for first degree murder. 

Other legal authorities which fortify my belief the judg- 
ment in the assault case should be arrested, are cited and 
analyzed in the dissent to Sta te  v. Richardson. These include 
cases from other jurisdictions. 

Justice LAKE concurring in part and dissenting in part. 

I concur as to the conviction of and sentence for armed 
robbery in Case No. 70-CR-2250. 

I dissent as to the conviction of and sentence for assault 
with a deadly weapon inflicting serious injury in Case No. 
70-CR-2250A for the reasons set forth in my concurring opinion 
in State  v. Richardson, 279 N.C. 621, 633, 185 S.E. 2d 102, 115. 

Here, the shooting of Harrelson occurred while the robbery 
was in progress and as part of it, which distinguishes this 
case from Sta te  v. Richadson ,  supra, where the robbery was 
complete before the shooting of the victim occurred. Harrelson 
being named in the indictment for armed robbery, as a victim 
thereof whose life was endangered by the defendant's use of 
the pistol as the means of perpetrating the robbery, the State 
cannot, in my opinion, use the same assault again as an element 
of another criminal offense against Harrelson. 
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STATE O F  NORTH CAROLINA v. McKEITHAN JONES; PHILLIP 
JONES; REDELL LOCKLEAR; JAMES EDWARD LOCKLEAR, 
ALIAS, JIMMY LOCKLEAR; AND STERLING JONES 

No. 132 

(Filed 28 January 1972) 

1. Criminal Law 8 92- consolidation of charges against multiple de- 
fendants 

Ordinarily, unless i t  is shown that  irreparable prejudice will result 
therefrom, consolidation for trial rather than multiple individual trials 
is appropriate when two or more persons are indicted for the same 
criminal offense. 

2. Criminal Law 8 92- charges against six defendants - consolidation 
for trial 

Where five defendants were jointly charged in two indictments 
with safecracking, felonious breaking and entering and felonious 
larceny, and a sixth defendant was separately charged in two indict- 
ments with the identical crimes, there was no error in the consolida- 
tion per se of the charges in the four indictments for the purposes 
of trial. 

3. Constitutional Law 9 30; Criminal Law § 95- codefendant's confession 
implicating defendant - due process 

The admission of a testifying codefendant's extrajudicial state- 
ments which incriminated defendant under instructions limiting their 
competency to the codefendant did not deny defendant due process of 
law where there was sufficient competent evidence admitted against 
defendant to minimize or remove such prejudice a s  might otherwise 
have been caused by the statements attributed to the codefendant. 

4. Constitutional Law 9 31; Criminal Law 9 95- confession implicating 
codefendant - declarant who took the stand 

Extrajudicial statements made by defendants which implicated 
a codefendant were not rendered inadmissible by the decision of 
Bruton v. United States, 391 U.S. 123, where each declarant took the 
stand and testified that  the substance of the statements attributed 
to him was false. 

5. Constitutional Law 8 30; Criminal Law 9 95- confession implicating 
codefendant - confrontation of declarant - due process 

Even when the right of confrontation is afforded to a defendant 
implicated in the out-of-court declarations of a codefendant, the 
prejudicial impact of testimony of the codefendant's declarations 
must be evaluated in the light of the competent evidence admitted 
against the nondeclarant defendant, since the gap between the impact 
of evidence which is  not admitted against but incriminates the non- 
declarant and of competent evidence of minimal probative value ad- 
mitted against him in a given case may be so great as  to constitute a 
denial of due process. 
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6. Criminal Law $9 162, 169- admission of incompetent evidence - 
failure to  object - defendant unrepresented by counsel 

The admission of incompetent evidence is ordinarily not ground 
for  a new trial where there was no objection a t  the time the evidence 
was offered, even though defendant asserts on appeal t h a t  the evidence 
was obtained in violation of his constitutional rights; unless necessary 
to  obviate manifest injustice, this rule applies to  a n  unrepresented 
nonindigent defendant a s  well a s  to a defendant represented by counsel. 

7. Constitutional Law 9 31; Criminal Law 9 95- nontestifying code- 
fendant's extrajudicial statements - incrimination of defendant - 
harmless error 

The admission of extrajudicial statements attributed to  a non- 
testifying codefendant - e.g., tha t  "there were six of us  involved'' 
and t h a t  "they got the safe" - did not violate defendant's right of 
confrontation since the statements did not in  fact  incriminate defend- 
an t ;  if defendant was obliquely incriminated by such statements, the 
constitutional error  was harmless beyond a reasonable doubt in  light 
of the mass of competent and admitted evidence against defendant. 

BELATED appeal (permitted by our writ of certiwari) by 
Phillip Jones, James Edward Locklear and Sterling Jones from 
Braswell, J., October 1970 Regular Criminal Session of ROBESON 
Superior Court, transferred for initial appellate review by the 
Supreme Court under general order of July 31, 1970, entered 
pursuant to G.S. 7A-31 (b) (4).  

Appellants Phillip Jones and James Edward Locklear, alias 
Jimmy Locklear, together with McKeithan Jones, Frank Jacobs, 
Jr., and Redell Locklear, were charged in a one-count indictment 
(70CR11266) with "safecracking" in violation of G.S. 14-89.1, 
and in a separate two-count indictment (70CR11343) with (1) 
felonious breaking and entering and (2) felonious larceny. 

Appellant Sterling Jones was charged in a separate one- 
count indictment (70CR10373) with "safecracking" in violation 
of G.S. 14-89.1, and in a separate two-count indictment 
(70CR10374) with (1) felonious breaking and entering and 
(2) felonious larceny. 

The charges in the separate indictments against Sterling 
Jones were the same as those in the indictments against Phillip 
Jones, James Edward Locklear, McKeithan Jones, Frank Jacobs, 
Jr., and Redell Locklear. 

The record indicates that  McKeithan Jones, represented by 
J. C. Ward, Esq., and Redell Locklear, represented by E. E. 
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Page, Esq., were placed on trial with appellants. The record is 
unclear as to whether Frank Jacobs, Jr., was also placed on 
trial with appellants. The record is silent as to the verdicts or 
other disposition of the cases against McKeithan Jones, Redell 
Locklear and Frank Jacobs, Jr.  

At trial, appellant James Edward Locklear was represented 
by F. L. Musselwhite, Esq., privately employed, and appellant 
Sterling Jones was represented by W. C. Watts, Esq., privately 
employed. At trial, appellant Phillip Jones was not represented 
by counsel. His request for court-appointed counsel was denied 
on the basis of findings that he was "financially able to provide 
the necessary expense of legal representation" and was not an  
indigent within the meaning of the law. 

On motion of the State, and over objections made on behalf 
of appellants James Edward Locklear and Sterling Jones (Ster- 
ling) by their respective counsel, the four indictments were con- 
solidated for trial. Appellant Phillip Jones was not represented 
by counsel and made no objection. 

Uncontradicted evidence offered by the State tends to show: 
Between 5:00 p.m. on June 2, 1970, and 7:00 a.m. on June 3, 
1970, the building occupied by the Robeson County Department 
of Social Services was broken into and articles of personal prop- 
erty of Robeson County were stolen therefrom, to wit: A safe 
containing food stamps valued a t  $67,824.00, $62.00 in cash, and 
$373.50 in cashier's checks; also a Remington electric type- 
writer; and a Burroughs adding machine. Officers found the 
safe "during the month of June," 1970, in the woods, about 
three miles east of Maxton, off of U. S. 74. The bottom of the 
safe was completely cut out and the contents of the safe had 
been removed. 

On June 1-3, 1970, McKeithan Jones (McKeithan), age 33, 
lived in a trailer a t  the 1-95 Trailer Park. The other occupants of 
his trailer were Phillip Jones (Phillip), his nephew, and Clara 
Mae Clark and her seven-year-old son. State's witness Bobby 
Strickland (Strickland) and his wife then lived in another trail- 
er a t  the 1-95 Trailer Park. Sterling, brother of McKeithan, lived 
on Highway #710 between Rowland and Pembroke, about fif- 
teen miles from Lumberton and about twelve miles from 1-95. 

Strickland, age 29, worked for McKeithan from "around 
the first of 1970" until the last part of July or the first of 
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August. During the first week in June, McKeithan, a steel erec- 
tor, was subcontractor on a textile institute and school building 
being built "two miles out of New Bern." Strickland, Phillip 
and others were working for McKeithan on the New Bern job. 
McKeithan, Phillip and Strickland would leave the 1-95 Trailer 
Park between 4:00 and 5:00 a.m. and get back from the New 
Bern job in the evening. 

Sterling was not working anywhere during the first week 
in June, 1970. From June 15, 1970, Sterling worked for State's 
witness William Woodrow Brown, Jr. (Brown) on a steel erec- 
tion job a t  a hospital in Charleston, S. C. While on this job 
Sterling and co-workers stayed a t  a motel a t  Moncks Corner, 
S. C., going from there each work day to the Charleston job. 

Summarized except when quoted, the testimony of Strick- 
land, Brown, Deputy Sheriff Stone, and Edison DeLane Lee 
(Lee), offered by the State, is set forth below. 

Strickland testified : 

Strickland, McKeithan and Phillip worked a t  the New Bern 
job on Monday, June lst, but not on Tuesday, June 2nd, or on 
Wednesday, June 3rd. About 4:30 a.m. on Tuesday, June 2nd, 
Strickland saw McKeithan, Sterling, Phillip, and "three other 
fellows" he could not identify, leave the 1-95 Trailer Park. Later, 
about 8 :00 a.m., McKeithan came to Strickland's trailer; and, 
in response to Strickland's inquiry why they did not go to work 
that morning, McKeithan said "he had made a big hustle." 
When asked what he had hustled and who had helped him, 
McKeithan replied " [t] hat he, McKeithan, Phillip, Sterling, 
Jimmy and Redell and Frank, Jr. Jacobs had went in, had 
broken into Robeson County Social Services and carried away 
a safe and stamps in the safe." (The court admitted the testi- 
mony as to what McKeithan said to Strickland only against 
McKeithan. The admission thereof is the basis of Sterling's 
Exceptions Nos. 18 and 19.) Shortly thereafter, in Strickland's 
presence, McKeithan opened the trunk of his car. Strickland 
saw "two boxes of stamps in the car, twenty dollar books, five 
dollar stamps," which they carried to McKethan's trailer. 
About two hours later, McKeithan, accompanied by Strickland, 
went "on the other side of where Sterling lives" to a trash pile 
where McKeithan said "the stamps were," but "they were not 
there." McKeithan and Strickland then located Phillip, who told 
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McKeithan that "he had took the stamps." (This testimony as  
to what Phillip said was admitted only against McKeithan and 
Phillip.) McKeithan, Phillip and Strickland went in McKeithan's 
car and Phillip directed them to the place where he had hidden 
the stamps, "down some side roads, back of the paved road, to 
Smiling's house in the woods." They stopped there, got out of 
the car and walked about fifty yards to "where Phillip had 
the stamps laying on the ground, except ten thousand McKeithan 
had a t  his trailer." Phillip said "that Sterling had sale for the 
stamps, was to meet him a t  the crossroads where the stamps 
was." 

After waiting "a half hour" Sterling came along in a truck 
a,nd conversed with McKeithan and Phillip. Sterling said he had 
a sale for the stamps. Phillip took the truck, went back in the 
woods, brought the stamps and truck back to Sterling and Ster- 
ling took the truck and left. Then McKeithan and Strickland 
took Phillip to his house and thereafter went back to the 1-95 
Trailer Park. (The testimony as to statements attributed to 
them on this occasion was admitted only against McKeithan, 
Phillip and Sterling.) 

Two days later McKeithan, accompanied by Strickland, 
picked up Phillip, Redell, James Edward Locklear and Frank 
Jacobs, Jr. He drove to a location "down 1-94 and 74" and 
parked. McKeithan got out, unlocked the car, and dumped 
stamps from a burlap bag on the ground, and said, "let's divide 
them up and let each one get rid of his own." (This testimony 
was admitted against all defendants except Sterling.) McKeithan 
put on the ground "blank tickets and six thousand dollars worth 
of stamps." "The boys said they would leave the rest and let 
McKeithan get rid of them." McKeithan left the group and took 
what was left of the stamps and hid them. He came back about 
twenty minutes later and picked up the others. Later McKeithan 
told Strickland that "he was going to carry the stamps to South 
Carolina to his brother." 

McKeithan and his wife, and Sterling's wife, riding in 
McKeithan's car, and Strickland, accompanied by his wife, rid- 
ing in a truck which "pulled the trailer," "went to South Caroli- 
na to carry the stamps." The women knew nothing about the 
real purpose of the trip, the stated purpose being that they were 
going to "pick up the car Oceanus [co-worker of Sterling's] had 
wrecked that night." Twenty miles before they got to Moncks 
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Corner, McKeithan stopped a t  "the big bridge across the river" 
and pulled into a side road to the right. After driving along 
this side road, they came to a wooded area and there McKeithan 
tossed the stamps out of the car into the woods. All then pro- 
ceeded to Moncks Corner where Frank Jacobs, Jr., Sterling and 
Oceanus Lowery were living in a motel. 

Strickland parked the trailer next to a service station near 
the motel. Then he, McKeithan, Sterling, Frank Jacobs, Jr., and 
Oceanus Lowery got in McKeithan's car and drove back to the 
river where McKeithan showed "Sterling where he had throwed 
the stamps." They drank some vodka and McKeithan "got high 
and couldn't drive." The trailer and wrecked car were left in 
Moncks Corner. They returned to North Carolina that night. 

Some three or four days after the safe was broken into, 
clippings from the papers indicated that a small amount of 
money had been in the safe. McKeithan, Phillip and Sterling 
said that they had not gotten any money out of the safe, and 
they wanted to go back to the safe to check it. Strickland carried 
them there in his car, drove back into the woods and parked the 
car beside a canal. They walked farther down the road to where 
the safe was lying in a small ditch on the left. They turned i t  
over, looked in i t  with a flashlight to see if there were any 
drawers in i t  with any money, but did not find anything. 
McKeithan, Phillip and Sterling "were talking about the night 
the safe was gotten that morning" and said that they "took the 
safe up there in the woods and dropped i t  off." Sterling, 
McKeithan and Phillip were doing the talking a t  that time. 
"They were talking about when they carried the safe up in 
the woods that morning, [and] left Frank Junior Jacobs and 
Redell with the safe, and Jimmy," while they went to look for 
tools to open the safe. They said that they had two crowbars 
and an axe and that while they were gone Redell, Jimmy and 
Frank, Jr., stayed there with the safe. McKeithan remarked 
that the money in the safe "had to have been gotten out by 
Jimmy, Redell and Frank Junior, while they were gone to get 
tools to open the safe with." (This testimony as to statements 
attributed to them was admitted only against McKeithan, Phil- 
lip and Sterling.) 

Sitting in the woods on the ground, Strickland heard a 
conversation when Phillip, Frank Jacobs, Jr., Redell Locklear 
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and Jimmy Locklear were present. (Objection by Sterling was 
sustained.) Phillip was discussing with Redell and Jimmy Lock- 
lear how they opened the safe and whether there was money in 
it. They kept saying there was no money in the safe when they 
opened it. They stated they opened the safe by cutting the 
bottom off. Phillip said there was money in i t ;  that he thought 
they had found a lot of money. 

Strickland saw two crowbars and an axe under McKeithan's 
trailer. Phillip picked up the tools and threw them into the 
woods. Phillip "said he wanted [Strickland] to help him take 
the tools away from the trailer, that he was scared the law 
might come and find the tools and get the markings from the 
tools that would correspond with some on the safe." 

Strickland testified that he worked for McKeithan a day or 
two during each of the two weeks following June 3rd; that he 
quit because McKeithan "wouldn't .pay [him] for working for 
him" and "had been running his mouth about [him]" ; and that 
he had voluntarily reported what he knew to Deputy Sheriff 
Stone "the latter part of July or first of August, a t  which time 
[he] was not in custody." 

Brown testified : 

In June, 1970, Brown was engaged in the erection of steel 
a t  the Charleston (S.C.) Hospital. He hired Sterling on June 
15th and on June 18th hired Oscar Lowery, Frank Jacobs, Jr., 
and Donald Jones. On June 19th, Sterling went to Brown's office 
and told him he had food stamps of a value of approximately 
$24,000.00 for which he would take $5,000.00. Later, on June 
23rd, about 6:00 p.m., Brown asked to see the stamps. Sterling 
said he did not have them but said he could get them and went 
to Brown's house about 9 :30 that night. Sterling had some of 
the stamps in a bag and left them with Brown. On June 29th, 
Brown asked Sterling if he had the rest of the stamps. Sterling 
told Brown that, instead of the $24,000.00, "[they had] approxi- 
mately twenty-eight thousand" but would take the same amount 
in exchange. Sterling also told Brown he had an electric type- 
writer and a "printing machine" he wanted to sell. 

In reply to Brown's inquiry about the other stamps, Sterling 
said he would have to make a telephone call. Later Brown 
met Sterling a t  Sterling's motel and asked if he had gotten the 
stamps. Sterling replied that he had not but the stamps would 
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be there soon. Later Sterling advised Brown that he had the 
stamps but they were on the other side of Jamestown; that his 
car was wrecked ; and that Brown would have to take him there. 
They went to Jamestown, crossed the Santee River bridge and 
then drove onto a little dirt road. While Brown was turning 
around, Sterling went into the woods and came back with a wet 
brown bag. Inside i t  there was a plastic bag which contained 
stamps. The bag was put in the truck and Brown drove to 
Moncks Corner. 

The stamps were not counted but those first delivered to 
Brown by Sterling ($9,960.00 worth of stamps) and those now 
delivered ($18,000.00) were supposed to complete the trans- 
action. The stamps were put in a Havoline Oil box by Brown. 
He told Sterling he could not get $5,000.00 for the stamps but 
only $3,000.00. Sterling told Brown to go ahead and take them 
and he would give him $600.00 for delivering the stamps to the 
man in charge. Brown received possession on or about June 30th 
and was arrested by federal officers on July 1st. He had paid 
Sterling a t  the Berkley Restaurant. Brown had checks made up 
"for all four." 

Brown told Sterling that he had been caught with the 
stamps. In response to Brown's inquiry, Sterling told him "that 
the stamps were stolen out of a safe in Lumberton, where they 
got some office supplies he was trying to sell me a t  the same 
time." (This testimony was admitted only against Sterling.) 

Deputy Sheriff Stone testified : 

He had seen the safe prior to his first conversation with 
Strickland, which occurred "about the second week in July," a t  
which time Strickland told him "that the persons who broke 
into the Department of Social Services were Frank Jacobs, 
Redell Locklear, Jimmy Locklear, Phillip Jones, Sterling Jones 
and McKeithan Jones." No warrants were issued until after his 
second conversation with Strickland, which was on August 13th. 
Strickland then made a full statement which was offered and 
admitted in evidence only as it might tend to corroborate Strick- 
land's testimony a t  trial. (No objection or motion to strike was 
made by any defendant to the admission of the quoted statement 
from Strickland to Stone, which was admitted only to corrobo- 
rate the testimony of Strickland.) Strickland took him to the 
wooded area off from the intersection of 74 and 1-95 where they 
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found the axe and some cardboard food stamp boxes and some 
plastic bags. 

Lee testified : 

In August, 1970, Lee was in the Robeson County jail 
charged with armed robbery. In a discussion with Sterling in 
the jail, Sterling told Lee that he (Sterling) was in jail "for 
safecracking"; that "they didn't have anything on him, but the 
police came out and got some paint off his truck"; that "they 
had to use a truck, but they couldn't drive it, and he used it"; 
that "he could get a man to come up and say his truck was in 
the shop a t  the time"; that "they got the safe"; that "there 
was approximately seventy dollars in the safe, a lot of food 
stamps, about sixty-eight thousand dollars worth" ; and that "he 
went to South Carolina with about eighteen thousand dollars 
worth of stamps, thinking he was going to sell them for twenty 
thousand, [but] that they had numbers on them and had to be 
gotten rid of." (This testimony as to what Sterling told Lee 
was admitted only against Sterling.) 

Later, in the Robeson County Jail, Lee had a conversation 
with McKeithan and Phillip. McKeithan said that he had heard 
Lee's name called in court and Phillip asked what Lee "knowed 
on them." McKeithan told Phillip all Lee knew was what had 
been told him and he did not think "it would hold up in court." 
Then McKeithan told Lee he would give him $10,000.00 if he 
would say that he "was going to testify for the State and then 
testify for them." (This testimony as to what McKeithan and 
Phillip said to Lee was admitted only against McKeithan and 
Phillip.) 

Lee also testified to statements made by McKeithan when 
Phillip was not present and statements made by James Edward 
Locklear and Redell Locklear. (When objections were made, this 
testimony was admitted only against the persons referred to a s  
having made the statements.) 

The State offered other evidence which tended to show 
that paint scrapings from the safe corresponded to paint scrap- 
i n g ~  from Sterling's truck; that food stamps negotiated by 
McKeithan to a grocer and that food stamps delivered by Ster- 
ling to Brown were stamps which had been removed from the 
safe of the Robeson County Department of Social Services; and 
that the safe found in the woods was the safe of the Robeson 
County Department of Social Services. 
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Evidence offered by or on behalf of defendants included 
the testimony of McKeithan, Phillip, James Edward Locklear 
and Redell Locklear. Sterling did not testify. The testimony of 
McKeithan and of Phillip, in direct contradiction of Strick- 
land's testimony, tended to show that they and Strickland 
worked on the New Bern job on Monday, June 1st;  on 
Tuesday, June 2nd; and on Wednesday, June 3rd. McKeithan 
testified that he, Strickland, and others, made a trip to Moncks 
Corner, South Carolina, for the purpose of taking "a trailer to 
0. D. Lowery," and that they returned home after delivering 
the trailer. McKeithan denied any connection with the crimes 
charged and denied having made any statements either to Strick- 
land or to Lee with reference thereto. Phillip denied any connec- 
tion with the crimes charged, denied having made any statement 
to Lee and denied being present on any occasion when McKeithan 
made a statement to Lee. 

Evidence offered on behalf of Sterling tended to show his 
truck was in process of being repaired and was not in use during 
June lst, June 2nd, and June 3rd of 1970. 

A review of other evidence for the State and for defendants 
is unnecessary to consideration of the questions presented for 
decision. 

The agreed case on appeal, tendered by F. L. Musselwhite 
as counsel for all appellants, states: "VERDICT: The jury re- 
turned a verdict that the defendants, and each of them, are 
guilty of felonies as charged in the Bills of Indictment." 

Judgments imposing the following prison sentences upon 
appellants were pronounced : 

As to Sterling Jones: For "safecracking," twenty years; 
for felonious breaking and entering, ten years ; for felonious 
larceny, ten years; all sentences to run concurrently. 

As to Phillip Jones: For "safecracking," fifteen years; for 
felonious breaking and entering, ten years; for felonious larceny, 
ten years; all sentences to run concurrently. 

As to James Edward Locklear: For "safecracking," ten 
years; for felonious breaking and entering, five years; for 
felonious larceny, five years; all sentences to run concurrently. 

After verdicts, judgments and appeal entries, the court, 
upon findings that each of the appellants was "financially un- 
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able to provide the necessary expenses of legal representation" 
incident to their appeals, appointed F. L. Musselwhite, Esq., to 
represent all appellants in connection with their appeals. 

It appears from a death certificate attached to a motion 
filed in this Court by F. L. Musselwhite, Esq., that appellant 
James Edward Locklear died October 2, 1971. In accordance 
with the motion, the action against appellant James Edward 
Locklear and his appeal to this Court are abated. 

Attorney General Morgan and Assistant At torney General 
Rich  for the  State. 

Musselwhite & Musselwhite, by  Fred L. Musselwhite, f o r  
defendant appellants. 

BOBBITT, Chief Justice. 

Preliminary to consideration of the specific questions pre- 
sented by the surviving two appellants, i t  is noted: First, that 
much of the evidence a t  trial and in the record before us re- 
lates to codefendants who are not parties to this appeal; second, 
that no objection was made by Phillip or on his behalf a t  trial 
to the consolidation of the cases for trial or to the admission of 
any of the evidence proffered by the State; and third, that de- 
fendants' counsel did not bring forward the charge to the jury, 
stating that he had "been unable to find prejudicial error" 
therein. 

A joint brief was filed in behalf of the three appellants 
prior to the death of James Edward Locklear. Hereafter, unless 
otherwise specified, the word "appellants" will refer to Sterling 
Jones and to Phillip Jones. 

Appellants contend the court erred by consolidating for 
trial the charges in the four indictments. Pertinent to this con- 
tention, the record shows: "Motion by the State to consolidate 
Cases Nos. 70 Cr 11226, 70 Cr 11343, 70 Cr 10374, 70 Cr 10373, 
involving five (5) defendants growing out of the same trans- 
action and a t  the same time. Objection by James Edward Lock- 
lear and by Sterling Jones." The case on appeal states, "This 
constitutes appellants' Exception No. 1." 

[I, 21 We adhere to "the general rule that whether defendants 
jointly indicted [should] be tried jointly or separately [is] in 
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the sound discretion of the trial court, and, in the absence of 
a showing that a joint trial [has] deprived the movant of a 
fair trial, the exercise of the court's discretion [will] not be 
disturbed upon appeal." State v. Fox, 274 N.C. 277, 288, 163 
S.E. 2d 492, 500 (1968). Ordinarily, unless i t  is shown that 
irreparable prejudice will result therefrom, consolidation for 
trial rather than multiple individual trials is appropriate when 
two or more persons are indicted for the same criminal of- 
fense (s) . Nothing appears to indicate that either appellant 
asserted any fact or stated any reason in support of his general 
objection. Clearly, there was no error in the consolidation per se 
of the charges in the four indictments for the purposes of trial. 

The two indictments (#70CR11266 and #70CR11343) 
against McKeithan Jones, Phillip Jones, Frank Jacobs, Jr., Re- 
dell Locklear and James Edward Locklear, and the two indict- 
ments (#70CR10373 and #70CR10374) against Sterling Jones, 
charged identical offenses. The trial judge, in granting the mo- 
tion to consolidate, rightly considered the four indictments the 
same as if there were a single indictment charging six defend- 
ants jointly with (1) "safecracking," (2) felonious breaking and 
entering and (3) felonious larceny. 

At no time during the trial did either appellant move for a 
separate trial. Whether the evidence presented a t  trial prej- 
udiced appellants to such extent that the failure to order sepa- 
rate trials, though no motions for separate trials were made, 
constituted a denial of due process of law, will be discussed 
below. 

Counsel for appellants direct our attention to State v. Cot- 
ton, 218 N.C. 577, 12 S.E. 2d 246 (1940), and State v. Bonner, 
222 N.C. 344, 23 S.E. 2d 45 (1942), for the proposition that 
their cases should not have been consolidated, or, if consolidated, 
they should have been severed when i t  became apparent that 
certain of the State's witnesses had testified, and would continue 
to testify, about statements attributed to one defendant which 
implicated other defendants. 

In Cotton, husband and wife were separately indicted for 
the same homicide. Over their objections, the cases were con- 
solidated for trial. The State's case against the wife consisted 
of testimony as to her confession in which she stated she had 
killed her mother under circumstances related by her in detail. 
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As a witness in her own behalf, the wife testified to facts tend- 
ing to show that her husband had killed his mother-in-law and 
that her confession had been coerced by her husband and was 
untrue. As to the husband, the jury returned a verdict of guilty 
of murder in the first degree; as to the wife, the jury returned 
a verdict of not guilty. Upon the husband's appeal, a new trial 
was awarded. The reason was this: In Cottow,, the wife's con- 
fession did not incriminate the husband a t  all; i t  was her testi- 
mony a t  trial, repudiating her confession, which incriminated 
him. Since the statute, C.S. 1802 (now G.S. 8-57), provided 
that a wife was not a competent witness against her husband, 
she could not testify to any facts which tended to incriminate 
him. On this ground, it was held that the court erred by the 
denial of the husband's motions at  the conclusion of the evi- 
dence for severance and mistrial and therefore the husband 
was awarded a new trial. 

Consideration of State v. Todd, 222 N.C. 346, 23 S.E. 2d 
47 (1942), is necessary to an understanding of State v. Bon- 
ner, supra. Bonner, Fowler, McDaniel and Todd were prose- 
cuted upon separate bills of indictment, each charging the de- 
fendant named with the murder of one Ira L. Godwin. Over- 
ruling appellants' motions for separate trials, the four indict- 
ments were consolidated for trial and tried together. McDaniel 
was acquitted. Bonner, Fowler and Todd were convicted of 
murder in the first degree. The joint appeal of Bonner and 
Fowler was considered by this Court in State v. Bon~zer, supra. 
The separate appeal of Todd was considered in State v. Todd, 
supra. 

The State offered evidence that Godwin was shot and 
killed in the perpetration of a robbery. To identify the defend- 
ants as the persons who committed the robbery-murder, the 
State offered and relied solely upon in-custody statements made 
by the several defendants. The statement of each defendant 
was admitted in evidence only against him. Thus, the state- 
ments of Bonner, Fowler and McDaniel, although they tended 
to incriminate Todd, were not admitted in evidence against 
Todd. The only evidence admitted against Todd was his own 
written statement. This statement tended to exculpate Todd, not 
to incriminate him; thus, in State v. Todd, supra, his convic- 
tion was reversed. However, Todd's statement, although not 
competent or admitted against Bonner and Fowler, told in 
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explicit detail the manner in which Bonner and Fowler had 
committed the robbery and murder. Thus, State v. Bonner, supra, 
did not involve a factual situation in which a statement was ad- 
mitted in evidence because i t  incriminated the person who made 
the statement and also incriminated a codefendant against whom 
the statement was not admitted. On the contrary, Todd's state- 
ment did not incriminate himself but included a full account 
of all circumstances pertaining to the robbery-murder of God- 
win by Bonner and Fowler. 

The general rule relating to the admission of the testimony 
of a codefendant under instructions limiting its competency to 
the declarant is stated and discussed below. The rationale thereof 
presupposes that  the declaration in fact incriminates the de- 
clarant. State v. Bomne~, supra, is to be distinguished from cases 
such as the present in which the declarant incriminates him- 
self. Hereafter the appeals of Sterling Jones and of Phillip 
Jones will be considered separately. 

[3] Sterling contends the admission of evidence of statements 
made by McKeithan and by Phillip which incriminated Sterling 
was sufficiently prejudicial to constitute a denial of due process 
of law notwithstanding the court instructed the jury that  such 
statements were for consideration only against the persons who 
made them. 

Of the seventeen exceptions cited as the basis for this con- 
tention, only Exceptions Nos. 18 and 19 are  discussed in the 
brief. According to Strickland, on June 2nd, between the time 
(4:30 a.m.) he saw McKeithan, Phillip and Sterling and three 
others leave 1-95 Trailer Park  and the time (later that  morn- 
ing) when he, Phillip and Sterling went to the place in the woods 
where the stamps had been hidden, McKeithan told him "[t] hat  
he, McKeithan, Phillip, Sterling, Jimmy and Redell and Frank 
Junior Jacobs had went in, had broken into Robeson County 
Social Services and carried away a safe and stamps in the 
safe." Strickland's testimony that  McKeithan made the quoted 
statement, which was admitted only against McKeithan, con- 
stitutes the  basis of Sterling's Exceptions Nos. 18 and 19. The 
prejudicial impact, if any, of the testimony to which Exceptions 
Nos. 18 and 19 relate, notwithstanding the court's instruction 
that  this evidence was not to be considered against Sterling, 
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can be evaluated only when considered in the light of the com- 
petent incriminating evidence admitted against Sterling. 

Strickland's testimony included the following: About 8:00 
a.m. on Tuesday, June 2nd, McKeithan had returned to the 1-95 
Trailer Park and had a quantity of food stamps in his posses- 
sion. Two hours or so later, Strickland accompanied McKeithan 
and Phillip to a place in the woods where Philip had hidden the 
stamps, and they waited until Sterling drove up in his truck. 
Sterling said he had a sale for the stamps. Sterling had a por- 
tion of the stamps in his possession when he drove away in his 
truck. Strickland was present on another occasion when Mc- 
Keithan, Phillip and Sterling were looking for the safe : He heard 
them talking about where they had taken the safe "in the woods 
and dropped i t  off," about procuring tools to open the safe, and 
about whether money as well as stamps had been removed from 
the safe. 

Brown's testimony included the following : "Sterling Jones 
told me that the stamps were stolen out of a safe in Lumber- 
ton, where they got some office supplies he was trying to sell 
me at the same time." 

Lee's testimony included the following: Sterling told Lee 
when both were confined in the Robeson County Jail that he 
(Sterling) was in jail for safecracking and that "they didn't 
have anything on him, but the police came out and got some 
paint off of his truck." Lee testified: ". . . I asked him about 
the safe. He said they had to use a truck, but they couldn't 
drive it, and he used it. That he could get a man to come up and 
say his truck was in the shop a t  the time." Lee also testified: 
"He said they got the safe, lots of stamps in it, wasn't much 
money, about seventy dollars in money." 

[3] The foregoing indicates that there was sufficient com- 
petent admitted evidence against Sterling to minimize or re- 
move such prejudice as might otherwise have been caused by 
the statements attributed to McKeithan on which Exceptions 
Nos. 18 and 19 are based. The issue turned largely on whether 
the jury would give credence to the testimony of Strickland, 
Brown and Lee. Evidence offered in behalf of defendants tended 
to show that the persons charged were not involved in any way 
in the alleged safecracking, felonious breaking and entering and 
felonious larceny. 
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It is apparent why Sterling's counsel emphasized Excep- 
tions Nos. 18 and 19, since the testimony referred to therein 
implicated Sterling more directly than any other testimony. 
We have examined each of the other exceptions cited by Sterling 
but not discussed in the brief. The pertinent matters referred to 
in these other exceptions when considered in the light of the 
entire testimony are not significantly prejudicial, if prejudicial 
a t  all. 

Prior to the decisions of the Supreme Court of the United 
States in Bruton  v. United States ,  391 U.S. 123, 20 L.Ed. 2d 476, 
88 S.Ct. 1620 (1968), and Roberts v. Russell, 392 U.S. 293, 20 
L.Ed. 2d 1100, 88 S.Ct. 1921 (1968), the general rule in North 
Carolina governing admission of declarations of one defendant 
in a joint trial was stated in State  v. Lynch,  266 N.C. 584, 588, 
146 S.E. 2d 677, 680 (1966), as follows: "Where two o r  more 
persons are jointly tried, the extrajudicial confession of one 
defendant may be received in evidence over the objection of his 
codefendant (s)  when, bzit only when ,  the trial judge instructs 
the jury that  the confession so offered is admitted in evidence 
against the defendant who made i t  but is not evidence and is 
not to be considered by the jury in any way in determining the 
charges against his codefendant ( s ) .  S. v. Bennett,  237 N.C. 749, 
753, 76 S.E. 2d 42, and cases cited; S. v. Arnold, 258 N.C. 563, 
573-574, 129 S.E. 2d 229; Stansbury, North Carolina Evidence, 
Second Edition, 188. 'While the jury may find i t  difficult to 
put out of their minds the portions of such confessions that  im- 
plicate the codefendant(s), this is the best the court can do; 
for such confession is clearly competent against the defendant 
who made it. Compare: Paoli v. United States,  352 U.S. 232, 77 
S.Ct. 294, 1 L.Ed. 2d 278.' S .  v. Kerley, 246 N.C. 157, 161, 97 
S.E. 2d 876." Accord, State  v. Fox,  supya a t  289, 163 S.E. 2d 
a t  500-01. 

In  State  v. Box,  supra, this Court interpreted Brqiton v .  
United States,  supra, and Robe7.t~ v. Russell, supra, to require 
reversal of the appellants' convictions for first degree burglary 
and first  degree murder. None of the three appellants, Roy Lee 
Fox, Donald Fox and Carson McMahon, had testified (except 
on voir dire)  a t  the trial. The fourth defendant, Arrlie Fox, did 
testify a t  the trial in his own behalf and was cross-examined 
by the solicitor and by counsel for each of the other defendants. 
The State offered evidence as to statements made by each de- 
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fendant which incriminated himself and incriminated his code- 
fendants. It was held that admission of declarations made by 
one nontestifying defendant which incriminated another de- 
nied the latter's constitutional right of confrontation. The opin- 
ion of Justice Sharp in State v. Fox, supra, includes the fol- 
lowing: "In P o i n t e ~  v. Texas, 380 U.S. 400, 13 L.Ed. 2d 923, 
85 S.Ct. 1065 (1965), it was held that 'the Sixth Amendment's 
right of an accused to confront the witnesses against him is 
. . . a fundamental right and is made obligatory on the States 
by the Fourteenth Amendment.' Id. at 403, 13 L.Ed. 2d a t  926, 
85 S.Ct. a t  1068." With reference to the statement attributed 
to Arrlie Fox, the opinion notes this distinction: "If the de- 
clarant can be cross-examined, a codefendant has been accorded 
his right to confrontation. See State v. Kerley, supra a t  160, 97 
S.E. 2d at 879. In this case, Arrlie Fox testified and was cross- 
examined by his codefendants. His statement, therefore, did not 
come within the ban of Bwton." State u. Fox, supra a t  291, 163 
S.E. 2d a t  502. 

In Nelson v. O'Neil, 402 U.S. 622, 29 L.Ed. 2d 222, 91 S.Ct. 
1723 (1971), the Supreme Court of the United States held that 
Bmton did not apply in a factual situation substantially the 
same as that in the present case. O'Neil and Runnels were tried 
jointly and convicted in a California state court. The State's 
evidence included the testimony of a police officer that Run- 
nels, in the absence of O'Neil, had made an oral out-of-court 
statement in which he admitted the crimes charged and impli- 
cated O'Neil as his confederate. The trial judge ruled the officer's 
testimony was competent against Runnels but instructed the 
jury not to consider it against O'Neil. Runnels, testifying in his 
own defense, denied having made the statement and asserted 
that the substance of the statement imputed to him was false. 
The decision in Bmton was confined to the holding that the 
right to confrontation guaranteed by the Sixth and Fourteenth 
Amendments to the United States Constitution "is violated only 
where the out-of-court hearsay statement is that of a declarant 
who is unavailable at the trial for 'full and effective' cross- 
examination." Nelson v. O'Neil, supra a t  627, 29 L.Ed. 2d a t  227, 
91 S.Ct. at  1726. The opinion further states: "We conclude that 
where a codefendant takes the stand in his own defense, denies 
making an alleged out-of-court statement implicating the de- 
fendant, and proceeds to testify favorably to the defendant con- 
cerning the underlying facts, the defendant has been denied 
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no rights protected by the Sixth and Fourteenth Amendments." 
Id .  a t  629-30, 29 L.Ed. 2d a t  228, 91 S.Ct. a t  1727. 

[4] Sterling asserts prejudice on account of the admission of 
portions of statements attributed to McKeithan, Phillip and 
James Edward Locklear which tended to incriminate Sterling. 
McKeithan, Phillip and James Edward Locklear took the stand 
and each testified that  the substance of the statements imputed 
to him was false. Under these circumstances, as held in Nelson 
v. O'Neil, supra, Bruton does not apply. Cf. California v. Green, 
399 U.S. 149, 26 L.Ed. 2d 489, 90 S.Ct. 1930 (1970), and Dut- 
ton v. Evans, 400 U.S. 74, 27 L.Ed. 2d 213, 91 S.Ct. 210 (1970). 

151 Except as modified by Bruton v. United States, supra, and 
Roberts v. Russell, supra, we adhere to the general rule (quoted 
above) stated in State v. Lynch, supra. Even so, in each case 
the prejudicial impact of testimony of out-of-court declarations 
of a codefendant, even when the right to confrontation is 
afforded, must be evaluated in the light of the competent ad- 
mitted evidence against the nondeclarant defendant referred 
to in such declarations. We do not foreclose the possibility 
that  the gap between the impact of evidence which is not ad- 
mitted against but incriminates the nondeclarant and of com- 
petent evidence of minimal probative value admitted against him 
in a given case may be so great as to constitute a denial of due 
process. No such gap exists in the present case. 

Phillip contends the admission of evidence of statements 
made by Sterling violated Phillip's right to confrontation as 
guaranteed by the Sixth and Fourteenth Amendments to the Con- 
stitution of the United States. 

[6] The evidence in the record supports the finding that  Phil- 
lip was "financially able to provide the necessary expense of 
legal representation." He did not and does not now challenge 
the court's findings or the supporting evidence. Although finan- 
cially able to do so, Phillip was not represented a t  trial and no 
objections were interposed by him or in his behalf. Unless neces- 
sary to obviate manifest injustice, the rule applicable to a repre- 
sented defendant applies equally to an unrepresented nonin- 
digent defendant. As stated in State v. Mitchell, 276 N.C. 404, 
409-10, 172 S.E. 2d 527, 530 (1970) : "It is elementary that, 
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'nothing else appearing, the admission of incompetent evidence 
is not ground for a new trial where there was no objection at 
the time the evidence was offered.' . . . An assertion in this 
Court by the appellant that evidence, to the introduction of 
which he interposed no objection, was obtained in violation of 
his rights under the Constitution of the United States, or under 
the Constitution of this State, does not prevent the operation of 
this rule." 

[4, 71 Apart from the foregoing, we find no merit in Phillip's 
appeal. For the reasons stated above in relation to the appeal 
of Sterling Jones, Bruton does not apply to statements attributed 
to McKeithan and James Edward Locklear which implicated 
Phillip. Since Sterling did not testify, Phillip contends that 
Bruton does apply to statements attributed to and admitted 
against Sterling. However, the brief fails to point out, and our 
examination of the record fails to disclose, any instance in 
which a witness testified to a statement made by Sterling which 
in fact implicated Phillip. The following indicate the type of 
statement attributed to Sterling which Phillip contends impli- 
cated him. Brown testified that Sterling told him that "there are 
six of us involved" and that "the stamps were stolen out of a 
safe in Lumberton." Lee testified that Sterling told him that 
"they had to use a truck" and that "they got the safe, lots of 
stamps in it, wasn't much money." No statement attributed to 
Sterling contains a reference to Phillip by name nor identifies 
him in any other way. The sine qzm non for application of Bruton 
is that the party claiming incrimination without confrontation 
a t  least be incriminated. 

171 If i t  were conceded that Phillip was obliquely incriminated 
by the above statements attributed to Sterling, the constitutional 
error was harmless "beyond a reasonable doubt." Chapman v. 
California, 386 U.S. 18, 24, 17 L.Ed. 2d 705, 710-11, 87 S.Ct. 
824, 828 (1967) ; Hawington v. Ctslifornia, 395 U.S. 250, 23 
L.Ed. 2d 284, 89 S.Ct. 1726 (1969). Any incrimination of Phillip 
by statements attributed to Sterling was of insignificant proba- 
tive value in relation to the mass of competent and admitted 
evidence against him, a portion of which is included in our pre- 
liminary statement and also in our review of evidence in con- 
nection with the appeal of Sterling Jones. 
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The conclusion reached is that neither appellant has shown 
prejudicial error. Hence, the verdicts and judgments will not be 
disturbed. 

No error. 

STATE OF NORTH CAROLINA v. VERLON T. SPILLARS 

No. 72 

(Filed 28 January 1972) 

1. Robbery § 2- indictment - ownership of property taken 
An indictment for robbery will not fail if the description of the 

property is sufficient to show i t  to be the subject of robbery and to 
negate the idea that the accused was taking his own property. 

2. Indictment and Warrant 9 17; Robbery 9 4- armed robbery - owner- 
ship of property taken - variance 

There was no fatal variance where the indictment charged an 
armed robbery in which money was taken from "Ice Service Store, 
a corporation," and the evidence showed that the name of the company 
was "Ice Service, Incorporated," i t  not being necessary that  the owner- 
ship of the property be laid in a particular person in order to allege 
and prove armed robbery. 

3. Searches and Seizures 5 3- affidavit for search warrant - evidence 
before magistrate 

I t  is not necessary that  an  affidavit for a search warrant contain 
all the evidence properly presented to the magistrate. 

4. Searches and Seizures 9 3- affidavit for search warrant - evidence 
before magistrate 

The requirement of G.S. 15-26(b) that  the affidavit for a search 
warrant indicate the basis for the finding of probable cause does 
not impose a duty upon the magistrate to transcribe all the evidence 
before him supporting probable cause. 

5. Searches and Seizures 9 3- search warrant - incompetent information 
in affidavit 

A valid search warrant may be issued on the basis of an affidavit 
containing information which may not be competent as  evidence. 

6. Searches and Seizures 9 3- search warrant - affidavit based on 
hearsay 

An affidavit for a search warrant may be based on hearsay infor- 
mation if the magistrate is informed of the underlying circumstances 
upon which the informant bases his conclusion as  to the whereabouts 
of the articles and the underlying circumstances upon which the officer 
concluded that  the informant was credible. 
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7. Searches and Seizures 5 3- probable cause to issue search warrant - 
sufficiency of evidence before magistrate 

There was sufficient evidence before the magistrate, including the 
officer's affidavit and testimony, to establish probable cause for the 
issuance of a warrant to search for money taken in an armed robbery 
and articles used in connection with the robbery. 

8. Searches and Seizures 3 3- search warrant - presumption of 
regularity 

A search warrant will be presumed regular if irregularity does 
not appear on the face of the record. 

9. Searches and Seizures 3 3- attachment of affidavit to warrant - 
presumption of regularity of warrant 

Defendant failed to rebut the presumption of regularity of the 
search warrant, and his contention that  the warrant was irregular 
in that  the affidavit was not attached to the warrant a s  required by 
G.S. 15-26(b) is without merit, where the only evidence offered by 
defendant in support of his contention was the statement obtained on 
cross-examination of a police officer that  the officer did not see the 
affidavit a t  the time another officer read and served the warrant. 

10. Criminal Law 3 84; Searches and Seizures 5 3- validity of warrant 
and search - question for court 

The validity of a search warrant, the legality of a search, and the 
admissibility of evidence obtained by the search are not questions for 
the jury but are matters of law to be determined by the trial judge. 

11. Criminal Law $! 73; Searches and Seizures 5 3- admission of search 
warrant and affidavit - hearsay evidence 

It is error to admit in evidence a search warrant together with 
the affidavit to obtain the warrant because the statements and alle- 
gations contained in the affidavit are hearsay statements which deprive 
the accused of his right of confrontation and cross-examination. 

12. Criminal Law $34- evidence of other offenses 

In a prosecution for a particular crime, the State cannot offer 
evidence tending to show that  the accused has committed another 
distinct, independent or  separate offense. 

13. Criminal Law 3 158; Evidence 1 28- admission of documents - pre- 
sumption that contents shown to jury 

I t  is presumed that  the contents of documents admitted into 
evidence were made known to the jury. 

14. Criminal Law 5 34; Searches and Seizures 3 3- admission of affidavit 
for search warrant - evidence of another crime - prejudicial error 

The trial court in an armed robbery prosecution committed pre- 
judicial error in the admission of a search warrant and the ac- 
companying affidavit where the affidavit contained hearsay state- 
ments indicating defendant's complicity in another crime without 
showing that  he had been convicted of that  crime. 



N.C.] FALL TERM 1971 343 

State v. Spillars 

APPEAL by defendant from Bowman, S.J., 1 February 1971 
Criminal Session of BUNCOMBE Superior Court. 

Defendant was tried on a bill of indictment charging him 
with armed robbery. 

The State offered evidence, in substance, as follows: 

Mrs. Florence Browning testified that she and Mrs. Katie 
Stepp were working in the Black Mountain Ice Service Store 
on the evening of 10 December 1970. Upon returning from the 
stockroom around 9 :45 that evening, she saw a tall slender man 
enter the store. He wore a blue-green or blue-grey jacket, blue 
jean-type denim dungarees, brown gloves, and tan shoes with 
gold buckles. Two ladies' nylon stockings covered his head and 
neck. He pointed a small pistol a t  the ladies and ordered Mrs. 
Browning to lie on the floor, and at  his direction Mrs. Stepp 
opened the cash register and gave him the contents except for 
some pennies. He ran from the store after ordering Mrs. Stepp to 
lie on the floor. Mrs. Browning could not identify the defendant 
as the man who came into the store and took the money. 

David Crisp testified that he lived across the street from 
the Black Mountain Ice Service Store. David drove a school bus, 
which he parked a t  night in the parking lot beside the Ice Serv- 
ice Store. On 10 December 1970 he was upstairs in his home ob- 
serving his school bus and the parking lot, hoping to discover 
who had been stealing gasoline from the school bus. Sometime 
after 9:30, he saw a light blue Chevrolet automobile pull into 
the parking lot, stop for a few minutes and drive off. The car 
returned moments later, cut its lights, and drove into the dark- 
ened area of the parking lot near the school bus. David pro- 
ceeded to investigate. As he approached the school bus he saw 
someone tall and slender come around the corner of the store 
carrying a bag. This person drove off in a light blue Chevrolet. 
David could not identify the defendant as the man who drove 
off. He did not see the rear of the vehicle as i t  departed. 

Oscar Crisp, David's father, testified that he stood in the 
doorway of his home and watched his son go over to the park- 
ing lot. He saw a light blue Chevrolet pull out of the parking 
lot of the Ice Service Store and drive away. One of the left rear 
taillights of this vehicle was broken out, leaving a place through 
which a white light was shining. 
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Deputy Sheriff Charles Medford testified that he stopped 
a light blue 1965 model Chevrolet between 12 :30 and 12 :45 a.m. 
on 11 December 1970. One of the left rear taillights was broken 
out. He stopped this vehicle some thirteen miles from the Ice 
Service Store in Black Mountain. Mrs. Louise Owens was driv- 
ing the vehicle and defendant was sitting in the right-hand front 
seat. Mrs. Owens stated to Deputy Medford that she and defend- 
ant were going to the Hot Shot in Biltmore to get something to 
eat. 

Mrs. Louise Owens testified that prior to 1 December 1970 
she and her five children had been living for some eight weeks 
with defendant in his trailer a t  Enka, North Carolina. On 10 
December 1970 around 8 :00 o'clock p.m., defendant told her that 
he was going to get some cigarettes and to his mother's home 
to borrow some money. He left in her 1965 light blue Chevrolet 
and returned between 11 :00 and 11 :30 p.m. At that time he was 
wearing blue jeans and a blue shirt. Upon his return he gave her 
children some change and talked to them about going to Florida 
during the Christmas holidays. He then changed clothes and 
she and defendant left to go to the Hot Shot to get something 
to eat. On the way to the eating place they were stopped by 
Deputy Sheriff Medford. At that time the left taillight was out 
on her car. On the next day she and defendant went shopping 
for groceries and Christmas presents. 

Eugene Owens, the 14-year old son of Mrs. Louise Owens, 
testified that he was living with his mother in defendant's 
trailer on 10 December 1970. On that day defendant returned 
to the trailer between 11:OO and 11:30 p.m. and poured some 
change out onto a bar in the kitchen. Defendant gave Eugene a 
$50 bill and told him that the money was his Christmas present. 
Defendant had been wearing a green jacket when he left earlier 
in the evening. 

Douglas Carver, owner of the Ice Service Store, testified 
that his audit of the cash register showed that $102.75 was miss- 
ing. The corporate name of his business was Ice Service, In- 
corporated. 

Defendant offered no evidence. 

The jury returned a verdict of guilty of armed robbery. 
Defendant appealed from judgment imposing a prison sentence 
of 25 to 30 years. 
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This case is before us pursuant to our general referral order 
effective 1 August 1970. 

At torney  General Morgan  and Assis tant  A t t o r n e y  G e n e ~ a l  
Richmond f o r  the  State .  

Hendon  & Carson, b y  George W a r d  Hendon,  f o ~  t h e  de- 
f endant.  

BRANCH, Justice. 

Defendant assigns as error the failure of the trial judge 
to grant his motion for nonsuit. 

[I, 21 The indictment charges that defendant "unlawfully . . . 
and feloniously . . . with the use and threatened use of fire- 
arms, . . . to wit:  small hand pistol whereby the life of Mrs. Katie 
Stepp was endangered and threatened, did . . . steal and carry 
away money of the value of $103 from the presence, person, 
place of business, Ice Service Store, a corporation, . . ." The 
manager of the corporation testified that  the corporate name of 
the company was "Ice Service, Incorporated." In  support of his 
contention that  this was a fatal variance between the indictment 
and the evidence, defendant cites S t a t e  v. McKozj, 265 N.C. 380, 
144 S.E. 2d 46. McKoy relates to an arrest of judgment on a 
charge of larceny where there was no allegation of ownership of 
the money allegedly stolen. It is true that  a fatal variance results 
in larceny cases where title to the property is laid in one per- 
son by the indictment and proof shows i t  in another. Sta te  v. 
Law, 227 N.C. 103, 40 S.E. 2d 699 ; Sta te  v. Weinstein ,  224 N.C. 
645, 31 S.E. 2d 920. However, i t  is not necessary that  ownership 
of the property be laid in a particular person in order to allege 
and prove armed robbery. The gist of the offense of robbery is 
the taking by force or putting in fear. An indictment for rob- 
bery will not fail if the description of the property is sufficient 
to show it  to be the subject of robbery and negates the idea that  
the accused was taking his own property. Sta te  v. Rogers,  273 
N.C. 208, 159 S.E. 2d 525; Sta te  v. G u f f e y ,  265 N.C. 331, 144 
S.E. 2d 14 ; Sta te  v. Sawyer., 224 N.C. 61, 29 S.E. 2d 34. 

The trial judge properly overruled defendant's motion for 
nonsuit. 

Defendant strongly contends that  the trial judge committed 
prejudicial error by admitting into evidence the property seized 
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under the search warrant and by allowing into evidence testi- 
mony concerning the seized property. He specifically alleges 
(1) that the statements in the affidavit to obtain the search 
warrant were not sufficient to allow the magistrate to find prob- 
able cause for the issuance of the search warrant, (2) the affi- 
davit was not attached to the search warrant pursuant to G.S. 
15-26(b), and (3) the search warrant failed to describe with 
reasonable certainty the premises or the objects sought, and that 
reference to the affidavit did not cure this defect since i t  was 
not attached to the search warrant. We first quote portions of 
applicable statutory law, and will then consider each of these 
contentions in numerical order. 

AFFIDAVIT FOR SEARCH WARRANT : 

G.S. 15-25 (a) provides : 

Any . . . magistrate of the General Court of Justice 
may issue a warrant to search for any contraband, evidence 
or instrumentality of crime upon finding probable cause for 
the search. 

G.S. 15-26 provides : 

(a) The search warrant must describe with reason- 
able certainty the person, premises, or other place to be 
searched and the contraband, instrumentality, or evidence 
for which the search is to be made. 

(b) An affidavit signed under oath or affirmation by 
the affiant or affiants and indicating the basis for the find- 
ing of probable cause must be a part of or attached to the 
warrant. 

(c) The warrant must be signed by the issuing official 
and bear the date and hour of its issuance above his signa- 
ture. 

G.S. 15-27 provides : 

(a) No evidence obtained or facts discovered by means 
of an illegal search shall be competent as evidence in any 
trial. 

(b) No search may be regarded as illegal solely be- 
cause of technical deviations in a search warrant from re- 
quirements not constitutionally required. 
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Were sufficient facts before the magistrate to establish 
probable cause for the issuance of the search warrant?  

The affidavit executed by Officer Roland and the search 
warrant issued by the magistrate appear in the record as fol- 
lows : 

C. W. ROLAND, Deputy Sheriff, Buncombe County, be- 
ing duly sworn and examined under oath, says under oath 
that  he has reliable information and reasonable cause to 
believe that  VERLON SPILLARS and LOUISE SAMS OWENS, 
have on their premises, on their persons, and in an  auto- 
mobile registered in the name of Louise Sams Owens cer- 
tain property, to wit: instrumentalities and fruits of crimes 
committed on December 10, 1970, that  is to  say, stockings 
used to cover the face, articles of clothing, shoes, small short 
barrelled hand gun, money, letters pertaining to the crime, 
which were used in the commission of a felony, to wit:  
Armed Robbery, committed on the 10th day of December, 
1970, a t  the following places: (1) Ice Service Store in 
Black Mountain ; (2)  Ice Service Store in Enka, North Caro- 
lina. The property described above is located on the prem- 
ises, in the vehicle, and on the persons of Verlon Spillars 
and Louise Sams Owens described as  follows: 

PREMISES: Two bedroom house trailer located a t  3948 
Asbury Road on the North side of the road, white and green 
in color, 12 feet by 55 feet in dimensions, down a dirt road, 
1/4 mile from Asbury Road in front of Enka High School, 
in Enka, N. C. 

AUTOMOBILE: 1965 Chevrolet Impala, light blue in color, 
two door, license number, N. C. 1970, BE-6575, with broken 
left rear  tail light. 

PERSONS: Verlon Spillars, and Louise Sams Owens. 

The facts which establish reasonable grounds for  issu- 
ance of a Search Warrant are as follows: 

(1) Mr. Oscar Crisp, Old U. S. 70, Black Mountain, 
identified a 1965 Chevrolet with broken left rear tail light 
leaving the scene a t  Ice Service Store Black Mountain, a t  
about 10:30 PM about the same time as  the robbery of 
the store December 10, 1970; 
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(2) Mrs. Carolyn Sparks, Black Mountain, observed a 
1965 Chevrolet with broken left rear tail light in her place 
of business, a package store two doors from the robbed 
Ice Service Store on December 10, 1970; and the car made 
several trips around her building prior to the robbery; 

(3) The 1965 Chevrolet was stopped by Deputy Sheriff 
Charles Medford on 1-40 east of 1-26 overpass about 12:30 
AM December 11, 1970 with Mrs. Louise Owens operating 
and a man slumped down in the right front seat; 

(4) The 1965 Chevrolet has been seen a t  the trailer, 
above described, by your affiant since December 10, 1970 
and it does have a broken tail light; 

(5) Alfred Owens, husband of Louise Owens, told your 
affiant that Verlon Spillars has been living in the above 
described trailer for some weeks and that his wife, Mrs. 
Owens has been staying there also. 

S/ C. W. Roland, 
Affiant 

(Sworn to on 12th day of December, 1970) 

To the Sheriff or Other Lawful Officer Empowered to En- 
force the Criminal Laws- 

Whereas Information has been funished me by the affiant 
named on the attached affidavit (and by the witnesses 
whose names are listed below), who stated under oath that 
Verlon Spillars and Louise Sams Owens have property de- 
scribed in the attached affidavit and connected in the man- 
ner described in the attached affidavit with the commission 
of felonious of Robbery, December 10, 1970, further de- 
scribed in the attached affidavit. Such property is located 
as described in the attached affidavit. Whereas I have ex- 
amined under oath the affiant and such other witnesses as 
are named below and am satisfied that there is probable 
cause to believe that the named person has such property 
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on the premises of Verlon Spillars, Louise Sams Owens, on 
their person, and in the vehicle, 1965 Chevrolet, described in 
the attached affidavit ; 

You are hereby commanded to  search the premises, the 
1965 Chevrolet, the persons of Louise Sams Owens, for the 
property in question. If this property is found seize i t  and 
keep i t  subject to court order. Herein fail not and of this 
warrant make due return. Search pursuant to the attached 
affidavit. 

ISSUED THIS 12th day of December, 1970 a t  1 :00 P. M. upon 
information furnished under oath by the affiant and other 
witnesses named below : 

C. W. Roland 
Name of Affiant 

Everett Penland 
Witness 

/s/ (Illegible) 
Magistrate, District Court 
Buncombe County 
28th Judicial District 

In addition to the affidavit, this record discloses that  the 
officers also advised the magistrate that  they had received $74 
from Mrs. Owens (which she had received from defendant), and 
that  Mrs. Owens had told them she would show them where 
other money was located in the trailer. 

[3, 41 It is not necessary that  the affidavit contain all the 
evidence properly presented to  the magistrate. State v. Eldel- ,  
217 N.C. 111, 6 S.E. 2d 840. G.S. 15-26 (b) requires only that  the 
affidavit indicate the basis for the finding of probable cause. 
We do not interpret this portion of the statute to impose a re- 
quirement upon the magistrate to transcribe all the evidence 
before him supporting probable cause. Such an interpretation 
would impose an  undue and unnecessary burden upon the process 
of law enforcement. 

15, 61 A valid search warrant may be issued on the basis of an  
affidavit containing information which may not be competent 
as evidence. State v. Vestal, 278 N.C. 561, 180 S.E. 2d 755. The 
affidavit may be based on hearsay information if the magistrate 
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is informed of underlying circumstances upon which the in- 
formant bases his conclusion as to the whereabouts of the articles 
and the underlying circumstances upon which the officer con- 
cluded that  the informant was credible. Jones v .  U .  S., 362 U.S. 
257, 4 L.Ed. 2d 697, 80 S.Ct. 725. Probable cause deals with 
probabilities which are factual and practical considerations of 
everyday life upon which reasonable and prudent men may act, 
Brinegal* v. U. S., 338 U.S. 160, 93 L.Ed. 1879, 69 S.Ct. 1302, 
and if the facts before the magistrate supply "reasonable cause 
to believe that  the proposed search for evidence of the commis- 
sion of the designated criminal offense will reveal the presence 
upon the described premises of the objects sought and that  they 
will aid in the apprehension or conviction of the offender," i t  
is sufficient basis for the issuance of the search warrant. State 
v. Vestal, supra. The magistrate's determination of probable 
cause should be paid great deference by the reviewing court. 
Jones v. U. S., supra. 

[7]  Upon application of the above stated principles of law, we 
conclude that  there were sufficient facts before the magistrate 
to establish probable cause for the issuance of the search war- 
rant. 

It is not necessary that  we decide whether under G.S. 
15-26(b) the affidavit to obtain the search warrant must a t  a11 
times be attached to the search warrant in order to insure i t s  
efficacy. 

This record discloses that  the affidavit was executed accord- 
ing to the statutory requirements. When the State was called 
upon to produce the search warrant by defendant's objection, i t  
produced the search warrant and the affidavit. 

[8] "A search warrant will be presumed regular if irregularity 
does not appear on the face of the record." Strong, North Caro- 
lina Index 2d, Searches and Seizures, 8 3, p. 9. State v. Rhodes, 
233 N.C. 453, 64 S.E. 2d 287; State v. Elder, supra. 

G.S. 15-27(b) provides: "No search may be regarded as 
illegal solely because of technical deviations in a search warrant 
from requirements not constitutionally required." 

It is  noted that  here the search warrant repeatedly refers 
to the "attached affidavit." 
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[9] The only evidence offered by defendant to rebut this pre- 
sumption of regularity was the statement obtained on cross- 
examination from Officer Calloway that  he did not see the affi- 
davit a t  the time Officer Roland read and served the search war- 
rant. Defendant's further cross-examination reveals that  Officer 
Calloway heard Officer Roland read to  Mrs. Owens material 
contained only in the affidavit (reference to the house trailer), 
which strongly suggests that  the affidavit accompanied the 
search warrant and therefore reinforces the presumption of its 
regularity. 

Defendant did not offer sufficient evidence to rebut the 
presumption that  the search warrant was regular. 

We hold that  the trial judge properly admitted into evi- 
dence the seized property under the search warrant and prop- 
erly allowed into evidence testimony concerning the seized prop- 
erty. 

Defendant contends that  the trial judge erred by admitting 
the search warrant into evidence. 

In this connection, the State's evidence shows that  on the 
night of the robbery defendant left his trailer-home with $30 
and returned later in the night with a t  least $388.35. The Ice 
Service Store, Inc., a t  Elack Mountain lost only $102.75 as  a 
result of the alleged robbery. 

Defendant argues that  by admission of the search warrant 
into evidence the prosecution, by hearsay evidence, erroneously 
(1) offered an  explanation as to the discrepancy in the amount 
of money in defendant's possession by tending to show that  i t  
was obtained by robbery of the Ice Service Store a t  Enka, 
North Carolina, and (2) allowed Officer Roland to state that 
he had reasonable cause to believe that  defendant had committed 
another crime. 

[lo] The validity of a search warrant, the legality of a search, 
and the admissibility of evidence obtained by the search are 
matters of law to be determined by the trial judge. Determina- 
tion of these questions is not for the jury's consideration. State 
v. Reams, 277 N.C. 391, 178 S.E. 2d 65; State v. Vestal, 278 
N.C. 561,180 S.E. 2d 755; State v. Myew, 266 N.C. 581, 146 S.E. 
2d 674; State v. Moore, 240 N.C. 749, 83 S.E. 2d 912. 
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[I11 It is error to allow a search warrant together with the 
affidavit to obtain search warrant to be introduced into evi- 
dence because the statements and allegations contained in the 
affidavit are  hearsay statements which deprive the accused of 
his rights of confrontation and cross-examination. See State v. 
Oakes, 249 N.C. 282, 106 S.E. 2d 206. 

Here, the trial judge erred when he admitted the search 
warrant and the accompanying affidavit into evidence. We need 
only to determine if the error was prejudicial. 

[I21 It is well recognized in this jurisdiction that  in a prosecu- 
tion for a particular crime the State cannot offer evidence tend- 
ing to show that  the accused has committed another distinct, 
independent or separate offense. State v. Atkinson, 278 N.C. 
168, 179 S.E. 2d 410; State v. Williams, 275 N.C. 77, 165 S.E. 
2d 481; State v. Perry, 275 N.C. 565, 169 S.E. 2d 839; State v. 
McClain, 240 N.C. 171, 81 S.E. 2d 364. We think i t  appropriate 
to here note that  this Court now holds that  even on cross-exami- 
nation an  accused may not, for the purpose of impeachment, 
be questioned as to whether he has been indicted or arrested 
for an unrelated crime. State v. Williams, 279 N.C. 663, 185 
S.E. 2d 174; State v. Stimpson, 279 N.C. 716, 185 S.E. 2d 168. 

[I31 The record does not affirmatively show that  the search 
warrant and affidavit were exhibited to or read to the jury. 
We are unable to find specific authority in this jurisdiction 
stating that  the record on appeal must affirmatively show that  
documentary evidence was read to or exhibited to the jury in 
order for i t  to be considered on appeal. However, the prepon- 
derance of authority, supported by better reasoning, is that  
when documentary evidence is regularly admitted, i t  i s  pre- 
sumed that  its contents are made known to the jury. 5 C.J.S., 
Appeal and Error,  5 1557, p. 1143; Illinois Central R. R. Co. v. 
Swisher, 61 111. App. 611 (1895) ; Leaqj et al. v. New et al., 90 
Ind. 502 (1883) ; Hefling v. Van  Zandt, 162 Ill. 162, 44 N.E. 
424 (1896) ; Mercantile Trust Co. v. Doe, 26 Cal. App. 246, 146 
P. 692; Barnard Bus Lines v. Weeks, 156 Va. 465, 158 S.E. 870 
(1931) ; McAllister v. City of Frost, 62 S.W. 2d 232 (1933). 

We find the following in Stansbury's North Carolina Evi- 
dence 2d 5 91, p. 209-Other Offenses as Evidence of the Offense 
Charged : 
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Evidence of other offenses is inadmissible if i ts  only rele- 
vancy is to show the character of the accused or his dis- 
position to commit an offense of the nature of the one 
charged; but if i t  tends to prove any other relevant fact 
i t  will not be excluded merely because i t  also shows him 
to have been guilty of an  independent crime. 

Often, however, the doing of the first act has a logical 
tendency to prove some relevant fact other than mere char- 
acter or disposition. When i t  does, i t  may be shown by com- 
petent evidence. 

[I41 Here, the evil in the admission of the search warrant and 
the accompanying affidavit is that  the affidavit contains hear- 
say statements indicating defendant's complicity in another 
crime without showing that he had been convicted of that  crime. 
Further, the effect of admitting the search warrant and affi- 
davit into evidence was to allow the State to strengthen i ts  case 
by the use of obviously incompetent evidence. 

Under the circumstances of this case we think that  the 
erroneous admission of the search warrant resulted in error 
prejudicial to defendant. 

Defendant assigned as error the court's denial of his mo- 
tions to strike the testimony of Officer Roland which was offered 
to corroborate the testimony of witness Owens. 

We do not deem it  necessary to discuss this and the remain- 
ing assignments of error since there must be a new trial. We 
note, without deciding whether its admission was prejudicial, 
that  there was some variance in the testimony of the two wit- 
nesses. 

For the reasons stated, there must be a 

New trial. 



IN T H E  SUPREME COURT 

Bank v. Home For Children 

CITIZENS NATIONAL BANK, CONCORD, NORTH CAROLINA, AND 
J O H N  A. CUNNINGHAM, TRUSTEES UNDER THE WILL OF J O S E P H  
F. CANNON (JR.) v. GRANDFATHER HOME FOR CHILDREN, 
INCORPORATED; OBSERVER F R E S H  AIR CAMP, INCORPO- 
RATED;  CITY O F  CHARLOTTE, NORTH CAROLINA, AND B. 
IRVIN BOYLE, GUARDIAN AD LITEM 

No. 98 

(Filed 28 January 1972) 

1. Wills 5 28- construction of a will - intent of testator 
I t  is the  duty of the court to  construe provisions of a will so a s  

to  discover the intent of the testator and to give effect to t h a t  intent 
if i t  is  not in  contravention of some established rule of law or public 
policy; such intention is  to  be determined by a n  examination of the  
will, in i ts  entirety, in the light of all surrounding facts  and circum- 
stances known to testator. 

2. Trusts  § 5- construction of t rust  - distribution of portion of t rust  
property 

Where a n  item of testator's will provided for  the manner in  which 
trustees should "administer the  remaining principal" of a t rus t  upon 
the death of testator's wife, and Paragraph (c)  thereunder provided 
t h a t  "Twenty-five percent thereof shall be paid over to  the  City of 
Charlotte, North Carolina, to  be used by i t  in  furnishing facilities fo r  
and in the furtherance of aviation," i t  was held t h a t  testator intended 
for  the trustees to transfer to  the city, f ree and clear f rom further  
control by the  trustees, twenty-five percent of the t rus t  properties held 
by them a t  the time of the death of testator's wife. 

3. Trusts § 1- transfer of t rus t  assets to  beneficiary for  specific use- 
accountability to  trustees 

Provision of a will directing trustees, upon the death of testator's 
wife, to  transfer a portion of the t rus t  properties t o  a city "to be 
used by i t  in furnishing facilities fo r  and in the  furtherance of 
aviation" did not impress a fur ther  t rus t  upon the properties so a s  to  
require the city to  account to  the trustees fo r  i ts  use of the properties. 

4. Trusts 5 10- extraordinary expenses in  t rusts  administration - 
payment out of principal 

Apar t  from statute  and apar t  from a contrary provision in the  
t rus t  instrument, extraordinary expenses incurred in  the administra- 
tion of a trust,  including the expense of a proceeding brought by the 
trustee to  obtain a construction of the t rus t  instrument and the  direc- 
tion of the  court a s  to  the  distribution of the t rus t  properties, a r e  
usually payable out of principal. 

5. Costs 5 3;  Trusts 5 10- trustees' action to  construe t rust  - payment 
of costs - discretion given trustees 

In  this action instituted by trustees to obtain a declaratory 
judgement directing them in the administration of a t rust  created 
by a will, the trial court erred in directing tha t  the costs of the 
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action be paid "out of the assets constituting the corpus o r  principal 
of the t rust  estate," where the will authorized the trustees to  deter- 
mine "how receipts and disbursements shall be credited, charged o r  
apportioned a s  between income and principal," since the court has  
deprived the trustees of the discretion conferred upon them by the  
testator i n  accordance with G.S. 37-2. 

APPEAL by plaintiffs and by guardian ad litem from Collier, 
J., a t  the 8 February 1971 Session of CABARRUS, heard prior to 
determination by the Court of Appeals. 

Plaintiffs, as trustees under the will of Joseph F. Cannon. 
Jr., instituted this action for a declaratory judgment directing 
them in the administration of the trust created by the will. The 
defendant Boyle was appointed guardian ad litem to represent 
unknown persons who may be or become interested in or entitled 
to assets of the trust. 

The testator died 2 October 1942. He was not survived by 
any lineal descendant. His wife, who survived him, died 13 April 
1970. At her death the trustees were in possession of trust 
assets, consisting of corporate stocks and bonds, then valued 
a t  $1,740,659.06. 

The will devised and bequeathed to the trustees seventy- 
five percent of the testator's residuary estate and provided for 
the disposition of the income from the trust properties during 
the life of the testator's wife. The provision of the will here in 
question reads as follows: 

"(3) After the death of my wife, Nella Douglas Can- 
non, if there be none of my children or grandchildren capa- 
ble of taking under the foregoing provisions, my Trustees 
shall administer the then remaining principal of this seven- 
ty-five percent portion then remaining in their hands in the 
following manner : 

"(a) One-half thereof shall be set aside in trust for 
the benefit of the Grandfather Orphanage for Children, 
located a t  Banner Elk, North Carolina, and the income 
therefrom shall be paid in quarterly installments to the 
proper officials of said Orphanage so long as the Orphan- 
age continues to operate and function as an Orphanage for 
children, and in the event that the Orphanage shall dis- 
continue operation, then the proceeds of the trust then in 
the hands of said Trustees, shall be paid to the City of 
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Charlotte, North Carolina, to be used by it as set forth in 
Subparagraph (c) hereof. 

"(b) Twenty-five percent thereof shall be held for the 
benefit of the Observer Fresh Air Camp, Inc., of Charlotte, 
North Carolina, and the income therefrom shall be paid 
over in quarterly installments to the proper officials thereof 
so long as said organization operates a camp for boys on 
a charity basis, and in the event that the Observer Fresh 
Air Camp, Inc., shall discontinue operation, then the pro- 
ceeds of the trust then in the hands of said Trustees shall 
be paid to the City of Charlotte, North Carolina, to be used 
by it as set forth in Subparagraph (c) hereof. 

" (c) Twenty-five percent thereof shall be paid over to 
the City of Charlotte, North Carolina, to be used by it in 
furnishing facilities for and in the furtherance of aviation, 
and in the event any portion of the trust estates men- 
tioned in the Subparagraphs (a)  and (b) next above set 
forth, shall be payable to the City of Charlotte, the same 
shall be used in a similar manner." 

The matter being submitted to the superior court on stipu- 
lations as to the facts, the court entered judgment finding the 
facts to be as stipulated and setting forth conclusions of law. 

Among the facts so stipulated and found are these (sum- 
marized and renumbered) : 

1. In 1914, there was established a t  Banner Elk, North 
Carolina, an orphanage called "Grandfather Orphanage for Chil- 
dren." I t  operated under that name until approximately 1945, 
when its name was changed to "Grandfather Home for Chil- 
dren." (The testator's will was executed 2 May 1942.) In 1957, 
it was incorporated under the name "Grandfather Home for 
Children, Inc." The defendant, Grandfather Home for Children, 
Inc., continued to operate the orphanage as an eleemosynary in- 
stitution, in the same location and in the same manner as its 
predecessors, and presently has 63 children in residence therein. 
There has never been another institution operating in Banner 
Elk, North Carolina, under the name of "Grandfather Orphan- 
age for Children," "Grandfather Home for Children," or any 
other name similar thereto. 

2. In 1937, Curtis B. Johnson, publisher of the Charlotte 
Observer, acquired land and established thereon a camp for 
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boys called "The Observer Fresh Air Camp." In  the same year 
he and others organized and incorporated the "Observer Fresh 
Air Camp, Incorporated," which presently exists a s  a corpora- 
tion of this State. The records of the Secretary of State do not 
disclose the incorporation in this State of a corporation by the 
name of "Observer Fresh Air Camp, Inc." Also, in 1937, the 
land on which the above mentioned camp was established was 
conveyed to Observer Fresh Air Camp, Incorporated, and is 
presently owned by it. In  1946, all of the outstanding member- 
ships in Observer Fresh Air Camp, Incorporated, were trans- 
ferred to the Y.M.C.A. of Charlotte. The Observer Fresh Air 
Camp, Incorporated, is now operating a camp for boys without 
profit to the corporation and is conducting a camping program 
which is designed to provide wholesome outdoor recreation bene- 
ficial to  the physical and mental development of the campers. 

3. The City of Charlotte presently owns and operates, upon 
land owned by it, a municipal airport in Mecklenburg County 
known as Douglas Municipal Airport. 

Upon its findings of fact, the court concluded as follows 
(summarized and renumbered) : 

1. The defendant, Grandfather Home for Children, Incor- 
porated, is the same entity as  the "Grandfather Orphanage for  
Children" referred to in the will and is  entitled to all benefits 
provided for "Grandfather Orphanage for  Children" thereby. It 
now operates and functions as an  orphanage for children so as  
to entitle i t  to be paid the income from the portion of the trust  
estate provided by the above quoted Paragraph (3) (a )  of the 
will. 

2. Observer Fresh Air Camp, Inc., one of the beneficiaries 
named in the will, is the same entity as the defendant Observer 
Fresh Air Camp, Incorporated. This defendant operates a camp 
for boys on a charity basis and is entitled to be paid the income 
from the portion of the trust  estate provided in the above quoted 
Paragraph (3) (b) of the will. 

The court further concluded as  follows: 
"7. That the City of Charlotte, North Carolina, is en- 

titled to the benefits conferred by Item VI, A (3) (c) [above 
quoted] of said Will, and that  said City of Charlotte is 
entitled to  a distribution in kind of that  portion of the prin- 
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cipal or corpus of the trust estate referred to therein 
remaining in the hands of the aforesaid Trustees a t  the 
time of the death of Nella Douglas Cannon.'' 

The court thereupon ordered and adjudged as follows: 

"NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DE- 
CREED 8s ~ O ~ ~ O W S :  

"1. That after paying or providing for the payment 
of the costs of this action the Trustees shall administer 
the then remaining principal of the seventy-five per cent 
(75 % ) portion specified in Paragraph VI, A (3) of the Will, 
as of the date of death of Nella Douglas Cannon on April 
13, 1970, together with the accruals of the principal and 
net income since said date, in the following manner: 

" (a) One-half (l/z ) thereof shall be set aside in kind 
IN TRUST for the benefit of Grandfather Home for Children, 
Incorporated, located a t  Banner Elk, North Carolina, and 
the net income attributable to such share subsequent to 
April 13, 1970, shall be paid in quarterly installments to 
the proper officials of said orphanage so long as the Orphan- 
age continues to operate and function as an orphanage for 
children, in accordance with the provisions of the Will of 
Joseph F. Cannon (Jr.). 

" (b) Twenty-five per cent (25 % ) thereof shall be set 
aside in kind IN TRUST for the benefit of Observer Fresh 
Air Camp, Incorporated, of Charlotte, North Carolina, and 
the net income attributable to such share subsequent to 
April 13, 1970, shall be paid over in quarterly installments 
to the proper officials thereof so long as said organization 
operates a camp for boys on a charity basis in accordance 
with the provisions of the Will of Joseph F. Cannon (Jr.) .  

" (c) That the remaining twenty-five per cent (25%) 
of the principal shall be distributed and paid in kind to 
the City of Charlotte, free and discharged of trust, together 
with twenty-five per cent (25% ) of the net income accumu- 
lated thereon by said trust subsequent to April 13, 1970, 
for use by it in accordance with the terms of the Will of 
Joseph F. Cannon (Jr.). 

"(d) That the costs of this action as finally de- 
termined shall be paid by the Trustees out of the assets 



N.C.] FALL TERM 1971 359 

Bank v. Home For Children 

constituting the corpus or principal of the trust  estate being 
administered under Item VI, A of the Will, and the Trustees 
are authorized and directed to liquidate such of said princi- 
pal assets as they may deem necessary in the exercise of 
their discretion to pay such costs. 

" (e) That the costs of this action shall be taxed by 
separate order of the Court. 

" ( f )  That this cause be retained for further order 
of Court." 

From this judgment the plaintiffs appealed, assigning as  
error the above quoted Conclusion of Law No. 7, the above 
quoted Paragraph (c) of the judgment, the above quoted Para- 
graph (d) of the judgment and the signing of the judgment. 

The defendant guardian ad litem also appealed, assigning 
as error the above quoted Conclusion of Law No. 7, the above 
quoted Paragraph (c) of the judgment and the signing of the 
judgment. He contends that  the provisions of Paragraph (c) of 
the above quoted portion of the will are inconsistent with the 
provisions of Paragraphs ( a )  and (b) thereof and that  the 
judgment is erroneous in that  i t  fails to make provisions re- 
quiring the city to  make a future accounting with reference to 
i ts  use or disposition of the portion of the trust  funds directed 
by the judgment to  be distributed to the city. 

Carson and Rey~zolds for  Grandfather Home for  Childyen, 
Incorporated. 

Grier, Parker, Poe, Thompson, Bernstein, Gage & Preston 
for  Observer Fresh Air Camp, Incorporated. 

Henry W. Underhill, Jr.,  and W. A.  Watts for City of 
Charlotte. 

B. Irvin Boyle, Guardian ad Litem. 

Williams, Willeford & Boger and Clyde L. Propst, Jr. 
for  Citizens National Bank and John A. Cunningham, Trustee. 

LAKE, Justice. 

[I] It is elementary that  it is the duty of the court to construe 
provisions of a will so as  to discover the intent of the testator 
and to give effect to that  intent if i t  is not in contravention 
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of some established rule of law or public policy. Such intention 
is to be determined by an  examination of the will, in its entirety, 
in the light of all surrounding facts and circumstances known 
to the testator. Trust Co. v. Dodson,, 260 N.C. 22, 131 S.E. 2d 
875; Little v. T 7 u t  Co., 252 N.C. 229, 113 S.E. 2d 689; Moore v. 
Langston, 251 N.C. 439,111 S.E. 2d 627; Trust Co. v. Taliaferro, 
246 N.C. 121, 97 S.E. 2d 776; Cannon v. Cannon, 225 N.C. 611, 
36 S.E. 2d 17. 

Item VI of the will before us divides the residuary estate 
into two parts and devises and bequeaths these to the plain- 
tiffs upon two separate trusts. The trust  here in question is  
established by Pa r t  A of Item VI, the properties of this trust 
consisting of seventy-five percent of the residuary estate. After 
making provisions for  the distribution of the income from these 
trust properties during the life of the testator's wife, Nella 
Douglas Cannon, and for  the distribution of the income and 
principal thereof after her death if she should be survived by 
children or grandchildren of the testator, Paragraph (3) of 
Item VI directs what is to be done by the trustees upon the 
death of Mrs. Cannon if, as proved to be the case, there were 
no children or grandchildren of the testator "capable of taking 
under the foregoing provisions." No other portion of the will 
sheds light upon the intent of the testator as expressed in this 
Paragraph (3) of Part A of Item VI of the will. The portion 
pertinent to this appeal reads as follows: 

"(3) After the death of my wife, Nella Douglas Can- 
non, * * * my Trustees shall administer the then remain- 
ing principal of this seventy-five percent portion then re- 
maining in their hands in the following manner: (Empha- 
sis added.) 

"(c) Twenty-five percent thereof shall be paid over 
to the City of Charlotte, North Carolina, to be used by i t  
in furnishing facilities for and in the furtherance of avia- 
tion * * *." (Emphasis added.) 

[2] Very plainly this portion of the will directs the trustees 
to pay over to the city, upon the death of Mrs. Cannon, twenty- 
five percent of the principal of the trust  properties then in the 
hands of the trustees. In contrast, Subparagraph (a) directs 
that  one-half of the principal held by the trustees a t  the death 
of Mrs. Cannon be "set aside in trust" for the benefit of the 
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Grandfather Orphanage for Children [Grandfather Home for 
Children, Incorporated] and that  the income therefrom be paid 
to it. Similarly, Subparagraph (b) directs that  twenty-five per- 
cent of the principal held by the trustees at Mrs. Cannon's death 
be "held for the benefit of" the Observer Fresh Air Camp, Inc., 
[Observer Fresh Air Camp, Incorporated] and that  the income 
therefrom be paid over to the officials thereof. The testator 
chose his words carefully in these three subparagraphs. Obvious- 
ly, he intended for the trustee to transfer t o  the city, free and 
clear from further control by these trustees, twenty-five per- 
cent of the trust  properties held by them a t  the time of Mrs. 
Cannon's death. Subsequently received income, attributable to  
such twenty-five percent of the properties would, of course, 
follow this portion of the properties and be properly distributa- 
ble to  the city. 

131 The statement in Subparagraph (c) that  the properties 
so paid over to the city are "to be used by i t  in furnishing facili- 
ties for and in the furtherance of aviation" do not have the 
effect of impressing a further trust  upon the properties so as 
to require the city to account to these plaintiffs for i ts  use of 
the properties. This provision in the will is not sufficient to 
create a new trust. Williams v. Thompson, 216 N.C. 292, 4 S.E. 
2d 609. Consequently, there was no error in the court's Conclu- 
sion of Law No. 7 or  in Subparagraph ( c )  of the judgment order- 
ing that  this twenty-five percent of the principal be paid to the 
city "free and discharged of trust," together with the income 
accumulated thereon subsequent to the death of Mrs. Cannon. 

We come now to the portion of the judgment directing that  
the costs of this action be paid "out of the assets constituting 
the corpus or principal of the trust  estate being administered 
under Item VI, A of the Will." The judgment directs the costs 
to be paid from the principal in the hands of the trustees prior 
to transfer of properties to the city. Thus, one-fourth of the 
burden of this expense is to  be borne by the city. 

G.S. 6-21 provides that  costs, including reasonable attor- 
neys' fees determined and allowed by the court, "shall be taxed 
against either party, or apportioned among the parties, in the 
discretion of the court" in "any action or  proceeding which 
may require the construction of any will or trust  agreement, or 
f ix the rights and duties of parties thereunder." 
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Item VII, Paragraph (2), of the will of Mr. Cannon pro- 
vides that the trustees "are hereby empowered to determine 
how receipts and disbursements shall be credited, charged or 
apportioned as between income and principal and their decision 
in this respect shall be final and not subject to question by any 
beneficiary under this trust." 

G.S. 37-2, which is part of the Uniform Principal and In- 
come Act, provides: 

"Application of chapter; powers of sett1or.-This chap- 
ter shall govern the ascertainment of income and principal, 
and the apportionment of receipts and expenses between 
tenants and remaindermen, in all cases where a principal 
has been established with, or, unless otherwise stated here- 
inafter, without the interposition of a trust;  except that 
in the establishment of the principal provision may be made 
touching all matters covered by this chapter, and the per- 
son establishing the principal may himself direct the man- 
ner of ascertainment of income and principal and the appor- 
tionment of receipts and expenses or grant discretion to 
the trustee or other person to do so, and such provision and 
direction, where not otherwise contrary to law, shall con- 
trol notwithstanding this chapter." (Emphasis added.) 

Consequently, G.S. 37-12, providing for the allocation of 
expenses, including court costs and attorneys' fees as between 
income and principal, has no application to the present case. 

G.S. 1-263 provides: "In any proceeding under this article 
[declaratory judgments] the court may make such award of 
costs as may seem equitable and just." This section of G.S. Chap- 
ter 1 was not repealed by the enactment of G.S. Chapter 1-A. 
See: Session Laws of 1967, Chapter 954, $ 5  4 and 5;  G.S. 1A-1, 
Rule 57. 

[4] Apart from statute and apart from a contrary provision 
in the trust instrument, extraordinary expenses incurred in the 
administration of a trust are usually payable out of principal. 
Scott on Trusts, 2d Ed, 5 233.3, p. 1755. The expense of a pro- 
ceeding brought by the trustee to obtain a construction of the 
trust instrument and the direction of the court as to the distri- 
bution of the trust properties is, ordinarily, such an extraordi- 
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nary expense. See, Bogert, Trusts and Trustees, 2d Ed, § 809, 
p. 180. 

Little v. Trust Co., supra, was a suit for a declaratory 
judgment to construe the provisions of a will establishing a trust. 
The will, like the one now before us, authorized the trustees 
named therein to determine "what expenses or other charges 
shall be charged against income and what against principal." 
The trial court ordered the costs of the proceeding, including 
attorneys' fees, paid out of the corpus of the trust. The trustee, 
appellant, excepted to the allowance of attorneys' fees as part 
of the costs so to be paid. As to that point, this Court said: 
"In the case sub judice the taxing of costs, the inclusion therein 
of attorneys' fees and the fixing of reasonable counsel fees are 
matters within the sound discretion of the trial court. * * * 
We find no grounds upon which to disturb the orders of the 
court with respect to costs and attorneys' fees." 

It appears from the report of the decision in Little v. T ? w t  
Co., supra, see pp. 254-255, that the question there presented 
to this Court concerning costs and attorneys' fees related to 
the amount of the fees allowed, rather than to the allocation of 
the expense to income or to principal. As the court pointed out, 
Little v. Trust Co., supra, was "fraught with unusual difficul- 
ties." The principal points of contention were other than the 
allocation of the costs of the litigation between principal and 
income. Concerning the propriety of the trustee's allocation to 
principal of property received by it, by virtue of a subtraction 
from a beneficiary's distributive share of income pursuant to 
a provision of the will, this Court said: 

"We agree that the allocation of this fund to the corpm 
of the trust estate was proper. 'Where discretion is con- 
ferred upon the trustee with respect to the exercise of a 
power, its exercise is not subject to control by the court, 
except to prevent an abuse by the trustee of his discretion.' 
Restatement of the Law on Trusts, sec. 187, p. 479. '. . . . 
[ I ln  general, where a will or trust instrument purports 
to confer upon an executor or trustee the power to deter- 
mine what is income and what is principal, the courts . . . 
have sustained the exercise of the power by such executor 
or trustee, in the absence of fraud or arbitrary action . . .' 
Annotation: 118 A.L.R., Income or Principal, p. 843." 
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Scott on Trusts, 2d Ed, 5 233.5, p. 1775, states: 

"Terms of the Trust. 

"By the terms of the trust the trustee may be em- 
powered to determine what receipts should be treated a s  
income and what receipts as principal or to apportion re- 
ceipts between income and principal, and may be empow- 
ered to determine what expenditures should be paid out of 
income and what expenditures out of principal or to appor- 
tion expenditures between income and principal. Where 
such a power is conferred upon the trustee, his determina- 
tion is controlling unless he has abused the discretion con- 
ferred upon him. Whether there is an abuse of discretion 
depends upon the extent of the power conferred upon him. 
The mere fact that the trustee does not follow the rules 
which would be applicable if no such power were conferred 
upon him does not constitute an abuse of discretion. In- 
deed, the very purpose in conferring the power upon him 
is to enable him to depart from the usual rules." 

In Bogert, Trusts and Trustees, 2d Ed, S 802, it is said: 

"Control by  Settlor. 

"The settlor may make provisions as to the sources 
from which the trustee should pay expenses and these will 
be controlling, unless the court finds that they frustrate 
or handicap the trustee in achieving the accomplishment 
of the trust purposes and therefore i t  permits or directs 
the trustee to act otherwise. 

"Effect of Grant o f  Discyetion to Trustee. 

"If a trustee is given discretion by the terms of the 
trust or a statute or court order as to the charging of ex- 
penses to the income or capital account, a decision reached 
by him will be binding, unless there was an abuse of the 
discretion by reason of the fact that the trustee acted arbi- 
trarily, in bad faith, for the benefit of others than the 
cestuis of the trust, or otherwise in opposition to the set- 
tlor's purposes." 

[5] G.S. 37-2, above quoted, expressly authorizes the settlor 
of a trust to provide therein that the trustee may in his dis- 
cretion direct the apportionment of expenses as between in- 
come and principal. The will creating the trust now before us 
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so provided. The court, without any finding of an  abuse of dis- 
cretion by the trustees or any bad faith on their part, has de- 
prived them in this instance of the discretion conferred upon 
them by the testator. In  this there was error. Any intimation 
to the contrary in Little v. Trust Co., supra, is hereby disap- 
proved. 

I n  oral argument of the appeal, we were advised that  there 
a re  accumulations of income presently in the hands of the 
trustees from which the costs of this action can be paid. Since 
the funds directed to be paid to the City of Charlotte include 
both its share of the principal and its share of the accumulated 
income, i t  can make no difference to the City of Charlotte how 
the costs of this proceeding are allocated as between income 
and principal. The only practical effect of such allocation is  
with reference to the trusts for the benefit of the Grandfather 
Home for Children, Incorporated, and the Observer Fresh Air 
Camp, Incorporated. We detect no reason for depriving the 
trustees of the discretion which the testator conferred upon 
them with reference to  these two continuing trusts. 

Nothing herein shall be deemed to deprive the court of the 
authority conferred upon i t  by G.S. 6-21 to tax  the costs to the 
plaintiff trustees and to determine the amount of attorneys' 
fees which are  to be made a part of the costs. 

The judgment of the superior court is hereby modified by 
deleting from Paragraph (d)  thereof the words, "constituting 
the corpus or principal," and the words, "and the Trustees are 
authorized and directed to liquidate such of said principal assets 
as they may deem necessary in the exercise of their discretion 
to pay such costs." So modified, Paragraph (d) of the judgment 
will read: "(d) That the costs of this action as  finally deter- 
mined shall be paid by the Trustees out of the assets of the 
trust  estate being administered under Item VI, A of the Will." 
Except as  herein modified, the judgment of the superior court 
is affirmed. 

Modified and affirmed. 
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STATE OF NORTH CAROLINA v. FRANK GAINEY 

No. 120 

(Filed 28 January 1972) 

1. Constitutional Law 32; Criminal Law § 21- waiver of counsel and 
preliminary hearing - trial on more serious charge 

Defendant's waiver of counsel and preliminary hearing in the 
district court on a charge of comnion law robbery was not rendered 
invalid by  the fact  t h a t  defendant was not tried i n  the  superior 
court f o r  common law robbery but was thereafter indicted and 
tried for  armed robbery. 

2. Constitutional Law 32; Criminal Law § 21- necessity for  preliminary 
hearing - appointment of counsel 

While a preliminary hearing is not a n  essential prerequisite to  
a bill of indictment, a n  indigent defendant is  entitled t o  the appoint- 
ment of counsel if such a hearing is  held. G.S. 7A-451. 

3. Criminal Law § 161- form of assignments of error 
An assignment of error "To the court's overruling of defendant's 

objection t o  questions by the solicitor concerning defendant's previous 
arrest" does not comply with Supreme Court Rule 19(3) since i t  does 
not itself specifically show the questions sought to  be presented. 

4. Criminal Law $8 86, 89- impeachment of defendant - arrest  or 
indictment for  other crimes - commission of specified criminal acts 

F o r  purposes of impeachment, a witness, including the defendant 
in  a criminal case, may no longer be asked if he h a s  been arrested 
o r  indicted f o r  a specific offense, but he may be asked whether he  has  
committed specific criminal acts o r  been guilty of specified repre- 
hensible conduct. 

5. Criminal Law § 86- cross-examination a s  to  other criminal charges - 
new trial 

Whether a violation of the rule against impeachment by evidence 
of criminal charges a s  distinguished from convictions will constitute 
sufficient ground f o r  a new trial depends upon the circumstances of 
a particular case. 

6. Criminal Law 86- cross-examination of defendant - arrest  for 
another crime - harmless error 

I n  this armed robbery prosecution, the admission of evidence on 
cross-examination of defendant with reference to  defendant's arrest  
fo r  assault the day before the robbery was inconsequential and 
constitutes no ground for  a new trial. 

7. Criminal Law §§ 102, 170- absence of defense witness - objectionable 
question by solicitor - harmless error 

Where defendant testified that  a certain defense witness was 
not in  court and had not been subpoenaed because "he didn't want  
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to come to court," the solicitor's question, "He didn't want to  go on 
the stand and perjure himself, did he?", while objectionable, could 
not have effected the outcome of the case and was not prejudicial error. 

8. Criminal Law 8 86- cross-examination of defendant - other parole 
violations 

For  the purpose of impeachment, it was competent fo r  the 
solicitor to ask defendant if he had been guilty of other parole 
violations. 

9. Criminal Law 88 99, 170- remark by trial court - harmless error 
Trial  judge's erroneous comment, in  passing upon a defense ob- 

jection to  the solicitor's cross-examination of defendant, t h a t  "the 
jury is  t h e  judge" held not prejudicial. 

10. Criminal Law 5 86- cross-examination of defendant - number of 
prison sentences served 

The solicitor was properly allowed to cross-examine defendant 
a s  to the number of prison sentences defendant had served. 

APPEAL by defendant from Bickett, J., 3 November 1969 
Schedule "B" Session of CUMBERLAND (belated appeal allowed 
5 May 1971 by writ of certiorari from the Court of Appeals), 
transferred for initial appellate review by the Supreme Court 
under the general referral order of 31 July 1970, entered pur- 
suant to G.S. 7A-31 (b) (4) (1969). 

Defendant was arrested upon a warrant which charged 
that on 1 February 1969 he feloniously took $145.00 from the 
person of Cleveland Graham by making a felonious assault upon 
him which put him "in bodily fear and danger of his life." On 
18 February 1969 a t  a regular session of the District Court, 
Judge Joseph E. Dupree explained to defendant the nature of 
the charges against him and the statutory punishment therefor, 
his right to have counsel appointed to represent him if he was 
indigent, and his right to a preliminary hearing. Defendant 
stated to the court that he did not desire the appointment of 
counsel and signed a written waiver. 

Defendant also waived preliminary hearing, and Judge 
Dupree bound him over to the Superior Court for action by the 
grand jury. At  the 10 March 1969 Session defendant and Charles 
W. Robinson were indicted for feloniously taking $145.00 from 
Cleveland Graham by the use of a pistol whereby his life was 
endangered and threatened. 

On 26 February 1969, eight days after he was bound over, 
Judge Bickett appointed Attorney Marion C. George, Jr., to 



368 IN THE SUPREME COURT [280 

State v. Gainey 

represent defendant. However, "for good cause shown," on 27 
August 1969, he permitted Mr. George to withdraw and ap- 
pointed Attorney J. A. Bouknight, Jr., in his stead. On 29 Sep- 
tember 1969 "for good reasons, including Defendant Gainey's 
wishes that Movant withdraw arid other reasons, the revela- 
tion of which would violate Defendant Gainey's privileges," Mr. 
Bouknight moved to withdraw. Judge Bickett allowed the mo- 
tion and appointed Mr. J. William Anderson, defendant's pres- 
ent attorney, to represent him. 

Upon the trial, which began 3 November 1969, the evidence 
for the State tended to show: 

On 1 February 1969 Cleveland Graham, Hubert Bennett, 
and David Grice were members of the United States Army, sta- 
tioned a t  Fort Bragg. Between 12:45 and 1:30 a.m. the three 
men left the Savoy Club in Fayetteville and got into the auto- 
mobile belonging to Graham, which was parked off the edge 
of the street about a car's length from the entrance to the Savoy. 
The entrance was lighted and a street light was "in touching 
distance from the bumper of [the] car." There was "enough 
light there to read a newspaper." 

Graham got in the driver's seat with Grice beside him; 
Bennett got in the back. As Graham was about to start the car 
two men approached. One of them, Frank Gainey, "snatched the 
door open," and pointed a pistol with a white handle at  his face. 
He ordered Graham to get out, face the automobile, and put his 
hands on top of the car. Graham did as he was told. Gainey 
held the gun to the back of Graham's head while he removed 
his wallet, containing $145.00, from his pocket. The other man, 
who was Charles Wayman Robinson, jerked Bennett out of the 
car. Grice was already out. When Robinson discovered that 
neither Grice nor Bennett had any money, Gainey told Robin- 
son to take the watch from Grice's arm. Gainey left Graham to 
take the watch himself. 

While the two men were occupied with Grice, Bennett ran 
into the Savoy Club to get help. However, "he walked in and 
circled right back out . . . when the man inside wanted to 
charge two dollars for running in there." (Bennett knew that 
the Savoy ticket sellers were armed with pistols and inclined 
to suspect "gate-crashers.") As he ran down the street Bennett 
heard two shots fired and "figured they were probably shoot- 
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ing Graham." He finally met a n  M. P., who "couldn't go over in 
that  area" but who called for some help. By that  time Bennett 
"had shocked nerves and everything" ; so he caught the bus back 
to Fort  Bragg without ascertaining the fate of his companions. 

After defendant and Robinson had obtained Grice's watch 
they returned to  Graham, who had hidden his watch back of the 
front seat in the meantime. When they did not find his watch 
they beat him about the head, knocked him down into a mud 
puddle, and began to kick him. Grice came from around the 
rear of the car and told them to leave Graham alone; that  they 
had already taken his money. When they turned their attention 
to Grice, Graham ran down the street. Being unable to find 
help or to  get any response from any house, he retraced his 
steps. From two houses back he observed that  the street was 
empty. He returned to the Savoy where he found David Grice 
requesting permission from one of the ticket sellers to call the 
police. 

About 2:00 a.m. Police Officer DeVane met Graham and 
Grice a t  the Savoy. On the way to the police station DeVane 
stopped a t  the home of Robinson's grandmother, who gave him 
her family album of photographs. From this album Graham 
identified Robinson as one of the men who had robbed him, 
and he went to the police station to sign a warrant for him. 
From there the two officers, Graham, and Grice went looking 
for the two men; Graham rode with DeVane and Grice with 
Acker. As the police cars approached the home of Robinson's 
grandmother, Robinson and Gainey were getting out of an auto- 
mobile. As soon as one of the officers turned the spotlight on 
the two, Graham immediately told DeVane that  they were the 
men who had robbed him, and Grice said to  Acker, "Stop the 
car." Acker approached and ordered the men not t o  move. Rob- 
inson stopped, but Gainey struck the officer on the head and 
ran. DeVane arrested Robinson. Acker pursued Gainey and 
arrested him. The two were then taken to  the police station 
where they were placed in a room with three other Negro men 
who had been arrested and were being booked. When Grice 
entered the room he said to  the police officers, "These are  the 
two men that  robbed us. This man here (Gainey) has my 
watch on." 

In response to  a call from the police about 5:00 a.m., Ben- 
nett went to the booking room of the police station where de- 
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fendant and Robinson were with "a lot of guys . . . public 
drunks and everything . . . all Negroes." Bennett pointed to 
Robinson and Gainey as the men who had staged the robbery. 

At the time of the trial Grice had been transferred to 
Hawaii. Graham and Bennett testified, and both positively 
identified Gainey and Robinson as the men who had attacked 
them and robbed Graham and Grice. Graham could not remem- 
ber what kind of clothing the two men were wearing. Bennett 
said they both had on trench coats. He thought Robinson was 
wearing a dark one and Gainey a light one, "a white or beige 
or something," but he was not sure. 

The testimony of defendant Gainey, as a witness in his 
own behalf, tended to show: On the evening of 31 January 
1969 he remained a t  his home with his wife, his brother Jesse, 
and Meng Harris from 8 :00 p.m. until 2 :00 or 2 :30 a.m. on 
1 February 1969, when he left with Wayman Robinson to go 
to the home of Robinson's mother. On the way they caught a 
ride with Willie Ray and were getting out of his car when 
they "got arrested.'' Defendant has never owned a light-colored 
trench coat or a white-handled automatic pistol. On 1 February 
1969 he did own an eighteen-jewel, silver-colored wristwatch, 
which he had bought while he was in prison in Raleigh serving a 
sentence for an assault on a female. When the police approached 
and ordered him not to move he ran because he was on parole, 
and he was not supposed to be out after 12:OO. He didn't rob 
Graham, Grice, and Bennett because he "didn't rob nobody." 
On cross-examination defendant said that he had been "con- 
victed of nothing but assault cases." He could not say "right 
off" how many times, but one case involved shooting a t  a man 
with a .22 pistol, a revolver. 

Defendant's brother, Jesse James Gainey, and his wife 
testified that defendant was with them on 1 February 1969 
until sometime between 1 :00 and 2:00 a.m., when he left to go 
to the home of Robinson's mother; that he owned a wristwatch; 
and had been paid that day by Thomasson Plywood. Defendant 
testified that the officers found $80.00 of his wages on him. 

The jury's verdict was guilty of armed robbery as charged. 
From a sentence of 20-25 years, defendant appealed. The court 
entered an order permitting him to appeal a t  public expense and 
continuing Mr. Anderson as his attorney for that purpose. 
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Mr. Anderson failed to perfect the appeal in apt time. On 21 
May 1970 Judge Edward B. Clark entered an order in  which 
he found that defendant's counsel had not perfected his appeal 
in apt time; "that there was excusable neglect" for the fail- 
ure; and that defendant was lawfully entitled to appeal and 
was an indigent. Judge Clark thereupon entered an order re- 
appointing J. William Anderson as defendant's attorney for 
the purpose of preparing a petition for a writ of certiorari to 
the North Carolina Court of Appeals. Presumably this order 
was entered as a result of defendant's petition, filed in Decem- 
ber 1969 with the judge presiding in the Superior Court of 
Cumberland County, that defendant himself be furnished the 
transcript of his trial and copies of the documents constituting 
the record proper. Approximately one year later, on 4 May 
1971, the petition for certiorari was filed with the Court of 
Appeals, which allowed the petition on 5 May 1971. In due 
course the appeal was docketed in the Court of Appeals and 
transferred to us under the general referral order then in 
effect. 

Attorney General Robert Morgan and Staff Attorney Bur- 
ley B. Mitchell, Jr., for the State. 

J. William Anderson for defendant appellant. 

SHARP, Justice. 

Defendant's case on appeal contains seven assignments of 
error, one of which he expressly abandons in his brief. His 
first two assignments relate to Judge Dupree's findings that, 
prior to defendant's waiver of counsel and preliminary hearing, 
he had explained to him the nature of the charges against 
him, the statutory punishment therefor, and his constitutional 
rights in connection therewith. 

[I] Defendant was bound over to the Superior Court upon a 
warrant charging him with common-law robbery, a crime pun- 
ishable by imprisonment not exceeding ten years. G.S. 14-2 
(1969). In the Superior Court he was tried upon an indictment 
charging robbery with firearms for which the punishment is 
not less than five nor more than thirty years. G.S. 14-87 (1969). 
Defendant argues that the crime for which he was tried was 
not the one which Judge Dupree had explained to him and, 
therefore, he could not have knowingly and understandingly 
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waived either counsel or a preliminary hearing. However, de- 
fendant does not project this argument further. He points to 
no prejudice whatever resulting to him from the absence of 
counsel a t  the time he waived preliminary hearing, and the 
record neither discloses nor suggests any. Nothing prejudicial 
to defendant is shown to have taken place a t  any time. He made 
no statements with reference to the charge against him until 
he testified in the Superior Court, where he was represented 
by counsel. No preliminary hearing was required and none was 
held. 

[2] Under our law a preliminary hearing is not an essential 
prerequisite to a bill of indictment. Gasque v. State, 271 N.C. 
323, 156 S.E. 2d 740, cert. den. 390 U.S. 1030, 20 L.Ed. 2d 288, 
88 S.Ct. 1423 (1968), and cases therein cited. However, since 
G.S. 7A-451 (effective 1 July 1969) declares a preliminary 
hearing to be "a critical stage of the action," it follows that an 
indigent defendant would be entitled to the appointment of 
counsel if such a hearing is held. See Coleman v. Alabama, 399 
U.S. 1, 26 L.Ed. 2d 387, 90 S.Ct 1999 (1970). We hold that 
none of defendant's constitutional rights were violated during 
the proceedings in the District Court; that his waiver of counsel 
was valid; and that he sustained no prejudice either by reason 
of his waiver of counsel or preliminary hearing. State v. Clark, 
272 N.C. 282, 158 S.E. 2d 705. 

[3] Defendant's third assignment of error is: "To the court's 
overruling of defendant's objection to questions by the solicitor 
concerning defendant's previous arrest. (R p 41)" As we have 
repeatedly pointed out, such an assignment does not comply 
with Rule 19 (3) of the Rules of Practice in  the Supreme Court. 
254 N.C. a t  783, 798-800. See Gri,mes v. Credit Company, 271 
N.C. 608, 157 S.E. 2d 213; State v. Staten, 271 N.C. 600, 607- 
608, 157 S.E. 2d 225, 231. Although the assignment of error 
does not itself specifically show the questions sought to be 
presented as required by the rule, we have reviewed the record 
and ascertained the question. On cross-examination, after de- 
fendant denied that he had seen Officer Acker "earlier that day" 
(31 January 1969), he testified witihout objection that Acker 
had arrested him on a Thursday night-presumably on 30 Jan- 
uary 1969. The solicitor's next question was, "What did he arrest 
you for"? Defendant's objection was overruled, and he answered 
that he had been arrested for an assault upon a person whose 
name he did not know, just somebody he was "fighting with." 
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[4] It is no longer the rule in North Carolina that, for pur- 
poses of impeachment, a witness may be asked if he has been 
arrested or indicted for a specified offense. In  State v. Williams, 
279 N.C. 663, 185 S.E. 2d 174, this Court overruled State v. 
Maslin, 195 N.C. 537, 143 S.E. 3 ;  State v. Brown, 266 N.C. 
55, 145 S.E. 2d 297, and other cases which permitted such 
questions for impeachment. Chief Justice Bobbitt, writing the 
opinion of the Court, said: "We now hold that, for purposes of 
impeachment, a witness, including the defendant in a criminal 
case, may not be cross-examined as to whether he has been 
indicted or is under indictment for a criminal offense other than 
that for which he is then on trial. . . . A fortiori we hold that, 
for pwposes of impeachment, a witness, including the defendant 
in a criminal case, may not be cross-examined as to whether he 
has been acczlsed, either informally or by affidavit on which a 
warrant is issued, of a criminal offense unrelated to the case 
on trial, nor cross-examined as to whether he has been arrested 
for such unrelated criminal offense." Id .  at 672, 185 S.E. 2d 
a t  180. 

[4] The trial of this case occurred before the decision in 
Williams. Although no Ionger permissible, the solicitor's ques- 
tions with reference to defendant's arrest were then competent. 
However, the decision in WiUiams did not change the rule that 
for purposes of impeachment a witness may be asked whether 
he has committed specific criminal acts or been guilty of speci- 
fied reprehensible conduct. State v. Ha~tsell, 272 N.C. 710, 158 
S.E. 2d 785; State v. Bell, 249 N.C. 379, 106 S.E. 2d 495; 
Stansbury, N. C. Evidence 5 111 (2d Ed. 1963). Had the 
solicitor's question been whether defendant had engaged in an 
affray on Thursday night instead of "What were you arrested 
for?" it would have been permissible. 

[5, 61 As the opinion in Williams pointed out, "Whether a 
violation of the rule [against impeachment by evidence of crimi- 
nal charges as distinguished from convictions] will constitute 
sufficient ground for a new trial will depend upon the circum- 
stances of a particular case." Id. a t  674, 185 S.E. 2d a t  181. 
Therefore, even under Williams, the admission of the evidence 
with reference to defendant's arrest was inconsequential and 
constitutes no ground for a new trial. 

[7] Assignment of error No. 4 purports to raise the question 
whether the court erred "in overruling defendant appellant's 
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objections to  questions by the solicitor concerning defendant's 
failure to have certain defense witnesses in court." This assign- 
ment likewise does not comply with our Rule 19 (3).  The record 
page reference to which the assignment refers shows defendant 
to have testified without objection that Willie Ray, the man 
who (he said) had given him and Robinson a ride to the home 
of Robinson's mother, was not in court. When the solicitor asked 
defendant if he had subpoenaed Ray as a witness, defendant 
answered that Ray "didn't want to come to court." The solici- 
tor's next question was, "He didn't want to  go on the stand and 
perjure himself, did he?'' There was no objection to this ques- 
tion, which defendant answered by saying, "He didn't have no 
reason to tell no lie." 

Defense counsel then objected "about where he [Ray] is 
and what he was going to say." The objection was overruled, 
and the solicitor dropped the subject. Defendant not only made 
no objection to the question which elicited this testimony, but 
there was no motion to strike it. However, such a motion would 
have been addressed to the discretion of the court. State v. 
Herndon, 223 N.C. 208, 25 S.E. 2d 611, cert. denied 320 U.S. 
759, 88 L.Ed. 456, 64 S.Ct. 67 (1943). See 4 Strong, N. C. 
Index Trial 5 15 (1961). The solicitor's question with reference 
to Ray's motives was objectionable. However, i t  is inconceivable 
that i t  affected the outcome of the case, and under all the cir- 
cumstances, i t  cannot be held prejudicial error. State v. Perry, 
275 N.C. 565, 169 S.E. 2d 839; State v. Hunt, 223 N.C. 173, 
25 S.E. 2d 598. 

The foregoing comments with reference to assignment of 
error No. 4 are equally applicable to assignment No. 5. On direct 
examination defendant had explained his flight from Officer 
Acker a t  the time of his arrest by saying that he was on parole 
and was not supposed to  be out after midnight. On cross- 
examination the solicitor asked him how many times he had 
broken the terms and conditions of his parole. There was no 
objection and defendant answered, "That is the first time that 
I can recall." Defense counsel then objected "to this line of 
questioning" on the ground that defendant "is not charged with 
a violation of probation, your Honor, and that is not the issue 
here." No motion to strike the answer was made. Judge Bickett 
did not understand counsel's statement. His reply to i t  was that 
he could not hear a word and that "the jury is the judge." 
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[8, 91 For the purpose of impeachment i t  was competent for 
the solicitor to ask defendant if he had been guilty of other 
parole violations and, had objection been timely made, i t  would 
have been properly overruled. Therefore, the judge's failure 
to evaluate this question and answer was immaterial. Indubita- 
bly, the competency and admissibility of evidence is for the 
court and not the jury. However, i t  is beyond belief that the 
judge's erroneous statement that "the jury is the judge," when 
considered in context, could have influenced the jury's verdict 
one way or the other. Assignment of error No. 5 is overruled. 

After defendant had testified on cross-examination that 
he had bought the watch, which Grice identified as his, from 
another inmate while he was in prison in Raleigh, the solicitor 
asked this question: "You've had a lot of experience in prison, 
haven't you?" Defendant's objection was overruled, and he an- 
swered that he had "been convicted of nothing but assault cases 
. . . on one charge they had me for attempt to kill ; I was shoot- 
ing a t  one." 

[lo] The solicitor's question was inexactly phrased, but in 
effect i t  was, as defendant understood, an inquiry as to the 
number of prison sentences defendant had served. As such, i t  
was proper cross-examination, and the court's ruling was not 
erroneous. Assignment of error No. 6 is overruled. 

In his brief, defendant properly abandoned his seventh 
and final assignment of error. It was based upon his only excep- 
tion to the judge's charge, and i t  pointed to no error. 

We have carefully examined the entire record in this case. 
It discloses that defendant has had a fair trial, free from prej- 
udicial error, and i t  leaves no reasonable doubt of his guilt. 
While defendant's appeal appears to have been unnecessarily 
delayed, since his sentence must be affirmed, no prejudice has 
resulted to him from the delay. He has been in custody since 
4 November 1969 and, all the while, he has been serving the 
sentence from which he appealed. G.S. 15-186.1 (1971). 

In the trial below we find 

No error. 
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L. E. JOHNSON v. JAMES MASSENGILL 

No. 143 

(Filed 28 January 1972) 

1. Evidence 8 15; Witnesses 8 5- character evidence 
Ordinarily, evidence as to the good or bad character of a party 

to a civil action who has not become a witness is not admissible, being 
irrelevant to the issues. 

2. Witnesses 1 6- plaintiff's evidence of defendant's character - admis- 
sion before defendant testified 

I t  was not reversible error to admit evidence offered by the 
plaintiff, otherwise competent, to show defendant's general character 
and reputation where defendant's counsel had announced that  defend- 
ant  would be a witness and indicated his intent to offer evidence a s  
to defendant's reputation, which he subsequently did, since i t  is  within 
the discretion of trial court to allow the examination of a witness out 
of the customary order. 

3. Witnesses 8 5- character evidence - reputation in the community 
The general rule is that  a witness, offered to prove the character 

of another person, may not testify as  to his personal opinion con- 
cerning the character of such other person but is  limited to testimony 
concerning the reputation of such person in the community. 

4. Witnesses 1 5- character evidence - specific acts 
A witness called to prove the character of another person may 

not, on direct examination, be questioned with reference to specific 
acts of such person as  indicative of his character. 

5. Appeal and Error 1 52- testimony elicited by appellant - ground for 
new trial 

Defendant is not entitled to a new trial by reason of testimony 
which he, himself, elicited on cross-examination. 

6. Contracts 1 26; Witnesses 1 6- breach of contract - character evidence 
-evidence of defendant's breach of another contract - door opened by 
cross-examination 

In this action for breach of contract for the sale of potatoes, 
defendant's cross-examination of plaintiff's witness as to the basis for 
the witness' evaluation of defendant's character opened the door for 
testimony by the witness on redirect, examination tha t  defendant had 
previously broken a contract with the witness concerning the sale of 
potatoes. 

7. Witnesses 8 6- character evidence-reputation with the witness 
While testimony of plaintiff's witness that  "With us i t  [the de- 

fendant's character] is bad" was incompetent and should have been 
stricken upon motion by defendant, failure to strike such testimony 
was harmless error in the light of testimony by the witness' husband 
which was properly before the jury. 
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8. Contracts fj 25- breach of contract-issue of whether contract was 
entered 

In this action for  breach of contract fo r  the sale of potatoes, 
the t r ia l  court did not e r r  in  failing to  submit an issue a s  to  whether 
the parties had entered into a contract a s  alleged in the  complaint, 
where defendant did not deny plaintiff's allegations as to the making 
of the contract o r  the terms thereof and did not allege a different 
contract, and where defendant made no demand for  the submission 
of such a n  issue. G.S. 1A-1, Rule 49(c). 

ON c e ~ t i o m r i  to the Court of Appeals to review its decision, 
reported in 12 N.C. App. 6, 182 S.E. 2d 232, finding no error on 
appeal by defendant from Hall, J., a t  the 15 January 1971 Ses- 
sion of JOHNSTON. 

The plaintiff sues for breach of contract of sale. The com- 
plaint alleges in Paragraph 2 :  "That on or about the 9th day of 
January 1969, the plaintiff entered into a contract with the de- 
fendant wherein and whereby the plaintiff agreed to pur- 
chase 15,000 bushels of potatoes a t  $4.00 a bushel or a total of 
$60,000.00; and the defendant agreed to sell to the plaintiff 
15,000 bushels of potatoes a t  $4.00 a bushel." The complaint 
further alleges that  the plaintiff paid the defendant the agreed 
purchase price but the defendant delivered to the plaintiff only 
12,233 bushels, whereby the plaintiff was damaged in the 
amount of $11,068. 

Answering the complaint, the defendant alleged : "Para- 
graph Two is not denied." He denied the allegation of short 
delivery and the allegation of damages. For further answer, the 
defendant alleged that, on 9 January 1969, he had in excess of 
15,000 bushels of sweet potatoes stored in the plaintiff's ware- 
house, that  he paid the storage charges thereon and "on said 
date sold to the plaintiff all of said sweet potatoes * * * the 
sale price to cover 15,000 bushels a t  $4.00 per bushel." Payment 
by the plaintiff to the defendant of $60,000 "for said potatoes" 
is admitted. The further answer denies that  the defendant made 
any warranty or guaranty that  "said lot of potatoes would 
measure out a t  least 15,000 bushels, or any given number of 
bushels, after shrinkage and loss by rot and other causes," and 
denies any breach of contract. 

The evidence of both parties shows that  a t  the time of 
harvesting his crop, the defendant stored in the plaintiff's ware- 
house 15,000 boxes or crates of sweet potatoes, each box being 
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designed to hold approximately one and one-ninth bushels as 
an allowance for the normal shrinkage of potatoes after dig- 
ging. In the potato trade a box and a bushel are synonymous. 
The potatoes were loaded on the defendant's trucks by his em- 
ployees in his fields, being placed in the trucks on pallets, on 
each of which rested 30 boxes. Upon arrival a t  the warehouse, 
the plaintiff's employees unloaded the potatoes by pallets and 
stacked the pallets in an area of the warehouse by use of a 
fork-lift truck. At that time no sale by the defendant to the 
plaintiff was contemplated. The resulting stack of boxes was 
substantial in height, width and length, so that the contents 
of boxes a t  the bottom and in the interior of the stack could not 
be inspected without disturbing the stack. Storage charges, com- 
puted on the basis of 15,000 bushels, were paid by the defend- 
ant. On 9 January 1969, the defendant sold and the plaintiff 
bought the potatoes a t  the price of $4.00 per bushel and the 
plaintiff paid the defendant $60,000. The boxes were open a t  
the top and the top layer of boxes were filled with potatoes of 
good quality. 

The plaintiff's evidence is to the effect that when he began 
to "run" the potatoes after the purchase he found many boxes 
only one-third full, some empty and some with only a few pota- 
toes therein. After giving the defendant full credit for all rotted 
potatoes, the stack contained only 12,126 bushels. 

The defendant's evidence was to the effect that all boxes 
delivered by him to the plaintiff's warehouse were fully packed 
with high quality potatoes and that the extent of shrinkage in 
sweet potatoes after digging varies from crop to crop. 

The jury found that the defendant did commit a breach of 
the contract and the plaintiff was damaged thereby in the 
amount of $8,644. 

The defendant appealed, assigning as error: 1. The admis- 
sion, over objection, of testimony of witnesses for the plaintiff 
to the effect that the defendant's character was bad, this evi- 
dence being based upon the witnesses' own opinion of his char- 
acter, based, in turn, as to each witness upon transactions be- 
tween the witness and the defendant; and (2) the court's in- 
struction to the jury that the defendant admitted the contract 
and its failure to submit an issue as to whether the plaintiff 
"entered into a contract with the defendant as alleged in the 
complaint." 
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The Court of Appeals found no prejudicial error. 

N. Leo D a u g h t r y  and  J .  R. B a r e f o o t  f o r  p la in t i f f .  

G r a d y  & S h a w  b y  Ph i l ip  C. S h a w ;  and George B. Mas t ,  
P.A. for de fendan t .  

LAKE, Justice. 

In the oral argument it became clear that the printed record 
did not disclose the setting in which the evidence, to the ad- 
mission of which the defendant excepts, was introduced. By 
stipulation of the parties, the stenographic transcript of the 
entire trial was filed "as the correct statement of case on appeal 
as appropriate." Under the special circumstances of this case, 
we have so considered it. 

Mrs. Garland Barefoot, called as a witness for the plaintiff 
prior to the offering of any evidence by the defendant, testified 
that she and her husband operate the Meadow Farm Storage 
and have been in the potato business "for quite a while." She 
knows the defendant and has had dealings with him in pota- 
toes over the past several years. She knows his general reputa- 
tion and character in the community. In response to the ques- 
tion, "What is it?" she replied, "With us it is bad." The defend- 
ant moved to strike. The witness then stated, "With us, I don't 
know I am not going to say about other people. I don't have 
anything to do with other people." The defendant's motion to 
strike was overruled. The witness then said she dealt with Mr. 
Massengill in 1968 and purchased his potatoes. 

The court sustained defendant's objection to the plain- 
tiff's question to this witness, "What was the agreement on 
his part with reference to the quality of the potatoes?" The 
ground for the ruling was that the plaintiff was not inquiring 
about the transaction involved in the present action. The court 
also sustained the defendant's objection to this question by the 
plaintiff, "Mrs. Barefoot, did he false pack any potatoes on 
you ?" 

On cross-examination, this witness testified that she doesn't 
have anything against the defendant. She knows nothing about 
the transaction involved in the present action. She purchased 
a crop of potatoes from the defendant in the past. Employees 
of the witness and her husband picked up these potatoes, put 
them in boxes, loaded them and "took them in.'' 
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On re-direct examination, this witness testified that those 
potatoes were all right "because our crew picked them up." The 
court sustained the defendant's objection to this question by 
plaintiff: "Was the potatoes that his crew picked up all right?" 

Mrs. Barefoot was succeeded on the witness stand by her 
husband, Garland Barefoot, who testified on direct examination 
that he has been in the business of growing sweet potatoes and 
operating a warehouse for the storage of potatoes twelve or 
fifteen years and had business dealings with the defendant over 
that period of time. In response to the question, "What has been 
the extent of the business you have done with him?" the wit- 
ness replied, "It turned out to be satisfactory." The defendant 
objected that the answer was not responsive. The court sus- 
tained this objection and stated that the witness might answer 
the question. Thereupon, the witness testified that he did busi- 
ness with the defendant on two occasions. He knows the de- 
fendant's general reputation and character in the community. 
"It generally is not good." The first time he knew the defendant 
the witness and his wife purchased some potatoes from him. 

The court sustained objections by the defendant to the fol- 
lowing questions: "Did that transaction turn out satisfactory?" 
and, "Was there any false packing of potatoes?" This concluded 
the direct examination of this witness. 

On cross-examination, Mr. Barefoot testified that the de- 
fendant has stored potatoes with him. Sometimes the witness 
buys potatoes stored by others in his warehouse. On one occasion 
the defendant first sold potatoes stored in the witness' ware- 
house to the plaintiff in the present lawsuit. The witness did 
not like this because the defendant "didn't stand up to the agree- 
ment." He protested vigorously and, as a result, "got" those 
potatoes. 

To the defendant's question, "And they were stored in your 
warehouse and you wanted the potatoes, didn't you?" the wit- 
ness responded, "There is a big detail about that." The defend- 
ant's counsel said, "Answer my question." Thereupon, plain- . tiff's counsel, out of order, interposed: "All right. Go ahead 
and explain i t?  He's asked for it, explain it." 

Thereupon, the witness, still on cross-examination, testi- 
fied that on that occasion the defendant tried to sell his pota- 
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toes to the witness for a price which the witness was not will- 
ing to pay, so the defendant stored the potatoes in the witness' 
warehouse and they agreed that  a t  the appropriate time the de- 
fendant and the witness would sell the potatoes and wouid 
"split the profit" realized over and above the price which the 
defendant had asked the witness to pay. 

At this stage, the plaintiff's attorney, out of order, in- 
jected this question, "Did he keep the agreement?" The wit- 
ness replied, "No, he didn't." To this there was no objection by 
the defendant, whose counsel continued the cross-examination 
after  the court admonished counsel to examine the witness one 
a t  a time. 

On such further cross-examination, the witness testified 
that  the potatoes in question were the property of the defend- 
an t  and he had a right to sell them "but he didn't have a right 
to break a promise." The witness "got the potatoes" a t  the price 
which the plaintiff in the present action had then offered the 
defendant for them. The witness paid the defendant such price 
because "I had to do i t  or not get the potatoes." Defendant's 
counsel then asked, "And you fell out with Mr. Massengill be- 
cause of that  transaction, didn't you?" The witness replied, 
"Well, I told him I never weren't going to have anything 
else to do with him." Defendant's counsel then asked, "And that 
is what you based your character-opinion on, isn't it?" The wit- 
ness answered, "Well, there is a big tale in before that  if you 
want me to tell you?" The plaintiff's counsel then interjected, 
again out of order, "Go ahead and explain what i t  is?" Defend- 
ant's counsel, however, said: "Wait a minute, answer my ques- 
tion. You based your character question and answers, they were 
based on what you have just described here to  the jury?" The 
witness said, "I will say yes." 

On re-direct examination by the plaintiff, this witness was 
asked, "Was there anything in addition to  that  you based i t  
[his opinion] on?" Over objection, he answered that  the time 
he met the defendant he went to the defendant's field and looked 
at the potatoes being dug. He agreed to buy the defendant's 
whole crop "if he would do his job as good as he was doing i t  
then." The defendant dug potatoes for  two or three more days 
and the witness stacked them in  the warehouse. One morning 
the defendant sent three truckloads to the warehouse. The wit- 
ness looked a t  them and told the defendant's sons, who had 
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brought them: "Them ain't the kind of potatoes we'd agreed on. 
You will have to leave with them." This the defendant's sons did. 
The objection to those potatoes was, "There were potatoes in 
there that shouldn't be in there and they were slack packed and 
I told the boys, I said I don't want no such potatoes in my house 
taking room when they are supposed to be good ones." 

On re-cross-examination, the defendant's counsel asked : 
"I will ask you again now, if the business transaction that you 
yourself have had with Mr. Massengill if that isn't what you 
based your character evidence on?" The witness replied : "That's 
right, and I was told by people or people told me beforehand 
that you'd better not deal with him, but I went ahead and did.'' 
The witness got "upsot" because the defendant didn't stand up 
to the agreement. 

At this stage, the defendant moved to strike the testimony 
of this witness, which motion was overruled. 

The defendant testified in his own behalf a t  length. In the 
course of his testimony on direct examination, he set forth his 
version of the transaction with the witness Garland Barefoot. 
The defendant also offered, through several other witnesses, 
evidence of his own good character and reputation. 

[I, 21 Ordinarily, evidence as to the good or bad character of 
a party to a civil action who has not become a witness is not 
admissible, being irrelevant to the issues. Pearce v. Barham, 
267 N.C. 707, 149 S.E. 2d 22; Merrill v. Tew, 183 N.C. 172, 
110 S.E. 850; Marcom v. Adams, 122 N.C. 222, 29 S.E. 333; 
Stansbury, North Carolina Evidence, 2d Ed., 103. We need 
not determine whether the nature of the present action is such 
as to bring this case within an exception to the general rule. See, 
M a r c m  v. Adams, supra. Evidence of the plaintiff's good char- 
acter was offered and received without objection from the de- 
fendant prior to the calling of Mr. and Mrs. Barefoot a s  
witnesses. At that time, the defendant's counsel announced 
that the defendant would be a witness and indicated his intent 
to offer evidence as to the defendant's reputation, which he 
subsequently did. Under these circumstances, i t  would not be 
reversible error to admit evidence offered by the plaintiff, 
otherwise competent, to show the defendant's general character 
and reputation. It is within the discretion of the trial court to 
allow the examination of a witness out of the customary order. 
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State v. Smith, 218 N.C. 334, 11 S.E. 2d 165; Earnhardt v. 
Clement, 137 N.C. 91, 49 S.E. 49; Stansbury, North Carolina 
Evidence, 2d Ed., § 24. 

[3, 71 The general rule is that a witness, offered to prove the 
character of another person, may not testify as to his personal 
opinion concerning the character of such other person but is 
limited to testimony concerning the reputation of such person 
in the community. Edwards v. P?-ice, 162 N.C. 243, 78 S.E. 145 ; 
Stansbury, North Carolina Evidence, 2d Ed., 110. A witness 
who testifies that he does not know the general reputation of 
the person in question may not properly testify as to the charac- 
ter of such person. State v. Ellis, 243 N.C. 142, 90 S.E. 2d 225; 
State v. Coley, 114 N.C. 879, 19 S.E. 705. Measured by these 
standards, the testimony of Mrs. Barefoot concerning the char- 
acter of the defendant was incompetent and the motion of the 
defendant to strike her answer, "With us it is bad," should 
have been allowed. 

[4] I t  is also the rule that a witness called to prove the charac- 
ter of another person may not, on direct examination, be 
questioned with reference to specific acts of such persons as  
indicative of his character. Tillotson v. Curmh, 176 N.C. 479, 97 
S.E. 395; Nixon v. McKinney, 105 N.C. 23, 11 S.E. 154; Stans- 
bury, North Carolina Evidence, 2d Ed., 111. Thus, nothing 
else appearing, it would not have been competent for the plain- 
tiff, on the direct examination of his witness, Mr. Barefoot, to 
introduce evidence that the defendant, on an entirely different 
occasion than the one here in controversy, had broken a contract 
with Mr. Barefoot concerning a sale of potatoes. 

[5, 61 The difficulty with the defendant's contention on this 
appeal concerning the testimony of this witness is that the 
plaintiff did not do that, though his questions to this witness, 
to which the court sustained objections, were aimed in that 
direction. It was the defendant, on cross-examination, who drew 
from Mr. Barefoot the testimony concerning the transaction 
between him and the defendant. He is not entitled to a new 
trial by reason of testimony which he, himself, elicited on cross- 
examination. Justice v. Justice, 25 N.C. 58. By his question as to 
the basis for the witness' evaluation of the defendant's charac- 
ter, he opened the door to the question propounded by the plain- 
tiff on re-direct examination. Thus, there was no error in 
admitting the exceedingly damaging testimony brought forth 
thereby. 
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[7] The defendant is not entitled to a new trial by reason of 
the testimony of Mr. Barefoot. That testimony being properly 
before the jury, the error above noted in permitting Mrs. Bare- 
foot to testify, "With us i t  [the defendant's character] is bad," 
fades into the realm of harmless error and does not justify the 
granting of a new trial. "Verdicts and judgments are not to be 
set aside for mere error and no more. To accomplish this result 
it must be made to appear not only that the ruling complained 
of is erroneous, but also that it is material and prejudicial, and 
that a different result likely would have ensued, with the burden 
being on the appellant to show this." Perkins v. Langdon, 237 
N.C. 159, 178, 74 S.E. 2d 634. We find no basis for the belief 
that had Mrs. Barefoot's testimony been stricken, as i t  should 
have been, the verdict would have been different, Mr. Barefoot's 
testimony remaining, properly, in the record. 

[8] There was no error in the failure of the trial court to 
submit an issue as to whether the plaintiff "entered into a con- 
tract with the defendant as alleged in the complaint" or in the 
instruction to the jury that the defendant admitted the contract. 
Paragraph 2 of the complaint alleged the making of the con- 
tract and the terms thereof as contended by the plaintiff. 
Paragraph 2 of the answer states, "Paragraph Two is not 
denied." The further answer does not allege a different con- 
tract. Rule 8(d)  of the Rules of Civil Procedure provides, 
"Averments in a pleading to which a responsive pleading is 
required, other than those as to the amount of damage, are 
admitted when not denied in the responsive pleading." 

The issues to be submitted to the jury are those raised by 
the pleadings and supported by the evidence. Wheeler v. 
Wheeler, 239 N.C. 646, 80 S.E. 2d 755. In Faimont  School v. 
Bevis, 210 N.C. 50, 185 S.E. 463, this Court said: "The defend- 
ant in her answer admitted the contract sued on by the plain- 
tiff, as alleged in the complaint. No issue was raised by the 
pleadings with respect to the contract. For that reason, i t  was 
error for the court to submit to the jury, over the objection 
of the plaintiff, the first issue [Was there a contract entered 
into between the plaintiff and the defendant, as alleged in the 
complaint?], and to charge the jury that the defendant con- 
tended that they should answer the issue 'NO.' " 

Furthermore, Rule 49(c) of the Rules of Civil Procedure 
provides : 
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"(c) Waiver of jury trial on issue.-If, in  submitting 
the issues to the jury, the judge omits any issue of fact 
raised  by t h e  p leadings  o r  by  t h e  evidence,  each party 
waives his right to a trial by jury of the issue so omitted 
unless before the jury retires he demands its submission 
to  the jury. As to an  issue omitted without such demand the 
judge may make a finding; or, if he fails to do so, he shall 
be deemed to have made a finding in accord with the 
judgment entered." (Emphasis added.) 

Neither the record on appeal, nor the transcript supplied 
in supplement thereof, discloses any demand by the defendant 
for the submission of an  issue as to whether a contract as 
alleged in the complaint was made by the parties. 

No error. 

PERFORMANCE MOTORS, INC. v. ALVA J A N E  RIGGS ALLEN 

No. 84 

(Filed 28 January 1972) 

1. Uniform Commercial Code 8 13- par01 evidence of additional consistent 
terms of sale 

Security agreement in  which the buyer of a mobile home acknowl- 
edged delivery of the  mobile home "in good condition and repair" was 
not intended a s  a "complete and exclusive statement of the  terms of 
the agreement" within the  meaning of G.S. 25-2-202 (b) , where the 
evidence of both parties showed t h a t  the  mobile home was to  be 
delivered and set up on defendant's lot and where the security agree- 
ment was signed by the buyer before the mobile home was  delivered 
and installed, and the buyer's testimony with respect to  the  defective 
condition of the mobile home a f te r  i t  was installed was competent 
a s  evidence of additional consistent terms of the sale. 

2. Sales 8 10; Uniform Commercial Code $ 22- seller's action to  recover 
purchase price - prima facie case 

I n  this action to recover the  balance allegedly due on a secured 
promissory note executed by defendant incident to  the purchase of 
a mobile home, plaintiff's allegation of the  sale and delivery of the 
mobile home a t  the agreed price, and defendant's admission t h a t  she 
purchased the mobile home, executed the  note and security payment, 
and refused to pay a portion of the  purchase price agreed upon, makes 
out a prima facie case entitling plaintiff to go to the  jury and, nothing 
else appearing, to  recover the balance due on the note. 
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3. Sales 9 5; Uniform Commercial Code Q 15- express warranty- "puff- 
ing of wares" 

Seller's statement t h a t  a mobile home "was supposed t o  last  a 
lifetime and be in  perfect condition" is  merely a n  expression of opin- 
ion in  "the puffing of his wares" and does not create a n  express war- 
ranty. G.S. 25-2-313 (2) .  

4. Sales § 6; Uniform Commercial Code 9 15- implied warranty of fitness 
The sale of a mobile home carried with i t  a n  implied war ran ty  

t h a t  the mobile home was  f i t  fo r  the  purpose for  which i t  is  ordinarily 
used, i.e., residential purposes, where the  seller is  a merchant with 
respect to  the  sale of mobile homes, and the security agreement 
executed by the buyer incident to  the sale contains no language, a s  
permitted by G.S. 25-2-316, excluding or  modifying the implied war- 
ran ty  of merchantability. 

5. Sales 3 6; Uniform Commercial Code $5 15, 19- implied warranty- 
inspection by buyer 

While there is  no implied war ran ty  when the  buyer, before enter- 
ing the contract, examines the  goods a s  fully a s  he  desires and has 
knowledge equal to  t h a t  of the seller, the buyer's inspection of a 
mobile home a t  the  seller's place of business did not destroy the  
implied war ran ty  of fitness imposed by law upon the  sale where 
the  contract of sale imposed on the seller the obligation to deliver the  
mobile home and "block i t  up" on the buyer's lot, since until  t h a t  
was completed the  fitness of the mobile home f o r  use a s  a home could 
not be ascertained by the buyer's examination and inspection. G.S. 
25-2-316(3) (b) .  

6. Uniform Commercial Code 8 19- inspection af ter  delivery 
Unless otherwise agreed, when the seller is required to  send the  

goods to  the  buyer, the inspection may be a f te r  their arrival, and the  
buyer is  entitled to  a reasonable time a f te r  the goods arrive a t  their 
final destination to inspect and reject them if they do not comply 
with the contract. G.S. 25-2-513 (1). 

7. Uniform Commercial Code 8 19- making of down payment - right t o  
inspect 

The buyer's down payment on a mobile home would not impair 
his r ight  to  inspect following delivery. G.S. 25-2-512 (2) .  

8. Uniform Commercial Code 8 20- acceptance of goods 
Under the Uniform Commercial Code, acceptance of goods is  ordi- 

narily signified by language or  conduct of the  buyer tha t  he will 
take the goods, but  this does not necessarily indicate t h a t  the  goods 
conform t o  the contract, G.S. 25-2-606(1) ( a )  ; acceptance may also 
occur by failure of the buyer to  make a n  effective rejection a f te r  
a reasonable opportunity to  inspect. G.S. 25-2-606 (1) (b) . 

9. Uniform Commercial Code 9 20- acceptance of goods - knowledge of 
nonconformity - revocation of acceptance 

Acceptance precludes rejection of the goods accepted and, if made 
with knowledge of a nonconformity, cannot be revoked because of i t  
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unless the acceptance was on the reasonable assumption t h a t  the non- 
conformity would be seasonably cured. G.S. 25-2-607 (2) .  

10. Uniform Commercial Code § 20- revocation of acceptance 

The buyer may revoke his acceptance if (1) the  acceptance was  
on the reasonable assumption t h a t  the nonconformity would be sea- 
sonably cured, and (2 )  t h e  nonconformity substantially impairs the  
value of the goods. G.S. 25-2-60'? (2)  ; G.S. 25-2-608 ( 1 ) .  

11. Uniform Commercial Code 5 20- revocation of acceptance 

Revocation of acceptance must be made within a reasonable time 
a f te r  the  buyer discovers, o r  should have discovered, the  ground f o r  
it ,  and is  not effective until  the buyer notifies the  seller of it. G.S. 
25-2-608 (2) .  

12. Uniform Commercial Code 5 21- revocation of acceptance - breach of 
implied warranty -election of remedies 

A buyer who properly revokes his acceptance is  not required t o  
elect between revocation of acceptance and recovery of damages f o r  
breach of implied warranty of fitness, both remedies being available 
to  him. G.S. 25-2-608. 

13. Uniform Commercial Code 9 21- rejection of goods - revocation of 
acceptance - implied warranty of fitness - measure of damages 

If  the buyer of a defective mobile home (1)  made a n  effective 
rejection of the  mobile home o r  (2 )  justifiably revoked her acceptance 
of it, she may recover so much of the price as  has  been paid plus any  
incidental and consequential damages she is able to  prove, G.S. 
25-2-711(1); if the buyer accepted the mobile home and did not 
revoke such acceptance, she is  obligated to  pay the balance due on 
the contract price and is limited on her counterclaim to recovery of 
damages for  breach of implied warranty of fitness. 

14. Uniform Commercial Code 5 21- breach of implied warranty of fitness 
-measure of damages 

The measure of damages for  breach of implied war ran ty  of fit- 
ness is  the  difference a t  the time and place of acceptance between the 
value of the  goods accepted and the value they would have had if they 
had been a s  warranted, unless circumstances show damages of a 
different amount, plus incidental damages and such consequential 
damages a s  were within the contemplation of the parties. G.S. 
25-2-714 (2)  ; G.S. 25-2-715. 

15. Uniform Commercial Code 20- rejection of goods - insufficiency of 
evidence 

Defendant's evidence was insufficient to  support a finding t h a t  
she rejected a mobile home where i t  showed that,  a f te r  telling plain- 
tiff's agent  when the  mobile home was installed t h a t  "this i s  not 
right and I do not want  it," defendant moved into the mobile home 
and made three monthly payments under the terms of the contract. 
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16. Uniform Commercial Code 8 20- revocation of acceptance- sufficien- 
cy of evidence 

Defendant's evidence was sufficient to permit a jury finding that  
she initially accepted a mobile home on the reasonable assumption 
that  plaintiff would correct the nonconforming defects, and that  be- 
cause of plaintiff's failure to do so, defendant revoked her acceptance 
by continually complaining to plaintiff of the defects from September 
to December and thereafter ceasing to make payments under the 
contract. 

ON cert,iorari to the Court of Appeals to review its decision 
(11 N.C. App. 381, 181 S.E. 2d 134) vacating judgment of 
Parker, J., October 1970 Session of JONES Superior Court, and 
awarding plaintiff a new trial. 

Plaintiff instituted this action on 5 May 1969 to recover 
the balance allegedly due on a promissory note executed by 
defendant incident to the purchase of a mobile home and se- 
cured by a security interest (conditional sales agreement) in 
the mobile home. 

Plaintiff alleges defendant executed a promissory note for 
$10,097.64 payable to plaintiff in eighty-four monthly install- 
ments of $120.21 and signed an agreement granting plaintiff a 
security interest in the mobile home in the amount of the note; 
that after making two monthly payments defendant defaulted 
and, notwithstanding demand, has failed, neglected and re- 
fused to make further payments; that plaintiff rightfully re- 
possessed the mobile home by claim and delivery proceedings 
and resold i t  a t  public auction for $9,115 which was duly 
credited on the note after deduction of necessary expenses inci- 
dent to the repossession and sale; and that plaintiff is entitled 
to recover the deficiency which the parties stipulated could not 
exceed $855. 

Defendant answered admitting execution of the note and 
conditional sales agreement but denying all other material al- 
legations of the complaint. Further answering by way of coun- 
terclaim, defendant alleges that, prior to the execution of the 
note and conditional sales agreement, plaintiff, through its 
agents, expressly warranted and represented that said mobile 
home was of sound construction, free from all defects of work- 
manship and material, and would remain in first-class condition 
for a period of many years after its purchase, and further 
represented that plaintiff "would properly install and set up 
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said mobile home on the lot designated by the defendant and 
would properly wire the same and connect the same to proper 
commercial outlets and would connect the septic tank by pipe 
leading from said mobile home"; that all such warranties and 
representations by plaintiff were false when made, known by 
plaintiff to be false, made with intent to deceive defendant and 
to induce her to purchase the mobile home, and in fact did 
deceive defendant; that in reliance upon them she purchased the 
mobile home and executed the note and conditional sales agree- 
ment. 

Defendant further alleged in her counterclaim that plain- 
tiff delivered said mobile home to defendant on a designated lot 
in Maysville, North Carolina; that plaintiff did not properly 
wire and connect said mobile home to commercial outlets, did 
not furnish the pipe and connect the same to the septic tank as 
a result of which plaintiff spent $75 to have the house wired 
and connected and $78.60 in connecting said home to the septic 
tank. She further alleged that the said mobile home was not 
well made, not free from defects in workmanship and material, 
and was installed incorrectly on its foundation so that i t  was 
never level; that the ceilings sagged throughout the home, the 
carpeting had been cut, the front door was installed out of line 
and refused to close properly, sofa springs were broken, plastic 
counter tops were chipped, cabinet doors and shelves did not 
function correctly, walls throughout the home became warped, 
bowed and loose, toilet tanks and seats were broken, door fac- 
ings throughout the trailer became loose, vinyl floors were cut, 
scarred and installed without a proper subfloor, all heating vents 
protruded from their proper location, and the heating unit did 
not operate properly. 

Defendant further alleged that, relying on plaintiff's ex- 
press and implied warranties, she made a down payment of 
$4,000 on the mobile home and three monthly payments of 
$120.21 each which, when added to her expenditures for wiring 
and septic tank connection, total $4,514.23; that by reason of 
the enumerated defects the mobile home was completely unfit 
and unserviceable for use as a home; that defendant repeatedly 
notified plaintiff of the defects and was reassured that said 
defects would be repaired but such repairs were never made; 
that defendant elected before the commencement of this action, 
and now elects, to rescind said contract on account of plaintiff's 
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breach of warranties, both express and implied; that defendant 
is entitled to recover of plaintiff $4,360.63 paid on the purchase 
price plus $153.60 for the wiring and septic tank connection, a 
total of $4,514.23, with interest from 21 December 1968. 

The parties stipulated that if defendant owed plaintiff any- 
thing she would not owe more than $855 and that if defend- 
ant is entitled to recover anything she would not be entitled to 
recover more than $4,514.23. 

Defendant's testimony tends to show the defective condi- 
tions alleged in her counterclaim. After cataloging the defects 
set out in her counterclaim, she testified that the mobile home 
had never been leveled; that you could see the ground through 
the floor; that "when they were putting it up, I told those men, 
'Now this is not right and I do not want it' "; that after the 
mobile home was installed in such fashion, she complained to the 
plaintiff's president continually "from September to the last of 
December when he hung up on me and said Happy New Year"; 
that she ceased making monthly payments by reason of plain- 
tiff's failure to make the necessary repairs to place the trailer 
in a usable condition; that she lived in the mobile home from 
September to May when plaintiff repossessed i t  by claim and 
delivery. 

Julian T. Peel, President of Performance Motors, Inc., 
testified that defendant selected the mobile home she wished 
to buy, inspected it, and chose i t  in preference to others which 
were available; that "we did not imply any warranty other 
than the home would be as she saw it a t  that time" ; that plain- 
tiff only agreed to sell i t  to her "and block it up on her lot. If 
she had placed i t  in a mobile home park we would have hooked 
up the power and the water, but since she was putting i t  on 
a lot which had no facilities we could not do that as our people 
are not licensed electricians or plumbers." 

Mr. Peel further testified that he inspected the home at 
defendant's request "to see what she was complaining about"; 
that the only thing he saw "worth noting" was a buckled panel 
in the hallway "which is just a sheet of four by eight plywood 
that had bowed off the wall"; that he agreed to repair i t  but 
defendant insisted on many other things being done a t  the same 
time and said she couldn't be bothered by men coming and going 
repairing defects one a t  a time; that she promised to send a 
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list of all alleged defects but never did so; that the mobile home 
in question had over twelve hundred square feet of floor space 
and the cash sale price was $10,000 ; that the contract signed by 
the parties contained the entire agreement--" [n] o warranty 
was implied otherwise. We set i t  up on her lot as she saw i t  
sitting on our sales lot. We did not agree to keep i t  up for her 
or maintain it. Just like any other home, the person living 
there has to keep i t  up." 

Plaintiff requested the following special instructions to 
the jury : 

"Ordinarily, the measure of damages for breach of 
warranty in the sale of personal property is the difference 
between the market value of the goods a t  the time and 
place of delivery, as delivered, and such value if the goods 
had complied with the warranty. Special damages may be 
recovered provided they were within the contemplation 
of the parties a t  the time the contract was executed and 
are properly pleaded. Where the purchaser does not allege 
the reasonable value of the chattel as warranted and its 
reasonable value as delivered, the damages are restricted 
to special damages pleaded and proved." 
The trial judge refused to give the instruction requested, 

"except as incorporated in  the charge," and charged the jury 
as follows: "Now, the court instructs you that the measure of 
damages on this issue, if you come to consider this issue, is as 
follows: Ordinarily the measure of damage to the contract is 
the amount of loss which a party t o  a contract would naturally 
and probably suffer from its nonperformance and which would 
in the minds of the parties a t  the time of its making reasonably 
and proximately flow from the breach of the contract. . . . 9 ,  

Again, later in the charge, the court stated: "Now the court 
instructs you that the measure of damage there is the amount 
which . . . the defendant, would naturally and probably suffer 
by reason of the non-performance of the contract and which 
would reasonably and proximately flow from the breach of the 
contract, that being the measure of damage. . . . 9 ,  

Issues were submitted to and answered by the jury as fol- 
lows : 

"1. What amount, if any, is the defendant indebted to the 
plaintiff? 
Answer : None. 
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2. Did the plaintiff breach the warranty as alleged in the 
answer ? 

Answer: Yes. 

3. If so, what amount, if any, is the plaintiff indebted to 
the defendant ? 

Answer : $4,000.00 plus interest." 

From judgment based on the verdict plaintiff appealed. 
The Court of Appeals awarded a new trial for failure and 
refusal of the trial judge to give the special instruction as 
requested by plaintiff and for charging the jury on the issue 
of damages as above set out. We allowed certiorari to review 
that decision. 

Donald  P. B r o c k ,  A t t o r n e y  f o r  de fendan t  appellant.  

Darri.s W. Koonce,  A t t o r n e y  for p la in t i f f  appellee. 

HUSKINS, Justice. 

[I] The security agreement signed by defendant contains the 
following language as part of the "provisions" printed on the 
reverse side of the instrument itself: "Buyer further warrants 
and covenants that:  1. The Buyer admits, upon examination, 
that the Collateral is as represented by Seller and acknowledges 
acceptance and delivery thereof in good condition and repair." 
Plaintiff contends the security agreement was intended by the 
parties as a final expression of their agreement and that the 
quoted language constitutes a waiver by defendant of all war- 
ranties and renders incompetent her testimony with respect to 
the defective condition of the mobile home after i t  was installed 
on defendant's lot. Admission of her testimony is assigned as  
error. 

Plaintiff's position on this point is unsound. Obviously, the 
security agreement was signed by defendant a t  plaintiff's place 
of business b e f w e  the mobile home was delivered and installed. 
In  light of that fact, the buyer at that time could not acknowl- 
edge "delivery thereof in good condition and repair." As a part 
of the contract of sale, plaintiff agreed to deliver the mobile 
home "and block it up on her lot." Until that was done plain- 
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tiff's obligations under the contract remained unfulfilled. De- 
fendant's testimony was competent, not to contradict the terms 
of a written contract, but as evidence of additional consistent 
terms of the sale. "Terms with respect to which the confirma- 
tory memoranda of the parties agree or which are otherwise 
set forth in a writing intended by the parties as a final expres- 
sion of their agreement with respect to such terms as are in- 
cluded therein may not be contradicted by evidence of any 
prior agreement or of a contemporaneous oral agreement but 
may be explained or supplemented . . . (b) by evidence of con- 
sistent additional terms unless the court finds the writing to 
have been intended also as  a complete and exclusive statement 
of the terms of the agreement." G.S. 25-2-202. Here, the evi- 
dence of both parties shows that the mobile home was to be 
delivered and set up on defendant's lot. Hence the security agree- 
ment was not intended "as a complete and exclusive statement 
of the terms of the agreement." This assignment is overruled. 

[2] Plaintiff's allegation of the sale and delivery of the mobile 
home a t  the agreed price, and defendant's admission that she 
purchased the goods, executed the note and security agreement, 
and refused to pay a portion of the purchase price agreed upon, 
makes out a prima facie case entitling plaintiff to go to the 
jury and, nothing else appearing, to recover the balance due 
on the note. Joyce v. Sell, 233 N.C. 585, 64 S.E. 2d 837 (1951). 
"The obligation of the seller is to transfer and deliver and that 
of the buyer is to accept and pay in accordance with the con- 
tract." G.S. 25-2-301. 

Here, to negate her obligation to pay the balance due on 
the note, defendant alleges (1) fraudulent representations in- 
ducing the purchase, (2) breach of express warranty, (3) 
breach of implied warranty of fitness, and (4) rescission of 
the contract due to plaintiff's breach of the warranties. We 
now examine her degree of success in proving these allegations. 

131 There is no evidence of fraud, and the evidence is insuffi- 
cient to show an express warranty by the seller. The only evi- 
dence in this respect is defendant's testimony that "the trailer 
was supposed to last a lifetime and be in perfect condition." A 
seller's language to that effect, if used in negotiating a sale, is 
ordinarily regarded as an expression of opinion in "the puffing 
of his wares," and does not create an express warranty. G.S. 
25-2-313(2) ; Hollenbeck v. Fasteners Co., 267 N.C. 401, 148 
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S.E. 2d 287 (1966). Our prior decisions are in accord with the 
current provisions of the Uniform Commercial Code with re- 
spect to the creation of express warranties. G.S. 25-2-313; 
Wrenn v. Morgan, 148 N.C. 101, 61 S.E. 641 (1908) ; Swift & 
Co. v. Aydlett, 192 N.C. 330, 135 S.E. 141 (1926) ; Potter v. 
Supply Co., 230 N.C. 1, 51 S.E. 2d 908 (1949). 

141 The ordinary purpose for which a mobile home is used is 
residential. Here, the mobile home was sold and purchased for 
that purpose. "Unless excluded or modified ( 5  25-2-316), a 
warranty that the goods shall be merchantable is implied in  a 
contract for their sale if the seller is a merchant with respect 
to goods of that kind. . . . (2) Goods to be merchantable must 
be a t  least such as . . . (c) are fi t  for the ordinary purposes for 
which such goods are used. . . . " G.S. 25-2-314(1), (2). Plain- 
tiff is a merchant with respect to the sale of mobile homes, and 
the security agreement executed by defendant contains no lan- 
guage, as permitted by G.S. 25-2-316, excluding or modifying 
the implied warranty of merchantability. Hence, the sale under 
discussion carried with i t  an implied warranty that the mobile 
home was fit for the purpose for which such goods are ordinari- 
ly used, i.e., residential purposes. The Uniform Commercial 
Code in this respect accords with prior decisions of this Court 
on the subject. Aldridge Motors, Inc. u. Alexander, 217 N.C. 
750, 9 S.E. 2d 469 (1940) ; Swift & Co. v. Aydlett, supra; 
Swift & Co. v. Etheridge, 190 N.C. 162, 129 S.E. 453 (1925) ; 
Jewel~y Co. v. Stanfield, 183 N.C. 10, 110 S.E. 585 (1922) ; 
Ash,ford v. Shrader, 167 N.C. 45, 83 S.E. 29 (1914) ; Medicine 
Co. v. Davenport, 163 N.C. 294, 79 S.E. 602 (1913). 

15-71 While there is no implied warranty when the buyer, 
before entering into the contract, examines the goods as fully 
as he desires, G.S. 25-2-316 (3) (b) ,  and has knowledge equal to 
that of the seller, Driver v. Snow, 245 N.C. 223, 95 S.E. 2d 
519 (1956), this principle is not applicable to the facts here 
because the contract of sale imposed on the seller the obligation 
to deliver the mobile home and "block it up" on defendant's lot. 
Until that was properly done, fitness or unfitness for use as a 
home could not be ascertained by the buyer's examination and 
inspection of the goods on the seller's premises. Unless other- 
wise agreed, "[wlhen the seller is required . . . to send the 
goods to the buyer, the inspection may be after their arrival,'' 
G.S. 25-2-513 (1) ; and the buyer is entitled to a reasonable time 
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after the goods arrive a t  their destination in which to  inspect 
them and to reject them if they do not comply with the contract. 
Parker v. Fenwick, 138 N.C. 209, 50 S.E. 627 (1905). Moreover, 
defendant's down payment would not impair her right to in- 
spect following delivery. GS. 25-2-512 (2) .  Here, delivery was 
not accomplished until plaintiff "blocked i t  up" on defendant's 
lot. Plaintiff could have cured the defects which rendered the 
mobile home unfit for the use for which i t  was sold by repairing 
the defective product it delivered, G.S. 25-2-508, but i t  failed 
to do so. For these reasons plaintiff may not now contend that 
defendant's inspection of the mobile home a t  plaintiff's place 
of business destroyed the implied warranty of fitness imposed 
by law upon the sale. 

What remedies are available to defendant for breach of 
implied warranty of fitness? The answer to this question turns 
on whether defendant accepted the mobile home. This requires 
consideration of the Uniform Commercial Code's concept of 
rejection, acceptance, and revocation of acceptance. 

[8-121 Acceptance is ordinarily signified by language or con- 
duct of the buyer that he will take the goods, but this does not 
necessarily indicate that the goods conform to the contract. 
G.S. 25-2-606 (1) (a).  Acceptance may also occur by failure of 
the buyer "to make an effective rejection" after a reasonable 
opportunity to inspect. G.S. 25-2-606 (1) (b) . Effective rejection 
means (1) rejection within a reasonable time after delivery or 
tender and (2) seasonable notice to the seller. G.S. 25-2-602. 
Acceptance precludes rejection of the goods accepted and, if 
made with knowledge of a nonconformity, cannot be revoked 
because of i t  unless the acceptance was on the reasonable as- 
sumption that the nonconformity would be seasonably cured. 
G.S. 25-2-607 (2).  Thus, the buyer may revoke his acceptance if 
(1) "the acceptance was on the reasonable assumption that the 
nonconformity would be seasonably cured," G.S. 25-2-607 (2),  
and (2) the nonconformity substantially impairs the value of 
the goods. G.S. 25-2-608(1). Revocation of acceptance must be 
made within a reasonable time after the buyer discovers, or 
should have discovered, the ground for it, Hajoca Cory. v. 
Brooks, 249 N.C. 10, 105 S.E. 2d 123 (1958), and i t  is not 
effective until the buyer notifies the seller of it. G.S. 25-2- 
608(2). A buyer who so revokes his acceptance is no longer 
required to elect between revocation of acceptance on the one 
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hand and recovery of damages for breach of implied warranty 
of fitness on the other. Both remedies are now available to 
him. G.S. 25-2-608. 

The Uniform Commercial Code does not speak of rescission, 
as such. We need not now decide whether a buyer may still 
obtain a judicial rescission of the contract by virtue of pre- 
Code concepts of law or equity which have not been displaced 
and therefore continue under the Code as an "invalidating 
cause" supplementing the provisions of the Code within the 
meaning of G.S. 25-1-103. Assuming without deciding that 
rescission remains available to the buyer as a remedy by virtue 
of G.S. 25-1-103, defendant's allegation of "rescission" will be 
given effect here as an allegation of "revocation of acceptance" 
since that Code concept more nearly reflects the claims asserted 
by the defendant. 2 R. Anderson, Uniform Commercial Code, 
5 2-711 :19 a t  420 (2d Ed., 1971). See L a n ~ e r s  v. Whitney, 247 
Ore. 223, 428 P. 2d 398 (1967). 

[13,14] Applying the foregoing principles to the evidence in 
this case, if defendant (1) made an effective rejection of the 
mobile home, or (2) justifiably revoked her acceptance of it, 
she has a right to recover "so much of the price as has been 
paid" plus any incidental and consequential damages she i s  
able to prove. G.S. 25-2-711(1) ; G.S. 25-2-715. On the other 
hand, if defendant did not reject but accepted the mobile home, 
and there has been no revocation of acceptance, she is obligated 
to pay the balance due on the contract price, and she is limited 
on her counterclaim to recovery of damages for breach of im- 
plied warranty of fitness. The measure of damages in that event 
is "the difference a t  the time and place of acceptance between 
the value of the goods accepted and the value they would have 
had if they had been as warranted, unless circumstances show 
damages of a different amount," C.S. 25-2-714(2), plus inci- 
dental damages and such consequential damages as were within 
the contemplation of the parties. G.S. 25-2-715; Hendrix v. 
Motors, Inc., 241 N.C. 644, 86 S.E. 2d 448 (1955) ; Hawis  v. 
Canady, 236 N.C. 613, 73 S.E. 2d 559 (1952). 

[IS, 161 Here, defendant's evidence is insufficient to support 
a finding that she rejected the mobile home. She testified that 
when the mobile home was installed she told plaintiff's agent 
"now this is not right and I do not want it." While this statement 
could have been effective as a rightful rejection, G.S. 25-2- 
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601 (a), she did not pursue that remedy. Instead, her evidence 
tends to show she moved into the mobile home, all the while 
complaining of numerous defects-some of which plaintiff at- 
tempted but failed to correct-and made three monthly pay- 
ments under the terms of the contract. She complained of the 
defects "continually from September to the last of December 
[I9681 when he [plaintiff] hung up on me and said Happy 
New Year." Thereafter defendant made no further payments, 
and plaintiff made no further attempt to correct the defects or 
to collect the monthly payments until May 1969 when the 
mobile home was repossessed and sold a t  public auction for 
$9115. This evidence, considered in the light most favorable to 
defendant, would permit a jury to find that she initially ac- 
cepted the mobile home on the reasonable assumption that plain- 
tiff would correct the nonconforming defects and subsequently 
revoked her acceptance by reason of plaintiff's failure to do so. 
Constant complaints from September to December with cessa- 
tion of payment would seem to constitute sufficient notice of 
revocation of acceptance. "Any conduct clearly manifesting a 
desire of the buyer to get his money back is a sufficient notice 
to revoke." 2 R. Anderson, Uniform Commercial Code, 2- 
608 :16 a t  245 (2d Ed., 1971). Furthermore, "[a] tender of the 
goods by the buyer to the seller is not an essential element of 
a revocation of acceptance. All that is required by the Code is 
a notification of revocation." Ibid., 8 2-608 :18 a t  246. 

Since there must be a new trial, we have made no attempt 
to consider seriatim plaintiff's several assignments of error. 
With respect to the court's charge as given on the measure of 
damages, and plaintiff's request for special instructions on the 
issue of damages which the court declined to give, i t  suffices to 
say that both are incomplete and inadequate and neither should 
have been given. At the next trial issues should be submitted to 
determine, among other things : (1) whether defendant accepted 
the goods ; (2) whether plaintiff breached the implied warranty 
of fitness; (3) whether defendant justifiably revoked her ac- 
ceptance; (4) the amount, if any, plaintiff is entitled to recover 
of defendant on the purchase price; and (5) the amount of 
damages, if any, defendant is entitled to recover of plaintiff. 
We have already stated the correct measure of damages upon 
the permissible alternative findings. 
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The parties may be permitted to amend their pleadings, if 
they so desire, to conform to the evidence. G.S. 1A-1, Rule 15, 
Rules of Civil Procedure. 

The decision of the Court of Appeals awarding a new trial 
is modified to conform to this opinion and, as modified, af- 
firmed. 

Modified and affirmed. 

STATE OF NORTH CAROLINA v. JAMES LEWIS COLE 

No. 126 

(Filed 28 January 1972) 

1. Homicide 3 21- first degree murder -sufficiency of evidence 
The State's evidence was sufficient to be submitted to  the jury 

as to defendant's guilt of f irst  degree murder or lesser included 
offenses where i t  tended to show that defendant provoked an  alterca- 
tion with decedent's two sisters in a club near the grocery store where 
decedent worked, that  decedent went to the club, exchanged angry 
words with defendant, and returned to the grocery store, that  de- 
fendant later entered the grocery store and swung a t  decedent with an  
open knife, and that  defendant acquired possession of decedent's pistol 
in a scuffle with decedent and fatally shot him. 

2. Homicide 9 26- erroneous definition of second degree murder -cor- 
rection by court 

The trial court's erroneous instruction that second degree mur- 
der is the unlawful killing of a human being "without malice and 
without premeditation and deliberation" was rendered harmless when 
the court immediately followed the erroneous instruction with the 
statement that malice is a necessary element of second degree murder 
and a t  the conclusion of the charge again called the jury's attention to 
the corrected definition of second degree murder. 

3. Homicide 3 28- instructions on self-defense 
In this homicide prosecution, the trial court's instructions were 

sufficient to give defendant the benefit of his claim of self-defense. 

APPEAL by defendant from Clark, J., "Second May, 1971 
Regular Criminal Session of WAKE County Superior Court." 

In  this criminal prosecution the defendant, by grand jury 
indictment, was charged with the first degree murder of Alex 
Gray Bryant. The killing occurred in Wake County on January 
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23, 1971. Upon arraignment, the defendant, through privately 
employed counsel, moved to quash the indictment. When the mo- 
tion was overruled, the defendant entered a plea of not guilty. 
A jury of twelve and one alternate was selected and passed with- 
out objection. 

The State's evidence is here summarized except when quot- 
ed. On and prior to January 23, 1971, the deceased, Alex Gray 
Bryant, was employed in the Price Is Right Grocery Store a t  
the corner of Fayetteville and Walnut Streets in Raleigh. Entry 
into the store was from Fayetteville Street. In the same build- 
ing, but with the entrance on Walnut Street, was located the 
Torch Club which is described in the evidence as " . . . (A) place 
where people dance and drink beer." 

A few minutes before nine o'clock on the evening of Janu- 
ary 23, 1971, Rozelle Bryant and Mozelle Bryant, sisters of the 
deceased, entered the Torch Club and sat down at a table. The 
defendant, who had been drinking throughout the afternoon, 
stopped a t  the table and provoked a difficulty with Rozelle 
Bryant. Rozelle accused him of drinking and he said, "You 
damn right." A witness said he saw, " . . . Rozelle hit Cole over 
the head with a chair. She hit him because he was going after 
her." 

Further evidence disclosed that the deceased, Alex Gray 
Bryant, came from the grocery store to the Torch Club wearing 
his apron. He and the defendant engaged in a somewhat angry 
discussion about the trouble between the defendant and the 
Bryant sisters. However, the deceased returned to the grocery 
store where Cole appeared shortly thereafter. Charles Dolby 
testified: "The next thing I knew, James Cole came in with a 
knife and said, 'Don't nobody f . . . over Cole.' At that time he 
went into Alex Bryant with a knife. I saw him swing and 
Bryant went down. I heard a gun go off and Bryant slumped 
over. . . . After the shot was fired and Alex Bryant fell, Cole 
went on up the street . . . a t  which time I heard some more 
shots." 

Dr. Edwards, a pathologist, testified he performed a post- 
mortem on the deceased. He found two small lacerations in the 
chest, small abrasions on the left arm, and a gunshot wound 
in the right posterior neck area. Dr. Edwards gave as his 
opinion that death resulted from the gunshot wound. Dr. Ed- 



400 IN THE SUPREME COURT [280 

State v. Cole 

wards removed a 25 caliber bullet from the body. Ballistics 
tests disclosed the bullet removed from the body of the deceased 
had been fired from the pistol taken from the defendant a t  the 
time of his arrest. 

At the close of the State's evidence the defendant moved 
to dismiss all charges embraced within the indictment. The 
court denied the motion. The defendant excepted. 

The defendant testified he was on weekend leave from 
Wake Advancement Training Center. On January 23, 1971, he 
had been drinking prior to his difficulty with the Bryant girls 
a t  the Torch Club. During the difficulty he knocked one of the 
girls down because she hit him with a chair. He testified the 
deceased appeared a t  the Club and pointed a pistol at him. 
However, the difficulty did not extend beyond words. The de- 
ceased went back to work. Later the defendant went to the 
grocery store, according to his statement, to secure a Band-Aid 
for his injury. After the defendant entered the grocery store, 
the dispute with the deceased was renewed. Here is the defend- 
ant's version as taken from the record of his testimony. 

"He was still arguing with me and I said 'Well, if you 
want to do me a job, now is the time.' 

I swung all the way around with my knife in my 
hand. . . . (H)e  started fumbling and came out with a 
gun. I grabbed his wrist and we started struggling. I don't 
know whether I was stabbing or not. . . . He was trying 
to cock the gun with his left hand . . . . As soon as he 
got i t  cocked, he took his left hand and pushed i t  down in 
my face. When he did I pushed up and the gun went off. 

I picked the gun up out of Alex's hand after he was 
shot and left . . . . 9 9 

On cross-examination, defendant admitted he had been 
sentenced for various assaults, including assault with intent to 
kill a police officer. One of his witnesses testified the deceased 
kept a pistol in a holster under his apron while he was a t  
work. Another witness for the defendant gave testimony tend- 
ing in part  to corroborate the defendant with respect to the 
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scuffle over the pistol a t  the time the fatal shot was fired. 
The witness was a friend of the defendant and was on leave 
from a different prison camp where he was serving a sentence 
for possession of heroin. Another witness said he had seen the 
pistol, or one similar, in possession of the deceased. Another 
witness testified the deceased carried a pistol a t  night. 

At the close of all the evidence the defendant renewed his 
motion that all charges embraced within the bill of indictment 
be dismissed. The motion was again overruled. 

At the conclusion of the arguments and the court's charge 
the thirteenth juror was excused. The jury consisting of twelve, 
after deliberating, agreed upon and returned into court a verdict 
finding the defendant guilty of murder in the second degree. 
From the sentence of imprisonment for not less than twenty 
nor more than thirty years, he appealed. 

Robert Morgan, Attorney General, by Henry T. Rosser, 
Assistant Attorney General, for the State. 

Sanford, Cannon, Adams & McCullough by John H. Parker 
for defendant appellant. 

HIGGINS, Justice. 

By brief, the defendant presents four questions for review: 
I. Did the trial court err in its instructions on second degree 
murder and appellant's defenses? 11. Did the trial court err in 
denying the defendant's motion for judgment of nonsuit? 
111. Did the trial court err in denying the defendant's motion 
for a new trial? IV. Did the trial court err in signing and en- 
tering the judgment as set out in the record? Obviously Ques- 
tions I11 and IV are formal. Answers to them depend upon the 
answers to Questions I and 11. 

In logical sequence the first question is the sufficiency of 
the evidence to go to the jury on the charge of murder in the 
first degree, or on any of the lesser included offenses. On the 
question of sufficiency, the evidence must be viewed in the light 
most favorable to the State. Any inconsistencies or contradic- 
tions must be resolved in favor of the State. State v. Robbins, 
275 N.C. 537, 169 S.E. 2d 858; State v. Bogan, 266 N.C. 99, 145 
S.E. 2d 374 ; State v. Thompson, 256 N.C. 593, 124 S.E. 2d 728 ; 
State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431. 
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The evidence disclosed the defendant first picked a fight 
with Mozelle and Rozelle Bryant who were sitting a t  a table in 
the Torch Club. He first assaulted one of the girls. The other 
hit him with a chair. During the commotion which followed, 
Alex Bryant appeared a t  the Club wearing his work apron. The 
evidence is silent, but i t  appears probable someone notified him 
of the difficulty involving his sisters. Angry words but no blows 
were exchanged between Cole and Bryant. The latter returned to 
his work. 

Within a few minutes the defendant appeared a t  the grocery 
store. On entering, he made a vulgar announcement not repeated 
here. The State contends the defendant entered the grocery 
store for a further confrontation. The defendant contended he 
entered the store in search of a Band-Aid to stop the bleeding 
from his head wound which was inflicted by Rozelle's chair. 
He admitted, however, he opened and concealed his knife before 
entering the store. The defendant further contended he and the 
deceased were scuffling over the deceased's pistol a t  the time it 
was discharged. 

[I] The defendant's contentions are contradicted by the evi- 
dence and by his conduct. The opening and concealing of his 
knife and the vulgar announcement were consistent with a 
search for trouble rather than a search for a Band-Aid. The 
entry of the bullet from the rear of the neck would be a diffi- 
cult and unusual result from a scuffle over the pistol while the 
parties were facing each other. The fact the pistol was in the 
defendant's possession when he left the scene, indicates that 
perhaps he acquired possession in the scuffle and then fired 
the fatal shot. At all events, the evidence was sufficient to go 
to the jury on the charge of murder and the lesser included 
offenses. The motion to dismiss was properly overruled. State 
v. Perry, 276 N.C. 339, 172 S.E. 2d 541; State v. Jennings, 276 
N.C. 157, 171 S.E. 2d 447; State 21. Meadows, 272 N.C. 327, 
158 S.E. 2d 638; State v. Foust, 258 N.C. 453, 128 S.E. 2d 889. 

[2] The first objection to the charge involves the following: 
"Second degree murder is the unlawful killing of a human 
being without (emphasis added) malice and without premedita- 
tion and deliberation." Malice is a necessary element of mur- 
der in the second degree. If unexplained, this error in the charge 
would require a new trial since the jury found murder in the 
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second degree. However, the court immediately followed the 
erroneous instruction with the statement malice is a necessary 
element of murder in the second degree. At the conclusion of 
the charge, the court gave this additional instruction: 

"I did make one mistake a t  the beginning which I cor- 
rected but I want to call that to your attention so there 
won't be any question about it. I believe, i t  was when I 
first began to state to you what second degree murder 
was. I again repeat . . . that second degree murder is the 
unlawful killing of a human being with malice but without 
premeditation and deliberation; and that manslaughter is 
the unlawful killing of a human being without malice and 
without premeditation and deliberation." 

The corrected instruction was sufficient to remove all harm- 
ful effect of the first definition of murder in the second degree. 
The erroneous definition was a slip of the tongue (lapsus 
linguae) and amply corrected, removing any harmful effect. 
State v. Sanders, 280 N.C. 81, 185 S.E. 2d 158. 

[3] The defendant objected to the charge on the ground he 
was not given the benefit of his claim of self-defense. The court 
gave the following final instruction on self-defense: 

6 L . . . (B)ut  if you find that the deceased Bryant was 
the aggressor and initially made a murderous assault upon 
the defendant with a pistol and the defendant in defending 
himself from such assault struggled for the pistol during 
which struggle the gun fired, whether in the hand of the 
deceased or whether in the hand of the defendant, result- 
ing in the wounding and death of the deceased Bryant, 
then the defendant would not be guilty of any offense and 
your verdict would be not guilty." 

The jury was fully warranted in finding the defendant 
guilty of murder in the second degree. State v. Jennings, supra; 
State v. Mercer, 275 N.C. 108, 165 S.E. 2d 328; State v. Red- 
fern, 246 N.C. 293, 98 S.E. 2d 322; State v. Gordon, 241 N.C. 
356, 85 S.E. 2d 322. 

The motion in arrest of judgment was properly denied. In 
the trial, verdict, and sentence we find 

No error. 
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STATE O F  NORTH CAROLINA v. R. C. (DICK) McCLUNEY, SR. 

No. 37 

(Filed 28 January 1972) 

1. Statutes  8 11- repeal of s ta tute  by subsequent enactment 
When a s tatute  creating a criminal offense is repealed by a law 

subsequently enacted, the former will be held inoperative even a s  to  
offenses committed before the passage of the la t ter  act, unless a con- 
t r a r y  intent on the  p a r t  of the  legislature appears from the  language 
in the repealing statute. 

2. Criminal Law 8 127; Obscenity; Statutes 5 11- disseminating obscenity 
- conviction under repealed s tatute  - arrest  of judgment 

Defendant is  entitled to have arrested the judgment imposed upon 
his conviction of disseminating obscenity in violation of [former] G.S. 
14-189.1, where tha t  s ta tute  was unqualifiedly repealed by the  enact- 
ment of Ch. 405, Session Laws of 19'71 while defendant's appeal was  
pending in the Supreme Court. 

APPEAL by defendant under G.S. 7A-30 (1) from the de- 
cision of the Court of Appeals reported in 11 N.C. App. l l ,  180 
S.E. 2d 419. 

Defendant was tried a t  the 24 November 1969 Session of 
GASTON upon an  indictment which charged that, in violation 
of G.S. 14-189.1, he purposely and unlawfully disseminated ob- 
scenity by selling and offering for sale certain specifically 
designated magazines and pictures, described as obscene in the 
words of the statutory definition of obscenity. Before pleading 
defendant moved to quash the indictment on the ground, inter 
alia, tha t  G.S. 14-189.1 is unconstitutional in that  i t  violates 
the f irst  amendment to the U. S. Constitution, the due process 
clause of the f if th and fourteenth amendments, and the equal 
protection clause of the fourteenth amendment. The motions to 
quash were overruled and defendant pled not guilty. 

The State offered evidence; defendant offered none. The 
verdict was guilty as charged. With the consent of the solicitor 
and the defendant, prayer for judgment was continued until 
25 June 1970, when a sentence of six months' imprisonment 
was imposed and suspended for two years upon defendant's 
compliance with certain conditions. Defendant appealed to the 
Court of Appeals. I n  an  opinion filed 28 April 1969 that  court 
held that  G.S. 14-189.1 was constitutional and tha t  defendant 
had received a fair  trial, free from prejudicial error. Defend- 
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ant, on the ground that  substantial constitutional questions had 
been decided against him, appealed to this Court as  a matter of 
right. 

Attorney General Robert Morgan, Assistant Attorney Gen- 
eral Burley B. Mitchell, Jr., and Associate Attorney General 
Charles A. Lloyd for the State. 

Norman B. Smith and Michael K. Curtis for  defendant ap- 
pellant. 

SHARP, Justice. 

Defendant was indicted for a violation of G.S. 14-189.1, a 
codification of Chapter 1227 of the Session Laws of 1957 as  
amended by Chapter 164 of the Session Laws of 1965. On 1 July 
1971, while this case was pending before us on appeal, the Gen- 
eral Assembly enacted Chapter 405 of the Session Laws of 1971 
(referred to hereafter as the 1971 Act), which specifically re- 
pealed G.S. 14-189.1 and three other related sections. No saving 
clause was provided. 

By the same Act, in an obvious effort to draft  a statute in 
which the United States Supreme Court would find no constitu- 
tional infirmity, the General Assembly rewrote the North Caro- 
lina law defining obscenity and making its dissemination un- 
lawful. This rewrite, now codified as G.S. 14-190.1 through G.S. 
14-190.8, made material and substantial changes in our law pro- 
hibiting the dissemination of obscenity. 

The 1971 Act, which repealed G.S. 14-189.1, did not sub- 
stantially reenact it. Therefore i t  was not continued in effect 
under the rule that  "[tlhe re-enactment by the Legislature of 
a law in the terms of a former law, a t  the same time i t  repeals 
the former law, is not in contemplation of law a repeal, but is 
a reaffirmance of the former law, whose provisions are thus 
continued without any intermission." State v. Williawx, 117 
N.C. 753, 754, 23 S.E. 250; accord, State v. R. R., 125 N.C. 666, 
34 S.E. 527. See annot., 77 A.L.R. 2d 336 (1961), where the cases 
are collected. 

Whereas G.S. 14-189.1 made i t  unlawful "to purposely, 
knowingly, or recklessly disseminate obscenity [except as  pro- 
vided in subsection (c)]  ," G.S. 14-190.1 prohibits the dissemi- 
nation of obscenity to adults "in a public place" only. The former 
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law exempted from its application a r t  museums and public or 
private libraries. The changes made in the 1971 Act--some of 
which eliminated provisions and supplied omissions which de- 
fendant contended rendered G.S. 14-189.1 unconstitutional-evi- 
dence the legislature's apprehension that  G.S. 14-189.1 did not 
meet the requirements of the Federal Constitution as interpreted 
by the United States Supreme Court in Roth v. United States, 
354 U.S. 476, 1 L.Ed. 2d 1498, 77 S.Ct. 1304 (1957), and sub- 
sequent cases. The outright repeal of this penal statute without 
any saving clause further evidences this misgiving. I t  is also 
in sharp contrast with that  provision of the 1957 enactment, 
G.S. 14-189.1(g), which declared that  the "provisions of this 
section do not repeal but supplement existing statutes relating 
to the subject matter herein contained." 

[I] The rule is that  when a statute creating a criminal offense 
is repealed "by a law subsequently enacted, the former will be 
held inoperative even as to offenses committed before the pas- 
sage of the latter act, unless a contrary intent on the part  of 
the lawmakers appear . . . from t.he language in the repealing 
statute." State v. Massey, 103 N.C. 356, 358-59, 9 S.E. 632-33. 

We can find nothing in the 1971 Act, which repealed G.S. 
14-189.1 outright and enacted G.S. 14-190.1, "to indicate an  in- 
tent to leave the old law unrepealed, or to reaffirm it." State v. 
Massey, supra at 359, 9 S.E. 633. On the contrary, the clear im- 
plication is that  the legislature intended to get rid of a law of 
dubious constitutionality and to prevent the post-conviction 
problems which would immediately result were this Court or 
the United States Supreme Court to hold the law unconstitu- 
tional. The enactment of G.S. 14-190.1 was an  obvious attempt 
to provide a new law which would meet the latest tests enunci- 
ated by the United States Supreme Court in order that  State law 
enforcement officers might proceed with assurance against the 
rampant public dissemination and pandering of obscenity. 

This legislative purpose is manifested in Section 2 of the 
1971 Act [printed under G.S. 14-190.1 (Supp. 1971) as "Inter- 
pretation of $$ 14-190.1 to 14-190.8,"] which declares : "Every 
word, clause, sentence, paragraph, section, or other part of this 
Act 11971 Act] shall be interpreted in such manner as  to  be 
as  expansive as the Constitution of the United States and the 
Constitution of North Carolina will permit." I t  is also significant 
that  the 1971 Act, unlike the 1957 Act, contains a severance 
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clause providing, "If any word, clause, sentence, paragraph, sec- 
tion, or other part of this act" shall be adjudged invalid, "such 
judgment shall not affect, impair, and invalidate the remainder 
thereof ." 
[2] The unqualified repeal of G.S. 14-189.1 renders moot the 
question of its constitutionality, which defendant contests in 
the name of first amendment guarantees of freedom of speech 
and press. "The rule is that when a criminal statute is expressly 
and unqualifiedly repealed after the crime has been committed, 
but before final judgment-even though after conviction-, no 
punishment can be imposed. A judgment is not final as long as 
the case is pending on appeal." (Citations omitted.) State v. 
Pardon, 272 N.C. 72, 75, 157 S.E. 2d 698. We, therefore, express 
no opinion as to the constitutionality of repealed G.S. 14-189.1. 

The constitutionality of the 1971 Act does not arise on this 
appeal. That question will be decided if and when it is presented. 
In the meantime, no statement contained herein is to be con- 
sidered as bearing upon its validity. 

Decision on this appeal is based solely on the ground that 
the statute under which defendant was indicted has been re- 
pealed. Accordingly, the decision of the Court of Appeals is re- 
versed, and the case is remanded to that court to the end that it 
direct the Superior Court to arrest its judgment. 

Reversed. 

STATE O F  NORTH CAROLINA v. J O E  BRYANT, JOHN KNOLL, DON 
CHILDS AND B. R. QUEEN 

No. 162 

(Filed 28 January 1972) 

1. Courts 3 14; Obscenity- former obscenity statutes - preliminary de- 
termination of obscenity -jurisdiction of superior court 

Where defendants were charged with unlawful display of obscene 
literature fo r  the purpose of sale in violation of [former] G.S. 14-189 
and with dissemination of obscenity in  violation of [former] G.S. 
14-189.1, the superior court did not have jurisdiction to  make a pre- 
liminary determination of whether materials seized a t  the time of de- 
fendants' arrest  upon those charges were obscene and to order those 
items i t  determined to be obscene held pending defendants' t r ia l  in  the 
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district court, since both statutes created misdemeanors for  which the 
district court had exclusive orginial jurisdiction. G.S. 7A-271 ( a )  (5) ; 
G.S. 7A-272. 

2. Criminal Law § 148- orders appealable - void preliminary determina- 
tion of obscenity 

Defendants could appeal from a superior court order t h a t  deter- 
mined t h a t  95% of the materials seized from defendants were obscene 
and could be retained by the  police pending t r ia l  of defendants in  
the district court fo r  disseminating obscenity, where the order was 
void in  toto because t h e  superior court had no jurisdiction of the 
parties and subject matter.  Ch. 405, Session Laws of 1971. 

3. Obscenity- charges under repealed obscenity s tatutes  

Defendants cannot be tried on warrants  charging unlawful dis- 
play of obscene literature fo r  the purpose of sale i n  violation of 
[former] G.S. 14-189 and disseminating obscenity in violation of [for- 
mer] G.S. 14-189.1, since those statutes were repealed a s  of 1 Ju ly  1971 
and all  prosecutions based upon them ended on tha t  date. 

APPEAL by defendants under G.S. 7A-30(1) from the de- 
cision of the Court of Appeals reported in 12 N.C. App. 530, 183 
S.E. 2d 824. 

The four defendants operate three book stores in the City 
of Raleigh. Queen and Bryant operate the Adult Book Store a t  
208 S. Wilmington Street; Knoll operates the J & J Book Store 
at 123 W. Martin Street; and Childs operates the J & J Book 
Store a t  107 Fayetteville Street. 

On 18 May 1971 defendants were arrested upon individual 
warrants issued from the District Court Division of the Gen- 
eral Court of Justice in Wake County. Knoll, Childs, and Queen 
were separately charged with unlawfully exhibiting obscene 
literature for the purpose of sale in violation of G.S. 14-189 
(1969). Bryant, Knoll, and Childs were each charged with un- 
lawfully selling two or more specifically designated publications 
featuring sexual activities in violation of G.S. 14-189.1 (1969). 

As an incident to the arrest of defendants upon these war- 
rants, police officers in the City of Raleigh seized approximately 
1,450 magazines, films, pictures and other items of merchandise 
from the J & J Book Store on Rlyetteville Street; 1,755 such 
items from the Adult Book Store on Wilmington Street; and 
790 similar items from the J & J Book Store on TV. Martin 
Street. The inventory shows that  a total of approximately 4,000 
items were seized from the three stores. Many of the items taken 
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were duplicates; from ten to fourteen copies of some books were 
seized. 

On 25 May 1971 a detective of the Raleigh Police Depart- 
ment swore out warrants in which he charged that in violation 
of G.S. 14-189.1 each defendant did, on 18 May 1972, unlaw- 
fully "offer for sale obscenity" as indicated by the "inventory 
hereto attached." This inventory listed the items which the 
police had seized from the respective stores on 18 May 1971. 

On 19 May 1971, the day following defendants' arrest and 
the seizure of the material from their stores, the solicitor of the 
Tenth District and the State's Attorney General filed with 
Judge Edward B. Clark, one of the judges presiding in the Su- 
perior Court of Wake County, a "motion for injunction hear- 
ing." The motion stated that "an adversary proceeding to de- 
termine preliminarily the obscenity of the materials held is 
necessary in order to afford the defendants due process in the 
further retention of the seized materials. . . ." Judge Clark 
granted the motion and conducted a hearing on 25 May 1971, 
a t  which both the State and defendants offered evidence, 
made oral arguments, and submitted written briefs. Thereafter 
Judge Clark examined all the items seized in the three stores. 
On 2 June 1971 he entered an order in which he found, inter 
alia, that the materials taken constituted "substantially the en- 
tire inventories" of the three stores; that the items on the list 
by which he had placed an X were obscene; that those he had 
marked Retum were not obscene. Less than five percent of the 
items seized were marked Return. 

Judge Clark held as a matter of law that the Superior Court 
had jurisdiction of the parties and the subject matter; that the 
seizure of the materials from the stores "was proper, lawful 
and not unconstitutional"; that all items marked X were obscene 
and that those marked Return were not. Pending the trial of 
defendants upon the warrants charging them with the dissemi- 
nation of obscenity, or further orders "by a Court having juris- 
diction over the parties and the subject matter," he ordered the 
Raleigh Police Department to hold as evidence the items marked 
X. The items marked Return he ordered delivered to the opera- 
tor of the store from which they were taken. 

Defendants excepted to the findings of fact and conclusions 
of law and appealed to the Court of Appeals. In an opinion filed 
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20 October 1971 that court dismissed the appeal upon the 
grounds that Judge Clark's Order Retaining Evidence was inter- 
locutory and did not impair any substantial right of appellants; 
that the seizure of the defendants' merchandise was lawful and 
they had been afforded their constitutional rights by the adver- 
sary hearing which Judge Clark conducted. 

Defendants appealed to this Court on the ground that a 
substantial constitutional question had been decided adversely 
against them. At the same time they petitioned for certiorari 
under G.S. 7A-27 (d) (1) (1969). The Attorney General moved 
to dismiss the appeal and resisted the petition for certiorari. 
On 9 December 1971 we denied the motion to dismiss and al- 
lowed certiorari. 

Attorney General Morgan, Assistant At torney Generat 
Denson fm the  State. 

Smith and Patterson and Michael K. Curt is  for  John Knoll 
and Don Childs, defendant  appellants. 

Earle R. Purser for  Joe Bryant  and B. R. Qz~een, defendant  
appellants. 

SHARP, Justice. 

Appellants argued in the Court of Appeals that the items 
seized, "based on their content and on the manner in which 
they were distributed and offered for sale, are not obscene." 
However, no exhibits were made a part of their case on appeal. 
The Court of Appeals did not consider this question and, in 
this  Court, appellants do not argue it. 

Here, defendants pose three interlocking questions: (1) 
Could the State constitutionally seize "substantially the entire 
inventories" of defendants' three stores as an incident to their 
arrest upon charges of disseminating obscenity prior to a ju- 
dicial determination that the materials seized were obscene? (2) 
Did the Superior Court have jurisdiction to make a preliminary 
determination whether the material seized a t  the time of de- 
fendants' arrest was obscene and to order those items i t  de- 
termined to be obscene held until defendants' trial in the Dis- 
trict Court upon the pending charges? (3) Do defendants have 
a right to appeal from Judge Clark's "interlocutory order"? 
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The answer to question (3) is that an appeal will lie if 
Judge Clark's order "may destroy or impair or seriously imperil 
some substantial right of the appellant." State v. Childs, 265 
N.C. 575, 578, 144 S.E. 2d 653, 655. Indubitably, if "substantially 
the entire inventories" of defendants' three stores were unlaw- 
fully seized in violation of the constitutional guaranty against 
unreasonable searches and seizures, Judge Clark's order, which 
directed the Raleigh Police Department to retain ninety-five 
percent of the seized items pending final determination of the 
charges against defendants, would destroy, impair, or seriously 
imperil their substantial rights. Furthermore, if Judge Clark 
had no jurisdiction of the parties and the subject matter, his 
order was void in toto. In either event defendants would be 
entitled to appeal, and the dismissal of their appeal would be 
error. 

The question whether police officers may make a massive 
seizure of reading materials, pictures or films before their 
obscenity has been established in a properly constituted adver- 
sary hearing is a serious one indeed. See A Quantity of Booh v. 
Kansas, 378 U.S. 205, 12 L.Ed. 2d 809, 84 S.Ct. 1723 (1964) 
and cases therein cited; Freedman v. Maryland, 380 U.S. 51, 
13 L.Ed. 2d 649, 85 S.Ct. 734 (1965). However, we do not 
reach that constitutional question because Judge Clark had no 
jurisdiction to make the order from which defendants appealed. 

[I] The prosecution of defendants was instituted under G.S. 
14-189, which, inter alia, made i t  unlawful to display obscene 
literature for the purpose of sale, and G.S. 14-189.1, which 
made i t  unlawful to disseminate obscenity knowingly and pur- 
posely. Both statutes created misdemeanors, for which "the dis- 
trict court has exclusive, original jurisdiction." G.S. 78-272 
(1969). Until defendants were tried and convicted in the Dis- 
trict Court and appealed to the Superior Court for a trial 
cle novo that court had no jurisdiction of the cases. G.S. 7A- 
271 (a)  (5) (1969). 

Seemingly the solicitor and the Attorney General, both of 
whom signed the motion in which Judge Clark was requested to 
make a "preliminary adjudication of obscenity," anticipated 
G.S. 14-190.2 (Supp. 1971). However, this statute, which is a 
part of Chapter 405 of the Session Laws of 1971, did not become 
effective until 1 July 1971, twenty-eight days after Judge Clark 
made his order. Furthermore, Section (a)  of G.S. 14-190.2 
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states that its purpose "is to provide an adversary determina- 
tion of the question of whether books, magazines, motion pic- 
tures or other materials are obscene p r i o ~  to their seizure." 
(Italics ours.) Clearly, this statute evidences the legislative 
intent to prevent wholesale seizures such as occurred here 
prior to an adversary judicial determination that the materials 
seized were obscene. Section (c) requires that any law enforce- 
ment officer who has reasonable ground to believe that ob- 
scenity is being disseminated in a public place "shall, without 
seizing such material, notify the solicitor for the judicial dis- 
trict. . . . " Section (h) makes i t  clear that G.S. 14-190.2 does 
not prohibit a law enforcement officer "from seizing for eviden- 
tiary purposes single copies of . . . printed material which he 
reasonably believes to be obscene within the meaning of G.S. 
14-190.1, when such seizure is made pursuant to a lawful ar- 
rest." (Emphasis added.) 

121 The Attorney General argues in his brief (1) that Judge 
Clark's order determining that he had jurisdiction of the cause, 
that the items seized were obscene, and that the seizure was 
lawful, "was a mere interlocutory order" not binding on the 
trial court and, therefore, not presently appealable even if 
erroneous; and (2) that a defendant's remedy a t  this point 
is to note his exception and perfect his appeal along with the 
appeal of the case in event of conviction." This argument is 
patently without merit. Judge Clark's order is void in toto, 
and defendants' right to have i t  so declared may not thus be 
delayed. 

[3] Finally, the property in suit was seized as an incident to 
defendants' arrest on warrants upon which they cannot now be 
tried. These warrants charge offenses created by G.S. 14-189 
and G.S. 14-189.1 (1969). Chapter 405 of the Session Laws of 
1971 repealed these statutes as of 1 July 1971, and all pending 
prosecutions based upon them ended on that date. State v. 
McClunev, ante, p. 404; State v. Pardon, 272 N.C. 72, 157 
S.E. 2d 698, and cases therein cited. 

The decision of the Court of Appeals is reversed, and this 
cause is remanded to that court to the end that i t  direct the 
Superior Court to vacate the order of Judge Clark made in this 
case and enter an order releasing the materials described therein 
to the defendants. 
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However, we are  constrained to point out that  the order 
releasing the material seized will constitute no adjudication that  
i t  is not obscene. If defendants thereafter intentionally dis- 
seminate any part  of it in a public place the question of ob- 
scenity may be determined in  proceedings instituted under 
G.S. 14-190.1 or G.S. 14-190.2 (Supp. 1971), statutes which 
have been in effect--and available for that  purpose-since 
1 July 1971. 

Reversed and remanded. 

STATE O F  NORTH CAROLIINA v. DAVID EARL BEST 

No. 137 

(Filed 28 January 1972) 

1. Criminal Law § 100; Solicitors- private prosecutor -role of solicitor 
G.S. Ch. 7A, Article 9, did not change the role of the solicitor 

in  a criminal case to that  of a n  impartial officer of the court and 
does not prohibit the practice of employing private counsel to  assist 
the solicitor. 

2. Criminal Law 8 100- private prosecutor 
In  this rape prosecution, the t r ia l  court did not abuse i t s  dis- 

cretion in  the denial of defendant's motion to prevent a private prose- 
cutor employed by the prosecutrix from assisting the  solicitor in 
prosecuting the case. 

3. Criminal Law § 99- voir dire- court's comment in  excusing jury 
Where the jury was excused so tha t  the court could conduct a 

voir dire hearing, and, shortly a f te r  the jury returned, i t  became 
necessary to  excuse the jury again for  the same reason, the t r ia l  
court's statement, "Ladies and Gentlemen, step into your room. I hate 
to bother you," was simply a n  apology for  having to excuse the jury 
so soon af ter  their return to  the courtroonl and did not tend to re- 
flect a n  opinion t h a t  defendant's position was unsound and not worthy 
of the inconvenience being imposed upon the jury. 

4. Criminal Law 8 89- prior consistent statements - corroboration 
In this rape prosecution, the t r ia l  court properly admitted for  

corroborative purposes evidence of prior consistent statements made 
by the prosecutrix notwithstanding she had not been impeached on the 
stand. 

5. Criminal Law § 123- acceptance of verdict 
The verdict is not conlplete until accepted by the court. 
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6. Criminal Law 3 124; Rape 3 7- rape prosecution-sufficiency of 
jury's verdict 

The jury's verdict in  this rape prosecution was sufficient where 
the foreman stated t h a t  "we make a recomn~endation tha t  the defend- 
a n t  be found guilty a s  charged and recommend a life imprisonment," 
the clerk then asked, "Guilty of rape with recommendation t h a t  his 
punishment be life imprisonment; is t h a t  your verdict so say you 
all?" and all the jurors responded tha t  this was their verdict. 

APPEAL by defendant from Hubbard, J., a t  the 24 May 1971 
Criminal Session of CRAVEN Superior Court. 

The bill of indictment, proper in form, charges defendant 
with the forcible rape of Dollie M. Sumrell on 7 February 1971, 
a violation of G.S. 14-21. 

The State's evidence-defendant offered none-tends to 
show that the prosecutrix, Dollie M. Sumrell, and her husband 
were residents of Augusta, Georgia, but were visiting relatives 
in Craven County. On the night of 6 February 1971 the prose- 
cutrix and her husband attended a late movie in New Bern, 
after which they returned to the home of the husband's parents. 
The prosecutrix and her husband had some argument and about 
2 a.m. the prosecutrix left to go to her mother's house which was 
about one mile away. As she was walking along the road, a 
car containing four men stopped and one of the men got out 
and forced her to get inside. The car then drove to the New 
Bern Jaycee Park where the other men got out leaving the 
prosecutrix with the driver who raped her. Shortly thereafter 
the defendant returned. The prosecutrix tried to escape, jumped 
out of the car, and ran down the road. The defendant ran after 
her and knocked her down. The defendant then forced the 
prosecutrix to go with him to a nearby building where he raped 
her. While this was occurring, the other men left in the car. 
During the course of the night, defendant raped the prosecutrix 
three more times. About 6 a.m. defendant fell asleep. The prose- 
cutrix ran to a nearby house and told one of the occupants, Katy 
Mae Garfield, what had happened. Katy Mae Garfield called the 
prosecutrix' husband and the police. The prosecutrix was then 
taken to the hospital and treated for torn ligaments and muscles. 
Defendant was identified by the prosecutrix from a group of 
photographs shown to her by the police. She later identified 
him a t  the preliminary hearing and a t  the trial. 

Before the trial the prosecutrix employed Mr. Robert Bow- 
ers, an attorney, to assist the solicitor in prosecuting the action. 
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After the jury had been selected but before i t  was impaneled, 
defendant moved that  Mr. Bowers not be allowed to appear as  
private prosecution in the case. The solicitor stated that  he was 
prepared to t r y  the case himself and that he did not know until 
the day before the trial that  Mr. Bowers had been employed to 
assist. The solicitor further stated, however, that  he consented 
to the appearance of Mr. Bowers as  private prosecution. The 
court overruled the motion on the ground that  i t  came too late. 

At the trial the solicitor announced that  he would not seek 
the death penalty but would seek a verdict of guilty of rape 
with recommendation of life imprisonment. Defendant entered 
a plea of not guilty, and the jury returned a verdict of guilty 
of rape with recommendation that  punishment be life imprison- 
ment. From judgment imposed in accordance with the verdict, 
defendant appealed. 

Attorney General Robert Morgan and Deputy Attorney 
General Andrew A. Vanore, Jr., for the State. 

J. Troy Smith, JT., for defendant appellant. 

MOORE, Justice. 

Defendant f irst  assigns as error the denial of his motion 
to  prevent private counsel from appearing to aid the solicitor 
in prosecuting the case. Defendant concedes that  the practice of 
allowing private prosecution is deeply rooted in North Carolina 
practice. However, he urges that  with the enactment of Article 
9 of Section 7A of the General Statutes, effective January 1, 
1971, the role of the solicitor has changed from that of an  advo- 
cate to an impartial officer of the court who is concerned with 
obtaining justice. 

[I]  G.S. 7A-61 provides that  the solicitor shall prosecute in 
the name of the State all criminal actions requiring prosecution 
in the superior and district courts of his district and shall de- 
vote his full time to the duties of his office and shall not engage 
in the private practice of law. G.S. 78-63 provides for the ap- 
pointment of assistant solicitors on a full-time basis, and G.S. 
7A-64 provides for temporary assistance to the solicitors when 
the dockets are overcrowded by the assignment of an assistant 
solicitor from another district, or by the temporary appoint- 
ment of a qualified attorney to  assist the solicitor. Article 9 of 
Section 7A of the General Statutes made the office of solicitor 
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a full-time job and spelled out the duties of that  office. It also 
provided for permanent and temporary assistance for the solici- 
tor i n  preparing and prosecuting cases. It did not, however, 
contrary to  defendant's contention, change the role of the solici- 
tor in  criminal cases or prohibit the practice of employing 
private counsel to  assist the solicitor. 

This Court, in State v. Westbrook, 279 N.C. 18, 181 S.E. 
2d 572 (1971), recognized the practice of employing private 
counsel to  assist in prosecuting criminal cases and stated the  
proper role of the solicitor or  privately employed counsel as 
follows : 

"The prosecution of one charged with a criminal of- 
fense is an  adversary proceeding. The prosecuting attorney, 
whether the solicitor or  privately employed counsel, repre- 
sents the State. It is not only his right, but his duty, to  
present the State's case and to argue for and t o  seek to  
obtain the State's objective in the proceeding. That objec- 
tive is not conviction of the defendant regardless of guilt, 
not punishment disproportionate to  the offense or contrary 
to the State's policy. It is the conviction of the guilty, the 
acquittal of the  innocent and punishment of the guilty, 
appropriate to the  circumstances, in  the interest of the 
future protection of society. In  the discharge of his duties 
the prosecuting attorney is not required to be, and should 
not be, neutral. He is not the judge, but the advocate of 
the State's interest in the matter a t  hand." (Emphasis 
added.) 

The discretion vested in the trial judge to permit private 
counsel to appear with the solicitor has existed in our courts 
from their incipiency. State v. Lippard, 223 N.C. 167, 25 S.E. 
2d 594 (1943) ; State v. Carden, 209 N.C. 404, 183 S.E. 898 
(1936), cert. den. 298 U.S. 682, 80 L.Ed. 1402, 56 S.Ct. 960 
(1936) ; State v. Lea, 203 N.C. 13, 164 S.E. 737 (1932). It 
should also be noted that  when these three cases were decided, 
the solicitor was directed by the statute then in force "to prose- 
cute on behalf of the State in all criminal actions in the superior 
courts." See N. C. Code of 1931 5 1431; N. C. Code of 1935 
5 1431; N. C. Code of 1939 5 1431. 

I n  State v. Carden, supra, Justice Clarkson quoted with 
approval from 22 R. C. L. (Prosecuting Attorneys), p. 93: 
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16  4 . . . While under the present practice officers are  
appointed or elected for the express purpose of managing 
criminal business, the old practice survives in most juris- 
dictions to  the extent that  counsel employed by the com- 
plaining witness or by other persons desirous of a conviction 
are permitted to assist the prosecuting attorney in the 
conduct of the prosecution, and, as a general rule, no valid 
objection can be raised by the accused to allow the prose- 
cuting attorney to have the assistance of private members 
of the bar. . . . (p. 94) I t  is within the discretion of the 
trial court to allow special counsel to  aid the prosecuting 
attorney in the prosecution of a case, and such discretion 
will be interfered with only on a showing of abuse there- 
of. . . . In  all such cases i t  is within the discretion of the 
court to appoint competent counsel to assist, o r  to permit 
counsel employed by private parties, or even volunteers, 
to appear for that  purpose.' " 

[2] In  the present case, the solicitor consented to the employ- 
ment of private counsel. The solicitor continued in charge of the 
prosecution. He announced in open court that  he would seek a 
conviction of rape but that he would not ask for  the death pen- 
alty, and the solicitor examined all the State's witnesses with 
the exception of one. Under these circumstances, the appearance 
of private counsel for the prosecution was a matter under the 
control and in the sound discretion of the presiding judge. No 
abuse of discretion appears, and this assignment is  overruled. 

131 At the beginning of the trial the court excused the jury 
to conduct a voir dire. Shortly after the jury returned, the jury 
was again excused for  a similar reason. At  that  time the judge 
stated: "Ladies and Gentlemen, step into your room. I hate to  
bother you." Defendant contends that  this comment by the 
judge tends to  reflect an opinion of the judge that  the defend- 
ant's position was unsound and not actually worthy of the in- 
convenience being imposed upon the jury by the necessity of 
having to leave the courtroom. 

The duty of absolute impartiality is imposed on the trial 
judge by G.S. 1-180. Galloway v. Lawrence, 266 N.C. 245, 145 
S.E. 2d 861 (1966). 

In  State v. Carter, 233 N.C. 581, 65 S.E. 2d 9 (1951), it 
is stated : 
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"Every person charged with crime has an absolute 
right to a fair trial. By this i t  is meant that he is entilted 
to a trial before an impartial judge and an  unprejudiced 
jury in an atmosphere of judicial calm. . . . 

"The trial judge occupies an exalted station. Jurors 
entertain great respect for his opinion, and are easily 
influenced by any suggestion coming from him. As a con- 
sequence, he must abstain from conduct or language which 
tends to discredit or prejudice the accused or his cause with 
the jury. . . . 

"The bare possibility, however, that an accused may 
have suffered prejudice from the conduct or language of 
the judge is not sufficient to overthrow an adverse ver- 
dict. . . . The criterion for determining whether or not the 
trial judge deprived an  accused of his right to a fair trial 
by improper comments or remarks in the hearing of the 
jury is the probable effect of the language upon the 
jury. . . . In applying this test, the utterance of the judge 
is to be considered in the light of the circumstances under 
which i t  was made. This is so because 'a word is not a 
crystal, transparent and unchanged; i t  is the skin of a 
living thought and may vary greatly in color and content 
according to the circumstances and the time in which i t  
is used.' Tow~ze v. Eisner, 245 U.S. 418, 38 S.Ct. 158, 62 
L.Ed. 372." (Emphasis added.) 

Accord, State v. Holden, 280 N.C. 426, 185 S.E. 2d 889 
(1972) ; State v. Hoower, 252 N.C. 133, 113 S.E. 2d 281 (1960) ; 
State v. Perry, 231 N.C. 467, 57 S.E. 2d 774 (1950). 

Considering the remark of the judge "in the light of the 
circumstances under which i t  was made," it is apparent that 
the trial court was simply apologizing to the jury for having to 
excuse them again so soon after their return to the courtroom. 
To hold otherwise would be to misconstrue a courteous state- 
ment made by the trial court to the jury. This assignment is 
without merit. 

[4] Defendant next contends the court erred when i t  allowed 
the State to introduce evidence of prior consistent statements 
made by the prosecutrix when she had not been impeached on 
the stand. Evidence of this character was competent as cor- 



N.C.] FALL TERM 1971 419 

-- 

State v. Best 

roborative evidence, and the trial court was careful to limit i t  
to  that  purpose. State v. Rose, 270 N.C. 406, 154 S.E. 2d 492 
(1967), and cases cited; Stansbury, N. C. Evidence S§  50 and 
52 (2d Ed. 1963). This assignment is overruled. 

[5, 61 Finally, the defendant contends that  the verdict ren- 
dered by the jury failed to find the facts or disclose the inten- 
tion of the jury on the issue of guilt of defendant and is there- 
fore insufficient as a matter of law. 

The following exchange took place after the jury agreed 
that  they had reached a verdict: 

"MRS. MCLAWHORN: (Clerk) Raise your right hand. 
David Earl  Best, members of the jury, look upon the 
prisoner. What say you, is he guilty of rape with recom- 
mendation that  his punishment be life imprisonment o r  
not guilty? 

"MR. SALEEBY: Your Honor, we make a recommenda- 
tion that  the defendant be found guilty as charged and 
recommend life imprisonment. 

"MRS. MCLAWHORN: Guilty of rape with recommenda- 
tion that  his punishment be life imprisonment; is that  your 
verdict so say you all? 

"JURORS : Yes." 

The verdict is not complete until accepted by the court. 
State v. Surnner, 269 N.C. 555, 153 S.E. 2d 111 (1967) ; 3 
Strong, N. C. Index 2d, Criminal Law § 124. It is the practice 
in North Carolina that  before the court accepts and records the 
verdict of the jury, the clerk repeats to  the jury i ts  verdict as 
understood by the court. "When the verdict has been received 
from the foreman and entered, i t  is the duty of the clerk to 
cause the jury to  hearken to their verdict as the court has i t  
recorded, and to read i t  to them and say: 'So say you all?' At 
this time any juror can retract on the ground of conscientious 
scruples, mistake, fraud, or  otherwise, and his dissent would 
then be effectual." State v. Young, 77 N.C. 498 (1877). See also 
State v. Webb, 265 N.C. 546, 144 S.E. 2d 619 (1965). Here, the 
clerk of the  court repeated to  the jurors the verdict of the jury 
as understood by the court. That verdict was "Guilty of rape 
with recommendation that  his punishment be life imprison- 
ment." All the jurors responded that  this was their verdict. 
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There was no possibility that there was any mistake in this 
verdict. Had there been any doubt, the defendant had the 
right to have the jury polled. State v. Cephus, 241 N.C. 562, 86 
S.E. 2d 70 (1955). This assignment is overruled. 

A careful consideration of the entire record discloses no 
prejudicial error. 

No error. 

STATE O F  NORTH CAROLINA v. MARY WINECOFF 

No. 11 

(Filed 28 January 1972) 

1. Homicide § 16- instructions - dying declarations - consideration by 
by jury 

I t  is  not prejudicial error  for  the t r ia l  judge to fail  to  instruct 
the jury t h a t  dying declarations should be considered with caution 
absent a request fo r  such a n  instruction. 

2. Homicide fj 15- testimony t h a t  witness sold shotgun t o  defendant 
In  this homicide prosecution, the t r ia l  court properly admitted 

testimony t h a t  about six months prior to  the crime the witness had 
sold defendant a single barrel 12-gauge shotgun which was found in 
a woodpile a t  defendant's home; even if erroneously admitted, such 
testimony was not prejudicial to  defendant, but tended to prejudice 
the State's case, since a n  eyewitness testified t h a t  a double barrel 
shotgun was used in the shooting and the t r ia l  court refused to admit 
the single barrel shotgun in evidence. 

3. Homicide 8 24- instructions - reduction of crime t o  manslaughter - 
burden on defendant - expression of opinion 

The t r ia l  court in  this homicide prosecution did not express the 
opinion t h a t  defendant was the person who inflicted the fa ta l  wound 
in i ts  instructions upon the burden of defendant to  reduce the offense 
to  voluntary manslaughter. 

APPEAL by defendant from Ga,mbbill, J., 1 October 1970 Ses- 
sion of CABARRUS Superior Court. 

Defendant was charged in a bill of indictment with the 
murder of Frank Winecoff, Jr. The State elected to t ry  her for 
the lesser included offense of second degree murder. Defendant 
entered a plea of not guilty. 
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The State's evidence, except where quoted, is summarized 
as  follows : 

Robert Roseboro testified that he went to Frank Wine- 
coff's home about 10 o'clock a.m. on Sunday, 19 April 1970. He 
went into the kitchen, where he sat and talked to Frank for 
about thirty minutes. He testified: "I did not see Mary Winecoff 
a t  the time, she was in the back room. I was there about one- 
half hour before I saw her. She came out of the back room 
into the room I was in. She was arguing with Frank, just 
fussing a t  him. She did not say anything when she first came 
out; she went back in and came out again and had a gun-a 
double barrel, what I call a shotgun. I do not know what she 
was quarreling a t  her husband about; they had been out that 
morning and came back in, and I was not there. When she came 
back out of the room with the shotgun, she just told him she'd 
blow his brains out and throwed i t  up at him and shot him. 
He was still in the kitchen; they were about as far  apart as you 
and me-I do not know how far  in feet. She shot one time. She 
did not say a thing. He was sitting down. Frank Winecoff, Jr., 
did not say a thing. I went next door and told the people to call 
up the ambulance and the cops because he was shot. Some 
officers arrived; Mr. Atwood was one." 

Captain Ray Atwood of the Cabarrus Sheriff's Department, 
testified that he went to the Winecoff home on 19 April 1970 
pursuant to a call received about 12 :15 p.m. When he arrived, 
Frank Winecoff was lying on the kitchen floor and defendant 
was standing in the living room about 12 feet away. We quote 
an excerpt from Captain Atwood's direct testimony: 

When I arrived a t  the Winecoff home Frank Winecoff, 
Jr., was alive. He made a statement to me a t  that time. 

Q. What statement did he make? 

When I went in Frank was lying on the kitchen floor 
partially under the table beside a turned over chair. I 
spoke and Frank said, "Mr. Atwood, please help me, I'm 
dying." I asked what happened. He said, "Mary shot me," 
no, he said, "My wife shot me." I told him that we had 
an ambulance on the way, to lay still, that the more he 
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moved, the more he bled. He was lying on his right side 
and he had a hole about two inches across under his ribs. 
Some of the flesh was out over his clothes. He was bleeding 
a good bit at  that time. 

On cross-examination Captain Atwood testified that defend- 
ant Winecoff was "pretty high" and that she first told him 
her husband had not been shot, and that he was sick. She later 
said that Robert Roseboro shot him. 

Captain Atwood identified a single barrel shotgun as the 
gun found in a woodpile a t  the Winecoff home. 

R. M. Faggart testified, over objection, that on 24 October 
1969 he sold to Mary Winecoff the 12-gauge single barrel shot- 
gun marked as Defendant's Exhibit "A." The court refused to 
admit the shotgun into evidence. 

Dr. William J. Reeves testified that on 19 April 1970 he 
performed an autopsy on the body of Frank Winecoff, Jr., and 
that in his opinion Frank Winecoff, Jr., died as a result of 
wounds caused by shotgun pellets which penetrated his stomach 
and liver. 

Defendant offered no evidence. 

This case is before us pursuant to our general referral order 
effective 1 August 1970. 

Attorney General Morgan and Assistant Attorney General 
Icenhour for the State. 

James C. Davis and Clarence E. Horton, Jr., for defendanat. 

BRANCH, Justice. 

Defendant contends that the trial judge committed prej- 
udicial error in failing to charge that the jury should recefve 
the alleged dying declarations of Frank Winecoff, Jr., with 
caution. 

Defendant did not specifically request such instructions. 

In the case of State v. Collim, 189 N.C. 15, 126 S.E. 98, 
i t  is stated : 

The eleventh exception, which relates to  the instruc- 
tion pertaining to the alleged dying declarations of the 
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deceased, is not tenable. We have held that the evidence 
as to these declarations was competent; and while the court 
might properly have told the jury to consider this evidence 
with due caution, the failure to do so in the absence of a 
special request will not be held for reversible error. We 
have repeatedly said that as to subordinate features or 
particular phases of the evidence proper request should be 
made for appropriate instructions. S. v. O'Neal, 187 N.C. 
22. 

Defendant cites and relies on the cases of State v. Williams, 
67 N.C. 13, State v. Kennedy, 169 N.C. 326, 85 S.E. 42, and 
State v. Whitsm, 111 N.C. 695, 16 S.E. 332, as authority to 
support his contention. These cases are distinguishable. 

The case of State v. Williams, supra, contains the equivocal 
statement that "Several eminent judges have felt it a duty to 
say that they [dying declarations] should be received with much 
caution, and that the rule which authorizes their admission 
should not be extended beyond the reasons which justify it." 
The quoted statement is dicta since the statement was directed 
only to the admissibility of dying declarations and to the reasons 
for receiving such declarations. The case did not consider or 
turn upon proper cautionary instructions to the jury. In each 
of the remaining cases cited by defendant a specific request was 
made for the cautionary instruction. 

111 We conclude that when request is made for such instruc- 
tion, the judge must instruct the jury to receive a dying declara- 
tion with caution. State v. Whitson, supra; State v. Kennedy, 
rupra; State v. Williams, supra. Absent such specific request, i t  
is not prejudicial error for the trial judge to fail to give a 
cautionary instruction as to dying declarations. State v. Collins, 
supra; State v. O'Neal, 187 N.C. 22, 120 S.E. 817. 

This assignment of error is overruled. 

121 Defendant assigns as error the admission into evidence of 
statements by the witness R. M. Faggart that on 24 October 
1969 he sold her the single barrel 12-gauge shotgun which was 
marked State's Exhibit "A." 

I t  is well settled in this jurisdiction that in a criminal ac- 
tion any object having a relevant connection with the case is 
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admissible in evidence. State v. Jarrett, 271 N.C. 576, 157 
S.E. 2d 4. 

In the case of State v. Macklin, 210 N.C. 496, 187 S.E. 785, 
i t  is stated: "It was competent to show the possession of a shot- 
gun by defendant about the time of the homicide . . . . " State's 
Exhibit "A" was found in the woodpile a t  the Winecoff home 
with a discharged shell in it on the same day that deceased 
was shot. The testimony that defendant had purchased this 
very gun within a period of approximately six months was 
relevant and was properly admitted. Assuming, arguendo, that 
the evidence was erroneously admitted, defendant has failed 
to show that such error was prejudicial. The burden is on de- 
fendant not only to show error, but also to show that the error 
complained of affected the result of the trial adversely to her. 
State v. Woolard, 260 N.C. 133, 132 S.E. 2d 364; State v. Mum- 
ford, 252 N.C. 227, 113 S.E. 2d 363. 

Under the circumstances of this case the admission of the 
challenged evidence appears to favor defendant. This evidence 
shows that the gun sold to defendant was a single barrel gun. 
The eyewitness to the shooting testified that a double barrel 
gun was used to inflict the wounds. This evidence, particularly 
when considered with the trial judge's refusal to admit the shot- 
gun into evidence, tends to create confusion in and prejudice 
to the State's case rather than defendant's. 

For reasons stated, this assignment of error is overruled. 

131 Defendant next contends that the trial judge erred in his 
charge by expressing the opinion that defendant was the person 
who inflicted the fatal wound. She specifically points to the fol- 
lowing portion of the charge : 

To reduce the offense of voluntary manslaughter, the 
defense must satisfy you of three things from the evidence 
offered by the defendant, or evidence offered by the State: 
First;  Did the defendant kill the deceased? Second: Did 
she kill him intentionally? Third: Did she kill him unlaw- 
fully in the heat of passion by reason of anger suddenly 
aroused, and before such time had elapsed for passion to 
subside and reason to resume sway and habitual control? 

Prior thereto the trial judge had charged: 
Under our system of justice when a defendant pleads 

not guilty, he or she is not required to prove his or her 
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innocence, they are presumed to be innocent. The State 
must prwe to you that the defendant is guilty beyond a 
reasonable doubt. 

The State must prove beyond a reasonable doubt that 
the defendant intentionally shot, in this case, shot Frank 
Winecoff, Jr., with a deadly weapon and that Frank Wine- 
coff died as  a natural and probable result of such act. 

In  his final mandate to the jury the Judge instructed a s  
follows : 

I charge you, ladies and gentlemen of the jury, if you 
find from the evidence and beyond a reasonable doubt that 
on or about the 19th day of April, 1970, the defendant, 
Mary Winecoff, intentionally shot Frank Winecoff, Jr., 
with a deadly weapon, to wit, a shotgun; and that Frank 
Winecoff's death was a natural and probable result of the 
shot or act of Mary Winecoff, i t  would be your duty to 
return the verdict of guilty of second degree murder unless 
from the evidence you are satisfied that she killed, that is 
Mary Winecoff killed Frank Winecoff, Jr., in the heat of a 
sudden passion, which was produced by the acts of Frank 
Winecoff which had the natural tendency to produce said 
passion in the defendant, and this passion continued until 
she killed Frank Winecoff, in this case i t  would be your 
duty to return the verdict of guilty of manslaughter. 

If the State has failed to prove from the evidence 
beyond a reasonable doubt that the defendant intentionally 
shot and killed Frank Winecoff or that Frank Winecoff's 
death was a natural and probable result of Mary Winecoff's 
act, i t  would be your duty to find the defendant not guilty. 

So in this case you may return one of three verdicts. 
You may find the defendant guilty of second degree mur- 
der, manslaughter, or not guilty. 

"The judge's words may not be detached from the context 
and the incidents of the trial and then critically examined for 
an interpretation from which erroneous impressions may be 
inferred." State v. Alexander, 279 N.C. 527, 184 S.E. 2d 274. 

While we do not approve the interrogatory form of the 
charge challenged by defendant, we do not find in it an expres- 
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sion of opinion prejudicial to defendant. A contextual reading 
of the entire charge reveals a clear statement of the law regard- 
ing second degree murder and manslaughter, properly applied 
to the facts of the case. State v. Rummage, ante, 51, 185 S.E. 
2d 221; State v. Barrow, 276 N.C. 381, 172 S.E. 2d 512; State 
v. Todd, 264 N.C. 524, 142 S.E. 2d 154; State v. Gordon, 241 
N.C. 356, 85 S.E. 2d 322. 

Nor do we find merit in defendant's contention that the 
trial judge erroneously submitted the charge on manslaughter 
to the jury. There was ample evidence to support a verdict of 
manslaughter. 

A careful examination of this entire record discloses no 
prejudicial error. 

No error. 

STATE O F  NORTH CAROLINA v. EDWARD HOLDEN 

No. 6 1  

(Filed 28 January  1972) 

1. Criminal Law 5 99-expression of opinion by trial judge 

G.S. 1-180 prohibits any  opinion or intimation of the trial judge 
a t  any  time during the  t r ia l  which is  calculated to prejudice the par- 
ties in  the eyes of the jury. 

2. Criminal Law 8 99- remarks of court which belittle counsel 
Remarks from the bench which tend to belittle and humiliate 

counsel, o r  which suggest t h a t  counsel is not acting in good faith, 
reflect not only on counsel but  on the defendant a s  well and may 
cause the jury to  disbelieve all evidence adduced in defendant's behalf. 

3. Criminal Law 80 99, 170-remarks of trial court -harmless error  

I n  this homicide prosecution, defense counsel asked a State's wit- 
ness on cross-examination, "Don't you know a knife was found on 
the foot of this bed when they were cleaning up  there?", whereupon 
the t r ia l  court commented, "Now a r e  you going to put  on evidence 
to  t h a t  effect o r  a r e  you just making t h a t  up  to  ask the question," 
and thereafter told counsel, "Well, ask proper questions then." Held: 
Although the t r ia l  court's remarks were improper, they constituted 
harmless error  where the  evidence would support a conviction of second 
degree murder, defendant offered no evidence in  explanation or  mitiga- 
tion, and defendant was only convicted of manslaughter. 



N.C.1 FALL TERM 1971 427 

State v. Holden 

ON certiorari to review judgment of Bailey, J., a t  3 Sep- 
tember 1969 Regular Criminal Session, WAKE Superior Court. 

Defendant was charged in a bill of indictment with the first 
degree murder of Howard Carroll on 20 July 1969. When the 
case was called for trial, the solicitor announced the State would 
not seek a verdict of murder in the first degree but would ask 
for a verdict of murder in the second degree or manslaughter 
as  the jury may find. The defendant entered a plea of not guilty. 

Evidence for the State consisted of the testimony of Emma 
Carroll, wife of the deceased, and Mary Helen Jones, sister of 
the deceased. The defendant offered no evidence. 

The State's evidence tends to show that on the morning of 
20 July 1969 Howard Carroll went to the home of defendant 
Edward Holden to get a drink and returned a short time later 
with a half-gallon jar of home brew which he placed in the 
refrigerator. Around noon Mary Helen Jones came to the Car- 
roll home and defendant arrived shortly thereafter. Emma 
Carroll was not feeling well and defendant agreed to take her 
to  the doctor. They all got in defendant's pickup truck and, 
finding the doctor's office closed, took Emma to the Wendell- 
Zebulon Hospital. During the trip Howard Carroll was "play- 
ing" with a pocketknife which he rubbed against his sister 
Mary Helen Jones and pointed a t  the defendant. He was "play- 
ing with the knife and both of them was playing going all the 
way down there." 

When they arrived a t  the hospital, defendant asked Mary 
Helen to keep a pistol for him, and she put i t  in her pocketbook. 
Emma Carroll was checked by a nurse at  the hospital and re- 
leased. They returned to the Carroll home, arriving about 5:30 
in the afternoon, and Mary Helen Jones returned defendant's 
pistol to him a t  that time. Shortly after defendant entered the 
house he asked for the "jar" and sat on the couch drinking from 
it. Thereafter, there was a conversation about food. The Carroll 
children had eaten all the food, and defendant Holden said, "Go 
with me home and eat," and Howard Carroll replied, "He didn't 
have to go with him home, that he had something to eat there." 
Emma Carroll said she would fix something to eat. At  that time 
her husband Howard Carroll spoke and said, "I'm bad," and 
defendant said, "Well I am bad too." Emma was lying on the 
bed, and "then Howard walked over there on the side of the bed 
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where I was" and-"All I know a shot fired. Holden fired it." 
Mary Helen Jones was in the bathroom when she heard the 
shot and heard Emma say, "Don't do that." She rushed out in 
time to see defendant again aim the pistol a t  deceased. Defend- 
ant fired again, and Howard Carroll died on the floor about 
ten minutes later as  a result of gunshot wounds inflicted by 
defendant. Mary Helen Jones saw no weapon in her brother's 
hand. Both defendant and deceased had been drinking but 
neither appeared to be drunk. 

The next day Emma Carroll's brother gave her a knife. 
He said he got the knife "out of the foot of the car, the back seat 
of the car." Emma testified that i t  was her husband's knife but 
stated that he had nothing in his hands when he left the house 
after the shooting. 

Mary Helen Jones testified that defendant and deceased 
were good friends-"Always acted like brothers, went around 
together and all, but I ain't never known them to have no such 
stuff as they had that Sunday. I don't know why he shot him." 

The jury convicted defendant of manslaughter, and he was 
sentenced to twenty years in prison. Defendant gave notice of 
appeal but failed to perfect his appeal within time. Thereafter, 
upon a finding of indigency, Clarence M. Kirk was appointed to 
perfect the appeal and petitioned for certiorari to bring up the 
late appeal. Certiorari was allowed by the Court of Appeals, and 
the case was transferred to the Supreme Court for initial re- 
view under the Court's general order entered on 31 July 1970 
pursuant to G.S. 7A-31 (b) (4).  

Clarence M. Kirk, Attornep for defendant appellant. 

Robert Morgan, Attorney General, and Edward L. Eatman, 
Jr., Staff Attorney, for the State of North Carolina. 

HUSKINS, Justice. 

Mary Helen Jones stated on cross-examination that, al- 
though deceased had a knife on the trip to the hospital, he put 
i t  in his pocket and did not have a knife in his hand immediate- 
ly after defendant shot him. "If he had a knife quick as he 
fell out, he'd had that knife in his hand or lying in the bed 
or somewhere close around him." This statement evoked the 
following exchange : 
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"Q. [by defense counsel] Don't you know a knife was found 
on the foot of this bed when they were cleaning up there? 

"A. Nobody hadn't seen it. 

"COURT: Now are you going to put on evidence to that effect 
or are you just making that up to ask the question? 

"MR. KIRK [defense counsel] : Well, we have got some- 

"COURT: Are you going to put on evidence to that effect? 

"MR. KIRK: -on it, your Honor. 

VOURT : Well, ask proper questions then." 

Defendant argues the foregoing comments by the trial judge 
unmistakably indicated to the jury that defendant's contention 
about the knife was a fabrication unworthy of belief, amounted 
to an expression of opinion on the evidence, and was highly 
prejudicial. This constitutes defendant's first assignment of 
error. 

[I, 21 The duty of absolute impartiality is imposed on the trial 
judge by G.S. 1-180. Nowell v. Neal, 249 N.C. 516, 107 S.E. 2d 
107 (1959). The statute has been construed to prohibit any 
opinion or intimation of the judge a t  any time during the trial 
which is calculated to prejudice the parties in the eyes of the 
jury. State v. Douglas, 268 N.C. 267, 150 S.E. 2d 412 (1966). 
The respective functions of the judge and jury in criminal trials 
are clearly demarcated by G.S. 1-180; and by that demarcation 
the trial judge is denied the right, i n  any manner o r  in  any form, 
to invade the province of the jury. Everette v. Lumber Co., 250 
N.C. 688, 110 S.E. 2d 288 (1959) ; I n  re Will of Holcornb, 244 
N.C. 391, 93 S.E. 2d 454 (1956) ; State v. Owenby, 226 N.C. 
521, 39 S.E. 2d 378 (1946). Jurors respect the judge and are  
easily influenced by suggestions, whether intentional or other- 
wise, emanating from the bench. Consequently, the judge "must 
abstain from conduct or language which tends to discredit or  
prejudice the accused or his cause with the jury." State v. Car- 
ter, 233 N.C. 581, 65 S.E. 2d 9 (1951). Furthermore, remarks 
from the bench which tend to belittle and humiliate counsel, or 
which suggest that counsel is not acting in good faith, reflect 
not only on counsel but on the defendant as well and may cause 
the jury to disbelieve all evidence adduced in defendant's be- 
half. "Any remark of the presiding judge, made in the presence 
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of the jury, which has a tendency to prejudice the jury against 
the unsuccessful party is ground for a new trial." Homes, Inc. 
v. Holt, 266 N.G. 467, 146 S.E. 2d 434 (1966). See Annotation, 
Remarks or acts of trial judge criticizing, rebuking, or punish- 
ing defense counsel in criminal case, as requiring new trial or 
reversal, 62 A.L.R. 2d 166 (1958) ; Annotation, Prejudicial ef- 
fect of remarks of trial judge criticizing counsel in civil case, 
94 A.L.R. 2d 826 (1964) ; State v. Frazier, 278 N.C. 458, 180 
S.E. 2d 128 (1971). 

[3] The judge's critical remarks were indiscreet and improper 
and should not have been made. In a different setting they could 
be prejudicial so as to require a new trial. Here, however, in  
light of the evidence and considering the totality of circum- 
stances, we hold that the comments from the bench of which 
defendant complains constituted harmless error. Not every ill- 
advised expression by the trial judge is of such harmful 
effect as to require a reversal. The objectionable language must 
be viewed in light of all the facts and circumstances, "and un- 
less it is apparent that such infraction of the rules might 
reasonably have had a prejudicial effect on the result of the 
trial, the error will be considered harmless." State v. Perry, 231 
N.C. 467, 57 S.E. 2d 774 (1950) ; State v. Hoover, 252 N.C. 
133, 113 S.E. 2d 281 (1960). 

The facts and attendant circumstances in this case reveal 
a senseless killing, apparently without the slightest provocation. 
The evidence would support a conviction of murder in the sec- 
ond degree. Defendant offered no evidence in explanation or 
mitigation. There is nothing, save defense counsel's question 
which evoked the trial judge's ill-advised rejoinder, that the 
deceased was threatening defendant with a knife, or in any 
other manner, a t  the time and place the fatal shots were fired. 
Even so, defendant was only convicted of manslaughter. In 
this setting i t  is apparent that the words of the judge here 
under attack had no prejudicial effect on the result of the trial 
and must therefore be considered harmless. Unless i t  appears 
"with ordinary certainty that the rights of the prisoner have 
been in some way prejudiced by the remarks or conduct of the 
court, it cannot be treated as error." State v. Brmning, 78 N.C. 
555 (1877). Accord, State v. Brinso?~, 277 N.C. 286, 177 S.E. 
2d 398 (1970) ; State v. Swanezj, 277 N.C. 602, 178 S.E. 2d 
399 (1971). On this record, there is no reason to believe that 
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another trial would produce a different result more favorable 
to defendant. This assignment is overruled. 

The matters complained of in defendant's remaining assign- 
ments of error are  without significance and had no effect on 
the result of the trial. Further treatment of them is not required, 
and we overrule them without discussion. 

Defendant having failed to  show prejudicial error, the 
verdict and judgment will be upheld. 

No error. 

STATE OF NORTH CAROLINA v. WILLIAM C. GREEN 

No. 133 

(Filed 28 January 1972) 

1. Criminal Law § 161-necessity for exceptions 
An assignment of error is ineffectual unless based on an excep- 

tion duly noted in apt  time. 

2. Criminal Law 1 161- appeal a s  exception to judgment 

The appeal itself is an  exception to the judgment and presents 
the case for  review only for  errors appearing on the face of the 
record. 

3. Burglary and Unlawful Breakings 8 8- burglary conviction - face of 
record 

No error appears on the face of the record in this appeal from 
a conviction of second degree burglary. 

APPEAL by defendant from Crissman, J., October 1969 Ses- 
sion of RICHMOND Superior Court. 

Defendant was tried on a bill of indictment, proper in 
form, charging first degree burglary. When the case was called 
for trial, the solicitor announced the State would not insist 
upon a verdict of first degree burglary but would ask for a 
verdict of second degree burglary. Defendant was represented 
by Norman T. Gibson, attorney, and entered a plea of not 
guilty. The jury returned a verdict of guilty of second degree 
burglary, and from sentence imposed defendant gave notice of 
appeal to the Court of Appeals. The appeal was not perfected. 
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On 6 April 1971 Judge Harvey Lupton appointed James 
H. Pittman, attorney, to represent defendant on a post-convic- 
tion hearing. On 8 April 1971 Judge James Long denied defend- 
ant's request for a post-conviction hearing for the reason that 
defendant had failed to exhaust his appellate remedies and 
ordered Mr. Pittman to  file a petition for c e r t i o r a ~  in the Court 
of Appeals. That court allowed certiorari, and the case was 
transferred to the Supreme Court under its general order of 
31 July 1970. 

The evidence for the State tends to show that on 23 July 
1969 Willie McNair and his wife were occupying living quarters 
in a tavern which they owned and which McNair operated. 
About 3 a.m. on that date McNair and his wife were awakened 
by the sound of someone breaking the padlocks on the front 
door of the tavern. After the locks were broken, two men, one 
of whom was identified as defendant, entered the front door of 
the tavern. Defendant saw McNair inside the building and shot 
a t  him with a pistol. McNair returned the fire with a shotgun, 
hitting defendant, who fell to the floor of the tavern. He man- 
aged to stagger out of the building to his car where he fell 
again. Pursuant to a call from McNair, Robert Taylor, a deputy 
sheriff of Richmond County, arrived a t  the tavern about 3:20 
a.m. He found the wounded defendant lying next to his car. 
Taylor followed a trail of blood from the spot where defendant 
was lying to a large pool of blood about four feet inside the 
tavern. A .32 caliber pistol containing four live shells and one 
spent shell was found eighteen inches from this pool of blood. 
Two broken padlocks were found outside the door. 

Defendant and his wife testified. Their evidence tends to 
show that defendant worked as a laborer and was a part-time 
preacher on weekends. On the night in question he had been to 
a church service in Bennettsville, South Carolina. He left this 
service about 12:30 a.m. and drove to Wadesboro, North Caro- 
lina, to see a Reverend Ingram. Not finding Ingram a t  home, 
defendant left for Gibson, North Carolina, to see his employer. 
On the way to Gibson, defendant's car overheated and he 
stopped to get some water a t  McNair's tavern. The tavern was 
closed and defendant could not find a spigot. He drove down 
the road about a quarter of a mile but as his car continued to 
overheat, he returned to the tavern. When he arrived there this 
time, the front door was slightly open and a light was on inside. 
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Defendant did not break any locks and did not enter the tavern, 
but while he was standing outside in the parking lot, McNair 
shot him. 

Attorney General Robert Morgan, Assistant Attorney Gen- 
eral Eugene Hafer, and Associate Attorney Ann Reed fo r  the 
State. 

Pittman, Pittman & Pittman by James H. Pittman for de- 
f endant appellant. 

Under the heading "Grouping of Exceptions and Assign- 
ments of Error," defendant lists five assignments of error. 
There are no exceptions in the record and none of the five 
assignments are based upon exceptions. 

[I, 21 An assignment of error is ineffectual unless based on an 
exception duly noted in apt time. State v. Greene, 278 N.C. 649, 
180 S.E. 2d 789 (1971) ; State v. Rogers, 275 N.C. 411, 168 S.E. 
2d 345 (1969) ; Vance v. Hampton, 256 N.C. 557, 124 S.E. 2d 
527 (1962) ; 1 Strong, N. C. Index 2d, Appeal and Error 24. 
Questions not embraced in an exception duly taken a t  the trial 
may not be presented on appeal. Nevertheless, the appeal itself is 
an exception to the judgment and presents the case for review 
only for errors appearing on the face of the record. State v. 
Jackon, 279 N.C. 503, 183 S.E. 2d 550 (1971) ; 3 Strong, N. C. 
Index 2d, Criminal Law 3 161. 

The indictment in this case, proper in form, charged de- 
fendant with burglary in the first degree. When the matter 
came on for trial, prior to the taking of any testimony, the 
solicitor announced that he would not t ry  defendant for first 
degree burglary but for second degree burglary. Defendant 
did not object and took no exception. Defendant entered a plea 
of not guilty, and the trial proceeded upon the charge of 
burglary in the second degree. State v. Allen, 279 N.C. 115, 
181 S.E. 2d 453 (1971). The jury found defendant guilty of 
second degree burglary, and the court imposed sentence of not 
less than 30 nor more than 40 years in the State's prison. This 
sentence is within the limits prescribed by G.S. 14-52 for 
burglary in the second degree. 
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[3] The indictment sufficiently charged the crime for which 
defendant was tried in a properly organized court, and the 
sentence was within statutory limits. We have carefully exam- 
ined this record and find no error. 

No error. 
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STATE OF NORTH CAROLINA v. MICHAEL BASS AND GREGORY 
ALEXANDER BARRETT 

No. 78 

(Filed 9 February 1972) 

1. Constitutional Law 32- capital case - waiver of counsel by indigent 
At  all times pertinent to this rape case, an indigent defendant in 

a capital case could not waive the right to counsel either orally or in 
writing. [Former] G.S. 7A-457. 

2. Constitutional Law 9 32-right to counsel a t  lineup 
A pretrial in-custody lineup for identification purposes is a criti- 

cal stage in the proceedings, and by statute in this State an accused 
so exposed is  entitled to the presence of counsel. G.S. 7A-451 (b) (2).  

3. Criminal Law 8 66- illegal pretrial lineup - in-court identification - 
independent origin 

Rape victim's in-court identification of defendant was not tainted 
by an illegal lineup and was properly admitted, where the trial court 
found upon competent supporting evidence that  the victim's in-court 
identification was based on her observation of defendant during the 
assault and originated independently of the lineup. 

4. Criminal Law 8 66- evidence of illegal lineup identification - harm- 
less error 

Although the trial court erred in the admission of evidence of the 
identification of defendant in a February 1971 lineup a t  which de- 
fendant was not represented by counsel, such error was harmless be- 
yond a reasonable doubt in light of the State's strong evidence of 
defendant's guilt and the fact that  the victim's identification of defend- 
ant  was not based on the lineup identification but was independent in 
origin. 
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5. Criminal Law § 66- admissibility of identification testimony -writ- 
ten findings filed after evidence admitted 

Defendants were not prejudiced if, as defendants contend, the 
trial court's findings and conclusions as  to the admissibility of identifi- 
cation testimony were reduced to writing and filed after the testimony 
had been admitted before the jury where the findings were supported 
by competent evidence on voir dire and the testimony was competent, 
although it is the better practice to make such findings a t  the time the 
evidence is  tendered and before it is admitted. 

6. Criminal Law 8 21- preliminary hearing -function of district court 
judge 

In his capacity as  examining (or committing) magistrate in a 
felony case, the district judge is concerned only with determining 
(1) whether a felonious offense has been committed and (2)  whether 
there is probable cause to charge the prisoner therewith. G.S. 15-94; 
G.S. 15-95. 

7. Criminal Law 5 21- preliminary hearing - failure to reduce testi- 
mony to  writing 

The requirement of G.S. 15-88 that  an examining magistrate re- 
duce to writing "the evidence given by the several witnesses examined" 
is directory only and not mandatory, and defendants were not preju- 
diced by failure of the district judge who conducted the preliminary 
hearing to reduce to writing the testimony before him. 

8. Criminal Law 8 86- credibility of defendant - impeachment on voir 
dire 

In  this rape prosecution, the solicitor was properly permitted to 
examine defendant on voir dire respecting the admitted fact that  he 
was then on parole from a sentence previously imposed for assault 
with intent to commit rape, since defendant's credibility as  a witness 
was subject to impeachment before the judge in the same manner as  
i t  would have been had he taken the stand and testified before the 
jury. 

9. Criminal Law $8 66, 87- in-court identification -leading questions 
on voir dire 

The trial court did not abuse its discretion in permitting the 
solicitor to ask a rape victim leading questions on voir dire as to 
whether her identification of defendant was based on a pretrial lineup. 

10. Criminal Law 42; Rape 8 10- testimony that jacket was "similar" 
to one worn by assailant 

The trial court did not e r r  in allowing a rape victim to testify 
that  a green military-type jacket admitted in evidence was "similar" 
to the coat worn by defendant when he raped her. 

11. Rape 8 10-clothing worn by defendant when arrested 
A blue sweat shirt and a red T-shirt defendant was wearing when 

arrested were properly admitted in a rape case, the prosecutrix having 
testified that  defendant was wearing a red T-shirt when he raped 
her, and there being evidence that  hairs on the blue sweat shirt 
matched in microscopic detail hairs taken from the prosecutrix. 
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12. Criminal Law 39- evidence to rebut codefendant's alibi - admission 
against defendant - harmless error 

In a rape prosecution, the admission of testimony of a State's 
witness offered to rebut a codefendant's alibi evidence, if erroneous 
as  to defendant, did not prejudice defendant since the exclusion of 
such evidence as to him would not have affected the result of his 
trial. 

13. Criminal Law 8 92- consolidation of rape charges against two defend- 
ants 

The trial court did not err  in consolidating for trial indictments 
charging two defendants with identical crimes of rape. 

14. Indictment and Warrant 8 14-- grounds for quashing indictment 
A bill of indictment may be quashed for want of jurisdiction, for 

irregularity in the selection of the grand or petit jury, or for defect 
in the bill of indictment. 

15. Indictment and Warrant 8 14-motion to  quash 
A motion to quash lies only for a defect appearing on the face 

of the warrant or  indictment. 

16. Indictment and Warrant § 14-motion to quash 
A motion to quash does not lie unless i t  appears from an inspec- 

tion of the warrant or  indictment that  no crime is charged or that  
the warrant or  indictment is  otherwise so defective that  i t  will not 
support a judgment. 

17. Indictment and Warrant 8 14- motion to quash - consideration of ex- 
traneous evidence 

In ruling on a motion to quash, the court is not permitted to 
consider extraneous evidence; therefore, when the defect must be 
established by evidence aliunde the record, the motion must be de- 
nied. 

18. Indictment and Warrant 8 14-motion to quash - alleged arrest with- 
out probable cause - recitals in motion and affidavit by counsel - 
court's failure to consider 

In ruling on defendant's motion to quash a rape indictment on 
the ground that  defendant was arrested without probable cause, the 
trial court properly ignored defendant's recitals in the motion, based 
on information and belief, that  the victim failed to identify photo- 
graphs of him and that  the police refused to place him in a lineup, 
and an affidavit of defendant's counsel that  he had demanded a lineup 
for defendant and that  the prosecutrix stated on oath a t  the prelimi- 
nary hearing that  she was not certain of her identity of defendant, 
since evidence foreign to the record may not be used to establish a 
defect in the indictment. 

19. Criminal Law § 66- identification a t  preliminary hearing - imper- 
missble suggestiveness 

The preliminary hearing was not impermissibly suggestive so 
as  to render incompetent the testimony of a rape victim that  she 
identified defendant a t  the preliminary hearing as one of her assail- 
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ants, where there was no evidence of impermissible suggestiveness by 
the officers or the court, and the victim testified that  she recognized 
defendant without prompting as  soon as she entered the courtroom. 

20. Criminal Law 8 66- evidence of identification a t  preliminary hearing 
The fact that  a rape victim failed to identify defendant from 

photographs and the fact that  there were discrepancies and contradic- 
tions in her testimony a t  the preliminary hearing goes to the weight 
of rather than the competency of her testimony that  she identified 
defendant a t  the preliminary hearing as  one of her assailants. 

21. Criminal Law $8 99, 170- remarks of trial court - harmless error 
In this rape prosecution, the following remarks of the trial court 

to defense counsel, while improper, did not constitute prejudicial error 
when considered in context and in the setting in which they occurred: 
(1) "It [question by defense counsel] must not have been important 
then. If you don't care to restate it, we won't move into it."; (2)  "Just 
a minute that  wasn't what she said a t  all. You know there are not six 
Saturdays in February. And you know this witness knows there are 
not six Saturdays in February."; (3) "You are not to lecture this 
witness. I mean what I say. Now, you cross-examine him." 

Justice LAKE concurring in result. 

DEFENDANTS appeal from Johnston, J., 24 May 1971 Ses- 
sion, GUILFORD Superior Court. This case was docketed as No. 
138 and argued a t  the Fall Term 1971. 

Defendants were tried upon separate bills of indictment, 
proper in form, charging them with the rape of Sandra K. 
Garner on 6 February 1971. Defendant Barrett's motion for a 
separate trial was denied, and defendants were tried together 
over Barrett's objection. Bass was adjudged indigent and was 
represented by the public defender. Barrett was represented by 
privately employed counsel. 

The State's evidence tends to show that Sandra Garner, a 
sixteen-year-old high school girl, went to the Buckaroo Steak 
House on 6 February 1971 a t  9 :30 p.m. to pick up Cathy Edger- 
ly, a girl friend who worked there. Sandra was driving a black 
and white 1963 Plymouth Fury four-door sedan. She parked 
i t  in front of the Steak House in a well-lighted area near the 
door. She observed two young colored men standing nearby. She 
had never seen them before but; now knows them as Michael 
Bass and Gregory Alexander Barrett. She entered the Steak 
House to let Cathy know she was there and waiting for her. 
When she returned and entered her car, defendant Bass opened 
the right front passenger door, grabbed her hair, pulled her head 
down to the seat and struck her on the head. Defendant Bar- 
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rett entered her car by the left front door and pulled a gun. 
Bass took her car keys from her pocketbook, and Barrett drove 
the car away while Bass held her head down on the seat. She 
screamed and struggled to no avail. As they traveled along Sum- 
mit Avenue in Greensboro, she could see their faces under the 
street lights and recognized them as the same two young colored 
men she had seen before entering the Steak House. 

One defendant asked Sandra her name and where she 
went to school. "I gave him a fake name, and they got my driv- 
er's license out of my pocketbook and read my name and ad- 
dress and said they knew who I was and where I lived, and 
if they read anything about i t  in the paper or anything hap- 
pened to either one of them, they knew who I was and where I 
lived and wouldn't be afraid to come after me and kill me." 

The driver, Barrett, turned left off Summit Avenue onto 
a dirt road. Sandra was then pushed headfirst over the front 
seat into the rear seat and landed with her face against "the 
back of the back seat." Bass followed her into the back seat, 
forcibly removed her boots, her panties and panty hose, and 
had intercourse with her by force and against her will. Barrett 
stopped the car, opened the door and got into the back seat. The 
dome light came on and Sandra again saw their faces and recog- 
nized them as the two young men she had seen earlier before 
she entered the steak house. Bass stood outside the car by the 
right rear door, and Barrett had intercourse with Sandra by 
force and against her will. Then Bass reentered the car and 
raped the girl a second time. Then Barrett raped her a second 
time. While this was taking place Bass got under the wheel 
and started driving. 

The rear window of the car had fogged over and "Bass told 
Barrett to get up and clear the back window so he could see if 
there was a police car behind us. . . . Barrett raised up and 
cleared the back window with his hands so he could see if i t  
was a police car behind us. Then he said 'It might be a police 
car. I t  doesn't have any lights. Turn down this road, and if 
i t  follows us, we know i t  is.' " When the car continued to follow 
them as they turned into various side streets, Bass said: "Get 
ready because we are going to have to jump." Both men then 
jumped from the car while it was still moving and ran away. 
Bass was dressed in a green army jacket, a red T-shirt and 
was wearing boots. Barrett had on a beige jacket. Sandra could 
remember nothing else about their dress. 
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Peyton Murray, with his wife and daughter, had supper 
a t  the Buckaroo Steak House on 6 February 1971. They finished 
eating about 9:30 p.m. and went to their car. They saw two 
colored boys "back up a little bit" when they came out. These 
young men were fifteen to twenty feet away. The Murrays sat 
in their vehicle about five minutes and watched the two subjects 
peeping in the windows and staying in the dark behind some 
columns. About 9:40 p.m. a girl came out and entered her car 
and the two boys rushed her, one on each side of her car. "The 
light skinned boy had that girl's head pounding her down on 
the seat. I jumped out and hollered and cursed them. And they 
just backed out like this and went up Summit Avenue." They 
were in a Plymouth with a white top and a dark bottom, license 
number BD-7521. Mr. Murray went into the Steak House and 
told Cathy Edgerly to call the girl's father, as a result of which 
the police were also alerted. One of the assailants was wearing 
an army jacket with bright buttons, similar to State's Exhibit 
4, the jacket Bass was wearing when arrested, but the Murrays 
were unable to identify defendants as the men they saw a t  the 
Steak House that night. 

In response to a radio call about 10 p.m., Officer Simpson 
drove to the Buckaroo Steak House area looking for the black 
and white Plymouth bearing license number BD-7521. He saw 
the car a t  approximately 10:40 p.m. in a line of traffic a t  a 
stop light a t  Market and Laurel Streets. He followed the car 
and saw a Negro male wipe off the back glass. The car then 
made various right and left turns along unpaved streets and 
alleys and was momentarily out of view when i t  rounded blind 
corners. When the officer finally jumped from his car and ran 
to the slowly moving Plymouth near a dead-end alley, Sandra 
Garner was its only occupant. She was crying and, except for 
a white sweater shirt, naked and said she had been raped. She 
told the officer her assailants ran south toward the railroad 
tracks. Officer Downs and Officer Hightower were patrolling 
in separate cars in the area, and each was alerted by radio 
about 10:40 p.m. Officer Downs left his car and went to the 
railroad tracks where he saw two colored males running across 
the tracks. He pursued them through a wooded area and into 
a clearing back of a churchyard. Officer Hightower approached 
the railroad tracks in the opposite direction from Officer Downs 
and saw two Negro males running toward him. He saw them 
run into the woods and then across a parking lot behind the 
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church. One disappeared in a patch of woods and the other ran 
toward Nocho Street where defendant Bass lived with his 
mother. Officer Downs searched the area and found defendant 
Bass hiding in a Dempster Dumpster under the garbage and 
trash with only his eyes showing. "I told the man to get up. 
He stood up and made the statement that I had nothing on 
him and no one could identify him. . . . As he was getting out 
of the dumpster, I observed his belt was undone and his fly was 
partially unzipped." He had on a green army-type jacket and 
was wearing a blue sweat shirt with a red T-shirt underneath 
and military-type boots. 

The officers knew that Michael Bass and Gregory Barrett 
were friends and ran together. When Bass was taken into custo- 
dy an alert was put out for Barrett. Officer McNair learned from 
Ronald Bass, a brother of Michael Bass, that these defendants 
were together on the night in question and left the house to- 
gether between 8 and 9 p.m. Gregory Barrett was duly arrested 
a t  2:30 a.m. on February 8 in a room at the O'Henry Hotel 
where he lived. State's Exhibit 5, a light beige jacket-type coat, 
was hanging on the closet door. 

Following his arrest, defendant Bass was warned of his 
constitutional rights as required by Miranda v. Arizona, 384 
U.S. 436, and, with full knowledge and understanding of his 
right to counsel, orally waived such right and agreed to partici- 
pate in a lineup without a lawyer present, saying he would call 
his lawyer in the morning. Accordingly, around 3:30 a.m. on 
the morning of 7 February 1971, Sandra Garner viewed a line- 
up of seven Negro males including Bass and identified him as  
one of her assailants. Defendant Barrett was never placed in a 
lineup following his arrest. Sandra next saw him a t  the pre- 
liminary hearing. She testified: "I recognized him as soon as  I 
came into the room. He was sitting over on one side of the room 
against the wall. Nobody prompted me or pointed him out in 
any way." 

Sandra Garner positively identified both defendants at  
the preliminary hearing and in court a t  the trial. She testified 
that she based her in-court identification "on the times I saw 
them the night i t  took place; outside the Buckaroo, and when I 
came out of the Buckaroo I saw them; in the car, and just 
the times I saw them that night." 
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Defendants duly objected to all in-court identification tes- 
timony, and a voir dire hearing was conducted prior to its admis- 
sion. The State and both defendants offered evidence on the voir 
dire following which the trial judge found as a fact: (1) That 
Bass was duly warned of his constitutional rights; (2) that Bass 
freely and voluntarily, knowingly and understandingly waived 
his right to counsel orally before going into the lineup and 
thereafter freely participated in i t ;  (3) that the lineup con- 
sisted of seven Negro males, including Bass, and that a t  least 
two other participants were wearing army-type jackets or 
coats, green in color; (4) that Sandra Garner identified one 
of her assailants as the fourth man from the left in the lineup, 
and Bass was standing fourth from the left; (5) that no one 
prompted Sandra Garner or suggested to her in any way who 
Bass was or where he was standing in the lineup; (6) that 
Sandra had seen defendants Bass and Barrett about 9 :30 p.m. on 
6 February 1971 when she first went to the Buckaroo Steak 
House, and saw them again when she left her car and entered 
the Steak House, and saw them again when she left the Steak 
House and returned to her car, and saw their faces from time 
to time when they drove under street lights and when the dome 
light came on in the car ;  (7) that Sandra Garner's in-court 
identification of both defendants originated independently of 
the lineup; (8) that the pre-trial out-of-court identification 
procedures in which Bass participated were not so impermissi- 
bly suggestive as to give rise to a substantial likelihood of ir- 
reparable misidentification ; (9) that Sandra recognized defend- 
an t  Barrett a t  the preliminary hearing on 12 February 1971 as 
soon as she entered the courtroom and saw him seated in a 
group with other persons, including several Negro males, and 
there was no suggestiveness on the part of the officers or any- 
one else as to  who Barrett was or where he was seated; (10) 
that her identification of Barrett was based on her observation 
of him as she entered and left the Buckaroo Steak House, and 
at the time he forced his way into her car, and upon seeing him 
before and during the attack on her;  (11) that her in-court 
identification of Barrett "was independent of and untainted by 
outside influences and is based solely on her seeing Barrett be- 
fore and during his attack on her and is of independent origin 
and not from any pre-trial confrontation"; and (12) that her 
identification of Barrett a t  the preliminary hearing was not 
impermissibly suggestive so as to give rise to a substantial likeli- 
hood of irreparable misidentification on her part. The court 
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thereupon concluded that her in-court identification of both 
defendants was competent. Defendants' motions to suppress 
were thereupon denied, and the in-court identification of each 
defendant by Sandra Garner was admitted over objection. 

Michael Bass did not testify and offered no evidence. 

Gregory Barrett testified in his own behalf. His evidence 
tends to show that he attended a movie with his girl friend 
Brenda Brown on Saturday night, the 6th day of February 1971, 
arriving a t  the theater about 7:30 p.m. and leaving the theater 
about 9 :30 p.m.; that he then sent his girl friend home on a 
bus and went to Michael Bass' house, arriving there "about a 
quarter of ten to ten thirty"; that Bass was not a t  home and 
he watched television until about 11 p.m. a t  the Bass residence; 
that he then called Brenda Brown and they rode a cab to the 
O'Henry Hotel, where they had been living together for about 
four months, and went to bed. Barrett stated that he did not 
see Michael Bass a t  all on 6 February 1971. 

Brenda Brown corroborated Barrett's testimony. She testi- 
fied they arrived a t  the theater a t  7:30 p.m. on 6 February 
1971, saw the movie completely through, and left a t  9 :30 p.m.; 
that she then rode a bus to her grandmother's home and Barrett 
left, saying he was going to Michael Bass' house; that Barrett 
telephoned her about 11 p.m. as a result of which she caught a 
cab, went to the Bass home, and she and Barrett watched Shock 
Theater on television until midnight or later and then rode a 
cab to the O'Henry Hotel where they retired for the night; that 
Michael Bass never came home during the time she was there. 
She admitted on cross-examination that she gave a statement 
(S-10) to the police, written in her own handwriting and signed 
by her, that she and Barrett went to the theater a t  5 :30 p.m., got 
out about 7:30 p.m., and she caught a bus to Paulette Knox's 
house. She asserted, however, that she had the time mixed up 
and the written statement was not true. 

Defendant Barrett offered other witnesses whose testimony 
tends, in some measure, to support his alibi. 

The State offered rebuttal evidence which tended to show, 
among other things, that Brenda Brown gave the police a state- 
ment in her own handwriting that she and Gregory Barrett 
went to the Carolina Theater a t  5 :30 p.m. on 6 February 1971 
and left about 7 :30 p.m.; that she went to Paulette Knox's 
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house and Gregory Barrett said he was going down to Michael 
Bass' house; and that upon receiving a phone call from Barrett 
around 11 p.m. she went to Michael Bass' house. As a State's 
rebuttal witness, Paulette Knox testified that she went to 
Brenda Brown's home before noon on 6 February 1971 and took 
Brenda to her house and they stayed there together all that day; 
that "[alfter dark, we left my house and went to the Paradise 
Drive-In. I don't know what time it was, but the two of us were 
together, and we got back between the hours of 11 :00 or 11 :30." 
Paulette Knox further testified that Brenda Brown had called 
her on numerous occasions, including the day of the trial, and 
urged her to change her testimony. "She told me to tell the cohrt 
i t  was on a Friday, but i t  wasn't. I t  was on a Saturday." 

The jury convicted both defendants of rape and recommend- 
ed life imprisonment. Judgment was pronounced accordingly 
and defendants appealed, assigning errors noted in the opinion. 

Wallace C. Harrelson, Public Defender, and J. Dale S h e p  
ard, Assistant Public Defender, Attorneys for Defendant Appel- 
lant Bass. 

Alston, Pell, Pell & Weston, by E. L. Alston, Jr., Attorneys 
for Defendant Appellant Barrett. 

Robert Morgan, Attorney General, and Millard R. Rich, 
Jr., Assistant Attorney General, for the State of North Carolina. 

HUSKINS, Justice : 

The first assignment of defendant Bass is based on the 
contention that since he did not sign a written waiver of his 
right to counsel a t  the lineup when he was exhibited to the 
prosecuting witness for identification, the lineup was illegal and 
his subsequent in-court identification by Sandra Garner was 
tainted and inadmissible. He therefore argues that his motion 
to suppress her in-court identification should have been allowed. 

[I] At all times pertinent to this case, an indigent defendant 
in a capital case could not waive the right to counsel either 
orally or in  writing. See 1969 Session Laws, Chapter 1013, 
Section 1, codified as G.S. 7A-457; State v. Lynch, 279 N.C. 
1, 181 S.E. 2d 561 (1971). 

[2] A pretrial in-custody lineup for identification purposes is 
a critical stage in the proceedings, and by statute in this State 
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an  accused so exposed is entitled to the presence of counsel. 
G.S. 7A-451 (b) (2).  Defendant Bass, an indigent charged with 
a capital offense, thus had the constitutional right to the pres- 
ence of counsel a t  the lineup, and the in-court identification of 
the accused by a lineup witness was incompetent unless the 
trial court first determined on voir dire that the in-court identi- 
fication had an independent origin and was not tainted by the 
illegal lineup. United States v. Wade, 388 U.S. 218, 18 L.Ed. 2d 
1149, 87 S.Ct. 1926 (1967) ; Gilbert v. California, 388 U.S. 263, 
18 L.Ed. 2d 1178, 87 S.Ct. 1951 (1967) ; State v. Wright, 274 
N.C. 84, 161 S.E. 2d 581 (1968) ; State v. Rogers, 275 N.C. 411, 
168 S.E. 2d 345 (1969) ; State v. Austin, 276 N.C. 391, 172 
S.E. 2d 507 (1970). 

[3J Here, the court conducted a voir dire examination in the 
absence of the jury following which i t  found as a fact, upon 
supporting evidence, that Sandra Garner's in-court identifica- 
tion of Bass and Barrett was based on her observation of them 
during the assault upon her and originated independently of 
the lineup. These findings of fact by the trial judge are con- 
clusive when, as here, they are supported by competent evidence. 
State v. Graz~, 268 N.C. 69, 150 S.E. 2d 1 (1966) ; State v. Black- 
well, 276 N.C. 714, 174 S.E. 2d 534 (1970) ; State v. Harris, 
279 N.C. 307, 182 S.E. 2d 364 (1971). In light of these princi- 
ples, it follows that the victim's in-court identification of Bass 
was not tainted by the lineup and was properly admitted. 

[4] Even so, due to absence of counsel a t  the lineup, the court 
erred in admitting evidence of the lineup identification; and if 
there is a reasonable possibility that this erroneously admitted 
evidence might have contributed to the conviction of Bass, a 
new trial is required. If not, i t  was harmless error. Fahy v. COG 
necticut, 375 U.S. 85, 11 L.Ed. 2d 171, 84 S.Ct. 229 (1963). 
"One who, because of the statute, is precluded in a capital case 
from waiving the right to counsel during an in-custody, pretriaI 
lineup stands in the same position as an accused who did not 
knowingly, understandingly and voluntarily waive the right to 
counsel before the enactment of Chapter 7A, Article 36 of the 
General Statutes." State v. Chance, 279 N.C. 643, 185 S.E. 
2d 227 (1971). Therefore the determinative question, simply 
stated, is whether the erroneously admitted evidence of the line- 
up identification of Bass contributed to his conviction or was 
harmless beyond a reasonable doubt. This requires a brief re- 
view of the evidence. 
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Here, Sandra Garner was with defendants for a t  least 
forty-five minutes. She observed them in a well-lighted area 
before and a t  the time they entered her car. She observed them 
while riding along a well-lighted street. She observed them when 
the car door was opened and the dome light came on. She talked 
with them from time to time during her abduction. Two Negro 
males were seen running from the point where she was found 
toward the point where Bass was arrested, a distance of only 
two and one-half blocks. When arrested, Bass was hiding in a 
Dempster Dumpster with his belt undone and his fly partially 
unzipped. When apprehended, Bass exclaimed to the officer 
that he "had nothing on him and no one could identify him." 
Bass was wearing a green army-type jacket, a blue sweat shirt 
over a red T-shirt, and army-type boots-clothing similar to the 
victim's description of one of her assailants. Hairs found on the 
blue sweat shirt Bass was wearing and hairs taken from the 
prosecutrix were "microscopically alike in all identifiable char- 
acteristics." On this record there is little chance that another 
trial with the lineup evidence excluded would produce a differ- 
ent result more favorable to defendant Bass. "To warrant a 
new trial i t  should be made to appear by defendant that the 
admission of the evidence complained of was material and 
prejudicial to defendant's rights and that a different result 
would have likely ensued if the evidence had been excluded." 
State v. Temple, 269 N.C. 57, 152 S.E. 2d 206 (1967) ; State v. 
Williams, 275 N.C. 77, 165 S.E. 2d 481 (1969). 

In light of all the evidence, fortified by the fact that Sandra 
Garner's identification of Bass was not based upon the lineup 
identification but was independent in origin, we conclude that 
there was no reasonable possibility that evidence of the lineup 
identification of Bass contributed to his conviction. Its admis- 
sion was harmless beyond a reasonable doubt. Clzapman u. 
California, 386 U.S. 18, 17 L.Ed. 2d 705, 87 S.Ct. 824 (1967) ; 
Hawington v. California, 395 U.S. 250, 23 L.Ed. 2d 284, 89 
S.Ct. 1726 (1969) ; State v. Brimon, 277 N.C. 286, 177 S.E. 
2d 398 (1970) ; State v. Szoaney, 277 N.C. 602, 178 S.E. 2d 
399 (1971). The first assignment of defendant Bass is over- 
ruled. 

151 Both defendants contend i t  was also error for the triaI 
judge to file his findings of fact upon the voir dire examination 
after the evidence had already been admitted before the jury. 
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Defendants argue that  the voir dire was conducted on May 24 
and 25 and the judge's findings of fact were filed on June 3 at 
2:30 p.m. after all testimony before the jury had been taken. 
We fail to see how defendants have been prejudiced. The find- 
ings of fact are  dated May 25 and were filed on June 3. The 
judgments pronounced bear date of June 5, 1971. Obviously the 
findings were made and filed during the trial. The record does 
not show with any degree of clarity the sequence of events fol- 
lowing the voir dire. If i t  be conceded arguendo that  the court's 
findings and conclusions were reduced to writing after the 
evidence was admitted before the jury, defendants were not 
prejudiced. The findings were supported by competent evidence 
offered on the voir dire, and the evidence was competent before 
the jury. As stated in  State v. Doss, 279 N.C. 413, 183 S.E. 2d 
671 (1971), "it is better practice fo r  the court to  make such 
findings a t  some stage during thre trial, preferably a t  the time 
the [evidence] is tendered and before i t  is admitted." This as- 
signment is not sustained. 

Defendants' next assignment is grounded on the failure of 
the district judge who conducted the preliminary hearing to 
reduce to writing the testimony of the witnesses examined be- 
fore him. Both defendants contend they were prejudiced on 
the trial in the superior court by reason of such failure. 

[6, 71 G.S. 78-272 (b)  confers jurisdiction on the district court 
"to conduct preliminary examinations and to bind the accused 
over for trial . . . upon a finding of probable cause, making 
appropriate orders as  to bail or commitment." When perform- 
ing such duties the district judge sits only as an examining 
magistrate in all felony cases, State v. Wall, 271 N.C. 675, 157 
S.E. 2d 363 (1967), because the trial of felonies is  beyond the 
jurisdiction of the district court. In his capacity as examining 
(or committing) magistrate, the district judge is concerned only 
with determining (1) whether a felonious offense has been 
committed and (2) whether there is probable cause to charge 
the prisoner therewith. G.S. 15-94; G.S. 15-95. Although G.S. 
15-88 requires an examining magistrate to reduce to writing 
"[tlhe evidence given by the several witnesses examined," this 
requirement is directory only and not mandatory. I t  was so 
held in State v. Z ~ w i n ,  2 N.C. 112 (1794) and reaffirmed in 
State v. Parish, 44 N.C. 239 (1852). Further discussion of the 
point raised would serve no useful purpose. This assignment is 
overruled. 
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[8] The solicitor was permitted over objection to cross-examine 
defendant Bass on the voir dire respecting the admitted fact 
that he was then on parole from a sentence previously imposed 
for assault with intent to commit rape. He argues the judge 
was prejudiced by such evidence and assigns as error its admis- 
sion on voir dire. The assignment has no merit and requires 
little discussion. Bass took the witness stand during the voir 
dire, and his credibility was subject to impeachment before the 
judge in the same manner as i t  would have been had he taken 
the stand and testified before the jury. 

[9] During the voir dire examination of Sandra Garner, the 
solicitor was permitted to ask, and the witness to answer, over 
objection, as follows : 

"Q. Is your identification here of Bass in any way 
based on that lineup? 

"A. I recognized him from the times I saw him before 
the lineup. 

"Q. In the absence of attendance a t  the lineup, would 
you still be able to recognize him here today? 

"A. Yes, sir. I would still be able to recognize him." 

Defendant Bass assigns the court's ruling as error. 

The trial court has discretionary authority to permit lead- 
ing questions in proper instances, State v. Painter, 265 N.C. 
277, 144 S.E. 2d 6 (1965), and upon defendant's failure to show 
prejudice such discretionary action of the trial court will not 
be disturbed. State v. Cranfield, 238 N.C. 110, 76 S.E. 2d 353 
(1953). "The allowance of leading questions is a matter entirely 
within the discretion of the trial judge, and his rulings will not 
be reviewed on appeal, a t  least in the absence of abuse of discre- 
tion." Stansbury, N. C. Evidence (2d ed.) Witnesses Q 31; State 
v. Pearson, 258 N.C. 188, 128 S.E. 2d 251 (1962). No abuse of 
judicial discretion is shown. This assignment is overruled. 

[lo] When Bass was arrested he was wearing a green military- 
type jacket. I t  was offered in evidence as State's Exhibit 4. This 
jacket was exhibited to Sandra Garner while she was on the 
witness stand and she was permitted to testify, over objection, 
that i t  was "similar" to the coat worn by Bass on the night he 
raped her. Bass assigns the admission of this testimony as error. 
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The assignment merits no discussion and is overruled. State v. 
Macklin, 210 N.C. 496, 187 S.E. 785 (1936). "Any evidence 
which is relevant to the trial of a criminal action is admissible." 
State v. Winford, 279 N.C. 58, 181 S.E. 2d 423 (1971). The 
relevancy of "similarity" between State's Exhibit 4 and the 
jacket worn by the man who raped the witness should be ap- 
parent to all. 

[li] Likewise, the blue sweat shirt (S-7) and the red T-shirt 
(S-8) Bass was wearing when arrested were properly allowed 
in evidence. The prosecutrix testified that Bass was wearing a 
red T-shirt when he raped her, and hairs on the blue sweat 
shirt matched, in microscopic detail, hairs taken from the prose- 
cutrix. In  this setting, the relevancy of these exhibits on the 
question of identity is so readily apparent that the assignments 
of error based thereon seem trivial. "There was no violation 
of the defendant's right in requiring him, while in custody under 
a valid arrest upon the charge in this case, to change his cloth- 
ing and in taking from him the clothing which he wore a t  the 
time of his arrest immediately after the alleged offense. There 
was no error in permitting the State to introduce in evidence 
the shirt so taken from the defendant and the hair found there- 
on." State v. Tippett, 270 N.C. 588, 155 S.E. 2d 269 (1967). 

[12] Defendant Bass objected to the testimony of Paulette 
Knox, offered by the State to rebut the testimony of Defendant 
Barrett and his girl friend Brenda Brown. Paulette Knox testi- 
fied, among other things, that Brenda Brown had been with her 
"from before noon on 6 February 1971 until some time after 
eleven o'clock that evening" when Brenda made a phone call and 
left, saying she was going "over to Michael's house." Bass con- 
tends this evidence, as to him, was incompetent and its ad- 
mission prejudicial. 

We perceive no prejudice to Bass by the admission of this 
evidence. If the evidence had been excluded as to Bass, it would 
not have changed the result of his trial. "It is not enough for 
the appellant to show error, and no more. He must make i t  
appear that i t  was prejudicial to his rights, and that a different 
result but for the error would have likely ensued." State v. 
Woolard, 260 N.C. 133, 132 S.E. 2d 364 (1963) ; State v. Wil- 
liams, supra; State v. Sanders, 276 N.C. 598, 174 S.E. 2d 487 
(1970). The error, if such i t  be, was entirely harmless. Stans- 
bury, N. C. Evidence (2d Ed.) $ 9. State v. Franklin, 248 



450 IN THE SUPREME COURT [280 

State v. Bass 

N.C. 695, 104 S.E. 2d 837 (1958), relied on by defendant Bass, 
is factually distinguishable and provides no authority for de- 
fendant's position. This assignment is not sustained. 

1131 Defendant Barrett moved for a separate trial and assigns 
as error the denial of his motion. 

There is no merit in this assignment. These defendants 
were charged in separate bills of indictment with identical 
crimes. The offenses charged are of the same class, relate to 
the same crime, and are so connected in time and place that 
most of the evidence a t  the trial upon one of the indictments 
would be competent and admissible a t  the trial on the other. 
Under such circumstances the trial judge was authorized by 
G.S. 15-152, in his discretion, to order their consolidation for 
trial. State v. Morrow, 262 N.C. 592, 138 S.E. 2d 245 (1964) ; 
State v. Hamilton, 264 N.C. 277, 141 S.E. 2d 506 (1965) ; State 
v. Turner, 268 N.C. 225, 150 S.E. 2d 406 (1966) ; State v. Fox, 
277 N.C. 1, 175 S.E. 2d 561 (1970). The cases were properly 
consolidated for trial and the foregoing assignment is overruled. 

Before pleading to the merits defendant Barrett filed a 
written motion to quash the bill of indictment against him on 
the ground that he was arrested without probable cause. He 
asserted in his motion, o n  information and belief, that the vic- 
tim had failed to identify photographs of him and that the 
police had refused to place him in a lineup for identification. 
His counsel, by affidavit in support of the motion to  quash, 
swore he had demanded a lineup for Barrett and, further, that 
the prosecuting witness stated on oath a t  the preliminary hear- 
ing that she was not certain of her identity of defendant Barrett. 
The trial judge did not formally rule on the motion, as  he 
should have done, but proceeded with the trial of Barrett upon 
the true bill of indictment returned by the grand jury. Barrett 
assigns error. We now examine the validity of his position. 

[14-171 A bill of indictment may be quashed for want of juris- 
diction, State v. Sloan, 238 N.C. 547, 78 S.E. 2d 312 (1953), or 
for irregularity in the selection of the grand jury, Miller v. 
State, 237 N.C. 29, 74 S.E. 2d 513 (1953), or for irregularity 
in the selection of the petit jury, State v. Litteral, 227 N.C. 527, 
43 S.E. 2d 84 (1947), or for defect in the bill of indictment. 
State v. Mayo, 267 N.C. 415, 148 S.E. 2d 257 (1966). Thus a 
motion to quash is an appropriate method of testing the suffi- 
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ciency of the warrant, information, or bill of indictment t o  
charge a criminal offense. It lies only for a defect appearing 
on the face of the warrant or indictment. State v. Turner, 170 
N.C. 701, 86 S.E. 1019 (1915). The defect to which the motion 
is addressed must appear on the face of the record. State v. 
Choate, 228 N.C. 491, 46 S.E. 2d 476 (1948) ; State v. Dave%- 
port, 227 N.C. 475, 42 S.E. 2d 686 (1947). A motion to quash 
does not lie unless i t  appears from an  inspection of the warrant 
or bill of indictment that  no crime is charged, State v. Morgan, 
226 N.C. 414, 38 S.E. 2d 166 (1946), or  that  the warrant o r  
indictment is otherwise so defective that  i t  will not support a 
judgment. State v. G?-egory, 223 N.C. 415, 27 S.E. 2d 140 (1943). 
"The court, in ruling on the motion, is not permitted to consider 
extraneous evidence. Therefore, when the defect must be estab- 
lished by evidence aliunde the record, the motion must be de- 
nied." State v. Cochran, 230 N.C. 523, 53 S.E. 2d 663 (1949). 
Accord State v. Cooke, Wolfe, et al, 248 N.C. 485, 103 S.E. 2d 
846 (1958) ; State v. Brewer, 180 N.C. 716, 104 S.E. 655 (1920). 
"At least since the decision in State v. Turner, 170 N.C. 701, 
86 S.E. 1019, in 1915, it has been the settled rule in North 
Carolina that  '[a] motion to  quash . . . lies only for a defect on 
the face of the warrant or indictment.' . . . The rule that  a mo- 
tion t o  quash cannot rest on matters dehors the record proper 
has, so f a r  as investigation reveals, been rigidly adhered to in 
all subsequent North Carolina decisions. [Citations omitted] I n  
the present case the state court simply followed this settled rule 
of local practice." Wolfe v. North Carolina, 364 U.S. 177, 4 
L.Ed. 2d 1650, 80 S.Ct. 1482 (1960). 

1181 It appears from the record in this case that  defendant 
Barrett, by grand jury indictment proper in form, is charged 
with committing the capital felony of rape upon Sandra Garner 
on 6 February 1971. Evidence foreign to  the record may not 
be used to establish a defect in the bill of indictment. The 
recitals in Barrett's written motion to quash and in his counsel's 
affidavit were properly ignored by the trial court. His action 
in that  respect was equivalent t o  denial of the motion and we 
so regard it. Barrett's assignment of error based thereon is  
overruled. 

1191 Barrett next assigns as error that  Sandra Garner was 
permitted to testify over his objection that  she identified him a t  
the preliminary hearing. Barrett asserts that  since he had not 
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been identified by the victim prior to the preliminary hearing, 
in a lineup or by photograph or otherwise, this evidence should 
have been excluded. He equates the preliminary hearing to "a 
lineup in the courtroom without any advice as to the right of 
counsel and without the presence of counsel," and contends the 
proceedings were so unnecessarily suggestive and conducive to 
irreparable mistaken identification as to violate due process 
guaranteed by the Fourteenth Amendment. 

The record does not support the contention that the pre- 
liminary hearing was "rigged" for purposes of identifying Bar- 
rett. There is no evidence of impermissible suggestiveness by 
the officers or the court. Sandra Garner testified that she was 
subpoenaed as  a witness to testify a t  the preliminary hearing 
and recognized Barrett "as soon as I came into the room. He 
was seated over on one side of the room against the wall. No- 
body prompted me or pointed him out in any way." She said 
there was no question in her mind that her identification was 
correct. She further testified that her in-court identification 
was based on the times she saw defendants the night she was 
raped. The trial court so found on voir dire and further found, 
in effect, that the preliminary hearing was not an impermissibly 
suggestive procedure which likely led the victim into mis- 
identification of her assailants. These findings were based on 
competent evidence and rendered the victim's in-court identifica- 
tion properly admissible. State v. Gray, supra. We hold there 
has been no denial of due process contemplated by the Four- 
teenth Amendment. 

[20] Furthermore, the record shows that both defendants, and 
especially Barrett's counsel, cross-examined this young victim 
a t  the preliminary hearing and again a t  the trial with unusual 
vigor, calling into question her ability to identify Barrett and 
suggesting many discrepancies and contradictions in her testi- 
mony-all of which she denied or attributed to counsel's rapid- 
fire questions and overreaching tactics. Her positive in-court 
identification of Barrett suffices to carry the case to the jury. 
The fact that she failed to identify him from photographs and 
the fact that there were discrepancies and contradictions in her 
testimony a t  the preliminary hearing, if such there were, goes 
to the weight rather than the competency of the testimony and 
i s  thus a matter to be considered by the jury. Lewis v. United 
States, 417 F. 2d 755 (1969), cert. den. 397 U.S. 1058, 25 L.Ed. 
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2d 676, 90 S.Ct. 1404; Parker v. United States, 404 F. 2d 1193 
(1968) ; State v. Hill, 278 N.C. 365, 180 S.E. 2d 21 (1971). This 
assignment is overruled. 

1211 Barrett's next assignment of error is grounded on the 
court's comments on three occasions during the trial. 

On the first occasion the court directed counsel to restate 
a question because i t  was confusing, and counsel refused, say- 
ing he was unable to do so. The court replied: "It must not have 
been important then. If you don't care to restate it, we won't 
move into it. Now, Mr. Alston, I have told you to ask this wit- 
ness a question and then wait for an answer. Now, that question 
is a confusing question for any witness. So you restate your 
question." 

On the second occasion, the State's rebuttal witness Paul- 
ette Knox had testified that she was with Barrett's girl friend 
Brenda Brown on Saturday night, 6 February 1971, during the 
hours when Brenda Brown and Barrett had testified she was 
with Barrett. On cross-examination Barrett's counsel asked 
Paulette Knox: "Which Saturday night in February was it, the 
first, second, third, or fourth?" The witness answered: "The 
sixth." Counsel then said: "You say there are six Saturdays in 
February?" The court interposed: "Just a minute that wasn't 
what she said a t  all. You know there are not six Saturdays in 
February. And you know this witness knows there are not six 
Saturdays in February." The witness was never afforded an 
opportunity to say whether she was referring to the sixth day 
or the sixth Saturday of February. 

On the third occasion the court instructed counsel: "You 
are not to lecture this witness. I mean what I say. Now, you 
cross-examine him." 

As stated by Mr. Justice Black in Illinois v. Allen, 397 U.S. 
337, 25 L.Ed. 2d 353, 90 S.Ct 1057 (1970) : "It is essential to 
the proper administration of criminal justice that dignity, 
order, and decorum be the hallmarks of all court proceedings in 
our country. The flagrant disregard in the courtroom of elemen- 
tary standards of conduct should not and cannot be tolerated." 

Standards of conduct imposed on trial judges and trial 
counsel are discussed by Justice Sharp in State v. Lynch, supra, 
and the reciprocal duties of each are summarized in the follow- 
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ing language: "In every trial the judge and the defendant's 
counsel share the twofold responsibility of enforcing a defend- 
ant's right to a fair trial and of keeping the trial moving a t  a 
reasonable speed. The judge, however, is in charge of proceed- 
ings." Had the standards enunciated by Justice Sharp in Lynch 
been courteously observed in the trial of this case, the record 
would reflect more favorably on all concerned. A failure on 
the part of counsel to show appropriate respect for the judge 
almost invariably evokes similar treatment in return. 

Considered in context and in the setting in which they 
occurred, we are inclined to the view that the words of the 
judge here under attack had no prejudicial effect on the result 
of the trial. Unless it appears "with ordinary certainty that the 
rights of the prisoner have been in some way prejudiced by 
the remarks or conduct of the court, i t  cannot be treated as 
error." State v. Browning, 78 N.C. 555 (1877). Trial judges 
must be given sufficient discretion to meet the circumstances 
of each case. This assignment is overruled. 

Barrett's remaining assignments, five in number, relate to 
the admission of inconsequential evidence, i . e . ,  testimony that 
the prosecuting witness "was quite nervous," appeared "to be 
confused," and similar expressions. A careful review of these 
assignments impels the conclusion that the matters complained 
of were not prejudicial. 

Defendants having failed to show prejudicial error, the 
verdict and judgment as to each defendant must be upheld. 

No error. 

Justice LAKE concurring in result. 

Had the superior court erred, as the majority opinion 
states, in admitting evidence of the lineup identification, I 
would concur in the majority's conclusion that this was harm- 
less error and not ground for granting Bass a new trial. In 
my opinion, there was no error in the admission of this evi- 
dence. 

The majority opinion states : 

"At all times pertinent to this case, an indigent defend- 
ant in a capital case could not waive the right to counsel 
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either orally or in writing. See 1969 Session Laws, Chapter 
1013, 5 1, codified as G.S. 78-457; State  v. Lynch,  279 N.C. 
1, 181 S.E. 2d 561 (1971)." 

I am unable to concur in this statement by the majority 
which is the foundation for its conclusion that there was error 
in admitting testimony of identification of Bass by Miss Garner 
a t  the lineup. Notwithstanding the amendment to G.S. 78-457 
by Chapter 1243 of the Session Laws of 1971, this statement in 
the majority's opinion may well have a far  reaching effect in 
other cases in which the offense occurred prior to the amend- 
ment. 

In no case has this Court ever set aside a conviction in 
reliance upon G.S. 78-457. In State  v. Lynch,  279 N.C. 1, 181 
S.E. 2d 561, cited by the majority in support of its statement 
herein, a new trial was ordered for the reason that the trial 
judge, by his method of overruling objections made by the 
defendant's counsel, may have expressed an opinion as to the 
credibility of witnesses and thus prejudiced the defendant's 
cause with the jury. The discussion of G.S. 78-450 et seq., in 
the Lynch  opinion, was not necessary to that decision. The Lynclz 
case may not, therefore, be deemed a decision of this Court as 
to the validity or the effect of those statutes. In State v. Doss, 
279 N.C. 413, 183 S.E. 2d 671, this Court said that the trial 
court had erred in admitting a statement made by the defendant 
a t  an in-custody interrogation following his written waiver of 
counsel a t  such interrogation, the court saying that such waiver 
was in violation of G.S. 78-457(a). However, in the Doss case, 
as here, this Court affirmed the sentence on the ground that the 
error was harmless. In State  v. Chance, 279 N.C. 643, 185 S.E. 
2d 227, the State did not offer, in the presence of the jury, evi- 
dence that the victim had identified the accused a t  a lineup. The 
question was as to the admissibility of the victim's in-court 
identification of the accused as her assailant. This Court took 
note of the existence of G.S. 78-457, but held that the trial court 
was correct in its conclusion that the in-court identification in 
that case was competent and said that, in any event, the alleged 
error was harmless. 

Following the proper holding of a voir dire, the trial court 
found that Bass was specifically advised by the officer of his 
right to have a lawyer present before going into the lineup, 
that he indicated to the officer that he was willing to partici- 
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pate in the lineup without a lawyer present and "would call his 
lawyer in the morning," and that  he "freely and voluntarily, 
knowingly and understandingly waived his right to counsel be- 
fore going into the lineup and thereafter did in fact go into said 
lineup." As the majority opinion states, these findings of fact 
by the trial judge are conclusive, being supported by competent 
evidence. 

I t  is my view that  G.S. 78-457 does not require and does 
not support a holding that  there was error in the admission 
of the testimony of the identification of Bass a t  the lineup. There 
are two reasons for  this: (1) The statute does not so require; 
and (2) the statute, itself, is unconstitutional in forbidding the 
waiver of counsel by an indigent charged with a capital offense. 

Assuming the validity of G.S. 7A-457, i t  does not declare 
evidence obtained a t  an  in-custody lineup to be inadmissible by 
reason of the defendant's not having counsel present to repre- 
sent him at the lineup, he having freely, voluntarily and under- 
standingly waived his right to counsel orally. 

We are not here concerned with any violation of the right 
of the defendant under the Constitution of the United States or 
under the Constitution of this State to have counsel present to 
advise and represent him a t  such lineup. I t  is established, as  the 
majority observes, that  the defenda.nt Bass freely, voluntarily 
and with full understanding of his constitutional right to coun- 
sel, waived that  right. Neither Miranda v. Arizona, 384 U.S. 
436, 86 S.Ct. 1602, 16 L.Ed. 2d 694, nor any other decision of 
the Supreme Court of the United States, nor of this Court, de- 
clares an  oral waiver of the constitutional right to counsel in- 
valid. We are here concerned solely with the provisions of the 
State statute. 

Miranda v. Arizona, supra, and Mapp v. Ohio, 367 U.S. 643, 
81 S.Ct. 1684, 6 L.Ed. 2d 1081, do not hold that  state courts 
may not admit evidence obtained in violation of a state statute. 
The effect of those cases is limited to the admissibility of evi- 
dence obtained in violation of the defendant's rights held guaran- 
teed by the Federal Constitution. The effect of a disregard of 
G.S. 78-450 et  seq., upon the admissibility of evidence so ob- 
tained must, therefore, be determined by the law of this State. 

It is well established that  the common law of North Caro- 
lina does not forbid the admission of evidence unlawfully ob- 
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tained but otherwise competent. State v. Colson, 274 N.C. 295, 
305, 163 S.E. 2d 376, cert. den., 393 U.S. 1087, 89 S.Ct 876, 21 
L.Ed. 2d 780; State v. Smith, 251 N.C. 328, 111 S.E. 2d 188; 
State v. Vanhoy, 230 N.C. 162, 52 S.E. 2d 278; State v. McGee, 
214 N.C. 184, 198 S.E. 616; Stansbury, North Carolina Evi- 
dence, 2d Ed, S 121. See also: Wigrnore on Evidence, 3d Ed, 
$5 2183-2184a; McCormick on Evidence, 5 137; 29 AM. JUR. 2d, 
Evidence, 5 408. A myriad of cases recently decided, relating 
to the admissibility of evidence obtained by an unlawful search 
are  not in point, first, because these raised a constitutional 
question under the authority of Mapp v. Ohio, supra, and, sec- 
ond, because G.S. 15-27 and G.S. 15-27.1 expressly provide that 
evidence obtained in a search made under an illegal search war- 
rant, or without a legal search warrant under conditions re- 
quiring a search warrant, is incompetent in the trial of any 
action. 

Of course, the Legislature, in an otherwise valid statute, 
has the authority to change a common law rule as to the com- 
petency of evidence. However, there is no provision in G.S. 
Chapter 7A declaring evidence obtained in disregard of its pro- 
visions to be incompetent. In State v. McGee, supra, this Court 
refused to extend, to evidence obtained by a search without any 
warrant a t  all, a statute declaring incompetent evidence obtained 
by a search under an illegally issued warrant. Pursuant to State 
v. McGee, supra, we should not interpolate into G.S. 78-450, 
et  seq., a change of the common law rule of evidence not ex- 
pressly declared therein by the Legislature. 

If, however, i t  be thought that G.S. Chapter 7A should be 
construed as a legislative declaration that evidence is incom- 
petent if obtained a t  an in-custody lineup in a capital case, prior 
to which an indigent defendant knowingly, understandingly and 
voluntarily waived his right to the presence of counsel, and a t  
which he had no counsel present, the evidence here in question 
would, in my opinion, nevertheless be admissible for the reason 
that G.S. 78-457 is unconstitutional insofar as i t  forbids such 
defendant to waive his right to counsel and to represent him- 
self. 

The defendant's constitutional right to have counsel a t  an 
in-custody lineup or interrogation is now clearly established. 
Mimnda v. Arizona, supra. I t  is, however, equally well settled 
that a defendant has a constitutional right to handle his own 
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case without interference by, or the assistance of, counsel forced 
upon him against his wishes. 

In State v. McNeil, 263 N.C. 260, 139 S.E. 2d 667, Justice 
Parker, later Chief Justice, said : 

"The United States Constitution does not deny to a 
defendant the right to defend himself. Nor does the con- 
stitutional right to assistance of counsel justify forcing 
counsel upon a defendant in a criminal action who wants 
none. Moore v. Michigan, 355 U.S. 155, 2 L.Ed. 2d 167; 
Carter v. Illinois, 329 U.S. 173, 91 1.Ed. 172; United States 
v. Johnson, 6 Cir. (June 1964), 333 F. 2d 1004." 

In State v. Bines, 263 N.C. 48, 138 S.E. 2d 797, Justice Hig- 
gins said: 

" 'The constitutional right (to counsel), of course, does 
not justify forcing counsel upon an accused who wants 
none.' Moore v. Michigan [supra] ; Herman v. Claudy, 350 
U.S. 116, 76 S.Ct. 223, 100 L.Ed. 126." 

In State v. Morgan, 272 N.C. 97, 157 S.E. 2d 606, this Court 
said : 

"Having been fully advised by the court that an attor- 
ney would be appointed to represent him if he so desired, 
he [the defendant] had the right to reject the offer of 
such appointment and to represent himself in the trial and 
disposition of his case." 

In State v. Williams, 276 N.C. 703, 174 S.E. 2d 503, this 
Court affirmed a death sentence imposed for murder in the first  
degree upon a defendant who was tried without counsel, pur- 
suant to his declaration that he did not want counsel. Our de- 
cision was reversed by the Supreme Court of the United States, 
but upon another ground and without mention of the defend- 
ant's having been tried without counsel. 

I t  not infrequently happens that a defendant is dissatis- 
fied with the counsel appointed for him by the court. While he 
may not insist that the court appoint a different counsel to 
represent him, the defendant has the right to insist that his 
case not be handled by an attorney in whom he has no confi- 
dence. If he so desires, he has the right, in that situation, to 
represent himself. In this there is no distinction between a 
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capital case and any other case. See State v. Williams, supra. 
If he may represent himself through the intricacies of an actual 
trial, he surely has the right to look after his own interest a t  
a lineup or a t  an interrogation free from threats and duress. 
This right the Legislature may not deny him. 

Furthermore, G.S. 78-457 makes an unconstitutional dis- 
crimination between indigent defendants and defendants hav- 
ing enough funds to pay for counsel. The statute forbids waiver 
of counsel by an indigent but leaves untouched the rights of 
one who is not an indigent to waive counsel in any case, either 
in writing or orally. Indigency is obviously a sufficient basis 
for classification with reference to the right to court appointed, 
publicly paid counsel if desired, but i t  is not a reasonable basis 
for classification as to the right to represent one's self. Poverty 
is not synonomous with lack of intelligence or even with limited 
education, and possession of funds does not necessarily mean pos- 
session of good judgment or of knowledge of legal procedure. 

The purpose of the statutory provision for appointment of 
counsel, a t  public expense, for indigent defendants is to put 
indigent defendants on an equality with affluent defendants in 
trials upon criminal charges. To deny, or to restrict the right 
of the indigent to waive counsel, i.e., to represent himself, has 
no reasonable reIation to the objective of equal opportunity 
to prevail a t  the trial of the case. Such classification is beyond 
the legislative power. When a special cIass of persons (indig- 
ents) is singled out by the Legislature for special treatment, 
there must be a reasonable relation between the classification 
and the object of the statute. Quaker City Cab Co. v. Pennsyl- 
vania, 277 U.S. 389, 48 S.Ct. 553, 72 L.Ed. 927; Power Mfg. Co. 
v. Saunders, 274 U.S. 490, 47 S.Ct. 678, 71 L.Ed. 1165; State 
u. Glidden Corp., 228 N.C. 664, 46 S.E. 2d 860; 16 AM. JUR. 
2d, Constitutional Law, $ 501. 

The defendant, with full knowledge of his constitutional 
right to have counsel a t  the lineup and not to enter the lineup 
without the presence of his counsel, waived that right, thereby 
electing to represent himself a t  that stage of the pre-trial pro- 
ceedings. Having so elected, his constitutional right to represent 
himself was recognized and granted by the officers. Having so 
asserted his desire to proceed a t  that stage without counsel, he 
may not now be heard to say that, because he was permitted 
to do so, the evidence so obtained by the State was unlawfully 
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obtained and is, therefore, inadmissible. Surely, he may not now 
be heard to say that the lineup, otherwise conducted free from 
any error, makes inadmissible the positive, in-court identifica- 
tion by the victim of his alleged criminal act. 

Consequently, i t  is my view that there was no error in ad- 
mitting the testimony that Miss Garner identified the defend- 
ant Bass a t  the lineup and clearly no error in admitting her 
in-court identification of him, the latter identification being 
independent in origin and unaffected by the identification a t  the 
lineup. 

BROADUS E. SINGLETON v. JACK STEWART, CHAIRMAN; J. DAVID 
ARMSTRONG, VICE-CHAIRMAN; P. F. DESAIX, ROBERT S. WEBB, 
ROBERT V. MATHISON, BOARD MEMBERS OF ASHEVILLE HOUSING 
AUTHORITY AND THE ASHEVILLE HOUSING AUTHORITY 

No. 86 

(Filed 9 February 1972) 

1. Rules of Civil Procedure § 56- motion for summary judgment - when 
made 

The broad statutory limitation that the motion for summary judg- 
ment may be made "at any time" allows the motion to be made after 
responsive pleadings have been filed or before filing of responsive 
pleadings. 

2. Rules of Civil Procedure 56-motion for summary judgment - what 
court may consider 

When a motion for summary judgment comes on for hearing, the 
court may consider pleadings, affidavits meeting the requirements 
of Rule 56 (e) , depositions, answers to interrogatories, admissions, oral 
testimony, documentary materials, facts which are subject to judicial 
notice and such presumptions as would be available upon trial. 

3. Rules of Civil Procedure 1 56-- summary judgment -issues of fact 
In  ruling on a motion for summary judgment the court does not 

resolve issues of fact and must deny the motion if there is any issue 
of genuine material fact. 

4. Rules of Civil Procedure 1 56-motion for summary judgment - bur- 
den of proof 

The party moving for summary judgment has the burden of clearly 
establishing the lack of a triable issue of fact by the record properly 
before the court; his papers are carefully scrutinized and those of the 
opposing party are indulgently regarded. 
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Appeal and Error $ 24- grouping of exceptions - assignments of error 
Supreme Court Rule 19(3) requires that  the appellant group his 

exceptions and state clearly and briefly his individual assignments of 
error. 

Municipal Corporations 4-- low-rent housing - site selection by hous- 
ing authority 

A housing authority is by statute given wide discretionary power 
in the selection of a site for a low-rent housing project, and the exer- 
cise of this discretion may not ordinarily become an issuable question, 
determinable by the court, except upon allegations of arbitrary and 
capricious conduct amounting to an abuse of discretion. 

Municipal Corporations § 4- low-rent housing- site selection by hous- 
ing authority 

Plaintiff failed to raise a genuine issue of triable fact as  to 
whether defendant housing authority acted arbitrarily, capriciously 
and in abuse of its discretion in the selection of a site for a low-rent 
housing project, where plaintiff offered no evidence to support his 
allegations that  the land is  unsuitable for that  purpose because i t  is  
not accessible to public transportation, public recreation areas, com- 
mercial areas and schools, and for other reasons, and defendant hous- 
ing authority offered affidavits and exhibits showing that  the site 
was selected and approved by the proper authorities after a duly 
advertised public hearing. 

Rules of Civil Procedure 9 56- motion for summary judgment - affi- 
davit - personal knowledge of affiant - legal conclusion of affiant 

In ruling on a motion for summary judgment, the trial court 
could not consider portions of plaintiff's affidavit not based on the 
affiant's personal knowledge and a paragraph of the affidavit stating 
the affiant's legal conclusion. 

Municipal Corporations 5 4-low-rent housing - purchase price of land 
Plaintiff failed to raise a material issue on the question of 

whether defendant housing authority acted arbitrarily and capriciously 
and in abuse of its discretion by agreeing to pay an excessive purchase 
price for the land in controversy. 

Municipal Corporations 4-- housing authority -site selection - pre- 
sumption of good faith 

I t  is presumed that  a housing authority acted in good faith and 
in accord with the spirit and purpose of the law in selecting a site 
for a low-rent housing project. 

Municipal Corporations § 4- low-rent housing - portion of property 
subject to railroad easement 

Property is  not unsuitable as  a matter of law for use as a site for 
a low-rent housing project because of an existing easement in favor 
of a railroad on a portion of the property which will not be used for 
construction of housing units. 



462 I N  T H E  SUPREME COURT [280 

Singleton v. Stewart 

12. Municipal Corporations § 4- low-rent housing project - violation of 
local and federal regulations 

Plaintiff presented no genuine issue of triable fact as to whether 
local and federal regulations were violated by defendant housing 
authority's plans for ingress to and egress from a row-rent housing 
project or by its plans for the project's streets, drainage, water and 
sewage disposal, and general topographical layout. 

13. Rules of Civil Procedure 9 56- summary judgment - findings of fact 

Although the trial judge was not required to make and enter 
into the record detailed findings of fact in ruling on a motion for 
summary judgment, i t  was not error for the court to do so, since 
there is plenary evidence in the record to support his findings. 

APPEAL by plaintiff from Martin, J., April 1971 Non-jury 
Session of BUNCOMBE Superior Court. This case was docketed 
and argued as  No. 156 a t  the Fall Term 1971. 

Plaintiff, a citizen and taxpayer of the City of Asheville, 
on 11 September 1970 instituted this action against the Ashe- 
ville Housing Authority and the  individual members of the 
Authority. By this action plaintiff seeks to  enjoin defendants 
from constructing low-rent housing project NC-7-11; to  require 
defendants to abide by the laws of North Carolina and the  ordi- 
nances of the City of Asheville; to restrain defendants from 
purchasing from the Asheville Oil Company, Inc., and Sea-Nic 
Enterprises, Inc., certain real property described as Lots Nos. 
109, 110, 144, 145 and 145-1/4, Sheet 9, Ward 7, containing 
approximately 6.9 acres, and lots Nos. 94 and 108, Sheet 9, 
Ward 7, containing approximately 9.1 acres; to  have the court 
order a grand jury investigation of defendants' activities; and 
t o  order a survey of the above described property. 

Defendants filed, in the alternative, a motion to dismiss and 
a motion to strike certain allegations of the complaint. On 7 
October 1970 Judge Hasty entered an  order allowing plaintiff 
30 days in which to amend his complaint, and allowing plaintiff 
to  inspect defendants' file relative to Project NC-7-11. The judge 
held defendants' motion to dismiss in abeyance. 

On 28 October 1970 plaintiff filed an amended complaint, 
attaching portions of the Asheville Zoning Code and the Ashe- 
ville City Ordinances as  exhibits. 

This matter came on to be heard before Judge Martin a t  
the  April 1971 non-jury Session of Superior Court upon the duly 
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filed motions for summary judgment by defendants and plain- 
tiff. After reviewing the pleadings, the supporting affidavits of 
the plaintiff and the defendants, and reviewing other evidence 
submitted, Judge Martin, on 16 April 1971, after finding facts, 
denied plaintiff's motion for summary judgment and allowed de- 
fendants' motion for summary judgment. Plaintiff appealed. 

This appeal is before this Court under our General Referral 
Order effective 1 August 1970. 

Cecil C. Jackson, Jr., for plaintiff appellant. 

William C. Moore; Williams, Morris & Golding for defend- 
ant appellees. 

BRANCH, Justice. 

Rule 56 of Ch. 1A-1 of the General Statutes in part pro- 
vides : 

(b) For defending party. A party against whom a 
cIaim, counterclaim, or crossclaim is asserted or a declara- 
tory judgment is sought, may, a t  any time, move with or 
without supporting affidavits for a summary judgment in 
his favor as to all or any part thereof. 

(c) Motion and proceedings thereon.-The motion shall 
be served a t  least ten days before the time fixed for the 
hearing. The adverse party prior to the day of hearing 
may serve opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings, depositions, answers 
to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as  
to any material fact and that any party is entitled to a judg- 
ment as a matter of law. . . . 

(e) Form of affidavits; further testimony; defense re- 
quired.-Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as would 
be admissible in evidence, and shall show affirmatively that 
the affiant is competent to testify to the matters stated 
therein. Sworn or certified copies of all papers or parts 
thereof referred to in an affidavit shall be attached thereto 
or served therewith. The court may permit affidavits to be 
supplemented or opposed by depositions, answers to inter- 
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rogatories, or further affidavits. When a motion for sum- 
mary judgment is made and supported as provided in this 
rule, an adverse party may not rest upon the mere allega- 
tions or denials of his pleading, but his response by affi- 
davits or as otherwise provided in this rule, must set forth 
specific facts showing that there is a genuine issue for 
trial. If he does not respond, summary judgment, if appro- 
priate, shall be entered against him. 

Federal Rule 56 is substantially the same as our Rule 56, 
and we therefore look to the Federal decisions for guidance in 
applying our rule. 

11-31 The broad statutory limitation that the motion for sum- 
mary be made "at any time" allows the motion to be made after 
responsive pleadings have been filed or before filing of respon* 
sive pleadings. Clmn Wing Cheung v. Hamiltom (1st Cir., 1962), 
298 F. 2d 459; Hartmann v. Time, Inc., (3rd Cir., 1947), 166 
F. 2d 127; United States v. William S.  Gray & Co., (SDNY, 
1945), 59 F. Supp. 665; Lindsey v. Leavy (9th Cir., 1945), 149 
F. 2d 899. When the motion comes on for hearing, the court 
may consider pleadings, affidavits meeting the requirements of 
Rule 56 (e) , depositions, answers to interrogatories, admissions, 
oral testimony, and documentary materials; and the court may 
also consider facts which are subject to judicial notice and such 
presumptions as would be available upon trial. Rule 56; Kessing 
v. Mortgage Corp., 278 N.C. 523, 180 S.E. 2d 823; 6 Moore, 
Federal Practice 5 56.11 [lo], a t  p. 2209 (2d ed. 1971) ; Jame- 
son v. Jamesm (D.C. Cir. 1949), 176 F. 2d 58. The use of these 
materials upon the hearing of the motion for summary judg- 
ment makes i t  clear that the real purpose of summary judg- 
ment is to go beyond or to pierce the pleadings and determine 
whether there is a genuine issue of material fact. Kessing v .  
Mortgage Corp., supra; William J .  Kelly Co. v .  Reconstruction 
Finance Gorp. (1st Cir., 1949), 172 F. 2d 865; Securities Ex- 
change Commission v. Payne (SDNY, l94O), 35 F. Supp. 873; 
United States v .  31 Photographs (SDNY, 1957), 156 F. Supp. 
350; Cunningham v .  Securities Investment Co. of S t .  Louis 
(5th Cir., 1960), 278 F. 2d 600. It should be emphasized that 
in ruling on a motion for summary judgment the court does not 
resolve issues of fact and must deny the motion if there is any 
issue of genuine material fact. Kessing v. Mortgage Corp., supra; 
United States v. Kansas Gas & Electric Co., (10th Cir., 1961), 
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287 F. 2d 601 ; H. K. Ferguson Co. v. Nickel Processing Cow. of 
New York (SDNY, 1963), 33 Federal Rules Decisions 268; 
Hirsh v. Archer-Daniels-Midland Co. (2d Cir., 1958), 258 F. 2d 
44. The motion may only be granted where there is no such 
issue and the moving party is entitled to judgment as a matter 
of law. 6 Moore, Federal Practice, $ 56.15 a t  p. 2281, 2282 
(2d ed. 1971) ; Chesapeake & Ohio Ry. Co. v. International 
Harvester Co. (7th Cir., 1969), 272 F. 2d 139; Riedel v. Atlas 
Van Lines, Inc., (8th Cir., 1959), 272 F. 2d 901; Gold Fuel 
Service, Inc. v. Esso Standard Oil Co., (DNJ, 1961), 195 F. 
Supp. 85. 

[4] "The party moving for summary judgment has the burden 
of clearly establishing the lack of any triable issue of fact by 
the record properly before the court. His papers are carefully 
scrutinized; and those of the opposing party are on the whole 
indulgently regarded." 6 Moore, Federal Practice, $ 56.15 [8], 
a t  p. 2439 (2d ed. 1971). See also Kessing v. Mortgage Corp., 
supra; Gordon, "The New Summary Judgment Rule in North 
Carolina," 5 Wake Forest Intramural Law Review 94. 

[5] Plaintiff's case on appeal presents 34 assignments of 
error which fail to "pin-point" the question for decision. Rule 
19(3) of the Rules of Practice of this Court requires that the 
appelIant group his exceptions and state clearly and briefly 
his individual assignments of error. Gilbert v. Moore, 268 N.C. 
679, 151 S.E. 2d 577; Long v. Honeycutt, 268 N.C. 33, 149 S.E. 
2d 579. Appellant neglected to do this. Therefore, in order to ap- 
ply the above-stated and other pertinent principles of law to the 
facts of this case, we have categorically grouped plaintiff's alle- 
gations and evidence and defendants' evidence for purpose of 
considering the sole question presented by this appeal, i.e., did 
the trial judge correctly allow defendants' motion for summary 
judgment ? 

Plaintiff contends that defendants' attempted purchase of 
the property described in the options was arbitrary, capricious 
and in abuse of their discretion because of the location of the 
property. In support of this contention he alleges that more 
suitable land could be obtained for less consideration; that the 
land is not accessible to public transportation facilities, public 
recreation areas, commercial areas, and schools ; that defendants 
misrepresented the location of schools to the Department of 
Housing and U r h n  Development, and generally that the land 
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is located in an otherwise undesirable commercial and industrial 
section of the city. 

Plaintiff offered no evidence to support these allegations 
and this general contention. 

[6] A housing authority is by statute given wide discretionary 
power in the selection of a site for a low-rent housing project, 
and the exercise of this discretionary power may not ordinarily 
become an issuable question, determinable by the court, except 
upon allegations of arbitrary and capricious conduct amounting 
to an abuse of discretion. Housing Authority v. Wooten, 257 
N.C. 358, 126 S.E. 2d 101 ; Philbrook v. Housing Authority, 269 
N.C. 598, 153 S.E. 2d 153. 

Defendants offered evidence by affidavit, in proper form, 
and by exhibits which tended to show that the site plan had 
been submitted to and approved by the Asheville Planning and 
Zoning Commission; that the City Council of Asheville, after 
holding a duly advertised public hearing, accepted and approved 
the site plan; that the site plan was submitted to and approved 
by the Department of Housing and Urban Development. 

[7] Defendants offered an affidavit based on the personal 
knowledge of the affiant and other exhibits, all of which tended 
to refute plaintiff's allegations that defendants acted capricious- 
ly, arbitrarily and in abuse of their discretion in selecting the 
location for the low-rent housing project. Plaintiff offered no 
evidentiary response which would raise an issue for trial. 

A number of plaintiff's allegations in the Amended Com- 
plaint are directed to the contention that defendants arbitrarily 
and capriciously abused their discretion by contracting to pay 
an amount in excess of the appraised value of the property. A 
typical allegation of this contention is as follows: 

(14) That the defendants as required by law could 
not pay over and above the appraisal price for said real 
estate and knew or should have known the same because of 
the receipt of an appraisal report from Allen Butterworth 
dated November 17, 1969; and although the defendants 
were in receipt of said appraisal report entered into a 
contract accepted December 12, 1969, by their executive 
director agreeing to pay an amount in excess of the ap- 
praisal price; that a t  the time the defendants agreed to 
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pay an unlawful sum in excess of the appraisal price of 
$35,000.00, the defendants were in receipt and had knowl- 
edge of an  estimate as follows: That it would cost $380.00 
to clear the land for the said project; a cost of $4,740.00 for 
stripping the topsoil; a cost of $37,200.00 for grading the 
material left on the site; and the sum of $37,500.00 for the 
cost of filling the rough grade from materials off the site 
location; and that the cost for providing sanitary sewer 
would require the sum of $23,715.00; and the cost of 
$42,618.00 for providing storm sewers; and that the total 
cost of said land before any improvements are added for 
public housing would be $187,403.00. 

The only evidence offered by plaintiff to support this con- 
tention is found in his own affidavit, to wit: 

(3) . . . that the plaintiff is advised and informed that 
the seller never released the purchaser on the first contract, 
which is still a binding agreement obligating the defend- 
ants to pay the original purchase price of $37,500. 

(5) That under the terms of the contract the seller 
must give notice to terminate the same and therefore the 
original contract dated December 12, 1969, is still binding. 

181 The above quoted portions of the affidavit could not have 
been properly considered by the trial judge in ruling on the 
motion for summary judgment. The evidence is incompetent 
because the portion of Paragraph 3 which plaintiff relied upon 
was not made on the affiant's personal knowledge, and Para- 
graph 5 of the affidavit was simply affiant's legal conclusion 
and not a fact "as would be admissible in evidence." Rule 56 (e) 
of Ch. 1A-1 of the General Statutes ; Jameson v. Jameson, supra. 

On the other hand, defendants submitted an affidavit, 
proper in form, and exhibits which tended to show that the 
option dated 12 December 1969 had expired without being 
exercised ; that the grantors had returned to defendants the full 
amount paid as purchase price for the option ($3,750) and had 
executed written releases discharging defendants from any 
claims or obligations incurred by them under that option. 
Plaintiff alleged that the appraised value of the property was 
$35,000, and defendants showed by proper affidavit that a new 
option to purchase the same property from the same parties for 
the sum of $35,000 had been obtained by defendants. 
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Defendants also offered exhibits tending to show that the 
Department of Housing and Urban Development approved the 
topographical and drainage plans for the lands as a construction 
expense rather than a purchase price expense. 

[9] Thus plaintiff has again failed to raise a material issue 
on the question of whether defendants acted arbitrarily and 
capriciously and in abuse of their discretion by agreeing to pay 
an excessive purchase price for the land in controversy. 

Plaintiff next argues that defendants contracted to pur- 
chase property from sellers who could not convey an absolute 
and fee simple title. The allegations in the Amended Complaint 
refer to the option dated 12 December 1969, which had expired 
prior to the filing of the Amended Complaint; however, by 
examining the prayer for relief and the affidavit filed by plain- 
tiff we discover that this argument refers to an easement held 
by Southern Railway over a portion of the property in con- 
troversy. 

Again, in support of this contention plaintiff's sole proof 
is his own affidavit, which contains the following: 

(2) That the title opinion of William C. Moore dated 
March 26, 1971, for the Housing Authority of the City of 
Asheville reflects and excepts Tax Lot 110, which is ad- 
mitted therein the defendants cannot obtain a good, in- 
defeasible title of all the property in question. 

(4) That the purchase price of $35,000.00, if there is 
a release of the original contract i s  still excessive and the 
defendants admitted that they do not get absolute title 
a t  that price and that the appraisal report obtained by the 
defendants would assume that the sellers, Asheville Oil 
Company and Sea-Nic Enterprises, Inc., have absolute and 
thus marketable title. 

Defendants' evidence includes the certificate of title of 
William C. Moore, a practicing attorney of Buncombe County, 
showing an easement over a portion of the land in favor of 
Southern Railway. Defendants also offered by affidavit and 
exhibits evidence that no housing units will be constructed on 
the land subject to the easement. Defendants' Exhibit G, a letter 
from the Regional Office of the Department of Housing and 
Urban Development, contained the following statement: "The 
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General Conditions of your intermediate Specifications for the 
construction of the above-identified low-rent housing project 
have been reviewed for legal sufficiency and are hereby ap- 
proved." 

[lo, 111 Since defendants admit the existence of the easement, 
there is no issue of fact. There remains only a question of law as 
to whether defendants' act in purchasing the property amounted 
to an arbitrary and capricious abuse of discretion. Defendants' 
primary objective is to make low-rent public housing available 
to persons now living in sub-standard dwellings. Philbrook v. 
Housing Authority, supra. I t  is presumed that defendants acted 
in good faith and in accord with the spirit and purpose of the 
law in selecting the project site. I n  r e  Housing Authority, 233 
N.C. 649, 65 S.E. 2d 761. We find nothing in the record which 
indicates, as a matter of law, that the property in controversy is 
unsuitable as  a site for a low-rent housing project because of 
an existng easement on that portion of the property which will 
not be used for construction of housing units. 

[I21 Plaintiff next contends that he should be granted relief 
because the ingress and egress to the project, the streets, the 
drainage, the availability of water and sewage disposal, and 
the general topographical layout as shown on defendants' proj- 
ect plans are inadequate and are in violation of local and federal 
regulations. Plaintiff's evidence offered in support of these con- 
tentions consists of his affidavit and a portion of the City Code 
which was attached to his complaint. The pertinent portion of 
the affidavit states : 

(6) That the plaintiff is advised, informed and so al- 
leges that the defendants have failed to obtain a permit or 
easement to place and run various lines, drainage ditches 
and other construction items as shown on the plans. 

Again, this portion of plaintiff's affidavit is without force 
since the offered statement is not made on affiant's personal 
knowledge. Rule 56 (e) ; Jameson v. Jameson, supra. 

Plaintiff specifically argues that the plans violate the re- 
quirements of the City Code providing that streets of the type 
proposed in the plans shall be 50 feet in width "measured from 
lot line to lot line." Apparently plaintiff interprets this wording 
to require a paved road 50 feet wide, rather than a right-of-way 
of 50 feet. Thus it seems that his own exhibit, defeats this argu- 
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ment. In  connection with these allegations the record shows that 
defendants offered the affidavit of Charles Adams Clark, who 
stated on personal knowledge that the site plan for the project 
fully complies with the zoning ordinances of the City of Ashe- 
ville, and that all streets in the project will be constructed upon 
rights-of-way of not less than 50 feet in width. 

Defendants by affidavit and exhibits show that the Direc- 
tor of Public Works of the City of Asheville and the engineer 
for the Asheville City Water Department examined the site 
plan for the project; that both of these officials recommended 
certain changes in the site plan; that the Asheville Planning 
and Zoning Commission approved the recommended changes, 
and on 4 March 1971 the Asheville City Council, after holding 
a duly advertised public hearing amended the site plan so as  
to incorporate the recommended changes. The Department of 
Housing and Urban Development subsequently approved and 
accepted the site plan as amended. 

Thus defendants' evidence effectively pierced plaintiff's 
pleadings so that these allegations present no genuine issue of 
fact. 

[13] We do not think that the trial judge was required to 
make and enter into the record detailed findings of fact in rul- 
ing on this motion for summary judgment. However, the action 
of the careful and able trial judge was proper and was without 
error, since there is plenary evidence in the record to support 
his findings. 

A careful examination of the entire record discloses that 
no genuine issue a s  to any material fact exists between the 
parties to this action. The judgment allowing defendants' mo- 
tion for summary judgment and denying plaintiff's motion for 
summary judgment is 

Affirmed. 
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AZALEA MATTOX AND HUSBAND, TOM MATTOX v. STATE O F  NORTH 
CAROLINA AND NORTH CAROLINA DEPARTMENT OF MOTOR 
VEHICLES 

No. 85 

(Filed 9 February 1972) 

Deeds 9 16- fee on condition subsequent 
The law does not favor a construction of the language contained 

in a deed which would constitute a condition subsequent unless the 
intention of the parties to create such a restriction upon the title is 
clearly manifested. 

Deeds 9 16- fee on condition subsequent - reservation of right to 
re-enter 

A fee upon condition subsequent is not created unless the grantor 
expressly reserves the right to re-enter or  provides for a forfeiture 
or for a reversion or that the instrument shall be null and void. 

Deeds 9 16- fee on condition subsequent - re-entry - action for pos- 
session 

In  a fee upon a condition subsequent, there is no automatic re- 
version upon the happening of the stated contingency, but the grantor 
must exercise the right of re-entry for conditions broken; the bring- 
ing of a possessory action upon the breach of the condition subsequent 
is equivalent to a re-entry. 

Deeds 9 16-creation of fee on condition subsequent 
A fee on condition subsequent was created by a deed conveying 

land "upon condition however," with the conditions fully set forth, 
followed by the provision that  "if and when" the grantee fails to 
carry out the specified conditions, "the said land shall revert to, and 
the title shall vest in" the grantor, her heirs and assigns "with the 
same force and effect as if this deed had not been made." 

Deeds § 16- breach of condition subsequent -recovery of premises 
by grantor 

The grantor of land is entitled to recover the premises for breach 
of a condition subsequent that  the State "perpetually and continuously 
keep, maintain and operate" the premises for a Highway Patrol Radio 
Station and Highway Patrol Headquarters, where Highway Patrol 
activities on the premises were abandoned for a period of time in 
1968, and only four patrolmen used in connection with the revoca- 
tion of drivers' licenses are now stationed in the building otherwise 
exclusively used for examining persons and issuing drivers' licenses, 
with the occasional use of an unmanned radio installed therein. 

Rules of Civil Procedure 9 56- summary judgment - undisputed facts 

Summary judgment was properly entered where the facts were 
undisputed, the effect of the undisputed facts presenting a question 
of law for the court. 
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APPEAL by plaintiffs from Grist, J., a t  the 19 April 1971 
Session of MECKLENBURG Superior Court. This case was dock- 
eted and argued as case No. 153, Fall Term 1971. 

Plaintiffs instituted this action against the State of North 
Carolina and one of its agencies, the Department of Motor Ve- 
hicles, to recover certain real estate plaintiffs had conveyed to 
the State of North Carolina in a deed dated 12 March 1949. 
This property is located on Wilkinson Boulevard, Charlotte, 
North Carolina. 

Plaintiffs allege they are entitled to the property by virtue 
of a breach of the conditions contained in the deed. The convey- 
ance was made on the following conditions: 

"TO HAVE AND TO HOLD the premises herein granted 
unto the party of the second part forever, upon condition 
however, that the said party of the second part shall, within 
sixty days from the date of this instrument, begin con- 
struction of a North Carolina Highway Patrol Radio Sta- 
tion and Patrol Headquarters Building upon the aforesaid 
granted premises, and shall complete the same within six 
months from date of this instrument, and shaIl from and 
after said period of six months, perpetually and continuous- 
ly keep, maintain and operate said North Carolina High- 
way Patrol Radio Station and Patrol Headquarters upon 
said premises, and upon the further conditions that, if the 
said party of the second part, shall fail, neglect, or omit, 
to  begin construction of said Radio Station and Patrol 
Headquarters Building upon said premises within sixty 
days from date of this instrument, or and fail to complete 
same within six months from date of this instrument, and 
if and when the said second party shall fail continuously 
and perpetually to keep, maintain and use such Radio Sta- 
tion and Patrol Headquarters, for the purposes aforesaid, 
after the expiration of the said six months from date of 
this instrument, and in any of such events, the said land 
shall revert to, and the title shall vest in  the Grantor, 
Mrs. Azalea Mattox, her heirs and assigns, with the same 
force and effect as if this deed had not been made, executed 
or delivered." 

The uncontradicted evidence and stipulated facts in this 
case show the following: The State built a Highway Patrol 
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Radio Station and Patrol Headquarters on the land within the 
time specified in the deed and fully complied with the conditions 
in the deed pertaining to the use of the land until the spring 
and summer of 1968. In 1959 an additional Highway Patrol 
facility was constructed on U. S. 29 North in Charlotte, North 
Carolina. From 1959 to 1968 there were two Patrol facilities in 
Mecklenburg County-one a t  the Wilkinson Boulevard location 
and one on U. S. 29 North. From the spring of 1968 to Novem- 
ber or December 1968, the following series of events tran- 
spired: In the spring of 1968 the radio dispatcher assigned to 
the Wilkinson Boulevard facility resigned, and no dispatcher has 
been assigned for the operation of the radio located there since 
that time, although the radio itself was turned on and opera- 
tional during the summer and spring of 1968. In April 1968 the 
gas pump located on the premises for the purpose of fueling 
State-owned vehicles was closed. In June 1968 the telephone 
located on the premises for official use by the Highway Patrol 
was disconnected. During the spring or summer of 1968 all 
Highway Patrol personnel assigned to the Wilkinson Boulevard 
headquarters were reassigned to the U. S. 29 North facility, 
pursuant to an order of Sergeant M. B. Lyerly, First Sergeant 
of the Charlotte District, with the approval of both Captain 
R. H. Nutt of the Highway Patrol and the Raleigh office of 
the Highway Patrol. Around Thanksgiving in 1968 plaintiffs 
met with Captain Nutt and Sergeant Lyerly concerning the sus- 
pension of the Patrol activities a t  the Wilkinson Boulevard 
location. Shortly thereafter, certain activities by defendants 
were resumed on these premises. 

Joe W. Garrett, now Commissioner of Motor Vehicles, filed 
an affidavit on 16 April 1971 in which he stated that the Com- 
missioner of Motor Vehicles in 1968 neither authorized nor 
approved of any slow down of Highway Patrol operations a t  
the Highway Patrol station, and that when the Commissioner 
learned of this slow down he immediately issued an order that 
normal Patrol operations be resumed. As a result, the gas pump 
was reopened, the telephone was reinstalled, and four highway 
patrolmen, members of the License Revocation Division of the 
Highway Patrol, were assigned to the facility. These patrolmen 
operate and use the radio located on the premises occasionally 
in the course of their duties. They report to and are under the 
supervision of the U. S. 29 North office. 
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The North Carolina Highway Patrol is a division of the 
North Carolina Department of Motor Vehicles. At the time the 
deed was executed by the plaintiffs to the State, one of the 
functions of the North Carolina Hig'hway Patrol was to examine 
persons for and issue drivers' licenses. Later this responsibility 
was transferred to another division, the Driver License Division 
of the Department of Motor Vehicles, and since that time the 
building located on the land in question has been continuously 
used for the purpose of conducting driver license examinations 
and issuing drivers' licenses. After the Highway Patrol person- 
nel were reassigned to the U. S. 29 North facility in the spring 
and summer of 1968, the building was occupied exclusively by 
employees of the Driver License Division and was used ex- 
clusively for examining persons for and issuing drivers' licenses 
until the four patrolmen, members of the Revocation Division 
of the Highway Patrol, were reassigned to the Wilkinson Boule- 
vard facility. The telephone listed for the State Highway Patrol 
is located in the U. S. 29 North facility. The telephone for the 
Driver License Division is listed for the Wilkinson Boulevard 
premises. 

The case was heard before Judge William Grist on a motion 
by defendants for summary judgment and a cross motion by 
plaintiffs for summary judgment. Based on the pleadings, the 
depositions of Sergeant M. B. Lyerly and Officer C. E. Thomas 
of the Highway Patrol, and the affidavit of Joe W. Garrett, 
Commissioner of Motor Vehicles, the court made findings of 
fact substantially as set out above and concluded a s  a matter of 
law : 

"1. That the deed from plaintiffs to the State of North 
Carolina recorded in Book 1366, a t  page 153, Mecklenburg 
County Registry, created a valid fee upon condition subse- 
quent estate. 

"2. That the unauthorized slow down in normal High- 
way Patrol activities a t  the Wilkinson Boulevard Station 
during the period from April to November or December 
of 1968 a t  most constitutes a mere technical breach of the 
conditions contained in said deed, which was immediately 
remedied by the Commissioner of Motor Vehicles after he 
became aware of same; that such unauthorized technical 
breach would not and did not work a forfeiture of defend- 
ants' estate in said lands. 
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"3. That a t  no time did the defendants willfully or 
intentionally abandon the premises for the uses and pur- 
poses required by the conditions contained in the deed. . 

"4. That a t  all times during 1968 and a t  all times there- 
after until the filing of this action, defendants have sub- 
stantially complied with the conditions contained in said 
deed." 

The court then denied plaintiffs' motion for summary 
judgment and granted defendants' motion for summary judg- 
ment, from which judgment plaintiffs appealed to the Court of 
Appeals. The case was transferred to this Court under our 
general order dated July 31, 1970. 

Robertson & Brwmley for plaintiff appellants. 

Attorney General Robert Morgan, Assistant Attmrzey Gen- 
eral T. Buie Costen, and Staff Attorney Roy A. Giles, Jr., for 
defendant appellees. 

MOORE, Justice. 

Plaintiffs contend that the court erred in denying plain- 
tiffs' motion for summary judgment and in entering summary 
judgment for defendants. They assert that the deed from the 
plaintiffs to the State of North Carolina conveyed to the State a 
fee upon conditions subsequent, which conditions defendants have 
breached, and that plaintiff Azalea Mattox is entitled to recover 
the property in question. 

[I] The law does not favor a construction of the language con- 
tained in a deed which would constitute a condition subsequent 
unless the intention of the parties to create such a restriction 
upon the title is clearly manifested. Lassiter v. Town of Oxford, 
234 F. 2d 217 (4th Cir. 1956) ; Board of Education v. Edgerton, 
244 N.C. 576, 94 S.E. 2d 661 (1956). G.S. 39-1 provides : 

"When real estate is conveyed to any person, the same 
shall be held and construed to be a conveyance in fee, wheth- 
er the word 'heir' is used or not, unless such conveyance in 
plain and express words shows, or it is plainly intended by 
the conveyance or some part thereof, that the grantor meant 
to convey an  estate of less dignity." (Emphasis added.) 
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In construing a deed, Justice Adams, speaking for the 
Court in Willis v. Trust Co., 183 N.C. 267, 111 S.E. 163 (1922), 
said : 

"The rigid technicalities of the common law have 
gradually yielded to the demand for a more rational mode 
of expounding deeds. Hence, to discover the intention of 
the parties is now regarded as the chief essential in the 
construction of conveyances. The intention must be gath- 
ered from the whole instrument in conformity with estab- 
lished principles, and the division of the deed into formal 
parts is not permitted to prevail against such intention; 
for substance, not form, is the object sought. If possible, 
effect must be given to every part of a deed, and no clause, 
if reasonable intendment can be found, shall be construed 
as meaningless. Springs v. Hopkins, 171 N.C. 486; Jones v. 
Sandlin, 160 N.C. 155; Eason v. Eason, 159 N.C. 540; Acker 
v. Pridgen, 158 N.C. 337; Real Estate Co. v. Bland, 152 
N.C. 231; Featherston v. Merrimon, 148 N.C. 199; Gudger 
v. White, 141 N.C. 513." 

[2, 31 A fee upon a condition subsequent is not created unless 
the grantor expressly reserves the right to re-enter or provides 
for a forfeiture or for a reversion or that the instrument shall 
be null and void. Williams v. Thompson, 216 N.C. 292, 4 S.E. 
2d 609 (1939) ; Lassiter v. Jones, 215 N.C. 298, 1 S.E. 2d 845 
(1939) ; Church v. Refining Co., 200 N.C. 469, 157 S.E. 438 
(1931) ; Braddy v. Elliott, 146 N.C. 578, 60 S.E. 507 (1908) ; 
Helms v. Helms, 135 N.C. 164, 47 S.E. 415 (1904). However, 
if the deed contains both the apt words to create a condition 
and an express clause of re-entry, reverter, or forfeiture, an  
estate on condition subsequent has been created. Bernard v. 
Bowen, 214 N.C. 121, 198 S.E. 584 (1938) ; Sharpe v. R. R., 
190 N.C. 350, 129 S.E. 826 (1925) ; Huntley v. McBrayer, 169 
N.C. 75, 85 S.E. 213 (1915) ; Brittain v. Taylor, 168 N.C. 271, 
84 S.E. 280 (1915) ; Church v. Young, 130 N.C. 8, 40 S.E. 
691 (1902). See 19 N.C.L. Rev. 334 (1941) for an excellent 
treatise on Estates on Condition and on Special Limitation in  
North Carolina by Professor Frederick B. McCall. In a fee 
upon a condition subsequent, there is no automatic reversion upon 
the happening of the stated contingency, but the grantor must 
exercise the right of re-entry for conditions broken. However, 
the bringing of a possessory action upon the breach of the condi- 
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tion subsequent is equivalent to a re-entry. Brittain v. Taylor, 
sup~a. See 19 N.C.L. Rev. 334, 347. 

[4] Applying these principles to the present case, the words 
used in the deed "upon condition however,"-then fully setting 
out the conditions, followed by the provision that "if and when" 
the grantee fails to carry out the specified conditions, "the said 
land shall revert to, and the title shall vest in the Grantor, Mrs. 
Azalea Mattox, her heirs and assigns, with the same force and 
effect as if this deed had not been made, executed or delivered," 
-are sufficient to show the grantors intended to create a fee on 
condition subsequent, and by this language they did create such 
estate. Sharpe v. R. R., supra. The trial court so held. 

[5] The real question involved in the present case then be- 
comes: Did defendants' acts constitute such breach of the con- 
ditions as to entitle plaintiff Azalea Mattox to recover the 
premises? Plaintiffs contend that the acts of defendants in the 
spring and summer of 1968, when all Highway Patrol activities 
on the premises in question were suspended, were clearly a vio- 
lation of the conditions that the State "perpetually and continu- 
ously keep, maintain and operate" the premises for a Highway 
Patrol Radio Station and Highway Patrol Headquarters, and 
that thereupon the land reverted to the grantor, Mrs. Azalea 
Mattox. Plaintiffs further contend that the Patrol activities re- 
sumed in the fall of 1968 were not sufficient to comply with the 
requirements that the premises be used for a Patrol Radio Sta- 
tion and Patrol Headquarters. The radio in the building was not 
manned in a regular manner, and only four patrolmen (usually 
only two) who were assigned to the License Revocation Division 
of the Highway Patrol were stationed there. These men were un- 
der the supervision of and reported to the U. S. 29 North office. 
A "headquarters" is defined as "the quarters of any chief officer, 
or head of a police force; the center of operations and of au- 
thority." Webster's New Collegiate Dictionary (1959). Patrol- 
man Thomas in his deposition defined a District Highway Patrol 
Headquarters as a place where a first sergeant, a line sergeant, 
and a secretary were located, and a large room was provided for 
patrolmen to prepare and turn in their reports, with a mail box 
furnished each patrolman. None of these conditions were met 
at the Wilkinson Boulevard facility after 1968. Both Sergeant 
Lyerly and Officer Thomas stated that they considered the 
U. S. 29 North facility to be the District Patrol Headquarters 
in Mecklenburg County. 
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Plaintiffs conclude that the presence of four patrolmen 
used only in connection with the revocation of drivers' licenses, 
stationed in a building otherwise exclusively used for examining 
persons and issuing drivers' licenses, with the occasional use of 
an unmanned radio installed therein, could not possibly consti- 
tute a State Highway Patrol Radio Station and State Highway 
Patrol Headquarters. 

At the time plaintiffs executed the deed to the State, the 
issuance of drivers' licenses was the responsibility of the North 
Carolina Highway Patrol. Subsequently, this responsibility was 
transferred to another division within the Department of Motor 
Vehicles. Defendants contend that under Lassiter v. Town o f  
Oxford ,  szcpra, this continued usage for the issuance of drivers' 
licenses would constitute substantial compliance. In Lassitei- 
property was conveyed to the town of Oxford, North Carolina, 
so long as it was used by the town as a golf course, and the 
deed provided for a reverter should the property cease to be 
used for such purpose. After about ten years, the town leased 
the property to the Oxford Golf Association for twenty-five 
years. The lease provided that the Association must a t  all times 
maintain a golf course upon the land, and that if it failed to do 
so, the lease would terminate. The grantor brought suit alleging 
the conditions were breached. The Court held that there was 
substantial compliance since the property was being maintained 
and operated as a golf course even though by an agent of the 
town rather than by the town itself, and therefore no forfeiture 
resulted. The present case is clearly distinguishable. Without 
question, the premises are no longer used as a Highway Patrol 
Headquarters, and i t  is doubtful if the location of a radio on 
the premises, unmanned and only used occasionally, would meet 
the requirements of a Highway Patrol Radio Station. The High- 
way Patrol completely abandoned the Wilkinson Boulevard 
building so fa r  as Highway Patrol activities were concerned in 
the spring and summer of 1968 and only attempted token 
compliance with the conditions set out in the deed after plain- 
tiffs met with Captain Nutt and Sergeant Lyerly concerning 
the suspension of Patrol activities there. Certainly the defend- 
ants did not comply with the conditions contained in the deed 
during the spring and summer of 1968. Neither are they doing 
so now. This is not merely a "technical breach" as found by the 
trial court. 
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[6] Procedurally, the question in the instant case is reduced 
to whether or  not the pleadings, together with the depositions 
and affidavit, show there is any genuine issue as to  any material 
fact and whether any party is entitled to  a judgment as a matter 
of law. A careful review of the record reveals that  the parties 
were in agreement as to all the factual particulars concerning 
the deed from the plaintiffs to the State and the use of the 
property thereafter. There was no "genuine issue as to any 
material fact," The effect of the undisputed facts was a ques- 
tion of law for the court t o  determine. G.S. 1A-1, Rule 56; 
Singleton v. Stewart ,  280 N.C. 460, 186 S.E. 2d 400 (1972) ; 
Kessipzg v. Mortgage Corp., 278 N.C. 523, 180 S.E. 2d 823 
(1971), and authorities therein cited. 

Defendant State of North Carolina knew the conditions in 
the deed when i t  was accepted, and the State is bound by these 
conditions. Story  v. Walcott, 240 N.C. 622, 83 S.E. 2d 498 
(1954). 

The State has had the use of the property for more than 
twenty years a t  no cost. Apparently the property is no longer 
suited for  and is not being used for  the purpose for which i t  
was conveyed. Under these circumstances, plaintiff Azalea 
Mattox is entitled to recover the premises described in the 
deed. 

The trial court erred in entering summary judgment for 
the defendants. The case is remanded to the Superior Court 
of Mecklenburg County with instructions that  summary judg- 
ment be entered in favor of the  plaintiffs in accordance with 
this opinion. 

Error  and remanded. 

STATE OF NORTH CAROLINA v. MARVIN EDWARD BALLARD 

No. 56 

(Filed 9 February 1972) 

1. Constitutional Law Q 34; Criminal Law Q 26-double jeopardy 
The fundamental principle that no person can be twice put in 

jeopardy of life or limb for the same offense comes within the purview 
of the "law of the land" clause of Art. I, Sec. 17 of the N. C. Con- 
stitution. 
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2. Constitutional Law $3 34; Criminal Law $3 26-double jeopardy 
The double-jeopardy clause of the Fifth Amendment to  the U. S. 

Constitution is applicable to the states through the Fourteenth Amend- 
ment. 

3. Criminal Law § 110- nonsuit - not guilty verdict 
Whether correct or erroneous, a judgment of nonsuit in an armed 

robbery prosecution had the force and effect of a verdict of "not 
guilty" as to the armed robbery for which defendant was then being 
tried. G.S. 15-173. 

4. Criminal Law § 26- when jeopardy attaches 
Jeopardy attaches when a defendant in a criminal prosecution is 

placed on trial: (1) on a valid indictment or information, (2 )  before 
a court of competent jurisdiction, (3) after arraignment, (4)  after 
plea, and (5)  when a competent jury has been empaneled and sworn 
to make true deliverance in the case. 

5. Robbery $3 4- armed robbery - property taken - variance between 
indictment and proof 

In an armed robbery prosecution, variance between the allegations 
of the indictment and the proof in respect of the property taken is  
not material. 

6. Robbery fj 2- armed robbery - indictment - ownership of property 
taken 

In  an indictment for armed robbery the allegation of ownership 
of the property taken is sufficient when i t  negatives the idea that  
the accused was taking his own property. 

7. Robbery 9 1-gravamen of armed robbery 
The gravamen of the offense of armed robbery is the endanger- 

ing or threatening of human life by the use or threatened use of fire- 
arms or other dangerous weapons in the perpetration of or even in 
the attempt to perpetrate the crime of robbery. 

8. Criminal Law § 26-double jeopardy --same evidence test 
A plea of former jeopardy bars a second prosecution when the 

facts alleged in the second indictment, if given in evidence, would 
have sustained a conviction under the first indictment, or when the 
same evidence would support a conviction in each case. 

9. Criminal Law 26-armed robbery of A & P store-named em- 
ployee - different employees named in second indictment - double 
jeopardy 

Judgment of nonsuit on the ground of variance was entered in 
defendant's trial upon an indictment charging armed robbery of an  
A & P store in which the life of a named employee of the store was 
endangered and threatened and in which money belonging to the 
store was taken "from the person" of the named employee. Defendant 
was subsequently prosecuted upon another armed robbery indictment 
for the same occurrence which alleged that  the lives of two other 
employees were endangered and threatened and that  the money was 
taken "from the presence and person" of the two other employees. 
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The evidence in both trials showed tha t  the robbery was perpetrated 
by endangering and threatening all employees then present in  the 
store, including those named in both indictments, but  t h a t  the money 
was removed from the immediate presence of the two employees named 
in the second indictment. Held:  The same evidence would support 
a conviction i n  both trials, and defendant's plea of former jeopardy 
prior to  his second t r ia l  should have been allowed. 

10. Robbery 4- armed robbery of store - money taken from presence 
of all employees 

The fact  t h a t  one employee of a store happened to be far ther  
from the store's money than two other employees when i t  was taken 
into possession by robbers does not negate the fact  t h a t  the money 
was taken from the  presence of tha t  employee and all other employees 
then on duty in  the store. 

11. Robbery 8 2- armed robbery of store - allegation of "from the per- 
son" - taking "from the presence" 

An allegation charging robbery "from the person" of a store 
employee includes a taking of the en~ployer's property from the pres- 
ence of the employee. 

Justices LAKE, BRANCH and HUSKINS dissent. 

APPEAL by Marvin Edward Ballard from Bailey, J., Janu- 
ary  4, 1971 Criminal Session of CUMBERLAND Superior Court, 
transferred for initial appellate review by the Supreme Court 
under its general order of July 31, 1970, entered pursuant to 
G.S. 7A-31(b) (4) ,  docketed and argued as No. 32 a t  Fall 
Term 1971. 

An indictment returned a t  the January 4, 1971 Session of 
Cumberland Superior Court charged that, on August 21, 1970, 
Marvin Edward Ballard (Ballard) "unlawfully, wilfully, and fe- 
loniously having in his possession and with the use and threat- 
ened use of firearms, and other dangerous weapons, implements, 
and means, to wit:  a pistol, whereby the lives of Pat Britt and 
Nolan Smith were endangered and threatened did then and there 
unlawfully, wilfully, forcibly, violently and feloniously take, 
steal, and carry away One Thousand, Five Hundred and One 
Dollars and Seventeen Cents ($1,501.17) in  money to  wit: 
United States Currency and Coins of the value of One Thousand, 
Five Hundred and One Dollars and Seventeen Cents ($1,501.17) 
from the presence and person of Pat Britt and Nolan Smith 
property of the Great Atlantic and Pacific Tea Company, In- 
corporated, . . . . " (Our italics.) 

When arraigned on said indictment, Ballard moved to  dis- 
miss, basing his motion upon a plea of former jeopardy. The 
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court denied the motion and Ballard excepted. Thereupon, Bal- 
lard pleaded not guilty. 

The indictment against Ballard and an indictment against 
Virgil Lee Gaines, which contained identical charges, were con- 
solidated for trial and tried before Judge Bailey during the 
third week of the January 4, 1971 Session. At the conclusion 
of the State's evidence, the court granted the motion of Gaines 
for judgment as in case of nonsuit. Thereafter Ballard testified 
and offered evidence. As to Ballard, the jury returned a verdict 
of "Guilty as Charged," and judgment imposing a prison sen- 
tence of not less than sixteen years nor more than twenty years 
was pronounced. Ballard excepted and appealed. 

Attvrne y General Mwgan and Assistant Attome y General 
Weathers f w  the State. 

William S. Geimer, Assistant Public Defender, for defend- 
ant appellant. 

BOBBITT, Chief Justice. 

[I] "It is a fundamental and sacred principle of the common 
law, deeply imbedded in our criminal jurisprudence, that no 
person can be twice put in jeopardy of life or limb for the same 
offense. S. v. Pfince, 63 N.C. 529, S. v. Hicks, 233 N.C. 511, 64 
S.E. 2d 871. It was incorporated in the Bill of Rights of the 
Federal Constitution. (United States Constitution, Amendment 
V.) While the principle is not stated in express terms in the 
North Carolina Constitution, i t  has been regarded as an integral 
part of the 'law of the land' within the meaning of Art. I, see. 
17. S. v. Mansfield, 207 N.C. 233, 176 S.E. 761." State v. Crocker, 
239 N.C. 446, 449, 80 S.E. 2d 243, 245 (1954). 

[2] Overruling prior decisions, the Supreme Court of the 
United States held in Benton. v. Maryland, 395 U.S. 784, 23 
L.Ed. 2d 707, 89 S.Ct. 2056 (1969), that the double-jeopardy 
clause of the Fifth Amendment is applicable to the states 
through the Fourteenth Amendment. Hence, federal as well as  
state double-jeopardy standards control decision. 

Ballard's plea of double jeopardy is based on his trial be- 
fore Judge McKinnon a t  December 7, 1970 Criminal Session of 
Cumberland Superior Court on an indictment returned a t  the 
October 12, 1970 Criminal Session which charged that, on 
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August 21, 1970, he "unlawfully, wilfully and feloniously, hav- 
ing in his possession and with the use and threatened use of 
firearms, and other dangerous weapons, implements, and means, 
to wit: a .38 caliber pistol whereby the l i fe  of Kane P a r s m  was 
endangered and threatened, did then and there unlawfully, wil- 
fully, forcibly, violently and feloniously take, steal and carry 
away One Thousand, Five Hundred and One Dollars and Seven- 
teen Cents ($1,501.17) in money, to wit: United States Curren- 
cy and Coins of the value of One Thousand, Five Hundred and 
One Dollars and Seventeen Cents ($1,501.17) from the person 
of Kane Parsons property of the Great Atlantic and Pacific 
Tea Company, Incorporated, . . . . " (Our italics.) 

An "Addendum to the Record" provides the only informa- 
tion before us as to what occurred a t  the trial a t  December 7, 
1970 Criminal Session. This discloses that, upon Ballard's plea 
of not guilty to the above quoted indictment, the jury was duly 
selected, sworn and empaneled; that Ballard made a motion to 
dismiss as in case of nonsuit a t  the end of the State's evidence 
and again a t  the end of all the evidence but assigned no ground 
and presented no argument in support of the motions ; that each 
of Ballard's motions was overruled; that later the court allowed 
Ballard's motion to dismiss as in case of nonsuit and stated the 
reasons therefor as follows : 

"After the argument and a t  the beginning of the charge, 
the court for the first time read the Bill of Indictment and de- 
termined that it alleged that Kane Parsons was endangered and 
threatened and further it alleged the taking and carrying away 
of money from the person of Kane Parsons. Upon examination 
of the Bill of Indictment, the court being of the opinion that 
there is a fatal variance between the allegation and the proof, 
it is ordered that the defendant's motion for judgment as of 
nonsuit be allowed, with leave to the State to proceed upon a 
correct charge and Bill of Indictment. The defendant is to be 
held in lieu of Bail in the amount of five thousand dollars 
($5000.00) pending the drawing of a new charge." 

131 Whether correct or erroneous, the judgment of nonsuit had 
the force and effect of a verdict of "not guilty" as to the armed 
robbery for which Ballard was then being tried, namely, the 
armed robbery charged in the indictment returned a t  the Octo- 
ber 12, 1970 Criminal Session. G.S. 15-173; State v. Stinson, 
263 N.C. 283, 286, 139 S.E. 2d 558, 561 (1965). 
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The question is whether this second prosecution of Ballard 
for the armed robbery allegedly committed by him in the A & P 
store on August 21, 1970, violates his constitutional guarantee 
against double jeopardy. 

[4] "[Jleopardy attaches when a defendant in a criminal 
prosecution is placed on trial: (1) On a valid indictment or 
information, (2) before a court of competent jurisdiction, (3) 
after arraignment, (4) after plea, and (5) when a competent 
jury has been empaneled and sworn to make true deliverance 
in the case." State v. Bell, 205 N.C. 225, 228, 171 S.E. 50, 52 
(1933) ; State v. Crocker, supra a t  449, 80 S.E. 2d a t  245; 
State v. Bi~ckhead, 256 N.C. 494, 504, 124 S.E. 2d 838, 846 
(1962). 

Unquestionably, a t  December 7, 1970 Criminal Session, 
jeopardy attached in respect of the crime charged in the indict- 
ment returned a t  October 12, 1970 Criminal Session. The judg- 
ment of nonsuit barred further prosecution for that wime. 

Both indictments are based on G.S. 14-87 which, in perti- 
nent part, provides: "Any person or persons who, having in 
possession or with the use or threatened use of any firearms 
or other dangerous weapon, implement or means, whereby 
the life of a person is endangered or threatened, unlawfully 
takes or attempts to take personal property from another or 
from any place of business, residence or banking institution or 
any other place where there is a person or persons in attendance, 
a t  any time, either day or night, or who aids or abets any such 
person or persons in the commission of such crime, shall be guil- 
ty  of a felony . . . . 17  

The indictments returned a t  October 12, 1970 Criminal 
Session and a t  January 4, 1971 Criminal Session are identical 
except the italicized portions thereof. Each indictment charged 
all elements of the crime of armed robbery as defined in G.S. 
14-87. Each charged the crime was committed on August 21, 
1970, and involved the theft of $1,501.17 of the money of the 
Great Atlantic and Pacific Tea Company, Incorporated. The 
indictment returned a t  October 12, 1970 Criminal Session 
charged that  the "life of Kane Parsons was endangered and 
threatened," and that  the $1,501.17 was taken from the "person 
of Kane Parsons." The indictment returned a t  January 4, 1971 
Session charged that  the "lives of Pat Britt and Nolan Smith 
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were endangered and threatened," and that  the $1,501.17 was 
taken "from the presence and person of Pa t  Britt and Nolan 
Smith." 

[5-71 In respect of "armed robbery" as defined in G.S. 14-87, 
"[f] orce or intimidation occasioned by the use or threatened use 
of firearms, is the main element of the offense." State v. Mull, 
224 N.C. 574, 576, 31 S.E. 2d 764, 765 (1944). Accord: State 
v. Sawyer, 224 N.C. 61, 65, 29 S.E, 2d 34, 37 (1944) ; State v. 
Lynch, 266 N.C. 584, 586, 146 S.E. 2d 677, 679 (1966). Vari- 
ance between the allegations of the indictment and the proof in 
respect of the ownership of the property taken is not material. 
State v. Rogers, 273 N.C. 208, 212-13, 159 S.E. 2d 525, 528-29 
(1968). " [ I ln  an indictment for robbery the allegation of owner- 
ship of the property taken is sufficient when i t  negatives the 
idea that  the accused was taking his own property." State v. 
Sawye?., supra a t  65-66, 29 S.E. 2d a t  37. The gravamen of the 
offense is the endangering or threatening of human life by the 
use or threatened use of firearms or other dangerous weapons 
in the perpetration of or even in the attempt to perpetrate the 
crime of robbery. 

181 The double-jeopardy test applicable on the present record 
is the "same-evidence test," which is alternative in character. 
This test is defined in State v. Hicks, 233 N.C. 511, 516, 64 
S.E. 2d 871, 875 (1951), in opinion by Justice Ervin, as fol- 
lows: "Whether the facts alleged in the second indictment, if 
given in evidence, would have sustained a conviction under the 
first indictment [citations], or whether the same evidence 
would support a conviction in each case. [Citations.]" 

In  the present case, the first alternative does not apply. 
Evidence sufficient to prove only th.e facts alleged in  the second 
indictment would not have sustained a conviction under the first 
indictment. No fact concerning Kane Parsons was alleged in 
the second indictment. 

The second alternative, whether the same evidence would 
support a conviction in each case, is the determinative test in 
the present case. Application of this test requires a review of 
the evidence offered a t  Ballard's trial on the second indictment. 

The State's evidence, which consists of the testimony of 
five witnesses, is summarized below. 
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James Richard Strickland : On August 21, 1970, Strickland 
was an employee of the Ramsey Street A & P, and he observed 
defendants Marvin Ballard and Virgil Gaines, and a third man, 
"at the door for about five seconds." He "then turned back to 
do the work he was doing." Someone said "freeze." Strickland 
turned around and saw "Gaines standing a t  his side with a gun 
up in the air a t  a distance of about two feet." He "looked toward 
the office and saw a man up there with a gun pointed down 
in the office." That man was Marvin Ballard. Someone said, 
"Hurry up, chunk," Ballard got "the money out of the office." 
He told everyone to get on the floor, and Strickland complied. 
Ballard proceeded outside to a waiting car. The entire incident 
lasted "four or five minutes." 

Nolan B. Smith : About 8 :55 p.m. Smith and Mrs. Patricia 
Britt, fellow employees of the A & P, "had just finished counting 
the till." Smith "heard a voice say 'freeze,' and saw something 
move a t  a side window of the office inside which he was stand- 
ing." " [Smith's] office was a raised area located a t  the opposite 
end of the line of cash registers from the one that has been 
referred to as the first cash register." Marvin Ballard was 
standing 3% feet from him with a gun in his hand. Ballard 
first said, "Let me have it," and then, "Hurry up, I mean busi- 
ness, let me have the money." Smith stood there and Mrs. Britt 
"started getting the money together, someone brought a paper 
bag to her and she put money in the bag," amounting to ap- 
proximately $175.00. Smith did not see Mrs. Britt actually give 
Ballard the money. He observed Ballard for a period of 20 to 
30 seconds altogether. He looked in "the direction of the meat 
department and the produce department and saw another indi- 
vidual in that vicinity with a weapon." Smith was "looking 
around over the store when he heard someone say 'everybody 
hit the floor.'" When he heard this, he fell to the floor. The 
entire incident lasted "no more than three or four minutes." 

Mrs. Patricia Britt : As "head cashier," Mrs. Britt had just 
"finished checking Mr. Smith's till for the day" when she saw 
Ballard. She had "about $1500 in the area." "Ballard had a gun 
in his hand and said, 'Give me the money.' " "[A] paper bag was 
handed to" Mrs. Britt and she put the money in it. She did not 
remember "who hollered for a bag." "[Elither she or Nolan 
Smith" gave the bag over to Ballard. Mrs. Britt did not know 
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whether she was the one who gave Ballard the bag. She hit the 
floor upon the command to do so. 

John William Gooding : " [TI hree colored males" entered 
the store together. Ballard went to the office window, located 
"about 35 feet" from the "first check-out register" where Good- 
ing was bagging groceries for a customer, "the farthest [coun- 
ter] down from the office." Ballard pulled a gun and laid i t  
on the window ledge, pointing i t  toward the office. Another of 
of the three came near Gooding and said, "Everybody freeze," 
pulling a pistol from under his shirt. This man was "in the 
vicinity of Richard Strickland, also, about 3 or 4 feet from 
him." "Someone" brought Ballard a paper bag. Gooding "did not 
actually hear [Ballard] ask for  money." Gooding had a "side 
angle view" of Ballard, and observed him for "30 or 40 seconds." 
At some point Ballard turned and pointed his gun a t  Carl Brig- 
man, another employee of the store. Someone yelled, "Hurry 
up, chunk." With that, Ballard "hurried and got out of the 
store and said, 'Everybody on the floor,' " with which command 
Gooding complied. 

Kane Parsons: Ballard and two others entered the store 
and split up. Ballard came toward the "check-out counter, which 
is fartherest from the office," where Parsons, an employee of 
the A & P, was standing. Parsons's attention was diverted to 
another individual who was standing "right beside" Strickland. 
Parsons was able to observe Ballard "for not over 12 to 15 
seconds." Ballard approached within 20 or 30 feet of Parsons. 
Parsons never saw Ballard "in the area of the office" and 
"never saw Ballard pull a pistol." " [I] t v a s  approximately half 
a minute from the time [Parsons] observed the people coming 
in the door until he hit the floor." 

Evidence offered by Ballard, which consisted of his own 
testimony and that  of Leslie Scott, tended to establish an alibi. 

As indicated, Ballard defended on the ground he was not 
involved in any alleged robbery of the A & P store on August 
21, 1970, without regard to the identity of the employees present 
on such an occasion. Although nonsuit was granted on the ground 
of variance, i t  was a determination of not guilty in respect of 
the robbery of the A & P store on August 21, 1970, if Kane 
Parsons was one of several A & P employees whose lives were 
endangered and threatened by Ballard in the perpetration of 
the robbery. 
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The present record does not contain the testimony before 
the jury a t  the f irst  trial. It does contain the testimony before 
Judge McKinnon a t  a voila d i m  hearing to determine the ad- 
missibility of identification testimony. This was, by stipulation, 
used in the trial before Judge Bailey in lieu of conducting a 
new voir d i ~ e  hearing. Witnesses a t  the voir dis-e hearing before 
Judge McKinnon included James Richard Strickland, Nolan B. 
Smith, Mrs. Patricia Britt, John William Gooding and Kane 
Parsons. Their testimony was substantially the same as their 
testimony before the jury in the trial before Judge Bailey. 

[9] Clearly, both indictments and the evidence a t  both trials 
relate to what occurred on the same occasion, namely, the rob- 
bery of the A & P store on August 21, 1970, allegedly by de- 
fendant and two others, perpetrated by endangering and threat- 
ening the lives of all employees then present. The evidence, on 
which Ballard was convicted a t  the second trial, tended to show 
that  Ballard was one of three men who entered the store about 
8 :55 p.m. on August 21, 1970 ; that  Ballard and one of his con- 
federates were armed with and displayed pistols; that, in the 
perpetration of their crime, the robbers commanded all em- 
ployees to  "freeze" and for everybody to "hit the floor," which 
con~mands were promptly obeyed; that  the employees in the 
store who heard and obeyed these commands included P a t  Britt, 
Nolan Smith and Kane Parsons; that,, although the money was 
removed from the immediate presence of P a t  Britt and Nolan 
Smith, all employees in the store were confronted by the robbers 
and had responsibility for the custody and care of the employer's 
money; and that  the life of each was threatened and would have 
been further endangered if any one or more of these employees 
had offered resistance to the armed robbers. We have concluded 
that  this evidence was sufficient to have sustained the convic- 
tion of Ballard a t  the f irst  trial and that  the termination thereof 
in his favor supports his plea of double jeopardy. 

[ lo,  111 The duty of Kane Parsons to his employer would have 
required him to  intervene t o  protect the property if he could 
have done so without further endangering his life. (Kane Par-  
sons testified on voir dire that  he was the assistant manager of 
this A & P store.) The fact that  he happened to  be farther from 
the property than P a t  Britt and Nolan Smith when i t  was ac- 
tually taken into possession by the robbers does not negate the 
fact i t  was taken from the presence of Parsons and all other 
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employees then on duty in the store. The first  indictment 
charged the robbery was "from the person" of Kane Parsons. 
However, the phrase "from the person" included a taking (of 
his employer's property) from the presence of Kane Parsons. 
Decisions in accord include those reviewed below. 

In Austin v. State, 419 P. 2d 569 (Okl. Cr. 1966), the indict- 
ment charged robbery "from the possession and person" but 
the evidence indicated that  the defendant removed money from 
a cash register unaided by the victim; the court found no 
material variance. In  Baz~gh v. State, 211 Ga. 863, 89 S.E. 2d 
504 (1955), variance between an indictment charging robbery 
"from the person" and evidence showing the money was taken 
from a drawer in the victim's bedroom was not deemed fatal. 
The same result obtained in State v. Williams, 183 S.W. 308 
(Mo. 1916), in which the information charged robbery "from 
his person, in his presence," but i t  appeared that  the victim was 
shot and lying in an adjoining room unable to see the defendant 
rifling the cash drawer. In  State v. Calhoun, 72 Iowa 432, 34 
N.W. 194, 2 Am. St. Rep. 252 (1887), although the Iowa rob- 
bery statute required the taking of property "from the person" 
of another, and the evidence showed the taking took place in a 
room of the house different from that  in which the putting in 
fear occurred, conviction was affirmed. 

In Wright v. State, 468 S.W. 2d 422 (Tex. Cr. 1971), the 
indictment charged robbery by assault on Josephine Meyer, and 
the defendant received a life sentence. Meyer's testimony, how- 
ever, showed that  Wolfe was the person counting the money 
when the robbers appeared and that  Wolfe was the A & P store 
manager. The court said: "As we view the facts, they do not 
show such exclusive care, control and management in Wolfe so 
as to render an allegation in Mrs. Meyer fatal to conviction 
. . . . The fact that  the money was taken from Mrs. Meyer's 
possession rather than from her person would not call for a 
contrary result. Further, . . . any possession of the victim which 
is superior to that  of the robber is sufficient ownership or pos- 
session to be subject to  robbery . . . . " Id .  a t  424. 

In Caweon v. State, 90 Tex. Cr. 572, 236 S.W. 985 (1922), 
the indictment charged the robbery of Darbyshire, though the 
evidence tended to show that the money was taken from the 
more immediate presence of Nold. Both Darbyshire and Nold 
were officers in the same company. The court held that, since 
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the two had "joint possession," either could appropriately be 
named in the indictment as victim. 

Although decision herein is based on the legal principle 
stated in State v. Hicks, supra, namely, that the plea of double 
jeopardy bars a second prosecution when the same evidence 
would have supported a conviction a t  the first trial, we are 
advertent to the holding of the Supreme Court of the United 
States that the principle of collateral estoppel, or res judicata, 
inheres in the Fifth Amendment's ban against subjecting any 
person "to be twice put in jeopardy." Ashe v. Swenson, 397 
U.S. 436, 25 L.Ed. 2d 469, 90 S.Ct. 1189 (1970). For present 
purposes, it is unnecessary to define the differences, if any, be- 
tween double jeopardy and collateral estoppel. Both are based on 
the concept that essentially the same issue was for determina- 
tion in each trial. 

This case is of first impression in this jurisdiction in- 
volving a factual situation in which several employees of a 
store or other place of business are confronted by armed rob- 
bers and the life of each employee is endangered and threatened. 
Decision on this appeal is that the judgment of nonsuit for vari- 
ance was improvidently entered. Since i t  protects Ballard from 
the second prosecution, it may be that a guilty person will escape 
punishment. Even so, to hold otherwise would be to adopt a rule 
whereby failure to allege in the indictment the name or names of 
the employee or employees who were nearest the money or most 
threatened and endangered would necessitate nonsuit. 

For the reasons stated, the judgment of the court below is 
arrested; and, unless confined on account of other charges, 
Ballard is entitled to his discharge. 

Reversed. 

Justices LAKE, BRANCH and HUSKINS dissent. 
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STATE OF NORTH CAROLINA v. TOMMIE CRUMP 

No. 84 

(Filed 9 February 1972) 

1. Criminal Law §Q 68, 79; Kidnapping 9 1- statements in  furtherance 
of common design - competency against all defendants - testimony 
placing kidnappers and victim together 

I n  this kidnapping prosecution, testimony t h a t  one of the defend- 
ants  asked the  victim "if he had any  jumping cables and would help 
s ta r t  their car," and also asked the victim if he could take his car,  
held competent against both defendants, notwithstanding the  witness 
testified t h a t  she did not know which defendant made the statements, 
since defendants were jointly engaged in a n  illegal mission and the 
statements were made in furtherance of a common design, and since 
the testimony was relevant on the question of identity in  t h a t  i t  placed 
the kidnappers and their victim together a t  the time and place in  
question. 

2. Criminal Law $9 73, 81- hearsay evidence- best evidence rule 
Testimony by a kidnap victim t h a t  he had told a police officer 

tha t  he could recognize the kidnappers was not hearsay and did not 
violate the best evidence rule. 

3. Kidnapping 9 1- sufficiency of evidence 
The State's evidence supports the  jury's verdict finding the de- 

fendant guilty of kidnapping and judgment pronounced thereon. 

DEFENDANT appeals from Thornbu~g, J., 3 May 1971 Ses- 
sion, HENDERSON Superior Court. This case was docketed as  No. 
152 and argued a t  the Fall Term 1971. 

Defendant was tried on a bill of indictment, proper in 
form, charging him with kidnapping Michael Penland on 19 
April 1971. 

The State's evidence-defendant offered n o n e t e n d s  to 
show that Michael Penland was employed in a grocery store 
in Hendersonville, owned and operated by Mrs. Helen Andrews. 
On 19 April 1971 a t  10:40 p.m., Tommie Crump and Edward 
Scott went to the grocery store and inquired about a jumper 
cable to s tar t  their car. Michael Penland agreed to assist them 
and, when the store closed a t  11 p.m., they got in his car and the 
three left together. Tommie Crump stuck a pistol in Michael's 
ribs and told him to follow Mrs. Andrews, the owner of the 
store who had just driven away. They asked Michael "if she 
had the money." Michael told them i t  wouldn't do any good 
because Mrs. Andrews had locked the money in the safe. The 
defendant and Edward Scott then abandoned the idea of follow- 
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ing her and told Michael to take them down the road to their 
car. Michael followed orders and eventually discovered they had 
no car and that  their story about a, dead battery was false. De- 
fendant continued to hold the pistol on Michael, and he drove 
up and down various streets as directed, eventually arriving a t  
a dirt road where Crump told him to stop the car and open 
the trunk. When he did so, defendant told him to get in the 
trunk and fired the pistol into the weeds to demonstrate the gun 
was real. When Michael pleaded with him, defendant changed 
his mind, put Michael in the front seat on the passenger side, 
and Edward Scott drove Michael's car from that  point. Even- 
tually, under orders of defendant, Michael resumed the driving 
duties. Defendant and Edward Scott told him they were going 
to rob a service station, and Michael drove them to a Shell sta- 
tion on the Chimney Rock Highway. Discovering people about 
the station, they did not stop but drove back toward Wenderson- 
ville, and defendant ordered Michael to drive him to Asheville. 
He still had the gun in his hand. They drove to Fletcher and 
defendant then ordered Penland to take him back to the Skyline 
Drive-In a t  Hendersonville. They sat  in the car a t  the drive-in 
about three minutes and then drove to a wooded area near 
Boyd's Pontiac place where defendant and Edward Scott got 
out of the car. Michael went directly to Mrs. Andrews' house and 
told her what had occurred. 

Penland testified that  he drove his car to all the places 
enumerated because defendant was holding a gun on him and 
he was afraid. 

This case was consolidated by consent with the case against 
Edward Scott who was also charged with kidnapping. The 
jury convicted both defendants. Edward Scott did not appeal, 
and the judgment as to him is not in the record. Defendant 
Crump was sentenced to State Prison for a period of fifteen 
years and appealed to the Court of Appeals a t  State expense 
and with appointed counsel. The case was transferred to the 
Supreme Court for initial appellate review under our general 
referral order dated 31 July 1970. 

Redden, Redden & Redden, by Monroe M. Redden, Attor- 
neys for  defendant appellant. 

Robert Morgan, Attorney General, and Donald A. Davis, 
Staff Attorney, for  the State of North Carolina. 
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Mrs. Andrews was allowed to testify over objection: "I 
had never seen the boys before, but anyway in the conversation, 
they asked Michael, one of them, I don't know which,-if he 
had any jumping cables and would help them s tar t  their car. 
I told Michael i t  was too near time to close and he had too 
much work to do to leave." A t  another point in her testimony, 
she said over objection: "I don't know which one said i t  . . . 
but one said, 'Michael, can you take your car?' " Defendant's 
f irst  assignment of error is predicated on the admission of 
this evidence. He contends i t  was incompetent "absent a finding 
of conspiracy." 

The evidence shows that  this defendant and Edward Scott 
were jointly engaged on an  illegal mission. They were acting 
in unison in furtherance of a common design. The evidence 
gives rise to the permissible inference that  they had conspired 
together to rob Mrs. Andrews and the kidnapping of Michael 
Penland was necessary to accomplish that  objective-they 
needed transportation. Therefore, statements made in fur- 
therance of the common design, whether by the defendant or  
his partner in crime, are competent. State v. Sanders, 276 N.C. 
598, 174 S.E. 2d 487 (1970). Moreover, the evidence objected to 
was relevant on the question of identity since i t  placed the kid- 
nappers and their victim together a t  the time and place in 
question. "Any evidence which is relevant to the trial of a crimi- 
nal action is admissible." State v. Winfod,  279 N.C. 58, 181 
S.E. 2d 423 (1971). Furthermore, Michael Penland testified sub- 
stantially to the same effect without objection, and the admis- 
sion of this evidence from Mrs. Andrews was largely cumula- 
tive and could not have changed the result of the trial. An 
appellant must show that  evidence alleged to be erroneous was 
prejudicial and that  a different result but for the error would 
have likely ensued. State v. Woolard, 260 N.C. 133, 132 S.E. 
2d 364 (1963) ; State v. Sande?*s, supra. We hold the evidence 
was competent. Had i t  been incompetent, i ts  admission would 
have been entirely harmless. Stansbury, North Carolina Evi- 
dence (2d Ed.) 8 9. 

Included as part  of defendant's f irst  assignment of error 
is the following question propounded to Michael Penland on 
direct examination and his answer thereto over objection: 
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"Q. Did you tell DeBois Edmundson whether or not you 
could recognize the two men who had been in your car 
during the course of that night? 

"A. Yes, sir." 

Defendant contends such testimony violates the hearsay rule 
and the best evidence rule. Michael Penland's testimony as to 
what he told Officer Edmundson is the best evidence, and the 
officer's testimony would have been competent only to corrobo- 
rate what the victim told him. Furthermore, the testimony is 
not hearsay. Its probative force does not depend upon the com- 
petency and credibility of any person other than the witness 
himself. Hence i t  cannot be classified as hearsay. Stansbury, 
North Carolina Evidence (2d Ed.), Hearsay, $ 138. We find no 
merit in any of the three exceptions upon which the first as- 
signment of error is based. 

Defendant's remaining assignments are formal and require 
no discussion. The uncontradicted evidence proves kidnapping 
beyond a reasonable doubt, State v. Ingland, 278 N.C. 42, 178 
S.E. 2d 577 (1971) ; State v. Murphy,  280 N.C. 1, 184 S.E. 2d 
845 (1971), and supports the verdict and judgment. The only 
error appearing in this record was committed by the defendant 
and his partner in crime when they embarked upon their un- 
lawful mission which culminated in the kidnapping of Michael 
Penland. 

In the trial below we find 

No error. 
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BRYANT v. BALLANCE 
No. 109 PC. 
Case below: 13 N.C. App. 181. 
Petition for writ  of certiorari to  North Carolina Court of 

Appeals denied 9 February 1972. 

I N  RE CUSTODY O F  MASON 
No. 118 PC. 
Case below: 13 N.C. App. 334. 
Petition for writ  of certiorari to  North Carolina Court of 

Appeals denied 9 February 1972. 

STATE V. BEST 
No. 93 PC. 
Case below: 13 N.C. App. 204. 
Petition for writ  of certiorari to North Carolina Court of 

Appeals denied 9 February 1972. 

STATE V. FRY 
No. 38. 
Case below: 13 N.C. App. 39. 
Petition for writ  of certiorari to  North Carolina Court of 

Appeals denied 9 February 1972. Appeal dismissed ex mero 
motu for lack of substantial constitutional question 9 February 
1972. 

STATE v. LASSITER 
No. 9 PC. 
Case below: 13 N.C. App. 292. 
Petition for  writ  of certiorari t o  North Carolina Court of 

Appeals denied 9 February 1972. 
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STATE v. LITTLE 
No. 31. 
Case below: 13 N.C. App. 228. 
Motion of Attorney General to dismiss appeal for lack of 

substantial constitutional question allowed 9 February 1972. 



N.C.] SPRING TERM 1972 

Smith v. County of Mecklenburg 

ARTHUR SMITH AND DAVID P. REULE, ON BEHALF OF THEMSELVES 
AXD ON BEHALF OF ALL OTHERS SIMILARLY SITUATED v. T H E  COUN- 
TY O F  MECKLENBURG; ELIZABETH G. HAIR, CHAIRMAN, AND 
WALTER B. NIVENS AND ROBERT W. BRADSHAW, JR., MEM- 
BERS, OF THE MECKLENBURG COUNTY BOARD OF ELECTIONS; JONES 
Y. PHARR, JR., CHAIRMAN, AND CHARLES E. KNOX AND F R E D  A. 
COCHRANE, MEMBERS, O F  THE MECKLENBURG COUNTY BOARD OF 
ALCOHOLIC CONTROL; W. CHARLES COHOON, CHAIRMAN, AND 
HAROLD M. EDWARDS AND LAWRENCE C. ROSE, MEMBERS OF 
THE NORTH CAROLINA STATE BOARD OF ALCOHOLIC CONTROL; AND 
ROBERT MORGAN, ATTORNEY GENERAL OF THE STATE OF NORTH 
CAROLINA 

No. 90 

(Filed 15 March 1972) 

1. Intoxicating Liquor § 1; Statutes 9 2- Mecklenburg County liquor-by- 
the-drink s tatute  - unconstitutionality 

Statute  authorizing a n  election in Mecklenburg County to deter- 
mine whether mixed beverages may be sold by the drink i n  t h a t  
county is a local act  regulating t rade and is  therefore void a s  violative 
of former Article 11, Section 29, and of present Article 11, Section 24, 
of the Constitution of North Carolina. Ch. 617, Session Laws of 1971. 

2. Statutes § 2- general or local act 
A statute  is either "general" or "local," there being no middle 

ground. 

3. Statutes 3 2- "local act" defined 
A "IocaI act" is a n  act  applying to fewer than all counties, in 

which the affected counties do not rationally differ from the excepted 
counties in  relation to  the purpose of the act. 

4. Statutes § 2- "trade" defined 
Trade within the  meaning of Article 11, Section 24, of the North 

Carolina Constitution is a business venture for  profit  and includes any 
employment or business embarked in for  gain or profit. 

5. Intoxicating Liquor § 7; Statutes § 2- serving of alcoholic beverages 
by restaurateur - "trade" within meaning of N. C. Constitution 

The purchase, sale and serving of alcoholic beverages by a licensed 
restaurateur would constitute "trade" within the  meaning of present 
Article 11, Section 24( l )  ( j )  of the North Carolina Constitution. 

6. Intoxicating Liquor § 1; Municipal Corporations § 4- Mecklenburg 
liquor-by-the-drink statute - power of governmental unit to  engage in 
restaurant business 

Neither G.S. 160A-489 nor the act  relating to the  sale of liquor 
by the drink in Mecklenburg County confers implied authority to  en- 
gage in the restaurant  business on any municipal corporation or  other 
governmental unit of Mecklenburg County. 
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APPEAL by defendants County of MECKLENBURG, members 
of the Mecklenburg County Board of Elections, and members of 
the Mecklenburg County Board of Alcoholic Control, from 
McLean, J., October 18, 1971 Schedule B Civil Session of MECK- 
LENBURG Superior Court, certified, pursuant to G.S. 7A-31, for 
initial appellate review by the Supreme Court, docketed and 
argued as No. 160 a t  Fall Term 1971. 

Plaintiffs instituted this action October 6, 1971, seeking to 
have declared void as violative of designated provisions of the 
State and Federal Constitutions a statute enacted June 21, 1971, 
by the General Assembly of North Carolina, entitled "AN ACT 
AUTHORIZING AN ELECTION IN MECKLENBURG COUNTY TO DETER- 
MINE WHETHER MIXED BEVERAGES MAY BE SOLD BY THE DRINK 
UNDER RULES AND REGULATIONS PROMULGATED BY THE COUNTY 
BOARD OF ALCOHOLIC CONTROL," being Chapter 617 of the Ses- 
sion Laws of 1971. Plaintiffs prayed that this statute, hereafter 
referred to as the Mecklenburg Act, be adjudged unconstitution- 
al and therefore void; and, pending final determination of this 
action, (1) that the Mecklenburg County Board of Elections be 
restrained from conducting an election on November 5, 1971, 
the date it had fixed therefor, and (2) that the Mecklenburg 
County Board of Alcoholic Control be restrained from issuing 
mixed-beverage licenses under the Mecklenburg Act. 

An order to show cause was issued on October 6, 1971, and 
the hearing on return thereof was conducted by Judge McLean 
on October 20, 1971. The only evidence introduced a t  the hear- 
ing consisted of two affidavits of William B. A. Culp, Jr., 
Executive Secretary of the Mecklenburg County Board of Elec- 
tions; the verified complaint; the joint affidavit of David P. 
Reule and Eldridge D. Lewis, "citizens, taxpayers and qualified 
voters" of Mecklenburg County; a certified copy of Chapter 
617, Session Laws of 1971, the Mecklenburg Act; and a certified 
copy of Chapter 279, Session Laws of 1971, the Moore (County) 
Act. The only pleading filed by any of the defendants was a 
motion dated October 20, 1971, by Mecklenburg County and by 
the members of the Mecklenburg County Board of Elections, 
pursuant to G.S. 1A-1, Rule 12(b) (6), that the action be dis- 
missed on the ground the complaint failed "to state a claim 
against these defendants upon which relief can be granted." 

The provisions of the Mecklenburg Act are summarized 
(except when quoted) below. 
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Section 1 defines certain terms used in the Act. 

Section 2 states the purpose is  "to control the consumption 
of alcoholic beverages in places other than private residences by 
licensing certain persons to sell alcoholic beverages for consump- 
tion upon their premises . . . . " It contains declarations as to  
the position of Mecklenburg County in respect of its location, 
population, and status as a business, industrial, transportation, 
and communications center. 

Section 3 authorizes and directs the Meckenburg County 
Board of Alcoholic Control "to promulgate a comprehensive 
plan for the administration, sale and enforcement of mixed 
beverages by the drink in the County." It also provides that, 
after approval thereof by the Chairman of the State Board of 
Alcoholic Control, and prior to September 15, 1971, "the Com- 
prehensive Plan shall be adopted and filed with the Clerk of 
Superior Court in Mecklenburg County, and published in a 
newspaper with County-wide circulation." 

Section 4 provides that  "the Mecklenburg County Board of 
Elections shall submit to the voters of the County, a s  soon as 
practicable, the question of whether mixed beverages by the 
drink under the Comprehensive Plan adopted by the County 
Board of Alcoholic Control shall be permitted in the County." 
It also provides that  "[t]wo issues shall be submitted on one 
ballot,'' namely, (1) for or  against "mixed beverages by the 
drink and the Comprehensive Plan," and (2) for or against 
" 'brown-bagging' if the mixed beverages issue is passed." 

Section 5 provides that  if the voters disapprove "mixed 
beverages by the drink," nevertheless "brown-bagging" is to 
continue to  be legal in the county. If both issues are approved, 
"no person . . . shall possess both a brown bag license and a 
mixed beverage license for the same premises a t  the same time." 

Section 6 provides that  the Comprehensive Plan shall be- 
come operative sixty days from the date i t  is approved by the  
voters. I t  further provides that  the Comprehensive Plan "shall 
not be changed by the County Board of Alcoholic Control," but 
also states that  "the Board shall have full authority to adopt 
additional or supplemental rules and regulations, with the ap- 
proval of the Chairman of the State Board of Alcoholic C,on- 
trol, . . . to  carry out the intent" of the Act. However, Section 
19 provides that  "[tlhe State Board of Alcoholic Control shall 
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exercise no authority over the County Board of Alcoholic Con- 
trol in the exercise of its power and authority to adopt rules 
and regulations for carrying out the intent of this act." 

Section 7 provides that  the County Board "may9' grant 
mixed-beverage licenses only to persons operating the following 
types of establishments : (a)  a Grade A restaurant "with a seat- 
ing capacity a t  tables for not less than 50 persons and whose 
gross receipts from the sale of full meals cooked, prepared and 
served on the premises and non-alcoholic beverages served on the 
premises shall . . . exceed its gross receipts from the sale of alco- 
holic beverages" ; (b) a hotel or motel with no fewer than 40 per- 
manent bedrooms where food and beverage service is customarily 
provided in bedrooms and other private rooms by a restaurant, 
a s  above defined, located on the premises of and operated by 
such hotel or  motel; (c) a private, non-profit social establish- 
ment (defined in section l ( d )  to mean "a corporation or asso- 
ciation organized and operated solely for objects of a social, 
recreational, patriotic, or  fraternal nature, with duly elected 
officers or directors, which requires an  application for member- 
ship and a minimum ten-day waiting period to attain member- 
ship, with minimum dues or charges to members of ten dollars 
($10.00) per quarter year, which maintains a current member- 
bership list with the names and addresses of all members in 
good standing, and which is the owner, lessee, or occupant of 
premises upon which i t  regularly maintains and operates a 
dining room for the sale to its club members, and their author- 
ized guests, of full meals cooked, prepared and served on the 
premises, which dining room has a t  least 50 seats") ; and (d)  a n  
auditorium or convention center, served by a Grade A restau- 
rant, with a seating capacity and receipts ratio as above de- 
limited. 

"Mixed Beverage" is defined in section 1 ( f )  to mean "a 
drink composed in whole or in part  of alcoholic beverages having 
an  alcoholic content of more than fourteen per centum (14%)  
by volume and served to an individual in a sealed miniature 
container which shall contain one and six-tenths ounces of alco- 
holic beverage." Section 1 ( f )  further provides that  "the minia- 
ture container must be purchased and consumed on [the] prem- 
ises licensed," t l ~ a t  i t  must be "served with seal unbroken to the 
individual purchaser," and that  "[t lhe licensee shall mix the 
drink after the sealed miniature container has been served to the 
purchaser." 
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Section 8 provides that  the licensee shall be liable for any 
violation of the Act or for any violation of any regulation of 
the County Board promulgated under the Act committed by his 
employees on his premises. 

Section 9 provides that  mixed beverages may be sold and 
consumed on the licensed premises during the hours i t  is lawful 
to sell malt beverages. 

Section 10 requires all licensees to "keep such records con- 
cerning the purchase of alcoholic beverages, the sale of mixed 
beverages, and the sale of full meals and non-alcoholic beverages, 
as may be prescribed by the [County] Board," which records are 
to be open for inspection by the County Board at all times. 

Section 11 directs the County Board to review annually the 
operations of each licensee "to determine whether during the 
preceding license year the gross receipts from the sale of full 
meals and non-alcoholic beverages a t  such establishment were 
less than the gross receipts from the sale thereat of alcoholic 
beverages and mixed beverages." When such an improper ratio 
is revealed, the County Board is directed to revoke the offender's 
license, not to be issued again for a t  least one year. 

Section 12 gives the County Board discretion to revoke or  
refuse to grant licenses for violations of the Act or the regula- 
tions of the County Board itself. It is further given the discre- 
tion, in lieu of revocation, to impose a fine of fifty dollars to 
one thousand dollars for any violation of the Act or any of its 
own regulations. 

Section 13 prohibits numerous activities, among them: Sell- 
ing to an intoxicated person, employing or  selling to a person 
under twenty-one, consuming or allowing an  employee to con- 
sume any alcoholic beverage while on duty, knowingly allowing 
immoral conduct on the premises, knowingly employing a con- 
victed prostitute (or homosexual, panderer, gambler, habitual 
law violator, or  user or peddler of narcotics), tampering with 
the contents of any bottle or container of alcoholic beverage, and 
(in the case of a social establishment) refusing "to make avail- 
able the current membership list to agents of the [County] 
Board upon request." 

Section 14  provides that  purchases of alcoholic beverages 
by licensees are  to be made only from ABC stores located in 
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Mecklenburg County, and only in one and six-tenths ounce con- 
tainers with stickers showing that  such purchases are  made 
pursuant t o  the Act and that  the tax imposed by section 15 
has been paid. 

Section 15 provides tha t  each licensee shall pay an  annual 
license fee proportionate to the number of seats located in the 
licensed establishment and, in addition, a tax of five dollars 
per gallon of alcoholic beverage. The tax is to be collected by 
the Mecklenburg ABC stores and paid monthly into the General 
Fund of the County. "No city, town or other governmental unit" 
is permitted to  levy any "license or privilege tax." 

Section 16 provides that  any licensee is subject to  inspec- 
tion by the County Board, the State Board, or "any county or 
city law enforcement officers." 

Section 17 provides that  any violation of the Act or of any 
County Board regulation is a misdemeanor punishable in the dis- 
cretion of the  court, except that  upon conviction the court is 
directed to  revoke the  offender's license, not to be issued again 
within one year. 

Section 18 declares that  the provisions of the Act a re  
severable and that  the invalidity of any one provision shall not 
affect valid provisions thereof. 

Section 19 provides tha t  the Act "shall not be construed as  
repealing or  modifying any provision of Chapter 18 of the 
General Statutes or the authority of the State Board of Alco- 
holic Control relating to  those beverages defined in G.S. 18-64 
and G.S. 18-60, except t o  the extent necessary to implement the 
provisions of this act." 

Section 20 provides that  the Act shall control in the event 
of conflict between i ts  provisions and any existing laws and 
clauses of laws. 

Section 21 provides that  the Act shall become effective 
upon i ts  ratification. 

Undisputed facts incorporated in Judge McLean's findings 
include the  folowing: On August 11, 1971, the Mecklenburg 
County Board of Alcoholic Control adopted a Comprehensive 
Plan, which was approved by the Chairman of the State Board, 
filed with the Clerk of the Superior Court of Mecklenburg 
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County and published in a newspaper with county-wide circuia- 
tion in Mecklenburg County. Thereafter, the Mecklenburg Coun- 
ty  Board of Elections set November 5, 1971, as the date for the 
election, and complied with all formalities incident to the con- 
duct thereof. In preparing and planning for the election to be 
held on November 5, 1971, the County Board of Elections had 
already spent from the public funds of Mecklenburg County the 
sum of $7,380.31; and, if the election were held on November 
5, 1971, it would spend the further sum of $18,620.00 to defray 
the expenses thereof. 

The Comprehensive Plan adopted August 11, 1971, by the 
Mecklenburg County Board of Alcoholic Control, is in evidence 
as Exhibit B of the complaint. Its provisions consist largely of 
a repetition of the provisions of the Mecklenburg Act. 

Judge McLean entered judgment which, after setting forth 
findings of fact and conclusions of law, provided : 

"IT IS NOW THEREFORE, THE JUDGMENT O F  THIS COURT : 

"(a) That the Motion of the defendants, the County of 
Mecklenburg and Elizabeth G. Hair, Walter B. Nivens and 
Robert W. Bradshaw, Jr., members of the Mecklenburg County 
Board of Elections, that this action be dismissed pursuant to 
the provisions of G.S. 1A-1, Rule 12 (b) (6) ,  of the North Caro- 
lina Rules of Civil Procedure on the grounds that the complaint 
fails to state a claim against said defendants upon which relief 
can be granted, be and the same is hereby denied. 

" (b) That the application of plaintiff for an injunction 
prohibiting the defendants from holding and conducting the 
referendum election on November 5, 1971, be and the same is 
hereby denied. 

"(c) That the folIowing portion of Section 3 of Chapter 
617 of the 1971 Session Laws, beginning after the word 'County' 
in line four (4), to wit: 'The Board shall have full authority, 
subject to and not in conflict with the provisions of this act, 
to adopt rules and regulations in the plan as to the qualifications 
of premises and persons to be Iicensed,' is unconstitutional and 
void. 

"(d) That Section 7 (a )  [wherein persons operating cer- 
tain restaurants, hotels and motels, or social establishments, are 



504 IN THE SUPREME COURT 1280 

Smith v. County of Mecklenburg 

described as permissible licensees] in its entirety is unconstitu- 
tional and void. 

" (e) That Section 7 (b )  [wherein persons operating cer- 
tain auditoriums or convention centers are described as  permis- 
sible licensees] is unconstitutional and void except as i t  applies 
to the operation of auditoriums or convention centers by munici- 
pal corporations or other governmental units. 

" ( f )  That that  portion of Section 12, after the word 'Board' 
in line nine (9 ) ,  reading as follows: 'The Board, in its discre- 
tion and with the consent of the licensee, may impose a fine of 
not less than fifty dollars ($50.00) nor more than one thousand 
dollars ($1,000.00) upon a licensee for  each violation of this 
act or of the rules or regulations of the Board in lieu of a revoca- 
tion or suspension of a license,' is unconstitutional and void. 

" (g)  That Section [s] 13 (i)  [prohibiting employment of 
persons under 211, ( j )  [prohibiting selling to persons under 
211, (m) [prohibiting delivering of a bottle with unbroken 
seal], ( r )  [prohibiting employment of prostitutes, homosexuals, 
etc.] and (v) [requiring social establishments to make available 
upon request current membership lists] are unconstitutional and 
void. 

"(h) That that  portion of Section 17 following the word 
'court' on line six ( 6 ) ,  reading as follows: 'If any licensee is  
convicted of the violation of any of the provisions of this act, or 
any of the rules or regulations promulgated pursuant thereto, 
the court in which such conviction occurs is empowered to, and 
shall immediately declare the license revoked, and notify the 
Board accordingly, and no license shall thereafter be granted 
to the same persons within a period of one (1) year from the 
date of the conviction,' is unconstitutional and void; and 

" ( i )  That the Mecklenburg County Board of Alcoholic Con- 
trol be and i t  is hereby permanently enjoined, barred and pro- 
hibited from issuing any permits or licenses to any natural 
person, corporation, partnership, or fraternal or patriotic or- 
ganization whatsoever under the authority of or by virtue of 
the provisions contained in Chapter 617 of the Session Laws of 
1971, except, however, i t  may so issue permits and licenses to a 
municipal corporation or other governmental unit." 

Appellants excepted to the judgment and to designated 
findings of fact and conclusions of law set forth therein. 
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[An appendix to appellants' brief contains a copy of a 
"STATEMENT OF RESULT O F  THE SPECIAL ELECTION held in the 
COUNTY OF MECKLENBURG, NORTH CAROLINA, on November 5, 
1971," which shows that "37,634 votes were cast FOR Mixed 
Beverages-Mecklenburg County (Comprehensive Plan) and 
27,244 votes were cast AGAINST," and that "38,802 votes were 
cast FOR 'Brown-bagging' if the mixed beverages issue is passed 
and 25,501 votes were cast AGAINST."] 

Bailey & Davis, by Gary A. Davis, for plaintiff appellees. 

Ruff, Perry, Bond, Cobb, Wade & McNair, by James 0. 
Cobb, for the County of Mecklenbzcrg and Members of the Meck- 
lenburg County Board of Elections, defendant appellants. 

Ervin, Horack & McCartha, by William E. Underwood, Jr., 
for Members of the Mecklenburg County Board of Alcoholic Con- 
trol, defendant appellants. 

BOBBITT, Chief Justice. 

Plaintiffs' status is solely that of "citizens, taxpayers and 
qualified voters of the County of Mecklenburg." In support of 
their motion to dismiss, appellants contended there was no evi- 
dence that implementation of the Mecklenburg Act would cause 
plaintiffs to suffer personal, direct and irreparable injury; 
hence, they contended, plaintiffs had no standing to test the con- 
stitutionality thereof in an action to enjoin its implementation. 
They cite decisions of this Court, including Fox v. Commission- 
ers of Durham, 244 N.C. 497, 500-01, 94 S.E. 2d 482, 485-86 
(1956), and Nicholson v. Education Assistance Authority, 275 
N.C. 439, 447-48, 168 S.E. 2d 401, 405-07 (1969), as authority 
for their position. However, although contending the denial of 
their motion to dismiss was erroneous, appellants do not now 
press that contention. On the contrary, they urge this Court to 
pass upon the constitutionality of the Mecklenburg Act not- 
withstanding defects, if any, in respect of plaintiffs' standing to 
maintain the action. 

The public interest impels us to decide without further de- 
lay whether the Mecklenburg Act is unconstitutional in whole 
or in part and to decide the legal significance, if any, of the 
election held on November 5, 1971. Hence, in accordance with 
appellants' present position, we have elected not to consider 
questions relating to plaintiffs' standing to maintain the action. 
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The Mecklenburg Act was ratified on June 21, 1971, when 
Article 11, Section 29, of the Constitution of North Carolina, 
in pertinent part, provided: "The General Assembly shall not 
pass any local, private, or special act or resolution . . . regulat- 
ing labor, trade, mining, or manufacturing; . . . . Any local, 
private or special act or resolution passed in violation of the 
provisions of this section shall be void. The General Assembly 
shall have power to pass general laws regulating matters set 
out in this section." 

The revised Constitution of North Carolina was adopted 
by a vote of the people in the general election held November 
3, 1970, and became effective July 1, 1971. Article 11, Section 
24, in pertinent part, provides: "(1) Prohibited subjects. The 
General Assembly shall not enact any local, private, or special 
act or resolution: . . . ( j )  Regulating labor, trade, mining, or 
manufacturing; . . . . (4) General laws. The General Assem- 
bly may enact general laws regulating the matters set out in 
this Section." 

The quoted provisions of former Article 11, Section 29, and 
of present Article 11, Section 24, are identical in all material 
respects. Decisions cited below which refer directly to former 
Article 11, Section 29, apply equally to present Article 11, Sec- 
tion 24. 

[1] We hold, in accordance with plaintiffs' contention, that the 
Mecklenburg Act is a local act ~egulating trade and therefore 
void as violative of former Article 11, Section 29, and of present 
Article 11, Section 24, of the Constitution of North Carolina. 

We think i t  clear that the Mecklenburg Act is a local act 
when tested by criteria established by our decisions. Reference 
is made to a comprehensive and scholarly article, "Local Legisla- 
tion in the North Carolina General Assembly," by Joseph S. 
Ferrell, 45 N.C.L. Rev. 340-423 (1967), in which the author 
discusses the decisions of this Court relating to Article 11, Sec- 
tion 29, in the three periods characterized as follows: "1917- 
1938, the period of strict constructions; 1939-1961, the period 
of reappraisal; and 1961 to the present, the period of McIntyre 
v. Clarkson." Ferrell, op. cit. a t  361. 

[2, 31 "A statute is either 'general' or 'local'; there is no mid- 
dle ground." Surplus Co. v. Pleasants, Sheriff, 264 N.C. 650, 
656, 142 S.E. 2d 697, 702 (1965). Prior to McIntyre v. Clark- 
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son, 254 N.C. 510, 119 S.E. 2d 888 (1961), "local" was defined 
arbitrarily in terms of geography: if an  act applied to  fewer 
than fifty counties, i t  was local. I n  re Harris, 183 N.C. 633, 112 
S.E. 425 (1922). Under that  rule, the Mecklenburg Act would 
have been local because i t  applies solely to Mecklenburg County. 
I n  McIntyre, however, this Court amplified the definition of a 
"local act" to mean: an  act applying to fewer than all counties, 
in which the affected counties do not rationally differ from the 
excepted counties in relation to the purpose of the act. 

Under the McIntyre rule, which was approved and applied 
in Treasure City, Znc. v. Clark, 261 N.C. 130, 134 S.E. 2d 97 
(1964), and in Su~p lus  Co. v. Pleasants, Sheriff, supra, the 
Mecklenburg Act is unquestionably a local act. 

Restaurants, hotels, motels, and "social establishments" are 
to be found in most counties of the State;  municipally-operated 
auditoriums and convention or meeting centers are to be found 
in other counties than Mecklenburg. People who favor mixed 
beverages by the drink are to be found throughout the State. 
A majority of the people in many counties have voted in favor 
of opening ABC stores in their counties, just a s  have the citizens 
of Mecklenburg County. These people stand on the same plane 
with those in Mecklenburg County. The same General Assembly 
that  enacted the Mecklenburg Act also enacted a statute (Chap- 
t e r  279, Session Laws of 1971) giving the people of Moore 
County the same right, upon petition signed by 15% of the reg- 
istered voters of that  county; but no other citizens of the State 
other than those of Mecklenburg and Moore Counties have been 
given this right. 

The Mecklenburg Act recites, in i ts  statement of purpose 
in section 2, that  "control of alcoholic beverages is not suscepti- 
ble to a uniform system of control throughout all counties of 
the State" and that  "[iln particular, Mecklenburg County . . . 
has the State's largest population" and " [t] he City of Charlotte 
serves as a major trading area for the 2 million people in a 75- 
mile radius." We a re  unable to perceive in what way these fea- 
tures differentiate Mecklenburg County from other North Caro- 
lina counties with reference to  the right of the citizens thereof 
to  decide whether their county should have mixed beverages by 
the drink. We note that  section 2 of the similar Moore Act, 
while also stating that  "control of alcoholic beverages is not 
susceptible to a uniform system of control throughout all coun- 
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ties of the State," makes no mention of Moore County's unique 
features or of features i t  shares with Mecklenburg County. 
We further note that  subsequent to the enactment of the Meck- 
lenburg Act and the Moore Act, the same General Assembly 
enacted a comprehensive statute (Chapter 872, Session Laws of 
1971, comprising G.S. Chapter 18A-1 to 18A-58, which super- 
seded former G.S. Chapter 18) which, in G.S. 18A-1, declares i t s  
purpose as follows: "to establish a uniform system of control 
over the sale, purchase, transportation, manufacture, and pos- 
session of intoxicating liquors in North Carolina, and to pro- 
vide administrative procedures to insure, as f a r  as possible, the 
proper administration of this Chapter under a uniform system 
throughout the State." (Our italics.) 

Our summary of its provisions discloses that  the Mecklen- 
burg Act regulates with particularity the manner in which a 
licensed restaurateur may purchase and sell alcoholic beverages. 
Moreover, such purchase and sale constitute trade within the 
meaning of former Article 11, Section 29, and present Article 
11, Section 24. 

[4] "Trade within the meaning of Article 11, section 29 of 
our Constitution i s  a business venture for  profit and includes 
any employment or business embarked in for gain or profit." 
Surplus Co. v. Pleasants, Sheriff, supra a t  655-56, 142 S.E. 2d 
a t  702. Accord: State v. Dixom, 215 N.C. 161, 164, 1 S.E. 2d 
521, 522 (1939) ; Taylor v. Racing Asso., 241 N.C. 80, 84 S.E. 
2d 390 (1954) ; Speedway, Inc. v. Clayton, 247 N.C. 528, 533, 
101 S.E. 2d 406, 410 (1958) ; Treasure City, Inc. v. Clark, supra 
a t  133, 134 S.E. 2d a t  99; State v. Smith, 265 N.C. 173, 177, 
143 S.E. 2d 293, 296-97 (1965). In  each of these cases, a local 
act was held to be an  act regulating trade and therefore void 
a s  violative of former Article 11, Section 29. 

The local act involved in State v. Dixon, supra, provided for 
the licensing and regulation of real estate brokers and salesmen ; 
that  involved in Taylor v. Racing Asso., supra, provided for the 
operation of a pari-mutuel dog racing track for private profit 
by the licensee of a racing commission; that  involved in Speed- 
way, Inc. v. Clayton, supra, required a promoter of motorcycle 
or motor vehicle races for  profit to obtain insurance coverage 
for drivers and spectators and also banned races on Sundays 
and evenings; that  involved in Treasure City, Inc. v. Clark, 
supra, provided that  "[alny person, f irm or corporation who 
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engages on Sunday in the business of selling or sells or offers 
for  sale on such day [certain articles of merchandise], shall be 
guilty of a misdemeanor" ; that  involved in Surplus Co. v. Pleas- 
ants, Sheriff ,  supra, authorized county commissioners to regu- 
late and prohibit the sale of goods, wares and merchandise on 
Sunday; and that  involved in State v. Smith, supra, authorized 
the Board of Commissioners of Forsyth County to regulate or 
prohibit the operation of public poolrooms, billiard parlors, 
dance halls and nightclubs located within three hundred yards 
of a church or school. 

151 Unquestionably, any restaurateur who elected to purchase, 
sell and serve alcoholic beverages in the manner prescribed by 
the Mecklenburg Act would be embarking upon a business ven- 
ture for gain or profit. No limitation is placed upon what he 
may charge for the alcoholic beverages he sells and serves. 
The only limitation is that  the gross receipts f r ~ m  the sales of 
alcoholic beverages must be less than the gross receipts from 
the sale of full meals and non-alcoholic beverages. We think i t  
clear that  the purchase, sale and serving of alcoholic beverages 
by such licensed restaurateur would constitute "trade" within 
the meaning of present Article 11, Section 24 (1) ( j ) .  

Appellants cite Gardner v. Reidsville, 269 N.C. 581, 153 
S.E. 2d 139 (1967), and State v. Chestnutt, 241 N.C. 401, 85 
S.E. 2d 297 (1955), as authority for their contention that  the 
Mecklenburg Act does not regulate trade. However, the activity 
regulated or proscribed by the local act involved in these cases 
was quite different from that  regulated by the Mecklenburg Act. 

In  Gardner v. Reidsville, supya, the contested local act 
authorized an  election by the qualified voters of the City of 
Reidsville to determine whether alcoholic beverage control stores 
should be established in that  city. If favored by the majority, 
provision was made for the establishment of a City Board of 
Alcoholic Control. The act provided further "that the City 
Board shall have all the powers and duties imposed by G.S. 
18-45 on County Boards; shall be subject to the same powers 
and authority of the State Board as are  County Boards under 
G.S. 18-39; and the operation of any City Alcoholic Beverage 
Control Stores shall be subject to and in pursuance of the provi- 
sions of Article 3 of Chapter 18 of the General Statutes, except 
where in conflict with this Act." With reference to whether their 
operation constituted "trade" within the meaning of Article 11, 
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Section 29, the ABC stores in Reidsville had the same status as 
the ABC stores established and maintained pursuant to county- 
wide elections under G.S. 18-61. The Court, two Justices dis- 
senting, rejected the contention that  the operations of the Reids- 
ville ABC stores constituted trade within the meaning of Article 
11, Section 29. The opinion of Justice Branch, for  the Court, 
marked the distinction in these words: " ‘[Tirade' refers to a 
business venture embarked in for gain or profit by a person or a 
business corporation. It refers to  commerce engaged in by citi- 
zens of the State, and not a restricted activity conducted by  the 
State itself." (Our italics.) Gard7zer v. Reidsville, supra a t  591- 
92, 153 S.E. 2d a t  148. Private profit was held an inherent 
element of the concept of trade as used in Article 11, Section 29. 

In  State v. Chestnutt, supra, the defendants were tried on 
a warrant which charged that  they engaged in, promoted and 
participated in a motor vehicle race in Wake County on a desig- 
nated Sunday in violation of a statute which provided: "It shall 
be unlawful for any person, firm, or corporation to engage in, 
promote, or in anywise participate in any motorcycle or  other 
motor vehicle race or races on Sunday in Wake County, North 
Carolina." The defendants appealed solely on the ground that  
this local act regulated labor and trade and therefore was void 
as violative of Article 11, Section 29. The Court held tha t  the 
act prohibited all motor vehicle races on Sunday wholly with- 
out regard to whether profit or other compensation was in- 
volved and thus did not regulate labor or trade. The opinion 
states: "Were the statute directed solely against labor, e.g., 
compensated employment, or  trade, e.g., business ventures, for 
profit, in relation to the conduct of motor vehicle races on Sun- 
day in Wake County, the  question posed would be serious indeed. 
But where the statute in sweeping terms bans an  activity, to 
wit, all motor vehicle races on Sunday in Wake County, making 
i t  a misdemeanor to promote or  engage in the proscribed ac- 
tivity, without regard to the commercial or non-commercial char- 
acter of the activity, the fact that  these defendants promote and 
engage in such activity for  profit and for compensation puts 
them in no better position than those who promote and engage 
in such activity without reference to profit or compensation." 
In  contrast to  the local act considered in Chestnutt, the local 
act considered in Speedway, Inc. v. Clayton, supra, applied only 
to motorcycle or motor vehicle races for profit and was held to  
be an  act which regulated trade. 
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The court below adjudged that  section 7 ( a )  in i ts  entirety 
is unconstitutional and void, and that  section 7 (b)  is unconsti- 
tutional and void "except as i t  applies to the operation of audi- 
toriums or convention centers by municipal corporations or 
other governmental units." 

We take note of the following provisions of G.S. 1608-489 : 
"Any city is authorized to establish and support public audi- 
toriums, coliseums and convention centers. As used in this sec- 
tion, 'support' includes but is not limited to :  acquisition, con- 
struction, and renovation of buildings and acquisition of the 
necessary land and other property therefor; purchase of equip- 
ment; compensation of personnel; and all operating and main- 
tenance expenses of the facility. . . . " We find no statute which 
purports to confer on a county or on a municipal corporation 
power to engage in the restaurant business. Whether such a 
statute would be subject to successful challenge on constitutional 
grounds need not be considered. 

[6] We hold that  neither G.S. 1608-489 nor the Mecklenburg 
Act confers implied authority to engage in the restaurant busi- 
ness on any municipal corporation or  other governmental unit 
of Mecklenburg County. "Neither counties nor municipalities 
have any inherent legislative powers. Counties are instrumen- 
talities and agencies of the State government and are  subject to 
its legislative control; they possess only such powers and dele- 
gated authority as the General Assembly may deem f i t  to confer 
upon them. [Citations.] A municipal corporation is a creature of 
the General AssembIy, has no inherent powers, and can exercise 
only such powers as are  expressly conferred by the General 
Assembly and such as are necessarily implied by those expressly 
given." Surplus Co. v. Pleasants, Sheriff, supra a t  654, 142 S.E. 
2d a t  701. 

Furthermore, we construe the provisions of section 7 (b)  
as purporting to  authorize the sale of alcoholic beverages by the 
drink a t  an  auditorium or  convention center only by p i v a t e  
licensed restaurateurs. Hence, the court below erred by the im- 
plied holding that  a municipality or  other governmental unit of 
Mecklenburg County might become a licensed restaurateur un- 
der the Mecklenburg Act. Obviously, such a result was not in- 
tended or contemplated by the General Assembly. Moreover, the 
provisions relating to the sale of liquor by the drink a t  licensed 
restaurants located in civic centers and auditoriums are so 
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interrelated with those relating to such sales in restaurants 
located elsewhere as to  preclude separation. 

In  view of our holding that  the entire Mecklenburg Act 
is unconstitutional and void as violative of Article 11, Section 
24(1) ( j ) ,  of the Constitution of North Carolina, i t  is unneces- 
sary to  consider whether particular provisions thereof would 
be invalid as violative of other constitutional provisions. Nor 
do we consider whether the Mecklenburg Act would be vulnera- 
ble to  attack on other constitutional grounds by a restaurateur 
whose dining room had fewer seats than fifty or whose opera- 
tions failed to  comply in some other respect with the require- 
ments for the mixed-beverage license. 

"The wisdom and expediency of a statute are for the 
legislative department, when acting entirely within constitu- 
tional limits." McInty~e v. Clarkson, szcpra a t  515, 119 S.E. 
2d a t  891. I n  the exercise of the  sovereign police power of the 
State of North Carolina, the General Assembly may prohibit, 
regulate or permit the sale of alcoholic beverages. Ga~dner v. 
Reidsville, supra a t  592, 153 S.E. 2d a t  149. However, in i t s  
exercise of this power it cannot violate constitutional limita- 
tions. State v. Smith, supra a t  179-80, 143 S.E. 2d a t  298-99. 

The Mecklenburg Act being void in its entirety, the election 
held November 5, 1971, is a nullity. 

The foregoing leads to this conclusion: The judgment of 
the court below, to the extent i t  adjudges the Mecklenburg Act 
to be invalid, is affirmed; but, to the extent i t  adjudges any 
portion thereof to be valid, i t  is reversed. The cause is remanded 
to the Superior Court of Mecklenburg County for the entry of a 
judgment in conformity with this opinion. 

Affirmed in pa r t ;  reversed in part. 
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A N N  F. KOONTZ, ADMINISTRATRIX OF THE ESTATE OF DALTON KLUTZ 
KOONTZ, DECEASED; ROLAND JEROME GAY; WILLIAM E. 
BATTS, 111; PATRICIA SUMMIT COLTRANE, ADMINISTRATRIX OF 
THE ESTATE OF ROBERT McKINLEY COLTRANE, DECEASED; 
J A N E T  BROWN CALHOUN, ADMINISTRATRIX OF THE ESTATE OF 
J O E L  CALHOUN, JR., DECEASED; HAROLD FRANKLIN DUNE- 
VANT; BOD0 U. J. BEER, S T E P H E N  SHORE, AND JOHNNY A. 
NAYLOR V. CITY O F  WINSTON-SALEM 

No. 76 

(Filed 15 March 1972) 

1. Rules of Civil Procedure 9 56- summary judgment 
A motion for  summary judgment should be allowed and judgment 

entered when the evidence reveals no genuine issue a s  to any material 
fact  and the moving party is  entitled to  a judgment a s  a matter  of law. 

2. Rules of Civil Procedure § 56- summary judgment - genuine and 
material issue 

An issue is  material if the facts alleged would constitute a legal 
defense, o r  would affect the  result of the action, o r  if i ts  resolution 
would prevent the  par ty  against whom i t  is resolved from prevailing 
i n  the  action; a n  issue is "genuine" if i t  may be maintained by sub- 
stantial evidence. 

3. Rules of Civil Procedure § 56- summary judgment - burden of proof 
The par ty  moving for  summary judgment has the burden of 

clearly establishing the lack of a triable issue, and his papers a r e  
carefully scrutinized and those of the opposing par ty  a r e  indulgently 
regarded. 

4. Municipal Corporations 4- powers of a municipality 
A municipality has only such powers a s  the  legislature confers 

upon it. 

5. Municipal Corporations § 21- collection and disposal of garbage- 
governmental function - governmental immunity 

There can be no recovery for  wrongful death or personal injury 
against a municipality fo r  negligent acts of omission or  commission 
by i ts  agents o r  servants while engaged in the governmental function 
of collecting, removing and disposing of garbage within i ts  territorial 
limits. 

6. Municipal Corporations 8 21- landfill operation - disposal of garbage 
- governmental function - governmental immunity 

A landfill operation by a municipality fo r  the purpose of disposing 
of garbage collected within i ts  territorial limits is  a governmental 
function; consequently, governmental immunity would ordinarily 
preclude recovery from the municipality f o r  wrongful death or  
personal injuries caused by the negligent acts o r  omissions of the 
municipality's agents o r  servants in  operating the landfill. 



514 IN T H E  SUPREME COURT [280 

Koontz v. City of Winston-Salem 

7. Municipal Corporations 8 21- city landfill-contract to  dispose of 
county garbage - propriety function - governmental immunity 

A city was engaged in a proprietary function in operating a 
landfill fo r  the disposal of garbage where the city had contracted 
with the  county to  dispose of county garbage for  a fee, since ( 1 )  
the city received "special corporate benefit" by use of the  contract 
rather  than the provisions of G.S. 160-234 fo r  protection against 
accumulated garbage and refuse within a mile of i ts  corporate limits, 
and (2 )  the revenues received by the city under i ts  contract with the 
county amounted to more than incidental income; consequently, the 
city was not protected by the  doctrine of governmental immunity in  
actions f o r  wrongful death and personal injuries allegedly resulting 
from a n  explosion in a National Guard armory of accumulated 
methane gas which had been generated in  and released from the 
city's landfill operation. 

Chief Justice BOBBITT and Justice SHARP concur in  result. 

ON cer t io ra r i  to  the Court of Appeals for hearing prior to 
determination by that  Court. 

These civil actions were instituted by the personal repre- 
sentatives of Koontz, Coltrane and Calhoun for  damages for  
wrongful death; and by plaintiffs Gay, Batts, Dunevant, Beer, 
Shore and Naylor for damages for personal injuries. The re- 
spective plaintiffs' intestates and plaintiffs were all severely 
burned as the result of a n  explosion in the supply room of the 
Winston-Salem National Guard Armory on the morning of 
27 September 1969. Plaintiffs primarily allege that  the injuries 
and deaths resulted from the tortious acts or omissions of 
defendant City in its proprietary operation and maintenance 
of a sanitary landfill on property belonging to the armory. 

Defendant by i ts  answer pleaded various affirmative de- 
fenses, including the defense of governmental immunity, and 
served with each answer notice that  i t  would move for summary 
judgment. 

Thereafter, plaintiffs moved to consolidate all the cases for 
the purpose of discovery, and defendant moved that  the dis- 
covery be limited to the issue of governmental immunity. On 
3 December 1970 Judge Frank Armstrong entered an order 
consolidating all cases for  discovery on the issue of liability, 
including governmental immunity, and denied defendant's mo- 
tions to  limit discovery to the issue of governmental immunity. 
The cases came on to be heard on defendant's motions for 
summary judgment before Judge Harvey A. Lupton a t  the 
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3 May 1971 Session of Forsyth Superior Court on two grounds, 
to wit: (1) that the doctrine of governmental immunity barred 
any recovery by plaintiffs as a matter of law, and (2) that 
the complaint failed to state a claim upon which relief can be 
granted. 

The attorneys for all parties, with the court's consent, 
agreed that the hearing would be limited to the question of 
governmental immunity, without waiving any party's right to 
be heard on the other issue if the case was not finally determined 
on the issue of governmental immunity. Judge Lupton heard 
the cases on the pleadings, answers to interrogatories, deposi- 
tions of John M. Gold, Joe H. Berrier, Glenn W. Kilday, and 
Orville W. Powell, affidavit of Joe H. Berrier, affidavit of 
Alfred Francis Shaw, and documents and maps produced by 
defendant at  plaintiffs' request. 

These documents, in summary, tend to show that between 
1913 and 1929 the City acquired all but 0.12 acres of the 83.47 
acres of land that finally comprised the landfill site bordering 
on Silas Creek Parkway. The cost of all this land to the City 
was $22,019. After its acquisition, the City a t  various times 
maintained a sewage treatment plant, an abattoir, a disposal 
incinerator, and a fire-training tower on the land. Between 
1930 and 1949 ashes and other incinerator residue were dumped 
on the land. In 1949 the City ceased using the incinerator and 
began disposing of garbage and other solid waste (hereinafter 
called garbage) by the sanitary landfill method. This method 
of disposing of garbage involves spreading out the garbage on 
the surface of a filled area in a layer about six inches thick, 
covering the garbage with a layer of fill dirt and then packing 
the dirt over the garbage. This operation is repeated until a 
desired grade of fill is achieved. The organic content of the 
garbage decomposes over a period of eight to ten years after 
the garbage is buried. This decomposition gives off a number 
of organic gasses, including methane. Methane gas, which is 
lighter than air, collects in hollowed-out places in the fill or 
permeates through the porous fill material and escapes into the 
atmosphere. Decomposition causes the filled area to shift and 
settle throughout the eight to ten year period. The generation 
of gas and the settling of the land are natural incidents to a 
landfill operation. 

Defendant, through its agents and officials, knew that 
methane gas was an incident of a landfill garbage disposal, and 
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that methane gas had, prior to September 1969, collected on and 
in areas adjacent to the landfill, causing minor explosions and 
"flash fires." The City had installed a ventilator fan in a large 
culvert drainage system passing through the filled area to ex- 
haust gasses collected in the drainage system. The landfill was 
the only known source of methane gas in the general area of 
the armory. 

Beginning in 1947, the City conveyed several tracts of the 
land to various grantees. The total amount received for all the 
conveyances from the landfill property was $255,780. Among 
these were the following: (1) conveyance to the State of North 
Carolina, 9.1 acres to be used as an armory, for no considera- 
tion ; (2) conveyance to Trustees of Forsyth Technical Institute, 
6.24 acres, for the consideration of $85,000 ; and (3)  conveyance 
to Ed Owens in July 1969 of 16.1 acres, for the sum of $162,000. 
This sale was made after public advertisement. 

The City retained certain utility and drainage easements 
over the lands sold. The City presently retains approximately 
38.8 acres of the original tract. 

The record reveals that the City had planned to develop the 
landfill for a recreational area, but later decided to hold i t  for 
sale. In this connection, the City purchased dirt to put over the 
landfill site in order to cover refuse and to obtain better drain- 
age before the land was offered for sale. In his affidavit, which 
was considered by the court, Mr. Joe Berrier, public works direc- 
tor for the City, stated: "It (landfill) is much more economical 
than incineration. It is a means by which otherwise undesirable 
or unuseful land can be made usable." 

For several years prior to the explosion complained of by 
plaintiffs, the City had disposed of garbage a t  the Silas Creek 
Parkway landfill which came from outside the city limits. This 
garbage was collected from densely populated areas adjacent to 
the City by private collectors licensed by the County. The 
City disposed of this garbage pursuant to an agreement with 
Forsyth County. Under the terms of this agreement the City 
received compensation for this service a t  the rate of one dollar 
per ton for garbage delivered to the landfill. The records of the 
City show that the cost of operating the landfill during this 
period was approximately one dollar per ton of garbage disposed 
of a t  the fill. The City received the following revenues as a 
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result of this agreement with Forsyth County: Fiscal year 1965- 
66, $5,604.50; fiscal year 1966-67, $8,111.50; fiscal year 1967-68, 
$20,249.15; fiscal year 1968-69, $9,265.00; fiscal year 1969-70, 
$12,130.50. 

Plaintiffs contend that the explosion causing the injuries 
and deaths resulted from a build-up of methane gas in the 
armory supply room-vault area. They seek to impose liability 
on defendant on several alternative theories, to wit: (1) negli- 
gence in the operation and maintenance of the landfill; (2) 
nuisance in the operation and maintenance of an ultra-hazardous 
activity, (3)  fraudulent misrepresentation that the land used 
for armory purposes was fit  for such use, (4) strict liability for 
the generation and release of the methane gas, and (5) con- 
structive trespass in that the gasses generated on the lands of 
the City traveled onto armory property and harmed persons 
lawfully present in the armory. 

Since the defense of governmental immunity bars recovery 
only in tort actions, plaintiffs' contentions directed to their 
alleged contractual relationships with the City will not be con- 
sidered in this opinion. 

After considering the evidence, all the briefs, and the 
entire record, Judge Lupton concluded that there was no genu- 
ine issue as to any material fact on the question of governmental 
immunity, and that defendant was entitled to judgment as a 
matter of law. Judge Lupton thereupon allowed defendant's 
motion for summary judgment on the ground that govern- 
mental immunity barred recovery from defendant. Plaintiffs 
gave notice of appeal, and Judge Lupton entered an order con- 
solidating all cases for appeal. 

We allowed writ of certiorari on 14 September 1971 prior 
to determination by the Court of Appeals. 

White, Crumpler and Pfefferkorn, by William G. Pf effer- 
korn, for plaintiffs Coltrane and Calhoun. 

Wilson and Morrow, by Harold R. Wilson, for plaintiffs 
Gay, Batts and Naylor. 

Harper and Tisdale, by J. Clifton Harper, for plaintiff 
Koontx. 
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Hamilton C. H w t o n ,  Jr.; Archibald Scales, JY.; Craige, 
Brawley, for  plaintiff Beer. 

R. Lewis Alexander for  plaintiff  Dunevant.  

C. E d w i n  Allman; James Armentrout;  Hatfield, All?nan 
& Hall, for  plaintiff  Shore. 

W .  F. W m b l e ,  Allan R. Gitter, Eddie C. Mitchell for 
defertdant. Of Counsel: Womble, Carlyle, S a n d ~ i d g e  & Rice. 

BRANCH, Justice. 

This Court has extensively considered the entry of sum- 
mary judgment pursuant to Rule 56 of Chapter 1A-1 of the 
General Statutes in the cases of Kessing v .  Mortgage C o v . ,  
278 N.C. 523, 180 S.E. 2d 823, and Singleton v .  Stewart ,  ante, 
460, 186 S.E. 2d 400, We therefore briefly review the rules of 
law applicable to entry of summary judgment under that rule. 

[ I ]  When there is a motion for summary judgment pursuant 
to Rule 56, the court may consider evidence consisting of ad- 
missions in the pleadings, depositions, answers to interroga- 
tories, affidavits, admissions on file, oral testimony, and docu- 
mentary materials. The court may consider facts which are 
subject to judicial notice, such presumptions as would be avail- 
able upon trial, and any other materials which would be ad- 
missible in evidence a t  trial. The motion shall be allowed and 
judgment entered when such evidence reveals no genuine issue 
as to any material fact, and when the moving party is entitled 
to a judgment as a matter of law. 

[2] An issue is material if the facts alleged would constitute 
a legal defense, or would affect the result of the action, or if 
its resolution would prevent the party against whom i t  is re- 
solved from prevailing in the action. The issue is denominated 
"genuine" if i t  may be maintained by substantial evidence. 

[3] Summary judgment provides a drastic remedy and should 
be cautiously used so that no one will be deprived of a trial on 
a genuine, disputed issue of fact. The moving party has the 
burden of clearly establishing the lack of triable issue, and his 
papers are carefully scrutinized and those of the opposing party 
are indulgently regarded. See also Gordon, "The New Summary 
Judgment Rule in North Carolina," 5 Wake Forest Intramural 
Law Review 94. 
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The record shows that plaintiffs allege and defendant ad- 
mits, or competent evidence, without contradiction, shows : (1) 
that defendant is a municipal corporation; (2) that a t  the time 
of the negligence complained of defendant was engaged in a 
landfill operation for the purpose of disposing of garbage; (3) 
that this operation generated methane gas ; (4) that for several 
years, by agreement with Forsyth County, defendant had been 
disposing of garbage collected outside its territorial limits in 
return for a payment by the County to defendant of one dollar 
per ton to dispose of the garbage a t  the landfill site; (5) that 
the City had purchased the land adjacent to Silas Creek Park- 
way, consisting of 84.37 acres, part of which was used for 
landfill and other municipal purposes, for the sum of $22,019; 
(6) that the City had sold approximately 26.5 acres for the sum 
of $255,780; and (7) that a portion of the total land sold by 
defendant was a 16.1 acre tract sold to Ed Owens during the 
year 1969 for the sum of $165,000. 

Careful examination of the record reveals no genuine issue 
as to any material fact concerning defendant's landfill opera- 
tions affecting the question of governmental immunity. Thus, 
the only question remaining for decision is whether the trial 
judge correctly ruled, as a matter of law, that defendant was 
excercising its governmental powers in operating the landfill a t  
the time of the negligence complained of. 

This Court has not departed from the rule of govermental 
immunity adopted in the year 1889 in the case of Moffitt v. 
Asheville, 103 N.C. 237, 9 S.E. 695. The rule set out in Moffitt 
and stated with approval by this Court in Steelrnnn v. New Bern, 
279 N.C. 589, 184 S.E. 2d 239, is as follows: 

"The liability of cities and towns for the negligence of 
their officers or agents, depends upon the nature of the 
power that the corporation is exercising, when the damage 
complained of is sustained. A town acts in the dual capacity 
of an impegum in imperio, exercising governmental duties, 
and of a private corporation enjoying powers and privileges 
conferred for its own benefit. 

"When such municipal corporations are acting (with- 
in the purview of their authority) in their ministerial or 
corporate character in the management of property for 
their own benefit, or in the exercise of powers, assumed 
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voluntarily for their own advantage, they are impliedly 
liable for damage caused by the negligence of officers or 
agents, subject to their control, although they may be en- 
gaged in some work that will enure to the general benefit 
of the municipality. . . . 

"On the other hand, where a city or town in exercising 
the judicial, discretionary or legislative authority, conferred 
by its charter, or is discharging a duty, imposed solely for 
the benefit of the public, i t  incurs no liability for the 
negligence of its officers, though acting under color of 
office, unless some statute (expressly or by necessary im- 
plication) subjects the corporation to pecuniary respond- 
bility for such negligence. . . . , )  

[4]  A municipality has only such powers as the legislature con- 
fers upon it. Moody v. Transylvania Cmnty, 271 N.C. 384, 156 
S.E. 2d 716; Shaw v. Asheville, 269 N.C. 90, 152 S.E. 2d 139. 

In 1917 the General Assembly enacted C.S. 2799, which pro- 
vides : 

The governing body may by ordinance provide for the 
removal, by wagon or carts, of all garbage, slops, and trash 
from the city; and when the same is not removed by the 
private individual in obedience to such ordinance, may re- 
quire the wagons or carts to visit the houses used as resi- 
dences, stores, and other places of habitation in the city, 
and also may require all owners or occupants of such 
houses who fail to remove such garbage or trash from their 
premises to have the garbage, slops, and trash ready and in 
convenient places and receptacles, and may charge for 
such removal the actual expense thereof. 

C.S. 2799, later codified as G.S. 160-233, remained ef- 
fective until 2 January 1972. 

[S] North Carolina is among the states recognizing the ma- 
jority rule that the collection, removal and disposition of gar- 
bage by a municipality within its territorial limits constitutes a 
governmental function, and that there can be no recovery for 
wrongful death or personal injury against a municipality for 
negligent acts of omission or commission of its agents or serv- 
ants while engaged in this governmental function. Stephenson 
v. Raleigh, 232 N.C. 42, 59 S.E. 2d 195; Broome v. Charlotte, 
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208 N.C. 729, 182 S.E. 325; Parks-Belk Co. v. Concord, 194 N.C. 
134, 138 S.E. 599; Scales v. WilzstmSalem, 189 N.C. 469, 127 
S.E. 543; Dayton v. Asheville, 185 N.C. 12, 115 S.E. 827; James 
v. Charlotte, 183 N.C. 630, 112 S.E. 423; Snider v. High Point, 
168 N.C. 608, 85 S.E. 15;  57 Am. Jur.  2d, Municipal, School, 
and State Tort Liability, Sec. 127 ; Annotation : "Collection and 
Disposal of Garbage and Rubbish as Governmental or Private 
Function as Regards Municipal Immunity from Liability for 
Tort," 156 ALR 714. However, North Carolina recognizes lia- 
bility for a taking or  damaging of property resulti~lg from the 
creation or maintenance of a nuisance growing out of the dis- 
posal of garbage. Hines v. Rockg Mount, 162 N.C. 409, 78 S.E. 
510; Little v. Lelzoir, 151 N.C. 415, 66 S.E. 337. 

[6] We therefore hold that  a landfill operation by a munici- 
pality for the purpose of disposing of garbage collected within 
i ts  territorial limits is a governmental function. Governmentai 
immunity would ordinarily preclude recovery from the munici- 
pality for wrongful death or personal injuries caused by the 
negligent acts or omissions of the municipality's agents or serv- 
ants. However, appellants contend that  the City's operations 
a t  the landfill off Silas Creek Parkway were proprietary rather 
than governmental because (1) defendant contracted with For- 
syth County to dispose of the county garbage a t  the landfill 
operation in return for the payment of one dollar per ton, and 
(2) defendant held the landfill property for sale for profit 
and sold portions thereof for profit. 

Defendant contends that  i t  did not depart from the exer- 
cise of its governmental powers by contracting with Forsyth 
County to dispose of county garbage for a fee. Defendant argues 
that  i t  used the landfill primarily to dispose of garbage for i ts  
inhabitants, a governmental function, and that  the City did not 
realize profit from that  operation. 

In support of its argument, defendant relies upon James v. 
Clmrlotte, swpra; McCombs v. City of Asheboro, 6 N.C. App. 
234, 170 S.E. 2d 169; Osbom v. City of Akron, 171 Ohio St. 
361, 171 N.E. 2d 492; and McQuillin, 18 Municipal Corpora- 
tions, $ 53.46 (3d ed. 1963). 

In James v. Charlotte, supra, the Court held that  the City 
of Charlotte was engaged in a governmental function when i t  
removed garbage fo r  its inlmbitants for a fee which covered 
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only i ts  actual collection and disposal expenses. We note that  
in  James i t  is stated that  the City acted pursuant to C.S. 2799. 

I n  Osborn v. City of Akron, supra, the city operated a 
landfill for the disposal of garbage and allowed individuals and 
other municipalities to use the landfill for a fee. The plaintiff 
sued for damages for alleged nuisance created by the city's 
landfill operation. The Supreme Court of Ohio rejected plain- 
tiff's contention that  the operation was proprietary, and stated : 

"However, the primary use of this land fill is for the dis- 
position of the garbage and refuse of the inhabitants of 
the defendant, and the incidental use of such fill by other 
municipalities and private individuals for a fee does not 
change the  governmental nature of this operation to one of 
a proprietary nature." 

In  McCombs v. City of Asheboro, supra, the Court of 
Appeals, in a dicta statement, said: 

"As has been stated frequently by courts of other 
jurisdictions, actual profit is not the test, and the city 
will not lose its government immunity solely because i t  
is engaged in a n  activity which makes a profit. Beard v. 
City and County of S a n  Francisco, 79 Cal. App. 2d 753, 180 
P. 2d 744 (1947) ; Watkins v. City of Toccoa, 55 Ga. App. 8, 
189 S.E. 270 (1936) ; Hahn v. City of Ortonville, 238 Minn. 
428, 57 N.W. 2d 254 (1953) ; Huffman v. Columbus, 51 
N.E. 2d 410 (1943) ; Griffin v. Salt Lake City, 111 Utah 
94, 176 P. 2d 156 (1947) ; Marshall v. Brattleboro, 121 
Vt. 417, 160 A. 2d 762 (1960). 'The underlying test is 
whether the act is for the common good of all without 
the element of special corporate benefit, or, pecuniary 
profit.' McQuillin, Municipal Corporations, 3d ed., 8 53.29, 
p. 192 . . . . 1,  

McQuillin, 18 Municipal Corporations 5 53.46 (3d ed. 1963), 
a t  p. 247, in part, states: 

Although there is authority which points to a con- 
t r a ry  conclusion, the character of the acts of collecting and 
disposing of garbage, generally conceded to be govern- 
mental functions, is not, i t  is held by some courts, changed 
by the fact that  a charge is made for the services, or be- 
cause the municipality derives incidental revenue there- 
from. 
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Conversely, plaintiffs contend that  defendant's landfill 
operation became proprietary when defendant entered into an 
agreement with Forsyth County to dispose of county garbage 
for a fee, and when defendant prepared and sold the landfill 
property for  profit. 

We examine representative authorities supporting this con- 
tention. 

In  Oliver v. Worcester, 102 Mass. 489, the plaintiff was 
injured by a fall into an excavated area which was dug inci- 
dent to improvement and maintenance of a city-owned building. 
Prior to the repairs, the city had leased the basement for use 
as  a city market. After repairs, the city used the building for  
city offices, board rooms, and meetings of the city governing 
body. Also, the city rented space to the county for use as a 
courtroom. The basement was used for police and jail purposes. 
In  considering defendant's plea of governmental immunity, the 
Massachusetts Supreme Court held that, due to the receipt of 
rental income, the city was acting in a proprietary function 
in the operation and maintenance of the building, and that  the 
doctrine of governmental immunity afforded the city no pro- 
tection. The Court stated : 

". . . [Tlhe plaintiff, while walking, using due care, 
upon a footpath which had been used by the public for 
more than twenty years, and had been laid out and graded 
from time to time and prepared and cared for by the 
town and city of Worcester, and was within the public 
common which had been used by the inhabitants of the 
town for a much longer period, fell into a deep excavation, 
made by direction of a joint committee of the city coun- 
cil, under the authority and a t  the expense of the city, in 
the course of repairing and improving a building standing 
within the common, used by the city principally for munici- 
pal purposes, but a substantial portion of which, both 
before and after the time of the accident, the city leased, 
and received rent for, either from private persons or from 
the county, and which was therefore held and used by the 
city, not for municipal purposes exclusively, but in con- 
siderable part as a source of revenue; . . . 7 ' 

The Court apparently did not consider whether the city actually 
profited from leasing the building, nor did i t  discuss or define 
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its term "in considerable part" as used to describe the rental 
of the two rooms in the building. 

In  Duggan v. Peabody, 187 Mass. 349, 73 N.E. 206, the 
town owned and operated a quarry and stone crushing appa- 
ratus. The primary purpose of this operation was to provide 
stone for use in construction and maintenance of public streets. 
However, during the five-year period prior to the action the 
town received an average annual income of approximately $441 
from sale of crushed stone from the quarry to private users. 
The Massachusetts Supreme Court held that these facts required 
application of the principle that "when property is used or 
business is conducted by a town, principally for public pur- 
poses under the authority of law, but incidentally and in part 
for profit, the town is liable for negligence in the management 
of it." Collins u. Greenfield, 172 Mass. 78, 51 N.E. 454; Neff v. 
Wellesley, 148 Mass. 487-493, 20 N.E. 111, 2 LRA 500 ; Worden 
u. New Bedford, 131 Mass. 23, 41 Am. Rep. 185. 

In Haley v. Boston, 191 Mass. 291, 77 N.E. 888, the plain- 
tiff was injured by a wagon hauling ashes picked up by the 
city from residences for the purpose of disposing of refuse. 
The city had two ordinances providing for the collection of 
ashes and garbage. City wagons and personnel picked up house- 
hold ashes properly displayed by residents. The city performed 
this service for all residents without charge. City wagons and 
personnel picked up and disposed of ashes from steam engines 
for a fee of ten cents a barrel-the cost of collecting and re- 
moving the ashes. The Court made a distinction in the per- 
formance of the two services, and held that in the performance 
of the service to all of the householders or residents, the city 
was not liable for the negligent acts of its agents. Plaintiff's 
suit was barred because the wagon which struck the plaintiff 
was engaged solely in removing household ashes a t  no cost to 
the householder. However, in a dicta discussion, the Court in- 
dicated that there would be liability for negligence in the col- 
lection and removal of steam engine ashes because the service, 
even for a fee that equaled only the expense of collection, was 
"a matter of contract merely, though doubtless with a view to 
public convenience." 

In Brown u. City of Sioux City, 242 Iowa 1196, 49 N.W. 
2d 853, the city, incident to the operation of its municipal air- 
port, leased property to various tenants. Plaintiff, one of the 
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tenants, maintained an apiary on leased property near the air- 
port runways. The city sprayed the runways with chlordane 
to kill harmful insects. As a result of this spraying plaintiff's 
bees died and his honey was contaminated. Plaintiff sought to 
hold defendant liable for negligently killing the bees and de- 
stroying the honey. Defendant interposed a plea of govern- 
mental immunity. The jury returned a verdict in favor of plain- 
tiff, but the trial judge entered a judgment non obstante ve7.e- 
dicto. On appeal, the Supreme Court of Iowa reversed the judg- 
ment n.0.v. on the ground that the city, by receiving income 
from incidental use of municipal property otherwise properly 
engaged in a governmental service, became a proprietor and 
was liable just as a private individual or corporation would be. 
In so holding, the Court stated: "A municipality in the exer- 
cise of its purely governmental functions, is not liable for neg- 
ligence. But this rule of governmental immunity is to be strictly 
construed. . . . Where there is doubt as to whether the city is 
liable, the question will be resolved against the municipality. . . 
The city cannot accept and exercise the special privilege of 
leasing its property to tenants without assuming the responsi- 
bilities and liabilities flowing from that relationship." 

In Guthrie v. City of Philadelphia, 73 F .  688 (E.D. Pa. 
1896) the plaintiff sued for damages to his boat caused by neg- 
ligent operation of the city's ice boat. The ice boat was, by ordi- 
nance, entitled to receive compensation for breaking ice, but on 
this occasion was gratuitously clearing ice around a dock in the 
State of Delaware. There the Court stated : 

"The only defense urged is, in substance, that the city 
was engaged through its agents, in discharging a public 
municipal duty, and consequently that i t  is not responsible 
for the negligence which caused the injury. The answer to 
this, in my judgment, is twofold, first that the city owed 
no municipal duty in Delaware, and second that i t  was 
engaged in a private service for the benefit of the owners 
of the dock, for which it  was entitled to compensation. I t  
is unimportant that i t  performed the service gratuitously. 

9 , . . . 
In Town of Douglas v. York (Wyo.), 445 P. 2d 760, the 

Court held the municipality liable for fire damage resulting 
from the negligent operation of the town dump. The basis of 
the holding was that the town was engaged in a proprietary 
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function because i t  charged citizens a fee for disposing of gar- 
bage. 

We find the following statement in McQuillin, 18 Munici- 
pal Corporations $ 53.90 (3d ed. 1963) a t  p. 367: 

The law in regard to liability for torts connected with 
public property, other than streets and sewers, may be 
briefly summarized as follows : 

1. If an income is derived by a municipality from 
particular property owned or managed by it, i t  is liable 
for negligence in the care and management thereof. This 
is well settled and there are no conflicting decisions. More- 
over, the amount of income is generally held to be im- 
material as is, generally, the fact that the income is merely 
incidental. 

In Smith v. Winston-Salem; Thomas v. Winstm-Salem, 
247 N.C. 349, 100 S.E. 2d 835, the city voluntarily contracted 
with persons outside its corporate limits for disposal by the 
city of sewage generated in households located outside the ter- 
ritorial limits of the municipality. The city allowed the sewage 
mains serving plaintiffs to become choked up and sewage to 
back through the service connections into plaintiffs' homes. On 
appeal this Court reversed a judgment for the plaintiffs on 
the then recognized doctrine of variance, in that the pleadings 
alleged a breach of contract and the proof established negli- 
gence. This Court, in discussing the powers of a municipality 
to serve the general public and the status of a municipality 
contracting to serve persons outside its territorial limits, stated : 

"A municipal corporation, city or town, is an agency 
created by the State to assist in the civil government of 
a designated territory and the people embraced within 
these limits. Lee v. Poston, 233 N.C. 546, 64 S.E. 2d 835. 
Its charter is the legislative description of the power to be 
exercised and the boundaries within which these powers 
may be exercised. Neither city charter nor ordinance en- 
acted pursuant thereto have extraterritorial effect unless 
authorized by legislative grant. Holmes v. Fnyetteville, 
197 N.C. 740, 150 S.E. 624; S. v. Eason, 114 N.C. 787; 
Dean Milk Co. v. Aurora, 14 A.L.R. 2d 98; Hyre v. Brown, 
49 A.L.R. 1230 and annotations ; Donable v. Harrisonburg, 
104 Va. 533, 7 Ann. Cas. 519; 37 Am. Jur. 736. 
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. . . .  
"When plaintiffs, with the assent of defendant, con- 

nected their sanitary facilities with defendant's main, de- 
fendant impliedly contracted to furnish services reason- 
ably suitable to plaintiffs' need and not to injure plaintiffs 
by a breach of their contractual obligation. Defendant, irz 
fu~nish ing  these semices, was acting in  a p~oprie tarp  ca- 
pacity. Asbuqi v. Albemade, 162 N.C. 247, 78 S.E. 146." 
(Emphasis added.) 

Plaintiffs rely heavily on the case of Glenn v. City of 
Raleigh, 246 N.C. 469, 98 S.E. 2d 913. In  that  case the City of 
Raleigh operated a number of public parks. Plaintiff was in- 
jured a t  Pullen Park  when struck by a rock thrown from a 
lawn mower operated by a municipal employee. The City 
charged a small fee for admission to the swimming pool, train, 
and merry-go-round located in the park. It received, during the 
year plaintiff was injured, approximately $18,000 in net reve- 
nue from this park. The cost of the maintenance and upkeep 
of the Raleigh parks was approximately $158,000 that  same 
year. Plaintiff brought suit for damages for injuries sus- 
tained, and defendant moved for nonsuit on the ground of gov- 
ernmental immunity. This motion was overruled. The case was 
submitted to the jury, and plaintiff recovered. Defendant ap- 
pealed. This Court granted a new trial for error in the charge, 
but upon the issue of governmental immunity stated : 

"Considering plaintiff's evidence in the light most 
favorable t o  him, and disregarding defendant's evidence 
which tends to  establish another and a different state of 
facts, or  which tends to impeach or contradict his evidence, 
which we are required to do on the motion for judgment 
of nonsuit (Atkins v. Transportation Co., 224 N.C. 688, 32 
S.E. 2d 209; Singletaw v. Nixon, 239 N.C. 634, 80 S.E. 2d 
676), i t  is our opinion that  the net revenue of $18,531.14 
for the fiscal year 1 July 1952 to 30 June 1953 received by 
the city of Raleigh from the operation of Pullen Park  for 
that  period, which was used by the city for  the capital 
maintenance of the park area, building items, paying sal- 
aries, buying fuel, etc., (the evidence that  the $18,531.14 
was spent in the amusement area only is the defendant's 
evidence) was such as  to  remove it, for the purposes of 
the  consideration of a motion for  judgment of nonsuit, 
from the category of incidental income, and to import such 
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a corporate benefit or pecuniary profit or pecuniary advan- 
tage to the city of Raleigh as to exclude the application of 
governmental immunity. . . . , , 

On appeal from retrial, this Court affirmed a judgment for 
plaintiff. Glenn v. Raleigh, 248 N.C. 378, 103 S.E. 2d 482. 

The case law defining governmental and proprietary powers 
as relating to municipal corporations is consistent and clearly 
stated in this and other jurisdictions. However, application of 
these flexible propositions of law to given factual situations has 
resulted in irreconcilable splits of authority and confusion as  
to what functions are governmental and what functions are  
proprietary. In this jurisdiction the cases of Glenn v. Raleigh, 
supra, and James v. Clza~lotte, supra, preserve this tradition of 
confusion by adopting apparently divergent views as to the 
effect of receiving income while performing an otherwise gov- 
ernmental service. 

The Glenn cases do not disclose that  this Court considered 
whether there was statutory authority for the city to charge a 
fee for the use of park facilities. I t  should be noted that  in 
James the city was serving only those within its territorial lim- 
its and was acting pursuant to a statute which authorized i t  to 
remove garbage from habitations and other places from "the 
city . . . and to charge for such removal the actual expense 
thereof." 

Under the provisions of G.S. 160-234, the City of Winston- 
Salem had authority "summarily to remove, abate or remedy 
. . . everything in the city limits, or within a mile of such limits, 
which is dangerous or prejudicial to the public health; and the 
expense of such action shall be paid by the person in default 
and, if not paid, shall be a lien upon the land or premises where 
the trouble arose, and shall be collected as unpaid taxes." 

The City of Winston-Salem did not elect to rely on the pro- 
visions of G.S. 160-234, but chose instead to con t~ac t  with the 
county for disposal of its garbage. By so doing, the City avoided 
the possibility of being forced to exercise its powers to remove, 
abate or remedy accumulated garbage which might have be- 
come dangerous or prejudicial to the public health of its citizens. 
Under the agreement between the county and the City, licensed 
private collectors picked up garbage in areas outside the city 
limits and delivered i t  to the city's landfili site. By use of the 
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contract, rather than the provisions of G.S. 160-234, the City 
could extend its protection against accumulated garbage and 
refuse for more than one mile from its territorial limits. Also, 
the City avoided the possibility of having to collect the cost of 
removal of garbage pursuant to the statute; and, further, avoid- 
ed the very real possibility of litigation to enforce the lien 
provided by the statute. Thus, there were advantages under 
the contract with Forsyth County which inured to the City's 
special corporate benefit and thereby brought defendant within 
the often announced rule that a municipality acts in its proprie- 
tary capacity when i t  receives special "corporate benefit or 
pecuniary profit." McQuillin, 18 Municipal Corporations 53.29 
(3d ed. 1963) a t  p. 1692. Bolster v. Lazorence, 225 Mass. 387, 
114 N.E. 722; Smith v. Birmingham, 270 Ala. 681, 121 So. 2d 
867; Dallas v. St. Louis (Mo.) 338 S.W. 2d 39. 

I t  would seem that the City has again assumed the same 
posture as in the case of Smith v. Winston-Salem, supra, where 
this Court stated that the City, by rendering its sewage disposal 
service to persons located outside its territorial limits on a con- 
tractual basis, "was acting in a proprietary capacity." 

A t  this point we stand a t  a crossroads created by the 
courts' applications of the various rules of governmental im- 
munity. Here, i t  is impossible not to be impressed by the strik- 
ing factual similarities between the Glenn. cases and instant 
cases. In Glenn, as here, the city was exercising a power gen- 
erally recognized as governmental. In Glenn, as here, the city 
received income which was not an actual profit. In Glenn the city 
received 11.7% of the cost of maintenance of its parks. Here, 
for the period 1 July 1968 to I July 1969 (the fiscal period of 
the City of Winston-Salem immediately before the explosion in 
the ensuing month of September), the City received 9.39% of 
its cost for the landfill operations from payments made by 
Forsyth County for disposal of its garbage. 

We again decline to abrogate the firmly embedded rule of 
governmental immunity. However, we recognize merit in the 
modern tendency to restrict rather than to extend the applica- 
tion of governmental immunity. This trend is based, i n t e ~  aliu, 
on the large expansion of municipal activities, the availability 
of liability insurance, and the plain injustice of denying relief 
to an individual injured by the wrongdoing of a municipality. 
A corollary to the tendency of modern authorities to restrict 
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rather than to extend the application of governmental immunity 
is the rule that in cases of doubtful liability application of the 
rule should be resolved against the municipality. Gorntan v. 
Adams, 259 Iowa 75, 143 N.W. 2d 648 (1966) ; Murphy v. City  
of Carlsbad, 66 N.M. 376, 348 P. 2d 492; Brown  v. City  of  Sioux 
Ci ty ,  242 Iowa 1196, 49 N.W. 2d 853 ; New Mexico Products Co. 
v. New Mexico Power Co., 42 N.M. 311, 77 P. 2d 634; Barker v. 
City  o f  Santa  Fe, 47 N.M. 85, 136 1'. 2d 480; Schultx v. City  of 
Phoenix, 18 Ariz. 35, 156 P. 75; Erickson v. Fitxgerald, 342 Ill., 
App. 223, 96 N.E. 2d 382. 

[7] Applying the rules of law herein stated, we hold that the 
City of Winston-Salem was exercising powers voluntarily as- 
sumed for its own corporate benefit at  the time of the negli- 
gence herein complained of, and that a t  the same time the City 
was receiving revenues over and beyond incidental income, 
which income "imports such a corporate benefit . . . or pecuniary 
advantage to the city as to exclude application of governmental 
immunity." 

We hold that the City of Winston-Salem was acting in its 
proprietary capacity a t  the time of the negligence herein com- 
plained of. 

The judgment of the Superior Court is 

Reversed. 

Chief Justice BOBBITT and Justice SHARP concur in result. 
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No. 71 

(Filed 15 March 1972) 

1. Declaratory Judgment Act 3 1; Municipal Corporations 8 30- validity 
of zoning ordinance 

A suit to  determine the validity of a city zoning ordinance is  a 
proper case f o r  a declaratory judgment, and the owners of property 
in the  adjoining area affected by the ordinance a re  parties i n  interest 
entitled to  maintain the action. G.S. 1-254. 

2. Rules of Civil Procedure 8 56- summary judgment 
A summary judgment may be entered, when otherwise proper, 

upon the motion of either the plaintiff, G.S. 1A-1, Rule 56(a), o r  the 
defendant, G.S. 1A-1, Rule 56(b), in an action f o r  a declaratory judg- 
ment. 

3. Rules of Civil Procedure 8 56- summary judgment against moving 
party 

When appropriate, summary judgment may be rendered against 
the party moving for  such judgment. G.S. 1A-1, Rule 56(c). 

4. Declaratory Judgment Act 8 2- validity of zoning ordinance-sum- 
mary judgment 

Summary judgment is  proper in  a n  action seeking a declaratory 
judgment a s  t o  the validity of a zoning ordinance where there is no 
substantial controversy a s  to  the facts  disclosed by the evidence, but 
the controversy is  a s  to the legal significance of those facts. 
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5. Municipal Corporations 8 30- police power -zoning ordinance 
The police power, upon which zoning ordinances must rest, permits 

restriction of the owner's use of a specific tract when the legislative 
body has reasonable basis to  believe that  i t  will promote the general 
welfare by conserving the values of other properties and encouraging 
the most appropriate use thereof. 

6. Municipal Corporations 8 30- amendment of zoning ordinance 
A city may, from time to time, amend its zoning ordinance 50 

as  to transfer an  area from one use district to another, the enactment 
of a zoning ordinance not being a contract by the city with property 
owners to maintain the zoning pattern thereby established. G.S. 160- 
176. 

7. Municipal Corporations 8 30- rezoning - changed conditions -in- 
creased traffic on abutting road 

Increased flow of traffic along a road abutting a 5-acre tract of 
land is  not a changed condition which would warrant rezoning of the 
tract from single family residential to a less restrictive classification, 
the increased traffic being due largely to residential construction in 
the area and having been contemplated when the property was originally 
zoned and there being nothing to show that  the increased traffic 
affects the 5-acre tract in a manner or degree different from all other 
properties in the area which remain zoned and used for single family 
residences. 

8. Municipal Corporations 5 30- rezoning - change of conditions - abut- 
ting property 

Contention that rezoning of a 5-acre tract from a classification 
permitting only single residences to a classification permitting 
townhouse apartments was warranted by the commercial rezoning 
of abutting property is  without merit, the record showing that  
there has been no rezoning of abutting properties but only that  
there has been a relatively insignificant nonconforming use of one 
abutting landowner's property which was in existence when the origi- 
nal zoning ordinance was adopted. 

9. Municipal Corporations 8 30- rezoning-purported need for town- 
houses 

Purported need for additional luxurious townhouses in Raleigh 
is not a change in condition which would warrant the rezoning of a 
5-acre tract from a single family residential classification to a classi- 
fication permitting townhouses, there being nothing in the record to 
show a need for such land use in the area where the land is located. 

10. Municipal Corporations § 30- rezoning -unsuitability for single fam- 
ily residences 

In a hearing upon an application for the rezoning of a 5-acre tract 
of land from single family residential to a less restrictive classification, 
a statement by the applicant's president that the tract is not suitable 
for "the type of housing residence that we have been building" in the 
surrounding area is not a basis for finding that this particular property 
is not suitable for single family residential purposes. 
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11. Municipal Corporations § 30- spot zoning 
A zoning ordinance, or amendment, which singles out and re- 

classifies a relatively small tract owned by a single person and sur- 
rounded by a much larger area uniformly zoned, so as  to impose upon 
the small tract greater restrictions than those imposed upon the larger 
area, or so as  to relieve the small tract from restrictions to which 
the rest of the area is subjected, is "spot zoning" and is beyond the 
authority of the municipality, in the absence of a clear showing of a 
reasonable basis for such distinction. 

12. Municipal Corporations 8 30- spot zoning 
Ordinance rezoning 5 acres of land from R-4 classification (single 

family residences) to a less restrictive classification constituted 
"spot zoning," where the rezoned property is surrounded by a very 
large area classified R-4 and extensively developed by the construction 
and occupancy of single family residences, and the record discloses 
no reasonable basis for granting the owner of the 5-acre tract freedom 
from restrictions imposed upon the owners of other properties in the 
surrounding area. 

13. Municipal Corporations 8 30- contract zoning - specified use of prop- 
erty 

A municipal ordinance rezoning a 5-acre tract of land from an 
R-4 classification to a less restrictive R-6 classification constituted 
unlawful "contract zoning," where there is nothing in the record to 
indicate that the city council contemplated the opening of the 5-acre 
tract to all uses permissible under the R-6 classification, and i t  is  appar- 
ent that the city council's action was based on its approval of the 
applicant's plans to construct specifically described townhouses on 
the property. 

APPEAL by plaintiffs from Clark, J., a t  the 12 April 1971 
Regular Civil Session of WAKE, heard prior to determination 
by the Court of Appeals, docketed and argued as Case No. 113 
at Fall Term 1971. 

This is a suit for a declaratory judgment to determine the 
validity of Ordinance No. (1970) 28 ZC 91 of the City of 
Raleigh, insofar as it rezones from a Residential 4 (R-4) classi- 
fication to a Residential 6 (R-6) classification approximately 
five acres owned by Williams Realty & Building Company, Inc., 
hereinafter called Williams, lying between Lassiter Mill Road 
and Old Lassiter Mill Road. The plaintiffs appeal from a sum- 
mary judgment granted upon motion of Williams adjudging the 
ordinance valid. 

The complaint alleges: The plaintiffs are owners of single 
family residences Iocated across the street from and in other 
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locations near the property in question (Williams property) ; 
when Williams acquired its property, i t  was zoned R-4; and i t  
was and is adaptable and usable for uses permitted in R-4 dis- 
tricts (single family residences) ; town houses (other than on 
tracts of fifty acres, or more), apartment houses, hospitals, sani- 
tariums and rest homes are not permissible uses in R-4 districts 
but are permissible uses in R-6 districts; Williams having peti- 
tioned for the rezoning of its property from R-4 to R-6 and the 
plaintiffs and others having protested, the Planning Commis- 
sion of the City and the City Council, meeting jointly, conducted 
a hearing, following which the Council adopted the ordinance; 
the ordinance constitutes unlawful spot zoning, is contrary to 
the comprehensive plan of the city, is arbitrary and capricious, 
does not preserve but diminishes the value of property in the 
same general area, denies the plaintiffs the equal protection of 
the laws, deprives them of their property without due process 
of law, constitutes unlawful contract zoning, having been 
adopted by the Council in exclusive reliance upon Williams' 
representations as to the specific use it would make of the 
property, is not supported by any change in the condition of 
the area or by any evidence of need for construction of apart- 
ment houses in the area; and for these and other reasons the 
ordinance is invalid. 

The answer of Williams denies the asserted bases of in- 
validity of the ordinance. I t  alleges that the Council considered 
the matter and that i t  recited in the ordinance itself the things 
i t  considered. The answer incorporates the application filed by 
Williams, a transcript of the oral presentations a t  the hearing 
before the City Council, excerpts from the minutes of the meet- 
ing of the Council and the ordinance itself. 

The answer of the city and members of the City Council 
admits the adoption of the ordinance in question but denies its 
invalidity and the alleged bases therefor set out in the complaint. 

At  the hearing upon its motion for a summary judgment 
dismissing the action, Williams offered in evidence. "merely to 
show what the Council had before it a t  the time the request for 
zoning was considered," certain exhibits, including a map of the 
area of which the Williams property is a part, the application 
of Williams for rezoning and a transcript of statements made 
a t  the hearing before the City Council. Counsel for the plaintiffs 
offered in evidence, in opposition to the motion for summary 
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judgment, excerpts from minutes of various meetings of the 
City Council and of the Planning Commission, contending that 
there were genuine issues of material fact, no specification of 
these being set forth in the record. 

The following facts, appearing in the record, are not in 
controversy : 

By Zoning Ordinance 765-ZC-42, adopted 20 October 1958, 
a very extensive area was classified R-4. In the intervening 
years, this entire area has been extensively developed by the 
construction and occupancy of single family residences, each on 
a substantial lot. I t  is, presently, one of the more desirable resi- 
dential areas in the city. The five acre Williams tract is approxi- 
mately in the center of it. 

At the time the 1958 Ordinance was adopted, and for many 
years prior thereto, there was in operation on a small tract im- 
mediately between the Williams property and the north bank of 
Crabtree Creek a water powered grist mill, known as Lassiter's 
Mill, an historic landmark of the city and vicinity. There was 
also in operation on a small area, adjoining both the Lassiter 
Mill tract and the Williams property, an antique shop and, 
associated therewith, a small woodworking plant called the 
Lassiter Lumber Company, manufacturing such items as chil- 
dren's sandboxes, dog houses, and basketball goals. The Lassiter 
Mill site was zoned 1-2 (industrial) and the Lassiter Lumber 
Company operation and antique shop were continued as a non- 
conforming use in the R-4 district. 

A few months thereafter, the Lassiter Mill burned. Its own- 
er proposed to rebuild it. The Planning Commission recommend- 
ed, and the City Council adopted, an ordinance changing this 
property to the R-4 classification, except the mill site itself, 
approximately one acre, which was left in the 1-2 classification 
to permit rebuilding of the mill. At that time (1959), the Plan- 
ning Commission reported to the City Council, as a basis for its 
recommendation, "it [was] felt that this was one of the best 
residential sections in the city and to allow the existing zoning 
[Industrial-21 would do great damage to the surrounding area." 

On 19 May 1969, another application was filed to rezone 
"approximately one acre of land at the Old Lassiter Mill site" 
from the 1-2 to the R-4 classification. The Planning Commission 
recommended to the City Council that this request be denied 
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and its recommendation was followed, the minutes showing: 
"Although this request would represent a logical change of zon- 
ing to make this area conform to the overall development of the 
area, the commission recalled that in 1959 this area was allowed 
to remain in order for the owner to have an opportunity to re- 
build the mill; and that present plans for the area, which in- 
dicate the city's purchase of this property for a park, would 
make the rezoning appear to be a deliberate attempt to devalue 
the property for future purchase." 

The Lassiter Lumber Company operation and antique shop 
continue as a nonconforming use in the R-4 district. 

The Williams property is a five acre tract bounded on the 
South by the Lassiter Mill and the Lassiter Lumber Company 
properties, on the West by Old Lassiter Mill Road, on the East 
by Lassiter Mill Road and on the North by a proposed but un- 
opened extension of Marlowe Road. 

Lassiter Mill Road, running on North beyond the Williams 
property for a considerable distance, leads to the North Hills 
Shopping Center, constructed after the adoption of the Zoning 
Ordinance of 1958, which construction, together with the con- 
struction of the many homes in this area, has substantially in- 
creased the traffic on Lassiter Mill Road. 

Williams was a substantial factor in the development and 
sale of many lots in this general area, now occupied by single 
family residences, and continues to own other acreage and lots 
therein. 

On 1 May 1967, as shown in the minutes, the City Council 
adopted a resolution providing : 

"WHEREAS, the complete zoning procedure heretofore 
followed has never been officially adopted by the City 
Council * * * 

Now, THEREFORE, BE IT RESOLVED * * * 
"That the following procedure be followed with refer- 

ence to filing rezoning applications and in holding zoning 
hearings: * * * 

"9. The Council will not rely upon specific use or plan 
proposals in its determinations, except in case of a require- 



N.C.] SPRING TERM 1972 537 

Blades v. City of Raleigh 

ment by the Council for special exceptions, such as shop- 
ping center plan approval. The arguments must be based 
on the need to change the zoning map in accordance with 
the comprehensive plan or to amend the plan for the benefit 
of the neighborhood or city, because of changed conditions." 

The application filed by Williams for the rezoning of its 
property from R-4 to R-6 contains the following questions and 
answers, among others : 

"15. What changed or changing conditions make the 
passage of this amendment necessary? 

1. Traffic conditions along Lassiter Mill Road. 

2. Commercial Zoning of abutting property. 

3. Need for some 20 ultra luxurious townhouses in 
Raleigh." 

(As above noted, there has been no commercial zoning of 
abutting property since this area was classified R-4 by the ordi- 
nance of 1958. The Lassiter Mill is not in operation and the 
Lassiter Lumber Company operation and antique shop are recog- 
nized as a nonconforming use in an R-4 district.) 

"16. Describe briefly whether all the uses permitted by 
the proposed amendment would be appropriate in the area 
concerned : 

"The zoning change from R-4 to R-6 is essentially one 
of greater density: to allow more than a single dwelling, 
the use of the area for a sanitarium, rest home, or tempo- 
rary Christmas tree sales [permitted in R-6 but not in R-41 
would be appropriate b,ut not desirable by the owner." 

"18. Describe whether other areas designated for simi- 
lar development in the vicinity of the subject property are 
likely to be so developed if the proposed amendment is 
adopted, and whether the designation for such future de- 
velopment should be withdrawn from such areas by further 
amendment of the Zoning Map. 

"The area is unique in geographical location, the con- 
cept is reasonably new, and this applicant does not know of 
similar proposed developments in the area. 
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"19. Other circumstances which justify the amend- 
ment ? 

"The type of dwellings available in this area is limited. 
This amendment would allow comparable housing in style 
and quality without problems of house and lawn mainte- 
nance to those who would like to live in the neighborhood." 

At  the hearing before the City Council upon the Williams 
application, the attorney for Williams stated: 

"In this particular piece of property, you've got a 
unique piece of land because of the geographical location. 
* i c * *  [TI his is in effect an island. * * * The property lying 
immediately * * * west of the Old Lassiter Mill Road is 
still being developed by Williams Realty & Building as part  
of Williamsborough. 

"Under the proposed zoning which is from R-4 to R-6, 
you can have additional items, they are a sanitorium, a 
hospital, a rest home. Mr. Williams doesn't feel this is the 
proper development, and what he proposes to put in there 
are luxury apartments. * * * The diagram, immediately 
back of the Mayor there, is a diagram showing the ground 
layout site plan of this particular thing, which I think gives 
a better idea than I could describe it to you." 

A spokesman for the proposal, introduced to the Council 
by the attorney for Williams, stated: 

"This is 20 units on approximately 5 acres. No in- 
crease in density, basically. All of the units would be in- 
wardly oriented : facing a landscaped parking court yard. 
The court yard would contain approximately 50 parking 
spaces and would be lushly landscaped with trees and vari- 
ous types of plant material within the parking areas them- 
selves. It is anticipated that a full-time gardener would be 
provided with this development. We are maintaining a 
buffer of trees between Lassiter Mill Road of approximately 
95 feet and between Old Lassiter Mill Road of approxi- 
mately 60 feet." 

The architect for the proposed project, speaking in sup- 
port of the application, said : 

"Basically, I can only emphasize the character of this 
insofar as its individuality as an enclosed development with 
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no presentation on the street. Furthermore, a quick analy- 
sis of the value of the property which is approximately 
$115,000 to $120,000, divided by 20 units, brings in a 
ground cost which is a t  least three times the average so- 
called town house which is-should be called garden apart- 
ment. Therefore, there is no question but that the invest- 
ment requirement here would be substantial units rather 
than minimum units, and it is geared entirely for people 
who live in houses and want to move to developments like 
this. That [sic] have large rooms and accommodate the 
furniture which they have had all their lives." 

The president of Williams, in rebuttal of statements by 
protestants, said : 

"Since that time [15 or 16 years ago] we have devel- 
oped the some 300 acres of land, which originally comprised 
the Drewry property, and we have transposed this land 
into two subdivisions, Drewry Hills and Williamsborough, 
which I think are the equal to any subdivision in this town. 
I now find myself with this 5 acres of land along Lassiter 
Mill Road that is unsuitable to build the type of housing 
residence that we have been building in these two sub- 
divisions we mentioned before, and I am here to ask you all 
to allow me to develop this property as I think i t  should 
be developed. I have talked to land planners, architects, 
engineers and realtors, and without exception, they are all 
in agreement that the property should be developed for 
high class high rental town house apartments." 

Following the hearing, the Planning Commission recom- 
mended approval of the application, saying: 

"The tract proposed is about 5 acres in size. We felt 
that it was not an illogical extension of the growth of the 
city and i t  would not necessarily involve, detrimentally, 
the neighbors in the single family homes to the North and 
East, and, therefore, the recommendation of the Planning 
Commission was for approval. * * * We felt that this par- 
ticular development would have to be controlled to some 
extent, but that on the merits of this instance that i t  would 
not be detrimental to the neighborhood. * * * This particu- 
lar proposal will not increase the density. * * * They [the 
proposed buildings] will be closer together but it would not 
increase the density on the property." 
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Following the recommendation of the Planning Commis- 
sion, the City Council adopted the ordinance in question unani- 
mously. 

Other than the above quoted statement of the president of 
Williams to the City Council a t  the hearing, there is nothing 
in the record to suggest that the Williams property is not suit- 
able for single family residences. 

The ordinance under attack contains the following recital 
in its preamble : 

"WHEREAS, in the passage of this ordinance the City 
Council of the City of Raleigh has specifically considered 
each of the following : 

"(a) A comprehensive zoning plan of the City as evi- 
denced by past actions of the City Council. 

"(b) The officially adopted thoroughfare plan as the 
same will lessen traffic congestion. 

"(c) The 'Land Development Plan 1980' of the City of 
Raleigh. 

" (d) The securing of safety from fire, panic and other 
dangers. 

" (e) The promotion of the public health, public safety, 
public morals and public welfare. 

"(f) The providing of adequate light and air. 

"(g) The prevention of overcrowding of land and 
avoidance of undue concentration of population. 

"(h) The facilitation and availability of transporta- 
tion. 

" (i) The facilitation and availability of water, sewage, 
schools, parks and other public requirements. 

"(j)  The character of the district and its peculiar 
suitability for particular uses. 

" (k) The conservation of land and building values and 
the encouragement of the most appropriate use of land in 
and around the city." 
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The ordinance then recites that the council found as a fact 
that the adoption of the ordinance "will serve to promote, pre- 
serve and is consistent with all considerations mentioned in 
(a) through (k) above." 

The superior court set forth in its judgment many recitals 
which are not denominated "Findings of Fact," including the 
following : 

"That i t  appears to the Court that said pleadings raise 
only a question of fact and there is no genuine issue as to 
any material fact * * * 

"It appearing to the Court * * * that the City of Ra- 
leigh has maintained a Comprehensive Zoning Plan * * * 

"It further appearing to the Court that in addition to 
its own collective knowledge and expertise, the Council has 
the advice of a Planning Commission * * * 

"That among the matter presented for consideration 
by the City Council * * * were the following: 

"a) That the land to be rezoned is a 5-acre parcel. 

"b) The traffic situation along Lassiter Mill Road. 

"c) The industrial zoning and commercial usage of the 
adjoining property. 

"d) The right of an owner of property, which is zoned 
R-6, to use the property for a sanitorium, rest home or for 
temporary sale of Christmas trees. 

"e) That there would be no increase in traffic on the 
road net around the property as a result of any of the 
uses permitted in an R-6 zone as compared with the uses 
permitted in an R-4 zone. 

"f) The adequacy of utilities in the area for any use 
in either an R-4 or R-6 zone. 

"g) The protection of surrounding R-4 areas from ad- 
jacent industrial or commercial usage by creation of a buf- 
fer R-6 zone. 

"h) That other R-6 development in the area as a re- 
sult of this ordinance would be possible but unexpected 
because of the unique nature of the subject parcel. 
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"i) The opinion of the Planning Commission that adop- 
tion of this ordinance was not an illogical extension of the 
growth of the city and would not necessarily involve detri- 
mentally the neighbors and single-family homes. 

"j) That Lassiter Mill Road had been relocated to its 
present location since this parcel was zoned R-4, which 
relocation, together with the retention of the Old Lassiter 
Mill Road rendered the subject parcel an island. 

"k) That the subject parcel is an island surrounded by 
Old Lassiter Mill Road, Marlowe Road, heavily traveled 
Lassiter Mill Road, a parcel of land in nonconforming com- 
mercial use, and a parcel zoned Industrial 2. 

"1) That R-4 zoning permits townhouse apartments, 
as does R-6 zoning, except that the landowner is required 
to have a fifty-acre parcel under the R-4 zone. 

"m) That use of the property within the R-6 classifi- 
cation would produce an increase in traffic on the roads 
now around the property of approximately 1.8 per cent 
over the volume of traffic presently existing; with the 
property in its state of non-use. 

"n) That the proliferation of driveways on the road 
net through use of the property for single-family dwell- 
ings within the R-4 classification would increase conges- 
tion of the traffic flow. 

"0) That the change of the property to  the R-6 classifi- 
cation would create no problem so far  as provision of ade- 
quate light, air, privacy, utilities or fire protection. 

"p) The issue of whether or not the rezoning would 
constitute 'spot zoning.' 

"q) That the Planning Commission had attempted to 
coordinate the facts in this rezoning situation with the 
Comprehensive Zoning Plan." 

The court then recited in its judgment fifteen "FINDINGS 
OF FACT," including : 

"7. That subsequent to the zoning of this property as 
R-4, that North Hills, a regional shopping center, has been 
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developed on Lassiter Mill Road, creating a large volume 
of traffic on Lassiter Mill Road. 

"15. That the ordinance (28-ZC-91) states that, in the 
passage of this ordinance, the City Council of the City of 
Raleigh had given consideration to the following: 

[The recitals set forth in the preamble of the ordinance 
as above quoted.] 

The court then set forth in its judgment its conclusions of 
law, including the following : 

" (2) The City of Raleigh has a t  all times maintained 
a Comprehensive Plan for zoning * * * and a zoning map 
in conformity therewith. 

"(3) The 5-acre tract which is the subject of this 
legislative enactment is not best suited for development 
within the R-4 classification. 

"(4) The City Council * * * had reasonable grounds 
upon which to conclude that enactment of the Ordinance 
* * * would serve the purposes of G.S. 160-174 * * * 

"(5) Ordinance * * * was duly and validly adopted 
* * * after due notice and public hearing by unanimous 
vote of the Council of the City of Raleigh in accordance 
with the Charter and Code of the City of Raleigh, the Gen- 
eral Statutes of North Carolina, the Constitution of North 
Carolina and the Constitution of the United States. 

"(6) The City Council * * * did not act arbitrarily 
or capriciously but its action was in good faith, was rea- 
sonable and was in accord with its Comprehensive Zoning 
Plan. 

" (7) Ordinance (1970) 28-ZC-91 bears a reasonable 
and substantial relation to the public safety, health, morals, 
comfort and general welfare." 

The court thereupon adjudged that the motion of Williams 
for summary judgment be granted and that the ordinance was 
adopted in accordance with law and is valid and the plaintiffs 
are not entitled to the relief prayed for in the complaint. 
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The plaintiffs excepted to and assign as error all the fore- 
going recitals, findings of fact, conclusions of law and adjudica- 
tions contained in the judgment. 

John V. Hunter 111 for plaintiffs. 

Broxie J. Nelson and Fred P. Baggett for the City of Ra- 
leigh. 

Bailey, Dixon, Wooten & McDonald by W?.ight T. Dixon, 
Jr., and John N. Fountain for Williams Realty and Building 
Company. 

LAKE, Justice. 

[I] A suit to determine the validity of a city zoning ordinance 
is a proper case for a declaratory judgment. G.S. 1-254; Wood- 
ard v. Carteret County, 270 N.C. 55, 153 S.E. 2d 809. The plain- 
tiffs, owners of property in the adjoining area affected by the 
ordinance, are parties in interest entitled to maintain the action. 
Jackson v. Board of Adjustment, 275 N.C. 155, 166 S.E. 2d 78; 
Zopfi v. City of Wilmington, 273 N.C. 430, 160 S.E. 2d 325. The 
propriety of a summary judgment in such action is governed 
by the same rules applicable to other actions. G.S. 1A-1, Rules 
56 (a) and (b) , and 57. 

[2, 31 A summary judgment may be entered, when otherwise 
proper, upon the motion of either the plaintiff, Rule 56 ( a ) ,  or 
the defendant, Rule 56 (b), in an action for a declaratory judg- 
ment. When appropriate, summary judgment may be rendered 
against the party moving for such judgment. Rule 56 (c) . Sum- 
mary judgment may be entered, upon such motion, when there 
is no genuine issue as to any material fact and either party is 
entitled to a judgment as a matter of law. Rule 56(c). Upon 
the making of a motion for summary judgment, i t  is incumbent 
upon the adverse party resisting such procedure to set forth 
specific facts showing that there is a genuine issue for trial. 
Rule 56(e). Here, the defendant Williams moved for summary 
judgment and neither the plaintiffs nor the city made such 
showing of the existence of a genuine issue of fact for trial. 
The record discloses none. In Kessing v. National Mortgage 
COT., 278 N.C. 523, 180 S.E. 2d 823, we said: 

"The purpose of summary judgment can be summar- 
ized as being a device to bring litigation to an early de- 
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cision on the merits without the delay and expense of a 
trial where i t  can be readily demonstrated that no material 
facts are in issue. Two types of cases are involved: (a)  
Those where a claim or defense is utterly baseless in fact, 
and (b) those where only a question of law on the indis- 
putable facts is in controversy and i t  can be appropriately 
decided without full exposure of trial. * * * [Ulnder 
Rule 56 the court may receive and consider various kinds 
of evidence. * * * Evidence which may be considered un- 
der Rule 56 includes admissions in the pleadings, deposi- 
tions on file, answers to Rule 33 interrogatories, admis- 
sions on file whether obtained under Rule 36 or in any 
other way, affidavits, and any other material which would 
be admissible in evidence or of which judicial notice may 
properly be taken. * * * Oral testimony may also be re- 
ceived by reason of Rule 43 (e) ." 

[4] Here, there is  no substantial controversy as to the facts 
disclosed by the evidence. The controversy is as to the legal 
significance of those facts. Such controversy as  there may be 
in respect of the facts presents questions of fact for determina- 
tion by the court. See: Allred v. City of Raleigh, 277 N.C. 530, 
178 S.E. 2d 432; Zopfi v. City of Wilmington, supra; Armstrong 
v. McZnnis, 264 N.C. 616, 142 S.E. 2d 670. 

The present is, therefore, a proper case for summary judg- 
ment determining the validity of Ordinance (1970) 28-ZC-91 
of the City of Raleigh. We hold that  the ordinance is invalid 
for the reasons hereinafter set forth and remand this proceed- 
ing to the Superior Court of Wake County for the entry of a 
summary judgment so declaring. 

The record supports the conclusion of the superior court 
that  the city has a comprehensive plan for zoning. See, Allred 
v.  City of Raleigh, sups. G.S. 160-174 provides that  municipal 
zoning regulations "shall be made in accordance with a com- 
prehensive plan * * * and with a view to conserving the value 
of buildings and encouraging the most appropriate use of land 
throughout the municipality." This statute, obviously, does not 
contemplate that  the zoning pattern must be, or should be, de- 
signed to permit each individual tract of land to be devoted 
to its own most profitable use, irrespective of the surrounding 
area. 



546 IN THE SUPREME COURT [280 

Blades v. City of Raleigh 

[5] The whole concept of zoning implies a restriction upon the 
owner's right to use a specific tract for a use profitable to him 
but detrimental to the value of other properties in the area, 
thus promoting the most appropriate use of land throughout 
the municipality, considered as a whole. The police power, upon 
which zoning ordinances must rest, permits such restriction 
upon the right of the owner of a specific tract, when the legis- 
lative body has reasonable basis to believe that  it will promote 
the general welfare by conserving the values of other properties 
and encouraging the most appropriate use thereof. Village of 
Ez~clid v. Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 114, 71 
L.Ed. 303; Scliloss v. Jamison, 262 N.C. 108, 136 S.E. 2d 691; 
Helms v. City of Chadotte, 255 N.C. 647, 122 S.E. 2d 817; I n  
Re Appeal of Parker, 214 N.C. 51, 197 S.E. 706, app. dis., 303 
U.S. 569, 59 S.Ct. 150, 83 L.Ed. 358; State v. Roberson, 198 
N.C. 70, 150 S.E. 674. 

As the Supreme Court of the United States, speaking 
through Mr. Justice Sutherland, said in Village of Euclid v. 
Ambler Realty Co., supra: 

"With particular reference to apartment houses, i t  is 
pointed out that  the development of detached house sec- 
tions is greatly retarded by the coming of apartment houses, 
which has sometimes resulted in destroying the entire sec- 
tion for private house purposes; that  in such sections very 
often the apartment house is a mere parasite, constructed 
in order to take advantage of the open spaces and attrac- 
tive surroundings created by the residential character of 
the district. * * * Under these circumstances, apartment 
houses, which in a different environment would be not 
only entirely unobjectionable but highly desirable, come 
very near to being nuisances." 

[6] Quite clearly, the city may, from time to time, amend i ts  
zoning ordinance so as to transfer an area from one use district 
into another, the enactment of a zoning ordinance not being a 
contract by the city with property owners to maintain the 
zoning pattern thereby established. Zopfi v. City of Wilming- 
ton, supra; Walker v. Elkin, 254 N.C. 85, 118 S.E. 2d 1; Marren 
v. Gamble, 237 N.C. 680, 75 S.E. 2d 880. G.S. 160-176 specifi- 
cally authorizes amendments changing the boundaries of zon- 
ing districts. 
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G.S. 160-175 provides, "The legislative body of such munici- 
pality shall provide for the manner in which such regulations 
and restrictions and the boundaries of such districts shall 
be * * * from time to time amended, supplemented or changed." 
By resolution of the City Council, the City of Raleigh has 
provided : 

"That the following procedure be followed with refer- 
ence to  filing rezoning applications and in holding zoning 
hearings : 

* * * * 
"9. The Council will not rely upon specific use or plan 

proposals in its determinations, except in case of a require- 
ment by the Council for special exceptions, such as shopping 
center plan approval. The arguments must be based on the 
need to change the zoning map in accordance with the com- 
prehensive plan or to amend the plan for the benefit of the 
neighborhood or city, because of changed conditions." 

The application for the rezoning in the present case set 
forth these alleged changes in conditions since the adoption of 
the original ordinance placing this area in the R-4 district : " (1) 
Traffic conditions along Lassiter Mill Road; (2) commercial 
zoning of abutting property; and (3)  need for some 20 ultra 
luxurious town houses in Raleigh." The record discloses no other 
claim of change in condition in the area. 

[7] The increase in volume of traffic along Lassiter Mill Road 
is obviously due largely to the extensive residential construction 
throughout this area following the adoption of the original zon- 
ing ordinance. Thus, this is a change contemplated by the Coun- 
cil when the area was originally placed in the R-4 district. There 
is nothing in the record to suggest that  the increased flow of 
traffic along Lassiter Mill Road affects the Williams property 
in a manner, or to a degree, differing from all other properties, 
north and south of the Williams land, which remain zoned and 
used for single family residence use. 

181 The record shows there has been no rezoning of abutting 
properties from R-4 uses to commercial uses since the enact- 
ment of the original ordinance. On the contrary, such change as 
has occurred in the use of abutting properties strengthens the 
position of the plaintiffs. The old mill, which was the reason for 
zoning its site as industrial property, has been burned and has 
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not been in operation for a number of years. Nothing in the rec- 
ord indicates that  i t  will ever be rebuilt or replaced by another 
industrial operation. The property occupied by the Lassiter 
Lumber Company and antique shop :is zoned R-4 and this opera- 
tion is carried on solely as  a nonconforming use in existence 
when the original ordinance was adopted. Furthermore, these 
are, quite obviously, relatively insignificant and exceptional 
variations from the single family residence use which prevails 
otherwise throughout the entire large area surrounding the 
Williams property on all sides. 

[9] If the need for additional luxurious town houses in Raleigh 
be a change in conditions since the adoption of the original 
ordinance in 1958, nothing in the record shows a need for  such 
land use in this particular area. Thus, this case is distinguish- 
able from situations in which the growing up of a residential 
area makes desirable the development therein of neighborhood 
grocery stores or service businesses. See, Higbee v. Chicago, 
B. & Q. Railroad Co., 235 Wis. 91, 292 N.W. 320, 128 A.L.R. 734. 

[ lo]  The record falls f a r  short of indicating that  the Williams 
property, itself, cannot be used, practicably, for single family 
residence purposes. The statement of the president of Williams 
to the Council that  this five acres is not suitable for "the type 
of housing residence that we have been building in these two 
subdivisions we mentioned before," (emphasis added) is  not 
basis for a finding that  this particular property is not usable 
for  single family residence purposes. On the contrary, as late 
as 1969, the Planning Commission recommended to the City 
Council that  the old mill site, itself, be rezoned to R-4. Williams 
does not contend that  its property is not suitable for residence 
purposes. It proposes to build residences thereon. The contro- 
versy relates to the type of building wherein people are to re- 
side. I t  is not suggested that  the proposed change from single 
family residences to  R-6 uses will promote the development of, 
or appropriate use of, any property other than the five acres in 
question, or that the devotion of this tract to R-6 uses is made 
necessary by the growth in the population of this area resulting 
from the construction of single family residences therein. 

Zopf i  v. Citzj of Wilmingtorz, supra, is readily distinguish- 
able from the present case. There, the property to be rezoned 
lay in or near the apex of a triangle lying between two heavily 
traveled highways. The major portion of the property, closest 
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to the apex of the triangle, was rezoned to commercial use and 
the remainder to apartment house use. Under the circumstances, 
there disclosed by the record, i t  was not unreasonable for the 
City Council of Wilmington to conclude that the property was 
not suitable for single family residences. 

[ I I ,  121 A zoning ordinance, or amendment, which singles out 
and reclassifies a relatively small tract owned by a single person 
and surrounded by a much larger area uniformly zoned, so as 
to impose upon the small tract greater restrictions than those 
imposed upon the larger area, or so as to relieve the small tract 
from restrictions to which the rest of the area is subjected, is 
called "spot zoning." I t  is beyond the authority of the munici- 
pality, in the absence of a clear showing of a reasonable basis for 
such distinction. Zopfi v. City of Wilmington, supra; Wakefield 
v. Kraft, 202 Md. 136, 96 A. 2d 27, 29; Page v. City of Portland, 
178 Oregon 632, 165 P. 2d 280; Marshall v. Salt Lake City, 105 
Utah 111, 141 P. 2d 704, 149 A.L.R. 282; Rowland v. Racine, 
223 Wis. 488, 271 N.W. 36; 58 AM. JuR., Zoning, 3 39; 101 
C.J.S., Zoning, 3 91; Yokley, Zoning Law and Practice, 3d Ed., 
§ 8-3; Annotation, 37 A.L.R. 2d 1143. The record discloses no 
reasonable basis for granting to Williams a freedom from re- 
strictions imposed upon the owners of other properties in the 
surrounding area. The contention that the Williams property is 
an island, since i t  is bounded by Lassiter Mill Road, the Old 
Lassiter Mill Road, the Lassiter properties to the south and the 
proposed extension of Marlowe Road to the north, is untenable. 
I t  is no more of an island than is any other city block in the 
area. 

Furthermore, the ordinance in question runs afoul of the 
rule stated in Allred v. City of Raleigh, supra, where, speaking 
through Chief Justice Bobbitt, we said : 

"Consideration of the minutes of the Planning Commis- 
sion and of the City Council show beyond doubt that the 
City Council did not determine that the 9.26-acre tract and 
the existing circumstances justified the rezoning of the 
9.26-acre tract so as to permit all uses permissible in an 
R-10 district. On the contrary, i t  appears clearly that the 
ground on which the City Council based its action was its 
approval of the specific plans of the applicant to construct 
on the 9.26-acre tract 'luxury apartments * * * in twin 
high-rise towers.' * * * 
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"In our view, and we so hold, the zoning of the proper- 
ty may be changed from R-4 to R-10 only if and when its 
location and the surrounding circumstances are such that 
the property should be made available for all uses per- 
mitted in an R-10 district. Rezoning on consideration of 
assurances that a particular tract or parcel will be de- 
veloped in accordance with restricted approved plans is not 
a permissible ground for placing the property in a zone 
where restrictions of the nature prescribed are not other- 
wise required or contemplated. :Rezoning must be effected 
by the exercise of legislative power rather than by special 
arrangements with the owner of a particular tract or parcel 
of land." 

1131 Here, as in the Allred case, supra, there is nothing what- 
ever in the record to indicate that the City Council, by adopt- 
ing the ordinance in question, contemplated the opening of this 
five acre tract to the construction thereon, if desired by the 
owner, of a hospital, a sanitarium or a rest home. On the con- 
trary, i t  is quite apparent that the amending ordinance was 
adopted solely because the applicant convinced the Council that 
i t  would use the property for the construction of town houses 
as specifically described. Nevertheless, the adoption of the ordi- 
nance, if i t  be valid, would permit use of this property for any 
other purpose permitted in an R-6 district. 

The ordinance was adopted by a procedure specifically for- 
bidden by the Council's own resolution, which it adopted in 
1967, pursuant to the requirements of G.S. 160-175. The mere 
recitals in the preamble of the ordinance that the City Council 
considered certain specified things are not conclusive so as to 
preclude the court from examining the record and making its 
own determination thereon in the light of the evidence concern- 
ing the proceedings before the Council. Furthermore, the recitals 
may well relate, in this instance, to two other tracts, in other 
parts of the city, rezoned by the same ordinance. The court may 
not substitute its judgment for that of the legislative body con- 
cerning the wisdom of imposing restrictions upon the use of 
properties within that body's legislative jurisdiction. Schloss v. 
Jamison, supra; In re Markham, 259 N.C. 566, 131 S.E. 2d 329; 
In  re Appeal of Parker, supra. The court may, however, inquire 
into procedures followed by the board a t  the hearing before i t  
and determine whether the ordinance was adopted in violation 
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of required procedures, or is arbitrary and without reasonable 
basis in view of the established circumstances. Allred v. City of 
Raleigh, supra. 

Both because the ordinance in question constitutes unlawful 
"spot zoning" and unlawful "contract zoning," i t  is in excess 
of the authority of the City Council and invalid. 

The judgment of the Superior Court of Wake County is, 
therefore, reversed and the matter is remanded to that  court 
for the entry by i t  of a judgment declaring Ordinance (1970) 
28-ZC-91 invalid insofar as i t  rezones the five acres of the Wil- 
liams property from the R-4 classification to the R-6 classi- 
fication. 

Reversed and remanded. 

STATE O F  NORTH CAROLINA v. WILLIE HORACE BRYANT 

No. 89 

(Filed 15 March 1972) 

1. Rape § 5- sufficiency of evidence 
The State's evidence was sufficient to  be submitted to  the jury 

on the  issue of defendant's guilt  of rape where it tended to show t h a t  
defendant had sexual intercourse with the prosecutrix af ter  choking 
her and threatening her with a knife. 

2. Criminal Law § 75- in-custody statements - absence of waiver of 
counsel - admission for impeachment purposes 

In  this rape prosecution, defendant's in-custody admissions t h a t  
he had choked the  prosecutrix and had placed a knife a t  her side 
prior to  the acts of intercourse were properly admitted for  the limited 
purpose of impeaching defendant's testimony a t  the trial, notwithstand- 
ing defendant had not waived his r ight  to  counsel when the in-custody 
statements were made. 

3. Rape 3 6- failure t o  submit assault with intent to  rape 
I n  this prosecution for  rape, the t r ia l  court did not e r r  in  failing 

to  submit to  the jury the lesser included offense of assault with intent 
to commit rape, where all the evidence, including defendant's testimony, 
disclosed completed acts of intercourse, and the  only factual dispute 
was whether the acts were voluntary or  a s  a result of defendant's use 
of force. 

Chief Justice BOBBITT dissenting. 

Justice SHARP joins in  dissenting opinion. 
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APPEAL by defendant from Cowper, J., August 16, 1971 
Criminal Session, NASH Superior Court. This case was docketed 
and argued a t  the Fall Term 1971 as No. 159. 

The defendant, Willie Horace Bryant, by grand jury indict- 
ment proper in form, was charged with having committed the 
capital felony of rape upon Dorothy Whitehead. The alleged of- 
fense occurred in Nash County on June 5, 1971. 

Upon arraignment the defendant, through court-appointed 
counsel, entered a plea of not guilty. The record shows a jury 
acceptable both to the State and to the defendant, was selected 
and empaneled. 

At the trial, Dorothy Whitehead, the prosecutrix, gave tes- 
timony here summarized except when quoted. On the night of 
June 5, 1971, she, her two children (ages three and four),  and 
her cousin drove to her aunt's house a distance of about one-half 
mile from where the witness lived. "After I put my cousin out 
I started on my way (home) and I heard someone holler and 
I thought i t  was her so I stopped . . . . When I did, Willie 
Horace Bryant jumped in the car with me. . . . After he jumped 
in he asked me to take him to Shorty Bridges. I noticed he 
had a knife in his hand. . . . He was the one who directed 
me. . . . Each time I refused to do something he would stick the 
knife in my side." 

The witness testified she drove, a t  defendant's direction, 
to a wooded area where he forced her to remove all her clothes 
and to submit to two acts of intercourse. When she attempted to 
resist he choked her and threatened her further by placing an 
open knife a t  her side. After the second act he permitted her to 
put on her clothes. In  the meantime he had placed his open 
knife on the instrument board of the vehicle. While he was 
dressing outside the car she hid the knife under the seat and 
delivered i t  to the officers a t  the time she reported to them 
the full story of what had occurred. 

After re-entering the highway from the wooded area, the 
witness saw an outside drink box a t  a closed filling station. 
She asked the defendant to get her a soft drink. When he 
started toward the drink box she hurriedly drove away and 
immediately reported to members of her family and to the offi- 
cers, describing fully what had occurred. She told the officers 
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the defendant had choked her and threatened her with the 
knife which she delivered to the officers. 

After defense counsel vigorously cross-examined the prose- 
cuting witness attempting to impeach her, the State for pur- 
pose of corroboration examined Deputy Sheriff Strickland who 
testified she reported to him and Sheriff Womble that  the de- 
fendant had choked her and had placed the open knife a t  her 
side. This knife she recovered and delivered to the officers. 

The defendant testified in his own defense. He said he 
stopped Dorothy's car and asked her to drive him to Shorty 
Bridges. She agreed. Thereafter, he had sexual relations with 
her twice, but with her consent-in fact a t  her suggestion. He 
admitted, however, a t  the  time he entered the car, "I had the 
knife because I'm scared to walk along the highway. . . . I 
didn't close i t  because i t  was in my pocket. . . . The reason I 
didn't take the knife out was because I didn't know what I was 
liable to run into when I got in the car." On cross-examination 
the solicitor, for purpose of impeachment, asked the defendant 
if he had not told Officers Merritt and Strickland that  he had 
choked the girl and put the knife to her side. He denied having 
made the statements. 

After the defense rested, the State, for purpose of im- 
peachment, called Deputy Sheriff Strickland who testified : 
"Officer Merritt and I brought him on over to the office and 
read the warrant to him and gave him a copy of i t  and he told 
me that  he got in the car with Dorothy, took this switchblade 
pocketknife and held i t  in her side and told her to take him 
to Shorty Bridges' house. . . . (W)hen they got to Taylor's 
Store he made her turn  right and . . . pull into a farm path 
. . . he told her he wanted to have intercourse with her. . . . 
(S)he first  refused him and he took his hands and put around 
her neck and choked her with both of his hands." The solici- 
tor offered the statements solely for the purpose of impeach- 
ing the defendant's testimony. The court was careful to in- 
struct the jury that  i t  was admitted for that  purpose only. 

The court charged the jury to return a verdict of (1) guilty 
of rape, or (2) guilty of rape with a recommendation the pun- 
ishment be imprisonment for life in the State's prison, or (3)  
not guilty. Defense counsel requested the court to submit, as 
a permissible verdict, assault with intent to commit rape. The 
court refused and the defendant excepted. 
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The jury returned its verdict finding the defendant guilty 
of rape with a recommendation the punishment be imprison- 
ment for life in the State's prison. From the judgment of the 
court in accordance with the jury's verdict, the defendant ap- 
pealed. 

Robert Morgan, Attwrney Geneml, by Associate Attomzey 
General Walter E. Ricks, 111 and Depzity Attorney General R. 
Bruce White, Jr., for the State. 

James E. Ezzell, Jr., and Thomas W. Henson f o ~  defendmt 
appellant. 

HIGGINS, Justice. 

[I] The State's evidence discloses ample support for every 
essential element of the capital offense charged in the indict- 
ment. The defendant as a witness for himself corroborates all 
essential elements of the offense except the use of force. Al- 
though he claimed the prosecuting witness consented, even so, 
he admitted when he approached her automobile he had an open 
knife in his pocket, ". . . (B)ecause I didn't know what I was 
liable to run into when I got in the car." The evidence required 
its submission to the jury on the capital felony charged. State 
v. Shutt, 279 N.C. 689, 185 S.E. 2d 206; State v. Primes, 275 
N.C. 61, 165 S.E. 2d 225; State v. Carter, 265 N.C. 626, 144 
S.E. 2d 826 ; State v. Brzcton, 264 N.C. 488, 142 S.E. 2d 169 ; 
State v. Thompson, 256 N.C. 593, 124 S.E. 2d 728; State v. 
Stephens, 244 N.C. 380, 93 S.E. 2d 431. 

[2] The defendant stressfully contends he is entitled to a new 
trial upon the ground the court committed error in permitting 
Officers Strickland and Merritt, over his objection, to testify 
with respect to his in-custody admissions that he had choked the 
prosecuting witness and had placed a knife in her side prior 
to the acts of intercourse. While there was evidence he had been 
given the required warnings, it was admitted he had not waived 
his right to  counsel, had not been given a voir dire hearing, 
and the court had not found facts showing his statements and 
admissions were voluntary. 

In support of his demand for a new trial the defendant 
cites State v. Catrett, 276 N.C. 86, 171 S.E. 2d 398; Miranda 
v. Arizona, 384 U.S. 436, 16 L.Ed. 2d 694; and State v. Lynch, 
279 N.C. 1, 181 S.E. 2d 561. 
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In  particular the defendant relies on the following from 
Catrett: ". . . ( I )  n-custody statements attributed to a defend- 
ant, when offered by the State and objected to by the defend- 
ant, are  inadmissible f o r  m y  purpose unless, after a voir dire 
hearing in the absence of the jury, the court, based upon suf- 
ficient evidence, makes factual findings that  such statements 
were voluntarily and understandingly made by the defendant 
after he had been fully advised as to his constitutional rights. 
. . . (T)estimony . . . absent a voir dire hearing and factual 
determinations as indicated above, was not admissible either 
as substantive evidence or for impeachment purposes." 

Catrett was decided on June 6, 1970, and was based on 
our interpretation of the exclusionary rule in Miranda. Some 
other appellate courts made this same interpretation. However, 
on February 24, 1971, the Supreme Court of the United States 
decided Harr is  v. New York, 28 L.Ed. 2d 1, reviewing the 
Miranda exclusionary rule. In  Harris  the Court held "that peti- 
tioner's credibility was appropriately impeached by use of his 
earlier conflicting statements" which were made during in- 
custody interrogation, without counsel, and without waiver of 
rights. 

I n  our case the use of the defendant's in-custody admis- 
sions to impeach and contradict his testimony before the jury 
was proper and his objections thereto are not sustained. The 
defendant's admissions were not offered to make out the prose- 
cution's case. They were offered to tear down the defendant's 
defense. State v. Lynch, supra, did not involve admissions 
offered for the purpose of impeaching the defendant's testimony 
before the jury. 

The decision in H a r k s  warranted the use of the impeach- 
ing testimony. In  view of the importance we attach to the Har- 
r i s  decision and its current unavailability to some of our trial 
courts, we quote extensively from i t :  

"Some comments in the Miranda opinion can indeed 
be read as indicating a bar to use of an  uncounseled state- 
ment for any purpose, but discussion of that  issue was not 
a t  all necessary to the Court's holding and cannot be re- 
garded as controlling. Miranda barred the prosecution from 
making its case with statements of an accused made while 
in custody prior to having or effectively waiving counsel. 
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It does not follow from Miranda that evidence inadmissi- 
ble against an accused in the prosecution's case in chief is 
barred for all purposes, provided of course that the trust- 
worthiness of the evidence satisfies legal standards. 

I t  is one thing to say that the Government cannot 
make an affirmative use of evidence unlawfully obtained. 
I t  is quite another to say that the defendant can turn the 
illegal method by which evidence in the Government's pos- 
session was obtained to his own advantage, and provide 
himself with a shield against contradiction of his untruths. 
Such an extension of the Weeks doctrine would be a per- 
version of the Fourth Amendment. 

. . . (T) here is hardly justification for letting the de- 
fendant affirmatively resort to perjurious testimony in re- 
liance on the Government's disability to challenge his credi- 
bility. 347 U.S., a t  65, 98 L.Ed. a t  507. 

Every criminal defendant is privileged to testify in 
his own defense, or to refuse to do so. But that privilege 
cannot be construed to include the right to commit per- 
jury. See United States v. Knox, 396 U.S. 77, 24 L.Ed. 2d 
275, 90 S.Ct. 363 (1969) ; cf Dennis v. United States, 384 
U.S. 855, 16 L.Ed. 2d 973, 86 S.Ct. 1840 (1966). Having 
voluntarily taken the stand, petitioner was under an obliga- 
tion to speak truthfully and accurately, and the prosecu- 
tion here did no more than utilize the traditional truth- 
testing devices of the adversary process. Had inconsistent 
statements been made by the accused to some third per- 
son, it could hardly be contended that the conflict could 
not be laid before the jury by way of cross-examination and 
impeachment. 

The shield provided by Miranda cannot be perverted 
into a license to use perjury by way of a defense, free from 
the risk of confrontation with prior inconsistent utterances. 
We hold, therefore, that petitioner's credibility was appro- 
priately impeached by use of his earlier conflicting state- 
ments." 

[3] The defendant has objected to the court's failure to sub- 
mit to the jury the lesser included offense of assault with in- 
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tent to commit rape. This objection cannot be sustained. All 
the evidence, including the defendant's testimony, disclosed com- 
pleted acts of intercourse. The factual dispute was whether the 
acts were voluntary or as a result of defendant's use of force. 
Even consent if induced by fear, fright, or coercion, is equiva- 
lent to physical force. State v. Primes, supra; State v. C a ~ t e ~ ,  
supra. The court should not submit an  issue in the absence of 
some evidence which tended to support it. The rule is stated in 
State v. McNeil, 277 N.C. 162, 176 S.E. 2d 732. "The court 
(trial) charged the jury to return a verdict: (1) guilty of 
rape;  (2) guilty of rape with a recommendation that  punish- 
ment be imprisonment for life in the State's prison ; or (3)  not 
guilty. Failure to find the defendant guilty of (1) or (2) re- 
quired a verdict of not guilty. The defendant was not preju- 
diced by the charge which required the jury to acquit of all 
included lesser offenses. There was no evidence of the lesser 
included offenses, and the court was correct in refusing to per- 
mit the jury to consider them. (Citing authorities.) " 

State v. Carnes, 279 N.C. 549, 184 S.E. 2d 235, states the 
rule: "The necessity for instructing the jury as to an  included 
crime of lesser degree than that  charged arises when and only 
when there is evidence from which the jury could find that  such 
included crime of lesser degree was committed. The presence 
of such evidence is the determinative factor." 

State v. Mzcwg, 277 N.C. 197, 176 S.E. 2d 738, states the 
rule: "The necessity of instructing the  jury as to an  included 
crime of lesser degree than that  charged arises when and only 
when there is evidence from which the jury could find that  
such included crime of lesser degree was committed. The pres- 
ence of such evidence is the determinative factor. (Citing au- 
thorities.) " 

State v. Green, 246 N.C. 717, 100 S.E. 2d 52, is not in 
point. The indictment charged "the felony and crime of rape 
upon a 16-year-old female child by a male person over 18 years 
of age." Upon arraignment the solicitor announced: "The State 
will not ask for a verdict of guilty of the capital crime carry- 
ing the death penalty, but will ask for a verdict of guilty of 
rape, with the recommendation of life imprisonment or  guilty of 
attempt to  commit rape, as the facts and law may justify." 

I n  the case of State v. Smith, 201 N.C. 494, 160 S.E. 577, 
the defendant was indicted for f irst  degree burglary and rape. 
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The court said: "According to her (prosecutrix) testimony, 
which contains a full recital of the crime, the prisoner was 
guilty of rape; according to his own evidence he was guilty of 
no offense. There is no aspect of the case that would justify a 
verdict merely of a simple assault or an assault with intent, 
and refusal to instruct the jury in reference to the lesser offense 
did not constitute reversible error. S. v. White, 138 N.C. 704; 
S. v. Kendall, 143 N.C. 659." 

In State v. Lance, 166 N.C. 411, 81 S.E. 1092, the defend- 
ant was tried for rape. "It has been repeatedly held that the 
judge upon a proper state of facts can tell the jury that if they 
believe the evidence they can find the prisoner guilty of mur- 
der or nothing. I t  would have been no error to have so charged 
on this occasion." (Rape instead of murder.) In State v. Wil- 
liams, 185 N.C. 685, 116 S.E. 736, the Court labored long and 
hard to get around State v. Lance, supra, to hold assault should 
have been submitted. In Williams the Court stated the evidence 
of the prosecutrix a t  great length, emphasizing its inconsist- 
encies to her discredit, and concluded: "Her conduct was not by 
any means, that of an outraged woman, and certainly not of 
a chaste or virtuous woman, but she acted in a perfectly nat- 
ural and normal way of a lewd and lascivious female. . . . We 
recite this much of the testimony to show how carefully judges 
should charge juries in such cases, so that they may subject the 
testimony to close examination and scrutiny, as the accusation 
is one very easy to make and very hard for the man to rebut, 
or overcome." The court ordered a new trial for failure to sub- 
mit assault with intent " . . . (T)o the end that justice may be 
administered . . . . , 9 

The decision in Williams appears to be out of line with 
the other well-considered cases which require supporting evi- 
dence in order to justify submission of any lesser included 
offenses. In  State v. Miller, 268 N.C. 532, 151 S.E. 2d 47, the 
indictment charged rape. The court submitted five possible ver- 
dicts. The jury found guilty on No. 3-assault with intent. On 
the defendant's appeal this Court found no error prejudicial 
to him in the trial. The State of course could not appeal. This 
Court affirmed the judgment on the theory discussed by this 
Court in State v.  Bentley, 223 N.C. 563, 27 S.E. 2d 738. 

"If we are to understand the appellant to base his 
demand for discharge merely on the fact that the jury by 
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an  act of grace has found him guilty of a minor offense, 
of which there is no evidence, instead of the more serious 
offense charged, this is to look a gift horse in the mouth; 
more especially, since the conclusion that  there is no evi- 
dence must be reached by conceding that  all the evidence, 
including the admission of the defendant, points to a 
graver crime. Such verdicts occur now and then, despite 
the efforts of the courts to discourage them. When they 
do, although illogical or even incongruous, since they are 
favorable to the accused, i t  is settled law that  they will 
not be disturbed. (Citing numerous cases.)" 

6 6 . . . (T)he  judge must confine himself to the evidence in 
giving his instructions to the jury: 'He shall state in a 
plain and correct manner the evidence given in the case and 
declare and explain the law rising thereon.' Instruction 
under the statute is the law geared to the facts. In inform- 
ing the jury as to their duty, we have never held that  i t  
is incumbent on the court, under this statute, to go beyond 
the evidence or advise the jury that  they may ignore its 
absence and find the accused guilty of a minor offense, 
which could only be reached by the process of arbitration." 

The defendant's objection to the court's failure to submit assault 
with intent or assault on a female is not sustained. The court's 
instruction in this case harmonizes with the well established 
rule that  in order to submit a lesser included offense there 
must be evidence of that  lesser offense. "The presence of such 
evidence is the determinative factor." State v. Carnes, supm. 

The defendant's other objections, not herein referred to, 
have been examined and have been found to be free from legal 
objection. Hence, in this trial, verdict, and judgment we find 

No error. 

Chief Justice BOBBITT dissenting. 

In my opinion, defendant is entitled to a new trial because 
of the court's refusal to submit assault with intent to commit 
rape as a permissible verdict. 

An indictment for rape includes an  assault with intent to 
commit rape. State v. Birckhead, 256 N.C. 494, 499, 124 S.E. 
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2d 838, 843 (1962). "The necessity for  instructing the jury as  
to an included crime of lesser degree than that  charged arises 
when and only when there is evidence from which the jury 
could find that  such included crime of lesser degree was com- 
mitted. The presence of szwh evidence is the determinative fac- 
tor." State v. Hicks, 241 N.C. 156, 159, 84 S.E. 2d 545, 547 
(1954) ; State v. Carnes, 279 N.C. 549, 554, 184 S.E. 2d 235, 
238 (1971), and cases cited. 

Where the State's evidence, if believed in its entirety, tends 
to establish all elements of the crime of rape, and the defend- 
ant, while admitting he had sexual intercourse with the prose- 
cutrix, testifies i t  was with her consent, is the court required 
to submit assault with intent to commit rape as a permissible 
verdict? This question was fully considered in State v. Williants, 
185 N.C. 685, 116 S.E. 736 (1923), and answered, "Yes." In  
Williams, i t  was held that  the defendant was entitled to a new 
trial on account of the court's failure to  so instruct the jury 
and that  the verdict of guilty of rape did not cure the error. 

In State v. Green, 246 N.C. 71.7, 100 S.E. 2d 52 (l957),  
the State's evidence tended to show the defendant, a married 
man, raped the prosecutrix, a sixteen-year-old girl. The defend- 
ant, while admitting he had sexual intercourse with the prose- 
cutrix, testified i t  was with her consent. The defendant was 
convicted of an  assault with intent to commit rape and this 
Court found "No error." Justice (later Chief Justice) Parker, 
speaking for the Court, said: "It would have been error for the 
court not to have charged the jury on the lesser offenses, as i t  
did. S. v. Williams, 185 N.C. 685, 116 S.E. 736." 

The consent of the prosecutrix when the act of sexual inter- 
course takes place is a defense to the charge of rape. However, 
this would not preclude a finding that, earlier in their relation- 
ship, the defendant had assaulted the prosecutrix with the intent 
to gratify his passion on her person notwithstanding any resist- 
ance she might make. The jurors are  the sole judges of the 
credibility of the witnesses; they may believe all, or a part, or  
none of what a witness has testified. When there is conflicting 
evidence as  to what occurred between the prosecutrix and the 
defendant, i t  is proper and customary for the trial judge to so 
instruct the jury;  and in such case i t  is required that  the lesser 
included offense of assault with intent to commit rape be sub- 
mitted. 
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Decisions in which the rule stated in the preceding para- 
graph has been applied include State v. Kixiah, 217 N.C. 399, 
8 S.E. 2d 474 (1940) ; State v. Shwll, 268 N.C. 209, 150 S.E. 
2d 212 (1966) ; State v. Miller, 268 N.C. 532, 151 S.E. 2d 47 
(1966). I n  each, the prosecutrix testified the  defendant had 
sexual intercourse with her by force and against her will; the 
defendant testified he had sexual intercourse with the prose- 
cutrix with her consent. 

I n  Kixiah, the defendant was indicted for rape. He was 
placed on trial for assault with intent to commit rape. The jury 
returned a verdict of guilty of assault on a female. 

In Shull, the defendant was indicted for rape. He was placed 
on trial for assault with intent to commit rape or assault on a 
female as the evidence might warrant. The defendant was 
convicted of an assault with intent to  commit rape. 

In  Miller, each of the five defendants was indicted for 
rape and placed on trial for  rape. Each was convicted of assault 
with intent to commit rape. On appeal, the defendants assigned 
as error, inter alia, "that the court instructed the jury on assault 
with intent to commit rape when there was no evidence of an  
assault to commit rape." The following are excerpts from the 
opinion of Justice Higgins : 

(A) "The critical issue in this case is whether the acts 
of intercourse (which the witness and all defendants admitted) 
were by force and against the will of Ribbie Parham as she 
testified, or with her consent as each of the defendants testi- 
fied. The jury heard the witnesses and observed their demeanor, 
and returned verdicts 'guilty of assault with intent to commit 
rape."' (B)  "The court instructed the jury to consider five 
possible verdicts: (1) rape; (2) rape with a recommendation 
that  punishment should be imprisonment for life; (3) assault 
with intent to commit rape; (4) assault on a female; (5) not 
guilty." (C)  "The court gave clear and explicit instructions as  
to the rules of law applicable to the facts as the jury might 
find them to be from the evidence. The charge was correct." 

The present case is distinguishable, as were Williams and 
Green, from cases in  which the uncontradicted evidence shows 
the crime of rape was committed, e.g., State v. Jackson, 199 
N.C. 321, 154 S.E. 402 (1930), where the defendant's evidence 
related solely to an  alibi; State v. B~own, 227 N.C. 383, 42 
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S.E. 2d 402 (1947), where the defendant's evidence related sole- 
ly to his plea of insanity; State v. Jones, 249 N.C. 134, 105 S.E. 
2d 513 (1958)' where the defendant offered no evidence. 

The majority opinion cites as authority for the court's re- 
fusal to submit assault with intent to commit rape our decisions 
in State v. Carter, 265 N.C. 626, 144 S.E. 2d 826 (1965) ; State 
v. Primes, 275 N.C. 61, 165 S.E. 2d 225 (1969) ; State v. McNeil, 
277 N.C. 162, 176 S.E. 2d 732 (1970) ; State v. Murry,  277 N.C. 
197, 176 S.E. 2d 738 (1970) ; State v. Smi th ,  201 N.C. 494, 160 
S.E. 577 (1931) ; and State v. Lance, 166 N.C. 411, 81 S.E. 
1092 (1914). In each, the defendant was convicted of rape; and 
in all except Primes and Lance the testimony of the prosecutrix 
as to what occurred was zmcmtradicted. 

In Carter, where the prosecutrix was a nine-year-old girl, 
the defendant testified he was in no way involved and offered 
alibi evidence. 

In Primes, the defendant took the stand and testified he 
had sexual intercourse with the prosecutrix with her consent. 
The jury was instructed to say by their verdict whether they 
found the defendant "guilty of rape as charged in the bill of 
indictment; guilty of rape, with recommendation that his pun- 
ishment be imprisonment for life in the State's prison; guilty 
of an assault with intent to commit rape; or guilty of an assault 
upon a female, he being a male person above the age of eighteen 
years ; or not guilty." 

In McNeil, the defendant did not testify or offer evidence. 

In Murry ,  where the prosecutrix was an eleven-year-old 
girl, the defendant testified he was in no way involved and of- 
fered alibi evidence. 

In Smi th ,  there was no evidence in contradiction of the 
prosecutrix's testimony except the defendant's alibi. 

In Lance, the defendant requested the court to charge that 
the jury might return any one of these verdicts: (1) guilty of 
rape; (2) guilty of assault with intent to commit rape; (3) 
guilty of assault with a deadly weapon; (4) guilty of simple 
assault; or (5) not guilty. The judge refused to submit whether 
the defendant was guilty of an assault with a deadly weapon or 
whether he was guilty of simple assault. He instructed the jury 
i t  might return any one of these verdicts: (1) guilty of rape; 



N.C.] SPRING TERM 1972 563 

Sta te  v. Jackson 

(2) guilty of assault with intent to commit rape; (3) guilty of 
an assault on a female by a male person above the age of eighteen 
years; or (4) not guilty. In a split decision (3  to 2 ) ,  this 
Court approved the instructions given by the trial judge. Speak- 
ing for the majority, Chief Justice Clark specifically approved 
the following instruction: " 'If the jury under the law and the 
evidence should find the prisoner guilty of rape, as charged, 
they will not consider or pass upon the question of his guilt 
of any lesser offense. But if they should not find him guilty 
of rape, then the jury will consider the question whether or 
not he be guilty of an assault with intent to commit rape,' etc." 
166 N.C. a t  414, 81 S.E. a t  1093. Speaking for the minority, 
Justice (later Chief Justice) Hoke dissented on the ground that  
under the evidence the defendant was entitled to have submit- 
ted whether he was guilty of an  assault with a deadly weapon 
or of a simple assault. 

In State v. Bentley, 223 N.C. 563, 27 S.E. 2d 738 (1943), 
the court did not submit whether the defendant was guilty of 
an  assault with a deadly weapon; the jury returned the verdict 
of guilty of an assault with a deadly weapon on its own initia- 
tive and in the absence of any instruction that  this was a 
permissible verdict. 

Justice SHARP joins in this dissenting opinion. 

STATE O F  NORTH CAROLINA v. HAROLD EDWARD JACKSON 

No. 55 

(Filed 15 March 1972) 

1. Indictment and Warrant  9 12; Narcotics 2- dispensing narcotics t o  
minor - amendment of indictment - allegation of defendant's age  

The t r ia l  court erred in  allowing the State  to amend a n  indict- 
ment fo r  dispensing narcotics to  a minor to  include therein a n  allega- 
tion tha t  defendant was "an adult person, age 25." 

2. Narcotics 9 2- dispensing drugs to  minor - indictment - age  of de- 
fendant 

An indictment fo r  dispensing drugs to  a minor need not allege 
the age of defendant or t h a t  defendant is an adult in  order to  charge 
a n  offense punishable under G.S. 90-111 (c) ,  since the age of defend- 
an t  is not a n  element of the crime but  is relevant only on the subject 
of punishment. 
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3. Narcotics 9 5- adult's dispensation of drugs to  minor - punishment - 
validity of s ta tute  

Statute  setting for th the  punishment fo r  dispensing narcotic drugs 
when the dispensation is  "to a minor by a n  adult," G.S. 9 0 - l l l ( c ) ,  is  
not unconstitutionally vague and indefinite i n  failing to  define the  
words "minor" and "adult" a s  used therein. 

4. Infants 9 1- "minor" defined 
Except when otherwise provided by statute, a person, male o r  

female, is a minor until he at ta ins  the age of twenty-one years. 

5. Criminal Law 9 75- in-custody statements volunteered by defendant - 
absence of waiver of counsel 

Statements made by defendant to  officers a t  his apartment a f te r  
his arrest  in  October 1970 were properly admitted in evidence, not- 
withstanding defendant had not waived his r ight  to  counsel either in  
writing a s  provided by [former] G.S. 78-457 o r  orally a s  provided by 
the Miranda decision, where the stateinents were not made in response 
to  interrogation by t h e  officers but  were volunteered by defendant. 

6. Criminal Law 8 75- in-custody statements-under influence of drugs 

Defendant was not under the influence of drugs so a s  to  render 
his in-custody statements incompetent if he knew what  was being said 
and done on the occasion the  statements were made. 

7. Criminal Law !j 75- in-custody statements - influence of drugs - 
sufficiency of court's findings 

The t r ia l  court's findings t h a t  defendant was aware of the  pres- 
ence of the officers and t h a t  he understood his constitutional rights 
when he made statements to  the officers a t  his apartment a f te r  his 
a r res t  were substantially equivalent to  a finding t h a t  defendant 
understood what was being said and what  was transpiring on t h a t  
occasion, and failure of the court to  make a n  explicit finding with 
reference to  whether defendant was under the influence of drugs a t  
t h a t  time did not render incompetent testimony a s  to  the statements 
made by defendant. 

APPEAL by defendant from Johnston,  J., December 4, 1970 
Session of GUILFORD Superior Court, transferred for initial ap- 
pellate review by the Supreme Court under general order of 
July 31, 1970, entered pursuant to G.S. 7A-31 (b) (4) ,  docketed 
and argued a t  Fall Term 1971 as  No. 15. 

The indictment on which defendant was tried contained 
two counts: The f i r s t  count  charged that  defendant "did unlaw- 
fully, wilfully, and feloniously have in his possession and under 
his control the narcotic drugs, Cannabis, commonly known as 
Marijuana, and D-Lysergic Acid Diethy!amide, commonly known 
as  LSD, in violation of Chapter 90, Section 88, of the General 
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Statutes of North Carolina." The second count charged that 
defendant "did unlawfully, wilfully and feloniously dipense to 
one Neil Cooper, age 15, the narcotic drugs, Cannabis, commonly 
known as Marijuana, and D-Lysergic Acid Diethylamide, com- 
monly known as LSD, in violation of Chapter 90, Section 88, 
of the General Statutes of North Carolina." Each count alleged 
that the criminal offense charged therein was committed on 
September 27, 1970. Defendant entered pleas of not guilty. 

On account of defendant's indigency, the court appointed 
the public defender to represent him. 

The only evidence was that offered by the State. Sum- 
marized, except when quoted, i t  tends to show the facts nar- 
rated below. 

Norman Neil Cooper (Neil) testified that on a Saturday, 
which he thought was September 27, 1970, but in fact mas 
September 26, 1970, defendant drove him to defendant's apart- 
ment and gave him "the drugs to sell for him." Specifically, 
defendant gave Neil "LSD and Marijuana." Neil had first 
met defendant near the University of North Carolina a t  Greens- 
boro campus in the early part of the summer, probably June. 
Neil had been going to this area for some months and had 
been buying drugs and using them. Drugs were "rampant." 
Neil saw defendant several times afterward, usually in the 
same vicinity. After arriving a t  defendant's apartment on the 
day in question, the two talked, and Neil voiced concern about 
getting caught. However, defendant "was always saying that 
if I did get caught, you know, that since I was a juvenile, I 
wouldn't get but eight years [months], and i t  wouldn't be that 
much of a sweat." Neil was not certain, but he believed the 
amount of marijuana defendant gave him was "a half pound or 
a pound." He and defendant "bagged" the marijuana a t  defend- 
ant's apartment in several cellophane bags. Defendant gave him 
in addition, thirty "tabs" of LSD. An arrangement was estab- 
lished by which Neil would receive a percentage of the take. Neil 
did not recall discussing his age with defendant, but he thought 
he had mentioned to defendant that he went to Page High School. 
Neil was born on November 23, 1954, and in September, 1970, 
he was 15 years old. 

On the morning of Tuesday, September 29, 1970, Neil was 
arrested at  Page High School by Officer G. A. Cox of the Vice 
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Division of the Greensboro Police Department. On Officer 
Cox's request, the assistant principal called Neil out of his 
biology class, and Cox arrested Neil in the hallway. Neil had 
called him fifteen minutes before. Nevertheless, Neil seemed 
surprised and reached in his pocket. Cox searched Neil's pocket 
and found four small pills. Neil confessed that, in addition, he 
had some marijuana in his boot. On the way to the police de- 
partment Neil stated that he had more drugs a t  home. They 
went to Neil's home and found LSD, hashish, and marijuana. 
Altogether twelve "packs" of marijuana were found, ten a t  
Neil's home, two in his boots. Cox found "nine small yellowish 
pills" in a paper in a pipe bowl in Neil's closet. The four pills 
found in Neil's pocket were sent to the S.B.I. Crime Laboratory 
in Raleigh to be analyzed. Cox testified that the four pills sent 
away and the other nine "looked exactly alike." One bag of mari- 
juana was also sent. Cox compared this bag with the others 
not sent to Raleigh; he observed that they were wrapped alike 
and that they smelled "just alike." Neil was afraid to tell from 
whom he got the narcotics, but two days after his arrest he 
sent word that he wanted to talk. He stated that he had gotten 
the drugs from a person named Eddie, whom he described. He 
also described where this person lived, 

Officer J. D. Heffinger of the Vice Division of the Greens- 
boro Police Department, accompanied by Officer Cox, went to 
defendant's apartment about noon on Monday, October 12, 1970. 
He advised defendant of each of his Miranda rights. No ques- 
tions were asked defendant "at that time." However, defendant 
made several statements. He said "he knew we were coming 
down there . . . ever since he found out that a kid had been 
arrested for some stuff that he had gave him." Defendant stated 
to Heffinger that he had known "this boy by the name of Neil" 
for several months, that Neil "looked to be about twenty years 
old instead of fifteen" (this before any mention to defendant 
of Neil's age), and that "he knew nothing of Neil selling drugs 
for him." Defendant stated to Heffinger that "he started fooling 
with Marijuana while he was overseas serving in Vietnam" 
and that "after he was fired from his job here in Greensboro 
he had to make a living some way." Cox overheard defendant 
make these remarks to Heffinger, as he was investigating de- 
fendant's refrigerator, and he corroborated Heffinger's testi- 
mony. 
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Officer Robert D. Brewer, also of the Vice Division of 
the Greensboro Police Department, delivered the aforementioned 
bag of marijuana and four tablets of LSD to J. M. Dismukes, a 
chemist for the S.B.I. Crime Laboratory in Raleigh. Dismukes 
was found to be an expert in the analysis of marijuana and 
LSD. He testified that the sealed plastic bag contained "green 
vegetable material" which was, in his opinion, "high quality 
Marijuana," according to microscopic and chemical examina- 
tions. The four yellow tablets in the sealed yellow envelope, un- 
der chemical, ultraviolet, and chromatographic testing, were 
found to contain lysergic acid diethylamide. On the stand Dis- 
mukes asserted that the cellophane packages that had not been 
sent to Raleigh appeared "identical" with the one that had been 
sent, "being high quality manicured Marijuana." 

Officer Cox was recalled to the stand to explain that his 
notation, "7-29-70," on Exhibit 5 (LSD from Neil's pocket) and 
the same notation on Exhibit 2 (LSD found a t  Neil's home) 
were erroneous and should have been "9-29-70." 

The State was permitted to reopen its case to recall Officer 
Heffinger. He testified that on October 12, 1970, defendant 
stated that he was twenty-five years old and that his birthday 
was February 13,1945. 

Evidence offered a t  the voir dire hearing conducted to de- 
termine the admissibility of testimony as to statements made by 
defendant on October 12, 1970, in defendant's apartment, will 
be set forth in the opinion. 

The jury returned a verdict of guilty as charged on each 
count. The court pronounced judgments of imprisonment on the 
verdicts as follows : On the first count, two years ; on the second 
count, ten years. It was provided that the sentences run con- 
currently. Defendant excepted and appealed. 

Attorney General Morgan and Assistant Attorney General 
Harris for the State. 

Wallace C. Hawelson, Pwblic Defender, for defendant ap- 
pellant. 

BOBBITT, Chief Justice. 

Each count charged a violation of G.S. 90-88, which pro- 
vided: "It shall be unlawful for any person to manufacture, 
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possess, have under his control, sell, prescribe, administer, dis- 
pense, or compound any narcotic drug, except as authorized in 
this article [Chapter 90, Article 51." The first count charged 
that  defendant had possession and control of the described nar- 
cotic drugs;  the second count charged that  defendant dispensed 
them to one Neil Cooper, age 15. The State offered no evidence 
that  defendant had possession and control of any narcotic drugs 
except those he dispensed to Neil. 

Punishment for violation of G.S. 90-88 is set forth in G.S. 
90-111. Section (a)  of the latter statute provides a penalty for 
f irst  violation by "any person" of not more than five years in 
prison. Section (c) increases the penalty to a minimum of ten 
years if the offense of dispensation is "to a minor by an  adult." 

Defendant's brief does not bring forward and discuss the 
assignments of error based on defendant's exceptions to the 
overruling of his motions for judgments as in case of nonsuit. 

The record shows that  "[p]rior to  the introduction of evi- 
dence by the State, the defendant, through counsel, moved to 
quash the bill of indictment." Assignment of Error No. 1 is  
based on defendant's exception to the denial of this motion. 

The record does not disclose the grounds, if any, advanced 
in the court below in support of the motion to quash. On 
appeal, defendant asserts (1) that  the second count does not 
charge a criminal offense punishable under G.S. 9 0 - l l l ( c )  in 
that  i t  does not allege that  defendant is an adult; and (2) that  
G.S. 9 0 - l l l ( c )  is unconstitutionally vague and indefinite in 
that  i t  does not define the words "minor" and "adult" as used 
therein. 

[I] While the jury deliberated, the court, allowing the solici- 
tor's motion therefor, entered an  order purporting to  amend 
the second count by including therein an  allegation that  defend- 
an t  was "an adult person, age 25." Defendant's Assignment of 
Error  No. 28, based on his exception to  the purported amend- 
ment, has merit. "In the absence of statute, an  indictment can- 
not be amended by the court or prosecuting officer in any mat- 
ter  of substance without the consent of the grand jury which 
presented it." 42 C.J.S. Indictments and Information 5 230 ( a ) .  
Accord: State v. Corpening, 191 N.C. 751, 133 S.E. 14 (1926) ; 
State v. Dowd, 201 N.C. 714, 161 S.E. 205 (1931) ; State v. Cole, 
202 N.C. 592, 163 S.E. 594 (1932). See Comment Note, Power 
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of court to make or permit amendment of indictment, 17 A.L.R. 
3d 1181 e t  seq. We do not consider to what extent, if any, a bill 
of indictment may be amended with the consent of a defendant 
and his counsel. Suffice to say, this defendant did not consent 
to the amendment. 

[2] We hold the second count, without amendment, sufficiently 
charged a criminal offense in violation of G.S. 90-88 which, if 
committed by a n  adult person, is punishable under G.S. 90- 
Ill (c).  G.S. 90-111 (c) does not define or create a criminal of- 
fense. The age of defendant is not an  element of the crime; i t  
is relevant only on the subject of punishment. By analogy, un- 
der former G.S. 14-33 (Volume l B ,  Recompiled 1953) simple 
assault was punishable as a general misdemeanor when com- 
mitted by a male person over 18 years of age on a female person, 
but punishable only by thirty days imprisonment if committed 
by a male person 18 years of age or less. Since i t  was not an 
essential element of the criminal offense, i t  was not required 
that  the indictment allege that  the defendant was a male person 
over 18 years of age a t  the time of the alleged assault. State v. 
Courtney, 248 N.C. 447, 103 S.E. 2d 861 (1958), and cases 
cited; State v. Beam, 255 N.C. 347, 121 S.E. 2d 558 (1961). 
Here, although the indictment did not allege the age of defend- 
an t  or that  he was an  adult, the State offered evidence that  
defendant was 25 years of age and the jury so found. With 
reference to  the second count, the trial judge instructed the 
jury as follows : "[I] f the State has satisfied you beyond a rea- 
sonable doubt, the burden being on the State to so satisfy you, 
that  on the 27th day of September, 1970, this defendant was 
twenty-five years of age, or more than twenty-one years of age, 
and that  Neil Cooper was fifteen years of age, having been 
born on November 23, 1954, and that  the defendant dispensed 
to  him any quantity of Marijuana or LSD, and if the State has 
so satisfied you beyond a reasonable doubt, i t  will be your duty 
to  convict him as charged in the second count of the bill of in- 
dictment. If the State has failed to so satisfy you, i t  will be 
your duty to acquit him of that  second count." 

Defendant contends he was prejudiced because he was not 
advised by the indictment tha t  he was to be tried for an  offense 
punishable under G.S. 90-111 (c) . This contention is without 
substance. The second count alleges explicitly the age of Neil 
Cooper. No allegation was required to notify defendant of his 
own age. 
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Defendant seems to rely largely on State v. Miller, 237 
N.C. 427, 75 S.E. 2d 242 (1953), which holds: "Where a statute 
prescribes a higher penalty in case of repeated convictions for 
similar offenses, an indictment for a subsequent offense must 
allege facts showing that the offense charged is a second or 
subsequent wime within the contemplation of the statute in 
order to subject the accused to the higher penalty." (Our ital- 
ics.) Although the decision in Miller was based primarily on 
G.S. 15-147, due process would seem to require that the State 
identify by allegation any previous conviction of defendant on 
which i t  intended to rely as a basis for the imposition of greater 
punishment. In such case, the identity and relevance of prior 
court proceedings are involved. Absent such allegations, the 
defendant would be brought to trial without notice of matters 
necessary to enable him to prepare his defense. Neither a stat- 
ute nor an infringement of due process supports defendant in 
the present case. 

[3, 41 There is no merit in defendant's contention that G.S. 
90-111 ( c )  -the punishment statute-is unconstitutional because 
i t  fails to define "minor" and "adult" as used therein. Under 
the common law, persons, whether male or female, are classified 
and referred to as infa7~ts until they reach the age of twenty- 
one years. Personnel COT. v. Rogers, 276 N.C. 279, 281, 172 
S.E. 2d 19, 20 (1970). "In the law the word 'infant' refers to a 
person who has not arrived a t  his majority as fixed by law, 
and the word 'infancy' as used in law means minority or non- 
age." 42 Am. Jur. 2d Infants § 1. Except when otherwise pro- 
vided by statute, a person, male or female, is a minor until he 
attains the age of twenty-one years. Upon attaining the age of 
twenty-one years a person reaches his or her majority and is 
an adult. These common-law definitions apply to the words 
"minor" and "adult" as used in G.S. 90-111 (c) as of September, 
1970. 

We take notice of the fact that the General Assembly of 
1971 enacted Chapter 585 of the Session Laws of 1971, which 
provides: "$ 48A-1. Common law definition of 'minor' abro- 
gated.-The common law definition of minor insofar as i t  per- 
tains to the age of the minor is hereby repealed and abrogated." 
"$ 488-2. Age of minors.-A minor is any person who has not 
reached the age of 18 years." We need not consider in what 
respects, if any, the words "minor" and "adult" as used in G.S. 
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90-111(c) have been modified by the 1971 Act. Under any per- 
missible definition, a 15-year-old boy is a minor and a 25-year- 
old man is an adult. 

Defendant assigns as error the admission of testimony of 
Officers Heffinger and Cox as to statements by defendant on 
October 12, 1970, in defendant's apartment, which testimony is 
summarized in our statement of facts. 

After Heffinger was put on the stand and gave testimony 
leading up to the statements that defendant was alleged to have 
made on the occasion of his arrest, defendant's counsel "moved 
for a voir dire examination concerning the voluntariness of any 
statement made to the investigating officer." The jury was 
excused and a v o i ~  d h e  hearing was conducted. The State offered 
the testimony of Heffinger. Defendant's counsel "put the de- 
fendant on for the limited purpose of this voir dire examina- 
tion." The testimony, except when quoted, is summarized below. 

On voir dire, Heffinger testified that he advised defendant 
with particularity of each of his constitutional rights as stated 
in Miranda; that defendant said he understood his rights; that 
defendant appeared to be normal and to understand what Hef- 
finger said to him; that he made no threats against defendant 
to get him to make a statement; that he did not offer defendant 
any inducement or hope of reward; and that, after having been 
so advised by Heffinger, "certain conversation did follow." 
Thereupon, Heffinger was cross-examined by defendant's coun- 
sel. On cross-examination, he testified that defendant made no 
specific statement or comment "as to his right to have a lawyer" 
and that defendant did not tell him "that he had been taking 
LSD on that particular day." 

On voir dire, defendant testified that three officers, Hef- 
finger, Cox and a third officer (later identified as Gibson in 
Cox's testimony before the jury), came to his apartment on 
West Fisher Avenue around twelve o'clock noon on October 12, 
1970; that when Heffinger knocked on the door, he stated he 
was a police officer and defendant "let him in"; that defendant 
let "them" in after "they" told him they had a search warrant; 
that, upon entering the apartment, one of the officers hand- 
cuffed defendant while the search warrant was being read to 
him; that there was "mass confusion"; that Heffinger was 
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talking "about one thing" and the others were searching the 
apartment. 

Defendant testified further that although he could not deny 
that he was advised of his rights, including the right to have 
a lawyer present when the officers talked to him, he "didn't 
fully understand it"; that he (defendant) "didn't make any 
comment at  all about [his] rights"; that, after they had searched 
the apartment, the officers told defendant that he was under 
arrest and took him into custody; that he was not advised "spe- 
cifically" a t  that time what he was "under arrest for"; that 
no warrant of arrest was served on defendant until " [alpproxi- 
mately nine o'clock that night"; and that he first realized that 
he was "charged with dispensing drugs to a juvenile" when they 
served the warrant on him. 

Defendant testified further that, when the officers arrived 
a t  his apartment, defendant was "still feeling the effects" of 
"more than the usual dosage" of LSD; that lie had taken four 
tablets the night before and was "still to some extent under the 
influence" of i t ;  and that he "was in a confused state of mind," 
being partly under the influence of LSD "[alnd marijuana." 

On cross-examination, defendant testified that he was 
twenty-five years of age; that he had a high school education; 
and that he had spent seven years in the army where he had 
approximately five years of training in electronics. Referring to 
what occurred in defendant's apartment about twelve o'clock 
noon on October 12, 1970, the solicitor's question and defend- 
ant's answer are as follows: "Q. And you don't know whether 
you told them anything or not about Neil Cooper on that day? 
A. I did not specify any name, but I made a comment or some- 
thing about Neil-something or other-I can't recall the exact 
conversation because, like I said, you know the whole situation 
was-I wasn't aware of what was really going on." When asked 
if he did not tell the officers "that [he] gave Neil about ten 
bags of Marijuana and some LSD," defendant answered, "No," 
-"I think I made remarks later on that night when I was 
being interrogated." Asked if he did not tell the officers that 
he had seen Neil and had a transaction with him about two 
weeks prior to the time that they were there in his apartment, 
defendant answered: "I recall a conversation more or less in 
that direction, yes." Upon further redirect examination with 
reference to an interrogation subsequent to the occasion of his 
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arrest, defendant answered: "I think it was two days later in 
the evening." 

At the conclusion of the voir dire hearing, the court made 
the following findings of fact: 

"THE COURT: Let the record show that on the occasion that 
Mr. Heffinger and the other two police officers went to the 
apartment of the defendant with a search warrant; that the 
defendant was warned of his constitutional rights under the 
Miranda decision; and that thereafter that any statements that 
were made were voluntary to the police officers, and made with- 
out any offer of reward or hope of reward or without any 
threats being made upon him. 

"The Court is of the opinion and further finds as a fact 
that the defendant on the occasion was aware of the presence 
of the officers; that they were there with a search warrant; 
and that they were naming to him his rights under the rules 
of the Miranda decision; that he knew and understood from 
what the officers told him what his constitutional rights were." 

We note here that no questions were raised concerning the 
validity of the search warrant and no evidence was offered as 
to the results of the search. 

Defendant excepted "to the failure of the court to make 
adequate and appropriate findings of fact and conclusions of 
law consistent with the evidence produced on the voir dire ex- 
amination." Assignment of Error No. 6 is based on this excep- 
tion. Assignments of Error Nos. 7 and 8 are based on defend- 
ant's exceptions to the admission of the testimony of Heffinger 
and Cox as to statements made by defendant. 

The main thrust of defendant's argument in support of 
Assignment of Error No. 6 is that the findings were insufficient 
to show that defendant had waived his right to counsel either 
orally or in writing. Defendant also argues that the findings are 
deficient in that there is no specific finding that defendant was 
not under the influence of narcotics on October 12, 1970, when 
he and the officers were in his apartment. 

[5] There was no evidence or findings to show that defend- 
ant, when talking with the officers a t  his apartment on October 
12, 1970, had waived his right to counsel, either in writing as 
provided by G.S. 78-457 (1969 Replacement Volume), the stat- 
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ute on which State v. Lynch, 279 N.C. 1, 181 S.E. 2d 561 (1971), 
is based, or orally as provided by Miranda, the decision on which 
State v. Blackmon, 280 N.C. 42,185 S.E. 2d 123 (1971), is based. 
Since defendant was then arrested and in custody, the testi- 
mony as to what defendant said on that occasion would be in- 
competent if defendant's statements were made in yesponse to 
interrogation by officers. But there was no evidence that defend- 
ant was interrogated by any officer on that occasion. (Note: 
Defendant testified on voir dire to an incriminating statement 
made by him when interrogated on a subsequent occasion. The 
State offered no evidence as to comments or statements by de- 
fendant except those made by him to the officers at  his apart- 
ment around the noon hour on October 12, 1970.) Under the 
circumstances disclosed by the evidence, the volunteered state- 
ments then made by defendant were admissible under Miranda 
as fully stated in our prior decisions. State v. Gladden, 279 N.C. 
566, 570, 184 S.E. 2d 249, 252 (1971), and cases cited; State v. 
Chance, 279 N.C. 643, 661-62, 185 S.E. 2d 227, 238-39 (1971), 
and cases cited. The inherent nature of the comments or state- 
ments made by defendant on the occasion of his arrest supports 
the evidence that they were made spontaneously rather than in 
response to interrogation. 

We consider next whether the testimony as to what was 
said by defendant when talking with the officers a t  his apart- 
ment on October 12, 1970, was incompetent because the trial 
judge failed to make an explicit finding with reference to 
whether defendant was under the influence of drugs when the 
comments or statements were made. Defendant also contends 
that Judge Johnston's findings are insufficient because they 
were essentially conclusions of law rather than findings of fact, 
citing State v. Conyers, 267 N.C. 618, 148 S.E. 2d 569 (1966), 
and State v. Moore, 275 N.C. 141, 153-54, 166 S.E. 2d 53, 62 
(1969). 

Judge Johnston found as a fact that the police officers went 
to the apartment of defendant with a search warrant. Both 
Heffinger and defendant testified to that effect. Judge Johns- 
ton found that defendant was warned of his constitutional 
rights. Heffinger testified that defendant was advised specifi- 
cally as to each of his constitutional rights as listed in Miranda. 
Defendant testified that he remembered something about his 
rights; and that, although he could not deny having been ad- 
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vised of his rights, he "didn't fully understand it, no." Judge 
Johnston found that  any statements made by defendant to  the 
police officers were made voluntarily in that  they were "made 
without any offer of reward or hope of reward or without any 
threats being made upon him." Heffinger so testified. Defendant 
did not contradict this testimony. 

[6] With reference to whether defendant was under the in- 
fluence of drugs on October 12, 1970, when the officers were 
with him in the apartment, the crucial fact i s  whether defend- 
ant  knew what was being said and done on that  occasion. Only 
defendant could have known when and to what extent he had 
taken drugs. The officers couId testify only to what defend- 
an t  said and did on that  occasion. While there is no explicit 
finding with reference to drugs, Judge Johnston did find as a 
fact "that the defendant on the occasion was aware of the 
presence of the officers; . . . [and] that  he knew and under- 
stood from what the officers told him what his constitutional 
rights were." There was ample evidence to support these find- 
ings of fact. 

[7] While more explicit phraseology might have been used, 
we consider the findings that  defendant was aware of the pres- 
ence of the officers and that  he understood his constitutional 
rights as substantially equivalent to a finding that  defendant 
understood what was being said and what was transpiring on 
that  occasion. Moreover, counsel for  defendant did not request 
a specific finding about whether defendant was under the in- 
fluence of drugs or  whether his statements were understand- 
ingly made, nor did he except on the ground that  the court had 
failed to make such a finding. Doubtless Judge Johnston would 
have made a more explicit finding if he had been requested to 
do so by defendant. Under the circumstances here considered, 
we hold that  Judge Johnston's findings of fact constituted a 
sufficient basis for  the admission of the evidence of volunteered 
statements attributed to  defendant on the occasion of his arrest. 

Defendant lists thirty-one assignments of error. All have 
been considered. Assignments not discussed specifically herein 
do not disclose prejudicial error or require discussion. 

We note that  ten years imprisonment was the minimum 
punishment for the criminal offense charged in the second 
count of the bill of indictment. G.S. 90-111 (c) ,  G.S. Vol. 2C, 
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Replacement 1965. Moreover, ten years is the minimum pun- 
ishment under G.S. 90-95 ( i ) ,  G.S. Vol. 2C, 1971 Cumulative 
Supplement. Error,  if any, relating solely to the f irst  count is 
of no avail to defendant since the sentences pronounced by 
Judge Johnston run concurrently. 

Defendant having failed to show prejudicial error, the ver- 
dicts and judgments will not be disturbed. 

No error. 

STATE OF NORTH CAROLINA v. ALBERT BOBBY CHILDS 

No. 6 

(Filed 15 March 1972) 

Burglary and Unlawful Breakings § 8; Criminal Law § 135; Rape § 7- 
death sentence set  aside by U. S. Supreme Court -sentencing to life 
imprisonment 

The Superior Court of Buncombe County properly sentenced de- 
fendant to life imprisonment for each of the crimes of rape and f irst  
degree burglary pursuant to a mandate and order of the United 
States Supreme Court setting aside sentences of death which had 
been imposed for  those crimes. 

Chief Justice BOBBITT concurring. 

Justice HIGGINS votes to dismiss appeal. 

Justice LAKE dissenting. 

APPEAL by defendant from Martin, J., a t  the 9 August 1971 
Session of BUNCOMBE Superior Court. 

A t  the November 1965 Criminal Session of Buncombe Su- 
perior Court, defendant was tried and convicted for the capi- 
tal crimes of rape and first  degree burglary and was sentenced 
to  death by asphyxiation in each case. Defendant appealed to 
the Supreme Court of North Carolina, and this Court on 3 Feb- 
ruary 1967 found no error in the verdicts and judgments of 
the  Superior Court. Sta te  v. Chililds, 269 N.C. 307, 152 S.E. 2d 
453 (1967). Defendant then filed a petition for a writ  of habeas 
corpus in the  United States District Court for the Western 
District of North Carolina. That court stayed proceedings 
pending the filing of a petition by defendant in the State courts 
for a post-conviction hearing. 
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On 14 June 1967 defendant filed a petition in the Superior 
Court of Buncombe County for a post-conviction hearing seek- 
ing a review of the constitutionality of his convictions and sen- 
tences. This petition was heard before James H. Pou Bailey, 
Judge Presiding a t  the 8 July 1968 Special Session of Bun- 
combe Superior Court, and on 10 July 1968 Judge Bailey en- 
tered an  order denying the relief sought by defendant. 

Pursuant to G.S. 15-222, defendant then filed a petition 
for a writ of certiorari in the North Carolina Court of Appeals. 
This petition was denied by the Court of Appeals on 1 October 
1968. 

On 27 December 1968 a petition for writ of ce~tiorari  to 
the Superior Court of Buncombe County, North Carolina, was 
filed in the United States Supreme Court. On 28 June 1971 
certiorari was granted. Childs v. North Carolina, 403 U.S. 948, 
29 L.Ed. 2d 859, 91 S.Ct. 2278 (1971). On 28 June 1971 the 
United States Supreme Court entered the following mandate: 

THE PRESIDENT O F  THE U N ~ E D  STATES O F  AMERICA 

"To the Honorable the Judges of the Superior Court of the 
State of North Carolina, Buncombe County, 

"WHEREAS, lately in the Superior Court of the State 
of North Carolina, Buncombe County, there came before 
you a cause between Albert Bobby Childs, petitioner, and 
The State of North Carolina, respondent, No. 67-791 WC, 
wherein the judgment of the said Superior Court was duly 
entered on the tenth day of July A.D. 1968, as appears 
by an  inspection of the petition for writ of certiorari and 
response thereto. 

"AND WHEREAS, in the October Term, 1970, the said 
cause having been submitted to the SUPREME COURT OF THE 
UNITED STATES on the  said petition for writ  of certiorari 
and response thereto, and the court having granted the 
said petition : 

"ON CONSIDERATION WHEREOF, i t  was ordered and ad- 
judged on June 28, 1971, by this Court that  the judgment 
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of the said Superior Court, insofar as i t  imposes the death 
sentence, be reversed, and that  this cause be remanded to 
the Superior Court of the State of North Carolina, Bun- 
combe County, for further proceedings. Witherspoon v. IIli- 
nois, 391 U.S. 510 (1968) ; Boulden v. Holman, 394 U.S. 
478 (1969) ; Maxwell v. Bishop, 398 U.S. 262 (1970) and 
United States v. Jackson, 390 U.S. 570 (1968). 

"NOW, THEREFORE, THE CAUSE IS REMANDED to YOU in 
order that  such proceedings may be had in the said cause, 
in conformity with the judgment of this Court above stated, 
a s  accord with right and justice, and the Constitution and 
laws of the United States, the said writ notwithstanding. 

"Witness the Honorable WARREN E. BURGER, Chief 
Justice of the United States, the twenty-third - - - day 
of July - - - in the  year of our Lord one thousand nine 
hundred and seventy-one. 

E. ROBERT SEAVER 
Clerk of the Supreme Court of 

United States. 

"No. 5014, October Term, 1970 
Albert Bobby Childs, 
v 
North Carolina" 

the 

Pursuant to this order and mandate of the United States 
Supreme Court, Harry  C. Martin, Judge Presiding, Superior 
Court of Buncombe County, issued notice on 30 July 1971 to 
counsel of record that  further proceedings in accordance with 
the mandate of the United States Supreme Court would be 
conducted on 9 August 1971. On 9 August 1971 defendant was 
present in the Buncombe County Superior Court, together with 
his counsel, James E. Ferguson, 11, who filed a written motion 
for a new trial. After hearing arguments of counsel on the 
motion, Judge Martin found certain facts from the record and 
affidavit filed in the case and entered conclusions of law and 
judgments as follows : 

"1. That the guilt of the defendant and his convic- 
tion of the crimes of rape and first  degree burglary have 
not been reversed or modified by any appellate court and 
have been affirmed by the Supreme Court of North Caro- 
lina. 
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"2. That in the event the State sought to retry the 
defendant as to his guilt or innocence of said charges, a 
plea by the defendant of former jeopardy under the Fifth 
Amendment of the United States Constitution would prob- 
ably be sustained. 

"3. That i t  is very improbable that  the State could 
secure the attendance of the prosecuting witness Mrs. 
Waller a t  any further proceedings in this cause, and with- 
out her presence the State could not be accorded right and 
justice in any retrial of the cases. 

"4. That the Supreme Court of the United States has 
reversed the imposition of the death sentence (and this 
court has construed i t  to apply to both death sentences) 
and in the opinion of this court there is no sentence for 
possible commutation by the Chief Executive of North 
Carolina. 

"5. Upon invalidation of the death sentences in this 
cause by the Supreme Court of the United States, the only 
permissible punishment in accord with right and justice is 
life imprisonment. 

"6. This court has the authority, both inherent and 
under the laws, common and statutory, and Constitution 
of North Carolina, to pronounce judgments of life impris- 
onment against the defendant in each of the charges, rape 
and burglary, of which the defendant has been found guilty 
by the jury. 

"Upon the foregoing findings of fact and conclusions 
of law, IT IS, THEREFORE, HEREBY ORDERED, in conformity 
with the judgment of the Supreme Court of the United 
States in this cause, and as accord with right and justice 
and the Constitution and laws of the United States and 
the Constitution and laws of North Carolina, that  the de- 
fendant, Albert Bobby Childs, be sentenced to life imprison- 
ment in Docket 65-424-Rape and Docket 65-425-first de- 
gree burglary; that  following the imposition of said sen- 
tences, the  clerk of this court shall issue commitments 
thereupon and the sheriff of Buncombe County shall forth- 
with transport the defendant to  Raleigh, North Carolina, 
and place him in the custody of the North Carolina De- 
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partment of Corrections a t  Central Prison pursuant to 
said commitments." 

Judgments of life imprisonment were thereupon entered 
in accordance with these conclusions. Defendant objected to  the 
signing and entry of the judgments, gave notice of appeal, and 
James E. Ferguson, 11, was appointed to represent defendant 
on appeal to the Supreme Court of North Carolina. 

Attoy-ney General R o b e ~ t  M o ~ g a n  and Assistant At torney 
General Jacob L. S a f r o n  for the  State. 

James E. Ferguson, 11, fo r  defendant appellant. 

MOORE, Justice. 

I n  State v. Atkinson,  275 N.C. 288, 167 S.E. 2d 241 (1969) ; 
Sta te  v. Hill, 276 N.C. 1, 170 S.E. 2d 885 (1969) ; Sta te  v. Rose- 
b w o ,  276 N.C. 185, 171 S.E. 2d 886 (1970) ; State v. Sanders, 
276 N.C. 598, 174 S.E. 2d 487 (1970) ; Sta te  v. Williams, 276 
N.C. 703, 174 S.E. 2d 503 (1970) ; and State v. Atkinson,  278 
N.C. 168, 179 S.E. 2d 410 (1971), this Court found no error 
of law which would justify granting the defendants new trials 
or  in vacating or modifying the judgments imposing the death 
sentence. 

In  each of these cases petition for writ  of cert iwari  to the 
Supreme Court of North Carolina was filed in the United States 
Supreme Court. That Court on 28 June 1971 entered the follow- 
ing order in each case : 

"June 28, 1971. On petition for  writ  of certiorari to 
the Supreme Court of North Carolina. Motion for leave 
to proceed in forma pauperis granted. Petition for writ  of 
certiorari granted. Judgment, insofar as  i t  imposes the 
death sentence, reversed. Uwited States  v. Jackson, 390 
U.S. 570, 20 L.Ed. 2d 138, 88 S.Ct. 1209 (1968) ; Pope v. 
United States, 392 U.S. 651, 20 L.Ed. 2d 1317, 88 S.Ct. 
2145 (1968), and case remanded to the Supreme Court of 
North Carolina for further proceedings. Mr. Justice Black 
dissents." 

On 23 July 1971 the order and mandate of the United 
States Supreme Court was issued to the Supreme Court of 
North Carolina, and this Court upon remand filed opinions on 
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7 September 1971 in each of those cases. The opinion in State 
v. Hill, 279 N.C. 371, 183 S.E. 2d 97 (1971), is typical: 

"Pursuant to  the mandate of the Supreme Court of the 
United States, this cause is remanded to the Superior Court 
of Edgecornbe County with directions to proceed as fol- 
lows : 

"1. The presiding judge of the Superior Court of Edge- 
combe County will cause to be served on the defendant, 
Marie Hill, and on her attorneys of record, notice to appear 
during a session of said superior court a t  a designated 
time, not iess than ten days from the date of the order, 
a t  which time, in open court, the defendant, Marie Hill, 
being present in person and being represented by her attor- 
neys, the presiding judge, based on the verdict of guilty 
of murder in the f irst  degree returned by the jury a t  the 
trial a t  the December 16, 1968 Criminal Session, will pro- 
nounce judgment that  the defendant, Marie Hill, be im- 
prisoned for  life in the State's prison. 

"2. The presiding judge of the Superior Court of Edge- 
combe County will issue a writ  of habeas corpus to the 
official having custody of the defendant, Marie Hill, to  
produce her in open court a t  the time and for the purpose 
of being present when the judgment imposing life imprison- 
ment is pronounced. 

"Remanded for judgment." 

See also State v. Atkinsofi, 279 N.C. 386, 183 S.E. 2d 106 
(1971) ; State v. Roseboro, 279 N.C. 391, 183 S.E. 2d 108 
(1971) ; State v. Sanders, 279 N.C. 389, 183 S.E. 2d 107 (1971) ; 
State v. Williams, 279 N.C. 388, 183 S.E. 2d 106 (1971) ; State 
v. Atkinson, 279 N.C. 385, 183 S.E. 2d 105 (1971). 

The record in the present case discloses that  Judge Martin 
on 9 August 1971 proceeded exactly as this Court subsequently 
directed the Superior Court to  do in Atkinson, Hill, Roseboro, 
Sanders, Williams, and Atkinson. Notice was issued by Judge 
Martin on 30 July 1971 to counsel of record for  defendant 
Childs that  on 9 August 1971, ten days from the date of the 
notice, further proceedings would be conducted in accordance 
with the mandate of the Supreme Court of the United States. 
On 9 August 1971 defendant, represented by counsel James E. 
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Ferguson, 11, was present in Buncombe Superior Court. While 
present in open court and represented by counsel, Judge Mar- 
tin sentenced defendant to life imprisonment in each case pur- 
suant to the mandate of the Supreme Court of the United States, 
based upon the verdicts of guilty of rape and first degree 
burglary returned by the jury a t  defendant's trial at  the No- 
vember 1965 Criminal Session of Buncombe Superior Court. 

In the imposition of these judgments, after notice and 
hearing, and in accordance with the mandate of the Supreme 
Court of the United States, we find no error. 

No error. 

CHIEF JUSTICE BOBBITT concurring. 

The dissenting opinion in the present case, and the dis- 
senting opinions of Justice Lake in State v. Hill, 279 N.C. 371, 
183 S.E. 2d 97; State v. Atkinson (rape), 279 N.C. 385, 183 
S.E. 2d 105; State v. Atkinson (murder in the first degree), 
279 N.C. 386, 183 S.E. 2d 106; State v. Williams, 279 N.C. 388, 
183 S.E. 2d 106; State v. Sanders, 279 N.C. 389, 183 S.E. 2d 107; 
State v. Roseboro, 279 N.C. 391, 183 S.E. 2d 108, to the effect 
that a new trial should be awarded in each of these cases, are 
based on grounds set forth a t  greater length in his dissenting 
opinion in State v. Hill, supra. In each of these cases, the jury re- 
turned a verdict of guilty of murder in the first degree or a ver- 
dict of guilty of rape and did not recommend that the punishment 
be imprisonment for life. These dissenting opinions take the 
position that a judgment of imprisonment for life is permissible 
only if the jury so recommends and that, in the absence of this 
recommendation, a new trial must be awarded in respect of both 
guilt and punishment. As support for this position, State v. 
Ruth, 276 N.C. 36, 170 S.E. 2d 897 (1969)) is cited. In respect 
of the point under consideration, State v. Ruth, supra, is based 
on State v. Spence a r ~ d  Williccms, 274 N.C. 536, 164 S.E. 2d 593 
(1968). 

When State v. Spence and Williams, supra, and State v. 
Ruth, supra, were decided, the Supreme Court of the United 
States had not decided whether its decisions in United States v. 
Jackson, 390 US.  570, 20 L.Ed. 2d 138, 88 S.Ct. 1209 (1968)) 
and in Pope v. United States, 392 U S .  651, 20 L.Ed. 2d 1317, 
88 S,Ct. 2145 (1968), invalidated the death penalty provisions 
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of our North Carolina statutes with refeyenee to capital offenses 
committed prior to the repeal of G.S. 15-1 62.1. This statute per- 
mitted a defendant to avoid the risk of a death sentence by 
pleading guilty to  the capital crime, thereby receiving a sen- 
tence of imprisonment for life. 

I n  State v. Spence and Williams, 271 N.C. 23, 155 S.E. 2d 
802 (1967), this Court upheld the conviction of these defend- 
ants for murder in the f irst  degree and the judgments pro- 
nouncing death sentences. Thereafter, upon consideration of 
their petitions for  certiorari, the Supreme Court of the United 
States vacated the judgments and remanded the cases for re- 
consideration in the light of Witherspoon v. Illinois, 391 U.S. 
510, 20 L.Ed. 2d 776, 88 S.Ct. 1770 (1968). Spence and Wil- 
liams v. North C a ~ o l i m ,  392 U.S. 649, 20 L.Ed. 2d 1350, 88 
S.Ct. 2290 (1968). Witherspoon had held "that a sentence of 
death cannot be carried out if the jury that  imposed or recom- 
mended i t  was chosen by excluding veniremen for cause simply 
because they voiced general objections to the death penalty or ex- 
pressed conscientious or religious scruples against its infliction." 
Id. a t  522,20 L.Ed. 2d a t  784-85, 88 S.Ct. a t  1777. Thereafter, this 
Court, in State v. Spence and Williams, supra (274 N.C. 536), 
held (1) that  the jury which convicted Spence and Williams 
"was not selected according to their constitutional rights as 
set forth in Witherspoon," and (2) that  Spence and Williams 
were entitled to new trials both as  to guilt and as to punish- 
ment. In State v. Ruth, supra, upon the defendant's appeal from 
his conviction for  murder in the f irst  degree and the judgment 
pronouncing a death sentence, this Court awarded a new trial 
both as  to guilt and as to punishment solely on the ground the 
jury had not been selected as required by Witherspoon. 

When Spence-Williams and Ruth were decided, the mem- 
bers of this Court were divided in opinion as to whether, prior 
to the repeal of G.S. 15-162.1, the death penalty provisions re- 
lating to murder in the f irst  degree, rape, burglary in the first  
degree and arson (G.S. 14-17, G.S. 14-21, G.S. 14-52 and G.S. 
14-58, respectively) were invalidated by the  decisions of the 
Supreme Court of the United States in Jackson and Pope. The 
majority were of opinion that  Jackson and Pope did not invali- 
date the death penalty provisions of our North Carolina stat- 
utes. Under this prevailing view, the award of a new trial recog- 
nized the possibility that  a jury selected in compliance with 
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Witherspoon might return a verdict upon which a valid sen- 
tence of death could be imposed. The dissenting opinions were 
based on the view that  Jacksow and Pope did invalidate the 
death penalty provisions of the North Carolina statutes and 
therefore a new trial could not result in any verdict upon which 
a valid death sentence could be imposed. 

Since Spence-Williams and R u t h  were decided, the Su- 
preme Court of the United States has held that  the death pen- 
alty provisions of our North Carolina statutes in force when 
the crimes involved in this case and in Hill, Atkinson,  Wil-  
liams, Sanders and Roseboro, were committed, were invalidated 
by Jackson and Pope. If there were a new trial of any one of 
these defendants and he (she) was found guilty again of the 
crime of murder in  the first  degree or of rape, i t  would not 
be within the discretion of the jury to determine whether the 
punishment should be death or imprisonment for life. So f a r  
as  these cases are concerned, there is no possibility of a verdict 
upon which a valid sentence of death could be imposed. 

North Carolina statutes in force when these crimes were 
committed envisioned two possible punishments for murder in 
the first degree and for  rape. While those statutes were in 
force, and in respect of the cases now under consideration, the 
Supreme Court of the United States has held that  the death 
sentence may not be imposed. Imprisonment for life is the only 
alternative. A judgment which pronounces a sentence of im- 
prisonment for life accords to a defendant the full benefit of 
a jury recommendation that  this should be his punishment. The 
course suggested in these dissenting opinions would be a new 
trial a t  which a defendant convicted of murder in the first de- 
gree or rape could not be sentenced to life imprisonment unless 
the jury in  addition to its verdict volunteered a recommenda- 
tion that  the punishment be imprisonment for life or unless 
the jury added such words to its verdict under explicit directions 
of the judge so as to conform to the letter of the North Caro- 
lina statutory provisions. Under this suggested course, if the 
jury should return a verdict of guilty of murder in the first 
degree or a verdict of guilty of rape and say no more, no judg- 
ment could be pronounced and therefore the defendant would be 
entitled to his discharge. In my opinion, no sound principle 
of law requires such an unrealistic and futile course. 
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JUSTICE HIGGINS votes to dismiss the appeal. 

The defendant was indicted, tried, and convicted of rape 
and burglary in the first  degree. The death sentences were 
affirmed by this Court. Thereafter the defendant, by writ  of 
habeas corpus, obtained a review in the Federal Courts. The 
Supreme Court of the United States issued a directive to the 
Superior Court of Buncombe County commanding that  the 
death sentences be vacated and sentences of life imprisonment 
substituted. The Superior Court of Buncombe County proceeded 
as ordered by the Supreme Court of the United States. 

In my opinion the Supreme Court of North Carolina is 
without power to act in the premises. I vote to dismiss the 
appeal. 

JUSTICE LAKE dissenting. 

The defendant was tried in the Superior Court of Bun- 
combe County upon two indictments, one charging him with 
rape, the other charging him with first  degree burglary. He 
was found guilty as  charged on each count with no recom- 
mendation by the jury as to sentence. Consequently, the superior 
court, a t  that  time, imposed a sentence of death in each case. 
Upon appeal, this Court, unanimously, adjudged that  there was 
no error. State v. Childs, 269 N.C. 307, 152 S.E. 2d 453. 

Thereafter, the Superior Court of Buncombe County de- 
nied the petitioner's application to i t  for post conviction relief. 
The Court of Appeals denied his petition to i t  for a writ of 
certiorari to review that  action of the superior court. The de- 
fendant then filed his petition in the Supreme Court of the 
United States for a writ  of certiorari, which was aliowed, and 
the Supreme Court of the United States entered its order, 29 
L.Ed. 2d 859, stating: 

"On petition for writ  of certiorari to the Superior 
Court of North Carolina, Buncombe County. Motion for 
leave to proceed in forma pauperis granted. Petition for 
writ of certiorari granted. Judgment, insofar as i t  im- 
poses the death sentence, reversed and case remanded to 
the Superior Court of North Carolina, Buncombe County, 
for further proceedings. [Citations omitted.] Mr. Justice 
Black dissents." 

Thereupon, the Superior Court of Buncombe County 
brought the defendant again before it, denied his motion for 
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a new trial, and in each case (rape and burglary) entered 
judgment sentencing the defendant to confinement in the Cen- 
tral  Prison "for the remainder of his natural life." From these 
judgments, the defendant has now appealed to this Court, con- 
tending that  he should be awarded a new trial. 

The life sentences from which the defendant now appeals 
were not imposed by the  superior court pursuant to any man- 
date or  direction from this Court. However, the procedure fol- 
lowed by the superior court upon the remand of the cases to 
i t  by the Supreme Court of the United States, is that  which was 
directed by the majority of this Court to be followed by the 
respective superior courts in cases contemporaneously remanded 
to us by the  Supreme Court of the United States. State v. Hill, 
279 N.C. 371, 183 S.E. 2d 97; State v. Atkinson (rape),  279 
N.C. 385, 183 S.E. 2d 105; State v. Atkinson (murder in the 
f irst  degree), 279 N.C. 386, 183 S.E. 2d 106; State v. Williams, 
279 N.C. 388, 183 S.E. 2d 106; State v. Sanders, 279 N.C. 389, 
183 S.E. 2d 107; State v. Rosebo?.~, 279 N.C. 391, 183 S.E. 2d 
108. 

Neither in the present cases nor in the cases above cited, 
which were remanded by the Supreme Court of the United 
States to us and by us to the respective superior courts which 
tried them, did the Supreme Court of the United States direct 
the imposition of a sentence to imprisonment for life. 

In  each of the above cited cases so remanded to this Court 
by the Supreme Court of the United States, I voted to affirm 
the imposition of the death sentence on the initial appeal to this 
Court, just a s  I did in the present cases. I am still aware of no 
error in those judgments. However, the  Supreme Court of the 
United States has held there was error in each of the cases, so 
the death sentences affirmed by this Court cannot be carried 
out. Upon the remand by us to  the appropriate superior court 
of each of the above cited cases, subsequent to  the order of the 
Supreme Court of the United States reversing the judgment 
therein, "insofar as  i t  imposes the death penalty," I dissented 
from the  decision of this Court directing the  superior court 
to enter a sentence to life imprisonment. The reasons for my 
dissents therein a re  stated in my dissenting opinion in State v. 
Hill, supra, a t  p. 378. I adhere to the views there expressed. 

Neither the  Supreme Court of the United States nor this 
Court may lawfully direct or authorize a superior court of 
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North Carolina to enter a judgment imposing a sentence to im- 
prisonment, which sentence is not supported by the verdict of 
the jury in the record. The Supreme Court of the United States 
has not directed the superior court to enter life sentences in 
this defendant's cases. As in the above cited cases, the sentences 
to imprisonment for life now imposed by the Superior Court 
of Buncombe County upon this defendant are not supported by 
the verdict of the jury. The only sentence supported by that 
verdict is a sentence to death. Consequently, a valid sentence 
to imprisonment for life cannot be imposed upon this defend- 
ant in either of these cases without a new trial and a new ver- 
dict. 

The defendant, having appealed to this Court and having 
requested a new trial, both upon the present appeal and upon 
the original appeal to this Court, as well as in the superior 
court, may not complain, if his request be granted, that  such 
new trial violates his constitutional protection against double 
jeopardy. 

At  the hearing in the superior court, pursuant to the re- 
mand from the Supreme Court of the United States, i t  was 
made to appear that  the prosecuting witness is now physically 
unable to testify if such new trial were to be ordered. In that 
event, i t  does not necessarily follow that  the defendant would 
be acquitted a t  the new trial. The sworn, recorded testimony of 
the prosecuting witness a t  the former trial could be offered 
in evidence by the State. State v. Cope, 240 N.C. 244, 81 S.E. 
2d 773; Stansbury, North Carolina Evidence, 2d Ed, § 145; 
31A CJS, Evidence, $ 396. 
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STATE O F  NORTH CAROLINA v. ROBERT DOUGLAS BROWN 
AND MARION HAMILTON 

No. 19 

(Filed 15 March 1972) 

1. Criminal Law § 66- in-court identification - pretrial lineup - inde- 
pendent origin 

I n  this prosecution f o r  kidnapping and rape, the t r ia l  court did 
not e r r  in the admission of the victims' in-court identifications of 
defendants, where the  court found upon competent, clear and con- 
vincing evidence presented on voir dire t h a t  defendants were repre- 
sented by counsel a t  pretrial lineups and t h a t  the lineups were fair ly  
conducted, and t h a t  the in-court identifications were of independent 
origin from the pretrial identifications. 

2. Criminal Law 9 66- representation by counsel a t  lineups -statements 
by defense counsel 

The t r ia l  court properly found t h a t  defendants were represented 
by counsel a t  pretrial lineups where the attorney for  one defendant 
stated to  the court t h a t  he had conferred with defendants prior to 
the  lineups and was  present and represented defendants a t  the  line- 
ups, a police officer testified t h a t  the attorney was present during 
the  lineups, and defendants did not deny the statements made by 
the  attorney or  ask t h a t  they be allowed to question him or  offer 
evidence to  the contrary. 

3. Criminal Law § 66- testimony that  defendant resembled assailant - 
admissibility 

Although a kidnap and rape victim testified t h a t  she could not 
positively identify one of the defendants, the t r ia l  court properly 
allowed the  victim to testify t h a t  the defendant looked very much like 
the shorter person who kidnapped and raped her, the victim's lack 
of positiveness affecting only the weight and not the adn~issibility of 
her  testimony. 

4. Criminal Law 5 42- article found five days af ter  crime -remoteness 

I n  this kidnapping and rape prosecution, testimony relating to  a n  
unfired .22 cartridge found a t  the scene of the crimes five days a f te r  
the  crimes were committed was  not incompetent on the ground of re- 
moteness, since the  lapse of five days did not affect the competency 
of the evidence but  only i t s  probative value. 

5. Criminal Law 5 45- experimental evidence 

Experimental evidence is  competent when the experiment is car- 
ried out under circumstances substantially similar to  those existing at 
the time of the occurrence in question and tends to  shed light on it. 
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Criminal Law 8 45- experimental evidence - visibility a t  crime scene 

The t r ia l  court did not e r r  i n  allowing a State's witness to testify 
a s  to  lighting conditions and visibility a t  the crime scene based on a 
visit to the scene three days af ter  the crime occurred, where the wit- 
ness testified t h a t  he visited the crime scene a t  approximately the 
same time of night tha t  the crime allegedly occurred, and tha t  there 
was a low overcast on both nights. 

Kidnapping 5 1; Rape 5 5- sufficiency of State's evidence 

The State's evidence was sufficient fo r  the jury in  this prosecu- 
tion of two defendants for  the kidnapping and rape of the prosecu- 
t r ix  and the  kidnapping of her male companion. 

Criminal Law 58 113, 168 -instructions - immaterial misstatement of 
fact 

Misstatement of fact  made by the court in  i ts  charge tha t  a 
State's witness had testified tha t  one defendant had in his possession 
on the night of the crimes the rifle which had been introduced a s  
State's Exhibit No. 1, when in fact the rifle had not been introduced 
a t  the  time the witness testified but  was thereafter introduced, held 
a n  immaterial misstatement which was not prejudicial to defendant. 

Criminal Law § 122- instructions urging jury to  reach a verdict - 
statement tha t  all available evidence has been introduced 

Where the jury foreman in a kidnapping and rape prosecution 
announced a f te r  the jury had deliberated for  two hours tha t  i t  had 
not agreed upon a verdict, statement made by the t r ia l  court, while in- 
structing the jury on i ts  duty to  make a sincere effort to  reach a 
verdict, t h a t  "Insofar as  I know, all of the evidence t h a t  is  available has 
been presented for  your consideration," held not to  constitute a n  
expression of opinion in violation of G.S. 1-180, since the court was 
merely s tat ing tha t  i t  knew of no other evidence which would come up 
in a new trial, and tha t  based upon the evidence i t  was the duty of 
the jury, if possible, to  reach a verdict. 

DEFENDANTS appeal from Tlzornburg, J., a t  the August 
1971 Criminal Session of GASTON Superior Court. 

Defendants were charged in separate biIls of indictment 
with kidnapping Douglas Eugene Picklesimer and kidnapping 
and raping Patsy Dean Phillips. The cases were consolidated 
for trial, and the defendants entered pleas of not guilty. Both 
defendants were found guilty on the kidnapping charges and 
on the charge of rape. The jury recommended life imprison- 
ment as to each defendant on the rape charge. The court im- 
posed life sentences on each defendant for the kidnapping 
offenses and life sentences for the rape. From these sentences, 
each defendant appeals. 
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The evidence for the State tends to show that about 10:30 
p.m. on 12 February 1971 Douglas Picklesimer and Patsy Phil- 
lips were parked in an automobile on Plastics Drive in the city 
of Gastonia, North Carolina. After they had been there for a 
short time, two Negro males, one short and one tall, came to 
the car, ordered them a t  gunpoint to get out of the car and 
go to an old abandoned house. On the way to the house the 
taller of the assailants made Picklesimer hand him his wallet, 
his cigarette lighter, chapstick, and some pocket change. Pickle- 
simer and Miss Phillips were then ordered to enter the house. 
Once inside, the shorter assailant handed the rifle to the taller 
one. Picklesimer, in an attempt to wrestle it away from him, 
grabbed the barrel. This man jerked the rifle away, stepped 
back into the hallway, and ejected a shell from the chamber 
but did not fire. Miss Phillips was then forced against her will 
to engage in sexual intercourse with each defendant. These acts 
took place on an old mattress in a room in the abandoned house. 
While one assailant was having intercourse with Miss Phillips, 
the other held the rifle on Picklesimer. 

After finishing these acts of intercourse, both assailants 
fled. Picklesimer and Miss Phillips then drove first to the 
Phillips' home and from there to the hospital. Dr. Robert Groves 
examined Miss Phillips a t  2:30 a.m. on 13 February 1971 and 
found that she had bruises on her left leg and forehead. Based 
on a thorough pelvic examination, the finding of a tear or 
laceration of the back wall of the vagina, and the presence of 
active sperm on a vaginal smear test, Dr. Groves concluded 
that there had been penetration, with some significant loss of 
blood, and that this had occurred not more than seven hours 
before the examination. Dr. Groves further concluded that prior 
to this time Miss Phillips was physically virginal. 

Later that same day a search was conducted in and around 
the old house, and the police found Picklesimer's lighter and 
chapstick, as well as one unspent .22 caliber cartridge. Inside 
the house, in the room in which the rape allegedly occurred, 
the police found an old mattress with blood stains on it. 

On 14 February 1971 B. V. Posey and M. A. Carswell of 
the Gastonia Police Department's Detective Bureau, acting on 
information they had received, went to the home of defendant 
Brown. Officer Posey explained to Brown that he was under 
suspicion in a rape case and asked if he could search the house 
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for a rifle. The officers did not have a search warrant, but they 
did advise the defendant of his rights and the defendant signed 
a typewritten consent to search. The officers searched the house 
but did not find the gun;  defendant then told them that  i t  was 
probably a t  his girl friend's house. The officers and defendant 
Brown drove to her house. She told them that  she thought the 
gun was in the attic of the defendant's house. Officer Posey 
and the defendant drove back to defendant's house, and defend- 
an t  climbed into the attic, found the rifle, and gave i t  to Officer 
Posey. 

The testimony of Mrs. Minnie Pitts tends to show that the 
defendants lived together in a house about one block from her, 
that  on 12 February 1971 defendants visited her about 9:00 
p.m. and left about 10 :30 p.m., that  defendants had been drink- 
ing, and that  defendant Brown had a .22 caliber rifle with him 
a t  the time. Truitt L,azenby testified that  he is a pawnbroker, 
that  defendant Brown pawn6d a .22 caliber rifle with him in 
December 1970 and redeemed this rifle on 12 February 1971, 
and this was the same rifle identified as State's Exhibit No. 1. 
On 17 February 1971 a second unspent .22 caliber cartridge 
was found by Officer Posey near the door to the room in the 
old house where the mattress was found and where the rapes 
were alleged to have occurred. According to the expert testi- 
mony of E. B. Pierce, an agent of the State Bureau of Investiga- 
tion, this unspent cartridge had been ejected from State's Ex- 
hibit No. 1, the rifle given by defendant Brown to Officer 
Posey. 

On 15 February 1971 Picklesimer identified defendant 
Brown in a lineup, and on 17 February 1971 Picklesimer identi- 
fied defendant Hamilton while he was sitting in a Gaston 
County courtroom as  a spectator. Defendant Hamilton was also 
identified by Patsy Phillips in a lineup on 19 February 1971. 
Additional facts concerning these lineups will be stated in the 
opinion. 

The court conducted lengthy voir d i r e s  and concluded that  
both lineups were fairly conducted, that  a t  all times during 
the lineups defendants were represented by counsel, and that  
the viewing of defendant Hamilton in the courtroom by Pickle- 
simer on February 17 was not impermissibly suggestive. 

The trial court conducted extensive voir d i r e s  to determine 
if Douglas Picklesimer and Patsy Phillips had ample oppor- 
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tunity and sufficient light to identify their assailants on the 
night in question. The court heard the testimony of several wit- 
nesses regarding the illumination provided by the interior light 
in the car that  Picklesimer was driving, floodlights on a nearby 
factory and service station, and railroad warning lights that  
were flashing near the place where the car was parked. Based 
on this evidence the court found as a fact and concluded as  a 
matter of law that  there was sufficient light for the two vic- 
tims to identify their assailants, that  Picklesimer and Phillips 
had ample opportunity to view their assailants, and that  their 
in-court identification was based on their encounter with the 
defendants on 12 February 1971 and was independent of the 
lineup identifications. 

The defendants offered no evidence. 

A t t o r n e y  General Robert  Morgan  and Assis tant  A t t w n e y  
General Howard P. S a t i s k y  for the  State .  

H.  L. Fozuler, Jr., f o r  defen,dant appellants. 

MOORE, Justice. 

Defendants f irst  assign as error the trial court's finding 
that the in-court identification of the defendants by the wit- 
ness Picklesimer was of independent origin and properly ad- 
missible. 

The witness Picklesimer identified defendant Brown a t  a 
lineup on 15 February 1971. Defendant Brown, with seven 
other Negro males, was in the lineup. At  the time Brown was 
represented by Joseph George Brown, attorney, who was pres- 
ent and advised Brown during the lineup procedure. When 
Picklesimer was asked to identify Brown a t  the trial, defend- 
an t  objected. Judge Thornburg then held a lengthy vo ir  dire 
to determine the admissibility of defendant's identification. 
After the voir  dire, Judge Thornburg made findings of fact 
and conclusions of law, concluding, among other things, that  
the witness Picklesimer's in-court identification of defendant 
Brown was of independent origin not tainted by any lineup or 
suggestive statement of anyone and tha t  his identification had 
its origin in the ample opportunity which the witness had to 
observe Brown a t  the time and place the alleged offenses occur- 
red. On voir  dire i t  was also found by Judge Thornburg tha t  de- 
fendant Hamilton was identified by Picklesimer a t  a time when 
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Hamilton, not in custody, was seated in a local courtroom with 
some forty other persons, and that  a t  no time did anyone, law- 
enforcement officers or otherwise, suggest to the witness Pickle- 
simer the identity of defendant Hamilton. There was compe- 
tent, clear, and convincing evidence to support the court's posi- 
tive finding that  the in-court identification of each defendant 
was of independent origin based solely on what the identifying 
witness saw a t  the time of the crimes, and that  the in-court 
identification did not result from any out-of-court confronta- 
tion or pretrial identification procedure suggestive or con- 
ducive to mistaken identification. Such findings when supported 
by competent evidence are conclusive on appellate courts, both 
State and Federal. State v. Taqlor, 280 N.C. 273, 185 S.E. 2d 
677 (1972) ; State v. McVay and State v. Simnzons, 279 N.C. 
428,183 S.E. 2d 652 (1971) ; State v. B a ~ n e s ,  264 N.C. 517, 521, 
142 S.E. 2d 344, 346-47 (1965). 

Defendant Hamilton next contends that  the court erred in 
permitting the witness Patsy Phillips to  identify him a t  the 
trial. When Patsy Phillips was asked to identify Hamilton, 
Hamilton objected and a voir d i ~ e  was held. The court found 
that  a lineup was held on February 19 and that  defendant Ham- 
ilton was placed in the lineup, together with six other Negro 
males of substantially similar height, age, and dress, and that  
at the time Hamilton was represented by Attorney Joseph 
George Brown. The court further found that  the identification 
of defendant Hamilton was of an  independent origin resulting 
from Patsy Phillips' observation of him over a period of several 
minutes on the night of the alleged offenses, and that  the in- 
court identification was of independent origin in no way tainted 
by the lineup. The witness Phillips was then permitted to make 
an  in-court identification of defendant Hamilton. The court's 
findings were based on competent, clear, and convincing evi- 
dence, and such findings are binding on this Court. State v. 
Taylw, supra; State v. McVa2j and State v. Simmons, supra; 
State v. Barnes, supra. 

This Court, in State v. Rogers, 275 N.C. 411, 168 S.E. 2d 
345 (l969),  stated: 

"The rules established for in-custody lineup identifica- 
tion by United States v. Wade, 388 U.S. 218, 18 L. ed. 2d 
1149, 87 S.Ct. 1926, and Gilbert v. Califo~niu,, 388 U.S. 263, 
18 L. ed. 2d 1178, 87 S.Ct. 1951 (both decided June 12, 
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1967), include the constitutional right to the presence of 
counsel a t  the lineup and, when counsel is not present, (1) 
render inadmissible the testimony of witnesses that they 
had identified the accused a t  the lineup, and (2)  render in- 
admissible the in-court identification of the accused by a 
lineup witness unless i t  is first determined on voir dire that 
the in-court identification is of independent origin and thus 
not tainted by the illegal lineup. State v. Wright, 274 N.C. 
84, 161 S.E. 2d 581." 

[I] In the case a t  bar the court found on voir dire that defend- 
ants were represented by counsel a t  the lineups and that these 
lineups were fairly conducted. The court further found that 
the in-court identifications were of independent origin. Apply- 
ing the rules stated in Rogers, the assignments of error as to 
the in-court identifications of defendants are without merit. 

[2] Defendants further contend that the court erred in allow- 
ing Attorney Joseph George Brown to make an unsworn state- 
ment that he represented defendants a t  the lineup on 15 Febru- 
ary 1971, and defendant Hamilton further contends the court 
erred in allowing Attorney Brown to make a similar unsworn 
statement that he represented Hamilton a t  the February 19 
lineup. From the statements made by Attorney Brown, the court 
found that Attorney Brown was present and did represent both 
defendants a t  the lineup on February 15 ; that Brown asked for 
and was given permission to talk with defendants in private 
before the lineup, which he did; and that Attorney Brown gave 
defendants advice as to their conduct during the course of and 
after the lineup. Officer Posey also testified that Attorney 
Brown was present during the lineup procedures. Defendants 
did not deny the statements made by the attorney, nor did they 
ask that they be allowed to question him or to offer evidence to 
the contrary. In view of these facts, the court properly found 
that both defendants were represented by counsel a t  the time 
of the lineup on February 15, and that Attorney Brown was 
present and represented defendant Hamilton a t  the lineup on 
February 19. This assignment is overruled. 

[3] Defendant Brown contends that the court erred in not 
excluding the testimony of Patsy Phillips that defendant Brown 
resembles the shorter person who kidnapped and raped her on 
the occasion in question. Patsy Phillips stated on voir dire that 
she was unable to positively identify the defendant Brown, and 
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on direct examination a t  the trial she was not asked to identify 
him. On cross-examination she was asked by Brown's attorney 
if she could identify defendant Brown. She replied: "I can't 
identify him positively as the person who attacked me. There's 
some question in my mind as to whether or not he is the 
man who did that. In good conscience, I can't swear that Rob- 
ert  Douglas Brown to a certainty was the man that attacked 
me that night. I will have to tell the truth." The solicitor on 
redirect examination asked the witness if she could identify 
defendant Hamilton, and she proceeded to do so. The solicitor 
then asked the following: "You say that you cannot positively 
identify the shorter subject, but is there any . . . was there any 
similarity between the one you saw on this particular night of 
February 12th, and the defendant who is seated behind Mr. 
Robert Gaines a t  this particular time, Robert Douglas Brown?" 
Brown's attorney objected, and the objection was overruled. 
The witness answered "yes," and then explained her answer 
by saying: "He resembles him very much but I can't say posi- 
tively about him like I can about the taller one." 

This testimony was competent to show the similarity be- 
tween the assailant and the defendant. The witness admitted 
that she could not make a positive identification of the defend- 
ant, but she had previously testified without objection as to the 
size of this defendant, and she kept referring to him as the 
"shorter subject." It was proper on cross-examination to admit 
her testimony that the defendant Brown looked very much like 
one of the men who kidnapped and raped her. Her lack of posi- 
tiveness affected only the weight, not the admissibility of her 
testimony. Stansbury, N. C. Evidence 5 129 (2d Ed. 1963). 

In State v. Lawrence, 196 N.C. 562, 146 S.E. 395 (1929), 
this Court considered testimony as to the identity of defendant 
as follows : 

" ( a )  'I know the defendant, and the man in the car 
looked like him, but I will not say that it was. My impres- 
sion is that i t  looked like him.' (b) 'He looked like the 
defendant. . . . When he came by I thought I recognized him 
as the man I saw in the coupe on the early morning of 
25 March 1928.' (c)'I think the man in the automobile 
looked like him, but I will not swear i t  was him. No, sir, 
I will not swear so, but I think it was.' " 
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The Court stated: "This kind of evidence has frequently been 
held to be admissible in this jurisdiction," citing State v. Cost- 
ner, 127 N.C. 566, 37 S.E. 326 (1900) ; State v. Carmon, 145 
N.C. 481, 59 S.E. 657 (1907) ; State v. Lane, 166 N.C. 333, 81 
S.E. 620 (1914) ; State u. Walton, 186 N.C. 485, 119 S.E. 886 
(1923). This assignment is without merit. 

[4] The State was permitted to introduce into evidence two 
unfired .22 cartridges, one found 13 February 1971 and one 
found 17 February 1971 a t  the scene of the crimes, and was 
further permitted to introduce expert testimony to the effect 
that the cartridge found on February 17, State's Exhibit No. 
18, had been chambered in State's Exhibit No. 1, the rifle identi- 
fied as belonging to defendant Brown. Picklesimer testified that 
defendants had a rifle with them during the commission of the 
crimes. He also testified that as they were entering the room in 
which the rapes occurred, he wrestled with the defendant Hamil- 
ton by grabbing the rifle barrel, and Hamilton pushed him away 
and ejected a shell from the rifle. Officer Posey of the Gastonia 
Police Department testified that five days after these crimes 
he found a cartridge near the door of the bedroom where the 
rapes took place, and this was the cartridge later identified by 
the expert as the one having been ejected from Brown's rifle. 
Defendants contend that the identification of the cartridge 
found on February 17 should not have been admitted because 
of remoteness. The five-day lapse occurring between the crimes 
and the discovery of the cartridge is not a significantly long 
period. This lapse of time would not render the evidence in- 
competent, but would only affect the probative force of the 
evidence. State v. Payne, 213 N.C. 719, 197 S.E. 573 (1938) ; 
State v. Macklin, 210 N.C. 496, 187 S.E. 785 (1936) ; Stansbury, 
N. C. Evidence 5 118 (2d Ed. 1963) ; 22A C.J.S. Criminal Law 
5 712, p. 963 (1961). 

15, 61 Defendants next contend that the court erred in permit- 
ting the witness Ralph Phillips to testify as to the visibility a t  
the scene of the crimes. On 15 February 1971 the witness Phil- 
lips went to the scene around 10:15 p.m., which was about the 
same time the crimes were alleged to have occurred. The wit- 
ness testified that there was a low overcast on the night of the 
15th when he was there, as there had been on the night when 
the crimes occurred. He testified concerning the various lights 
near the scene of the crimes, and further testified that there 
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was sufficient light to recognize a person. Experimental evi- 
dence is competent when the experiment is carried out under 
circumstances substantially similar to those existing at the 
time of the occurrence in question and tends to shed light on 
it. I t  is not required that the conditions be precisely similar, 
the want of exact similarity going to the weight of the evidence 
with the jury. 2 Strong, N. C. Index 2d, Criminal Law § 45. 
The determination of competency of such evidence rests largely 
in the discretion of the triaI court. State v. Hairston and State 
v. Howard and State v. Mclnty~e, 280 N.C. 220, 185 S.E. 2d 633 
(1972) ; Jenkins v. Hawthorne, 269 N.C. 572, 153 S.E. 2d 339 
(1967) ; 3 Strong, N. C. Index 2d, Evidence S 19, p. 625. Here, 
no abuse of discretion is shown. 

[7] Defendants next contend that the court committed error 
in overruling defendants' motion for judgment as of nonsuit. 
This assignment is without merit. There was substantial evi- 
dence against defendants of every essential element of the 
crimes charged. Decision requires consideration of the evidence 
in the light most favorable to the State. State v. Allred, 279 
N.C. 398, 183 S.E. 2d 553 (1971), and cases cited. 

[8] Defendants contend that the court erred in its charge to 
the jury by stating that, as the court recalled, the witness Min- 
nie Pitts testified "that the defendant, Brown, had a gun in 
his possession [on the night of the crimes] which has been in- 
troduced in evidence as State's Exhibit No. 1." The witness 
Minnie Pitts testified without objection that on the night of 
12 February 1971 the defendant Brown had a rifle when he 
first came to her house about 9 p.m., that he left but then came 
back about 10 p.m., a t  which time he still had the rifle. Sub- 
sequently the court held an examination in the absence of the 
jury to determine the admissibility of testimony by Minnie 
Pitts that the rifle defendant Brown brought to her house was 
the same rifle as the one (later marked State's Exhibit No. 1) 
the State then had in court, but which had not been introduced 
into evidence. The court made findings that the witness Minnie 
Pitts knew this rifle belonged to defendant Brown and "that 
the .22 caliber rifle was in the possession of the defendant, 
Brown, a t  approximately 10:30 p.m. on the night of February 
12, 1971." The court then ordered the evidence suppressed until 
the State proved lawful possession of the rifle. Later in the 
trial, it was established that on 14 February 1971 defendant 
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Brown voluntarily delivered a .22 caliber rifle to Officer Posey. 
This rifle was admitted into evidence without objection as 
State's Exhibit No. 1 and was identified by Truitt Lazenby, a 
pawnbroker, as the rifle defendant Brown redeemed from him 
about 5 :30 p.m. on 12 February 1971. The State did not reintro- 
duce the previously suppressed testimony of Minnie Pitts to 
the effect that State's Exhibit No. 1 was the same rifle that 
defendant Brown had in her house on the night of 12 February 
1971. 

The statement that Brown had a rifle in his possession on 
the night of the crimes and that Brown had given Officer Posey 
a rifle which was later introduced in evidence as State's Exhibit 
No. 1 was a correct statement of fact. The misstatement of fact, 
if any, made by the court in its charge was that Minnie Pitts 
had testified that the defendant Brown had in his possession 
the rifle which had been introduced in evidence as State's Ex- 
hibit No. 1. Actually a t  the time Minnie Pitts testified the 
rifle had not been introduced. At most this was an immaterial 
misstatement which was not prejudicial to defendant. Ordi- 
narily a misstatement of fact must be brought to the court's 
attention by counsel for defendant in apt time to afford oppor- 
tunity for the court to correct it. State v. Case, 253 N.C. 130, 
116 S.E. 2d 429 (1960)' cert. den. 365 U.S. 830, 5 L.Ed. 2d 
707, 81 S.Ct. 717 (1961) ; 3 Strong, N. C. Index 2d, Criminal 
Law $ 163. This assignment is without merit. 

[9] Defendants finally contend that the court erred in stating 
to the jury, "insofar as I know, all of the evidence that is avail- 
able has been presented for your consideration"-that this was 
a violation of G.S. 1-180 in that i t  was an expression of an opin- 
ion by the trial court. The record discloses that after the charge 
of the court the jury retired at 4 :45 p.m. to make up its verdict, 
and that a t  6:45 p.m. the jury through its foreman announced 
that i t  had not agreed upon a verdict. The jury was then ex- 
cused to return a t  8:25 p.m. When court reconvened a t  8:25 
p.m., the trial judge stated : 

"COURT: Members of the jury, before you return to 
your deliberations, I want to give you these additional in- 
structions. I t  is not anticipated under our system of jus- 
tice that all twelve jurors will enter into a jury room a t  
the end of the court's instructions and be of the same opin- 
ion. That is the purpose of having twelve jurors-so that 
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they might sit together, deliberate, and consider the opin- 
ions of each other and finally arrive a t  a just verdict. 
These cases have been well presented by both the State and 
counsel for the defense. 

  in sofa^ as I k?zow, all o f  t h e  evidence that  is  available 
has been presented for  gour consideration. 

"Coming as you do from all parts of the county, of 
various backgrounds, I am certain that we will a t  no time 
in the future be able to obtain a more competent jury to 
determine these matters that are now before you. Some 
jury has to decide these cases. I am hopeful that it will be 
you. You have not deliberated for an excessive period of 
time and I am not asking any member of the jury to sur- 
render a conscientious opinion that he or she may have 
concerning what the verdict should be in either of these 
cases, but I am asking you to make a conscientious effort 
to arrive a t  verdicts in these cases-to discuss them, to 
consider each others opinions, and see if you as a jury 
cannot return to this courtroom with fair verdicts in the 
cases. You may retire and continue your deliberations." 
(Emphasis added.) 

This is said in 3 Strong, N. C. Index 2d, Criminal Law 
5 122, p. 34 (citing cases) : 

"Generally, where the jury have retired but are unable 
to reach a verdict, the court may call the jury back and 
instruct them as to their duty to make a diligent effort to 
arrive a t  a verdict, so long as the court's language in no 
way tends to coerce or in any way intimate any opinion of 
the court as to what the verdict should be. Thus, the court 
may properly instruct the jury that the trial of the cause 
involved heavy expense to the county and that it was the 
duty of the jury to continue its deliberations and attempt 
to reach an agreement, but that the court was not attempt- 
ing to force an agreement." 

The additional statement made by the trial court in the 
present case that insofar as he knew all available evidence had 
been introduced was simply a statement that the court knew of 
no other evidence which would come up in a new trial, and that 
based upon the evidence it was the duty of the jury, if possible, 
to reach a verdict. The court was careful to caution the jury 
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that  i t  was not asking any member of the  jury to surrender a 
conscientious opinion which he or she might have concerning 
what the  verdict should be, but that  the court was simply asking 
them to make a sincere effort to arrive a t  verdicts in the cases. 
In this statement there was no error. See State v. McVay and 
State v. Simmons, supya; State v. McKissick, 268 N.C. 411, 
150 S.E. 2d 767 (1966) ; State v. Green 246 N.C. 717, 100 S.E. 
2d 52 (1957). 

There was ample evidence to carry the cases to the jury 
and sustain the verdicts. Prejudicial error has not been shown 
and the judgments must therefore be upheld. 

No error. 

KATHERINE I N E Z  HALL v. WAKE COUNTY BOARD O F  
ELECTIONS 

No. 37 

(Filed 15 March 1972) 

1. Appeal and Er ror  9 26- exception to judgment -review of face of 
record 

Where appellant took no exception to any  finding of fac t  made 
by the t r ia l  court, and the only assignment of error  is  to  the entry 
of the judgment, the facts  found a r e  binding upon the appellate court, 
and the  only question presented is  whether error  of law appears on 
the face of the record. 

2. Elections 3 2- eighteen-year olds-right to  vote 
Eighteen-year olds a r e  now sui juris and, if they possess the 

qualifications prescribed by law for  all voters, a r e  eligible to  vote. 
Twenty-Sixth Amendment t o  the  U. S. Constitution; G.S. 488-1 to  -2. 

3. Domicile 5 1; Elections 3 2- voter qualifications - residence - domi- 
cile 

As used in Article VI  of the  North Carolina Constitution of 1970, 
relating to  qualifications to vote in this State, "residence" means 
"don~icile." 

4. Domicile !j 1- residence - domicile 
Residence simply indicates a person's actual place of abode, 

whether permanent o r  temporary; domicile denotes one's permanent, 
established home a s  distinguished from a temporary, although actual, 
place of residence. 
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5. Domicile 8 1- definition of domicile 
Domicile is the place to which a person intends to return when 

absent therefrom (animus revertendi), and the place where he in- 
tends to remain permanently, or  for an indefinite length of time, or 
until some unexpected event shall occur to induce him to leave (animus 
manendi). 

6. Domicile 8 1- definition of domicile 
Two things must concur to constitute a domicile: First, residence; 

second, the intent to make the place of residence a home. 

7. Domicile 8 1- mere sojourner 
One who lives in a place for a temporary purpose with the 

design of leaving when that  purpose has been accomplished is a "mere 
sojourner" and retains his original home with all its incidental privi- 
leges and rights. 

8. Domicile 9 1 ; Elections § 2- election laws - residence - domicile 
Residence, when used in the election law, means domicile. G.S. 

163-57. 

9. Elections 5 2- voting residence of college student 
The question whether a student's voting residence is a t  the 

location of the college he is attending or where he lived before he 
entered college is a question of fact which depends upon the circum- 
stances. 

10. Domicile 5 1; Elections 5 Z- college student -domicile -voting 
An adult student may acquire a domicile a t  the place where his 

university or college is situated, if he regards the place as his home, 
or intends to stay there indefinitely, and has no intention of resuming 
his former home, but if he goes to a college town merely as  a stu- 
dent, intending to remain there only until his education is com- 
pleted and does not change his intention, he does not acquire a domi- 
cile there. 

11. Domicile 5 1- college student - domicile - presumption 
There is a rebuttable presumption that  a student who leaves his 

parents' home to enter college is not domiciled in the college town to 
which he goes. 

12. Domicile 5 3- domicile a t  birth 
The law permits no individual to be without a domicile; a t  birth 

he takes the domicile of the person upon whom he is legally dependent. 

13. Domicile 5 1- presumption of continuance of domicile 
A domicile, once acquired, is presumed to continue and is never 

lost until a new one is established, the burden of proof being upon 
the person who alleges a change. 

14. Domicile 9 1- change in domicile 
To effect a change of domicile there must be (1) an actual aban- 

donment of the first domicile, accompanied by the intention not to re- 
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t u r n  to  i t  and (2) the  acquisition of a new domicile by actual resi- 
dence a t  another place, coupled with the intention of making the last  
acquired residence a permanent home 

15. Domicile 5 1- proof of domicile 
Domicile is a fact  which may be proved by direct and circum- 

stantial evidence. 

16. Domicile 9 1; Elections 9 2- college student - domicile- place of 
voting 

The court must rely upon both the student's words and his actions 
to determine whether he has  the intent t o  make the  college town where 
he seeks to  vote his home and to remain there indefinitely. 

17. Domicile Q 1; Elections 5 2- change in domicile - testimony a s  to  
intent 

A person's testimony regarding his intention with respect t o  
acquiring a new domicile or retaining his old one is competent evi- 
dence, but  is  not conclusive of the question. 

18. Domicile 9 1; Elections $j 2- college student - change of domicile t o  
college town - findings by court 

Findings of fact  by the t r ia l  court t h a t  a student attending col- 
lege in  Raleigh had abandoned her  former domicile and acquired a 
new one in Raleigh a r e  binding on the appellate court and support the 
t r ia l  court's judgment t h a t  the student is entitled t o  vote i n  Raleigh, 
although the  evidence would have justified the court in  finding t h a t  
the student was temporarily sojourning in Raleigh for  the  purpose 
of attending college and had not abandoned her  former domicile. 

APPEAL by Wake County Board of Elections from Brewer, 
J., 15 December 1971 Session of WAKE, certified for initial 
appellate review by the Supreme Court under G.S. 7A-31 (b) (1) 
upon motion of both parties. 

On 15 October 1971, plaintiff applied for registration as a 
voter in Precinct No. 2 of Wake County. The precinct registrar 
refused to register her and, pursuant to G.S. 163-75, she ap- 
pealed to the Wake County Board of Elections. The Board con- 
ducted a hearing as prescribed by G.S. 163-76 and, on 28 Octo- 
ber 1971, decided that plaintiff was not entitled to registration. 
Within ten days plaintiff appealed to the Superior Court of 
Wake County. On 15 December 1971, Judge Brewer heard the 
matter de novo as provided by G.S. 163-77. 

The parties stipulated that plaintiff was not disqualified 
to vote under G.S. 163-55; that her eligibility for registration as 
a voter in Precinct No. 2, Raleigh, Wake County, depended upon 
"whether she satisfies the residency requirements" of the 



N.C.] SPRING TERM 1972 603 

Hall v. Board of Elections 

State's election law. The only evidence offered was the testimony 
of plaintiff, which tended to show: 

Plaintiff was born in the United States on 25 April 1953 
and has lived in North Carolina for the past thirteen years. She 
is the unmarried, eighteen-year-old daughter of parents who are 
residents of Tarboro, North Carolina. Plaintiff graduated from 
Tarboro High School in 1971 and attended summer school in 
Raleigh during the summer of 1971. In June of that year, she 
came to Raleigh for the specific purpose of continuing her 
education a t  Meredith College. Since June 1971, as a freshman, 
she has occupied a dormitory room on the college campus. Her 
address has been 314 Springfield Dormitory, Meredith College, 
Raleigh, since September 1971. During holidays she returns to 
Tarboro to the home of her parents. They continue to support 
her and to pay her college expenses ; her grades are sent to them. 
All of plaintiff's personal property which she does not need a t  
school, and for which she has no room, remains in her parents' 
home. Her pet dog, a cocker spaniel, now belongs to her parents. 
Plaintiff's church membership remains in Tarboro. 

At the time of the hearing before the Wake County Board 
of Elections, plaintiff's checking account was in a Tarboro bank, 
and the address printed on her check was the Tarboro address 
of her parents. However, she was then marking through that 
address and writing in, "Box 159, Meredith College." In De- 
cember 1971, about a week before the hearing before Judge 
Brewer, plaintiff opened a checking account with a Raleigh 
bank. On 29 November 1971 she had her address changed to 
Meredith College on her driver's license and also on the college 
records. She testified that she made those changes upon the 
advice of counsel to t ry  to prove that she was "serious about 
remaining in Wake County"; that she planned to reside in 
Wake County indefinitely and considered Raleigh her home; 
that in June 1971 she formed the intent to stay in Raleigh "on 
a permanent basis." Plaintiff has not decided upon a vocation, 
but she is "thinking about law school." 

On cross-examination plaintiff said "it would be too incon- 
venient to return to Tarboro to vote"; that she was familiar 
with the law giving students the right to vote in both primary 
and general elections by absentee ballot, but she still thought "it 
would be less inconvenient, that i t  would be easier to vote in 
Raleigh." 
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Judge Brewer substantially incorporated the foregoing evi- 
dence in his findings of fact, from which we quote only the 
following : 

"5. Since September 1971, Plaintiff has dwelled a t  314 
Springfield Dormitory, Meredith College, Wake County, North 
Carolina, in Wake County Precinct No. 2. . . . 

"18. Since a t  least September 1971, Plaintiff has intended 
and still intends to dwell indefinitely in Precinct No. 2, Wake 
County, Raleigh, North Carolina. 

"19. Plaintiff has no present intention or plans to establish 
a permanent dwelling place outside Wake County." 

Upon the facts found Judge Brewer concluded as a matter 
of law that plaintiff is a resident of Wake County, entitled to 
register as a qualified voter of Precinct No. 2, Wake County. 
He entered judgment ordering the Wake County Board of 
Elections to register plaintiff as a qualified voter of Precinct 
No. 2 in Raleigh. 

Defendant excepted to the judgment and appealed. 

Sanford ,  Cannon, Adams  & McCullough, by  Robert W.  
Spearman and John H. Parker for  plaintiff  appellee. 

At torney General Morgan; Deputy Attorney General Bul- 
lock; and Assistant At torney General D e m o n  for defendant 
appellant. 

SHARP, Justice. 

[I] Defendant took no exception to any finding of fact made 
by Judge Brewer. The only assignment of error is to the entry 
of judgment that "plaintiff is a resident of Wake County and 
is, therefore, entitled to register and vote." Thus, the facts 
found are binding upon this Court, and the only question pre- 
sented is whether error of law appears on the face of the rec- 
ord. Manufacturing Co. v. Clayton, Acting Comr. o f  Revertue, 
265 N.C. 165, 143 S.E. 2d 113 (1965) ; 1 N. C. Index 2d Appeal 
and Error § 26 (1967). Specifically, the question here is 
whether the facts found will support the legal conclusion that 
plaintiff has acquired a domicile in Raleigh, the place where 
she is attending college. 
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This controversy results from recent changes in the law 
altering the voting age and the age of majority. The twenty- 
sixth amendment to the United States Constitution, which be- 
came effective 5 July 1971, provides: "The right of citizens 
of the United States, who are eighteen years of age or older, 
to vote shall not be denied or abridged by the United States 
or by any State on account of age." In anticipation of the ratifi- 
cation of this amendment, on 17 June 1971, the General As- 
sembly provided that upon its certification the age of majority 
was changed from twenty-one years to eighteen, G.S. 48A-1 to 
-2 (Ch. 585, N. C. Sess. Laws (1971).) 

[2] Thus, eighteen-year olds are now mi juris and, if they 
possess the qualifications prescribed by law for all voters, are 
eligible to vote. Under N. C. Const. art. VI, Q 2 (1970), "any 
person who has resided in the State of North Carolina for one 
year and in the precinct, ward, or other election district for 
30 days next preceding an election, and possesses the other 
qualifications set out in this article shall be entitled to vote 
a t  any election held in this State." 

[3] Since 1868 our Constitution has required a voter to be a 
person who has "resided" in the State and in the precinct or 
ward for a specified time, and this Court has held "without 
variation that residence within the purview of this constitu- 
tional provision is synonymous with domicile. , . ." Owens v. 
Chaplin, 228 N.C. 705, 708, 47 S.E. 2d 12, 15 (1948), and 
cases cited therein. Accord, Bake?. v. Varser, 240 N.C. 260, 268, 
82 S.E. 2d 90, 96 (1954). Residence as used in Article VI of the 
North Carolina Constitution of 1970 continues to mean domi- 
cile. 

[4-61 Precisely speaking, residence and domicile are not con- 
vertible terms. A person may have his residence in one place 
and his domicile in another. Residence simply indicates a per- 
son's actual place of abode, whether permanent or temporary. 
Domicile denotes one's permanent, established home as dis- 
tinguished from a temporary, although actual, place of resi- 
dence. When absent therefrom, i t  is the place to which he in- 
tends to return (animus revertendi); i t  is the place where he 
intends to remain permanently, or for an indefinite length of 
time, or until some unexpected event shall occur to induce him 
to leave (animus manendi). Two things must concur to con- 
stitute a domicile: First, residence; second, the intent to make 
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the place of residence a home. Ma?.tin v. Martin, 253 N.C. 704, 
118 S.E. 2d 29 (1960) ; Shef f ie ld  v. Walker,  231 N.C. 556, 58 
S.E. 2d 356 (1950) ; Reynolds a. Cotton Mills, 177 N.C. 412, 99 
S.E. 240 (1919) ; Wheeler v. Cob6, 75 N.C. 21 (1876) ; Horne v. 
H m e ,  31 N.C. 99 (1848). 

[7] One who lives in a place for a temporary purpose with 
the design of leaving when that purpose has been accomplished 
is a "mere sojourner." Gvoves v. Comrs., 180 N.C. 568, 105 S.E. 
172 (1920). He retains his "original home with all its inci- 
dental privileges and rights." Therefore, a residence for a 
specific purpose, "as a t  summer or winter resorts, or to ac- 
quire an education, or some ar t  or skill in which the animus 
revertendi accompanies the whole period of absence," effects 
no change of domicile. Hannon v. Grizzard, 89 N.C. 115, 120 
(1883). 

[8] I t  is quite clear that residence, when used in the election 
law, means domicile. G.S. 163-57, which defines residence for 
registration and voting, incorporates the case law laid down 
in the opinions cited above. I t  provides: 

"All registrars and judges, in determining the residence 
of a person offering to register or vote, shall be governed by 
the following rules, so f a r  as they may apply: 

"(1) That place shall be considered the residence of a 
person in which his habitation is fixed, and to which, when- 
ever he is absent, he has the intention of returning. 

"(2) A person shall not be considered to have lost his 
residence who leaves his home and goes into another state or 
county of this state, for temporary purposes only, with the in- 
tention of returning. 

"(3) A person shall not be considered to have gained a 
residence in any county of this State, into which he comes for 
temporary purposes only, without the intention of making such 
county his permanent place of abode. 

" (4) If a person removes to another state or county within 
this State, with the intention of making such state or county 
his permanent residence, he shall be considered to have lost 
his residence in the state or county from which he has re- 
moved. 
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" (5) If a person removes to another state or county within 
this State, with the intention of remaining there an indefinite 
time and making such state or county his place of residence, 
he shall be considered to have lost his place of residence in this 
State o r  the county from which he has removed, notwithstand- 
ing he may entertain an intention to return a t  some future 
time. 

"(6) If a person goes into another state or county, or 
into the District of Columbia, and while there exercises the 
right of a citizen by voting in an election, he shall be considered 
to have lost his residence in this State or county. 

"(7)  School teachers who remove to a county for the pur- 
pose of teaching in the schools of that county temporarily and 
with the intention or expectation of returning during vacation 
periods to live in the county in which their parents or other 
relatives reside, and who do not have the intention of becom- 
ing residents of the county to which they have moved to teach, 
for purposes of registration and voting shall be considered 
residents of the county in which their parents or other rela- 
tives reside. 

" (8) If a person removes to the District of Columbia or 
other federal territory to engage in the government service, 
he shall not be considered to have lost his residence in this 
State during the period of such service unless he votes there, 
and the place a t  which he resided a t  the time of his removal 
shall be considered and held to be his place of residence. 

"(9) If a person removes to a county to engage in the 
service of the State government, he shall not be considered to 
have lost his residence in the county from which he removed, 
unless he demonstrates a contrary intention." 

This Court has not heretofore decided a case directly in- 
volving the domicile of a student seeking to vote in the town 
to which he came for the purpose of enrolling in college. How- 
ever, the question of a student's domicile will be determined 
by the following well-established rules of law, which are applica- 
ble to any situation in which i t  is necessary to locate an indi- 
vidual's domicile. 

[9] F i ~ s t :  The question whether a student's voting residence 
is a t  the location of the college he is attending or where he lived 
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before he entered college, is a question of fact which depends 
upon the circumstances of each individual's case. See In Re 
Will of Marks, 259 N.C. 326, 130 S.E. 2d 673 (1963) ; 29 C.J.S. 
Elections 5 22 (1965) ; annot., 98 ALR 2d 488 (1964) ; 8 Ore. 
L. Rev. 171 (1929). Domicile is a highly personal matter. The 
fact that  one is a student in a university does not entitle him 
to vote where "the university is situated, nor does it of itself 
prevent his voting there. He may vote a t  the seat of the uni- 
versity if he has his residence there and is otherwise quali- 
fied." Annot., 37 ALR 138, 139 (1925). 

[lo] Second: An adult student may acquire a domicile a t  the 
place where his university or college is situated, if he regards 
the place as his home, or intends to stay there indefinitely, 
and has no intention of resuming his former home. If he goes 
to a college town merely as  a student, intending to remain there 
only until his education is completed and does not change his 
intention, he does not acquire a domicile there. Baker v. Varse~ ,  
supra. See annot., 98 ALR 2d 488, 498 (1964). See 3 Geo. Wash. 
L. Rev. 121 (1934). 

[I11 Third: The presumption is that  a student who leaves his 
parents' home to enter college is not domiciled in the college 
town to which he goes. See 29 C.J.S. Elections $ 22 (1965). 
However, this presumption is rebuttable. I t  is an inference of 
fact based on probabilities and "the common experience of man- 
kind" under the circumstances. Opinion of the Justices, 46 Mass. 
(5 Met.) 587 (1843). It stems from the following principles re- 
lating to domicile: 

112-141 The law permits no individual to be without a domi- 
cile. At  birth he takes the domicile of the person upon whom 
he is legally dependent. Hence, "an unemancipated infant, being 
non sui juris, cannot of his own volition select, acquire, or 
change his domicile." Thayer v. Thayer, 187 N.C. 573, 574, 122 
S.E. 307, 308 (1924) ; I n  re  Hall, 235 N.C. 697, 702, 71 S.E. 
2d 140, 143 (1952). A domicile, once required, is presumed to 
continue. I t  is never lost until a new one is established, and 
the burden of proof rests upon the person who alleges a change. 
Reynolds v. Cotton Mills, supra; Hannon a. Grixxard, supra; 
25 Am. Jur. 2d Domicile 5 87 (1966). To effect a change of 
domicile there must be (1) an actual abandonment of the first 
domicile, accompanied by the intention not to return to i t  and 
(2) the acquisition of a new domicile by actual residence a t  
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another place, coupled with the intention of making the last 
acquired residence a permanent home. Owens v. Chaplin, sup?-a; 
I n  Re Finlayson, 206 N.C. 362, 173 S.E. 902 (1934). 

[I51 Fourth: Domicile is a fact which may be proved by direct 
and circumstantial evidence. I t  is "not more difficult of ascer- 
tainment, when required as the qualification of a voter, than 
residence or domicile a t  the moment of a man's deathv-a mat- 
ter  often disputed and determined by probate courts. Roberts 
v. Cannon, 20 N.C. 398, 411 (1839). 

[16] A student's physical presence in the college town where 
he seeks to vote demonstrably fulfills the residency require- 
ment of domicile. However, the court must rely upon both his 
words and his actions to determine whether the student has 
the requisite intent to make the town his home and to remain 
there indefinitely, the animus manendi. See annot., 98 ALR 2d 
489 (1964). 

[I71 A person's testimony regarding his intention with re- 
spect to acquiring a new domicile or retaining his old one is 
competent evidence, but i t  is not conclusive of the question. 
" 'All of the surrounding circumstances and the conduct of the 
person must be taken into consideration.' " Martin v. Martin, 
supra a t  710, 118 S.E. 2d a t  34; accord, State v. Carter, 194 
N.C. 293, 139 S.E. 604 (1927) ; Boyer v. Teague, 106 N.C. 576, 
11 S.E. 665 (1890) ; Hannon v. Grixxard, supra. The rule is 
well stated in 25 Am. Jur.  2d Domicile $ 5  91 and 93 (1966) : 
"The determination of domicile depends upon no one fact or 
combination of circumstances, but upon the whole, taken to- 
gether, showing a preponderance of evidence in favor of some 
particular place as the domicile. A person's own testimony re- 
garding his intention with respect to acquiring or retaining a 
domicile is not conclusive; such testimony is to be accepted 
with considerable reserve, even though no suspicion may be 
entertained of the truthfulness of the witness. . . . [C]ol2r 
duct is of greater evidential value than declarations. Declara- 
tions as to an intention to acquire a domicile are of slight weight 
when they conflict with the facts." (Italics ours.) 

The Supreme Judicial Court of Massachusetts, in an ad- 
visory opinion requested by its House of Representatives in 
1843, listed certain criteria for determining a student's domicile 
which are equally pertinent today: 
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If the student is maintained and supported by a parent 
with whom he has been accustomed to  reside and to whose home 
he returns to spend his vacations; "if he describes himself of 
such place and otherwise manifests his intent to continue his 
domicile there," these are circumstances tending to prove his 
domicile has not changed. If he has no parents or has separated 
from them and is not supported by them; "if he has a family of 
his own and removes with them to such town; or by purchase or 
lease takes up a permanent abode there, without intending to 
return to his former domicil; if he depend on his own prop- 
erty, income or industry for his support; - these are circum- 
stances, more or less conclusive, to show a change of domicil 
and the acquisition of a domicil in the town where the college 
is situated." Opinion of the Justices, supra a t  589-90. 

I n  addition to the foregoing considerations, an editorial 
note in 8 Ore. L. Rev. 171 (1929) suggests that  a registrar 
might, in substance, ask the student applicant for voter regis- 
tration the following questions: Did you leave your father's 
home for the temporary purpose of attending school or "of 
cutting loose from home ties"? 110 you keep your permanent 
possessions in the place you claim as your residence, or do you 
keep there only enough for temporary needs? If you were to fail 
a t  the university or were forced to discontinue your studies 
because of illness would you return to your parents' home? 
Would you be living in  the university town if the school were 
not there? If tomorrow you were to transfer to a school in 
another town would you still consider your present residence 
your home? For what purposes other than attending school 
are you in this college town? What occupation do you plan to 
follow upon graduation and where do you plan to follow i t ?  
Where do you maintain church or lodge affiliations, if any? 
Banking and business connections ? 

The answer to none of the foregoing questions would be 
conclusive of domicile, but each would be a circumstance from 
which the registrar and judge might draw an inference. On the 
other hand, as the editorial note points out, these circumstances 
might be outweighed by others: Even though the student left 
home for  temporary purposes only, the evidence might show 
that  he had since "cut loose entirely"; that  his possessions were 
left at his father's house for  storage purposes only; that  even 
though he went to  his father's house for vacations, he went only 
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to visit; that  even though he would not have come to the m i -  
versity town but for the university he had made i t  his actual 
home independently of that  fact. "He might get all his financial 
support from his father and yet have a home separate from his. 
He might transact business and belong to organizations in a 
town other than that  of his residence, a i d  so on." Id. a t  173. 

The author suggested that  before attempting to register 
as a voter in the town where he is attending school a student 
should ask himself whether he, in good faith, considers the 
college town his home. "Each student is in a position to make 
an  honest and accurate decision for himself. Other people can 
judge only from outward facts and circumstances although in 
case of a judicial determination that  judgment would have to 
prevail." Id. a t  173. 

In this case, plaintiff left her parents' home in Tarboro 
to enter Meredith College a t  Raleigh as a freshman student. 
The college sends her grades to her parents. Her father pays 
her college expenses, supports and maintains her entirely. Dur- 
ing vacations, and when the school is closed, she returns to her 
parents' home. Her only dwelling place in Raleigh is the dormi- 
tory room which she occupies subject to the rules and regula- 
tions of the college. Her personal property, except that  required 
for her immediate needs, remains a t  her parents' home. Her 
church membership is in Tarboro. Her post-graduation plans 
are  indefinite although she is "thinking about law school." Pend- 
ing her appeal to the Superior Court from the refusal of the 
Wake County Board of Elections to register her, upon the advice 
of counsel, plaintiff moved her checking account from a bank 
in Tarboro to one in Raleigh. She also changed the address on 
her driver's license and on her college registration to  show 
Meredith College as her permanent address. 

[I81 Certainly the foregoing evidence would have fully justi- 
fied the judge below in finding that  plaintiff was temporarily 
sojourning in Raleigh for the purpose of attending college ; that  
she had not abandoned her domicile in Tarboro; and that  she 
was, therefore, not eligible to vote in Raleigh. However, he did 
not make such findings. Instead he found that  plaintiff had 
abandoned her former domicile and acquired a new one in Ra- 
leigh. The facts he found are  binding on this Court, and they 
support his judgment that  she is entitled to  vote in Wake 
County. We must, therefore, affirm his judgment. However, 
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as previously pointed out, whether a particular student is en- 
titled to register and vote in the town where he or she is 
attending college must be determined by the application of the 
rules stated herein to the specific facts of that  individual's case. 
Decision here relates directly to plaintiff only. This is in no 
sense a class action. 

I t  also seems appropriate to note that  had Judge Brewer 
found that  plaintiff's domicile remained in Tarboro she would 
not have been disfranchised. She would merely have found 
herself in the same situation as many of the State's judges, 
teachers, traveling salesmen, construction workers, truck driv- 
ers, executives, and a host of others whose work will take 
them away from home on election day and who will not be able 
to vote unless they make timely application for an absentee bal- 
lot. The election law, however, has amply safeguarded the voting 
privileges of all its citizens, and there is no legal or practical 
reason why any qualified voter cannot vote a t  the place of his 
legal residence if he is sufficiently interested in doing so. G.S. 
163-226 to -240.5. 

Affirmed. 

I N  RE JOHN J. TEW, JR. 

No. 59 

(Filed 15 March 1972) 

1. Criminal Law 59 5, 124- acquittal by reason of insanity 
A verdict of not guilty due to insanity constitutes a full  ac- 

quittal, and one thus  acquitted is  entitled to  all  the  protection and 
constitutional rights a s  if acquitted upon any other ground. 

2. Criminal Law 3 5; Insane Persons 5 'I- acquittal by reason of insanity 
- inquisition 

A person acquitted of crime because of insanity will be held fo r  
and inquisition and, if i t  is  determined t h a t  he is  insane, he will be 
committed to a State  Hospital. G.S. 122-84. 

3. Insane Persons 5 1- acquittal by reason of insanity - commitment to 
hospital - purpose 

The commitment of a person acquitted of crime because of in- 
sanity is imposed for  protection of society and the  individual confined 
-not a s  punishment f o r  crime. 
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4. Insane Person § 11- acquittal by reason of insanity -right t o  dis- 
charge 

A person acquitted of crime because of insanity can be confined 
in a n  asylum only until his mental health is restored, a t  which time 
he will be entitled to  his release like any other insane person. 

5. Insane Persons 3 11- acquittal by reason of insanity - discharge from 
hospital - certificates of State  hospital superintendents - unconstitu- 
tionality of s ta tute  

Portion of G.S. 122-86 providing tha t  no judge shall discharge 
upon habeas corpus a person acquitted of crime because of insanity 
until the superintendents of the several State  hospitals have certified 
to his sanity and safety violates due process and infringes upon the 
Court's prerogative and duty to issue the wri t  of habeas corpus. N. C. 
Constitution, Art.  I, 3 21. 

6. Insane Pernsons 3 11; Habeas Corpus § 2- acquittal by reason of in- 
sanity - discharge from hospital - habeas corpus - burden of proof 

A person acquitted of crime by reason of insanity who seeks to  
be discharged from a mental hospital on the ground of restoration to 
sanity must resort t o  habeas corpus proceedings; such person has the 
burden of proving not only t h a t  he has recovered his sanity, but t h a t  
his release would not endanger himself o r  others. 

APPEAL by petitioner pursuant to G.S. 7A-30(2) from the 
decision of the Court of Appeals affirming the order of Hall, J., 
3 November 1970 Session of WAKE, reported in 11 N.C. App. 
64, 180 S.E. 2d 434. This appeal was docketed and argued in 
the Supreme Court as No. 36 a t  the Fall Term 1971. 

Habeas corpus proceeding instituted by John J. Tew, Jr., 
an inmate of Dorothea Dix Hospital, one of the State's hospi- 
tals for persons acquitted of crime on account of mental illness. 

On 17 July 1965 Tew shot and killed his wife, Inez Suggs 
Tew. In consequence he was indicted for first-degree murder 
and tried a t  the 30 August 1965 Session of the Superior Court 
of Harnett County, a t  which Judge Leo Carr presided. The 
State offered plenary evidence that Tew was guilty of the capi- 
tal crime with which he was charged. His defense mas that 
he was insane a t  the time his wife was killed. The jury's 
verdict, returned 4 September 1965, was that "the defendant is 
not guilty by reason of insanity." 

In accordance with G.S. 122-84 (1964), Judge Carr ordered 
Tew held pending an inquisition as to  his mental condition, 
which was duly held on 17 September 1965. After a plenary 
hearing Judge Carr found that Tew's mental condition "is such 
as to render him dangerous to himself and more especially to 
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other persons, and that his confinement for care, treatment and 
security demands that he be committed to  the Dorothea Dix 
Hospital in Raleigh, North Carolina." He ordered Tew commit- 
ted to the hospital "for treatment and care" pursuant to the 
provisions of G.S. 122-83 (19641, G.S. 122-84 (1964), and G.S. 
122-86 (1964). 

Since 17 September 1965 Tew has been continuously within 
the confines of Dorothea Dix Hospital. So fa r  as the record dis- 
closes, he first attempted to obtain his release in May 1969 in 
habeas corpus proceedings before Judge Hamilton Hobgood. 
After a plenary hearing, Judge Iiobgood ordered that Tew's 
confinement in the hospital continue. 

On 7 October 1970 Tew began this proceeding by applying 
to Judge C. W. Hall for a writ of habeas corpus. In his petition 
he alleged, inter alia, that "he is not now insane" and his con- 
tinued restraint in Dorothea Dix Hospital is illegal; that a t  the 
previous hearing before Judge Hobgood, Dr. R. L. Rollins, 
superintendent of Dorothea Dix Hospital, and Dr. Andrew L. 
Laczko, director of the hospital's forensic unit, gave testimony 
which "was without foundations in fact" and in conflict with 
"the facts known and expressed previously" by them; that 
"certain pressures u7ere brought upon Dr. Laczko by high offi- 
cials of Dorothea Dix Hospital which caused him to testify dif- 
ferently from what he believed" and from what he had "sol- 
emnly indicated" to Tew's attorneys he would say. He prayed 
that a writ of habeas corpus be directed to Dr. R. L. Rollins 
and to Dr. Andrew L. Laczko, requiring them to bring him 
before Judge Hall in order that the legality of his restraint 
might be determined. 

Judge Hall issued the writ and heard the matter on 3 No- 
vember 1970. In his judgment, filed 5 November 1970, Judge 
Hall made findings of fact which, except when quoted, are sum- 
marized below (enumeration ours) : 

(1) Since February 1969 Tew has worked in the hospital 
supply room in the presence of both men and women and has 
shown no disposition to harm himself or anyone else. 

(2) His "mental condition has considerably improved since 
his commitment," and drug treatment has been discontinued 
for over two years. "Recent psychiatric examinations by quali- 
fied experts reveal no evidence of any mental disorder." 
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(3) "Petitioner has now been restored to his right mind, 
is now sane, and his mental condition is not now such as to 
render him dangerous to himself or other persons." 

(4) "Petitioner has had symptoms of paranoia, which are 
now in remission; and the Superintendent of Dorothea Dix Hos- 
pital does not recommend his unconditional release." 

(5) "The superintendents of the several State hospitals 
have not certified that they have examined the petitioner and 
found him to be sane, and that his detention is no longer neces- 
sary for his own safety or the safety of the public." 

Upon the foregoing findings, Judge Hall "concluded" that 
Tew "is now sane and his detention is no longer necessary for 
his own safety or the safety of the public." Although he noted 
"doubts as to the validity of the proviso of G.S. 122-86," he held 
that he was "not authorized to discharge the petitioner until 
after the superintendents of the several State hospitals have 
certified that they have examined him and found him to be 
sane, and that his detention is no longer necessary for his own 
safety or the safety of the public." He thereupon remanded 
Tew to the custody of the Dorothea Dix Hospital. 

Tew excepted to Judge Hall's conclusion that he was not 
authorized to discharge him and to the order remanding him to 
Dorothea Dix Hospital. His application to the Court of Appeals 
for a writ of certiorari was allowed and, in an opinion by Judge 
Campbell in which Judge Graham concurred, the Court of Ap- 
peals affirmed Judge Hall's judgment. Judge Britt dissented, 
and Tew appealed under G.S. 7A-30 (2). 

Robert Morgan, Attorney General, and G. Eugene Boyce, 
Special Counsel, for the State. 

Yarborough, Blanchard, Tucker & Denson by  Charles F. 
Blanchard and Irvin B. Tucke7-, Jr., f o r  petitioner appellant. 

SHARP, Justice. 

The one question presented by this appeal is the validity 
of the last sentence of G.S. 122-86, italicized below. In whole, the 
section provides : 

"PERSONS ACQUITTED OF CRIME ON ACCOUNT OF MENTAL 
ILLNESS ; HOW DISCHARGED FROM HOSPITAL.-NO person acquit- 



616 I N  THE SUPREME COURT [280 

In re Tew 

ted of a capital felony on the ground of mental illness, and com- 
mitted to the hospital designated in $ 122-83 shall be discharged 
therefrom unless an act authorizing his discharge be passed by 
the General Assembly. No person acquitted of a crime of a 
less degree than a capital felony and committed to the hospital 
designated in  $ 122-83 shall be discharged therefrom except 
upon an order from the Governor. No person convicted of a 
crime, and upon whom judgment was suspended by the judge on 
account of mental illness, shall be discharged from said hospital 
except upon the order of the judge of the district or of the 
judge holding the courts of the district in which he was tried: 
Provided, that  nothing in this section shall be construed to 
prevent such person so confined in the hospitals designated in 
§ 122-83 from applying to  any judge having jurisdiction for a 
writ  of habeas corpus. No judge issuing a w?,it o f  habeas c o ~ p u s  
zcpon t h e  application o f  such  person shall order his  discharge 
unt i l  t h e  supe?*intendents o f  the  several S t a t e  hospitals shall 
c e r t i f y  t h a t  t h e y  have examined such  person and find h i m  t o  
be sane, and t h a t  his  detentiom is n o  longer necessary f o r  his  
own s a f e t y  or the  s a f e t y  o f  t h e  public." (Italics ours.) 

The precursor of G.S. 122-86 was N. C. Public Laws ch. 1, 
5 67 (1899). I n  pertinent par t  i t  provided: "No person acquitted 
of a capital felony, on the ground of insanity, and committed to 
the hospital for the dangerous insane, shall be discharged there- 
from unless an  act authorizing his discharge be passed by the 
general assembly. . . . 7, 

In  1904, in In r e  Boyet te ,  136 N.C. 415, 48 S.E. 789, this 
Court declared the foregoing section invalid as a legislative 
attempt to infringe upon the  Court's constitutional prerogative 
and duty to issue the  writ  of habeas corpus upon proper appli- 
cation. The Court said: A person restrained of his liberty 
cannot be required to "await the action of the Legislature before 
he can have the cause thereof inquired into." Under the con- 
stitutional guaranty that  the  privilege of the writ of habeas 
corpus shall not be suspended, "every person restrained of his 
liberty is entitled to  have the cause of such restraint inquired 
into by a judicial officer. The judicial department of the gov- 
ernment cannot by any legislation be deprived of this power or 
relieved of this duty. It must afford to every citizen a prompt, 
complete and adequate remedy by due process for every unlaw- 
ful injury to his person or property. This is absolutely essential 
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to a constitutional government." Id .  a t  423, 48 S.E. a t  792. We 
reaffirm the decision in In ye Boyette, supwx. 

Inexplicably, after the decision in Bovette, the legislature 
of 1905 attempted to cure the constitutional infirmities of Sec- 
tion 67 by re-enacting the invalidated section ipsissimis verbis 
with the addition of the following provisions : "Provided, that 
nothing in this section shall be construed to prevent such person 
so confined in the hospitals for the dangerous insane from 
applying to any judge having jurisdiction for a writ of habeas 
corpus. No judge, issuing a writ  of habeas corpus upon the 
application of such person, shall order his discharge, until the 
superintendents of the several state hospitals shall certify that  
they hare examined such person and find him to be sane, and 
that  his detention is no longer necessary for his own safety or 
the safety of the public." Rev. 8 4620 (1905). 

Needless to say, the re-enactment of invalidated Section 
67 did not validate it. The quoted additions, with insignificant 
alterations in subsequent years, are codified in the last two 
sentences of G.S. 122-86. The final sentence clearly purports to 
prohibit a judge from ordering the discharge of any such per- 
son from Dorothea Dix Hospital or Cherry Hospital (the hos- 
pitals designated in G.S. 122-83) "until the superintendents of 
the several State hospitals shall certify that they have examined 
him and find him to be sane, and that  his detention is no longer 
necessary for his own safety or the safety of the public." Be- 
cause of the conclusion we reach, we need not decide whether 
the statute designates the superintendents of Dorothea Dix 
Hospital and Cherry Hospital or the superintendents of all the 
State's mental hospitals. 

Tew contends that  the certification requirement of G.S. 
122-86 is unconstitutional, and Judge Hall's findings that he is 
now sane and safe requires his unconditional release. He asserts : 
(1) to make such certification an  indispensable requisite for his 
release, without providing any recourse in the event a superin- 
tendent should arbitrarily or erroneously refuse certification, 
deprives him of due process of law, N. C. Const. art.  I, 19 
(1970), and (2) to prohibit a judge from releasing him on a 
writ  of habeas corpus under any circumstances until the super- 
intendents have issued the required certificates suspends the 
privilege of the writ  of hableas corpus as to him and infringes 
upon the court's prerogative and duty to issue the writ, N. C. 
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Const. art. I, 5 21 (1970). These contentions require serious 
consideration. 

[I-41 A verdict of not guilty due to insanity constitutes a full 
acquittal, and one thus acquitted "is entitled to all the protection 
and constitutional rights as if acquitted upon any other ground." 
I n  r e  Boye t t e ,  s u p m  a t  419, 48 S.E. at 791. See 68 Yale L. J. 293 
(1958). However, such a person will be held for an inquisition 
and, if i t  is determined that he is then insane, he will be com- 
mitted to a State hospital. G.S. 122-84. The commitment of such 
a person following an acquittal is imposed for the protection of 
society and the individual confined-not as punishment for 
crime. Sa l inger  v. Super in tenden t ,  206 Md. 623, 112 A. 2d 
907 (1955) ; I n  r e  Clark, 86 Kan. 539, 121 P. 492 (1912). He 
can be confined in an asylum only  " 'until his mental health is 
restored when he will be entitled to his release, like any other 
insane person.' " I n  re Boye t t e ,  s u p r a  a t  419, 48 S.E. at  791. See 
generally, 38 Tex. L. Rev. 849 (1960) ; 112 U. Pa. L. Rev. 733 
(1963-64) ; 1961 Duke L. J. 481. 

In G.S. 122-86 the legislature clearly manifested its dual 
purpose to protect the public from the premature release of "a 
criminally insane" person and to protect such an individual 
from himself. The certification requirement also discloses the 
legislature's conviction that judges are not qualified to make 
medical findings, and that the institutional psychiatrists are 
better equipped to determine whether such a person has re- 
covered his sanity and is no longer dangerous. The requirement 
of examination and certification from each of the several su- 
perintendents divides the responsibility in the event insanity 
recurs in a petitioner certified to be sane and safe. Presumably 
multiple certification diminishes the danger that a superin- 
tendent, fearful of public censure in the event of a recurrence, 
will keep a patient confined longer than is reasonably necessary. 

The question before us, however, is not whether the purpose 
and premise upon which the legislature based the statute are 
sound, but whether i t  can constitutionally make the court's 
power to release petitioner upon habeas corpus depend solely 
upon certification by the several superintendents that he is now 
sane and safe. The answer is NO. The power of the court, in a 
proper case, to discharge a person acquitted of crime because of 
insanity, cannot be thus circumscribed. Such a condition would 
deprive the court of any exercise of judicial discretion and 
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nullify its power to release an inmate being illegally detained 
in a mental hospital. In r e  Boyette,  supra. The legislature, in 
one sentence of its 1905 enactment, recognized the right of a 
person confined in a mental hospital to apply to a judge for a 
writ of habeas corpus and, in the next, imposed a condition 
which would effectively defeat the purpose of the writ. 

[5] Psychiatry is not an exact science, and hospital doctors 
are not infallible. Yet G.S. 122-86 would not permit a petitioner 
to establish his restoration to sanity by the testimony of other 
qualified psychiatrists. I t  provides no remedy or procedure 
whatever to determine a charge (such as the one made here) 
that a superintendent arbitrarily withheld a certificate, acted in 
bad faith, or was honestly mistaken in judgment. It  merely 
decrees, with complete finality, that no judge shall discharge a 
person acquitted of crime because of insanity until the superin- 
tendents of the several State hospitals have certified to his 
sanity and safety. I t  does not, therefore, meet the requirements 
of due process. We hold that the absolute certification require- 
ment of G.S. 122-86 is unconstitutional. See Rogers v. State ,  
459 S.W. 2d 713, 716-17 (Tex. Civ. App. 1970). 

G.S. 122-86 has not been materially changed since 1905 and 
the changes then made created a mishmash. The section is 
now "a thing of shreds and patches," and its presence in the 
General Statutes is deceptive and confusing. The first sentence 
was declared unconstitutional in 1904 for reasons which are 
equally applicable to the second. The third sentence is a part 
of G.S. 122-84, and the fourth is a constitutional guaranty. 
This decision invalidates the fifth and last sentence. 

[6] When the legislature has prescribed adequate procedures 
whereby one acquitted of crime because of mental illness may 
have determined the issue of his restoration to sanity, the gen- 
eral rule is that one who seeks to be discharged from a mental 
hospital on that ground must show that he has exhausted the 
statutory remedy before resorting to habeas corpus. Annot., 73 
A.L.R. 567 (1931) ; annot., 95 A.L.R. 2d 54 (1964) ; 39 Am. 
Jur. 2d Habeas Corpus Q 87 (1968) ; 21 Am. Jur. 2d C7*imi?zal 
Law 5 61 (1965) ; 44 C.J.S. Insane Persons $ 131b (1945). In 
this State, there is no such statutory procedure. G.S. 122-84 
specifies the procedure whereby the authorities having the 
custody of persons acquitted of crime on the grounds of insanity 
may initiate proceedings for his release. One who seeks his own 
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release must resort to  habeas corpus proceedings. See 41 Am. 
Jur.  2d Incompetent Persons 8 46 (1968). In  that  proceeding he 
has the burden of proving not only that  he has recovered his 
sanity, but that  his release would not endanger himself or 
others. Ragsdale v. Overholse~, 281 I?. 2d 943 (D.C. Cir. 1960). 
See 21 Am. Jur.  2d Criminal Law 5 58 (1965) ; 39 C.J.S. Habeas 
Corpus 8 48 (1944). 

I n  Ragsdale, Burger, Circuit Judge, now Chief Justice of 
the United States, noted that  one who has been committed to a 
mental institution in consequence of having obtained a verdict 
of not guilty by reason of insanity belongs to  an  exceptional class 
of people. He not only has the burden of proof when he seeks 
his release, said Judge Burger, but " [i] n a 'close' case even 
where the  preponderance of the evidence favors the petitioner, 
the doubt, if reasonable doubt exists about danger to the public 
or the patient, cannot be resolved so as  to risk danger to the 
public or  the individual. A patient may have improved ma- 
terially and appear to be a good prospect for restoration as a 
useful member of society; but if an  'abnormal mental condition' 
renders him potentially dangerous, reasonable medical doubts 
or  reasonable judicial doubts are  to be resolved in favor of the 
public and in favor of the subject's safety." Id. a t  947. 

The manner in which this case comes to us presents prac- 
tical problems. Since Judge Hall remanded petitioner to  the 
custody of Dorothea Dix Hospital without declaring the certifi- 
cation requirement of G.S. 122-86 unconstitutional the State did 
not except t o  the findings of fact or appeal. Satisfied with 
Judge Hall's findings, petitioner did not bring up the evidence 
which Judge Hall heard and upon which presumably he based 
his findings. As previously noted, petitioner's sole assignment 
of error is that  the judge erred in failing to declare the statute 
unconstitutional and to  release him upon the facts found. 

Petitioner's position is not without its logic. However, we 
concluded that  the present posture of the case does not justify 
our remanding i t  with directions that  a judgment be entered 
ordering Tew's immediate release. In  the first  place, we do not 
know what Tew's mental condition is today. More than sixteen 
months have elapsed since Judge Hall made his findings. Al- 
though he found that  Tew was then sane he also found that  he 
had shown "symptoms of paranoia which are now in remission ; 
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and the Superintendent of Dorothea Dix Hospital does not rec- 
ommend his unconditional release." 

"The term 'remission' a t  best means a temporary recovery, 
perhaps a temporary, partial recovery." I n  r e  Rosenf ie ld ,  157 
F. Supp. 18, 22 (1957). Since Tew was acquitted of first- 
degree murder by reason of insanity the public interest requires 
that  we make no assumptions about his present mental condi- 
tion. Furthermore, a t  the time Judge Hall made his findings 
he was under a misapprehension as to the applicable law. Even 
though he expressed doubt about the constitutionality of the 
certification requirement of G.S. 122-84, he held he was with- 
out authority to release him until the certificates were obtained. 
Under this view, any findings with reference to Tew's mental 
condition were superfluous and without consequences. It does 
not appear that, but for the statute, he would have ordered 
Tew's unconditional release in the face of Dr. Rollins' refusal to 
recommend it. This refusal, which Judge Hall incorporated in 
his findings, bolsters our conclusion that  the judgment should 
be vacated and this proceeding remanded for a hearing de nox70. 
It is so ordered. 

At  the hearing the burden of proof will be upon petitioner. 
The judge will consider all the evidence offered by both peti- 
tioner and the State and make his findings therefrom. Accord- 
ing to the facts found, Tew may be granted his unconditional 
release or  he may be remanded to the custody of Dorothea Dix 
Hospital. Further, we perceive no legal reason why he could 
not be granted a conditional probationary release if his mental 
condition be found to justify it. See G.S. 122-67 (1964). We 
note that  Tew is not now a person charged with crime or one 
upon whom judgment has been suspended; nor is he one await- 
ing sentence. 

The decision of the Court of Appeals i s  

Reversed.  
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STATE O F  NORTH CAROLINA v. DENNY JUNIOR FREEMAN 

No. 25 

(Filed 15 March 1972) 

1. Criminal Law 3 15- change of venue -local prejudice - failure of 
record to  show ruling on motion 

Defendant in  a f i r s t  degree murder prosecution is not entitled 
to  a new tr ia l  by reason of the failure of the record to show a ruling 
by the t r ia l  court upon a motion for  change of venue on account of 
local prejudice which was prepared and filed by defendant without 
the  knowledge of his counsel, since proceeding with the t r ia l  was, i n  
effect, a denial of the  motion, and the record shows no abuse of dis- 
cretion in  such denial. 

2. Criminal Law fj 99- expression of opinion by court 
I t  is  error  fo r  the  t r ia l  judge to express o r  imply, in  the presence 

of the jury, any opinion a s  to  the guilt or innocence of the defendant, 
or a s  to  any  other fact  t o  be determined by the jury, o r  a s  to  the 
credibility of a n y  witness. G.S. 1-180. 

3. Criminal Law § 99- questions by trial judge - clarification of tes- 
timony 

The t r ia l  judge may direct questions to  a witness fo r  the purpose 
of clarifying his testimony and promoting a better understanding of it. 

4. Criminal Law 8 99- questioning of witness by trial judge - expres- 
sion of opinion 

In  this homicide prosecution, the t r ia l  court did not express a n  
opinion in asking one State's witness thirteen questions o r  in  asking a 
second State's witness five questions, where each question was de- 
signed to clarify the testimony of the witness a s  to  the  location of 
the defendant and the deceased a t  the time the homicide occurred. 

5. Criminal Law 8 99- questioning of defendant by trial judge - expres- 
sion of opinion 

I n  this homicide prosecution, the t r ia l  court did not express a n  
opinion i n  any of nine questions propounded t o  defendant where their  
purpose was to enable the court to  rule upon objections by the  solici- 
tor, to  clarify a simple, affirmative answer to  a question asked i n  the 
alternative, to  clarify defendant's ambiguous answers t o  questions by 
the solicitor concerning a prior conviction, o r  to  enable the court t o  
make a n  accurate note concerning defendant's testimony a s  to  his 
reason for  following deceased out of the poolroom where the homicide 
occurred. 

6. Criminal Law 3 99- questions asked defendant - sustaining of solici- 
tor's objections - expression of opinion 

The t r ia l  court did not express a n  opinion on the credibility o r  
guilt of defendant in  sustaining the solicitor's objections on ten occa- 
sions t o  questions propounded t o  the  defendant on direct examina- 
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tion, the ruling in each instance being the customary ruling, "Ob- 
jection sustained," and the rulings being interspersed with six others 
overruling objections by the  solicitor. 

7. Homicide 5 15; Criminal Law 9 169- intent to  kill-exclusion of 
testimony by defendant - harmless error 

I t  was error  fo r  the t r ia l  court in  a f i r s t  dergee murder prosecu- 
tion t o  sustain the solicitor's objection to a question propounded to 
the defendant by his counsel a s  to whether defendant a t  any  time 
intended to kill the deceased; however, such error  was harmless 
where the defendant thereafter testified without objection t h a t  he did 
not intend to hit  deceased with the bullets he fired, and so did not 
intend to kill him, and the  court charged the jury tha t  in  order to  
convict defendant of f i rs t  degree murder i t  must find beyond a rea- 
sonable doubt t h a t  defendant specifically intended to kill the  deceased. 

8. Homicide 3 21- f i rs t  degree murder - sufficiency of State's evidence 
There was ample evidence to support the submission of the charge 

of f i rs t  degree murder to  the jury where the State's evidence tended 
to show t h a t  defendant armed himself, concealed his weapon, sought 
out a confrontation with the deceased, who did not know him, followed 
deceased from a poolroom and knocked him down, and when deceased 
retreated back into the poolroonl without any attempt to  strike the 
defendant, twice fired his pistol a t  deceased a t  close range and 
thereby caused his death. 

9. Criminal Law § 166- abandonment of assignment of error 
An assignment of error  not brought forward into defendant's 

brief is  deemed abandoned. 

10. Homicide 3 24- instructions -burden of proof - reasonable doubt 
The t r ia l  court adequately instructed the jury t h a t  each of the 

necessary elements of murder in  the f i rs t  degree must be proved be- 
yond a reasonable doubt in  order to convict defendant of t h a t  charge. 

11. Homicide 3 30- failure t o  submit involuntary manslaughter - harm- 
less error 

I n  this f i rs t  degree murder prosecution wherein defendant testi- 
fied t h a t  he did not intend to hit  deceased with the bullets he fired, 
the t r ia l  court's failure to  charge t h a t  the jury might return a verdict 
of involuntary manslaughter constituted harmless error, where the  
court clearly instructed the jury tha t  a n  intent to  kill was a n  element 
of f i rs t  degree murder, and the jury returned a verdict of guilty of 
f i rs t  degree murder with a recommendation of life imprisonment, i t  
being clear from the verdict t h a t  the jury did not believe defendant's 
testimony a s  to  his intention and t h a t  failure to  charge on involuntary 
manslaughter did not affect the verdict. 

APPEAL by defendant from Cohom,  J., a t  the 6 September 
1971 Session of CHOWAN. 

Under an indictment, proper in form, the defendant was 
tried for the murder of George Thomas Smith. The jury re- 
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turned a verdict of guilty of murder in the f irst  degree, with 
recommendation that  the defendant be sentenced to imprison- 
ment for life. Judgment was entered in accordance with the 
verdict. 

The evidence for  the State is to the following effect: 

A t  approximately 10:30 p.m. on 30 April 1971, Smith was 
playing pool in the Pickwick Pool Hall in Edenton. The defend- 
ant  came in and shortly thereafter asked a bystander if he knew 
George Smith. The bystander pointed out Smith to the defend- 
ant. Thereafter, Smith left the pool hall. The defendant followed 
him out. In  a few minutes Smith came back in, bleeding a t  the 
mouth. He asked that  the police be called. At  that  instant the 
defendant, standing outside the pool hall, fired two pistol shots 
through the screen door. One struck Smith in the neck, passing 
through the esophagus, the jugular vein and the carotid sheath. 

Smith was immediately carried to the local hospital, given 
medical attention and promptly transferred by ambulance to  
the hospital in Elizabeth City. Shortly after arrival there, he 
died. In  the opinion of the surgeon who examined him a t  the 
Elizabeth City Hospital, the cause of death was the gunshot 
wound in the neck. 

A police officer, on routine patrol of the poolroom area 
heard someone, not in sight, say, "I am going to blow your 
G.d. head off." Proceeding in the direction of the voice, the 
officer observed the defendant alone on the sidewalk, eight to 
ten feet from the door of the poolroom, and saw him point a 
pistol toward the door and fire i t  twice. The officer then dis- 
armed and arrested the defendant. 

The defendant's evidence was to the following effect: 

Smith and his wife were separated. Thereafter, the defend- 
an t  began going with Mrs. Smith. A few days prior to the 
shooting, the defendant, while visiting in the home of Mrs. 
Smith's mother, where Mrs. Smith resided, heard some man in 
another part  of the house, whom he took to be Smith, then 
unknown to him, and whose voice he subsequently identified 
as Smith's voice, say that  he was going to kill "that short legged, 
sawed off s.b." and that  he had a shotgun in the back seat of 
his car. The defendant, believing this declaration referred to 
him, and having been told by Mrs. Smith's sister that  Smith had 
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a gun, attempted unsuccessfully to have a warrant issued for 
Smith. Nothing further happened on that  occasion. 

On the night of the shooting, the defendant entered the 
poolroom and, after having Smith pointed out to him, followed 
Smith out of the poolroom. He called to Smith, who was pre- 
ceding him along the sidewalk. When Smith stopped, the de- 
fendant walked up to him, identified himself and told Smith he 
was the one who had been dating Smith's wife. Smith first  
denied and then admitted that  he had said he was going to 
blow the defendant's brains out, and also first denied and then 
admitted that  he had threatened to kill his (Smith's) two chil- 
dren who were living with Mrs. Smith. Upon these admissions 
by Smith, the defendant struck Smith with his fist and knocked 
him down. Smith got up and walked to  the poolroom door. He 
made no attempt to strike the defendant. The defendant turned 
partially around to leave the scene and heard someone say, "I 
am going to blow your G.d. brains out." He could not see Smith 
clearly behind the screen door of the poolroom and, in fear of 
his own life, pulled his pistol out of concealment under his 
shirt and shot. He "didn't have no intention of hitting him," 
but was "more or less trying to scare him and trying to keep 
him inside that  poolroom." 

The defendant never saw Smith with any kind of a weapon. 
The defendant had previously been convicted and fined for 
assault with a deadly weapon and had been convicted three times 
for  the offense of escape, the record not showing the offense 
or offenses for which he was serving a sentence a t  the time of 
the escapes. 

A t t o r n e y  General M o ~ g a n  and Associate A t t o r n e y  Speas 
fo r  t h e  State. 

Walter H. Oakey, JY., fo r  defendant .  

LAKE, Justice. 

The defendant is not entitled to a new trial by reason of 
the failure of the record to show a ruling by the trial court 
upon a motion prepared and filed by the defendant, himself, for 
a change of venue, this being his Assignment of Error  No. 1. 
Prior to the filing of this document, competent, experienced 
counsel was appointed to represent the defendant and has repre- 
sented him diligently a t  all stages of this proceeding. The motion 
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was prepared and filed without the knowledge of the defendant's 
counsel. Upon receipt of the document, the presiding judge 
wrote the defendant, with a copy to his counsel, advising him 
that he had court-appointed counsel, that he should communi- 
cate with his counsel a t  once and that any motions "that are 
to be made can be made through him." The motion for change 
of venue was not renewed. 

Thereafter, a t  the defendant's arraignment, the court, prior 
to ordering the drawing of a special venire from the Chowan 
County jury box, inquired, "Is there anything before I proceed 
with this order?" The defendant's counsel replied, "No, Sir, we 
are ready." The order for the special venire was thereupon 
entered and the trial of the defendant proceeded. 

[I] The defendant's contention, in his self-prepared motion, 
was that the deceased, a resident of Edenton, had many friends 
therein, whereas the defendant was from "out of town," and a 
newspaper, circulated in the Town of Edenton, and radio 
broadcasts had contained vivid accounts of the incident, which 
would prevent the selection of a fair jury. The granting of a 
motion for change of venfie on account of local prejudice rests 
in the discretion of the trial court. State v. Ray,  274 N.C. 556, 
568, 164 S.E. 2d 457; State v. Allen, 222 N.C. 145, 22 S.E. 2d 
233. There is nothing whatever in the record to indicate abuse 
of discretion if, indeed, the motion filed by the defendant should 
not be deemed waived or withdrawn by his counsel. Proceeding 
with the trial was, in effect, a denial of the motion. Nothing in 
the record indicates that the defendant exhausted the peremp- 
tory challenges allowed him by law in the selection of the jury. 

Assignments of Error 2, 3 and 5 are to questions directed 
by the court to witnesses for the State and to the defendant as 
a witness in his own behalf, the contention being that thereby 
the court indicated to the jury an opinion that the defendant 
was guilty and reflected upon his credibility. The defendant 
concedes that the questions would not have been improper had 
they been asked by the solicitor. 

12, 31 It is elementary that it is error for the trial judge to 
express or imply, in the presence of the jury, any opinion as to 
the guilt or innocence of the defendant, or as to any other fact 
to be determined by the jury, or as to the credibility of any 
witness. It is immaterial how such opinion is expressed or im- 
plied, whether in the charge of the court, in the examination 
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of a witness, in the rulings upon objections to evidence or in 
any other manner. G.S. 1-180; State v. Atkinson, 278 N.C. 168, 
177, 179 S.E. 2d 410; State v. Belk, 268 N.C. 320, 150 S.E. 2d 
481; State v. Douglas, 268 N.C. 267, 271, 150 S.E. 2d 412; 
State v. Owenby, 226 N.C. 521, 39 S.E. 2d 378. I t  is equally 
clear that, as the defendant here concedes, the trial judge may 
direct questions to a witness for the purpose of clarifying his 
testimony and promoting a better understanding of it. The rule 
with reference to such questions by the court is thus stated 
by Justice Huskins in State v. Colson, 274 N.C. 295, 308, 163 
S.E. 2d 376, cert. den., 393 U.S. 1087: 

"Defendant assigns as error certain questions put to 
witnesses by the trial judge during the trial. The Court 
of Appeals found no merit in this assignment, and we agree. 
'It has been the immemorial custom for the trial judge to 
examine witnesses who are tendered by either side when- 
ever he sees fi t  to do so. . . . ' State v. Horne, 171 N.C. 787, 
88 S.E. 433. Such examinations should be conducted with 
care and in a manner which avoids prejudice to either par- 
ty. If by their tenor, their frequency, or by the persistence 
of the trial judge they tend to convey to the jury in any 
manner a t  any stage of the trial the 'impression of judicial 
leaning,' they violate the purpose and intent of G.S. 1-180 
and constitute prejudicial error. State v. McRae, 240 N.C. 
334, 82 S.E. 2d 67; Andrews v. Andrews, 243 N.C. 779, 
92 S.E. 2d 180; State v. Peters, 253 N.C. 331, 116 S.E. 2d 
787; State v. Lea, 259 N.C. 398, 130 S.E. 2d 688. Even so, 
this Court has said that 'Judges do not preside over the 
courts as moderators, but as essential and active factors or 
agencies in the due and orderly administration of justice. 
It is entirely proper, and sometimes necessary, that they 
ask questions of a witness so that the "truth, the whole 
truth, and nothing but the truth" be laid before the jury.' 
Eekhout v. Cole, 135 N.C. 583, 47 S.E. 655. We have ex- 
amined the questions by the judge to which exception was 
taken, and in our opinion no prejudice resulted from them. 
The questions served only to clarify and promote a proper 
understanding of the testimony of the witnesses and did 
not amount to an expression of opinion by the judge. State 
v. Carter, 233 N.C. 581, 65 S.E. 2d 9; State v. Grundler, 
251 N.C. 177, 111 S.E. 2d 1." 
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It is, of course, immaterial upon this point that i t  was not 
the motive of the trial judge to convey any opinion of his own 
to the jury, or that his expression or intimation of such opinion 
was inadvertent. State v. Lea, 259 N.C. 398, 130 S.E. 2d 688. 
Upon appeal, we must examine such questions or comments by 
the court with care to see if a juror could reasonably infer 
therefrom that the judge was intimating an opinion as to the 
credibility of the witness or as to any fact to be determined by 
the jury. If so, the defendant must be given a new trial. Much 
depends upon tone of voice and facial expressions not dis- 
coverable in the printed record. The trial judge must be con- 
stantly alert to avoid the expression of his opinion in any 
manner whatever. 

It is the duty of the trial judge, in his charge to the 
jury, to review the evidence to the extent necessary to apply 
the law thereto. He must also rule upon the motions, if any, of 
the defendant for a judgment of nonsuit. Obviously, in order 
to perform these duties, the judge must hear and understand 
the answers given by a witness to questions propounded by 
counsel. He may, with care, propound questions of his own to 
a witness for this purpose. 

141 We have carefully examined the thirteen questions pro- 
pounded by the court to the State's first witness, Tom White, 
to each of which the defendant took an exception. Each was 
designed to clarify the testimony of this witness as to the 
location of the witness, the defendant and Smith at  the time of 
the firing of the shots about which the witness had testified. 
We find nothing therein which could reasonably be construed 
as intimating any opinion by the court concerning these matters, 
the credibility of the witness or the guilt of the defendant. 
Several of these questions were the result of unclear answers 
by the witness to a previous question by the court. 

Similarly, the five questions which the court asked the 
State's witness Grandy were designed to ascertain the respec- 
tive positions of the defendant and Smith with reference to the 
poolroom door a t  the time of the shooting, which this witness 
had testified he observed. Nothing in the record before us in- 
dicates that a juror could reasonably have inferred from any 
of these questions, or from all of them, that the judge was 
expressing an opinion as to these facts, the credibility of the 
witness or the guilt of the defendant. 
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[S] The defendant also excepts to nine questions directed by 
the court to the defendant, himself, when testifying in his own 
behalf. Three of these were propounded by the court following 
objections by the solicitor to questions asked by defendant's 
counsel. Their purpose was to elicit information which would 
enable the court to rule properly upon the objection. These 
questions were entirely proper. Another question was to clarify 
a simple, affirmative answer to a question asked in the alterna- 
tive. Four others were to clarify the defendant's ambiguous an- 
swers to questions by the solicitor concerning a prior conviction 
on the charge of assault with a deadly weapon. The remaining 
question appears to have been to enable the court to make an 
accurate note concerning the defendant's testimony as to his 
reason for  following Smith out of the poolroom. We find nothing 
in these questions which could reasonably be deemed by a juror 
to imply an opinion by the court as to the defendant's credibility 
or guilt, or as to any fact to be determined by the jury. 

[6] The defendant also takes exception to ten rulings of the 
trial court sustaining the solicitor's objections to questions pro- 
pounded to the defendant on direct examination. The defendant 
assigns these rulings as error, not because of any present dis- 
agreement as to the competency of the evidence sought to be 
introduced, but as  reflections upon the credibility of the defend- 
ant  and indications of an opinion of the court concerning his 
guilt. In each instance the ruling of the court was the customary 
ruling, "Objection sustained." These rulings, which were inter- 
spersed with six others overruling objections by the solicitor, 
constituted no violation of G.S. 1-180. We find no merit in 
the defendant's Assignments of Error  2, 3 and 5. 

[7] Assignment of Error No. 6 is to the court's sustaining of 
the solicitor's objection to this question propounded to the de- 
fendant by his counsel: "Did you a t  any time have any inten- 
tion in your mind of killing George Thomas Smith?" The defend- 
ant  was on trial for murder in the first  degree. A murder not 
committed by one of the means specified in G.S. 14-17 and not 
committed in the perpetration of, or attempt to perpetrate, an- 
other felony, is not murder in the first  degree unless there was, 
on the part of the defendant, an  actual, specific intent to kill. 
State v. Propst, 274 N.C. 62, 70, 161 S.E. 2d 560. Thus, i t  was 
error to sustain the objection to this question. Nothing else ap- 
pearing, this error would entitle the defendant to a new trial. 
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However, the record shows that; following the objection 
and prior to the ruling of the court, the witness answered "No." 
The court did not instruct the jury to disregard the answer. 
There was no motion to strike. The solicitor merely requested 
the court to instruct the witness not to answer a question follow- 
ing an objection until the court ruled on the objection. The 
court so directed the witness. More significantly, as the direct 
examination of the defendant by his counsel continued, the 
defendant testified, without objection: "I was shooting a t  him, 
but I didn't have no intention of hitting him. I was more or 
less trying to scare him and t ry  to keep him inside that pool- 
room." Thus, the jury had before i t  the defendant's testimony 
that he did not intend to kill Smith. 

In the charge the court specifically instructed the jury 
that to convict the defendant of murder in the first degree, i t  
must find, beyond a reasonable doubt, every element of the 
offense, that one element is an unlawful killing with premedita- 
tion and that "when we say that the killing must be accompa- 
nied by deliberation and premeditation i t  is meant that there 
must be a fixed purpose to kill." Again, the court charged: "A 
specific intent to  kill, while a necessary constituent of the 
element of premeditation and deliberation in first degree 
murder, is not an element of second degree murder, or man- 
slaughter." Again: "So I instruct you that if upon a considera- 
tion of all of the evidence the State has satisfied you from the 
evidence and beyond a reasonable doubt that the defendant un- 
lawfully, feloniously, wilfully and with malice and premedita- 
tion, and deliberation, intentionally shot and killed George 
Thomas Smith, then you would return one of two verdicts, 
either guilty of murder in the first degree, or guilty of murder 
in the first degree with a recommendation a t  the time of return- 
ing your verdict, that the prisoner's punishment be imprisonment 
for life in the State's Prison, instead of death.'' The court then 
further instructed the jury that if the State had failed to satisfy 
them from the evidence and beyond a reasonable doubt of the 
defendant's guilt of murder in the first degree they would 
acquit him of that charge and pass to a consideration of murder 
in  the second degree and of manslaughter. 

In view of these instructions and the subsequent admission 
of the defendant's testimony that he did not intend to hit Smith 
with the bullets he fired, and so, did not intend to kill him, the 
above mentioned error must be deemed harmless. 
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[8] There was ample evidence to support the submission of 
the charge of first degree murder to the jury and to support the 
jury's verdict. The evidence for the State, if believed, is suf- 
ficient to show that the defendant armed himself, concealed 
his weapon, sought out a confrontation with Smith, who did not 
know him, followed him from the poolroom, knocked Smith 
down and, when Smith retreated back into the poolroom without 
any attempt to strike the defendant, twice fired his pistol at him 
a t  close range and thereby caused his death. There was, there- 
fore, no error in overruling the defendant's motion for judg- 
ment of nonsuit on the charge of murder in the first degree or 
in denying the motion to set aside the verdict on the ground 
that the evidence failed to show premeditation and deliberation. 
The defendant's Assignments of Error 4 and 10 are, therefore, 
overruled. 

[9] Assignment of Error No. 7, not being brought forward into 
the brief of the defendant, is deemed abandoned. State v. Bald- 
win, 276 N.C. 690, 174 S.E. 2d 526; State v. Barber, 270 N.C. 
222, 154 S.E. 2d 104; Branch v. State, 269 N.C. 642, 153 S.E. 
2d 343; Rule 28, Rules of Practice in the Supreme Court. We 
have, nevertheless, examined it and find no merit therein. 

[lo] In his Assignment of Error No. 8, the defendant contends 
that the court erred in failing adequately to charge that each of 
the necessary elements of murder in the first degree must be 
proved beyond a reasonable doubt in order to convict the defend- 
ant of that charge. An examination of the charge discloses that 
the court instructed the jury: "The defendant, who has not the 
burden of proof, is not bound to disprove the State's case, for 
the State must fail if upon the whole evidence i t  fails to satisfy 
you, the jury, beyond a reasonable doubt that the defendant is 
guilty of every element of the offense charged against him in 
the bill of indictment." The elements of murder in the first de- 
gree were set forth and properly defined in the charge. There- 
upon, the court instructed the jury: "These elements must be 
established beyond a reasonable doubt, and found by the jury 
before a verdict of murder in the first degree can be rendered 
against the defendant." We find no merit in this assignment 
of error. 

[ I l l  In his Assignment of Error No. 9, the defendant contends 
that the court erred in failing to instruct the jury that they 
might return a verdict of guilty of involuntary manslaughter. 
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The basis of this contention is the defendant's testimony that  
he did not intend to hit Smith when he fired the pistol. After 
instructing the jury that  to  return a verdict of guilty of murder 
in the f irst  degree, i t  must find beyond a reasonable doubt that  
the defendant with premeditation and deliberation shot and 
killed Smith, the court charged: "A specific intent to kill, while 
a necessary constituent of the element of premeditation and 
deliberation in f irst  degree murder, is not an element of second 
degree murder, or manslaughter, * * * So i t  is for you to de- 
termine as to  whether the defendant intentionally used the 
pistol, and if so if he intentionally shot George Smith. I t  is 
not necessary to constitute murder in the second degree that  
he should have intended his death, but i t  is necessary that  he 
should have intended to shoot George Smith with the pistol, 
and that  as a result of the act George Smith did in fact die. 
* * " Now manslaughter, generally speaking, is the unlawful 
killing of a human being without malice, express or implied, 
and without deliberation and premeditation. Voluntary man- 
slaughter is an  intentional homicide in sudden passion or  heat 
of blood, caused by something which the law recognizes as ade- 
quate provocation, and not with malice aforethought and not 
with premeditation and deliberation. The most common instance 
of voluntary manslaughter is where one unlawfully and inten- 
tionally kills another by reason of anger, suddenly aroused by 
provocation which the law deems adequate, anger naturally 
aroused from such provocation and the killing being done be- 
fore time has elapsed for passion to subside and reason to re- 
sume her sway." The court then charged that  the jury might 
return a verdict of guilty of murder in the f irst  degree, guilty 
of murder in the f irst  degree with a recommendation that  the 
punishment be imprisonment for life, guilty of murder in the 
second degree, guilty of manslaught,er, or not guilty. The final 
instruction was that  if the State had satisfied the jury beyond 
a reasonable doubt that  the defendant "unlawfully, feloniously, 
wilfully and with malice and premeditation, and deliberation, 
intentionally shot and killed George Thomas Smith" (emphasis 
added), the jury would return a verdict of guilty of murder 
in the f irst  degree or guilty of murder in the f irst  degree with 
a recommendation that  punishment be imprisonment for life, 
but if the State had failed so to satisfy the jury, i t  would acquit 
him of murder in the f irst  degree and consider his guilt or inno- 
cence of murder in the second degree and if the State had failed 
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to satisfy the jury as to his guilt on that charge, the jury would 
consider "his guilt or innocence of voluntary manslaughter if 
you acquit him on the charge of second degree murder.'' 

Notwithstanding the defendant's testimony as to his in- 
tention, and the court's clear instruction that an intent to kill 
was an element of first degree murder, the jury returned a 
verdict of guilty of first degree murder with a recommenda- 
tion that the punishment be life imprisonment. Thus, i t  is clear 
that the jury did not believe the defendant's testimony as to 
his intention. Had i t  done so, i t  would have, pursuant to the 
court's instructions, returned a verdict of guilty of second de- 
gree murder or not guilty. The court's failure to charge Chat 
the jury might return a verdict of involuntary manslaughter 
did not, therefore, affect the verdict and must be deemed harm- 
less error. 

The defendant has had a fair trial with the aid of able, 
experienced and diligent counsel. The verdict of the jury is 
fully supported by the evidence and we find in the record no 
basis for granting him a new trial. 

No error. 

STATE OF NORTH CAROLINA v. WILBERT LONG, JR., WILL 
JOHNSON, JR., AND EDDIE LEE JOHNSON 

No. 81 

(Filed 15 March 1972) 

1. Criminal Law fj 88; Witnesses 3 8- cross-examination-collateral 
matter - rebuttal evidence 

Answers made by a witness to a collateral question on cross- 
examination are conclusive, and the party who draws out such 
answers will not be permitted to contradict them, except (1) where 
the question put to the witness on cross-examination tends to connect 
him directly with the cause or  the parties, and (2)  where the cross- 
examination is as to a matter tending to show motive, temper, dispo- 
sition, conduct, or interest of the witness toward the cause or parties. 

2. Criminal Law 3 88; Witnesses 3 8- material or collateral matter - 
test 

The proper test for determining what is material and what is 
collateral is  whether the evidence offered in contradiction would be 
admissible if tendered for some purpose other than mere contradiction; 
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or in the case of prior inconsistent statements, whether evidence of 
the facts stated would be so admissible. 

3. Criminal Law 5 88; Robbery § 3; Witnesses § 8- armed robbery - 
cross-examination a s  to acquisition of pistol -material matter - re- 
buttal testimony 

In a prosecution for attempted armed robbery of a service sta- 
tion. cross-examination of defendant as  to whether the vistol used in 
the 'attempted robbery had been acquired by him in the-robbery of a 
grocery store was an inquiry tending to establish an essential element 
of the crime for which defendant was on trial-the criminal intent 
of defendant when he entered the service station-rather than an in- 
quiry about a collateral matter; consequently, the State was not 
bound by defendant's denial tha t  he had acquired the pistol in such 
manner and could properly present rebuttal testimony by an  em- 
ployee of the grocery store that  defendant had taken the pistol in a 
robbery of the store. 

4. Criminal Law § 169- error in 1imi.ting consideration of evidence- 
prejudice 

Defendant was not prejudiced by the fact that  the trial court 
erroneously limited consideration of rebuttal testimony tending to 
establish an  essential element of the crime to mere contradiction or 
impeachment of defendant, since the error was favorable to him and 
prejudicial to the State. 

5. Criminal Law § 34- evidence showing commission of another crime - 
con~petency to show intent 

Where a specific mental intent or  state is an essential element of 
the crime charged, evidence may be offered of such acts or  declara- 
tions of the accused as  tend to establish the requisite mental intent 
or state, even though the evidence discloses the commission of another 
offense by the accused. 

6. Criminal Law 5 34- evidence showing commission of another offense - 
competency to show intent 

In  this prosecution for attempted armed robbery of a service sta- 
tion, rebuttal testimony offered by the State tending to show that  the 
pistol used in the robbery was acquired by defendant in the robbery 
of a grocery store was competent as  substantive evidence bearing upon 
the criminal intent of defendant when he entered the service station 
he is charged with attempting to rob, notwithstanding the testimony 
discloses defendant's commission of another crime for which he has 
not been convicted. 

7. Criminal Law § 95- presumption that  jury followed instructions 
The law will presume that the jury followed the judge's instruc- 

tions not to consider against defendants evidence presented by the 
State to rebut the testimony of a codefendant. 

APPEAL by defendants from McLean, J., 19 April 1971 
Special Criminal Session, MECKLENEKJRG Superior Court, dock- 
eted as Case No. 146 and argued a t  the Fall Term 1971. 
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Defendants were charged in separate indictments with 
attempted armed robbery of Charles Thomas Stewart on 12 
February 1971. The three cases were consolidated for trial. 

The State's evidence tends to show that Charles Thomas 
Stewart and Ronnie Sailers worked a t  a Gulf Service Station 
located a t  the intersection of 1-85 and Statesville Avenue in 
Charlotte. On 12 February 1971 a t  9:45 p.m., the three de- 
fendants, in a 1962 model Mercury Comet, blue with white top, 
entered the service station where the driver Sought and paid 
for a dollar's worth of gas. Will Johnson, Jr., the driver, parked 
the car beside a telephone booth on the corner of the lot. Wil- 
bert Long, Jr., and Eddie Lee Johnson went inside the service 
station and Eddie Lee put money in a candy machine. He then 
requested a return of his coin, asserting that the machine did 
not pay off. Charles Stewart opened the cash register with a 
key, obtained a refund coin, and closed the register. At that 
time Eddie Lee Johnson stuck a black .22 caliber pearl handled 
pistol in Stewart's side and told him to open the register again. 
Stewart locked the register, pocketed the key, and began a 
tussle with Eddie Lee Johnson for possession of the gun. As 
the tussle progressed, Wilbert Long, Jr., tried to open the reg- 
ister which contained about $75 but was unable to do so. Charles 
Stewart and Eddie Lee Johnson were on the floor struggling 
and fighting for the gun, and Johnson called for help. Wilbert 
Long, Jr., thereupon joined the tussle and Eddie Lee Johnson 
ran out the door and disappeared in a wooded area behind the 
station. Wilbert Long, Jr., finally got possession of the gun 
and ran to the blue Mercury Comet which was waiting near 
the phone booth with Will Johnson, Jr., under the wheel. Long 
entered the car on the passenger side, and i t  was driven rapidly 
away. 

Officers H. H. Edwards and P. L. Green were patrolling 
on Statesville Avenue on the night of 12 February 1971 and 
received a broadcast over the police radio that there had been 
an armed robbery a t  the Statesville Avenue-Interstate 85 Gulf 
Station. The broadcast gave a description of the 1962 model 
Mercury Comet. The officers sighted the car about 10 p.m. 
on Statesville Avenue about one mile from the Gulf Station 
and followed it to a service station parking lot a t  Kohler and 
Statesville Avenue where it stopped. Will Johnson, Jr., was 
driving the Comet and Wilbert Long, Jr., was riding on the 
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passenger side. The officers pulled into the parking lot behind 
them and placed the two men under arrest. 

The glove compartment in the Comet was standing open 
about an inch or more, and Officer Edwards observed a pistol 
in the glove compartment when he shined his light in the car 
and asked the occupants for identification. The pistol was seized 
and offered in evidence as State's Exhibit 2. It was a .22 pistol 
with pearl handles, one of which was chipped. Another weapon 
was observed protruding from beneath the front seat and seized 
by the officers. 

William R. Stack testified that he worked a t  the Little 
General Store on Monroe Road and that State's Exhibit 2 is 
a pistol he owned and kept a t  that store until it was taken in 
a robbery about three weeks prior to 12 February 1971; that 
State's Exhibit 2 is "a high standard Double Nine, left hand 
wheeler, six-inch barrel Colt Forty-four frame, .22 nine shot. 
I t  belonged to me. I got i t  through an inheritance. I t  had that 
chip on it, on the left front pearl handle. Prior to February 
12, 1971 the last time I saw State's Exhibit No. 2 was about 
three weeks prior to that, a month possibly. Three or four 
weeks prior to February 12, 1971, i t  was taken in a robbery." 

Defense evidence consisted of the testimony of the three 
defendants narrated below. 

Eddie Lee Johnson testified that the three defendants 
went to the Gulf Service Station together to buy gas. He and 
Long went inside to buy cigarettes, but the station had no 
cigarette machine so he tried to buy a pack of Nabs. He de- 
posited a dime in the machine, received no merchandise, and 
requested a refund of his money. Thomas Stewart, the service 
station attendant, refused a refund because i t  wasn't his ma- 
chine, pushed the witness, and ordered him out of the station. 
" [S] o when he pushed me I pulled my gun out and we got into 
a fight over the refund" and scuffled for about fifteen or twenty 
minutes. Wilbert Long, Jr., joined the scuffle and "tried to 
take the gun away from me. . . . So I turned the gun loose 
and I went around to the back of the service station." Eddie 
Lee Johnson further stated that he never had any intention 
of robbing anyone, made no demands for any money except 
his refund, and was fighting about the refund. He stated that 
State's Exhibit 2 is the gun he was carrying that night and 
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the gun he drew on Charles Stewart. "The gun was fully loaded. 
I got to the service station in a blue '62 Mercury Comet. A 
Mercury Comet, blue and white, and Will Johnson was driving 
the car, and Wilbert Long, Jr., was in the car with me. Just 
the three of us were in the car." This witness further stated 
that Will Johnson, Jr., stayed in the car while he and Long 
entered the service station; that he did not return to the car 
after the fight because he was afraid. He said he had been con- 
victed of storebreaking and larceny. 

Wilbert Long, Jr., testified that he visited the restroom 
in the service station and when he returned "they were scuf- 
fling with the gun and I asked the man what was going on. 
The man told me there was trying to be a robbery, and then 
he told me to t ry to help him get the gun from the boy and I 
took the gun from both of them, and by that time I ran. I had 
no intention of hurting anybody. I was not trying to hurt Stew- 
a r t  or Johnson. I was just trying to break up the fight. Mr. 
Stewart asked me to help him get the gun." He further stated 
that after he got the gun he thought the best thing to do was 
"get away from there." He denied having any intention or 
making any attempt to rob anybody. He admitted on cross- 
examination that he had been convicted three times for larceny, 
twice for hit-and-run driving, and once for common-law rob- 
bery. 

Will Johnson, Jr., testified that they had been to a beer 
joint called Hoover's Club and stopped a t  the Gulf Station to 
buy some gas. They bought and paid for one dollar's worth of 
gas, and he backed the car up to the telephone booth because 
he wanted to make a phone call. Eddie Johnson (his brother) 
and Wilbert Long, Jr., entered the station to get cigarettes 
and some Nabs. Shortly thereafter he saw Eddie Lee Johnson 
and Charles Stewart fighting over the gun, saw the gun up in 
the air, and saw Wilbert Long, Jr., join the fight when he came 
out of the restroom. He further stated that after Wilbert Long 
joined the fight Eddie Lee Johnson ran. Shortly thereafter 
Wilbert Long got the gun, ran from the service station, jumped 
in the car, and they drove away. He said a customer had inter- 
vened to aid Stewart and "the customer picked up an oil can 
and threw i t  a t  my car. That's when I took off." 

Will Johnson, Jr., further stated that it was about 10:15 
p.m. when he stopped to check his tires and put water in his 
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radiator and was arrested by the police who came up behind 
him. His testimony concerning prior offenses and the .22 caliber 
pistol with the chipped handle (State's Exhibit 2) will be dis- 
cussed in the opinion. 

The jury found each defendant guilty of attempted armed 
robbery, a violation of G.S. 14-87, and each was sentenced to 
an active prison term. Their appeal to the Court of Appeals 
was transferred to the Supreme Court for initial appellate re- 
view pursuant to our general order dated 31 July 1970. 

T. 0. Stennett, attmrzey for defendant appellants. 

Robert Morgan, Attorney General, and Claude W. Hawis, 
Assistant Attomey General, f o r  the State of North Carolina. 

HUSKINS, Justice. 

Without objection, Will Johnson, Jr., stated on cross-exami- 
nation that he had been "convicted of receiving stolen goods; 
of unlawful concealment. I'm presently on parole. I am on parole 
for receiving stolen goods and damage to property. I am pres- 
ently under indictment for armed robbery. Not this case some 
other case. I have two cases. . . . State's Exhibit No. 2 is my 
pistol. I traded a .32 pistol which I owned for that pistol right 
there . . . a t  a night club. The FOUNTAIN BLEAU [sic] night 
club. 1 got i t  from a guy in there . . . on the 25th of January." 
Then the following exchange occurred : (Question) "Do you 
deny getting that pistol, Mr. Johnson, in an armed robbery 
in a Little General Store?" Objection. Overruled. (Answer) 
"Yes, I deny it." The question was repeated over objection and 
again denied. 

In rebuttal, the State examined Joseph Lee Gammeter who, 
over objection, was permitted to testify that William R. Stack 
was manager of the Little General Store on Monroe Road where 
Gammeter worked. Mr. Stack owned the pistol identified as 
State's Exhibit 2 and left i t  a t  the store with the witness Gam- 
meter on 18 January 1971. At approximately 10 p.m. on that 
date the defendant Will Johnson, Jr., entered the store, held 
i t  up and, among other things, took the .22 caliber pistol identi- 
fied as State's Exhibit 2 and carried i t  away. 

With respect to the foregoing rebuttal testimony of Joseph 
Gammeter, the judge charged the jury as follows : 
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"Members of the jury, the evidence of Joseph Lewis 
Gammeter with reference to Will Johnson, Jr., and the 
taking of the pistol, State's Exhibit No. 2, you will not 
consider this evidence against either Wilbert Long, Jr., 
or Eddie Lee Johnson. Nor will you consider i t  against 
Will Johnson, Jr., except, as i t  may tend to contradict him 
upon his evidence as to where he obtained the pistol, State's 
Exhibit No. 2, and not otherwise. You will not consider 
it as substantive evidence." 

Defendants assign as  error (1) the admission of the fore- 
going rebuttal testimony of Joseph Gammeter and (2) the 
judge's charge with respect to it. Defendants contend that where 
Will Johnson, Jr., got State's Exhibit 2 was a collateral mat- 
ter and the State was bound by his answer, thus precluding the 
rebuttal testimony. Furthermore, defendants say that admis- 
sion of the rebuttal testimony permitted the State to offer evi- 
dence of another, separate and distinct armed robbery allegedly 
committed by Will Johnson, Jr., but of which he had never 
been convicted. Defendants therefore contend that the rebuttaI 
testimony of the witness Gammeter was erroneously received 
to their prejudice. We now examine the validity of this con- 
tention. 

[I] I t  is a general rule of evidence in North Carolina "that 
answers made by a witness to collateral questions on cross- 
examination are conclusive, and that the party who draws out 
such answers will not be permitted to contradict them; which 
rule is subject to two exceptions, first, where the question put 
to the witness on cross-examination tends to connect him directly 
with the cause or the parties, and second, where the cross- 
examination is as to a matter tending to show motive, temper, 
disposition, conduct, or interest of the witness toward the cause 
or parties." State v. Jordan, 207 N.C. 460, 177 S.E. 333 (1934). 
This has been the rule since State v. Patterson, 24 N.C. 346 
(1842). Accord, State v. Carden, 209 N.C. 404, 183 S.E. 898 
(1936) ; State v. Spaulding, 216 N.C. 538, 5 S.E. 2d 715 
(1939) ; State v. Wilson, 217 N.C. 123, 7 S.E. 2d 11 (1940) ; 
State u. King, 224 N.C. 329, 30 S.E. 2d 230 (1944) ; State v. 
Poolos, 241 N.C. 382, 85 S.E. 2d 342 (1955) ; State v. Cutshall, 
278 N.C. 334, 180 S.E. 2d 745 (1971) ; Stansbury, North Caro- 
lina Evidence (2d ed.) , Witnesses 5 48 (3). 
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[2] The proper test for determining what is material and 
what is collateral is whether the evidence offered in contradic- 
tion would be admissible if tendered for some purpose other 
than mere contradiction; or in the case of prior inconsistent 
statements, whether evidence of the facts stated would be so 
admissible. Stansbury, supya; State v. Tngilor, 250 N.C. 363, 
108 S.E. 2d 629 (1959). See Wigrnore on Evidence (3d ed.) 
$ $  1003, 1020. When this test is applied to the challenged evi- 
dence, the inapplicability of the foregoing exclusionary rule 
becomes apparent. The inquiry on cross-examination of Will 
Johnson, Jr., as to where and how he came into possession of 
the pistol used in this attempted armed robbery is an inquiry 
tending to establish an essential element of the very crime for 
which defendants were on trial rather than an inquiry about a 
collateral matter. The State is required to show, as an essential 
element of attempted armed robbery, that the attempt was 
made with the felonious intent to deprive the owner of his 
property permanently and to convert i t  to the use of the taker. 
State v. McCrary, 263 N.C. 490, 139 S.E. 2d 739 (1965). "The 
taking must be done animo fwrandi, with a felonious intent to 
appropriate the goods taken to some use or purpose of the 
taker." State v. Smith, 268 N.C. 167, 150 S.E. 2d 194 (1966). 

13, 41 In this case each defendant, testifying in his own be- 
half and in behalf of his codefendants, denied having any in- 
tention or making any attempt to commit robbery. The dis- 
turbance inside the service station was explained as a fight over 
the refund of a dime which had been deposited in a machine 
that delivered no merchandise. Thus the State's allegation and 
evidence tending to show a felonious intent to rob, and defend- 
ants' denial with evidence tending to show a complete absence of 
such intent, placed in issue a vital fact with the burden on the 
State to prove its existence beyond a reasonable doubt. The re- 
buttal testimony of Joseph Gammeter was competent and ma- 
terial as substantive evidence bearing upon a fact in issue-the 
intent existing in the mind of Will Johnson, Jr., when he and his 
codefendants approached and entered the Gulf Service Station 
on the night in question. For this reason the cross-examination 
of Will Johnson, Jr., concerning the pistol used in the commis- 
sion of the crime for which he was on trial was not an inquiry 
concerning a collateral matter, and the State was not bound by 
his answer. The fact that the court erroneously limited consid- 
eration of the rebuttal testimony against Will Johnson, Jr., to 
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mere contradiction or  impeachment of him was favorable to 
said defendant and he is in no position to complain. Sta.te v. 
Quick, 150 N.C. 820, 64 S.E. 163 (1904) ; State v. Fowler, 151 
N.C. 731, 66 S.E. 567 (1909) ; State v. Chase, 231 N.C. 589, 58 
S.E. 2d 364 (1950). I t  was an error prejudicial to the State 
and not to him. 

But defendants say admission of the rebuttal testimony 
violated another well-settled rule of evidence to the effect that  
while prosecuting for one crime the State cannot offer evidence 
to show defendant committed another criminal offense. This 
requires a n  examination of the rule and the exceptions to it. 

[5] It is a general rule of evidence that  in a prosecution for a 
particular crime the State cannot offer evidence tending to show 
that  the accused has committed another distinct, independent, 
or separate offense. Stansbury, North Carolina Evidence (2d 
ed.) 5 91. The rule and eight well-defined exceptions to i t  are 
thoroughly discussed and documented in a scholarly opinion by 
Ervin, J., in State a. McClain, 240 N.C. 171, 81 S.E. 2d 364 
(1954). The second exception to the rule is expressed in McClain 
as follows: "2. Where a specific mental intent or state is an  
essential element of the crime charged, evidence may be offered 
of such acts or  declarations of the accused as  tend to establish 
the requisite mental intent or state, even though the evidence 
discloses the commission of another offense by the accused." 

[6] The rebuttal testimony of Joseph Gammeter falls within 
the second exception to the rule, quoted above, and was com- 
petent as substantive evidence bearing upon the criminal intent 
of Will Johnson, Jr., on the night of 12 February 1971 when he 
and his codefendants entered the Gulf Service Station they are  
charged with attempting to rob. His intent is a relevant but 
disputed fact which the challenged evidence tends to prove. It 
will not be excluded merely because i t  also shows Will Johnson, 
Jr., to have been guilty of an  independent crime. Stansbury, 
North Carolina Evidence (2d ed.) 5 91; State v. Dazosm, 278 
N.C. 351, 180 S.E. 2d 140 (1971). 

[7] The court properly instructed the jury not to consider the 
rebuttal evidence against Wilbert Long, Jr., or Eddie Lee John- 
son, and the law presumes the jury followed the judge's instruc- 
tions. State v. Moore, 276 N.C. 142, 171 S.E. 2d 453 (1970) ; 
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State v. Ray,  212 N.C. 725, 194 S.E. 482 (1938). Hence they 
have in nowise been prejudiced. 

Defendants having failed to show prejudicial error, the 
verdicts and judgments must be upheld. 

No error. 

STATE O F  NORTH CAROLINA V. LEROY COOK 

No. 11 

(Filed 15 March 1972) 

1. Constitutional Law 9 29; Criminal Law 9 135; Jury  9 7- capital case- 
excusing of jurors who would never return death penalty 

I n  a prosecution for  the capital crime of rape, the t r ia l  court did 
not e r r  in  sustaining the  State's challenges fo r  cause to  nine pros- 
pective jurors who stated on voir dire tha t  he o r  she would not, under 
any  circumstances, regardless of the evidence, consider joining in a 
verdict a s  a result of which the death penalty would be imposed, 
b u t  would vote automatically against such a verdict. 

2. Constitutional Law 9 29; Criminal Law 9 135; Jury  9 7- capital case - 
Witherspoon decision - death penalty not imposed 

The decision of Withevspoon  v. I l l inois,  391 U.S. 510, h a s  no ap- 
plication where the  verdict rendered by the jury i n  a capital case 
does not result in  t h e  imposition of the death penalty. 

3. Criminal Law § 86- rape trial - cross-examination of defendant - 
conviction for  other sex offenses - refusal t o  rule on pretrial motion 

I n  this prosecution f o r  the rape of a n  eight-year-old child, de- 
fendant was not prejudiced by the refusal of the t r ia l  court to rule, 
prior to  the  trial,  upon defendant's motion that,  if he should elect 
to  take the witness stand and testify, the  State  be denied the right to  
cross-examine him concerning his prior convictions fo r  other sex 
crimes, since such cross-examination would have been competent had 
defendant taken the stand a s  a witness i n  his own behalf. 

4. Criminal Law 9 86- cross-examination of defendant - prior convic- 
tions 

When the defendant in  a criminal action becomes a witness in  his 
own behalf, he is subject t o  cross-examination like any  other witness 
and, f o r  the  purpose of impeachment, may be asked about his prior 
convictions, including those f o r  offenses similar to  t h a t  fo r  which he 
is  presently on trial. 

5. Witnesses 9 1- competency of child to  testify 
The determination of the  competency of a child to  testify is  a 

matter  resting in  the  sound discretion of the t r ia l  judge. 
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6. Witnesses 9 1- competency of eight-year-old rape victim t o  testify 
The t r ia l  court did not e r r  in  ruling tha t  a n  eight-year-old rape 

victim was competent to testify in  the t r ia l  of her alleged assailant. 

7. Criminal Law 5 98- sequestration of witnesses - allowing mother of 
raped child to  remain in  courtroom 

I n  this prosecution f o r  the rape of a n  eight-year-old child, the 
t r ia l  court did not abuse i ts  discretion in  grant ing defendant's motion 
tha t  the witnesses fo r  the State  be sequestered, with the exception of 
permitting the child's mother to  remain in the courtroom while the 
child testified. 

8. Criminal Law 5 66- identification of defendant - placing hand on de- 
f endant's shoulder 

There was nothing improper in  permitting a n  eight-year-old rape 
victim to step down from the  witness chair and walk over to the 
defendant and, by placing her  hand on his shoulder, identify him posi- 
tively a s  her  assailant. 

9. Criminal Law § 66- in-court identification-failure to  object o r  to  
request voir dire 

The t r ia l  court did not e r r  in  permitting the in-court identification 
of defendant by a n  eight-year-old rape victim without holding a voir 
dire to determine whether there had been a n  impermissible pretrial 
photographic identification, where there was no objection to the initial 
in-court identification of defendant by the victim and there was no 
request f o r  a voir dire. 

10. Criminal Law §§ 89, 117- pretrial statements by rape victim-cor- 
roboration - instructions 

The t r ia l  court did not e r r  in admitting for  corroborative purposes 
evidence of pretrial statements by a n  eight-year-old rape victim t o  
her mother, to  the investigating officer, and a s  a witness a t  the 
defendant's preliminary hearing, or in  instructing the jury tha t  such 
corroborative evidence might be considered "as to  what weight and 
credit" the  jury would give to  the victim's testimony. 

11. Witnesses § 7- allowance of unresponsive testimony 
The t r ia l  court did not abuse i ts  discretion in  allowing a police 

officer, over defendant's objection, t o  give testimony concerning his 
investigation of a n  alleged rape which was not responsive to  the ques- 
tion asked by the solicitor. 

12. Witnesses 8 7- right of witness to  give full answer 
A witness is  entitled to  give a full answer to a question pro- 

pounded t o  him, subject to  the right of the court in  i t s  discretion to 
cut off a n  unnecessarily detailed o r  repetitious answer. 

13. Criminal Law § 77- request for  lie detector test  - self-serving dec- 
laration 

The t r ia l  court in  a rape prosecution properly excluded testimony 
by the jailer and one of the investigating officers a s  t o  alleged re- 
quests by defendant t o  them for  the administration of a lie detector 
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test, the testimony being incompetent a s  a self-serving declaration not 
coming within any  exception to the hearsay rule. 

14. Criminal Law § 112- instructions on alibi 

The t r ia l  court's instructions on alibi, including a statement t h a t  
"Alibi is  not a defense within any accurate meaning of the word 
'defense' but  is a mere fact  which may be used to call into question 
the identity of one person charged or the entire basis of the prosecu- 
tion," held without error. 

APPEAL by defendant from Harry Martin, J., a t  the 9 Au- 
gust 1971 Criminal Session of BUNCOMBE. 

Upon an indictment, proper in form, the defendant was 
tried and found guilty of the rape of Tanya Denise Jeffries, 
eight years of age. The jury, a t  the time of returning its ver- 
dict, recommended that he be imprisoned for life. A judgment 
was entered imposing a sentence in accordance with the verdict 
and recommendation. 

The child testified that she was eight years of age. On 2 
May 1971, she was a t  an amusement area for the purpose of 
riding on some of the amusement devices. The defendant, whom 
she identified in the courtroom, took her by the arm and 
dragged her to a tent in a nearby wooded area. There, he par- 
tially disrobed her, whipped her and had sexual intercourse 
with her. Thereafter, he gave her a dollar and let her go home. 
Upon arrival there she informed her mother as to what had 
occurred. Her mother took her to the hospital where she was 
examined and treated. Following her release from the hospital, 
the child led the investigating police officer to the tent where 
the offense had occurred. She described her assailant to the 
officer and thereafter identified the last of five pictures ex- 
hibited to her as a photograph of her assailant. This was a pic- 
ture of the defendant. In the perpetration of the offense, the 
defendant slapped her in the face and "busted her lip." She 
identified the defendant in the courtroom by walking to him 
from the witness stand and placing her hand on his shoulder. 

The child's mother testified that the little girl was eight 
years of age a t  the time of the offense, that she returned home 
from the amusement area with her clothing dirty from grass 
stains and blood and with a "bursted lip." Upon arrival she 
told her mother what had happened. Following her stay in the 
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hospital for treatment, the little girl led her mother and the 
investigating officer to a tent in the woods near the amusement 
area and told them this was where the offense had occurred. 

The doctor who examined the child a t  the hospital, approxi- 
mately two hours after the alleged offense, testified that her 
face was swollen and bruised and that in his opinion she had 
been recently penetrated, there being sperm present in the 
vaginal canal and substantial bleeding. 

The investigating officer testified as to the description of 
the assailant given him by the child. He further testified that 
from the child's description he went to the area and located a 
tent in a thicket of bushes and brambles down an embankment 
from the amusement area. Keeping this location under observa- 
tion, he observed a man go over the embankment and into the 
bushes after nightfall. Going immediately to the tent, he found 
the defendant therein and arrested him. Following the child's 
release from the hospital, the officer took her to the vicinity 
and she led him to the tent, saying this was the place where 
the attack upon her occurred. The tent contained an old mat- 
tress, some blankets, food and clothing and gave an appearance 
of having been lived in for some time. The officer placed the 
defendant under arrest and told the defendant "to get all his 
things and put them in a paper bag." The defendant, in response 
to this instruction by the officer, took with him the clothing 
and food in the tent. 

The defendant did not testify but offered evidence, includ- 
ing the reading by the reporter of excerpts from the transcript 
of the testimony of the child and that of her mother a t  the pre- 
liminary hearing, contending that these were inconsistent with 
their testimony a t  the trial. On cross-examination, the State had 
the reporter read other excerpts from the child's testimony at 
the preliminary hearing, which the court instructed the jury 
were competent only for the purpose of corroborating the child's 
testimony if the jury found that it did so corroborate her. 

The defendant also introduced the testimony of witnesses 
to the effect that they had seen him a t  the amusement area 
during the time of the alleged offense, the apparent purpose of 
the testimony being to establish an alibi. 
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Attorney General Morgan and Assistant Attorney Gene~al 
Eagles for the State. 

Gudger, Erwin & Crow by James P. Erwin, Jr., for de- 
f endant. 

LAKE, Justice. 

[I, 21 The defendant assigns as error the sustaining of chal- 
lenges for cause by the State to nine prospective jurors. Each 
of the prospective jurors so excused stated on voir dire that 
he or she would not, under any circumstances, regardless of 
the evidence, consider joining in a verdict as a result of which 
the death penalty would be imposed, but would vote automati- 
cally against such a verdict. In these rulings by the trial court, 
there was no error. They were not in violation of the decision 
of the Supreme Court of the United States in Witherspoon v. 
Illinois, 391 U.S. 510, 88 S.Ct. 1770, 20 L. Ed. 2d 776. We have 
so held, since the Witherspoon decision was announced, in 
cases wherein the verdict of the jury, so selected, resulted in 
the imposition of the death penalty. State v. Atkinson, 275 N.C. 
288, 303-308, 167 S.E. 2d 241; State v. Sanders, 276 N.C. 598, 
174 S.E. 2d 487. While in both of these cases the judgment 
was reversed by the Supreme Court of the United States, insofar 
as it imposed the death penalty, such reversal was on a differ- 
ent ground and our view as to the validity of the selection of 
the jury was not mentioned. Where, as here, the verdict actually 
rendered by the jury so selected does not result in the imposi- 
tion of the death penalty, the decision in Witherspoon v. Illinois, 
supra, has no application. Bumper v. North Carolina, 391 U.S. 
543, 88 S.Ct. 1788, 20 L.Ed. 2d 797; State v. Dickens, 278 
N.C. 537, 548, 180 S.E. 2d 844; State v. Williams, 275 N.C. 
77, 86, 165 S.E. 2d 481; State v. Peele, 274 N.C. 106, 113-114, 
161 S.E. 2d 568. There is nothing to be gained in rethreshing 
this old straw. 

[3] The defendant next assigns as error the refusal of the 
trial judge to rule, prior to trial, upon the defendant's motion 
that, if he should elect to take the witness stand and testify, 
the State be denied the right to cross-examine him concerning 
his prior convictions for other sex crimes. The defendant's 
motion recited, "that among the charges and convictions appear- 
ing on the defendant's record are charges and convictions in- 
volving sex crimes similar in nature to the crime with which 
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the defendant is charged in this action." His contention is that 
to permit the State, on cross-examination, to inquire into these 
offenses for the purpose of impeaching his credibility as a 
witness would be highly prejudicial and so, impermissible. The 
trial judge stated that he would not pass on the motion a t  that 
time; i.e., prior to trial. The defendant did not take the stand 
and, consequently, no evidence of his prior convictions on these 
or other offenses was introduced. 

[4] I t  is well established in this State that when the defendant 
in a criminal action becomes a witness in his own behalf, he 
is subject to cross-examination like any other witness and, for 
the purpose of impeachment, may be asked about his prior 
convictions, including those for offenses similar to that for 
which he is presently on trial. State v. Brown, 266 N.C. 55, 58, 
145 S.E. 2d 297 (no longer a correct statement of the law as 
to questions concerning previous indictments as distinguished 
from previous convictions) ; Stansbury, North Carolina Evi- 
dence, 2d Ed., $ 5  38 and 112. Since, had the defendant taken 
the stand as a witness in his own behalf, cross-examination of 
the type in question would have been competent, the failure of the 
court to grant his motion prior to the commencement of 
the trial does not afford basis for granting him a new trial. 

[5, 61 The defendant next assigns as error the ruling by the 
trial court, following an examination of Tanya Denise Jeffries, 
that the child was competent to testify, notwithstanding her 
tender age. Here, too, the law of this State is well settled con- 
trary to the defendant's position. The determination of the 
competency of a child to testify is a matter resting in the sound 
discretion of the trial judge. State v. Turner, 268 N.C. 225, 
230, 150 S.E. 2d 406, is directly in point with reference to the 
competency of an eight-year-old child to testify in a case of 
this nature. There, we said: 

"There was no error in holding that the little girl 
who was the alleged victim of these offenses was a com- 
petent witness. Artesani v. Gritton, 252 N.C. 463, 113 
S.E. 2d 895; State v. Merritt, 236 N.C. 363, 72 S.E. 2d 
754; State v. Gibson, 221 N.C. 252, 20 S.E. 2d 51; Wigmore 
on Evidence, 3d Ed., 5 505. There is no age below which 
one is incompetent, as a matter of law, to testify. The test 
of competency is the capacity of the proposed witness to 
understand and to relate under the obligation of an oath 
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facts which will assist the jury in determining the truth of 
the matters as to which it is called upon to decide. This is 
a matter which rests in the sound discretion of the trial 
judge in the light of his examination and observation of 
the particular witness. In the present case, the child was 
examined with reference to her intelligence, understanding 
and religious beliefs concerning the telling of a falsehood, 
all of which took place out of the presence of the jury. The 
record indicates that she was alert, intelligent and fully 
aware of the necessity for telling the truth." 

In the present case, as in State v. Turner, supra, there is 
nothing in the record to indicate an abuse of discretion in per- 
mitting the child to testify. 

[7] Likewise, there was no error in granting the defendant's 
motion that the witnesses for the State be sequestered, with the 
exception of permitting the child's mother to remain in the 
courtroom while the child testified. The sequestration of wit- 
nesses is not a matter of right but is discretionary with the 
trial judge. State v. Yoes and Hale u. State, 271 N.C. 616, 641, 
157 S.E. 2d 386 ; State v. Manuel, 64 N.C. 601 ; Stansbury, North 
Carolina Evidence, 2d Ed., 8 20. It was clearly not an abuse of 
discretion to permit the mother of an eight-year-old witness to 
remain in the courtroom while the child testified so as to give 
the child the comfort of her mother's presence in strange and, 
a t  best, frightening circumstances to a little girl testifying in 
a case of this nature. 

[a] There is likewise no merit in the contention that permit- 
ting the in-court identification of the defendant by the child 
was error. There was nothing improper in permitting the little 
witness to step down from the witness chair and walk over to 
the defendant and, by placing her hand on his shoulder, identify 
him positively as her assailant. The child had previously testi- 
fied that the defendant, whom she thereupon indicated in a 
manner not disclosed by the record, looked just like her assail- 
ant. To this testimony there was no objection. The touching of 
the defendant by the witness simply removed any possibility of 
doubt as to the man she was identifying as the assailant. 

There was no reference to the little girl's pretrial selection 
of a photograph of the defendant from amongst five pictures, 
exhibited to her by the investigating officer, until the defend- 
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ant brought this out on cross-examination of the child. There 
is nothing whatever in the record to show that this pretrial 
procedure was conducted in an impermissibly suggestive man- 
ner. At no time did the defendant move to suppress evidence of 
an in-court identification of the defendant by this witness, and 
there was never a request by him that a voir dire be held to 
determine whether there had been an impermissible pretrial 
identification. The defendant was never placed in a lineup. 

[9] In State v. Accor and State v. M o o ~ e ,  277 N.C. 65, 79, 
175 S.E. 2d 583, Chief Justice Bobbitt said: "When the State 
offers a witness whose testimony tends to identify the defendant 
as the person who committed the crime charged in the indict- 
ment, and the defendant interposes timely objection and re- 
quests a voir dire or asks for an opportunity to 'qualify' the 
witness, such voir dire should be conducted in the absence of 
the jury and the competency of the evidence evaluated. Upon 
such hearing, if the in-court identification by a witness is chal- 
lenged on the ground it is tainted by an unlawful out-of-court 
photographic or corporeal identification, all relevant facts should 
be elicited and all factual questions determined, including those 
involving the defendant's constitutional rights, pertinent to the 
admissibility of the proffered evidence." In the present case, 
as above noted, there was no objection to the initial in-court 
identification of the defendant by this witness and there was 
no request for a voir dire. This assignment is without merit. 

[ lo]  There was no error in the admission of evidence of pretrial 
statements by the child to her mother, to the investigating 
officer and as a witness a t  the defendant's preliminary hearing. 
Stansbury, North Carolina Evidence, 2d Ed., $5 50 and 51. 
The jury was instructed that this evidence was admitted for 
the sole purpose of corroborating the little girl if the jury found 
it did so. Nor was it error for the court, a t  the time of admitting 
such evidence, to instruct the jury that such evidence, compe- 
tent for corroborative purposes only, might be considered by 
the jury "as going to what weight and credit" the jury would 
give to the testimony of the child. The defendant's Assignments 
of Error 6,  8 and 10 are overruled. 

[11,12] On cross-examination, the child testified that when 
the investigating officers came to see her a t  the hospital, she 
answered their questions, including their question as to what 
her assailant "looked like." Police Sergeant Letterman testified 
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that he talked to the little girl and "she described the man as 
being an old fellow, small, getting gray and said he had on dark 
pants or light or white shirt and said his hair was down on 
his forehead." He then continued to testify as to his and his 
associate's actions in the investigation, including his discovery 
of and first visit to the tent where the alleged offense occurred. 
The solicitor then asked: "All right. Now after you made the 
first visit to this lean-to what did you do?" The witness replied: 
"Let's back up just a little." Thereupon, over objection on the 
ground that "he ought to respond to the question as it's asked," 
the witness testified further concerning what he did when he 
first reached the amusement area where the child was first 
accosted by her assailant. In this testimony he related that he 
then talked to the defendant a t  this area and instructed him 
not to leave town as the officer might want to talk to him later. 
He testified that the defendant "seemed quite nervous." The 
defendant assigns the overruling of his objection as error on 
the ground that this testimony was not responsive to the ques- 
tion. While it was not responsive to the question above quoted, 
we are unable to determine from the record whether i t  was 
responsive to a previous question since the previous questions 
are not set forth. A witness is entitled to give a full answer 
to a question propounded to him, subject to the right of the 
court in its discretion, to cut off an unnecessarily detailed or 
repetitious answer. Stansbury, North Carolina Evidence, 2d Ed., 
5 25. There is nothing in connection with this testimony to indi- 
cate an abuse of discretion by the trial court. 

Officer Letterman then identified the photograph of the 
defendant selected by the little girl from the five pictures hand- 
ed to her for inspection by the officer. He then testified: "That's 
the one. I picked him up and his hair was hanging down on 
his forehead just like she described it." The defendant now 
contends that this answer was not responsive to the question 
propounded to the officer. The record does not show what the 
question was and we are, therefore, unable to find merit in this 
assignment of error. 

[I31 There was no error in the sustaining of the objection to 
the defendant's questions to the jailer and to one of the investi- 
gating officers, called as witnesses by him, as to alleged re- 
quests by the defendant to them for the administration of a 
lie detector test. The purpose of such proposed testimony was 
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clearly to present the inference that the defendant was innocent 
of the charge and had nothing to fear from such a test. Thus, 
the proposed testimony went further than the mere proof of 
a statement as a fact in and of itself. Being designed to establish 
the truth of the inference to be drawn from it, the proposed 
testimony was hearsay. Stansbury, North Carolina Evidence, 
2d Ed., 5 138. Being a self-serving declaration and not within 
any of the established exceptions to the Hearsay Rule, the ob- 
jections were properly sustained. Trust Co. v. Wildel; 255 N.C. 
114, 120 S.E. 2d 404; Stansbury, North Carolina Evidence, 2d 
Ed. 5 140. 

1141 The court properly charged the jury as to the burden of 
proof upon the contention supported by the defendant's evi- 
dence designed to establish an alibi. Included in that portion 
of the charge was the following sentence: "Alibi is not a de- 
fense within any accurate meaning of the word 'defense' but 
is a mere fact which may be used to call into question the 
identity of one person charged or the entire basis of the prose- 
cution." The charge on the subject of alibi was full and com- 
plete and there is no merit in the exception to this excerpt from 
it. See State v. Bridgers, 233 N.C. 577, 579, 64 S.E. 2d 867. 

The defendant's final contention that there was error in 
denying his motion for judgment of nonsuit is obviously without 
merit. 

No error. 

STATE OF NORTH CAROLINA v. KENNETH R. GREENWOOD 

No. 14 

(Filed 15 March 1972) 

1. Municipal Corporations § 32- regulation of billiard and dance halls - 
abatement of nuisances 

A municipal corporation may by ordinance license and regulate 
the operation of pool and billiard rooms and dance halls, G.S. 160A- 
181; subject to constitutional limitations, it  may by ordinance define 
and abate nuisances. G.S. 160A-174 (a) .  

2. Evidence 5 1- judicial notice - municipal ordinance 
The courts of this State will not take judicial notice of a munici- 

pal ordinance. 
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3. Constitutional Law 5 20- equal protection -legislative classifications 
The equal protection clauses of the United States and North Caro- 

lina Constitutions impose upon law-making bodies the requirement 
t h a t  any legislative classification be based on differences t h a t  a r e  
reasonably related to  t h e  purposes of the act in  which i t  is  found. 

4. Constitutional Law § 20; Municipal Corporations 3 32- Sunday closing 
ordinances - equal protection 

Sunday closing legislation, like other legislation, may not dis- 
criminate arbitrarily either a s  between persons, o r  groups of persons, 
o r  a s  between activities which a r e  prohibited and those which a r e  
permitted. 

5. Constitutional Law 8 20- equal protection - classifications 
The equal protection clauses do not require perfection i n  respect 

of classification, and in borderline cases, the legislative determination 
is  entitled to  g rea t  weight. 

6. Constitutional Law 5 20; Municipal Corporations 3 32- ordinance pro- 
hibiting operation of billiard hall on Sunday - violation of equal pro- 
tection 

A municipal ordinance prohibiting the operation of a billiard 
hall "at any  time on Sunday" violates the equal protection clauses of 
the United States and North Carolina Constitutions, since the opera- 
tion of billiard halls on Sunday does not constitute a n  interference 
with the peace and quiet of t h a t  day in a manner o r  to  a n  extent 
substantially different from the operation of other sporting or  re- 
creational facilities. 

Justice LAKE concurs in result. 

APPEAL by defendant under G.S. 7 A - 3 0 ( 1 )  from the deci- 
sion of the Court of Appeals reported in 12 N.C. App. 584, 184 
S.E. 2d 386. 

This criminal action was commenced in the District Court 
Division, BUNCOMBE County, by a warrant based on an affidavit 
which alleged that, on or  about December 13, 1970, defendant 
"did unlawfully, wilfully, Operate as an  employee of the Family 
Recreation Center, a licensee, a t  85 Tunnel Road on Sunday The 
said family Recreation Center being a Billiard Hall consisting 
of 16 billiard tables in violation of City Ordance [sic] Chapter 
7 Section 7-7." 

The portion of the ordinance referred to in the warrant 
is set out in the record as follows: 

"&c. 7-7. OPERATION BETWEEN CERTAIN HOURS AND ON SUNDAY 
PROHIBITED. 
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I t  shall be unlawful for any billiard hall licensee or his 
employee to keep such billiard hall open or to operate the 
same between the hours of 12:00 midnight and 8:00 a.m., 
or a t  any time on Sunday. (Code 1945, $ 185) ." 
The cause came on for hearing before District Court Judge 

Winner on December 22, 1970, on defendant's (oral) motion to 
quash the warrant on the ground that  it was based on an un- 
constitutional ordinance. No evidence was offered. Briefs and 
oral arguments were submitted. Judge Winner considered and 
answered four specific questions, presumably those raised by 
defendant as grounds for his motion to quash. 

Answering Question I, Judge Winner held that  the ordi- 
nance came within the provisions of G.S. 160-200 (33) and that 
Asheville had "the power to pass a constitutional ordinance in 
this area." Answering Question 11, he held "that the regulations 
of businesses, in the area [in which] they may operate, is with- 
in the police power vested in the states, and . . . the ordinance 
is not unconstitutional for that  reason." Answering Question 
111, he held "it is not a denial of freedom of religion to prohibit 
businesses from opening on Sunday and . . . this ordinance is 
not unconstitutional for that  reason." Question IV and Judge 
Winner's answer thereto are quoted in full below. 

"Question IV: Is the ordinance unconstitutional in that i t  
is a denial of equal protection of the laws, as granted by the 
Fourteenth Amendment of the United States Constitution? I t  
has been held that  statutes may be passed as long as they are 
not class legislation and are not made to apply arbitrarily to 
certain persons or classes or to make unreasonable discrimina- 
tion between persons or classes. It is the opinion of the court 
that  to make a distinction between billiard parlors and other 
forms of sporting activities for which one must pay a rental 
for the use of premises, is both unreasonable and arbitrary and 
i t  does create a discrimination between businesses of the same 
type or class with no apparent reason for the discrimination. 
This court cannot find any reasonable distinction between the 
operation of billiard halls and the operation of bowling alleys, 
snooker parlors, golf courses or tennis courts. In this day and 
time, there is nothing inherent in the playing of billiards, which 
distinguishes i t  from any of the above mentioned sports. I t  is 
therefore the opinion of this court that  the ordinance named 
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does deny the defendant the equal protection of the laws, and 
i t  is therefore unconstitutional." 

Holding the ordinance denied to defendant the equal pro- 
tection of the laws, Judge Winner quashed the warrant and dis- 
missed the action. 

An appeal by the State from Judge Winner's judgment 
was heard a t  the January 25, 1971 Criminal Session of the 
Superior Court of Buncombe County by Ervin, J., who affirmed 
Judge Winner's judgment. On the State's appeal therefrom, 
Judge Ervin's judgment was reversed by the Court of Appeals. 
Defendant appeals to this Court as of right under G.S. 7A- 
30 (1). 

Attorney General Morgan and Associate Attorney Generat 
Baxter for the State. 

Uzxell& DuMont, by  Harry DuMont and Erv in  L. Ball, Jr., 
for defendant appellant. 

BOBBITT, Chief Justice. 

Rejecting defendant's contention to the contrary, the Court 
of Appeals upheld the State's right of appeal from Judge Ervin's 
judgment. In this respect, the decision of the Court of Appeals 
is affirmed for the reasons well and fully stated in the opinion 
of Chief Judge Mallard. 

G.S. 160-200(33), Vol. 3D, Replacement 1964, authorized 
the legislative body of a municipal corporation "[tlo license, 
prohibit, and regulate pool and billiard rooms and dance halls, 
and in the interest of public morals provide for the revocation 
of such licenses." The quoted statutory provision was repealed 
by Chapter 698 of the Session Laws of 1971, effective January 
1, 1972. However, the section of the 1971 Act designated G.S. 
160A-174(a) provides: "A city may by ordinance define, pro- 
hibit, regulate, or abate acts, omissions, or conditions detri- 
mental to the health, safety, or welfare of its citizens and the 
peace and dignity of the city, and may define and abate nui- 
sances." Vol. 3D, 1971 Cumulative Supplement. G.S. 160A-181 
in part provides: "A city may by ordinance regulate places of 
amusement and entertainment, and may regulate, restrict or 
prohibit the operation of pool and billiard halls, dance halls, 
carnivals, circuses, or any itinerant show or exhibition of any 
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kind." However, "[a] city ordinance shall be consistent with the 
Constitution and laws of North Carolina and of the United 
States." G.S. 1608-174 (b)  . 
[I] Unquestionably, Asheville may by ordinance license and 
regulate the operation of pool and billiard rooms and dance 
halls. Subject to constitutional limitations, i t  may by ordinance 
"define and abate nuisances." As to this, Judge Winner, Judge 
Ervin and the Court of Appeals are in accord. 

The subject ordinance is violated if a billiard hall licensee 
opens or operates his business "between the hours of 12:OO 
midnight and 8:00 a.m., or a t  any time on Sunday." The ordi- 
nance provision on which this prosecution is based does not 
purport to regulate in any respect the manner in which a billiard 
hall is operated; i t  prohibits the operation thereof in any man- 
ner on Sunday and during specified hours on other days. The 
warrant charges that  defendant, a billiard hall licensee, op- 
erated his place of business on a specified Sunday. Since there 
is no allegation that  this operation occurred between the hours 
of 12 :00 midnight and 8 :00 a.m., the constitutional question 
here presented relates to  the portion of the ordinance which 
absolutely prohibits the opening and operation "at any time on 
Sunday" of a business otherwise recognized as legitimate. The 
constitutionality thereof depends upon whether the absolute pro- 
hibition on Sunday of the one business of operating billiard 
halls by licensed operators in a lawful manner denies to defend- 
an t  the equal protection of the laws guaranteed by Article I, 
3 19, of the Constitution of North Carolina, and by the Four- 
teenth Amendment to the Constitution of the United States. 

"A valid ordinance must be shown or the prosecution neces- 
sarily fails." State v. Prevo, 178 N.C. 740, 742, 101 S.E. 370, 
371 (1919). Accord: State v. Abemethy, 190 N.C. 768, 772, 
130 S.E. 619, 621 (1925) ; State v. McGraw, 249 N.C. 205, 206, 
105 S.E. 2d 659, 661 (1958). 

[2] This prosecution is based solely on the ordinance provision 
("Sec. 7-7") quoted in our statement of facts. As stated by 
Justice (later Chief Justice) Parker in Surplus Co. v. Pleasants, 
263 N.C. 587, 591, 139 S.E. 2d 892, 895 (1965) : "This Court 
has consistently held that  our courts of general jurisdiction and 
the Supreme Court will not take judicial notice of a municipal 
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ordinance." This statement is fully supported by the cited texts 
and decisions. 

Upon oral argument, it was stated without contradiction 
that Asheville has no general Sunday closing ordinance. Be 
that as it may, no other ordinance was offered in evidence or 
placed before us pursuant to stipulation. The validity of the 
ordinance provision under consideration must be determined 
solely on the basis of its own terms. 

[3] The equal protection clauses of the United States and 
North Carolina Constitutions impose upon law-making bodies 
the requirement that any legislative classification "be based on 
differences that are reasonably related to the purposes of the 
Act in which i t  is found." Morey v. Doud, 354 U.S. 457, 465, 
1 L.Ed. 2d 1485, 1491, 77 S.Ct. 1344, 1350 (1957). "The gen- 
eral rule is that the enactment of Sunday regulations is a legiti- 
mate exercise of the police power, and that the classification 
on which a Sunday law is based is within the discretion of the 
legislative branch of the government or within the discretion 
of the governing body of a municipality clothed with power 
to enact and enforce ordinances for the observance of Sunday, 
and will be upheld, provided the classification is founded upon 
reasonable distinctions, affects all persons similarly situated 
or engaged in the same business without discrimination, and 
has some reasonable relation to the public peace, welfare and 
safety." (Our italics.) Clark's Charlotte, Znc. v. Hunter, 261 
N.C. 222, 229, 134 S.E. 2d 364, 369 (1964). 

In determining whether a Sunday ban on the operation 
of billiard halls, but on no other businesses which provide facili- 
ties and opportunities for recreation, amusements and sports, 
denies equal protection to the operators of billiard halls, con- 
sideration must be given (1) to the purpose of the ordinance, 
and (2) to the classification involved. 

[4] The validity of a Sunday closing statute or ordinance de- 
pends "upon its reasonable relation to the accomplishment of 
the State's legitimate objective, which, in this instance, is the 
promotion of the public health, safety, morals and welfare by 
the establishment of a day of rest and relaxation. Legislation 
for this purpose, like other legislation, may not discriminate 
arbitrarily either as between persons, or groups of persons, 
or as between activities which are prohibited and those which 
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are permitted." Mobile Home Sales v. Tomlinson, 276 N.C. 661, 
666-67, 174 S.E. 2d 542, 546 (1970). Assuming Asheville's ob- 
jective was to promote Sunday as a day of rest, tranquillity 
and relaxation, the subject ordinance provision does nothing 
to accomplish that objective except prohibit the operation of 
billiard halls. 

[6] The crucial question is whether, in relation to the pur- 
pose of the ordinance, there is a rational basis for placing bil- 
liard halls in a unique class, separate and apart from all other 
businesses which offer facilities and opportunities for recrea- 
tion, sports and amusements. An affirmative answer would re- 
quire that we hold that the operation of billiard halls on Sun- 
day constitutes an interference with the peace and quiet of 
that day in a manner or to an extent substantially different 
from the operation of other sporting or recreational facilities. 
To so hold would require us to disregard plain facts. Bowling 
alleys, dance halls, skating rinks, swimming pools, amusement 
parks, spectator games and sports, and similar businesses, 
no less than billiard halls, are potential gathering places for 
idlers and trouble-makers and potential centers for boisterous- 
ness, immorality and crime. However, all are facilities for 
wholesome recreation. In terms of the purpose of the ordinance 
all are within the same classification. 

Municipal ordinances which prohibit generally all sales 
of merchandise on Sunday with specific exceptions have been 
upheld in Charles Stores v. Tucker, 263 N.C. 710, 140 S.E. 2d 
370 (1965) ; ClarPs v. West, 268 N.C. 527, 151 S.E. 2d 5 
(1966) ; Kresge Co. v. Tomlinson, 275 N.C. 1, 165 S.E. 2d 236 
(1969) ; Mobile Home Sales v. Tomlinson, supra; Kresge Co. 
v. Davis, 277 N.C. 654, 178 S.E. 2d 382 (1971). Municipal ordi- 
nances which prohibit generally all businesses on Sunday with 
specific exceptions have been upheld in State v. Trantham, 230 
N.C. 641, 55 S.E. 2d 198 (1949) ; State v. McGee, 237 N.C. 633, 
75 S.E. 2d 783 (1953) ; State v. Towery, 239 N.C. 274, 79 S.E. 2d 
513 (1954) ; Clark's Charlotte, Inc. v. Hunter, supra. The issue 
of whether there was a rational and nondiscriminatory basis 
for the exceptions to the general prohibitions was involved in 
these cases. 

In Surplus Store, Inc. v. Hunter, 257 N.C. 206, 125 S.E. 
2d 764 (1962), the statute under consideration prohibited Sun- 
day sales, a t  retail, of specified articles of merchandise, but 
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excepted "novelties, toys, souvenirs, and articles necessary for 
making repairs and performing services." The provision pur- 
porting to identify excepted articles was held "so vague that 
men of common intelligence must necessarily guess at  its mean- 
ing and differ as to its application." Id. a t  213, 125 S.E. 2d 
a t  769. The statute was held unconstitutional on the ground of 
uncertainty as to what merchandise was affected by the pro- 
hibition. Hence, there was no basis for considering whether 
there was a rational and nondiscriminatory basis for the spe- 
cific prohibitions. 

151 The equal protection clauses do not require perfection in 
respect of classifications. In borderline cases, the legislative 
determination is entitled to great weight. However, this is not 
a borderline case. The Sunday closing ordinance here involved 
singles out and bans one particular business but permits others 
which provide facilities for recreation, sports and amusements, 
and potentionally are equally disruptive. 

Although different factually, decisions based on cognate 
legal principles include the following: In State v. Smith, 265 
N.C. 173, 143 S.E. 2d 293 (1965), a Forsyth County resolution 
which closed "clubs" located within three hundred yards of 
a church or school between 2 :00 a.m. and 12 :00 midnight on 
Sunday, was held to be arbitrary and unreasonable. In Cheek 
v. City of Charlotte, 273 N.C. 293, 160 S.E. 2d 18 (1968), an 
ordinance which strictly regulated "massage parlors, health 
salons, or physical culture studios" but excepted barber shops, 
beauty parlors, and Y.M.C.A. and Y.W.C.A. health clubs, was 
held to violate equal protection. In State v. Glidden Co., 228 
N.C. 664, 46 S.E. 2d 860 (1948), a statute (G.S. 113-172) 
which proscribed the emptying of deleterious substances into 
the waters of the State, but exempted corporations chartered 
before 1915, was held "to mechanically split into two groups 
persons in like situation with regard to the subject matter dealt 
with" and therefore to be unconstitutional. 

In  its appeal from Judge Ervin's judgment, the State did 
not draw into focus, and the opinion of the Court of Appeals 
did not discuss, the Sunday closing feature of the ordinance pro- 
vision. However, on his appeal from the Court of Appeals, de- 
fendant emphasizes this feature both by brief and on oral argu- 
ment. 
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[6] Since the ordinance provision prohibiting the operation 
of billiard halls on Sunday violates the equal protection clauses, 
defendant's motion to quash was properly allowed. Hence, the 
judgment of the Court of Appeals is reversed; and the cause 
is remanded to the Court of Appeals with direction to enter 
a judgment affirming the judgment of Judge Ervin. 

Reversed. 

Justice LAKE concurs in results. 

IN RE INCORPORATION OF INDIAN HILLS, JACKSON COUNTY, 
NORTH CAROLINA 

No. 63 

(Filed 15 March 1972) 

1. Actions § 12; Statutes § 11- repeal of statute - survival of proceeding 
In  order to permit a proceeding to survive the repeal of the 

statute which authorized it, there must be a saving clause in the 
repealing act or a general saving statute applicable to all cases. 

2. Municipal Corporations 8 1; Statutes § Lincorporation of single 
village - general or  special act 

In determining whether a statute relating to the incorporation 
of a single village is  a general law which the General Assembly has 
power to enact, the court will look beyond the form of the act and 
ascertain whether the statute is in fact generally and usually applica- 
ble throughout the State. 

3. Municipal Corporations 5 1;  Statutes § 2-- incorporation of Indian Hills 
- statute reinstating Municipal Board of Control - special legislation 

The Municipal Board of Control was abolished by an act which 
contained no saving clause permitting the Board to complete its un- 
finished business. A subsequent act purported to reinstate the Board 
for the sole purpose of allowing it to determine any petition or other 
matter pending before the Board a t  the time i t  was abolished. The 
only business pending before the Board when i t  was abolished was 
an application for incorporation of "Indian Hills." Held: The act 
purporting to reinstate the Municipal Board of Control is unconstitu- 
tional, since i t  is not a general saving clause but was enacted for 
the purpose of completing a single proceeding. [Former] Art. VIII, 
Sec. 4 of the N. C. Constitution. 

APPEAL by Eastern Band of Cherokee Indians (Indians), 
interveners, before Clark, J., February 9, 1971 Civil Session, 
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WAKE Superior Court. This case was docketed and argued a t  
the Fall Term 1971 as No. 62. 

This proceeding originated on January 7, 1969, by petition 
signed by a majority of the landowners and qualified voters 
of a designated area in Jackson County requesting that the area 
be incorporated. The described area is one mile long divided 
lengthwise by U. S. Highway 441. The east and west boundaries 
are 675 feet from the center of .the highway. The northern 
boundary joins the Cherokee (Qualla) Indian Reservation. 
Cherokee, the present Indian town, is within one mile of the 
northern boundary. 

On the date the petition was filed the area contained sixty- 
two inhabitants, forty-two qualified voters, and twenty tracts 
of land valued a t  $436,870.00. The petitioners requested that 
the area be incorporated as "Cherokee Town." The petition was 
addressed to the Municipal Board of Control (Board) and filed 
with the Secretary of State. 

The Board posted notice and held a hearing as required 
by Article 17, Chapter 160, Sections 195, 196, 197 and 198 of 
the General Statutes. 

The Eastern Band of Cherokee Indians intervened and filed 
objections to the proposed incorporation. Among the objections 
were: (1) The area is within three miles of the Indian Town 
of Cherokee; (2) the purpose of the proposed incorporation is 
to exploit and to cash in on the Indian name and syphon off 
from the Indians the lucrative trade which they have fostered 
and built with the hundreds of thousands of visitors attracted 
to the area; (3) the new incorporation would deprive them of 
their present livelihood; and (4) the proposed incorporation 
would legalize the sale of and make available to the Indians 
harmful commodities and drinks which are illegal and forbid- 
den on the Reservation. 

The interveners alleged they are qualified to protest the 
proposed incorporation by reason of the fact that they are an 
incorporated body created by Chapter 211, Private Laws of 
1889, and by Chapter 166, Private Laws of 1895, with power 
to sue and defend actions in courts and before boards in which 
their rights are involved. (See U S .  v. Wright, 53 F. 2d 300, 
Certiorari denied 285 U.S. 539.) 
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The petitioners by amendment changed the proposed name 
substituting "Indian Hills" for  "Cherokee Town." On March 
19, 1969, the Municipal Board of Control, after hearing and 
findings, ordered the incorporation as prayed for in the peti- 
tion. The Indians obtained a review in the Superior Court of 
Jackson County on March 28, 1969. Judge Bryson affirmed the 
order of incorporation. 

The Court of Appeals by decision filed June 24, 1970, 8 
N.C. App. 564, 174 S.E. 2d 850, reversed Judge Bryson's order 
and remanded the cause for further findings of fact calling 
attention to  the failure of the Board and of the Superior Coilrt 
to  make a finding that  the proposed area was not within three 
miles of the "limits of any city, town, or incorporated vil- 
lage." 

On February 19, 1971, the Superior Court of Wake County 
found further facts and affirmed the order incorporating In- 
dian Hills. The interveners brought the case here for final re- 
view alleging the order of incorporation was invalid and that  
Chapter 1225, Session Laws of 1969, under which the Munici- 
pal Board of Control and the Superior Court purported to act, 
was unconstitutional. 

McGuire, Baley & Wood by J. M. Bdey, Jr., for petitioner 
appellants. 

Maupin, Taylor & Ellis by Charles B. Neely, Jr., for  re- 
spondent appellees. 

HIGGINS, Justice. 

Prior to amendment in 1916, Article VIII of the North 
Carolina Constitution of 1868 provided: "It shall be the duty 
of the Legislature to provide for  the organization of cities, 
towns and incorporated villages . . . ." The new Constitution 
in effect since November 3, 1970, provides in Article VII, Sec- 
tion 1: "The General Assembly shall provide for the organiza- 
tion and government and the fixing of boundaries of counties, 
cities and towns, and other governmental subdivisions . . . . ,, 

"A municipal corporation, city or town, is an  agency 
created by the State to assist in the civil government of a 
designated territory . . . . I ts  charter is the legislative de- 
scription of the power to be exercised . . . . 
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(6 . . . 'It is a general and undisputed proposition of 
law that a municipal corporation possesses, and can exer- 
cise, the following powers, and no others: First, those 
granted in express words, second, those necessarily or 
fairly implied; third, those essential to the declared objects 
and purposes of the corporation-not simply convenient, 
but indispensable. Any fair, reasonable doubt concerning 
the existence of power is resolved by the courts against 
the corporation, and the power is denied.' " Smith v. Wins- 
ton-Salem, 247 N.C. 349, 100 S.E. 2d 835. 

By Chapter 136, Public Laws of 1917, Article 17, Section 
160-165, the General Assembly created the Municipal Board of 
Control consisting of the Attorney General as chairman, the 
Secretary of State as secretary, and the Chairman of the Utili- 
ties Commission as the third member. Sections 160-196, 197 and 
198 purported to give to the Board, after hearing and findings 
of fact, power to enter an order incorporating a described ter- 
ritory into a town giving i t  the name proposed in the petition. 
Section 160-196 provides that a new corporation shall not be 
set up "within three miles of the area included in the limits 
of any city, town or incorporated village . . . . 1, 

The passage of Chapter 136, Public Laws of 1917, appears 
to have been a departure from the theory that the creation of 
municipal corporations is exclusively a legislative function. It 
is worthy of note that prior to the repeal of Article 17, the 
General Assembly, when occasion arose, ratified and confirmed 
the creation of municipalities by the Board. For example, Chap- 
ter 1032, Section 2, Session Laws of 1953, provided: "The in- 
corporation of municipal corporations by the municipal board 
of control, under Article 17 of Chapter 160 of the General Stat- 
utes of North Carolina, which have occurred prior to the en- 
actment of this subsection are hereby in all respects validated, 
confirmed and declared to be in all respects municipal corpora- 
tions . . . . 9 9 

In 1969 the General Assembly appears to have returned to 
the original concept that the creation of municipal corporations 
is the business of the General Assembly. Chapter 673, Session 
Laws of 1969, repealed as of the date of its passage Article 17, 
Chapter 160 of the General Statutes. The act, however, pro- 
vided that all charters created by the Board prior to the repeal 
were ratified and confirmed. Hence, up to the date of its pas- 
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sage all prior acts of incorporation ordered by the Board were 
made valid and were confirmed. The repealing statute became 
effective upon its passage which occurred on June 2, 1969. On 
that day and by that act the Municipal Board of Control ceased 
to  exist. The repealing statute by failing to contain a saving 
clause permitting i t  to complete its unfinished business termi- 
nated the Board's existence, leaving the Board without power 
to proceed further on any matter. 

However, on July 1, 1969, the General Assembly enacted 
Chapter 1225 in a belated attempt to insert a saving clause 
and to reinstate the Municipal Board of Control with power to 
complete its unfinished business. The only unfinished business 
on the date of the passage was the application for the charter 
for Indian Hills. Chapter 1225, Section 2y2 provided : 

"Notwithstanding any other provisions of this Act, 
Article 17 of Chapter 160 of the General Statutes is hereby 
re-enacted for the sole purpose of conferring upon the 
Municipal Board of Control the power and authority to 
hear and make a determination of any petition or other 
matter filed or pending with the Municipal Board of Con- 
trol prior to June 2, 1969. Upon the determination of 
such pending matters, the Municipal Board of Control shall 
cease to exist." 

The Board having been completely abolished, its re-crea- 
tion by the General Assembly could be only by a general law. 
"As a general rule the repeal of a statute without any reserva- 
tion takes away all remedies given by the repealed statute and 
defeats all actions and proceedings pending under i t  a t  the 
time of its repeal. The rule is especially applicable to the re- 
peal of statutes creating a cause of action, providing a remedy 
not known to the common law, or conferring jurisdiction where 
i t  did not exist before, and abates proceedings . . . pending 
on appeal . . . ." 82 CJS, Section 439, STATUTES. 

"Under the common law, i t  has been held that, if a statute 
is unconditonally repealed without a saving clause in favor of 
pending suits, all pending proceedings thereunder are termi- 
nated, and if final relief has not been granted before the repeal 
goes into effect, i t  may not afterwards." 50 Am. Jur. 5 530, 
STATUTES. See Corporation Corn. v. R. R., 185 N.C. 435, 117 
S.E. 563. 
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[I] In order to permit a proceeding to survive there must be 
a saving clause in the repealing act or a general saving statute 
applicable to all cases. The subsequently passed act attempting 
to reactivate the Municipal Board of Control for the very special 
and limited purpose of completing an admittedly single pro- 
ceeding does not and cannot qualify as a general saving clause. 
82 C.J.S., Section 439, ACTIONS & OTHER PROCEEDINGS PENDING, 
and Section 440, SAVING CLAUSES. 

At the time Chapter 1225, Session Laws of 1969, was en- 
acted, the State Constitution, Article VIII, Section 4, provided: 
"It shall be the duty of the Legislature to provide by general 
laws for the organization of cities, towns, and incorporated 
villages, and to restrict their power of taxation . . . assessment 
. . . contracting debts . . . so as to prevent abuses . . . by such 
municipal corporations." Although the new Constitution ap- 
proved at the November election 1970, effective July 1, 1971, 
does not contain the above section, nevertheless, we must test 
the legality of Chapter 1225 by the constitutional provisions 
in effect a t  the date of its passage. 

A t  the time the Court of Appeals reversed the Board's 
incorporating order, the act creating the Board had been re- 
pealed and the Board had been abolished unless saved by 
Chapter 1225. The interveners challenged the validity of Chap- 
ter 1225 upon the ground: (1) That i t  was a belated and un- 
successful attempt to insert a saving clause in Chapter 673; 
and (2) that Chapter 1225 was not a general law as required 
by the Constitution. 

In determining whether Chapter 1225 qualified as a gen- 
eral law it is necessary to look a t  the actual purpose to be 
accomplished. The actual purpose was to complete the incorpo- 
ration of Indian Hills which was t,he Board's only unfinished 
business when the Board was abolished. Stating the law in 
general terms did not make it a general law. The chapter's only 
purpose was to complete a single incorporation. 

For purpose of clarification: " . . . ( I )  ntent must be found 
from the language of the act, its legislative history and the 
circumstances surrounding its adoption which throw light upon 
the evil sought to  be remedied." Milk Commission v. Food 
Stores, 270 N.C. 323, 154 S.E. 2d 548. 
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[2] In determining whether a statute relating to the incorpo- 
ration of a single village is a general law which the General 
Assembly has power to enact, the court will look beyond the 
form of the act and ascertain whether the statute in fact is 
generally and usually applicable throughout the State. 

"The courts are not bound by the letter of the law, which 
has been denominated its 'body,' but may consider its spirit, 
which has been called its 'soul.' " Kearney v. Vann, 154 N.C. 
311, 70 S.E. 747. 

"Where . . . adherence to the strict letter would lead to 
injustice, the Court gives a reasonable construction consistent 
with the general principles of law. The spirit, or reason of the 
law, prevails over its letter." State v. Scott ,  182 N.C. 865, 109 
S.E. 789. 

[3] We conclude that Chapter 1225 was unconstitutional and 
invalid. The judgment entered in the Superior Court of Wake 
County is 

Reversed. 

STATE OF NORTH CAROLINA v. KERMIT ALLEN SELF 

No. 91 

(Filed 15 March 1972) 

1. Criminal Law § 169; Rape § 10- marital status of defendant-evi- 
dence admitted over objection - similar evidence admitted without ob- 
jection 

In this prosecution for kidnapping, rape and crime against nature, 
the admission of testimony to the effect that  defendant was married 
a t  the time of the alleged offenses was not prejudicial error where 
defendant thereafter fully explained, without objection, his marital sta- 
tus a t  the time of the alleged crimes, a t  the time of his arrest, and a t  
the time of the trial. 

2. Criminal Law 99 102, 128- improper question by solicitor - motion for 
mistrial 

In this prosecution for kidnapping, rape and crime against nature 
wherein the prosecutrix testified that  defendant gained entrance to 
her home when he appeared a t  the front door and asked if he could 
come in and see the layout of the home, the trial court did not err  
in denying defendant's motion for mistrial after the solicitor asked 
defendant if he had not tried to gain entrance into a woman's house 
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in another county by telling her that  he was interested in the house 
and wanted to see the inside thereof, where the court sustained de- 
fendant's objection to the question, excused the jury and instructed 
the solicitor not to ask further questions along that  line, and in- 
structed the jury not to consider the question but to strike i t  from 
their minds. 

3. Criminal Law 8 46- evidence of flight 
An accused's flight from a crime shortly after its commission is 

admissible as evidence of guilt. 

4. Criminal Law 8 46- flight 16 days after crimes - competency 
Evidence that  defendant left his home 16 days after the alleged 

offenses of kidnapping, rape and crime against nature were committed 
was competent to be considered by the jury in connection with other 
circumstances in passing upon the question of guilt. 

5. Criminal Law $3 46- evidence of flight -instructions-defendant's 
contention 

In this prosecution for kidnapping, rape and crime against nature, 
the trial court correctly charged the jury on the effect of evidence 
of defendant's flight from this State and charged upon defendant's 
contention that  he left the State to prevent his first wife from having 
him picked up for nonsupport. 

APPEAL by defendant from Snepp, J., a t  the 19 July 1971 
Session of CATAWBA Superior Court, docketed and argued as 
case No. 164, Fall Term 1971. 

Defendant was charged in separate bills of indictment with 
kidnapping, rape, and crime against nature. The cases were 
consolidated for trial, and defendant entered pleas of not guilty. 
The jury returned verdicts of guilty as charged in all three 
cases, with a recommendation of life imprisonment on the rape 
charge. From the sentence of life imprisonment for rape, and 
concurrent sentences of 20 years for kidnapping and 10 years 
for the crime against nature, defendant appealed. 

The evidence for the State tends to show: On 2 December 
1969 the prosecutrix, Mrs. Linda Howard, her husband, and 
twelve-year-old son were a t  their home in Catawba County 
where they had lived for some eleven years. On that morning 
about 6:30 Mr. Howard left to go to work, and about 7:30 a.m. 
their son left for school. At approximately 10 a.m. defendant, 
whom the prosecutrix had never seen before, appeared a t  the 
front door and expressed an interest in the layout of the house. 
He asked her if he could come in and see the inside. The prose- 
cutrix admitted him. Defendant told the prosecutrix that he 
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had formerly worked with her husband. After some further 
conversation, defendant produced a knife, threatened to kill 
her if she screamed, dragged her out of the house, and forced 
her to get into his white station wagon. Defendant drove away 
from the prosecutrix' home and while driving forced the prose- 
cutrix to partially disrobe and perform oral intercourse on 
him. Later defendant stopped a t  a secluded spot, forced the 
prosecutrix to remove her remaining clothes, blindfolded her, 
and made her walk across a field to an old abandoned house. 
After staying there for a short time, defendant dragged the 
prosecutrix back to the station wagon, put her in the rear 
portion of the vehicle, and forced her to commit both natu- 
ral and unnatural acts of intercourse. Defendant several times 
threatened the prosecutrix' life unless she cooperated, and a t  no 
time did she consent to these natural and unnatural acts. De- 
fendant then drove the prosecutrix to a point near her home 
where he released her. He told her he had a gun and if she looked 
back he would blow her head off. She walked home and immedi- 
ately called her mother-in-law who lived nearby and the police. 

Dr. Joseph Cutchins examined the prosecutrix about 6 :30 
p.m. on 2 December 1969 and found bruises on her neck and 
numerous scratches on her legs. 

That night the prosecutrix made a formal statement to 
Sergeant Virgil Eller of the Catawba County Sheriff's Depart- 
ment and gave him a detailed account as to what had occurred 
and a description of the defendant and his car. Sergeant Eller 
later saw a car like the one described by the prosecutrix and 
learned that it was registered in Forsyth County in defendant's 
name. Sergeant Eller drove to the residence listed for defendant 
-a trailer park-where he found the car parked. Eller knocked 
on the door of the trailer, and defendant came to the door. 
Eller did not have a warrant for defendant a t  that time and, 
after some conversation with defendant, left without identify- 
ing himself as an officer. Two hours later he and two other 
officers returned to the trailer with a warrant for defendant's 
arrest, but defendant was gone. 

Jackie Lowman, a neighbor of the prosecutrix, was driving 
out of his driveway about 6:30 a.m. on 2 December 1969 and 
almost collided with a white station wagon parked a t  the end 
of his driveway with the lights off. Lowman identified defend- 
ant as the driver of this car. 



668 IN THE SUPREME COURT [280 

State v. Self 

Defendant testified in his own behalf. His testimony tends 
to show that on the date in question he did go to the home 
of the prosecutrix and that she accompanied him to a secluded 
spot where they drank whiskey and engaged in natural and 
unnatural intercourse for some three hours; that a t  no time 
did defendant threaten the prosecutrix' life or commit any acts 
of intercourse against her will, but to the contrary the prose- 
cutrix left her home and went with him willingly and consented 
completely to all the acts of intercourse in which they engaged. 
Defendant's testimony further tends to show that he first met 
the prosecutrix a t  a local drive-in restaurant in 1961 and that 
he had visited her a t  her home on about ten occasions since that 
time; that on his last visit, shortly before 2 December 1969, 
she kissed him and instructed him to bring some whiskey the 
next time, that they would have "to go and do something." 

Defendant's testimony further tends to show that on 17 
December 1969 he received a phone call from his first wife who 
said that she was going to have him picked up because he was 
three weeks behind in his support payments, and that the next 
day when Sergeant Eller came to his trailer he assumed it was 
in regard to these payments. He then took his four daughters to 
live with Mr. Dewey Armstrong and told Mr. Armstrong that 
the police were after him, and for him not to tell them where 
he had gone. In April of 1970 defendant established a residence 
in Riviera Beach, Florida, and in August of the same year was 
arrested there. 

At the conclusion of the defendant's evidence, the State 
offered testimony of four local residents whose testimony tends 
to show that the reputation of the prosecutrix in the community 
in which she lives is good. 

Attorney General Robert Mtwgan, Special Counsel Ralph 
Moody, and Deputy At torney  Ge?zeral Andrew A .  Vanore, JT., 
for  the  State. 

John S. Freeman and H .  Edward Knox  folr defendant  ap- 
pellant. O f  counsel: Wardlow, Knox,  Caudle & Knox 

MOORE, Justice. 

[I] Defendant contends that the court erred in admitting tes- 
timony to the effect that defendant was married a t  the time of 
the alleged offenses. Defendant testified without objection that 
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he was married, that he had four daughters and had had two 
wives, that his present wife Louise was in the courtroom a t  
the trial. When asked if this was the same lady he was married 
to on 2 December 1969, defendant objected. The objection was 
overruled and he answered, "No." Defendant then testified that 
he was working for his present wife when he was arrested in 
August 1970 and that he married his present wife on 20 January 
1971. Over objection, he further testified that when he was 
arrested he was still married to his wife in Winston-Salem. 
Defendant then further testified without objection that "when 
I was arrested I was going by the name of Bill Miller. As to 
why I had gone to Florida and take up the assumed name of 
Bill Miller, my first  wife had called me on December 17. I had 
been out of work several months with an operation. I had to 
give up truck driving after 18 years. On December 17, my 
wife called me up and said she was going to have me picked 
up because I was three weeks late on the support payment." 
Thus, defendant fully explained, without objection, his marital 
status a t  the time of the alleged crime, a t  the time of his arrest, 
and a t  the time of his trial. 

In State v. McDaniel, 272 N.C. 556, 563, 158 S.E. 2d 874, 
881 (1968), Justice Lake quotes with approval from State v. 
Adam,  245 N.C. 344, 95 S.E. 2d 902 (1957) : 

" 'Exceptions by the defendant to evidence of a State's 
witness will not be sustained where the defendant or his 
witness testifies, without objection, to substantially the 
same facts. State v. Matheson, 225 N.C. 109, 33 S.E. 2d 
590. 

" 'Likewise, the admission of evidence as to facts which 
the defendant admitted in his own testimony, cannot be held 
prejudicial. State v. Mewitt, 231 N.C. 59, 55 S.E. 2d 804.' 

"The rule so stated is well established in this and other 
jurisdictions. [Citing authority.] " 

This assignment is overruled. 

[2] Defendant next contends the court erred in allowing testi- 
mony as to a separate unrelated offense in another county and 
in denying defendant's motion for mistrial with regard thereto. 
This assignment is based upon the following proceedings: 
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"Q. Well, I ask you Mr. Self, if you didn't go over t o  
Stokes County and go t o  a woman's door and. . . 

"MR. KNOX: Objection your Honor. 

"COURT: He has not finished the question. 

"MR. KNOX : Your Honor. . . 
"Q. . . . and knocked on the door and tell this woman 

that  you liked the house. . . 
"MR. KNOX : Objection. 

"COURT: Let him finish the question. 

"MR. KNOX: He knows i t  is improper question. 

"COURT: I don't know, I have not heard it. 

"MR. KNOX: I ask you to excuse the jury and let him 
ask it. 

"COURT : Objection is  overruled. 

EXCEPTION NO. 18 

"Q. Now, Mr. Self, I ask you if you didn't go over to  
Stokes County to a woman's house and knock on the door 
and tell her that  you were interested in her house and tha t  
you wanted to  see the inside of the house to t r y  to  gain 
entrance into the house? 

"MR. KNOX : Objection. 

"MR. GORDON : Objection. 

"COURT : Sustained. 

"MR. KNOX: Move to  strike it. 

"COURT: You will not consider the question. 

"MR. KNOX: I would like to make a motion your Hon- 
or, please. Your Honor would you hear me on a motion a t  
this time? 

"COURT: Let the jury go out. 

(The jury was removed from the courtroom.) 

"MR. KNOX: At  the  conclusion of the question of the 
defendant, the defendant moves for a mistrial on the ground 
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that  the question was highly prejudicial and was improper 
and is impossible for  the defendant to get a fa i r  and impar- 
tial trial before this jury now. The solicitor knows. . . 

"COURT: I will deny your motion. I don't know of any 
evidence of that  in  this case. I told the jury to disregard 
i t  and the motion for a mistrial is denied. Bring the jury 
back. 

"COURT: Ask no further questions on that. 

"MR. GREENE: I want to ask. . . 
"COURT : YOU heard me Mr. Solicitor. 

"MR. GREENE: About a particular. . . 
"COURT: YOU heard me Mr. Solicitor. 

"MR. GREENE: Yes, sir. 

(The jury was returned into open court.) 

"COURT: Members of the jury you will not take into 
consideration the last question asked by the solicitor. You 
will strike that  from your minds." 

Defendant admits that  the objection to the challenged 
question was sustained by the court and that  the jury was in- 
structed not to  consider the question. Defendant contends, how- 
ever, that  the import of the question was apparent before the 
question was completed, that  the jury should have been excused 
so that  the court could have ruled on the completed question in 
the absence of the jury, and that  the question itself left an  
impression upon the minds of the jurors which could not be 
erased by the court's instruction. We hold, however, that  the 
court's prompt action in sustaining defendant's objection to the 
question and in excusing the jury and instructing the solicitor 
not to ask further questions along that  line, coupled with the 
court's specific instruction to the jury not to consider the ques- 
tion but to strike i t  from their mind, was sufficient to remove 
any possibility of error. 

In State v. Moore, 276 N.C. 142, 149, 171 S.E. 2d 453, 
458 (1970), Justice Sharp quoted with approval from State v. 
Ray, 212 N.C. 725, 729, 194 S.E. 482, 484 (1938) : 
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( 4  . . . '[Olur system for the administration of justice 
through trial by jury is based upon the assumption that 
the trial jurors are men of character and of sufficient in- 
telligence to fully understand and comply with the instruc- 
tions of the court, and are presumed to have done so. 
Wilson v. Mfg. Co., 120 N.C. 94, 26 S.E. 629.' Accord, State 
v. Bruce, 268 N.C. 174, 150 S.E. 2d 216; 2 Strong, N. C. 
Index 2d Criminal Law 5 96 (1967) ." 
This assignment is without merit. 

Defendant next assigns as error the admission of testimony 
as to defendant's leaving the State of North Carolina. Defend- 
ant contends that the record indicates that he left Winston- 
Salem on 18 December 1969, sixteen days after the commission 
of the alleged crime, and that the record is silent as to when 
he left North Carolina except that it does show he established 
residence in Florida in April 1970. Defendant contends that 
such a lapse of time renders the relationship between his depar- 
ture and any supposed consciousness of guilt too remote for the 
evidence to be considered by the jury. 

[3] North Carolina has long followed the rule that an accused's 
flight from a crime shortly after its commission is admissible 
as evidence of guilt. See State v. Sheffield, 251 N.C. 309, 111 
S.E. 2d 195 (1959) ; State v. Dickerson, 189 N.C. 327, 127 S.E. 
256 (1925) ; State v. Hairston, 182 N.C. 851, 109 S.E. 45 (1921) ; 
State v. Nut, 51 N.C. 114 (1858). The State contends that the 
fact defendant left his home immediately after being questioned 
by Sergeant Eller, that he left his children with Mr. Dewey 
Armstrong in Winston-Salem and told Mr. Armstrong not to tell 
the officers where he had gone, and that months later defendant 
was found living in Florida under an assumed name, were all 
circumstances for the jury to consider. 

In State v. Ball, 339 S.W. 2d 783 (Mo. 1960), cited by the 
defendant in his brief, it was held that flight occurring ap- 
proximately three weeks after the crime was a relevant cir- 
cumstance and that the remoteness of the flight goes only to 
the weight not the admissibility of the evidence. See 29 Am. 
Jur. 2d, Evidence 5 280; Annot., 25 A.L.R. 886 (1923). 

[4] In the present case, evidence that defendant left his home 
16 days after the alleged offenses were committed is competent 
to be considered by the jury in connection with other circum- 
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stances in passing upon the question of guilt. State v. Paljne, 
213 N.C. 719, 197 S.E. 573 (1938)' and cases therein cited. 

[S] Finally, defendant's sixth assignment of error states : "The 
Court erred in failing to state defendant's contention and de- 
clare and explain the applicable law, with regard to the defend- 
ant's leaving the State of North Carolina. Defendant's excep- 
tion No. 23 (R p 77) ." 

This assignment could be dismissed for failure to comply 
with the rule stated in State v. Ki~blj ,  276 N.C. 123, 131, 171 S.E. 
2d 416, 422 (1970), as follows: 

"Assignments of error to the charge should quote 
the portion of the charge to which appellant objects, and 
assignments based on failure to charge should set out 
appellant's contention as to what the court should have 
charged. State v. Wilson, 263 N.C. 533, 139 S.E. 2d 736. 
'When an exception relates to the charge, that portion to 
which the exception is taken must be set out in the par- 
ticular assignment of error. A mere reference to the excep- 
tion number and the page number of the record where the 
exception appears . . . will not present the alleged error 
for review. . . . ' Samuel v. Eva?z.s and Coope~ v. Evans, 264 
N.C. 393, 141 S.E. 2d 627." 

However, ail examination of the record in the case a t  bar dis- 
closes that the court correctly charged the jury: 

"Now ladies and gentlemen of the jury, the State has 
introduced evidence which tends to show that the defendant 
fled this jurisdiction. I instruct you that evidence of flight 
may be considered by you together with all the other facts 
and circumstances in this case in determining whether the 
combined circumstances amount to admission or shows a 
consciousness of guilt, however, I instruct you the proof of 
this circumstance is not sufficient in itself to establish 
the defendant's guilt of any of these offenses." 

The record further discloses that the court stated that defend- 
ant contends he left the State to prevent his first wife from 
having him picked up for nonsupport. If defendant wished the 
court to give additional contentions, it was his duty to request 
them. State v. Butler, 269 N.C. 733, 153 S.E. 2d 477 (1967) ; 
3 Strong, N. C. Index 2d, Criminal Law 5 163. 
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Nothing appears in the record which would warrant dis- 
turbing the verdicts or the judgments. They will therefore 
be upheld. 

No error. 

STATE OF NORTH CAROLINA v. ZOLLIE WILSON, JR. 

No. 1 

(Filed 15 March 1972) 

1. Criminal Law 8 166- abandonment of exceptions and assignments of 
error 

Exceptions and assignments of error  not brought forward into 
the brief a r e  deemed abandoned. Supreme Court Rule 28. 

2. Criminal Law § 42- weapons used in crime 

Weapons may be admitted in  evidence where there is evidence 
tending to show t h a t  they were used in the commission of a crime. 

3. Criminal Law § 42; Homicide 5 20- gun used in homicide - sufficiency 
of identification 

In  this homicide prosecution, a shotgun was sufficiently identified 
a s  the one used in the crime for  i ts  admission i n  evidence, where a 
witness testified t h a t  he threw the  shotgun used i n  the  shooting from 
a car  and thereafter told a police officer where i t  was, and the  officer 
testified t h a t  he found the shotgun where the witness stated he  had 
thrown it, tha t  he delivered i t  to  the S.B.I., tha t  i t  was received from 
the S.B.I. by another officer, and t h a t  i t  was his opinion t h a t  the  gun 
offered in evidence was the  same .gun so found by him; even if the 
admission of the shotgun was  error: i t  was harmless in  view of the  
testimony of five eyewitnesses tha t  defendant shot deceased with 
a shotgun. 

4. Homicide 8 21- failure to  introduce weapon 
While relevant, the  identification and the introduction in evidence 

of the weapon used is not essential to a conviction of murder. 

5. Criminal Law § 162- objection to responsive answer 
An objection t o  a n  answer responsive to  a question comes too 

late a f te r  the witness has so answered the question. 

6. Homicide 3 20- photograph of body --illustrative purposes 
A photograph of the body of deceased was properly admitted in 

evidence in a homicide prosecution for  the purpose of illustrating the 
testimony of a witness a s  to the  location of a wound on the body. 
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7. Homicide Q 15- fact  of death-non-expert testimony 
A non-expert who has observed a deceased person is  competent 

to  testify a s  to the fact  of death. 

8. Homicide 9 15- cause of death - non-expert testimony 
While i t  is the usual and better practice in a prosecution for  

homicide to  offer medical testimony a s  to both the fact  of death and 
the cause of it, even the cause of death may be established by non- 
expert testimony when the facts  in evidence a r e  such t h a t  every 
person of average intelligence would know from his own experience 
or  knowledge t h a t  a n  observed wound was mortal in character. 

9. Homicide 3 21- fact  and cause of death - non-expert testimony - suf- 
ficiency of evidence 

There was ample evidence in  this homicide prosecution t o  support 
a finding both of the fact  of death and tha t  the  cause of death was 
the shooting of the deceased by the defendant, where the State's evi- 
dence tended to show t h a t  deceased was shot by defendant i n  the 
chest o r  upper abdomen with a shotgun a t  close range, tha t  he fell 
immediately and t h a t  blood flowed from the wound, and non-expert 
witnesses who observed the body testified that  deceased was dead 
on arrival a t  a hospital shortly a f te r  the shooting occurred. 

10. Homicide 9 4- f i rs t  degree murder - intent to  kill 
A specific intent t o  kill is a n  essential element of f i rs t  degree 

murder. 

11. Criminal Law 9 6; Homicide 3 8- defense of intoxication 
While voluntary drunkenness is not, per se, a n  excuse for  a crimi- 

nal act, i t  may be sufficient in  degree t o  prevent and, therefore, 
disprove the existence of a specific intent, such a s  the intent to  kill. 

12. Homicide 9 28- defense of intoxication - instructions 
The t r ia l  court's instructions in  this homicide prosecution properly 

presented to the  jury the  question arising upon the evidence with 
reference to the intoxication of defendant and correctly stated the law 
applicable thereto. 

13. Homicide 9 28- failure to  instruct on "unconsciousness" 
I n  this homicide prosecution, defendant's testimony that,  by rea- 

son of his voluntary intoxication, he did not "remember" the shooting 
or  anything about i t  did not require the court to  instruct the jury, 
a s  requested by defendant, t h a t  "when a person commits a n  act  with- 
out being conscious thereof, such act is  not a crime even though if 
committed by a conscious person i t  would be a crime." 

APPEAL by defendant from Braswell, J., a t  the 6 June 1971 
Session of WARREN. 

By an indictment, proper in form, the defendant was 
charged with the murder of Charlie Wilbert Alston. The jury 
returned a verdict of guilty of murder in the first degree, with 
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recommendation that the defendant be sentenced to imprison- 
ment for life. Judgment in accordance with the verdict was 
entered. The evidence for the State, consistingly primarily of 
the testimony of five eyewitnesses, was to the following effect: 

On 3 October 1970, Alston and the defendant, along with 
a number of other people, were a t  a "piccolo joint." They got 
into an argument. Thereafter, the defendant went home in a 
car driven by William Southerland. En  route he said that he 
was tired of people "doing him wrong." Contrary to Souther- 
land's advice, after entering his home, he returned to the car 
and got Southerland to drive him back to the "piccolo joint." 

When the defendant got back to the "piccolo joint," Alston, 
with a woman companion, was sitting in a parked car on the 
premises of this establishment waiting for other companions to 
come out so that they all might go to their homes. The defend- 
ant got out of Southerland's car carrying a shotgun, entered the 
building, looked around for a minute or two and then went back 
outside. At that time Alston, for some unknown reason, got 
out of the car in which he had been sitting. In the act of getting 
out of the car his back was turned to the defendant. Turning 
around, he was face to face with the defendant, who was some 
fifteen to twenty feet away. Neither said anything. Alston 
raised both hands above his head. He had nothing in either 
hand. Almost immediately the defendant raised his shotgun 
and fired, the shot striking Alston in the chest or upper ab- 
domen. Alston fell on his back immediately and blood flowed 
from the wound "over top of his stomach." 

The defendant, saying nothing, got back into the car of 
Southerland who drove him to his home. There they picked up 
the defendant's woman companion, to whom the defendant an- 
nounced that he had killed Alston, and drove to a house in 
Henderson where Southerland left the defendant and his com- 
panion and where the defendant was subsequently arrested. En 
route to his own home, Southerland threw the shotgun into or 
across a ditch a t  the end of a dead end road. The investigating 
officer found a shotgun a t  the point where Southerland told 
him he had thrown it. The gun so found was offered in evidence 
by the State. 

Meanwhile, the State's witness Hargrove and another per- 
son picked up Alston and carried him to the hospital in Hender- 
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son. Hargrove testified that when they got to the hospital 
Alston was dead. Deputy Sheriff Capps, the investigating offi- 
cer, testified that he saw Alston's body a t  the hospital, that 
Alston was dead and that he, Deputy Capps, took photographs 
of the body with which he illustrated the location of the wound. 
These photographs and photographs of the scene of the shooting, 
also identified by Deputy Capps, were introduced in evidence. 

William Southerland, a witness for the State, testified that 
a t  the time of the original argument each man had a knife in 
his hand. No witness testified that Alston had anything in his 
hand a t  the time of the shooting. Another witness for the State 
testified that a t  the time of the argument he heard Alston say 
to the defendant, "I know you got a knife, but I ain't got no 
knife." 

The defendant testified in his own behalf and offered other 
witnesses. His testimony was that he had been drinking heavily 
prior to and after his arrival a t  the "piccolo joint," and he 
remembered nothing whatever about the shooting, he having no 
reason to shoot Alston. Other witnesses for the defendant testi- 
fied that there was a considerable amount of drinking at the 
"piccolo joint" on this occasion. Witnesses for the State testified 
that none of the persons involved in this occurrence were 
drunk, and Southerland, who drove the car in which the defend- 
ant rode to and from the "piccolo joint" on both trips, testified 
that, in his opinion, the defendant was not under the influence 
of intoxicants. 

There was no evidence of any attack by Alston upon the 
defendant, any threat by Alston or any justification or reason 
for the shooting. 

Attorney General Morgan, Assistant Attorney General 
Hafer  and S t a f f  A t t w n e y  Davis for the State. 

Clayton and Ballance b y  Frank W. Ballance, Jr., for de- 
f endmt .  

LAKE, Justice. 

The defendant assigns as error: (1) The admission in evi- 
dence, over objection, of the shotgun, he contending it had not 
been identified as the weapon used in the shooting of Alston; 
(2) the failure of the State to prove the cause of death and 
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the admission of alleged hearsay evidence as to the fact of 
death; and (3) the failure of the court to instruct the jury, as 
requested by the defendant, that "when a person commits an 
act without being conscious thereof, such act is not a crime even 
though if committed by a conscious person it would be a crime." 
There is no merit in any of these assignments of error. 

[I] Other exceptions and assignments not brought forward 
into the brief are deemed abandoned. State v. Baldwin, 276 N.C. 
690, 174 S.E. 2d 526; State v. Barber, 270 N.C. 222, 154 S.E. 
2d 104; Branch v. State, 269 N.C. 642, 153 S.E. 2d 343. Rule 
28, Rules of Practice in the Supreme Court. We have, neverthe- 
less, reviewed the entire record before us and find no merit 
in the assignments of error so abandoned. 

As to the shotgun introduced in evidence, the State's wit- 
ness William Southerland testified that, after leaving the de- 
fendant in Henderson following the shooting, Southerland threw 
the gun out of the car into a ditch and thereafter told Deputy 
Capps where it was. Deputy Capps testified that, upon receipt 
of this information, he went to the place described by Souther- 
land, found a shotgun about 20 feet from the other side of the 
ditch, he delivered the gun so found to the State Bureau of In- 
vestigation, it was received back from the Bureau by another 
deputy and, while i t  had no identifying feature known to him, 
i t  was his opinion that the gun offered in evidence was the 
same gun so found by him. 

[2-41 Weapons may be admitted in evidence where there is 
evidence tending to show that they were used in the commis- 
sion of a crime. State v. Sneeden, 274 N.C. 498, 502, 164 S.E. 
2d 190; Stansbury, North Carolina Evidence, 2d Ed. 8 118. 
We deem the testimony of witnesses Southerland and Capps, 
above mentioned, sufficient to identify the gun so offered in 
evidence as the one used in the shooting of Alston, but if i t  
were not, so as to make the admission of this weapon in evi- 
dence an error, i t  was clearly harmless in view of the testimony 
of five eyewitnesses that the defendant shot Alston with a 
shotgun. While relevant, the identification and the introduction 
in evidence of the weapon used is not essential to a conviction of 
murder. In State v. Macklin, 210 N.C. 496, 187 S.E. 785, a 
shotgun found in the defendant's room was held properly ad- 
mitted in evidence, it having been testified that it was "like 
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the one" with which the defendant had been seen on the 
night the deceased was shot. 

[S] The contention that the court erred in denying the motion 
for arrest of judgment because there was no competent evidence 
of the death of Alston, or as to the cause of such death, is 
without merit. The State's witness Hargrove testified that he 
picked Alston up and carried him to the hospital after the 
shooting and that "when we got to the hospital he was dead." 
The record shows that a t  this point the defendant objected 
and the court overruled the objection. The record does not show 
the question in response to which the witness so answered or 
that the objection was interposed to such question. An objection 
to an answer responsive to a question comes too late after the 
witness has so answered the question. Johnson v. Lamb, 273 
N.C. 701, 709, 161 S.E. 2d 131; Brown v. Hillsboro, 185 N.C. 
368, 117 S.E. 41. 

On cross-examination, this witness testified: "When I ar- 
rived a t  the hospital he was dead. The doctor said he was dead." 
Thereupon, in response to questions by the court, not set 
forth in the record on appeal, the witness testified: "I didn't 
examine him. When we got to the hospital, I went in and got 
some stretchers, we got him out of the car and laid him on i t  
and toted him in. He wasn't moving no more than his arm 
was moving by me picking him up and laying him down." The 
defendant's motion to strike the answer was overruled. The 
question not being shown in the record before us, we cannot 
assume that the answers of the witness both to the question by 
the defendant's counsel and to the question by the court were 
not responsive. The witness was obviously testifying on the 
basis of his own observation of Alston. The statement of the 
doctor was apparently recounted by the witness as corrobora- 
tion of his own observation and testimony. 

161 Deputy Sheriff Capps testified: "I went in the back room 
[of the hospital] and saw Charlie Wilbert Alston. He was dead 
a t  the time I saw him." This witness then identified the photo- 
graph of the body taken by him, which photograph was intro- 
duced in evidence and used by the witness to illustrate his 
testimony as to the location of the wound on the body. There 
was no error in the admission of the photograph in evidence 
for this purpose. The record not disclosing the question pro- 
pounded to the witness Capps, it must be assumed that his 
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testimony was responsive thereto. Consequently, there being no 
objection to the question, the motion to strike the answer was 
properly overruled. 

The witness William Southerland testified that when he 
and the defendant arrived a t  the defendant's home following 
the shooting, the defendant said to Gertrude Perry he had 
"killed" Alston and instructed her to "come on" with the de- 
fendant and Southerland. 

[7-91 Observation of a deceased person, or of a dead animal, 
is not so rare an occurrence as to render a non-expert incompe- 
tent to testify as to the fact of death in a particular instance. 
While i t  is the usual and better practice in a prosecution for 
homicide to offer medical testimony as to both the fact of 
death and the cause of it, even the cause of death may be estab- 
lished by non-expert testimony when the facts in evidence are 
such that every person of average intelligence would know from 
his own experience or knowledge that an observed wound was 
mortal in character. State v. Howard, 274 N.C. 186, 198, 162 
S.E. 2d 495; State v. Minton, 234 N.C. 716, 721, 68 S.E. 2d 
844. The State's evidence is ample to show that Alston was shot 
in the chest or upper abdomen with a shotgun at close range, 
he fell immediately, blood flowed from the wound and, though 
taken immediately to the hop-;'d, he was dead on arrival. There 
was ample evidence to support a finding both of the fact of 
death and that the cause of death was the shooting of the de- 
ceased by the defendant. 

Neither the defendant nor any of his witnesses attempted 
to deny that the defendant shot Alston, that Alston was dead 
or that the shooting by the defendant was the cause of his 
death. Neither the defendant nor any of his witnesses attempted 
to establish any justification for the shooting of Alston. The 
defendant's testimony was designed solely to convince the jury 
that, by reason of his voluntary intoxication, he did not "re- 
member" the shooting or anything about it. 

[10,11] A specific intent to kill is an essential element of 
first degree murder. State v. Propst, 274 N.C. 62, 71, 161 S.E. 
2d 560. While voluntary drunkenness is not, per se, an excuse 
for a criminal act, State v. Propst, supra, it may be sufficient 
in degree to prevent and, therefore, disprove the existence of 
a specific intent such as the intent to kill. State v. Cureton, 218 
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N.C. 491, 494, 11 S.E. 2d 469; State v. M z ~ ~ p h z ~ ,  157 N.C. 614, 
72 S.E. 1075, As stated by Justice Barnhill, later Chief Justice, 
in State v. Cu,reetn, swpra: "No inference of the absence of de- 
liberation and premeditation arises as a matter of law from 
intoxication; and mere intoxication cannot serve as an excuse 
for the offender. The influence of intoxication upon the ques- 
tion of existence of premeditation depends upon its degree and 
its effect upon the mind and passion. For it to constitute a 
defense it must appear that the defendant was not able, by 
reason of drunkenness, to think out beforehand what he intended 
to do and weigh it and understand the nature and consequence 
of his act." 

The learned trial judge instructed the jury: 

"There is evidence in this case which tends to show 
that the defendant was intoxicated a t  the time of the acts 
alleged in this case. Generally, voluntary intoxication is 
not a legal excuse for crime. However, if you find that 
the defendant was intoxicated, you should consider whether 
this condition affected his ability to formulate the spe- 
cific intent which is required for conviction of first de- 
gree murder. 

"In order for you to find the defendant guilty of 
first degree murder, you must find beyond a reasonable 
doubt that he killed the deceased with malice and in the 
execution of an actual, specific intent to kill formed after 
premeditation and deliberation. 

"If as a result of intoxication the defendant did not 
have the specific intent to kill the deceased, Charlie 
Alston formed after premeditation and deliberation, he 
is not guilty of first degree murder. 

"Therefore, I charge you that if upon considering the 
evidence with respect to the defendant's intoxication you 
have a reasonable doubt as to whether the defendant 
formulated the specific intent required for a conviction 
of first degree murder, you will not return a verdict of 
first degree murder. You will then consider whether or 
not he would be guiIty of second degree murder." 

[I21 This charge properly presented to the jury the question 
arising upon the evidence with reference to the intoxication 
of the defendant and correctly stated the law applicable thereto. 
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[I31 The court having so instructed the jury, the defendant 
was not entitled to the further instruction requested by him: 
"When a person commits an act without being conscious thereof, 
such act is not a crime even though if committed by a consci- 
ous person i t  would be a crime." The present record does not 
contain evidence of complete unconsciousness such as  was 
deemed to be indicated by evidence of the defendant in State 
v.  Mercer, 275 N.C. 108, 165 S.E. 2d 328. 

No error. 

STATE OF NORTH CAROLINA v. WILLIE FLIPPIN 

No. 79 

(Filed 15 March 1972) 

1. Rape 8 1- offense defined 
Rape is the carnal knowledge of a female person by force and 

against her will. 

2. Rape 8 1- carnal knowledge defined 
Carnal knowledge is effected in law if there is the slightest pene- 

tration of the female sex organ by the male sex organ. 

3. Rape 8 6- failure to submit lesser included offenses 
The trial court in a rape prosecution did not err  in failing to 

submit to the jury the lesser included offenses of assault with intent 
t o  commit rape and of assault on a female, where the State's evidence 
was positive as  to each and every element of the crime of rape and 
there was no conflict in the evidence relating to any element thereof. 
G.S. 15-169; G.S. 15-170. 

4. Criminal Law 8 112- instructions on reasonable doubt 
Although the court is  not required to define reasonable doubt 

absent a request, when it does define that  term, the definition must 
be substantially correct. 

5. Criminal Law 8 112- instructions on presumption of innocence 
When the trial judge charges correctly on reasonable doubt, he 

is not required to charge on the presumption of innocence unless there 
be a special request for such charge. 

6. Criminal Law 5 112- instruction on reasonable doubt 
The trial court's instruction that  a reasonable doubt is  "doubt 

based on reason and common sense arising from the evidence in the 
case or the lack of evidence as to any fact necessary to constitute 
guilt" held sufficient. 
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7. Criminal Law 5 122- jury's inquiry regarding parole 
The t r ia l  court i n  this  rape prosecution properly declined to 

answer a n  inquiry by the jury foreman regarding defendant's eligi- 
bility for  parole if given a life sentence and adequately instructed the 
jury t h a t  the  question of parole was not a proper matter  fo r  their 
consideration. 

APPEAL by defendant from Exum, J., at  12 July 1971 Crimi- 
nal Session of ROCKINGHAM Superior Court. This case was 
docketed and argued a t  the 1971 Fall Term as Case No. 142. 

Defendant was charged with rape. He was duly arraigned, 
and entered a plea of not guilty through his counsel. 

The State offered evidence which, in substance, tended to 
show : 

Nancy Jane McCraw, age 13, testified that the McCraw 
family lived in a rural section of Rockingham County and that 
up until a short time before the alleged rape defendant had 
lived nearby. On 16 May 1971, Nancy, her sister Brenda, age 
15, her brother Frank, age 10, her brother George, age 9, her 
father, and defendant went down to a barn to see a pet cow. 
After a few minutes Nancy's father and Brenda returned to 
the house. Shortly thereafter defendant grabbed Nancy by 
the arm and forced her to leave the barn with him. He per- 
suaded Frank to go home by giving him some keys. George 
would not leave. Defendant took Nancy into the back room 
of an unoccupied house and tried to remove her shorts and 
panties. George followed them into the house, where he pro- 
tested defendant's actions and called defendant names. At one 
point Nancy managed to free herself and run towards her 
home, but defendant caught her and, despite her resistance 
and screams, forced her to a tobacco barn, where he again tried 
to remove her clothes. George followed and continued to harass 
defendant. Defendant then took Nancy from the barn, across 
a field, and into the woods, where he completed the rape. Nancy 
testified, in part : 

". . . After he had done that and got me on the 
ground he er took his organ out. That is when he raped 
me. He put i t  in me and penetrated me and i t  hurt. Dur- 
ing the time that he was putting me on the ground and 
getting on top of me I was trying to get loose, get aloose, 
get away. I was pushing his chest away. I hollered for 
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George. I shuffled with him. He did not say anything to 
me while he had me down. He held me down about ten 
minutes." 

After defendant released Nancy, she ran home and told 
her family what had happened. Defendant fled in another direc- 
tion. Nancy's family called the Sheriff's Department and took 
her to a hospital in Reidsville. 

Dr. I. K. Bass, who was qualified as an expert in medicine, 
testified that he examined Nancy in the emergency room of the 
hospital and found bruises and scratches on her leg, and a 
large bruise on her right shoulder. During the course of his 
examination he made two vaginal smears, which he gave to Dr. 
Cecil R. Burkhart, an expert pathologist, for analysis. Dr. Burk- 
hart testified that one of the smears that he received from Dr. 
Bass showed the presence of male sperm. 

The other evidence offered by the State was cumulative 
and tended to corroborate the testimony of Nancy McCraw. 

Defendant offered no evidence. 

The jury returned a verdict of guilty of rape with a recom- 
mendation for life imprisonment. 

Attorney General Morgan, Assistant At torney General Bur- 
ley B. Mitchell, Jr., and Associate Attorney Geneml E d w i n  M. 
S p e w ,  Jr., for the  State. 

Price, Osborne & Johnson, by D. Flogd Osborne, and Gwyn,  
G w y n  & Morgan, by  Melxer A .  Morgan, Jr., for  defendant. 

BRANCH, Justice. 

Defendant assigns as error the failure of the trial judge 
to instruct the jury that they could return a verdict of assault 
with intent to commit rape or of assault on a female. 

[I, 21 Rape is the carnal knowledge of a female person by 
force and against her will. S ta t e  v. Primes, 275 N.C. 61, 65 
S.E. 2d 225 ; State v. Crawford,  260 N.C. 548, 133 S.E. 2d 232. 
"Carnal knowledge" is effected in law if there is the slight- 
est penetration of the female sex organ by the male sex organ. 
State v. Sneeden, 274 N.C. 498, 164 S.E. 2d 190; State v. Jones, 
249 N.C. 134, 105 S.E. 2d 513. The provisions of G.S. 15-169 
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and G.S. 15-170 are pertinent to decision of this assignment of 
error and are set out below. 

5 15-169. Conviction of assault, when included in 
charge.-On the trial of any person for rape, or any felony 
whatsoever, when the crime charged includes an assault 
against the person, it is lawful for the jury to acquit of 
the felony and to find a verdict of guilty of assault against 
the person indicted, if the evidence warrants such find- 
ing; and when such verdict is found the court shall have 
power to imprison the person so found guilty of an assault, 
for any term now allowed by law in cases of conviction 
when the indictment was originally for the assault of a like 
character. 

5 15-170. Conviction for a less degree or an attempt.- 
Upon the trial of any indictment the prisoner may be con- 
victed of the crime charged therein or of a less degree of 
the same crime, or of an attempt to commit the crime so 
charged, or of an attempt to commit a less degree of the 
same crime. 

The case of State a. Hicks, 241 N.C. 156, 84 S.E. 2d 545, 
involved a charge of armed robbery, one of the felonies in- 
cluded within the provisions of G.S. 15-169. The Court there 
considered the sufficiency of the evidence to support a convic- 
tion of a lesser included offense, and stated: 

". . . The notable fact here is that the crime of rob- 
bery ex vi termini includes an assault on the person. 

". . . Hence, there is no such necessity if the State's 
evidence tends to show a completed robbery and there is 
no conflicting evidence relating to elements of the crime 
charged. Mere contention that the jury might accept the 
State's evidence in part and reject it in part will not suf- 
fice." 

This Court considered the same question in State v. Jones, 
supra. There the State's evidence tended to show that defend- 
ant, who lived in the same apartment building, found an eight- 
year old girl alone in her parents' apartment. He removed her 
clothes and carnally abused her. He told the child that "if she 
told it he was going to kill her." The defendant contended that 
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the trial judge erred because he instructed the jury to return 
one of three possible verdicts, to wit: (1) guilty of rape, (2) 
guilty of rape with recommendation that the punishment be 
imprisonment in State's Prison for life, and (3) not guilty. The 
Court, rejecting defendant's contention, stated : 

". . . [Tlhe State's evidence was positive as to each 
and every element of the crime charged in the bill of in- 
dictment. There was no conflict in the evidence relating 
to any element of the crime charged. . . . Disbelief of the 
testimony of the child as to any essential element of the 
crime charged in the bill of indictment would not warrant 
a conviction for a lesser offense but would require a ver- 
dict of not guilty." 

In State v.  Williams, 275 N.C. 77, 165 S.E. 2d 481, we find 
the following statement : 

"All the evidence is to the effect that each defendant 
had actual sexual intercourse with (prosecutrix) and that 
she, kidnapped, captive and helpless, submitted solely be- 
cause fearful of death or serious bodily harm if she re- 
sisted. There is no particle or trace of evidence that (she) 
a t  any time willingly permitted either defendant to have 
sexual intercourse with her. . . . There being no evidence 
that would warrant a verdict of guilty of the included 
crime of assault with intent to commit rape, the court 
properly refused to instruct the jury with reference to 
such verdict." 

[3] In instant case defendant offered no evidence. Nor did his 
counsel by cross-examination elicit evidence which conflicted 
with testimony as to any element of the crime. Each element of 
the crime of rape is supported by testimony in the record. Dis- 
belief of testimony relating to any essential element of the crime 
charged would require a verdict of not guilty. 

There was no error in the court's failure to instruct the 
jury on the crimes of assault with intent to commit rape and of 
assault on a female. 

Defendant next contends that the court erred by not fully 
explaining the presumption of innocence and reasonable doubt. 
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Judge Exum instructed the jury as follows: 

"Under our system of justice when a defendant's plea 
is  not guilty he is not required to prove his innocence. He 
is presumed to be innocent. 

The State must prove to you that  the defendant i s  
guilty beyond a reasonable doubt. If after weighing and 
considering all of the evidence you are  fully satisfied and 
entirely convinced of the defendant's guilt then you would 
be satisfied beyond a reasonable doubt. On the other hand 
if you have any doubt based on reason and common sense 
arising from the evidence in the case or the lack of evidence 
as to any fact necessary to constitute guilt you would have 
a reasonable doubt and i t  would be your duty to give the 
defendant the benefit of that  doubt and find him not guilty. 

In  Strong's, 3 North Carolina Index, 2d, Criminal Law, 
5 112, p. 3, i t  is stated: 

There are no stereotyped forms of instructions. The 
trial judge has wide discretion in presenting the issues to 
the jury, so long as he charges the applicable principles of 
law correctly, and states the evidence plainly and fairly 
without expressing an  opinion as to whether any fact has 
been fully or sufficiently proved. 

See also: State v, Mz~ndy, 265 N.C. 528, 144 S.E. 2d 572. 

141 Absent request, the court is not required to define reason- 
able doubt, State v. Potts, 266 N.C. 117, 145 S.E. 2d 307; how- 
ever, when i t  does define the term, the definition must be sub- 
stantially correct. State v. Harnmonds, 241 N.C. 226, 85 S.E. 
2d 133. I n  the case of State v. Brackett, 218 N.C. 369, 11 S.E. 
2d 146, this Court approved a similar instruction as to pre- 
sumption of innocence and definition of reasonable doubt : 

6 ' . . . 'The defendant is presumed to  be innocent, and 
this presumption goes with him throughout the entire trial 
and until the jury is  satisfied beyond reasonable doubt of 
his guilt; not satisfied beyond any doubt, or all doubt, or 
a vain or  fanciful doubt, but rather what the term implies, 
a reasonable doubt, one based upon common sense and rea- 
son, generated by insufficiency of proof.' . . . . 7 f 

See also State v. Schoolfield, 184 N.C. 721, 114 S.E. 466; State 
v.  Hege ,  194 N.C.  526, 140 S.E. 80. 
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[5] When the trial judge charges correctly on reasonable 
doubt, he is not required to charge on the presumption of inno- 
cence unless there be a special request for such charge. State v. 
Perry, 226 N.C. 530, 39 S.E. 2d 460; State v. Alston, 210 N.C. 
258, 186 S.E. 354. In instant case defendant did not request 
such an instruction. 

[6] The charge given by Judge Exum concerning reasonable 
doubt was clearly and concisely stated, and is in substantial 
accord with the definitions approved by this Court. This assign- 
ment of error is overruled. 

[7] Finally, defendant says that the court erred in failing to 
answer an inquiry by the foreman of the jury regarding parole. 

After the jury retired, they returned for further instruc- 
tions, and the record discloses the following colloquy: 

COURT: Members of the jury, I understand you have a 
question for the Court? 

FOREMAN: Your Honor, we just in our discussion, we 
would like to know, should the verdict be guilty with a 
recommendation for mercy, would this person be eligible 
for parole, can you give us an idea on that? 

COURT: No, members of the jury, I could not enlighten 
you on that. This is a matter that you should not be con- 
cerned with and are in law not concerned with. As I said, 
if you return a verdict of guilty with a recommendation of 
life imprisonment the punishment will be life imprisonment 
and that is as much as I can tell you. 

FOREMAN: Then it is not a standard procedure that 
you serve so many years then you come up for parole? 

COURT: I have told you all that I can tell you about it. 

In the case of State v. Conne~, 241 N.C. 468, 85 S.E. 2d 
584, the defendant was charged with the capital crime of mur- 
der. At trial the jury, after some deliberation, returned to the 
courtroom, and one of the jurors asked the court this question: 
"Will the defendant be eligible for parole if he were given life 
imprisonment?" To the inquiry the court replied without further 
elaboration: "Gentlemen, I cannot answer that question." 
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In  granting a new trial because the trial judge did not in- 
struct the jury that  the question of eligibility for parole was 
not a proper matter for them to consider, the Court stated: 

"It may be conceded as an  established rule of law that  
where, as here, a jury is required to determine a defendant's 
guilt and also to f ix the punishment as between death and 
life imprisonment, to permit factors concerning the defend- 
ant's possible parole to be injected into the jurors' delibera- 
tions by argument of counsel or comment of the court is 
considered erroneous as being calculated t o  prejudice the 
jury and influence them against a recommendation of life 
imprisonment. S. v. Dockery, 238 N.C. 222, 77 S.E. 2d 
664;.  . . . 

"The jurors should have been given a positive instruc- 
tion to  put the irrelevant question, and matters relating 
thereto, out of their minds ; . . . . 9 9 

Judge Exum properly declined t o  answer the foreman's 
question and adequately instructed the jury that  the question 
of eligibility for parole was not a proper matter for their con- 
sideration. 

A careful examination of this entire record discloses no 
prejudicial error. 

No error. 

STATE OF NORTH CAROLINA v. JOHN LEROY COX 

No. 77 

(Filed 15 March 1972) 

1. Indictment and Warrant  8 5- capital case -absence of endorsement 
on indictment 

When a bill of indictment in  a capital case has been returned in 
open court by a majority of the grand jury a s  a t rue bill, and the 
action of the  grand jury is duly recorded in the court's records, the 
lack of endorsement on the bill will not support a motion to quash. 
G.S. 15-141. 
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2. Indictment and Warrant  8 5- return of indictment -intent of en- 
dorsement 

There is  no merit  to  defendant's contention t h a t  the grand jury 
intended to return not a t rue  bill when i t  inserted the letter "X" in 
a n  endorsement on the indictment s tat ing "this bill found X 
A True  Bill," where the  record discloses t h a t  the grand jury in  a 
body, seventeen members present and all assenting to the  finding, 
returned a s  a t rue  bill the  indictment charging defendant with the 
offense of rape. 

3. Witnesses 5 1- rape trial - competency of six-year-old witness 

The t r ia l  court did not abuse i ts  discretion in ruling, af ter  a n  
extensive voir dire hearing, t h a t  a six-year-old rape victim was com- 
petent to  testify in the t r ia l  of her alleged assailant. 

4. Rape 8 4- bloodstained clothing worn by rape victim -admissibility 

The t r ia l  court did not e r r  in the admission of bloodstained cloth- 
ing worn by a six-year-old rape victim when she was taken to the  
hospital, since the  clothing was relevant to  the State's theory t h a t  the 
victim had been lacerated and torn during the process of being raped 
by defendant. 

5. Rape 8 8- victim under age of twelve 

Consent is not a defense where one is accused of abusing or  car- 
nally knowing a female child under the age of twelve years. G.S. 
14-21. 

6. Rape 8 10- six-year-old victim - evidence that  sex matters discussed 
in her presence 

In  a prosecution for  the  rape of a six-year-old child, evidence 
t h a t  the victim's fa ther  had discussed sexual matters  i n  her presence 
was not competent a s  bearing upon consent, since consent is  no de- 
fense, o r  to  impugn the credibility of the victim's testimony, o r  fo r  
any  other purpose. 

APPEAL by defendant from Martin (Harry C.) J., 26 April 
1971 Criminal Session of BUNCOMBE Superior Court. This case 
was docketed and argued as No. 136 a t  the Fall Term 1971. 

Defendant was charged with feloniously ravishing and 
carnally knowing a female child under twelve years of age. 

The State's evidence tended to show that defendant had 
been a guest for approximately three weeks prior to 17 Decem- 
ber 1970 in the house trailer occupied by Sam Hoey and his 
6-year-old daughter, Belinda Bess IIoey. On 17 December 1970, 
Sam Hoey left his daughter a t  the trailer with defendant on 
two occasions. 
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Around 7:00 o'clock p.m. on that date Mr. and Mrs. Albert 
McFarland, Bess' maternal grandparents, picked her up and 
were taking her to spend the weekend a t  their home. Shortly 
after they left the Hoey residence, Bess told her grandparents 
that defendant had raped her several times on that day. After 
examining the child, they took her to Dr. A. J. Dickerson. 

Dr. Dickerson testified that his physical examination of 
Bess revealed severe lacerations in her vaginal canal, and that 
extensive surgery was necessary to repair this damage. He 
further testified that in his opinion i t  was "entirely possible 
and probable according to the examination and history'' that 
the damage suffered by Bess could have been the result of 
penetration by a male organ. 

The trial judge concluded that Bess was competent to 
testify concerning the alleged rape. She thereupon testified re- 
garding the alleged acts of rape committed by defendant. She 
stated that defendant told her not to mention his acts to her 
father because her father might have to go to jail. 

Defendant's assignments of error do not require that we 
discuss in detail the testimony relating to the alleged rape. 

Defendant testified in his own behalf and denied that he 
had raped the prosecuting witness. 

The jury returned a verdict of guilty as charged and rec- 
ommended punishment by imprisonment for life. 

Attorney General Morgan and Special Counsel Ralph Moody 
for  the State. 

Geo. Ward  Hendon, Hendon & Carson, for  defendant.  

BRANCH, Justice. 

Defendant assigns as error the trial court's denial of his 
motion to quash the bill of indictment. 

The bill of indictment shows the following endorsement: 
"Those marked X sworn by the undersigned foreman and ex- 
amined before t& Grand Jury, and this bill Pound X a True ,- 
Bill." 

Defendant argues that the insertion of the letter "X" 
in the blank space after the word "found" and before the 
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letter "A" indicates that  the grand jury meant not to return 
a true bill. Defendant's sole authority is one of the many defini- 
tions of the letter "x" found in Webster's New International 
Dictionary, 2d Ed., Unabridged, 1961 (1951), to wit:  "A wrong 
statement, answer, result or the like; a mistake; an error." We 
note in passing that  the 3rd Edition of the same dictionary, 
1961, also defines "x" as "used to indicate choice or approval 
(as on a ballot) ." 
[I] When a bill of indictment in a capital case has been re- 
turned in open court by a majority of the grand jury as a true 
bill, and the action of the grand jury is duly recorded in the 
court's records, the lack of endorsement on the bill will not 
support a motion to quash. G.S. 15-141; State v. Szcltan, 142 
N.C. 569, 54 S.E. 841; State v. Avant, 202 N.C. 680, 163 S.E. 
806. 

[2] This record discloses that  the grand jury in a body, seven- 
teen members present and all assenting to the finding, returned, 
as  a true bill the bill of indictment charging the defendant, John 
LeRoy Cox, with the offense of rape of a child under twelve 
years of age. 

There is no merit to this assignment of error. 

131 Defendant next contends that  the trial court erred in ruling 
that  Belinda Bess Hoey was competent to testify as a witness 
in the case. 

When defendant's counsel challenged the competency of 
Belinda Bess Hoey to testify, the trial judge, in the absence of 
the jury, conducted an extensive voir dire hearing which includ- 
ed her testimony, testimony of her teachers, and testimony of 
members of her family. One of the teachers, Mrs. Gail Suther- 
land, described Bess as  possessing average maturity for a child 
of her age, and stated that  she had adjusted well in school. 
Mrs. Sutherland further testified that  Bess' school work was 
satisfactory and that  in her opinion Bess knew right from 
wrong. 

Bess, among other things, testified : 

"I go to church. As to where I go to church, (no re- 
sponse). I go to church with Mama Ruth and Papa Clyde. 
I go to Sunday School. I go to church with them. I know 
what happens to little boys or little girls who don't tell 
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the truth. They get a whipping and go down, down, down. 
They go down where the devil is. I know who Jesus was. 
He was the Savior." 

Judge Martin also questioned Bess a t  length as to the mean- 
ing of taking an oath, as to her ability to write, and as to her 
knowledge of colors. At  the concl~~sion of the voir dire testimony, 
Judge Martin concluded : 

"Well, on the evidence offered in the absence of the 
Jury concerning the competency of the witness Bess Hoey, 
this Court concludes as a matter of law that the witness 
does have the capacity to understand and relate under the 
obligations of an oath the facts which will assist the Jury 
in determining the truth of this case and that the witness 
has sufficient intelligence to give testimony or evidence in 
this case, and based upon those conclusions, the Court, in 
the exercise of its discretion, denies the defendant's objec- 
tion to the witness, Bess Hoey, being allowed to testify and 
holds that she is competent as a witness in this case." 

In the case of State v. Cooke, 278 N.C. 288, 179 S.E. 2d 
365, this Court considered the competency of a 7-year old girl 
to testify in a rape case and, in holding her to be a competent 
witness, stated : 

"In McCurdy v. Ashley, 259 N.C. 619, 131 S.E. 2d 
321, Justice Parker (later Chief Justice) quotes with ap- 
proval from Wheeler v. United States, 159 U.S. 523, 40 
L. Ed. 244, 16 S.Ct. 93 (in which a boy nearly five and 
one-half years old was held to be a competent witness in 
a murder case), as follows : 

" 'That the boy was not by reason of his youth, as a 
matter of Iaw, absolutely disqualified as a witness, is clear. 
While no one would think of calling as a witness an infant 
only two or three years old, there is no precise age which 
determines the question of competency. This depends on 
the capacity and intelligence of the child, his appreciation 
of the difference between truth and falsehood, as well as 
of his duty to tell the former. The decision of this question 
rests primarily with the trial judge, who sees the proposed 
witness, notices his manner, his apparent possession or lack 
of intelligence, and may resort to any examination which 
will tend to disclose his capacity and intelligence as well 
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as his understanding of the obligations of an oath. As 
many of these matters cannot be photographed into the rec- 
ord the decision of the trial judge will not be disturbed 
on review unless from that which is preserved it is clear 
that i t  was erroneous. These rules have been settled by 
many decisions, and there seems to be no dissent among 
the recent authorities.' " 

This Court again sustained the trial judge's finding that 
a 6-year old girl was a competent witness in a rape case in 
State v. Bmden, 272 N.C. 481, 158 S.E. 2d 493. There the Court 
said : 

6 6 . . . The trial judge observed the child's demeanor 
during the voir dire examination and cross-examination. 
The finding by Judge Martin that she was qualified to tes- 
tify was supported by competent evidence. The question of 
the victim's competency to testify rested in the sound dis- 
cretion of the trial court. McCurdy v. Ashley, 259 N.C. 
619, 131 S.E. 2d 321; State v. Merritt, 236 N.C. 363, 72 
S.E. 2d 754; State v .  Jacbon, 211 N.C. 202, 189 S.E. 510; 
State v. Satterfield, 207 N.C. 118, 176 S.E. 466." 

Here there was ample competent evidence to support 
Judge Martin's finding that Belinda Bess Hoey was a competent 
witness in this case. The record shows no abuse of discretion 
by the Judge. 

This assignment of error is overruled. 

141 Defendant assigns as error the court's denial of his motion 
to suppress articles of bloody clothing worn by the prosecuting 
witness when she was taken to the hospital. 

It is not contended that the clothing was not properly 
authenticated and identified. 

This question was considered by this Court in the case of 
State v. Atkinson, 278 N.C. 168, 179 S.E. 2d 410, and there the 
Court stated : 

"Garments worn by the victim of a rape and murder 
showing the location of a wound upon the person of the 
deceased, or which otherwise corroborate the State's theory 
of the case, are competent. State v. Speller, 230 N.C. 345, 
53 S.E. 2d 294 (1949) ; State v. Fleming, 202 N.C. 512, 
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163 S.E. 453 (1932). When relevant, articles of clothing 
identified as worn by the victim a t  the time the crime was 
committed are always competent evidence, and their ad- 
mission has been approved in many decisions of this Court. 
State v. Rogers, 275 N.C. 411, 168 S.E. 2d 345 (1969) ; 
State v. Peele, 274 N.C. 106, 161 S.E. 2d 568 (1968). See 
Stansbury, N. C. Evidence, (2d Ed., 1963), 3 118." 

See also State v. Atkinson, 275 N.C. 288, 167 S.E. 2d 241. 

Obviously the bloodstained clothes are relevant to the 
State's theory that  the prosecuting witness had been lacerated 
and torn during the process of being raped by defendant. 

This assignment of error is overruled. 

Finally, defendant contends that  the court erred in sustain- 
ing the State's objections to testimony concerning statements 
made by the father of the prosecuting witness in her presence 
which related to sex, and that  the trial judge erred in refusing 
to allow defendant's counsel to cross-examine the father con- 
cerning such statements. Defendant in his brief states that  he 
intended to show by this evidence that  the prosecuting witness 
could have obtained knowledge of sexual matters from these 
alleged statements. 

[5] In this jurisdiction i t  is settled beyond question that  con- 
sent is not a defense where one is accused of abusing or carnally 
knowing a female child under the age of twelve years. G.S. 
14-21; State v. Temple, 269 N.C. 57, 152 S.E. 2d 206; State v. 
Crawford, 260 N.C. 548, 133 S.E. 2d 232; State v. Strickland, 
254 N.C. 658, 119 S.E. 2d 781. 

[6] Admittedly, in the case of a prosecuting witness over the 
age of twelve years the general character of the prosecuting 
witness for unchastity may be shown for the purpose of attack- 
ing the credibility of her testimony, and has bearing upon the 
likelihood of her consent. State v. Gruncller and State v. Jelly, 
251 N.C. 177, 111 S.E. 2d 1. In this case, such evidence would 
not be competent as bearing upon consent, and we do not think 
that  the credibility of the testimony of this six-year old child 
would be impugned even if sexual matters had been discussed 
in her presence. 

We are unable to find any legal basis for holding this evi- 
dence to be competent. Further, even if i t  had been relevent and 
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competent, we do not think that  a different result would have 
been reached if the evidence had been admitted. State v. Temple, 
supra; State v. King, 225 N.C. 236, 34 S.E. 2d 3. 

A careful examination of this record reveals no prejudicial 
error. 

No error. 

P A U L  OSBORNE AND WIFE, MARJORIE OSBORNE; MARILYN 
PAYNE AND HUSBAND, ERIC P A Y N E ;  P A U L  BROWN OSBORNE 
AND WIFE, BRENDA OSBORNE; SAMUEL OSBORNE AND WIFE, 
KATHERINE OSBORNE; AND SUSAN OSBORNE (SINGLE) V. 

T H E  TOWN O F  NORTH WILKESBORO, BY ITS BOARD OF COMMIS- 
SIONERS, W. F. ABSHER, JR., D. V. DEAL, R. M. BRAME, JR., 
REX M. HANDY, W. B. GWYN AND MAYOR GEORGE W I E B E L  

No. 62 

(Filed 15 March 1972) 

1. Dedication § 3- streets shown on developer's map - withdrawal from 
dedication 

When sales of property i n  a municipality a r e  made with reference 
to  a map showing streets and alleys, the sales a r e  offers of dedication 
of these streets and alleys to  the municipality which may or  may not 
be accepted by the  municipality; if the municipality improves the  
streets and opens them to public use, acceptance is  conclusively pre- 
sumed, bu t  if the municipality fo r  a period of fifteen years o r  more 
fails to  improve and open to the  public a street o r  alley shown on the 
developer's map, the owner may file and record a declaration with- 
drawing the  street o r  alley from dedication. 

2. Dedication § 3- failure of municipality to  open s treet  - withdrawal 
from dedication 

Where land developers in  1900 registered a map of property in  
a municipality showing a street or alley on property now owned by 
plaintiffs, but the street and alley have never been opened o r  used in 
any  way a s  a public street since the map was filed in  1900, plaintiffs 
had a right, a s  against the  municipality, to  withdraw the  street and 
alley from dedication in 1969 under the provisions of G.S. 136-96 so 
a s  to  defeat the r ight  of the n~unicipality to  thereafter open the  street 
and alley to  public use. 

APPEAL by defendant from Seay, J., November 1970 Civil 
Session WILKES Superior Court. This case was docketed and 
argued a t  the Fall Term 1971 as  No. 49. 
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The plaintiffs named in the caption instituted this civil 
action and filed a verified complaint alleging: (1) Ownership 
in fee of three adjoining specifically described parcels of land 
within the corporate limits of North Wilkesboro. (2) The Town 
of North Wilkesboro was laid out in 1900 as shown by the old 
Trogdon map recorded in Book 1, page 19, Wilkes County 
Registry. (3)  The map described Sixth Street (north and south) 
crossing Cherry Street (east and west). Sixth Street north of 
the intersection has been open, hard-surfaced, and in use as 
one of the main streets in the Town for many years. As shown 
on the map, Sixth Street south of the intersection crosses Tract 
#3 of the plaintiffs' land. An unnamed alley is shown on the 
map as crossing Tracts #1 and #2 of the plaintiffs' land. 
Neither Sixth Street south of its intersection with Cherry nor 
the unnamed alley has ever been open or used in any way as 
a public street. (4) The plaintiffs and their predecessors in 
title have been in open, notorious and exclusive use and pos- 
session of all of that part of Sixth Street south of its intersec- 
tion with Cherry and the unnamed alley likewise has not been 
in public use for any purpose since the map was filed in 1900. 

The plaintiffs have listed and paid taxes on all of the three 
described parcels which include the unused part of Sixth Street 
and the unnamed alley. The plaintiffs further allege and offered 
evidence showing that on May 19, 1969, the plaintiffs filed a 
declaration withdrawing the dedication of Sixth Street and the 
unnamed alley south of the intersection with Cherry Street. 
Plaintiffs further alIege the Town of North Wilkesboro many 
years ago filed a map of the Town for tax purposes which 
shows the plaintiffs' property, but does not disclose that part 
of Sixth Street or the alley south of the Cherry Street intersec- 
tion. The plaintiffs have paid all taxes assessed on the three 
parcels of land. The record shows the Town Commissioners of 
North Wilkesboro on June 4, 1895, passed a resolution, 
( 6  . . . (T)hat all streets & allies as laid off by the land Co. 
& in the . . . of the Town of North Wilkesboro be excepted (sic) 
by said Town & to be opened a t  the option of the Town Coms. 
South of the Rail Road," The defendant denies the plaintiffs' 
right to assert any claim of title by adverse possession, or other- 
wise. 

The parties waived a jury trial and consented that the 
court hear the evidence, consider the stipulations, find the facts, 
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declare the rights of the parties, and enter judgment accord- 
ingly. The court on the evidence and the stipulations made 
these findings of fact: (1) The plaintiffs are the owners of 
the three lots shown on the Trogdon map. (2) Sixth Street south 
of Cherry and the unnamed alley have never been opened or 
used as a public street. (3) The plaintiffs and their predecessors 
in title have operated a private lumber business on the three 
lots shown on the map. A building has been erected on that part 
of Sixth Street shown on the map as crossing plaintiffs' lands. 
(4) The tax map of the Town does not show either the street 
or alley. The plaintiffs and their predecessors have listed and 
paid taxes on all of the land described in their pleadings, in- 
cluding the street and the unnamed alley as shown on the 
Trogdon map. ( 5 )  The plaintiffs on May 19, 1969, filed and had 
recorded a declaration withdrawing from dedication the street 
and alley now claimed by the defendant. Based on the findings, 
the court adjudged the Town of North Wilkesboro has aban- 
doned Sixth Street and the unnamed alley described in the com- 
plaint and is estopped to assert title thereto. (6) The Town of 
North Wilkesboro is not exempted from the provisions of G.S. 
136-96. It is accordingly adjudged that the plaintiffs own in 
fee the land as shown on the Exhibit "A" (map of their prop- 
erty) which is made a part of this judgment. 

The Town of North Wilkesboro excepted and appealed. 

Samuel L. Osborne for plaintiff appellees. 

Whicker, Vannoy & Moore by J.  Gary Vannoy for defend- 
ant appellants. 

HIGGINS, Justice. 

The evidence and findings in this case disclose that about 
the year 1900 land developers surveyed, filed, and registered a 
map showing lots, streets, and alleys for use in sales promotion. 
The map covers a large part of what is now the Town of North 
Wilkesboro. The map shows 108 blocks of lots and the proposed 
streets and alleyways proposed as access to them. 

On the map Cherry Street is shown to be the main street 
for traffic east and west. A few tiers of lots are shown south 
of Cherry Street, two of which touch the north bank of the 
Yadkin River. The areas east and west of the two blocks which 
touch the River are shown on the map to be reserved to the 
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private owners, apparently parties other than those interested 
in the development. Third, Fourth, Fifth and Seventh Streets 
(all north and south) have their southern beginning in Cherry 
Street. Sixth Street (alone) is shown as crossing Cherry. After 
crossing Cherry, the map shows Sixth Street extends southward 
for about 800 feet and dead-ends a t  the boundary of the pri- 
vately owned and reserved area. 

The evidence supports the court's findings that Sixth Street 
north of the intersection with Cherry has been surfaced and 
in use and has carried heavy traffic for many years, but that 
part shown as south of Cherry and the unnamed alley have 
never been developed and have never been used by the public a t  
any time for any purpose. In fact a building has been con- 
structed across what is marked on the map as Sixth Street. 
All of Sixth Street south of Cherry and the unnamed alley 
have been in private use by the plaintiffs and their predecessors 
in title since the filing of the map by the developers. The tax 
map made by the City and used for tax purposes does not show 
Sixth Street or the alley south of Cherry. The plaintiffs and 
their predecessors have been charged with and have paid taxes 
on the lands described in their complaint which include the 
unused section of Sixth Street and the unnamed alley. 

[I,  21 In view of the foregoing i t  is clear that the plaintiffs, 
as against the Town of North Wilkesboro, had the right to with- 
draw from dedication that part of Sixth Street and the unnamed 
alley south of Cherry. In this connection i t  seems clear that 
G.S. 136-96 provided a remedy by which the plaintiffs could 
remove the cloud on their title resulting from the developers' 
map and the June 4, 1895, resolution of the Town Commission- 
ers. Insofar as concerns the municipality when sales are made 
in reference to a map showing streets and alleys, the sale is an 
offer of dedication of these streets and alleys to the munici- 
pality. The municipal authorities may or may not accept the 
dedication a t  their election. If they improve the streets and 
open them to public use, acceptance is conclusively presumed. 
However, if the municipality for a period of fifteen years or 
more fails to improve and open to public use a street or alley 
shown on the developers' map, the owner may file and record 
a declaration withdrawing the street and alley from dedication. 
By failure to develop or use, the municipality's rights to insist 
on the dedication is lost. Irwin v. Charlotte, 193 N.C. 109, 136 
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S.E. 368; Sugg v. Greenville, 169 N.C. 606, 86 S.E. 695; Salis- 
burg v. Barnha~dt ,  249 N.C. 549, 107 S.E. 2d 297; Steadman v. 
Pinetops, 251 N.C. 509, 112 S.E. 2d 102. If the authorities for 
the statutory period fail to use the dedicated strips, the right to 
use is destroyed by a withdrawal. 

We have not discussed here and are not concerned with the 
right of private purchasers of lots to insist that streets shown 
on a map by the developers be kept open for their benefit. Here 
involved is the right of the owners to take advantage of the 
Town's failure to open for public use that part of Sixth Street 
and the unnamed alley south of Cherry Street. G.S. 136-96 
provides a means by which the owners may withdraw their 
offer of dedication and after withdrawal protects the landown- 
ers against the right of the city to open Sixth Street or the 
unnamed alley south of Cherry Street. 

The court was correct in deciding for the plaintiffs on the 
basis of the landowners' withdrawal of dedication filed and 
recorded in this case. The judgment of the Superior Court of 
Wilkes County is 

Affirmed. 

STATE OF NORTH CAROLINA v. WILL JOHNSON, JR. 

No. 83 

(Filed 15 March 1972) 

1. Criminal Law 9 92- consolidation of charges 

The consolidation of criminal charges is a discretionary matter, 
but the court must exercise its discretion within the framework of 
G.S. 15-152. 

2. Criminal Law 9 92- consolidation of cases for trial -single defend- 
ant - crimes of same class 

In order to consolidate for trial two or more indictments in 
which a defendant is charged with crimes of the same class, i t  is not 
required that  evidence a t  the trial of one of the indictments be compe- 
tent and admissible a t  the trial of the others, but only that  the offenses 
not be so separate in time or place and so distinct in circumstances 
as  to render a consolidation unjust and prejudicial to defendant. 
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3. Criminal Law § 92- consolidation of robbery charges against one 
defendant 

The t r ia l  court did not e r r  in  consolidating for  t r ia l  two armed 
robbery cases against a single defendant, where the crimes occurred 
on the  same night, defendant used a sawed-off rifle in  the  f i rs t  
robbery and took a .22 caliber pistol from the victim, defendant used 
a 2 2  caliber pistol in  the second robbery and took another .22 caliber 
pistol in  tha t  robbery, and when defendant was apprehended, officers 
found a sawed-off rifle and the .22 caliber pistol taken in the second 
robbery, the armed robbery charges against defendant not being so 
separated in  time or place and not being so distinct in  circumstances 
as  to render a consolidation unjust and prejudicial. 

DEFENDANT appeals from McLean, J., 10 May 1971 Sched- 
ule "A" Criminal Session, MECKLENBURG Superior Court. Dock- 
eted as Case No. 151 and argued a t  the Fall Term 1971. 

Over defendant's objection, two cases against him were 
consolidated for trial. In Case No. 71 CR 8972 defendant is 
charged with the armed robbery of John Nowell. In  Case No. 
71 CR 8059 defendant is charged with the armed robbery of 
Joseph Gammeter. The robberies occurred in the order named 
on 18 January 1971 a t  7:15 p.m. and 10:OO p.m. 

The State's evidence-defendant offered none-tends to 
show that John Nowell and his niece Brenda Hill worked a t  the 
Tryon Hill Grocery in Charlotte. Two Negro men entered the 
store a t  approximately 7:15 p.m. on 18 January 1971, the first 
carrying a stubby revolver and the second, subsequently identi- 
fied as the defendant, carrying a sawed-off rifle. Defendant 
removed Nowell's wallet from his pocket, took three dollars 
from it and threw the wallet on the floor. Defendant then took 
a .22 caliber pistol from Nowell and ordered Brenda Hill to 
open the cash register. She did so, and while defendant held a 
gun on the two witnesses, the other robber removed some $200 
from the register. Defendant then kissed Brenda Hill, said 
"good night" and the robbers left. As they departed the other 
robber took a .16 gauge shotgun, belonging to the witness Now- 
ell, which had been hanging on the wall of the store. 

Joseph Gammeter testified that on the evening of 18 Janu- 
ary 1971 a t  approximately 10 p.m. the defendant entered the 
Li'l General Store where he worked and moved to the rear. 
After two other customers left the store the defendant ap- 
proached the cash register counter and made a purchase. 
When Gammeter rang up the purchase and turned to collect 
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for it, defendant pointed a .22 caliber pistol a t  him and ordered 
Gammeter to hand over another .22 caliber pistol lying beside 
the cash register. Defendant then ordered the witness to take 
the money from the cash register, place i t  in a paper bag, and 
hand i t  over. This was done and defendant left the store with 
approximately $800 and the .22 caliber pistol. 

On 12 February 1971 defendant was apprehended in a car 
in which the officers found a sawed-off .22 caliber rifle and 
the .22 caliber pistol taken from the Li'l General Store on 18 
January 1971. Both Brenda Hill and John Nowell subsequently 
identified defendant and testified that the sawed-off .22 caliber 
rifle was similar to the one used in the robbery a t  the Tryon 
Hill Grocery on 18 January 1971. Joseph Gammeter positively 
identified defendant as the man who robbed him on the night 
of 18 January 1971. 

Defendant was convicted in both cases and sentenced to 
thirty years in each case, t o  run concurrently. His appeal to the 
Court of Appeals was transferred to the Supreme Court for 
initial appellate review under general order dated 31 July 1970, 
entered pursuant to G.S. 7A-31 (b) (4).  

T. 0. Stennett, attorney fo r  defendant appellant. 

Robert Morgar~, Attorney General; T. Buie Costen, Assist- 
ant Attorney Gmeral; Rafford E. Jones, Associate Attorney 
Gmeral, for the State of North Carolina. 

HUSKINS, Justice. 

The sole question presented by this appeal is whether the 
trial court erred in consolidating the two armed robbery cases 
for  trial. Defendant contends that although he is charged with 
crimes of the same class, the crimes charged are not "so con- 
nected in time or place as that evidence a t  the trial of one of 
the indictments will be competent and admissible a t  the trial 
of the other,'' citing State v. Combs, 200 N.C. 671, 158 S.E. 
252 (1931) and G.S. 15-152. 

[I] In North Carolina the consolidation of criminal charges 
is a discretionary matter, but the court must exercise its discre- 
tion within the framework of G.S. 15-152 which reads in perti- 
nent part as follows: "When there are several charges against 
any person for the same act or transaction or for two or more 
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acts or transactions connected together, or for two or more 
transactions of the same class of crimes or offenses, which may 
be properly joined, instead of several indictments, the whole 
may be joined in one indictment in separate counts; and if 
two or more indictments are found in such cases, the court will 
order them to be consolidated . . . . " An elementary phrase-by- 
phrase analysis of the statute reveals a variety of circumstances 
under which consolidation of charges against a single defendant 
may be ordered: (1) where several charges against the accused 
arise from the same act or transaction; (2) where several 
charges against the accused for two or more acts or transactions 
are connected together (such charges need not be of the same 
class of crimes and offenses) ; and (3) where several charges 
for two or more transactions are of the same class of crimes or 
offenses which may be properly joined (such transactions need 
not be connected together). 

I t  would seem that defendant has simply misread the stat- 
ute. He confuses categories (2) and (3 ) ,  maintaining that when 
there are several charges against any person for two or more 
transactions of the same class the transactions must also be, in 
some way, "connected together" in order to be properly consoli- 
dated. Defendant's conclusion in that respect is not supported 
by the express language of the statute. 

Here the indictments are for crimes of the same class-in 
fact, for identical offenses of armed robbery. Their consolidation 
is permissible in the discretion of the court unless the circum- 
stances are such that they may not be "properly joined," vix: 
unless the offenses are so separate in time or place and so 
distinct in circumstances as to render a consolidation unjust and 
prejudicial. 

In State v. White, 256 N.C. 244, 123 S.E. 2d 483 (1962), 
defendant was charged in four separate indictments with re- 
ceiving stolen goods valued at more than $100, knowing them 
to have been stolen. Two of the offenses occurred on 1 Decem- 
ber 1959, one on 17 October 1960, and one on 7 December 1960. 
The goods received belonged to four different persons. The four 
cases were consolidated for trial over objection. Held: "Where 
a defendant is indicted in separate bills 'for two or more 
transactions of the same class of crimes or offenses' the court 
may in its discretion consolidate the indictments for trial. In 
exercising discretion the presiding judge should consider wheth- 
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er the offenses alleged are so separate in time or place and so 
distinct in circumstances as to render a consolidation unjust 
and prejudicial to defendant." Acco~d, State v. Waters, 208 N.C. 
769, 182 S.E. 483 (1935) ; State v. Harvell, 199 N.C. 599, 155 
S.E. 257 (1930) ; State v. Charles, 195 N.C. 868, 142 S.E. 486 
(1928). 

Defendant relies on the following language in State v. 
Combs, supra: "The court is expressly authorized by statute in 
this State to order the consolidation for trial of two or more 
indictments in which the defendant or defendants are charged 
with crimes of the same class, which are so connected in time 
or place as that evidence a t  the trial of one of the indictments 
will be competent and admissible a t  the trial of the others." 
The same argument was advanced by defendant in State v. 
White, swpra, and the court observed that the quoted language 
from Combs must be interpreted in light of the facts in that 
case. There, two defendants were involved, the two offenses 
were closely related in time, and the clothing stolen from one 
building was found in the automobile stolen from the other. On 
that state of facts evidence a t  the trial of one of the indictments 
would have been competent and admissible a t  the trial of the 
other and apparently gave rise to t.he use of the language de- 
fendant relies on. 

[2] There is nothing in the language of G.S. 15-152 to support 
the contention that two or more indictments in which a defend- 
ant is charged with crimes of the same class may not be consoli- 
dated for trial unless "evidence a t  the trial of one of the indict- 
ments will be competent and admissible a t  the trial of the 
others." We prefer to let the statute speak for itself. The ques- 
tion is not whether the evidence a t  the trial of one case would 
be competent and admissible a t  the trial of the other. The ques- 
tion is whether the offenses are so separate in time o r  place and 
so distinct in  circumstances as to render a consolidation unjust 
and prejudicial to defendant. State v. Wlzite, supra, and cases 
therein cited. 

131 Defendant has failed to show any impropriety in the con- 
solidation for trial of these two indictments for armed robbery. 
The crimes are identical and occurred on the same night. In 
the first robbery defendant used a sawed-off rifle but took, in 
addition to money, a .22 caliber pistol from the victim John 
Nowell. In the second robbery defendant pointed a .22 caliber 
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pistol a t  his victim Joseph Gammeter and took not only money 
but another .22 caliber pistol from him. When defendant was 
apprehended the officers found a sawed-off rifle and the .22 
caliber pistol taken from Joseph Gammeter a t  the Li'l General 
Store. Thus i t  may be seen that  these armed robbery charges 
against defendant are not so separate in time or place and not 
so distinct in circumstances as  to render a consolidation unjust 
and prejudicial. Here, in fact, much of the evidence a t  the trial 
of one charge would be competent and admissible a t  the trial 
of the other. 

Applying the foregoing principles to the circumstances re- 
vealed by the record, we hold the consolidation was proper. No 
abuse of discretion appears, and neither prejudice nor injustice 
by reason of the consolidation has been shown. 

No error. 

NORTH CAROLINA NATIONAL BANK, EXECUTOR, U/W JOHN T. 
MATTHEWS, DECEASED V. 0. B. CARPENTER, W. I?. THOMASON, 
CLARADELL H. MATTHEWS, GAYLE MATTHEWS, MANUS 
AND J U D Y  MATTHEWS 

No. 72 

(Filed 15 March 1972) 

1. Wills § 28- effective date of will 
A will becomes effective a t  the testator's death unless a contrary 

intent appears from the language of the will. G.S. 31-41. 

2. Wills § 28- construction - intent of testator 
The dominant purpose in  construing a will is to  ascertain and 

give effect to  the testator's intent, which must be found in the words 
testator used, in  the setting in  which he used them. 

3. Wills 5 58- specified number of shares of stock-accretions occur- 
ring between date  of will and date  of death 

Where testator owned 900 shares of the stock of a corporation 
a t  the time he executed a will bequeathing 10 shares of the stock to 
his employee "if he is still employed by said Company a t  the time of 
my death," and a s  a result of a recapitalization, the 900 shares were 
retired and 250,000 shares of new stock were issued to testator in 
lieu thereof prior to  testator's death, i t  was held t h a t  the employee is 
entitled to  receive under the will only 10 shares of the stock a s  i t  
existed a t  testator's death without accretions resulting from the 
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recapitalization, i t  being testator's intent that  the legatee's right to 
the gift was to be determined a t  the time of the testator's death. 

ON certiwari to review the decision of the Court of Appeals 
filed July 14, 1971, affirming the judgment entered in the 
Superior Court of MECKLENBURG County (by Thornburg, J.) 
a t  the February 22, 1971 Session. The case on appeal was dock- 
eted and argued a t  the Fall Term 1971 as No. 116. 

The plaintiff, North Carolina National Bank, Executor, 
instituted this civil action for the purpose of having the court 
construe the will of John T. Matthews, deceased, and determine 
the rights of the legatees under Items IV and V of the will. Item 
IV provided: "I give and bequeath to 0. B. Carpenter ten (10) 
shares of my stock in Wil-Mat Corporation if he is still employed 
by said Company a t  the time of my death." Item V provided: 
"I give and bequeath to W. F. Thomason ten (10) shares of my 
stock in Wil-Mat Corporation if he is still employed by said 
Company a t  the time of my death." 

The testator executed his attested will on August 2, 1965. 
On that date lie and Hugh Wilkin each owned 900 shares which 
comprised all the outstanding capital stock of Wil-Mat Corpora- 
tion. Each share had a par value of $100.00. 

On October 5, 1966, the two owners changed the corporate 
structure of Wil-Mat, retiring the 1800 shares outstanding and 
in lieu thereof issuing 500,000 shares of new stock, each share 
of the par value of $1.00. As a result of the recapitalization, the 
testator became the owner of 250,000 shares of stock in the cor- 
poration. Neither stockholder made any contribution to the 
corporation except the surrender of his old stock for the new. 
The testator died on August 16, 1968. 

Each named legatee contended before Judge Thornburg that 
a t  the time the testator executed his will he owned 900 shares 
of stock in Wil-Mat and that the bequest to each was ten shares 
or 1/90th of the testator's entire holding. When the number of 
shares was increased to 250,000 shares between the date of 
the will and the date of the testator's death, the legacy to each 
appellant should be 1/90th of the new issue, or 2,777.75 shares. 
After hearing, Judge Thornburg adjudged that each legatee 
was entitled to receive ten shares as provided in the will. Both 
0. B. Carpenter and W. F. Thomason appealed. 
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W a r d o w ,  Knox ,  Caudle & Knox by C. Ralph Kinsey, Jr .  
and Lloyd C. Caudle for  defendant appellants 0. B. Carpelzter 
and TY. F. Thmnason. 

Boyle and Alexander b y  B. I r v in  Boyle and R.  C. Caw 
michael, Jr .  for Defendant  Appellee Claradell H .  Matthezus. 

Blakeney, Alexander & Machen by  Brown Hill Boswell for  
plaintiff  appellee. 

HIGGINS, Justice. 

The appellants contend that Items IV and V of the will are 
specific legacies contemplating the gift of stock according to 
conditions a t  the time the will was executed rather than a t  
the time of the testator's death. They claim that all accretions 
resulting from the stock split should go the legatees. As au- 
thority they cite a number of cases, among them decisions of 
this Court in S m i t h  v. Smi th ,  192 N.C. 687, 135 S.E. 855; 
Shepard v. Bryan,  195 N.C. 822, 143 S.E. 835; and Trus t  Co. 
v. Dodson, 260 N.C. 22, 131 S.E. 2d 875. 

In Shepard v. Bryan,  supra, the Court discussed a t  length 
the different types of legacies. However, the Court did not have 
before i t  and did not deal with the specific question now pre- 
sented. S m i t h  v. Smi th ,  supra, and Trzcst Co. a. Dodson, supra, 
involved accretions which occurred after the testator's death 
and after the legatees' rights had accrued. 

[I, 21 In cases from other jurisdictions, judges-some text 
writers joining them-have advanced an interesting theory, 
somewhat professional in its approach, contending that stock 
splits and stock dividends occurring after the execution of a 
will are merely changes in form and not in substance and 
should go to the legatee even though they were declared and 
delivered to the testator during his lifetime. In short, they con- 
tend in such case, the will should speak as of the date of its 
execution rather than the date of the testator's death. The 
argument is not a t  peace either with our statute or our decided 
cases. Acceptance of appellants' theory would begin a count- 
down on our rule that a will becomes effective a t  the testator's 
death unless a contrary intent appears from the language of 
the will. This Court has been consistent in holding that the 
dominant purpose in construing a will is to ascertain and give 
effect to the testator's intent. Intent must be found in the words 
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he used, in the setting in which he used them. Morris v. Mowis, 
246 N.C. 314, 98 S.E. 2d 298; Trust Co. v. Wolfe, 243 N.C. 469, 
91 S.E. 2d 246. "Evidence cannot be heard to explain, add to, 
take from, modify, or contradict a will when its terms plainly 
indicate the testator's purpose as to persons or things mentioned 
in i t  . . . . " In re Will of Farr ,  277 N.C. 86, 175 S.E. 2d 578. 

At the time the testator executed the will he owned one-half 
(900 shares) of the capital stock in Wil-Mat Corporation. The 
appellants evidently were employed by Wil-Mat a t  the time 
the will was executed, for the testator conditioned his gift on 
their employment by Wil-Mat a t  his death. The clear intent is 
that each legatee's right to the gift was to be determined a t  the 
testator's death. The clear wording of the will neither requires 
nor permits a different construction. 

The controversy arose because of the capital restructure 
between the date of the will and the date the testator died. 
The restructure was completed one year, three weeks and three 
days after the will was executed. The testator lived thereafter 
for one year, nine months and eleven days. With full knowledge 
of the increase in the number of his shares, he permitted the 
bequest to remain a t  ten shares for each legatee. Nothing what- 
ever indicates any dissatisfaction with the terms of the will. 

G.S. 31-41 provides: "Every will shall be construed, with 
reference to the real and personal estate comprised therein, to 
speak and take effect as if i t  had been executed immediately 
before the death of the testator, unless a contrary intention 
shall appear by the will." A will takes effect and speaks as of 
the testator's death. Trust Co. u. McKee, 260 N.C. 416, 132 
S.E. 2d 762. 

133 We find nothing in the will which indicates the complain- 
ing legatees are entitled to more than the ten shares provided 
in the will. "This Court can no more make the language of a 
will than i t  can make the will. Where there is language of 
doubtful meaning used in the will, for the purpose of inter- 
preting the meaning of such doubtful language, the Court may 
t ry  to ascertain the intention of the testator. But some language 
is too plain, the meaning too obvious, to admit of interpretation. 
In such cases the language of the testator must be taken to mean 
what i t  says." Whitfield v. Garris, 131 N.C. 148, 42 S.E. 568. 
"The jurisdiction of the courts may be invoked to construe a 
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will when, and only when, the language used in the will is so 
uncertain, vague, ambiguous, or conflicting that it creates a 
doubt as to the true intent of the testator. If the devise is 
couched in language which is clear and has a recognized legal 
meaning, there is no room for construction." R h o a d s  v. Hughes, 
239 N.C. 534, 80 S.E. 2d 259. 

The language in Items IV and V of the will says "ten (10) 
shares" and ten (10) shares i t  is. 

The Court of Appeals was correct in so deciding and its 
decision is 

Affirmed. 

IRVIN WILLIS, EMPLOYEE PLAINTIFF V. J. M. DAVIS INDUSTRIES, 
INC., EMPLOYER; FIDELITY & CASUALTY COMPANY O F  NEW 
YORK, CARRIER DEFENDANTS 

No. 23 

(Filed 15 March 1972) 

1. Master and Servant 5 77- workmen's compensation - change of condi- 
tion - estoppel t o  plead one-year limitation 

When a request fo r  review of a workmen's compensation award 
for  changed conditions is not made until more than  twelve months 
a f te r  delivery and acceptance of a check i n  final payment, review of 
the award is  barred under G.S. 97-47; nevertheless, the employer and 
his carrier may be estopped to plead the lapse of time. 

2. Master and Servant § 77- workmen's compensation-change of con- 
dition - estoppel t o  plead one-year limitation - failure t o  furnish 
Form 28B with last  compensation payment 

Failure of the employer o r  the  insurance carrier to  furnish a 
copy of Industrial Commission Form 28B to  plaintiff with his las t  
compensation payment a s  required by a n  Industrial Commission rule 
did not estop them from asserting the one-year limitation of G.S. 
97-47 a s  a defense to plaintiff's claim f o r  additional compensation for  
change of condition; consequently, plaintiff's claim filed more than  
one year a f te r  receipt of his last compensation payment was barred 
by G.S. 97-47, notwithstanding it was filed within a year of his re- 
ceipt of Form 28B from the carrier. 

3. Master and Servant 5 77- workmen's compensation - necessity for  
providing copy of Form 28B t o  employee 

I t  is  not required by s tatute  t h a t  the  en~ployer provide a copy 
of Industrial Commission Form 28B to  the employee, G.S. 97-18(f) 
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requiring only tha t  a copy be filed with the Commission within 16 
days a f te r  the final payment of compensation has been made. 

4. Evidence 5 4- presumption tha t  mail was received 
There is a prima facie presumption t h a t  material mailed to  plain- 

tiff was received by plaintiff in  due course. 

5. Master and Servant 5 77- workmen's compensation- changed condi- 
tions -s tatute  of limitations -disapproval of statement in prior case 

The statement in  White v. Boa t  Covp., 261 N.C. 495-"If the car- 
r ier  failed to  comply with the  rule by giving the  employee notice of 
the limited time within which he could claim additional compensation, 
i t  failed to  put  the  s tatute  of limitations in operation"-is a n  in- 
accurate statement of the law and is disapproved. 

APPEAL by defendants as of right under G.S. 7A-30(2) 
from decision of the Court of Appeals reversing decision of the 
North Carolina Industrial Commission which denied plaintiff 
further compensation. 13 N.C. App. 101, 185 S.E. 2d 28 
(1971). 

Plaintiff sustained a compensable injury while employed 
by the defendant J. M. Davis Industries, Inc., on 27 March 
1968; and defendant Fidelity & Casualty Company of New 
York, carrier, paid compensation to plaintiff through 23 July 
1968. Dr. H. M. Peacock certified that plaintiff was able to 
return to work on 24 July 1968, and plaintiff did resume work 
on that date. On 23 July 1968 defendant carrier mailed to plain- 
tiff a draft in the amount of $38.01 as final payment of 
compensation benefits for temporary total disability for the 
period of 17 July 1968 through 23 July 1968. The draft was 
received and cashed by plaintiff on 25 or 26 July 1968. On 30 
July 1968 defendant carrier completed I. C. Form 28B, which 
stated that the final payment of compensation had been made 
and the last compensation check forwarded to plaintiff on 23 
July 1968. Copies of Form 28B were mailed to plaintiff and to 
the North Carolina Industrial Commission on 30 July 1968 and 
received by the Industrial Commission on 31 July 1968. 

On 24 September 1968 attorneys representing plaintiff 
wrote defendant carrier demanding resumption of benefits for 
temporary total disability. On 25 September 1968 defendant 
carrier replied that plaintiff's claim was highly questionable, 
but if there was medical evidence sufficient to demonstrate that 
plaintiff's condition at the time was a result of the previous 
injury by accident, the company would reconsider its position. 
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Thereafter, on 6 November 1968 defendant carrier wrote plain- 
tiff's attorneys observing that certainly not all of plaintiff's 
troubles were due to his industrial accident and inquiring as to 
whether plaintiff would be interested in a compromise settle- 
ment. Nothing further was heard from the plaintiff until 31 
July 1969, when the Industrial Commission received a letter 
dated 30 July 1969 from plaintiff's attorneys requesting that 
the case be set for hearing. 

At the hearing of this case defendants specifically pled 
the provisions of G.S. 97-47 in bar of plaintiff's claim for fur- 
ther compensation benefits. The hearing commissioner found as 
a fact that plaintiff had failed to notify the Industrial Commis- 
sion within twelve months from the date of his last payment 
of compensation that a change in condition had occurred, and 
the commissioner concluded as a matter of law that plaintiff's 
claim for further compensation was barred by the provisions of 
G.S. 97-47 and denied plaintiff's request for additional com- 
pensation. 

Plaintiff appealed to the full Commission which affirmed 
the holding of the hearing commissioner. Plaintiff then appealed 
to the North Carolina Court of Appeals, and that court, in an 
opinion by Judge Hedrick, concurred in by Judge Graham with 
Chief Judge Mallard dissenting, reversed the order entered by 
the full Commission and remanded the case to the Commission 
to make findings determinative of the questions a t  issue and 
proceed as the law requires. From this decision, defendants 
appealed to this Court. 

Teague, Johnson, Patterson, Dilthey & Clay by  Gradzj S. 
Patterson, Jr., for defendant appella?zts. 

Wheatly & Mason by L. Patten Mason for plaintiff appellee. 

MOORE, Justice. 

The undisputed facts show that plaintiff received a draft 
dated 23 July 1968 as final payment for compensation due him 
for the injury which he sustained on 27 March 1968, and that 
he cashed this draft on 25 or 26 July 1968. I t  is admitted that 
plaintiff's attorneys wrote the Industria1 Commission on 30 
July 1969 requesting that plaintiff's claim be scheduled for 
hearing. This letter, received by the Commission or, 31 July 
1969, was the first notice to the Industrial Commission that 
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plaintiff was claiming additional compensation by reason of his 
injury, and was received by the Commission more than twelve 
months from the date of the last payment of compensation. 

[I] When the request for a review of an  award for changed 
conditions is not made until more than twelve months after de- 
livery and acceptance of a check in final payment, review of the 
award is barred. G.S. 97-47; Pa?% ,v. Builders Corp., 244 N.C. 
35, 92 S.E. 2d 405 (1956). Nevertheless, defendants by their 
conduct may be estopped to plead the lapse of time. Watlrcins v. 
Motor Lines, 279 N.C. 132, 181 S.E. 2d 588 (1971). 

[2] In  the present case, i t  is admitted that  the request to re- 
view the award was made more than twelve months from the 
date of the last payment. This case then presents the question: 
Are defendants estopped to plead as their defense the failure of 
the plaintiff to  notify the Industrial Commission of a change 
in conditions within twelve months from the last payment of 
compensation ? 

The Court of Appeals held: 

"In the present case the record discloses that  the 
defendants did not comply with the Commission's Rule XI 
5 by sending a copy of Form 28B to the claimant with his 
last compensation check. The letter from plaintiff's attor- 
ney to the Commission requesting a hearing, dated 30 July 
1969, was received by the Commission on 31 July 1969, and 
Form 28B, dated 30 July 1968, was received by the Com- 
mission on 31 July 1968. The Commission found as  a fact 
that  the defendant prepared and furnished the  plaintiff 
with a copy of Form 28B on 30 July 1968. Thus, i t  ap- 
pears that  plaintiff's claim for additional compensation 
was made within twelve months of the time he  was fur-  
nished a copy of Form 28B. Therefore, we hold the Com- 
mission was in error in concluding as a matter of law that  
defendants were not estopped to plead the lapse of time 
as a bar to plaintiff's claim for additional compensation." 

G.S. 97-80 provides that  "the Commission may make rules, 
not inconsistent with this article, for carrying out the provisions 
of this article." (Emphasis added.) Pursuant to this authority, 
the Commission adopted Rule XI 5, which in pertinent part pro- 
vides: "The defendants will furnish . . . a copy of I. C. Form 
28B to the claimant with his last payment of compensation for 
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either temporary total disability or permanent partial disa- 
bility." 

Form 28B, mailed by carrier to plaintiff and the Commis- 
sion on 30 July 1968 and admittedly received by the Commission 
on 31 July 1968, contained certain information including the 
following : 

"8. Total Amount of Compensation Paid, $646.17. 

"10. Date Last Compensation Check Forwarded, July 
23, 1968. 

"14. Does This Report Close the Case-including final 
compensation payment ? Yes. 

"NOTICE TO EMPLOYEE: If the answer to Item 14 
above is 'Yes,' this is to notify you that  upon receipt of 
this form your compensation stops. If you claim further 
benefits, you must notify the Commission in writing within 
one (1) year from the date of receipt of your last cornpelzr 
sa t im check." (Emphasis added.) 

[3] G.S. 97-18(f) specifically provides that  the employer must 
file a copy of Form 28B with the Commission within 16 days 
after the final payment of compensation has been made. This 
section does not require that the employer provide a copy of 
such report to the employee, and no such requirement is found 
in any of the other provisions of Chapter 97. It should be noted 
that  the Industrial Commission has now amended its Rule XI 
5 to  conform to G.S. 97-18(f) insofar as the time of sending 
Form 28B is concerned. Rule XI 5 now provides that  defend- 
ants will send a copy of Form 28B to the claimant within six- 
teen days after his last payment of compensation, rather than 
sending i t  with the last payment as the rule formerly required. 

[4, 51 Plaintiff relies on White v. Boat Corp., 261 N.C. 495, 
135 S.E. 2d 216 (1964), in which Justice Rodman, speaking for 
the Court concerning Form 28B, said: 

" . . . If that  form was not given the employee, as the 
rules require, he was deprived of information which the 
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Commission specifically directed the carrier to furnish for 
his protection. I t  had legislative authority to require the 
insurance carrier to give employee this information. If the 
carrier failed to comply with the rule by giving employee 
notice of the limited time within which he could claim ad- 
ditional compensation, it failed to put the statute of limita- 
tions in operation." 

In White there was no evidence or finding that the carrier ever 
gave claimant a copy of Form 28B or that plaintiff knew of the 
twelve months' limitation. In the present case, there was a find- 
ing that a copy of Form 28B was mailed to plaintiff on 30 July 
1968, and plaintiff does not deny that he received it. There is 
a prima facie presumption that this form was received by plain- 
tiff in due course. York v. York, 271 N.C. 416, 156 S.E. 2d 
673 (1967) ; Stansbury, N. C. Evidence W 236, p. 589 (2d Ed. 
1963). The form itself plainly stated that plaintiff must file 
any claim for additional compensation within one year from 
the date of receipt of the last pavmen.t. Plaintiff was represented 
by counsel, and both plaintiff and counsel knew or should have 
known of the twelve months' limitation. These facts are suffi- 
cient to distinguish the present case from White. More com- 
pelling, however, is the fact that plaintiff here had fifty-one 
weeks' advance notice of the time within which he could claim 
additional compensation for a change in condition under G.S. 
97-47. This constituted substantial compliance with the Indus- 
trial Commission's Rule XI 5. I t  should be observed that the 
twelve months' limitation within which plaintiff could claim 
additional compensation commenced to run from the date on 
which he received the last payment of compensation and not from 
the time he received Form 28B. The expression-"If the carrier 
failed to comply with the rule by giving employee notice of the 
limited time within which he could claim additional compensa- 
tion, i t  failed to put the statute of limitations in operation"- 
found in White v. Boat Corp., s u m ,  is an inaccurate expression 
of the law and is disapproved. 

To allow plaintiff's claim for additional compensation for 
the reason such claim was made within twelve months from the 
time he was furnished a copy of Form 28B would be contrary 
to the express provisions of G.S. 97-47. In effect i t  would be 
allowing the Commission by its rule-making authority to amend 
G.S. 97-47 to read "no such review shall be made after twelve 
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months from the receipt of Form 28B," rather than as provided 
by the General Assembly, "from the date of the last payment of 
compensation." This would exceed the authority granted the 
Commission by G.S. 97-80, which provides that the Commis- 
sion may only make rules not inconsistent with the provisions of 
Article 1 of Chapter 97 of the North Carolina General Statutes. 
See Motsinger v. Perrymam, 218 N.C. 15, 9 S.E. 2d 511 (1940). 

The record in the present case fails to disclose any equitable 
grounds which would estop the defendants from pleading the 
provisions of G.S. 97-47, and the Court of Appeals cites none. 
That court, as a basis for its decision, simply states that since 
plaintiff's claim for additional compensation was made within 
twelve months of the time he was furnished a copy of Form 
28B, the Commission was in error in concluding as a matter of 
law that defendants were not estopped to plead the lapse of time 
as a bar to plaintiff's claim for additional compensation. 

Justice Higgins, in Nowell v. Tea Company, 250 N.C. 575, 
579, 108 S.E. 2d 889, 891 (1959), discussing estoppel, states: 

"The lapse of time, when properly pleaded, is a techni- 
cal legal defense. Nevertheless, equity will deny the right 
to assert that defense when delay has been induced by 
acts, representations, or conduct, the repudiation of which 
would amount to a breach of good faith. 'The doctrine of 
equitable estoppel is based on an application of the golden 
rule to the everyday affairs of men. It requires that one 
should do unto others as, in equity and good conscience, he 
would have them do unto him, if their positions were re- 
versed. . . . Its compulsion is one of fair play.' McNeely 
v. Walters, 211 N.C. 112, 189 S.E. 114." 

See A m m m  v. Sneeden's Sons, Inc., 257 N.C. 785, 127 S.E. 
2d 575 (1962). 

Plaintiff does not claim that the delay in filing his request 
for a review was induced by any acts, representations, or con- 
duct of the defendants, the repudiation of which would amount 
to a breach of good faith. He does not contend that he has been 
misled or treated unfairly by defendants. To the contrary, the 
only reason plaintiff gives for claiming defendants should be 
estopped is that defendants failed to comply with Rule XI  5 
issued by the Industrial Commission. He does not deny that he 
was notified on 30 July 1968 that he had until 25 or 26 July 
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1969 to apply for further benefits. Despite this notice, plaintiff 
elected not to apply for such benefits until 31 July 1969, more 
than one year later. We adhere to our ruling that the law of 
estoppel applies in compensation proceedings as in all other 
cases, but we hold that the facts here appearing are insufficient 
to invoke the doctrine in this case. See Biddix v. Rex  Mills, 237 
N.C. 660, 665, 75 S.E. 2d 777, 781 (1953), and cases therein 
cited. 

The decision of the Court of Appeals is reversed, and the 
case will be remanded by that court to the North Carolina In- 
dustrial Commission for disposition in accordance with this 
opinion. 

Reversed and remanded. 

STATE O F  NORTH CAROLINA v. ROBERT LOUIS ROSEBORO 

No. 20 

(Filed 15 March 1972) 

Criminal Law 8 135- imposition of life sentence pursuant t o  Supreme 
Court order 

Judgment of life imprisonment imposed on defendant by the 
superior court pursuant  t o  and in accordance with a n  order of the  
N. C. Supreme Court is affirmed. 

Justice LAKE dissenting. 

APPEAL by defendant from Jackson, J., October 18, 1971 
Session of CLEVELAND Superior Court. 

Attorney General Morgan and Assistant At torney General 
Mitchell for  the  State. 

Chambers, Stein,  F e r g w o n  & Lanning, by  James E. Fergu- 
son, I I ,  J .  LeVonne Chambers and Charles L. Becton for  defend- 
ant appellant. 

BOBBITT, Chief Justice. 

In State  v. Roseboro, 279 N.C. 391, 183 S.E. 2d 108, filed 
September 7, 1971, for the reasons there stated by Justice 
Branch, this Court remanded the cause to the Superior Court 
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of Cleveland County for the pronouncement of judgment impos- 
ing a sentence of life imprisonment. On October 18, 1971, in 
open court, after due notice and in the presence of defendant 
and his counsel, Judge Jackson pronounced judgment that  de- 
fendant be imprisoned for life in the State's prison. Defendant 
excepted and gave notice of appeal. The questions he attempts 
to raise by his assignments of error on the present appeal here- 
tofore have been decided adversely to defendant in this cause. 

Judge Jackson's judgment, having been entered in strict 
compliance with our order of September 7, 1971, is affirmed. 

Affirmed. 

Justice LAKE dissenting. 

Following the reversal of our judgment in State v. Rose- 
boro, 276 N.C. 185, 171 S.E. 2d 886, by the Supreme Court of 
the United States, "insofar as i t  imposes the death sentence," 
the majority of this Court directed the Superior Court of Cleve- 
land County to  bring the defendant again before i t  and pro- 
nounce judgment that  the defendant be imprisoned for life in 
the state's prison. State v. Roseboro, 279 NZ. 391, 183 S.E. 2d 
108. The superior court has done so. If this be error, as I believe 
i t  to be. the res~onsibilitv is not that  of the superior court. 
  ow eve;, neither the direction of this Court nor t h e  mandate 
of the supreme Court of the United States can authorize any 
court of North Carolina to  enter judgment imposing a sentence 
not supported by the verdict of the jury. Having dissented from 
the above mentioned direction by this Court to the superior 
court for the  reasons stated in my dissenting opinion, filed that  
day in State v. HQZ, 279 N.C. 371, 378, 183 S.E. 2d 97, i t  is my 
view that  the present sentence to imprisonment for life was 
erroneously imposed and the defendant should be given a new 
trial. 
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STATE O F  NORTH CAROLINA v. ROOSEVELT ROBINSON 

No. 8 

(Filed 15 March 1972) 

1. Criminal Law 8 169- failure of record t o  show excluded testimony 
Where the  record fails t o  show what  the witnesses would have 

testified had they been permitted to answer questions objected to, 
the exclusion of such testimony is  not shown to be prejudicial. 

2. Kidnapping 8 1- past relationships with State's witnesses - exclusion 
of testimony 

In  this prosecution for  kidnapping, testimony excluded by the 
court a s  to defendant's past  relationships with the prosecutrix and 
with another State's witness would not have destroyed the witnesses' 
credibility o r  produced such a connotation of consent a s  would have 
affected the result of the trial.  

APPEAL by defendant from Bailey, J., a t  9 August 1972 
Session of CUMBERLAND Superior Court. 

Defendant, charged with kidnapping, entered a plea of not 
guilty. 

Elizabeth Bell, testifying for the State, stated that on 
17 June 1971, about 6:15 p.m., she and Diane Peavy were in 
front of a trailer where they lived with one Kelly Anderson. 
At that time defendant and Kenneth Williams drove up to the 
trailer, and she and Diane went inside and locked the door. She 
was afraid of defendant because he had threatened her. Defend- 
ant came up to the trailer and ordered Elizabeth Bell to come out. 
At that time Kenneth Williams went b'ack to the car and ob- 
tained a .38 pistol which he handed to defendant. Defendant then 
threatened to shoot his way into the t.railer if she did not come 
out. Kenneth Williams discovered her as she attempted to slip 
out the back door and defendant, still armed with the pistol, ran 
up to her, struck her, and he and Williams forced her into the 
back seat of a two-door car. She did not consent to go with 
defendant. 

Defendant then took her to a house in Fayetteville, where 
he beat her with his fist and whipped her with two wire coat 
hangers. He intermittently beat her until members of the Cum- 
berland County Sheriff's Department arrived a t  the house. 

Diane Peavy corroborated the testimony of Elizabeth Bell 
as to the events which took place at  the trailer. She further 
testified that she slipped out of the trailer and called the police. 
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Deputy Sheriff Doug Colpaert testified that he saw Eliza- 
beth Bell around 10:OO o'clock p.m. on 17 June 1971, and that 
she had bruises and welts on her head and a substantial bruise 
on her leg. Written statements made by Elizabeth Bell and 
Diane Peavy were identified by Sheriff Colpaert and admitted 
into evidence. These statements tended to corroborate the testi- 
mony of both Elizabeth Bell and Diane Peavy. 

Defendant testified that he went to the trailer where 
Elizabeth Bell lived on 17 June 1971 and that she voluntarily 
and willingly got into his car and left with him and Kenneth 
Williams. He admitted that he slapped her on the face but de- 
nied that he otherwise beat her. He testified that he did not own 
a pistol or have one in his possession on 17 June 1971. He fur- 
ther stated that he went to the trailer as a result of a written 
invitation from Elizabeth Bell. He first met Elizabeth Bell in 
Fort Lauderdale, Florida, and a t  that time she was a prostitute. 
On cross-examination defendant stated that he did not know the 
whereabouts of Kenneth Williams or the letter of invitation. 

Defendant also offered the testimony of Dottie Pritchard, 
who stated that Defendant, Kenneth Williams, and Elizabeth 
Bell came into her living room on 17 June 1971 and that she 
saw defendant slap Elizabeth one time. On cross-examination 
she stated that Elizabeth Bell asked her not to let defendant 
hurt her, and that she (Dottie Pritchard) told defendant that 
there would be no fights in her house. 

The jury returned a verdict of guilty of kidnapping. De- 
fendant appealed from judgment imposing a sentence of life 
imprisonment. 

Attorney General Morgan and Assistant At torney Gene?.al 
James E. Magner, Jr., for the State. 

Sol G. Cherry, Public Defender, for defendant. 

Defendant's only assignments of error are that the trial 
judge erred in sustaining the State's objection to cross-examina- 
tion of State's witnesses Elizabeth Bell and Diane Peavy con- 
cerning their past relationships with defendant, and by sustain- 
ing the State's objection to his testimony concerning his past 
relationship with witness Elizabeth Bell. He contends that such 
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testimony would indicate that Elizabeth Bell consented to ac- 
company him a t  the time of the alleged kidnapping. Obviously, 
he also seeks to attack the credibility of the witnesses. 

[I] The record does not show what the State's witnesses or 
defendant would have said had they been permitted to answer 
the questions. Therefore we cannot know whether the rulings 
were prejudicial. The burden is on appellant not only to show 
error but to show prejudicial error. State v. Kirby, 276 N.C. 123, 
171 S.E. 2d 416; State v. Jones, 249 N.C. 134, 105 S.E. 2d 513; 
State v. Poolos, 241 N.C. 382, 85 S.E. 2d 342. 

Defendant's only citations of authority establish the fact 
that a wide latitude is allowed in cross-examination. 7 Strong's, 
N. C. Index 2d, Witnesses, § 8, p. 703; State v. King, 224 N.C. 
329, 30 S.E. 2d 230. It is noted that the citation from Strong also 
recites the well recognized rule that the latitude of cross- 
examination rests largely in the trial court's discretion. 

[2] There is plenary evidence in this case to show that defend- 
ant forcibly and, against her will, took Elizabeth Bell from her 
home and carried her to another residence in the City of Fay- 
etteville. 

Under the circumstances of this case we cannot imagine any 
relationship which might have existed between defendant and 
the female witnesses which would have so destroyed the wit- 
nesses' credibility or produced such a connotation of consent as 
would have affected the result of this trial. State v. Temple, 
269 N.C. 57, 152 S.E. 2d 206; State v. Woolard, 260 N.C. 133, 
132 S.E. 2d 364. Certainly, there is no relationship which would 
justify defendant's alleged conduct. 

We have carefully examined this entire record and we are 
unable to discover any prejudicial error. 

No error. 
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COLLEGE V. THORNE 
No. 105 PC. 
Case below: 13 N.C. App. 27. 
Petition for  writ  of certiorari t o  North Carolina Court of 

Appeals denied 7 March 1972. 

COOKE v. MOTOR LINES 
No. 44. 
Case below: 13 N.C. App. 342. 
Petition for  writ  of certiorari t o  North Carolina Court of 

Appeals denied 7 March 1972. Appeal dismissed ex mero motu 
for lack of substantial constitutional question 7 March 1972. 

ENROUGHTY v. INDUSTRIES, INC. 
No. 13 PC. 
Case below: 13 N.C. App. 400. 
Petition for  writ  of certiorari t o  North Carolina Court of 

Appeals denied 7 March 1972. 

GOWER v. INSURANCE CO. 
No. 16 PC. 
Case below: 13 N.C. App. 368. 
Petition for  writ  of certiorari to North Carolina Court of 

Appeals allowed 7 March 1972. 

GRAY V. CLARK 
No. 104 PC. 
Case below: 13 N.C. App. 160. 
Petition for  writ  of certiorari to  North Carolina Court of 

Appeals denied 7 March 1972. 
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McELRATH v. INSURANCE CO. 
No. 115 PC. 
Case below: 13 N.C. App. 211. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 7 March 1972. 

SECURITY MILLS v. TRUST CO. 
No. 7 PC. 
Case below: 13 N.C. App. 332. 
Petition for writ of certiorari to North Carolina Court of 

Appeals allowed 7 March 1972. 

STATE v. BALDWIN 
No. 2 PC. 
Case below: 13 N.C. App. 257. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 7 March 1972. 

STATE v. BALDWIN 
No. 11 PC. 
Case below: 13 N.C. App. 232. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 7 March 1972. 

STATE V. BERRY 
No. 33. 
Case below: 13 N.C. App. 310. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 7 March 1972. Appeal dismissed ex mero motu 
for lack of substantial constitutional question 7 March 1972. 
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STATE v. BROWN 
No. 4 PC. 
Case below: 13 N.C. App. 315. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 7 March 1972. 

STATE v. BROWN and STATE v. MADDOX and STATE v. 
PHILLIPS 

No. 3 PC. 
Case below: 13 N.C. App. 261. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 7 March 1972. 

STATE V. DAYE 
No. 42. 
Case below: 13 N.C. App. 435. 
Motion of Attorney General to dismiss appeal for lack of 

substantial constitutional question allowed 7 March 1972. 

STATE v. DAYE 
No. 15 PC. 
Case below: 13 N.C. App. 435. 
Petition for writ of certiorari to North Carolina Court of 

Appeals allowed 7 March 1972. 

STATE V. HOOD 
No. 113 PC. 
Case below: 13 N.C. App. 170. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 7 March 1972. 
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STATE v. JOHNSON 
No. 10 PC. 
Case below: 13 N.C. App. 323. 
Petition for writ of certiorari to North Carolina Court of 

Appeals allowed 7 March 1972. 

STATE v. LASSITER 
No. 45. 
Case below: 13 N.C. App. 292. 
Motion to dismiss appeal for lack of substantial constitu- 

tional question allowed 7 March 1972. 

STATE v. McINTYRE 
No. 23 PC. 
Case below: 13 N.C. App. 479. 

Petition by Attorney General for writ of certiorari to 
North Carolina Court of Appeals allowed 7 March 1972. 

Petition by defendant for writ of certiorari to North Caro- 
lina Court of Appeals withdrawn 15 March 1972. 

STATE v. MADDOX and STATE v. PHILLIPS 
No. 46. 
Case below: 13 N.C. App. 261. 
Motion to dismiss appeal for lack of substantial constitu- 

tional question allowed 7 March 1972. 

STATE V. PERRY 
No. 41. 
Case below: 13 N.C. App. 304. 
Motion to dismiss appeal for lack of substantial constitu- 

tional question allowed 7 March 1972. 
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STATE V. THACKER 
No. 6 PC. 
Case below: 13 N.C. App. 299. 
Petition for writ of certiorari to North Carolina Court of 

Appeals allowed 14 March 1972. 

STATE v. WILLIAMS 
No. 92 PC. 
Case below: 13 N.C. 233. 
Petition for writ of certiorari to North Carolina Court of 

Appeals denied 7 March 1972. 
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Titles and section numbers in this index, e.g. Appeal and Error 

§ 1, correspond with titles and section numbers in N. C. Index 2d. 
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ACTIONS 

5 5. Plaintiff's Wrongful Act as  Element of His Cause of Action 

The administrator of a named insured may recover under an auto- 
mobile insurance policy for the loss of an automobile intentionally set 
on fire by insured's son. Pleasant v. Insurance Co., 100. 

APPEAL AND ERROR 

s 16. Jurisdiction of Lower Court After Appeal 
When an appeal was taken, the trial court was divested of juris- 

diction and was without authority to consider plaintiff's motion under 
Rule 60 for a new trial on the ground of newly discovered evidence. 
Wiggins v. Bunch, 106. 

5 26. Assignment of Error to Judgment 

Where the only assignment of error is to the entry of judgment, 
facts found are binding upon the appellate court, and the only question 
is whether error of law appears on the face of the record. Hall v. Board 
of Elections, 600. 

ARREST AND BAIL 

$ 3. Arrest Without a Warrant 
Defendant's arrest was complete when officers detained her a t  a 

grill and thereafter took her to jail. S. v. Jackson, 122, 
Arrest of defendant without a warrant was proper where the arrest- 

ing officer had reasonable grounds to believe defendant had committed 
a felony by possessing heroin for the purpose of sale and that  unless 
defendant was apprehended she might escape and destroy any narcotic 
drugs she had on her person. Ibid. 

ARSON 

8 4. Sufficiency of Evidence 
State's circumstantial evidence was insufficient to be submitted to 

the jury in a prosecution for malicious burning of a dwelling house. 
S. v. Blizzard, 11. 

ASSAULT AND BATTERY 

s 5. Assault With a Deadly Weapon 
Trial court could properly pronounce separate judgments for armed 

robbery and for felonious assault committed during the robbery. S. v. 
Stepney, 306. 

§ 14. Sufficiency of Evidence 

State's evidence was sufficient for the jury in prosecution for 
assault with a deadly weapon by intentionally firing a rifle into and 
near an occupied dwelling house. S. v. Blizzard, 11. 



N.C.] ANALYTICAL INDEX 

AUTOMOBILES 

5 2. Suspension or Revocation of Driver's License 
The statute authorizing mandatory revocation of a driver's license 

upon two convictions of reckless driving within one year was not re- 
pealed by the subsequently enacted statute authorizing the discretionary 
suspension of a driver's license upon one or more convictions of reckless 
driving. Person v. Garrett, 163. 

Where the Commissioner of Motor Vehicles had suspended the licenses 
of both owner and driver of an uninsured vehicle involved in a collision 
until they posted security to satisfy any judgments against them, a 
petition in which the owner and driver sought to have the court postpone 
the posting of the security until such time as  judgment be rendered 
against them is held insufficient to state a claim upon which relief 
could be granted. Forrester v. Garrett, 117. 

BURGLARY AND UNLAWFUL BREAKINGS 

1 5. Sufficiency of Evidence 
Evidence was sufficient to show that  defendant entered the prem- 

ises described in the indictment without the permission of the owners. 
S. v. Sanders, 81. 

Evidence of defendant's guilt of breaking and entering was properly 
submitted to the jury. S. v. McNeil, 159. 

5 8. Sentence and Punishment 
Superior court properly sentenced defendant to life imprisonment 

for crime of burglary pursuant to mandate of U. S. Supreme Court setting 
aside sentence of death. S. v. Childs, 576. 

CONSPIRACY 

3 5. Relevancy and Competency of Evidence 
Declarations of any one of the conspirators made while the con- 

spiracy is in existence and in furtherance of the common design are 
admissible against the other conspirators. S. v. Hairston, 220. 

$ 7. Instructions 
Trial court did not err  in refusing to charge that a conspiracy to 

rob had been abandoned and that  the other defendants were not ac- 
countable for the act of the defendant who shot the victim. S. v. Hairston, 
220. 

CONSTITUTIONAL LAW 

5 20. Equal Protection 

Municipal ordinance prohibiting the operation of a billiard hall "at 
any time on Sunday" violates equal protection. S. v.  Greenwood, 651. 

§ 29. Right to Indictment and Trial by Duly Constituted Jury 
The return of a guilty verdict by eleven jurors-one juror having 

become ill during the trial-was a nullity. S. v. Hudson, 74. 
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Trial court did not e r r  in allowing the State's challenges for cause 
to prospective jurors who stated they would never consider returning a 
verdict upon which the judge would have to impose a death sentence. 
S. v. Fraxier, 181; S. v. Cook, 642. 

Witherspoon decision is not applicable where jury recommends life 
imprisonment. S. v. Cook, 642. 

8 30. Due Process in Trial 

Constitutional rights of defendant on trial for first degree murder 
were not violated by the single verdict procedure or by the fact that  
the jury had unbridled discretion to determine whether to impose the 
death penalty. S. v. Frazier, 181. 

Even when the right of confrontation is afforded to a defend- 
ant  implicated in the out-of-court declarations of a codefendant, the 
prejudicial impact of testimony of the codefendant's declarations must 
be evaluated in light of the competent evidence admitted against the 
nondeclarant defendant. S. v. Jones, 322. 

8 31. Right of Confrontation 
Extrajudicial statements made by defendant which implicated a 

codefendant were not rendered inadmissible by the Bruton decision 
where each declarant took the stand. S. v. Jones, 322. 

Admission of a nontestifying codefendant's extrajudicial statements 
that ''there were six of us involved" and "they got the safe" did not vio- 
late defendant's right of confrontation. Zbid. 

§ 32. Right to Counsel 

An indigent defendant was not denied his constitutional right to 
counsel by the trial court's refusal to appoint counsel to represent him 
in the consolidated trial of two petty misdemeanors, notwithstanding 
the combined punishment for both offenses could have exceeded six 
months' imprisonment. S. v. Speights, 137. 

Trial court did not err  in refusal to  appoint another attorney for 
defendant when defendant expressed dissatisfaction with his attorney 
during the trial. S. v. Fraxier, 181. 

An indigent defendant is entitled to have counsel appointed to repre- 
sent him in a preliminary hearing. S. v. Hairston, 220; S. v. Gainey, 366. 

Failure of the court to appoint counsel to represent defendant a t  a 
preliminary hearing was not error where the court found defendant was 
not an indigent and defendant waived his right to counsel. S. v. Hairston, 
220. 

A suspect has no constitutional right to the presence of counsel a t  
a photographic identification. S. v. Stepney, 306. 

Indigent defendant charged with the capital crime of rape could 
not waive counsel a t  an in-custody lineup a t  times pertinent to this case. 
S. v. Bass, 435. 

Defendant's waiver of counsel and preliminary hearing in the district 
court on a charge of common law robbery was not rendered invalid by 
the fact defendant was tried in the superior court for armed robbery. 
S. v. Gainey, 366. 
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8 36. Cruel and Unusual Punishment 
The death penalty for first degree murder does not constitute 

cruel and unusual punishment. S. v. Fraxier, 181. 

CONTRACTS 

§ 25. Pleadings and Issues 

In action for breach of contract, the trial court did not e r r  in failing 
to submit an issue as to whether the parties had entered into a contract 
as alleged in the complaint. Johnson v. Massengill, 376. 

3 26. Competency of Evidence 
In action for breach of contract, defendant's cross-examination of 

plaintiff's witness opened the door for testimony by the witness that  
defendant had previously broken a contract with the witness. Johnson V. 
Massengill, 376. 

COSTS 

§ 3. Taxing of Costs in Discretion of Court 
Trial court erred in directing that  costs of an action to construe 

a trust be paid out of the trust corpus, where the will creating the trust 
authorized the trustees to determine how receipts and disbursements shall 
be apportioned between income and principal. Bank v. Home For  Children, 
354. 

COUNTIES 

§ 1. Legislative Control and Supervision 

County board of commissioners had no authority to adopt an ordi- 
nance prohibiting the presentation of a nude or obscene dance, since the 
field has been preempted by enactment of a state-wide statute prohibiting 
the same conduct. S. v. Tenore, 238. 

COURTS 

5 9. Jurisdiction of Superior Court after Judgment of Another Superior 
Court Judge. 

Where one superior court judge refused to accept defendant's guilty 
plea and continued the case, acceptance of defendant's guilty plea by 
another judge when the case again came on for trial was not a modifica- 
tion or overruling of the judgment of the first judge. S. v. McClure, 288. 

3 14. Jurisdiction of Inferior Courts 

Superior court did not have jurisdiction under former statute to 
make a preliminary determination of whether seized materials were 
obscene. S. v. Bryant, 407. 

CRIMINAL LAW 

8 1. Nature and Elements of Crime in General 

One may not be tried and convicted of a statutory offense if the 
legislative body which declared the conduct to be a crime had no authority 
to do so. S. v. Tenore, 238. 
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$3 5. Mental Capacity 
Trial court did not err  in refusal of defendant's demand, following 

selection of the jury, for a psychiatric examination prior to the beginning 
of the trial. S. v. Frazier, 181. 

A verdict of not guilty due to insanity constitutes a full acquittal. 
I n  re  Tew, 612. 

5 6. Mental Capacity as  Affected by Intoxicating Liquor 
While voluntary drunkenness is not, per se, an excuse for a criminal 

act, i t  may be sufficient in degree to prevent and, therefore, disprove 
the existence of a specific intent, such as  the intent to kill. S. v. Wilson, 
674. 

$3 9. Principal in the Second Degree 
Evidence was sufficient to support a jury finding that  defendant, 

who remained in the car during an  armed robbery attempt a t  a store, 
was guilty of attempted armed robbery as  a principal in the second 
degree. S. v. Price, 154. 

$3 15. Venue 
Defendant failed to show that  he had been prejudiced by pretrial 

publicity. S. v. Blackmon, 42. 
Defendant is not entitled to a new trial by reason of failure of the 

record to show a ruling of the trial judge upon a motion for change of 
venue on account of local prejudice made by defendant without knowledge 
of his counsel. S. v. Freeman, 622. 

$3 21. Preliminary Proceedings 
A preliminary hearing is not a constitutional requirement and is 

not essential to the finding of an  indictment. S. v. Hairston, 220. 
Failure of the court to appoint counsel to represent defendant a t  a 

preliminary hearing was not error where the court found defendant was 
not an indigent and defendant waived his right to counsel. Ibid. 

Defendants were not prejudiced by failure of district court judge 
who conducted the preliminary hearing to reduce to writing the testi- 
mony before him. S. v. Bass, 435. 

Defendant's waiver of counsel and preliminary hearing in the district 
court on a charge of common law robbery was not rendered invalid by 
the fact defendant was tried in the superior court for armed robbery. 
S. v. Gainey, 366. 

Indigent defendant is  entitled to appointment of counsel a t  his pre- 
liminary hearing. S. v. Hairston, 220; S. v. Gainey, 366. 

$3 22. Arraignment and Pleas 

There is no merit to  defendant's contention that  he should have 
been arraigned and tried only for second degree murder, where the State 
had agreed to accept pleas of guilty of second degree murder, kidnapging 
and armed robbery and defendant, upon being first arraigned for the 
kidnapping, repudiated a plea of guilty to that  charge entered by his 
attorney and requested a jury trial, and defendant subsequently entered 
pleas of not guilty to all charges. S. v. Frazier, 181. 
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§ 23. Plea of Guilty 

Record shows t h a t  defendant's plea of guilty of assault with intent 
to commit rape was voluntary. S.  v. Shelly, 300. 

Where one superior court judge refused to accept defendant's guilty 
plea and continued the  case, acceptance of defendant's guilty plea by 
another judge when the case again came on for  t r ia l  was not a modifica- 
tion or overruling of the  judgment of the f i rs t  judge. S. v. McClure, 288. 

Trial court properly accepted defendant's plea of guilty, notwithstand- 
ing defendant did not expressly admit his guilt. Ibid. 

5 26. Plea of Former Jeopardy 

Where conviction of felony-murder was  based on jury finding tha t  
murder was committed in  the perpetration of a felonious breaking and 
entering, no separate punishment can be imposed for  the  breaking and 
entering. S. v. Thompson, 202. 

Trial court could properly pronounce separate judgments f o r  armed 
robbery and for  felonious assault committed during the robbery. S. v. 
Stepney, 306. 

Where judgment of nonsuit on the ground of variance was entered in 
defendant's t r ia l  upon a n  indictment charging armed robbery of a n  
A & P store in  which the life of a named employee of the store was en- 
dangered and threatened and in which money belonging to the store 
was taken from the person of the named employee, defendant's plea of 
former jeopardy should have been allowed a t  his second t r ia l  upon another 
armed robbery indictment for  the same occurrence which alleged the 
lives of two other employees were endangered and threatened and 
tha t  money was taken from the presence and person of the other em- 
ployees. S.  v. Ballard, 479. 

28. Pleas in  Amnesty 

Neither the solicitor nor the judge of superior court has  authority 
under the law of this State  to  g ran t  amnesty. S.  v. Frazier, 181. 

Trial court properly denied defendant's "plea in  amnesty" made on 
the ground t h a t  defendant had testified for  the State  i n  the f i rs t  degree 
murder trial of his accomplice. Ibid. 

33. Facts in Issue and Relevant t o  Issues 

Trial court i n  homicide prosecution did not e r r  in  allowing testimony 
t h a t  defendants were members of a group known a s  the "Mau Mau." 
S. v. Hairston, 220. 

Trial court in  rape prosecution did not e r r  i n  admission of blood and 
hair  samples obtained from defendant with his consent. S. v. Johnson, 281. 

34. Evidence of Defendant's Guilt of Other Offenses 

Trial court committed prejudicial error  in  admission of a search war- 
r a n t  and the  accompanying affidavit where the  affidavit contained hearsay 
statements indicating defendant's complicity in  another crime without 
showing t h a t  he  had been convicted of t h a t  crime. S. v. Spillars, 341. 

Rebuttal testimony offered by the State  tending to show t h a t  a pistol 
used in a robbery was acquired by  defendant in  another robbery was 
competent a s  substantive evidence bearing on defendant's criminal intent. 
S. v. Long, 633. 
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§ 38. Evidence of Like Facts and Transactions 

Trial court properly allowed police officer to testify that, when 
standing in the place from which the fatal shot was fired, he could 
see the spot where the victim fell. S. v. Hairston, 220. 

g 39. Evidence in Rebuttal of Facts Brought Out by Adverse Party 

Admission of testimony of a State's witness offered to rebut a co- 
defendant's alibi evidence, if erroneous as  to defendant, did not preju- 
dice defendant since its exclusion would not have affected the result of 
his trial. S. v. Bass, 435. 

§ 42. Articles and Clothing Connected with the Crime 
Stolen items were admissible in evidence in prosecution for receiv- 

ing stolen goods. S. v. Muse, 31. 
Trial court properly allowed a rape victim to testify that  a green 

jacket admitted in evidence was "similar" to the coat worn by her assail- 
ant. S. v. Bass, 435. 

Shotgun was sufficiently identified as  the one used in homicide for 
its admission in evidence. S. v. Wilson, 674. 

Testimony relating to an unfired .22 cartridge found a t  the scene of 
the crime five days after the crime was committed was not incompetent 
on the ground of remoteness. S. v. Brown, 588. 

5 43. Photographs 
Photographs of rape scene were properly admitted for illustrative 

purposes, although photographs were taken in daytime and the crime 
occurred a t  night. S. v. Johnson, 281. 

Trial court properly admitted for illustrative purposes photographs 
of the homicide victim's body as i t  lay where found. S. v. Frazier, 181. 

5 45. Experimental Evidence 

Trial court properly allowed State's witness to testify as to lighting 
conditions and visibility a t  the crime scene based on a visit to the scene 
three days after the crime occurred. S. v. Brown, 588. 

8 46. Flight of Defendant as Implied Admission 

Evidence that  defendant left his home 16 days after the alleged 
offenses of kidnapping and rape were competent upon question of de- 
fendant's guilt. S. v. Self, 665. 

8 50. Opinion Testimony 
In a prosecution charging defendant with receiving stolen goods, 

it  was proper to allow the owner of the stolen goods to give his opinion 
as to the value of the goods. S. v. Muse, 31. 

5 51. Qualification of Experts 

Trial court did not express an opinion as to the credibility of wit- 
nesses for the State by ruling in the presence of the jury that  such 
witnesses were experts. S. v. Prazier, 181. 

Trial court did not e r r  in allowing a pathologist to give expert tes- 
timony before he had been found to be an expert. S. v. Hairston, 220. 
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In  rape prosecution, trial court did not err i n  finding tha t  one 
State's witness was a medical expert and another witness was an  expert 
i n  medical technology. S .  v. Johnson, 281. 

5 53. Medical Expert Testimony 

Trial court properly allowed pathologist t o  t e s t i f y  as t o  cause o f  
death. S. v. Sa?zders, 67. 

5 60. Evidence i n  Regard t o  Fingerprints 
There was  no error i n  admission o f  evidence tha t  fingerprints of 

defendant's alleged accomplice, as well as those o f  defendant, were found 
in  a kidnap victim's automobile. S. v. Frazier, 181. 

5 66. Evidence of Identity by  Sight 

Pretrial photographic procedure was not in~permissibly suggestive, 
and failure o f  trial court t o  hold voir dire concerning the pretrial photo- 
graphic identification procedure was harmless error. S. v. S t e p m y ,  306. 

A suspect has no constitutional right t o  the presence o f  counsel at a 
photographic identification. Ibid. 

Admission o f  evidence o f  identification o f  defendant i n  February 
1971 lineup at which defendant was not represented b y  counsel was 
harnlless error, and the rape victim's in-court identification o f  defendant 
was not tainted b y  the illegal lineup. S. v. Bass, 435. 

T h e  prelinlinary hearing was not inlpermissibly suggestive so as t o  
render incompetent testimony o f  a rape victim tha t  she identified 
defendant at the preliminary hearing. Ibid. 

The fact tha t  a rape victim failed to  ident i fy  defendant from photo- 
graphs and there were discrepancies and contradictions i n  her testi- 
mony at the  preliminary hearing goes t o  the weight rather than  the 
competency o f  her testimony tha t  she identified defendant at the 
preliminary hearing. Ibid. 

Trial court properly permitted the solicitor t o  ask a rape victim 
leading questions on voir dire as t o  whether her identification o f  defend- 
ant was based on a pretrial lineup. Ibid. 

Defendant was not prejudiced b y  fact tha t  trial court's findings and 
conclusions as to the admissibility o f  identification testimony were 
reduced to  writing and filed a f ter  the evidence had been admitted 
before the jury. Ibid. 

Rape victim's in-court identification o f  defendant mas o f  independent 
origin and was not tainted b y  her prior view o f  defendant when an  
of f icer  brought defendant to  her home. S. v. Jofmson, 295. 

Trial court's findings o f  fact as t o  lineup procedure are conclusive 
i f  supported b y  competent evidence. S. v. Taylor, 273. 

Lineup was not rendered unnecessarily suggestive b y  the  fact de- 
fendant was wearing a dark colored shirt and the other five lineup par- 
ticipants were wearing light colored shirts. Ibid. 

Even i f  lineup identifications o f  defendants were illegal, in-court 
identifications were admissible since they  were o f  independent origin. Ibid. 

Error, i f  any, i n  admission o f  evidence concernng a lineup was harm- 
less where the victim had identified defendant on a public street only 
two  or three hours prior t o  the lineup. Ibid. 
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Trial court properly permitted rape victim to identify defendant 
by placing her hand on his shoulder. S. v. Cook, 642. 

Trial court did not e r r  in permitting in-court identification of de- 
fendant by rape victim without holding voir dire to determine whether 
there had been an impermissible pretrial photographic identification 
where there was no objection to the identification. Ibid. 

Trial court properly admitted rape and kidnapping victims' in-court 
identifications of defendants where defendants were represented by 
counsel a t  pretrial lineups, lineups were fairly conducted, and in-court 
identifications were of independent origin. S. v. Brown, 588. 

Trial court properly considered unsworn statements by defendant's 
counsel that  he represented defendant a t  a pretrial lineup. Ibid. 

Trial court properly allowed prosecutrix to testify that  defendant 
resembled her assailant. Ibid. 

§ 68. Other Evidence of Identity 

Testimony that  one of the defendants asked a kidnap victim "if he 
had any jumping cables and would help start  their car" was relevant 
on the question of identity in that  i t  placed the kidnappers and their 
victim together a t  the time and place in question. S. v. Crump, 491. 

§ 73. Hearsay Testimony in General 

Testimony by a kidnap victim that  he told a police officer that  he 
could recognize the kidnappers was not hearsay. S. v. Crump, 491. 

I t  is error to admit in evidence a search warrant together with the 
affidavit to obtain the warrant. S. v. Spillars, 341. 

9 74. Confessions 

The statements of a defendant which admit an essential part  of 
the offense charged are inculpatory. S. v. Muse, 31. 

§ 75. Tests of Voluntariness of Confession and Admissibility 

Incriminating statements made by an incarcerated defendant to an 
SBI agent were not rendered inadmissible by the agent's statement that  
he "would let it be known" if the defendant gave him any information. 
S. v. Muse, 31. 

Defendant i s  not entitled to be informed of his Miranda rights 
where there is no custodial interrogation. Ibid. 

Trial court in a homicide prosecution erred in holding that, since 
defendant had been correctly informed of his right to counsel a t  an in- 
custody interrogation and did not request an attorney, defendant's 
making of incriminating statements during the interrogation was a waiver 
of the right to the presence of counsel. S. v. Elackmon, 42. 

Trial court properly denied defendant's motion to suppress evidence 
of his alleged confession made on ground that  he was intoxicated and 
could not effectively waive his constitutional rights. S. v. McClure, 288. 

No right of defendant under the U. S. Constitution was violated 
by the admission of in-custody statements where defendant was given 
the Miranda warning and waived his right to counsel. S. v. Frazier, 181. 

Even if the court in a capital case erred in admission of in-custody 
statements made by defendant without presence of counsel, such error 
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was harmless where defendant, while represented by counsel, had testi- 
fied to  the same facts  a t  the t r ia l  of his alleged accomplice, and such 
transcript was available to  the solicitor. Ibid. 

Trial court properly admitted spontaneous statements made by de- 
fendant while being transported to Central Prison t h a t  "the other man 
had done the  shooting," notwithstanding defendant had not waived his 
right to counsel. S. v. Stepney, 306. 

Defendant's in-custody adn~issions t h a t  he choked the prosecutrix 
and placed a knife a t  her side prior to  acts of intercourse were properly 
admitted for  the purpose of impeaching defendant's testimony a t  the 
trial, notwithstanding defendant had not waived his r ight  to counsel 
when the statements were made. S. v. Bryaxt,  551. 

Statements volunteered by defendant while in custody a t  his apart- 
ment were properly admitted, notwithstanding defendant had not waived 
his right to counsel. S. v. Jackson, 563. 

Failure of t r ia l  court to  make specific findings with reference to 
whether defendant was under the influence of drugs when he made 
in-custody statements did not render incompetent testimony a s  to  the  
statements made by defendant. Ibid. 

Defendant was not under the influence of drugs so a s  to  render his 
in-custody statements inco~npetent if he knew what was being said and 
done on the occasion the statements were made. Ibid. 

5 76. Determination of Admissibility of Confession 

The conflict in the testimony on the voir dire raises a question of 
the credibility of the witnesses, which is fo r  the determination of the  t r ia l  
court, and its findings of fact,  supported by competent evidence, a r e  
conclusive. S. v. Blackmon, 42. 

5 77. Admissions and Declarations 

Evidence sought to  be elicited on cross-examination t h a t  defendant 
immediately denied his guilt when told he was under arrest  for  rape 
was properly excluded a s  a self-serving declaration. S. v. Taylor, 273. 

Testimony t h a t  defendant had requested a lie dectector test was 
properly excluded a s  a self-serving declaration. S. v. Cook, 642. 

§ 79. Acts and Declarations of Companions 

Trial  court properly admitted testimony tha t  a member of the group 
which included defendants stated tha t  they were "going to knock a store 
off," notwithstanding the witness did not know which member of the 
group made the statement. S. v. Hairston, 220. 

Statements made by one defendant in  furtherance of a conspiracy 
were competent against both defendants. S. v. Crump, 491. 

5 81. Best and Secondary Evidence 

Testimony by a kidnap victim t h a t  he told a police officer t h a t  he 
could recognize the kidnappers did not violate the best evidence rule. 
S. v. Crump, 491. 

5 84. Evidence Obtained by Unlawful Means 

There is no merit  to  defendant's contention t h a t  a search of her 
a t  the jail took place before she had been arrested, since her arrest  
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was con~plete when officers detained her a t  a grill and thereafter took 
her to  jail. S. ,v. Jackson, 122. 

Police officers had probable cause to  arrest  defendant without a 
war ran t  upon a charge of possession of heroin fo r  purpose of sale, and 
neither removal of defendant to jail from a grill where she was  arrested 
nor a delay of 30 to 45 minutes waiting for  a police matron to search 
her  made the search too remote in  time o r  place to  be considered as a 
search incident to the lawful arrest.  Ibid. 

Where defendant's objection to the introduction of stolen property 
found in defendant's vehicle was directed to  the sufficiency of the 
identification of the property, the t r ia l  court was not required t o  con- 
duct a voir dire hearing to determine whether the property was obtained 
by a n  illegal search and seizure. S. v. Cunzber, 127. 

§ 86. Credibility of Defendant and Parties Interested 

Solicitor was properly permitted to  examine defendant on voir dire 
respecting the admitted fact  tha t  he was then on parole from a sentence 
previously imposed. S. v. Bass, 435. 

The solicitor was  properly allowed to cross-examine defendant a s  to  
the number of prison sentences defendant had served. S. v. Gainey, 366. 

I t  was  competent f o r  the  solicitor to ask defendant if he had been 
guilty of other parole violations. Ibid. 

Admission of evidence on cross-examination of defendant a s  t o  his 
a r res t  f o r  another crime was harmless error. Ibid. 

Defendant in  rape prosecution was not prejudiced by refusal of t r ia l  
court to  rule prior to  t r ia l  upon defendant's motion that ,  if he should 
elect to  testify, the State  be denied the r ight  to  cross-examine him con- 
cerning his prior convictions fo r  other sex crimes. S. v. Cook, 642, 

5 87. Direct Examination of Witnesses 

Trial  court did not abuse i ts  discretion in allowing the solicitor to  
ask leading questions of a nine-year-old victim of assault with intent 
t o  commit rape, S.  v. Payne, 150, or of :t rape victim, S. v. Johnson, 281. 

Trial  court properly allowed solicitor to  ask leading questions of a 
State's witness fo r  the purpose of showing t h a t  the  witness did not im- 
plicate one defendant in  the crime in his initial statement to the  police 
because such defendant had threatened to kill him if he talked. S. v. 
Hairston, 220. 

Trial  court properly permitted the solicitor to  ask a rape victim 
leading questions on voir dire a s  to  whether her identification of defend- 
a n t  was based on a pretrial lineup. S. v. Bms, 435. 

5 88. Cross-Examination 

Answers made by a witness to collateral questions on cross-examina- 
tion a re  conclusive, with two exceptions. S. v. Long, 633. 

The State  was not bound by defendant's denial t h a t  he had ac- 
quired in  a grocery store robbery the pistol used in the robbery of a service 
station, and could present rebuttal testimony to show t h a t  defendant had 
taken the pistol in  the  grocery store robbery, the inquiry not being 
about a collateral matter. Ibid. 
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5 89. Credibility of Witness; Corroboration and Impeachment 

For purposes of impeachment, the defendant may no longer be 
asked if he has been arrested or indicted for a specific offense, but he 
may be asked whether he has commit ted  specific criminal acts or  been 
guilty of specified reprehensible conduct. S. v. Gainey ,  366. 

Trial court properly admitted for corroborative purposes evidence of 
prior consistent statements made by a rape victim. S. v. Bes t ,  413; S. V .  

Cook,  642. 

3 91. Continuance 

A motion for continuance on the ground that defense counsel had 
not seen certain reports which he had requested from the State is held 
properly denied by the trial court in a homicide prosecution. S. v. Black- 
m o n ,  42. 

Trial court did not err  in denial of defendant's unsupported motio; 
for continuance due to absence of witnesses "located in the area of Chi- 
cago." S. v. S tepney ,  306. 

§ 92. Consolidation of Counts 

Trial court did not err  in permitting the State to consolidate for 
trial charges against defendant for malicious burning of a dwelling 
house on one date and secret assault and malicious injury to personal 
property allegedly occurring on another date. S. v. Blizzard ,  11. 

Trial court did not err  in consolidating for trial charges against 
defendant for first degree murder of one person and kidnapping and 
armed robbery of another person. S. v. Frazier ,  181. 

Trial court properly consolidated for trial indictments charging two 
defendants with identical crimes of rape. S. v. Bass ,  435. 

Trial court properly consolidated for trial safecracking, felonious 
breaking and entering and felonious larceny charges against six defend- 
ants. S. v. Jones,  322. 

In order to consolidate for trial two or more indictments for crimes 
of the same class, i t  is not required that  evidence a t  the trial of one 
of the indictments be competent and admissible a t  the trial of the others. 
S. v. Johnson, 700. 

Trial court did not e r r  in consolidating for trial two armed robbery 
cases against a single defendant. Ibid. 

§ 95. Admission of Evidence Competent for Restricted Purpose 

Even when the right of confrontation is afforded to a defendant 
implicated in the out-of-court declarations of a codefendant, the prej- 
udicial impact of testimony by the codefendant's declarations must be 
evaluated in light of the competent evidence admitted against the 
nondeclarant defendant. S. v. Jones,  322. 

Admission of a testifying codefendant's extrajudicial statements 
which incriminated defendant under instructions limiting their com- 
petency to the codefendant did not deny defendant due process of 
law in this case. Ibid. 

Admission of a nontestifying codefendant's extrajudicial statement 
that  "there were six of us involved" and ''they got the safe" did not 
violate defendant's right of confrontation. Zbid. 
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Extrajudicial statements made by defendants which implicated a 
codefendant were not rendered inadmissible by the Bruton decision where 
each declarant took the  stand. Ibid. 

The law will presume t h a t  the jury followed the judge's instructions 
not to  consider against defendants evidence presented to rebut the testi- 
mony of a codefendant. S. v. Long, 633. 

§ 98. Custody of Witnesses 

Trial  court in  rape prosecution did not abuse i ts  discretion i n  refus- 
ing to  sequester the State's two chief witnesses. S. v. Taylor, 273. 

Trial  court did not abuse its discretion in  grant ing defendant's motion 
t h a t  witnesses fo r  the State  be sequestered, with the exception of permit- 
t ing the  eight-year-old rape victim's mother to  remain in  the courtroom 
while the child testified. S. v. Cook, 642. 

§ 99. Trial Court's Expression of Opinion on the  Evidence During Trial 

The t r ia l  court did not e r r  in  reframing for  clarification purposes 
the  solicitor's question t o  the  pathologist who autopsied the body a s  to  
what  he found to be the cause of death. S. v. Sanders, 67. 

Trial  court did not express a n  opinion a s  to the credibility of wit- 
nesses fo r  the State  by ruling i n  the  presence of the  jury t h a t  such 
witnesses were experts. S. v. Fraxier, 181. 

Trial  court's improper remarks to defense counsel constituted harm- 
less error  in this homicide prosecution. S ta te  v. Holden, 426; and i n  
this rape prosecution. S. v. Bass, 435. 

Trial  court's statement, "Ladies and Gentlemen, step into your room. 
I hate to  bother you," was not an expression of opinion tha t  defendant's 
position was  unsound. S. v. Best, 413. 

Trial judge's erroneous comment, in passing upon a defense objec- 
tion, t h a t  "the jury is  the judge" held not prejudicial. S. v. Gainey, 366. 

Trial  court in  homicide prosecution did not express a n  opinion i n  
asking one State's witness 13 questions, in asking a second State's witness 
five questions, or in asking defendant nine questions. S. v. Freeman, 622. 

Trial court did not express a n  opinion on the  credibility o r  guilt  of 
defendant in  sustaining the solicitor's objection on ten occasions to  
questions propounded t o  defendant on direct examination. Ibid. 

§ 100. Permitting Counsel to Act in  Lieu of Solicitor 
Trial court properly denied defendant's motion to prevent a private 

prosecutor from assisting in the case. S. v. Best, 413. 

8 101. Custody and Conduct of Jury  
Trial  court did not abuse i ts  discretion in denial of defendant's 

motion tha t  the jury be directed to  view the trailer where the assault 
allegedly occurred. S. v. Payne, 150. 

It is better practice fo r  the court, a t  a recess of a trial,  to  instruct 
the jury t h a t  a t  such recess they a r e  not to  discuss the case among 
themselves or with any other person. S. v. Frazier,  181. 

102. Argument and Conduct of Counsel or Solicitor 
Defendant was not prejudiced by the solicitor's improper argument 

to the jury where the court admonished the solicitor t o  "stay away from 
t h a t  sort of thing." S. v. Paylze, 150. 
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Private  prosecutor's reference to defendant i n  his jury argument 
a s  a thief and robber was supported by the evidence. S. v. Frazier,  181. 

Solicitor's argument to jury in rape prosecution was within the 
rules of fa i r  debate. S. v. Johnson, 281. 

Solicitor's statement during trial that  a defense witness was not 
i n  court because he "didn't want  to go on the stand and perjure him- 
self" was harmless error. S. v. Gaifzey, 366. 

Trial court's instructions cured error  in  solicitor's question to defendant 
in  rape prosecution a s  to  whether he had not tried to gain entrance into 
a woman's house in another county by telling her he was interested i n  
her house, the same method employed in the present case. S. v. Self, 665. 

3 110. Effect of Judgment of Nonsuit 

Whether correct or erroneous, a judgment of nonsuit in  a n  armed 
robbery prosecution had the force and effect of a verdict of "not guilty" 
a s  to the armed robbery for  which defendant was then being tried. 
S. v. Ballard, 479. 

5 112. Instructions on Burden of Proof and Presumptions 

Defendant's contention in a rape case t h a t  the t r ia l  court erroneously 
failed to charge the jury "that a n  affirmative defense must be proved 
to the satisfaction of the jury instead of beyond a reasonable doubt," held 
without merit. S. v. Bzirleso?~, 112. 

Trial court's instructions on alibi were without error. S. v. Cook, 642. 

The tr ia l  court's instruction t h a t  a reasonable doubt is "doubt based 
on reason and common sense arising from the evidence in  the case or  
the lack of evidence a s  to  any fact  necessary to  constitute guilt" held 
sufficient. S. v. Flippin, 682. 

5 114. Expression of Opinion by Court in  the Charge 

Trial judge did not express the opinion in his instructions tha t  de- 
fendant had confessed his guilt to  police officer. S. w. Bailey, 264. 

The word "black" in  the court's instruction on malice did not refer 
to  the fact  tha t  defendants a re  Negroes but  was a n  adjective synonymous 
with evil. S. v. Hairston, 220. 

5 115. Instruction on Lesser Degrees of Crime and Possible Verdicts 

Er ror  in  failing to  submit the question of a defendant's guilt of lesser 
degrees of the same crime is  not cured by a verdict of guilty of the  
offense charged. S. v. Griffin, 142. 

5 117. Charge on Character Evidence and Credibility of Witness 

The t r ia l  court did not express a n  opinion upon the  credibility of 
defendant and his mother in  designating them as interested witnesses 
during instructions on the duty of the jury to scrutinize carefully the 
testimony of any interested witnesses. S ,  v. Griffin, 142. 

An instruction t h a t  the jury should "examine" the  testimony of 
accomplices with the  "greatest care and caution" was sufficient. S. V .  
Hairston, 220. 
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$ 122. Additional Instructions after Initial Retirement of Jury 

Instruction that  punishment was the concern of the court and that  
"I have certain information before me as  to the background of the 
defendant's prior record, if any," while disapproved, was not reversible 
error. S. v. Bailey, 264. 

Trial judge's instruction that  jury had a duty to reach a verdict 
if they could do so without violence to their consciences was not coercive. 
I bid. 

Trial judge's comment, when asked if the jury could ask clarifying 
questions, that  "The judges always shudder when the jury comes back 
in and say when they have a question to ask" held not prejudicial. Ibid. 

Statement made by trial court, while instructing the jury to make 
a sincere effort to reach a verdict, that  "insofar as  I know, all of the 
evidence that  is available has been presented for your consideration," 
held not to constitute an  expression of opinion. S. v. Brown, 588. 

The trial court properly declined to answer an inquiry by the jury 
foreman regarding defendant's eligibility for parole if given a life sen- 
tence and adequately instructed the jury that the question of parole was 
not a proper matter for their consideration. S. v. Flippin, 682. 

8 124. Sufficiency and Effect of Verdict 
Jury's verdict was sufficient where the foreman stated "we make 

a recommendation that  the defendant be found guilty as charged and 
recommend life imprisonment," and all jurors responded positively 
when asked by the clerk if their verdict was guilty of rape with recom- 
mendation that  punishment be life imprisonment. S. v. Best, 413. 

A verdict of not guilty due to insanity constitutes a full acquittal. 
In r e  Tew, 612. 

15 126. Unanimity of Verdict, Polling the Jury and Acceptance of the 
Verdict 

The foreman announced that  the jury found defendant guilty of 
safecracking, but one of the jurors who was polled announced his verdict 
as  "guilty of attempted safecracking." The trial judge repeated his 
instruction that  the jury could find defendant guilty of safecracking, 
guilty of attempted safecracking, or not guilty. The second poll of the 
jury resulted in the unanimous verdict of guilty of attempted safecrack- 
ing. Held: The verdict of guilty of attempted safecracking was properly 
accepted by the trial judge. S. v. Sanders, 81. 

$j 127. Arrest of Judgment 

Defendant is entitled to have arrested the judgment imposed upon 
his conviction of disseminating obscenity in violation of a statute which 
was unqualifiedly repealed while defendant's appeal was pending in the 
Supreme Court. S. v. McCluney, 404. 

8 128. Discretionary Power to Order Mistrial 

Trial court's instructions cured error in solicitor's question to defend- 
ant  in rape prosecution as  to whether he had not tried to gain entrance 
into a woman's house in another county by telling her he was interested 
in her house, the same method employed in the present case, and defend- 
ant's motion for mistrial was properly denied. S. v. Self, 665. 
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8 135. Judgment and Sentence in Capital Case 

The death penalty for  f i rs t  degree murder does not constitute 
cruel and unusual punishment. S. v. Fraxier,  181. 

Trial court in  f i rs t  degree murder prosecution did not e r r  i n  allow- 
ing the State's challenges fo r  cause to  prospective jurors who stated they 
would never consider returning a verdict upon which the judge would 
have to impose the death sentence. Ibid. 

Constitutional rights of defendant on t r ia l  f o r  f i rs t  degree murder 
were not violated by the single verdict procedure or  by the fact  tha t  
the jury had unbridled discretion to determine whether to  impose the 
death penalty. Ibid. 

Judgment of life imprisonment imposed pursuant  to Supreme Court 
order is affirmed. S. v. Roseboro, 716. 

Superior court properly sentenced defendant to  life imprisonment 
for  rape and f i rs t  degree burglary pursuant  to  a mandate of the U. S. 
Supreme Court setting aside death sentence. S. v. Childs,  576. 

Trial  court i n  prosecution for  capital crime of rape  properly sus- 
tained State's challenges for  cause to  prospective jurors who stated on 
voir dire t h a t  they would not consider verdict which would result in  
in~position of death penalty. S. v. Cook, 642. 

Witherspoon decision is not applicable where jury recomn~ends life 
imprisonment. Ibid. 

8 138. Severity of Sentence and Determination Thereof 

A defendant is  not entitled t o  credit fo r  time spent undergoing 
psychiatric evaluation in the State  hospital to  determine his competency 
to plead and stand trial. S. v. Ferguson, 95. 

Defendant's constitutional rights were not violated by imposition of 
a greater sentence in  superior court than tha t  imposed in the  district 
court. S. v. Speights, 137. 

8 146. Appellate Jurisdiction of Supreme Court in  Criminal Cases 

Purported appeal a s  of r ight  t o  the  Supreme Court from the Court 
of Appeals is  dismissed for  failure to  present a substantial constitutional 
question where the constitutional question relied upon was not raised i n  
the t r ia l  court. S. v. Cumber, 127. 

8 148. Judgments Appealable 

Defendants could appeal from a void superior court order t h a t  
determined t h a t  95% of the materials seized from defendants were 
obscene and could be retained by the police pending t r ia l  of defendants 
in  the district court f o r  disseminating obscenity. S. v. Bryant,  407. 

8 154. Case on Appeal 

Defendant is  not entitled to  a new tr ia l  by reason of the  unavailability 
of the transcript of defendant's direct testimony and the  court's charge, 
which had disappeared from the court reporter's records. S. v. Sanders, 67. 

There is  no duty on the court to  settle a case on appeal unless there 
is  a disagreement between the solicitor and counsel. Ibid. 
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9 158. Conclusiveness and Effect of Record and Presumptions a s  t o  
Matters Omitted 

When the charge is  not included i n  the  case on appeal, i t  is presumed 
to be free from error. S. v. Murphy, 1. 

The Supreme Court is  bound by the  record a s  certified. S. v. Williams, 
132. 

§ 161. Necessity for  and Requisites of Exceptions and Assignments of 
Error  

E r r o r  otherwise than upon the  face of the record proper must  be 
the subject of an assignment. S. v. Sanders, 67. 

Defendant's exception to entry of judgment upon plea of guilty 
presents only face of record proper fo r  review. S. v. Shelly, 300. 

As assignment of error  is  ineffectual unless based on a n  exception 
duly noted. S. v. Green, 431. 

§ 162. Objections, Exceptions and Assignments of Error  t o  Evidence 

The t r ia l  court, upon inquiry, is entitled to  know the ground of a n  
objection, and if counsel specifies one ground he cannot urge a different 
ground upon appeal. S. v. Cumber, 127. 

Where defense counsel stated he had no objection to the reporter 
reading a witness' testimony to the jury a f te r  the jury asked for  clarifica- 
tion of the  witness' testimony, objection thereto interposed by  defendant 
a f te r  the testimony liad been read to the jury came too late. S. v. Payne, 
170. 

The admission of incompetent evidence is ordinarily not ground for  
a new tr ia l  where there was  no objection a t  the time the evidence was  
offered, even though defendant asserts on appeal tha t  the evidence was 
obtained i n  violation of his constitutional rights. S. v. Jones, 322. 

Objection to a n  answer responsive to a question comes too late a f te r  
the witness has  so answered the  question. S. v. Wilson, 674. 

8 163. Exceptions and Assignments of Error  to  Charge 

Objections to  the manner in  which the t r ia l  court stated the conten- 
tions of the  parties must  be made before the  jury retires. S. v. Tart ,  172. 

9 166. The Brief 
Assignments of error  not discussed in the brief a r e  deemed aban- 

doned. S. v. Hairston, 220. 

§ 167. Harmless and Prejudicial Error  in General 

A constitutional error  does not require reversal of a conviction where 
the appellate court can declare tha t  i t  was harmless beyond a reasonable 
doubt. S. v. Taylor, 273. 

6 168. Harmless and Prejudicial Error  i n  Instructions 

Trial court's instruction t h a t  defendant entered the building "with 
the  consent of the owners" was  a lapsus linguae. S. v. Sanders, 81. 

Trial  judge's comment, when asked if the jury could ask clarifying 
questions, t h a t  "The judges always shudder when the jury comes back 
in and say when they have a question to ask," held not prejudicial. S. u. 
Bailey, 264. 
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8 169. Harmless and Prejudicial Error  in  Admission or Exclusion of 
Evidence 
I n  a f i r s t  degree murder prosecution, the  erroneous admission i n  

evidence of defendant's incriminating statements to  a n  SBI agent required 
a new trial,  notwithstanding there was other evidence sufficient to  sup- 
port a conviction. S. v. Blackmon, 42. 

Admission of evidence over objection is not prejudicial when like 
testimony is  admitted without objection. S. v. Stepney, 306. 

Defendant was  not prejudiced by a n  erroneous ruling of the  court 
favorable to  him. S. v. Long, 633. 

Exclusion of defendant's testimony in f i rs t  degree murder prosecu- 
tion tha t  he a t  no time intended to kill deceased was  harmless error. 
S. v. Freeman, 622. 

Exclusion of testimony is  not prejudicial error  where the  record fails 
to show what  testimony of the witness would have been. S. v. Robinson, 
718. 

Admission of testimony t h a t  defendant was  married a t  the  time of the 
alleged rape was not prejudicial error. S. v. Self, 665. 

Ej 170. Harmless and Prejudicial Error  in Remarks of Court During the 
Trial 
Defendant was not prejudiced by the solicitor's improper argument 

to  the jury where the  court admonished the  solicitor to "stay away 
from tha t  sort of thing.'' S ta te  v. Payne, 150. 

Trial court's improper remarks to  defense counsel constituted harm- 
less error in  this homicide prosecution. S. v. Holden, 426; in  this rape 
prosecution, S. v. Bass, 435. 
§ 173. Invited Error  

Invited error  is not ground for  a new trial. S. v. Payne, 170. 

DECLARATORYJUDGMENTACT 

$j 1. Nature and Grounds of Remedy 
A suit to  determine the validity of a city zoning ordinance is  a 

proper case f o r  a declaratory judgment. Blades v. Raleigh, 531. 

DEDICATION 

5 3. Withdrawal and Revocation of Dedication 
Plaintiffs were entitled to  withdraw a street and alley from dedica- 

tion where a municipality had not opened the  street and alley to  public 
use within 15 years a f te r  i t  was shown on a map registered by  real 
estate developers. Osborne v. North Wilkesboro, 696. 

DEEDS 
8 16. Conditions 

Language in a deed was sufficient to  constitute a fee on condition 
subsequent. Mattoz v. State, 471. 

Grantor of land is entitled to  recover the premises fo r  breach of a 
condition subsequent t h a t  the State  "perpetually and continuously keep, 
maintain and operate" the  premises fo r  a Highway Patrol Radio Station 
and Highway Patrol Headquarters. Ibid. 
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8 1. Definitions and Distinctions 

As used in Article of N. C. Constitution relating to  qualifications 
to  vote in this State, "residence" means "domicile." Hall v. Board of 
Elections, 600. 

Residence and domicile defined. Ibid. 

ELECTIONS 

5 2. Qualification of Electors and Registration 

Facts  t o  be considered in determining whether a college student's 
voting residence is a t  the  location of the college he is attending or  where 
he lived before entering college. Hal l  t'. Board of Elections, 600 

Findings of fact  by t r i a l  court t h a t  a student attending college in 
Raleigh had abandoned her  former domicile and acquired a new one 
in Raleigh a r e  binding on the appellate court and support the t r i a l  
court's judgment tha t  the student is  entitled to  vote in  Raleigh. Ibid. 

EVIDENCE 

5 4. Presumptions in  General 

There is a prima facie presun~ption t h a t  material mailed to  plaintiff 
was received by him i n  due course. TVillis v. Davis I d u s t r i e s ,  709. 

§ 15. Relevancy and Competency of Evidence 
Evidence a s  to  the good or  bad character of a par ty  to  a civil action 

who has not become a witness is  not ordinarily admissible. Johnson v. 
Massengill, 376. 

HABEAS CORPUS 

9 2. Determinaiton of Legality of Restraint 

A person acquitted of crime by reason of insanity who seeks to  be 
discharged from a mental hospital on the ground of restoration to 
sanity must resort to  habeas corpus proceedings. In r e  Tew, 612. 

HOMICIDE 

§ 4. Murder in  the F i r s t  Degree 

A felony is  within purview of felony-murder s tatute  if the com- 
n~ission or  attempted coniniission results in substantial foreseeable human 
risk and actually results in the loss of life. S. v. Thompson, 202. 

Crimes of felonious breaking and entering and felonious larceny 
were unspecified felonies within the purview of the felony-murder statute. 
Ibid. 

Killing of a person by one engaged in the perpetration of a felony 
inherently dangerous to  human life is f i rs t  degree murder notwithstand- 
ing discharge of the pistol is unintentional. Ibid. 

Where conviction of felony-murder was based on jury finding t h a t  
murder was con~mitted in  the perpetration of a felonious breaking and 
entering, no separate punishment can be imposed for  the breaking and 
entering. Ibid. 
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8 8. Effect of Intoxication Upon Mental Capacity 

While voluntary drunkenness is  not, per  se, a n  excuse for  a criminal 
act, i t  may be sufficient in  degree to  prevent and, therefore, disprove 
the existence of a specific intent, such a s  the intent to kill. S. v. Wilso?t, 
674. 

fj 12. Indictment 
Indictment charging murder in  the language of G.S. 15-144 is  suf- 

ficient to support a conviction of f i r s t  degree murder upon proof of a 
murder committed in  the perpetration of the felony of robbery. S. v. 
Frazier,  181. 

14. Presumptions and Burden of Proof 

Presumptions arising from a n  intentional killing with a deadly 
weapon. S. v. Rummage, 51. 

§ 15. Relevancy and Con~petency of Evidence 

Trial court properly allowed a pathologist to  testify a s  to  cause 
of death. S. v. Sanders, 67. 

Testimony by State's witness tha t  on the night of the homicide she 
saw defendant sharpening his knife and heard him say, "That'll do the 
work," which testimony was given in response to the solicitor's question, 
"Where did you see him," held properly admitted in  evidence although 
not responsive to  the solicitor's question, since the answer was relevant 
to  the homicide prosecution. S. v. Ferguson, 95. 

Trial court did not e r r  in  allowing testimony t h a t  defendants were 
members of a group known a s  the "Mau Mau." S. v. Hairston, 220. 

Trial court properly allowed police officer to  testify that ,  when 
standing in the  place from which the fa ta l  shot was fired, he could 
see the spot where the victim fell. Ibid. 

Trial  court properly admitted testimony tha t  the witness had sold 
defendant a shotgun. S. v. Winecoff, 420. 

Exclusion of defendant's testimony in f i rs t  degree murder prose- 
cution t h a t  he a t  no time intended to kill deceased was harmless error. 
S. v. Freeman, 622. 

A non-expert who has  observed a deceased person is competent to  
testify a s  to the fact  of death. S. v. Wilson, 674. 

Cause of death may be established by non-expert testimony when 
the facts in  evidence a re  such t h a t  every person of average intelligence 
would know from his own experience or knowledge t h a t  a n  observed 
wound was mortal in  character. Zbid. 

§ 16. Dying Declarations 
I t  is  not prejudicial error  fo r  the t r ia l  judge t o  fail  to instruct the  

jury tha t  a dying declaration should be considered with caution absent a 
request f o r  such a n  instruction. S. v. Winecoff, 420. 

5 17. Evidence of Threats, Motive and Malice 

Although the solicitor had withdrawn the  charge of f i r s t  degree 
murder from the jury, it was permissible to  introduce testimony tending 
to show t h a t  defendant was sharpening his knife on the  night of the homi- 
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cide and saying, "That'll do the work," such testimony being relevant 
to show defendant's criminal intent and to refute his claim of self- 
defense. S. v. Ferguson, 95. 

§ 19. Evidence Competent on Question of Self-Defense 

Trial court did not err  in directing defendant to comply with the 
solicitor's request on cross-examination that  he remove his shirt and show 
the jury any scars left as  a result of cuts allegedly inflicted upon him by 
deceased. S. v. Sanders, 67. 

§ 20. Demonstrative Evidence; Photographs and Physical Objects 

Trial court properly admitted for illustrative purposes photographs 
of the homicide victim's body as  it lay where found. S. v. Frazier, 181. 

Shotown was sufficiently identified as  the one used in homicide 
for its admission in evidence. S. v. Wilson, 674. 

Photograph of the body of deceased was properly admitted for illus- 
trative purposes. Ibid. 

5 21. Sufficiency of Evidence 

State's evidence was insufficient to be submitted to the jury in a 
prosecution of defendant for the murder of his wife. S. v. Jones, 60. 

State's evidence in first degree murder prosecution was sufficient to 
go to the jury against all defendants where evidence showed that  one 
defendant shot and killed the victim while all defendants were carrying 
out a conspiracy to rob the victim and while they were actually engaged 
in the robbery. S. v. Hairston, 220. 

State's evidence was sufficient for jury in prosecution for homicide 
committed during perpetration of felony of breaking and entering and 
larceny. S. v. Thompson, 202. 

State's evidence was sufficient to be submitted to the jury as  to 
defendant's guilt of first degree murder. S. v. Cole, 398; S. v. Freeman, 622. 

There was ample evidence in homicide prosecution to support a 
finding both of the fact of death and that  the cause of death was the 
shooting of deceased by defendant, notwithstanding the State presented 
no expert medical testimony as to the fact or cause of death. S. v. Wilson, 
674. 

§ 23. Instructions in General 

Trial court did not apply the law to the facts so as to distinguish 
clearly between second degree murder and manslaughter by questions 
which the court instructed the jury to consider in determining defend- 
ant's guilt or innocence of those crimes. S. v. Rummage, 51. 

The instructions in a homicide case, when considered in their totality, 
warranted a new trial, especially where the trial court set out to charge 
on manslaughter and ended up by defining second degree murder. S. v. 
Williams, 132. 

8 24. Instructions on Presumptions and Burden of Proof 

Trial court did not express an opinion that  defendant was the 
person who inflicted the fatal wound in its instructions upon the burden 
of defendant to reduce the offense to voluntary manslaughter. S. v. Wins- 
ooff, 420. 
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§ 25. Instructions on Firs t  Degree Murder; Malice 

The word "black" in  the court's instruction on malice did not refer 
to the fact  tha t  defendants a r e  Negroes but  was a n  adjective synonymous 
with evil. S. v. Hairston, 220. 

Trial  court did not e r r  in  refusing to charge the jury t h a t  a con- 
spiracy to rob had been abandoned and t h a t  the other defendants were 
not accountable fo r  the act of the defendant who shot the victim. Ibid. 

5 26. Instructions on Second Degree Murder 

Trial court's erroneous instruction t h a t  second degree murder is  
the unlawful killing of a human being "without malice" was  rendered 
har idess  when the court thereafter corrected such instruction. S. v. Cole, 
398. 

§ 27. Instructions on Manslaughter 
Trial court did not e r r  in charging tha t  manslaughter is the "in- 

tentional unlawful killing of a human being without malice, either 
express o r  implied and without deliberation or premeditation." S. V. 

Rummage, 61. 
The court's frequent use in  charge on manslaughter of t h e  words 

"intentional killing" and "intentional shooting" bore too heavily against 
defendant by pointing to a finding of malice. Ibid. 

Court's instructions did not give defendant benefit of the possibility 
t h a t  second degree murder might be mitigated to  manslaughter by reason 
of the use of excessive force while acting in self-defense. S. v. Rummage, 
51. 

§ 28. Instructions on Defenses 
Trial court erred i n  failing to  charge a s  to  the bearing the reputation 

of deceased a s  a violent man might have had on defendant's reasonable 
apprehension of death or  great  bodily harm a t  the time deceased attacked 
or  threatened to attack defendant. S. v. Rummage, 61. 

Defendant's testimony t h a t  by reason of his voluntary intoxication 
he did not "remember" the shooting or anything about i t  did not require 
the court to  instruct the  jury on the defense of "unconsciousness," the 
trial court's instructions on the defense of intoxication being sufficient. 
S. v. Wilson, 674. 

5 30. Submission of Lesser Degrees of the Crime 
Trial  court in  f i r s t  degree murder prosecution did not e r r  in  failing 

to  instruct on second degree murder. S. v. Hairston, 220. 
Failure of t r ia l  court in  f i rs t  degree murder prosecution t o  instruct 

on voluntary manslaughter constituted harmless error  where jury re- 
turned verdict of guilty of f i r s t  degree murder. S. v. Freeman, 622. 

§ 31. Verdict and Sentence 
The death penalty fo r  f i rs t  degree murder does not constitute cruel 

and unusual punishment. S. v. Frazier,  181. 
Constitutional rights of defendant on t r ia l  f o r  f i rs t  degree murder 

were not violated by the single verdict procedure or  by the fact  t h a t  the  
jury had unbridled discretion to  determine whether to  impose the death 
penalty. Ibid. 
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5 6 .  Findings and Return of Grand Jury 

The lack of endorsement on a bill of indictment will not support a 
motion to quash. S. V. COX, 689. 

There is  no meri t  t o  defendant's contention t h a t  the grand jury 
intended to return not a t r u e  bill when i t  inserted the  letter "X" i n  
a n  endorsement on the indictinent stating t h a t  "this bill found X A True  - 
Bill." Ibid. 

9 6. Issuance of Warrants  

Evidence related by officers to  the magistrate was  sufficient to  
justify the issuance of a n  a r res t  warrant.  S. v. Johnson, 281. 

5 9. Charge of Crime 
Allegations beyond the essential elements of the crime sought t o  be 

charged a re  irrelevant and may be treated a s  surplusage. S. v. Taylor, 
273. 

12. Amendment 

Trial  court erred in  allowing the State  to amend a n  indictment fo r  
dispensing narcotics to  a minor to include therein a n  allegation t h a t  
defendant was "an adult person, age 25." S. v. Jackson, 563. 

9 14. Motion to Quash 
I n  ruling on a motion to quash, the court is not permitted to  con- 

sider extraneous evidence; therefore, when the defect must be established 
by evidence aliunde the record, the motion must be denied. S. v. Bass, 435. 

I n  ruling on defendant's motion to quash a rape indictment, the t r ia l  
court properly ignored defendant's recitals in  the motion and a n  
affidavit of defendant's counsel. Ibid. 

5 17. Variance Between Averment and Proof 

There was no fa ta l  variance between indictment charging robbery 
in which money was taken from "Ice Service Store, a corporation," and 
evidence t h a t  the name of the company was "Ice Service, Incorporated." 
S. v. Spillars, 341. 

INFANTS 

9 1. Protection and Supervision of Infants by Court 
Except when otherwise provided by statute, a person is  a minor 

until he at ta ins  the age of 21 years. S. v. Jackson, 563. 

INJUNCTIONS 

9 3. Mandatory Judgments 

In a suit against a public official o r  board, there is  no practical 
difference in  t h e  results t o  be obtained by the  common-law remedy of 
mandamus and the equitable remedy of mandatory injunction. Sut ton v. 
Figgatt, 89. 
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5 11. Restoration of Sanity and Discharge 
Portion of G.S. 122-86 providing t h a t  no judge shall discharge upon 

habeas corpus a person acquitted of crime because of insanity until the 
superintendents of the several State  hospitals have certified to his sanity 
is unconstitutional. In ye Tew, 612. 

A person acquitted of crime by reason of insanity who seeks to  be 
discharged from a mental hospital on the ground of restoration to 
sanity must resort to  habeas corpus proceedings. Ibid. 

INSURANCE 

5 73. Insurance Against Accidental Damage t o  Car Other Than by 
Collision 
The intentional setting on f i re  of a n  automobile by the son of the 

insured under a n  automobile liability policy is held a "direct and acci- 
dental loss" within the terms of the policy. Pleasant v. Insurance Co., 
100. 
§ 95. Cancellation - Vehicle Financial Responsibility Act 

An assigned risk policy was terminated "by the insured" by his 
complete ignoring of the offer of the insurer t o  renew the policy contained 
in the notice of premium sent by the insurer to insured and received by 
him; consequently, termination of the policy was not contingent upon 
the insurer's giving notice thereof to the Department of Motor Vehicles 
15 days prior to  the effective date of termination. Insurance Co. v. Cotten, 
20. 

Where the statutory requirement is  t h a t  notice be given to the 
Department of Motor Vehicles "immediately" af ter  termination of the 
policy becomes effective, a delay in  giving notice will not defeat the  
termination. Ibid. 

8 142. Action on Burglary and Theft Policies 
Plaintiff's evidence was insufficient to  be submitted t o  the  jury in 

a n  action to recover under the thef t  provision of a homeowner's policy 
for  the loss of two diamond rings where i t  tended to show only a mys- 
terious disappearance. Adler v. Insurance Co., 146. 

INTOXICATING LIQUOR 

§ 1. Validity of Control Statutes 
Statute authorizing a n  election in Mecklenburg County t o  determine 

whether mixed beverages may be sold by the drink i n  t h a t  county is 
a local act  regulating t rade  and is  unconstitutional. Smith v. County of 
Mecklenburg, 497. 

JURY 

3 3. Number of Jurors  
The return of a guilty verdict by eleven jurors-one juror  having 

become ill during the trial-was a nullity. S. v. Hudson, 74. 

8 7. Challenges 
Trial court did not e r r  i n  allowing the State's challenges fo r  cause 

t o  prospective jurors who stated they would never consider returning a 
verdict upon which the judge would have to impose the death sentence. 
S. v. Frazier, 181; S. v. Cook, 642. 
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8 1. Elements of the Offense and Prosecutions 

The issue of defendant's guilt of kidnapping a 13-year-old boy by 
f raud  was properly submitted to the jury. S. v. Murphy ,  1. 

Statements made by one defendant in  furtherance of a conspiracy to 
kidnap were conlpetent against both defendants. S .  v. Grump,  491. 

State's evidence was sufficient for jury in  kidnapping prosecution. 
S. v. Brown, 588. 

Exclusion of testimony a s  to  defendant's past  relationships with 
prosecutrix and another State's witness was not prejudicial error. S. v. 
Robinson, 718. 

LARCENY 

$ 5.  Presumptions and Burden of Proof 
The doctrine of recent possession of stolen goods allows the raising 

of a n  inference tha t  the possessor is  guilty of breaking and entering and 
larceny. S. v. Muse, 31. 

9 7. Sufficiency of Evidence 
Where indictment charged larceny of personal property of a named 

person and evidence showed only property missing was t h a t  belonging 
to another person and his wife, nonsuit fo r  fa ta l  variance was proper. 
S. v. Thompson,  202. 

MANDAMUS 

§ 1. Nature and Grounds for  the  Writ  

Nature and purpose of mandamus. S u t t o n  v. Figga t t ,  89. 
I n  a suit against a public official o r  board, there is no practical 

difference in  the results to  be obtained by the common-law remedy of 
mandamus and the equitable remedy of mandatory injunction. Ibid. 

Wri t  will not issue to  compel the performance of a n  ac t  which a 
defendant shows a willinmess to  perform without coercion o r  t o  redress 
a past  wrong or to prevent a fu ture  legal injury. Zbid. 

$ 2. Ministerial or Discretionary Duty 

Plaintiffs were not entitled to  a wri t  of mandamus compelling de- 
fendant magistrate t o  examine plaintiffs upon their application for  a 
w a r r a n t  against two deputy sheriffs by  reason of defendant's refusal 
on one occasion to examine plaintiff, where defendant announced in open 
court t h a t  if plaintiffs would reapply to him for  a war ran t  he would 
examine them upon oath. Ibid. 

MASTER AND SERVANT 

§ 77. Review of Compensation Award for  Change of Condition 

Failure of en~ployer o r  carrier to  furnish a copy of Form 28B to 
plaintiff with his las t  compensation payment a s  required by Industrial 
Commission's rule did not estop them from asserting the one-year limi- 
tation of G.S. 97-47 a s  a defense to  plaintiff's claim for  additional com- 
pensation for  a change of condition. Wil l i s  v. Davis  Industries,  709. 
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5 1. Creation of Municipal Corporations 
Act purporting to reinstate the Municipal Board of Control for the 

sole purpose of allowing i t  to complete its unfinished business was un- 
constitutional, where the only unfinished business before the Board when 
it was abolished was an application for the incorporation of "Indian 
Hills." I n  re Incorporation of Indian Hills, 659. 

§ 4. Powers of Municipalities in General 
Plaintiff failed to raise a genuine issue of triable fact as  to whether 

defendant housing authority acted arbitrarily and capriciously and in 
abuse of its discretion in the selection of a site for a low-rent housing 
project. single to?^ v. Stewart ,  460. 

5 21. Injuries in Connection with Sewcrs and Sewage Disposal 
Municipality was not protected by the doctrine of governmental ini- 

munity in actions for wrongful death and personal injuries resulting 
from an explosion in a National Guard armory of accumulated methane 
gas which had been generated in and released from the city's landfill 
operation. Koontx v. Winston-Salem, 513. 

§ 30. Zoning Ordinances 
A suit to determine the validity of a city zoning ordinance is a 

proper case for a declaratory judgment. Blades v. Raleigh, 531. 
Municipality's rezoning of a 5-acre tract of land from R-4 classifica- 

tion to a less restrictive R-6 classification constituted "spot zoning" and 
unlawful "contract zoning." Ibid. 

5 32. Regulations Relating to Public Morals 
Municipal ordinance prohibiting the operation of a billiard hall "at 

any time on Sunday" violates equal protection. S. v. Greenwood, 651. 

NARCOTICS 

§ 1. Elements of Statutory Offenses 
Time and place are not essential elements of the offense of unlawful 

possession of narcotics; i t  is sufficient that  the county of the offense 
be named in order to establish the jurisdiction of the court. S. v. Bennett ,  
167. 

5 2. Indictment 
An indictment charging the sale of narcotics must allege the name 

of the purchaser. S. v. Bennett ,  167. 
Trial court erred in allowing the State to amend an  indictment for 

dispensing narcotics to a minor to include therein an allegation that  de- 
fendant was "an adult person, age 25." S. v. Jackson, 563. 

Indictment for dispensing drugs to a minor need not allege the age 
of defendant or that  defendant was an adult. Ibid. 

§ 5. Punishment 
Statute setting forth the punishment for dispensing narcotic drugs 

when the dispensation is "to a minor by an adult," is not unconstitutionally 
vague and indefinite in failing to define the words "minor" and "adult." 
S. v. Jackson, 563. 
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OBSCENITY 

Warran t  was sufficient to  charge a violation of a county ordinance 
prohibiting "topless'' dancing. S. v. Tenore, 238. 

County board of commissioners had no authority to  adopt a n  ordi- 
nance prohibiting the presentation of a nude or  obscene dance, since the  
field has been preempted by enactment of a state-wide s tatute  prohibiting 
the same conduct. Zbid. 

Defendant is entitled to  have arrested the judgment imposed upon 
his conviction of disseminating obscenity in  violation of a s tatute  which 
was  unqualifiedly repealed while defendant's appeal was pending i n  the 
Supreme Court. S. v. McCluney, 404; S. v. Bryant, 407. 

Superior court did not have jurisdiction under former s tatute  to  
make a preliminary determination of whether materials seized were ob- 
scene. S. v. Bryant, 407. 

RAPE 

8 3. Indictment 
Trial  court did not e r r  in  refusal to strike from a n  indictment fo r  

rape the words "not having the fea r  of God before his eyes, but  being 
moved and seduced by the instigation of the devil." S. v. Taylor, 273. 

8 4. Relevancy and Competency of Evidence 
Testimony by a rape victim's mother and grandmother a s  to the  

events t h a t  occurred in the home from the time of defendant's violent 
entry until the consummation of the rape was competent and relevant 
a s  p a r t  of the res gestae, including their testimony t h a t  they had been 
assaulted by the defendant. S. v. Burleson, 112; S. v. Griff in,  142. 

Trial court in rape prosecution did not e r r  i n  admission of evidence 
of blood and hair  samples obtained from defendant with his consent. 
S. v. Johnson, 281. 

Trial  court properly admitted bloodstained clothing worn by  six- 
year-old rape victim when she was taken to a hospital. S. v. Cox, 689. 

9 5.  Sufficiency of Evidence and Nonsuit 
State's evidence was sufficient fo r  jury in  rape prosecution. S. v. 

Johnson, 281; S. v. Johnson, 295; S. v. Bryant, 551; S. v. Brown, 689. 

5 6. Submission of Lesser Degrees of the Crime 
Where all the  evidence tends t o  show a n  accomplished rape and 

neither the S ta te  nor defendant offered any  evidence in  support of a 
guilty verdict of assault with intent to  commit rape, the t r ia l  judge 
is  not required to  charge on the lesser offense. S. v. Burleson, 112; 
S. v. Griff in,  142. 

Trial  court did not  e r r  i n  failing t o  submit t o  the  jury the  lesser 
included offense of assault with intent to commit rape. S. v. Bryant, 551; 
S. V. Flippin, 682. 

§ 7. Verdict and Judgment 
Jury's verdict was sufficient where the foreman stated "we make a 

recommendation t h a t  the defendant be found guilty a s  charged and recom- 
mend a life imprisonment," and all jurors responded positively when asked 
by the  clerk if their verdict was guilty of rape with recommendation t h a t  
punishment be life imprisonment. S. v. Best, 413. 
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RAPE - Continued 

Superior court properly sentenced defendant to  life imprisonment 
f o r  rape pursuant  to  a mandate of the U. S. Supreme Court setting 
aside death sentence. S. v. Childs, 576. 

§ 10. Competency and Relevancy of Evidence 
Trial court properly allowed a rape victim to testify t h a t  a green 

jacket admitted in  evidence was "sinlilar" to  the  coat worn by her  assail- 
ant.  S. v. Bass, 435. 

A sweat shir t  and T-shirt worn by defendant when he was arrested 
were properly admitted in  a rape case. Ibid. 

Admission of testinioiiy tha t  defendant was married a t  the time of 
the alleged rape was  not prejudicial error. S. v. Self, 665. 

Evidence t h a t  six-year-old victim's fa ther  discussed sexual matters in  
her  presence was not competent a s  bearing upon consent, to  impugn 
the credibility of the victim's testimony, o r  for  any other purpose. S. v. 
Cox, 689. 

8 .  Prosecutions fo r  Assault with Intent to  Commit Rape 
Evidence t h a t  defendant continually and brutally assaulted prose- 

cutrix was sufficient to show t h a t  defendant intended a t  some time to 
commit rape even though prosecutrix did not testify t h a t  defendant 
ever attempted coition. S. v. Hudson, 74. 

I n  prosecution for  assault with intent to commit rape, there was no 
evidence which would support instructions on a lesser included offense. 
S. v. Payne, 150. 

RECEIVING STOLEN GOODS 

3. Presun~ptions and Burden of Proof 
Where the State  did not rely upon the  presumption arising from the 

possession of recently stolen goods, the trial court was not required to  
charge tha t  the jury must find t h a t  the goods allegedly received by 
defendant were the same goods t h a t  were stolen. S. v. Muse, 31. 

§ 4. Relevancy and Competency of Evidence 
I t  was proper to  allow the owner of the stolen goods to  give his 

opinion a s  to  the value of the goods. S. v. Mxse, 31. 
In  a prosecution for  receiving tools t h a t  were stolen from a n  auto- 

mobile par t s  shop, the following exhibits were admissible in  evidence: 
a n  inventory made by the chief of police of the tools t h a t  were purchased 
from the defendant, and the various tools t h a t  were identified a s  the 
toois purchased from the defendant. Ibid. 

ROBBERY 

§ 2. Indictment 
In a n  indictment fo r  armed robbery the allegation of ownership 

of the property taken i s  sufficient when i t  negatives the idea t h a t  the  
accused was taking his own property. S. v. B a l l a d ,  479. 

An allegation charging robbery "from the person" of a store em- 
ployee includes a taking of the employer's property from the presence 
of the employee. Ibid. 
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ROBBERY - Continued 

§ 3. Competency of Evidence 
The State was not bound by defendant's denial that  he had acquired 

in a grocery store robbery the pistol used in the robbery of a service 
station, and could present rebuttal testimony to show that  defendant 
had taken the pistol in the grocery store robbery, the inquiry not being 
about a collateral matter. S. v. Long, 633. 

4. Sufficiency of Evidence and Nonsuit 
There was sufficient evidence to show that  the offense of attempted 

armed robbery had been committed. S. v. Price, 154. 
Evidence was sufficient to support a jury finding that  defendant, 

who remained in the car during an armed robbery attempt a t  a store, 
was guilty of attempted armed robbery as a principal in the second degree. 
Ibid. 

There was no fatal variance between indictment charging robbery 
in which money was taken from "Ice Service Store, a corporation," and 
evidence that  the name of the company was '$Ice Service, Incorporated." 
S. v. Spillars, 341. 

The fact that  one employee of a store happens to be farther from 
the store's money than two other enlployees when it was taken into 
possession by robbers does not negate the fact that  i t  was taken from 
the presence of the first employee. S. v. Rallard, 479. 

In an armed robbery prosecution, variance between the allegations 
of the indictment and the proof in respect of the property taken is not 
material. Ibid. 

3 5. Submission of Lesser Degrees of the Crime 

Where all of the State's evidence tends to show a completed armed 
robbery and defendant's evidence shows that  he committed no crime, the 
trial court was not required to charge on the lesser offense of assault 
with a deadly weapon. S. v. Allison, 175. 

Evidence in armed robbery prosecution did not require submission 
of common law robbery. S. v. Frazier, 181. 

Instruction in armed robbery prosecution on endangering the life 
of the victim was proper. S. v. Bailey, 264. 

Instruction in armed robbery prosecution that  "a .22 caliber pistol 
is a firearm" was not prejudicial. Ibid. 

3 6. Verdict and Sentence 

Trial court could properly pronounce separate judgments for armed 
robbery and for felonious assault committed during the robbery. S. v.  
Stepney, 306. 

RULES OF CIVIL PROCEDURE 

12. Defenses and Objections; by Pleading or Motion 

Defense of failure to state a claim for relief may be asserted either 
in a responsive pleading or by motion to dismiss. Forrester v. Garrett, 117. 

3 50. Motion for Directed Verdict 

Consideration and sufficiency of evidence on motion for directed 
verdict. Adler v. Insurance Co., 146. 
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RULES OF CIVIL PROCEDURE - Continued 

§ 56. Summary Judgment 

Summary judgment may be granted where the pleadings or proof 
disclose that  no cause of action or defense exists. Harrison Associates 
v. State Ports Authority, 251. 

Motion for summary judgment may be made either before or after 
responsive pleadings are filed. Singleton v. Stewart, 460. 

In ruling of a motion for summary judgment, the trial court could 
not consider portions of plaintiff's affidavit not based on the affiant's 
personal knowledge. Ibid. 

Although the trial judge was not required to make and enter into 
the record detailed findings of fact in ruling on a motion for summary 
judgment, i t  was not error for the court to do so. Ibid. 

When motion for summary judgment should be allowed. Koontx V. 
Winston-Salem, 513; Blades v. Raleigh, 531. 

9 60. Relief from Judgment or Order 

When an appeal was taken, the trial court was divested of jurisdic- 
tion and was without authority to consider plaintiff's motion under Rule 
60 for a new trial on the ground of newly discovered evidence. Wiggins V. 
Bunch, 106. 

SAFECRACKING 

Trial court's instruction which used the expressions "safecrack- 
ing" and "attempted safecracking" as synonymous with the statutory 
language "force open" and "attempt to force open" a safe or vault was 
not erroneous. S. v. Sanders, 81. 

Removing the dial of a safe, sawing off its hinges, chiseling out a 
part  of the concrete bottom of another safe and "smudging" i t  with a 
blowtorch constituted in law an "attempted safecracking." Ibid. 

Evidence of defendant's guilt of safecracking was properly sub- 
mitted to the jury. S. v.  McNeil, 159. 

SALES 

8 5. Express Warranties 

Seller's statement that  a mobile home was "supposed to last a life- 
time and be in perfect condition" does not create an express warranty. 
Motors, Inc. v. Allen, 385. 

Buyer's inspection of a mobile home a t  the seller's place of busi- 
ness did not destroy the implied warranty of fitness where the contract 
of sale imposed on the seller the obligation to deliver the mobile home 
and install i t  on the owner's lot. Ibid. 

3 6. Implied Warranties 

Sale of a mobile home carried with i t  an implied warranty that  
the mobile home was f i t  for residential purposes. Motors, Inc. v. Allen, 
386. 
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SEARCHES AND SEIZURES 

§ 1. Search Without Warrant  

Police officers had probable cause to  a r res t  defendant without a 
war ran t  upon a charge of possession of heroin fo r  purpose of sale, and  
neither removal of defendant to jail from a grill where she was arrested 
nor a delay of 30 to 45 minutes waiting for  a police matron to search 
her made the search too remote i n  time to be considered a s  a search 
incident to the lawful arrest.  S. v. Jacksox, 122. 

§ 3. Requisites and Validity of Search Warrant  

I t  is not necessary tha t  a n  affidavit for  a search war ran t  contain 
all the evidence properly presented to a magistrate. S. v. Spillars, 341. 

Statutory requirement t h a t  a n  affidavit fo r  a search war ran t  indicate 
the  basis fo r  the finding of probable cause does not impose the duty upon 
the magistrate to transcribe all  evidence before him supporting probable 
cause. Ibid.  

An affidavit fo r  a search war ran t  may be based on hearsay informa- 
tion. Ibid.  

There was sufficient evidence before the magistrate to  establish 
probable cause for  issuance of a war ran t  to  search for  money taken i n  
a n  armed robbery and articles used in connection with tha t  crime. Ibid. 

Defendant failed to support his contention t h a t  the war ran t  was 
irregular because the  affidavit was  not: attached to the warrant .  Ibid. 

Trial  court committed prejudicial. error  in  admission of a search 
war ran t  and the accompanying affidavit where the affidavit contained 
hearsay statements indicating defendant's complicity in  another crime 
without showing t h a t  he  had been convicted of t h a t  crime. Ibid.  

SOLICITORS 

G.S. Ch. 7A does not prohibit the practice of en~ploying private 
counsel to assist the solicitor. S. v. Best, 413. 

STATE 

8 4. Actions Against the State  
Plaintiff cannot recover in action against the State  Ports  Authority 

f o r  loss of profits due to  alleged delay by defendant and for  losses due 
t o  devaluation of the German mark. Harrison Assoc. v. Sta te  Ports  Au- 
thority, 251. 

Plaintiff's contract action against the State  Ports  Authority should 
have been dismissed where plaintiff failed to  conlplete its contract by fur -  
nishing to defendant (1) "as-built" drawings and (2)  a n  affidavit t h a t  
all payments fo r  materials, services and any other reason in connection 
with the contract have been satisfied. Ibid. 

STATUTES 

1 2. Constitutional Prohibition Against Enactment of Local or Special 
Acts 
Act purporting to  reinstate the  Municipal Board of Control fo r  the 

sole purpose of allowing i t  to  complete i ts  unfinished business was un- 
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STATUTES - Continued 

constitutional where the only unfinished business before the  Board when 
i t  was abolished was a n  application for  the incorporation of "Indian 
Hills." I n  re Incorporatio?z o f  Indian Hills, 659. 

Statute authorizing a n  election in Mecklenburg County to  deter- 
mine whether mixed beverages may be sold by the drink in t h a t  county 
is  a local act  regulating t rade and is  unconstitutional. S m i t h  v. County 
o f  Mecklenburg, 497. 

8 5. General Rules of Construction 
A statute  is  not deemed to be repealed merely by the enactment 

of another statute on the same subject. Person v. Garrett ,  163. 

5 8. Prospective and Retroactive Effect 
The repeal of a state-wide s tatute  which prohibited the  enactment 

of a county ordinance does not validate a n  ordinance passed while the  
statute was in effect. S. v. Tenors, 238. 

§ 11. Repeal and Revival 
When a s tatute  creating a criminal offense is repealed by a l aw sub- 

sequently enacted, the former will be held inoperative even a s  to  offenses 
conlnlitted before the passage of the latter act, unless a contrary intent 
on the p a r t  of the  legislature appears from the language in the repealing 
statute. S. v. McCluney, 404. 

TRIAL 

5 13. Allow-ing J u r y  to  Visit Exhibits o r  Scene 
Trial court did not abuse i ts  discretion in  denial of defendant's 

motion tha t  the jury be directed to view the trailer where the assault 
allegedly occurred. S. v. Payne, 150. 

TRUSTS 

5 1. Creation of Written Trusts 

Provision of a will directing trustees to t ransfer  a portion of the  
t rus t  properties to  a city "to be used by it in  furnishing facilities for  and 
i n  furtherance of aviation" did not impress a fur ther  t rus t  upon the 
properties so a s  to require the city to account to the trustees fo r  i t s  
use of the properties. Eank v. Home For Children, 354. 

8 10. Duration and Termination of Trust  and Distribution of Corpus 

Trial  court erred in  directing t h a t  costs of a n  action to construe 
a t rus t  to  be paid out of the t rus t  corpus where the will authorized the 
trustees to determine how receipts and disbursements shall be appor- 
tioned between income and principal. Bank v. Home For Children, 354. 

UNIFORM COMMERCIAL CODE 

8 13. Form and Formation of Contract 

Security agreement in  which the buyer of a mobile home acknowledged 
delivery "in good condition and repair" was not intended a s  a "complete 
and exclusive statement of the terms of the agreement," and the  buyer's 
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UNIFORM COMMERCIAL CODE - Continued 

testimony with respect to the defective condition of the mobile home after 
installation was competent as  evidence of additional consistent terms of 
the sale. Motors, Znc. v. Allen, 385. 

?j 15. Warranties 
Seller's statement that  a mobile home "was supposed to last a life- 

time and be in perfect condition" did not create an express warranty. 
Motors, Znc. v. Allen, 385. 

Sale of a mobile home carried with i t  an implied warranty that  the 
mobile home was fit for residential purposes. Ibid. 

Buyer's inspection of a mobile home a t  the seller's place of business 
did not destroy the implied warranty of fitness where the contract of 
sale imposed on the seller the obligation to deliver the mobile home and 
install i t  on the owner's lot. Ibid. 

3 19. Inspection of Goods 

The buyer's down payment on a mobile home would not impair his 
right to inspect following delivery. Motors, Znc. v. Allen, 385. 

Unless otherwise agreed, when the seller is required to send the 
goods to the buyer, the inspection may be after their arrival, and the 
buyer is entitled to a reasonable time after the goods arrive a t  their 
final destination to inspect and reject them if they do not comply with 
the contract. Ibid. 

?j 20. Breach, Repudiation and Excuse 

Rules relating to the acceptance or rejection of goods. Motors, Inc. V .  
Allen, 385. 

Defendant's evidence was insufficient to support a finding tha t  she 
rejected a mobile home where i t  showed she moved into the home and 
made three monthly payments, but was sufficient to show that  defendant 
revoked her acceptance by continually complaining to plaintiff of defects 
and thereafter ceasing to make payments under her contract. Ibid. 

?j 21. Buyer's Remedies 

Measure of damages when buyer of defective mobile home rejected 
the home or justifiably revoked her acceptance. Motors, Inc. v. Allen, 
385. 

Measure of damages for breach of implied warranty of fitness. Zbid. 
A buyer who properly revokes his acceptance is not required to 

elect between revocation of acceptance and recovery of damages for 
breach of implied warranty of fitness, both remedies being available to  
him. Ibid. 

WILLS 

?j 58. General and Specific Legacies 
Legatee of a bequest of a specific number of shares of stock is  not 

entitled to accretions from stock split and stock dividends occurring be- 
tween date of will and date of death of testator. Bank v. Carpenter, 706. 
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WITNESSES 

3 1. Competency of Witness 
Trial  court did not abuse i ts  discretion in  ruling t h a t  six-year-old 

and eight-year-old rape victims were competent to  testify i n  the  t r ia l  
of their alleged assailants. S. v. Cook, 642;  S. v. Cox ,  689. 

8 5. Evidence Competent for Purpase of Corroboration 
A witness may not testify a s  to his personal opinion concerning the 

character of another person and may not be questioned with reference 
to  specific acts of such person a s  indicative of his character. Johnson V .  
Massengill, 376. 

Evidence a s  to  the good or  bad character of a par ty  to  a civil action 
who has not become a witness is not ordinarily admissible. Ibid. 

8 6. Evidence Competent to Impeach or Discredit Witness 
Admission of testimony by plaintiff's witness t h a t  "With us  it [the 

defendant's character] is  bad" was harmless error. Johnson v. Massengill, 
376. 

In action for  breach of contract, defendant's cross-examination of 
plaintiff's witness opened the door for  testimony by the witness tha t  
defendant had previously broken a contract with the witness. Ibid.  

I t  was not reversible error to  admit evidence offered by plaintiff t o  
show defendant's general character and reputation where defendant's 
counsel had announced that  defendant would be a witness. Ibid.  

8 7. Direct Examination 
Trial court did not abuse its discretion in  allowing a police officer, 

over defendant's objection, to  give testimony concerning his investigation 
of a n  alleged rape which was not responsive to the question asked by the  
solicitor. S. v. Cook, 642. 

8 8. Cross-Examination 
Answers made by a witness to  a collateral question on cross-examina- 

tion a re  conclusive, with two exceptions. S. v. Long,  633. 
The State  was not bound by defendant's denial tha t  he had acquired 

i n  a grocery store robbery the pistol used in the robbery of a service 
station, and could present rebuttal testimony to show t h a t  defendant 
had taken the pistol in the grocery store robbery, the inquiry not being 
about a collateral matter. Ibid.  
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ACCIDENTAL 

Meaning of i n  automobile f i re  pol- 
icy, Pleasant v. Insurance Co., 100. 

ACCRETIONS 

Bequest of stock, accretions occur- 
r ing prior to  death, Bank v. Car- 
penter, 705. 

AFFIDAVIT FOR SEARCH 
WARRANT 

Admission into evidence, S. v. Spil- 
lars, 341. 

Sufficiency of, S. v. Spillars, 341. 

ALCOHOLIC BEVERAGES 

Defense of intoxication in homicide 
case, S. v. McClure, 288; S. v. Wil- 
son, 674. 

Unconstitutionality of liquor-by-the- 
drink statute, Smith v. County of 
Mecklenburg, 497. 

ALIBI 

Instructions on, S. v. Cook, 642. 

AMNESTY 

Plea based on testimony in accom- 
plice's trial, S. v. Fraxier,  181. 

A & P STORE 
Armed robbery, double jeopardy, 

S. v. Ballard, 479. 

ARMORY 
Explosion of accumulated gas  in, 

Koontz v. Winston-Salem, 513. 

ARREST AND BAIL 
Arrest  without war ran t  fo r  posses- 

sion of heroin, S. v. Jackson, 122. 

ARREST AND BAIL - Continued 

W a r r a n t  fo r  rape, validity of, S. v. 
Johnson, 281. 

ARSON 

Malicious burning of dwelling, in- 
sufficiency of evidence, S. v. Blix- 
xard, 11. 

"AS-BUILT" DRAWINGS 

Failure of contractor to  furnish, ac- 
tion against Ports  Authority, Har -  
rison Associates v. S ta te  Por t s  
A,uthority, 251. 

ASSAULT AND BATTERY 

Felonious assault during robbery, 
conviction of both crimes, S. v. 
Stepney, 306. 

Shooting into occupied house, S. v. 
Blizzard, 11. 

ASSIGNED RISK INSURANCE 

Termination by insured, Insurance 
Co. v. Cotten, 20. 

AUTOMOBILE LIABILITY 
INSURANCE 

Termination by insured, Insurance 
Co. v. Cotten, 20. 

Uninsured vehicle in  collision, peti- 
tion to postpone posting of secur- 
ity, Forrester  v. Garrett ,  117. 

AUTOMOBILES 
Driver's license- 

revocation of, Person v. Gar- 
rett ,  163. 

two convictions of reckless driv- 
ing within a year, Person v. 
Garrett ,  163. 

Uninsured automobile, suspension of 
driver's license until security post- 
ed, petition to postpone posting, 
E'owester v. Garrett ,  117. 
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AVIATION 

Devise to municipality to be used 
for, Bank v. Home F o r  Children, 
354. 

BILLIARD HALL 

Ordinance prohibiting operation of 
on Sunday, S. v. Greenwood, 651. 

"BLACK" 

Use of word in instructions on mal- 
ice, S. v. Hairston, 220. 

CAPITAL PUNISHMENT 

Constitutionality of, f i rs t  degree 
murder, S. v. Frazier,  181. 

Exclusion of jurors who would never 
r e  t u r n death penalty, S. v. 
Frazier,  181; S. v. Cook, 642. 

Single verdict procedure, S. v. Fraz-  
i e ~ ,  181. 

CHARACTER EVIDENCE 

Breach of contract f o r  sale of pota- 
toes, Johnson v. Illassengill, 367. 

COLLEGE STUDENTS 

Voting residence of, Ha l l  v. Board 
of Elections, 600. 

COMMISSION O F  ANOTHER 
CRIME 

Competency of evidence to show in- 
tent, S. v. Long, 633. 

CONDITION SUBSEQUENT 

Conveyance for  Highway Patrol 
radio station and headquarters, 
Mattox v. State ,  471. 

CONFESSIONS 

Absence of counsel i n  capita1 case, 
harmless error, S. v. Fq-azier, 181. 

CONFESSIONS - Continued 

Absence of waiver of counsel- 
in-custody statements admitted 

for  impeachment purposes, S. 
v. Bryant,  551. 

necessity fo r  positive waiver, S. 
v. Blackmon, 42. 

statements volunteered by de- 
fendant a t  his apartment, S. v. 
Jackson, 563; in  automobile 
on way to prison, S. v. Step- 
ney, 306. 

Influence of drugs upon, S. v. Jack- 
son, 563. 

Intoxication a t  time of, S. v. Mc- 
Clure, 288. 

S.B.I. agent's promise to  "let i t  be 
known," S. v. Muse, 31. 

Spontaneous statements by defend- 
a n t  to  officers, S. v. Stepney, 306; 
S. v. Jackson, 563. 

Testifying codefendant's confession 
implicating defendant, S. v. Jones, 
322. 

CONFRONTATION, RIGHT O F  

Testifying codefendant's confession 
implicating defendant, S. v. Jones, 
322. 

CONSPIRACY 

Instructions on abandonment of, S. 
v. Hairston, 220. 

Statement by conspirator, admis- 
sion against coconspirators, S. v. 
Hairston, 220. 

Statements in  furtherance of com- 
mon design to kidnap, S. V. Crurnp, 
491. 

CONSTITUTIONAL LAW 

J u r y  trial, guilty verdict by 11 
jurors, nullity, S. v. Hudson, 74. 

Unconstitutionality of liquor-by-the- 
drink statute, Smith v. County of 
Mecklenburg, 497; discharge from 
mental hospital statute, fin r e  Tew, 
612. 
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CONTINUANCE 

Absence of defense witness, S. v. 
Stepney, 306. 

Motion for, necessity fo r  affidavit, 
S. v. Stepney, 306. 

CONTRACTS 
Breach of contract fo r  sale of pota- 

toes, Johnson v. Massengill, 376. 

COSTS 

Action to construe t rust ,  payable 
out of principal, Bank v. Home 
F o r  Children, 354. 

COUNSEL, RIGHT TO 

Absence of waiver of counsel- 
in-custody statements admitted 

for  impeachment purposes, S. 
v. Bryant,  551. 

statement volunteered by de- 
fendant a t  his apartment, 
S. v. Jackson, 563; in  automo- 
bile on way to prison, S. V. 
Stepney, 306. 

Consolidated t r ia l  of petty misde- 
meanors, S. v. Speights, 137. 

Dissatisfaction with counsel, refusal 
to  appoint another, S. v. Frazier,  
181. 

Photographic identification, S. V .  
Stepney, 306. 

Preliminary hearing, failure to ap- 
point counsel upon finding defend- 
a n t  was not indigent, S. v. Hairs- 
ton, 220. 

Spontaneous statements by defend- 
a n t  t o  officers, s. v. Stepney, 306; 
S. v. Jackson, 563. 

Waiver of- 
in-custody interrogation, S. v.  

Blackmon, 42. 
indigent defendant in  capital 

case, S. v. Bass, 435. 
preliminary hearing, t r ia l  on 

more serious charges, S. v. 
Gainey, 366. 

COUNTIES 
Topless dancing ordinance, invalid- 

i ty  of, S. v. Tenore, 238. 

COURT REPORTER 

Reading testimony to jury, objec- 
tion a f te r  previous consent, S. V. 
Payne, 170. 

CRIMINAL LAW 

Acquittal by reason of insanity, un- 
constitutionality of discharge stat- 
ute, 178 r e  Tew, 612. 

Affirmative defense, burden of 
proof, S. v. Burleson, 112. 

Competency to stand trial,  refusal 
of demand f o r  psychiatric exami- 
nation a f te r  jury empaneled, S. 
v. Frazier,  181. 

Consolidation of charges against six 
defendants, S. v. Jones, 322; of 
crimes occurring on different 
dates, S. v. Blizzard, 11; robbery 
charges against one delendant, S. 
v. Johnson, 700. 

Cross-examination- 
evidence to  rebut codefendant's 

alibi, S. v. Bass, 435. 
material matter,  acquisition of 

pistol used in robbery, S. V. 
Long, 633. 

other sex offenses, conviction 
of, S. v. Cook, 642. 

Felony-murder prosecution, S. v. 
Thompson, 202. 

Opinion testimony, value of stolen 
goods, S. v. Muse, 31. 

Pretr ia l  publicity, S. v. Blackmon, 
42. 

Principal in  the  second degree in  
attempted armed robbery, S. v. 
Price, 154. 

Record, conclusiveness of, S. v. Wil- 
liams, 132. 

Venue, change of fo r  pretrial pub- 
licity, S. v. Blackmon, 42. 

Verdict- 
guilty verdict by  11 jurors, S. V. 

Hudson, 74. 
unanimity of verdict, S. v. Sand- 

ers, 81. 
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DEATH 

Fact  and cause of, nonexpert testi- 
mony, S. v. Wilson, 674. 

DEATH PENALTY 

Constitutionality of, f i rs t  degree 
murder, S. v. Frazier,  181. 

Exclusion of jurors who would never 
return death penalty, S. v. Fraz-  
ier, 181; S. v. Cook, 642. 

Single verdict procedure, S. v. Fraz-  
ier, 181. 

DECLARATORY JUDGMENT 

Validity of zoning ordinance, Blades 
v. Raleigh, 531. 

DEDICATION 

Withdrawal of street f rom dedica- 
tion, failure of municipality to  
open street, Osborne v. North 
Wilkesboro, 696. 

DEVIL 

Rape indictment alleging "instiga- 
tion of the  devil," S. v. Taylor, 
273. 

DIAMOND RINGS 

Mysterious disappearance, recovery 
under homeowner's policy, Adler 
v. Insurance Co., 146. 

DISSEMINATING OBSCENITY 

Arrest  of judgment upon repeal of 
statute, S. v. McCluney, 404; S. v. 
Bryant,  407. 

DOMICILE 

College student, right to  vote, Hal l  
v. Board of Elections, 600. 

DOUBLE JEOPARDY 

Armed robbery of A & P Store, dif- 
ferent employees named in second 
indictment, S. v. Eallard, 479. 

Felonious assault during armed rob- 
bery, conviction of both crimes, 
S. v. Stepney, 306. 

DRIVER'S LICENSE 

Revocation upon two convictions of 
reckless driving within a year, 
validity of statute, Person v. Gar- 
rett ,  163. 

Suspension until security posted, 
petition t o  postpone posting of se- 
curity, Forrester  w. Garrett ,  117. 

DYING DECLARATIONS 

Instructions on consideration by 
jury, S. v. Winecoff, 420. 

EIGHTEEN YEAR OLD 
Voting residence of college student, 

Hal l  v. Board of Elections, 600. 

ELECTIONS 
Right of 18-year-old college student 

to  vote, Hal l  v. Board of Elections, 
600. 

ENDORSEMENT 
Intent  of "X" inserted i n  endorse- 

ment on indictment by grand jury, 
S. v. Cox, 689. 

EQUAL PROTECTION 
Ordinance prohibiting operation of 

billiard hall on Sunday, S. V. 
Greenwood, 651. 

EXECUTORS AND 
ADMINISTRATORS 

Administrator's recovery for  inten- 
tional setting of automobile on 
fire, Pleasant v. Insurance CO., 
100. 
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EXPERIMENTAL EVIDENCE 
Visibility a t  crime scene, S. v. 

Brown, 588. 

EXPERT TESTIMONY 
Failure to find witness was a n  ex- 

pert,  S. v. Hairston, 220. 
Ruling in presence of jury t h a t  wit- 

ness is a n  expert, S. v. Frazier,  
181. 

EXPLOSION 

Gas accumulated in  National Guard 
Armory from city landfill opera- 
tion, Koontx v. Winston-Salem, 
513. 

EXPRESSION OF OPINION 
BY COURT 

Instructions on burden of defendant 
to  reduce offense to manslaughter, 
S. v. Winecoff, 420. 

Instructions urging jury to reach 
verdict, S. v. Brown, 588. 

Remark of t r ia l  court t o  counsel, 
harmless error, S. v. Holden, 426; 
S. v. Bass, 435. 

Ruling i n  presence of jury t h a t  wit- 
ness is  a n  expert, S. v. Frazier,  
181. 

Trial  court's questions t o  defendant 
and witnesses, S. v. Freeman, 622. 

FEE ON CONDITION 
SUBSEQUENT 

Conveyance for  Highway Patrol  ra- 
dio station and headquarters, Mat- 
tox v. State, 471. 

FELONY-MURDER 
PROSECUTION 

Felonious breaking and larceny a s  
unspecified felonies, S. v. Thomp- 
son, 202. 

FINGERPRINTS 

Accomplice of defendant, S. v. Fraz-  
ier,  181. 

FIRST DEGREE MURDER 

Trial  fo r  a f te r  defendant's repudia- 
tion of guilty plea to  second de- 
gree murder, S. w. Fraxier, 181. 

FLIGHT 
Competency of evidence of, S. v. 

SeV, 665. 

FORMER JEOPARDY 

Armed robbery of A & P store, dif- 
ferent employees named in second 
indictment, S. v. Ballard, 479. 

Felonious assault during armed rob- 
bery, conviction of both crimes, S. 
c. Stepney, 306. 

GAS 

Explosion generated by landfill 
operation, Koontz v. Winston-Sal- 
em, 513. 

GROCERY STORE 

Homicide committed in, S. v. Cole, 
398. 

GUILTY PLEA 

Acceptance by one judge af ter  re- 
fusal of another judge to accept, 
S. 2). McClure, 288. 

Failure of defendant to admit guilt, 
S. 27. McClure, 288. 

Repudiation by defendant, t r ia l  for  
f i rs t  degree murder, S. v. Fraxier,  
181. 

Voluntariness of, sufficiency of 
court's findings, S. v. Shelly, 300. 



N.C.] WORD AND PHRASE INDEX 

HAIR AND BLOOD SAMPLES 

Taken from rape suspect, S. v. 
Johnson, 281. 

HARMLESS ERROR RULE 

Absence of counsel a t  interrogation 
in capital case, S. v. Fraxier, 181. 

Cross-examination a s  to arrest  for  
another crime, S. v. Gainey, 366. 

Evidence of illegal lineup identifica- 
tion, S. v. Bass, 435. 

Exclusion of defendant's testimony 
tha t  he did not intend to kill de- 
ceased, S. w. Freeman, 622. 

Remark of t r ia l  court to  defense 
counsel, S. v. Holden, 426; S. v. 
Bass. 435. 

HEARSAY EVIDENCE 

Affidavit fo r  search war ran t  based 
on, S. v. Spillars, 341. 

HIGHWAY PATROL 

Conveyance for  radio station and 
headquarters, fee on condition sub- 
sequent, illattox v. State, 471. 

HOMEOWNER'S POLICY 

Mysterious disappearance of dia- 
mond rings, Adler v. Insurance 
Co., 146. 

HOMICIDE 

Cause of death, nonexpert testi- 
mony, S. v. Wilson, 674. 

Dying declarations, instructions on 
consideration of by jury, S. v. 
Winecoff, 420. 

Firs t  degree murder- 
com~nitted in grocery store, S. 

v. Cole, 398. 
committed in  perpetration of 

armed robbery, S. v. Hairston, 
220. 

HOMICIDE - Continued 

committed in  perpetration of 
breaking and entering and 
larceny, S. v. Thompson, 202. 

Indictment, homicide in perpetration 
of felony, S. v. Fraxier, 181. 

Instructions on burden of defendant 
to reduce offense to  manslaughter, 
S ta te  v. Wiizecoff, 420. 

Intent, defendant's sharpening of 
knife a s  evidence of, S. v. Fergu- 
son, 95. 

Intent to kill, exclusion of defend- 
ant's testimony, S. v. fineeman, 
622. 

Involuntary manslaughter, failure to  
submit, harmless error, S. v. Free- 
man, 622. 

Manslaughter, instructions on inten- 
tional killing, S. v. Rummage, 51. 

Presumptions, instructions on, S. V.  
Williams, 132. 

Scars, requiring defendant to show 
to jury, S. v. Sanders, 67. 

Second degree murder, sufficiency 
of evidence, S. v. Jones, 60. 

Self-defense, instructions on exces- 
sive force, S. v. Rzcnzmage, 51. 

Unconsciousness, failure t o  instruct 
on, S. v. Wilson, 674. 

HOUSING AUTHORITY 

Selection of site fo r  low rent  housing 
project by, Singleton v. Stewart,  
460. 

IDENTIFICATION O F  
DEFENDANT 

Failure to  object to  identification 
by 8-year-old rape victim, S. v. 
Cook, 642. 

Identification by 10-year-old rape 
victim and 8-year-old brother, S. 
v. Taylor, 273; by 8-year-old rape 
victim, S. v. Cook, 642; by 6-year- 
old rape victim, S. v. Cox, 689. 
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IDENTIFICATION OF 
DEFENDANT - Continued 

Independent origin of lineup identifi- 
cation, S. v. Taylor, 273; S. v. 
Brown, 588; of pretrial view of 
defendant a t  victim's home, S. v. 
Johnson, 295 ; of illegal pretrial 
lineup, S. v. Bass, 435. 

Lineup- 
absence of counsel in capital 

case, S. v. Bass, 435. 
darker shirt worn by defendant, 

S. v. Taylor, 273. 
Placing hand on defendant's shoul- 

der, S. v. Cook, 642. 
Pretrial photographic identification, 

failure to hold voir dire, S. V. 
Stepney, 306. 

Pretrial view of defendant a t  vic- 
tim's home, S. v. Johnson, 295. 

Testimony that  defendant resembled 
assailant, S. v. Brown, 588. 

Written findings filed after evidence 
of identification testimony admit- 
ted, S. v. Bass, 435. 

IMPEACHMENT 

In-custody statement made without 
waiver of counsel, S. v. Bryant, 
551. 

IMPLIED WARRANTY OF 
FITNESS 

Sale of mobile home, Motors, Inc. V. 
Allen, 385. 

INCORPORATION 

Town of Indian Hills, I n  re Incor- 
poration of Indian Hills, 659. 

IN-CUSTODY STATEMENTS 

Absence of counsel in capital case, 
harmless error, S. v. Fraxier, 181. 

Admission of nontestifying codefend- 
ant's extrajudicial statements, S. 
v. Jones, 322. 

IN-CUSTODY STATEMENTS - 
Continued 

Absence of waiver of counsel - 
in-custody statements admitted 

for impeachment purposes, S. 
v. Bryant, 551. 

statement volunteered by de- 
fendant a t  his apartment, S. 
v. Jackson, 563. 

Influence of drugs upon, S. v. Jack- 
son, 563. 

Intoxication of defendant, S. v. Mc- 
Clure, 288. 

Spontaneous statements by defend- 
ant to officers, S. v. Stepney, 306; 
S. v. Jackson, 563. 

Statements admitted for impeach- 
ment purposes, S. v. Bryant, 551. 

Testifying codefendant's confession 
implicating defendant, S. v. Jones, 
322. 

INDIAN HILLS, INCORPORA- 
TION OF 

Special legislation, I n  re  Incorpora- 
tion of Indian Hills, 659. 

INDICTMENT AND WARRANT 

Admission of warrant and affidavit 
in evidence, S. v. Spillars, 341. 

Endorsement, absence on indictment 
in capital case, S. v. Cox 689. 

Intent of "X" inserted in endorse- 
ment on indictment by grand jury, 
S. v. Cox, 689. 

Magistrate's refusal to examine 
plaintiff for issuance of warrant, 
Sutton v. Figgatt, 89. 

Motion to quash indictment, alleged 
arrest without probable cause, S. 
v. Bass, 435. 

INSANE PERSONS 

Acquittal by reason of insanity, un- 
constitutionality of discharge stat- 
ute, In  re Tew, 612. 
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"INSTIGATION OF THE DEVIL" 

Rape indictment alleging, S .  v. Tag-  
lor, 273. 

INSURANCE 

"Accidental," meaning of i n  auto- 
mobile f i re  policy, Pleasant V. 
Insurance Co., 100. 

Automobile insurance, intentional 
setting on f i re  of automobile, 
Pleasa?tt v. Insurance Co., 100. 

Automobile liability insurance - 
termination by insured, Insur-  

ance Co. v. Cotten ,  20. 
uninsured vehicle in collision, 

petition to postpone posting 
of security, Forrester v. Gar- 
r e t t ,  117. 

Homeowner's p o 1 i c y, mysterious 
disappearance 01 diamond rings, 
Adler  v. Insurance Co., 146. 

INTENT 

Defendant's sharpening of knife a s  
evidence of, S. v. Ferguson,  95. 

Evidence showing con~mission of an- 
other crime, competency to show 
intent, S. v. Long,  633. 

INTENT TO KILL 

Exclusion of defendant's testimony, 
harmless error, S. v. Freeman ,  
622. 

INTERESTED WITNESSES 

Instruction designating defendant 
and his mother as, S .  v. G r i f f i n ,  
142. 

INTOXICATING LIQUOR 

Defense of intoxication in homicide 
prosecution, S. v. McClure,  288; 
S .  v. Wil son ,  674. 

INTOXICATING LIQUOR - 
Continued 

Unconstitutionality of liquor-by-the- 
drink statute, S m i t h  v. Coun ty  of 
Meckleizburg, 497. 

INTOXICATION 

Failure to  instruct on in  homicide 
case, S. v. Wilson,  674. 

Waiver of constitutional rights, con- 
fession, S .  v. McClure,  289. 

JURY 

Exclusion of jurors who would never 
return death penalty, S .  v. Fra-  
xier, 181. 

Guilty verdict by 11 jurors, nullity, 
S. v. Hudson,  74. 

Inquiry regarding parole if defend- 
a n t  given life sentence, S .  v. Flip- 
pin, 682. 

Instructions urging jury to reach 
verdict, S .  v. Brown ,  588. 

Unanimity of verdict, S .  v. Sanders ,  
81. 

Verdict, sufficiency in rape prose- 
cution, S .  v. Bes t ,  413. 

JURY VIEW 

Trailer where assault occurred, de- 
nial of motion for, S. w. Pagne, 
150. 

KIDNAPPING 
By fraud, S. v. Murphy ,  I .  
Defendant's past relationships with 

prosecutrix and witness, S. V. 
Robinson, 718. 

Testinlony placing kidnapper and 
victim together, S. v. Cruinp,  491. 

LANDFILL OPERATION 
Explosion of gas generated by land- 

fill operation, Koontx v. Wins ton -  
Salem,  513. 
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LAPSUS LINGUAE 

Court's mistaken instruction in 
criminal case, S. v. Sanders, 81. 

LARCENY 

Variance a s  to owner of property, 
S. v. Thompson, 202. 

LAYOUT OF HOUSE 

Expression of interest by defendant, 
gaining entrance to rape victim's 
home, S. v. Self, 665. 

LEADING QUESTIONS 

Nine-year-old assault victim, S. v. 
Payne, 150. 

Rape victim, S. v. Johnson, 281. 
Reason for  failure to  implicate one 

defendant, S. v. Hairston, 220. 
Voir dire examination regarding in- 

court identification, S. v. Bass, 
435. 

LIE DETECTOR TEST 

Request for, self-serving declara- 
tion, S. v. Cook, 642. 

LIFE IMPRISONMENT 

Imposition of sentence of upon va- 
cating death penalty, S. v. Childs, 
576; S. v. Roseboro, 716. 

LIMITATION OF ACTIONS 

Change in employee's condition, fail- 
ure  to  provide Form 28B, Willis 
v. Davis Industries, 709. 

LINEUP IDENTIFICATION 

Absence of counsel i n  capital case, 
S. v. Bass, 436. 

LINEUP IDENTIFICATION - 
Cont.inued 

Affidavit t h a t  defendant had de- 
manded lineup, motion to quash 
war ran t  o r  indictment, S. v. Bass, 
435. 

Darker shir t  worn by defendant, S .  
v. Taylor, 273. 

Independent origin of in-court iden- 
tification, S. v. Taylor, 273; S. v. 
Johnwon, 295; S. v. Bass, 435; S. v. 
Brown, 588. 

LIP 

Rape prosecution, testimony t h a t  
victim bit defendant on, S. v. 
Johnson, 281. 

LIQUOR BY THE DRINK 
STATUTE 

Unconstitutionality of, Smith v. 
County of Mecklenburg, 497. 

LOW RENT HOUSING PROJECT 

Selection of site by housing authori- 
ty, Singleton v. Stewart ,  460. 

LSD 

Allegation of name of purchaser in  
indictment, S. v. Bennett, 167. 

MAGISTRATE 
Refusal to examine plaintiffs fo r  

warrant ,  Sut ton v. Figgat t ,  89. 

MALICE 
Use of word "black" in instructions, 

S. v. Hairston, 220. 

MALICIOUS BURNING OF 
DWELLING 

Insufficiency of evidence, S. v. Bliz- 
zard, 11. 
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MANDAMUS 

Refusal of magistrate to examine 
plaintiffs fo r  warrant ,  Sut ton V. 
Figgatt,  89. 

MARITAL STATUS 

Defendant in  rape prosecution, S. V .  
Self, 665. 

MATERIAL MATTER 
Cross-examination a s  to, examina- 

tion a s  to  acquisition of pistol 
used in robbery, S. v. Long, 633. 

MATERIALMEN'S LIENS 

Failure to furnish affidavit t h a t  
none exists, Harr ison Associates 
v. S ta te  Ports  Authority, 251. 

MAU MAU 

Evidence t h a t  defendants were mem- 
bers of, S. v. Hairston, 220. 

MECKLENBURG COUNTY 

Liquor-by-the-drink statute, Smith 
v. County of Mecklenburg, 497. 

MENTAL HOSPITAL 
Acquittal by reason of insanity, un- 

constitutionality of discharge stat- 
ute, I n  r e  Tew, 612. 

MOBILE HOME 
Implied warranty of fitness of, 

Motors, Inc. v. Allen, 385. 

MUNICIPAL BOARD O F  
CONTROL 

Statute reinstating, special legisla- 
tion, I n  r e  Incorporation of Indian 
Hills, 659. 

NARCOTICS 

Dispensing of drugs to  minor - 
age of defendant, indictment, 

S. v. Jackson, 563. 
punishment statute, validity of, 

S. v. Jackson, 563. 
Indictment, name of purchaser, S. 

v. Bennett, 167. 
Search of defendant a t  jail a s  inci- 

dent to lawful arrest  fo r  posses- 
sion of, S. v. Jaclcson, 122. 

NATIONAL GUARD 
Explosion of accumulated gas in  

armory, Koontx v. Winston-Salem, 
513. 

NEWLY DISCOVERED 
EVIDENCE 

Motion for  new tr ia l  af ter  appeal 
taken, Wiggins v. Bunch, 106. 

OBSCENITY 
Dissemination of, arrest  of judg- 

ment upon repeal of statute, S. V. 
McCluney, 404; S. v. B ~ y a n t ,  407. 

Topless dancing ordinance, invalidi- 
t y  of, S. v. Tenore, 238. 

PAROLE 
Cross-examination a s  to parole vio- 

lations, S. v. Gainey, 366. 
Cross-examination a s  to whether de- 

fendant was on, S. v. Bass, 435. 
Inquiry by jury regarding, S. V. 

Flippin, 682. 

PETTY MISDEMEANORS 
Appointment of counsel fo r  consoli- 

dated t r ia l  of, S. v. Speights, 137. 

PHOTOGRAPHS 
Homicide victim's body, S. V.  F r a -  

xier, 181; S. v. Wilson, 674 
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PHOTOGRAPHS - Continued 

Pretrial procedure, lawfulness of, 
S. v. Stepne?~, 306 

Rape scene, S. v. Johnson, 281. 

PLEA IN AMNESTY 

Testimony in accomplice's trial, S. 
v. Fraxier, 181. 

POLYGRAPH TEST 

Request for, self-serving declaration, 
S. v. Cook, 642. 

POOL HALL 

Ordinance prohibiting operation on 
Sunday, S. v. Greenwood, 651. 

PORTS AUTHORITY 

Contract action against, Harrison 
Associates v. State Ports Au- 
thority, 251. 

POTATOES 

Action for breach of contract for 
sale of, Johnson v. Massengill, 
376. 

PRELIMINARY HEARING 

Evidence of identification of defend- 
ant  at, S. v. Bass, 435. 

Failure to appoint counsel upon 
finding defendant was not indi- 
gent, S. v. Hairston, 220. 

Failure to reduce testimony to 
writing, S. v. Bass, 436. 

Waiver of, trial on more serious 
charge, S. v. Gainey, 366. 

PRESUMPTION OF INNOCENCE 
Failure to instruct on, S. v. Flippin, 

682. 

PRETRIAL PUBLICITY 

Motion for change of venue, S. v. 
Blackmon, 42. 

PRIVATE PROSECUTOR 

Employment by prosecutrix, S. v. 
Best, 413. 

PSYCHIATRIC EXAMINATION 

Refusal of demand for after jury 
empaneled, S. v. Fraxier, 181. 

PUNISHMENT 

Jury's inquiry regarding parole, S. 
v. Flippin, 862. 

Increase upon appeal to superior 
court, S. v. Speights, 137. 

Life imprisonment, imposition upon 
vacating death penalty, S. v. 
Childs, 576; S. v. Roseboro, 716. 

RAILROAD EASEMENT 

Site for low rent housing project, 
Singleton v. Stewart, 460. 

RAPE 

Arrest warrant for, validity of, S. 
v. Johnson, 281. 

Assault with intent to commit, fail- 
ure to show coition, S. v. Hudson, 
74. 

Bloodstained clothing worn by vic- 
tim, S. v. Coz, 689. 

Carnal knowledge of a female under 
age 12, S. v. Cox, 689. 

Competency of eight-year-old rape 
victim to testify, S. v. Cook, 642; 
competency of six-year-old victim, 
S. v. Cox, 689. 

Cross-examination as  to conviction 
of other sex offenses, S. v. Cook, 
642. 
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RAPE - Continued 

Failure to  submit lesser degrees of 
crime, S. v. Griffin, 142; S. V. 

Bryant, 551; S. v. Flippin, 682. 
Hair  and blood samples taken from 

defendant, S. v. Johnson, 281. 
Improper remarks of solicitor cured 

by court's instructions, S. v. 
Payne, 150. 

Indictment containing allegations of 
"instigation of the devil," S. V .  

Taulor, 273. 
Marital status of defendant i n  prose- 

cution for, S. v. Self, 665. 
Res gestae, assault on victim's rela- 

tives, S. v. Burleson, 112. 
Verdict of jury, sufficiency of, S. v. 

Best, 413. 

REASONABLE DOUBT 

Sufficiency of instructions on, S. 9. 

flip pi?^, 682. 

RECEIVING STOLEN GOODS 

Exhibits, admissibility of, S. v. 
Muse, 31. 

Opinion testimony a s  to  value of, S. 
v. Muse, 31. 

Recent possession doctrine, S. v. 
Muse, 31. 

RECESS O F  TRIAL 

Failure to  instruct jury not to dis- 
cuss case, S. v. Brazier, 181. 

REPUTATION O F  DECEASED 

Instructions on self-defense, S. V. 
Rummage, 51. 

RES GESTAE 

Rape prosecution, attack on victim's 
relatives, S. v. Burleson, 112. 

ROBBERY 
A & P Store, money taken from 

presence of all employees, S. v .  
Ballard, 479. 

ROBBERY - Continued 

Assault with a deadly weapon, in- 
structions on, S. v. Allison, 175. 

Attempted armed robbery, defendant 
a s  principal in  the second degree, 
S. v. Price, i54. 

Endangering the life of the victim, 
instructions on, S. v. Bailey, 264 

Felonious assault during armed rob- 
bery, conviction of both crimes, 
S. v. Stepney, 306. 

Indictment, ownership of property 
taken, S. v. Spillars, 341. 

Rebuttal testiixony to show acqui- 
sition of pistol, S. v. Long, 633. 

RULES O F  CIVIL PROCEDURE 

Jurisdiction of t r ia l  court, motion 
for  new tr ia l  fo r  newly discov- 
ered evidence a f te r  appeal taken, 
Wiggins v. Bunch, 106. 

SAFECRACKING 

Force open a s  synonymous expres- 
sion, S.  v. Sanders, 81. 

Sufficiency of verdict, S. v. Sanders, 
81. 

SCARS 

Requiring defendant to show to jury, 
S. v. Sanders, 67. 

SEARCHES AND SEIZURES 

Failure to  raise question of illegal 
search and seizure in  t r ia l  court, 
S. v. Cumber, 127. 

Search a t  jail a s  incident of lawful 
arrest,  S. v. Jackson, 122. 

Search warrant ,  sufficiency of af- 
fidavit, S. v. Spillars, 341. 

Voir dire hearing, failure t o  hold 
where objection was directed to  
identification of property, S. V .  
Cumber, 127. 
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SELF-DEFENSE 

Instructions - 
excessive force in self-defense, 

S. v. Rummage, 51. 
reputation of deceased a s  a vio- 

lent man, S. v. Rummage, 51. 

SELF-SERVING DECLARATION 

Denial of guilt when arrested for  
rape, S. v. Taylor, 273. 

Request fo r  lie detector test, S. v. 
Cook, 642. 

SENTENCE 

Increase upon appeal to  superior 
court, S. v. Speights, 137. 

Jury's inquiry regarding parole, 9. 
v. Flippin, 682. 

Life imprisonment, imposition of 
upon vacating death penalty, S. 
v. Ckilds, 576; S. v. Roseboro, 716. 

SEQUESTRATION OF 
WITNESSES 

Allowing mother of rape victim to 
remain in  courtroom, S. v. Cook, 
642. 

SINGLE VERDICT PROCEDURE 
Capital cases, S. v. Frazier,  181. 

SOLICITOR 
Agreement t o  accept guilty plea t o  

second degree murder, repudiation 
by defendant, S. v. Frazier,  181. 

Improper remarks to  jury cured by 
court's instructions, S. v. Pagne, 
150. 

Leading questions of State's witness- 
es, S. v. Hairston, 220. 

SOVEREIGN IMMUNITY 
Explosion of gas  generated by city 

landfill operation, Koontz v. Win- 
ston-Salem, 513. 

SPECIAL ACT 

Statute  reinstating Municipal Board 
of Control, I n  r e  Incorporation of 
Indian Hills, 659. 

STATE PORTS AUTHORITY 

Contract action against, Harr ison 
Associaees v. S ta te  Por t s  Authori- 
ty, 251. 

STATUTE OF LIMITATIONS 

Change in employee's condition, fail- 
ure to  provide Form 28B, Willis 
v. Davis Industries, 709. 

STATUTES 

Prospective enactment, effect of, S. 
v. Tenore, 238. 

Repeal by implication, Person V. 
Garrett,  163. 

STOCK 

Bequest, accretions occurring be- 
tween date  of will and death, 
Bank v. Carpenter, 705. 

SUNDAY LOCAL ORDINANCE 

Prohibiting operation of billiard 
hall, S. v. Greenwood, 651. 

SUPERINTENDENT OF STATE 
HOSPITAL 

Unconstitutionality of d i s c h a r g e 
statute  fo r  person acquitted by 
reason of insanity, I n  r e  Tew, 612. 

TASTEE-FREEZ 

Opportunity of rape victim t o  ob- 
serve defendant a t ,  S. v. Taylor, 
273. 
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THEFT INSURANCE 

Mysterious disappearance of dia- 
mond rings, Adler v. Insurame 
Co., 146. 

TOPLESS DANCING 

County ordinance, invalidity of, S.  
v. Tenore, 238. 

TRADE 

Selling of alcoholic beverages, 
Smith v. County of Mecklenburg, 
497. 

TRANSCRIPT OF TESTIMONY 

Reading to jury by court reporter, 
objection a f te r  previous consent, 
S. v. Payne, 170. 

Unavailability of transcript of de- 
fendant's testimony and court's 
charge, S. v. Sandem, 67. 

TRUSTS 

Costs of trustee's action to construe 
trust,  payment out of principal, 
Bank v. Home F o r  Children, 354. 

Devise to  municipality to use fo r  
aviation, Bank v. Home F o r  Chil- 
dren, 354. 

UNIFORM COMMERCIAL CODE 

Implied war ran ty  of fitness of mo- 
bile home, Motors, Inc. v. Allen, 
385. 

UNRESPONSIVE TESTIMONY 

Admission of, S. v. Ferguson, 95. 

VENUE 

Change of fo r  pretrial publicity, S. 
v. Blacknton, 42. 

VENUE - Continued 

Motion for  change, failure of rec- 
ord to show ruling, S. v. Freeman, 
622. 

VERDICT 
Instructions urging jury to  reach, 

S. v. Brown, 588. 
Sufficiency i n  rape case, S. v. Best, 

413. 

VISIBILITY 
Experimental evidence a t  crime 

scene, S. v. Brown, 588. 

VOIR DIRE HEARING 
Comment by court in  excusing jury 

for  voir dire hearing, S. v. Best, 
413. 

Failure to hold on search and seiz- 
ure, objection directed to identifi- 
cation of property, S. v. Cumber, 
127. 

Failure to object to in-court iden- 
tification, S. v. Cook, 642. 

Pretr ia l  photographic identification, 
failure to hold, S. v. Stepney, 306. 

VOTING 
Domicile of 18-year-old college stu- 

dent, Hal l  v. Board of Elections, 
600. 

WARRANT 
See Indictment and Warran t  this 

Index. 

WARRANTY OF FITNESS 

Sale of mobile home, Motors, Znc. V. 
Allen, 385. 

WILLS 
Devise of stock, accretions occurring 

between date  of will and death, 
Bank v. Carpenter, 705. 
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WINSTON-SALEM 

Explosion i n  armory of gas  gener- 
ated by city landfill operation, 
Kooxtx v. Winston-Salem, 513. 

WITNESSES 

Competency of eight-year-old rape 
victim, S. v. Cook, 642; six-year- 
old rape victim, S. v. Cox, 689. 

Interested witness, instruction desig- 
nat ing defendant and his mother 
as, S. v. Griffin, 142. 

Nonexpert testimony, fact  and 
cause of death, S. v. Wilson, 674. 

Reputation, character evidence i n  
breach of contract action, Johnson 
v. Massengill, 376. 

Ruling i n  presence of jury t h a t  wit- 
ness is  a n  expert, S. v. Frazier, 
181, 

WITNESSES - Continued 

Sequestration of witnesses, allow- 
ing mother of rape victim to re- 
main in  courtroom, S. v. Cook, 
642. 

WORKMEN'S COMPENSATION 

One year limitation for  change of 
condition, failure to  provide Form 
28B, Willis v. Davis Industries, 
709. 

ZONING 

Contract zoning, specified use of 
property, Blades v. Raleigh, 531. 

Declaratory judgment to  test  validi- 
t y  of ordinance, Blades v. Ra- 
leigh, 531. 

Spot zoning, amendment of zoning 
ordinance, Blades v. Raleigh, 531. 
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