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1. Homicide § 28.6 — defense of intoxication —instruction not required

The trial court in a first degree murder case was not required to charge
the jury upon the defense of intoxication, though there was evidence that
defendant had been drinking prior to commission of the crime, since there was
no evidence which showed that defendant’s capacity to think and plan was af-
fected by drunkenness.

2. Homicide §§ 25, 31— first degree murder—issues of premeditation and
deliberation and felony-murder —requiring jury to specify basis of verdict —use
of written verdict proper

Where an indictment for murder and the evidence at trial would support a
guilty verdict upon the theory of premeditation and deliberation or upon the
application of the felony-murder rule, it was appropriate for the trial court to
require the jury to specify in its verdict the theory upon which they found
defendant guilty of first degree murder so that defendant could be properly
sentenced; moreover, G.8. 15A-1237 authorizes the use of a written verdict set-
ting out the permissible verdicts recited by the judge in his instructions, in
this case, guilty by reason of the felony-murder rule or guilty by reason of
premeditation and deliberation, and by using this procedure the trial court did
not confuse the jury or inadvertently express an opinion as to defendant’s
guilt.

3. Criminal Law § 126.2 — inquiry to clarify jury's verdict —no coercion of verdict

The trial court in a first degree murder case did not err in questioning
the jury about their verdict for purposes of clarity rather than sending them
back for further deliberations, and the court’s questions to the jury did not
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suggest a desired verdict where the clerk asked the jury whether defendant
was guilty of first degree murder by premeditation and deliberation or guilty
of first degree murder by the felony-murder rule; the jury foreman answered
yes; and the court's questions were asked simply to resolve that ambiguity and
to determine the basis for the verdict.

4. Criminal Law § 138.4; Homicide § 31.1— first degree murder —premeditation
and deliberation and felony-murder rule as basis —separate punishment for
underlying felonies proper

Where defendant was found guilty of first degree murder based upon
premeditation and deliberation and the felony-murder rule, the trial court
could disregard the felony-murder basis of the homicide verdict and impose ad-
ditional punishment upon defendant for the underlying crimes of armed rob-
bery and kidnapping.

5. Criminal Law § 135.4— first degree murder —sentencing hearing —aggravating
circumstance of prior felony conviction
In order for the trial court to instruet the jury during the sentencing
phase of trial on the aggravating circumstance of G.S. 15A-2000(e}(3).there
must be evidence that defendant had been convicted of a felony, the felony for
which he was convicted involved the “use or threat of violence to the person,”
and the conduct upon which this conviction was based was conduct which oc-
curred prior to the events out of which the capital felony charge arose.

6. Criminal Law § 135.4— first degree murder —sentencing hearing —aggravating
circumstance of robbery or kidnapping

Instruction during the sentencing phase of trial on the aggravating cir-
cumstance of G.S. 15A-2000(e)(5), that the capital felony “was committed while
the defendant was engaged . . . in the commission of . . . any robbery . . . [or)
kidnapping” or other enumerated felony, is appropriate only when defendant is
convicted of first degree murder upon the theory of premeditation and
deliberation.

7. Criminal Law § 135.4— first degree murder —sentencing hearing —aggravating
circumstance of especially heinous, atrecious or cruel crime

In order for the trial court to instruct the jury during the sentencing
phase of trial on the aggravating circumstance of G.S. 15A-2000(eX9), that the
“capital felony was especially heinous, atrocious, or cruel,” there must be
evidence that the brutality involved in the murder in question exceeded that
normally present in any killing. The trial court properly instructed on this cir-
cumstance where the evidence revealed that decedent was shot several times
and then cut repeatedly with a knife; still living, he was placed in the trunk of
a car where he remained for several hours; his struggle to escape from the
trunk could be heard; decedent, still in the trunk, was then driven into another
county where he was taken from the car; and he was placed upon the ground
with his head resting upon a rock and then shot twice through the head.

8. Criminal Law § 135.4— first degree murder —sentencing hearing —aggravating
circumstance of eliminating witness

In order for the trial court to instruct the jury during the sentencing
phase of trial on the aggravating circumstance of G.S. 15A-2000(e)(4), there
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9.

10.

11.

12,

13.

must be evidence from which the jury can infer that at least one of the pur-
poses motivating the killing was defendant’s desire to avoid subsequent detec-
tion and apprehension for his crime, and the mere fact of death is not enough
to invoke this factor. Evidence in this case was sufficient for the jury to infer
that defendant killed his victim to avoid or prevent his arrest where there was
testimony that after the vietim was shot and ecut, but before he was killed,
defendant stated that he “was afraid if the police found Lester that he would
tell what had been done to him .. ."; defendant and his companion in crime
then planned to bury the victim; and at some later point they decided to shoot
him and place him on a railroad track where his body would be mangled by a
passing train.

Criminal Law § 135.4— first degree murder —sentencing hearing —two aggra-
vating circumstances submitted on same evidence —error

The trial court in a first degree murder prosecution erred in instructing
the jury during the sentencing phase on aggravating circumstances pursuant
to G.S. 15A-2000(e)(4)—that the felony was committed for the purpose of
avoiding or preventing a lawful arrest —and pursuant to G.S. 15A-2000(e)7)—
that the felony was committed to disrupt or hinder the lawful exercise of any
governmental function or the enforcement of laws, since the court submitted
the two issues on the same evidence; and such error was prejudicial to defend-
ant in light of the highly questionable quality and credibility of the State's
primary evidence.

Criminal Law §§ 86.1, 135.4— illegally seized bullets —admissibility for im-
peachment purposes

The trial court erred in allowing the State to introduce illegally seized
.380 caliber bullets at the sentencing hearing for the purpose of impeaching
defendant since there was no proper foundation laid for introduction of the
evidence.

Criminal Law § 135.4— first degree murder —sentencing hearing —intoxication
as mitigating factor

When a criminal defendant contends that his faculties were impaired by
intoxication, such intoxication must be to a degree that it affects defendant’s
ability to understand and control his actions before the court is required to in-
struct on such intoxication as a mitigating factor pursuant to G.S.
15A-2000(£)(6).

Criminal Law § 135.4— first degree murder —sentencing hearing —mitigating
factors —duty of court to point out

G.S. 15A-2000(f)9) providing that the jury may consider as a mitigating
factor “any other circumstance arising from the evidence which the jury
deems to have mitigating value” does not require the court to point to every
factor arising from the evidence which might conceivably be considered by the
jury under that provision.

Criminal Law § 135— death sentence —discretion of jury

There was no merit to defendant’s contention that the trial court erred in
failing to instruct the jury that they might recommend a sentence of life im-
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prisonment even though they found the aggravating circumstances outweighed
those in mitigation, since such an instruction would permit the jury to
disregard the procedure outlined by the legislature and impose the sanction of
death at their own whim.

14. Criminal Law § 138 — severity of sentence —consideration on appeal

Though G.S. 15A-2000(d)(2) gives the Supreme Court the authority to
review a sentence to determine if it is disproportionate to the sentences im-
posed in similar cases, such review function should be employed only in cases
where both phases of the trial of a defendant have been found to be without
error.

Justice BRock did not participate in the consideration or decision of this
case.

Justice HUSKINS concurring and joins in the concurring opinion of Justice
CARLTON.

Justice CARLTON concurring.

APPEAL by defendant from Braswell, J., 9 October 1978
Regular Criminal Session, CUMBERLAND Superior Court.

Upon pleas of not guilty defendant was tried on bills of in-
dictment charging him with (1) murder, (2) armed robbery and (3)
kidnapping. The alleged victim of all three offenses was Lester
Collins.

Principal evidence against defendant was provided by Annie
Lois Goins Shamback (Leis) who testified under a grant of im-
munity pursuant to G.S. 15A-1052. In return for her “truthful
testimony” against Charles D. Goins and defendant, the state
agreed to dismiss charges against her relating to the murder, rob-
bery and kidnapping of Lester Collins. (Charles D. Goins was
tried prior to the date of defendant’s trial.) Her testimony is sum-
marized in pertinent part as follows:

At the time of defendant’s trial (October 1978) she was 23
years of age and had been married approximately six months. She
had two children that were born prior to her marriage. Charles
Goins (Charles) was her brother and Collins was married to her
sister. On 2 July 1977 her sister was a patient at Dorothea Dix
Hospital.

On 2 July 1977 she and her young son lived with defendant
at Lumberton, N.C. She and defendant were not married to each
other but had lived together for approximately 18 months prior to
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said date. Charles had been staying with them for about a week,
his home being near Fayetteville.

Late in the afternoon of said date she, defendant and Charles
went to Fayetteville in her white 1968 Ford Fairlane. Their
destination was Charles’ home but they stopped at a bar in East
Fayetteville, went in, and defendant and Charles “had a few
beers”. When they returned to the car they discovered that a
C.B. and scanner belonging to defendant had been taken from the
car while they were in the bar. Defendant had reason to believe
that Magaline Tyler's brother was one of the persons who stole
the C.B. and scanner and insisted on going to her house which
was not far from the bar.

When defendant, Lois and Charles left the bar, defendant
was driving. After driving a short distance in the neighborhood,
defendant and Charles got out of the car and told Lois to circle
the area while they looked for the person or persons who stole
the equipment from the car. After circling for some 30 minutes,
Lois drove the car to Magaline Tyler’'s home. Defendant came out
of the house and Collins was following him, asking defendant to
take him home. At first, defendant refused, but Collins kept on
asking and eventually defendant said he would take him home.
Collins had been drinking.

Defendant got under the wheel, Collins got in the backseat
and Lois and Charles rode on the front seat. Defendant was quite
angry about his C.B. and scanner being stolen and was also angry
with Lois for circling so long.

Defendant then drove the car down Cedar Creek Road east
of Fayetteville to Lois’ mother’'s home which was also Charles’
home. When they arrived there, Charles went into the house to
get some clothes. Collins remained in the backseat of the car and
wanted defendant to carry him back to Fayetteville.

The four of them left the Goins home and were situated in
the car in the same positions as when they arrived there. They
proceeded to drive down Cedar Creek Road and while riding
Charles leaned over and whispered something to defendant.
Defendant then turned the automobile down a dirt road, went to
the end of it and turned around in the di:zection of Cedar Creek
Road. It was then “way after dark”.
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Defendant stopped the car on the dirt road and got out. He
told Collins to get out. Defendant had a gun and as Collins got out
of the car, defendant hit Collins on the side of his head with the
gun. Collins told defendant he hadn't done anything, but defend-
ant hit him again with the gun, bringing blood from Collins’ face.
Charles and Lois remained in the car while defendant and Collins
went behind the car.

When the two men reached the rear of the car, Lois saw Col-
lins advancing on defendant and then heard three shots fired.
Before the shots were fired, Lois could not see what Collins was
doing to defendant, “just his body going toward” defendant.

After the shots were fired, Charles got out of the car and
went to the back of it. Lois could hear “moaning” and saw that
Collins was on the ground. She got out of the car and saw Charles
and defendant standing beside Collins who was on the ground a
short distance from the trunk of the car. She could tell that Col-
lins’ clothing was wet. Defendant and Charles then took Collins
and put him in the trunk of the car. They then discussed what to
do with Collins.

Defendant said that he knew a place where they could bury
Collins and it would take a long time for the police to find him.
Collins was alive at that time. Defendant then told Lois to drive
the car because he was cut on his left side.

At defendant’s instruction, Lois drove the car to Lumberton
to defendant’s home. Collins was still in the trunk and was “beg-
ging for his life”. All of the occupants of the car except Collins
got out and went into defendant’s home. There was a pool of
blood on the driver's side of the car. Lois got a washrag and
washed the blood off the car. While she was doing that, defendant
was looking for a shovel with which to carry out defendant’s and
Charles’ plan to bury Collins.

When Collins begged defendant to let him out of the trunk,
defendant and Charles both told him that he might as well shut
up because he was going to die anyway. At defendant’s request
Lois cleaned up his wound and placed a bandage on it. His shirt
had blood on it and he took it off after which Lois washed blood
off the back of his pants.
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While at defendant’s home Charles wiped blood off of a knife
that he had. After staying at the home for about thirty minutes,
they all left with Lois driving and Collins remaining in the trunk.
After Lois drove some distance into Robeson County, defendant
decided that he would drive. He stated that he had changed his
mind about burying Collins and knew where he wanted to carry
him.

With defendant driving they proceeded to the village of Buie
in Robeson County. At that point defendant drove on to a service
road adjacent to the Seaboard Coastline Railroad and proceeded
north. After travelling on that road for a reasonable distance,
defendant turned the car around and stopped. Defendant got out
and opened the trunk of the car after which Charles and Lois got
out. Defendant cursed Collins and told him to get out. Defendant
and Charles then took Collins out of the trunk and laid him on
some rocks. Defendant had a gun which he then pointed down at
Collins’ head and fired two shots. Lois had reentered the car at
the time the shots were fired but immediately got out and
Charles had the gun at that time. Charles also had Collins’
hillfold.

Defendant and Charles then took Collins by his arms and
dragged him onto the railroad track. Defendant stated that a
train would come along and “do away with him where the police
would have a hard time recognizing who he was”.

Thereafter, defendant, Lois and Charles got back into the car
with defendant driving. Charles had the gun and said that “it was
a good shooting little gun”. Defendant stated that he shot Collins
between his eyes and that Charles shot him in the back of his
head.

Defendant, Lois and Charles then proceeded to ride around in
Robeson County, and as soon as it was light they went to the
home of some of defendant’s relatives where they cleaned blood
from the trunk of the car. Thereafter they went to bed at a
relative’s home and later in the day returned to Fayetteville.

On cross-examination Lois testified that defendant worked
until noon on 2 July 1977. When he came home after work she
noticed that he had been drinking. Defendant and another man
brought a six-pack of beer to the home. Defendant, Charles, and
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the other man drank the beer. Defendant drank more beer at the
bar in East Fayetteville and consumed some more a little later.

Other evidence presented by the state tended to show:

On 2 July 1977 Collins lived and worked on the farm of
Henry Clark approximately 1.5 miles from Fayetteville on Cedar
Creek Road. At around 1:00 p.m. on that day, Mr. Clark paid Col-
lins $95 or $97 for work which he had done.

At around 11:30 that night two women saw a pool of blood on
a dirt road some 300 feet from Cedar Creek Road. The next morn-
ing police were notified about the blood. Upon arrival at the
scene, in addition to the blood, they found three spent casings,
two spent bullets, a knife and a box of matches in or near the
blood. The knife was identified as one belonging to, or similar to
one belonging to, Collins. The home of Leon Goins, father of Lois
and Charles, was located in the general area where the blood was
found.

At around 3:00 a.m. on 3 July 1977 Miller Maynor was driv-
ing his car on the service road adjacent to the railroad north of
Buie. He passed a light colored economy car occupied by three
persons and shortly thereafter he observed a human body on the
railroad track. Knowing that an Amtrak train was due to pass at
about that hour, he went to the body. Upon determining that the
person was dead, he dragged the body off the track. He then
went to the police station in Pembroke, reported what he had
found and then returned to the scene where he was met by Depu-
ty Sheriff Garth Locklear.

A rescue unit removed the body to Southeastern General
Hospital in Lumberton where Dr. Bob Andrews, a pathologist,
performed an autopsy later that morning. Dr. Andrews
discovered extensive cuts to Collins’ forehead, face, neck, back,
chest, thigh, arms and hands. He also found gunshot wounds in
Collins’ neck, groin, leg and thigh. He removed a bullet from the
victim’s neck and another one from his brain. In Dr. Andrews’
opinion, death was caused by the shot to the victim's head but
either shot could have caused death. It was his further opinion
that if the victim had not been shot, he could have died from the
cuts. A test of the victim’s blood revealed 140 milligrams of
alcohol per hundred milliliters of blood, the equivalent of .14 on a
breathalyzer machine.
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Defendant’s evidence consisted of the testimony of Charles
Goins. Charles’ testimony is substantially consistent with the ver-
sion of events testified to by Lois with one major exception. He
stated that he was the person who shot and cut Collins; that he
did so because Collins mistreated his sister; and that defendant
had nothing to do with the murder, “wasn’t with” him and Lois
when the killing occurred and “hadn’t done nothing”.

On cross-examination Charles testified that he had been con-
victed for breaking and entering, larceny, assault with a deadly
weapon, driving under the influence, escaping from prison, driv-
ing while license permanently revoked and assault inflicting
serious injury. He further testified that “I carry a knife and keep
it pretty sharp. If somebody messes with me, I will cut them. It
don’t take much for me to cut somebody.”

The jury returned a verdict finding defendant guilty of first-
degree murder by premeditation and deliberation and by the
felony murder rule. They also found him guilty of armed robbery
and kidnapping.

The court then recessed the trial until the following Monday
when proceedings were resumed before the same jury pursuant
to G.S. 15A-2000 et seq. to determine if defendant’s sentence on
the murder conviction would be death or life imprisonment. The
state presented evidence summarized as follows:

Gertrude Tyler testified that she was at the Tyler home on
the evening of 2 July 1977; that while there she saw Collins,
Charles, Lois and defendant; that Collins had been drinking wine
and he asked defendant to ‘run him home”; that defendant ap-
peared not to hear Collins and later he asked him again; that
defendant then told Collins “Yeah, I'll run you home. I'll run you
to hell, too, while I'm at it”; and that Collins then got into the car
with defendant and they rode away. Counsel for defendant
stipulated that on 31 January 1967 defendant was convicted in
the Superior Court for Robeson County of three counts of armed
robbery resulting from a single occurrence on 4 January 1966.

Defendant testified as a witness for himself at the sentencing
phase of the trial. His version of the events occurring on 2 July
1977 combines elements of the testimony of Lois and Charles. The
gist of defendant’s testimony is that he was in the car with them
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when the shooting and cutting of Collins took place, but that he
did not participate in the killing and attempted unsuccessfully to
prevent Charles from hurting Collins.

Defendant also introduced into evidence a court docket show-
ing that prior to defendant’s trial Charles Goins was allowed to
plead guilty, and did plead guilty, to the offense of accessory after
the fact of murder “in these cases” and received a prison
sentence of six years.

By way of rebuttal, the state presented a police officer who
testified that on 5 July 1977 he searched the automobile in ques-
tion and in the glove compartment found a box of Remington-
Peters .380 ammunition — 29 unfired bullets.

Issues as to punishment were submitted to and answered by
the jury as follows:

1. Do you find beyond a reasonable doubt the presence of one
or more of the following aggravated circumstances?

a. The defendant had been previously convicted of a
felony involving the use or threat of violence to the
person, to-wit: three counts of the felony of armed rob-
bery in Robeson County Superior Court on January 31,
1967, for offenses committed on January 4, 1966.

ANSWER: YES
b. The capital felony of murder in the first degree was

committed for the purpose of avoiding or preventing a
lawful arrest.

ANSWER: YES
c. The capital felony was committed while the Defendant

was engaged in the commission of or attempt to commit
a robbery or kidnapping, either or both.

ANSWER: YES
d. The capital felony was committed to disrupt or hinder
the lawful exercise of the enforcement of the criminal

law, to-wit: the arrest of the Defendant for the offense
of robbery or kidnapping, either or both.

ANSWER: YES
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€.

The capital felony was especially heinous, atrocious, or
cruel.

ANSWER: YES

2. Do you find that one or more of the following mitigating
circumstances existed at the time the murder was commit-
ted?

a.

The defendant was an accomplice in or accessory to the
capital felony committed by another person and his par-
ticipation was relatively minor.

ANSWER: NO

The capacity of the defendant to appreciate the
criminality of his conduct or to conform his conduct to
the requirements of law was impaired.

ANSWER: NO

. Do you find any other circumstance arising from the

evidence which the jury deems to have mitigating
value.

ANSWER: YES

3. Do you find beyond a reasonable doubt that the mitigating
circumstances are insufficient to outweigh the aggravating
circumstance?

ANSWER: YES

4. Do you find beyond a reasonable doubt that the ag-
gravating circumstance is sufficiently substantial to call
for the imposition of the death penalty?

ANSWER: YES

The jury recommended that a sentence of death be imposed
on the defendant. Pursuant thereto the court imposed the death

sentence.

As to the armed robbery and kidnapping charges, the court
imposed a life sentence in each case, the sentence in the kidnap-
ping case to begin at expiration of sentence in the armed robbery

case.



12 IN THE SUPREME COURT [298

State v. Goodman

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Thomas B. Wood, for the State.

Harold D. Downing for defendant-appellant.

BRITT, Justice.

Pursuant to G.S. 15A-2000 et seq., this case was tried in two
phases: (1) to determine the guilt or innocence of defendant and
(2) to determine his sentence for first-degree murder following his
conviction of that charge. We will discuss the errors assigned
under each phase.

PHASE I — GUILT DETERMINATION

[1] By his first assignment of error defendant contends that, in
connection with the charge of first-degree murder, the court
erred in failing to instruct the jury concerning the effect of volun-
tary intoxication upon the elements of intent, premeditation and
deliberation. We find no merit in this assignment.

“It is well settled that voluntary drunkenness is not a legal
excuse for crime; but where a specific intent, or premeditation
and deliberation, is essential to constitute a crime or a degree of
a crime, the fact of intoxication may negative its existence. Thus,
while voluntary drunkenness is not, per se, an excuse for a
criminal act, it may be sufficient in degree to prevent and, there-
fore, disprove the existence of a specific intent, such as the intent
to kill.” 4 Strong’s N.C. Index 3d, Criminal Law § 6, p. 43, and
cases cited therein. To reduce first-degree murder to second-
degree murder the defendant’s intoxication must be so great that
he is “utterly unable” to form a deliberate and premeditated pur-
pose to kill. State v. Propst, 274 N.C. 62, 72, 161 S.E. 2d 560, 567
(1968); see also, State v. McLaughlin, 286 N.C. 597, 213 S.E. 2d 238
(1975), death sentence vacated, 428 U.S. 903, 96 S.Ct. 3206, 49
L.Ed. 2d 1208 (1976); State v. Bunn, 283 N.C. 444, 196 S.E. 2d 777
(1973); State v. Wilson, 280 N.C. 674, 187 S.E. 2d 22 (1972).

Whether intoxication and premeditation can coexist depends
upon the degree of inebriety and its effect upon the mind and pas-
sions; no inference of the absence of deliberation and premedita-
tion arises as a matter of law from intoxication. State v. Hamby,
276 N.C. 674, 174 S.E. 2d 385 (1970), vacated on other grounds, 408
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U.S. 937, 92 S.Ct. 2862, 33 L.Ed. 2d 754 (1972). Ordinarily, then,
the degree of intoxication and its effect upon the elements of
premeditation and deliberation is an issue for the jury unless the
evidence is insufficient to warrant submission of the issue to
them. Id. the evidence offered at the first phase of the trial in
this case was, however, insufficient to raise the issue of intoxica-
tion to a degree precluding premeditation and deliberation, and
the trial court did not err in refusing to charge thereon. State v.
McLaughlin, supra; State v. Fowler, 285 N.C. 90, 203 S.E. 2d 803
(1974), vacated on other grounds, 428 U.S. 904, 96 S.Ct. 3212, 49
L.Ed. 2d 1212 (1976); State v. Cureton, 218 N.C. 491, 11 S.E. 2d
469 (1940).

In McLaughlin there was ample evidence that the defendant
had been drinking, but four witnesses who testified that defend-
ant had been drinking prior to and at the time of the incident in
question also testified that defendant was not drunk. In upholding
the trial court’s refusal to instruct on intoxication as a defense,
the court said that there was no “evidence that defendant’s mind
was so intoxicated and his reason so overthrown that defendant
could not form a specific intent to kill.” 286 N.C. 597 at 609.

In Fowler the court again upheld the trial court’s refusal to
instruct on the defense of intoxication, noting that there was
evidence of defendant’s drinking but that the only evidence of
drunkenness was his own exculpatory statement.

In Cureton there was evidence that defendant was drinking
at the time of the incident, but the record was “devoid of any sug-
gestion that defendant’s mental processes were deranged.” 218
N.C. 491 at 496. Holding that absent such testimony there was no
duty to instruct on the defense of intoxication, the court said,
“there must be some evidence tending to show that the defend-
ant’s mental processes were so overcome by the excessive use of
liquor or other intoxicants that he had temporarily, at least, lost
the capacity to think and plan.” Id. at 495.

We believe that the decision on this point in this case is con-
trolled by the cases which we have cited and discussed. Admitted-
ly, there is evidence in this record which tends to establish that
defendant had been drinking. Lois testified that defendant had
been drinking when he came home from work, but that she did
not know how much, that he shared a six-pack of beer with two



14 IN THE SUPREME COURT [298

State v. Goodman

other men on the afternoon of the murder, and that he had “some
beer’ at a bar at which they stopped for less than thirty minutes
before decedent got into the car with them. She also testified that
there was beer in the car when she, her brother, defendant and
the victim were riding together, but that she did “not remember
if Buck [defendant] was drinking while he was driving.” Her
testimony fails to show that defendant’s mental capacities were
affected in any way by the beer which he consumed. To the con-
trary, her testimony shows that defendant was capable of driving,
gave her directions when she drove, led the group on a search
through a neighborhood looking for a CB and scanner stolen from
his car, and participated in planning a scheme for disposing of the
vietim's body. Her testimony tends to show that defendant,
despite the fact that he had been drinking, was capable of
premeditation and deliberation and could form the specific intent
to kill which is an essential element of first-degree murder.

The other state's witness who made reference to defendant’s
drinking clearly stated that defendant was “not in a drunken con-
dition.” Defendant himself presented no evidence at the first
phase of the trial which tended to show that he was intoxicated.
The only witness presented in his behalf testified that he did not
see defendant on the day which the murder occurred. On this
evidence we hold that the court was not required to charge the
jury upon the defense of intoxication. There was no evidence
which showed that defendant’s capacity to think and plan was af-
fected by drunkenness.

By his second assignment of error defendant contends the
court improperly required the jury to specify in its verdict the
legal theory upon which they found defendant guilty of first-
degree murder. He argues that the trial judge, by the manner in
which he explained this procedure to the jury, inadvertently ex-
pressed an opinion as to defendant’s guilt. Further, he argues
that instructing on both the theory of premeditation and delibera-
tion and the theory of felony-murder was confusing to the jury.

[2] Before examining the specific charge given the jury, we
think it appropriate to restate two principles which clarify the ra-
tionale underlying the trial court’s decision to require that the
jury specify in its verdict the theory upon which they found
defendant guilty of first-degree murder. (1) Where the conviction
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of a defendant for first-degree murder is based upon the felony-
murder rule and there is no proof of malice, premeditation and
deliberation, proof that the murder was committed in the
perpetration of the felony is an “essential and indispensable ele-
ment in the state's proof,” and a verdict of guilty on the underly-
ing felony cannot provide a basis for additional punishment. State
v. Thompson, 280 N.C. 202, 185 S.E. 2d 666 (1972). (2) Where the
conviction of a defendant for first-degree murder is based upon
proof of malice, premeditation and deliberation, proof of an
underlying felony —although that felony be part of the same con-
tinuous transaction—is not an essential element of the state’s
homicide case, and the defendant may therefore be sentenced
upon both the murder conviction and the felony conviction. State
v. Tatum, 291 N.C. 73, 229 S.E. 2d 562 (1976).

In the case at hand defendant was indicted for murder,
armed robbery, and kidnapping. The murder indictment was
drawn in the manner prescribed by G.S. 15-144 and would support
a guilty verdiet based upon the theory of premeditation and
deliberation or upon the application of the felony-murder rule.
State v. Bush, 289 N.C. 159, 221 S.E. 2d 333, death sentence
vacated, 429 U.S. 809, 97 S.Ct. 46, 50 L.Ed. 2d 69 (1976); State v.
Moore, 284 N.C. 485, 202 S.E. 2d 169 (1974); State v. Thompson,
supra. The evidence at trial was sufficient to justify submission of
the charge of first-degree murder under either theory. There was
also sufficient evidence to submit to the jury the issue of defend-
ant’s guilt or innocence of the armed robbery and kidnapping
charges. If defendant were found guilty of first-degree murder
solely by virtue of the felony-murder rule, the court would be
precluded from imposing upon him additional punishment for the
underlying felony; if defendant were found guilty of first-degree
murder pursuant to premeditation and deliberation, and if the
jury also found him guilty on one or more other felony charges,
the court would not be so precluded. Thus, it was appropriate
that the court determine the basis of the jury’s verdict so that
defendant might be properly sentenced.

In addition, G.S. 15A-1237 authorizes the use of a written ver-
dict. The jury’'s verdict “must be in writing, signed by the
foreman, and made a part of the record of the case.” G.S.
15A-1237(a). This section is intended to aid the trial court in
avoiding the taking of verdicts which are flawed by the inadver-
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tent omission of some essential element of the verdict itself. “It is
contemplated that the jury will be given a verdict form setting
out the permissible verdicts recited by the judge in his instruc-
tions.” Official Commentary, G.S. 156A-1237. As the court in this
case explained to the jury, there were two permissible guilty ver-
dicts to the charge of first-degree murder, guilty by reason of the
felony-murder rule or guilty by reason of premeditation and
deliberation. If the jury’s verdict were general, not specifying the
theory upon which guilt was found, the court would have no way
of knowing what theory the jury used and would not have proper
basis for passing judgment. If, as the court required in this case,
the jury’s verdict specified the theory, the court could sentence
appropriately. We believe the required use of a specific written
verdict in this case is consistent with the intent of G.S. 15A-1237
and that it enabled the trial court to avoid the difficulty which
that provision seeks to alleviate.

Having decided that the procedure used by the trial court
was appropriate and that there was good reason for its use, the
remaining question is whether the court, in using this procedure,
confused the jury or inadvertently expressed an opinion as to
defendant’s guilt. We have carefully scrutinized this aspect of the
court’s instructions to the jury, and we perceive no prejudicial
error.

Defendant has assigned error to the following excerpt from
the charge:

Members of the jury, I instruct you that if you should
find the defendant guilty of murder in the first degree, we
also require you in this case, because there are two theories
and two applications of the law, to write down that of which
you have found the defendant guilty. If it should be that you
have found him guilty beyond a reasonable doubt of both
murder in the first degree by premeditation and deliberation
and guilty of murder in the first degree by the felony murder
rule, we would request that you so write in both of those as
your verdict. Remembering all of the while there can only be
one charge and one ultimate conviction, if any, of murder in
the first degree. There are not two separate verdicts of
murder in the first degree, but your return of a verdict in
this elaborated form, if he be guilty at all, would then as a
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matter of law let all know your particulars of your speecific
verdict. By having so instructed you, I do not mean to infer
in any manner, whatsoever, what your verdict should be to
this charge or to any of the other charges in the case. Below
the space for your verdict is a space for the date and a line
for the foreman of the jury to sign. Since the first of July of
this year, it is the requirement of our law that jury verdicts
shall be in writing and shall be signed by the foreman of the
jury. The other members of the jury are not required to sign.

Apparently, his argument is that by linking the two theories
with the word “and” rather than “or,” the court implied that
defendant was guilty of first-degree murder. This argument finds
no support when this portion of the charge is examined in context
with the remainder.

When the judge began his instruction on the murder charge,
he said:

Under the law and the evidence in this case on this
charge, it is your duty to return one of the following three
verdicts: that is to say, guilty of murder in the first degree
or guilty of murder in the second degree or not guilty. Now,
as you come to consider whether or not he is guilty or not
guilty of murder in the first degree, there are two separate
theories upon which the State has proceeded and under
which evidence has been offered; and those theories are
whether or not the defendant be guilty of murder in the first
degree by premeditation and deliberation or whether or not
he be guilty of murder in the first degree by the felony
murder rule or any lesser included offense or not guilty. I
will discuss this aspect of it with you further as I come at
the close of the trial to discuss with you your actual return
of a written verdict and the form which will be handed to
you.

The judge then charged on each of the two theories, making
it clear that, “[iln the alternative,” the jury might find defendant
guilty upon either of them alone or both of them together. We do
not believe this instruction confused the jury, nor do we find any
expression of opinion by the court in the charge. Twice during
this portion of the instructions the judge told the jury that they
were not to infer from the instruction, “in any manner, what-
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soever,” what their verdict should be. This assignment of error is
overruled.

[3] By his third assignment of error defendant contends the
court improperly accepted an incomplete jury verdict at the con-
clusion of the first phase of the trial. He argues that the trial
court asked questions of the jury which suggested a desired ver-
dict to them. His contention is that the court should have
reinstructed the jury upon the issues submitted to them and re-
quired them to return to the jury room for further deliberations.
We do not agree.

When the jury concluded its deliberations and reconvened in
open court to render the verdict, the following exchange oc-
curred:

CLERK: Members of the jury, look upon the defendant.
You say Buck Junior Goodman is guilty of murder in the first
degree by premeditation and deliberation, or guilty of
murder in the first degree by the felony murder rule. Is that
your verdict?

FOREMAN: Yes.
CLERK: So say you all?
THE JURY ANSWERS AFFIRMATIVE,

COURT: For clarity, members of the jury, are you saying
that you are returning as your verdict that he is guilty of
murder by both of those propositions of law?

FOREMAN: Murder in the first degree.

COURT: By premeditation and deliberation, and guilty of
murder in the first degree by the felony murder rule under
both principles of law? Is that the verdict of the jury?

FOREMAN: It was murder in the first degree by
premeditation, and it was our understanding that you also
wanted us to put that other in there also.

COURT: If that was what you found beyond a reasonable
doubt.

FOREMAN: If we reached premeditation, which we did.
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COURT: For clarity, am I to understand that the verdict
of the jury in this charge is that the defendant is guilty of
murder in the first degree by premeditation and delibera-
tion?

FOREMAN: Yes sir.

COURT: For clarity, am I to understand that the verdict
of the jury is guilty of murder in the first degree by the
felony murder rule in addition to your finding of guilty of
murder in the first degree by premeditation and delibera-
tion?

FOREMAN: Yes.

COURT: Is that the verdict of the jury on this charge so
say you all?

JURY: Yes.
The record also discloses the following:

THE CLERK POLLS THE JURY IF THE VERDICT OF GUILTY OF
MURDER IN THE FIRST DEGREE BY PREMEDITATION AND
DELIBERATION AND GUILTY OF MURDER IN THE FIRST DEGREE
BY THE FELONY MURDER RULE IS THEIR OWN INDIVIDUAL VER-
DICT AND IF EACH JUROR STILL ASSENTS THERETO, ALL JURORS
ANSWER IN THE AFFIRMATIVE.

We hold that this exchange was not improper and that the
court was not required to return the jury to the jury room for ad-
ditional deliberation. The court may make inquiry of the jury to
ascertain the meaning of its verdict, thereby eliminating any am-
biguity or uncertainty. Davis v. State, 273 N.C. 533, 160 S.E. 2d
697 (1968). In doing so the judge must not suggest to the jury
what he believes to be the proper verdict. State v. Godwin, 260
N.C. 580, 133 S.E. 2d 166 (1963); State v. Gatlin, 241 N.C. 175, 84
S.E. 2d 880 (1954).

In this case the court was attempting to dispel the ambiguity
which was created by the jury foreman’s response to the clerk’s
first question. The judge made certain that the jury understood
that his questions were asked “for clarity” and that they were not .
to respond affirmatively to any question he asked unless the issue
about which he questioned them was one which they had them-
selves already resolved beyond a reasonable doubt. There was no
need to return them to the jury room for further deliberation as
they had already indicated that they found defendant guilty of
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first-degree murder. The thrust of the court’s questions was
directed at determining the basis for the verdict, a necessary
determination upon which we have already commented. This
assignment of error is overruled.

[4] By his ninth assignment of error defendant contends that he
was improperly sentenced for the offenses of kidnapping and
armed robbery as those offenses merged with the murder convie-
tion. As we have already said, no merger of the felony occurs
when the homicide conviction is based upon the theory of
premeditation and deliberation. State v. Thompson, supra. De-
fendant was found guilty by virtue of premeditation and delibera-
tion as well as by application of the felony-murder rule. Thus, the
court could disregard the felony-murder basis of the homicide ver-
dict and impose additional punishment upon defendant for the
crimes of armed robbery and kidnapping. State v. Tatum, supra.
This assignment of error is overruled.

For the reasons stated, we find no error in the guilt deter-
mination phase of defendant’s trial and the judgments entered on
the kidnapping and armed robbery charges.

PHASE II — SENTENCE DETERMINATION

By his fourth assignment of error defendant contends that
Article 100 of G.S. Chapter 15A (G.S. 15A-2000 et seq.) is un-
constitutional. In accord with a well-established precept of ap-
pellate review, this court refrains from deciding constitutional
questions when there is an alternative basis upon which a case
may properly be decided. State v. Jonmes, 296 N.C. 495, 251 S.E. 2d
425 (1979); State v. Crabtree, 286 N.C. 541, 212 S.E. 2d 103 (1975);
State v. Jones, 242 N.C. 563, 89 S.E. 2d 129 (1955). Because of our
decision in the sentence determination phase of this case, it is not
necessary that we rule upon the constitutionality of G.S. 15A-2000
et seq. at this time. We conclude that there was error in the in-
structions given to the jury at the sentencing phase of the trial.

The general scheme of our death penalty statute enacted by
the 1977 General Assembly is: Upon conviction or adjudication of
guilt of a defendant of a capital felony, the court conducts a
separate sentencing proceeding to determine whether the defend-
ant should be sentenced to death or life imprisonment. G.S.
15A-2000(a)1). Instructions determined by the trial judge to be
warranted by the evidence are given in his charge to the jury
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prior to its deliberation in determining the sentence. The judge
should instruct that the jury must consider any aggravating cir-
cumstance or circumstances or mitigating circumstance or cir-
cumstances enumerated in G.S. 15A-2000(e) and (f) which are
supported by the evidence, and he should furnish to the jury a
written list of issues relating to such aggravating or mitigating
circumstance or circumstances. After hearing the evidence,
arguments of counsel and instructions of the court, the jury must
deliberate and render a sentence recommendation based upon (1)
whether any sufficient aggravating circumstance or circumstances
as enumerated in the statute exist, (2) whether any sufficient
mitigating circumstance or circumstances as enumerated in the
statute which outweigh the aggravating circumstance or cir-
cumstances found, exist, and (3) based on these considerations,
whether the defendant should be sentenced to death or to life im-
prisonment. G.S. 15A-2000(b).

G.S. 15A-2000(d) provides:
(d) Review of Judgment and Sentence.—

(1) The judgment of conviction and sentence of death
shall be subject to automatic review by the
Supreme Court of North Carolina pursuant to pro-
cedures established by the Rules of Appellate
Procedure. In its review, the Supreme Court shall
consider the punishment imposed as well as any
errors assigned on appeal.

[

The sentence of death shall be overturned and a
sentence of life imprisonment imposed in lieu
thereof by the Supreme Court upon a finding that
the record does not support the jury’s findings of
any aggravating circumstance or circumstances
upon which the sentencing court based its
sentence of death, or upon a finding that the
sentence of death was imposed under the in-
fluence of passion, prejudice, or any other ar-
bitrary factor, or upon a finding that the sentence
of death is excessive or disproportionate to the
penalty imposed in similar cases, considering both
the crime and the defendant. The Supreme Court
may suspend consideration of death penalty cases
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until such time as the court determines it is
prepared to make the comparisons required under
the provisions of this section.

(3) If the sentence of death and the judgment of the
trial court are reversed on appeal for error in the
post-verdict sentencing proceeding, the Supreme
Court shall order that a new sentencing hearing
be conducted in conformity with the procedures of
this Article.

Read together, G.S. 15A-2000(d)(1) and (d)(3) empower this
court to review errors assigned in the trial and sentencing
phases. When prejudicial error is found, the court must order a
new sentencing hearing.

In the case at hand, after evidence and arguments were
presented at the sentencing phase, the court submitted issues
upon the aggravating eircumstances enumerated in G.S. 15A-2000
(e)3), (e)4), (e)5), (e)(7), and (e)(9). We think the court erred in sub-
mitting issues under both subsections (e)4) and (el7) and that
because thereof defendant should receive a new sentencing hear-
ing. We will examine the various provisions on which issues of ag-
gravating circumstances were submitted.

1.

(5] G.S. 15A-2000(e)(3) states that one of the aggravating factors
which may justify the imposition of the death penalty is the fact
that the “defendant had been previously convicted of a felony in-
volving the use or threat of violence to the person.” This section
requires that there be evidence that (1) defendant had been con-
victed of a felony, that (2) the felony for which he was convicted
involved the “use or threat of violence to the person,” and that (3)
the conduct upon which this conviction was based was conduct
which occurred prior to the events out of which the capital felony
charge arose. If there is no such evidence, it would be improper
for the court to instruct the jury on this subsection.

In State v. Rust, 197 Neb. 528, 250 N.W. 2d 867, cert. denied,
434 U.S. 912, 98 S.Ct. 313, 54 L.Ed. 2d 198 (1977), defendant con-
tended that the sentencing authority’s finding that he had
previously been convicted of a felony “involving the use or threat
of violence to the person” was inconsistent with a finding that
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this factor was not present in the case of State v. Ell, 196 Neb.
800, 246 N.W. 2d 594 (1976). In Rust the state offered as evidence
a record of defendant’s 1969 felony conviction for assault with in-
tent to do great bodily harm; in Ell the state’s evidence showed
only that defendant had been charged with a similar offense.
Overruling Rust’s contention, the Nebraska court held that the
state must present “proof of actual guilt” to sustain a finding that
this aggravating circumstance was present. When the state’s
evidence showed only that a defendant had been charged with a
felony as opposed to a conviction for that crime, it was not incon-
sistent to find that the aggravating factor set out in this provi-
sion had not been shown to exist. “Clearly the language of that
subsection excludes the possibility of considering mere arrests or
accusations as factors in aggravation.” Provence v. State, 337 So.
2d 783 (Fla. 1976) cert. denied, 431 U.S. 969, 97 S.Ct. 2929, 53
L.Ed. 2d 1065 (1977). It is improper to instruct the jury upon the
factor enumerated in subsection (e}3) when there is no evidence
which tends to show a felony conviction. Also, the felony for
which the defendant has been convicted must be one involving
threat or use of violence to the person. It cannot, under this pro-
vision, be a crime against property.

Finally, we believe that the “previously convicted” language
used by the legislature in subsection (e)(3) refers to “‘eriminal ac-
tivity conducted prior to the events out of which the charge of
murder arose.” State v. Stewart, 197 Neb. 497, 250 N.W. 2d 849
(1977); see also, State v. Rust, supra; State v. Holtan, 197 Neb.
544, 250 N.W. 2d 876, cert. denied, 434 U.S. 912, 98 S.Ct. 313, 54
L.Ed. 2d 198 (1977). To decide otherwise would lead to un-
necessary duplication within the statute, for G.S. 15A-2000(e)(5)
enumerates those felonies which occur simultaneously with the
capital felony which the legislature deems worthy of considera-
tion by the jury. It would be improper, therefore, to instruct the
jury that this subsection encompassed conduct which occurred
contemporaneously with or after the capital felony with which the
defendant is charged.

In the case sub judice defendant stipulated at the sentencing
phase that he had been convicted on 31 January 1967 of three
counts of armed robbery arising from a single incident which oc-
curred on 4 January 1966. Armed robbery, by definition, involves
the use or threat of violence to the person of the victim. Defend-
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ant was convicted of this crime, and the conduct upon which his
conviction was based did not arise out of the incident upon which
the capital felony was charged. The trial court properly refrained
from instructing the jury that they might consider under this
enumeration the convictions of defendant for armed robbery and
kidnapping, which convictions were based upon the same events
culminating in the murder of Lester Collins. The evidence in this
case was clearly sufficient to justify instruction upon this subsec-
tion, and the court properly instructed the jury thereon.

2.

[6] G.S.15A-2000(e)(5) states that the jury may consider as an ag-
gravating circumstance justifying the death penalty the fact that
the capital felony “was committed while the defendant was en-
gaged . . . in the commission of . . . any robbery . . . [or] kidnap-
ping . . .” (emphasis added) or other enumerated felony. In State
v. Cherry, 298 N.C. 86, 257 S.E. 2d 551 (1979), we have limited the
application of this subsection in felony murder cases. This section
needs only brief additional comment, for it is otherwise
reasonably free from ambiguity. This subsection differs from
(e)3), which we previously discussed, in that it guides the jury’s
deliberation upon criminal conduct of the defendant which takes
place “while” or during the same transaction as the one in which
the capital felony occurs. The previous section, as we have
already said, deals with prior conduct. Under the rule set forth in
Cherry, instruction on this provision is appropriate only when the
defendant is convicted for first-degree murder upon the theory of
premeditation and deliberation.

In instant case, defendant was found guilty upon the theory
of premeditation and deliberation as well as by virtue of the
felony murder rule. There was ample evidence that Lester Colilins
was murdered during the course of a kidnapping and armed rob-
bery, and the court was therefore correct in submitting to the
jury the aggravating circumstance defined in subsection (e)5).

3.

[71 G.S. 15A-2000(eX9) states that the jury may consider as an ag-
gravating circumstance justifying the imposition of the death
penalty the fact that the “capital felony was especially heinous,
atrocious, or cruel.” While we recognize that every murder is, at
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least arguably, heinous, atrocious, and cruel, we do not believe
that this subsection is intended to apply to every homicide. By
using the word “especially” the legislature indicated that there
must be evidence that the brutality involved in the murder in
question must exceed that normally present in any killing before
the jury would be instructed upon this subsection. State .
Stewart, supra; State v. Rust, supra; State v. Simants, 197 Neb.
549, 250 N.W. 2d 881, cert. denied, 434 U.S. 878, 98 S.Ct. 231, 54
L.Ed. 2d 158 (1977).

The Florida provision concerning this aggravating factor is
identical to ours. Florida's Supreme Court has said that this pro-
vision is directed at “the conscienceless or pitiless crime which is
unnecessarily torturous to the victim.” State v. Dixon, 283 So. 2d
1 (Fla. 1973), cert. denied, 416 U.S. 943, 94 S.Ct. 1950, 40 L.Ed. 2d
295 (1974); see also, State v. Alford, 307 So. 2d 433 (Fla. 1975),
cert. dented, 428 U.S. 912, 96 S.Ct. 3227, 49 L.Ed. 2d 1221 (1976).
Nebraska has also adopted the Florida construction of this subsec-
tion. Both Florida and Nebraska have limited the application of
this subsection to acts done to the victim during the commission
of the capital felony itself. State v. Rust, supra; Riley v. State,
366 So. 2d 19 (Fla. 1979). We too believe that this is an ap-
propriate construction of the language of this provision. Under
this construction, subsection (e)(9) will not become a ‘“catch all”
provision which can always be employed in cases where there is
no evidence of other aggravating circumstances. Harris v. State,
237 Ga. 718, 230 S.E. 2d 1 (1976), cert. denied, 431 U.S. 933, 97
S.Ct. 2642, 53 L.Ed. 2d 251 (1977).

In the case before us the court instructed as follows in his
discussion of G.S. 15A-2000(e)(9):

You are instructed that the words ‘“especially heinous,
atrocious or cruel” means extremely or especially or par-
ticularly heinous or atrocious or cruel. You're instructed that
“heinous” means extremely wicked or shockingly evil.
Atrocious means marked by or given to extreme wickedness,
brutality or cruelty, marked by extreme violence or savagely
fierce. It means outrageously wicked and vile. “Cruel” means
designed to inflict a high degree of pain, utterly indifferent
to or enjoyment of the suffering of others.
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We hold that this instruction is in accord with the construc-
tion of this subsection which we have adopted and that its sub-
mission to the jury was proper in light of the evidence in this
case. The evidence reveals that decedent was shot several times
and then cut repeatedly with a knife. Still living, he was placed in
the trunk of a car where he remained for several hours. His
struggle to escape from the trunk could be heard. Decedent, still
in the trunk, was then driven into another county where he was
taken from the car. He was placed upon the ground with his head
resting upon a rock and then shot twice through the head. This
murder is marked by extremely vicious brutality.

4.

(8] G.S.15A-2000(e}4) states that the jury may consider as an ag-
gravating circumstance justifying the imposition of the death
penalty the fact that “the capital felony was committed for the
purpose of avoiding or preventing a lawful arrest. . . .” This pro-
vision, on its face, is unambiguous, but it must also be construed
properly so that instructions on this aggravating circumstance
will only be given the jury in appropriate cases. In a broad sense
every murder silences the victim, thus having the effect of aiding
the criminal in the avoidance or prevention of his arrest. It is not
accurate to say, however, that in every case this ‘“purpose”
motivates the killing.

This provision in the Florida statute, which is identical to
North Carolina’s statute in this respect, was examined in Riley v.
State, supra, a case in which the defendant in the course of an
armed robbery at his place of employment shot a witness to the
crime who was not a police officer. The Florida court gave this
analysis of the provision:

Appellant urges us to limit this factor to cases where a
police officer or other apprehending official is killed. He sug-
gests that unless we do so, every murder could be
characterized as an attempt to eliminate a witness, causing
another automatic cumulation of factors. The state argues
more narrowly, from the evidence in this case, that the only
possible motive for the Kkilling was to eliminate an identifica-
tion witness.
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The record supports the state’s view, as the facts admit
of only one interpretation. The victim, who well knew and
could identify appellant, was immobilized and rendered
helpless. He was then executed after one of the perpetrators
expressed a concern for subsequent identification. Plainly ap-
pellant killed to avoid identification and arrest. Appellant
concedes this view of the evidence in his brief.

Since the facts show this to be an execution-type Killing
to avoid lawful arrest, we necessarily reach the broader issue
of whether the language of the applicable provision encom-
passes the murder of a witness to a crime as well as law en-
forcement personnel. We hold that it does. We caution,
however, that the mere fact of a death is not enough to in-
voke this factor when the victim is not a law enforcement
official. Proof of the requisite intent to avoid arrest and
detection must be very strong in these cases. Here, of
course, it was. 366 So. 2d 19 at 22. (Notes and citations omit-
ted, emphasis added.)

We believe that the construction given this subsection by the
Florida court is substantially correct. We add, by way of caution,
that even the Kkilling of a police officer or other law enforcement
official will not automatically trigger this provision. If, for exam-
ple, a deranged person began randomly firing a weapon into a
crowd of people and fortuitously killed a law officer, it would not
necessarily be true that this factor was present. Absent the ex-
istence of other evidence supporting instruction thereon, it would
be improper to instruct the jury that they might find that one of
the purposes for which the officer was killed under these cir-
cumstances was to avoid or prevent the defendant’s arrest.
Before the trial court can instruct the jury on this aggravating
circumstance there must be evidence from which the jury can in-
fer that at least one of the purposes motivating the Kkilling was
defendant’s desire to avoid subsequent detection and apprehen-
sion for his erime. We repeat that “the mere fact of a death is not
enough to invoke this factor.” Id.

In this case there was evidence from which the jury could in-
fer that defendant killed Lester Collins to avoid or prevent his ar-
rest. There was testimony that after Collins was shot and cut, but
before he was killed, defendant stated that he “was afraid if the
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police found Lester that he would tell what had been done to him.
. . ." Defendant and Charles Goins then planned to bury Collins.
At some later point they decided to shoot him and place him on a
railroad track where his body would be mangled by a passing
train. On this factual basis the court was correct in instructing
the jury upon subsection (e)}4).

5.

[9)] Finally, we direct our attention to G.S. 15A-2000(e)7). This
subsection provides that the jury may consider as an aggravating
circumstance the fact that the “capital felony was committed to
disrupt or hinder the lawful exercise of any governmental func-
tion or the enforcement of laws.” This subsection, like subsection
(e)(4), might be broadly construed so that its application would be
proper in any homicide found to have been committed against a
public official, for the purpose of avoiding or preventing a lawful
arrest, or for the purpose of escaping from custody. See State v.
Rust, supra at p. 875.

We can envision the difficulty this court is going to en-
counter in construing and applying subsections (e)(4) and (e)(7). We
can also envision the difficulty the trial courts are having and will
have in deciding which of the subsections would be applicable to
the evidence in a particular case. Suffice it to say for the pur-
poses of the case at hand, the trial court erred in submitting
issues of aggravating circumstances pursuant to both subsections.

In submitting the issue under (e)4), the court reviewed the
evidence tending to show that on the night in question while
defendant, Lois, Charles and Collins were on Rural Paved Road
2007 in Cumberland County, that Collins was shot and received
some cuts to his body; that defendant and Charles then made
statements to the effect that they did not want to be arrested for
anything; and that they therefore proposed to take Collins to
Robeson County so that he could not tell on them. The court then
instructed the jury that if they found those to be the facts beyond
a reasonable doubt, and believed that to be an aggravating cir-
cumstance, then they should answer the issue “yes”.

In submitting the issue under (e)(7), the trial court reviewed
substantially the same evidence. The court then instructed the
jury that if they found those to be the facts beyond a reasonable
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doubt and believed that to be an aggravating circumstance, then
they should answer the issue ‘“yes”.

We think the submission of the two issues on the same
evidence was improper. This amounted to an unnecessary duplica-
tion of the circumstances enumerated in the statute, resulting in
an automatic cumulation of aggravating circumstances against the
defendant. We now address the question whether the error was
prejudicial.

Due to the brief time the statute in question has been in ef-
fect, we have no precedent of this court to guide us in answering
the question. However, on the question of admitting incompetent
evidence, we have held that the test of harmless error is whether
there is a reasonable possibility that the evidence complained of
might have contributed to the conviction. State v. Thacker, 291
N.C. 447, 189 S.E. 2d 145 (1972); State v. Fletcher, 279 N.C. 85, 181
S.E. 2d 405 (1971).

We believe a similar test should be applied when one of the
aggravating circumstances listed in G.S. 15A-2000(e) is erroneous-
ly submitted by the court and answered by the jury against the
defendant. It follows that in cases coming before us presenting
this question we must answer the question based on the evidence
in the particular case.

Of course, we have no way of knowing if submission of the
erroneous issue in the case at hand tipped the scales in favor of
the jury finding that the aggravating circumstances were “suffi-
ciently substantial” to justify imposition of the death penalty. We
note that the jury answered the issues submitted on five ag-
gravating circumstances against defendant and only one issue on
mitigating circumstances in his favor. Ordinarily, this might cause
us to conclude that erroneous submission of one of the issues on
aggravating circumstances could not have influenced the jury’s
ultimate decision that defendant should receive the death penalty.

However, due to the highly questionable quality and credibili-
ty of the state’s primary evidence, we think there is a reasonable
possibility that submission of the erroneous issue may have made
the difference in the jury’s decision. Obviously, the terrible
crimes in question were committed by defendant, Charles Goins
or Lois Goins or a combination of two or all of them. Through
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plea bargaining Lois became the key witness for the state and
gave testimony damaging to defendant and favorable to her
brother Charles. Her character was impeached and Charles’ rec-
ord was shown to be no better than defendant’s. Having already
received his six-year sentence for participation in the crimes,
Charles testified for defendant and stated that he was the chief
culprit. Certainly there was more reason for Charles to kill Col-
lins: there was animosity by the Goins family against Collins
because of his alleged mistreatment of his wife who was also
Charles’ sister.

Considering all of the evidence in the case, and in particular
the low quality and credibility of Lois’ testimony, we hold that
submission of the erroneous issue was prejudicial. Therefore,
defendant should have a new trial on the sentencing phase.

Before leaving this assignment of error we think that one ad-
ditional comment needs to be made. We do not intend to imply
that the aggravating circumstances enumerated in G.S. 15A-2000
(e) can never overlap or that more than one of them can never
arise from a single incident. We realize that in some cases the
same evidence will support inferences from which the jury might
find that more than one of the enumerated aggravating cir-
cumstances is present. This duality will normally occur where the
defendant’s motive is being examined rather than where the state
relies upon a specific factual element of aggravation. In such
cases it will be difficult for the trial court to decide which factors
should be presented to the jury for their consideration. We
believe that error in cases in which a person’s life is at stake, if
there be any, should be made in the defendant’s favor, and that
the jury should not be instructed upon one of the statutory ecir-
cumstances in a doubtful case.

* * *

In view of the fact that, for the reason aforestated, there
must be a retrial of the sentencing phase of this case, we will
comment but briefly on defendant’s remaining assignments of
error.

[10]) By his fifth assignment defendant contends the court erred
in allowing the state to introduce illegally seized .380 caliber
bullets at the sentencing hearing for the purpose of impeaching
him. Defendant acknowledges that the rules set forth in Harris v.
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New York, 401 U.S. 222, 91 S.Ct. 643, 28 L.Ed. 2d 1 (1971), and
Walder v. United States, 347 U.S. 62, 74 S.Ct. 354, 98 L.Ed. 503
(1954), permit the admission of illegally seized evidence for im-
peachment purposes. He contends that the evidence admitted in
this case did not impeach his testimony and was therefore im-
properly admitted.

It is clear from the record that defendant responded to a
question from the prosecutor on cross-examination that he “never
had any bullets for a .38.” It is not clear that the .380 Winchester-
Western ammunition subsequently introduced by the state is
ammunition which can be used in a .38 pistol. Absent such founda-
tion for the introduection of this testimony, this evidence does not
impeach defendant’s response to the prior question. The state
argues that defendant not only denied having .38 bullets, but that
he also denied having any bullets whatsoever. Under the state’s
argument proof that defendant had any type of ammunition would
impeach this broad denial. The state's interpretation of
defendant’s testimony finds only slight support in the record and
is in direct conflict with defendant’s statement that he “did not
say that [he] never had any bullets for any type of weapon.”

On the record before us we do not believe there was ade-
quate foundation to support the introduction of the .380 caliber
bullets into evidence to impeach defendant’s testimony. Because
we have already determined, for other reasons, that there must
be a retrial of the sentencing phase, it is not necessary that we
decide whether this error alone would be so prejudicial as to re-
quire a new hearing.

By his sixth assignment of error defendant contends that the
court erred in two respects in instructing the jury upon intoxica-
tion as a mitigating factor. Defendant’s first argument is that the
court limited a finding of mitigation under G.S. 15A-2000(f)}6) by
requiring the jury to find that defendant was drunk before find-
ing this circumstance present. Defendant’s second argument
hereunder is that the court failed to instruct the jury that any in-
toxication, however slight, might be considered as a mitigating
circumstance under G.S. 15A-2000(f)(9). We shall address these
arguments separately.

[11] G.S. 15A-2000(f)(6) provides that the jury may consider as a
mitigating factor the fact that the “capacity of the defendant to
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appreciate the criminality of his conduect or to conform his con-
duct to the requirements of law was impaired.” With reference to
this provision the court instructed the jury as follows:

... [Ylou shall take up 2.b. which reads: “The capacity of the
defendant to appreciate the criminality of his conduct or to
conform his conduct to the requirements of the law was im-
paired.” I instruct you that the defendant has offered
evidence which tends to show that he drank approximately
eight or more beers from the time he got home from work on
that Saturday, July 2, 1977, until approximately 3 a.m. on the
Sunday morning of July 3, when he was out on the road by
the railroad tracks in Robeson County. The defendant con-
tends that from his drinking beer, he became drunk or intox-
icated and that this condition impaired him from having the
mental or physical capacity to appreciate the criminality of
his conduct or to conform to the requirements of the law.

The State contends that the defendant knew what he
was doing and that his capacity was not impaired.

Generally, voluntary intoxication is not a legal excuse
for crime. However, if you believe that he had been drinking
and was drunk or intoxicated and that this impaired his men-
tal and physical capacity to appreciate the criminality of his
conduct, or to conform his conduct to the requirements of the
law, then you should answer this question 2.b. “yes”. On the
other hand if you do not so find it would be your duty to
answer 2.b. “no’.

We think the instruction adequately explains subsection (f}6)
in context with the evidence in this case.

Because there are a great many factors which might impair
the defendant’s capacity to appreciate the criminality of his con-
duct or to conform it to the requirements of law, the language of
this subsection is necessarily broad. Adequate instruction under
this provision must be linked to the impairing factor or factors
raised by the evidence. In instant case the only such factor was
defendant’s consumption of alcohol. We do not think that the
legislature intended, under this subsection, that the jury might
find intoxication, however slight, to be a mitigating circumstance.
If this were true, every murderer, conceivably, would consume



N.C/] SPRING TERM 1979 33

State v. Goodman

strong drink before taking his victim’s life. Nor is the degree of
intoxication so great that it precludes the defendant from being
found guilty of crime. When the defendant contends that his
faculties were impaired by intoxication, such intoxication must be
to a degree that it affects defendant’s ability to understand and
control his actions before subsection (f)6) is applicable. We think
the instruction now under consideration makes it clear that this
state of intoxication is required.

[12] G.S. 15A-2000(f)9) provides that the jury may consider as a
mitigating factor “lalny other circumstance arising from the
evidence which the jury deems to have mitigating value.” We are
mindful that a death penalty statute may not restrict the jury's
consideration of any factor relevant to the circumstances of the
crime or the character of the defendant. Lockett v. Ohio, --- U.S.
---, 98 S.Ct. 2954, 57 L.Ed. 2d 973 (1978). Even so, we do not
believe the court is required to point to every factor arising from
the evidence which might conceivably be considered by the jury
under this provision. In the instant case the court instructed as
follows:

Again, regardless of how you shall find as to 2.b., you
would go and take up 2.c. which reads: “Do you find any
other circumstance arising from the evidence which the jury
deems to have mitigating value?” The defendant contends
that at least you should find the following circumstances to
have mitigating value.

First, he contends that the evidence that Charles Goins
received a sentence of six years for the offense of accessory
after the fact of murder in the first degree is a mitigating
circumstance. On the other hand, the State contends that the
evidence shows that Charles Goins pled guilty to the offense
of accessory after the fact of murder in the first degree by
Buck Junior Goodman, and that this was the offense charged
against Charles Goins in the bill of information which was
the charging instrument against Charles Goins and upon
which he entered his plea of guilty.

Second, the defendant contends that he has a limited
education and experience and that he stopped school in the
6th grade without completing the same.
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Third, he contends that he was attempting to protect
the girl he loved, to wit: Annie Lois Goins, who was the
mother of one of his children; and

Fourth, he contends that any other circumstance which
you, the jury, find from the evidence is a mitigating value
and circumstance ought to be considered by you.

If you simply believe that there are other mitigating cir-
cumstances in this case which have mitigating value, then
you would answer 2.c. “yes”. On the other hand, if you are
not so satisfied, it would be your duty to answer 2.c. “no”.

This instruction highlights some elements of the evidence
which might not have been clearly brought to the attention of the
jury. Although the court did not refer to defendant’s intoxication,
the instruction in no way prevents the jury from considering that
circumstance. For this reason we believe the charge is adequate.
The court is not required to sift through the evidence and search
out every possible circumstance which the jury might find to
have mitigating value.

[13] By his seventh assignment of error defendant contends the
trial court erred in failing to instruct the jury that they might
recommend a sentence of life imprisonment even though they
found the aggravating circumstances outweighed those in mitiga-
tion. His argument is that without such instruction the jury will
mathematically balance the two types of factors against each
other and will impose the death penalty whenever aggravating
circumstances outnumber mitigating ones. We do not agree that
this is the manner in which a jury will reach its decision on this
important question or that the instruction for which defendant
contends is required by our statute.

It must be emphasized that the deliberative process of the
jury envisioned by G.S. 15A-2000 is not a mere counting process.
State v. Dixon, supra; State v. Stewart, supra. The jury is
charged with the heavy responsibility of subjectively, within the
parameters set out by the statute, assessing the appropriateness
of imposing the death penalty upon a particular defendant for a
particular crime. Nuances of character and circumstance cannot
be weighed in a precise mathematical formula.
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At the same time, we believe that it would be improper to in-
struct the jury that they may, as defendant suggests, disregard
the procedure outlined by the legislature and impose the sanction
of death at their own whim. To do so would be to revert to a
system pervaded by arbitrariness and caprice. The exercise of
such unbridled discretion by the jury under the court’s instrue-
tion would be contrary to the rules of Furman and the cases
which have followed it. For these reasons defendant’s seventh
assignment of error is overruled.

[14] By his final assignment of error defendant contends that
this court should review the sentence in this case to determine if
it is disproportionate to the sentences imposed in similar cases.
We recognize that this authority is given to us by G.S. 15A-2000
{(d)}2). However, we believe that this review function should be
employed only in cases where both phases of the trial of a defend-
ant have been found to be without error. Only then can we have
before us the true decision of the jury to which we feel great
deference should be accorded. For this reason we express no opin-
ion upon the propriety of any sentence in this case.

In connection with one of his assignments of error, defendant
criticizes the wording of the third issue, namely: Do you find
beyond a reasonable doubt that the mitigating circumstances are
insufficient to outweigh the aggravating eircumstances? Since a
new trial on the sentencing phase is being awarded on other
grounds, we do not pass upon the validity of defendant’s criticism.
Suffice it to say, the able trial judge followed the statute in form-
ing this issue.

Nevertheless, at the retrial, we believe the following wording
would be more appropriate: Do you find beyond a reasonable
doubt that the aggravating circumstances found by you outweigh
the mitigating circumstances found by you?

For the reasons stated, the verdict rendered at the sentenc-
ing phase of defendant’s trial, and the judgment of death
predicated thereon, are vacated, and this cause is remanded to
the superior court for a new trial on the sentencing phase.

New trial on sentencing phase.
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Justice BROCK did not participate in the consideration or
decision of this case.

Justice HUSKINS concurring.

I support the majority opinion in Goodman, Cherry and
Johnson. At the same time, I join in the concurring opinion of
Justice Carlton which correctly, I think, analyzes the results
reached in these three cases.

Justice CARLTON concurring.

The Court today hands down three decisions involving the in-
terpretation of our death penalty statutes, this case, State v.
Cherry, 298 N.C. 86, 257 S.E. 2d 551 (1979) and State v. Johnson,
298 N.C. 47, 257 S.E. 2d 597 (1979). In light of my late participa-
tion in the consideration of these cases—a participation requested
by the other members of the Court—, the gravity of the issues
addressed, and my concern lest these decisions be interpreted too
broadly, I think it worthwhile to add this concurrence.

After carefully reading the records and briefs submitted by
counsel, and listening to the oral arguments on tape, I conclude
once again that in the world of criminal justice, there is no more
delicate nor difficult issue than that of capital punishment.
Sincere and intelligent people disagree strongly on the question
of the death penalty. All three branches of both state and federal
government have struggled with it for centuries. The United
States Supreme Court has at times equivocated about the issue,
creating uncertainty and confusion in the lower courts. Our
legislature, in response to its constituency and numerous court
decisions, has amended our capital punishment law on several oc-
casions. Prosecutors, defense attorneys, and trial judges wrestle
daily with the resulting uncertainty each revision brings. It is un-
fortunate, albeit inevitable, that the course charted by legislative
and judicial action is an uncertain one on an issue which touches
the deepest human emotions. The beneficial result of this uncer-
tainty, however, is that in deciding whether the State shall take a
human life, we proceed with the greatest possible care.

Of this we can be certain: North Carolina law presently pro-
vides for the death penalty in certain aggravated cases of first
degree murder. The United States Supreme Court has ruled that



N.C.] SPRING TERM 1979 37

State v. Goodman

capital punishment statutes similar to ours pass constitutional
muster. See Gregg v. Georgia, 428 U.S. 153, 96 S.Ct. 2909, 49
L.Ed. 2d 859 (1976); Proffitt v. Florida, 428 U.S. 242, 96 S.Ct. 2960,
49 L.Ed. 2d 913 (1976). The three decisions filed today are our
first interpretations of the most recently enacted capital punish-
ment statutes in North Carolina. G.S. 15A-2000, et seq. My con-
cern is that the collective result of these decisions may be seen as
a step by this Court to indirectly abolish capital punishment in
North Carolina. I do not consider that to be our purpose. We
should not attempt to usurp the legislative process. I write this
footnote to the excellent opinions of the majority primarily to
highlight the narrow results reached by the three opinions filed
today. Also, I think an overview of the three opinions will provide
a helpful guide to the lower courts.

1. State v. Goodman

A.

In Goodman, defendant was found guilty of first degree
murder by premeditation and deliberation and by the felony-
murder rule. He was also found guilty of armed robbery and kid-
napping. At the sentencing stage, the jury found beyond a
reasonable doubt these statutory aggravating circumstances:

(1) Defendant had been previously convicted of a felony in-
volving the use or threat of violence to the person. G.S.
15A-2000(e)(3).

(2) The capital felony was committed for the purpose of
avoiding or preventing a lawful arrest. G.S. 15A-2000(e)(4).

{3) The capital felony was committed while the defendant
was engaged in the commission of or attempt to commit a
robbery or kidnapping. G.S. 15A-2000(e)(5).

(4) The capital felony was committed to disrupt or hinder the
lawful exercise of the enforcement of laws (arrest of
defendant for the robbery or kidnapping offenses). G.S.
15A-2000(e (7).

(5) The capital felony was especially heinous, atrocious, or
cruel. G.S. 15A-2000(e)(9).

With respect to mitigating factors, the jury did not find:
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(1) The defendant was an accomplice in or accessory to the
capital felony committed by another person and his par-
ticipation was relatively minor. G.S. 15A-2000(f)(4).

(2) The capacity of the defendant to appreciate the criminali-
ty of his conduct or to conform his conduct to the require-
ment of law was impaired. G.S. 15A-2000(f}(6).

The jury did deem:

(3) Other circumstances arising from the evidence had
mitigating value. G.S. 15A-2000{£)9).

The jury then found beyond a reasonable doubt that the
mitigating circumstances were insufficient to outweigh the ag-
gravating circumstances and that the latter were sufficiently
substantial to call for the imposition of the death penalty.

B.

As I read it, the majority opinion in Goodman presents one
narrow holding: A new sentencing hearing must be granted when
the trial court improperly submits an aggravating circumstance
to the jury in a sentencing hearing conducted pursuant to G.S.
15A-2000, and the jury finds that circumstance present to the
prejudice of the defendant.

Specifically, the majority holds that, under the facts of this
case, the aggravating circumstances contemplated by G.S.
15A-2000(e)(7) and {e)(4) should not both be submitted to the jury.I
would simply add that I can think of few situations in which the
jury would not find, pursuant to G.S. 15A-2000(el(7), that the
“capital felony was committed to disrupt or hinder the lawful ex-
ercise of any governmental function or the enforcement of law” if
that circumstance were submitted to them. In order to prevent an
automatic accumulation of aggravating circumstances, which our
legislature obviously did not intend, I should think that trial
judges would rarely submit this circumstance to the jury.

As I understand it, the majority today also attempts to
establish the following guidelines:

(1) Based on the facts of the particular case, prejudicial error
in submitting an aggravating circumstance to the jury occurs
when (a) the submission is erroneous, (b) the jury finds that cir-
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cumstance to exist, and (c) there is a reasonable possibility the er-
roneously submitted circumstance might have contributed to the
decision.

(2) The aggravating circumstance provided by G.S.
15A-2000(e)}3), which provides for aggravation where “defendant
had been previously convicted of a felony involving . . . violence
to the person” contemplates that (a) defendant shall have been
convicted, not merely charged or indicted, of a felony as a result
of conduet occurring prior to the events out of which the capital
felony charge arose and (b) the felony for which defendant was
convicted involved the “use or threat of violence to the person,”
i.e., conviction for a crime against property may not be submitted
under this subsection.

(3) The aggravating circumstance contemplated by G.S.
15A-2000(e)(5), which provides that “the capital felony was com-
mitted . . . in the commission of, or an attempt to commit, . . .
any robbery, rape, arson, burglary, kidnapping, or aircraft piracy
or the unlawful throwing . . . of a destructive device or bomb,”
may be appropriately submitted to the jury only when the de-
fendant is convicted of first degree murder upon the theory of
premeditation and deliberation. Put another way, if the defendant
is convicted only on the basis of the felony-murder rule, this cir-
cumstance may not be submitted to the jury as an aggravating
circumstance.

(4) In order to avoid the aggravating circumstance con-
templated by G.S. 15A-2000(e)X9), which provides for a crime
“especially heinous, atrocious, or c¢ruel,” from becoming a “catch-
all” division which could always be employed in cases where there
is no evidence of other aggravating circumstances, the trial judge
must explain that the expression “heinous, atrocious, or cruel” an-
ticipates an especially brutal murder where the brutality exceeds
that normally present in any killing. Such brutality shall be
limited to acts done to the victim during the commission of the
capital felony itself. Here, the majority expressly approved the
instructions of the trial judge with respect to this aggravating
circumstance and quoted the Florida court’s definition as the
“conscienceless or pitiless crime which is unnecessarily torturous
to the victim.” State v. Dixon, 283 So. 2d 1, 9 (Fla., 1973). See also
Proffitt v. Florida, supra at 255-56.
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(5) The aggravating circumstance provided by G.S. 15A-2000
(eX4), a capital felony committed to avoid a lawful arrest, con-
templates more than merely killing the victim. Before this ag-
gravating circumstance may be submitted to the jury, the
evidence must establish that at least one of the motivating fac-
tors leading to the Kkilling was defendant’s desire to avoid ap-
prehension for his crime. Put another way, the mere fact of the
victim's death will not alone invoke this factor. There must be
some evidence of a manifest intent to avoid arrest and detection.

(6) The legislature did not intend, in providing the mitigating
circumstance contemplated by G.S. 15A-2000(f)6), where defend-
ant’s capacity “to appreciate the criminality of his conduct or to
conform his conduct to the requirements of law was impaired,”
that intoxication, however slight, should be a mitigating ecir-
cumstance. When the defendant contends that his faculties are
impaired by intoxication, the intoxication must be to such a
degree that it affects defendant’s ability to understand and con-
trol his actions.

(7) Under G.S. 15A-2000(fX9), which provides for “[alny other
circumstance arising from the evidence which the jury deems to
have mitigating value,” there can be no restriction on the jury's
consideration of any factor relevant to the circumstances of the
crime or the character of the defendant. However, in instructing
the jury, the trial judge “is not required to sift through the
evidence and search out every possible circumstance which the
jury might find to have mitigating value.” State v. Goodman,
supra at 34, 257 S.E. 2d 569, 590 (1979).

(8) The trial court should not instruct the jury that the jury
might recommend a sentence of life imprisonment even though it
finds aggravating circumstances to outweigh those in mitigation.
To allow such diseretion would be a return to the unfettered days
prior to Furman v. Georgtia, 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.
2d 346 (1972).

(9) The review function given to this Court by G.S. 15A-2000
(d)2) is to be employed only in those cases where both phases of
the trial of a defendant have been found to be without error.

While the majority has addressed the guidelines enumerated
above, we are remanding for a new sentencing hearing here
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because of one error by the trial judge with respect to the sub-
mission of one of the aggravating circumstances found present by
the jury. The Court found that error was not harmless. With this
portion of the Court’s holding, I do not fully agree. Practically, I
consider the error a harmless one. The jury found four other ag-
gravating circumstances present including a finding that this
capital felony was especially heinous, atrocious, or cruel. It found
only one mitigating circumstance. I would ordinarily in a situation
like this probably find that the assigned error was harmless
beyond a reasonable doubt. However, in these first cases inter-
preting our death statutes and in more than an abundance of cau-
tion, I join the majority on the basis of the facts presented by this
case.

I1. State v. Cherry
A.

In Cherry, defendant was found guilty of first degree murder
under the felony-murder rule. The evidence established that he
was in the process of robbing a store when the murder was com-
mitted. At the sentencing stage, the jury found these statutory
aggravating circumstances:

(1) Defendant had been previously convicted of a felony in-
volving the use or threat of violence to the person. G.S.
15A-2000(e)3).

(2) The capital felony was committed while the defendant
was engaged in the commission of robbery. G.S. 15A-2000
(e)5).

(3} The murder was committed for pecuniary gain. G.S.
15A-2000(e}6).

The jury answered negatively the following questions posed
with respect to aggravating circumstances:

(1) Was the murder especially heinous, atrocious, or cruel?
G.S. 15A-2000(e)9).

(2) Did the defendant knowingly create a great risk of death
to more than one person by means of a weapon or device
which would normally be hazardous to the lives of more
than one person? G.S. 15A-2000(e)(10).
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The jury found none of the four submitted mitigating cir-
cumstances:

(1) The capital felony was committed while the defendant
was under the influence of mental or emotional disturb-
ance. G.S. 15A-2000()(2).

(2) The capacity of the defendant to appreciate the eriminali-
ty of his conduct or to conform his conduct to the re-
quirements of law was impaired. G.S. 15A-2000(f)(6).

(3) The age of the defendant at the time of the crime. G.S.
15A-2000(£)7).

(4) Any other circumstance arising from the evidence which
the jury deems to have mitigating value. G.S.
15A-2000(£)(9).

Again, the holding in Cherry is narrow. Specifically, the ma-
jority holds that a new sentencing hearing is necessary when the
trial court erroneously submits to the jury at the sentencing
phase of the trial the aggravating circumstance concerning the
underlying felony pursuant to G.S. 15A-2000(e}{5), when that
underlying felony has already been used to establish the offense
as a capital felony at the guilt phase of trial. The rule would not
apply, of course, as in Goodman, when the defendant is convicted
of first degree murder as a result of premeditation and delibera-
tion as well as the felony-murder rule. This formalizes the
guideline presented in Goodman discussed supra.

With respect to whether the assigned error was harmless, I
join the majority for the limited reasons stated in the discussion
of Goodman, supra. However, and also for the same reasons
stated in Goodman, 1 am unwilling to say that such error will
always constitute prejudicial error. Here, the jury found two
other aggravating circumstances and no mitigating circumstances.

I join with the majority in finding that the underlying felony
should not be considered as an aggravating circumstance at the
sentencing stage for the felony murder. However, I am concerned
that this holding might be construed too broadly. We are not
holding that the jury is to ignore the crime for which the defend-
ant was convicted. Obviously, the underlying felony may be, and
should be, considered by the jury in the sentencing phase. G.S.
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15A-2000(a)3) provides in part that it is unnecessary to resubmit
evidence at the sentencing stage which was presented during the
guilt determination phase unless a new jury is impaneled, “but all
such evidence is competent for the jury’s consideration in passing
on punishment.” (Emphasis added.) It is clear, therefore, that the
jury may consider the underlying robbery or other felony in the
sentencing phase. What our holding here prohibits is simply that
the underlying felony cannot be submitted to the jury as an ag-
gravating circumstance. This is so for the reasons clearly ex-
plained in the majority opinion: It would be patently unfair for a
defendant convicted of first degree murder by virtue of the
felony-murder rule to start with one aggravating circumstance
against him while a defendant convicted on the basis of
premeditation and deliberation would start with no aggravating
circumstances against him. Again, however, we ought to note that
the legislature has attached special significance to murder com-
mitted in the course of commission of robbery and other felonies
and the jury is surely allowed to consider that fact in making
their sentencing recommendation.

II1. State v. Johnson

A.

In Johnson, defendant pleaded guilty to murder in the first
degree which was committed in the course of a rape. The majori-
ty opinion notes that there was ample evidence of premeditation
and deliberation. The jury found, beyond a reasonable doubt, the
following aggravating circumstances:

(1) The capital felony was committed while the defendant
was engaged in the commission of, or attempt to commit,
rape. G.S. 15A-2000(e)(5).

(2) The capital felony was especially heinous, atrocious, or
cruel. G.S. 15A-2000(e)9).

The jury then found that the following mitigating cir-
cumstances existed:

(1) The defendant had no significant history of prior eriminal
activity. G.S. 15A-2000(f)(1).
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(2) The capital felony was committed while the defendant
was under the influence of mental or emotional disturb-
ance. G.S. 15A-2000(f)(2).

The jury did not find the following mitigating circumstances
which were submitted to it:

(1) The capacity of the defendant to appreciate the criminali-
ty of his conduct or to conform his conduct to the re-
quirements of law was impaired. G.S. 15A-2000(f)(6).

(2} Any other circumstances arising from the evidence which
the jury deems to have mitigating value. G.S. 15A-2000(f)
{9).

The jury then found that the mitigating circumstances were
insufficient to outweigh the aggravating circumstances and,
beyond a reasonable doubt, that the aggravating circumstances
were sufficiently substantial to call for imposition of the death
penalty.

B.

The majority opinion establishes the following:

(1) In some cases in which the defendant relies on the
mitigating circumstance contemplated by G.S. 15A-2000(f)6), the
trial judge must include in his instructions to the jury on this
statute the following:

a. An explanation of the difference between defendant’s
capacity to know right from wrong and the impairment of his
capacity to appreciate the criminality of his conduct. That is,
while defendant might have known that his conduct was wrong,
he might not have been able to appreciate, ie., to fully com-
prehend, or be fully sensible of its wrongfulness. Moreover, while
his capacity to so appreciate the wrongfulness of his conduct
might not have been totally obliterated, it might have been im-
paired, i.e., lessened or diminished.

b. An explanation that the jury should find this mitigating
factor if it believed that defendant’s capacity to conform his con-
duct to the law, ie., his capacity to refrain from illegal conduct,
was impaired. This does not mean that defendant must wholly
lack all capacity to conform. It means only that such capacity as
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he might otherwise have had in the absence of his mental defect
is lessened or diminished because of the defect.

I do not believe that these instructions are required in those
instances in which the defendant attempts to invoke the
mitigating circumstance provided by G.S. 15A-2000(f)6) on the
basis of defendant’s intoxication. As I understand it, this holding
is applicable only to mental impairments and diseases such as
schizophrenia, conditions not readily understood by the average
layman.

(2) If a defendant makes a timely request for a listing in
writing of any mitigating circumstances pursuant to G.S.
15A-2000(f)(9) which are supported by the evidence and if these
circumstances are such that the jury could reasonably deem them
to have mitigating value, the trial judge must put such cir-
cumstances on the written list submitted to the jury. It will not
be prejudicial error for the judge to fail to do so, however, if the
defendant fails to request the judge to submit them.

(3) The burden of persuading the jury on the issue of the ex-
istence of any mitigating circumstance is upon the defendant and
the standard of proof shall be by a preponderance of the evidence.
Where, however, all of the evidence in the case, if believed, tends
to show that a particular mitigating circumstance does exist, the
defendant is entitled to a peremptory instruction on that ecir-
cumstance. In order to be entitled to such an instruction,
however, defendant must timely request it.

(4) The State and the defendant may not enter into a plea
bargain whereby the defendant may plead guilty to first degree
murder in return for a life sentence and thus avoid a potential
death sentence imposed by a jury convened under G.S. 15A-2000.

(5) If the defendant requests it, the trial court, in addition to
other approved instructions with respect to the aggravating cir-
cumstance contemplated by G.S. 15A-2000(f)(9), should instruct the
jury that not every murder is necessarily ‘“especially heinous,
atrocious, or cruel” in the sense these words are used in the
statute.

In summary, the majority opinion remands for a new sentenc-
ing hearing because of the trial court’s failure to fully explain one
of the mitigating circumstances enumerated in G.S. 15A-2000(f). I
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can think of no more difficult instruction required of a trial judge
than explaining a statute dealing with the human mind. In the
absence of any guidance, perhaps this able trial judge felt more
confident to rely on the legislative language. I can appreciate the
prohlem with which he was confronted. However, it is abundantly
clear that our legislature has mandated that the state of the mind
of the defendant shall be given serious consideration by the jury
in determining whether the death penalty should be imposed. It
therefore becomes incumbent upon this Court to devise for the
trial judges’ guidance an understandable explanation for jurors of
the legislative intent. Justice Exum has presented an excellent
analysis of this subsection in the majority opinion and it should
be a workable guide for our trial courts in the future.

Some may justifiably consider impaired capacity to be the
most important subsection in our death penalty statutes. I frankly
doubt that our society could uphold the concept of capital punish-
ment without it. While North Carolina chooses not to consider
mere mental impairment with respect to determining a
defendant’s guilt, in a punishment so final, we must ensure that
the jury give proper consideration to defendant’s mental condi-
tion as presented by the evidence. The Court’s holding today in
Johnson goes a long way toward guaranteeing that consideration.

CONCLUSION

Each decision handed down today is, as has been repeatedly
stated, based on its own particular facts. One decision is based on
erroneous trial court instructions with respect to a mitigating ecir-
cumstance which was properly submitted and two are based on
the improper submission of an aggravating circumstance. These
are narrow holdings. However, when viewed collectively, as I
have attempted to do here, we find numerous guidelines, par-
ticularly in Goodman, which range far beyond the narrow results
reached. While I formally concur with the narrow holding in
Goodman and generally support the further enumerated
guidelines, I must caution that I believe some of the latter are not
necessary to the decision in this case. I therefore view today’s in-
terpretations of G.S. 15A-2000 which go beyond the narrow
holdings required as tentative formats only, subject to closer in-
vestigation in the appropriate factual circumstance.
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STATE OF NORTH CAROLINA v. NORMAN DALE JOHNSON

No. 63

(Filed 4 September 1979)

1. Criminal Law § 135.4— first degree murder —sentencing hearing —instructions
on “impaired capacity” mitigating circumstance
In a sentencing hearing in a first degree murder case in which defendant
relied heavily on the “impaired capacity” mitigating circumstance of G.S.
15A-2000(f%6) and presented expert testimony that he suffered from
schizophrenia, he was under the influence of a mental or emotional disturbance
at the time of the murder, his capacity to appreciate the criminality of his con-
duct and to conform his conduct to the requirements of the law was impaired
at that time, and he knew the difference between right and wrong at the time
of the murder, defendant is entitled to a new sentencing hearing because of
the court’s failure (1) to explain the difference between defendant’s capacity to
know right from wrong and the impairment of his capacity to appreciate the
criminality of his conduct, and (2} to explain that even if there was no impair-
ment of defendant’s capacity to appreciate the eriminality of his conduct, the
jury should nevertheless find the existence of the impaired capacity mitigating
factor if it believed that defendant’s capacity to conform his conduct to the
law, i.e., his capacity to refrain from illegal conduct, was impaired.

2. Criminal Law § 135.4— capital case —sentencing hearing —lack of histery of
criminal activity as mitigating circumstance —good character
The trial judge's reference in a capital case to a defendant’s lack of
“significant history of prior eriminal activity,” G.S. 15A-2000(f}1), does not en-
compass defendant's contention regarding the mitigating circumstance of good
character, since good character imports more than simply the absence of
criminal convictions.

3. Criminal Law § 135.4— capital case —sentencing hearing —instruction on other
mitigating circumstances —request for instructions on particular items

In the absence of a timely request by defendant that the court at the
sentencing hearing in a capital case instruct on specified “other circumstances”
which defendant contends the jury should consider in mitigation, failure of the
court to mention any particular item as a possible mitigating factor, including
good character, will not be held for error so long as the court instructs that
the jury may consider any circumstance which it finds to have mitigating value
pursuant to G.S. 15A-2000(fX9).

4. Criminal Law § 135.4— capital case —sentencing hearing —submission of writ-
ten mitigating circumstances —necessity for submitting requested factors sup-
ported by evidence

If mitigating circumstances in a capital case which are expressly mention-
ed in G.S. 15A-2000{f) are submitted to the jury in writing, which is the prefer-
red procedure, any other relevant circumstance proferred by the defendant as
having mitigating value which is supported by the evidence and which the jury
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may reasonably deem to have mitigating value must, upon defendant’s timely
request, also be submitted in writing.

5. Criminal Law § 135.4— capital case—sentencing hearing —mitigating cir-
cumstances —burden and standard of proof —peremptory instruction

The burden of persuading the jury on the issue of the existence of any
mitigating circumstance is upon the defendant, and the standard of proof is by
a preponderance of the evidence. Where, however, all of the evidence in the
case, if believed, tends to show that a particular mitigating circumstance does
exist, the defendant is entitled to a peremptory instruction on that ecir-
cumstance if he makes a timely request for such an instruction.

6. Criminal Law § 135.4— capital case —sentencing hearing —impaired capacity
mitigating circumstance —no right to peremptory instruction

Defendant was not entitled to a peremptory instruction on the mitigating
circumstance of impaired capacity where a medical expert’s testimony would
have supported a jury finding that defendant's capacity to appreciate the
criminality of his conduct and to conform his conduct to the requirements of
the law was impaired, but the testimony of a lay witness who observed and
conversed with defendant around the time of the murder in question would
have supported a contrary finding.

7. Criminal Law § 135.4; Homicide §§ 13, 31.1— first degree murder —plea
bargain for sentence of life imprisonment prohibited
A defendant may not plead guilty to first degree murder and by prear-
rangement with the State be sentenced to life imprisonment without the in-
tervention of a jury.

8. Criminal Law § 135.4— capital case —sentencing hearing —authority of State
to recommend life imprisonment—effect of evidence of aggravating cir-
cumstance

G.S. 15A-2000 does not permit the State in a capital case to recommend to
the jury during the sentencing hearing a sentence of life imprisonment when
the State has evidence from which the jury could find at least one aggravating
circumstance listed in G.S. 15A-2000(e). However, in a case in which the State
has no evidence of an aggravating circumstance, the State may so announce to
the court and jury at the sentencing hearing, and the court may proceed to
pronounce a sentence of life imprisonment without the intervention of the
jury.

9. Criminal Law § 135.4— first degree murder —sentencing hearing —aggravating
circumstance —heinous, atrocious or cruel —instructions
Upon request by defendant, the trial court, when instructing on the ag-
gravating circumstance of G.S. 15A-2000(eX9) that the murder was “especially
heinous, atrocious, or cruel,” should instruct the jury that not every murder is
necessarily especially heinous, atrocious or cruel in the sense those words are
used in the statute.
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10. Criminal Law § 135.4— first degree murder —sentencing hearing —submission
of issue as to whether crime was heinous, atrocious or cruel
The trial court properly submitted to the jury the aggravating cir-
cumstance as to whether the murder in question was “especially heinous,
atrocious or cruel” where the evidence tended to show that defendant first
tried to strangle his victim to death with a fish stringer; upon rendering her
unconscious he sexually molested her; and then, realizing she was not dead, he
stabbed her to death.

11. Criminal Law § 135.4— first degree murder —premeditation and delibera-
tion —rape as aggravating circumstance
There was no merit in defendant’s contention that the State relied on the
separate felony of rape as an essential element of the capital offense of first
degree murder and also relied on such rape as an aggravating circumstance to
support the imposition of the death penalty, since defendant pled guilty to
first degree murder and there was evidence of premeditation and deliberation.

12. Constitutional Law § 40— first degree murder case—indigent defend-
ant —failure to appoint associate counsel

An indigent defendant was not prejudiced by failure of the court to ap-

point an associate counsel to assist his counsel in a first degree murder case in

which defendant entered a plea of guilty and the cruecial trial proceedings
centered around the sentencing hearing.

Justice BrocK did not participate in the consideration or decision of this
case.

Justice HUSKINS concurring and joins the concurring opinion of Justice
CARLTON.

Justice CARLTON concurring.

BEFORE Judge Collier at the 20 March 1978 Special Criminal
Session of CLEVELAND Superior Court, defendant entered a plea
of guilty to first degree murder. He was sentenced to death. He
appeals pursuant to G.S. TA-27(a). This case was docketed and
argued as No. 55 at the Fall Term 1978.

Rufus L. Edmisten, Attorney General, by Donald W. Grimes,
Assistant Attorney General, for the state.

H. Houston Groome, Jr., Attorney for defendant appellant.

EXUM, Justice.

This appeal presents a number of questions arising under our
death penalty statute, G.S. 15A-2000, et seq. Of principal
importance is the meaning and application here of the impaired
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capacity mitigating circumstance.' For error in the trial court’s in-
structions concerning it, defendant is entitled to a new sentencing
hearing. Other questions raised and decided relate to (1) pro-
cedural requirements for submitting to the jury mitigating cir-
cumstances under G.S. 15A-2000(f); (2) the power of the state and
defendant to enter into sentence negotiations in a capital case; (3)
adequacy of the evidence and the instructions on whether this
capital felony was “especially heinous, atrocious, or cruel”;* and (4)
whether the trial court should have appointed an associate
counsel.

I

On 20 October 1977 Mabel Bowman Sherrill, the 65-year old
wife of Bruce Sherrill, left their home to go to a familiar fishing
area on a lake in Caldwell County approximately one mile away.
Sometime in the early afternoon of that day she was found near
the lake apparently murdered. An investigation ensued involving
both the Caldwell County Sheriff’s Department and the State
Bureau of Investigation.

By 31 October 1977 defendant had become a suspect in the in-
vestigation.” On that date at approximately 9:00 p.m. defendant
was lJocated by Captain Robert Webster and Detective Roger
Hutchings, both of the Caldwell County Sheriff’'s Department, at
“The Snack Bar” in Hickory. At their request he agreed to accom-
pany them to Lenoir in Caldwell County. Captain Webster
testified that defendant at this point was not under arrest “but
he was being detained for questioning regarding the homicide of
Mabel Bowman Sherrill.”

1. Under G.S. 15A-2000({%6) the jury, in determining whether to impose the death penalty is to consider as
a mitigating cirecumstance that “[t}he capacity of the defendant to appreciate the eriminality of his conduct or
to conform his conduct to the requirements of law” was impaired.

2. This is an aggravating circumstance to be weighed by the jury in determining whether to impose the
death penalty. G.8. 15A-2000(eH9).

3. What the investigation had revealed to cause defendant to be a suspect at this time does not appear in
the record.

4. We are aware of a possible issue arising under Dunaway v. New York, --- U.S. ---, 680 L.Ed. 2d 824
11979). The United States Supreme Court held in Dunaway that a custodial detention for purposes of question-
ing is a Fourth Amendment seizure and must be based on no less than probable cause to make an arrest. Any
arrest not based on probable cause is unlawful, and evidence obtained as a result thereof must be suppressed.
Whether, in fact, police had probable cause to arrest defendant on 31 October 1977 is a question left unre-
solved on this record. Defendant does not raise this point on appeal, nor are we. because of the state of the
record, in a position to pass on the question sua sponte. Defendant did move to suppress all out-of-court
statements made to investigators as well as the .38 caliber pistol recovered from his brother. His motion was
based entirely on Miranda grounds. Judge Collier, after hearing evidence, found that defendant had duly
waived his right to remain sifent and his right to counsel and denied this motion. Defendant takes no exception



N.C.] SPRING TERM 1979 51

State v. Johnson

During the ride from Hickory to Lenoir defendant was ques-
tioned by Captain Webster regarding various firearms which
defendant owned. Defendant admitted owning four firearms, one
of which was a .38 caliber Smith & Wesson revolver which de-
fendant said he had recently acquired. Defendant told Captain
Webster that he had sold this pistol to his brother, Robert
Johnson, who lived in Icard. After Captain Webster and defend-
ant arrived in Lenoir defendant agreed to take Captain Webster
and Detective Hutchings to his brother’s home. The three went
there and retrieved the .38 caliber pistol. This pistol was later
identified as being in the possession of the deceased when she left
home on 20 October 1977.

After the pistol was retrieved, defendant was returned to the
Caldwell County Sheriff's Department where, after questioning,
he confessed in the early morning hours of 1 November 1977 to
the murder of Mabel Bowman Sherrill. He was immediately
charged formally with the murder and ultimately indicted by the
Caldwell County Grand Jury during the November, 1977, Session
of Caldwell Superior Court. On 2 November 1977 Mr. Houston
Groome was appointed counsel for defendant.

In November, 1977, defendant moved in writing for the ap-
pointment of an associate counsel, change of venue, and the ap-
pointment of an expert medical witness. He also moved to be
found lacking in the capacity to proceed and gave notice that his
defense would be insanity. In response to these motions Judge
Ervin ordered a change of venue to Cleveland County. Judge Er-
vin also ordered that defendant be medically examined at
Dorothea Dix Hospital for the purpose of determining his capacity
to proceed and his mental capacity at the time of the alleged of-
fense. In February, 1978, Judge Ervin appointed Dr. Richard J.
Proctor, Chairman of the Department of Psychiatry at Bowman
Gray School of Medicine, Winston-Salem, for the purpose of
examining the defendant “to determine his mental capacity and
competence to understand . .. the nature and consequences of his
actions and the allegations . . . which gave rise to the charges
pending against him and to understand, know and appreciate any

to this ruling on appeal. We have reviewed the findings of the trial court. They are supported by the evidence.
Furthermore, defendant, by not excepting to the order denying his motion to suppress and not assigning it as
error on appeal, has, in view of his guilty plea, waived his Miranda and Dunaway objections at least as to the
guilt phase of the proceeding.
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pretrial constitutional rights which he may have . .. and to deter-
mine his ability to assist his counsel in the defense of this case.”

Defendant came to trial before Judge Collier. Defendant mov-
ed for a finding that he was incapable of proceeding by reason of
insanity and lack of mental capacity to proceed. At that point,
Judge Collier conducted a hearing, as required by G.S.
15A-1002(b)3), to determine defendant’s capacity to proceed. The
only witness at this hearing was Dr. James Groce, a physician at
Dorothea Dix Hospital who was qualified as an expert in forensic
psychiatry. Dr. Groce had examined defendant to determine his
mental capacity to stand trial. In his opinion defendant suffered
from “latent schizophrenia” and had “trouble controlling his
thoughts and emotions”; however, he considered defendant com-
petent to understand the nature and consequences of the pro-
ceedings against him, to assist his counsel and, therefore, to stand
trial. Judge Collier so found and the case proceeded.

Defendant was then arraigned and entered a plea of guilty to
first degree murder® which was accepted by the trial court.® A
jury of twelve and two alternates was selected and empaneled for
the purpose of determining, pursuant to G.S. 15A-2000, whether
defendant should be sentenced to death or life imprisonment.

The state’s evidence on the sentencing phase tended to show
that Mabel Bowman Sherrill was found dead in the early after-
noon of 20 October 1977 near a lake in Caldwell County where she
had been fishing. An autopsy revealed two stab wounds in her
chest which, in the opinion of the forensic pathologist performing
the autopsy, caused death. "Ligature marks . . . typically pro-

5. Such a plea is expressly authorized by G.S. 15A-2001, Before the enactment of this statute defendant
would not have been permitted to enter a plea of guilty to a crime for which the punishment might be death.
State v. Watkins, 283 N.C. 17, 194 S.E. 2d 800, cert. dented, 414 U.S. 1000 (1973).

6. Before accepting the plea, the trial court questioned defendant under oath. Defendant stated that he
was not under the influence of any alcohol, drugs, medicine, pills or any other intoxicants, that he had discus-
sed his case fully with his attorney and was satisfied with his attorney’s services, and that he understood that
he was pleading guilty to the felony of first degree murder. He said the charges had been explained to him; he
understood their nature; and he knew he could be imprisoned for life or sentenced to death on the basis of his
plea. He understood that he had the right to plead not guilty, be tried by a jury and confronted with witnesses
against him, but by his plea he relinquished these and other constitutional rights relating to trial by jury. He
stated that he was in fact guilty and that his plea of guilty was not entered as a part of any plea bargain. He
said further that his plea was entered on his own free will and understanding and that he had no questions
about it. He related that he was 26 years old and had completed the 11th grade. The trial court then con-
ducted an extensive hearing to determine whether there was a factual basis for the plea. At this hearing
testimony was offered, consisting essentially of defendant's confession and possession of the victim’s .38 caliber
pistol. The trial court found there was a sufficient factual basis for the plea and, on the basis of this finding
and its earlier finding that the plea as made was “the informed choice of the defendant™ and was made “freely,
voluntarily and understandingly,” the court accepted the plea.
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duced by a constricting band or ligature cord, applied with
pressure around an area of skin, so as to compress the skin” were
found around her neck. Cuts were found on her labia. There was,
however, no evidence of internal trauma to her vagina; and upon
examination of vaginal smears for spermatozoa, none was
discovered.

A 38 caliber pistol was offered in evidence as State’s Exhibit
No. 2. It was identified by Mr. Bruce Sherrill as being a pistol
which his wife had taken with her when she left to go fishing on
the day of her death. This pistol was also identified by in-
vestigating officers as being that which they recovered from the
possession of defendant’s brother to whom defendant admitted he
sold it. Other witnesses for the state also testified that they had
observed a pistol similar to State's Exhibit No. 2 in defendant’s
possession.

The state relied primarily at the sentencing hearing upon
defendant’s confession made in the early morning hours of 1
November 1977 after he had been detained for questioning. Ac-
cording to investigators defendant stated to them that he had
gone to the “Gunpowder Boat Access Area” sometime around
11:00 a.m. on 20 October 1977 to fish after having fished at three
other locations in the area. He recognized Mrs. Sherrill whom he
had seen there before. She was leaving the area, and he helped
her put her boat motor in the back of her car. As she began to tie
up her boat he came at her from behind, wrapped a fish stringer
around her neck and began to strangle her. She apparently lost
consciousness; and he pulled her up on the bank, tore open her
blouse and fondled her breasts. Being unable to loosen her
underclothing, he took out a knife with which he “cut the tip por-
tion of the corset open and pulled back the panty hose and pan-
ties and cut those open. Then he raped her. He stated that he did
not get an erection, but he did manage to penetrate slightly. He
also stated that he did not have an orgasm ... .” Realizing that
she was not dead and being afraid that she would scream, he stab-
bed her in the heart with the knife.

Evidence for defendant at the sentencing hearing tended to
show as follows: He was, according to investigators, “fully
cooperative” with them. He had written a letter while in jail to
Mrs. Ed Foster, the operator of Bethlehem Marina on Lake
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Hickory, where defendant had purchased the fish stringer which
he apparently used to strangle Mrs. Sherrill. The letter apolo-
gized “for any inconvenience or embarrassment which [Mrs.
Foster] might have suffered” arising from his involvement in Mrs.
Sherrill’'s death. Defendant had been active at Grace Baptist
Church and, after the murder, expressed “sorrow, remorse and
grief” to the pastor of that church. Defendant had a reputation
for good character in his community. He was a dependabie
employee, thought of by his employer as honest, punctual, and
hard working. His fellow workers considered him to be “a good
fellow and a good worker” who ‘“got along well with all of the
others.” They had never known him to harm, embarrass, be offen-
sive or abusive to anyone. He was considered by a number of
witnesses to be “an easy going, friendly normal individual.” His
jailer testified that, as a prisoner, he was “quiet . . . and never
caused any trouble” and that he “was a model prisoner.” He told
the jail chaplain that he had attempted to write a letter to Mr.
Sherrill apologizing for the death of Mrs. Sherrill “but could not
put his words on paper.”

Dr. Richard Proctor, who on order of the court had examined
defendant, testified that he suffered from schizophrenia, “a
disorder where there is an extremely strong genetic component,
and it is the opinion of most experts that the disorder is the
result of certain chemical changes that take place in the central
nervous system or in the brain.” Defendant’s childhood showed a
history of suicide attempts at ages 12, 14 “and again in the 11th
Grade.” As a child defendant had few friends, tended to “bottle
up” his feelings, particularly his feelings of ‘“hostility, anger,
frustration.” His siblings and his schoolmates made fun of him. In
Dr. Proctor’s opinion defendant was in the throes of a “mental or
emotional disturbance at the time of the murder of Mabel
Bowman Sherrill” and “the capacity of {defendant] to appreciate
the criminality of his conduct or to conform his conduct to the re-
quirements of law was impaired at the time he killed Mabel
Bowman Sherrill.” Dr. Proctor did feel, however, that defendant
understood the position he was in and its legal consequences and
that he knew the difference between right and wrong at the time
of the incident “even though he was suffering from a mental
defect or disease.”
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The state and defendant stipulated that defendant had no
prior criminal record with the exception of one occasion where he
received a ticket for fishing without a license.

After arguments of counsel the court instructed the jurors
generally upon their duties and specifically with regard to the ap-
plication of G.S. 15A-2000. The court submitted the following writ-
ten “Issues and Recommendation as to Punishment,” which issues
and recommendation the jury ultimately returned as follows
(Defendant’s exceptions thereto are also noted.):

“1. Do you find beyond a reasonable doubt the presence
of one or more —aggravating circumstances from the follow-
ing list?

ANSWER: Yes.

Check those aggravating circumstances that you have
found beyond a reasonable doubt:

_X _ The capital felony was committed while the de-
fendant was engaged in the commission of, or attempt to
commit, rape. Rape is forcible sexual intercourse with a
woman against her will.

X The capital felony was especially heinous, atrocious
or cruel.

EXCEPTION NoO. 33

2. Do you find that one or more of the following
mitigating circumstances existed?

ANSWER: Yes

_X_(a) The defendant has no significant history of prior
criminal activity.

X (b) The capital felony was committed while the defend-
ant was under the influence of mental or emotional disturb-
ance.

(c) The capacity of the defendant to appreciate the
criminality of his conduct or to conform his conduct to the re-
quirements of law was impaired.
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(d) Any other circumstance arising from the evidence
which the jury deems to have mitigating value.

EXCEPTION NOS. 34 and 38

3. Do you find that the mitigating circumstances are in-
sufficient to outweigh the aggravating circumstances?

ANSWER: Yes
EXCEPTION NOS. 35 and 36

4. Do you find beyond a reasonable doubt that the ag-
gravating circumstance or circumstances are sufficiently
substantial to call for the imposition of the death penalty?

ANSWER: Yes”

Upon the jury’s recommendation that defendant be sentenced
to death, the court entered judgment accordingly.

II

In order to deal with defendant’s contentions regarding the
application to him of specific provisions of our death penalty
statute it is necessary to consider it from the perspective of the
legal history leading to its enactment. This is so notwithstanding
that because of the result we reach we need not decide whether
defendant could be constitutionally sentenced to death under our
statute. State v. Cherry, 298 N.C. 86, 257 S.E. 2d 551 (1979); State
v, Goodman, 298 N.C. 1, 257 S.E. 2d 569 (1979). We must construe
important provisions of the statute. The first maxim of statutory
construction is to ascertain the intent of the legislature. To do
this this Court should consider the statute as a whole, the spirit
of the statute, the evils it was designed to remedy, and what the
statute seeks to accomplish. See generally In re Arthur, 291 N.C.
640, 231 S.E. 2d 614 (1977); State v. Hart, 287 N.C. 76, 213 S.E. 2d
291 (1975); Domestic Electric Service, Inc. v. Rocky Mount, 20
N.C. App. 347, 201 S.E. 2d 508, aff'd 285 N.C. 135, 203 S.E. 2d 838
(1974). In the context of this statute, proper weight can be given
these factors only after an understanding of the legal milieu in
which it was enacted.

The legal history which ultimately gave birth to the statute
began with Furman v. Georgia, 408 U.S. 238 (1972) in which five
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justices of the United States Supreme Court concurred in a per
curiam opinion holding that the imposition of the death penalty in
cases arising from Georgia and Texas constituted cruel and
unusual punishment in violation of the Eighth and Fourteenth
Amendments. Each of the five majority justices wrote a separate
concurring opinion, two (Justices Brennan and Marshall) on the
ground that the death penalty was cruel and unusual per se and
could not be carried out under any circumstances. The glue which
seemed to hold two others (Justices Stewart and White) to the
majority position was that the statutes under which petitioners
were sentenced delegated “to judges or juries the decision as to
those [capital] cases, if any, in which the penalty will be utilized”
in such a way as to provide “no meaningful basis for
distinguishing the few cases in which it is imposed from the many
cases in which it is not,” id. at 311, 313 (White, J., concurring),
thereby permitting “this unique penalty to be . . . wantonly and

. freakishly imposed.” Id. at 310 (Stewart, J., concurring).
Justice Douglas felt that the statutes in question were “pregnant
with diserimination.” Id. at 257.

Four members of the Court later acknowledged in Lockett v.
Ohio, 438 U.S. 586, 599-600 (1978):

“Predictably, the variety of opinions supporting the
judgment in Furman engendered confusion as to what was
required in order to impose the death penalty in accord with
the Eighth Amendment. Some states responded to what was
thought to be the command of Furman by adopting man-
datory death penalties for a limited category of specific
crimes thus eliminating all discretion from the sentencing
process in capital cases. Other states attempted to continue
the practice of individually assessing the culpability of each
individual defendant convicted of a capital offense and, at the
same time, to comply with Furman, by providing standards
to guide the sentencing decision.”

North Carolina followed the former course. A majority of this
Court in State v. Waddell, 282 N.C. 431, 194 S.E. 2d 19 (1973}, in-
terpreted Furman to mean not the abolition of capital punishment
per se but rather the prohibition of its infliction “if either judge
or jury is permitted to impose that sentence as a matter of discre-
tion.” Id. at 439, 194 S.E. 2d at 25. The majority in Waddell con-
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cluded that our death penalty statutes, all of which contained a
proviso that a jury by its recommendation could fix the punish-
ment at life imprisonment’ were severable. This Court read Fur-
man, then, only to invalidate the discretionary provisos leaving
death as the mandatory punishment for capital crimes in this
state. On 8 April 1974 the legislature, by enactment of Chapter
1201 of 1973 Session Laws, rewrote G.S. 14-17 and G.S. 14-21 to
make death the mandatory sentence for first degree murder and
the newly created crime of first degree rape. By this same enact-
ment it rewrote G.S. 14-52 and G.S. 14-58 to provide that life im-
prisonment would be the mandatory penalty for first degree
burglary and arson, respectively. See State v. Woodson, 287 N.C.
578, 215 S.E. 2d 607 (1975). Woodson was the first case reaching
this Court in which a defendant was sentenced to death under the
new death penalty enactment. We unanimously affirmed both the
convictions and the sentences of death imposed in that case.

The Woodson case reached the United States Supreme Court
at about the same time as capital cases arising from Georgia,
Florida, Texas and Louisiana. Decision in all cases was rendered
on 2 July 1976. The mandatory death penalty statutes in North
Carolina, Woodson v. North Carolina, 428 U.S. 280, and Louisiana,
Roberts v. Louisiana, 428 U.S. 325, were nullified as being
violative of the prohibition against cruel and unusual punishment
under the Eighth and Fourteenth Amendments. Death sentences
imposed under the statutes of Georgia, Gregg v. Georgia, 428 U.S.
153, Florida, Proffitt v. Florida, 428 U.S. 242, and Texas, Jurek v.
Texas, 428 U.S. 262, were sustained. This quintet of cases, Gregg,
Proffitt, Jurek, Woodson, and Roberts, made clear that neither
unbridled, unguided discretion nor the absence of all discretion in
the imposition of the death penalty is constitutionally permissible.
The plurality opinion in Woodson stated that North Carolina had
failed “to provide a constitutionally tolerable response to
Furman’s rejection of unbridled jury discretion in the imposition
of capital sentences” and that North Carolina had failed “to allow
the particularized consideration of relevant aspects of the
character and record of each convicted defendant before the im-
position upon him of a sentence of death.” 428 U.S. at 302-03.

7. G.8. 1417 (Murder); G.S. 14-21 (Rape) G.S. 14-52 (Burglary); G.S. 14-58 (Arson) (1B N.C. Gen. Stat., 1969
Replacement Volume!.
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Furman was read in the controlling opinions of these cases as
mandating “that where discretion is afforded a sentencing body
on a matter so grave as the determination of whether a human
life should be taken or spared, that discretion must be suitably
directed and limited so as to minimize the risk of wholly arbitrary
and capricious action.” Gregg v. Georgia, supra, 428 U.S. at 189,
The statutes of Georgia, Florida, and Texas were found to pro-
vide both this necessary direction and sufficient limitation on the
sentencing authorities’ discretion in death cases.

In Gregg, Proffitt and Jurek petitioners argued that the
standards designed to guide the sentencer were so vague, over-
broad, and inconclusive as to permit, in practice if not in theory,
the same kind of unbridled discretion found impermissible in Fur-
man. Petitioners argued that the legislation was “no more than
cosmetic in nature and [had] in fact not eliminated the ar-
bitrariness and caprice of the system” condemned in Furman.
Jurek v. Texas, supra, 428 U.S. at 274. The Supreme Court, in
meeting this argument and sustaining the challenged statutes,
relied heavily on several factors. One was that the state courts
from which the cases arose had, themselves, carefully considered
and construed specific provisions so as to bring the statutes
within constitutional ambit.® Secondly, the Supreme Court stress-
ed the importance of careful jury instructions when the jury is
the sentencing authority.” Finally, the Supreme Court placed

8. Texas, for example, had construed certain of its statutory provisions, not otherwise clear on the point,
to permit a defendant to bring to the jury's attention mitigating circumstances. Jurek v. Texas, supra, 428
U.8. at 272, Without this construction Texas’ statute would have been found constitutionally wanting. See
Lockett v. Ohio, 438 U.8. 586 {1978}, Florida had construed one of the aggravating circumstances, t.e., that the
murder was “especially heinous, atrocious, or cruel” so as to make this phrase more than a catchall ag-
gravating circumstance applicable to any murder. It narrowed the definition so that it applied only to “the con-
scienceless or pitiless erime which is unnecessarily torturous to the vietim." Proffitt v. Florida, supra, 428 U.S.
at 255. This Court has adopted this construction in State ». Goodman, supra, decided today.

9. The Court said in Gregg v. Georgia, supra, 428 U.S. at 192-93:

"But the provision of relevant information under fair procedural rules is not alone sufficient to
guarantee that the information will be properly used in the imposition of punishmeat, especially if
sentencing is performed by a jury. Since the members of a jury will have had little, if any, previous ex-
perience in sentencing, they are unlikely to be skilled in dealing with the information they are given.
See American Bar Association Project on Standards for Criminal Justice Sentencing Alternatives and
Procedures, § 1.1tb), Commentary, pp 46-47 (Approved Draft 1968); President’s Commission on Law En-
forcement and Administration of Justice: The Challenge of Crime in a Free Society. Task Force Report:
The Courts 26 (1967). To the extent that this problem is inherent in jury sentencing, it may not be total-
ly correctible. 1t seems clear, however, that the problem will be alleviated if the jury is given guidance
regarding the factors about the ~rime and the defendant that the state, representing organized society,
deems particularly relevant to the sentencing decision.

“The idea that a jury should be given guidance in its decision making is also hardly a novel proposi-
tion. Juries are invariably given careful instructions on the law and how to apply it before they are
authorized to decide the merits of a lawsuit. It would be virtually unthinkable to allow any other course
in a legal system that has traditionally operated by following prior precedence and fixed rules of law.
{Citations omitted.) When erroneous instructions are given, retrial is often required. It is quite simply a
hallmark of our legal system that juries be carefully and adequately guided in their deliberations.”
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much emphasis on the ‘“safeguard of meaningful appellate
review.” Gregg v. Georgia, supra, 428 U.S. at 195.°

Over a decade before Furman was decided, the drafters of
the Model Penal Code,"! working under the auspices of the
American Law Institute, saw the difficulties in the then prevalent
method of death penalty imposition —unbridled discretion in the
sentencing authority to impose or not to impose death. They pro-
posed in response a more finely tuned system for death penalty
imposition in murder cases. MPC § 201.6, pp. 59-80 (Tent. Draft
No. 9, 1959); MPC § 210.6, pp. 128-33. A comparison of current
death penalty statutes in Georgia, Florida, and North Carolina
with the MPC demonstate that all three states drew heavily on
MPC § 210.6." In broad outline this section provides: (1)
sentence of life imprisonment shall be imposed by the court if it is
satisfied that certain factors exist. (2) If none of these factors ex-
ist, the question of sentence shall be left either to a court or jury,
depending on who determined defendant’s guilt, in a separate
sentencing procedure. (3) The sentencer is directed to consider at
the sentencing hearing any matter deemed ‘“relevant . . . in-
cluding but not limited to the nature and circumstances of the
crime, the defendant’s character, background, history, mental and
physicial condition and any of the aggravating or mitigating cir-
cumstances enumerated in Subsections (3) and (4) of this section.”
(4) The sentencer is directed not to impose or recommend death
“unless it finds one of the aggravating circumstances enumerated
in Section (3) and further finds that there are no mitigating cir-
cumstances sufficiently substantial to call for leniency.”*®

10. The Court noted that the Supreme Court of Georgia had taken its review responsibilities quite
seriously citing a number of Georgia Supreme Court cases setting out standards to be followed by that Court
in reviewing a death penalty and noting several cases in which the Court had set aside death penalties in favor
of life imprisonment. Gregg v. Georiga, supra, 428 U.S. at 204-06. It is also noted that the Florida Supreme
Court had vacated eight of the twenty-one death sentences that it had reviewed. Proffitt v. Florida, supra, 428
U.8, at 253,

11. The Model Penal Code is hereinafter cited as "MPC.” All references. unless otherwise indicated are to
the Proposed Official Draft published in 1962. This draft was adopted, with minor revision, at the 39th Annual
Meeting of the American Law Institute, See Proceedings, 39th Annual Meeting, The American Law Institute
120-34, 226-27 (1962).

12. See G.S. 15A-2000; Fla. Stat. Ann. § 921.141; Ga. Code Ann. § 27-2534.1.

13. The aggravating and mitigating circumstances listed in § 210.6(3) and (4) are as follows:

“(3} Aggravating Circumstances.

(a) The murder was committed by a convict under sentence of imprisonment.

(b) The defendant was previously convicted of another murder or of a felony involving the use or
threat of violence to the person.
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The MPC’s proposals were based on unusually prescient
observations of the Reporter as noted in the Comments to MPC
§ 201.6 (Tent. Draft No. 9, 1959). The notion that various kinds of
specified murders should be automatically punished by death was
rejected, saying, id. at 68:

“The reason is that we are thoroughly convinced that neither
premeditation and deliberation nor the fact that the homicide
occurred in the commission of a felony included in the typical
enumeration provide criteria which include all homicides that
arguably should be dealt with by the highest sanction or ex-
clude all homicides that should not be. The delimitation
therefore is unsatisfactory. It is at once too narrow and too
broad.

“It is too broad, as we have said, insofar as felony-
murder includes unintentional homicides caused by conduct
which creates small risk of fatal injury or which are even
truly accidental. We do not think there is a case for a death
sentence unless a homicide has been committed purposely or

{c) At the time murder was committed the defendant also committed another murder.

(d} The defendant knowingly created a great risk of death to many persons.

(e) The murder was committed while the defendant was engaged or was an accomplice in the
commission of, or an attempt to commit, or flight after committing or attempting to commit robbery,

rape or deviate sexual intercourse by force or threat of force, arson, burglary or kidnapping.

(f} The murder was committed for the purpose of avoiding or preventing a lawful arrest or effect-
ing an escape from lawful custody.

(g) The murder was committed for pecuniary gain.

(h) The murder was especially heinous, atrocious or cruel, manifesting exceptional depravity.
(4) Mitigating Circumstances.

(a) The defendant has no significant history of prior criminal activity.

(b) The murder was committed while the defendant was under the influence of extreme mental or
emotional disturbance.

(c} The victim was a participant in the defendant’s homicidal conduct or consented to the
homicidal act.

(d) The murder was committed under circumstances which the defendant believed to provide a
moral justification or extenuation for his conduct.

(e) The defendant was an accomplice in a murder committed by another persen and his participa-
tion in the homicidal act was relatively minor.

(f) The defendant acted under duress or under the domination of another person.
lg) At the time of the murder, the capacity of the defendant to appreciate the criminality
[wrongfulness] of his conduct or to conform his conduct to the requirements of law was impaired as a

result of mental disease or defect or intoxication.

(h) The youth of the defendant at the time of the crime.” {(Emphasis supplied.)
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knowingly or with recklessness so great as to manifest ex-
treme or callous indifference to the value of human life. On
the other hand, the present delimitation is, in our view, too
narrow insofar as it excludes cases of wholly wanton reck-
lessness not involving an enumerated felony, such as derail-
ing of a train without purpose to kill; cases of homicide on
momentary impulse without any reasonable cause, which
may manifest exceptional depravity; and cases where the ag-
gravation inheres mainly in the actor’s background or situa-
tion, as when he is a convict or has a record of resort to
violence.”

The drafters of the MPC “reflected a strong sentiment in favor of
tighter controls on the discretionary judgment [and called for]
proof of at least one of the enumerated aggravations to justify
capital sentence.” Id. at 71. Finally the MPC proposed that the ag-
gravating and mitigating circumstances be weighed against each
other."

Against this legal background the North Carolina General
Assembly enacted our present death penalty statute which we
are, for the first time, considering in this and the other capital
cases decided today. The North Carolina statute follows both in
broad outline and in detail the MPC even more closely than did
the statutes of Georgia and Florida.” This is appropriate in-
asmuch as the concerns to which the MPC was addressed were
the same as those considered controlling in the leading opinions

14. The Comments include these statements, id. at 71-72:

"|Wje agree, however, with the Royal Commission on Capital Punishment that ‘there are not in fact
two classes of murder but an infinite variety of offenses which shade off by degrees from the most
atrocious to the most excusable’ and that ‘the factors which determine whether the sentence of death
is the appropnale penalty in particular cases are too complex to be compressed within the limits of a
simple formula. . (Citation omitted.} We think, however, that it is within the realm of possibility to
point to the main c1rcumstances of aggravation and mitigation that should be weighed and weighed
against each other when they are presented in a concrete case. Such circumstances are enumerated in
Subsection (1Me} and Subsections (3} and (4).

“[W]hat is rationally necessary is, as we have said, the balancing of any aggravations against any
mitigations that appear. The object sought is better attained, in our view, by requiring a finding that
an aggravating circumstance has been established and a finding that there are no substantial
mitigating circumstances.” (Emphasis original.}

15. The North Carolina legislature did not, however, follow MPC § 210.6(1) providing, in part, that if cer-
tain mitigating factors existed, e.g., the young age of the defendant, the death penalty could not be imposed.
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of the United States Supreme Court in the cases discussed
above.'

In summary, there are a number of controlling factors
governing the interpretation of our death penalty statute. Un-
bridled discretion in the imposition of the sentence is not permit-
ted. On the other hand, sentencing juries must have some discre-
tion to determine in a rational and consistent manner those cases
in which the death penalty should be imposed. Juries are to be
guided in this process by a carefully defined set of statutory
criteria that allow them to take into account the nature of the
crime and the character of the accused. Thorough jury instrue-
tions, which incorporate and reflect the definitions accorded to
these criteria and which are fully applied to the facts of each
case, must be given. In each case the process must be directed
toward the jury’s having a full understanding of both the relevant
aggravating and mitigating factors and the necessity of balancing
them against each other in determining whether to impose the
death penalty. Lastly, any imposition of the death penalty by the
jury should be searchingly reviewed by the appellate courts to in-
sure the absence of unfairness, arbitrariness or caprice in the
result.

With this legal background in mind, then, we proceed to ex-
amine defendant's contentions regarding the application of
specific provisions of our death penalty statute in this case.

111

[1] Defendant contends the trial court failed adequately to define
the mitigating circumstance set out in G.S. 15A-2000(f)(6)."" As to
this circumstance the jury was told:

16, Indeed the plurality opinion in Gregg expressly endorsed the MPC approach, saying:

“While some have suggested that standards to guide a capital jury's sentencing deliberations are
impossible to formulate, the fact is that such standards have been developed. When the drafters of
the Model Penal Code faced this problem, they concluded ‘that it is within the realm of possibility to
point to the main circumstances of aggravation and of mitigation that should be weighed and weighed
against each other when they are presented in a concrete case.’ ALI, Model Penal Code § 201.6, Com-
ment 3, p 71 (Tent Draft No. 9, 1959) (emphasis in originall. While such standards are by necessity
somewhat general, they do provide guidance to the sentencing authority and thereby reduce the
likelihood that it will impose a sentence that fairly can be called capricious or arbitrary. Where the
sentencing authority is required to specify the factors it relied upon in reaching its decision, the fur-
ther safeguard of meaningful appellate review is available to ensure thal death sentences are not im-
posed capriciously or in a freakish manner.” 428 U.S. at 193-94,

17. See note 1, supra.
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“The third mitigating circumstance listed is: The capaci-
ty of the defendant to appreciate the criminality of his con-
duct or to conform his conduct to the requirements of law
was impaired. That means his capacity to recognize what he
was doing was a criminal act or his capacity to follow the law
was lessened by reason of an impairment of his capacity in
those respects.”'

Defendant argues, with some force, that this instruction is tanta-
mount to telling the jury that defendant’s capacity was impaired
if the jury found his capacity was impaired. We agree that in the
context of the evidence and defendant’s contentions based
thereon, this instruction was prejudicially inadequate.

General Statute 15A-2000(f)(6) is copied largely from MPC
§ 210.6(4)g),"® which rests in turn on MPC § 4.02(2) which pro-
vides:

“Whenever the jury or the Court is authorized to determine
or to recommend whether or not the defendant shall be
sentenced to death or imprisonment upon conviction,
evidence that the capacity of the defendant to appreciate the
criminality [wrongfulness] of his conduct or to conform his
conduct to the requirements of law was impaired as a result
of mental disease or defect is admissible in favor of sentence
of imprisonment.”

Section 4.02(2} has its basis in MPC § 4.01, which states:

“A person is not responsible for criminal conduct if at the
time of such conduct as a result of mental disease or defect
he lacks substantial capacity either to appreciate the
criminality [wrongfulness] of his conduct or to conform his
conduct to the requirements of law.”

While MPC §§ 210.6(4)(g) and 4.02(2) are versions of a mitigating
circumstance in a capital case, § 4.01 represents the MPC’s

18. Later in his instructions the trial judge called the jury's attention to the testimony of Dr. Proctor and
his diagnosis of schizophrenia as bearing on this mitigating factor, but he never defined the terms used in the
statute beyond that given in the text.

19. See note 13, supra.
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recommendation for a definition of legal insanity constituting a
complete defense to a charge of criminal conduct.”

The phrases “to appreciate the criminality of his conduet”
and “to conform his conduct to the requirements of law” are iden-
tical in all MPC provisions and in the mitigating circumstances
defined by our legislature in G.S. 15A-2000(f)(6). The difference
between the MPC’s test for legal insanity and its mitigating cir-
cumstance provisions is that in the former a defendant must lack
“substantial capacity” whereas in the latter his capacity need
only be “impaired.” In this respect the mitigating circumstance in
our statute is identical to the MPC. Our statute differs, however,
from MPC § 210.6(4)(g) in that under it the impairment is not ex-
pressly limited to that caused by “a mental disease or defect or
intoxication.”

In both our statute and the MPC’s mitigating provisions, a
defendant’s impaired capacity does not absolve him of guilt. It is,
rather, a mitigating circumstance which does not control but is
only to be considered on the question of punishment. As pointed
out in the Comment to MPC § 4.02, it embodies the view that im-
paired capacity,

“even though insufficient in degree to establish irrespon-
sibility, should be regarded as a factor favorable to mitiga-
tion of capital punishment . . . . While the provision is
advanced here as a supplement to relaxation of the respon-
sibility ecriteria, it should be added that there is an even
greater need for such basis of mitigation in any jurisdiction
where the strict M’'Naghten rule survives.” MPC § 4.02, p.
193 (Tent. Draft No. 4, 1955).

The definition of legal insanity in MPC § 4.01 was advanced
in response to criticisms of the traditional M’'Naghten test.”’ The
M’Naghten test as a definition of legal insanity continues to be
the law in this state. It was first laid down in M’Naghten’s Case,
10 Clark & Fin. 200, 210 [8 Eng. Reps. 718, 722] (1843). It is stated
in our cases as follows: “[A]n accused is legally insane and exempt

20. As such it was recently adopted in California in People v. Drew, 149 Cal. Rptr. 275, 583 P. 2d 1318
(1978). A majority of the California Supreme Court noted that this test “has won widespread acceptance, hav-
ing been adopted by every federal circuit except for the first circuit and by 15 states.” Supporting citations ap-
pear in 149 Cal. Rptr. at 281, 583 P. 2d at 1324-25 nn. 9, 10.

21. See MPC § 4.01, Comments (Tent. Draft No. 4, 1935).
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from criminal responsibility by reason thereof if he commits an
act which would otherwise be punishable as a crime, and at the
time of so doing is laboring under such a defect of reason, from
disease of the mind, as to be incapable of knowing the nature and
quality of the act he is doing, or, if he does know this, incapable of
distinguishing between right and wrong in relation to such act.”
State v. Swink, 229 N.C. 123, 125, 47 S.E. 2d 852, 853 (1948); ac-
cord, State v. Potter, 285 N.C. 238, 249, 204 S.E. 2d 649, 656-57
(1974), and cases therein cited. Under this test if a defendant, at
the time of his conduct under investigation, Anows the difference
between right and wrong and that his conduct is wrong and
knows the nature and quality of the act he committed, he is legal-
ly sane and criminally responsible.

The criticisms of this test addressed by the MPC are ade-
quately summarized in the Comments to MPC § 4.01, see note 21,
supra, and in People v. Drew, supra note 20, 149 Cal. Rptr. 275,
583 P. 2d 1318. First the M’'Naghten test fails to recognize what
was thought to be well-established in psychiatry —that a person
may often know the nature and quality of his act and that it is
wrong, yet because of a mental disease nevertheless be unable to
refrain from committing it. As the California court pointed out in
People v. Drew, supra, 149 Cal. Rptr. at 279, 583 P. 2d at 1322:

“Current psychiatric opinion . . . holds that mental illness
often leaves the individual’s intellectual understanding
relatively unimpaired, but so affects his emotions or reason
that he is unable to prevent himself from committing the act.
(Citation omitted.) ‘[Ilnsanity does not only, or primarily, af-
fect the cognitive or intellectual faculties, but affects the
whole personality of the patient, including both the will and
the emotions. An insane person may therefore often know
the nature and quality of his act and that it is wrong and for-
bidden by law, and yet commit it as a result of the mental
disease.” (Rep. Royal Com. on Capital Punishment, 1949-1953,
p. 80).”

Second, the M'Naghten test rests on an “all or nothing” con-
cept. A defendant either knows right from wrong in relation to
the act committed in which case he is legally responsible, or he
does mot, in which case he is absolved from responsibility. The
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test recognizes no degrees of incapacity. People v. Drew, supra,
149 Cal. Rptr. at 279, 583 P. 2d at 1322.%

The MPC attempts to meet these criticisms by avoiding the
all or nothing approach of the M'Naghten test and referring in-
stead to lack of “substantial capacity” rather than lack of all
capacity. Second, it incorporates a volitional aspect, similar to but
not the same as the irresistible impulse test, by providing that
lack of “substantial capacity” of a defendant “to conform his con-
duct to the requirements of law” shall constitute legal insanity.®
Finally, instead of relying on a defendant’s “knowledge” of the
moral quality of his act it uses the word “appreciate.” Under this
language even though a defendant may know that his act is
wrong he may, nevertheless, lack substantial capacity to “ap-
preciate” its wrongfulness or criminality. See People v. Drew,
supra, 149 Cal. Rptr. at 282, 583 P. 2d at 1325. The word “ap-
preciate” was obviously carefully chosen. Appreciate means “to
judge or evaluate the worth, merit, quality, or significance of:
comprehend with knowledge, judgment, and discrimination . . . to
judge with heightened perception or understanding . . . to be fully
sensible of . . . .” Webster’s Third New International Dictionary
105 (1971).

Neither the North Carolina General Assembly nor this Court
has chosen to depart from the M'Naghten test when the issue is
whether legal insanity constitutes a complete defense in a

22. The Comments to MPC § 4.01 make the point as follows:

“One further problem must be faced. In addressing itself to impairment of the cognitive capacity,
M Naghten demands that impairment be complete: the actor must not know. So, too, the irresistible
impulse criterion presupposes a complete impairment of capacity for self-control. The extremity of
these conceptions is, we think, the point that poses largest difficulty to psychiatrists when called upon
to aid in their administration. The schizophrenic, for example, is disoriented from reality: the disorien-
tation is extreme; but it is rarely total. Most psychotics will respond to a command of someone in
authority within the mental hospital; they thus have some capacity to conform to a norm. But this is
very different from the question whether they have the capacity to conform to requirements that are
not thus immediately symbolized by an attendant or policeman at the elbow. Nothing makes the in-
quiry into responsibility more unreal for the psychiatrist than limitation of the issue to some ultimate
extreme of total incapacity, when clinical experience reveals only a graded scale with marks along the
way. (Citation omitted.)

“We think this difficulty can and must be met. The law must recognize that when there is no
black and white it must content itseif with different shades of gray. The draft, accordingly, does not
demand complete impairment of capacity. It asks instead for substantial impairment. This is all, we
think, that candid witnesses, called on to infer the nature of the situation at a time that they did not
observe, can ever confidently say, even when they know that a disorder was extreme.” MPC § 4.01, p.
158 (Tent. Draft No. 4, 1955). (Emphasis original.)

23. In North Carolina, of course, the irresistible impulse doctrine, adopted in many states as an adjunct to
the M'Naghten rule, has heen rejected as a test for legal insanity absolving the defendant of all criminal
responsibility. State v. Wetmore, 287 N.C. 344, 357, 215 S.E. 2d 51, 58-59 (1975); State v. Humphrey, 283 N.C.
570, 574, 196 S.E. 2d 516, 519 (1973}
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criminal case. Nothing we say here is intended to be our criticism
of that test for this purpose; nor is it to be thought a suggestion
that the test as a guage for legal insanity in criminal cases be
modified. The legislature, though, by enacting G.S. 15A-2000(f)6)
has determined to depart from the M'Naghten test and to adopt
the MPC test for mental capacity as a mitigating circumstance to
be considered on the question of punishment in capital cases. This
mitigating circumstance may exist even if a defendant has capaci-
ty to know right from wrong, to know that the act he committed
was wrong, and to know the nature and quality of that act. It
would exist even under these circumstances if the defendant’s
capacity to appreciate (to fully comprehend or be fully sensible of)
the criminality (wrongfulness) of his conduct was impaired (lessen-
ed or diminished), or if defendant’s capacity to follow the law and
refrain from engaging in the illegal conduct was likewise impaired
(lessened or diminished).

In the context of the evidence and contentions in this case it
was incumbent upon the trial judge to explain {fully this
mitigating circumstance to the jury. The only testimony at the
sentencing hearing relative to defendant’'s mental disease was
that given by Dr. Richard Proctor, although Dr. Groce, testifying
at an earlier hearing, agreed with Dr. Proctor’s diagnosis that
defendant suffered from schizophrenia. Both doctors described it
as “latent.” The “latent” quality of the disease was described by
Dr. Proctor as follows:

“Schizophrenia once it appears may be episodic. . . .
[TThere are many times when it is completely under control,
but as an example, an individual who has diabetes can have
their diabetic condition under control through the use of diet
and insulin but they still have the diabetes . . ..

“At this time, I would consider the defendant a latent
schizophrenic. It does change —he does go from latent to ac-
tive schizophrenic.

“The defendant’s schizophrenia is difficult to grade. I
would grade his schizophrenic disease as moderate. In his
grade of schizophrenia, it would not be likely over the course
of his lifetime for people that have known him real well to
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have noticed episodes of bizarre or at least unusual behavior.
There wouldn't be any inkling from people who knew him
that he was suffering from this disease or had this problem.”

Dr. Proctor expressed three crucial opinions. These were: (1)
defendant was under the influence of a mental or emotional
disturbance at the time of the murder; (2) defendant’s capacity to
appreciate the criminality of his conduct and to conform his con-
duct to the requirements of law was impaired at that time; and (3)
defendant knew then the difference between right and wrong
even though he was suffering from a mental defect or disease.

Defendant conceded at trial through his plea of guilty that he
was legally sane; and his counsel admitted on oral argument that
he had no evidence of defendant’s legal insanity as defined under
the M’Naghten test. During oral argument the Court pursued this
point at length. Defendant’s counsel stated that had Dr. Proctor
been of the opinion that defendant did not know the difference
between right and wrong, a plea of not guilty, bottomed on an in-
sanity defense, would have been tendered. Not, therefore, being
able to rely on an insanity defense under the law of North
Carolina in the guilt phase of the trial, defendant heavily relied
upon the mitigating circumstance set out in G.S. 15A-2000(f)(6) to
persuade the jury that he should be sentenced to life imprison-
ment rather than death. It is fair to say that this mitigating cir-
cumstance was almost “the whole case” so far as defendant was
concerned on the question of punishment.

On this state of the record, then, the trial court’s eryptic
reference to this mitigating circumstance in the definitional por-
tion of his instructions was prejudicially insufficient. Defendant
was entitled to a fuller treatment of the issue. The trial court
should have explained the difference between defendant’s capaci-
ty to know right from wrong which defendant conceded he
possessed, and the impairment of his capacity to appreciate the
criminality of his conduct from which his evidence indicated and
he contends he suffered. While defendant might have known that
his conduct was wrong, he might not have been able to ap-
preciate, z.e., to fully comprehend, or be fully sensible, of its
wrongfulness. Further while his capacity to so appreciate the
wrongfulness of his conduct might not have been totally
obliterated, it might have been impaired, te., lessened or
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diminished. The trial court should also have more carefully ex-
plained that even if there was no impairment of defendant’s
capacity to appreciate the criminality of his conduct, the jury
should nevertheless find the existence of this mitigating factor if
it believed that defendant’s capacity to conform his conduct to the
law, i.e., his capacity to refrain from illegal conduct, was impaired.
Again, this does not mean that defendant must wholly lack all
capacity to conform. It means only that such capacity as he might
otherwise have had in the absence of his mental defect is lessened
or diminished because of the defect.

For failure of the trial court to so instruct the jury in the
context of the evidence and contentions in this case defendant is
entitled to a new hearing on the question of his sentence.

On this point this case is distinguishable from State v. Good-
man, supra, 298 N.C. 1, 257 S.E. 2d 569. We there held the in-
struction explaining G.S. 15A-2000(f)(6) to be sufficient. Goodman
involved aleoholic intoxication, a condition much better
understood by the average layman than such a mental disease as
schizophrenia, with which we are here concerned. The real ques-
tion in Goodman, furthermore, was whether defendant’s aleoholic
intoxication had progressed to such an extent as even to impair
his faculties. On this issue the instruction as given in Goodman
was sufficient. The issue here is much more complex, and the in-
adequacy of the instruction given the jury is clearly prejudicial.

Iv
A

Defendant contends the trial court erred in failing to submit
various ‘“other” mitigating circumstances in writing. G.S.
15A-2000(f) lists eight mitigating circumstances which might arise,
but it specifically provides that consideration shall net be limited
to these eight. Subsection (f){9) authorizes the jury to consider
“any other circumstance arising from the evidence which the jury
deems to have mitigating value.” In this case the trial court sub-
mitted a written list of mitigating circumstances which included
only those expressly set out in the statute.? Included on the list

24. Submission in writing of possible mitigating factors was approved in State v. Goodman, supra. G.S,
15A-2000{(c) requires that aggravating circumstances and other findings prerequisite to the imposition of the
death penalty be in writing.
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was the catchall, “any other circumstance . .. .” As to this the
jury was instructed as follows:

“The legislature has not provided any further listing of what
those circumstances may be, but leaves it to the jury to de-
termine from the evidence whether you deem other circum-
stances to exist, which would have mitigating value. You
might consider such things as his cooperation with the law
enforcement officer; his full confession to this crime, to which
he has entered this plea of guilty; his help in producing evi-
dence to the State of this crime; the fact that he's been a
model prisoner since shortly after he was incarcerated in this
crime in late October or early November in 1977, are some
things that you might consider as other mitigating circum-
stances in this case.”

Defendant argues that at least these circumstances mention-
ed by the trial court should have been included on the written list
submitted to the jury. Further defendant contends the trial judge
erred in failing to mention defendant’s good character as a
mitigating circumstance. Much of defendant’s evidence during the
sentencing hearing was devoted to proving that defendant’s
character and reputation in his community was good. A number of
character witnesses testified to this effect.

We held in State v. Goodman, supra, that an instruection
which failed to include defendant’s intoxication per se as a
mitigating circumstance was nevertheless adequate in that it did
not preclude the jury from considering it and “the court is not re-
quired to sift through the evidence and search out every possible
circumstance which the jury might find to have mitigating value.”
298 N.C. at 34, 257 S.E. 2d at 590. We note, in addition, that when
a defendant pleads not guilty in a criminal case and offers
evidence of his good character he is entitled to have the jury con-
sider such evidence both as bearing upon his credibility as a
witness, if he testifies in his own behalf, and as substantive
evidence on the issue of guilt. State v. Bridgers, 233 N.C. 577, 64
S.E. 2d 867 (1951). Failure to so instruct the jury, however, will
Rot be held for error unless the defendant specifically requests
such an instruction. State v. Burell, 252 N.C. 115, 113 S.E. 2d 16
{1960).

[2] The trial court may have considered that the mitigating cir-
cumstance which refers to a defendant’s lack of “significant
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history of prior criminal activity”* encompassed defendant’s con-
tention regarding his good character. Such, of course, should not
be the case. Good character imports more than simply the
absence of criminal convictions.

“[Good moral character] is something more than the
absence of bad character. It is the good name which [a per-
son] has acquired, or should have acquired, through associa-
tion with his fellows. It means that he must have conducted
himself as a man of upright character ordinarily would,
should or does. Such character expresses itself, not in
negatives nor in following the line of least resistance, but
quite often in the will to do the unpleasant thing, if it is
right, and the resolve not to do the pleasant thing, if it is
wrong.” In re Rogers, 297 N.C. 48, 58, 253 S.E. 2d 912, 918
(1979), quoting In re Applicants for License, 191 N.C. 235,
238, 131 S.E. 661, 663 (1926).

[3] Frequently, however, there may be a number of things in-
cluding good character, which a defendant contends the jury
should consider in mitigation. In order to insure that the trial
judge mentions these to the jury in his instructions the defendant
must file a timely request. Otherwise failure of the court to men-
tion any particular item as a possible mitigating factor will not be
held for error so long as the trial judge instructs that the jury
may consider any circumstance which it finds to have mitigating
value pursuant to G.S. 15A-2000(f)9). The trial court so instructed
the jury in this case. That defendant here made no timely request
that additional mitigating factors be submitted to the jury in
writing is, likewise, a complete answer to the trial judge's failure
to do so.

[4] If, however, a defendant makes a timely request for a listing
in writing of possible mitigating circumstances, supported by the
evidence, and if these circumstances are such that the jury could
reasonably deem them to have mitigating value, we are of the
opinion that the trial judge must put such circumstances on the
written list.

The legislature did not intend to give those mitigating cir-
cumstances expressly mentioned in the statute primacy over

25, See G.S. 15A-2000(fX1).
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others which might be included in the “any other circumstance”
provision. Such an intent, if it existed, might run afoul of Lockett
v. Ohio, supra, 438 U.S. 586. In Lockett Ohio’s death penalty
statute was found unconstitutional under the Eighth and Four-
teenth Amendments because the Ohio sentencing authority could
consider only three mitigating factors and none other. The
Supreme Court concluded, id. at 604-05, 608:

“that the Eighth and Fourteenth Amendments require that
the sentencer, in all but the rarest kind of capital case, not
be precluded from considering as a mitigating factor, any
aspect of a defendant’s character or record and any of the
circumstances of the offense that the defendant proffers as a
basis for a sentence less than death . . . . The need for
treating each defendant in a capital case with that degree of
respect due the uniqueness of the individual is far more im-
portant than in non-capital cases . ... The nonavailability of
corrective or modifying mechanisms with respect to an ex-
ecuted capital sentence underscores the need for individualiz-
ed consideration as a constitutional requirement in imposing
the death sentence.

“There is no perfect procedure for deciding in which
cases governmental authority should be used to impose
death. But a statute that prevents the sentencer in all capital
cases from giving independent mitigating weight to aspects
of the defendant’s character and record and to circumstances
of the offense proffered in mitigation creates the risk that
the death penalty will be imposed in spite of factors which
may call for a less severe penalty. When the choice is be-
tween life and death, that risk is unacceptable and incompati-
ble with the commands of the Eighth and Fourteenth Amend-
ments.

“To meet constitutional requirements, a death penalty
statute must not preclude consideration of relevant
mitigating factors.” (Emphasis original.)

A footnote to the quoted sections of Lockett provides, “Nothing
in this opinion limits the traditional authority of a court to ex-
clude, as irrelevant, evidence not bearing on the defendant’s
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character, prior record or the circumstances of his offense.” Id. at
604 n. 12.

Under Lockett a legislature would be free to provide that the
existence of certain mitigating factors would preclude the imposi-
tion of the death penalty, while the existence of others should
simply be considered, but not as controlling, on the question.”® A
death penalty sentencing statute, however, which by its terms or
the manner in which it is applied, puts some mitigating cir-
cumstances in writing and leaves others to the jury’s recollection
might be constitutionally impermissible under the reasoning of
Lockett. For if the sentencing authority cannot be precluded from
considering any relevant mitigating circumstance supported by
the evidence neither should such circumstances be submitted to it
in a manner which makes some seemingly less worthy of con-
sideration than others.

Thus we are satisfied that our legislature intended that all
mitigating circumstances, both those expressly mentioned in the
statute and others which might be submitted under G.S.
15A-2000(f)(9), be on equal footing before the jury. If those which
are expressly mentioned are submitted in writing, as we believe
they should be, then any other relevant circumstance proffered
by the defendant as having mitigating value which is supported
by the evidence and which the jury may reasonably deem to have
mitigating value must, upon defendant’s timely request, also be
submitted in writing.

Since, however, defendant made no specific request to in-
clude possible “other mitigating circumstances” on the written
verdict form submitted to the jury® and, likewise, made no timely
request to include defendant’s good character as a mitigating cir-
cumstance, we find no error in the actions of the trial judge in
failing to do these things.

B

Defendant next contends the trial judge should have peremp-
torily instructed the jury to find that his capacity to appreciate

26. See, e.g., MPC § 210.6{1), discussed in note 15 supra.

27. Defendant did timely request that all the jury instructions be put in writing and delivered to the jury
for use in their deliberation. This request does not suffice as a request to list all mitigating factors on the writ-
ten verdict form.



N.C] SPRING TERM 1979 75

State v. Johnson

the criminality of his conduct or to conform his conduct to the re-
quirements of law was impaired. “When all the evidence offered
suffices, if true, to establish the controverted fact, the court may
give a peremptory instruction—that is, if the jury find the facts
to be as all the evidence tends to show, it will answer the inquiry
in an indicated manner . ... A peremptory instruction does not
deprive the jury of its right to reject the evidence because of a
lack of faith in its credibility.” Chisolm v. Hall, 255 N.C. 374, 376,
121 S.E. 2d 726, 728 (1961). A peremptory instruction may be
given in favor of the party having the burden of proof on the
issue. Flintall v. Insurance Co., 259 N.C. 666, 131 S.E. 2d 312
(1963).

While our death penalty statute does not expressly allocate
the burden of proof with regard to mitigating circumstances, this
burden must be borne by either the state or the defendant. On
every factual issue, one side or the other must have the burden of
proof. The statute makes it clear that the state must bear the
burden of proving aggravating circumstances beyond a reasonable
doubt. G.S. 15A-2000(cX1). The state must also prove beyond a
reasonable doubt that the statutory aggravating circumstances
found to exist are sufficiently substantial to call for the imposi-
tion of the death penalty and that the aggravating circumstances
outweigh whatever mitigating circumstances the jury finds. G.S.
15A-2000(c)(2)(3); State v. Goodman, supra, 298 N.C. 1, 257 S.E. 2d
569; State v. Cherry, supra, 298 N.C. 86, 257 S.E. 2d 551.

It is the defendant in these cases who will be asserting the
existence of mitigating circumstances and urging the jury to con-
sider them. Logically the defendant should have the burden of
persuading the jury that the mitigating circumstances upon which
he relies do in fact exist. We recently held in State v. Williams,
295 N.C. 655, 249 S.E. 2d 709 (1978), that the defendant in a kid-
napping case had the burden to persuade the jury by a
preponderance of the evidence of the existence of mitigating fac-
tors listed in the kidnapping statute, G.S. 14-39. After careful
review of the controlling authorities,”® we concluded in Williams
that it was not a violation of constitutional due process to place
upon the defendant the burden of persuasion on factors which

28. Patterson v. New York, 432 U.S. 197 (1977); Mullaney v. Wilbur, 421 U.S. 684 (1975); In re Winship,
397 U.S. 358 (1970} State v. Hankerson, 288 N.C. 632, 220 S.E. 2d 575 (1875}, revd on other grounds sub nom,
Hankerson v. North Carolina, 432 U.S. 233 (1977).
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mitigated his offense. Qur reasoning in Williams is equally ap-
plicable here. Neither aggravating nor mitigating circumstances
are elements of the crime of first degree murder. They are cir-
cumstances which the jury considers in determining the sentence
to be imposed for that crime.”

[5] We hold, therefore, that the burden of persuading the jury
on the issue of the existence of any mitigating circumstance is
upon the defendant and that the standard of proof is by a
preponderance of the evidence. Where, however, all of the
evidence in the case, if believed, tends to show that a particular
mitigating circumstance does exist, the defendant is entitled to a
peremptory instruction on that circumstance.

[6] Here the only expert witness to testify as to defendant’s
capacity to appreciate the criminality of his conduect or to conform
his conduct to the requirements of law was Dr. Proctor. He stated
that in his opinion defendant’s capacity was impaired in both
respects.

There was also, however, testimony before the jury from
Mrs. Ed Foster. She saw defendant twice on 20 October 1977.
That morning he bought some minnows and a fish stringer. He
came back early in the afternoon and asked to use the bathroom
to wash up. Afterwards he asked Mrs. Foster if he had lost a
knife there. They looked for the knife and were unable to find it.
Defendant then asked Mrs. Foster and her husband if he could
leave a gun at the store, and her husband said no. Mrs. Foster
described defendant’s demeanor that day in the following terms:

“Based on my observation of the defendant during the
time I have known him, I would say that his speech and man-
nerisms on the 20th were normal. I would describe Dale as
being . . . shy and just a quiet person.”

Mrs. Foster's observations of and conversations with defendant
on 20 October 1977 were roughly contemporaneous with the
murder of Mrs. Sherrill. It was her opinion that he was acting
normally at that time. Her description of his conduct tends to sup-

29. Ohio placed the burden of proving mitigating circumstances by a preponderance of the evidence on
the defendant by clear implication in its death penalty statute, Ghio Rev. Code Annot. §§ 2929.03(E),
2929.04(B). This was noted by the United States Supreme Court in Lockett v. Ohio, supra, 438 U.S. at 607, It
was not the subject of comment. The Ohio statute was found unconstitutional on other grounds as noted in
text above.
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port that conclusion. “Generally, lay witness testimony concerning
a person’s mental capacity and condition is admissible as long as
the witness has had a reasonable opportunity to observe the per-
son and form an opinion satisfactory to himself on this issue.”
State v. Hedrick, 289 N.C. 232, 237, 221 S.E. 2d 350, 354 (1976).
Mrs. Foster’s opinion that defendant was “normal” on 20 October
1977 satisfied all the requirements of this rule and was properly
admitted. It was competent evidence for the jury to consider on
the issue of impaired capacity.

Dr. Proctor’s testimony would have supported a jury finding
in defendant’s favor on the impaired capacity mitigating cir-
cumstance. Mrs. Foster’s testimony would have supported a con-
trary finding. A peremptory instruction is inappropriate when
there is conflicting evidence on an issue. Perry v. Trust Co., 226
N.C. 667, 40 S.E. 2d 116 (1946). The trial judge did not, therefore,
err in failing to give one here.

[5] Furthermore, just as the trial judge should not on his own be
required to sift the evidence for every possible mitigating cir-
cumstance which the jury might find, neither should he be re-
quired to determine on his own which mitigating circumstance is
deserving of a peremptory instruction in defendant’s favor. In
order to be entitled to such an instruction defendant must timely
request it. If so requested and if defendant is otherwise entitled
to it, it will be error for the trial judge not to give it. Failure of
defendant here to make a request for such an instruction is an ad-
ditional reason for concluding that no error was committed by the
trial judge in failing to give it.

\'

Defendant contends the trial court erred in ruling that it
could not approve a plea bargain whereby defendant would plead
guilty to first degree murder and the state would recommend a
life sentence. At the outset of the proceedings the state and
defendant inquired whether Judge Collier would approve such a
plea bargain. Judge Collier stated his opinion that he could not do
so in a capital case because the statute did not provide for it.
Thereafter, according to affidavits of Judge Collier and Mr.
Donald E. Greene, District Attorney for the Twenty-Fifth Judicial
District, “No further discussion occurred between the State and
the defendant regarding plea bargaining” and no plea bargain was
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entered into. Defendant stated at his arraignment that he had not
entered his plea as a part of a plea bargain. It is not clear from
the record whether it was contemplated that any recommendation
the state might make pursuant to a plea bargain would be made
to a jury at the sentencing hearing or to the court, which would
then sentence defendant without the intervention of a jury.

A short answer to this contention is that no bargain was ever
made or formally submitted to Judge Collier for his approval. To
meet, however, defendant’s contention that such a bargain might
have been struck had Judge Collier not indicated in advance that
he would not approve it, we choose to discuss the merits of the
argument.

[71 The question raised is whether a defendant may plead guilty
to first degree murder and by prearrangement with the state be
sentenced to life imprisonment without the intervention of a jury.
The answer is no. It is true that the statute does not expressly
prohibit such an arrangement. We are satisfied, however, that the
plain language of its provisions demonstrates the legislature
never intended such a procedure to be available. G.S.
15A-2000(a)(1) provides: “Upon conviction or adjudication of guilt
of a defendant of a capital felony, the court shall conduct a
separate sentencing proceeding to determine whether the defend-
ant should be sentenced to death or life imprisonment.” (Em-
phasis supplied.) The remaining portions of G.S. 15A-2000
describe the manner in which the ‘“separate sentencing pro-
ceeding” shall be conducted. G.S. 15A-2001 provides: “Any person
who has been indicted for an offense punishable by death may
enter a plea of guilty at any time after his indictment, and the
judge of the superior court having jurisdiction may sentence such
person to life imprisonment or to death pursuant to the pro-
cedures of G.S. 15A4-2000. Before sentencing the defendant, the
presiding judge shall empanel a jury for the limited purpose of
hearing evidence and determining a sentence recommendation as
to the appropriate sentence pursuant to G.S. 15A-2000. The jury's
sentence recommendation in cases where the defendant pleads
guilty shall be determined under the same procedure of G.S.
15A-2000 applicable to defendants who have been tried and found
guilty by a jury.” (Emphasis supplied.)
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[8] We do not see how the legislature could have expressed in
plainer language its intent that the question of sentence in a
capital case be determined in the same manner whether a defend-
ant pleads guilty to the capital offense or is found guilty by a
jury. Neither does the statute permit the state to recommend to
the jury during the sentencing hearing a sentence of life im-
prisonment when the state has evidence from which a jury could
find at least one aggravating circumstance beyond a reasonable
doubt. Again we rely on the MPC for help in so interpreting our
statute. The MPC expressly recommends that in cases where “the
defendant, with the consent of the prosecuting attorney and the
approval of the Court, [pleads] guilty to [first degree] murder”
the Court shall impose what in North Carolina would be life im-
prisonment. MPC § 210.6(1)(c). Our legislature chose not to in-
clude such a provision in our statute although it utilized many of
the MPC’s other suggestions.

Such a provision, moreover, might make the statute un-
constitutional under United States v. Jackson, 390 U.S. 570 (1968).
In Jackson the Court construed the Federal Kidnapping Act to
permit the imposition of the death penalty only upon recommen-
dation of the jury that determined defendant’s guilt. A defendant
who pled guilty could not, under any circumstances, be sentenced
to death. The Court held that the death penalty could not be im-
posed under a statute such as this which imposed “an impermissi-
ble burden upon the exercise of a constitutional right,” id. at 572,
in that “the defendant who abandons the right to contest his guilt
before a jury is assured that he cannot be executed; the defend-
ant ingenuvous to seek a jury acquittal stands the risk that if the
jury finds him guilty and does not wish to spare his life, he will
die.” Id. at 581. Mr. Justice Blackmun believed that the Ohio
death penalty statute declared unconstitutional on other grounds
in the Court’s opinion in Lockett v. Okio, supra, 438 U.S. 586, was
also unconstitutional on Jackson grounds because an Ohio rule of
criminal procedure permitted the sentencing court in its “full
discretion to prevent imposition of a capital sentence ‘in the in-
terests of justice’ if a defendant pleads guilty or no contest, but
wholly lacks such discretion if the defendant goes to trial.” Id. at
618 (Blackmun, J., concurring). (Emphasis original.)

[8] In a case in which the state has no evidence of an ag-
gravating circumstance we see nothing in the statute which
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would prohibit the state from so announcing to the court and jury
at the sentencing hearing. Such an announcement must be based
on a genuine lack of evidence to support the submission to the
jury of any of the aggravating circumstances listed in G.S.
15A-2000(e). Upon such an announcement being made and upon
failure of the state to offer evidence of any aggravating cir-
cumstance the judge may proceed to pronounce a sentence of life
imprisonment without the intervention of the jury. This is so
because a jury cannot return a sentence of death unless it finds,
among other things, beyond a reasonable doubt, the existence of
at least one aggravating circumstance which is supported by the
evidence. G.S. 15A-2000(c) & (d).

This construction is supported by the Comment to MPC
§ 201.6, p. 72 (Tent. Draft No. 9, 1959):

“Under Subsection (1)a) the Court is directed to sen-
tence for a first degree felony, without conducting any fur-
ther proceeding, if it is satisfied that none of the aggravating
circumstances was established by the evidence at the trial or
will be established if a further proceeding on the issue of the
death sentence should be initiated. Thus if no aggravating
circumstance appears in the evidence and the prosecuting at-
torney does not propose to prove one in the subsequent pro-
ceeding, sentence of imprisonment will be imposed.”

Here, there was evidence tending to show the existence of
two aggravating factors, t.e., that the murder occurred in the
course of a rape or attempted rape and that the murder was
especially heinous, atrocious and cruel. See G.S. 15A-2000(e)(5), (9);
Parts VI & VII, infra. The issue whether the death penalty should
be imposed was thus necessarily one for the jury. It was not er-
ror for the trial court to refuse to sanction the proposed plea
negotiation.

VI

Defendant contends the evidence does not support the jury's
finding that the murder was especially heinous, atrocious or cruel
and that, even if it did, the court’s instructions on this point were
preJud1c1ally inadequate and that the court further erred in not
giving an instruction as requested by defendant. The instructions
on this aggravating circumstance to which defendant takes excep-
tion were:
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“Now, to give you a further definition of some of the
words contained in this second subparagraph on this issue,
members of the jury, beginning with the word ‘especially,’ I
would instruct you that ‘especially’ used in this context
means extremely, that is, extremely heinous, atrocious or
cruel. Heinous means hateful, odious or gravely reprehensi-
ble. Atrocious may be defined as being extremely or shock-
ingly wicked or cruel. It is also sometimes a synonym for
heinous. Cruel means disposed to inflict suffering or indif-
ference to or taking pleasure in pain or distress of another or
hardhearted or pitiless. For a killing to be especially heinous,
atrocious or cruel, it must have been done without conscience
and pitiless and unusually torturous to the victim.”

We held in State v. Goodman, supra, 298 N.C. 1, 257 S.E. 2d
569, that the aggravating circumstance listed in G.S.
15A-2000(e)9)® was not intended to be a “‘catchall’ provision
which can always be employed in cases where there is no
evidence of other aggravating circumstances” and that “this
subsection is [not] intended to apply to every homicide.” We
adopted in Goodman Florida’s construction of a similar provision
in its death penalty statute.’’ By interpreting its comparable sec-
tion to be directed only at “the conscienceless or pitiless crime
which is unnecessarily torturous to the victim,” State v. Dickson,
283 So. 2d 1, 9 (Fla. 1973), cert. denied, 416 U.S. 943 (1974), the
Florida Supreme Court provided a construction which enabled the
United States Supreme Court to hold that the provision, as con-
strued, was not unconstitutionally vague or overbroad and gave
sufficient “guidance to those charged with the duty of recom-
mending or imposing sentences in capital cases.” Proffitt wv.
Florida, supra, 428 U.S. at 256. The trial judge defined this ag-
gravating circumstance precisely in accord with definitions ap-
proved by the Florida Supreme Court in Dickson, the United
States Supreme Court in Profitt, and this Court in Goodman.

[9] Defendant did, however, specifically request, in connection
with this aggravating circumstance, that the trial court instruct
“that murder is not per se heinous, atrocious or cruel . ...” We
said in Goodman:

30. “The capital felony was especially heinous, atrocious, or cruel.”

31. The Florida provision is: “The capital felony was especially heinous, atrocious, or cruel, manifesting
exceptional depravity.” Fla. Stat. Annot. § 921.1413)h).



82 IN THE SUPREME COURT [298

State v. Johnson

“While we recogize that every murder is, at least arguably,
heinous, atrocious, and cruel, we do not believe that this
subsection is intended to apply to every homicide. By using
the word ‘especially’ the legislature indicated that there
must be evidence that the brutality involved in the murder
in question must exceed that normally present in any killing
before the jury would be instructed upon this subsection.”
298 N.C. at 24-25, 257 S.E. 2d at 585.

The trial court, in addition to its other instructions, should have
told the jury that not every murder is necessarily especially
heinous, atrocious, or cruel in the sense these words are used in
the statute inasmuch as such an instruction was specifically re-
quested and was a correct statement of the law. Since we are
granting defendant a new sentencing hearing on other grounds,
we need not determine whether this error, standing alone, would
have warranted a new sentencing hearing.

[10] We are satisfied that the submission of this aggravated cir-
cumstance was proper in light of evidence. It tended to show that
defendant first tried to strangle his victim to death with a fish
stringer. Upon rendering her unconscious he sexually molested
her. Then, realizing she was not dead, he stabbed her to death.
Defendant’s actions could have been found by the jury to be
“especially heinous, atrocious or cruel” within the meaning of the
statute as we have construed it.

VII

[11] Defendant brings forward the contention that since his con-
viction of murder in the first degree was based on the theory of
felony murder, i.e., murder committed in the course of rape, the
state should not be entitled to rely on the aggravating eir-
cumstance that the ‘“capital felony was committed while the
defendant was engaged . . . in the commission of . . . [a] rape,” to
support the imposition of the death penalty. See G.S.
15A-2000(e)(5). This argument is simply not supported by the
record. Defendant entered a plea of guilty as charged to murder
in the first degree on an indictment in the statutory form. See
G.S. 15-144. After hearing testimony on the plea the trial court
found as a fact beyond a reasonable doubt “that there is a factual
basis for the plea entered in this case.” Evidence adduced to pro-
vide a factual basis for the plea would have supported the plea on
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the theory of premeditation and deliberation.? Since defendant
pled guilty and there was evidence of premeditation and delibera-
tion, we need not address the issue whether the state could rely
solely on a separate felony as an essential element of the capital
offense of first degree murder, so that without the separate
felony there would be no capital offense, and then rely on that
same felony as an aggravating circumstance under G.S.
15A-2000(e )5).

VIII

[12] Finally defendant argues that the trial court erred in failing
to allow his motion for an associate counsel to assist Mr. Groome.
Mr. C. A. Horn was appointed to assist Mr. Groome but only for
the purpose of selecting the jury. Because of the grave conse-
quences inherent in any capital case the North Carolina State Bar
has adopted amendments to its regulations relating to appoint-
ment of counsel for indigent defendants which address specifically
the appointment of counsel in capital cases. These amendments
were duly adopted by the Council of the North Carolina State Bar
on 22 May 1978 and approved by the Chief Justice on 26 May
1978. They are found at 294 N.C. 750-51. The rules provide:

“Section 4.8. Notwithstanding any other provision of this Ar-
ticle or any plans or assigned counsel lists adopted by a
district bar pursuant thereto, an indigent defendant charged
with a capital offense shall be entitled to be represented by
one counsel provided in appropriate cases in the discretion of
the Court one additional assistant counsel at either the trial
or appellate level, or both, may be appointed.

“Section 4.9. Notwithstanding any other provisions of this
Article or any plans or assigned counsel lists adopted by a
district bar pursuant thereto, no attorney shall be appointed

32. The evidence showed that defendant came at his victim from behind, strangled her until she was un-
conseious and then tried to sexually assault her. When she began to regain consciousness, he feared she might
scream and stabbed her. The tests for premeditation and deliberation have been set out in our cases as
follows:

“Premeditation means thought beforehand for some length of time, however short. (Citations
omitted.)

"Deliberation does not require brooding or reflection for any appreciable length of time, but im-
ports the execution of an intent to kill in a cool state of blood without legal provocation, and in fur-
therance of a fixed design.” State v. Britt, 285 N.C. 256, 262, 204 S.E. 2d 817, 822 (1974).

Defendant's conduct here clearly satisfies both these tests.
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to represent at the trial level any indigent defendant
charged with a capital crime in a district which does not
have a public defender:

(a) Who does not have a minimum of five years ex-
perience in the general practice of law, provided that the
Court may in its discretion appoint as assistant counsel an at-
torney who has less experience.

(b} Who has not been found by the court appointing him
to have a demonstrated proficiency in the field of criminal
trial practice.

“For the purpose of this section the term general prac-
tice of law shall be deemed to include service as a pros-
ecuting attorney in any District Attorney’s office.

“Section 4.10. Notwithstanding any other provision of this
Article or any plans or assigned counsel lists adopted by a
district bar pursuant thereto, no attorney shall be appointed
to represent at the appellate level any indigent defendant
convicted of a capital crime in a district which does not have
a public defender:

(a) Who does not have a minimum of five years ex-
perience in the general practice of law, provided, that the
Court may in its discretion appoint as assistant counsel an at-
torney who has less experience.

(b) Who has not been found by the trial judge to have a
demonstrated proficiency in the field of appellate practice.

“For the purpose of this section the term general prac-
tice of law shall be deemed to include service as a pros-
ecuting attorney in any District Attorney’s office.

“Unless good cause is shown an attorney representing
the indigent defendant at the trial level shall represent him
at the appellate level if the attorney is otherwise qualified
under the provisions of this section.”

These proceedings were conducted before the adoption of the

foregoing rules which authorize the appointment of associate
counsel. At that time this Court had indicated a preference that
“only one competent attorney [be] appointed to represent” an in-
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digent defendant even in a capital case. State v. Hardy, 293 N.C.
105, 131, 235 S.E. 2d 828, 844 (1977). (Emphasis original.) Defend-
ant here entered a plea of guilty to the capital felony. The crucial
trial proceedings, therefore, centered around the sentencing hear-
ing itself. The record reveals that Mr. Groome conscientiously
and ably represented this defendant. His diligence is revealed at
the pretrial, trial, and appellate stages of this proceeding. Defend-
ant has not shown that he was prejudiced by failure to appoint
associate counsel to assist Mr. Groome throughout the pro-
ceedings. We find no error in the trial judge’s handling of this mo-
tion.

For error in the sentencing phase of the trial, this case is
remanded for a new sentencing hearing pursuant to G.S.
15A-2000(d)(3).

In the guilt determination phase of the trial —No error.
In the sentencing phase of the trial — New trial.

Justice BROCK did not participate in the consideration or
decision of this case.

Justice HUSKINS, concurring.

I support the majority opinion in Johnson, Goodman and
Cherry. At the same time, I join in the concurring opinion of
Justice CARLTON which correctly, I think, analyzes the results
reached in these three cases.

Justice CARLTON concurs for the reasons stated in his concur-
ring opinion filed this date in State v. Goodman, 298 N.C. 1, 36,
257 S.E. 2d 569, 591 (1979).
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STATE OF NORTH CAROLINA v. JOHNNY CHERRY, aLias RAEFORD
CHERRY

No. 47
(Filed 4 September 1979)

1. Searches and Seizures § 7— seizure as incident of lawful arrest—plain
view —pistol under rug

A pistol was lawfully seized from defendant’s motel room as an incident to
his lawful arrest and under the plain view doctrine where officers went to the
motel room to arrest defendant pursuant to an arrest warrant; another occu-
pant fled from the room and told the officers that defendant had a pistol;
defendant did not respond to the officers’ continued demands that he come out
of the room for about thirty minutes; defendant finally stuck his hands out the
door and officers handcuffed him, entered the room and seated defendant in a
chair; an officer observed a lump in the rug in the corner of the room and
stated, "There is your gun”; and the rug was pulled back and the pistol was
seized.

2. Criminal Law § 135.4— first degree murder —sentencing hearing —inad-
missibility of affidavits concerning death penalty
In a sentencing hearing in a first degree murder case, the trial court did
not unduly limit the jury’s consideration of mitigating factors in violation of
G.S. 15A-2000(f)9) by his exclusion of (1) an affidavit of a convicted murderer
who had been sentenced to death and then received a sentence of life im-
prisonment at a retrial that he had been rehabilitated, released, and holds a
responsible government position; (2} an affidavit that the death penalty is
counterproductive as a deterrent to crime; (3) an affidavit of a newspaper
reporter that he believed innocent persons are executed from time to time;
and (4) affidavits from several ministers expressing their opposition to the
death penalty on religious grounds, since such evidence was in no way con-
nected with defendant, his character, his record or the circumstances of the
charged offense and was, therefore, irrelevant and of no probative value as
mitigating evidence. Nor did the exclusion of such affidavits violate rights
guaranteed to defendant by the Eighth and Fourteenth Amendments to the
U. 8. Constitution.

3. Criminal Law § 126.3— jurors’ impeachment of verdict
After a verdict has been rendered and received by the court and the jury
has been discharged, jurors will not be allowed to attack or overthrow their
verdict, nor will evidence be received from them for such purpose, and this
rule cannot be circumvented by the testimony of another as to what the juror
said,

4. Criminal Law §§ 126.3, 135.4— first degree murder ~death penalty —juror’s
impeachment of verdict —knowledge of parole possibility for life sentence

In a sentencing hearing in a first degree murder case, the possibility that

jurors knew that defendant might be eligible for parole in 20 years if the jury

recommended life imprisonment would not permit a juror to attack and im-
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peach his verdict recommending the death sentence after it was received by
the court, especially where there was neither argument by the State nor in-
struction by the court on the question of parole eligibility.

5. Criminal Law § 126.3— first degree murder —death penalty —juror’s impeach-
ment of verdict —knowledge of parole possibility for life sentence—effect of
G.S. 15A-1240(c)(1)

Testimony by a newspaper reporter that a juror told her the jury had
recommended the death sentence for defendant because the jurors knew
defendant would be eligible for parole in 20 years if he was sentenced to life
imprisonment was not rendered admissible to impeach the verdict by G.S.
15A-1240(ck1), since a juror's knowledge that there is a possibility of parole for
a defendant would not “violate the defendant’s constitutional right to confront
the witnesses against him.”

6. Constitutional Law § 80; Criminal Law § 135.1— constitutionality of death
penalty —unbridled discretion of district attorney to calendar cases
The trial court did not err in refusing to permit the defendant to present
evidence that the district attorney abused his discretion in the calendaring of
cases to support his contention that the N. C. death penalty unconstitutionally
denies a defendant due process by permitting the district attorney to “calen-
dar cases when he chooses in front of whatever judge he chooses,” where
there was no allegation or intimation that the district attorney deliberately
employed any “unjustifiable standard such as race, religion or other arbitrary
classification” in setting this or any other case involving the death penalty.
Furthermore, even if the district attorney had exercised unbridled discretion
in setting cases before judges of his choice, such action would not be relevant
to the constitutionality of the death penalty, since under G.S. 15A-2000 et seq.
the jury has the sentencing power and the trial judge is bound by the jury's
sentencing recommendation.

7. Criminal Law § 135.3; Jury § 7.11— first degree murder trial —exclusion of
jurors for death penalty views during guilt phase
The trial court did not err in excluding for cause during the guilt phase of
a bifurcated trial for first degree murder potential jurors who indicated that
they could not recommend the imposition of the death penalty under any cir-
cumstances and would automatically vote against the imposition of the death
penalty without regard to the evidence, since Art. 100 of G.S. Ch. 15A con-
templates that the same jury shall hear both phases of the trial unless the
original jury is “unable to reconvene,” G.S. 15A-2000(2), and the U. S. Supreme
Court has approved the bifurcated trial procedure in which the same jurors
hear both phases of the trial.

8. Constitutional Law § 43; Criminal Law § 66.5— right to counsel —counsel ex-
cluded from conference with witnesses before lineup
Defendant was not denied his right to counsel at a crucial stage of the
proceedings because his counsel was not permitted to be present when an
assistant district attorney talked with State’s witnesses prior to a lineup pro-
cedure. Furthermore, even if there was a violation of defendant's Sixth
Amendment rights because of the exclusion of his counsel from the conference
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between the prosecution and the State’s witnesses, such error would be
harmless beyond a reasonable doubt since defendant does not contend that
there was any impermissible suggestiveness in the lineup procedure.

9. Criminal Law § 34.7— evidence of other crimes —competency to show motive

In this prosecution for a murder committed during the perpetration of an
armed robbery of a Jiffy Market, testimony that, on the same day as the
robbery-murder, defendant told two witnesses that he planned to rob a Jiffy
Mart but was unable to do so because there were people nearby, that he plan-
ned to rob a washerette but did not do so because it was too crowded, and
that he robbed a Frito Lay delivery man earlier that day, and testimony that
defendant used proceeds from both of the robberies which he committed to
buy heroin and cocaine which he and the two witnesses “shot up,” held compe-
tent to show that defendant’s motive in committing the robbery in question
was to obtain money to buy drugs.

10. Criminal Law § 135.4— conviction under felony-murder rule—underlying
felony not aggravating circumstance

When a defendant is convicted of first degree murder under the felony-
murder rule, the trial judge may not submit to the jury at the sentencing
phase of the trial the aggravating circumstance of the underlying felony found
in G.S. 15A-2000(e}5).

Justice BRock did not participate in the consideration or decision of this
case.

Justice HUSKINS concurring and joins in the concurring opinion of Justice
CARLTON.

Justice CARLTON concurring.

APPEAL by defendant from Thornburg, J, 6 March 1978
Schedule “B” Session of MECKLENBURG Superior Court.

Defendant was charged in a bill of indictment, proper in
form, with the first degree murder of Eugene Howard.

Upon defendant’s affidavit of indigency, the public defender
was appointed to represent defendant.

Pursuant to motion of counsel, defendant was on 7 December
1977 committed to Dorothea Dix Hospital for observation and
treatment to determine, inter alia, if he was competent to proceed
to trial. By letter dated 15 December 1977, the court was advised
that the medical staff of Dorothea Dix Hospital had completed
their examination of defendant and “found him competent to pro-
ceed.”

At the guilt determination phase of the trial, the State of-
fered evidence tending to show that on 15 September 1977 be-
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tween the hours of 6:00 and 7:00 p.m. defendant, armed with a
pistol, entered Tony’s Jiffy Market located on North Church
Street in Charlotte, North Carolina. By the threatened use of the
pistol, he first took a .38 Colt Special pistol from the person of
Delton Wilkinson, who was standing in the store, and then by the
threatened use of the weapon forced Wilkinson, Eugene Howard,
an employee of the market, Ervin Gene Holloway, a part-time
employee of the market, and Dickson Bailiff into the store’s
refrigerated room or “cooler.” Defendant then took Mr. Howard
to the cash register and ordered him to open it. When Mr.
Howard refused, a struggle ensued during which Howard tem-
porarily seized possession of the pistol. However, defendant
retrieved the pistol and struck Howard three or four times before
returning him to the cooler. After defendant opened the cash
register, Howard Oberg entered the store and he was also forced
into the cooler. While defendant was closing the cooler door, Fred
Patton entered the building and he also was ordered into the
cooler. At that point, Mr. Howard and others attempted to hold
the door closed, but defendant pulled the door open and shot into
the cooler striking the refrigeration compressor. After ordering
everyone to take their hands off the door, defendant opened the
door and inquired about a money pouch and was told that there
was no more money.

According to the State’s witness Holloway:

. . . The next thing that happened was when Mr. Howard
grabbed the door and shut it. Cherry opened the door again
and after the door was opened, I saw the gun come in. The
gun went off and shot Mr. Howard in the face, and he fell to
the floor.

We note that this same witness testified on voir dire as
follows:

... Mr. Howard told him that the only money was in the cash
register. Mr. Howard then grabbed the gun, and the gun
went off. The shot hit Mr. Howard in the face. ... [Emphasis
added.]

The witnesses Wilkinson and Holloway made pretrial identifi-
cations and positive in-court identifications of defendant as the
perpetrator of the armed robbery and killing. The witness Wilkin-
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son also identified State's Exhibit 15 as a pistol taken from him
by defendant during the robbery. This exhibit was seized in a
motel room occupied by defendant at the time of his arrest.

Valaria Spencer in essence testified that she had known
defendant for a short time and had only known him by the name
of “Blue.” She stated that when she awakened on 15 September
1977, defendant was asleep in another bed in her bedroom. When
he left at about 1:00 p.m., he told her that he was going to rob a
woman at the “Jiffy Mart.” He returned in about ten minutes and
said that there were some people on the porch next to the store,
and he did not get a chance to commit the robbery. Later in the
afternoon, she observed him going toward a Frito-Lay truck and
at that time she went home. About ten minutes later, defendant
came to her home with about $100 which he said he had gotten
from the “Frito” man. Later in the afternoon, defendant purchas-
ed and used both heroin and cocaine. He also obtained a pistol
from a man called “Red.” Defendant then left her home and
returned in about an hour with $300 or $400 and at that time took
a pistol from his shirt. This was not the same pistol he had obtain-
ed from “Red.” The witness identified State’s Exhibit 15 as the
pistol that defendant produced from his shirt. Shortly thereafter,
defendant purchased more cocaine and heroin which he, the
witness and her sister “shot into their arms.” Later in the even-
ing, defendant told her sister that he had shot a man.

State’s witness Billy Ray Frye, Jr., a route salesman for
Frito-Lay, testified that on the afternoon of 15 September 1977 at
around 3:00 o’clock, he was robbed of about $35 or $40 by a black
male who was about six feet tall. The robbery occurred in front of
the Little General Grocery at the corner of Davidson and
Charlotte Streets in Charlotte, North Carolina. He was unable to
see this person well enough to identify him.

Defendant offered no evidence on the innocence-guilt phase of
the trial. The jury returned a verdict of guilty of first degree
murder.

On the penalty phase of the trial, the State offered a stipula-
tion that defendant was convicted on the 26th of January, 1973, of
the offense of armed robbery.
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On this phase of the trial, defendant offered testimony by his
father and mother which tended to show that during the time
defendant lived with his parents he was obedient, attended
church and never gave his parents any kind of trouble. He left his
parents’ home and dropped out of school when he was sixteen
years old.

Richard Alsop, an employee of Duke Power Company,
testified that he was associated with defendant while defendant
was a prisoner on a project which permitted defendant to work
outside the confines of the prison. He stated that he found defend-
ant to be alert, cooperative and dependable. The witness surmis-
ed that defendant obeyed prison rules since he was permitted to
work outside.

Betty Cherry, defendant’s wife, testified that she married
defendant in February, 1976, and that he worked regularly and
was good to her children until he returned to North Carolina in
August, 1977.

Randy Wright, a boyhood friend, said that he introduced
defendant to drugs in the summer of 1977 and that prior to that
time defendant was not a user of drugs.

The jury returned its sentence recommendation that defend-
ant’s punishment be death.

Rufus L. Edmisten, Attorney General, by Thomas F. Moffitt,
Assistant Attorney General, and Joan H. Byers, Assistant At-
torney General, for the State.

Fritz Y. Mercer, Jr., Public Defender, and Donna Chu, Assts-
tant Public Defender, of Counsel for defendant appellant.

Mraz and Meacham, P.A., by Mark A. Michael, for defendant
appellant.

Wade M. Smith and Roger W. Smith, of Counsel for defend-
ant appellant.
BRANCH, Justice.

[1] Did the trial judge err by admitting into evidence a pistol
seized without a search warrant from a motel room occupied by
defendant at the time of his arrest?
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Unreasonable searches and seizures are prohibited by the
fourth amendment to the United States Constitution, and all
evidence seized in violation of the Constitution is inadmissible in
a State court as a matter of constitutional law. State v. Colson,
274 N.C. 295, 163 S.E. 2d 376 (1968), cert. denied, 393 U.S. 1087.
However, it must be borne in mind that only wunreasonable
searches and seizures are prohibited by the Constitution. Carroll
v. United States, 267 U.S. 132, 69 L.Ed. 543, 45 S.Ct. 280 (1925).
An unreasonable search has been defined as ““an examination or
inspection without authority of law of one’s premises or person,
with a view to the discovery of . . . some evidence of guilt to be
used in the prosecution of a criminal action.” State v. Robbins,
275 N.C. 537, 169 S.E. 2d 858 (1969). The protection against
unreasonable searches and seizures is “the security a man relies
upon when he places himself or his property within a constitu-
tionally protected area, be it his home or his office, his hotel room
or his automobile. There he is protected from unwarranted
governmental intrusion.” Hoffa v. United States, 385 U.S. 293,
301, 17 L.Ed. 2d 374, 87 S.Ct. 408 (1966). It is basic that, subject to
a few specifically established exceptions, searches conducted
without a properly issued search warrant are per se unreasonable
under the fourth amendment, Katz v. United States, 389 U.S. 347,
19 L.Ed. 2d 576, 88 S.Ct. 507 (1967), and the best assurance of
reasonableness lies in obtaining a properly issued search warrant.
Two of the recognized exceptions, pertinent to decision of this
assignment of error, are search incident to a lawful arrest, Harris
v. United States, 331 U.S. 145, 91 L.Ed. 1399, 67 S.Ct. 1098 (1947);
State v. Streeter, 283 N.C. 203, 195 S.E. 2d 502 (1973), and seizure
of items falling within the plain view doctrine, Harris v. United
States, 390 U.S. 234, 19 L.Ed. 2d 1067, 88 S.Ct. 992 (1968); State v.
Alford, 289 N.C. 372, 222 S.E. 2d 222 (1976), death sentence
vacated, 429 U.S. 809, The United States Supreme Court has
limited the scope of reasonable search when made incident to an
arrest to the area from which the arrested person might have ob-
tained a weapon or some item that could have been used as
evidence against him. Chimel v. California, 395 U.S, 752, 23 L.Ed.
2d 685, 89 S.Ct. 2034 (1969); Shipley v. California, 395 U.S. 818, 23
L.Ed. 2d 732, 89 S.Ct. 2053 (1969). Even so this seemingly strin-
gent rule has been subject to interpretation by other courts par-
ticularly in connection with the well-established rule that whether
a search and seizure is unreasonable must be determined upon
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the facts and circumstances surrounding each individual case.
State v. Howard, 274 N.C. 186, 162 S.E. 2d 495 (1968). We find it
helpful to review some of these decisions.

In State v. Quinn, 565 S.W. 2d 665 (Mo. Ct. App. 1978), the
defendant challenged the admission of a gun into evidence on the
basis that it was the product of an illegal search and seizure. In
Quinn there had been an armed robbery, and the victim had
described his assailants to the police. The police officers having
these descriptions saw defendant and a Miss Sullivan, who fit the
descriptions furnished the police, sitting on the steps of a
building. Defendant had a brown bag 18 by 24 inches in size in his
hand, and when the police officers called him to their car, he
handed the bag to Miss Sullivan. When she was also summoned to
the automobile, she placed the bag on the step of the building.
Thereupon, one of the officers picked up the bag because he
“presumed it was their property.” Although he could not see the
gun, he “felt” it when he picked up the bag. The Court of Appeals
of Missouri, upon viewing the totality of the circumstances, found
no violation of defendant’s fourth amendment rights and in so
holding, in part, reasoned:

.. JTThere was not an unreasonable “seizure” —the ultimate
test under the Fourth Amendment—in retrieving the bag
and “seizing” the gun. The officer saw two people on the
porch, not in a home, with a bag. The officer could
reasonably anticipate that it belonged to one or the other or
both. The appellant does not question that the officer had
probable cause to stop and arrest the appellant. When he
placed appellant in the cruiser, he was in effect arrested. A
robbery had just occurred; the bag was left on the step; the
officer was going to take the two into custody. If the officer
did not retrieve the bag on the step, he may well have been
subject to criticism or at worst legal action. To wait on the
street and “stand over” the bag until a search warrant could
be obtained would be impractical. The test is not whether it
is reasonable to obtain a warrant but whether the seizure of
the bag under these circumstances was reasonable. See
Mulligan v. United States, 358 F. 2d 604, 607 (8th Cir. 1966).
The Fourth Amendment does not require that the police
blindly ignore evidence which is left under such ecir-
cumstances. See Brewer, 540 S.W. 2d at 231. The practical
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and reasonable action was to retrieve the bag, and, upon tak-
ing possession of the bag, the officer was justified in taking
the gun found in the fold. . ..

* * *

. . [Tlhe retrieval of the bag came within the “plain view” ex-
ception to the warrant requirement although the contents of
the bag were not readily perceived. “Plain view” alone is not
sufficient to justify a warrantless seizure. It is also necessary
that (1) the evidence be observed in plain view while the of-
ficer is in a place where he has a right to be, (2) the
discovery of the evidence is inadvertent and (3) it is apparent
to the police that they have evidence before them. Collett,
542 S.W. 2d at 786; Coolidge, 91 S.Ct. at 2037. These re-
quirements are met here. . ..

The Supreme Court of the United States in United States v.

Chadwick, 433 U.S. 1, 53 L.Ed. 2d 538, 97 S.Ct. 2476 (1977), again
approved a warrantless search when made incident to a lawful ar-
rest in the following language:

Such searches may be conducted without a warrant, and
they may also be made whether or not there is probable
cause to believe that the person arrested may have a weapon
or is about to destroy evidence. The potential dangers lurk-
ing in all custodial arrests makes warrantless searches of
items within the “immediate control” area reasonable with-
out requiring the arresting officer to calculate the probability
that weapons or destructible evidence may be involved. . ..

State v. Austin, 584 P. 2d 853 (Utah 1978), is a case strikingly

similar to the case before us for decision. There defendant was
convicted of aggravated robbery, and at trial moved to suppress
certain charred papers found in a waste basket in his hotel room
and a roll of nickels found on a chair in the hotel room where he
was arrested. The trial judge denied defendant’s motion to sup-
press, and in affirming that ruling, the Supreme Court of Utah
stated:

Appellant does not challenge the legality of his arrest
but maintains that because he was handcuffed, he had no
“control” over the area; therefore, the search cannot be
justified under the Chimel standard. . . .
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* * *

The effect of putting handcuffs on the person under ar-
rest has not been held to negate the existing circumstances
surrounding a search but is considered to be only one factor
in determining the necessity for the search. Several jurisdic-
tions have addressed this specific issue. In State v. Cox [294
Minn. 252, 200 N.W. 2d 305 (1972)] a search was made after
handcuffing the defendant. The Minnesota Court held as
follows:

. . . that the search was valid to the extent that the of-
ficers stayed within the bedroom, the area within the
defendant’s immediate control. The fact that defendant
may have been handcuffed at the time the police search-
ed that limited area is not alone a sufficient factor to
distinguish this case from other cases in which we have
approved the search involved as being limited to the
area within the arrestee’s immediate control. . . .

In People v. Floyd the New York Court said at page 563,
312 N.Y.S. 2d at page 196, 260 N.E. 2d at page 817:

... It suffices that it is not at all clear that the ‘grabbing
distance’ authorization in the Chimel case is conditioned
upon the arrested person’s continued capacity ‘to grab.

It thus appears that the defendant in custody need not be
physically able to move about in order to justify a search
within a limited area once an arrest has been made. This
same position was affirmed in People v. Fitzpatrick [32 N.Y.
2d 499, 346 N.Y.S. 2d 793, 300 N.E. 2d 139 (1973), cert. denied,
414 U.S. 1033}

. . . And the fact that the police had handcuffed the
defendant did not render the closet search [where he was
found and removed from] unauthorized.

In the instant matter, the police went to the hotel and
knocked on the door. They were admitted into the room
where they proceeded to arrest the appellant. Any subse-
quent search of the immediate area, whether to find conceal-
ed weapons or to preserve evidence that was in danger of
being destroyed, was proper as incident to a valid arrest. No
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warrant was required as long as the search was properly con-
fined to a limited area within the appellant’s control. Here,
the search was restricted to a single room where the defend-
ant was arrested and held in custody. He was present during
the search. Under the foregoing authorities, we hold that a
search so limited is valid without a warrant.

In United States v. Wright, 577 F. 2d 378 (6th Cir. 1978), the
United States Court of Appeals (6th Cir.), in considering a conten-
tion that there was an illegal search and seizure succinctly stated:

... It is the law of this Circuit that once the right to search
attaches, it is not lost when the arrested person is handeuf-
fed and unable to reach areas otherwise within his or her
“immediate control” . . ..

In instant case, the evidence before the Court tends to show
that a man registered at Orvin Inn under the name of Luther
Davis. At approximately 11:45 a.m. on 16 September 1977,
Charlotte police officers armed with a valid warrant for the ar-
rest of defendant came to the motel premises and asked the
manager for a key to Room 270. The manager furnished the key
stating, “Do what you got to do.” Thereupon, the officers knocked
on the door to Room 270, identified themselves as police officers
and demanded that the door be opened. A short time later, a
scantily clad woman ran from the room and informed the officers
that defendant Cherry was in the room and that he had a pistol.
Defendant did not respond to the officers’ continued demands that
he come out of the room for a period of about thirty minutes.
Finally, he came to the door and stuck his hands out. He was
handcuffed, and the officers entered the room and seated defend-
ant in a chair. The room was approximately nine feet by twelve
feet in size, and there were several police officers in the room.
One of the policemen observed a lump in the rug in the corner of
the room and said, “There is your gun.” The rug was pulled back
and a .38 caliber pistol introduced at trial as State’s Exhibit 15
was seized.

Defendant does not contend that his arrest was illegal. The
officers handcuffed defendant and entered the motel room to ef-
fect defendant’s arrest and did not make entry for the purpose of
making a general search for evidence of defendant’s guilt. Thus,
the officers were in a place where they had a right to be and in-
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advertently observed the lump in the rug which was in plain
view. The nine by twelve foot motel room was an area under
defendant’s immediate control, and the officers saw the lump in
the rug with the knowledge that defendant had a gun in the area
which was under his immediate control. Thus, it was proper and
reasonable for the officers to examine the suspicious lump in the
rug which was in plain view and to seize the weapon from this
area. The fact that defendant was handcuffed did not affect the
lawfulness of the seizure. Further, to have required the officers to
obtain a search warrant under these conditions would be to refute
the test of reasonableness required by the fourth amendment to
the United States Constitution.

We hold that there was no unreasonable search and seizure
and that the trial judge correctly denied defendant’s motion to
suppress.

[2] Defendant assigns as error the ruling of the trial judge ex-
cluding certain evidence at the sentencing phase of the trial. The
evidence excluded was:

(1) Affidavit of one Lloyd MecClendon that he had been con-
victed of felony murder in New Mexico and received a
sentence of death; that he received a new trial and upon
his second trial received a sentence of life imprisonment;
that he has been released from prison, is successfully
rehabilitated and now holds a responsible government
position in the State of Ohio.

2

—

Affidavit of Dr. William Bowers that the death penalty is
counterproductive as a deterrent to crime.

3

—

Affidavit of a newspaper reporter to the effect that he
believed innocent persons are executed from time to time.

(4) Affidavits from several ministers expressing their opposi-
tion to the death penalty on religious grounds.

Defendant initially argues that the trial judge unduly limited
the jury’s consideration of mitigating evidence in violation of the
provisions of G.S. 15A-2000(f)(9). That statute in pertinent part
provides that at the sentencing phase of the bifurcated trial, the
jury may consider ‘“any other circumstance arising from the
evidence which the jury deems to have mitigating value.” G.S.
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15A-2000(a)3) provides in part that, “Evidence may be presented
as to any matter that the court deems relevant to sentence ... or
. .. to have probative value.”

The language of this statute does not alter the usual rules of
evidence or impair the trial judge's power to rule on the ad-
missibility of evidence. However, defendant argues that our
North Carolina case law mandates the admission of this evidence.
We do not agree. Our examination of the cases cited by defendant
in support of this position discloses that the factors to be con-
sidered in sentencing are the defendant’s age, character, educa-
tion, environment, habits, mentality, propensities and record.
State v. Stafford, 274 N.C. 519, 164 S.E. 2d 371 (1968); State v.
Dye, 268 N.C. 362, 150 S.E. 2d 507 (1966); State v. Cooper, 238
N.C. 241, 77 S.E. 2d 695 (1953). Such matters are obviously rele-
vant in considering mitigation of punishment.

Generally, evidence is relevant and admissible when it tends
to shed any light on the matter at issue. Evidence which has no
such tendency is inadmissible. 1 Stansbury, North Carolina
Evidence, section 77 (Brandis rev. 1973). The evidence here of-
fered and excluded by the trial judge was in no way connected to
defendant, his character, his record or the circumstances of the
charged offense. It was, therefore, irrelevant and of no probative
value as mitigating evidence in the sentencing procedure of de-
fendant’s trial. Thus, the trial judge’s ruling excluding this
evidence did not unduly limit the jury’s consideration of
mitigating factors in violation of G.S. 15A-2000(f)(9).

Even so, defendant further argues that the trial judge's
failure to admit this evidence limited the jury’s consideration of
mitigating factors so as to violate his rights guaranteed by the
eighth and fourteenth amendments to the United States Constitu-
tion. In support of this argument, defendant relies upon the case
of Lockett v. Ohto, --- U.S. ---, 57 L.Ed. 2d 973, 98 S.Ct. 2954
(1978). In Lockett the defendant attacked the constitutionality of
the Ohio death statute on the grounds that the statute narrowly
limited the sentencer’s discretion. The statute provided that once
a person is convicted of aggravated murder with at least one of
seven specified aggravating circumstances the death penalty
must be imposed unless the sentencing judge determined that at
least one of the following mitigating circumstances is established



N.C] SPRING TERM 1979 99

State v. Cherry

by a preponderance of the evidence: (1) The victim of the offense
induced or facilitated it. (2) It is unlikely that the offense would
have been committed but for the fact that the offender was under
duress, coercion or strong provocation. (3) The offense was
primarily the product of the offender’s psychosis or mental defi-
ciency ....” Holding that the Ohio statute was unconstitutional in
that it limited consideration of mitigating factors, the Supreme
Court in an opinion delivered by Chief Justice Burger, in part,
stated:

We are now faced with those questions and we conclude
that the Eighth and Fourteenth Amendments require that
the sentencer, in all but the rarest kind of capital case, not
be precluded from considering as a mitigating factor, any
aspect of a defendant’s character or record and any of the
circumstances of the offense that the defendant proffers as a
basis for a sentence less than death. . ..

* * *

The limited range of mitigating circumstances which
may be considered by the sentencer under the Ohio statute
is incompatible with the Eighth and Fourteenth Amend-
ments. To meet constitutional requirements, a death penalty
statute must not preclude consideration of relevant
mitigating factors.

We note that Lockett and our older North Carolina cases are
in accord in holding that the matters which cannot be excluded
are relevant mitigating factors, i.e., any aspect of defendant’s
character or record and any circumstances of the charged offense
offered by a defendant in mitigation. Although there was no at-
tack upon the constitutionality of the North Carolina statute,
under this assignment of error, we note that our statute is not as
limited or restrictive as was the Ohio statute considered in
Lockett.

We hold that this patently irrelevant evidence was correctly
excluded by the trial judge.

Defendant assigns as error the failure of the trial judge to
set aside the jury's sentencing recommendation on the ground
that the jurors considered matters dehors the record in reaching
their recommendation.
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After the jury had returned its recommendation that defend-
ant’s punishment be death, defense counsel moved that the recom-
mendation be set aside. In support of his motion, he offered the
testimony of Marilyn Mather, a reporter for the Charlotte
Observer, to the effect that on the day after the trial she spoke
with Mrs. Ralph Emery who was one of the jurors who returned
the sentencing recommendation and that Mrs. Emery stated to
the witness that, “The main reason that they voted for death was
because they were all aware that if they voted for life, John
Cherry would be eligible for parole in 20 years.” The witness fur-
ther testified that the jurors were aware of this because of
another first degree case entitled State v. James Allen Connors,
which was being tried the same week in the same courthouse and
in which the defendant received a life sentence. The witness also
stated that she had written stories about the Connors case in
which it was related that Connors would be eligible for parole in
twenty years and that Mrs. Emery had told her that all of the
jurors were well aware of the Connors case.

The record further reflects that the Assistant Public
Defender indicated to the trial judge that he would like to sub-
poena all the jurors and question them individually as to whether
they considered any matters which were not included in the
court’s charge. The trial judge refused to permit such testimony.
In denying defendant’s motion, the court specifically declined to
hear from any juror concerning the subject matter referred to in
defendant’s motion.

{3] It is well settled in North Carolina that after a verdict has
been rendered and received by the court, and jurors have been
discharged, jurors will not be allowed to attack or overthrow
their verdict, nor will evidence from them be received for such
purpose. Selph v. Selph, 267 N.C. 635, 148 S.E. 2d 574 (1966);
State v. Hollingsworth, 263 N.C. 158, 139 S.E. 2d 235 (1964); In re
Will of Hall, 252 N.C. 70, 113 S.E. 2d 1 (1960). This rule cannot be
circumvented by the testimony of another as to what the juror
has said. Lambert v. Caronna, 206 N.C. 616, 175 S.E. 303 (1934);
Baker v. Winslow, 184 N.C. 1, 113 S.E. 570 (1922).

This Court has held that a juror cannot impeach his verdict
by stating the reasons upon which the verdict was reached. See,
State v. Royal, 90 N.C. 755 (1884). In State v. Brittain, 89 N.C. 481
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(1883), a juror was not allowed to impeach his verdict because the
deputy sheriff in charge of the jury made a statement in the
presence of some of the jurors that, “The prisoner’s counsel has
about given up this case, and there was a good deal of anxiety
about the case.”

In State v. Hollingsworth, supra, the Court stated the ra-
tionale of this rule in the following quotation:

In McDonald v. Pless and Winbourne, 238 U.S. 264, 59
L.Ed. 1300, the Court held that jurors may not, in the
Federal courts, impeach their own verdict by testimony that
it was a quotient verdict. In its opinion the Court said:

“[L]et it once be established that verdicts solemnly
made and publicly returned into court can be attacked
and set aside on the testimony of those who took part in
their publication and all verdicts could be, and many
would be, followed by an inquiry in the hope of discover-
ing something which might invalidate the finding. Jurors
would be harassed and beset by the defeated party in an
effort to secure from them evidence of facts which might
establish misconduct sufficient to set aside a verdict. If
evidence thus secured could be thus used, the result
would be to make what was intended to be a private
deliberation, the constant subject of public investigation;
to the destruction of all frankness and freedom of discus-
sion and conference.”

[4] We recognize that a defendant’s eligibility for parole is not a
proper matter for consideration by the jury. See, State v. McMor-
ris, 290 N.C. 286, 225 S.E. 2d 553 (1976). Nevertheless, a possibili-
ty that such knowledge might have been possessed by jurors will
not permit a juror to attack and impeach his own verdict after it
has been received by the court. This is particularly so in instant
case in view of the fact that there was neither argument by the
State nor instructions by the court on the question of parole
eligibility. Further, we see little prejudice to defendant since the
possibility of parole or executive clemency is a matter of common
knowledge among most adult persons.

[5] Defendant, however, argues that G.S. 15A-1240, effective 1
July 1978, mandated the reception of this ¢vidence. G.S. 15A-1240
provides:
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Impeachment of the wverdict. —(a) Upon an inquiry into
the validity of a verdict, no evidence may be received to
show the effect of any statement, conduct, event, or condition
upon the mind of a juror or concerning the mental processes
by which the verdict was determined.

(b) The limitations in subsection {a) do not bar evidence
concerning whether the verdict was reached by lot.

(c) After the jury has dispersed, the testimony of a juror
may be received to impeach the verdict of the jury on which
he served, subject to the limitations in subsection (a), only
when it concerns:

(1) Matters not in evidence which came to the attention
of one or more jurors under circumstances which
would violate the defendant’s constitutional right to
confront the witnesses against him; or

(2) Bribery, intimidation, or attempted bribery or in-
timidation of a juror.

In our opinion, subsection (a) of this statute amounts to
legislative recognition of the existing case law. Defendant’s
reliance, therefore, must be upon subsection (c)(1) of the statute.
This reliance is misplaced. A juror’'s knowledge that there is a
possibility of parole for a defendant would not ‘‘violate the de-
fendant’s constitutional right to confront the witnesses against
him.”

For reasons stated, this assignment of error is overruled.

[6] Defendant assigns as error the court’s ruling which preclud-
ed him from offering preof that the district attorney abused his
discretion in the calendaring of cases. It is defendant’s position
that his offered proof would have supported his contention that
the North Carolina death penalty statute is unconstitutional in
that it denies a defendant due process by permitting the district
attorney to “calendar cases when he chooses, in front of whatever
judge he chooses.” We disagree.

It is the district attorney’s statutory duty to prepare the
trial docket and prosecute criminal actions in the name of the
State. G.S. TA-61. In order to properly perform this duty, he must
exercise selectivity in preparing the trial calendar.
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Our courts have recognized that there may be selectivity in
prosecutions and that the exercise of this prosecutorial
prerogative does not reach constitutional proportion unless there
be a showing that the selection was deliberately based upon "“an
unjustifiable standard such as race, religion or other arbitrary
classification.” Oyler v. Boles, 368 U.S. 448, 7 L.Ed. 2d 446, 82
S.Ct. 501 (1962). See also, State v. Woodson, 287 N.C. 578, 215 S.E.
2d 607 (1975), rev'd on other grounds, 428 U.S. 280. Here there is
no allegation or even intimation that the district attorney had
deliberately employed any “unjustifiable standard” in calendaring
this or any other case involving the death penalty. Further, we
note that defendant’s proposed offer of proof did not purport to
contain any evidence relative to any cases involving the death
penalty. Even so, assuming arguendo, that the district attorney
had exercised unbridled discretion in setting cases before judges
of his choice, we cannot perceive how such action would be rele-
vant to the constitutionality of the death penalty. Under Article
100 of Chapter 15A of the General Statutes of North Carolina, the
jury has the sentencing power and the trial judge is bound by the
jury’s sentence recommendation.

[71 Defendant contends that jurors were erroneously excused
from the guilt-innocence phase of the trial for cause because of
their views on capital punishment. On voir dire, twenty-one jurors
were excused by the court for cause because of their beliefs con-
cerning capital punishment. The questions propounded by the
district attorney and the answers given by prospective juror
Parker are representative of the questions and answers pro-
pounded and answered by all jurors who were successfully
challenged for cause because of their views concerning capital
punishment. The pertinent portions of the voir dire of Mr. Parker
are as follows:

Q. Mr. Parker, if I might, please, sir, let me ask the
questions that I have asked, or at least some of the questions
that I have asked the other members. Mr. Parker, I take it
from your answer and the way that you gave it, that you
would not vote, and could not ever, vote to impose the death
penalty, is that a fair statement?

MR. PARKER: That's right, sir.
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Q. May I also take it as true that you would refuse to
even consider its imposition in this case?

MR. PARKER: That’s right.

Q. And finally, may I take it as true, sir, that you would
automatically vote against the imposition of the death penal-
ty in this case, without regard to any evidence that might be
developed in this trial?

MR. PARKER: That’s right, sir.

Q. Thank you, Mr. Parker. Your Honor, we would tender
Mr. Parker for cause.

MR. MERCER: OBJECT and ask the Court to instruct the
prospective juror as to what his responsibilities are in the
terms of the life or death matter.

COURT: Show the motion denied. Objection overruled.
Note the exception. Stand aside.

In the landmark case of Witherspoon v. Illinots, 391 U.S. 510,

20 L.Ed. 2d 776, 88 S.Ct. 1770 (1968), jurors were excluded who
voiced general objection to capital punishment or expressed
religious or conscientious scruples against imposition of the death
penalty. In finding error, the United States Supreme Court
stated:

. .. [W]e hold that a sentence of death cannot be carried out
if the jury that imposed or recommended it was chosen by
excluding veniremen for cause simply because they voiced
general objections to the death penalty or expressed consci-
entious or religious scruples against its infliction. No defend-
ant can constitutionally be put to death at the hands of a
tribunal so selected. [391 U.S. 510, 522-523.]

Footnote 21 of Witherspoon contained, inter alia, the follow-

ing language:

.. . The most that can be demanded of a venireman in this
regard is that he be willing to CONSIDER [emphasis is the
Court’s] all of the penalties provided by state law, and that
HE NOT BE IRREVOCABLY COMMITTED, BEFORE THE TRIAL HAS
BEGUN, TO VOTE AGAINST THE PENALTY OF DEATH REGARDLESS
OF THE FACTS AND CIRCUMSTANCES THAT MIGHT EMERGE IN
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THE COURSE OF THE PROCEEDINGS. [Emphasis added]. If the
voir dire testimony in a given case indicates that veniremen
were excluded on any broader basis than this, the death
sentence cannot be carried out even if applicable statutory or
case law in the relevant jurisdiction would appear to support
only a narrower ground of exclusion. See nn. 5 and 9, supra.

We repeat, however, that nothing we say today bears
upon the power of a State to execute a defendant sentenced
to death by a jury from which the only veniremen who were
in fact excluded for cause were those who made unmis-
takably clear (1) that they would AUTOMATICALLY vote
against the imposition of capital punishment without regard
to any evidence that might be developed at the trial of the
case before them, or (2) that their attitude toward the death
penalty would prevent them from making an impartial deci-
sion as to the defendant’s GUILT. Nor does the decision in
this case affect the validity of any sentence OTHER than one
of death. Nor, finally, does today’s holding render invalid the
CONVICTION, as opposed to the SENTENCE, in this or any other
case. [391 U.S. 510, 522-523.]

See also, State v. Britt, 288 N.C. 699, 220 S.E. 2d 283 (1975); State
v. Ward, 286 N.C. 304, 210 S.E. 2d 407 (1974), death sentence
vacated, 428 U.S. 903; State v. Jarrette, 284 N.C. 625, 202 S.E. 2d
721 (1974), death sentence vacated, 428 U.S. 903.

In instant case, the successfully challenged jurors indicated
that they could not recommend the imposition of the death penal-
ty under any circumstances and that they would automatically
vote against the imposition of the death penalty without regard
to the evidence that might be developed at the trial. Thus, the
trial judge correctly allowed the challenges for cause. Never-
theless, defendant argues that the beliefs of the jurors concerning
capital punishment have no place in the innocence-guilt phase of
the bifurcated trial pursuant to Article 100 of Chapter 15A of the
General Statutes of North Carolina. Defendant’s position in this
regard is that a bifurcated trial pursuant to Article 100 of
Chapter 15A should be abolished and the two phases of the trial
should be heard by two separate and distinct juries. We do not
agree. The United States Supreme Court has approved the bifur-
cated trial procedure in which the same jurors heard both phases
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of the trial. Gregg v. Georgia, 428 U.S. 153, 49 L.Ed. 2d 859, 96
S.Ct. 2909 (1976); Jurek v. Texas, 428 U.S. 262, 49 L.Ed. 2d 929, 96
S.Ct. 2950 (1976). Further, in Witherspoon the Court expressly
noted that there was no error in exclusion for cause of jurors who
made it clear that their attitudes toward the death penalty would
prevent them from making an impartial decision as to defendant’s
gualt.

Under Article 100 of Chapter 15A of the General Statutes of
North Carolina, it is contemplated that the same jury shall hear
both phases of the trial unless the original jury is ‘‘unable to
reconvene.” G.S. 156A-2000(2). We are, therefore, of the opinion
that the trial judge acted pursuant to the mandate of the statute
and within the rationale of Witherspoon.

Defendant’s argument that the exclusion of jurors for cause
because of their beliefs concerning capital punishment resulted in
his being tried by a prosecution prone jury is without merit. This
contention was answered adversely to defendant in Witherspoon
when the Court concluded:

. . . We simply cannot conclude, either on the basis of the
record now before us or as a matter of judicial notice, that
the exclusion of jurors opposed to capital punishment results
in an unrepresentative jury on the issue of guilt or substan-
tially increases the risk of conviction. [Id. at 517-518.]

We hold that the trial judge properly excused the jurors for
cause because of their views concerning capital punishment.

[8] Defendant contends that he was denied his right to counsel
at a crucial stage of the proceedings because his counsel was not
permitted to be present when an Assistant District Attorney talk-
ed with State’s witnesses prior to a lineup procedure.

In State v. Waddell, 289 N.C. 19, 220 S.E. 2d 293 (1975), death
sentence vacated, 428 U.S. 904, we reviewed certain recognized
rules of law pertinent to decision of this assignment of error, to
wit:

It is well settled that lineup procedures which are “so
impermissibly suggestive as to give rise to a very substantial
likelihood of irreparable misidentification” violate due pro-
cess and are constitutionally unacceptable. Simmons .
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United States, 390 U.S. 377, 19 L.Ed. 2d 1247, 88 S.Ct. 967;
State v. Smith, 278 N.C. 476, 180 S.E. 2d 7; State v. Austin,
276 N.C. 391, 172 S.E. 2d 507. It is also established by deci-
sions of this Court and the federal courts that an accused
must be warned of his right to counsel during such confronta-
tion and unless presence of counsel is understandingly
waived testimony concerning the lineup must be excluded in
absence of counsel’s attendance. Further, if there be objec-
tion to an in-court identification by a witness who par-
ticipated in an illegal lineup procedure, such evidence must
be excluded unless it be determined on wvoir dire that the in-
court identification is of independent origin and therefore not
tainted by the illegal lineup. Gilbert v. California, 388 U.S.
263, 18 L.Ed. 2d 1178, 87 S.Ct. 1951; United States v. Wade,
388 U.S. 218, 18 L.Ed. 2d 1149, 87 S.Ct. 1926; State v». Smith,
supra.

In the landmark cases of United States v. Wade, 388 U.S.
218, 18 L.Ed. 2d 1149, 87 S.Ct. 1926 (1967), and Gilbert v. Califor-
nia, 388 U.S. 263, 18 L.Ed. 2d 1178, 87 S.Ct. 1951 (1967), the
United States Supreme Court formulated the rule that the right
to counsel arises where there is a pretrial confrontation in a trial-
like atmosphere with the State aligned against the accused. The
Federal decisions which have followed Gilbert and Wade clarify
the scope of those decisions.

The Fourth Circuit Court of Appeals held in United States v.
Wilcox, 507 F. 2d 364 (4th Cir. 1974), cert. denied, 420 U.S. 979,
that an accused’s rights under the sixth amendment were not
violated because his counsel was excluded from a conference be-
tween the prosecutor and State’s witnesses after a pretrial
lineup, reasoning that the sixth amendment right to counsel ap-
plies only to personal confrontations between the State and the
accused.

In United States v. Cunningham, 423 F. 2d 1269 (4th Cir.
1970), the Fourth Circuit Court of Appeals in rejecting
defendant’s claim that he was denied his constitutional right to
counsel because a State’s witness was interrogated in absence of
the defendant’s counsel stated:

While Wade and Gilbert both hold that under the Sixth
Amendment an accused is entitled to the aid of counsel at
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the lineup, we cannot read the scope of the holding to extend
beyond the actual confrontation between the accused and the
victim or witnesses to a crime from whom identification
evidence is sought to be elicited. . . .

... It is not claimed that to date the Supreme Court has re-
quired the presence of counsel during the interrogation of all
witnesses, and we will not so require with regard to the in-
terrogation of identification witnesses once the actual con-
frontation has been completed.

See also, United States v. Bennett, 409 F. 2d 888 (2d Cir. 1969),
cert. dented, 396 U.S. 852; 402 U.S. 984; United States v. Ash, 413
U.S. 300, 37 L.Ed. 2d 619, 93 S.Ct. 2568 (1973).

Furthermore, assuming, arguendo, that there was a violation
of defendant’s sixth amendment rights because his counsel was
excluded from the interrogation or conference between the pros-
ecution and the State’s witnesses, such error would be harmless
error beyond a reasonable doubt since defendant does not con-
tend that there was any impermissible suggestiveness in the
lineup procedure. See, Chapman v. California, 386 U.S. 18, 17
L.Ed. 2d 705, 87 S.Ct. 824 (1967). Gilbert v. California, supra,
recognized the possibility of harmless constitutional error in the
admission of lineup testimony. Accord: United States v. Cun-
ningham, supra.

We hold that defendant was not denied his constitutional
right to counsel at a crucial stage of the proceedings.

[9] Defendant next contends that the trial court erred in allow-
ing into evidence testimony of other crimes allegedly attempted
or committed by defendant on the same day as the murder for
which he was convicted. The testimony to which defendant ob-
jects concerned statements he made to two of the State's
witnesses that he planned to rob and sexually assault the
employee of a Jiffy Mart but was unable to do so because there
were people nearby; that he planned to rob a washerette but did
not because it was too crowded; that he had robbed the Frito Lay
delivery man earlier that day; and that he bought some heroin
and cocaine with which he and the two witnesses “shot up.” The
Frito Lay delivery man testified that he had, in fact, been robbed
on the day in question but he was unable to identify defendant as



N.C] SPRING TERM 1979 109

State v. Cherry

the man who robbed him. Defendant argues that this evidence
was irrelevant and highly prejudicial.

It is well settled in North Carolina that the State cannot of-
fer evidence of other crimes committed by the defendant where
the only relevancy of such evidence is its tendency to show the
defendant’s disposition to commit a crime of the nature of the one
for which he is on trial. State v. Shrader, 290 N.C. 2563, 225 S.E.
2d 522 (1976); State v. Carey, 288 N.C. 254, 218 S.E. 2d 387 (1975),
death sentence vacated, 428 U.S. 904; State v. McClain, 240 N.C.
171, 81 S.E. 2d 364 (1954). If such evidence tends to prove any
other relevant faet, however, it will not be excluded merely
because it also shows defendant to have been guilty of an in-
dependent crime. State v. Carey, supra; State v. McClain, supra.
Where evidence tends to prove a motive on the defendant’s part
to commit the crime charged, it is admissibie even though it
discloses the commission of another offense by the defendant.
State v. McClain, supra. Moreover, it is competent to show the
motive for the commission of a crime even though motive does
not constitute an element of the offense charged. See, State v.
Adams, 245 N.C. 344, 95 S.E. 2d 902 (1957); State v. Coffey, 228
N.C. 119, 44 S.E. 2d 886 (1947).

Applying these rules to instant case, we think it is clear that
the evidence objected to was admissible. The record shows that
defendant was a regular drug user. It further shows that on the
day in question, defendant, having neither drugs nor money with
which to obtain them, was determined to get some money, with
which to buy drugs. According to his statement to one of the
witnesses, he robbed the Frito Lay delivery man and used the
money to buy heroin and cocaine. Thereafter, he killed Eugene
Howard during the robbery at Tony's Jiffy Market. With the
money thus obtained, he bought more heroin and cocaine with
which he ‘“shot up” that night. We think the evidence leaves no
doubt that defendant was motivated by a desire to obtain money,
by robbery if necessary, in order to buy and use drugs. The
challenged evidence was, therefore, admissible to show
defendant’s motive. This assignment of error is overruled.

By his last assignment of error, defendant challenges the con-
stitutionality of our capital punishment procedure. We do not
deem it necessary to address the constitutional questions raised
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for reasons which will be discussed below. We do think it ap-
propriate, however, to summarize the sentencing procedure,
established by G.S. 15A-2000, to be followed in capital cases.

Upon a defendant’s plea of not guilty in a first-degree murder
case, the issue of guilt-innocence is determined by a jury during
the first phase of the bifurcated trial. If the jury returns a verdict
of guilty, the second phase of the trial, a sentencing proceeding, is
conducted in order for the same jury to determine whether the
defendant should be sentenced to death or life imprisonment. Dur-
ing the sentencing phase of the trial, the jury may consider any
evidence which was introduced at the guilt determination phase
as well as any new evidence which the court deems relevant to
sentence or to have probative value. The statute requires the
trial judge to instruct the jury on any of ten aggravating cir-
cumstances and eight mitigating circumstances, specified in the
statute, which may be supported by the evidence. In addition to
the mitigating circumstances specified, the jury may consider any
other circumstance arising from the evidence which it deems to
have mitigating value.

After hearing the evidence, argument of counsel, and instrue-
tions of the court, the jury after deliberation recommends to the
court the sentence to be imposed based upon (1) whether any suf-
ficient aggravating ecircumstance or circumstances exist; (2)
whether any sufficient mitigating circumstance or circumstances
which outweigh the aggravating circumstance(s) found, exist; and
(3) whether, based on these considerations the defendant should
be sentenced to death or life imprisonment. A sentence recom-
mendation of death must be agreed upon by a unanimous vote of
the twelve jurors. In such case, the jury must show in writing: (1)
the statutory aggravating circumstance or circumstances it finds
beyond a reasonable doubt; (2) that the aggravating circumstance
or circumstances found by the jury are sufficiently substantial to
call for the imposition of the death penalty; and (3) that the
mitigating circumstance or circumstances are insufficient to
outweigh the aggravating circumstance or circumstances found.
The jury's sentence recommendation is binding upon the trial
judge.

A judgment of conviction and sentence of death are subject
to automatic review by this Court for consideration of the penalty
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imposed as well as any errors assigned on appeal. The sentence of
death shall be overturned and a sentence of life imprisonment im-
posed in its stead upon a finding by the Supreme Court that: (1)
the record does not support the jury’s findings of any aggravating
circumstance or circumstances upon which the sentencing court
based its sentence of death; or (2) the sentence of death was im-
posed under the influence of passion, prejudice or any other ar-
bitrary factor; or (3) the sentence of death is excessive or
disproportionate to the penalty imposed in similar cases, consider-
ing both the crime and the defendant.

If judgment and sentence of death are reversed for error in
the sentencing phase of the trial, we are required to remand for a
new sentencing hearing, to be conducted pursuant to the same
provisions as the original sentencing hearing.

In instant case, the trial judge submitted five aggravating
circumstances to the jury which it answered as follows:

1. Has the defendant been previously convicted of a
felony involving the use or threat of violence to the person?
Yes.

2. Was the murder committed while the defendant was
engaged in the commission of robbery with a firearm? Yes.

3. Was the murder committed for pecuniary gain? Yes.

4. Was the murder especially heinous, atrocious, or
cruel? No.

5. Did the defendant knowingly create a great risk of
death to more than one person by means of a weapon or
device which would normally be hazardous to the lives of
more than one person? No.

The jury thereupon made the following sentence recommen-
dation:

Based upon those answers to the issues submitted as
found from the evidence in the case and the law given by the
Court, the jury unanimously determines that the aggravating
circumstances found by the jury beyond a reasonable doubt
are sufficiently substantial to call for the imposition of the
death penalty; that the mitigating circumstances are insuffi-
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cient to outweigh the aggravating circumstances found and
therefore recommends that punishment of the defendant
shall be death.

The crucial problem which we perceive in this case concern-
ing the aggravating circumstances submitted to the jury was not
raised by defendant. Defendant was convicted under the felony
murder rule. The trial judge did not mention premeditation and
deliberation in his jury instructions.

G.S. 14-17 clearly states that a murder which is committed in
the perpetration or attempted perpetration of any robbery, rape,
arson, kidnapping, burglary or other felony committed or attempt-
ed with the use of a deadly weapon shall be deemed to be murder
in the first degree and shall be punishable by death or life im-
prisonment pursuant to the provisions of G.S. 15A-2000. Thus, the
Legislature has left no doubt that the death penalty is available
upon a felony murder conviction. One of the aggravating ecir-
cumstances which may be considered by the jury is found in G.S.
15A-2000(e)(5), which provides:

The capital felony was committed while the defendant
was engaged, or was an aider or abettor, in the commission
of, or an attempt to commit, or flight after committing or at-
tempting to commit, any robbery, rape, arson, burglary, kid-
napping, or aircraft piracy or the unlawful throwing, placing,
or discharging of a destructive device or bomb.

Clearly, this circumstance would be supported by the evidence in
a felony murder conviction since the felony murder, by definition,
must have occurred during the commission or attempted commis-
sion of one of the enumerated felonies. The problem here
presented arises because this circumstance is inherent in, and a
necessary element of, the capital felony, to wit, felony murder.

No element of a first degree murder which is committed with
premeditation and deliberation is included in the list of ag-
gravating circumstances found in G.S. 15A-2000(e). A defendant
convicted of a felony murder, nothing else appearing, will have
one aggravating circumstance “pending” for no other reason than
the nature of the conviction. On the other hand, a defendant
convicted of a premeditated and deliberated Kkilling, nothing else
appearing, enters the sentencing phase with no strikes against
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him. This is highly incongruous, particularly in light of the fact
that the felony murder may have been unintentional, whereas, a
premeditated murder is, by definition, intentional and precon-
ceived.

It is well settled in this jurisdiction that when the State, in
the trial of a charge of murder, uses evidence that the murder oc-
curred in the perpetration of another felony so as to establish
that the murder was murder in the first degree, the underlying
felony becomes a part of the murder charge to the extent of
preventing a further prosecution of the defendant for, or a fur-
ther sentence of the defendant for, commission of the underlying
felony. State v. Squire, 292 N.C. 494, 234 S.E. 2d 563 (1977), cert.
denied, 434 U.S. 998; State v. Thompson, 280 N.C. 202, 185 S.E. 2d
666 (1972). Although designed to prevent double jeopardy, a prob-
lem with which we are not here confronted, we think the merger
rule sheds light on the question before us. Once the underlying
felony has been used to obtain a conviction of first degree
murder, it has become an element of that crime and may not
thereafter be the basis for additional prosecution or sentence.
Neither do we think the underlying felony should be submitted to
the jury as an aggravating circumstance in the sentencing phase
when it was the basis for, and an element of, a capital felony con-
viction.

[10] We are of the opinion that, nothing else appearing, the
possibility that a defendant convicted of a felony murder will be
sentenced to death is disproportionately higher than the possibili-
ty that a defendant convicted of a premeditated Kkilling will be
sentenced to death due to the ‘“automatic” aggravating cir-
cumstance dealing with the underlying felony. To obviate this
flaw in the statute, we hold that when a defendant is convicted of
first degree murder under the felony murder rule, the trial judge
shall not submit to the jury at the sentencing phase of the trial
the aggravating circumstance concerning the underlying felony.

Nothing we have said herein should be construed to foreclose
consideration of the aggravating circumstance found in G.S.
15A-2000(e)(5) when a murder occurred during the commission of
one of the enumerated felonies but where the defendant was con-
victed of first degree murder on the basis of his premeditation
and deliberation. In such case, the jury should properly consider
that aggravating circumstance in determining sentence.
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In instant case, the jury found as an aggravating ecir-
cumstance that the murder was committed while defendant was
engaged in the commission of robbery with a firearm. As a result
of our decision precluding consideration of the underlying felony
as an aggravating circumstance, we are of the opinion that the
trial judge erred in submitting that circumstance to the jury.

We must now determine whether submission of that ag-
gravating circumstance requires a new sentencing proceeding.

G.S. 15A-2000 provides that the jury’s sentence recommenda-
tion is binding on the trial judge. If the jury recommends a
sentence of death, it must show in writing:

(1) The statutory aggravating circumstance or circumstances
which the jury finds beyond a reasonable doubt; and

(2) That the statutory aggravating circumstance or cir-
cumstances found by the jury are sufficiently substantial
to call for the imposition of the death penalty; and

(3) That the mitigating circumstance or circumstances are in-
sufficient to outweigh the aggravating circumstance or
circumstances found.

We are unable to say that under the circumstances of this
particular case the trial judge’s submission of the issue concern-
ing the underlying felony constituted harmless error. Had the
jury not considered the underlying felony as an aggravating cir-
cumstance, it may well have decided that the remaining ag-
gravating circumstances were not sufficiently substantial to call
for imposition of the death penalty.

For error in the sentencing phase of the trial, this case is
remanded for a new sentencing hearing pursuant to G.S.
15A-2000(d)(3).

In the guilt determination phase of the trial, no error.
In the sentencing phase of the trial, new trial.

Justice BROCK did not participate in the consideration or
decision of this case.
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Justice HUSKINS concurring.

I support the majority opinion in Cherry, Goodman and
Johnson. At the same time, I join in the concurring opinion of
Justice Carlton which correctly, 1 think, analyzes the results
reached in these three cases.

Justice CARLTON concurs for the reasons stated in his concur-
ring opinion filed this date in State v. Goodman, 298 N.C. 1, 36,
257 S.E. 2d 569, 591 (1979).

C. CAPERS SMITH, PraintTiFF v. STATE OF NORTH CAROLINA, JAMES
HOLSHOUSER, GovErNoR; JOE K. BYRD, CuairMAN, STATE BOARD OF MEN.
TAL HEALTH; RALPH SCOTT, CHAIRMAN, ADVISORY BUDGET COMMISSION;
DAVID T. FLAHERTY, INDIVIDUALLY AND AS SECRETARY OF HUMAN
REsoUuRcES; N. P. ZARZAR, INDIVIDUALLY AND AS COMMISSIONER, DEPARTMENT
oF MENTAL HEALTH; TREVOR WILLIAMS, INDIVIDUALLY AND AS SUPERINTEND-
ENT OF BROUGHTON HoOSPITAL, DEFENDANTS

No. 61

(Filed 4 September 1979)

1. Master and Servant § 10.2; State § 12— superintendent of State
hospital —discharge by Secretary of Human Resources proper

When a State government agency is transferred to a new department by
a “type II transfer,” G.S. 143A-6(b) provides that the management function of
the agency, which includes staffing pursuant to G.S. 143A-6(c), shall be per-
formed not only under the “supervision” but also the “direction” of the head of
the principal department; therefore, the Secretary of Human Resources had
the authority to dismiss plaintiff as superintendent of Broughton Hospital
before his six year term expired, and it was not required that he be dismissed
by the State Board of Mental Health. Furthermore, the transfer of the power
to dismiss from the State Board to the Department of Human Resources did
not impair plaintiff’s contract since his contract was not with the ageney which
appointed him but was with the State, and the transfer made no changes in
either the obligations of the parties or the remedies available to plaintiff in en-
forcing his agreement.

2. Master and Servant § 10.2; State § 12; Evidence § 14— superintendent of
State hospital — superior’s order to produce tape —disobedience as cause for
dismissal — physician-patient privilege inapplicable

In an action by plaintiff to recover damages for wrongful discharge from
his position as superintendent of Broughton Hospital, plaintiff's refusal to com-
ply with a lawful and reasonable order of his superior to turn over a tape of a
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meeting of the Credentials Committee of the Hospital constituted “cause” for
plaintiff's dismissal, and the information contained on the tape did not come
within the protection of the doctor-patient privilege established by G.S. 8-53
and G.S. 122-8.1, since the information on the tape did not pertain to treatment
of the patients but related basically the facts included in the death certificates
of the patients which were a matter of public record; G.S. 122-8.1 was not in-
tended to allow a superintendent of a State hospital to refuse to turn over in-
formation to his superiors in the Department of Human Resources attempting
to investigate complaints of improprieties or neglect on the part of members of
the hospital medical staff; and the physician-patient privilege does not extend
to information gathered by observations made after the patient’s death.

Justice BRoCK did not participate in the consideration or decision of this
case.

APPEAL by the State of North Carolina under G.S. 30(2) from
the decision of the Court of Appeals, reported in 36 N.C. App.
307, 244 S.E. 2d 161 (1978), which reversed the judgment of
Snepp, J., granting the State’s motion for a directed verdict at
the 14 February 1977 session of the Superior Court of Burke,
docketed and argued as Case No. 41 at the Fall Term 1978.

Action for damages for wrongful discharge.

On 1 October 1970 plaintiff, Dr. C. Capers Smith, a medical
doctor trained in psychiatry, was duly appointed Superintendent
of Broughton Hospital (Broughton), one of the State’s hospitals for
the mentally disordered. The appointment, made pursuant to G.S.
122-25 (repealed by 1973 N.C. Sess. Laws, ch. 476, § 133), was for
six years. On 30 April 1973, under circumstances to be discussed
later, plaintiff was dismissed as Superintendent. On 4 May 1973,
pursuant to G.S. 122-1.1 (repealed by 1973 Sess. Laws, ch. 476,
§ 133), plaintiff served upon the Governor and the Chairman of
the Advisory Budget Commission a claim for severance pay. In
the claim plaintiff stated he would consider their failure to honor
his demand by a given date “as a rejection and denial of this
claim by all parties.” When no action was taken on the claim,
plaintiff filed this action for damages. Had he been permitted to
serve the remainder of his term as Superintendent, plaintiff
would have received compensation totaling $169,455.59.

When the case was called for trial, plaintiff took a voluntary
dismissal without prejudice as to defendant Joe K. Byrd.

Plaintiff’s evidence consisted of his own testimony, that of
Doctors Robert S. Dawson and Trevor G. Williams, and a number
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of exhibits, including the transcript of a tape recording of the
meeting of the Broughton Credentials Committee held on 16 April
1973 (Plaintiff's Exhibit 4). This evidence —summarized except
when quoted —is stated below as chronologically as possible.

The controversy which led to Dr. Smith’s dismissal began
with the failure of Dr. M. J. Short, the staff doctor on call, to
come to the hospital to certify the deaths of two patients,
Virginia Evans and William Henry Ward, after being notified of
their deaths by the nurse on duty. Evans died during the early
morning hours of 10 February 1973; Ward, about 3:00 a.m. on 11
February 1973. Dr. Smith learned of these two incidents on Mon-
day, 12 February 1973, when he received reports detailing the
happenings of the previous weekend from Mrs. Virl Lester and
Mrs. Ruby Setzer, the head nurses on the respective wards.
These reports are not in the record, but Mrs. Lester later gave
the following version of the events which occurred after Ward’s
death:

At 3:15 a.m. on February 11th while Mrs. Lester was on “C”
ward, she was informed that a patient, William Ward, had been
found in another unit “slumped in the bathroom not breathing.”
When she arrived at the other unit around 3:30 a.m., she deter-
mined that Ward was dead and began searching for his family’s
telephone number. It was customary for the nurses to locate the
number before calling the doctor on duty so that he could notify
the family without having to wait at the hospital or make an addi-
tional trip.

After searching unsuccessfully for the telephone number of
Ward’s family, Mrs. Lester called Dr. Short at 4:10 a.m. She in-
formed him of the situation and he instructed her to place the
body on a bed in a single room and told her he would ‘‘see him in
the morning.” She was “so startled by that statement that [she]
figured {she] had not really awakened him . . . so [she] said, ‘Dr.
Short, did you hear me say that this patient expired at 3:05 a.m.
and now it is only 4:10 a.m. and you ordered the man be placed on
a bed and not in the morgue? .. . [Dr. Short] replied, ‘That is
right, I'll see him in the morning.’”

Following Dr. Short’s instructions, Mrs. Lester helped attend-
ants carry the body to a single room. She then wrote up the inci-
dent in the report book on “U” ward and later reported it to her
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supervisor. When she completed her shift at 7:15 a.m., Dr. Short
had still not seen the patient.

On the night before Dr. Short have given substantially iden-
tical instructions to the nurse who called to inform him of the
death of Virginia Evans.

Dr. Smith received the nurses’ reports on the two deaths in a
staff meeting on February 12th at which Dr. Short was present.
Dr. Smith informed the staff of the manner in which the doctor on
duty had responded to the nurse’s call and emphasized that this
was not the way he would have expected any doctor at Broughton
to have responded. He told the staff that in the future whenever
a doctor on duty was notified of a death, he was “to come.” Dr.
Smith said he spoke generally without mentioning Dr. Short’s
name “so there would not be any direct confrontation.” Having
done so, he felt he had "adequately addressed the problem.”

Sometime before February 10th, “hot lines” were installed
connecting Broughton and the State’s other mental institutions
with the office of the Secretary of Human Resources so that
employees ‘“who had problems” could contact the Secretary’s of-
fice directly. The Secretary had given notice that no employee
who used the line was to be “harassed, fired, or demoted, or in
any way intimidated because of the use of that telephone
service.”

After receiving several hot-line calls from hospital employees
about the manner in which the deaths of Evans and Ward had
been handled, Secretary Flaherty sent his representative, Mr. Bill
White, to Broughton to investigate. White arrived at the hospital
about 8:00 p.m. on 13 April 1973. Bob Cox, a hospital policeman,
recognized him as an assistant to Secretary Flaherty and, at his
request, escorted him through the alcoholic and neuroscience
wards, including “U” ward. White spoke casually and generally
with the patients until Johnny Wilson, an attendant, called him
aside for a private talk.

Cox later informed his superior, Chief of Police Berryhill, of
White’s visit. Berryhill then told Dr. Smith someone from
Secretary Flaherty's office had “come in the night” to check on
the deaths which had occurred on February 10th and 11th.
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Dr. Smith decided that if Dr. Short’s professional conduct
was to be questioned “outside,” it should first be appraised by the
hospital’s Credentials Committee, a standing committee appointed
by the Superintendent from Broughton’s active medical staff. One
of the duties of this Committee was to investigate any reported
breach of ethics. After discussing the matter with Dr. Short,
plaintiff asked Dr. McCall, the chairman of the Committee, to call
a meeting. When he refused, Dr. Smith called the meeting
himself.

The Committee met in plaintiff’s office on the morning of 16
April 1973. Present were Dr. Mike MecCall, Dr. Norman Boyer, Dr.
Robert Darrow, Mrs. John Reece, Dr. 8. M. Shah-Khan, Dr. Smith
and his secretary, Mrs. Hubbard. Ordinarily, Mrs. Hubbard took
the minutes in shorthand, but on this occasion Dr. MecCall
“brought [a] tape recorder and put it in the middle of the table.”
As the morning progressed, discussions “became very heated.”
One person ‘“reached over several times and turned off the tape
and asked that he not be recorded.” When the secretary later at-
temped to transeribe the tape, she found portions of it unintelligi-
ble.

In brief summary, the tape as transcribed tended to show:

Dr. Smith first reviewed the events leading up to the
meeting. He then told the six Committee members present that
he believed Dr. Short’s failure to repond to the nurse’s call to
come to the hospital on the nights of February 10th and 11th
would soon be questioned officially. If so, he thought that “the
medical staff should be of one thought” about the matter. He
stated that the purpose of the meeting was to determine whether
Dr. Short’s conduct had met professional standards. Dr. Smith
said he had no idea who was responsible for the investigation, but
he did know that Broughton had again been “put on the spot by
the Secretary of Human Resource’s night riders, as he had come
to call them.” Then, after praising Dr. Short’s work on behalf of
Broughton during the preceding two years, he asked Dr. Short
“to explain the situation as it existed at that time.”

Dr. Short said that when the nurse called him at 4:00 a.m.,
she told him Ward had been found dead at 3:05 a.m. and that they
had been searching unsuccessfully since then for information as to
the whereabouts of his family. Relying upon “the nurse’s com-



120 IN THE SUPREME COURT [298

Smith v. State

petence in recognizing a dead person,” he decided to wait until
relatives had been found before pronouncing the patient dead.
None were found until sometime the next day. As to the patient
Evans, all Dr. Short could recall was that he had to go to the
morgue to pronounce her dead. Dr. Short expressed considerable
resentment that he should be called upon to justify his profes-
sional conduct because of Mr. White’s visit and suggested that if
this is “an example of the supervision administration that will be
coming to Broughton [it would be] an untenable place to practice.”
He also warned that there “were other harassments coming
through the same channels.”

Dr. Short’s comments caused Dr. McCall to say that he was
“very much concerned’” lest they lose Dr. Short. Dr. Shah-Khan
suspected that there were “informers on the staff of Broughton
Hospital” who were harming professional reputations by innuen-
do. The Committee members also expressed resentment that an
investigation of a staff doctor should be instigated without the
knowledge of the superintendent.

After much discussion as to just how soon a physician should
respond to a call to pronounce a patient dead, the consensus
seemed to be that he should respond as quickly as in his judg-
ment was feasible. It was also noted that since Dr. Smith had
talked to the staff on February 12th, no doctor on call had failed
to respond promptly. Eventually, a “resolution” was assembled
piecemeal from the floor. It provided approximately as follows:

The deaths of Virginia Evans and William Henry Ward were
due to natural causes to which no negligence on the part of any
Broughton doctor contributed. No one suffered any injury, loss,
damage, or hurt feelings because of the delay in certifying their
deaths. The attending physician, Dr. M. J. Short, handled all prob-
lems properly; and there is no evidence of neglect on his part.

This resolution was passed unanimously.

Immediately thereafter Dr. McCall asked if the Committee
wanted to hear what he knew about the Evans case. Dr. Smith
replied that they did. Dr. McCall then reported that on the night
of Virginia Evans’ death the ward nurse had telephoned him at
home to say that when she called Dr. Short he had told her to
leave the body on the ward; that she was reluctant to do so
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because the shift would soon change and they were not accus-
tomed to leaving bodies on the wards; that this patient had an in-
terested family, who had left the ward only 45 minutes before;
and that she was uncertain what to do. Dr. McCall told her to call
Dr. Shannon and see if he would respond; that if she could not
reach him, she should either move the body to the morgue or call
him back. Dr. McCall said she did not call him back and that he
next heard about the incident when Dr. Smith reported the mat-
ter at the staff meeting the next morning.

After Dr. McCall’s statement the Committee renewed its
discussion of whether Broughton had “a stated rule that physi-
cians go and examine the body of a person thought to be dead or
dying,” and —if not —whether there should be one. Dr. Smith said
he thought there should be such a rule. In the midst of a heated
discussion Dr. Robert Darrow produced the Hospital Procedure
Book which contained this directive: “When a patient stops
breathing, notify the supervisor and doctor. . . . The doctor should
pronounce the patient dead within a short time after breathing
has ceased, fill out the ward card and death package, giving infor-
mation as requested on the outside of the package.”

The discussion which this find engendered was terminated by
the need to call the witnesses whom Dr. Smith had instructed to
be present and who were waiting outside —Mrs. Setzer and Mrs.
Lester, ward nurses, John Wilson and Faye Poteat, attendants,
Mrs. Boyles, a telephone operator, and Bobby Cox, security of-
ficer. Although the record discloses that all these persons attend-
ed the inquiry on April 16th and were questioned, the transcript
introduced in evidence (Exhibit 4) contains only the statements of
Cox and Lester.

Cox gave the Committee the same information he had
reported to Chief Berryhill. He was then confronted with such
questions as “Do you not think it was improper conduct on your
part to have taken somebody to the patients’ bedroom in the mid-
dle of the night? Did you think you were in charge of the hospital
at that particular time? Why did you take it upon yourself to ad-
mit somebody without asking permission from the Superintendent
or your supervisor? Don’t you think this was improper conduct on
your part? Was any question asked or any statement made by
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any attendant, patient or by Mr. White which referred to any
physician on our staff?”

The substance of Cox’s answers was that he escorted Mr.
White to the wards at 8:00 p.m.—not in the middle of the night;
that he recognized Mr. White as Secretary Flaherty’s assistant
and therefore he didn’t think his conduct was improper; and that
he had heard no reference that night to any hospital physician.

After Mrs. Lester gave the Committee her version of the call
to Dr. Short, she was asked if she had talked to anybody outside
the hospital about the incident. When she answered NO, the Com-
mittee wanted to know how such “confidential information”
became known. Mrs. Lester replied that she understood the
“word went over the town through the funeral home.” Several of
the doctors then suggested that she had been guilty of “very poor
nursing practice” in permitting Ward's body to remain in the
bathroom while she hunted for telephone numbers, and that she
had applied a “double standard” in criticizing Dr. Short for leav-
ing the body on the bed for four hours. Mrs. Lester left the
meeting in tears, and Dr. Smith went out to console her.*

After receiving information that certain employees “had been
harassed and intimidated” at the meeting of the Credentials Com-
mittee, Dr. Trevor Williams, the Western Regional Commissioner
of Mental Health and plaintiff’s immediate superior, visited him
on April 19th and asked for the tapes of the meeting. He ex-
plained that they needed the tapes (1) to ascertain the ecir-
cumstances surrounding the deaths of Evans and Ward, and (2) to
determine whether hospital employees appearing before the Com-
mittee had been harassed. Plaintiff refused to turn over the tapes
on the ground that information therein was protected by the
doctor-patient privilege. Dr. Williams told Dr. Smith his refusal
would be “considered as insubordinate action.”

On April 25th Dr. Williams went to plaintiff’s office again. He
informed Dr. Smith that Dr. Zarzar, acting Commissioner of Men-
tal Health, had sent him for the tapes, and that plaintiff could
either deliver them or submit his resignation. Plaintiff again
refused to deliver the tapes and claimed that Dr. Zarzar had no

*In a deposition filed in the summary-judgment hearings, Mrs. Lester said that at no time did Dr. Smith ever
harass or intimidate her: and that “he was his usual kind, gracious self.”
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authority to dismiss him. On April 27th Dr. Williams advised
plaintiff by letter that because of his refusal to release the tapes
he was dismissed as of 11 May 1973. On April 30th the Secretary
of Human Resources sent plaintiff a telegram dismissing him as of
that day.

At the conclusion of plaintiff’s evidence, the trial court
granted defendants’ motion for a directed verdict. The Court of
Appeals reversed as to the State of North Carolina, and the State
appealed.

Hatcher, Sitton, Powell & Settlemyer by Claude S. Sitton,
and James J. Booker, for plaintiff.

Rufus L. Edmisten, Attorney General, and William F. O’Con-
nell, Special Deputy Attorney General, for the State.

SHARP, Chief Justice.’

This is the second time this case has come before this Court
for review. Smith v. State, 289 N.C. 303, 222 S.E. 2d 412 (1976).
Plaintiff’s original complaint was filed 24 July 1973 in Burke
County Superior Court. Defendants moved to dismiss the action
pursuant to G.S. 1A-1, Rule 12(b) on the grounds that sovereign
immunity barred the suit against the State and also against the
individual defendants acting in their official capacities. The trial
judge denied the motion and defendants appealed. We held that
the doctrine of sovereign immunity was not a bar to an action
against the State for breach of a duly authorized State contract,
but noted that any judgment would be uncollectible in the
absence of a legislative appropriation. In our first decision we
carefully pointed out that we were expressing no opinion as to
the merits of the controversy between Dr. Smith and the State.
289 N.C. at 322, 222 S.E. 2d at 424.

The merits of that dispute are now before us. Plaintiff’s
amended complaint was filed 6 May 1976. As his first claim for
relief plaintiff alleges that the State of North Carolina breached
his contract of employment by dismissing him without cause or
authority. As damages he asks for the balance of the salary to
which he would have been entitled under the contract. In his sec-

1. This opinion was written in accordance with the Court's decision made prior to Chief Justice Sharp's
retirement and was adopted by the Court and ordered filed after she retired.
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ond claim for relief plaintiff alleges that the individual defend-
ants —David Flaherty, N. P. Zarzar, and Trevor Williams —caused
him to be discharged in a manner “designed to embarrass and
humiliate him” and which defamed him in his profession. He also
alleged that these defendants knew it would be “impossible for
the plaintiff to obtain other employment of [a] comparable nature”
because of his age and physical condition. Finally, plaintiff alleges
that the actions of defendant Flaherty were ‘“motivated by
malicious and corrupt intent” thus entitling him to punitive
damages.

At the conclusion of plaintiff’s evidence the trial judge al-
lowed motions (1} by defendants James Holshouser and Ralph
Scott for judgment on the pleadings under Rule 12(c) and (2) by all
other defendants for a directed verdict under Rule 50(a). He also
denied plaintiff’s motion for summary judgment, which, along
with defendants’ motion for summary judgment, had been filed
and heard at length prior to trial. The facts disclosed by the
deposition and exhibits which the court considered on these mo-
tions do not differ materially from the evidence plaintiff adduced
at trial. Plaintiff took no exceptions to the dismissal of his action
against Holshouser and Scott. His appeal to the Court of Appeals
was from the trial court’s denial of his motion for summary judg-
ment and its grant of a directed verdict in favor of the other
defendants.

The Court of Appeals concluded that only the State Board of
Mental Health had the authority to dismiss plaintiff from his job.
Because all the evidence showed that plaintiff was discharged by
the Secretary of Human Resources and not by the Board of Men-
tal Health, the Court held that the trial judge should have al-
lowed plaintiff’'s motion for summary judgment against the State.
Plaintiff’s exception to the allowance of a directed verdict in favor
of the individual defendants was deemed abandoned for failure to
argue the assignment of error on appeal. Smith v. State, 36 N.C.
App. 307, 244 S.E. 2d 161 (1978).

The State’s right to a directed verdict at the close of plain-
tiff’s evidence turns on two questions of law: (1) Was the
Secretary of the Department of Human Resources authorized by
statute to dismiss plaintiff and (2) did cause to dismiss plaintiff ex-
ist as a matter of law? The trial court’s entry of a directed ver-
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dict for the State can be sustained only if the answer to both of
these questions is YES. If a directed verdict in the State’s favor
was proper, it follows that the trial court was also correct in
denying plaintiff’'s motion for summary judgment since the
evidence he presented at trial tended to show substantially the
same facts disclosed by the depositions the court considered at
the hearing upon the motions for summary judgment.

Plaintiff was employed by the State in 1970 pursuant to G.S.
122-25 (repealed by 1973 N.C. Sess. Laws ch. 467, § 133), which
authorized the Commissioner of Mental Health to appoint a
medical superintendent for each State hospital for a term of six
years. Under G.S. 122-1.1, also in effect at that time, the State
Board of Mental Health by and with the approval of the Governor
could terminate ‘“for cause” the services of any employee ap-
pointed for a specific length of time.

[11 We consider first plaintiff’s contention that even if there was
cause for his dismissal, it was improper because he was dis-
charged by the Secretary of Human Resources.

As part of a reorganization of State government in 1971, the
State Board of Mental Health was transferred to the Department
of Human Resources. The vehicle for this change was the Ex-
ecutive Organization Act of 1971 which incorporated the Board of
Mental Health into the Department of Human Resources by
means of a “type II transfer.” The relevant statute reads as
follows:

§ 143A-6. Types of transfers.—(a) Under this Chapter, a
type I transfer means the transferring of all or part of an ex-
isting agency to a principal department established by this
Chapter. When all or part of an agency is transferred to a
principal department under a type I transfer, its statutory
authority, powers, duties, and functions, records, personnel,
property, unexpended balances of appropriations, allocations
or other funds, including the functions of budgeting and pur-
chasing, are transferred to the principal department.

When any agency, or part thereof, is transferred by a
type I transfer to a principal department under the provi-
sions of this Chapter, all its prescribed powers, duties, and
functions, including but not limited to rule making, regula-
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tion, licensing, and promulgation of rules, rates, regulations,
and standards, and the rendering of findings, orders, and ad-
judications are transferred to the head of the principal
department into which the agency, or part thereof, has been
transferred.

(b) Under this Chapter, a type II transfer means the
transferring intact of an existing agency, or part thereof, to a
principal department established by this Chapter. When any
agency, or part thereof, is transferred to a principal depart-
ment under a type II transfer, that agency, or part thereof,
shall be administered under the direction and supervision of
that principal department, but shall exercise all its pre-
scribed statutory powers independently of the head of the
principal department, except that under a type II transfer
the management functions of any transferred agency, or part
thereof, shall be performed under the direction and supervi-
sion of the head of the principal department.

(c) Whenever the term “management functions” is used
it shall mean planning, organizing, staffing, directing, coor-
dinating, reporting and budgeting.

Plaintiff argues that this statute leaves untouched the power
of the State Board of Mental Health to fire employees hired for a
term, and points out that the statute makes no specific mention of
the power to dismiss. The State contends that the power to fire a
disobedient employee is implicit in the meaning of the term
“management functions” as used in G.S. 143A-6, and notes that
the Secretary is explicitly given control over “staffing.” The
Court of Appeals attempted to strike a balance between these
two positions. As it interpreted G.S. 143A-6(b), the Statc Board of
Mental Health kept all of its statutory powers after the transfer,
including hiring and firing, and the Secretary of Human
Resources was only given the power to supervise the Board’s ex-
ercise of those functions. Smith v. State, 36 N.C. App. at 310-11,
244 S.E. 2d at 163.

We reject the Court of Appeals’ construction as being incon-
sistent with both the language and purpose of the statute. When
an agency is transferred to a new department by a “type II
transfer,” G.S. 143A-6(b) provides that the management functions
of the agency shall be performed not only under the “supervision”
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but also the “direction” of the head of the principal department.
The word “direction” refers to the “act of governing; manage-
ment; superintendence; a guiding or authoritative instruction.”
Black’s Law Dictionary (Rev. 4th ed. 1968). Clearly, the legislature
intended for the head of the Department of Human Resources to
have final authority over all management functions, not merely
“supervisory” power. To hold that a transferred agency could ex-
ercise all of its former powers after the reorganization, subject
only to some undefined supervision by the head of the new
department, would treat the transfer as merely a change in name,
thus defeating the purpose of the Organization Act.

G.S. 143A-6(c) defines the term “management functions” to
mean ‘“planning, organizing, staffing, directing, coordinating,
reporting and budgeting.” Even if this definition was intended to
be inclusive, an issue we need not now decide, the power to fire
clearly falls within its scope since the Act expressly gives the
head of the principal department power over “staffing.”

This construction is supported by the Act’s legislative
history. On 3 November 1970 the electorate approved a constitu-
tional amendment to reduce the number of the State’s principal
administrative departments to not more than twenty-five by 1
July 1975. N.C. Const. art. 3, § 11. This process began with the
enactment of the Executive Organization Act of 1971, N.C. Gen.
Stat. ch. 143A (1978), and continued with passage of the Executive
Organization Act of 1973. N.C. Gen. Stat. ch. 143B (1978).

In May 1970 the Governor appointed a Committee on State
Government Reorganization to Review the work of a 1969 study
commission and to make proposals for implementing the amend-
ment to the 1971 General Assembly. Report of the Governor’s
Committee on State Government Reorganization at 4 (1971) [here-
inafter Report]. Because of the time limitations imposed on the
Committee, it recognized that major statutory revisions would be
impractical. Report at 5. It therefore proposed that some agencies
be transferred to the newly created departments with part of
their statutory powers intact. Report at 12.

Under one type of transfer, which the Committee labeled a
“type I transfer,” all of the agency’s powers and functions would
be transferred to the new department. Report at 12. The Commit-
tee suggested that a “second type of transfer (type 2). . . be used
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to transfer agencies which have policy making boards and com-
missions. The principal department {would have] the authority to
direct and supervise all budgeting, purchasing and related
management functions, but the agency [would] continue to exer-
cise independently some of its primary statutory functions pend-
ing subsequent review and legislation.” Report at 12. (Emphasis
added.) The substance of this proposal was adopted by the
legislature and is now codified as G.S. 143A-6.

In providing for a “type II transfer,” the legislature clearly
intended to distinguish between the rule-making or policy func-
tions of a transferred agency and its management functions.
Under the statutory scheme established by the Act, the former
functions were to remain in control of the transferred agency
while the latter were to become the sole province of the heads of
the principal departments. This would allow the new departments
to gain administrative experience and expertise pending the
ultimate transfer of policy-making powers.? Report at 11. With
this distinction in mind it is clear that the power to fire a disobe-
dient employee must be considered an aspect of management
rather than an aspect of policy-making.

Plaintiff also argues that a transfer of the power to dismiss
him from the Board to another agency would constitute an impair-
ment of his contract. He cites no authority in support of this con-
tention other than the provision of the United States Constitution
which prohibits a state from passing any law “impairing the
obligations of contracts.” U.S. Const. art I, § 10.

It has long been established that the Contract Clause limits
the power of the states to modify their own contracts as well as
to regulate those between private parties, and that rights under
such contracts cannot be defeated by subsequent legislation.
United States Trust Co. v. New Jersey, 431 U.S. 1, 17, 52 L.Ed.
2d 92, 106, 97 S.Ct. 1505, 1515 (1977); Hans v. Louisiana, 134 U.S.
1, 33 L.Ed. 842, 10 S.Ct. 504 (1890); Oglesby v. Adams, 268 N.C.
272, 150 S.E. 2d 383 (1966). Not every modification of a contrac-
tual promise, however, impairs the obligation of contract. El Paso
v. Stmmons, 379 U.S. 497, 506-07, 13 L.Ed. 2d 446, 453-54, 85 S.Ct.
577, 582-83 (1965).

2. See, e.g., G.S. 143B-138(b)(8) which transferred to the Department of Human Resources all the “powers,
duties and obligations" previously vested in the State Board of Mental Health. This statute became effective 1
July 1973.
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The transfer of the power to dismiss from the State Board to
the Department of Human Resources makes no change in either
the obligations of the parties or the remedies available to plaintiff
in enforcing his agreement. Plaintiff's contract of employment
was not with the agency which appointed him but with the State.
Smith v. State, 289 N.C. at 332, 222 S.E. 2d at 431. The essential
terms of that contract —duration, dismissal for cause, and salary
—remain unaffected by any shift of the power to fire from one
agency of the State to another.

Having determined that the Executive Organization Act of
1971 transferred the power to dismiss Dr. Smith to the Secretary
of Human Resources and that this change did not constitute an
“impairment” of his contract, the next question is whether there
was “cause” for his dismissal. Because the material facts are un-
disputed, that issue is a question of law for the court. Craig v.
Thompson, 244 S.W. 2d 37, 41 (Mo. 1951).

[2] On 25 April 1973 Dr. Trevor Williams, a licensed physician
and plaintiff's immediate superior, ordered him to turn over the
tapes of the Credentials Committee meeting or be dismissed. Dr.
Williams explained that he required the tapes in his investigation
of the circumstances surrounding the two deaths at Broughton
Hospital. This was the third such order plaintiff had received
from his superiors. Plaintiff again refused and was subsequently
dismissed.

In every contract of employment it is implied that the
employee will obey the rules, orders, and instructions of his
employer so long as those orders are lawful and reasonable.
Joseph E. Seagram & Soms, Inc. v. Bynum, 191 F. 2d 5, 17 (8th
Cir. 1951); NLRB v. Montgomery Ward & Co., 157 F. 2d 486, 496
{8th Cir. 1946); Craig v. Thompson, 244 S.W. 2d 37, 41 (Mo. 1951);
Borden v. Day, 197 OKkl. 110, 111, 168 P. 2d 646, 648 (1946); 53 Am.
Jur. 2d Master and Servant §§ 54, 98 (1970). See also, Ivey v. Cot-
ton Mills, 143 N.C. 189, 195, 55 S.E. 613, 615 (1906). When an
employee intentionally disobeys an employer’s lawful instructions,
his actions constitute ‘“cause” for his dismissal. Chemvet
Laboratories, Inc. v. NLRB, 497 F. 2d 445, 452 (8th Cir. 1974);
NLRB v. Consolidated Diesel Electric Co., 469 F. 2d 1016, 1025
(4th Cir. 1972); Avondale Mills v. Burnett, 268 Ala. 82, 86, 106 So.
2d 885, 888 (1958); Craig v. Thompson, 244 S.W. 2d 37, 41 (Mo.
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1951); Porter v. Pepsi-Cola Bottling Co., 247 S.C. 370, 375, 147 S.E.
2d 620, 622, cert. denied, 385 U.S. 827, 17 L.Ed. 2d 63, 87 S.Ct. 61
(1966). See also, Haynes v. Railway, 252 N.C. 391, 398, 113 S.E. 2d
906, 911 (1960).

Plaintiff admits that he disobeyed a direct order from a
superior. He argues, however, that the order was unlawful and
unreasonable in that it required him to violate the doctor-patient
privilege.

The transcript of the tape which recorded the meeting of the
Credentials Committee was introduced in evidence at the trial
and included in the record on appeal. As indicated in the
preliminary statement of facts, the discussion centered at first on
the circumstances under which the two bodies were discovered
and the response of hospital personnel to the deaths. Later, when
the Committee interviewed Mrs. Lester and the security guard,
its attention seemed directed towards transferring blame for Dr.
Short’s failure to respond to the ward nurse and attempting to
discover who had used the hot line to report the incidents to the
Secretary's office. We note that the tape contains no discussion of
the psychiatric or medical treatment the two deceased patients
received at Broughton or of the conditions which led to their ad-
mission. It does mention the patients’ names and contains Dr.
Short's observation that Evans probably died of “myocardial in-
farction.”

The doctor-patient privilege did not exist at common law. It
is solely a creature of statute. The statute upon which plaintiff
relies is G.S. 122-8.1. This statute applies specifically to physicians
and other employees working in State hospitals. In 1973 it read in
pertinent part as follows:

§ 122-8.1. Disclosure of information, records, etc.—No
psychiatrist or any other officer, agent or employee of any of
the institutions or hospitals under the management, control
and supervision of the Department of Human Resources shall
be required to disclose any information, record, report, case
history or memorandum which may have been acquired,
made or compiled in attending or treating an inmate or pa-
tient of said institutions or hospitals in a professional
character, and which information, records, reports, case
histories and memorandums were necessary in order to
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prescribe for or to treat said inmate or patient or to do any
act for him in a professional capacity unless a court of compe-
tent jurisdiction shall issue an order compelling such
disclosure.

A similarly worded statute, G.S. 8-53,° sets out a privilege ap-
plicable to all physicians, whether privately or publicly employed.
The accepted construction of G.S. 853, which is equally applicable
to G.S. 122-8.1, is that it extends not only to information orally
communicated by the patient but also to knowledge obtained by
the physician through his own observation or examination while
attending the patient in a professional capacity. Sims v. Insurance
Co., 257 N.C. 32, 37, 125 S.E. 2d 326, 330 (1962). Notwithstanding,
the information contained on the tape of the Credentials Commit-
tee meeting does not come within the protection of the doctor-
patient privilege established by G.S. 8-53 and 122-8.1.

Information acquired in the course of attending a patient is
privileged only if it is “necessary in order to prescribe for or
treat {the] inmate or patient or to do any act for him in a profes-
sional capacity.” G.S. 122-8.1. After Evans and Ward died neither
prescription nor treatment could be of any avail. The only “act in
a professional capacity” performed for the patients after their
deaths was the verification of death and the preparation of the
medical certification as to cause of death required by G.S.
130-46(c). Pursuant to G.S. 130-46(b), this certificate is incor-
porated in the death certificate which is then filed as a public
record in the office of the register of deeds. G.S. 130-64. The infor-
mation which the physician is required to list on the medical cer-
tification —i.e., the patient’s name, the name of the attending
physician, and the time, date and cause of death —does not differ
materially from the information revealed about the two deceased
patients at the meeting of the Credentials Committee. It is ax-
iomatic that no privilege of confidentiality can attach to informa-
tion which is already public.

Furthermore, we do not believe that G.S. 122-8.1 was intend-
ed to allow a superintendent of a State hospital to refuse to turn

3. At the time plaintiff was discharged from employment, G.S. 8-53 read as follows:

“No person, duly authorized to practice physic or surgery, shall be required to disclose any information
which he may have acquired in attending a patient in a professional character, and which information was
necessary to enable him to prescribe {or such patient as a physician, or to do any act for him as a surgeon:
Provided, that the court, either at the trial or prior thereto, may compel such disclosure, if in his opinion the
same is necessary to a proper administration of justice."
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over information to his superiors in the Department of Human
Resources attempting to investigate complaints of improprieties
or neglect on the part of members of the hospital medical staff.
While a patient may legitimately expect that confidential informa-
tion will not be disclosed to the general public or to hospital per-
sonnel unconcerned with his treatment, his expectation of privacy
does not extend to hospital administrators or employees who
need the information in order to facilitate the patient’s treatment
or properly administer the hospital in accordance with approved
standards.

That issue was addressed directly in Klinge v. Lutheran
Medical Center, 518 S.W. 2d 157 (Mo. App. 1974). Plaintiff, a staff
physician at a private hospital, brought an action to enjoin a staff
committee at the hospital from examining the medical records of
his patients to determine his competency to practice. Plaintiff
argued that the physician-patient privilege prohibited the commit-
tee from examining the patients’ records without their consent.

Construing a statute similar to our own, the court rejected
these arguments. In holding that the doctor-patient privilege did
not bar the staff committee from examining the patients’ records,
the court said:

First, the policy behind the statute to encourage a pa-
tient to make full disclosure of his condition to his physician
without fear of having the information used against him at a

- later date is not violated. The publie’s interest in the
disclosure of the information to the internal staff of the
hospital and in assuring proper medical and hospital care
outweighs the patient’s interest in concealment. It is doubt-
ful if the privilege established by the statute was ever in-
tended to apply to internal staff responsible for the welfare
and health of the patients admitted to the hospital. This was
at least recognized in Benoit, supra: “Hospital records are
seen and copied by staff members and employees. The ele-
ment of strict secrecy cannot be present under these eir-
cumstances.” 431 S.W. at 109. . ..

[Aln internal staff examination of patients’ records of a
staff physician under [these] circumstances . . . assures to the
individual patient that degree of professional treatment to
which he is entitled and is to the benefit and welfare of the
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public that the hospital is conducted at a highly professional
level. 518 S.W. 2d at 166-67.

See also, Hyman v. Jewish Chronic Disease Hospital, 15 N.Y. 2d
317, 206 N.E. 2d 338, 258 N.Y.S. 2d 397 (1965) (director of hospital
corporation entitled to inspect patient records to investigate
charges of improper experimentation on patients).

We further note that many jurisdictions have refused to ex-
tend the doctor-patient privilege to information gathered by
observations made after the patient’s death. Gardner v. Meyers,
491 F. 2d 1184 (8th Cir. 1974); Travelers’ Insurance Co. wv.
Bergeron, 25 F. 2d 680 (8th Cir.), cert. dented, 278 U.S. 638, 73
L.Ed. 553, 49 S.Ct. 33 (1928) (autopsy not privileged); Ferguson v.
Quaker City Life Insurance Co., 146 A. 2d 580 (D.C. 1958); Sprouse
v. Magee, 46 Idaho 622, 269 P. 993 (1928) (evidence obtained from
an autopsy not privileged when capable of being segregated from
information received as an attending physician), Cross w.
Equitable Life Assurance Society, 228 lowa 800, 293 N.W. 464
(1940).

The reason for this rule is aptly stated in Travelers’ In-
surance Co. v. Bergeron, supra: “A deceased body is not a patient.
. .. To hold that facts discovered through an autopsy are privi-
leged communications within the meaning of the statute will not
effectuate what we conceive to be its manifest purpose, namely,
to obtain full disclosure to the physician in order to enable him to
properly treat the patient. Treatment cannot avail after death.”
25 F. 2d at 683.

From the foregoing discussion it is quite clear that the con-
troversial tape contained no confidential information about Evans
and Ward, the two deceased patients, and that its delivery to Dr.
Williams, Dr. Zarzar, or Commissioner Flaherty would have been
neither unlawful nor a breach of medical ethics. It is equally ap-
parent, however, that the tape did reveal certain embarrassing
facts: (1) A doctor on call, in disregard of a well established pro-
cedure at Broughton, had twice declined to respond to a nurse’s
call to come to the hospital to verify the death of a patient. (2)
Upon learning that the Secretary of Human Resources was in-
vestigating this omission of duty the Credentials Committee had
hastened to absolve its colleague by a unavimous resolution find-
ing that Dr. Short had handled all problems properly and that
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there was no evidence of neglect of duty on his part. (3) Despite
the policy against harassing employees who used the “hot line,”
the Credentials Committee gave both Mrs. Lester and Bobby Cox,
employees suspected of having reported Dr. Short to Raleigh, “a
hard time.”

The tape also disclosed unanimous resentment against the
hot line established by the Department of Human Resources for
hospital employees to voice complaints and against the “grant of
immunity” to those who used it.

Thus, it is all too apparent that the reason Dr. Smith
withheld the tape was not to protect the doctor-patient relation-
ship but to protect Dr. Short and other members of the hospital
staff from embarrassing disclosures. This, of course, was not a
legitimate reason for withholding the tape. To have done so was
an unfortunate error of judgment for, as plaintiff conceded on
cross-examination, all he had to do on 25 April 1973 to remain
Superintendent of Broughton Hospital was to get the tape from
his attorney and give it to Dr. Williams.

We hold that Dr. Williams’ order to plaintiff to turn over the
tape was both lawful and reasonable and that plaintiff's refusal to
comply with that order constituted “cause” for his dismissal. The
trial judge was therefore correct when he granted the State’s mo-
tion for a directed verdict in plaintiff’s action for breach of con-
tract, and the Court of Appeals was in error when it held that
plaintiff was entitled to summary judgment against the State.

As to the trial court’s entry of directed verdicts in favor of
the individual defendants in plaintiff’'s action for “professional
defamation,” the Court of Appeals correctly ruled that plaintiff
abandoned his assignment of error to this ruling by failing to
argue it or cite any authority supporting it in his brief filed in
that Court. Rule 28(a), North Carolina Rules of Appellate Pro-
cedure.

The decision of the Court of Appeals directing the entry of
summary judgment in favor of plaintiff in his action against the
State is reversed, and the judgment of the Superior Court of
Burke County is affirmed.
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Reversed.

Justice BROCK did not participate in the consideration or
decision of this case.

STATE OF NORTH CAROLINA v. ERVIN RUSSELL ALLISON

No. 70
(Filed 4 September 1979)

1. Searches and Seizures § 33— items in plain view in dwelling
The seizure of suspicious items in plain view inside a dwelling is lawful if
the officer possesses legal authority to be on the premises.

2. Searches and Seizures § 10— warrantless search—probable cause —exigent
circumstances
A warrantless search is not unconstitutional when (1) probable cause to
search exists and (2) the government satisfies its burden of demonstrating that
the exigencies of the situation made search without a warrant imperative.

3. Arrest and Bail § 5.2; Searches and Seizures § 10— warrantless entry into
dwelling to make arrest

An officer’'s warrantless entry into defendant’s trailer dwelling for the
purpose of arresting defendant for murder was lawful where the first officer
who arrived on the scene observed the victim's body lying on the ground near
her son’s trailer; the victim's son told the officer that defendant had shot his
mother and, when asked where defendant was, pointed toward defendant’s
trailer located some 150 feet away; the first officer directed another officer to
go to defendant’s trailer to apprehend him; the second officer went to the
trailer, knocked on the door and, when no one answered, went in; the officer
took into custody a rifle which was in plain view on a couch in the trailer; the
officer then looked through the trailer, found no one, and left. Consequently,
the officer had legal authority to be in defendant’s trailer, and his seizure of
the rifle was lawful.

4. Searches and Seizures § 41— failure of officer to announce purpose and
authority before entry —seizure of rifle —reason to believe notice would present
danger to life —no substantial violation of statute

Where an officer had been informed that the person who shot the deceas-
ed was in a nearby trailer, the officer went to the trailer and, after knocking,
opened an unlocked door, instantly saw and seized a rifle on the sofa near the
door, and then announced his purpose and authority to an empty trailer, the
officer’s failure to announce his purpose and authority before entering the
trailer did not require the exclusion of the seized rifle under G.S.
15A-401(e)(1)c since (1) the officer might reasonably have believed that giving
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notice of his authority and purpose to arrest defendant “would present a clear
danger” to his life within the meaning of that statute, and (2) his conduet, if er-
ror, was not a substantial violation of the statute.

5. Bills of Discovery § 6 — defendant’s statement not provided —motion to ex-
clude or to grant continuance—prosecutor unaware of statement until
trial —opportunity to interview officer

The trial court did not abuse its discretion in the denial of defendant’s mo-
tion to exclude an inculpatory statement made by him to the arresting officer
or to grant a continuance because the State had failed to provide such state-
ment pursuant to defendant’s request for discovery where the district at-
torney first learned of defendant’s statement during the lunch hour of the day
the statement was offered in evidence, and as soon as the statement came to
his attention he notified defense counsel and arranged for him to interview the
arresting officer prior to the reconvening of the afternoon court session.

6. Homicide § 4.1 — first degree murder —lying in wait
When G.S. 14-17 speaks of murder perpetrated by lying in wait, it refers
to a killing where the assassin has stationed himself or is lying in ambush for a
private attack upon his victim. However, it is not necessary that the assassin
be actually concealed in order to lie in wait.

7. Homicide §§ 4.1; 25.2— instructions on lying in wait

The State's evidence in this first degree murder case supported the
court’s instructions on lying in wait where it tended to show that defendant
was parked facing the highway by which the victim would return to her son’s
trailer; as the victim passed by defendant, he pulled in behind her car, and
when she pulled into the trailer lot, defendant, who had been right on her
bumper, sped past her toward his own nearby trailer; while the victim carried
packages into her son’s trailer, defendant stationed himself beside or behind a
tree 150 feet away on higher ground; and when the victim went back outside
to get her pocketbook from the fender of the car, defendant called to her and
immediately fired a single lethal shot.

8. Homicide § 30.1 — murder by lying in wait —failure to submit second degree
murder

The trial court did not err in restricting the jury to the two possible ver-
dicts of guilty of murder in the first degree or not guilty where all the
evidence shows that the murder was committed by lying in wait, and the con-
troverted question was the identity of defendant as the murderer.

Justice BRock did not participate in the consideration or decision of this
case.

APPEAL by defendant pursuant to G.S. TA-27(a) from Martin
(Harry), J., 20 June 1977 Session of the Superior Court of
McDOWELL County, docketed and argued as Case No. 15 at the
Spring Term 1978.



N.C.] SPRING TERM 1979 137

State v. Allison

Defendant was tried upon an indictment, drawn under G.S.
15-144, which charged that on 3 March 1977 he murdered his wife,
Rose Evelyn Allison. He appeals a judgment of life imprisonment
imposed upon the jury’s verdict of guilty of first degree murder.

The State’s evidence tended to show:

At approximately 1:30 p.m. on 3 March 1977 defendant’s wife
and her son, Joseph Whittaker, defendant’s stepson, were driving
to Joseph Whittaker’s house trailer in MeDowell County. About a
half mile from their destination they saw defendant parked
alongside the road facing the highway in his white Buick. As they
passed, defendant “cranked up” and pulled in behind their car.
When Joseph turned in at his trailer, defendant —who had been
right on his bumper —sped past them toward his own mobile
home located approximately 254 feet away on a slight hill. After
Joseph parked, he and his mother took some articles from the car
and started toward the Whittaker trailer. At that time Joseph
saw defendant come around the corner of his trailer. He was
“kind of hunkering down and peeking down there at us” from his
trailer. Joseph, who had previously received a leg injury, thought
defendant was looking at him because of his crutches. Joseph
went into the trailer, and Mrs. Allison went back outside to
retrieve her purse which she had left on the fender of the car.

While Joseph was still inside the trailer, he heard someone
holler “Hey.” Immediately thereafter he heard a rifle shot. As
quickly as he could, he went to the door and from there he saw
his mother lying out in the yard. Looking up the hill toward
defendant’s trailer, he observed defendant “either knelt or
hunkered down” with a rifle against a pine tree. He held the rifle
still aimed at Mrs. Allison. Seeing no one else anywhere around,
Joseph went into the rear bedroom, got a pistol, and went out-
side. From up on the hill he heard a car door slam, an engine
crank, and a car drive away. When defendant did not come back
down the hill after a few seconds, Joseph went to his mother.
Upon opening her blouse and seeing a bullet hole in her chest, he
knew she was dead.

Joseph drove to a neighbor’s house, told him defendant had
shot his mother, and asked him to call the police. He then went to
the front of defendant’s trailer, saw no car, and returned home.
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Deputy Sheriff Eddie Smith arrived first at Whittaker’s
trailer. He testified that when he asked Joe Whittaker what had
happened, all Joe told him was that defendant had shot his
mother. When Deputy Smith asked him “where?”, Joseph pointed
toward the trailer near the tree about 150-200 feet away. At this
time Deputy Mack Autrey drove up. Smith, who had not been
told that Joseph had heard a car door slam or that he had been to
defendant’s trailer, instructed Autrey “to check the trailer to see
if Ervin Allison was in there.” Smith then went to the pine tree
near defendant’s trailer and measured the distance from that tree
to Mrs. Allison’s body. It was 254 feet. He found bark from the
tree lying around its base and footprints facing the Whittaker
trailer.

Deputy Autrey testified that when he arrived at the scene
about 3:00 p.m. in response to a call, there was a body lying in the
yard. Deputy Smith met him in the Whittaker driveway, told him
he had been informed *“‘that there was a subject in the trailer that
just shot this woman and he asked [him] to go to the trailer.” In
consequence, Autrey went to the trailer on the hill. After knock-
ing on the door and getting no response, he tested the door. It
was unlocked, and he went in. On a couch to the right of the door
the deputy immediately saw a .22 caliber rifle, State’s Exhibit No.
1. Autrey seized the rifle, announced his presence and authority,
and proceeded to search the trailer for the defendant. No one was
there. Autrey had neither an arrest nor a search warrant when
he entered the trailer.

The testimony of State Highway Patrolman T. C. Maye tend-
ed to show that on 3 March 1977, shortly after 3:00 p.m., he
observed a white Buick traveling very slowly north on U.S. 19-23,
north of Asheville. It matched the description of defendant’s car
he had received over the police radio. After following it approx-
imately a mile, Maye stopped defendant’s vehicle. In the car Maye
observed “some containers of alcohol”; on defendant’s person he
found “a container of valium.” Defendant had a strong odor of
alcohol about him and was obviously “under the influence.” Of-
ficer Maye charged defendant “with driving under the influence.”
He then took him into custody, advised him of his rights, and took
him to the Buncombe County jail breathalyzer room.
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During the trip defendant made the voluntary and spon-
taneous statement to the officer “that he had just gotten rid of
seventeen years of trouble and that he was going to get his sister
to take care of his 10-year-old child and he was going to hide out
in Madison County.”

Mr. Frank Satterfield, an expert in ballistics and firearm
identification, examined the lead fragment removed from Mrs.
Allison's body. However, because of the distortion and mutilation
of the bullet, he could not say positively it had been fired from
State’s Exhibit No. 1. However, he did say, “but I would explain
further that the bullet could well have been fired in there.”

Defendant did not testify. The record shows, however, that
he “offered 4 alibi witnesses whose testimony tended to show
that the defendant was in the barber shop of his brother-in-law
Emory Moxley on Lexington Avenue in Asheville, North Carolina,
in an intoxicated condition from approximately 1:50 p.m. until 2:25
p-m. on March 3, 1977.”

The record also discloses that the State offered rebuttal
evidence from three witnesses which tended to show ‘“that the
defendant or his car was seen in the area of the shooting at ap-
proximately 1:15 p.m. until 2:10 p.m., 3 March 1977.”

Attorney General Rufus L. Edmisten, Associate Attorney
Rebecca R. Bevacqua, for the State.

E. Penn Dameron, Jr., for defendant.

SHARP, Chief Justice.!

Defendant’s first assignment of error is that the trial judge
erred in admitting over defendant’s objection the .22 caliber rifle
(State’s Exhibit No. 1) which Deputy Sheriff Autrey took from
defendant’s trailer on the afternoon of 3 March 1977. When the
State offered the rifle in evidence, defendant objected and moved
to suppress the rifle as the fruit of an illegal search. The judge
immediately conducted a voir dire, overruled defendant’s conten-
tion that the seizure of the rifle violated his rights under U.S.
Const., Fourth Amendment, N.C. Const., Art. 1, § 20, and G.S.

1. This opinion was written in accordance with the Court's decision made prior to Chief Justice Sharp's
retirement and was adopted by the Court and ordered filed after she retired.
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15A-401(e)(1), and admitted the rifle in evidence. We consider first
the constitutional questions involved.

[1) The seizure of suspicious items in plain view inside a dwell-
ing is lawful if the officer possesses legal authority to be on the
premises. State v. Hoffman, 281 N.C. 727, 736, 190 S.E. 2d 842,
849 (1972). Accord, Harris v. United States, 390 U.S. 234, 19 L.Ed.
2d 1067, 88 S.Ct. 992 (1968); State v. Howard, 274 N.C. 186, 162
S.E. 2d 495 (1968).

As pointed out in the dissenting opinion of Mr. Justice Mar-
shall and Mr. Justice Brennan in United States v. Santana, 427
U.S. 38, 45, 49 L.Ed. 2d 300, 307, 96 S.Ct. 2406, 2411 (1976), the
Supreme Court continues to reserve the “question of whether and
under what circumstances a police officer may enter the home of
a suspect in order to make a warrantless arrest.” See also People
v. Peyton, 45 N.Y. 2d 300, 408 N.Y.S. 2d 395, 380 N.E. 2d 224
(1978), Coolidge v. New Hampshire, 403 U.S. 443, 476-482, 29 L.Ed.
2d 564, 588-92, 91 S.Ct. 2022, 2043-44 (1971). However, the follow-
ing dicta and other similar expressions in Coolidge v. New Hamp-
shire, supra, suggest that the Supreme Court will eventually hold
that the Fourth Amendment imposes upon a warrantless entry
for the purpose of making an arrest limitations comparable to the
strictures on residential searches and seizures:

“It is clear, then, that the notion that a warrantless entry of
a man’s house in order to arrest him on probable cause is per se
legitimate is in fundamental conflict with the basic Fourth
Amendment law that seizures inside a man’s house without war-
rant are per se unreasonable in the absence of some of a number
of well defined ‘exigent circumstances.’” Id. at 477-78, 29 L.Ed. 2d
589-90, 91 S.Ct. 2044.

The Fourth Amendment to the United States Constitution
and Art. 1, § 20 of the North Carolina Constitution prohibit of-
ficers of the law, under ordinary circumstances, from invading the
home except under authority of a search warrant issued in accord
with constitutional and statutory provisions. McDonald v. United
States, 335 U.S. 451, 93 L.Ed. 153, 69 S.Ct. 191 (1948); State v.
Robbins, 275 N.C. 537, 169 S.E. 2d 858 (1969). Further, evidence
obtained during an unconstitutional search is inadmissible at trial,
not as a rule of evidence, but as a requisite of due process. Mapp
v. Ohio, 367 U.S. 643, 6 L.Ed. 2d 1081, 81 S.Ct. 1684 (1961); State
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v. Colson, 274 N.C. 295, 163 S.E. 2d 376, cert. denied, 393 U.S.
1087 (1968).

[2] A warrantless search is not unconstitutional, however, when
(1) probable cause to search exists and (2) the government
satisfies its burden of demonstrating that the exigencies of the
situation made search without a warrant imperative. Chimel v.
California, 395 U.S. 752, 23 L.Ed. 2d 685, 89 S.Ct. 2034 (1969). If
the circumstances of a particular case render impracticable a
delay to obtain a warrant, a warrantless search on probable cause
is permissible, because the constitutional proscriptions run only
against wunreasonable searches and seizures. See Maryland
Penitentiary v. Hayden, 387 U.S. 294, 18 L.Ed. 2d 782, 87 S.Ct.
1642 (1967); State v. Ratliff, 281 N.C. 397, 189 S.E. 2d 179 (1972).

[8] In connection with warrantless entries into a dwelling to
make an arrest, the federal courts have isolated seven factors,
first cataloged in Dorman v. United States, 435 F. 2d 385, 392-393
(D.C. Cir. 1970), which are weighed together to assess the
reasonableness of a failure to acquire a warrant: (1) the gravity
and violent character of the offense; (2) the reasonableness of the
belief the suspect is armed; (3) the degree of probable cause to
believe the suspect committed the crime involved; (4) whether
reason to believe the suspect is in the premises entered existed;
(5) the likelihood of escape if not swiftly apprehended; (6) the
amount of force used to effect the unconsented entry; and (7)
whether the entry was at day or night.

Most of the other federal circuits have explicitly or implicitly
approved the Dorman rationale. See, e.g., United States v. Jarvis,
560 F. 2d 494 (2d Cir.), cert. denied, 435 U.S. 934 (1977); United
States v. Reed, 572 F. 2d 412 (2d Cir. 1978), cert. denied, 439 U.S.
913 (1978); United States v. Cravero, 545 F. 2d 406 (5th Cir. 1976),
cert. demied, 430 U.S. 983 (1977); United States v. Shye, 492 F. 2d
886 (6th Cir. 1974) (per curiam); Salvador v. United States, 505 F.
2d 1348 (8th Cir. 1974); United States v. Phillips, 497 F. 2d 1131
(8th Cir. 1974); United States v. Dawis, 461 F. 2d 1026 (3d Cir.
1972); Vance v. State of North Carolina, 432 F. 2d 984 (4th Cir.
1970). In light of these decisions, we deem it appropriate to judge
the constitutionality of Deputy Autrey’s entry in accordance with
doctrines developed in the context of searches and seizures.
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After the voir dire the trial judge found the facts to be in ac-
cordance with the testimony of Joseph Whittaker and Deputies
Smith and Autrey as set out in the preliminary statement. De-
fendant took no exceptions to these findings, which are summar-
ized below:

After Joseph Whittaker summoned the officers, Deputy
Smith was the first to arrive. He observed the body of Mrs. Rose
Allison lying on the ground and, in his opinion, she was dead.
Whittaker told Smith that defendant Allison had shot his mother
and, when asked where Allison was, he pointed toward his trailer
which was located some 150 feet away. About this time Officer
Autrey arrived on the scene. Whittaker had not told Smith that
he had heard a car door slam, the engine crank, and a car leave.
Nor did he tell Smith he had been to the trailer looking for the
defendant. “Smith told Whittaker to get under cover as he might
be endangered and directed Deputy Sheriff Autrey to go to the
defendant’s trailer for the purpose of apprehending the defend-
ant.” Following instructions, Autrey went to the trailer, knocked
on the door and, when no one answered, went in. On a couch “im-
mediately in the trailer,” he saw a rifle which he took into
custody. He looked through the trailer, found no one, and left.

The information which Joseph Whittaker furnished Deputy
Smith when he found Mrs. Rose Allison lying on the ground shot
to death in front of her son’s trailer clearly gave him probable
cause to believe that defendant had committed murder —a most
grave and violent crime. Smith had every reason to believe that
defendant was armed, and it was certainly not unreasonable to
believe that defendant would likely escape if not apprehended im-
mediately. Whittaker, in answer to a direct question, had told
Smith that defendant was at his trailer by pointing to it. When
Autrey arrived, Smith communicated this information to him; and
he reasonably relied upon it. “Probable cause ‘may be based upon
information given to the officer by another, the source of such in-
formation being reasonably reliable.’” State v. Phifer, 290 N.C.
203, 215, 225 S.E. 2d 786, 794 (1976), cert. denied, 429 U.S. 1050
(1977). When Autrey entered the empty trailer in the daytime
after knocking, he merely turned the knob of an unlocked door.

The foregoing facts embrace all the exigent circumstances
cataloged in Dorman v. United States, supra, and fully justified
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Autrey’s warrantless entry. Additionally, we would point out that
even if Autrey’s entry had been unlawful no real benefit resulted
to the State from the seizure of defendant’s rifle, for the State
was unable to establish that the bullet fragments recovered from
Mrs. Allison’s body were fired from it. As Judge Craven noted in
Vance v. State of North Carolina, 432 F. 2d 984, 990 (4th Cir.
1970) (a case involving a warrantless arrest), in criminal practice
unconstitutional police behavior is immaterial “so long as they are
not permitted to benefit from their lawless conduct in court.”

[4] We next consider defendant’s contention that Deputy
Autrey’s entrance into the trailer was a violation of N.C. Gen.
Stat. 15A-401(e)(1)b. and c. in that (1) he lacked reasonable cause
to believe defendant was in the trailer and (2) he did not announce
his authority and purpose to enter immediately after knocking on
the door but waited until after he had opened the unlocked door
and stepped into the front room. This section provides:

“(1) A law-enforcement officer may enter private
premises or a vehicle to effect an arrest when:

a. The officer has in his possession a warrant or order
for the arrest of a person or is authorized to arrest a person
without a warrant or order having been issued,

b. The officer has reasonable cause to believe the per-
son to be arrested is present, and

c. The officer has given, or made reasonable effort to
give notice of his authority and purpose to an occupant
thereof, unless there is reasonable cause to believe that the
giving of such notice would present a clear danger to human
life.”

For the purpose of this argument defendant concedes “that
the requirements of subsection ‘a’ were met in the instant case, in
that Deputy Autrey had probable cause to believe that the de-
fendant had committed the felony of murder.” We find no merit in
defendant’s contention that Autrey violated subsection “b” for, as
we have heretofore pointed out, Autrey did have reasonable
cause to believe defendant was in the trailer. As to subsection

¢”’, we note that here we are not dealing with a situation where
an officer entered occupied premises without “knocking or an-
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nouncing” and violence erupted in consequence.” In this case,
after knocking, Deputy Autrey opened an unlocked door, instantly
saw and seized a rifle on the sofa immediately to the right of the
door, and then announced his presence and authority to an empty
trailer. Upon ascertaining that the premises were unoccupied,
Autrey left and turned the rifle over to Deputy Smith.

At the time Autrey approached defendant’s trailer all he
knew was that 150 feet away a woman was lying dead from a
bullet wound which—he was told by the first officer on the
scene —had been inflicted by a man who was supposed to be in
the trailer. Under these conditions Autrey might reasonably have
feared that giving notice of his authority and purpose to arrest
defendant ‘“would present a clear danger” to his life. Under all
the circumstances, we conclude that the manner of Officer
Autrey’s entry was reasonable and his failure to announce after
knocking and before entry, if error, was not a substantial viola-
tion of G.S. 15A-401(e)1)e. and therefore did not require the exclu-
sion or suppression of the rifle.?

For the reasons stated we uphold the trial judge’s ruling that
Deputy Autrey’s entry into the trailer and his seizure of the rifle
were lawful, and we overrule defendant’s first assignment of
error.

[5] Prior to the trial, in response to defendant’s request under
G.S. 15A-902, -903, the State informed defendant’s counsel that
defendant had made no inculpatory statements while in custody
and that no statements by defendant would be offered in
evidence. Later, during the trial, the State offered the testimony
of the arresting officer, Patrolman T. C. Maye, that during the

2. Compare State v. Sparrow, 276 N.C. 499, 512, 173 S.E. 2d 897, 905-06 (1970).

3. § 15A-974. Exclusion or suppression of unlawfully obtained evidence.- Upon timely motion, evidence
must be suppressed if:

(1) Its exclusion is required by the Constitution of the United States or the Constitution of the State of
North Carolina; or

(2) It is obtained as a result of a substantial violation of the provisions of this Chapter. In determining
whether a violation is substantial, the court must consider all the circumstances, including:

a. The importance of the particular interest violated;
b. The extent of the deviation from lawful conduct;
¢. The extent to which the violation was willful;

d. The extent to which exclusion will tend to deter future violations of this Chapter. (1973, c. 1286, s.
1)
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drive to the Buncombe County jail on 3 March 1977 defendant
told him “that he had just gotten rid of seventeen years of trou-
ble and that he was going to get his sister to take care of his ten-
year-old child and he was going to hide out in Madison County.”
Defendant objected to this testimony on the ground that the
State had failed to comply with the discovery sections of Chapter
15A and moved the court alternatively to prohibit the introdue-
tion of the testimony or to grant a continuance. The court, after
conducting a voir dire, denied defendant’s alternative motion.
This ruling is the subject of defendant’s assignment of error No.
2.

The evidence adduced upon voir dire tended to show that at
the time the State responded to defendant’s motion for discovery
neither the district attorney nor any of his assistants were aware
of the statement which defendant had made to Patrolman Maye,
who was then stationed in another district; that the district at-
torney first learned of defendant’s statement during the lunch
hour of the day the statement was offered in evidence; that as
soon as the statement came to his attention he notified defense
counsel of it and arranged for him to interview Patrolman Maye
prior to the reconvening of the afternoon court session.

Defense counsel stipulated that the district attorney had
notified him of Mr. Maye’s proposed testimony “as soon as he was
notified by Mr. Maye.” Counsel did not question the State's good
faith; his contention was that the district attorney should have
ascertained what Maye’s testimony would have been prior to the
trial. At the conclusion of the voir dire, the court found the facts
to be as all the testimony tended to show, and held that the
district attorney had complied with the provisions of Chapter 15A
with reference to discovery when he advised counsel of defend-
ant's statement as soon as he learned of it and gave him an oppor-
tunity to talk with Patrolman Maye prior to the resumption of
the trial.

G.S. 15A-910 gives the trial judge ample authority to provide
relief when either the State or defendant fails to comply with the
discovery article of Chapter 15A. However, ‘the exclusion of
evidence for the reason that the party offering it has failed to
comply with the discovery statutes granting the right of
discovery, or with an order issued pursuant thereto, rests in the
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discretion of the trial court. ... The exercise of that discretion,
absent abuse, is not reviewable on appeal.” State v. Hill, 294 N.C.
320, 331, 240 S.E. 2d 794, 801-02 (1978). In the court’s denial of
defendant’s alternative motion, we perceive no abuse of discre-
tion; and defendant has pointed to no prejudice resulting to him
from the delayed disclosure that Patrolman Maye would testify to
the statement in question. Assignment of error No. 2 is overruled.

The remaining assignments of error relate to the judge’s
charge. Defendant’s third assignment challenges the following in-
struction:

“I charge you that if the State has satisfied you from the
evidence and beyond a reasonable doubt that on March 3rd, 1977,
the defendant, Ervin Allison, by lying in wait, that is by conceal-
ing himself behind a tree and watching and waiting for Rose
Allison to come out of her house, unlawfully and intentionally kill-
ed Rose Allison by shooting her with a .22-calibre rifle, it would
be your duty to return a verdict of guilty of murder in the first
degree.”

Defendant contends this instruction was erroneous because
Whittaker, who identified defendant as the assassin, testified that
defendant was plainly visible to him. He argues that therefore
there was no evidence defendant ever concealed himself behind a
tree. He further argues that the court’s instructions must have
led the jury to believe "that the act of partially concealing one’s
self by placing a rifle against the trunk of a small tree would con-
stitute lying in wait as a matter of law.” For the reasons
hereinafter stated we find no error in the court’s instructions.

In pertinent part G.S. 14-17 provides: “A murder which shall
be perpetrated by means of poison, lying in wait, imprisonment,
starving, torture, or by any other kind of willful, deliberate and
premeditated killing . . . shall be deemed to be murder in the first
degree. . . .

In this jurisdiction “[t]he precedents show that while being in
ambush would be lying in wait, it is not necessary that a person
[the assassin] should be concealed.” State v. Walker, 170 N.C. 716,
718, 86 S.E. 1055, 1056 (1915). In affirming defendant’s conviction
of first degree murder in State v. Wiggins, 171 N.C. 813, 89 S.E.
58 (1916), this Court said, “There was evidence, which the jury
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believed, that the prisoners lay in wait and killed the deceased
from ambush. There was no evidence tending to show any other
state of facts, and the sole issue of fact was as to the identity of
the prisoners, that is whether they were the persons who slew
the deceased.” In a dying declaration, the deceased had said that
about 7:30 a.m., as he rode his mule down the road toward Rob-
binsville, he had seen and passed the two defendants at a big
chestnut at Hazel Branch. After he passed them, one of the de-
fendants shot him in the back. That night he died from the bullet
wound. There was also evidence that bloodhounds had marked
defendants, that defendants bore deceased a grudge, and that
both had threatened to kill him.

In State v. Wiseman, 178 N.C. 784, 101 S.E. 629 (1919), the
deceased was killed at twilight within moments after he stepped
off the train at Glen Alpine. As soon as he had walked around the
two or three people who were waiting to board the train, ten
bullets from a pistol were fired into his body. Powder burns in-
dicated that the pistol must have been fired within twenty inches
of the victim. Two men at the station identified the defendant as
the man they saw standing with a pistol in each hand, emptying
each pistol into the body of the deceased as rapidly as he could
pull the trigger. In affirming the defendant’s conviction (Chief
Justice Clark writing the opinion), the Court said, “That the slay-
ing was by lying in wait, is beyond question.”

In State v. Dunheen, 224 N.C. 738, 32 S.E. 2d 322 (1944), the
State’s evidence was that on the night of May 8th the defendant
concealed a gun behind a hedge on the edge of a street. About
8:00 a.m. on May 9th he was seen stooping behind the hedge.
Thereafter, from time to time, up until 9:15 a.m., witnesses saw
the defendant behind the hedge. At 9:15 a.m. the deceased passed
along the street by the hedge, and defendant shot her to death.
The State prosecuted the defendant on the theory that he was
either guilty of perpetrating a murder by lying in wait or not
guilty. The jury convicted him of first degree murder, and this
Court affirmed.

[6) The foregoing decisions make it clear that when G.S. 14-17
speaks of murder perpetrated by lying in wait, it refers to a Kkill-
ing where the assassin has stationed himself or is lying in ambush
for a private attack upon his victim. An assailant who watches
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and waits in ambush for his victim is most certainly lying in wait.
However, it is not necessary that he be actually concealed in
order to lie in wait. If one places himself in a position to make a
private attack upon his victim and assails him at a time when the
vietim does not know of the assassin’s presence or, if he does
know, is not aware of his purpose to kill him, the killing would
constitute a murder perpetrated by lying in wait. See State v.
Wiseman, supra at 789-90, 101 S.E. at 630-31. Certainly one who
has lain in wait would not lose his status because he was not con-
cealed at the time he shot his victim. The fact that he reveals
himself or the victim discovers his presence will not prevent the
murder from being perpetrated by lying in wait. Indeed, a person
may lie in wait in a crowd as well as behind a log or a hedge. See
State v. Miller, 110 Ariz. 489, 520 P. 2d 1113 (1974).

[71 All the evidence in this case supports the trial court’s charge
on lying in wait. The State’s evidence tended to show that about
1:30 p.m. on the day of Mrs. Allison's death, defendant was
parked facing the highway by which his wife would return to her
son’s trailer; that as she passed by him he pulled in behind her
car, and when she drove into the trailer lot he was “right on the
bumper.” However, he “poured the gas on and went shooting out
the road in the direction of his trailer.” Thereafter, while Mrs.
Allison carried packages into the trailer after leaving her pocket-
book on the fender of the car, defendant stationed himself beside
or behind a tree 150 feet away on higher ground. When Mrs.
Allison went back outside to get her pocketbook, defendant called
to her and immediately fired a single lethal shot. Defendant’s
evidence did not call into question the manner of Mrs. Allison’s
death; it related only to defendant’s alibi and disputed only the
identity of her killer. The trial judge correctly applied the law
with reference to murder perpetrated by lying in wait to the
evidence in this case, and defendant’s assignment of error No. 3 is
overruled.

[8] Defendant’s fourth and final assignment of error is that the
trial judge erred in restricting the jury to the two verdicts of
guilty of murder in the first degree or not guilty. He contends
that the issue of his guilt of murder in the second degree should
also have been submitted. This contention is without merit, for in
this case the uncontradicted evidence excludes the possibility of a
verdict of a lesser degree of guilt than first degree murder. It has
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long been the rule in this State that “[wlen the entire evidence
shows, and no other reasonable inference can be fairly drawn
therefrom, that the murder was committed either by lying in wait
or in an attempt to perpetrate a felony, and the controverted
question is the identity of prisoner as the murderer, the trial
judge does not commit error in charging the jury to render a
verdict of guilty of murder in the first degree or not guilty.”
State v. Wiggins, 171 N.C. 813, 817, 89 S.E. 58, 60 (1916) and State
v. Spivey, 151 N.C. 676, 65 S.E. 995 (1909). Accord, State v.
Dunheen, 224 N.C. 738, 32 S.E. 2d 322 (1944); State v. Satterfield,
207 N.C. 118, 176 S.E. 466 (1934); State v. Walker, 170 N.C. 716, 86
S.E. 1055 (1915). See State v. Wiseman, 178 N.C. 784, 795-796, 101
S.E. 629, 633-34 (1919). As Justice Barnhill (later Chief Justice)
pointed out in State v. Dunheen, “When a homicide is perpetrated
by means of poison, lying in wait, imprisonment, starving, or tor-
ture, the means and method used involve planning and purpose.
Hence the law presumes premeditation and deliberation. The Act
speaks for itself. G.S. 14-17.” State v. Dunheen, supra at 739-40,
32 S.E. 2d at 323-24.

In the trial below we find
No error.

Justice BROCK did not participate in the consideration or
decision of this case.

STATE OF NORTH CAROLINA v. CARDELL SPAULDING

No. 10
(Filed 4 September 1979)

1. Homicide § 28.1 — first degree murder —evidence of self-defense —refusal to in-
struct error
The trial court in a first degree murder case erred in refusing to instruct
the jury on self-defense where defendant, who was an inmate in Central
Prison, offered evidence tending to show that (1) he did not provoke the affray
where his only comments to the victim, another prison inmate, were that he
wanted no trouble with him and did not want to hurt him; (2) defendant was
not the aggressor, as the victim came toward defendant with his hand “jam-
med” into his pocket, and defendant backed up several steps to a fence in the
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recreational yard of the prison before pulling out his knife and stabbing the
vietim; and (3) though the victim had no weapon on his body when he was
removed from the crime scene by prison guards, and never actually made a
show of deadly force toward defendant, defendant nevertheless offered
evidence of apparent necessity to kill in self-defense where he testified that
the victim had threatened him, he feared that the victim meant to stab him,
and the vietim backed him up to a fence, all the while having his hand
“jammed” into his pocket.

2. Homicide § 19— first degree murder in prison—self-defense —prior attack on
defendant —evidence improperly excluded
In a prosecution of defendant, a prison inmate, for the first degree murder
of another prison inmate, the fact that defendant, while in prison, had
previously been the subject of a violent, near-fatal attack was clearly relevant
and material to the jury's determination of the issue of the reasonableness of
defendant’s response to the victim's alleged threats and behavior, and the trial
court erred in excluding evidence concerning the earlier attack.

3. Homicide § 19— first degree murder in prison -self-defense claimed —avail-
ability of knives —evidence improperly excluded

In a prosecution of defendant for the first degree murder of a fellow
prison inmate where defendant claimed that he stabbed his victim in self-
defense, the trial court erred in refusing to permit defendant to offer evidence
concerning the availability of knives to the inmates in his prison block in order
to assist in establishing his claim of self-defense and to rebut the State’s
evidence as to security precautions taken to assure that inmates in defendant’s
block did not have access to weapons.

4. Homicide § 19— first degree murder —self-defense —knowledge that men were
dangerous —evidence improperly excluded
In a prosecution of defendant for the first degree stabbing of a fellow
prison inmate where both inmates were confined to the block housing the most
incorrigible and dangerous prisoners, the trial court erred in excluding
testimony by defendant that he knew that anyone assigned to his block of the
prison would be a dangerous man and that this knowledge was one of the
reasons he took a knife out to the recreational yard, since such evidence was
relevant to defendant’s claim of self-defense.

5. Homicide § 19— first degree murder —self-defense —pervasiveness of fear of
physical harm —evidence improperly excluded

In a prosecution of defendant for the first degree murder of a fellow
prison inmate where both inmates were confined to the block housing the most
incorrigible and dangerous prisoners, the trial court erred in excluding
testimony by defendant, other inmates and a former Commissioner of Correc-
tions as to the pervasiveness of fear of physical harm on the part of inmates in
that block, since that evidence was admissible with respect to defendant’s
claim of self-defense to assist the jury in determining whether defendant
reacted to the situation as a person of “ordinary firmness” would have.
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6. Homicide § 19— first degree murder —self-defense —evidence properly ex-
cluded

In a prosecution of defendant for the first degree murder of a fellow
prison inmate, the trial court did not err in excluding: (1) the opinion of a social
anthropologist that the circumstances defendant encountered in prison could
have produced in a person of ordinary firmness an apprehension of death or
great bodily harm, since the jury could determine the reasonableness of de-
fendant's apprehension as well as the anthropologist; (2) testimony concerning
hostility between guards and prisoners on the block which housed defendant,
since such evidence did not show that the guards would fail to come to the aid
of an inmate being attacked; and (3) evidence of the allegedly dehumanizing
conditions under which defendant lived, since there was no logical connection
between this evidence and the issue of defendant’s right to kill in self-defense.

7. Criminal Law § 135.3; Jury § 7.11— bifurcated trial—one jury—jurors op-
posed to capital punishment

There was no merit to the contention of defendant in a first degree
murder case that he was entitled to have separate juries empaneled to hear
the issues of guilt and punishment and that a prospective juror could not be
excluded from the guilt determination phase because of his views on capital
punishment.

Justice CARLTON did not participate in the consideration or decision of this
case.

BEFORE Judge Albright at the 19 June 1978 Criminal Session
of WAKE Superior Court and on a bill of indictment proper in
form, defendant was tried and convicted of first degree murder.
He was sentenced to death in a separate proceeding as required
by G.S. 15A-2000. He appeals pursuant to G.S. TA-27(a).

Rufus L. Edmisten, Attorney General, by J. Michael
Carpenter and Donald W. Stephens, Assistant Attorneys General,
for the state.

Wade M. Smith and Roger W. Smith, Attorneys for defend-
ant appellant.

EXUM, Justice.
1

Defendant is charged with the murder of Hal Roscoe Sim-
mons. At trial he admitted killing Simmons but offered evidence
tending to show he did so out of fear because Simmons had
threatened him and was advancing on him at the time of the kill-
ing. The trial court refused to instruct the jury on self-defense.
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We hold this was prejudicial error and order that defendant
receive a new trial. We also discuss the admissibility of certain
evidence offered by defendant relating to the issue of self-defense
and defendant’s assignment of error concerning the exclusion of
prospective jurors for cause because of their attitudes on capital
punishment.

At the time of the killing, both defendant and Simmons were
inmates in Central Prison, quartered on J Block. J Block and the
adjoining I Block are the most heavily secured sections in Central
Prison. Inmates in these two blocks are not allowed contact with
any other inmates in the prison. Their only contact with each
other is for a period of one hour a day when they are given the
option of going to a fenced-in area outside for recreation. The in-
mates are allowed out at this recreation period in small groups of
not more than seven to nine men. They must undergo a strip
search before they go out to the yard.

There are 46 prisoners housed in I and J Blocks. According
to the testimony of Mr. Kenneth E. Garner, a Correctional Officer
at Central Prison,

“All prisoners who are on I & J Block have had problems
within the prison system. They are people who have been
put into the North Carolina Prison System and thereafter
had some kind of trouble. They either had problems with the
inmate population or the staff. Basically speaking, the people
in I Block and J Block are the toughest or most incorrigible
prisoners in the North Carolina Prison System.”

The state’s evidence showed that Simmons was transferred
from I Block to J Block on 8 February 1978. On 9 February he did
not leave his cell for the recreational period; on 10 February, at
about 9:30 a.m., he did. Some minutes thereafter defendant also
left his cell to go onto the yard.

The procedure which is followed by an inmate on I or J
Blocks who wishes to go outside was described as follows: The in-
mate removes all his clothing except for his underwear and his
shoes and hands it to a guard. The clothes are then searched. The
inmate is handcuffed and walked to a security cage. He is placed
in the cage, and it is locked. His handcuffs are removed. He then
takes off the rest of his clothing, and his body cavities and hair



N.C.] SPRING TERM 1979 153

State v. Spaulding

are examined to ensure he has no weapons. He is given back his
clothing and allowed to dress, after which a mechanical door to
the security cage is opened so he can go outside.

Both Simmons and defendant went through this process. Ac-
cording to the state’s evidence, as the door to the outside was be-
ing opened for defendant, he positioned himself so that it could
not be closed. He then reached back and took a homemade knife
that was handed him by Benny Linder, the inmate whose cell was
next to the security cage. After receiving the knife, defendant
stepped out into the yard, approached Simmons and stabbed him
several times. Simmons ran up the stairs to I Block where he col-
lapsed. Defendant laid the knife on a ledge and returned to J
Block. Simmons died shortly after the stabbing. The cause of his
death was a wound to the neck.

Defendant testified in his own behalf. He stated that he had
been placed on J Block on 20 August 1977 after he had been stab-
bed by other prisoners on 26 June 1977. He did not not know Hal
Roscoe Simmons prior to 10 February 1978. On the morning of
that day he heard someone yell out his name. He responded and
the person yelling identified himself as Simmons. The following
conversation then ensued:

“He [Simmons] said, well, he asked me what floor, I told him
I was in J-3-6 down there, and he said, well, well, don't want
you to get in my face at no time; said going on the yard,
don’t want nothing to do with you on account I left from I
Block over there and my friends have been talking about
you, I don’t want you in my face.

“T told him, I said, well, I didn’t want no trouble with
him, hadn’t been having any trouble with the guys on the
floor I had been recreating with them all of the time. And he
still—he said, go on the yard, hit the yard, I got something
for you. I told him again I didn’t want any trouble, you know,
if I could avoid it.”

Defendant testified that as a result of this conversation he
feared that Simmons meant to stab him when they went out to
the yard. He wanted to “talk it over” with Simmons but as a
precaution he placed a knife which he had fashioned from a
broken light fixture in the lining of his shoe. He then went out for
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recreation. According to defendant, the officer who searched his
shoe did not find the knife.

Defendant stated that after he got outside he took the knife
out of his shoe and put it in his pocket. As he came up to the
other ininates, Simmons began advancing toward him with his
hand “jammed” in his pocket. Defendant told Simmons he didn’t
want any trouble and didn’'t want to hurt him. Simmons said
nothing and continued to advance. Defendant then took out his
knife and stabbed Simmons.

Testimony of several inmates corroborated defendant’s ver-
sion of the events, both as to the conversation and the incident in
the yard. Benny Linder denied having handed defendant the knife
with which Simmons was killed. Several inmates said they heard
Simmons threaten defendant. Each of the inmates who were in
the recreation area at the time of the killing testified that Sim-
mons was advancing toward defendant with his hand in his
pocket.

I

[1] The principal question presented on this appeal is whether
the trial court erred in refusing to instruct the jury on self-
defense. “In resolving this question the facts are to be inter-
preted in the light most favorable to defendant.” State <.
Watkins, 283 N.C. 504, 509, 196 S.E. 2d 750, 754 (1973).

“A person may kill in self-defense if he be free from fault in
bringing on the difficulty and it is necessary, or appears to him to
be necessary to kill so as to save himself from death or great
bodily harm.” State v. Dawvis, 289 N.C. 500, 509, 223 S.E. 2d 296,
302, death penalty vacated, 429 U.S. 809 (1976). To be entitled to
an instruction on self-defense, then, defendant had to present
evidence tending to show (1) he was free from fault in the matter,
and (2) it was necessary, or reasonably appeared to be necessary,
to kill in order to protect himself from death or great bodily
harm.

“The requirement that a defendant must be free from fault in
bringing on the difficulty before he can have the benefit of self-
defense ordinarily means that he himself must not have precipi-
tated the fight by assaulting the decedent or by inciting in him
the reaction which caused the homicide.” State v. Jennings, 276
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N.C. 157, 163, 171 S.E. 2d 447, 451 (1970). When the evidence here
is interpreted in the light most favorable to defendant, this re-
quirement is satisfied. Defendant’s only comments to Simmons
were that he wanted no trouble with him and did not want to
hurt him. This is not language tending to incite an affray. Defend-
ant’s evidence is that he was not the aggressor in the affray. Sim-
mons was coming toward defendant with his hand “jammed” into
his pocket. Defendant had made no show of force. He told Sim-
mons he wanted no trouble. Simmons said nothing and continued
advancing. According to other inmates, defendant backed up
several steps to a fence in the yard before pulling out his knife
and stabbing Simmons. All of this evidence tends to show Sim-
mons was the aggressor. In going out into the yard, defendant
was going to a place where he had a right to be. See State v.
Guss, 254 N.C. 349, 118 S.E. 2d 906 (1961). In arming himself as a
precaution, in the context of this case, defendant was not at fault
vis-a-vis the law of homicide so long as he did not use the knife or
threaten decedent with it until it became necessary or apparently
necessary to do so in self-defense.

The state relies on State v. Watkins, supra, 283 N.C. 504, 196
S.E. 2d 750, and State v. Brooks, 37 N.C. App. 206, 245 S.E. 2d
564 (1978), to support its contention that an instruction on self-
defense was inappropriate. Both these cases are factually
distinguishable. Defendant in Watkins sought out the deceased
and approached to within five or six feet of him brandishing a
shotgun. Deceased lunged at defendant and defendant shot him.
Defendant in Brooks was an inmate in Caledonia Prison. He
testified that he had an argument with another prisoner, James
T. Williams, and that shortly afterwards he saw Williams get a
knife and put it in his pocket. Williams then went to the
bathroom area of the prison dormitory to take a shower. Defend-
ant followed Williams to the shower area and waited for him.
When Williams emerged and confronted defendant, he reached
toward his pocket; defendant then pulled his own knife from his
pocket and stabbed Williams.

In both Watkins and Brooks the defendants aggressively
sought out their victims. In each case, the defendant's actions
were of such a nature as to provoke the affray. Viewing the
evidence in the light most favorable to defendant, such is not the
case here. Defendant went out to the yard, a place where he had
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a right to be. He did not seek Simmons out for the purpose of a
violent encounter. He neither did nor said anything to provoke
Simmons. Instead, he repeatedly told Simmons he wanted no
trouble. According to evidence presented by defendant, he was
free from fault in the difficulty.

Defendant was thus entitled to an instruction on self-defense
if there is any evidence in the record that it was necessary, or
reasonably appeared to be necessary, to kill in order to protect
himself from death or great bodily harm. See State v. Johnson,
166 N.C. 392, 81 S.E. 941 (1914). There was no evidence presented
that Simmons was armed at the time of the stabbing; indeed, the
guards who removed him from the yard testified they found no
weapon on his person. Defendant cannot under these facts claim a
right to Kkill in self-defense based on actual necessity; to the ex-
tent that right was available to him, it arose from apparent
necessity.

The concept of apparent necessity was explained as follows
by then Chief Justice Bobbitt in State v. Gladden, 279 N.C. 566,
572, 184 S.E. 2d 249, 253 (1971):

“[Tlhe right of self-defense rests upon necessity, real or ap-
parent; and, in the exercise of his lawful right of self-defense,
a person may use such force as is necessary or apparently
necessary to protect him from death or great bodily harm.
(Citation omitted.) In this connection, the full significance of
the phrase ‘apparently necessary’ is that a person may kill
even though to kill is not actually necessary to avoid death
or great bodily harm, if he believes it to be mecessary and
has a reasonable ground for that belief. The reasonableness
of his belief is to be determined by the jury from the facts
and circumstances as they appeared to him at the time of the
killing.” (Emphasis supplied.)

Defendant here offered evidence that Simmons threatened him
and that because of the threats he thought Simmons meant to
stab him. There was testimony that when the two of them went
out into the yard Simmons advanced on defendant with his hand
in his pocket; that defendant told Simmons he did not want
trouble; that Simmons said nothing and continued to advance; and
that defendant stabbed Simmons only after he had backed up to
the fence in the yard.
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Simmons never actually made a show of deadly force toward
defendant. It is this fact on which the trial court primarily relied
in refusing to instruect on self-defense. Such a show of force is not,
however, necessary under these circumstances. It is sufficient
that defendant have a reasonable apprehension that an assault on
him with deadly force is imminent. See State v. Goode, 249 N.C.
632, 107 S.E. 2d 70 (1959); State v. Ellerbe, 223 N.C. 770, 28 S.E.
2d 519 (1944). As this Court said in State v. Barrett, 132 N.C.
1005, 1008, 43 S.E. 832, 833 (1903)

“If [a defendant’s] adversary does anything which is
calculated to excite in his mind, while in the exercise of or-
dinary firmness, a reasonable apprehension that he is about
to assail him and to take his life or to inflict great bodily
harm, it would seem that the law should permit him to act in
obedience to the natural impulse of self-preservation and to
defend himself against what he supposes to be a threatened
attack, even though it may turn out afterwards that he was
mistaken; provided, always, as we have said, the jury find
that his apprehension was a reasonable one and that he acted
with ordinary firmness.”

This Court has, moreover, held that an action by the victim as if
to reach for a weapon was sufficient to justify an instruction on
self-defense. State v. Finch, 177 N.C. 599, 99 S.E. 409 (1919); State
v. Johnson, supra, 166 N.C. 392, 81 S.E. 941. Defendant claims it
was his belief, as a result of the threats and the behavior to
which he testified, that he was in imminent danger of great bodily
harm or death. Under the evidence he presented, the
reasonableness of this belief was a question for the jury. It was
prejudicial error for the trial court to refuse an instruction on
self-defense, and for that error defendant is entitled to a new
trial.

III

Defendant has brought forward under some thirteen
assignments of error over two hundred exceptions to rulings of
the trial court excluding evidence defendant sought to introduce
on the issue of self-defense. We discuss these rulings generally
for guidance of the trial court on remand.

The principal issue to which all this evidence is directed is
the reasonableness of defendant’s fear that he was in danger of
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death or great bodily harm. Generally speaking, “a jury should, as
far as is possible, be placed in defendant’s situation and possess
the same knowledge of danger and the same necessity for action,
in order to decide if defendant acted under reasonable apprehen-
sion of danger to his person or his life.” State v. Johnson, 270
N.C. 215, 219, 154 S.E. 2d 48, 52 (1967). This is in line with our
general rule in criminal cases that “every circumstance that is
calculated to throw any light upon the supposed crime is admissi-
ble.” State v. Hamilton, 264 N.C. 277, 286-87, 141 S.E. 2d 506, 513
(1965), cert. denied, 384 U.S. 1020 (1966). Nevertheless, “such facts
and circumstances as raise only a conjecture or suspicion ought
not to be allowed to distract the attention of [the jury] from
material matters.” Pettiford v. Mayo, 117 N.C. 27, 29, 23 S.E. 252,
253 (1895). With these rules in mind, we examine the excluded
evidence.

[2] Defendant offered through Dr. Alfred Hamilton and Kelly
Sparks, another inmate, testimony concerning the stabbing of
defendant while he was a prison inmate on 26 June 1977. Dr.
Hamilton would have testified to the nature of defendant’s
wounds, which apparently could have been fatal had he not
received prompt medical attention. Sparks, who was also stabbed
and seriously injured at the same time, would have testified about
the incident. This testimony should be admitted, assuming it is
otherwise properly presented and kept within reasonable bounds.
The reasonableness of defendant’s response to Simmons’ alleged
threats and behavior is the primary factor for the jury to weigh
in determining whether he had a right to kill in self-defense. See
State v. Gladden, supra, 279 N.C. 566, 184 S.E. 2d 249. The fact
that defendant as a prison inmate had previously been the subject
of a violent, near-fatal attack is clearly relevant and material to
the jury’s determination of this issue.

[3] Defendant also offered extensive evidence relating to the
availability of knives to the inmates on J Block. This evidence in-
cluded testimony (1) that most inmates had knives or similar
weapons, (2) that knives could be fashioned from materials in the
inmates’ cells, (3) that there were weapons hidden in the recrea-
tion yard, and (4) that it was possible to smuggle weapons past
the guards into the recreation yard. Defendant here was privi-
leged to use deadly force in self-defense only if he had a
reasonable apprehension of an imminent assault upon him with
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deadly force. See State v. Clay, 297 N.C. 555, 256 S.E. 2d 176
(1979); State v. Goode, supra, 249 N.C. 632, 107 S.E. 2d 70. Under
the circumstances of this case, this apprehension could have
arisen only if he had a reasonable belief that Simmons was armed.
The state offered extensive testimony as to security precautions
taken to assure that inmates in J Block did not have access to
weapons. Defendant should be permitted to present to the jury
his evidence of the availability of weapons both to rebut the
state’s evidence and to assist in establishing his claim of self-
defense.

[4] Defendant sought to testify that although he did not know
Simmons prior to 10 February 1978, he knew that anyone as-
signed to I and J Blocks would be a dangerous man. He also
would have testified, if permitted, that this knowledge was one of
the reasons he took a knife out to the yard with him. Defendant
argues for the admissibility of this evidence with an apt quotation
from State v. Floyd, 51 N.C. 392, 398 (1859); “One cannot be ex-
pected to encounter a lion as he would a lamb.” We agree; if prop-
erly presented, such testimony should be admitted. There was
evidence in the record from the state’s witnesses that the inmates
in I and J Blocks were the most dangerous and incorrigible in
Central Prison. Defendant’s awareness of this fact is a relevant
factor for the jury to consider.

[5] Defendant offered testimony through himself, other inmates
and Lee Bounds, former Commissioner of Corrections, as to the
pervasiveness of fear of physical harm on the part of inmates in I
and J Blocks. To the extent this evidence tends to show then cur-
rent conditions on I and J Blocks and defendant’s awareness of
them, it is admissible. The jury on the issue of self-defense must
decide whether defendant reacted to the situation as a person of
“ordinary firmness” would have. State v. Barrett, supra, 132 N.C.
1005, 43 S.E. 832. Evidence that defendant lived in a climate of
constant fear, and that those around him experienced a similar
state of fear, is relevant and material in applying the standard of
“ordinary firmness” under the circumstances. Testimony by
defendant and other inmates to this effect is competent and
should be admitted. Testimony by Mr. Bounds, a man with exten-
sive experience with regard to North Carolina’s prisons, is
likewise admissible to the extent it reflects his personal
knowledge of the conditions of I and J Blocks prevailing at the
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time of this incident. To the extent, however, that his testimony
relates to the prior organization and the former objectives of I
and J Blocks, it does not have a sufficient logical connection to
the issues in this case to be admitted.

[6] Defendant also attempted to introduce the opinion of Dr. Col-
lin Turnbull, a social anthropologist who had done studies on
southern prisons, that the circumstances defendant encountered
could have produced in a person of ordinary firmness an ap-
prehension of death or great bodily harm. The trial court acted
properly in excluding this opinion. In determining if the opinion of
an expert witness is admissible, the key question is whether “the
witness because of his expertise is in a better position to have an
opinion on the subject than is the trier of fact.” State v. Wilker-
son, 295 N.C. 559, 569, 247 S.E. 2d 905, 911 (1978). Here, the jury,
after hearing and weighing all the evidence, would be in as good a
position as Dr. Turnbull to determine the reasonableness of de-
fendant’s apprehension. His opinion on this issue is, therefore, in-
admissible.

Defendant offered to show through a number of witnesses
the hostility that existed between guards and prisoners on I and
J Blocks. Defendant argues this evidence is admissible to show
that the guards would not have come to the aid of an inmate be-
ing attacked. We do not agree. Even if we assume that such
hostility does exist it supports no more than a conjecture that the
prison guards would so neglect their duty as to fail to stop a fight
between prisoners. Evidence, therefore, of general hostility be-
tween guards and inmates is inadmissible.

Lastly, defendant attempted to show particular aspects of the
dehumanizing conditions under which he lived. Defendant has
failed to demonstrate any logical connection between this
evidence and the issue of defendant’s right to kill in self-defense.
This evidence is not independently admissible, although we note
that much of it necessarily came before the jury in connection
with the admission of other relevant evidence.

v

[71 Defendant also assigns as error the trial court’s exclusion
from the jury of eleven prospective jurors who indicated they
would not vote for the death penalty under any circumstances.
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Defendant concedes that the jurors could properly have been ex-
cluded from the punishment phase of the trial under Witherspoon
v. Illinois, 391 U.S. 510 (1968). He argues, however, that he is en-
titled to have separate juries empaneled to hear the issues of
guilt and punishment and that a prospective juror cannot be ex-
cluded from the guilt determination phase because of his views on
capital punishment. This argument was raised and rejected in
State v. Cherry, 298 N.C. 86, 257 S.E. 2d 551 (1979). There, Chief
Justice Branch, speaking for the Court, said, :d. at 105-06, 257
S.E. 2d at 563-64:

“Defendant’s position in this regard is that a bifurcated
trial pursuant to Article 100 of Chapter 15A should be
abolished and the two phases of the trial should be heard by
two separate and distinct juries. We do not agree. The
United States Supreme Court has approved the bifurcated
trial procedure in which the same jurors heard both phases
of the trial. Gregg v. Georgia, 428 U.S. 153, 49 L.Ed. 2d 859,
96 S.Ct. 2909 (1976); Jurek v. Texas, 428 U.S. 262, 49 L.Ed. 2d
929, 96 S.Ct. 2950 (1976). Further, in Witherspoon the Court
expressly noted that there was no error in exclusion for
cause of jurors who made it clear that their attitudes toward
the death penalty would prevent them from making an im-
partial decision as to defendant’s gutlt.

“Under Article 100 of Chapter 15A of the General
Statutes of North Carolina, it is contemplated that the same
jury shall hear both phases of the trial unless the original
jury is ‘unable to reconvene.” G.S. 15A-2000(2). We are, there-
fore, of the opinion that the trial judge acted pursuant to the
mandate of the statute and within the rationale of Wither-
spoon.” (Emphasis original.)

This assignment of error is without merit.

We need not comment on defendant’s other assignments of
error for they may not arise on remand. For the reasons stated,
defendant is entitled to a

New trial.

Justice CARLTON did not participate in the consideration or
decision of this case.
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STATE OF NORTH CAROLINA gx reL. UTILITIES COMMISSION anp RUFUS
L. EDMISTEN, ATTORNEY GENERAL v. MEBANE HOME TELEPHONE
COMPANY

No. 56

(Filed 4 September 1979)

1. Telecommunications § 1.3; Utilities Commission § 26— indicators of fair
value —credibility and weight
It is the clear intent of former G.S. 62-133(b)(1) that the Utilities Commis-
sion use its own expert judgment as to the credibility of the evidence in the
record and the weight to be given it in considering the indicators of fair value
which are themselves supported by competent and substantial evidence, and
while the Commission may not brush aside one of the prescribed indicators by
giving it “minimal consideration,” the appellate court will not disturb an order
of the Commission merely because it would have given a different weight to
each of the indicators of fair value.

2. Telecommunications § 1.3; Utilities Commission § 26 — meaning of “fair value”

The “fair value” of a utility system cannot exceed the present cost of con-
structing a substitute system of modern design.

3. Telecommunications § 1.3; Utilities Commission § 30— replacement cost —~con-
sideration of obsolescence

When a utility’s expert witness fails to take obsolescence into account in
calculating replacement cost, this is a fact which the Utilities Commission may
properly consider in weighing replacement cost to arrive at fair value.

4. Telecommunications § 1.4; Utilities Commission § 30— 10% weighting to
replacement cost —consideration of ratio of equity to debt
Assuming that the Utilities Commission considered evidence of a
telephone company's low ratio of equity to debt in its determination of the fair
value of the company’s property and that it was error to do so, the Commis-
sion did not act either arbitrarily or capriciously in giving only a 10%
weighting to replacement cost and a 90% weighting to original cost where
there was ample evidence in the record that the company's estimates of
replacement cost were improperly calculated and based on inaccurate and in-
complete information and that replacement cost should be substantially dis-
counted as an indicator of fair value.

5. Telecommunications § 1.9; Utilities Commission § 56 — weighting of indicators
of fair value —appellate review
Appellate courts will reverse the Utilities Commission because of its
weighting of the respective indicators of fair value only if the weighting is ar-
bitrary or capricious, lacking support in the evidence in view of the entire
record, or otherwise affected by errors of law. G.S. 62-94.
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6. Telecommunications § 1.4; Utilities Commission § 28 — weighting of replace-
ment cost and original cost —debt to equity ratio
Had the Utilities Commission based its weighting of replacement cost and
original cost of a telephone company’s property on the percentages of debt and
equity in the company’s capital structure, such action would represent the im-
permissible use of a mathematical formula to determine fair value and would
have constituted prejudicial error.

7. Telecommunications § 1.4; Utilities Commission § 30— 10% weighting of
replacement cost —no “minimal consideration” of replacement cost

The Utilities Commission’s 16% rating of replacement cost in determining
the fair value of a telephone company’s property did not result in that in-
dicator being given only “minimal consideration” where the record shows that
the Commission carefully considered the company’s estimate of replacement
cost and decided against a substantial weighting of that figure only after con-
cluding that the company’s estimate was inacccurate and that a lesser
weighting was justified by additional evidence in the record.

8. Telecommunications § 1.6; Utilities Commission § 35— excessive plant in-
vestment — exclusion from rate base
The evidence supported a finding by the Utilities Commission that 1000
lines and terminals owned by a telephone company were not used and useful in
providing telephone service and should be excluded from the company's rate
base as excessive plant investment where there was evidence tending to show
that the company ordered a 5500-line electronic central office for cut-over in
1976; this order was based upon a predicted growth of 400 main stations per
year, but there was no historical support for a growth rate that high: shortly
after the order was placed the country entered a recession and public demand
for telephone service fell sharply; a reasonable growth rate for the company at
the time it placed its order was only 250 main stations per year; and in early
1974 the company was given an opportunity by the manufacturer to reduce its
order to 4500 lines but declined to do so.

9. Telecommunications § 1.8; Utilities Commission § 42— return on original cost
common equity
A finding by the Utilities Commission that a return of 14.76% on original
cost common equity of the Mebane Home Telephone Company was fair and
reasonable was supported by an expert’s testimony that the cost of equity for
two larger telephone companies operating in North Carolina was 12.75%; that
because a small utility like Mebane poses greater risks to the investor, a risk
premium of 2 to 3% should be added; and that while a high ratio of debt to
equity such as shown by Mebane is ordinarily associated with increased risk,
Mebane's affiliation with the Rural Electrification Association has effectively
reduced much of the risk its stockholders would otherwise face.

Justice BrITT and BrRock did not participate in the consideration or deci-
sion of this case.
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APPEAL by Mebane Home Telephone Company under G.S.
7A-30(3) from the decision of the Court of Appeals, reported in 35
N.C. App. 588, 24 S.E. 2d 165 (1978), affirming the order of the
North Carolina Utilities Commission allowing an increase in rates
for telephone service, docketed and argued as Case No. 12 at the
Fall Term 1978.

Mebane Home Telephone Company is a public utility based in
Mebane, North Carolina. It provides telephone service for an area
of approximately 150 square miles in portions of Alamance and
Orange Counties. At the end of the test year in May 1976, the
Company was serving 5676 stations, of which approximately 3798
were main stations (i.e., primary telephones). It had 24 employees
at an average annual salary of $10,269.34.

On 13 August 1976 the Company filed an application for
authority to increase its rates to bring in approximately $340,061
in additional gross revenues. Upon order of the Commission, the
Attorney General was allowed to intervene on behalf of the con-
suming public. The public hearing on petitioner’s application
began on 4 January 1977 and was concluded on January 10th. On
4 March 1977 the Commission filed its order setting rates and
charges. Its findings of fact and conclusions pertinent to this ap-
peal are quoted below:

“3. That the last rate increase approved for Mebane Home
became effective April 1, 1968, and that in March 1976 the Com-
mission reduced Mebane Home's rates by $3,246 annually in order
to offset a portion of an anticipated intrastate toll rate increase.

“4. That the overall quality of service provided by Mebane
Home to its customers is adequate.

“5. That as of December 31, 1976, the Company had excess
plant investment consisting of 1,000 lines and terminals amount-
ing to $175,639, which was not used and useful in rendering
telephone service.

“6. That the original cost of Mebane Home Telephone Com-
pany's investment in telephone plant used and useful in providing
service in North Carolina is $5,030,501. From this amount should
be deducted the reasonable accumulated provision for deprecia-
tion at May 31, 1976, of $1,083,907, resulting in a reasonable
original cost less depreciation of $3,946,594. . . .
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“9. That the reasonable replacement cost less depreciation of
Mebane Home's plant used and useful in providing telephone
service in North Carolina is $4,244,361.

“10. That the fair value of Mebane Home's plant used and
useful in providing telephone service in North Carolina should be
derived by giving 9/10 weighting to the reasonable original cost
less depreciation of Mebane Home’s plant in service and 1/10
weighting to the depreciated replacement cost of Mebane Home's
plant. Using this method, with the depreciated original cost of
$3,946,594 and the depreciated replacement cost of $4,244,361, the
Commission finds that the fair value of Mebane Home's utility
plant in North Carolina is $3,976,371. This fair value includes a
reasonable fair value increment of $29,777.

“11. That the fair value of Mebane Home Telephone Com-
pany’s plant in service to its customers in North Carolina at the
end of the test year of $3,976,371, plus the reasonable allowance
for working capital of $73,3556 and the investment in Rural
Telephone Bank Class B stock of $118,500, yields a reasonable fair
value of Mebane Home's property in service to North Carolina
customers of $4,168,226. . . .

“14. That cost-free funds arising from the Job Development
Investment Tax Credit, implemented by the Revenue Act of 1971,
should be included in the capital structure at zero cost.

“15. That the capital structure which is proper for use in this
proceeding is as follows:

“Item Percent

(a) (b)
Long-term debt 81.86%
Common equity 10.28%
Cost-free capital 7.86%
Total 100.00%

“16. That when the excess of fair value rate base over
original cost net investment (fair value increment) is added to the
equity component of the original cost ne. investment, the fair
value capital structure is as follows:
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“Item Percent
(a) (b)
Long-term debt 81.28%
Common equity 10.92%
Cost-free capital 7.80%

Total 100.00%

“17. That the Company’s proper embedded cost of total debt
is 3.56%. The fair rate of return which should be applied to the
fair value rate base is 4.40%. This return on Mebane Home’s fair
value property of 4.40% will allow a return on fair value equity of
13.80% after recovery of the embedded cost of debt. A return of
13.80% on fair value equity results in a return of 14.76% on
original cost common equity.

“18. That Mebane Home should be allowed an increase in ad-
ditional annual gross revenues not exceeding $151,135 in order for
it to have an opportunity through efficient management to earn
the 4.40% rate of return on the fair value of its property used
and useful in serving its customers.”

From the order of the Commission granting only a portion of
the requested increase in rates, the Company appealed to the
Court of Appeals assigning errors in the Commission’s exclusion
of certain items from the rate base, its determination of “fair
value,” and its calculation of a fair rate of return. The Court of
Appeals affirmed the order of the Commission, and the Company
appealed as a matter of right to this Court. By order of the Com-
mission the authorized increases were made applicable to all bills
rendered on and after 4 March 1977,

Rufus L. Edmisten, Attorney General, Jesse C. Brake,
Special Deputy Attorney General, and Francis W. Crawley,
Associate Attorney, for Attorney General of North Caroling,

plaintiff.

Robert P. Gruber, General Counsel, and Antoinette R. Wike,
Assistant Commisston Attornéy for North Carolina Utilities Com-
mission, plaintiff.

Boyce, Mitchell, Burns & Smith by F. Kent Burns and James
M. Day for defendant.
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SHARP, Chief Justice.!
I. DETERMINATION OF “FAIR VALUE"

In the hearing which gave rise to this appeal, the Utilities
Commission found that the reasonable original cost, depreciated,
of Mebane Home Telephone’s property in North Carolina was
$3,946,694 and that the depreciated replacement cost was
$4,244,361. Having made these preliminary findings, the Commis-
sion concluded that the “fair value” of Mebane’s property should
be derived by giving a 1/10 weighting to depreciated replacement
cost and a 9/10 weighting to original cost. To the figure obtained
from this weighting ($3,976,371) it added an allowance for working
capital of $73,355 and investment in Rural Telephone Bank Class
B stock of $118,500 to reach a ‘“reasonable fair value” of
$4,168,226. The weighting process used by the Commission
resulted in a “fair value increment” of $29,777. The Commission
also found that Mebane Home Telephone’s capital structure con-
sists of 81.86% long-term debt (largely in the form of low-interest
loans from the REA), 10.28% common equity, and 7.86% cost-free
capital.

In its second assignment of error, which we elect to consider
first, Mebane contends that the Commission improperly based its
weighting of original cost and replacement cost on the Company’s
ratio of debt to equity and that this resulted in Mebane’s
estimates of replacement cost being given only “minimal con-
sideration.”

Under the statutory scheme in effect at the time Mebane
filed its application, its rates were set in accordance with the for-
mula of “a fair return on fair value,” a test first set down by the
U.S. Supreme Court as a constitutional requirement in Smyth v.
Ames, 169 U.S. 466, 42 L.Ed. 819, 18 S.Ct. 418 (1898). In Federal
Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 88
L.Ed. 333, 64 S.Ct. 281 (1944), the Supreme Court decided that
this test was no longer required by the due process clause. Not-
withstanding, at the time Mebane filed its application for a rate
increase, it was still followed in this State as a matter of

1. This opinion was written in accordance with the Court's decision made prior to Chief Justice Sharp’s
retirement and was adopted by the Court and ordered filed after she retired.
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statutory law.?

At that time, the statute which controls this case,

G.S. 62-133, read in pertinent part as follows:

§ 62-133. How rates fixed.—(a) In fixing the rates for
any public utility subject to the provisions of this Chapter,
other than motor carriers and certain water and sewer
utilities, the Commission shall fix such rates as shall be fair
both to the public utility and to the consumer.

(b) In fixing such rates, the Commission shall:

1

Ascertain the fair value of the public utility’s
property used and useful in providing the service
rendered to the public within this State, consider-
ing the reasonable original cost of the property
less that portion of the cost which has been con-
sumed by previous use recovered by depreciation
expense, the replacement cost of the property,
and any other factors relevant to the present fair
value of the property. Replacement cost may be
determined by trending such reasonable depreci-
ated cost to current cost levels, or by any other
reasonable method.

Estimate such public utility’s revenue under the
present and proposed rates.

Ascertain such public utility’s reasonable operat-
ing expenses, including actual investment current-
ly consumed through reasonable actual deprecia-
tion.

Fix such rate of return on the fair value of the
property as will enable the public utility by sound
management to produce a fair profit for its stock-
holders, considering changing economic conditions
and other factors, as they then exist, to maintain

2, "Fair value" is a concept unique to rate-making. Utilities Commission v. Telephone Co., 281 N.C. 318,
339, 189 S.E. 2d 705, 719 (1972). The difficulties it poses for both the Utilities Commission, which must subjec-
tively weigh the statutory indicators of value in determining fair value, and for the reviewing court are amply
illustrated by the instant case. Effective as to rate applications filed on and after 1 July 1979, the legislature
has eliminated “fair value" as the criterion for determining the utility’s rate base and substituted in its place
“the reasonable original cost of the public utility's property.” N.C. Gen, Stat. § 62-133(b}1) (Cum. Supp. 1977
1977 N.C. Sess. Laws, ch. 691.

We note, therefore, that the issue raised in this case as to whether the Commission may properly consider
a utility's capital structure in its weighting of replacement and original cost is not likely to arise again.
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its facilities and services in accordance with the
reasonable requirements of its customers in the
territory covered by its franchise, and to compete
in the market for capital funds on terms which are
reasonable and which are fair to its customers and
to its existing investors.

This statute directs the Utilities Commission to “consider”
both original cost and replacement cost in ascertaining fair value.
However, neither of these is the measure of “fair value.” They
are merely evidence of that figure to be considered by the Com-
mission in the exercise of its independent expert judgment.
Utilities Commission v. Power Co., 285 N.C. 398, 412, 206 S.E. 2d
283, 294 (1974); Utilities Commission v. Telephone Co., 281 N.C.
318, 339, 189 S.E. 2d 705, 719 (1972).

[1] It is the clear intent of former G.S. 62-133(b)(1) that the Com-
mission use its own expert judgment as to the credibility of the
evidence in the record and the weight to be given to it in “con-
sidering” the indicators of fair value which are themselves
supported by competent and substantial evidence. Utilities Com-
mission v. Power Co., 285 N.C. 377, 389-90, 206 S.E. 2d 269, 278
(1974); Utilities Commission v. Telephone Co., 281 N.C. 318, 358,
189 S.E. 2d 705, 730 (1972). While the Commission may not brush
aside one of the prescribed indicators by giving it “minimal con-
sideration,”® this Court will not disturb an order of the Commis-
sion merely because we would have given a different weight to
each of the indicators of fair value. Utilities Commission v.
Telephone Co., 281 N.C. 318, 339, 189 S.E. 2d 705, 719 (1972). It is
the prerogative of the Commission to determine the credibility of
the evidence, even when the evidence is uncontradicted by
another witness. Utilities Commission v. Power Co., 285 N.C. 377,
390, 206 S.E. 2d 269, 278 (1974).

Our review of the record in the instant case reveals ample
support for a substantial discounting of replacement cost as an
indicator of fair value. Among the factors the Commission con-
sidered in judging the credibility of Mebane's estimate of replace-
ment cost and then weighing that figure to arrive at “fair value”
were (1) the failure of the Company’s expert witness to take ob-

3. Utilities Commission v. Power Co., 285 N.C. 377. 390, 206 S.E. 2d 269, 278 (1974}, Utilities Commission
v Gas Co., 254 N.C. 336, 550, 119 S.E. 2d 469, 479 (19611
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solescence into account in calculating replacement cost, (2) the
lack of reliable data upon which to base a proper study of that
figure, and (3) the fact that Mebane had recently made a major
replacement to plant in the form of a new million dollar central
switching office.

The Chief of the Operations Analysis Section for the Utilities
Commission, Allen L. Clapp, testified that the Company’s expert
witness had overstated replacement costs by calculating a trend-
ed reproduction cost for Mebane’s plant in service and then using
that figure as an approximation of replacement cost, with no
deduction for obsolescence. The Commission indicated in the
discussion of its findings and conclusions that it had considered
this oversight in weighing replacement cost to arrive at ‘‘fair
value’:

Although the term “replacement cost” envisions replac-
ing the utility plant in accordance with modern design tech-
niques and with the most up-to-date changes in the art of
telephony, trended original cost as presented by the Com-
pany is founded upon the premise of duplication of much of
the plant as is, with certain inefficiencies and outmoded
designs included. While obsolescence can, to an extent, be ac-
counted for in proper depreciation treatment, the economies
of scale inherent in the telecommunications industry (e.g.,
employing one 600-pair cable down a road instead of six
100-pair cables installed over a number of years) are not fully
recognized in the trending process.

[2, 3] Obviously, the “fair value” of a utility system cannot ex-
ceed the present cost of constructing a substitute system of
modern design. Utilities Commission v. Power Co., 285 N.C. 377,
392, 206 S.E. 2d 269, 279 (1974). When a utility’'s expert witness
fails to take obsolescence into account in calculating replacement
cost, this is a fact which the Commission may properly consider in
weighing replacement cost to arrive at fair value. Utilities Com-
mission v. Power Co., 285 N.C. 398, 410-11, 206 S.E. 2d 283, 292-93
(1974); Utilities Commaission v. Power Co., 285 N.C. 377, 390-92,
206 S.E. 2d 269, 278-79 (1974).

Mr. Clapp also testified that he had serious misgivings as to
the accuracy of the data upon which the Company’s expert
witness based his study of replacement costs. He testified that “a
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major culprit, if not the major culprit, in causing the problems
with the Company’s reproduction cost study [was] not the
witness’ methods but . . . the appalling lack of Company plant
construction records and data.”

As this Court observed in Utilities Commission v. Gas Co.,
254 N.C. 536, 550, 119 S.E. 2d 469, 479 (1961), “trended cost
evidence deserves weight [only] in proportion to the accuracy of
the tests [used] and their intelligent application.” The burden of
proving the need for a rate increase is on the utility. G.S. 62-75,
62-134{c); Utilities Commission v. Railway, 267 N.C. 317, 148 S.E.
2d 210 (1966). When a utility fails to present convinecing evidenece
of an increase in the value of its property above its original cost,
it cannot complain when the Commission discounts the rate base
accordingly.

In September 1973 Mebane purchased a new 5500-line elec-
tronic switching center, the Stromberg-Carison ESC-1—PL2. This
million dollar addition to plant constitutes almost 1/4 of Mebane’s
total investment in plant and equipment. Both the Commission
staff and the Company's expert witness included it in their
estimates of replacement cost at its untrended, undepreciated
cost. In consequence, there is only a $297,767 difference between
the Company’s original costs and its replacement costs as deter-
mined by the Commission. Given the relatively small discrepancy
between the Company’s replacement costs and its original costs,
we find unconvineing Mebane's argument that the Commission’s
determination of fair value seriously understates the value of its
investment.

[4] In discussing the evidence bearing upon the weighting of
replacement costs, the Commission made the following comments
regarding Mebane’s high ratio of debt to equity:

The process of weighting replacement cost less deprecia-
tion and original cost less depreciation in determining fair
value allows the Commission to exercise its judgment with
respect to the reliability of the replacement cost estimates
and to the degree to which the Company should be compen-
sated for inflation. Since it is impossible to compensate bond-
holders after the fact for the effects of inflation upon their
investment because of their contracturally [sic] fixed rate of
return, it is only necessary to consider compensation to the
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stockholders. A weighting of replacement cost equal to the
equity ratio of the capital structure would indicate a 100%
compensation for inflation of the equity investment in plant
and a complete confidence in the reliability of all replacement
cost estimates. A greater weighting to replacement cost
would overcompensate the equity holders since the return
earned on the portion of the fair value increment which was
supplied by debt holders would accrue to the equity holders
in addition to the return on the equity investment.

Because one of the purposes of the fair value formula is com-

pensation for the equity investor for the effects of inflation, con-
sideration by the Commission of the relative percentages of debt
and equity in the Company’s capital structure has some practical
appeal. However, as the Commission itself recognized in a discus-
sion of its findings and conclusions:

[A] blind weighting of the replacement cost and the
original cost in the same proportion as the equity and debt
portions of the capital structure would merely reduce to a
mathematical formula the exercise of the Commission’s judg-
ment. [It would require] the Commission to assume that the
original cost figures were exactly correct; that the equity
holders should be protected completely from the effects of in-
flation; that the effects of inflation are known; that the deter-
mination of replacement cost is completely reliable; and that
the depreciation reserves of both original cost and replace-
ment cost reflect precisely the degree of wear and tear, ob-
solescence and other factors that are supposed to be
reflected in these accounts. Its use would also preclude the
Commission from considering such factors as age and condi-
tion to the extent that it is not properly reflected in the ac-
counts.

Carried to its logical extreme, a misplaced reliance on such

evidence could lead the Commission to place an upper limit—
based on the percentage of common stock in the utility’s capital
structure —on the weight to be accorded replacement cost in the
determination of fair value. Moreover, such an approach disrupts
the statutory scheme established by former G.S. 62-133 insofar as
it encourages the Commission to “look ahead” at the time it ascer-
tains fair value to the ultimate dollar return to which the com-
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pany will be entitled. Clearly, the legislature intended for the
Commission to ascertain the “fair value” of the utility’s property
before it attempts to ascertain what would be a “fair return” on
the utility’s investment.

It is not entirely clear from the record what weight, if any,
the Commission ultimately gave the evidence concerning
Mebane's low ratio of equity to debt in its determination of fair
value. However, assuming arguendo that the Commission con-
sidered this evidence and that it was error to do so, that fact
alone will not require reversal of the Commission’s decision.

[5] The determination of the weight to be accorded replacement
cost rests in the discretion of the Commission. Utilities Commis-
ston v. Telephone Co., 281 N.C. 318, 358-59, 189 S.E. 2d 705, 730-31
(1972). Recognizing that the Commission has accumulated substan-
tial expertise through its experience in supervising the public
utilities of this State and that it should ordinarily be free to exer-
cise that discretion, the scope of our review is narrow. Appellate
courts will reverse the Commission because of its weighting of
the respective indicators of fair value only if the weighting is ar-
bitrary or capricious, lacking support in the evidence in view of
the entire record, or otherwise affected by errors of law. G.S.
62-94; Utilities Commassion v. Power Co., 285 N.C. 398, 411, 206
S.E. 2d 283, 293 (1974).

{4] Considering the record in the case before us, we cannot say
that the Commission acted either arbitrarily or capriciously in
weighting replacement cost at 10% of fair value. There was am-
ple expert opinion testimony in the record to the effect that the
Company’s estimates of replacement cost were improperly calcu-
lated and based on inaccurate and incomplete information. Even
in the absence of such expert testimony, the Commission would
have been free to judge the credibility of the Company’s esti-
mates for itself and to discount the weight given to replacement
cost accordingly. Utilities Commuission v. Power Co., 285 N.C. 377,
390, 206 S.E. 2d 269, 278 (1974). Because of the recent addition of
a new central switching office, it is also clear that inflation had
taken a relatively minor toll on the value of the Company’s in-
vestment. The Commission’s weighting of replacement cost is
therefore fully supported by competent evidence. Under these cir-
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cumstances we will not presume that incompetent evidence af-
fected the result.

[6] Had the Utilities Commission based its weighting solely on
the percentages of debt and equity in the Company’s capital
structure, as alleged by Mebane, such action would represent the
impermissible use of a mathematical formula to determine fair
value and would have constituted prejudicial error. Utilities Com-
misston v. City of Durham, 282 N.C. 308, 324-25, 193 S.E. 2d 95,
107 (1972); Utilities Commission v. Telephone Co., 281 N.C. 318,
358, 189 S.E. 2d 705, 730 (1972). However, the Commission ex-
pressly rejected any “blind weighting” of replacement and
original cost in proportion to the percentages of debt and equity
in the Company’s capital structure. Given this statement by the
Commission and the presence of substantial additional evidence in
the record which would justify a material discounting of replace-
ment cost, we must assume that any similarity between the
weight accorded replacement cost and the percentage of common
stock in Mebane’s capital structure is coincidental.

[7] Appellant’s final objection under this assignment of error is
addressed to the end result. Mebane contends that the Commis-
sion’s 10% weighting of replacement cost resulted in that in-
dicator of value being given only “minimal consideration.”

In the case which gave rise to the requirement that replace-
ment cost be accorded more than “minimal consideration,” the
Commission had largely ignored the utility’s estimate of that
figure on the grounds that replacement cost was an inherently
unreliable measure of value. Utilittes Commission v. Gas Co., 254
N.C. 536, 119 S.E. 2d 469 (1961). The directive of that case is not
that replacement cost must be given any particular weighting,
but rather that in each case the Commission must consider the
estimates of replacement cost on their merits and give the
evidence the weight it deserves “in proportion to the accuracy of
the tests [used] and their intelligent application.” 254 N.C. at 550,
119 S.E. 24 at 479.

It is apparent that the Commission in the case before us
carefully considered the Company’s estimate of replacement cost
and decided against a substantial weighting of that figure only
after concluding that the Company’s estimate was inaccurate and
that a lesser weighting was justified by additional evidence in the
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record. Under these circumstances, we cannot say that a 10%
weighting of replacement cost constitutes only “minimal con-
sideration.”

Mebane's second assignment of error is overruled.
II. EXCLUSION FROM THE RATE BASE

[8] The Commission excluded from the rate base as excess plant
investment 1000 lines and terminals which the Commission deter-
mined were not “used and useful” in rendering telephone service.
This resulted in a reduction in fair value of $175,639. Mebane con-
tends that these items should have been included in the rate base
and that it is being penalized for failing to anticipate a downturn
in the economy which has only become apparent through hind-
sight. We disagree.

Under former G.S. 62-133(b)(1) property is includable in the
rate base only if it is “used and useful” in providing service to the
public as determined at the end of the test period. Utilities Com-
mission v. Power Co., 285 N.C. 377, 206 S.E. 2d 269 (1974);
Utilities Commission v. Morgan, Attorney General, 277 N.C. 255,
177 S.E. 2d 405 (1970} Utility Commission v. Telephone Co., 266
N.C. 450, 146 S.E. 2d 487 (1966). A “telephone company, with cen-
tral office equipment sufficient to serve any reasonably an-
ticipated increase in customers, may not properly add to its rate
base additional units of central office equipment merely because
in the long future, it hopes to have customers who will use it.”
Utilities Commission v. Telephone Co., 281 N.C. 318, 353, 189 S.E.
2d 705, 728 (1972). This does not mean, however, that a utility can
never purchase plant or equipment in anticipation of future needs.
As we stated in Utilities Commission v. Telephone Co., 281 at
352, 189 S.E. 2d at 72T:

[A] public utility is under a present duty to anticipate,
within reason, demands to be made upon it for service in the
near future. Substantial latitude must be allowed the direc-
tors of the utility in making the determination as to what
plant is presently required to meet the service demand of the
immediate future, since construction to meet such demand is
time consuming and piecemeal construction programs are
wasteful and not in the best interests of either the
ratepayers or the stockholders. However, Commission action
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deleting excess plant from the rate base is not precluded by
a showing that present acquisition or construction is in the
best interests of the stockholders. The present ratepayers
may not be required to pay excessive rates for service to
provide a return on property which will not be needed in
providing utility service within the reasonable future. (Cita-
tions omitted.)

Both the Commission and the courts recognize that predic-
tions of the economic future can never be exact. A utility should
not be penalized because its reasonable predictions have failed to
materialize. The question for the Commission is whether the utili-
ty’'s expenditures were reasonable in the light of circumstances
which the Company knew or should have known at the time it
made its purchase.

In September 1973 Mebane ordered a new 5500-line elec-
tronic central office for cut-over in November 1976. This order
was based upon a predicted growth rate of 400 main stations (.e.,
primary telephones) per year. In making this prediction the Com-
pany relied on (1) an engineering report prepared by a consulting
firm in 1972, (2) the entry of new industries in the service area,
and (8) optimistic forecasts of future growth by area businessmen.

Shortly after the order was placed the country entered a
recession and public demand for telephone service fell sharply.

Benjamin R. Turner, a telephone engineer employed by the
Commission, testified that —notwithstanding the recession —based
on information available to the Company in September 1973, its
predicted growth rate was far in excess of any reasonably an-
ticipated increase in demand:

At the time the Company was planning construction of
the new central office, the annual growth rate was equal to
265 main stations, new housing developments were planned
and Mebane was generally regarded as a good location for
new business; however, these factors do not justify a growth
rate of 400 main stations per year. Particularly because there
is no historical support for a growth rate that high. For ex-
ample, the annual growth rate was 156 in 1968, 130 in 1969,
111 in 1970, 163 in 1971, 265 in 1972, and 161 in 1973. The
highest growth occurred in 1972 the year before the order
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for the new central office was placed. The order was placed
in September 1973 after the growth rate had fallen to a level
of 161 new main stations per year. This should have been an
indication to the Company that the forecasted growth rate of
400 main stations per year was in need of a downward ad-
justment.

In the light of these facts, he concluded that a reasonable
growth rate for the Company at the time it placed its order would
have been 250 main stations per year. He also noted that the
engineering study on which the Company based its prediction was
compiled 18 months prior to the placement of its order. In the
year preceding the purchase, the rate of growth began to turn
downward. In early 1974 the Company was given an opportunity
by the manufacturer to reduce its order but declined to do so. It
was the difference in cost between this proposed order of 4500
lines and the actual order of 5500 lines that the Commission ex-
cluded from the rate base.

The staff expert’s testimony provides substantial, competent
evidence in support of the Commission’s findings. When the Com-
mission’s exclusion of specific property from the rate base is sup-
ported by such evidence, it is binding on this Court. Utilities
Commisston v. Telephone Co., 281 N.C. at 354, 189 S.E. 2d at 728.

Assignment of error No. 1 is overruled.
ITII. FAIR RATE OF RETURN

[9}] In its final assignment of error, Mebane contends that the
Commission’s determination of a fair rate of return is not sup-
ported by competent evidence. The Commission found that a
return of 4.40% on the fair value of Mehane’s property would be
fair and reasonable. It also found that such a return would allow a
14.76% return on original cost common equity. The Company
sought a rate of return on original cost common equity of 18.19%
but offered no supporting testimony.

The applicable statutory provision is former G.S. 62-133(b)(4)
which directs the Commission to:

Fix such rate of return on the fair value of the property
as will enable the public utility by sound management to pro-
duce a fair profit for its stockholders, considering changing
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economic conditions and other factors, as they then exist, to
maintain its facilities and services in accordance with the
reasonable requirements of its customers in the territory
covered by its franchise, and to compete in the market for
capital funds on terms which are reasonable and which are
fair to its customers and to its existing investors.

The setting of rates which are “reasonable and . . . fair” to
both the public and the investor requires an exercise of judgment.
No rate of return can be fixed which will be appropriate for all
utilities or for a single utility company at all times. Utilities Com-
mission v. Telephone Co., 281 N.C. 318, 340, 189 S.E. 2d 705, 720
(1972).

The Utilities Commission based its findings in the present
case largely on the testimony of Mr. H. Randolph Currin, Senior
Operations Analyst for the Commission. Testifying that it was dif-
ficult to estimate Mebane's cost of equity directly since its stock
is not widely traded, Mr. Currin first determined the cost of equi-
ty for two other telephone companies operating in North
Carolina, Central Telephone and Western & Westco. Recognizing
that a small utility like Mebane poses greater risks for the in-
vestor, and using the larger companies’ cost of equity (12.75%) as
a "minimum starting point,” he then recommended the addition of
a risk premium of 2 to 3%.

Although a high ratio of debt to equity is ordinarily
associated with increased risk, see Utilittes Commission v.
Telephone Co., 281 N.C. at 341, 189 S.E. 2d at 720, Mr. Currin
testified that Mebane’s affiliation with the Rural Electrification
Association (REA) effectively reduced much of the risk its stock-
holders would otherwise face:

[TThe Company has been able to finance its construction
with 35-year REA notes, historically, at an interest rate of
only 2%, and more recently, at a rate of 5.5%, resulting in an
embedded cost of debt of only 3.56%. .

In addition to the very low interest rates . .. the Com-
pany recognizes other benefits from its affiliation with the
REA. If needed, REA provides its borrowers with accounting
and engineering services at no charge. . . . REA is also an
atypical lender. It is not a profit-maximizing operation. Its
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mission is to assist utilities in the provision of telephone and
electric service to rural areas, which might otherwise go
unserved. Thus, while a major bank might choose to initiate
bankruptcy against a utility which defaulted on a loan pay-
ment, REA has traditionally not chosen to do so.

Mebane argues that its small size makes inappropriate any
comparison between its cost of equity and that of larger com-
panies like Central Telephone and Western & Westco. It also
argues that the Commission did not sufficiently consider the thin-
ness of its capital in calculating the risk to its investors. Both of
these objections go solely to the weight which the Commission
gave the testimony of its expert witness. The credibility of
witnesses is a matter for the Commission, and not this Court, to
determine. Utilities Commission v. Telephone Co., 281 N.C. at
371, 189 S.E. 2d at 739. The findings of the Commission as to a
proper rate of return are supported by competent and substantial
evidence. They are therefore binding on appeal. Utilities Commas-
sion v. City of Durham, 282 N.C. 308, 326, 193 S.E. 2d 95, 107
(1972).

Assignment of error No. 3 is overruled.

For the reasons stated in this opinion the decision of the
Court of Appeals affirming the order of the Utilities Commission
is

Affirmed.

Justices BRITT and BROCK did not participate in the con-
sideration or decision of this case.

STATE OF NORTH CAROLINA v. DOUGLAS ARTHUR LYLES anp DAVID
JONATHAN ROSE

No. 68
(Filed 4 September 1979)

1. Burglary and Unlawf{ul Breakings § 5; Larceny § 7— burglary of motel room —
larceny of items —sufficiency of evidence

There was sufficient evidence for the charges of first degree burglary and

felonious larceny against one defendant to go to the jury where such evidence
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tended to show that defendant was seen around 2:30 a.m. “fumbling” with the
door knob of the office at a motel; when he discovered he had been seen, he
turned and ran away; within one hour after he was first seen, it was
discovered that doors to two of the rooms at the motel were standing ajar and,
subsequently, that one of them had been burglarized; at about 6:15 a.m. de-
fendant was seen again leaving the motel in his codefendant’s car; when the
person who saw defendant then looked back at the car, defendant was down
out of sight; a later search of the car uncovered a motel master key behind the
kick panel on the passenger side; when tested, the key opened the door of the
room that had been burglarized; that door showed no signs of forced entry;
and the occupant of the room testified that he had locked it before going to
bed.

2. Burglary and Unlaw{ul Breakings § 5; Larceny § 7— burglary of motel room —
insufficiency of evidence
Evidence against one defendant in a first degree burglary and felonious
larceny case was insufficient to be submitted to the jury where it tended to
show only that defendant was seen with his codefendant near the scene of the
crime some three hours after the crime was discovered, and a master key to
the motel which was burglarized was found in defendant’s car on the
passenger side where the codefendant had been riding, but there was no
evidence that defendant was at the crime scene so as to use the key.

3. Criminal Law § 92.1— two defendants charged with same crimes—consolida-
tion proper
The trial court did not err in consolidating for trial charges of first degree
burglary and felonious larceny against two defendants, and there was no merit
to one defendant’s argument that he was prejudiced because, if the trials had
not been consolidated, a master key to the motel burglarized found in the
other defendant’s car would not have been admissible against him.

4. Criminal Law § 96 — evidence stricken —no instruction to disregard —no error
The trial court did not commit prejudicial error in failing to instruct the

jury to disregard a witness's answer immediately after allowing a motion to
strike.

5. Criminal Law §§ 89.2, 96— testimony not corroborative —failure to strike —no
prejudice
Even if the trial court erred in failing to order certain testimony offered
for corroboration stricken once it became apparent that the witness who was
to be corroborated thereby would not testify, defendant was not prejudiced
since such ‘‘corroborative” testimony added nothing to the State's case.

6. Searches and Seizures § 15— search of vehicle —standing of one other than
owner to object

Defendant had no standing to object to a search of the codefendant’s car
and to seizure of items therefrom.
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7. Criminal Law § 122 — additional jury instructions after retirement —request by
State —no error

The trial court did not err in bringing the jury back into the courtroom
fifteen minutes after they retired, informing them that the State had re-
quested an instruction on acting in concert, and then giving such instruction,
since the court clearly conveyed to the jury their duty to give equal weight to
all the court’s instructions.

Justice BROCK took no part in the consideration or decision of this case.
Justice Husking dissenting as to defendant Lyles.

Justice CARLTON joins in the dissenting opinion.

BEFORE Judge Donald L. Smith at the 16 May 1977 Session
of HALIFAX Superior Court and on bills of indictment proper in
form defendants were tried and convicted of first degree burglary
and felonious larceny. Each defendant was sentenced to imprison-
ment for life on the burglary conviction and imprisonment for ten
years on the larceny conviction to run concurrently with the life
sentence. Defendants appeal pursuant to G.S. TA-27(a). We permit-
ted initial review of the larceny conviction pursuant to G.S.
7TA-31(a). The case was docketed and argued as No. 5 at the
Spring Term 1978.

Rufus L. Edmisten, Attorney General, by Elizabeth C. Bunt-
ing, Assistant Attorney General, for the State.

W. Lunsford Crew, Attorney for defendant appellants.

EXUM, Justice.

Defendants’ principal assignment of error challenges the trial
court’s denial of their motion to dismiss at the close of the state’s
evidence. We hold that the evidence was sufficient to go to the
jury as to defendant Rose but not as to defendant Lyles. With
regard to the remaining points raised, we hold: (1) there was no
error in the consolidation of the trials of the two defendants; (2)
the trial court did not err to defendant Rose’s prejudice in its rul-
ings on the evidence; (3) defendant Rose had no standing to object
to a search of defendant Lyles’ car; and (4) the trial court did not
err in giving the jury additional instructions requested by the
state.
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The state’s evidence showed that E. L. Johnson was working
as a night auditor at the Howard Johnson’s Motel in Roanoke
Rapids on the morning of 24 February 1977. Around 2:30 a.m. he
heard someone fumbling with the knob of the door outside his of-
fice. Thinking it was a guest seeking admission, Johnson went
over, pulled back a curtain, and motioned for the man to come to
the front door. When the man saw Johnson he whirled and ran
away. Johnson identified the man he saw as defendant Rose.

Johnson then called the police. Officers Whitton and Bobbitt
arrived within four to five minutes after his call. Johnson de-
scribed the man he had seen to them. Upon searching the area
they did not find the man he described, but they did find the
doors to two motel rooms ajar. Room 206 turned out to be unoc-
cupied. Room 204 was occupied by Mr. Cecil Coletrain. After
some difficulty, the officers managed to awaken him about 4:00
a.m. Coletrain was missing $140.00, which he had laid on a table
in the room before going to bed. He had locked his door before
retiring. He did not know either defendant and had not given
either of them permission to enter his room.

Officer Whitton stated that there were no physical signs of
forced entry on the door to Coletrain’s room. He also testified: “I
drove through the motel lot two more times that night and made
a visual check of the premises. We looked at each individual car
on the lot. We found some to be locked and some to be unlocked,
but none appeared to have been tampered with. I know that
Douglas [Lyles] drives a 1967 Chevrolet Malibu station wagon. I
did not see that automobile during the periodic checks that I
made throughout the night.”

About 5:30 a.m. Johnson called Mr. Al Matta, manager of the
motel. Johnson told Matta about the break-in and described the
man he had seen. Matta came to the motel about 6:15 a.m. and
walked around it. He saw a car parked in the laundry room area
where usually none were parked. He started toward the office to
see if the car was registered and was interrupted by a guest
seeking directions. When he returned to look at the car he came
within ten feet of it and saw two men sitting inside. He recog-
nized the passenger as looking like the man Johnson had de-
scribed to him. Matta apparently looked away and when he looked
back the passenger was down in the front seat out of sight. The
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car then backed out and started away. Matta identified the driver
as defendant Lyles and the passenger as defendant Rose.

Mr. G. C. Southerland was also a guest at the motel, staying
in Room 413. He discovered shortly after he awoke around 7:00
a.m. on 24 February 1977 that he was missing a watch, some
jewelry and $75.00 to $80.00. He then noticed his door was slight-
ly ajar. He did not otherwise notice the condition of the door.
Southerland stated he had closed and locked the door before go-
ing to bed. He did not know either Lyles or Rose and had not
given them permission to enter his room.

Danny Rogers, a Roanoke Rapids police officer, found a car
fitting the description of the one seen by Matta around noon on
24 February 1977. The car was parked at Walser Motor Company
where defendant Lyles worked. It was registered to him. Matta
identified it as the car he had seen. At approximately 3:30 p.m.
the police searched the car and found, among other things, a
bedspread and a key. The bedspread was similar in color, design
and shape to those used at Howard Johnson’s, but it was not
positively identified as being from there.

The key was behind a “kick panel” on the passenger side of
the car. Matta identified it as a motel master key. It was tried on
the doors of the rooms broken into, and it opened them.

Defendants offered no evidence. At the close of the state’s
evidence, they made a motion to dismiss for insufficiency of the
evidence to sustain a conviction. This motion was allowed as to
the charges arising out of the alleged Southerland burglary and
theft and denied as to the charges arising out of the alleged Cole-
train burglary and theft.

We deal at the outset with defendants’ contention that their
motions to dismiss should have been allowed as to all the charges.
Defendants concede there was sufficient evidence to establish the
commission of the crimes charged. They argue, however, that the
evidence was insufficient to identify them as the perpetrators.

The case against these defendants consists of circumstantial
evidence. The test of the sufficiency of the evidence to go to the
jury in such a case was stated by Justice Higgins in State wv.
Stephens, 244 N.C. 380, 383-84, 93 S.E. 2d 431, 433-34 (1956):
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“Taking the evidence in the light most favorable to the
State, if the record . . . discloses substantial evidence of all
material elements constituting the offense for which the ac-
cused was tried, then this court must affirm the trial court’s
ruling on the motion. The rule for this and for the trial court
is the same whether the evidence is circumstantial or direct,
or a combination of both.

“We are advertent to the intimation in some of the deci-
sions involving circumstantial evidence that to withstand a
motion for nonsuit the circumstances must be inconsistent
with innocence and must exclude every reasonable hypothe-
sis except that of guilt. We think the correct rule is given in
S. v. Stmmons, 240 N.C. 780, 83 S.E. 2d 904, quoting from S.
v. Johnson, 199 N.C. 429, 154 S.E. 730: ‘If there be any
evidence tending to prove the fact in issue or which
reasonably conduces to its conclusion as a fairly logical and
legitimate deduction, and not merely such as raises a suspi-
cion or conjecture in regard to it, the case should be submit-
ted to the jury. The above is another way of saying there
must be substantial evidence of all material elements of the
offense to withstand the motion to dismiss. It is immaterial
whether the substantial evidence is circumstantial or direct,
or both. To hold that the court must grant a motion to
dismiss unless, in the opinion of the court, the evidence ex-
cludes every reasonable hypothesis of innocence would in ef-
fect constitute the presiding judge the trier of the facts.
Substantial evidence of guilt is required before the court can
send the case to the jury. Proof of guilt beyond a reasonable
doubt is required before the jury can convict. What is
substantial evidence is a question of law for the court. What
that evidence proves or fails to prove is a question of fact for
the jury.”

The question here, then, is whether there is any substantial
evidence that defendants were the perpetrators of the alleged
crimes. Since the quantum of evidence differs as to each of them,
we shall discuss each separately.

[11 The evidence against defendant Rose was that he was seen
around 2:30 a.m. “fumbling” with the door knob of the office at
the Howard Johnson's Motel. When he discovered he had been
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seen, he turned and ran away. Within an hour after he was first
seen, it was discovered that doors to two of the rooms at the
motel were standing ajar and, subsequently, that one of them had
been burglarized. At about 6:15 a.m. Rose was seen again leaving
the motel in defendant Lyles’ car. When the person who saw him
then looked back Rose was down out of sight. A later search of
the car uncovered a motel master key behind the “kick panel” on
the passenger side. When tested, the key opened the door of the
room that had been burglarized. That door showed no signs of
forced entry. The occupant of the room testified that he had
locked it before going to bed.

Viewing this evidence in the light most favorable to the
state, it establishes that Rose was on the premises shortly before
the crimes were discovered. His behavior was suspicious. He
twice attempted to avoid being seen by motel personnel, once
when he was discovered fumbling with the door knob to the motel
office itself. It is reasonable to infer from these circumstances and
from his presence on the passenger side of defendant Lyles’ car
that he was in possession of the motel master key found there. A
reasonable inference also arises that this key was used to gain en-
try to the burglarized room, since there were no signs of entry
being forced.

Taking all these circumstances into account, we hold there
was sufficient evidence for the charges of first degree burglary
and felonious larceny against defendant Rose to go to the jury.
We find support for our holding in State v. Lakey, 270 N.C. 786,
154 S.E. 2d 900 (1967). The evidence in Lakey showed that the
Farmers Exchange building in Pittsboro had been broken into and
that an attempt had been made to rob the safe. The question
there, as here, was whether the defendant was the perpetrator of
the crime. A Mr. Sam Polston, who lived in the neighborhood, had
heard banging and knocking noises coming from the Farmers Ex-
change building and called the police. A police officer arrived
about 3:50 a.m. Shortly thereafter he saw one Douglas Brady run-
ning from the vicinity of the building. About the same time
Polston saw the defendant come running across the Farmers Ex-
change yard. Later that morning the defendant’s car was found
parked three miles by road and one mile by railroad tracks from
the Farmers Exchange building. Fingerprints of Douglas Brady
were in the car.
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While there are some variations, the evidence against defend-
ant Rose is similar to and at least as compelling as that in Lakey.
The trial court did not err in denying the motion to dismiss as to
Rose.

[21 The state’s evidence first placed defendant Lyles on the
motel premises about 6:15 a.m. on 24 February 1977. His car was
seen parked near the laundry room by Matta. Shortly thereafter,
Matta saw Lyles and Rose leaving the motel in the car. Lyles was
the driver. According to Matta, “the car did not speed in any
fashion but got on 158 headed toward Roanoke Rapids.” That
afternoon the search of Lyles’ car revealed the master key.

Viewing this evidence in the light most favorable to the
state, it shows that Lyles’ car was found parked at 6:15 a.m. in an
area where cars are not usually parked. Otherwise his actions
were not such as to excite suspicion in and of themselves. In
essence the case against him consists of (1) his being seen with
defendant Rose near the scene of the crime some three hours
after the crime was discovered and (2) his constructive possession
of the motel master key found in his car. While as noted above
there is a reasonable inference that the key was used to gain en-
try to Coletrain’s room, there is a serious question as to whether
the evidence gives rise to an inference that defendant Lyles was
on the scene to so use it.

In this respect the case against defendant Lyles is much like
State v. Burton, 272 N.C. 687, 158 S.E. 2d 883 (1968). In Burton
the General Electric Supply Company had been broken into, the
safe opened, and $300 stolen. The only evidence against the de-
fendants was a ecrowbar found in their possession some three days
later. This crowbar was identified by scientific tests as having
been used in the break-in. This Court held that the defendants’
motion for nonsuit should have been granted, stating id. at 691,
158 S.E. 2d at 887:

“In the instant case the State fails to place defendants at
or near the scene of the crime on the date the crime was
committed; fails to show any of the ‘fruits of the erime’ in the
possession of either defendant, and relies solely upon posses-
sion of a crowbar used by someone in the commission of the
crime to show ‘substantial evidence of all material elements
of the offense.’ True, the evidence is sufficient to put the in-
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strument used at the scene of the crime, but whether one of
the defendants, or both of the defendants, or either of the
defendants was the person or persons who on or about 17
January 1967 ‘unlawfully and wilfully and feloniously did, by
the use of a crowbar and other tools force open a safe of
General Electric Supply Company, 18 Seaboard Ave,,
Raleigh, N. C., used for storing chattels, money and other
valuables,” remains in the realm of speculation and conjec-
ture.”

So it is here with defendant Lyles. Even assuming the key
was the instrument used to enter Coletrain’s room, the state’s
evidence does not place defendant Lyles anywhere near the scene
of the crime until some three hours after it must have been com-
mitted. The state’s evidence includes positive testimony by Of-
ficer Whitton that Lyles’ car was not on the motel lot during the
night. No fruits of the crime were found on Lyles’ person or in his
car. Admittedly, suspicion as to his guilt has some basis, but it
rests on speculation rather than reasonable inferences arising
from the evidence. The trial court erred in denying the motion to
dismiss as to defendant Lyles.

[38] Defendant Rose also contends that the trial court erred in
allowing the trials in these cases to be consolidated despite de-
fendants’ motions for separate trials. “Ordinarily, unless it is
shown that irreparable prejudice will result therefrom, consolida-
tion for trial rather than multiple individual trials is appropriate
when two or more persons are indicted for the same criminal of-
fense(s).” State v. Jones, 280 N.C. 322, 333, 185 S.E. 2d 858, 865
(1972); see G.S. 15A-926(b). Defendant Rose argues that there was
prejudice here because if the trials had not been consolidated, the
key found in Lyles’ car would not have been admissible against
him. This argument is without merit. The key was clearly ad-
missible against Rose. See State v. Gatling, 5 N.C. App. 536, 169
S.E. 2d 60, aff'd 275 N.C. 625, 170 S.E. 2d 593 (1969) (watch found
in car some 48 hours after defendants were in it held admissible).
This assignment of error is overruled.

[4] Defendant Rose next assigns as error the trial court’s failure
to instruct the jury properly as to evidence ordered stricken from
the record. The following exchange took place during the direct
examination of E. L. Johnson:
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“Q. Is there any doubt in your mind that David Rose
was the person you saw the night fumbling at the door at
2:30 in the morning?

MR. CREW: Object.

A. No, sir.

MR. CREW: Motion to strike.

THE COURT: Motion to strike is allowed.
EXCEPTION NoO. 6”

Defendant argues that the trial court committed prejudicial error
by not immediately instructing the jury to disregard the answer.
We do not agree. In Moore v. Insurance Co., 266 N.C. 440, 146
S.E. 2d 492 (1966), the trial court allowed a motion to strike but
failed to instruct the jury accordingly. This Court found no prej-
udicial error, stating, id. at 450, 146 S.E. 2d at 500:

“Although the proper procedure, upon allowing a motion
to strike an answer not responsive to the question, is for the
court immediately to instruct the jury not to consider the
answer, we think that the failure to do so in this instance, in
view of the court’s prompt allowance of the motion to strike,
is not prejudicial error. The jury could only have interpreted
the ruling of the court as meaning that the answer given by
the witness was not to be regarded as evidence in the case.”

The same reasoning applies here. We note, moreover, that
Johnson had already positively identified Rose as the person he
saw. Given that fact, his reiteration of his identification in the
manner described could not have prejudiced defendant so as to
raise a “reasonable possibility that, had the error in question not
been committed, a different result would have been reached.”
G.S. 15A-1443. This assignment of error is overruled.

[5] The trial court likewise did not err to defendant’s prejudice
in admitting certain testimony by the witness Matta. Matta iden-
tified the key found in Lyles’ car as a motel master key. He also
testified that he had been told by one Percy Gilliard, a yard man
at Howard Johnson’s, that Gilliard had lost his master key. This
latter statement was admitted for corroborative purposes with ac-
companying instructions by the trial court, although no objection
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to it or request for instructions by defendant appears in the
record. Gilliard never testified; thus, there was nothing for the
supposedly corroborative testimony to corroborate. It was,
therefore, inadmissible. State v. Taylor, 280 N.C. 273, 185 S.E. 2d
677 (1972).

Assuming it was error for the trial court not to order the
testimony stricken once it became apparent Gilliard would not
testify, we see no prejudice to defendant in its failure to do so.
The essential thrust of Matta's testimony was that the key was a
motel master key which would unlock the room that had been
burglarized. That it might have been lost by Gilliard or someone
else added nothing to the state’s case. This assignment of error is
overruled.

[6] Defendant Rose next assigns as error the trial court’s denial
of the motion to suppress the items seized from Lyles’ car. We
have already held that these items were admissible against Rose.
He has no standing to object to the search of Lyles’ car and their
seizure therefrom. State v. Curry, 288 N.C. 660, 220 S.E. 2d 545
(1975). This assignment of error is overruled.

[7] Defendant Rose’s final assignment of error relates to the
trial court’s charge on “acting in concert.” His objection is not to
the content of the charge. It is, rather, to the court’s bringing the
jury back into the courtroom fifteen minutes after they retired
and informing them that the state had requested the instruction.
Defendant argues that this encouraged the jury to give undue em-
phasis to this instruction. We do not agree. At the close of this
additional instruction the trial court stated: “Again I remind you
of the instructions I gave to you earlier and I am not going to
repeat those, but you in your deliberations, of course, must con-
sider all of the instructions that have been given to you by the
Court.” This clearly conveyed to the jury their duty to give equal
weight to all the instructions. This assignment of error is over-
ruled.

We need not discuss the remaining exceptions brought for-
ward as they could have had a prejudicial effect only as to defend-
ant Lyles.

Reversed as to defendant Douglas Arthur Lyles.
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No error as to defendant David Jonathan Rose.

Justice BROCK did not participate in the consideration or
decision of this case.

Justice HUSKINS dissenting as to defendant Lyles.

I respectfully dissent from that portion of the majority opin-
ion which holds that the trial court erred in denying the motion
to dismiss as to defendant Lyles. The State's evidence places de-
fendant Rose on the motel premises fumbling with the knob on
the office door around 2:30 a.m. on the morning of 24 February
1977. Defendant Lyles was first seen on the motel premises about
6:15 a.m. that same morning in his blue-green station wagon
parked near the laundry room. Lyles and Rose left in the vehicle
with Lyles driving and Rose attempting to conceal himself. A
master motel key was missing and a later search of the Lyles sta-
tion wagon uncovered a master motel key behind the “kick panel”
which, when tested, opened the doors of the motel rooms, includ-
ing the rooms that had been burglarized. The doors showed no
signs of forced entry and the occupants testified they had locked
the doors before going to bed. The Lyles vehicle also contained a
bedspread like the bedspreads used in the Howard Johnson motel
rooms. Such a bedspread was missing after the burglary.

The fact that Lyles and his station wagon were not
discovered on the premises until after the burglary does not re-
quire dismissal of the charges against him. Lyles was discovered
driving Rose away from the premises in a vehicle registered in
Lyles’ name. This circumstance together with the subsequent
discovery of the master key and the hedspread in Lyles’ car,
unexplained, gives rise to a permissible inference that the
burglary was a joint venture —Rose serving as Mr. Inside and
Lyles as Mr. Outside. These facts support the further inference
that while the burglary was being committed by Rose, Lyles was
nearby, to the knowledge of Rose, ready to furnish the means of
escape. "It is settled law that all who are present (either actually
or constructively) at the place of a crime and are either aiding,
abetting, assisting, or advising in its commission, or are present
for such purpose, to the knowledge of the actual perpetrator, are
principals and are equally guilty.” State v. Holland, 234 N.C. 354,
67 S.E. 2d 272 (1951).
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In my view, when considered in the light most favorable to
the State, the evidence is sufficient to carry the case to the jury
and support a verdict of guilty as to Lyles as an aider and abet-
tor, and thus equally guilty as a principal. I vote to uphold the
convictions of both defendants.

Justice CARLTON joins in this dissenting opinion.

STATE OF NORTH CAROLINA v. ERNEST RAYMOND HARDY a~np DENNIS
RAY HARDY

No. 80

(Filed 4 September 1979)

1. Arrest and Bail § 6; Assault and Battery § 4— assault on police officer —resist-
ing police officer —separate offenses
The charge of resisting an officer who is discharging a duty of his office,
G.S. 14-223, is not a lesser included offense of the charge of assaulting a law
enforcement officer while he is discharging a duty of his office, G.S. 14-33(b)4);
however, the facts in a given case might constitute a violation of both statutes,
but defendant could not be punished twice for the same conduct.

2. Arrest and Bail § 6.1 — assault on police officer charged in warrant —conviction
of resisting officer —no jurisdiction of court to enter judgment
Where defendants were charged with assaults upon two police officers,
the trial court was without jurisdiction to enter judgment upon verdicts con-
victing defendants of resisting arrest by those officers, since resisting arrest is
not a lesser included offense of assaulting a police officer.

3. Arrest and Bail § 6.2; Assault and Battery § 15.4 — assault on police officer and
resisting officer charged —failure to require election —conviction of resisting of-
ficer —no double jeopardy

Although the trial court erred in not requiring the State to elect at the
close of the evidence between the charges of resisting and assaulting a police
officer and in submitting the issue of defendants’ guilt of resisting as a lesser
degree of the offense of assaulting the officer, such errors were harmless,
since (1) defendants were properly charged in valid warrants with resisting the
officer, (2) defendants were convicted of only one crime, resisting, and the dou-
ble jeopardy rule was therefore inapplicable, and (3) the trial court acquired
jurisdiction of the resisting charge when defendants appealed all their convic-
tions in the District Court.

Justice BrRock did not participate in the consideration or decision of this
case.
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ON defendants’ petition under 7A-31 for discretionary review
of the decision of the Court of Appeals, reported in 33 N.C. App.
722, 236 S.E. 2d 709 (1977), affirming the judgments entered by
Webb, J., at the 30 August 1976 Session of the Superior Court of
CRAVEN County, docketed and argued as Case No. 113 at the Fall
Term 1977.

On 7 May 1976 defendant Dennis Ray Hardy was charged in
separate warrants with threatening Officers King (7T6CR4704) and
Hall (76CR4710), a violation of G.S. 14-277.1; assaulting Officers
King (76CR4706), Hall (T6CR4708), and Mylette (76CR4707), in
violation of G.S. 14-33(b)X4); and resisting Officer Hall (T6CR4709),
in violation of G.S. 14-223. At the same time, separate warrants
were issued for defendant Ernest Raymond Hardy charging him
with threatening Officers Hall (76CR4711) and Mylette
(T6CR4713); assaulting Officers Hall (76CR4715) and Mylette
(7T6CR4714); and resisting arrest by Officer Hall (T6CR4712).

In the District Court each defendant was convicted as
charged and appealed to the Superior Court, where evidence for
the State tended to show the following facts:

At approximately 6:00 p.m. on 7 May 1976, Randy Hall,
uniformed officer of the Havelock Police Department, was driving
his patrol car on Highway 70 East near the city limits when he
observed a gold Chevrolet force a church activity bus onto the
shoulder while passing. Officer Hall pulled in behind the car and
stopped it after having watched it weave from one lane to the
other for an appreciable distance and, at one point, run off the
shoulder of the road.

As Hall approached the car, Ernest Hardy got out on the
driver’s side and his brother Dennis emerged from the other. The
officer was not acquainted with either. Hall instructed Dennis to
return to his seat and he did. Ernest, who stumbled when leaving
the car, walked to the rear of the vehicle with his hand on the
car. A strong odor of alcohol emanated from him. When Hall
asked him for his license and registration card, Ernest asked him
for a “break” and declared that “he had not had much to drink.”

At Hall's request, Ernest agreed to go through a sobriety
test. His performance was not satisfactory and Hall informed him
he was under arrest for driving under the influence of alcohol.
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Ernest’s reply was, “You are not going to arrest me.” Hall placed
his hand on Ernest’s arm and told him he would have to go with
him. As Ernest jerked away from Hall, Dennis jumped out of the
car and started toward them, ignoring Hall’s instruction to return
to the car. Ernest then swung at Hall and struck his arm. When
Hall responded to the blow by pushing Ernest against the car,
Dennis grabbed Hall’s right arm and told the officer to leave his
brother alone. Dennis also had a strong odor of alcohol about him,
and he too appeared to be under the influence. Hall told Dennis
he was under arrest for obstructing an officer, and Dennis jumped
on Hall's back.

In the fight which ensued, Ernest and Dennis struck Hall
several times while the officer tried to fend off the blows. During
the melee, the three slid down a grassy embankment into the
ditch beside the car, where the Hardy brothers continued beating
Hall, promising to teach him a lesson, and threatening to kill him.
Hall managed to extricate himself from the ditch and run to the
front of the Chevrolet, where he hastily called for assistance on
his walkie-talkie. The Hardys pursued Hall and resumed the fight.
Again, the three rolled into the ditch, where Ernest and Dennis
repeatedly struck Hall's head, arms and chest and choked him.
Dennis tried to claw his eyes out and both continued to tell him
they were going to kill him. Several motorists stopped and
watched the fight. However, none attempted to help him at that
time.

When Sergeant Mylette arrived in uniform in response to
Hall's frantic request for aid, Ernest had him “in a headlock” and
Dennis “had his hand up in Hall’s face.” Dennis obeyed Sergeant
Mylette's order to stand by the car, but Mylette had to foreibly
restrain Ernest, who was still threatening to kill Hall. At this
point, Ernest “went wild” and attacked Mylette, who was unable
to subdue him. Two private citizens came to his aid, and the three
finally managed to handcuff him. In the meantime, Dennis jumped
on Hall again. Hall wrestled Dennis down onto his stomach and
was holding him there when Sergeant King, a plain clothes detec-
tive whom the defendants knew to be a police officer, arrived and
helped him handcuff Dennis. Dennis continued kicking and
screamed that he would teach Hall and King a lesson and that he
would “get them” and their families. Dennis told King that he
knew who he was; that he had people who would take care of him;
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and that he was a son of a bitch. King had known both defendants
for two years and believed them capable of carrying out such a
threat.

King and Hall carried Dennis to Hall's patrol car while Den-
nis kicked their legs and knees. When they tried to put him inside
the car, Dennis kicked Mylette’'s face. Ernest, who was already in
the car, used his feet in an effort to prevent the officers from put-
ting Dennis inside. After the Hardy brothers were finally inside
the patrol car and the door was closed, they attempted unsuec-
cessfully to kick out the side windows and the plexiglass shield
between the front and back seat.

Although they were armed, at no time did Officers Hall,
Mylette or King ever use a weapon to subdue the defendants.
During the ride to New Bern to take defendants to the breath-
alyzer operator, the men continued to scream and repeat their
threats “to get” the officers and their families. When Hall read
defendants “their rights,” they told him they did not want to hear
about “their rights.” When the various warrants were served
upon defendants, Ernest threw the warrants at the Magistrate
and made obscene remarks to him.

The testimony of Officers Hall, King and Mylette was
substantially the same. All three testified that defendants’
threats caused them concern because they believed they would
carry out the threats made against their lives and families. The
testimony of Mr. Charles Strunk and Major Joe Stone, U.S.M.C.,
retired, the two passersby who witnessed the disturbance and
came to the aid of the officers, corroborated the testimony of the
police officers.

Defendants’ evidence consisted of the testimony of Ernest
Hardy, which tended to show: When Officer Hall grabbed him and
told him he was under arrest, Ernest jerked away. Hall then
planted a blow on the side of his face which knocked him down
and “out for a couple of minutes.” When he regained con-
sciousness Ernest saw Dennis and Hall wrestling in the ditch. He
arose to help Dennis, thinking he had come to his rescue after
Hall had assaulted him. Ernest insisted that he never attempted
to hit Hall until after Hall had first hit him; that ten days after
the incident he underwent surgery for the reduction of a fracture
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of the left malar bone; and that on the evening in question he
“blew 16" on the breathalyzer.

In the Superior Court, all warrants were consolidated for
trial. The jury found each defendant guilty as charged on the two
counts of threatening an officer (Cases No. 4704, 4710, 4711 and
4713). In each of the cases in which Dennis Hardy was charged
with assaulting Officers King, Mylette and Hall (Nos. 4706, 4707
and 4708) and in which Ernest was charged with assaulting Of-
ficers Mylette and Hall (Nos. 4714 and 4715), the judge submitted
the issue of defendant’s guilt of resisting arrest under G.S. 14-233
to the jury as a lesser included offense of the crime of assaulting
an officer under G.S. 14-32(b)X4). In each of these five assault
cases, the defendant was acquitted of assaulting an officer and
convicted of resisting arrest. No warrant charged defendants with
having resisted either Officer Mylette or Officer King while he
was discharging or attempting to discharge a duty of his office.
However, in separate warrants (Cases No. 4709 and 4712), each
defendant was charged with having unlawfully resisted Officer
Hall while he was discharging an official duty, i.e., making an ar-
rest.

In pronouncing judgment, Judge Webb imposed upon each
defendant for the crime of which he was convicted consecutive
sentences of six months each. The judgment imposing sentence
upon each defendant for resisting arrest by Officer Hall recited
that the warrant charging resisting arrest had been consolidated
for trial with the warrant charging defendant with assaulting Of-
ficer Hall and that the defendant had been found guilty of
resisting arrest.

Upon defendants’ appeal, the Court of Appeals affirmed all
the judgments against both defendants. Each petitioned this
Court for discretionary review of the decision of the Court of Ap-
peals and the petitions were allowed.

Attorney General Rufus Edmisten and Associate Attorney
Thomas H. Dauvis, Jr., for the State.

Ernest C. Richardson III, for Ernest Raymond Hardy, de-
fendant.

Alfred D. Ward, Jr., for Dennis Ray Hardy, defendant.
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SHARP, Chief Justice.!
We first consider defendants’ contentions:

(1) That the offense of unlawfully resisting, delaying or
obstructing a public officer in the discharge of a duty of his office,
G.S. 14-223 (resisting), is not a lesser degree of the offense of
assaulting a law-enforcement officer while he is discharging or at-
tempting to discharge a duty of his office, G.S. 14-33(b)(4)
(assaulting an officer);

(2) That, therefore, Judge Webb erred (a) when he charged
the jurors in Cases Nos. 4706 and 4707 that if they were not
satisfied beyond a reasonable doubt that Dennis Hardy was guilty
of assaulting Officers King and Mylette, they would acquit him of
the assault charge and consider whether he was guilty of
resisting these officers; and (b) when he gave the same charge in
Case No. 4714 in which Ernest was charged with having assaulted
Officer Mylette;

(3) That when the jury acquitted defendants of the charges of
assaulting Officers King and Mylette and convicted defendants of
resisting, the court lacked authority to sentence them for that of-
fense for which they had been neither charged nor convicted in
the District Court.

For the reasons hereinafter stated, defendants’ contentions
with reference to these three cases must be sustained, and the
decision of the Court of Appeals that the trial judge's error in
submitting the offense of resisting as a lesser degree of the crime
of assaulting an officer was favorable to defendant must be
reversed.

[1] As the Court of Appeals pointed out in State ». Kirby, 15
N.C. App. 480, 489, 190 S.E. 2d 320, 326 (1972), “[Tlhe charge of
resisting an officer * * * and the charge of assaulting a public of-
ficer while discharging or attempting to discharge a duty of his
office are separate and distinct offenses. * * * No actual assault

or force or violence is necessary to complete the offense de-
scribed by G.S. 14-223.”

An examination of the statutes verifies the correctness of the
foregoing statement. G.S. 14-223 provides: “If any person shall

1. This opinion was written in accordance with the Court’s decision made prior to Chief Justice Sharp's
retirement and was adopted by the Court and ordered filed after she retired.
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willfully and unlawfully resist, delay or obstruct a public officer in
discharging or attempting to discharge a duty of his office, he
shall be guilty of a misdemeanor punishable by a fine not to ex-
ceed five hundred dollars ($500.00), imprisonment for not more
than six months, or both.”

G.S. 14-33(b)(4) provides in pertinent part that any person
who “assaults a law-enforcement officer * * * while the officer is
discharging or attempting to discharge a duty of his office” is
guilty of a misdemeanor “punishable by a fine, imprisonment for
not more than two years, or both such fine and imprisonment.”

The legislative history of these two statutes and the fun-
damental difference in the interests they seek to protect
precludes the notion that resisting an officer, a six-month misde-
meanor, is a lesser degree of the offense of assaulting an officer, a
two-year misdemeanor. The wording of G.S. 14-223, except with
reference to punishment, has remained virtually unchanged since
its original enactment in 1889. The location of G.S. 14-223 within
N.C. Gen. Stats. Ch. 14, Art. 30, entitled “Obstructing Justice,”
evidences its purpose “to enforce orderly conduct in the import-
ant mission of preserving the peace, carrying out the judgments
and orders of the court, and upholding the dignity of the law.”
State v. Leigh, 278 N.C. 243, 251, 179 S.E. 2d 708, 713 (1971). G.S.
14-223 is concerned with acts threatening a public officer with in-
jury only insofar as they interfere with the performance of his of-
ficial duties. Violence or direct force is not necessarily an element
of the crime of resisting an officer.

The misdemeanor of assault on a law enforcement officer,
now codified as G.S. 14-33(b)4) (1977 Cum. Supp.) within Chapter
14 under Article 8, Assaults, is a part of the latest rewrite of G.S.
14-33 (1943). These rewrites have created no new offenses as to
assaults, but have only provided different punishments for
various types of assaults. Common law definitions still govern
assaults. State v. Roberts, 270 N.C. 655, 155 S.E. 2d 303 (1967).
The location and language of G.S. 14-33(b)(4) manifest its purpose
to protect the State’s law enforcement officers from bodily injury
and threats of violence rather than to preserve order and uphold
the dignity of the law.

We hold, therefore that G.S. 14-223 ~.nd G.S. 14-33(b}(4) de-
scribe separate offenses and that the former is not a lesser
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degree of the latter. This holding, however, does not eliminate the
possibility that the facts in a given case might constitute a viola-
tion of both statutes. In such a case the defendant could not be
punished twice for the same conduct. It was so held in State wv.
Summerell, 282 N.C. 157, 192 S.E. 2d 659 (1972). As we will later
point out more specifically, defendants in this case are not
threatened with double punishment for any of their conduct.

The Court of Appeals, while conceding that the trial court
erred in submitting the issue of defendants’ guilt of resisting ar-
rest in Cases 4706, 4707 and 4714, nevertheless held that this er-
ror was harmless. As supporting this conclusion the Court relied
upon State v. Thacker, 281 N.C. 447, 189 S.E. 2d 145 (1972) and
State v. Stephens, 244 N.C. 380, 93 S.E. 2d 431 (1956). Such
reliance is misplaced, for these decisions are not to be compared
with the three cases we now consider.

In State v. Thacker, supra, defendant was tried upon an in-
dictment charging him under G.S. 14-32(a) with a felonious assault
upon one Pierce. Albeit all the evidence tended to show that the
defendant had inflicted serious injuries upon Pierce by assaulting
him with a knife having a six-inch blade, the trial judge inex-
plicably submitted to the jury the issue of defendant’s guilt of an
assault with a deadly weapon and an assault inflicting serious in-
jury, misdemeanors condemned by G.S. 14-33. The jury convicted
the defendant of an assault inflicting serious injury, a lesser
degree of the felonious assault charged in the indictment.
Although the verdict was illogical and inappropriate, it was
upheld under the well settled principle that an indictment for any
offense includes all lesser degrees of the same crime and,
although all the evidence points to the commission of the gravest
crime charged, the jury’s verdict for an offense of a lesser degree
will not be disturbed, since it is favorable to the defendant. G.S.
15-170, State v. Acor and State v. Moore, 281 N.C. 287, 188 S.E.
2d 332 (1972); State v. Roy and State v. Slate, 233 N.C. 558, 64
S.E. 2d 840 (1951).

Similarly, in State v. Stephens, supra, the defendant was in-
dicted for first degree murder and convicted of manslaughter. All
the evidence strongly pointed to the crime of murder; evidence of
manslaughter was lacking. Notwithstanding, manslaughter being
a lesser degree of murder, this Court was constrained to uphold
the verdict.
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[2] In Thacker and Stephens the return of valid indictments
gave the Superior Court jurisdiction over both the defendants
and the offenses for which they were tried and convicted. A valid
warrant or indictment encompassing the offense for which the
defendant is convicted is essential to the jurisdiction of the court.
State v. Crabtree, 286 N.C. 541, 212 S.E. 2d 103 (1975). A defend-
ant indicted for a criminal offense may be convicted of the crime
charged or of any lesser degree of that offense provided the ap-
propriate evidence is present. However, “[h]e may not, upon his
trial under that indictment, be lawfully convicted of any other
criminal offense, whatever the evidence introduced against him
may be.” State v. Overman, 269 N.C. 453, 464, 153 S.E. 2d 44, 54
(1967).

In the instant case neither defendant was ever charged with
the offense of resisting Officers King or Mylette. The warrants in
Cases 4706 and 4714 charged only assaults upon Officers King and
Mylette, and it was their convictions of these assaults in the
District Court which the defendants appealed. The Superior
Court's jurisdiction was derivative, G.S. TA-271(b), and was,
therefore, restricted to the charges specified in the warrants.
Consequently, Judge Webb lacked jurisdiction under the assault
warrants to enter judgment upon verdicts convicting defendants
of resisting arrest by Officers King and Mylette. The judgments
in Cases 4706, 4707, and 4714 must be arrested. State v. Guffey,
283 N.C. 94, 194 S.E. 2d 827 (1973); State v. Bryant, 280 N.C. 407,
185 S.E. 2d 854 (1972).

[3] It does not follow from what we have just said, however, that
the judgments must be arrested in Cases 4709 and 4712 in which
defendants were respectively charged and convicted of resisting
Officer Hall after the cases were consolidated for trial with Nos.
4708 and 4715. On the contrary, we affirm the decision of the
Court of Appeals that, although the judge erred (1) in not requir-
ing the State to elect at the close of the evidence between the
charges of resisting and assaulting Officer Hall, and (2) in submit-
ting the issue of defendants’ guilt of resisting as a lesser degree
of the offense of assaulting Officer Hall, these errors were
harmless.

Albeit the assaults charged in Cases 4708 and 4715 were the
means by which Officer Hall was resisted, the double jeopardy ra-
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tionale which prevailed in State v. Summrell, supra, has no ap-
plication here. Unlike defendant Summrell, who was convicted
and sentenced for both assaulting and resisting an officer “when
the assault was the means by which the officer was resisted,” the
defendants Hardy were not twice convicted for the same conduct.

In submitting the charges that defendant assaulted and
resisted Officer Hall in the context of greater and lesser included
offenses, the judge clearly instructed the jury that they could con-
vict defendants of only one of these charges —not both. In other
words, he allowed the jury to make the election the State should
have made. This error was harmless to the defendants beyond
any reasonable doubt. Although overwhelming evidence tended to
show that each defendant had made a vicious attack upon Officer
Hall, “by an act of grace,” the jury convicted them of the less
serious misdemeanor of resisting. “[Slince the verdicts were
favorable to the accused, it is settled law they will not be dis-
turbed.” State v. Stephens, supra, at 384, 93 S.E. 2d at 434.

We reemphasize the fact that the two verdicts of guilty of
resisting are supported by valid warrants and that the Superior
Court acquired jurisdiction of the four cases involving Officer Hall
(Nos. 4708, 4709, 4712 and 4715) when defendants appealed all
their convictions in the District Court. Thus, the Court of Appeals
did not err in affirming the judgments in Cases 4712 and 4709
(resisting Hall).

Defendants’ remaining assignments of error relate to
specified portions of the judge’s instructions to the jury relating
to the charges of communicating threats and resisting arrest and
to defendants’ right to self-defense. As to each of these
assignments, we borrow the language which the Court of Appeals
used with reference to the charge on communicating threats:
“While we would not adopt the charge as a model, we think the
jury was fully apprised of the law as it applied to the facts and
could not have been misled.” The assignments to the charge are
overruled.

Except as specified herein, the decision of the Court of Ap-
peals is affirmed.

The result as to Ernest Raymond Hardy:
No. 76CR4711 — Threatening Officer Hall—No error.
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No. 7T6CR4713 —Threatening Officer Mylette —No error.

No. T6CR4714— Assaulting Officer Mylette, defendant
acquitted of assaulting and convicted of resisting —Judgment
arrested.

No. 7T6CR4712 —Resisting Officer Hall —No error.

No. 76CR4715— Assaulting Officer Hall, consolidated
with No. 76CR4712, verdict of not guilty.

The result as to Dennis Ray Hardy:
No. 76CR4704 — Threatening Officer King —No error.
No. 7T6CR4710 —Threatening Officer Hall —No error.
No. 76CR4709 — Resisting Officer Hall —No error.

No. 76CR4708 — Assaulting Officer Hall, consolidated
with No. 7T6CR4709 — Verdict of not guilty.

No. 76CR4706 — Assaulting Officer King, defendant ac-
quitted of assaulting and convicted of resisting —Judgment
arrested.

No. T6CR4707 — Assaulting Officer Mylette, defendant
acquitted of assaulting and convicted of resisting —Judgment
arrested.

The judgment of the Court of Appeals is
Affirmed in part; Reversed in part.

Justice BROCK did not participate in the consideration or
decision of this case.
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DisPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

CEDAR WORKS v. MFG. CO. and EDWARDS v. CHESSON

No. 205 PC.

Case below: 41 N.C. App. 233.

Petition by defendant Chesson for discretionary review
under G.S. 7A-31 denied 23 August 1979.
CEDAR WORKS v. LUMBER CQ. and EDWARDS v. CHESSON

No. 206 PC.

Case below: 41 N.C. App. 404.

Petition by defendant Chesson for discretionary review
under G.S. 7TA-31 denied 23 August 1979.
CLICK v. FREIGHT CARRIERS

No. 202 PC.

No. 95 (Fall Term).

Case below: 41 N.C. App. 458.

Petition by defendant for discretionary review under G.S.
TA-31 allowed 23 August 1979.
CONCRETE CO. v. BOARD OF COMMISSIONERS

No. 237 PC.

No. 98 (Fall Term).

Case below: 41 N.C. App. 557.

Petition by defendant for discretionary review under G.S.
TA-31 allowed 23 August 1979.
EMERSON v. TEA CO.

No. 274 PC.

Case below: 41 N.C. App. 715.

Petition by defendant for discretionary review under G.S.
TA-31 denied 23 August 1979.
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ENTERPRISES, INC. v. EQUIPMENT CO.

No. 213 PC.

No. 97 (Fall Term).

Case below: 41 N.C. App. 204.

Petition by third-party plaintiff Equipment Co. for discre-
tionary review under G.S. 7TA-31 allowed 23 August 1979.
HASSELL v. BANK

No. 207 PC.

Case below: 41 N.C. App. 296.

Petition by plaintiff for discretionary review under G.S.
7A-31 denied 23 August 1979.

HUNTER v. LIABILITY CO.

No. 228 PC.

Case below: 41 N.C. App. 496.

Petition by plaintiff for discretionary review under G.S.
7A-31 denied 23 August 1979.

IN RE ROGERS
No. 253 PC.
Case below: 41 N.C. App. 191.

Petition by respondent for writ of certiorari to North
Carolina Court of Appeals allowed 23 August 1979 and the cause
is remanded to the Court of Appeals for consideration of the case
on its merits. Motion of Attorney General to dismiss appeal for
lack of substantial constitutional question allowed 23 August 1979.

PARISH v. PETERS
No. 249 PC.
Case below: 41 N.C. App. 767.

Petition by plaintiff for discretionary review under G.S.
7A-31 denied 23 August 1979.
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POWER & LIGHT CO. v. MERRITT
No. 217 PC.
Case below: 41 N.C. App. 438.

Petition by defendant for discretionary review
7A-31 denied 23 August 1979.

SMITH v. STATON

No. 211 PC.

Case below: 41 N.C. App. 395.

Petition by defendants for discretionary review
TA-31 denied 23 August 1979.
SNML CORP. v. BANK

No. 187 PC.

Case below: 41 N.C. App. 28.

Petition by defendant for discretionary review
7TA-31 denied 23 August 1979.

STATE v. CORRIHER
No. 279 PC.
Case below: 42 N.C. App. 257.

Petition by defendant for discretionary review
TA-31 denied 8 August 1979.

STATE v. CRONIN
No. 204 PC.
No. 96 (Fall Term).
Case below: 41 N.C. App. 415.

Petition by the State for discretionary review
TA-31 allowed 23 August 1979.

under

under

under

under

under

G.S.

G.S.

G.S.

G.S.

G.S.



N.C] SPRING TERM 1979 205

DisposITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

STATE v. DRAKEFORD

No. 221 PC.

Case below: 42 N.C. App. 257.

Application by defendant for further review denied 23
August 1979.
STATE v. PARDUE

No. 248 PC.

Case below: 41 N.C. App. 768.

Petition by defendant for discretionary review under G.S.
7A-31 denied 7 August 1979.
STATE v. RIVENS

No. 277 PC.

No. 100 (Fall Term).

Case below: 41 N.C. App. 404.

Petition by the State for writ of certiorari to North Carolina
Court of Appeals allowed 23 August 1979.
STATE v. SPORTS

No. 225 PC.

Case below: 41 N.C. App. 687.

Application by defendant for further review denied 23
August 1979.
WILSON v. WILSON

No. 190 PC.

Case below: 41 N.C. App. 404.

Petition by defendant for discretionary review under G.S.
7A-31 denied 23 August 1979.
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WOLFE v. HEWES
No. 168 PC.
Case below: 41 N.C. App. 88.

Petitions by plaintiffs and defendants for discretionary
review under G.S. TA-31 denied 23 August 1979.
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A-S-P ASSOCIATES v. CITY OF RALEIGH

No. 103
(Filed 3 October 1979)

1. Constitutional Law § 13.1; Municipal Corporations § 29.4 — creation of historic
preservation district —valid exercise of police power
An ordinance of the City of Raleigh creating the Oakwood Historic
District constituted a valid exercise of the police power since (1) the police
power encompasses the right to control the exterior appearance of private
property when the object of such control is the preservation of the State's
legacy of historically significant structures and (2) the architectural and design
standards set forth in the ordinance provide the only feasible manner in which
the historic aspects of an entire district can be maintained.

2. Municipal Corporations § 30.10— creation of historic preservation district —ap-
plication of standards to new construction
An ordinance of the City of Raleigh creating the Oakwood Historic
District is not invalid when applied to new construction in the historic district,
since the preservation of the historic aspects of a district requires more than
simply the preservation of those buildings of historical and architectural
significance within the district.

3. Constitutional Law § 8.2; Municipal Corporations § 30.1 — historic preserva-
tion district —“incongruity” standard for use by historic district commis-
sion —no delegation of legislative authority

Provisions of G.S. 160A-397 and of the Raleigh ordinance creating the
Oakwood Historic District which give to the Raleigh Historic District Commis-
sion the authority to prevent certain specified activities which would be “in-
congruous” with the historic aspects of the District do not constitute an imper-
missible delegation of the legislative power to the Commission since the condi-
tions and characteristics of the Oakwood Historic District’s physical environ-

207
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ment are sufficiently distinctive and identifiable to provide reasonable
guidance to the Commission in applying the “incongruity” standard. A fortiors,
architectural guidelines and design standards provided by the ordinance for
use by the Commission in its administration of the Oakwood Historic District
ordinance do not constitute an impermissible delegation of legislative power.

4. Municipal Corporations § 30.9— creation of historic preservation district—no
spot zoning
A city ordinance creating a historic preservation district did not con-
stitute “spot zoning” because it failed to include certain property owned by the
N. C. Medical Society while including property owned by plaintiff and others
in the same block, since the ordinance created a 102 acre overlay zoning
district and did not reclassify a relatively small tract owned by a single person
surrounded by a much larger area.

5. Municipal Corporations § 30.10 — creation of historic preservation district —no
denial of equal protection
A city ordinance creating a historic preservation district did not deny
equal protection of the laws to plaintiff by including property owned by plain-
tiff and certain others in the historic district while excluding property on the
same block owned by the N, C. Medical Society, since a reasonable basis ex-
isted for the exelusion of the Medical Society’s property and the inclusion of
other similarly located property where the evidence tended to show: the
Medical Society’s building is a large, four story modern structure; its architec-
tural style is extremely incongruous with the historic aspects of the district;
the Medical Society made substantial investments in the foundations of the
building in order that two additional stories can be added in the future; adja-
cent lots owned by the Medical Society, which were also excluded from the
historic district, were acquired to provide additional parking necessary to
future expansion of the building; plaintiff’s property, when purchased in 1972,
had on it a dilapidated structure which was subsequently demolished, and the
property has since remained vacant; and other pieces of property in the same
block are either vacant or have structures on them which are reasonably com-
patible in scale, orientation, setback and architectural style with the historic
aspects of the district.

6. Municipal Corporations § 30.9— comprehensive zoning plan—creation of
historic preservation district

The superior court did not err in its conclusion that the City of Raleigh
has a comprehensive plan for zoning purposes and that an ordinance creating
the Qakwood Historic District was enacted in accordance with it as required
by G.S. 160A-383.

7. Municipal Corporations § 30.5— uniformity in zoning regulations —overlay
historic preservation district

The requirement of G.S. 160A-382 that zoning regulations “shall be
uniform for each class or kind of building throughout each district” does not
prohibit the creation of an overlay historic district which imposes additional
regulations on some property within an underlying use-district and not on all
of the property within it, since this does not destroy the uniformity of the
regulations applicable to the underlying use-district.
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8. Municipal Corporations § 30.5— creation of historic preservation
district —most appropriate use of land requirement
In enacting an ordinance creating the Oakwood Historic District, the City
of Raleigh did not violate the requirement of G.S. 160A-383 that zoning regula-
tions “be made with reasonable consideration, among other things, as to the
character of the district and its peculiar suitability for particular uses, and
with a view to conserving the value of buildings and encouraging the most ap-
propriate use of land throughout the city.”

Justice CARLTON took no part in the consideration or decision of this case.

ON defendant’s petition for discretionary review of the deci-
sion of the Court of Appeals, 38 N.C. App. 271, 247 S.E. 2d 800
{(1978), reversing summary judgment entered by Braswell, J., on
30 June 1977, in Superior Court, WAKE County. This case was
argued as No. 31 at the Spring Term 1979.

Plaintiff brought this action seeking a declaratory judgment
the two ordinances adopted on 3 June 1975 by the City of Raleigh
are invalid both on constitutional and statutory grounds. The two
ordinances (hereinafter referred to collectively as the Oakwood
Ordinance) amended the City’s zoning ordinance to create a 98
acre, overlay historic district in the City's Oakwood neighborhood
(hereinafter referred to as the Historic District), established the
Raleigh Historic District Commission (hereinafter referred to as
the Historic District Commission), adopted architectural
guidelines and design standards to be applied by the Historic
District Commission in its administration of the Oakwood Or-
dinance, and provided civil and criminal penalties for failure to
comply with the Oakwood Ordinance. See Code of the City of
Raleigh, §§ 24-57 through 57.8 (1959).

The Ordinance was adopted pursuant to G.S. §§ 160A-395
through 399, which authorize municipalities to designate historic
districts and to require that after the designation of a historic
district any property owner within it who desires to erect, alter,
restore, or move the exterior portion of any building or other
structure first obtain a certificate of appropriateness from a
historic district commission.! A historiec district commission’s ac-
tion is limited by G.S. § 160A-397 to “preventing the construc-

1. The constitutionality of historic district preservation is a matter of first impression for this Court.
Governmental regulation of private property in the interest of historic district preservation is by no means a
novelty within this State, however. In 1948 the City of Winston-Salem passed a comprehensive zoning or-
dinance, which included the creation of an Qld Salem Historic Preservation District. The ordinance created a
Board of Architectural Review and required issuance of a certificate of appropriateness prior to alteration of
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tion, reconstruction, alteration, restoration, or moving of
buildings, structures, appurtenant fixtures, or outdoor advertising
signs in the historic district which would be incongruous with the
historic aspects of the district.”

In May of 1974, the Division of Archives and History of the
North Carolina Department of Cultural Resources nominated
Raleigh’s Oakwood neighborhood for inclusion on the United
States Department of Interior’s National Register of Historic
Places. In the required statement of significance, the Division’s
Survey and Planning Unit observed:

“Oakwood, a twenty-block area representing the only in-
tact nineteenth century neighborhood remaining in Raleigh,
is composed predominantly of Victorian houses built between
the Civil War and 1914. Its depressed economic state during
most of the twentieth century preserved the neighborhood
until 1971, when individuals began its revitalization. The
great variety of Victorian architectural styles represented by
the houses reflects the primarily middle-class tastes of the
business and political leaders of Raleigh for whom they were
built, as well as the skill of local architects and builders.
Oakwood is a valuable physical document of Southern subur-
ban life during the last quarter of the nineteenth century.”

On 25 June 1974, the Oakwood neighborhood was placed on the
National Register.

At the request of The Society for the Preservation of
Historic Oakwood, the Planning Department of the City of
Raleigh conducted a study of the Qakwood neighborhood in 1974.
Those conducting the study found that a high rate of absentee
ownership existed in the neighborhood, that banks were reticent
to lend money in the Oakwood area as a result of its unstable
property values, that significant private efforts to preserve the
historic aspects of the neighborhood had been undertaken, and
that the neighborhood was at a transition point with an uncertain
future. The recommendation of the study was that the City take
affirmative action in one of two ways: (1) Plan and zone the

the exterior architectural features of any structure within the district. It was not until 1965, however, that the
General Assembly passed a special enabling act authorizing the cities of Winston-Salem, Halifax, and Edenton
to create historic districts. N. C. Session Laws, Ch. 504 (1965). See Note, Land Use Controls in Historic Areas,
44 Notre Dame Law. 379, 397-401 (1969).



N.C.] FALL TERM 1979 211

A-S-P Associates v. City of Raleigh

neighborhood for high density residential and commercial
development, which would result in the loss of most aspects of
the historic significance of the neighborhood, or (2) maintain the
neighborhood as medium density residential with an emphasis on
preserving its historic aspects.

In January of 1975, the Planning Department submitted to
the City Council A Proposal for the Designation of Oakwood as
an Historic District. A proposed ordinance was submitted to the
State Division of Archives and History for review, and recom-
mended changes were made. On 10 April 1975, a joint public hear-
ing was held before the Raleigh City Council and Planning
Commission at which both proponents and opponents of the or-
dinance presented their views. On 3 June 1975 the City Council
adopted the Oakwood Ordinance.

The Historic District thus created is an overlay zoning
district. All zoning regulations in the area in effect prior to
passage of the Oakwood Ordinance remain in effect. Compliance
with the Oakwood Ordinance is required in addition to compliance
with the pre-existing, underlying zoning regulations. Most of the
area covered by the Historic District is zoned residential. A
relatively small portion of the area covered by it is zoned as of-
fice and institutional. Associates own a vacant lot, located within
the Historic Distriet at 210 North Person Street. The lot is within
the office and institutional zoning district.

On 22 July 1975 Associates brought this action challenging
the validity of the Ordinance on constitutional and statutory
grounds. A. C. Hall, Jr., Director of Planning for the City of
Raleigh, and Linda Harris, an employee of the City Planning
Department, who did extensive work on the drafting of the
Ordinance, were subsequently deposed by Associates. Associates
also submitted to the defendant City a lengthy set of inter-
rogatories. On 19 January 1977, Associates filed a motion for sum-
mary judgment. Defendant City submitted, without objection by
Associates, a substantial amount of documentary evidence in
response to the motion. On 30 June 1977, the superior court
entered an order denying Associates’ motion for summary judg-
ment and granting summary judgment in favor of defendant City
on all claims raised by the complaint. The Court of Appeals
reversed the case on several grounds and remanded it. On 5
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January 1979, we allowed defendant’'s motion for discretionary
review of the decision of the Court of Appeals.

Allen, Steed & Allen, by Arch T. Allen III, and Noah H. Huff-
stetler III, for plaintiff.

Thomas A. McCormick, City Attorney, by Ira J. Botvinick,
Associate City Attorney, for defendant.

BROCK, Justice.

Associates’ appeal to the Court of Appeals assigned error to
the grant of summary judgment in favor of defendant City. Sum-
mary judgment may, when appropriate, be rendered against the
party moving for such judgment. Blades v. City of Raleigh, 280
N.C. 531, 187 S.E. 2d 35 (1972); Bland v. Bland, 21 N.C. App. 192,
203 S.E. 2d 639 (1974). Summary judgment in favor of the non-
movant is appropriate when the evidence presented demonstrates
that no material issues of fact are in dispute, and the non-movant
is entitled to entry of judgment as a matter of law.

Associates argue in their brief that their motion for summary
judgment was limited to their claims of constitutional invalidity of
the Oakwood Ordinance. They argue that it was, therefore, error
for the superior court to grant summary judgment in favor of
defendant City on all claims raised in Associates’ complaint.

It is apparent from the record, however, that both plaintiff
and defendant were afforded adequate opportunity to and did
submit evidentiary materials on all aspects of the case. The
evidentiary materials submitted show, furthermore, that both
Associates’ constitutional and their statutory challenges to the
validity of the Oakwood Ordinance raise only questions of law.
Summary judgment for the non-moving party should be granted
only when the moving party has been given adequate opportunity
to show in opposition that there is a genuine issue of fact to be
resolved. 10 Wright & Miller, Federal Practice and Procedure,
§ 2720, p. 471 (1973). Associates were afforded that opportunity in
this instance and the entry of summary judgment in favor of
defendant City on all claims was proper.

The Court of Appeals found that material issues of fact ex-
isted with respect to two claims in Associates’ complaint.
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Associates’ contention that substantial questions of fact existed
with respect to other claims was not considered. Because we
reverse the decision of the Court of Appeals on the two issues
considered determinative by it, we must consider all issues
raised.

Associates’ first contentions are that the Oakwood Ordinance
deprives them of their property without due process of law in
contravention of the Fourteenth Amendment to the United States
Constitution, and that it deprives them of their property other-
wise than by the law of the land in contravention of Article I, Sec-
tion 19, of the North Carolina Constitution. The terms “law of the
land” and “due process of law” are synonymous. Horton wv.
Gulledge, 277 N.C. 353, 177 S.E. 2d 885 (1970); State v. Ballance,
229 N.C. 764, 51 S.E. 2d 731 (1949).

Associates’ claim is premised on a line of cases in which this
Court has indicated that a statute or ordinance based purely on
aesthetic considerations, without any real or substantial relation
to the public health, safety or morals, or the general welfare,
deprives individuals of due process of law. State v. Vestal, 281
N.C. 517, 189 S.E. 2d 152 {1972); Little Pep Delmonico Restaurant,
Inc. v. Charlotte, 262 N.C. 324, 113 S.E. 2d 422 (1960); State v.
Brown, 250 N.C. 54, 108 S.E. 2d 74 (1959); In Re O’Neal, 243 N.C.
714, 92 S.E. 2d 189 (1956); State v. Staples, 157 N.C. 6317, 73 S.E.
112 (1911); Barger v. Smith, 156 N.C. 323, 72 S.E. 376 (1911); State
v. Whitlock, 149 N.C. 542 (1908). Associates contend that the
Oakwood Ordinance falls within the scope of such impermissible
exercise of the police power because it focuses entirely on the ex-
terior appearance of structures within the Historic District.
Associates further contend that even if the Ordinance is a valid
exercise of the police power insofar as it is applied to historic
structures, it is invalid when applied to new construction on prop-
erty such as Associates’ vacant lot.

The police power is inherent in the sovereignty of the State.
Winston-Salem v. Southern R.R. Co., 248 N.C. 637, 105 S.E. 2d 37
(1958). It is as extensive as may be required for the protection of
the public health, safety, morals and general welfare. State v.
Hales, 2566 N.C. 27, 122 S.E. 2d 768 (1961); State v. Warren, 252
N.C. 690, 114 S.E. 2d 660 (1960). The police power may be
delegated by the State to its municipalities whenever deemed
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necessary by the Legislature. Raleigh v. Norfolk Southern R.R.
Co., 275 N.C. 454, 168 S.E. 2d 389 (1969).

Several principles must be borne in mind when considering a
due process challenge to governmental regulation of private prop-
erty on grounds that it is an invalid exercise of the police power.
First, is the object of the legislation within the scope of the police
power? Second, considering all the surrounding circumstances and
particular facts of the case is the means by which the governmen-
tal entity has chosen to regulate reasonable? G.I. Surplus Store v.
Hunter, 257 N.C. 206, 125 S.E. 2d 764 (1962); State v. Brown, 250
‘N.C. 54, 108 S.E. 2d 74 (1959); Winston-Salem v. Southern R.R.
Co., 248 N.C. 637, 105 S.E. 2d 37 (1958). This second inquiry is
two-pronged: (1) Is the statute in its application reasonably
necessary to promote the accomplishment of a public good and (2)
is the interference with the owner’s right to use his property as
he deems appropriate reasonable in degree?

Moreover, in reviewing acts of the Legislature this Court
must not lose sight of the fact that “[s}lince the police power of the
State has not been, and by its nature cannot be, placed within
fixed definitive limits, it may be extended or restricted to meet
changing conditions, economic as well as social.” Winston-Salem v.
Southern R.R. Co., supra, at 642-43, 105 S.E. 2d at 41. Also,
“[wlhen the most that can be said against [an ordinance] is that
whether it was an unreasonable, arbitrary or unequal exercise of
power is fairly debatable, the courts will not interfere. In such
circumstances the settled rule seems to be that the court will not
substitute its judgment for that of the legislative body charged
with the primary duty and responsibility of determining whether
its action is in the interest of the public health, safety, morals, or
general welfare.” In Re Appeal of Parker, 214 N.C. 51, 197 S.E.
706 (1938). Euclid v. Ambler Realty, 272 U.S. 365, 47 S.Ct. 114, 71
L.Ed. 303 (1926).

Legislative exercise of the police power to regulate private
property in the interest of historic preservation has met with in-
creasing acceptance by the courts of other jurisdictions. E.g.,
Maher v. City of New Orleans, 516 F. 2d 1051 (5th Cir. 1975);
Bohannan v. City of San Diego, 30 Cal. App. 3d 416, 106 Cal. Rptr.
333 (1973); Figarsky v. Historic District Comm., 171 Conn. 198,
368 A. 2d 163 (1976); Rebman v. City of Springfield, 111 Ill. App.
2d 430, 250 N.E. 2d 282 (1969); City of New Orleans v. Levy, 223
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La. 14, 64 So. 2d 798 (1953); Opinion of the Justices, 333 Mass. 773,
128 N.E. 2d 557 (1955); Opinion of the Justices, 333 Mass. 783, 128
N.E. 2d 563 (1955); and City of Santa Fe v. Gamble-Skogmo, Inc.,
73 N.M. 410, 389 P. 2d 13 (1964). See Comment, Historic Preserva-
tion Cases: A Collection, 12 Wake Forest L. Rev. 227 (1976).
Historie district legislation similar to the provisions of G.S.
§§ 160A-395 through 399 has now been enacted by at least thirty-
nine states. Beckwith, Developments in the Law of Historic
Preservation and a Reflection on Liberty, 12 Wake Forest L. Rev.
93, 95 n. 18 (1976); Wilson and Winkler, The Response of State
Legislation to Historic Preservation, 36 Law and Contemp. Prob,,
329 (1971). More than 500 cities and towns have passed local land-
mark or historic district ordinances. National Trust for Historic
Preservation, Historic Preservation and the Law, Part IV, ch. 5,
p. 3 (1978).

In Maher v. City of New Orleans, supra, plaintiff challenged
an ordinance that regulates the preservation and maintenance of
buildings in the historic Vieux Carre section of that City. In
rejecting plaintiff's contention that the architectural controls im-
posed by the ordinance were not within the parameters of police
power regulation, the Court observed: “[pjroper state purposes
may encompass not only the goal of abating undesirable condi-
tions, but of fostering ends the community deems worthy . . . .
Nor need the values advanced be solely economic or directed at
health and safety in their narrowest senses. The police power in-
hering in the lawmaker is more generous, comprehending more
subtle and ephemeral societal interests.” Id. at 1060.

The United States Supreme Court has also recognized the ex-
pansive scope of the states’ police power. In Berman v. Parker,
348 U.S. 26, 75 S.Ct. 98, 99 L.Ed. 27 (1954) it was observed, albeit
in the context of an exercise of power of eminent domain, that
“the concept of the public welfare is broad and inelusive. (Citation
omitted.) The values it represents are spiritual as well as
physical, aesthetic as well as monetary.” In the recent case of
Penn Central Transp. Co. v. New York City, 438 U.S. 104, 98 S.Ct.
2646, 57 L.Ed. 2d 631 (1978), applying the concept of the public
welfare found in Berman, the Court upheld comprehensive
governmental regulation of private property designed to preserve
historic buildings in the City of New York.
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[1] In State v. Vestal, 281 N.C. 517, 189 S.E. 2d 152 (1972), we
took note of the growing body of authority in other jurisdictions
recognizing that the police power may be broad enough to include
reasonable regulation of property for aesthetic reasons alone.
Although we are not now prepared to endorse such a broad con-
cept of the scope of the police power, we find no difficulty in
holding that the police power encompasses the right to control
the exterior appearance of private property when the object of
such control is the perservation of the State’s legacy of historical-
ly significant structures. “While most aesthetic ordinances are
concerned with good taste and beauty . . . a historic district zon-
ing ordinance . . . is not primarily concerned with whether the
subject of regulation is beautiful or tasteful, but rather with
preserving it as it is, representative of what it was, for such
educational, cultural, or economic values as it may have. Cases
dealing with purely aesthetic regulations are distinguishable from
those dealing with preservation of a historical area or a historical
style of architecture.” A. Rathkopf, The Law of Zoning and Plan-
ning, § 15.01, p. 154, (4th ed. 1975).

The preservation of historically significant residential and
commercial districts protects and promotes the general welfare in
distinet yet intricately related ways. It provides a visual, educa-
tional medium by which an understanding of our country’s
historic and cultural heritage may be imparted to present and
future generations. That understanding provides in turn a unique
and valuable perspective on the social, cultural, and economic
mores of past generations of Americans, which remain operative
to varying degrees today. N. Williams, American Planning Law,
Land Use and the Police Power, § T1A.02, p. 88 (Cum. Supp.
1978). Historic preservation moreover serves as a stimulus to pro-
tection and promotion of the general welfare in related, more
tangible respects. It can stimulate revitalization of deteroriating
residential and commercial districts in urban areas, thus con-
tributing to their economic and social stability. Figarsky wv.
Historic District Comm., 171 Conn. 198, 208, 368 A. 2d 163, 167
(1976); R. Montague & T. Wrenn, Planning for Preservation, pp.
11-17 (America’s Society of Planning Officials 1969). It tends to
foster architectural creativity by preserving physical examples of
outstanding architectural techniques of the past. N. Williams,
supra, at § 71A.02. It also has the potential, documented in
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numerous instances, e.g., in the Vieux Carre section of New
Orleans, of generating substantial tourism revenues. City of New
Orleans v. Levy, 223 La. 14, 64 So. 2d 798 (1953); R. Montague &
T. Wrenn, supra; Schroder, The Preservation of Historical Areas,
62 Ky. L. J. 940 (1974). Although it is also recognized that historic
preservation legislation, particularly historic district ordinances,
may adversely affect the welfare of certain segments of society
and infringe on individual liberty, Beckwith, Developments in the
Law of Historic Preservation and A Reflection on Liberty, 12
Wake Forest L. Rev. 93 (1976); Newsom, Blacks, and Historic
Preservation, 36 Law & Contemp. Probs. 423 (1971), the wisdom
of such legislation is “fairly debatable,” precluding substitution of
our judgment for that of the General Assembly.

[1,2] Although the object of particular legislation may well be
within the scope of the police power, the legislation may yet
deprive individuals of due process of law if the means chosen to
implement the legislative objective are unreasonable. Euclid v.
Ambler Realty, supra; Maher v. City of New Orleans, supra. Such
is not the case here, however. Comprehensive regulation of the
“construction, reconstruction, alteration, restoration, or moving of
buildings, structures, appurtenant fixtures, or outdoor advertising
signs in the historic district which would be incongruous with the
historic aspects of the district” is the only feasible manner in
which the historic aspects of an entire district can be maintained.
Associates’ contention that the provisions in the Oakwood Or-
dinance requiring issuance of a certificate of appropriateness for
new construction is unreasonable, particularly when applied to
Associates’ plans to construct an office building on its now vacant
lot, is without merit. It is widely recognized that preservation of
the historic aspects of a district requires more than simply the
preservation of those buildings of historical and architectural
significance within the district. In rejecting a similar challenge,
the District Court in Maher v. City of New Orleans, 371 F. Supp.
653, 663 (E.D. La. 1974) observed: “just as important is the preser-
vation and protection of the setting or scene in which [structures
of architectural and historical significance] are situated.” See City
of New Orleans v. Permagent, supra; Wiedl, Historic District Or-
dinances, 8 Conn. L. Rev. 209, 215-17 (1976). This ‘“tout ensemble”
doctrine, as it is now often termed, is an integral and reasonable
part of effective historic district preservation.
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Most important, however, is the fact that Associates and
other property owners similarly situated are not prohibited by
the Oakwood Ordinance from erecting new structures. They are
only required to construct them in a manner that will not result
in a structure incongruous with the historic aspects of the
Historic District. Property owners within the Historic District
may, by virtue of this requirement, be unable to develop their
property for its most profitable use or at the cost they would
prefer. But the mere fact that an ordinance results in the
depreciation of the value of an individual’s property or restricts
to a certain degree the right to develop it as he deems ap-
propriate is not sufficient reason to render the ordinance invalid.
Zopfi v. City of Wilmington, 273 N.C. 430, 160 S.E. 2d 325 (1968);
Helms v. Charlotte, 265 N.C. 647, 122 S.E. 2d 817 (1961). The test
of reasonableness necessarily involves a balancing of the diminu-
tion in value of an individual’s property and the corresponding
gain to the public. Sax, Takings and the Police Power, 74 Yale L.
J. 36 (1964).

[3] Associates next contend that the superior court erred as a
matter of law in ruling that the Oakwood Ordinance does not
delegate legislative power to the Historic District Commission.
Legislative power is vested exclusively in the General Assembly
by Article II, Section 1, of the North Carolina Constitution. From
this provision and from Article I, Section 6, derives the principle
that the General Assembly may not delegate its power to any
other department or body. Motsinger v. Perryman, 218 N.C. 15, 9
S.E. 2d 511 (1940); Coastal Highway v. Turnpike Authority, 237
N.C. 52, 74 S.E. 2d 310 {(1953). This principle, however, is not ab-
solute.

“Since legislation must often be adapted to complex condi-
tions involving numerous details with which the Legislature
cannot deal directly, the constitutional inhibition against
delegating legislative authority does not deny to the Legis-
lature the necessary flexability of enabling it to lay down
policies and establish standards, while leaving to designated
governmental agencies and administrative boards the deter-
mination of facts to which the policy as declared by the
Legislature shall apply. (Citation omitted.) Without this
power, the Legislature would often be placed in the awkward
situation of possessing a power over a given subject without
being able to exercise it.” Coastal Highway v. Turnpike
Authority, supra, at 60, 74 S.E. 2d at 316.
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Associates contend that adequate standards have not been
established in this instance.

Analysis of the statutes authorizing the establishment of
historic districts by cities and counties and the Oakwood Or-
dinance itself is necessary to resolution of this issue. G.S.
§ 160A-395 authorizes any municipal governing body to designate
one or more historic districts as a part of its general zoning or-
dinance. Municipal governing bodies (which term includes govern-
ing boards of counties as well) are thereby delegated the
legislative power to determine whether or not to designate a
historic district or districts. This delegation of power is not
challenged by Associates. Delegation to municipal corporations of
the States’ police power to legislate concerning local problems
such as zoning is permissible by long standing exception to the
general rule of non-delegation of legislative power. In Re
Markham, 259 N.C. 566, 131 S.E. 2d 329 (1963); Jackson v. Board
of Adjustment, 275 N.C. 155, 166 S.E. 2d 78 (1969).

The delegation of legislative power to municipal governing
bodies is not in this instance, however, an unlimited delegation.
G.S. § 160A-396 provides that before a city or county may
designate one or more historic districts it must establish a
historic district commission.? G.S. § 160A-396 further limits the
delegation of power by specifying that, “a majority of the
members of such a commission shall have demonstrated special in-
terest, experience, or education in history or architecture ... .”
G.S. § 160A-397 imposes another limitation by specifying the
method by which a historic district ordinance adopted by a city or
county is to be enforced:

“From and after the designation of a historic district, no ex-
terior portion of any building or other structure (including
stone walls, fences, light fixtures, steps and pavement, or
other appurtenant features) nor above-ground utility struc-
ture nor any type of outdoor advertising sign shall be
erected, altered, restored, or moved within such district until
after an application for a certificate of appropriateness as to
exterior architectural features has been submitted to and ap-
proved by the historic district commission.”

2. G.S. § 160A-396 provides as an alternative that, “[ijn lieu of establishing a separate historic district
commission, a municipality may designate as its historic district commission, either (i) the municipal historic
properties commission, established pursuant to G.S. § 160A-399.2, or (ii) the municipal planning board. In order
for the planning board to be designated, at least two of its members shall have demonstrated special interest,
experience, or education in history or architecture.”
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G.S. § 160A-397 then establishes the standard by which a historic
district commission is to be bound in its administration of a
historic district by approving or disapproving applications for
Certificates of Appropriateness:

“The commission shall not consider interior arrangement and
shall take no action under this section except for the purpose
of preventing the construction, reconstruction, alteration,
restoration, or moving of buildings, structures, appurtenant
fixtures, or outdoor advertising signs in the historic district
which would be incongruous with the histuric aspects of the
district.” (Emphasis added.)

The statutory authorization of historic district ordinances is,
therefore, a mixture of delegated legislative and administrative
power. A municipal governing body has unlimited discretion to
determine whether or not to establish a historic district or
districts. Once it chooses to do so, however, its discretion insofar
as the method and the standard by which a historic distriet or-
dinance is to be administered is, by contrast, extremely limited. A
historic district ordinance is to be administered by a historic
district commission, the composition of which is specified by the
General Assembly, in accordance with the standard of “incongrui-
ty” set directly by the General Assembly in G.S. § 160A-397.

The Oakwood Ordinance itself reflects this statutory mixture
of delegated legislative and administrative powers. The Ordinance
first establishes the Historie District and its boundaries. Section
24-57.4 of the Code of the City of Raleigh establishes the Raleigh
Historic District Commission to enforce the Ordinance;® Section
24-57.1 authorizes the Historic District Commission to require ap-
plications for a Certificate of Appropriateness for any proposed
activities within the Historic District which are covered by the
specific provisions of G.S. § 160A-397, quoted supra; Section
24-57.3 adopts the standard set forth in G.S. § 160A-397 of
preventing those activities specified in G.S. § 160A-397 “which
would be incongruous with the historic aspects of the district” as
the limitation on the discretion conferred on the Historic District
Commission.

Section 24-57.3 further provides that an appeal may be taken
to Raleigh’s Beard of Adjustment from the Historic District Com-

3. The City of Raleigh apparently followed the alternative procedure provided for by G.S. § 160A-396, set
forth in note 2, supra, of designating the Raleigh Historic Properties Commission as the City's Historie
District Commission as Section 24-57.4 of the Ordinance indicates that the membership of the two commissions
is to be the same.
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mission’s decision on an application for a Certificate of Ap-
propriateness. Appeal to the Superior Court of Wake County
from a decision of the Board of Adjustment is also provided for.

Section 24-57.5 incorporates by reference ‘“architectural
guidelines and design standards,” which are set forth in a
January 1975 report prepared by Raleigh’s Planning Department
entitled A Proposal for the Designation of Oakwood as an
Historic District.* The Historic District Commission is directed to
apply the incorporated guidelines and standards in its considera-
tion of applications for Certificates of Appropriateness.

It is on these “architectural guidelines and design standards”
that Associates mistakenly focus their contention that power to
administer the Oakwood Ordinance has been delegated to the
Historic District Commission without adequate standards.
Associates contend the architectural guidelines and design stand-
ards “vest the Commission with the untrammeled authority to
compel individual property owners in the Historic District to com-
ply with whatever arbitrary or subjective views the members of
the Commission might have as to how property in the district
should be maintained or developed.”

From the foregoing analysis of the enabling statutes and the
Oakwood Ordinance itself, however, it is manifestly clear that it
is not the guidelines and standards incorporated into the
Oakwood Ordinance which must meet the legal test of sufficiency,
but rather it is the standard set forth in G.S. § 160A-397 and in
the Ordinance itself, which limits the diseretion of the Historic
District Commission to preventing only those of certain specified
activities, “which would be incongruous with the historic aspects
of the district.” Although we cannot ignore in our consideration
the guidelines and standards incorporated into the Oakwood Or-
dinance, if the general standard of “incongruity” is legally suffi-
cient to withstand a delegation challenge, the incorporated

4. There are three major divisions to the architectural guidelines and design standards; those which apply
to proposed changes to existing structures; those which apply to new construction; and those which apply to
landscaping. Those which apply to existing structures of the Victorian style are further subdivided into nine
categories, each of which focuses on a different structural element, e.g., materials, colors, and fenestration pat-
terns. A description of the different Victorian styles as they relate to a particular structural element is given.
Specific and general prohibitions of designs, materials and styles that are incongruous with the existing
elements of particular Victorian styles are also set forth. Similar, although less developed consideration is
given to the other architectural styles of historical interest found in the Historic Distriet.

Those guidelines which apply to new construction are similarly subdivided with cross-references to the
structural element categories of existing structures. In addition, this section of the guidelines sets forth limita-
tions on such things as spacing, lot coverage, and height, which are flexibly related to the same characteristics
of existing structures in proximity to a proposed new structure. Consideration is also given to characteristics
such as spacing, orientation, scale, and proportions of new structures in a third part of this section.
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guidelines and standards, which give varying degrees of specifici-
ty to that general standard, are sufficient a fortior:

In the recent case of Adams v. Dept. of N.E.R., 295 N.C. 683,
249 S.E. 2d 402 (1978) we observed with respect to the delegation
of power to an administrative agency:

“When there is an obvious need for expertise in the achieve-
ment of legislative goals the General Assembly is not re-
quired to lay down a detailed agenda covering every con-
ceivable problem which might arise in the implementation of
the legislation. It is enough if general policies and standards
have been articulated which are sufficient to provide direc-
tion to an administrative body possessing the expertise to
adapt the legislative goals to varying circumstances.” Id. at
698, 249 S.E. 2d 411.

We also joined in Adams a growing trend of authority by
recognizing that “the presence or absence of procedural
safeguards is relevant to the broader question of whether a
delegation of authority is accompanied by adequate guiding stand-
ards.” Id.

The general policy and standard of “incongruity,” adopted by
both the General Assembly and the Raleigh City Counecil, in this
instance is best denominated as “a contextual standard.” A con-
textual standard is one which derives its meaning from the objec-
tively determinable, interrelated conditions and characteristics of
the subject to which the standard is to be applied. See Turnbull,
Aesthetic Zoning, 7 Wake Forest L. Rev. 230, 242 (1971). In this
instance the standard of “incongruity” must derive its meaning, if
any, from the total physical environment of the Historic District.
That is to say, the conditions and characteristics of the Historic
District’s physical environment must be sufficiently distinctive
and identifiable to provide reasonable guidance to the Historic
District Commission in applying the “incongruity” standard.

Although the neighborhood encompassed by the Historic
District is to a considerable extent an architectural melange, that
heterogeneity of architectural style is not such as to render the
standard of “incongruity” meaningless. The predominant architec-
tural style found in the area is Victorian, the characteristics of
which are readily identifiable. City of Raleigh, Planning Depart-
ment, A Proposal to Designate Oakwood as a Historic District, p.
1 (1975); N.C. Department of Cultural Resources, National
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Register Nomination Form, Oakwood Historic District (1974). In
his deposition, Raleigh’s Planning Director, A. C. Hall, Jr,,
testified:

“[TThe remaining part of Oakwood, yes, has been developed
since that time, with varying types of architectures, filling in
the holes, so to speak, in the neighborhood, but still this is in
my opinion and my recollection, this is the only and the best
example, and has a majority of worthwhile Victorian or Vie-
torian Era structures in it, in the neighborhood that we
have.”

The characteristics of other architectural styles of historical inter-
est found in the Historic District are equally distinctive and ob-
jectively ascertainable. A Proposal to Designate Oakwood as a
Historic District, supra, pp. 16-17. The architectural guidelines
and design standards incorporated into the Qakwood Ordinance
(described in note 4, supra) provide an analysis of the structural
elements of the different styles and provide additional support for
our conclusion that the contextual standard of “incongruity” is a
sufficient limitation on the Historic District Commission’s discre-
tion.

It will be remembered that G.S. § 160A-396 requires that a
majority of the members of a historic district commission shall
have demonstrated special interest, experience, or education in
history or architecture. There is no evidence that Raleigh’s
Historic District Commission is not so constituted. To achieve the
ultimate purposes of historie district preservation, it is a practical
necessity that a substantial degree of discretionary authority
guided by policies and goals set by the legislature, be delegated
to such an administrative body possessing the expertise to adapt
the legislative policies and goals to varying, particular eir-
cumstances. Adams v. Dept. of N.E.R., supra. It is a matter of
practical impossibility for a legislative body to deal with the host
of details inherent in the complex nature of historic district
preservation.

It is therefore sufficient that a general, yet meaningful, con-
textual standard has been set forth to limit the discretion of the
Historic District Commission. Strikingly similar standards for ad-
ministration of historic district ordinances have long been approv-
ed by courts of other jurisdictions. E.g.,, Maher v. City of New
Orleans, 516 F. 2d 1051 (5th Cir. 1975); South of Second
Associates v. Georgetown, (Colo.) 580 P. 2d 807 (1978); City of
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New Orleans v. Permagent, 198 La. 852, 5 So. 2d 129 (1941); Town
of Deering ex rel. Bittenbender v. Ttbbetts, 105 N.H. 481, 202 A.
2d 232 (1964); City of Santa Fe v. Gamble-Skogmo, Inc., 73 N.M.
410, 389 P. 2d 13 (1964); Opinion of the Justices, 333 Mass. 773,
128 N.E. 2d 557 (1955); Hayes v. Smith, 92 R.I. 1783, 167 A. 2d 546
(1961).

The procedural safeguards provided will serve as an addi-
tional check on potential abuse of the Historic District Commis-
sion’s discretion. Adams v. Dept. of N.E.R., supra. Provisions for
appeal to the Board of Adjustment from an adverse decision of
the Historic District Commission will afford an affected property
owner the opportunity to offer expert evidence, cross-examine
witnesses, inspect documents, and offer rebuttal evidence. See
Refining Co. v. Board of Aldermen, 284 N.C. 458, 202 S.E. 2d 129
(1974). Similar protection is afforded to a property owner by the
right to appeal from a decision of the Board of Adjustment to the
Superior Court of Wake County.

For the reasons stated, the superior court’s ruling that the
Oakwood Ordinance does not impermissibly delegate legislative
power to the Historic District Commission is affirmed.

[5] Associates’ third contention is that the superior court erred
in concluding that defendant City did not deny Associates’ equal
protection of the laws by including Associates’ property in the
Historie District while excluding property owned by the North
Carolina Medical Association, which is located in the same block.

The factual basis on which this contention rests is set forth
in detail at 38 N.C. App. 271, 247 S.E. 2d 802 (1978). Condensing it
somewhat for purposes of brevity, the facts are as follows.
Associates’ vacant lot is located at 210 North Person Street. Ad-
jacent to it at 216 North Person Street is the former Mansion
Square Inn, built in the nineteenth century. The State Medical
Society’s large, four story office building is located at 222 North
Person Street. These three pieces of property and a fourth at 204
North Person Street have been included since 1961 in an office
and institutional zoning district. At the request of the State
Medical Society, the property on which its building is located and
two other adjacent lots owned by the Society in the same block
were excluded from the overlay Historic District. Associates’ re-
quest that their vacant lot be similarly excluded was denied and
theirs and all other property in the same block was included in
the Historic District. Associates’ equal protection claim is based
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on its allegations that defendant City acted arbitrarily and
capriciously in setting the boundaries of the Oakwood Historic
District because the included and excluded pieces of property are
similarly located.

Without considering the questions raised by this contention,
the Court of Appeals held that Associates had made a prima facie
showing of arbitrary and capricious spot zoning. The Court of Ap-
peals further held, relying on our holding in D&W, Inc. v. The
City of Charlotte, 268 N.C. 577, 151 S.E. 2d 241 (1966) that a ma-
jor part of defendant City’s evidence offered to show a reasonable
basis for exclusion of the Medical Society’s property should not
have been considered because “it is impermissible in this jurisdic-
tion to prove the intent of a legislative body by statements of one
of its members.” 38 N.C. App. at 276, 247 S.E. 2d at 804. Disre-
garding defendant City’s evidence, the Court of Appeals reversed
the judgment of the superior court and ordered the case remand-
ed for further proceedings on the question of whether or not de-
fendant City had engaged in impermissible spot zoning.

[4] Spot zoning is “[a] zoning ordinance or amendment which
singles out and reclassifies a relatively small tract owned by a
single person and surrounded by a much larger area, uniformly
zoned, so as to impose upon the small tract greater restrictions
than those imposed upon the larger area, or so as to relieve the
small tract from restrictions to which the rest of the area is sub-
jected . ...” Blades v. City of Raleigh, 280 N.C. 531, 549, 187 S.E.
2d 35, 45 (1972). So defined, it is apparent that defendant City has
not, in this instance, engaged in spot zoning at all. The City by
passing the Oakwood Ordinance created a 102 acre overlay, zon-
ing district (as it is authorized to do by G.S. § 160A-395), the
restrictions of which apply to numerous individual property
owners. In drawing the boundaries of the Historic District the
City merely decided not to include certain property owned by the
Medical Society, while including that owned by Associates and
others in the same block. Reclassification of a relatively small
tract owned by a single person surrounded by a much larger area,
uniformly zoned, is simply not the issue involved. Thus we need
only consider the equal protection of the laws claim raised by
Associates.

The applicable rule of law by which our consideration must
be guided is well stated in Guthrie v. Taylor, 279 N.C. 703, 185
S.E. 2d 193 (1971), cert. denied, 406 U.S. 920, 92 S.Ct. 1774, 32
L.Ed. 2d 119 (1972).
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“Neither the Equal Protection Clause of the Fourteenth
Amendment to the United States Constitution nor the
similar language in Art. I, § 19, of the Constitution of North
Carolina takes from the State the power to classify persons
or activities when there is reasonable basis for such
classification and for the consequent difference in treatment
under the law. (Citations omitted.)

The test is whether the difference in treatment made by the
law has a reasonable basis in relation to the purpose and sub-
ject matter of the legislation.” Id. at 713-14, 185 S.E. 2d at
201.

The reasonableness of a particular classification is a question
of law for determination by the court. State v. Bass, 171 N.C. 780,
87 S.E. 972 (1916). In its consideration of a particular legislative
classification, which term encompasses the setting of zoning
district boundaries, a court is bound, however, by two fundamen-
tal, related limitations. 8A McQuillin, Municipal Corporations,
§ 25.278, p. 284 (3d ed. 1976). First, there is a presumption that a
particular exercise of the police power is valid and constitutional.
Durham County v. Addison, 262 N.C. 280, 136 S.E. 2d 600 (1964);
Kinney v. Sutton, 230 N.C. 404, 53 S.E. 2d 306 (1949), and the
burden is on the property owner to show otherwise. Raleigh v.
Morand, 247 N.C. 363, 100 S.E. 2d 870 (1957); State v. Baynes, 222
N.C. 425, 23 S.E. 2d 344 (1942). Second, it must be remembered
that classification is exclusively a legislative function. Because it
is such, a court may not substitute its judgment of what is
reasonable for that of the legislative body, particularly when the
reasonableness of a particular classification is fairly debatable.
Euclid v. Ambler Realty Co., 272 U.S. 365, 47 S.Ct. 114, 71 L.Ed.
303 (1926); Schloss v. Jamison, 262 N.C. 108, 136 S.E. 2d 691
(1964). This second limitation is reflected in former Chief Justice
Bobbitt’s observation in State v. Greenwood, 280 N.C. 651, 658,
187 S.E. 2d 8, 13 (1972) that: “The equal protection clauses do not
require perfection in respect of classifications. In borderline cases
the legislative determination is entitled to great weight.”

A major part of defendant City’'s evidence on which it relied
to show a reasonable basis for exclusion of the Medical Society’s
property was in the form of transcripts of proceedings of
Raleigh’s City Council. The City also relied upon the depositions
of Linda Harris and A. C. Hall, Jr. The Court of Appeals held, as
noted supra, that the transcripts of the council’'s proceedings
were not competent evidence to be construed by the court in rul-
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ing on the motion for summary judgment. We note that the
transcripts in this instance were offered not to prove the intent
of a legislative body but offered instead to prove the facts stated
therein and the council’s consideration of them. See Cheatham v.
Young, 113 N.C. 161, 18 S.E. 92 (1893). The issue of their ad-
missibility is thus distinguishable from that involved in D&W,
Inc. v. The City of Charlotte, supra. We need not decide, however,
the different question raised. That decision is obviated by the fact
that no objection was made to consideration of the evidence. In-
deed, counsel for Associates expressly stated at the hearing on
the motion that Associates had no objection to the court consider-
ing the affidavit of Gail Smith, Raleigh's City Clerk and
Treasurer, of which the transcripts were a part. Thus the long
standing rule applies that “[eJvidence admitted without objection,
though it should have been excluded had proper objection been
made, is entitled to be considered for whatever probative value it
may have,” 1 Stansbury’s North Carolina Evidence, § 27, p. 66
(Brandis Rev. 1973). See Harriet Cotton Mills v. Textile Workers,
251 N.C. 218, 111 S.E. 2d 457 (1959).

[5] The evidence presented at the hearing on the motion for
summary judgment showed: The State Medical Society’s building
is a large (four story), modern structure; virtually all elements of
its architectural style are, by contrast with the structures on
property included in the Historic District, extremely incongruous
with its historic aspects; The Medical Society made substantial
investments in the foundations of the building in order that two
additional stories can be added at some point in the future; the
adjacent lots owned by the Society, which were also excluded
from the District, were acquired to provide additional off-street
parking necessary to future expansion of the building; Associates’
property, when purchased in 1972 had on it a delapidated struc-
ture, which was subsequently demolished, and the property has
remained vacant since; other pieces of property in the same block
are either vacant or have structures on them which are
reasonably compatible in terms of scale, orientation, setback and
architectural style with the historic aspects of the District.

Bearing in mind the touchstone of judicial review of a par-
ticular legislative classification, the object of the legislative exer-
cise of the police power, we cannot say that the superior court
erred in its conclusion of law that a reasonable basis existed for
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the exclusion of The Medical Society’s property while other prop-
erty in the same block was included in the Historic District.
Associates’ property, other property in the same block, and that
owned by the Medical Society are indeed similarly located. They
are not, however, similarly situated, insofar as the purposes of
the Historic District Ordinance is concerned. Substantial and
material differences exist, as clearly shown by the uncontroverted
evidence presented, which support the superior court’s conclusion
of law.

Exclusion from the Historic District of only that property
owned by the Medical Society on which its building is located
might have been a wiser choice. But is well settled that
legislative bodies may make rational distinctions with substantial-
ly less than mathematical exactitude. New Orleans v. Dukes, 427
U.S. 297, 96 S.Ct. 2513, 49 L.Ed. 2d 511 (1976).

The decision of the Court of Appeals on this aspect of the
case is reversed and the judgment of the superior court is affirm-
ed.

[6] Associates’ fourth contention is that the superior court erred
in its conclusion of law that the City of Raleigh has a comprehen-
sive plan for zoning purposes and that the Oakwood Ordinance
was enacted in accordance with it as required by G.S. § 160A-383.

The Court of Appeals held that the evidence presented rais-
ed ‘“substantial issues of material fact with regard to the ex-
istence vel non of a current comprehensive plan for development
of the City of Raleigh and its application to the plaintiff’s proper-
ty.” A-S-P Associates, supra, at 278, 247 S.E. 2d at 805. On this
basis the Court of Appeals reversed the judgment of the superior
court and remanded the case for further proceedings.

The holding of the Court of Appeals is apparently based upon
the view that an extrinsic, written plan, such as a master plan
based upon a comprehensive study, is required. This definition of
the comprehensive plan required by G.S. § 160A-383 was express-
ly rejected by the Court of Appeals in Alired v. City of Raleigh, 7
N.C. App. 602, 173 S.E. 2d 533 (1970). Allred was reversed by this
Court on other grounds at 277 N.C. 530, 178 S.E. 2d 432 (1971).
We refrained there from defining the required comprehensive
plan.
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As noted in the opinion of the Court of Appeals in Allred at 7
N.C. App. 607, 173 S.E. 2d at 536, the zoning enabling legislation
of more than forty states includes a comprehensive plan require-
ment similar to that in G.S. § 160A-383, 1 Williams, American
Land Planning Law, § 18.05, p. 359 (1974). Absent a specific re-
quirement in the enabling legislation, courts have generally not
construed the term to require, as a condition precedent to the
enactment of a zoning ordinance, the preparation and adoption of
a formal master plan. E.g., Poremba v. Springfield, 354 Mass. 432,
238 N.E. 2d 43 (1968); Chestnut Hill Co. v. Snohomish, 76 Wash.
2d 741, 458 P. 2d 891, cert. dented, 397 U.S. 988 (1969). See Haar,
In Accordance with a Comprehensive Plan, 68 Harvard L. Rev.
1154 (1955). “[Tlhe courts have discovered the requisite com-
prehensive plan in places ranging from the zoning ordinance itself
to the preamble of the zoning amendment in question.” 1 Ander-
son, Ameircan Law of Zoning, § 5.05, p. 268 (1976). We do not find
it necessary here to attempt an all-inclusive definition of the re-
quired comprehensive plan. What suffices as such may well vary
according to the stage at which a particular city or county is in
its zoning process. The evidence presented at the hearing on the
motion for summary judgment showed, however, that at this late
stage in its zoning process, the City of Raleigh is operating pur-
suant to a sufficiently comprehensive plan. The City has in effect
a comprehensive set of zoning regulations which cover the entire
City. The City’'s Planning Department has conducted comprehen-
sive studies of the City’s housing, transportation, public facilities,
parks and recreation, and a wide range of other needs. Moreover,
the evidence showed that before the City adopted the Oakwood
Ordinance, planning studies of the area proposed to be included in
the Historic District were conducted, which gave careful and com-
prehensive consideration to the potential effect on other ways in
which the City is attempting to protect and promote the general
welfare through the exercise of its zoning powers. That some in-
consistencies exist among the various planning efforts engaged in
by the City is not indicative of the possible absence of a com-
prehensive plan as so held by the Court of Appeals. A rational
process of planning for a large city’s varied needs inherently in-
volves conflicts, changes, and inconsistent proposals as to how
they should be met.

The decision of the Court of Appeals reversing the conclusion
of law of the superior court that the City of Raleigh has in effect
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a comprehensive plan and that the Oakwood Ordinance was
enacted pursuant to it is reversed, and the judgment of the
superior court is affirmed.

Associates further contend that the superior court erred in
its conclusions of law that the defendant City did not violate two
other requirements of Chapter 160A, Article 19, Part 3, of the
General Statutes when it enacted the Oakwood Ordinance.

[71 The first of these is G.S. § 160A-382, which requires that
“[alll regulations shall be uniform for each class or kind of
building throughout each district . . . .” It will be remembered
that G.S. § 160A-395 authorizes alternative types of historic
districts. A historic district may be either a separate use-district
or an overlay district.

Defendant City followed the latter alternative, superimposing
the Historic District on preexisting residential and office and in-
stitutional districts in which Associates’ property is located.
Associates contend this action by the City violates the uniformity
requirement of G.S. § 160A-382, since its property is subject to
the Historic District regulations while other property in the same
office and institutional distriet is not.

G.S. § 160A-382 only requires that the regulations of a par-
ticular use-district apply uniformly throughout the district. It
does not prohibit by implication the creation of overlay districts.
That the creation of an overlay historic district may impose addi-
tional regulations on some property within an underlying use-
district and not on all of the property within it, does not destroy
the uniformity of the regulations applicable to the underlying use-
district. This conclusion of law by the superior court is, therefore,
affirmed.

[8] Associates’ final contention is that the superior court erred
when it concluded that the City complied with the requirement of
G.S. § 160A-383 that zoning regulations “be made with reasonable
consideration, among other things, as to the character of the
district and its peculiar suitability for particular uses, and with a
view to conserving the value of buildings and encouraging the
most appropriate use of land throughout such city.”

“This statute, obviously, does not contemplate that the zon-
ing pattern must be, or should be, designed to permit each in-
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dividual tract of land to be devoted to its own most profitable
use, irrespective of the surrounding area.” Blades v. City of
Raleigh, 280 N.C. 531, 545, 187 S.E. 2d 35, 43 {1972). Moreover, the
inclusion of Associates’ property in the Historic District does not
change the use to which Associates’ property may be put, since it
remains within an office and institutional district first created in
1961. The uncontroverted evidence amply supports the superior
court’s conclusion of law on this point.

The decision of the Court of Appeals is reversed, and the en-
try of summary judgment by the superior court in favor of de-
fendant City on all claims raised by Associates’ complaint is af-
firmed.

Reversed and remanded.

Justice CARLTON took no part in the consideration or decision
of this case.

HAYDEE C. CRAVER PLAINTIFF v. PAUL E. CRAVER DEFENDANT AND UNITED
STATES OF AMERICA DEFENDANT

No. 105
(Filed 3 October 1979)

1. Appeal and Error § 38— settlement of case on appeal—clerk’s certifica-
tion —filing of settled record —actions not timely
The Court of Appeals had no authority on 5 June 1978 to consider the
merits of the trial court’s order entered on 27 September 1977, since defendant
failed within ten days of the settlement of the case on appeal to obtain the
clerk’s certification of the record and failed within 150 days of giving notice of
appeal to file the settled record in the Court of Appeals, and the trial court
had dismissed the appeal on 6 April 1978.

2. Appeal and Error § 22.1— certiorari to preserve exception to settlement of
record —appeal not kept alive
The trial court’s order was not placed before the Court of Appeals for
review by way of defendant’s petition for certiorari, since that petition was
made solely for the purpose of preserving an exception to the trial judge’s set-
tlement of the record, and it did not itself serve to keep alive the case on ap-
peal.
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3. Appeal and Error § 17— stay of trial court’s order —appeal from order not
perfected —motion to dissolve stay improperly denied

The Court of Appeals erred in denying plaintiff's motion to dissolve a stay
of the trial court’s order since the appeal of the order to which the stay was
directed was not perfected.

Justices BRrITT, BROCK, and CARLTON did not participate in the considera-
tion or decision of this case.

ON writ of certiorari to review two orders of the Court of
Appeals. This case was docketed and argued as No. 117 at the
Fall Term 1978.

Gene B. Gurganus, Attorney for plaintiff appellant.

Cameron and Collins, by E. C. Collins, Attorneys for defend-
ant appellee.

George M. Anderson, United States Attorney, by Elaine R.
Pope, Assistant United States Attorney, for defendant United
States of America.

Rufus L. Edmisten, Attorney General, by R. James Lore,
Assoctate Attorney, for the State, amicus curiae.

EXUM, Justice.

We allowed plaintiff’s petition for writ of certiorari pursuant
to App. R. 21 to review two orders of the Court of Appeals, the
latest in a series of rulings by District Court Judge Walter P.
Henderson and the Court of Appeals in a dispute that has become
procedurally entangled. Because of defendant’s procedural
defaults the Court of Appeals erred in making these orders. They
are reversed.

Apparently unsatisfied with her estranged husband’s support
payments’ for her and two children born of the marriage, plaintiff
filed action for alimony, child support, and divorce from bed and
board on 16 March 1977. After a hearing Judge Henderson on 29
March 1977 ordered defendant to pay $325.00 per month alimony
pendente lite and $225.00 per month for child support. The onset
of litigation and Judge Henderson’s order had a chilling effect on
defendant’s willingness to support his dependents, for as of 15

1. According to Judge Henderson's findings these were as follows: September, 1976, $700; October, 1976,
$500; November, 1976, $500; December, 1976, $400; January, 1977, $500; and February, 1977, $400.
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July 1977 defendant had made no alimony payments and was
$187.00 in arrears in child support. In response to plaintiff’'s mo-
tion to find defendant in contempt, Judge Henderson conducted a
hearing on 15 July 1977, found facts, and concluded that defend-
ant’s wilful failure to make payments as earlier ordered placed
him in contempt of court. Judge Henderson ordered that defend-
ant could purge himself of contempt by paying arrearages total-
ing $1,487.00. Judge Henderson also ordered defendant to execute
an assignment of his retirement pay due from the United States
to the extent of $550.00 per month for plaintiff’s use.” The assign-
ment was to be executed on or before 1 September 1977. Should
defendant fail to assign his retirement benefits as ordered, Judge
Henderson directed him to appear on 9 September 1977 to show
cause why his wages should not be attached and why he should
not be punished for contempt.

On 27 September 1977, after a hearing, Judge Henderson
entered an order in which he recited prior proceedings and found
that defendant had wilfully failed to pay arrearages earlier deter-
mined to be due and had wilfully failed to assign his retirement
pay. The order concluded that defendant was in contempt of
court. The order (1) provided that the United States, as
garnishee,” pay 65 percent of defendant’s retirement pay into
court for plaintiff’'s use; (2) committed defendant to jail for six
months; and (3) provided that defendant could purge himself of
contempt by executing an assignment of wages as earlier ordered.
This is the only order from which defendant attempted to perfect
an appeal.

On 22 November 1977 Judge Henderson, on motion of plain-
tiff pursuant to Civ. P. R. 70, appointed plaintiff’s counsel, Mr.
Gene Gurganus, as commissioner to execute an assignment of

2. In an earlier judgment, Judge Henderson had found that defendant was retired from the United States
Marine Corps and that his annual retirement income amounted to $7,533.90, or $627.82 per month. He also
found that defendant had training as a contractor and realtor and had been in the insurance adjusting business
for approximately six years from which business he earned $8.350.00 in 1975. Defendant’s total income for 1976
was found by Judge Henderson to be $15,967.00.

The order for assignment of retirement pay was apparently based on G.S. 50-16.7(b) which authorizes the
court to “require the supporting spouse to secure the payment of alimony or alimony pendente lite by means
of a bond, mortgage, or deed of trust, or any other means ordinarily used to secure an obligation to pay money
or transfer property, or by requiring the supporting spouse to execute an assignment of wages, salary, or
other income due or to become due.”

3. The United States on plaintiff's motion was joined in the action as garnishee by order dated 21 June
1977.
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wages for defendant and ordered the United States to comply
with the assignment. Defendant neither excepted to nor appealed
from this order. Mr. Gurganus executed an assignment of defend-
ant’s retirement pay to the extent of $550.00 per month or 65 per-
cent, whichever is less.

On 2 December 1977 defendant filed a petition for writ of
supersedeas in the Court of Appeals. That Court on 6 December
1977 stayed Judge Henderson's 27 September 1977 order to the
extent that it provided that more than 20 percent of defendant’s
retirement pay ‘be attached.” The Court of Appeals also stayed
Judge Henderson’s 22 November 1977 order to the extent that it
required Mr. Gurganus to “execute an assignment of more than
twenty (20) percent of defendant’s” retirement pay. Judge
Henderson’s orders, to the extent provided, were “stayed pending
appellate review by this Court of the proceedings and the said
orders of 27 September 1977 and 22 November 1977.” The Court
of Appeals further noted that “If the defendant fails to perfect ap-
peal in accordance with the North Carolina Rules of Appellate
Procedure, this stay order will be dissolved.”

The parties being unable to agree to the record on appeal,
Judge Henderson settled the record by order entered 16
February 1978 pursuant to App. R. 1lic). Rather than obtaining
the clerk’s certificate within ten days thereafter as required by
App. R. 11(c) and filing the settled record in the Court of Appeals
within ten days of the clerk’s certificate as required by App. R.
12(a), defendant did nothing until 6 March 1978. On that date
defendant petitioned the Court of Appeals for a writ of certiorari.
Attached to the petition was the record on appeal as settled by
Judge Henderson. The petition asked only that the Court of Ap-
peals require Judge Henderson to amend the record to include
certain items defendant contended were essential for determina-
tion of the dispute but which Judge Henderson had deleted when
he settled the record.’ Responding to this petition, the Court of
Appeals postponed ruling “pending expiration of time for oral
argument, or further order.”

Thereafter on 6 April 1978 Judge Henderson dismissd de-
fendant’s appeal pursuant to App. R. 25 on the grounds: (1) the

4. Ultimately, as later discussed in the iext, the Court of Appeals determined that all these items related
to orders entered by Judge Henderson on 28 April 1977 and 26 August 1977 to which defendant did not except
and from which he did not appeal. It concluded, therefore, that Judge Henderson properly excluded these
items in his settlement of the record on appeal.
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settled record on appeal was not presented to the clerk for cer-
tification within ten days after settiement, App. R. 11(e); (2) the
record on appeal was not filed with the Court of Appeals within
ten days after the clerk’s certification, App. R. 12(a); and (3) the
record on appeal was not filed with the Court of Appeals within
150 days after giving notice of appeal, App. R. 12(a).

Assuming no doubt that the end of litigation was in sight,
plaintiff on 16 May 1978 moved the Court of Appeals to dissolve
its earlier stays of Judge Henderson’s 22 November and 27
September orders. Plaintiff argued in support of this motion that
defendant had failed to perfect his appeal from these orders and
that his appeal had been dismissed.

On 5 June 1978 the Court of Appeals responded to plaintiff’'s
motion as follows: Referring to defendant’s petition for writ of
certiorari filed 6 March 1978, the Court of Appeals purported to
grant certiorari and affirmed Judge Henderson's settlement of
the record. Proceeding then without benefit of arguments or
briefs, the Court of Appeals went on to conclude that Judge
Henderson’s 27 September 1977 order “attaching 65 percent of
monies payable to defendant by the United States of America is
contrary to law,” referring to its opinions in Phillips v. Phillips,
34 N.C. App. 612, 239 S.E. 2d 743 (1977) and Elmwood wv.
Elmwood, 34 N.C. App. 652, 241 S.E. 2d 693 (1977).° The Court of
Appeals vacated this order in its entirety and remanded the case
to the district court "for further proceedings not inconsistent
with” Phillips and Elmwood. Plaintiff’'s motion to dissolve the 6
December 1977 stays was denied.

We issued our writ of certiorari on plaintiff’s application to
consider the correctness of the Court of Appeals’ 5 June 1978 rul-
ings. We conclude that all these rulings must be vacated on pro-
cedural grounds.

[1] Defendant’s appeal from Judge Henderson’s 27 September
1977 order was simply not before the Court of Appeals on 5 June
1978. Defendant’s challenge to that order, qua appeal on its
merits, was derailed procedurally when defendant failed to com-
ply with the Rules of Appellate Procedure following Judge
Henderson's settlement of the record on appeal. Within ten days

5. This opinion was later modified in Elmwood v. Elmwood, 295 N.C. 168, 244 S.E. 2d 668 (1978).
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of the settlement on 16 February 1978 defendant was required to
obtain the clerk’s certification of the record. App. R. 11(e). Within
ten days of the clerk’s certification of the record, and no later
than 150 days after giving notice of appeal, defendant was re-
quired to file the settled record in the Court of Appeals. App. R.
12(a). He did neither of these things. He did nothing within the
time permitted by the Rules.

“Ordinarily our legal system operates in an adversary mode.
One incident of this mode is that only those who properly appeal
from the judgment of the trial divisions can get relief in the ap-
pellate divisions. This can be a strict requirement.” In re Lan-
caster, 290 N.C. 410, 424, 226 S.E. 2d 371, 380 (1976). The Rules of
Appellate Procedure are mandatory. Walter Corporation v.
Gilliam, 260 N.C. 211, 132 S.E. 2d 313 (1963). They are designed to
keep the process of perfecting an appeal flowing in an orderly
manner. “Counsel is not permitted to decide upon his own enter-
prise how long he will wait to take his next step in the appellate
process.” Ledwell v. County of Randolph, 31 N.C. App. 522, 528,
229 S.E. 2d 836, 837 (1976). Thus, where an appellant fails “within
the time allowed by these rules or by order of the court to take
any action required to present the appeal for decision, the appeal
may on motion of any other party be dismissed. Prior to the
docketing of an appeal in an appellate court motions to dismiss
are to be made to the court . . . from which appeal has been
taken.” App. R. 25. A fajlure by appellant to meet the re-
quirements of App. R. 1llle), Ledwell v. County of Randolph,
supra, or to comply with the mandate of App. R. 12(a), Byrd v.
Alexander, 32 N.C. App. 782, 233 S.E. 2d 654 (1977), works a loss
of the right of appeal. In re DeFebio, 237 N.C. 269, 74 S.E. 2d 531
(1953). Judge Henderson thus acted correctly on 6 April 1978 in
dismissing defendant’s appeal from the order of 27 September
1977. The Court of Appeals erred in ignoring this ruling. There
being no appeal pending in the appellate division after the
appeal’s dismissal on 6 April, the Court of Appeals had no
authority on 5 June to consider the merits of the order.

[2] Nor was this order placed before the Court of Appeals for
review by way of defendant’s petition for certiorari filed on 6
March. That petition was made solely for the purpose of preserv-
ing an exception to the trial judge’s settlement of the record; it
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did not itself serve to keep alive the case on appeal.’ Neither did
it suffice as a petition for certiorari to review matters other than
the challenged settlement of the record. When used as at common
law to bring up for review the judicial action of an inferior
tribunal, certiorari triggers appellate scrutiny not of the full case,
but only of the action complained of. Harrell v. Powell, 249 N.C.
244, 106 S.E. 2d 160 (1958); Belk’s Department Stores, Inc. v.
Guilford County, 222 N.C. 441, 23 S.E. 2d 897 (1942). If the Court
of Appeals had desired to exercise its supervisory powers under
G.S. TA-32(c) and treat the defendant’s March 6 petition as one in-
tended to bring up the entire case for review, the proper course
would have been to require the seictled record to be duly docketed
for briefing pursuant to App. R. 12(b) and 13 prior to the
dismissal of 6 April. This step not only would have forced the
perfection of defendant’s appeal and insulated it from dismissal
by the district court, but also would have afforded plaintiff the
critical opportunity to be heard on the merits of the appeal.” As it
was, the appeal itself expired of its own inertia in early April.
The Court of Appeals was without jurisdiction two months later
to revive by a petition for limited certiorari defendant’s right to
bring up a case on appeal which had been lost by defendant’s pro-
cedural defaults. Bell v. Nivens, 225 N.C. 35, 33 S.E. 2d 66 (1945);
State v. Freeman, supra, n. 6. Its action in vacating the 27
September order must itself be vacated. Shepard v. Leonard, 223
N.C. 110, 25 S.E. 2d 445 (1943).

[3] The Court of Appeals also erred in denying plaintiff’s motion
to dissolve the 6 December stay of Judge Henderson's 27
September order. Application to the appellate division to stay a
determination of an inferior court is properly considered only
“when an appeal has been taken or a petition for mandamus, pro-
hibition, or certiorari has been filed to obtain review of the judg-
ment, order, or other determination.” App. R. 23(a)(1). The writ of
supersedeas may issue only in the exercise of, and as ancillary to,

6. Generally the action of the trial judge in settling the record on appeal when the parties cannot agree
thereon is final and not subject to direct appeal. However, a challenge to the trial court’s settlement may be
preserved by an application for certiorari made incidentally with the perfection of the appeal upon what
record there is. Perfection, including docketing, is still necessary to the preservation of the whole appeal
because until a record on appeal is filed and docketed, there is nothing pending before the appellate division.
The bare petition for certiorari to review the settlement does not itself suffice as a record of the “case on ap-
peal." State v. Freeman, 114 N.C. 872, 19 S.E. 630 (1894); State v. Waddell, 3 N.C. App. 58, 164 S.E. 2d 75
(1968). See State v. Goock, 94 N.C. 982 (1886); Lindsay v. Brawley, 226 N.C. 468, 38 S.E. 2d 528 (1946).

7. 1t should be beyond question that the right to notice and an opportunity to be heard on motions in a
lawsuit is “critically important to the non-movant”; its omission by the court cannot be considered of little con-
sequence. Pask v. Corbitt, 28 N.C. App. 100, 220 S.E. 2d 378 {1975).
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the revising power of an appellate court; its office is to preserve
the status quo pending the exercise of appellate jurisdiction. New
Bern v. Walker, 255 N.C. 355, 121 S.E. 2d 544 (1961); Bank wv.
Stanley, 13 N.C. (2 Dev.) 476 (1830). When an appeal of the order
to which the stay of supersedeas is directed is not perfected, the
stay must be dissolved. Since defendant neither perfected his ap-
peal from the 27 September order nor made timely application for
certiorari to have the order reviewed as on appeal, the Court of
Appeals should have granted plaintiff’'s motion to have the stay
dissolved.

Likewise the Court of Appeals erred in failing to dissolve its
stay of Judge Henderson’s 22 November 1977 order. There is
nothing in any of the papers before us suggesting that defendant
even purported to appeal from this order. Nothing indicates that
he excepted to it, gave notice of appeal from it, or even asked
that it be included in the record on appeal relating to the 27
September order.

Therefore the 5 June 1978 rulings of the Court of Appeals
vacating Judge Henderson’s 27 September 1977 order and deny-
ing plaintiff’s motion to dissolve the stays of 6 December 1977 are
reversed. Because of defendant’s procedural defaults, the orders
of the trial division remain in full force and effect.

Reversed.

Justices BRITT, BROCK, and CARLTON did not participate in
the consideration or decision of this case.

STATE OF NORTH CAROLINA v. LEE THOMAS HAMILTON

No. 26
(Filed 3 October 1979)

1. Criminal Law § 15.1— pretrial publicity —denial of change of venue
The trial court in a prosecution for burglary, kidnapping and rape did not
abuse its discretion in the denial of defendant’s motion for a change of venue
because of unfavorable pretrial publicity.



N.C] FALL TERM 1979 239

State v. Hamilton

2, Criminal Law § 66.8 — admissibility of photograph used in photographic iden-
tification
A photograph of defendant used in a photographic identification procedure
was properly admitted in evidence where a rape and kidnapping victim im-
mediately picked out a photograph of defendant as her assailant when shown
photographs of five young black males; the photograph of defendant had been
taken at the sheriff's office after his arrest earlier that day; and the evidence
showed that officers had probable cause to arrest defendant and that his ar-
rest was therefore lawful.

3. Criminal Law § 66.16— in-court identification—no taint from pretrial
photographic identification
A rape and kidnapping victim was properly permitted to identify defend-
ant at trial as her assailant where the court found upon supporting voir dire
evidence that the victim had ample opportunity to view defendant at the time
the crimes were committed; a pretrial photographic procedure was not illegal;
and the victim’s identification of defendant at trial was of independent origin
and not tainted by the pretrial photographic identification.

4. Criminal Law § 113.1— instructions supported by evidence

In a prosecution for burglary, kidnapping and rape, the trial court in its
review of the evidence did not mistakenly quote defendant as stating that his
girl friend burned his clothing when defendant did not in fact testify at trial,
since the record shows that the court was referring to a statement of an S.B.I.
agent or some other witness. Furthermore, the court’s reference in the charge
to blood having been found on defendant’s clothing was supported by the
evidence at trial.

5. Criminal Law § 114.2— instructions —“confession” by defendant — conflicting
statements by defendant —no expression of opinion
In a prosecution for first degree burglary, kidnapping and rape, the trial
court did not express an opinion in instructing the jury, “The evidence tends
to show that the defendant confessed that he committed the crime charged in
this case,” since defendant’s statement to officers did in fact amount to a “con-
fession” of the crimes of first degree burglary and rape. Nor did the court ex-
press an opinion in instructing that defendant “made two conflicting
statements” where defendant did make conflicting statements as to how blood
got on his clothing, and the court's statement merely reminded the jury that
they should consider both statements.

Justice BROCK took no part in the consideration or decision of this case.

APPEAL by defendant from McConnell, J., 4 December 1978
Criminal Session of UNION Superior Court.

Upon bills of indictment proper in form, defendant was tried
for (1) first-degree rape, (2) kidnapping and (3) first-degree
burglary. The alleged victim of the rape and kidnapping charges
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was Teresa Janet Pressley, 11 years old. The home allegedly
burglarized was that of Teresa’s father, James W. Pressley.
Defendant pled not guilty to all charges.

Evidence presented by the state is summarized briefly as
follows:

On 4 October 1978 the James Pressley family was residing in
a new home in the town of Wingate, N. C. The family consisted of
Mr. and Mrs. Pressley and four children, including 11-year-old
Teresa and 8-year-old Debbie. At about 10:00 p.m. on that date
the family went to bed, all windows and doors leading to the out-
side of the house being closed. Teresa and Debbie shared a
bedroom together.

Around midnight Teresa awoke and found a man in her room.
The man lifted her from her bed, put her through an open win-
dow onto the ground and then went out the window behind her.
Teresa began running and the man caught her and threatened her
with a knife. He then carried her to some tall grass or weeds at
the edge of the yard and forcibly had sexual intercourse with her.

After the man left, Teresa went to the front door of her
home and screamed for her parents. They awoke, went to the
door and admitted her into the house. She was bleeding from her
genital area and told her parents what had happened.

Police officers were called and the sheriff caused a
bloodhound to be used. The dog picked up a trail in the Pressley
yard and proceeded some three or four blocks to a house occupied
by defendant’'s girl friend. She gave the police permission to
search the house and they found defendant hiding behind some
clothing in a closet. His underwear had blood on it.

Defendant was arrested and several hours later he made a
statement. He stated that he entered the Pressley home by
removing a screen and entering a bedroom window; that the room
was occupied by two people; that a young girl went with him
through the window and into the yard; and that he had sexual in-
tercourse with her. He further stated that she consented to hav-
ing intercourse with him.

Teresa was carried to the hospital where she was examined
and treated. Surgery was required to repair torn places in her
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genital area. Later that day she viewed several photographs and
identified defendant as her assailant. She positively identified him
at trial.

Defendant offered no evidence.

The jury found defendant guilty as charged. The court con-
solidated the rape and kidnapping cases for purpose of judgment.
It then entered judgments imposing two life sentences to begin at
the expiration of a 20-25 year sentence imposed on 16 May 1978 in
Union County in Case No. 78CRS1731.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Thomas F. Moffitt, for the State.

Joe P. McCollum, Jr., for defendant-appellant.

BRITT, Justice.

[1] By his first assignment of error, defendant contends the trial
court erred in denying his motion for a change of venue because
of unfavorable pretrial publicity. The assignment is without
merit. This motion was addressed to the sound discretion of the
trial judge and his ruling thereon will not be disturbed absent a
showing of abuse of discretion. 4 Strong’s N.C. Index 3d, Criminal
Law § 15.1. We perceive no abuse of discretion in this case.

By his second and third assignments of error, defendant con-
tends the trial court erred (1) in admitting into evidence
photographs of him and others used in the identifying procedure,
and (2) in admitting Teresa’s testimony identifying him as her
assailant. There is no merit in these assignments.

[2] With respect to the photographs, defendant argues that in
State v. Accor and Moore, 277 N.C. 65, 175 S.E. 2d 583 (1970), this
court recognized the principle that when photographs are used to
identify a defendant, the state must show that a photograph of
the defendant was lawfully obtained; and that absent such a show-
ing, the photograph and evidence relating thereto, when objected
to by the defendant, are inadmissible at trial. We hold that the
principle was not violated in the case at hand.

While she was testifying, Teresa was asked if she could iden-
tify the man who committed the acts complained of. Defendant ob-
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jected, the jury was taken from the courtroom, and the court
conducted a voir dire. Evidence presented at the voir dire tended
to show that around 11:00 a.m. on 5 October 1978 Sheriff Fowler
and other officers went to Teresa’s hospital room. After obtaining
permission from hospital personnel to talk to her, they proceeded
to do so. She told them that she would be able to identify the man
who molested her. The officers thereupon placed photographs of
five young black males, including defendant, on a table and
Teresa immediately selected a photograph of defendant as a
photograph of her assailant.

The photograph of defendant had on it the date of 5 October
1978 and the sheriff testified that it was made on that date. Other
testimony showed that defendant was arrested at the home of his
girl friend around 3:30 that morning, carried to the sheriff’s office
and “processed” which included being photographed and finger-
printed. Following the voir dire the court made findings of fact
and concluded, among other things, that “there were no illegal
identification procedures” in connection with the victim's iden-
tification of defendant.

G.S. 15A-502(a)(1) authorizes the photographing of a person
charged with a felony or a misdemeanor when the person has
been “arrested”; G.S. 15A-502(b) and (c) set forth certain excep-
tions not pertinent to the case at hand. Of course, the arrest must
have been lawful. The evidence in this case was more than suffi-
cient to show that there was probable cause to arrest defendant
on the morning of 5 October 1978, hence his arrest was lawful.

A new trial was granted in Accor and Moore primarily for
the reason that there was no showing that defendants were being
lawfully detained at the time their photographs were being taken.
That was not the case here.

[3] With respect to the admission of Teresa’s testimony identify-
ing defendant, clearly there was no error. She testified at the voir
dire. The court found and concluded that she had ample oppor-
tunity to view defendant at the time the crimes were committed,
that there was nothing to indicate that her identification was
tainted and that her identification of defendant at trial was of in-
dependent origin, based solely on what she saw at the time the
alleged crimes were committed. The court’s findings are amply
supported by the evidence, therefore, this court is bound by
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them. State v. Woods, 286 N.C. 612, 213 S.E. 2d 214 (1975), death
sentence vacated, 428 U.S. 903 (1976); State v. Tuggle, 284 N.C.
515, 201 S.E. 2d 884 (1974). The findings fully support the conclu-
sions of law.

Defendant’s main argument on these assignments appears to
be that the court did not make sufficient findings of fact. Should
we concede that point, which we do not, the error was harmless
in view of the fact that the record shows that the pretrial iden-
tification procedure was proper and that the in-court identifica-
tion of defendant had an origin independent of the pretrial
identification. State v. Stepney, 280 N.C. 306, 185 S.E. 2d 844
(1972); State v. Williams, 274 N.C. 328, 163 S.E. 2d 353 (1968).

[4] By the next assignment of error argued in his brief, defend-
ant contends the trial court erred in reciting evidence in the jury
charge that was not presented to the jury. This assignment has
no merit.

Defendant argues that the court mistakenly referred to
evidence (1) quoting him as stating that his girl friend burned his
clothing, and (2) that blood was found on his clothing. He submits
that while such evidence was shown on voir dire, it was not
presented to the jury. We disagree.

A careful examination of the jury charge discloses that while
the court was reviewing the testimony, and particularly that of
S.B.I. Agent Richardson which included statements made by
defendant to him, the court said that “he stated that she had
burned them (defendant’s clothing) out in the backyard”. This
statement standing alone might indicate that the court was refer-
ring to defendant. However, the next sentence in the charge is:
“That was brought out on cross-examination of one of the
witnesses.” Defendant was not a witness at trial. Therefore, it is
clear that the court was referring to a statement by Agent
Richardson or some other witness.

The reference in the jury charge to blood having been found
on defendant’s clothing is clearly supported by the evidence. The
statement given by defendant to Agent Richardson (Exhibit 16)
was admitted into evidence and it contains several references to
blood on defendant’s clothing.

The assignment of error is overruled.
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[5] By the last assignment of error argued in his brief, defendant
contends the trial court committed error by expressing an opinion
on the evidence. We find no merit in this assignment.

Evidently this assignment is based on Exceptions 9 and 10 to
the jury charge. Portions of the charge relating to these excep-
tions are as follows:

The fact that he made a statement should be scrutinized
by you. He would contend that he didn’t make it; and if he
did make it, it wasn’t voluntary. You heard the officers
testify that they advised him of his constitutional rights to
remain silent, and the other rights that they advised him of;
and that he made this statement; and that he made it freely
and voluntarily. That is a matter for the jury to determine.
(The evidence tends to show that the defendant confessed
that he committed the crime charged in this case.)

EXCEPTION NO. 9

That is what the statement said. If you find that the defend-
ant made that confession, then you will consider all of the cir-
cumstances under which it was made in determining whether
it was a truthful confession, and the weight you will give it.

(He made two conflicting statements.)
EXCEPTION No. 10

The defendant will contend that he was under pressure to
make it, and that it was not a voluntary statement; and that
it was not truthful; that the first statement was the truth. He
contends they were conflicting statements, and you should
consider this.

With respect to Exception 9, this court has approved many
times the use of the words “the evidence tends to show”. See
State v. Roberts, 293 N.C. 1, 235 S.E. 2d 203 (1977); State wv.
Bailey, 280 N.C. 264, 185 S.E. 2d 683, cert. denied, 409 U.S. 948
(1972); State v. Huggins, 269 N.C. 752, 153 S.E. 2d 475 (1967). We
then consider whether the statement referred to amounted to “a
confession” of the crimes charged.

In his statement defendant admitted going to the Pressley
home in the nighttime, removing the screen from and raising the
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window of a bedroom occupied by two persons, entering the room
through the open window, going back through the window with
11-year-old Teresa, going with her to some weeds at the edge of
the yard and having sexual intercourse with her.

G.S. 1421 provides, inter alia, that every person who
unlawfully and carnally knows and abuses any female child under
the age of 12 years shall be guilty of rape. Burglary in the first
degree is the breaking and entering during the nighttime of an
occupied dwelling or sleeping apartment with intent to commit a
felony therein. State v. Bell, 285 N.C. 746, 208 S.E. 2d 506 (1974).
Clearly, defendant’s statement amounted to a “confession” of the
crimes of rape and burglary in the first degree, two of the three
offenses with which he was charged.

With respect to the court’s instruction that defendant made
two conflicting statements, this instruction, when considered with
the quoted sentences which follow, was favorable to defendant. In
the first statement, defendant said that any blood on his clothing
came from Fleeta (his girl friend). In the second statement he said
that there was blood on his clothing after he had intercourse with
Teresa and that Fleeta questioned him about it. The court’s in-
struction reminded the jury that they should consider both of the
statements. The burden is on defendant not only to show error
but that the error was prejudicial to him. 4 Strong’s N.C. Index
3d, Criminal Law § 167. This he has failed to do.

We conclude that defendant received a fair trial free from
prejudicial error.

No error.

Justice BROCK took no part in the consideration or decision of
this case.
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NATIONWIDE MUTUAL INSURANCE COMPANY v. ANDREW CURRIE
CHANTOS

No. 7
(Filed 3 October 1979)

1. Automobiles § 46 — opinion testimony as to speed —admissibility
Defendant driver of an automobile could properly give his opinion as to
the speed of his automobile just prior to the accident giving rise to this cause
of action, since defendant’s testimony revealed that he was a person of at least
ordinary intelligence and experience and that he had a reasonable opportunity
to judge the speed of the vehicle he was operating.

2. Automobiles § 53.1— loss of control of vehicle —crossing into lane of oncoming
traffic —reason other than negligence —jury question
In an action to recover from defendant an amount paid to a third person
for injuries sustained in an automobile accident where defendant stipulated
that the car he was operating crossed over the median into the lane of traffic
going in the opposite direction and collided with the third person’s car, a jury
question was nevertheless presented where defendant offered evidence that
his car, which was travelling at 25 mph, skidded and went into a spin when he
drove it onto a recently repaved bridge which was covered with rain water,
and such evidence tended to show that defendant was in the lane of oncoming
traffic from a cause other than his own negligence.

3. Appeal and Error §§ 45.1, 63 — misapprehension of law by trial court —refusal
to set verdict aside —error not discussed in brief —abandonment of assignment
of error

Where the trial court would have set the verdict aside but for its
misunderstanding that an earlier decision of the Supreme Court required that
the matter be submitted to and determined by the jury, such error of the
court in misconstruing the law would entitle plaintiff to have the cause
remanded to the trial judge for consideration of its motion to set the verdict
aside; however, because plaintiff did not raise the question in its brief, such
assignment of error is deemed abandoned.

Justice BRoCK did not participate in the consideration or decision of this
case.

Justice HUSKINS dissenting.

ON certiorari to review judgment of Bailey, J., entered at the
16 October 1978 Session of WAKE Superior Court.

This case has been tried four times and this marks its fourth
appearance in the appellate division. The first trial resuited in a
summary judgment in favor of defendant; that judgment was
reversed by the Court of Appeals. See 21 N.C. App. 129, 203 S.E.
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2d 421 (1974). The second trial also resulted in a summary judg-
ment in favor of defendant and that judgment was reversed by
the Court of Appeals. 256 N.C. App. 482, 214 S.E. 2d 438, cert.
denied, 287 N.C. 465, 215 S.E. 2d 624 (1975).

Following the third trial, judgment was again entered for
defendant. Plaintiff appealed from that judgment and this court
allowed plaintiff's petition for discretionary review prior to deter-
mination by the Court of Appeals. In an opinion reported at 293
N.C. 431, 238 S.E. 2d 597 (1977), this court ordered a new trial and
stated that the following issues should be submitted to the jury:

1. Was Charles Edward McDonald injured and damaged by
the negligence of defendant?

2. Was plaintiff's settlement with McDonald made in good
faith?

3. Was plaintiff's settlement with McDonald fair and
reasonable?

4. What amount is plaintiff entitled to recover?

Said issues were submitted at the fourth trial. The jury
answered the first issue “No” and, in view of that answer and in-
structions of the court, it did not answer the other issues. From
judgment entered on the verdict in favor of defendant, plaintiff
gave notice of appeal and we allowed plaintiff's petition for cer-
tiorari prior to determination of the case by the Court of Appeals.

Ragsdale & Liggett, by George R. Ragsdale and Robert R.
Gardner, for plaintiff-appellant.

Johnson, Patterson, Dilthey & Clay, by Ronald C. Dilthey,
for defendant-appellee.

BRITT, Justice.

Plaintiff instituted this action seeking reimbursement from
defendant of the sum of $9,581.25 which plaintiff had paid to
Charles E. McDonald (McDonald) in settlement for personal in-
juries and property damage sustained by McDonald in a collision
with an automobile insured by a policy of insurance issued by
plaintiff to Mr. and Mrs. David Earl Williams. Plaintiff’s allega-
tions are summarized as follows:
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On 30 January 1971 Mrs. Williams allowed her minor son
David to use her 1965 Mustang automobile which was insured by
the policy referred to above. David, in turn, gave defendant, who
was then 16 years old, permission to use the car. While in lawful
possession of the Williams car, defendant negligently operated
the same and caused a collision with an automobile operated by
McDonald. Defendant’s negligence was the proximate cause of
serious personal injuries and substantial property damage suf-
fered by McDonald. Plaintiff thereafter notified defendant that it
was reserving all rights and defenses under the provisions of the
Williams policy, but, nonetheless, under its reservation of rights
and at the request of defendant, proceeded in good faith to settle
the McDonald claim against defendant for the sum of $9,581.25.
As a result of this settlement, plaintiff obtained a release which
forever discharged defendant from any further liability to
McDonald. Defendant was in lawful possession of the insured
automobile. Therefore, plaintiff was required by the terms of G.S.
20-279.21(b) to extend coverage to defendant. Plaintiff is entitled
to reimbursement from defendant pursuant to the provisions of
G.S. 20-279.21(h) and the policy.

In his answer, the defendant admitted that while he was in
lawful possession of the insured vehicle, he was involved in an ac-
cident with McDonald, and that McDonald suffered personal in-
juries and property damage in the collision. He further alleged
that plaintiff was obligated to extend protection to him. He
denied that the collision was caused by his negligence and that he
was liable to plaintiff in any amount.

Plaintiff's evidence pertinent to this appeal tended to show:
that the collision occurred during daylight hours on North
Boulevard in the City of Raleigh at or near the bridge which car-
ries boulevard traffic over Peace Street; that it was raining at the
time; that North Boulevard at that point had three lanes for
southbound traffic and three lanes for northbound traffic; that
McDonald was traveling south on the inside lane; that defendant
was traveling north; that the Mustang defendant was driving left
the northbound lanes, went across a concrete median eight inches
high into the southbound lanes and hit McDonald's car head on;
and that the tires on the Mustang were slick.

Evidence favorable to defendant tended to show: Shortly
before the collision, he drove onto the parking lot of a small shop-
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ping center located on the east side of North Boulevard and a
short distance south of Peace Street. It was raining. Before
reentering the boulevard, defendant came to a complete stop at
the north entrance of the shopping center parking lot. He then
drove onto the boulevard, proceeding north. As he entered the
bridge at about 25 m.p.h., the car went out of control into a spin,
crossed the median into the southbound lane and collided with the
McDonald car. A new coat of asphalt had been recently applied on
the bridge. At the time defendant entered the bridge, it was
covered with water. The speed limit at said point was 45 m.p.h.

Prior to trial defendant stipulated that on the date in ques-
tion, while driving the Mustang north on Downtown Boulevard
during a rainstorm, he left the northbound lane, crossed over into
the southbound lanes and collided with McDonald’s car which was
traveling south.

For further elaboration on the evidence and the contentions
of the parties, see the opinions of this court and the Court of Ap-
peals cited above. While numerous questions were addressed in
the prior appeals, the questions pertinent to this appeal are very
limited and only they are discussed here.

In the first two assignments of error brought forward and
discussed in its brief, plaintiff contends the trial court erred (1) in
refusing to strike the opinion testimony of defendant relative to
the speed of the automobile he was driving, and (2) in denying
plaintiff’s motion for directed verdict on the issues. We find no
merit in these assignments, and, since they are closely related, we
will discuss them together.

[1] On direct examination defendant testified that the bridge
was some 75 to 100 yards north of the shopping center exit where
he entered the boulevard from a completely stopped position; that
he gradually increased his speed and moved over into the left
northbound lane; that when he entered upon the bridge, he was
traveling about 25 m.p.h.; and that he began to skid or spin im-
mediately after going upon the bridge.

During a vigorous cross-examination, defendant steadfastly
reaffirmed his statement that he was driving approximately 25
m.p.h.—30 m.p.h. at the most. He further stated that while he
was not sure whether he observed the speedometer, he based his
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opinion as to speed on the cautiousness with which he entered the
boulevard, the ‘“climatic situation”, the fact that he did not ac-
celerate very fast, the short distance he had traveled, and his im-
pression that “the terrain around me was not flashing by”. He
also stated that while he knew his friend David Williams had
“burned the rubber” on the Mustang, he did not know that the
tires were slick.

It is well settled in North Carolina that a person of ordinary
intelligence and experience is competent to state his opinion as to
the speed of a vehicle when he has had a reasonable opportunity
to observe the vehicle and judge its speed. 2 Strong’s N.C. Index
3d, Automobiles § 46 and cases cited therein. A review of defend-
ant’s testimony clearly discloses that he was a person of at least
ordinary intelligence and experience and that he had a reasonable
opportunity to judge the speed of the vehicle he was operating.
That being true, the evidence was competent, and its credibility
was for the jury to decide.

[2] With respect to its motion for directed verdict, plaintiff
argues that defendant’s stipulation that he drove across the me-
dian and collided with McDonald head on establishes that defend-
ant was negligent per se. Plaintiff further argues that defendant’s
testimony that he was traveling only 25 m.p.h. was of no pro-
bative value in light of the physical evidence presented and
should, therefore, be disregarded.

We agree with plaintiff's assertion that a violation of G.S.
20-146 (requiring a vehicle operator to drive on the right side of
the highway, with certain exceptions) is negligence per se. Reeves
v. Hill, 272 N.C. 352, 158 S.E. 2d 529 (1968); Lassiter v. Williams,
272 N.C. 473, 158 S.E. 2d 593 (1968). However, a defendant may
escape liability by showing that he was on the wrong side of the
road from a cause other than his own negligence. Anderson v.
Webb, 267 N.C. 745, 148 S.E. 2d 846 (1966). See also Ramsey .
Christie, 19 N.C. App. 255, 198 S.E. 2d 470 (1973).

While defendant in the instant case stipulated that the car he
was operating crossed over the median into the southbound lane
and collided with McDonald, he also offered evidence tending to
show that he was in the southbound lane from a cause other than
his own negligence. Therefore, a jury question was presented and



N.C] FALL TERM 1979 251

Insurance Co. v. Chantos

the trial court properly denied plaintiff's motion for a directed
verdict on the first issue. Anderson v. Webb, supra.

Having held that plaintiff was not entitled to a directed ver-
diet on the first issue, we need not consider its contention that it
was entitled to a directed verdict on the other issues because
answers in favor of plaintiff on those issues were dependent upon
an answer in its favor on the first issue.

Plaintiff states its third question as follows: “Did the trial
court err in denying Nationwide’s Motion for a Judgment Not-
withstanding the Verdict on the first issue and for refusing to set
the verdict aside?”

For plaintiff to be entitled to judgment notwithstanding the
verdict (n.o.v.} on the first issue, it must first be determined that
it was entitled to a directed verdict on that issue. G.S. 1A-1, Rule
50. Having already held that plaintiff was not entitled to a
directed verdict, we also hold that it was not entitled to a judg-
ment n.o.v.

Finally, we consider whether the trial court erred in refusing
to set the verdict aside. After the jury returned its verdict, plain-
tiff moved for judgment n.o.v. on the first issue and for a new
trial on the grounds that the verdict was against the greater
weight of the evidence. After arguments of counsel, the trial
judge stated that he would have granted plaintiff's motion for
directed verdict except that the Supreme Court had mandated
that the issues be submitted. He thereupon denied the motion for
judgment n.o.v. While the court properly denied plaintiff’s motion
for a directed verdict, it stated the wrong reason for doing so, the
proper reasons being hereinabove stated.

[3] Counsel then made arguments on the question of setting the
verdict aside after which the trial judge stated that he agreed
with plaintiff’s counsel. His Honor further stated: “The verdict of
the jury shocks me but I'm not going to set it aside. And the only
reason on earth I'm not going to set it aside is that the Supreme
Court stipulated that it would be a jury issue.”

Obviously, the trial judge was referring to our former opin-
ion which set out the issues warranted by the pleadings and the
evidence. Nevertheless, His Honor grossly misconstrued our opin-
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ion in concluding that he had been deprived of his authority
granted by G.S. 1A-1, Rule 59, and particularly his authority
under subsection (7}, to set the verdict aside because of insuffi-
ciency of the evidence to justify the verdict.’

Upon proper presentation to this court, the error of the trial
judge in misconstruing the law would entitle plaintiff to have the
cause remanded to the trial judge for consideration of its motion
to set the verdict aside because of “insufficiency of the evidence
to justify the verdict” or, to use the term in common usage, for
the reason that the verdiet “was against the greater weight of
the evidence”. Where a ruling is based upon a misapprehension of
the applicable law, the cause will be remanded in order that the
matter may be considered in its true legal light. 1 Strong’s N.C.
Index 3d, Appeal and Error § 63.

However, while plaintiff raised the question regarding the
failure of the trial court to grant its motion to set the verdict
aside for the reason that it was against the greater weight of the
evidence, it abandoned the assignment in its brief. At no place in
the brief does plaintiff argue the assignment with respect to this
question. “Questions raised by assignments of error in appeals
from trial tribunals but not then presented and discussed in a par-
ty’s brief, are deemed abandoned.” Rule 28, Rules of Appellate
Procedure, 287 N.C. 671, 741.

Furthermore, plaintiff concludes its brief with the following
statements: “Nationwide has not asked for and does not seek a
new trial. . . . Believing in its entitlement to the motions sought,
Nationwide seeks only that relief here, and respectfully prays this
Court to grant it a judgment n.o.v. on the first issue and directed
verdicts on the second and third.”

For the reasons stated, the verdict and judgment of the trial
court will not be disturbed.

No error.

Justice BROCK did not participate in the consideration or
decision of this case.

1. Rule 59 supercedes former G.S. 1-207 which authorized the trial judge to set aside a verdict and grant
a new trial “upon exceptions, or {or insufficient evidence, or for excessive damages”. The term “against the
greater weight of the evidence" came into usage as synonymous with “insufficiency of the evidence". See 2
Melntosh, N.C. Practice and Procedure 2d, § 1596(4) and cases cited therein.
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Justice HUSKINS dissenting.

At the fourth trial of this case the jury answered the first
issue “No,” saying that Charles Edward McDonald was not in-
jured and damaged by the negligence of defendant. Plaintiff,
among other things, moved to set the verdict aside as against the
greater weight of the evidence. That motion, as well as others,
was denied by Judge Bailey, not on the merits but on the ground
that the decision of this Court following the third trial, 293 N.C.
431, 238 S.E. 2d 597 (1977), required him to submit certain issues
to the jury and to render judgment accordingly. Plaintiff then
petitioned this Court for a writ of mandamus to require Judge
Bailey to consider the various motions on their merits. We
treated that document as a petition for certiorari and allowed it.
Therefore, in actuality, the question before this Court on this ap-
peal is whether Judge Bailey erred in refusing to consider on its
merits the plaintiff's motion to set the verdict aside.

Judge Bailey’s comments during the arguments for and
against the various motions after verdict clearly indicate that he
acted under the misapprehension that this Court’s decision,
reported in 293 N.C. 431, required him (1) to submit the issues set
out in that opinion whether or not the evidence offered at the
fourth trial justified submission, (2) to sign a judgment on the ver-
dict, (8) to refuse to set the verdict aside even though it be
against the greater weight of the evidence, and (4) to prohibit a
peremptory instruction on any and all of the first three issues
regardless of what the evidence was. For example, Judge Bailey
stated to counsel: The jury’s verdict “shocks my conscience.. . . I
don’t see how the jury reached the conclusion to save my life. . . .
The verdict of the jury shocks me but I am not going to set it
aside. And the only reason on earth I'm not going to set it aside
is that the Supreme Court stipulated that it would be a jury
issue.” The record contains other expressions of like import.

QOur decision did not repeal the Rules of Civil Procedure and
it should not have impaired Judge Bailey’s common sense. If the
verdict was so far out of line as to “shock” Judge Bailey’s consci-
ence, and I think it must have been, then he should have set the
verdict aside.

For the reasons stated I dissent from the majority opinion
and vote to remand this case so that Judge Bailey may pass upon
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the motion to set the verdict aside in the exercise of his sound
discretion. Justice is not served when unseemly verdicts are sus-
tained on technicalities. We have said many times that where a
ruling or a judgment is based upon a misapprehension of ap-
plicable law, the cause will be remanded in order that the matter
may be considered in its true legal light. See Helms v. Rea, 282
N.C. 610, 194 S.E. 2d 1 (1973); Myers v. Myers, 270 N.C. 263, 154
S.E. 2d 84 (1967); Davis v. Davis, 269 N.C. 120, 152 S.E. 2d 306
(1967).

STATE OF NORTH CAROLINA v. AUBREY LEWIS POOLE

No. 9
(Filed 3 October 1979)

1. Homicide § 30— first degree murder charged —instruction on second degree
murder required
The trial court in a first degree murder prosecution should have in-
structed the jury on second degree murder, since (1) evidence that defendant
had a conversation with deceased inside and outside a bar, told deceased’s
companion that deceased “had gone for bad,” ran to his pickup truck, pulled
out his rifle, slung the barmaid out of the way when she tried to intercede, and
then shot deceased once was sufficient for the jury to infer that defendant did
not think before acting and did not act cooly and calmly with premeditation
and deliberation; and (2) where the State relies upon premeditation and
deliberation to support a conviction of first degree murder, the court must
submit to the jury an issue of murder in the second degree.

2, Criminal Law §§ 73.2, 73.4— spontaneous utterance —corroborative testimony

Testimony by an eyewitness to a murder that, when defendant ran to his
pickup truck to get his rifle, a barmaid ran up to the truck and said, “Pee
Wee, stop, don’t do it,” was admissible as a spontaneous utterance; further-
more, testimony by a detective as to what the eyewitness told him was ad-
missible to corroborate the eyewitness’s testimony.

Justice BrRock did not participate in the consideration or decision of this
case.

Justice HUSKINS dissenting in part.

APPEAL by defendant from Collier, J., at the 2 October 1978
Criminal Session of IREDELL Superior Court.
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The defendant was charged in an indictment, proper in form,
with the first degree murder of Ivory Alfonzo Vanderburg. In a
warrant he was charged with the misdemeanor of assault by
pointing a gun at James Edward Caldwell. The defendant pleaded
not guilty to both charges, and the cases were consolidated for
trial over the objection of the defendant.

The evidence for the State tended to show the following:

After playing in a softball game on 22 April 1978, Vander-
burg asked Caldwell to take him home. The two stopped off for a
beer at the home of Mr. Redfer, the manager of their ball team.
After the two left Redfer’s house in Caldwell’s car, they proceed-
ed on Highway 21 toward Vanderburg’s house. As they ap-
proached Baxter’s, which is a grocery store —beer parlor—gas
station located on Highway 21 between Mooresville and Trout-
man, Vanderburg suggested that they stop for a beer.

When they went inside the station, Caldwell noticed that
there were twenty to twenty-five people in the bar area, and he
and Vanderburg were the only blacks present. Caldwell ordered
two beers and spoke to the barmaid because he knew her “in-
directly from other places.” Caldwell felt a rush of air go past his
head (apparently resulting from defendant swinging at him with
his fist) which caused him to drop his beer. He turned and faced
the defendant, Aubrey Lewis Poole, whose nickname was Pee-
Wee. Caldwell asked the defendant why he had swung at him, and
defendant said it was because the barmaid was his girl. Caldwell
explained that he knew her. Defendant apologized and replaced
his beer. Defendant and Vanderburg then had a conversation, but
Caldwell testified that no harsh words were spoken by anyone in
the bar. Caldwell grabbed Vanderburg’s arm and the two left the
bar. Defendant and everyone else in the bar followed the two as
they left.

Outside, defendant approached Caldwell and apologized again
and then told him that he could come back any time, but that
Caldwell’s friend “had gone for bad.” Defendant then exchanged a
few words with Vanderburg which Caldwell could not make out.
Defendant then ran to his truck and pulled out a rifle from behind
the seat. The barmaid ran from the door of the bar to the truck
and said, “Pee Wee, stop, don’t do it.” Defendant “slung her out
of the way” and put a clip in his rifle. Vanderburg began to run,
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and defendant fired one round. Vanderburg dropped to the pave-
ment. Defendant then walked up to Caldwell, pointed the gun at
him, and said that he would have to kill him also since he was the
only witness. Caldwell pleaded with the defendant, and defendant
told him he could go. Officer Dagenhart, who had interviewed
Caldwell, substantially corroborated Caldwell’s testimony.

Defendant relied upon the defense of alibi. Six witnesses
testified for the defense that they were inside Baxter’s when they
heard a shot outside. All six witnesses testified that the defend-
ant was also inside, working at the bar when the shot was fired.
The witnesses testified that everyone in the bar, including the
defendant, went outside after the shot was fired in order to see
what had happened.

The jury found the defendant guilty of first degree murder
and assault by pointing a gun. At the sentencing phase on the
murder conviction, the jury recommended life imprisonment. The
trial court consolidated the two convictions for judgment and
sentenced the defendant to life imprisonment. The trial court im-
posed no separate sentence for the assault conviction and there
was no appeal to the Court of Appeals and thus, no motion to
bypass that court on the assault conviction. The defendant has
properly appealed his murder conviction to this Court.

Other facts relevant to the decision will be related in the
opinion below.

Jack R. Harris and Edwin A. Pressly for the defendant.

Attorney General Rufus L. Edmisten by Assistant Attorney
General Elizabeth C. Bunting for the State.

COPELAND, Justice.

[11 In his sixteenth assignment of error, the defendant claims
the trial court erred in failing to submit the issue of second
degree murder to the jury. We agree; therefore, the defendant
must be granted a new trial.

Murder in the first degree is the unlawful killing of a human
being with malice and with premeditation and deliberation. G.S.
14-17; State v. Robbins, 2756 N.C. 537, 169 S.E. 2d 858 (1969).
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Murder in the second degree is the unlawful killing of a
human being with malice but without premeditation and delibera-
tion. State v. Foust, 268 N.C. 453, 128 S.E. 2d 889 (1963).

Premeditation means thought beforehand for some length of
time, however short. State v. Buchanan, 287 N.C. 408, 215 S.E. 2d
80 (1975).

Deliberation means an intention to kill, executed by the
defendant in a cool state of blood, in furtherance of a fixed design
to gratify a feeling of revenge or to accomplish some unlawful
purpose. . . . State v. Faust, 254 N.C. 101, 118 S.E. 2d 769 (1961).

The jury should be instructed on a lesser included offense
when there is evidence from which the jury could find that such
lesser included offense was committed. State v. Fleming, 296 N.C.
559, 251 S.E. 2d 430 (1979); State v. Duboise, 279 N.C. 73, 181 S.E.
2d 393 (1971). Error in failing to submit the question of
defendant’s guilt of a lesser degree of the same crime is not cured
by a verdict of guilty of the offense charged because it cannot be
known whether the jury would have convicted of a lesser degree
if the different permissible degrees arising on the evidence had
been correctly submitted to the jury. State v. Duboise, supra.

Here, there is some evidence from which the jury could infer
that the defendant killed Vanderburg without premeditation and
deliberation. The evidence discloses that the defendant had a con-
versation with Vanderburg both inside and outside the bar.
Caldwell did not overhear those conversations, but the defendant
did tell Caldwell while apologizing to him that his friend Vander-
burg “had gone for bad.” Immediately after the exchange of
words between the defendant and Vanderburg, defendant ran to
his pickup truck, pulled out his rifle and clip, “slung” the barmaid
out of the way when she tried to intercede, and then the defend-
ant shot Vanderburg once.

From this evidence a jury could infer that the defendant did
not think before acting and did not act cooly and calmly with
premeditation and deliberation. Therefore, it was error for the
trial court not to instruct on second degree murder. This is not to
say that it was error for the trial court to instruct on first degree
murder. The circumstantial evidence of premeditation and
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deliberation cuts both ways on the facts of this case, and the
court should have instructed on both first and second degree
murder.

Assuming arguendo that there was no positive evidence of
the absence of premeditation and deliberation, the trial court was
still required to submit the issue of second degree murder to the
jury. In the instant case the state relied upon premeditation and
deliberation to support a conviction of murder in the first degree.
In State v. Harris, 290 N.C. 718, 730, 228 S.E. 2d 424, 432 (1976),
we held that, “in all cases in which the State relies upon
premeditation and deliberation to support a conviction of murder
in the first degree, the trial court must submit to the jury an
issue of murder in the second degree.” This requirement is pres-
ent because premeditation and deliberation are operations of the
mind which must always be proved, if at all, by circumstantial
evidence. If the jury chooses not to infer the presence of
premeditation and deliberation, it should be given the alternative
of finding the defendant guilty of second degree murder. State v.
Keller, 297 N.C. 674, 256 S.E. 2d 710 (1979).

For the above two reasons, the defendant is entitled to a new
trial.

We note that the appeal of the assault conviction is not prop-
erly before us as the Court of Appeals has original jurisdiction of
appeals of misdemeanor convictions. G.S. TA-27. It would have
been the better practice for the trial judge to have imposed a
separate sentence for the assault conviction and then run it con-
currently with the murder sentence, if that is what he desired to
accomplish.

We shall comment only briefly upon those of his remaining
assignments of error which raise issues likely to recur on retrial.

In his eighth assignment of error, defendant raises two issues
concerning hearsay statements that the trial court admitted into
evidence over defendant’s objection.

[2] Caldwell testified that when the defendant ran to his pickup
truck to get his rifle, the barmaid ran up to the truck and said,
“Pee Wee, stop, don’'t do it.” This statement is clearly admissible
as a ‘“spontaneous and instinctive declaration of the witness
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springing out of the transaction and relating to the contem-
poraneous acts” of the defendant. State v. Bethea, 186 N.C. 22, 25,
118 S.E. 800, 801 (1923).

Detective Dagenhart testified that Caldwell told him that,
“he heard his (the defendant’s) name mentioned as Pee Wee.”
This statement appears to contain double hearsay because it
states what Caldwell told the detective that he heard someone
else say. What Caldwell heard someone else say has been dis-
cussed above and found to meet a hearsay exception. The detec-
tive's testimony about what Caldwell told him corroborates
Caldwell’s testimony because Caldwell had already testified that
the barmaid called the defendant, “Pee Wee.” Testimony by one
witness that corroborates the testimony of another witness is ad-
missible for that purpose and is not hearsay since it is not offered
to prove the truth of the matter asserted therein. State v. Best,
280 N.C. 413, 186 S.E. 2d 1 (1972). The prior statement should be
considered only for the purpose of corroboration, and the trial
court should so instruct the jury. However, when the limiting in-
struction is not asked for by the defendant, it is not error if it is
not given. State v. Bryant, 282 N.C. 92, 191 S.E. 2d 745 (1972),
cert. denied, 410 U.S. 958 (1973).

We deem it unnecessary to discuss defendant’s remaining
assignments of error, inasmuch as the matters which gave rise to
them probably will not recur on retrial.

New trial.

Justice BROCK did not participate in the consideration or
decision of this case.

Justice HUSKINS dissenting in part.

This Court held in State v. Harris, 290 N.C. 718, 228 S.E. 2d
424 (1976), that “in all cases in which the State relies upon
premeditation and deliberation to support a conviction of murder
in the first degree, the trial court must submit to the jury an
issue of murder in the second degree.” We reaffirmed that
holding in State v. Keller, 297 N.C. 674, 256 S.E. 2d 710 (1979). On
further reflection, however, I am convinced that Harris and
Keller perpetuate an unnecessary refinement in the law.
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Submission of a lesser included offense when there is no
evidence to support the milder verdict is not required when the
indictment charges felony murder, arson, burglary, robbery, rape,
larceny, felonious assault, or any other felony whatsoever. In all
such cases if the evidence tends to show that the crime charged
in the indictment was committed and there is no evidence tending
to show commission of a crime of lesser degree, the court correct-
ly refuses to charge on unsupported lesser degrees. The presence
of evidence tending to show commission of a crime of lesser
degree is the determinative factor. State v. Fleming, 296 N.C.
559, 251 S.E. 2d 430 (1979); State v. Duboise, 279 N.C. 73, 181 S.E.
2d 393 (1971), and cases there cited; State v. Hicks, 241 N.C. 156,
84 S.E. 2d 545 (1954).

For the reasons stated I no longer support the majority view
which requires the court to submit second degree murder as a
permissible verdict in a prosecution for premeditated first degree
murder when there is no evidence to support the lesser degree.

STATE OF NORTH CAROLINA v. MATHIAS BOLLING WINFREY, JR.

No. 23
(Filed 3 October 1979)

Homicide § 19.1 — defense of accident —evidence of deceased’s reputation inad-
missible

In a homicide prosecution in which defendant relied on the defense of acci-
dent, the trial court properly excluded testimony by the victim’s former wife
that the victim was a dangerous man and that she had told defendant of the
vietim's reputation prior to the time of the killing, since evidence of the
victim's character traits is admissible under certain circumstances only in
cases involving self-defense and is not relevant to a determination of whether
defendant’s pistol discharged accidentally and inflicted the fatal wounds.

Justice BROCK took no part in the consideration or decision of this case.

APPEAL by defendant from Baley, S. J., 22 May 1978 Session
of MONTGOMERY Superior Court.

Defendant was charged in an indictment, proper in form,
with the first degree murder of William John Janieri. He entered
a plea of not guilty.
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The evidence in this case may be summarized as follows:
Defendant and Donna Small had dated and were engaged to be
married during the period from January, 1977, to May, 1977.
Thereafter, Ms. Small began dating the victim. On 3 November
1977, defendant went to Janieri's place of business to talk with
him about accusations by Janieri that defendant had set fire to
his store. He carried a loaded semi-automatic pistol in his raincoat
because, according to him, he knew Janieri had a violent, un-
predictable temper. He was afraid of him and carried the gun
only as a “prop.”

Defendant stated to an S.B.I. agent that the pistol discharged
accidentally when Janieri reached “double handed” for him,
touching the gun.

There was expert medical testimony that Janieri died as a
result of two gunshot wounds to the head, fired at a range of six
to ten inches from the vietim’s head.

At trial, defendant did not contend that he acted in self-
defense but relied on the defense of accident. The jury returned a
verdict of guilty of murder in the second degree, and defendant
appealed from judgment imposing a sentence of imprisonment for
a period of sixty years. The Court of Appeals in an opinion by
Judge Erwin with Judge Martin (Robert M.) concurring and
Judge Mitchell dissenting found no error in the trial. Defendant
appealed to this Court pursuant to G.S. 7TA-30(2).

Rufus L. Edmisten, Attorney General, by Donald W.
Stephens, Asststant Attorney General, for the State.

Van Camp, Gill & Crumpler, P.A., by James R. Van Camp,
for defendant appellant.

BRANCH, Chief Justice.

The sole question presented by this appeal is whether the
trial judge erred in excluding testimony of the victim’'s former
wife that he was a dangerous man and that she had told defend-
ant of the victim’s reputation prior to the time he was killed.
Defendant contends that the excluded testimony was admissible
(1) to show that deceased was the aggressor; (2} to show that
defendant’s fear of deceased was reasonable; (3) to corroborate
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defendant’s claim that he carried the gun with him because of his
fear of the deceased; and (4) to corroborate defendant’s version of
the shooting.

The general rule is that evidence of the character of a third
person who is not a witness or a party to an action is inadmissi-
ble. State v. Barbour, 295 N.C. 66, 243 S.E. 2d 380 (1978); State v.
Johnson, 270 N.C. 215, 154 S.E. 2d 48 (1967). See Stansbury’s N. C.
Evidence (Brandis Rev. 1973), § 105 and cases cited therein. Well-
settled exceptions to the general rule are recognized in cases
where there is a plea of self-defense. In such a case, evidence of a
deceased’s violent or dangerous character is admissible where (1)
such character was known to the accused, or (2) the evidence of
the crime is all circumstantial or the nature of the transaction is
in doubt. State v. Turpin, 77 N.C. 473 (1877). The same rules are
equally applicable to homicide cases and to both criminal and civil
assault and battery cases. See Stansbury, supra, § 106 and cases
cited therein.

Generally, evidence of a victim’'s violent character is irrele-
vant, but when the accused knows of the violent character of the
vietim, such evidence is relevant and admissible to show to the
jury that defendant’s apprehension of death and bodily harm was
reasonable. State v. Johnson, 270 N.C. 215, 154 S.E. 2d 48 (1967).
Clearly, the reason for this exception is that, “a jury should, as
far as is possible, be placed in defendant’s situation and possess
the same knowledge of danger and the necessity for action, in
order to decide if defendant acted under reasonable apprehension
of danger to his person or his life.” Id. at 219, 154 S.E. 2d at 52.

The second of the recognized exceptions to the general rule
permits evidence of the violent character of a victim because it
tends to shed some light upon who was the aggressor since a
violent man is more likely to be the aggressor than is a peaceable
man. The admission of evidence of the violent character of a vie-
tim which was unknown to the accused at the time of the en-
counter has been carefully limited to situations where all the
evidence is circumstantial or the nature of the transaction is in
doubt. See Stansbury, supra, § 106; State v. Blackwell, 162 N.C,
672, 78 S.E. 316 (1913). The relevancy of such evidence stems from
the fact that in order to sustain a plea of self-defense, it must be
made to appear to the jury that the accused was not the ag-
gressor. See State v. Wynn, 278 N.C. 513, 180 S.E. 2d 135 (1971).
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Defendant contends that the exception should be extended to
cases involving defenses other than self-defense, and more
specifically, that the exceptions should apply where the defense of
accident is raised. We disagree.

The North Carolina courts have consistently limited the
recognized exceptions to the general rule to cases involving self-
defense and in the case of State v. Rawley, 237 N.C. 233, 74 S.E.
2d 620 (1953), this Court specifically declined to extend the excep-
tion to the defense of accident.

In the instant case, defendant does not rely on self-defense.
He relies solely on the defense of accident which, in effect, says
that the homicide did not result from any volitional act on his
part. Thus, there could be no-relevancy in evidence tending to
show that he acted reasonably. The only issue before the jury
was whether the pistol discharged accidentally and, therefore,
evidence of the vietim’s character traits could shed no light on
whether the pistol accidentally discharged and inflicted the fatal
wounds.

We hold that the trial judge properly excluded testimony
from the vietim's former wife to the effect that he was a
dangerous man and that she had made defendant aware of the
victim’s reputation for violence prior to 3 November 1977.

The decision of the Court of Appeals is

Affirmed.

Justice BROCK took no part in the consideration or decision of
this case.

STATE OF NORTH CAROLINA v. JAMES EARL EVANS

No. 32
(Filed 3 October 1979)

1. Criminal Law § 99.9— court’s questioning of witnesses —no expression of opin-
ion

The trial court did not express an opinion in a prosecution for burglary,

assault with intent to rape and larceny when he questioned two witnesses as
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to the accuracy of fingerprint impressions taken from the crime scene and
from defendant’s hands.

2. Burglary and Unlawful Breakings § 5; Assault and Battery § 14.8; Larceny
§ 7— first degree burglary —assault on female —larceny of money

In a prosecution for burglary, assault with intent to rape and larceny,
evidence was sufficient to be submitted to the jury where it tended to show
that defendant entered the victim's house during the night, held a knife to her
throat, felt her breasts and pubic area, left his fingerprints on the kitchen win-
dowsill, and took money from a wallet in the house.

3. Assault and Battery § 14.8— assault on female —defendant’s age—jury’s
estimate

In a prosecution for assault with intent to commit rape, the jury could
find defendant guilty of the offense of assault on a female, though there was
no evidence that defendant was over 18, since the jury had ample opportunity
to look at defendant and could estimate his age.

Justice BROCK took no part in the consideration or decision of this case.

APPEAL by defendant from judgments of Rouse, J., entered
at the 4 December 1978 Criminal Session of PITT Superior Court.

Upon pleas of not guilty, defendant was tried on bills of in-
dictment charging him with (1) first-degree burglary, (2) assault
on a female with intent to commit rape, and (3) felonious larceny.
Evidence presented by the state is summarized in pertinent part
as follows:

On the night of 4-5 July 1978, Vickie Galloway and Sandra
Atkinson were the sole occupants of a dwelling house located at
1110 Forbes Street in the City of Greenville, N. C. Ms. Galloway
went to bed around midnight. At 5:00 or 5:30 the next morning
she awoke and found a man crouching beside her bed. She sat up
and screamed after which the intruder pushed her back down on
the bed, put a butcher knife to her throat and told her not to
scream.

The intruder then told Ms. Galloway that he was not going to
hurt her, that he just wanted “to feel of her”. While he held the
knife to her throat with one hand, he felt of her breasts and pubic
area with the other.

Although it was still nighttime, the light from nearby
streetlights enabled Ms. Galloway to get a clear view of her
assailant and she positively identified defendant as that person.
After staying in Ms. Galloway’s room approximately ten minutes,
defendant left the house by way of the back door.



N.C.] FALL TERM 1979 265

State v. Evans

After defendant left the house, Ms. Galloway awakened Ms.
Atkinson and they called police. A check of the house disclosed
that a screen which was intact when the women went to bed had
been removed from a kitchen window. Defendant had not been
given permission to enter the house.

Ms. Atkinson went to bed around 2:00 a.m. Before doing so
she left her wallet and car keys on a table in the kitchen. After
Ms. Galloway called her at around 5:15 a.m., she went to the
kitchen and found that $3.00 was missing from her wallet.

Defendant offered no evidence.

The jury returned verdicts finding defendant guilty of first-
degree burglary, guilty of assault on a female and not guilty of
larceny. On the burglary charge, the court entered judgment im-
posing a life sentence. On the assault charge, the court imposed a
prison sentence of two years.

Defendant appealed from both judgments and we allowed the
motion to bypass the Court of Appeals on the assault charge.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Isham B. Hudson, Jr., for the State.

Dallas Clark, Jr., for defendant-appellant.

BRITT, Justice.

[1] By his first assignment of error defendant contends the trial
court expressed an opinion on the evidence in violation of G.S.
15A-1232 (formerly G.S. 1-180). There is no merit in this assign-
ment.

This contention relates to the testimony given by S.B.L
Agent Glenn Bozarth and Identification Officer Pat Bundy, Jr., of
the Greenville Police Department. Mr. Bozarth testified that
state’s exhibits 9 and 10 were cards bearing latent fingerprints
which he lifted from impressions on the windowsill of the kitchen
in question; and that exhibits 11 and 12 were cards bearing latent
fingerprints which he lifted from a bottle of perfume in said
kitchen. Thereafter the trial judge asked the witness if exhibits 9,
10, 11 and 12 were true and accurate representations of the print
impressions “as you observed them and found them in the top in-
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side of the kitchen windowsill and [on] the bottle of Chantilly per-
fume”. The witness gave an affirmative answer to the question.

Mr. Bundy testified that state’s exhibit 4 had on it the inked
impressions of the fingers and palms of defendant which he (Mr.
Bundy) had taken. Thereafter, the court asked the witness if “the
fingerprint and palm print impressions which appear on State’s #4
truly and accurately portray the fingerprint and palm print im-
pressions of the defendant in this case.” The witness answered in
the affirmative.

“It is elementary that it is error for the trial judge to ex-
press or imply, in the presence of the jury, any opinion as to the
guilt or innocence of the defendant, or as to any other fact to be
determined by the jury, or as to the credibility of any witness. It
is immaterial how such opinion is expressed or implied, whether
in the charge of the court, in the examination of a witness, in the
rulings upon objections to evidence or in any other manner. . . .
(Citations.)” State v. Freeman, 280 N.C. 622, 626-27, 187 S.E. 2d 59
(1972). However, it is also clear that the trial judge may direct
questions to a witness for the purpose of clarifying his testimony
and promoting a better understanding of it. State v. Freeman,
supra; State v. Colson, 274 N.C. 295, 163 S.E. 2d 376 (1968), cert.
dended, 393 U.S. 1087 (1969).

While it would have been more appropriate for the district
attorney to have asked the questions complained of here, we hold
that the trial judge did not err in asking them under the cir-
cumstances of this case. The questions were appropriate to clarify
the testimony of the witnesses and to promote a better
understanding of the testimony.

In the other two assignments of error argued in his brief,
defendant contends that the trial court erred (1) in denying his
motions for nonsuit and (2) in submitting assault on a female as an
alternative verdict in the assault case. These contentions have no
merit.

[2] Burglary in the first degree is the breaking and entering
during the nighttime of an occupied dwelling or sleeping apart-
ment with intent to commit a felony therein. State v. Bell, 285
N.C. 746, 208 S.E. 2d 506 (1974; G.S. 14-51. The evidence
presented in this case and reviewed above was sufficient to prove
every element of the offense of burglary in the first degree.
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[3] With respect to the assault charge, defendant argues that
while the jury in effect found him not guilty of assault with intent
to commit rape, it found him guilty of assault on a female; that
one of the elements of assault on a female is that the offender be
a male person more than 18 years of age; and that there was no
evidence that he was over the age of 18.

A charge of assault with intent to commit rape includes the
lesser offense of assault on a female. State v. Gammons, 260 N.C.
753, 133 S.E. 2d 649 (1963); State v. Beam, 255 N.C. 347, 121 S.E.
2d 558 (1961). While it is true that one of the elements of assault
on a female is that the defendant be more than 18 years old, the
jury may look upon a person and estimate his age. State wv.
McNair, 93 N.C. 628 (1885); 1 Stansbury’s N.C. Evidence (Brandis
Rev.) § 119. The jury had ample opportunity to view the defend-
ant in this case and estimate his age.

Furthermore, any error that might have been committed by
the trial court relative to the assault charge was harmless. The
judgments did not provide that either of the sentences imposed
would begin at the expiration of the sentence in the other;
therefore, the sentences will run concurrently. 4 Strong’s N.C.
Index 3d, Criminal Law § 140.1. It is well settled that where con-
current sentences are imposed on counts of equal gravity, or con-
current sentences of equal length are imposed, any error in the
charge relating to one count only is harmless. Id. § 171.2. Clearly,
this principle would apply to the case at hand where the two-year
sentence imposed for assault will run concurrently with the life
sentence imposed for first-degree burglary.

Defendant received a fair trial free from prejudicial error.
No error.

Justice BROCK took no part in the consideration or decision of
this case.
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STATE OF NORTH CAROLINA v. ZEB VANCE GREENE, JR.

No. 6
(Filed 3 October 1979)

Criminal Law § 177— evenly divided Court —judgment affirmed —no precedent

Where one member of the Supreme Court did not participate in the con-
sideration or decision of a case and the remaining six justices are equally
divided, the judgment of the trial court is affirmed without becoming a prece-
dent.

Justice Brock did not participate in the consideration or decision of this
case.

APPEAL by defendant from judgment of Howell, J., 2 October
1978 Criminal Session, Superior Court of AVERY County.

Defendant was tried upon a bill of indictment, proper in form,
charging him with first degree murder of Dallas Hicks on 18
February 1976 in Avery County.

The State offered evidence tending to show that on the eve-
ning of 18 February 1976 Dallas Hicks and wife, Pauline Hicks
were in their home in the Linville Falls community watching
television. About 9:20 p.m. two men wearing masks opened the
door and walked in unannounced. One of them said: “This is a
Goddamn hold-up.” Dallas Hicks said: “Boys, sit- down on the
couch, I know you're here for fun.” At that point one of the in-
truders shot Mr. Hicks with a twenty-two caliber rifle. Dallas
Hicks then picked up a hammer lying beside his chair and made
about three steps from where he was sitting and the same in-
truder shot him again. Both men then fled into the night.

Dallas Hicks collapsed after the second shot and his wife
sought help at a nearby neighbor’s house. Officers and an am-
bulance were summoned. Mr. Hicks talked freely during the trip
to the hospital, relating what had occurred, but was dead on ar-
rival.

Defendant was identified by his accomplice Mickey Cox who
testified that he and defendant committed the robbery; that
defendant shot Dallas Hicks and he, Cox, hid the gun in the dirt
at Pineola. Later Cox said he recovered the weapon and turned it
over to the sheriff. Cox testified that he covered his face with a
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white T-shirt and defendant wrapped a towel around his head.
Cox said it was their intention to rob Mr. Hicks at gunpoint but
the robbery failed when the shooting occurred.

Frank G. Satterfield, a ballistics expert who worked for many
years with the State Bureau of Investigation, testified that the
shell casings found in the Hicks residence had been fired in the
gun identified by Mickey Cox. However, he was unable to say
whether the bullets removed from the body of Dallas Hicks were
fired from that gun.

Defendant did not testify but offered the testimony of Dawn
Greene, a girl friend who is now his wife, Alice Greene, his
mother, Zeb V. Greene, Sr., his father, Geneva Greene, his sister,
and Jesse Greene, his brother. Their testimony generally tended
to establish alibi.

Defendant was convicted of murder in the first degree and
sentenced to life imprisonment. He was also found guilty of at-
tempted armed robbery of Dallas Hicks but judgment in that case
was arrested since the attempted robbery constituted the
underlying felony which made the killing a capital offense.

Rufus L. Edmisten, Attorney General, by James E. Magner,
Jr., and Archie W. Anders, Assistant Attorneys General, for the
State.

Joseph W. Seegers, attorney for defendant appellant.

PER CURIAM.

Justice Brock was absent on account of illness and did not
participate in the consideration and decision of this case. The re-
maining six justices are equally divided as to whether the trial
court prejudicially erred in refusing to excuse juror Raymond
Simmons for cause, thus forcing defendant to use a peremptory
challenge to remove him. In accordance with the usual practice
and long established rule, this equal division requires that the
judgment of the trial court be affirmed without becoming a prece-
dent. Mortgage Co. v. Real Estate, Inc., 297 N.C. 696, 256 S.E. 2d
688 (1979); Townsend v. Ratlway Co., 296 N.C. 246, 249 S.E. 2d 801
(1978); Sharpe v. Pugh, 286 N.C. 209, 209 S.E. 2d 456 (1974); State
v. Johnson, 286 N.C. 331, 210 S.E. 2d 260 (1974); Parrish w.
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Publishing Company, 271 N.C. 711, 157 S.E. 2d 334 (1967); Burke
v. R.R., 257 N.C. 683, 127 S.E. 2d 281 (1962); State v. Smith, 243
N.C. 172, 90 S.E. 2d 328 (1955); James v. Rogers, 231 N.C. 668, 58
S.E. 2d 640 (1950); Parsons v. Board of Education, 200 N.C. 88, 156
S.E. 244 (1930} Hillsboro v. Bank, 191 N.C. 828, 132 S.E. 657
(1926); McCarter v. Railway Co., 187 N.C. 863, 123 S.E. 88 (1924).
It is so ordered, no error appearing with respect to the remaining
assignments.

Affirmed.

Justice BROCK did not participate in the consideration and
decision of this case.

THE STATE OF NORTH CAROLINA v. CHARLOTTE LIBERTY MUTUAL IN-
SURANCE COMPANY

THE STATE OF NORTH CAROLINA v. GEORGE HENRY TALBOT

THE STATE OF NORTH CAROLINA v. MID-SOUTH INSURANCE COMPANY

THE STATE OF NORTH CAROLINA v. WALTER BURNS CLARK

No. 10
(Filed 8 October 1979)

Criminal Law § 177— evenly divided Court—decision affirmed —no precedent

Where one member of the Supreme Court did not participate in the con-
sideration or decision of a case and the remaining six justices are equally
divided, the decision of the Court of Appeals is affirmed without becoming a
precedent.

Justice Brock did not participate in the consideration or decision of this
case.

APPEAL by the state from a divided panel of the Court of Ap-
peals. The opinion of that court by Judge Erwin in which Chief
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Judge Morris concurred and Judge Harry Martin dissented is
reported at 39 N.C. App. 557, 251 S.E. 2d 867 (1979). The Court of
Appeals affirmed the judgment of Judge Preston entered in
WAKE Superior Court on 11 July 1978 which affirmed earlier
orders entered by Judge Winborne of WAKE District Court on 27
April 1978 quashing all criminal summonses issued in these con-
solidated cases.

These cases began as prosecutions under Articles 22 and 22A
in Subchapter VIII of Chapter 163 entitled, respectively, “Corrupt
Practices and Other Offenses Against the Elective Franchise” and
“Regulating Contributions and Expenditures in Political Cam-
paigns.” More specifically the prosecutions were brought under
G.S. 163270 and G.S. 163-278.19(a). The individual defendants,
George Talbot and Walter Clark, are presidents, respectively, of
the corporate defendants, Charlotte Liberty Mutual Insurance
Company and Mid-South Insurance Company. Prosecutions
against the individual and corporate defendants began in Wake
District Court with the issuance pursuant to G.S. 15A-303 of the
criminal summonses in question. The summons issued against
Charlotte Liberty Mutual Insurance Company alleged:

“THE UNDERSIGNED FINDS THAT THERE IS PROBABLE
CAUSE TO BELIEVE that on or about the eighth day of
January, 1977, in the county named above, the Charlotte
Liberty Mutual Insurance Company was an insurance com-
pany doing business in North Carolina and did pay five hun-
dred dollars in United States currency for and in behalf of
and in aid of the successful candidate for the political office
of Commissioner of Insurance of the State of North Carolina
John Randolph Ingram and for the political purpose of honor-
ing the said Commissioner and demonstrating widespread
grass roots support for his programs by support of a large at-
tendance at an appreciation breakfast preceding his inaugural
ceremonies in violation of GS 163270 and GS 163-278.19(a);
that the said money was paid by means of a corporate check
dated January 8, 1977, payable to John Ingram Breakfast in
the amount of $500.00 drawn against account number 1030162
of North Carolina National Bank, Charlotte, N.C., signed
George H. Talbot and Lorraine Woods, a copy of which is at-
tached and incorporated herein by reference.”
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The summons against Talbot alleged:

“THE UNDERSIGNED FINDS THAT THERE IS PROBABLE
CAUSE TO BELIEVE that on or about the eighth day of
January, 1977, in the county named above, you were Presi-
dent and Treasurer and a Director of Charlotte Liberty
Mutual Insurance Company and did participate in, aid, abet,
advise and consent to violation of GS 163-270 and GS
163-278.19(a) by said corporation and association in the pay-
ment of five hundred dollars in United States currency for
and in behalf of and in aid of the successful candidate for the
political office of Commissioner of Insurance of the State of
North Carolina John Randolph Ingram and for the political
purpose of honoring the said Commissioner and demonstrat-
ing widespread grass roots support for his programs by sup-
port of a large attendance at an appreciation breakfast
preceding his inaugural ceremonies in violation of GS 163-270
and GS 163-278.19(a); that the said money was paid by means
of a corporate check dated January 8, 1977, payable to John
Ingram Breakfast in the amount of $500.00 drawn against ac-
count number 1030162 of North Carolina National Bank,
Charlotte, N. C., signed by George H. Talbot and Lorraine
Woods, a copy of which is attached and incorporated herein
by reference.”

Summonses issued against defendants Mid-South Insurance

Company and Walter Clark were substantively identical to those
issued against Charlotte Liberty Mutual Insurance Company and
George Talbot, respectively.

General Statute 163-270 provides in pertinent part:

“No insurance company .. . shall . . . pay ... money . ..
for or in aid of any political party, committee or organization

. . or in aid of any candidate for political office . . . or for
any political purpose whatsoever. . . . An officer . . . for any
corporation or association which violates any of the provi-
sions of this section, who participates in, aids, abets, advises
or consents to any such violation . . . shall be guilty of a
misdemeanor, and shall be punished by imprisonment for not
more than one year and a fine of not more than one thousand
dollars ($1,000).”
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General Statute 163-278.19(a) provides in pertinent part:
“[I}f shall be unlawful for any . . . insurance company . . .

(1) To make any contribution . . . in aid or in behalf of
or in opposition to any candidate or political commit-
tee in any election or for any political purpose what-
soever;

(2) To pay . . . money . . . for or in aid of or in opposi-
tion to any candidate or political committee or for or
in aid of any person, organization or association
organized or maintained for political purposes, or for
or in aid of or in opposition to any candidate or
political committee or for any political purpose what-
soever; and

(3) To reimburse or indemnify any person or individual
for money or property so used or for any contribution
or expenditure so made;

and it shall be unlawful for any officer . . . of any corpora-
tion . . . to aid, abet, advise or consent to any such contribu-
tion or expenditure.”

Violations of G.S. 163-278.19 are punishable by a fine of not less
than One Hundred Dollars ($100) nor more than Five Thousand
Dollars ($5000) or imprisonment for not more than one year or by
both fine and imprisonment.

The Court of Appeals concluded that the summons in each
case was insufficient to charge an offense prohibited by the
statutes in question.

While not necessary to a determination of the legal questions
presented, the Court of Appeals pointed out that the facts
underlying the prosecutions in these cases are not really in
dispute. After Commissioner of Insurance Ingram was reelected
in the Fall, 1976, both individual defendants received an invitation
to join the Commissioner and Mrs. Ingram at a buffet breakfast
on 8 January 1977 at a specified location in Raleigh. Both attend-
ed the breakfast. While at the breakfast defendant Talbot was
asked to make a contribution to help defer its cost. He asked if he
could use a company check and was told that he could
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because the breakfast was not a political function. He then issued
a $500 check to “John Ingram Breakfast” on the account of
Charlotte Liberty Mutual Insurance Company. No attempt has
ever been made to hide the check or the fact of its existence.
Similarly defendant Clark was contacted by telephone three times
before the breakfast and asked if he could make a contribution to
defray its expenses. Five Hundred Dollars was the amount sug-
gested. After being assured that it was not a political function,
defendant Clark sent his company’s check for $500 to “John In-
gram Appreciation Breakfast” from Fayetteville to Mr. Howard
Bloom in Roanoke Rapids.

Rufus L. Edmisten, Attorney General, by Christopher P.
Brewer, Associate Attorney, for the State.

Cansler, Lockhart, Parker & Young, P.A., by Joe C. Young,
Bruce M. Simpson, Attorneys for defendants Charlotte Liberty
Mutual Insurance Company and George Henry Talbot.

McCoy, Weaver, Wiggins, Cleveland & Raper, by Richard M.
Wiggins, Attorneys for defendant appellees Mid-South Insurance
Company and Walter Burns Clark.

PER CURIAM.

Justice Brock, being absent on account of illness, did not par-
ticipate in the consideration and decision of this case. The remain-
ing six justices are equally divided as to whether the Court of
Appeals erred in concluding that each summons issued failed to
charge a criminal offense specified by G.S. 163-270 or G.S.
163-278.19(a) and in affirming the orders of the trial divisions
quashing each summons. Therefore, in accordance with our prac-
tice, the decision of the Court of Appeals is left undisturbed; but
it should not be considered to have precedential value. Mortgage
Co. v. Real Estate, Inc., 297 N.C. 696, 256 S.E. 2d 688 (1979);
Townsend v. Railway Co., 296 N.C. 246, 249 S.E. 2d 801 (1978);
State v. Johnson, 286 N.C. 331, 210 S.E. 2d 260 (1974); see also
State v. Greene, 298 N.C. 268, 258 S.E. 2d 71 (1979), and cases
therein cited; Starr v. Clapp, 298 N.C. 275, 258 S.E. 2d 348 (1979).

Affirmed.
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Justice BROCK did not participate in the consideration and
decision of this case.

ROBERT D. STARR anp ROBERT D. STARR, GUARDIAN AD LITEM FOR BRETT R.
STARR v. JOHN G. CLAPP, JR. anp GLADYS C. CLAPP

No. 24
(Filed 3 October 1979)

Appeal and Error § 64— evenly divided Court —decision affirmed —no precedent

Where one member of the Supreme Court did not participate in the con-
sideration or decision of a case and the remaining six justices are equally
divided, the decision of the Court of Appeals is affirmed without becoming a
precedent.

Justice BROCK took no part in the consideration or decision of this case.

ON appeal by defendants from the decision of the Court of
Appeals, 40 N.C. App. 142, 252 S.E. 2d 220 (1979) (Vaughn, J., con-
curred in by Arnold, J., with Hedrick, J., dissenting), which
reversed the order of Graham, S.J. entered in the 22 November
1977 Session of GUILFORD County Superior Court denying defend-
ants’ motions for directed verdict and judgment notwithstanding
the verdict.

Plaintiff, a minor twelve years of age at the time of the acci-
dent, was severely and permanently injured on 16 November 1975
when the motorcycle he was riding struck a cable erected by
defendants across a private road located on a farm owned by the
defendants.

At trial plaintiff’s evidence tended to show the following:

Plaintiff’s grandfather had obtained permission from a Mr.
Pegram for plaintiff to ride his motorcycle on the private road
located on the farm owned by Pegram. In January, 1975, Pegram
sold the farm to the defendants, but he continued to live on the
farm until September, 1975. Plaintiff rode his motorcycle on the
road approximately twenty to twenty-five times between January
and September, 1975. During this time defendants had problems
with trespassers on the road. In the summer of 1975 while
Pegram still lived on the farm, defendants put up “no trespass”
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and “posted land” signs to prevent trespassers from going on the
property. About a month or two before the accident, plaintiff saw
one of the “no trespass” signs on a telephone pole on the right
side of the road, but plaintiff believed that Pegram still owned
the farm and was never informed that the “no trespass” signs ap-
plied to him. Plaintiff rode his motoreycle on the road approx-
imately ten times in September and early October after seeing
the “no trespass” sign. Plaintiff had not ridden on the road for
about one month immediately preceding the day of the accident.

After Pegram vacated the farmhouse in September, 1975,
defendants prepared to rent out the house. At no time did defend-
ants live on the farm. There were increasing problems with
trespassers using and littering the roadway. As a result, defend-
ants decided to erect a cable across the road to control the traffic
to the house. Plaintiff and others had ridden motorcycles on the
road numerous times, and plaintiff and his grandfather rode
horses on the road during the first half of 1975. However, defend-
ants testified that they were aware only of automobile traffic on
the road and had no knowledge that the road was also travelled
by horses and motorcycles.

Defendants erected the cable approximately one month to six
weeks prior to the accident. The cable was silver colored and
three-eighths of an inch in diameter. It was attached between a
tree and a telephone pole at a height of approximately three and
one-half feet. The cable was stretched across the road within
defendants’ property some eighty-six feet from the line and one-
eighth to one-quarter of a mile from the farmhouse. There were
no signs, markers, streamers or flags of any kind attached to the
cable at any point.

Malcolm Moore, an ambulance driver, testified for the plain-
tiff that he did not see the cable when he responded to the acci-
dent call and arrived on the scene. Plaintiff’s grandfather testified
that on the day after the accident the cable was barely visible to
him from a distance of eighty feet. He testified that the cable
blended in with the sun and the background and that if you did
not know it was there, you would not see it. Plaintiff testified
that he did not know what caused him to wreck his motorcycle,
and he does not remember riding his motorcycle on the day he
was injured.
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Defendants’ motions for a directed verdict and judgment not-
withstanding the verdict were denied by the trial judge. The jury
returned a verdict for the plaintiff in the amount of $12,500.00.
Defendant appealed to the Court of Appeals, and the majority
held that plaintiff was a trespasser and that defendants had not
willfully or wantonly injured him.

Booth, Fish, Simpson, Harrison & Hall by E. Jackson Har-
rington, Jr., for plaintiff-appellant.

Womble, Carlyle, Sandridge & Rice by Dantel W. Donahue
for the defendant-appellees.

PER CURIAM.

Due to his absence on account of illness, Justice Brock did
not participate in this case. The remaining six justices are equally
divided as to whether the plaintiff’s evidence, when considered in
the light most favorable to him, makes out a case against the
defendants of willful or wanton negligence. Thus, the opinion of
the Court of Appeals is affirmed without precedential value in ac-
cordance with the usual practice in this situation. See, e.g., State
v. Johnson, 286 N.C. 331, 210 S.E. 2d 260 (1974) and cases cited
therein.

Affirmed.

Justice BROCK took no part in the consideration or decision of
this case.



278 IN THE SUPREME COURT [298

Pipkin v. Thomas & Hill, Inc.

T. A. PIPKIN, D. J. DUDLEY, P. M. WILLIAMS, anp MACK DONALD WEEKS,
INDIVIDUALLY AND TRADING AS P.W.D. & W., A NoRTH CAROLINA GENERAL PART-
NERsHIP v. THOMAS & HILL, INC.

No. 104
(Filed 17 October 1979)

Contracts §§ 29.2, 29.3— breach of contract to make long-term loan—special and
compensatory damages
Where defendant lender breached a commitment to provide long-term
financing for plaintiffs’ motel construction project, a substitute loan was
unavailable upon any terms at the time of the breach, and, in order to forestall
foreclosure, plaintiffs had to refinance their construction loan by a demand
note at a fluctuating rate of interest which was higher than that called for by
defendant’s commitment, plaintiffs are entitled to recover the following special
and compensatory damages for defendant’s breach of the loan commitment; (1)
amounts which they expended for additional title insurance and for brokerage,
accounting and appraisal fees in refinancing their construction loan and in
their unsuccessful attempts to secure a substitute long-term loan; (2) the in-
terest plaintiffs have paid on the demand note between the date of defendant’s
breach of its commitment and the date of trial, less the amount of interest
plaintiffs contracted to pay defendant between those dates; and (3} the present
value of the difference between the interest payments at 9%2% per annum
which would be owed under the contract between the date of the trial and the
end of the credit period and interest which would have been paid during the
same period for a loan bearing interest at 10Y2% per annum, the rate found by
the trial court to be the lowest prevailing rate of interest on the date of the
breach for a long-term commercial loan.

ON discretionary review of the decision of the Court of Ap-
peals reported in 33 N.C. App. 710, 236 S.E. 2d 725 (1977), which
modified the judgment of McKinnon, J., entered 26 May 1976 in
the Superior Court of WAKE, docketed and argued as Case No.
113 at the Fall Term 1977 of this Court.

Plaintiffs, as individuals and general partners doing business
under the name of P.W.D. & W, brought this action for damages
against defendant, a West Virginia corporation engaged in the
mortgage banking business, to recover damages for its breach of
an alleged contract to make plaintiffs a long-term loan to repay a
construction loan from Central Carolina Bank (CCB). Defendants
denied the contract, and the case was tried at the 29 March 1976
session before Judge McKinnon without a jury. The essential
facts, as found by the trial court and stated in his judgment, are
supported by the evidence and are not now in dispute. In brief
summary the pertinent facts are set out below.
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Defendant maintained a branch office in Greensboro, North
Carolina, from 2 August 1971 until 15 April 1974. During this
time, Mr. O. Larry Ward (Ward), then an assistant vice-president
of defendant corporation, was the manager of this office. Ward
was equipped with and authorized to use stationery and business
cards bearing defendant’s name and his own name and corporate
titles. He was also authorized to solicit loan applications from pro-
spective borrowers, but he did not have actual authority to issue
permanent loan commitments. However, no notice of this limita-
tion upon Ward's authority appeared anywhere, and plaintiffs
were unaware of it until August 1974.

In August 1972 plaintiffs acquired property on U. S. Highway
70 and 401 just south of Raleigh for the purpose of constructing
and operating a motel and restaurant. At that time they were ex-
perienced business men but inexperienced real estate developers.
After extended negotiations with Ward, on 19 April 1973 plain-
tiffs jointly and severally filed with him, on a form furnished by
defendant, an application for a “long-term permanent loan com-
mitment from the defendant” in the amount of $1,162,500,
repayable over 25 years at an interest rate of nine and one-half
percent (9Y/2%) per annum, with monthly payments of $10,156.76
for amortization of principal and interest. Plaintiffs’ application
was accompanied by a check for $500, the specified application
fee.

At the same time plaintiffs were negotiating with Ward they
were also negotiating with CCB for a loan in the amount of
$1,162,500 to finance construction of the motel-restaurant project.
As a condition for making the construction loan CCB required
that plaintiffs obtain a permanent loan commitment in the same
amount “to provide a payout of the construction loan upon the
completion of construection.” Mr. Weeks, one of the plaintiffs, in-
troduced Ward to Mr. Scott Edwards, an assistant vice-president
of CCB and the manager of its Credit Department. Edwards told
Weeks that he would check out defendant’s financial situation.
After doing so he told Weeks he was satisfied with it and would
make the construction loan based on its permanent commitment.

Mr. Edwards testified that he told Ward from the beginning
that CCB would not make plaintiffs a construction lean until plain-
tiffs had secured a commitment for a long-term loan with which to
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repay CCB at the time construction was completed, and that
Ward assured him defendant would itself “take the loan out of
the bank” if it had not found a permanent lender when the con-
struction loan became due. Mr. Edwards further testified that his
investigation of defendant corporation led him to believe it “had
an honorable reputation among West Virginia banks . . . and had
financial strength . . . to fund this loan out of its own resources at
the appointed time if they had not brought another lender into
the picture.”

On 7 June 1973 Ward received word from defendant’s home
office in Charleston, West Virginia, that defendant had been
unable to place plaintiffs’ application with a permanent lender.
Notwithstanding, on 11 June 1973, Ward wrote Edwards a letter
in which he committed defendant to make the long-term loan
plaintiffs had requested. A copy of this letter was sent to each
plaintiff. In pertinent part this letter said:

“Thomas & Hill, Inc., is processing an application for a per-
manent loan for Mr. P. M. Williams, Mr. D. J. Dudley, Mr. Thomas
A. Pipkin, and Mr. McDonald (sic) Weeks, on the above property.

“Please accept this letter as our commitment to fund the per-
manent loan on or before September 1, 1974, in an amount of
$1,162,500.00, as outlined in the loan submission mailed to you
May 24, 1973.”

Thereafter, Edwards mailed Ward documents detailing the
terms of CCB’s construction loan and asked that these terms be
incorporated into defendant’s letter of commitment. On 27 June
1973 Ward replied as follows:

“Please accept this letter as our commitment to fund the per-
manent loan on or before October 1, 1974, in an amount of not less
than $1,162,500.00 as outlined in my loan package submitted to
you on May 24, 1973.

“Please be further advised that your commitment dated June
26, 1973, for the construction loan is hereby made a part of our
commitment to the borrowers and is attached as Exhibit A.”

Again each plaintiff received a copy of the correspondence.
At that time Ward and plaintiffs agreed that defendant would
receive a fee of $11,625 for the loan commitment and a fee of
$11,625 for closing the loan, a total of $23,250.
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Relying upon defendant’s commitment to make the perma-
nent loan, on 2 July 1973 CCB and plaintiffs executed a construc-
tion loan agreement in the amount of $1,162,500, at 9% interest
per annum, payable on 1 October 1974 or at the closing of the
long-term permanent loan, whichever occurred first. The construe-
tion loan was closed in August 1973. Thereafter plaintiffs utilized
the entire loan of $1,162,500 in building the motel and restaurant,
except for $23,250 representing the fees due defendant upon the
closing of its loan to plaintiffs. Upon Ward’s instructions, and
with plaintiffs’ consent, CCB held this sum in an escrow account
for defendant.

The motel was completed on 8 July 1974. When it became ap-
parent in May that construction would be finished well in advance
of October, Mr. Edwards then attempted to contact Ward to
ascertain if defendant would be interested in taking the construc-
tion loan out of CCB earlier. At that time he learned that defend-
ant had closed its Greensboro office, and that Ward could not be
located. On 9 May 1974 Edwards took the matter up with defend-
ant’s home office in Charleston, West Virginia, informing its
officers in detail of all dealings which plaintiffs and CCB had had
with Ward with reference to the loan in suit. However, it was not
until 6 August 1974 that defendant repudiated the loan commit-
ment Ward had made to plaintiffs and to CCB. On 27 August 1974
in a letter to CCB’s attorney, defendant’s president stated that
Ward had no authority to issue the loan commitment and that the
defendant would not honor the commitment.

Immediately upon receiving notice that defendant had
repudiated the loan commitment the plaintiffs, assisted by CCB,
began a diligent and exhaustive search for alternative permanent
financing. They found that no such loans were available at any
rate of interest. All the evidence tended to show that it had
become extremely difficult to obtain commerical loans of any type
and motel loans were almost nonexistent; that had such money
been obtainable, it would have been at a very high rate, the best
terms being a “10%2% rate for 20 years with a 25-year amortiza-
tion schedule at seven discount points.”

After the completion of construction plaintiffs’ motel-
restaurant project was appraised at $1,790,000. This gave plain-
tiffs a net equity, over and above the $1,162,500 construction loan,
of $627,500.
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On 1 October 1974, to forestall foreclosure, CCB required
plaintiffs to refinance their construction loan by “executing a new
deed of trust” and “a six-month demand note” for $1,162,500,
bearing a variable interest rate of 2% above CCB’s prime. On 1
January 1976 CCB increased the interest payments on the loan to
three percent above its prime rate. Between 1 October 1974 and
the date of the trial, 31 March 1976, plaintiffs had paid CCB
$184,619.49 in interest. No payments had been made on the prin-
cipal of the loan. During the same 18 months, in attempting to ob-
tain another long-term loan, plaintiffs incurred the following
“reasonable expenses,” totaling $5,888.12: (1) $1,613.12 for title in-
surance required by CCB; (2) $3,000 in additional brokerage fees;
(3) $1,025 for extra accounting expenses; and (4) $250 for an up-
dated MAI appraisal. Despite their diligent efforts, and the ef-
forts of CCB, plaintiffs had not been able to arrange alternative,
long-term financing at the date of the trial. Plaintiffs
demonstrated and the trial court found, however, that the lowest
prevailing rate of interest on comparable commercial loans on 1
October 1974 was 10Y2% per annum.

On the basis of his findings of fact, all of which are supported
by competent evidence, Judge McKinnon concluded (1) that
although Ward did not have actual authority to obligate defend-
ant to make a loan to plaintiffs, he nevertheless “had apparent
authority to bind the defendant to a contract”; (2) that plaintiffs,
who had no notice of Ward’s lack of such authority, had
reasonably relied upon his apparent authority to commit defend-
ant to make them the loan for which they had applied; (3) that in
June 1973 plaintiffs and defendant had entered into a contract,
duly supported by consideration, which embodied the terms of
plaintiffs’ loan application; and (4) that defendant had breached
this agreement.

Judge McKinnon then adjudged that “the plaintiffs [had] sus-
tained and [were] entitled to recover past, present, and prospec-
tive damages as follows”: $5,888.12 for the additional expenses
incurred in searching for an alternative lender; (2) $120,000,
“representing the present worth of the reasonable additional cost
to the plaintiffs of a loan at the lowest prevailing rate of interest
on 1 October 1974, after also being duly discounted for the
likelihood of early payment.” Judgment was entered in favor of
plaintiffs for $125,888.12 with legal interest from the date of judg-
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ment. No recovery for the interest plaintiffs paid CCB between 1
October 1974 and the date of trial was allowed.

The explanation for judgment item (2) above ($120,000) ap-
pears to be the following: Dr. J. Finley Lee, a professor of
business administration specializing in economics, insurance, and
statistics at the University of North Carolina, was qualified as an
expert in calculating the present economic value of monetary
payments to be made in the future. He testified that the dif-
ference between the cost of the agreed loan in the amount of
$1,162,500 repayable over 25 years with interest at 9Y:% per an-
num and the cost of a similar loan at 10%:% per annum was
$245,805. He determined the present cash value of that sum to be
$143,282.03, a figure which Judge McKinnon evidently reduced by
$23,282.03 “for the likelihood of early payment,” thereby obtain-
ing the amount of $120,000.

Upon defendant’s appeal and plaintiffs’ cross appeal the
Court of Appeals affirmed the judgment of the trial court insofar
as it imposed liability on defendant for breach of contract.
However, the Court of Appeals modified Judge McKinnon’s award
of damages in two respects: It held that plaintiffs were entitled to
recover (1) the $184,619.49 in interest which they had paid CCB
from 1 October 1974 on the demand notes until the date of the
trial and (2) the full present cash value of the difference between
the cost of the agreed loan at 9'2% interest per annum and
10Y2% interest for 25 years, $143,282.03, without any reduction
“for the likelihood of early prepayment.”

We allowed defendant’s petition for discretionary review for
the sole purpose of considering what damages plaintiffs are en-
titled to recover for defendant’s breach of contract.

Manning, Fulton & Skinner by M. Marshall Happer III, and
Charles L. Fulton, for plaintiffs.

Smith, Anderson, Blount & Mitchell by H. A. Mitchell, Jr.,
and Michael E. Weddington, for defendant.

SHARP, Chief Justice.!

Initially, the primary relief which plaintiffs sought in this ac-
tion was a decree ordering defendant to specifically perform its

1. This opinion was written in accordance with the Court's decision made prior to the retirement of Chief
Justice Sharp and was adopted by the Court and ordered filed after she retired.
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commitment to provide long-term or “permanent’ financing to
enable plaintiffs to take up CCB’s interim construction loan on
their motel-restaurant project. Historically, courts of equity refus-
ed to decree specific performance of a contract to lend money on
the ground that the disappointed borrower could be fully compen-
sated by damages because, presumably, money could always be
found elsewhere.”? More recently, however, courts have employed
the equitable remedy of specific performance when the cir-
cumstances of the particular case demonstrate the inadequacy of
money damages to afford appropriate relief.® In this case the par-
ties’ stipulation that defendant is financially unable to comply
with its contract rendered the availability of the remedy of
specific performance immaterial. Plaintiffs, therefore, are
relegated to such damages as they are legally entitled to recover,
and are able to collect, from defendant.

A borrower’s claim for damages resulting from a lender's
breach of a contract to lend money is primarily circumscribed by
the rule of Hadley v. Baxendale, 156 Eng. Rep. 145, 151 (Ex. 1854).
This rule limits generally the recovery of damages in actions for
breach of contract. To recover, a disappointed borrower must not
only prove his damages with reasonable certainty, he must also
show that they resulted naturally —according to the usual course
of things—from the breach or that, at the time the contract was
made, such damages were in the contemplation of the parties as a
probable result of the breach. Additionally, the borrower must
demonstrate that, upon the lender’s breach, he minimized his
damages by securing the money elsewhere if available. When
alternative funds are unavailable, however, the borrower may
recover the damages actually incurred because of the breach, sub-
ject to the general rules of foreseeability and certainty of proof.
See 5 Corbin, Contracts § 1078 (1964); 11 Williston on Contracts,
§ 1411 (3d Ed. Jaeger 1968); Annot., 36 A.L.R. 1408 (1925); 22 Am.
Jur. 2d Damages §§ 68, 69 (1965); Coles v. Lumber Co., 150

2. Annot., 41 A.L.R. 357 (1926}, Draper, The Broken Commitment: A Modern View of the Mortgage
Lender's Remedy, 59 Cornell L.R. 418 (1974). See Norwood v. Crowder, 177 N.C. 469, 472, 99 S.E. 345, 346
(1919).

3. See Columbus Club v. Simons, 110 Okla. 48, 236 Pac. 12; Annot., 41 A.L.R. 350 (1925); Vandeventer v
Dale Construction Co., 271 Ore. 691, 534 P. 2d 183 (1975); Cuna Mutual Insurance Society v. Dominguez, 9
Ariz. App. 172, 175, 450 P. 2d 413, 416 {1969); Coken v. Leaman and Clesi, 152 So. 136 (La. App. Ct. Orleans
1934); Selective Builders, Inc. v. Hudson City Savings Bank, 137 N. J. Super. 500, 507, 349 A. 2d 564, 569
(1975); 81 C.J.S. Specific Performance § 94 (1977} 71 Am. Jur. 2d Specific Performance § 104 (1973); 5A Cor-
bin, Contracts § 1152, 167-68 (19684} Groot, Specific Performance of Contracts to Provide Permanent Financing,
60 Cornell L.R. 718, 736-742 (1975).
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N.C. 183, 63 S.E. 736 (1909); Anderson v. Hilton and Dodge
Lumber Co., 121 Ga. 688, 49 S.E. 725, 727 (1905); Bond Street
Knitters, Inc. v. Peninsula National Bank, 266 App. Div. 503, 42
N.Y.S. 2d 744 (1943); Davis v. Small Business Investment Co. of
Houston, 535 S.W. 2d 740, 742-43 (Tex. Civ. App.-Texarcana 1976).

The rule governing damages for breach of a contract to lend
money is nowhere stated more succinetly than in Restatement of
Contracts § 343 (1932):

“Damages for breach of a contract to lend money are
measured by the cost of obtaining the use of money during the
agreed period of credit, less interest at the rate provided in the
contract, plus compensation for other unavoidable harm that the
defendant had reason to foresee when the contract was made.

“Comment:

a. This Section is an application of the general rules of
damages to a special class of contracts. The damages awarded are
affected by the fact that money is nearly always obtainable in the
market. If the loan was to be repayable on demand, or if the con-
tract rate of interest is as much as the current market rate and
the money is available to the borrower in the market, his
recoverable damages are nominal only. He is expected to avoid
other harm by borrowing elsewhere if he can, the reasonable ex-
penses being chargeable to the defendant. Sometimes inability to
borrow elsewhere or the delay caused by the lender’s action
results in loss of a specific advantageous bargain, an unfinished
building, or an equity of redemption in mortgaged land; damages
are recoverable for losses if the lender had reason to foresee
them.”

Clearly, the plaintiffs in this case have been injured by de-
fendant’s breach of contract. Without defendant’s commitment to
provide long-term financing they would not have begun construec-
tion of the motel project. When it was completed and the con-
struction loan from CCB became due they were unable to obtain
alternative long-term financing because none was available at any
rate of interest. Plaintiffs were able to forestall foreclosure only
by refinancing the construction loan with a demand note at a fluc-
tuating rate of interest which varied from 2 to 3% above CCB'’s
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prime rate and was always in excess of the contract rate. At the
time of the trial CCB was still carrying the construction loan.*
Thus, this case differs significantly from those cases involving a
disappointed developer-borrower who, unable to obtain specific
performance or an alternative permanent loan, either suffers
foreclosure® or obtains alternative permanent funds at additional
expense, for a shorter time, or at a higher but constant rate of in-
terest.®

Specifically, the question for our determination is the follow-
ing:

What is the measure of damages for breach of a contract to
make a loan of $1,162,500 at 9¥:% interest per annum, the loan
to be amortized over 300 monthly installments and to be used to
take out a short-term construction loan, when a substitute loan
was unobtainable upon any terms at the time of the breach and,
in order to forestall foreclosure, the borrowers had to refinance
the construction loan by a demand note at a fluctuating rate of in-
terest for a period of 18 months? :

At trial plaintiffs sought to recover—and the judge pur-
ported to assess—their past, present and prospective damages.
The case was tried upon the fiction that at the time of trial plain-
tiffs had obtained a permanent loan at 10%:% interest, which the
court found was the lowest prevailing rate of interest for a com-
parable long-term commercial loan as of 1 October 1974, the date
of the breach. In attempting to fashion a rule which would ap-
propriately measure plaintiffs’ damages the trial judge analogized
this case to those in which the borrower actually obtained
another loan. On this theory, the trial court awarded plaintiffs
general damages in the amount of $120,000, this amount being the
difference between the interest on a 25-year loan of $1,162,500 at
10%2% per annum and a similar loan at 92%, reduced to present
value and “discounted for the likelihood of early payment.” As
special damages, Judge McKinnon awarded plaintiffs $5,888.12,
the total of amounts which plaintiffs reasonably expended in

4. Upon oral argument here, in response to questions from the Court counsel for plaintiffs stated that
CCB was still carrying the construction loan.

5. St. Paul at Chase Corporation v. Manufacturer's Life Ins. Co., 262 Md. 192, 278 A. 2d 12, cert. denied,
404 U.S, 857 (1971)

6. Bridgkort Racquet Club v. University Bank, 85 Wis. 2d 706, 271 N.W. 2d 165 (1978}
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refinancing their construction loan with CCB to prevent
foreclosure, and in their unsuccessful attempts over 18 months to
secure a replacement long-term loan. The judge, however, refused
to allow any recovery of the $184,619.49 in interest which plain-
tiffs paid CCB on the demand note during that 18-month interim.

The Court of Appeals affirmed the trial judge’'s award of
$5,888.12 in special damages. This ruling was clearly correct, and
we affirm it. As the Court of Appeals pointed out, additional title
insurance and brokerage, accounting and appraisal fees “were
foreseeable expenses which, but for the breach, plaintiffs would
not have incurred.” With reference to these expenditures, defend-
ant concedes in its brief filed in this Court that “in view of the
evidence and the Trial Court’s explicit and implicit factual find-
ings pertaining to these items there is no room for further argu-
ment and the judgment of the Trial Court is binding as to such
damages.”

The Court of Appeals also ruled that the trial judge was cor-
rect in using the lowest prevailing rate of interest for a long-term
commercial loan (10Y2%) to determine ‘“the basic measure” of
plaintiffs’ damages, i.e., the difference between the interest on
the loan at the contract rate during the agreed period of credit
and the rate (not exceeding that permitted by law) which plain-
tiffs would have had to pay for the money in the market on the
date of breach.” Defendant argues that the use of a hypothetical
loan at the lowest prevailing rate of interest for comparable long-
term loans, at least in cases where an alternative lender cannot
be found, is too speculative and uncertain a technique for approx-
imating the borrower’s prospective losses. However, a party seek-
ing recovery for losses occasioned by another’s breach of contract
need not prove the amount of his prospective damages with ab-
solute certainty; a reasonable showing will suffice. “Substantial
damages may be recovered though plaintiff can only give his loss
proximately.” Wilkinson v. Dunbar, 149 N.C. 20, 22, 23, 62 S.E.
748 (1908). See Tillis v. Cotton Mills & Cotton Mills v. Tillis, 251
N.C. 359, 366-67, 111 S.E. 2d 606, 612, 613 (1959); Thrower v. Dairy
Products, 249 N.C. 109, 113, 105 S.E. 2d 428, 430, 431 (1958);
Perkins v. Langdon, 237 N.C. 159, 171, 74 S.E. 2d 634, 644 (1953).

7. Hedden v. Schneblin, 126 Mo. A. 478, 104 S.W. 887, 890 (1907); Annot., 36 A L.R. 1408, 1410-11 {(1925);
Restatement, Contracts § 343 (1932); 22 Am. Jur. 2d Damages § 68 {1965).
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In our view, plaintiffs have reasonably demonstrated that as
a consequence of defendant’s breach of its loan commitment they
will suffer prospective losses; and we agree with the Court of Ap-
peals that the trial court’s use of the lowest prevailing rate for
comparable long-term loans as a figure to be compared with the
contract interest rate represents effort to provide relief from
these prospective damages. We also agree that the trial judge
erred in reducing the present worth of plaintiff's prospective
damages ($143,282.03) to the amount of $120,000 “for the
likelihood of early payment.”

Although a witness for defendant opined that the average
life of a commercial loan such as the one defendant was commit-
ted to make for plaintiffs was “approximately seven years,” no
witness attempted to fix the value of such a probability. Further,
there was no evidence that plaintiffs contemplated early payment
of the loan. The Court of Appeals, therefore, properly ordered
this reduction stricken, and we affirm.

Finally, the Court of Appeals concluded that the trial judge
erred in refusing to allow plaintiffs to recover the $184,618.49 in
interest which they paid CCB on the demand notes during the 18
months elapsing between the date of defendant’s breach of its
contract and the date of the trial. This interest, that court said,
was recoverable as special damages which defendant should have
foreseen as the probable consequence of its failure to provide
plaintiffs the promised long-term financing. Thus, the question re-
maining is whether, in order to avoid foreclosure, a disappointed
borrower to whom a defaulting lender had committed long-term
financing to pay off a temporary construction loan, is entitled to
obtain temporary refinancing at a higher rate of interest and to
recover the cost of this refinancing as special damages.

On the ground that such refinancing was an unforeseeable
consequence of the breach defendant argues that the trial court
properly denied plaintiffs any recovery of the interest they paid
on the demand note which refinanced the temporary construction
loan. In our view, this contention by a defaulting lender, fully
aware of the purpose for which plaintiffs had secured its commit-
ment, is entirely unrealistic. In 11 Williston on Contracts § 1411
(3d Ed. Jaeger 1968) it is stated:

“It will frequently happen that the borrower is unable to get
money elsewhere, and, if the defendant had notice of the purpose
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for which the money was desired, he will be liable for damages
caused by the plaintiff’s inability to carry out his purpose, if the
performance of the promise would have enabled him to do so.”

The case of St. Paul at Chase Corp. v. Manufacturers Life
Ins. Co., 262 Md. 192, 278 A. 2d 12, cert. dented, 404 U.S. 857
(1971), grew out of the defendant’s breach of a commitment to
provide the plaintiff with permanent financing “to take out” a
construction loan on a high rise apartment building. When the
defendant canceled its commitment and the plaintiff was unable
to obtain a substitute loan, the bank carrying the construction
loan foreclosed the property and obtained a deficiency judgment
against the plaintiff, which then sued the defendant for damages.
In affirming the trial court’s award of compensatory damages
which would enable the plaintiff to pay the deficiency judgment
and other “consequential damages,” the Court of Appeals of
Maryland also adopted both the judge’s rationale and his succinct
statement of it. After noting that in loan transactions such as the
one in suit “the parties, of course, anticipate that everything will
proceed according to Hoyle —that there will be no breach by
either party,” Judge Proctor added:

“On the other hand, the would be permanent mortgage
lender must contemplate that if, at the last minute, it cancels its
commitment such action would be disastrous to the borrower;
that in such event obtaining a new permanent mortgage loan
would be well-nigh impossible, for the reason that whatever
brought about the cancellation would in all likelihood prevent
another lender from entering the fray; that one doesn’t find some-
one willing and able to lend $4,800,000 at a moment’s notice; that,
under such circumstances, foreclosure under the construction
mortgage would not only be a probability, it would be almost in-
evitable.” (Emphasis added.) 262 Md. at 243, 278 A. 2d at 36.

Whether the loan commitment be for $4,800,000 or $1,162,500,
we harbor no doubt that a committed permanent lender on a
substantial building project certainly must foresee that a breach
of his commitment a relatively short time before the date he has
contracted to provide the money to pay off the interim construe-
tion loan will result in substantial harm to the borrower.
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Defendant, in this case, being unable to find a lender willing
to make the permanent loan it had committed itself to provide
plaintiffs, formally notified them on 6 August 1974 —less than two
months before the scheduled closing date —that it would not make
the loan. At that time the same conditions which had thwarted
defendant's efforts to obtain the loan also thwarted plaintiffs. In a
reasonable effort to minimize their losses, while they continued
their search for another permanent loan plaintiffs refinanced the
construction loan to prevent foreclosure of property in which they
had acquired equity of approximately $627,500. That their search
during the subsequent 18 months proved futile is no reason to
deny them compensation for the resulting damages they sustain-
ed during that period.

However, our conclusion that plaintiffs should recover as
foreseeable damages their losses arising from the interest
payments on the demand notes does not necessarily entail an
award for the full amount of interest actually paid to CCB. On the
contrary, we hold that the Court of Appeals erred insofar as it
awarded plaintiffs both the full amount of interest actually paid
CCB from the date of the breach until the date of trial and the
present value of the difference between the interest on $1,162,500
amortized over 25 years from the date of the trial at the
hypothetical rate of 10%2% per year and the contract rate of
912 %.

In Bridgkort Racquet Club v. Univeristy Bank, 85 Wis. 2d
706, 271 N.W. 2d 165 (1978), plaintiffs contracted with defendant
University Bank for a loan of $250,000 at 10% % to be amortized
over a 15-year period. The loan closing, which was scheduled for
13 January 1976, involved both the short-term construction
lender, and long-term financiers. The short-term loan was closed
on 13 January, but on 23 January 1976 plaintiffs discovered that
the defendant University Bank had breached its contract and
would not make its long-term loan. After extensive attempts to
obtain financing at a comparable rate, the plaintiffs obtained
financing at 11% for the same 15-year period. The Wisconsin
court recognized the plaintiff’s damages as the difference between
the cost of obtaining substitute money at an increased rate of in-
terest and the interest rate specified in the contract. In the case
at bar, plaintiffs contracted with defendant to have the use of
$1,162,500 from 1 October 1974 until 1 October 1999. To award
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plaintiffs the entire amount of interest paid to CCB from the time
of the breach until the time of the trial ($184,619.49), with no
deduction for interest at the contract rate of 9Y:%, would give
plaintiffs the use of $1,162,500 interest-free for that 18 months
period. When defendant failed to make the agreed loan on 1 Oc-
tober 1974 it became liable to plaintiffs at that time for the in-
creased cost of obtaining the use of the money “during the agreed
period of credit,” that is, 25 years from 1 October 1974.

We are of the opinion that the Wisconsin Court in Bridgkort
Racquet Club, supra, was correct in determining the plaintiffs’
damages to be the differential between the cost of obtaining new
financing and the interest payments specified in the contract.
Based on this principle, plaintiffs’ recovery of interest payments
made to CCB during this 18-month period must be reduced by the
amount of interest which would have been payable to defendant
at the contract rate of 9%2%.

Having concluded that plaintiffs are entitled to compensatory
damages for the cost of refinancing during the 18-month period
between the date of defendant’s breach and trial, and a general
damages award resulting from defendant’s breach, we believe the
most equitable remedy will be achieved by compensating plain-
tiffs for the amount of their actual losses up until the date of trial
and using the difference between the hypothetical interest rate of
10Y2% and the contract rate as the basis for determining the
damages sustained after the trial. The record shows that for each
of the 300 months of the loan plaintiffs contracted for, the amount
of interest which plaintiffs would have been obligated to pay
defendant can be determined with exactitude. Therefore the
amount of plaintiffs’ actual damages prior to trial can be com-
puted by subtracting from the $184,619.49 actually paid CCB by
March 31, 1976, the amount of interest plaintiffs would have paid
to defendant under the contract by that date. As to plaintiffs’ pro-
spective losses from the contractural breach, they can be
calculated by using the differential between the 10%2% per an-
num rate which the trial court hypothesized to be the lowest
prevailing rate of interest on 1 October 1974 for a long-term com-
mercial loan on a project such as plaintiffs’ and the contract rate
of 9Y2%. Plaintiffs are therefore entitled to the present value of
the difference in interest payments owed under the contract from
1 April 1976, the date of the trial, until 1 October 1999 and the in-
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terest which would have been paid during the same period for a
loan bearing interest at 10'2% per annum.

This cause is returned to the Court of Appeals for remand to
the Superior Court of Wake County with instructions that, after
hearing such additional evidence as may be necessary to make the
calculations required to determine the amounts defined in subsec-
tions (b) and (c) below, that court shall enter judgment that plain-
tiff recover of defendant as damages the sum of the amounts
specified in subsections (a), (b), and (c) as follows:

(a) $5,888.12 expended for additional title insurance,
brokerage, accounting, and appraisal fees necessitated by defen-
dant’s breach;

(b) $184,619.49, less the amount of interest plaintiffs con-
tracted to pay defendant from 1 October 1974 until 31 March
1976;

(c) the present value of the amount determined by subtract-
ing the interest payments which were to have been made by
plaintiffs pursuant to the contract from 1 April 1976 until 1 Oc-
tober 1999, from the interest payable during the same period on a
loan of $1,162,500, amortized over 300 months from 1 October
1974 bearing an interest rate of 10%2% per annum.

The judgment entered shall also provide that the damages
therein awarded plaintiff shall bear interest at the legal rate of
six percent from 28 May 1976, the date of the judgment from
which the parties appealed. See G.S. 24-1 and 24-5 (1965); 45 Am.
Jur. 2d Interest and Usury § 109 (1965). See also Jackson wv.
Gastonia, 247 N.C. 88, 100 S.E. 2d 241 (1957).

For the reasons stated and specified above, the decision of
the Court of Appeals is

Affirmed in part, and

Reversed in part.
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The trial court did not err in denying the indigent defendant’s motion for
the appointment of additional counsel to represent her in a first degree
murder case since the burden placed upon defense counsel was not excessive,
and the attorney appointed by the court was competent to represent the best
interests of defendant.

. Criminal Law § 15.1 — venue —change because of pretrial publicity and number

of jailed defendants —no abuse of discretion

The trial court did not err in denying defendant’s motion for change of
venue to the western part of the State, nor did it err in moving the case from
Scotland County to Bladen County for trial, since the court acted within its
discretion in moving the case; no abuse of discretion was shown; the court had
to consider the rights of twenty jailed persons awaiting trial in Scotland Coun-
ty and therefore properly moved the case to Bladen County; and though a
radio station in Lumberton as well as newspapers in Robeson County and sur-
rounding counties gave coverage to the pending trial, there was nothing which
suggested that the coverage was anything more than general in nature and
likely to be found in any jurisdiction to which the trial might be removed.

. Criminal Law § 91.3— witness absent due to illness —deposition taken —contin-

uance properly denied

The trial court did not err in denying defendant’s motion for continuance
based upon the absence of a witness where the witness was hospitalized and
was not expected to be available at trial, and the testimony of the witness was
in fact obtained and presented before the jury by way of deposition.

. Jury § 6— individual voir dire denied —no abuse of court’s discretion

Defendant failed to show an abuse of the trial court’s discretion in its
refusal to grant her motion for an individual voir dire of each juror and se-
questration of the jurors during voir dire.

. Jury § 7.11— attitudes toward death penalty —challenge for cause proper

A prospective juror is properly excused for cause when his answers on
voir dire concerning his attitudes toward the death penalty, although
equivocal, show when considered contextually that regardless of the evidence
he would not vote to convict the defendant if conviction meant the imposition
of the death penalty; three jurors in this case who indicated that, no matter
what aggravating circumstances were established by the evidence, they could
not vote to impose a death sentence were properly excused for cause.
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6. Criminal Law § 34.4— evidence of other offenses committed by defendant—
admissibility to show intent, motive, common scheme or plan

In a prosecution of defendant for poisoning the man with whom she lived,
the trial court did not err in admitting evidence concerning defendant’s poison-
ing of four other individuals and defendant’s forging and uttering forged
checks, since such evidence was admissible to show (1) that defendant knew
the probable consequences of her actions when she administered the poison to
her fifth victim; (2) specific intent on defendant’s part in that she had a pattern
of administering poison to persons, knowing full well the probable conse-
quences of her actions; (3) a motive for the crime in that defendant poisoned
the individuals, with one exception, only after the forgeries were discovered or
she became fearful of discovery; and (4) that a continuing plan or scheme ex-
isted whereby defendant used the proceeds of her forgeries to support her
drug addiction, and then murdered her victims when the forgeries were
discovered or she feared discovery.

7. Criminal Law § 102.5— prosecutor’s conduct in examining witnesses —no prej-
udice
There was no merit to defendant’s contention that the district attorney
presented the case for the State in such a way that he was guilty of pros-
ecutorial misconduct since the district attorney could properly ask a witness to
complete his account of the condition of the homicide victim before he died by
asking the witness to demonstrate the victim's scream; though the district at-
torney improperly asked the opinion of a witness who had not been properly
qualified and offered as an expert, defendant was not prejudiced because the
witness was not permitted to answer; the district attorney could properly pur-
sue a line of questioning which tended to show that the victim carried large
sums of money in his wallet, as this evidence was relevant to show motive; the
district attorney could repeatedly attempt to elicit certain information from
the daughter of defendant’s deceased husband, as there was nothing in the
record to indicate that he was badgering the witness or that his questions
were not asked in good faith; the district attorney could properly ask defend-
ant if she had poisoned another person; and defendant was not prejudiced by
the district attorney’s question as to why she poisoned a named person, even if
the question was improper, since the court sustained defense counsel’s objec-
tion as to form.

8. Homicide § 20— murder by poisoning —evidence of other forgeries and poison-
ings —rat poison bottle —forged checks —admissibility

In a prosecution of defendant for poisoning the man with whom she lived
where there was also evidence that she had poisoned four other people and
forged checks, the trial court did not err in admitting into evidence an empty
bottle bearing the label “Singletary’s Rat Poison” found by a police officer
behind the house of one victim, though the bottle had been in the field over a
year when found, since the label was still legible; the bottle was found in the
spot where defendant said she had thrown it; and the officer stated that he
had kept the bottle in his sole possession from the time he recovered it to the
time of the trial. Furthermore, the court did not err in receiving into evidence
the various checks which defendant allegedly forged, since a proper foundation
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was laid by testimony of witnesses who were familiar with the handwriting of
the victims and by testimony of a handwriting expert.

9. Homicide § 15.5— cause of death—opinion evidence admissible

In a prosecution of defendant for first degree murder by poisoning, the
trial court did not err in permitting three pathologists to state their opinions
as to cause of death and to state that such opinions were based on an autopsy
performed on the victim.

10. Criminal Law § 75.6— statements to police officers—Miranda warnings
given —sufficiency
The trial court did not err in denying defendant’s motion to suppress
statements given by defendant to police officers since the evidence on voir
dire tended to show that defendant was given the Miranda warnings, did not
seem to be under the influence of anything, and was not promised any leniency
if she confessed. Furthermore, the fact that defendant was not given Miranda
warnings immediately preceding each of four statements on the second day
she was questioned did not render the statements inadmissible, since defend-
ant was warned of her constitutional rights before she made any statements;
defendant made four separate statements in the space of a relatively short
time; the interrogation took place in the same location where she was given
her Miranda warnings; the interrogation was conducted by the same officers
who advised her of her constitutional rights; and there was no evidence that
defendant was under the influence of any substance at the time she made the
statements.

11. Criminal Law § 112.6— jury instructions —insanity —insufficient evidence to
require instruction

The test of insanity that is recognized in N. C. is whether the accused at
the time of the commission of the alleged act was laboring under such defect of
reason from disease or defect of the mind as to be incapable of knowing the
nature and quality of the act or, if he does know this, was by reason of such
defect of reason incapable of distinguishing right from wrong in relation to
such act; therefore, the trial court did not err in failing to submit the defense
of insanity to the jury in this homicide prosecution where all three
psychiatrists who testified concluded that defendant knew the difference be-
tween right and wrong, and there was no evidence that she did not know the
nature and quality of her acts.

12. Homicide § 21.6 — murder by poisoning —sufficiency of evidence
In a prosecution of defendant for the first degree murder of the man with
whom she lived, evidence was sufficient to be submitted to the jury where it
tended to show that defendant was addicted to drugs; she forged checks in
order to obtain money to support her habit; when deceased discovered the
forgeries, he threatened to report them to police; and defendant then obtained
ant poison which she placed in deceased’s drinks.

13. Constitutional Law § 80; Homicide § 31.3— death penalty —no cruel and
unusual punishment

The death penalty for first degree murder is not cruel and unusual punish-
ment within the meaning of the Eighth Amendment, since it is neither the pur-
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poseless imposition of severe punishment nor a punishment grossly dispropor-
tionate to the severity of the crime.

14. Constitutional Law § 80; Homicide § 31.3— death penalty not mandatory

The N. C. death penalty statutes, G.S. 15A-2000 et seq., are not man-
datory in nature and therefore unconstitutional since they provide for the ex-
ercise of guided discretion in the imposition of sentence.

15. Constitutional Law § 80; Homicide § 31.3— death penalty —statutes sufficient-
ly specific
There is no merit to defendant’s contention that the N. C. death penalty
statutes are unconstitutional because they fail to give the jury objective stand-
ards to guide it in weighing aggravating against mitigating circumstances in
passing upon the issue of sentence and that the aggravating circumstances are
vague and without accurate definition, since the issues which are posed to a
jury at the sentencing phase of N. C.’s bifurcated proceeding have a common
sense meaning, and jurors who are sitting in a criminal trial ought to be
capable of understanding them when they are given appropriate instructions
by the trial judge.

16. Constitutional Law § 80; Homicide § 31.3— death penalty —burden of disprov-
ing mitigating circumstances not on State

There is no merit to defendant’s contention that the N. C. death penalty
statutes are unconstitutional because the State ought to be required to prove
that there are no mitigating circumstances before the death penalty may be
imposed, since due process does not require a state to disprove beyond a
reasonable doubt the existence of a factor which mitigates the degree of
criminality or punishment.

Justice BROCK took no part in the consideration or decision of this case.

APPEAL by defendant from McKinnon, J., 27 November 1978
Special Criminal Session, BLADEN Superior Court.

Upon pleas of not guilty and not guilty by reason of insanity,
defendant was tried on a bill of indictment which charged her
with the murder of Stewart Taylor. The trial was conducted in
the bifurcated manner mandated by G.S. § 15A-2000 et seq.
Phase one of the trial determined the guilt or innocence of de-
fendant. Phase two of the trial was held to decide her sentence
for first-degree murder following her conviction on that charge.

During the guilt determination phase of the trial, the State
introduced evidence summarized in pertinent part as follows:

Prior to January 1978, defendant and Stewart Taylor had
been going together. On occasion, defendant stayed with Taylor
at his home in St. Pauls, North Carolina. At the time of his
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death, Taylor was fifty-six years old. He had been in fairly good
health until the evening of 31 January 1978, four days before his
death. On that evening, defendant and Taylor went to Fayette-
ville to attend a gospel sing. While at the performance, Taylor
became ill. The couple left and returned to St. Pauls. At approx-
imately 2:30 the following morning, Taylor began vomiting and
having diarrhea. He continued to be ill throughout the day.

On the next day defendant took Taylor to Southeastern
General Hospital in Lumberton where he was treated. At the
time he was examined by an emergency room physician, Taylor
was complaining of nausea, vomiting and diarrhea, as well as
general pain in his muscles, chest and abdomen. His blood
pressure was low. His pulse was weak and rapid. He was
dehydrated and his skin was ashen in color. After receiving in-
travenous fluids and vitamins, as well as other treatment, Taylor
was released from the hospital and defendant took him back to
his home in St. Pauls where she fed him.

The next day, 3 February 1978, an ambulance was summoned
to Taylor's home. The attendants found him to be in great pain.
His blood pressure was very low, his breathing was rapid, and his
skin was gray. During the trip to the hospital, Taylor was restless
and moaning. While he was in the emergency room, he was given
intravenous fluids. A tracheotomy was performed but he died in
the emergency room approximately one hour after he was
brought in. One of the attending physicians, Dr. Richard Jordan,
was “not satisfied” as to the precise cause of death. After talking
with two of the attending physicians, members of Taylor’s family
requested that an autopsy be performed.

The autopsy was performed by Dr. Bob Andrews, a
pathologist. During the course of the autopsy, toxicological
screenings were performed on samples of Taylor's liver and
blood. Though the normal human body contains no arsenic in the
blood or in the liver tissue, Taylor’'s blood was found to have an
arsenic level of .13 milligrams percent. His liver had an arsenic
level of one milligram percent. These findings led Dr. Andrews to
conclude that Taylor died from acute arsenic poisoning.

On 10 March 1978, Robeson County Deputy Sheriffs Wilbur
Lovette and Al Parnell talked with defendant at the Sheriff's
Department in Lumberton. After having been given her Miranda
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warnings, defendant executed a written waiver indicating that
she understood what her rights were and that she was willing to
make a statement as well as answer questions without the pres-
ence of an attorney. The conversation between defendant and the
deputies related to a number of checks that had been forged on
the account of Stewart Taylor. During the interview, the officers
produced a check dated 31 January 1978 in the amount of $300.00.
Defendant stated that she had seen the check before; that she had
cashed the check; and that while she had “filled out” the check it
was signed by Taylor himself. While she talked with the officers,
defendant produced two checks from her pocketbook which were
dated 4 November 1977 and 23 November 1977. Both checks were
drawn on Taylor’s checking account and were payable to her.
They were in the amounts of $100.00 and $95.00, respectively.

The State introduced evidence obtained through handwriting
analysis which tended to show that the three checks were not
written by Stewart Taylor; and that the checks had been cashed
by defendant at a branch of First Union National Bank in
Lumberton. During the interview with the deputies, defendant
denied that she had forged any checks on Taylor's account.

Defendant was asked by the officers if she knew the cause of
Taylor's death. Upon being told that the autopsy had indicated
that arsenic poisoning was the cause of Taylor’s death, defendant
began crying, stating that “You all think I put poison in his food.”
She then proceeded to deny that she was in any way involved
with Taylor's death. After making that denial, defendant was
taken home. The investigation continued through the weekend.

On Monday, 13 March 1978, defendant returned to the
sheriff’s department accompanied by her son, Ronald Burke.
After she was again advised of her constitutional rights, she ex-
ecuted another written waiver. She then made a lengthy state-
ment in the presence of Deputies Lovette and Parnell.

In her statement, she admitted that before 1 January 1978
she had forged some checks on Taylor’s account which he found
out about when his bank statements came in the mail; that upon
finding out about the forgeries, Taylor talked with her and
threatened to “turn her in” to the authorities; that she forged
another check on Taylor’s account on 31 January 1978; that the
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forgery bothered her because Taylor would find out about it; that
on that day, she and Taylor went to Lumberton because she had
an appointment with her doctor; that after they left the doctor’s
office, they stopped at a drug store ostensibly for her to purchase
some hair spray; that instead she purchased a bottle of Terro Ant
Poison; that the next day, 1 February 1978, she put some of the
poison in Taylor’s tea at lunchtime; and that later that same day,
she put more of the substance in Taylor’s beer.

Defendant told the officers that she felt sure that what she
had done was wrong but that she had not told anyone at the
hospital about it on the two occasions that Taylor had been taken
there for treatment. She stated that she gave Taylor the poison
because she was afraid that he would “turn her in” for forgery.
She further stated that she used the money she got out of the 31
January check to pay bills for doctors and medicine. She conelud-
ed by confessing that she had given poison to other persons
besides Taylor and that they too had died.

Deputy Lovette then advised defendant that there was a
possibility that a number of bodies would be exhumed. He asked
her if arsenic would be found in the bodies. When she answered
affirmatively, Deputy Lovette asked her in which bodies arsenic
would be found.

Defendant admitted that while she lived and worked in the
home of John Henry Lee as a housekeeper and nurse’s aide in
early 1977 she found a checkbook for an account in the joint
names of Lee and his wife, Record; that she wrote a check on the
account in the amount of $50.00; that Mr. and Mrs. Lee found out
about the forgery and asked her about it; that she then purchased
a bottle of poison, pausing to read the label which said “May be
fatal if swallowed” and that she gave Mr. Lee poison three
times —once in his tea and twice in his coffee.

The state introduced other evidence which tended to show:
On or about 28 April 1977 Mr. Lee, 80 years old, became ill. Until
then he had been in good health and attended to numerous chores
around his home. On 29 April 1977, he was taken to the hospital
complaining of vomiting and diarrhea. Though he was released
from the hospital on 2 May 1977, he continued to be ill throughout
the month of May, complaining of vomiting, diarrhea, and general
pain through his body. On 3 June 1977, he was taken to the
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hospital again where the attending physician, Dr. Alexander,
observed that he was critically ill. Deep blue in color, his skin was
cold and wet with perspiration. He was confused and unrespon-
sive and his blood pressure was subnormal. On 4 June 1977 he
died.

Though no autopsy was performed at the time of Mr. Lee’s
death, his body was exhumed pursuant to a court order on 18
March 1978 and taken to the office of the Chief Medical Examiner
in Chapel Hill where an autopsy was performed. Toxicological
screenings revealed that the liver contained an arsenic level of 2.8
milligrams percent and the muscle tissue contained an arsenic
level of 0.3 milligrams percent. Dr. Page Hudson, Chief Medical
Examiner of the State of North Carolina, testified that in his opin-
ion Mr. Lee’s death was caused by arsenic poisoning.

Defendant admitted to the officers that she had poisoned
Mrs. Dolly Taylor Edwards; that in early 1976 she moved into the
home of Mr. and Mrs. Montgomery Edwards in Lumberton as a
live-in helper; that Mr. Edwards died on 29 January 1977; that in
late February 1977 she drove to St. Pauls where she purchased a
bottle of poison; that she noticed on the bottle the words “Could
be fatal if swallowed”; that returning home she put some of the
poison in Mrs. Edwards coffee and cereal; and that shortly after-
wards Mrs. Edwards became ill, suffering from nausea and
general weakness in her body.

The state introduced evidence that Mrs. Edwards was taken
to the hospital on 27 February 1977, was treated and released.
Her condition did not improve and she was again taken to the
hospital on 1 March 1977 where she died later that evening. The
attending physician, Dr. Henry Neill Lee, Jr., testified that Mrs.
Edwards was dehydrated and suffered from nausea, diarrhea, and
vomiting.

In her statement to the deputies, defendant said that she
knew that the poison was responsible for the death of Mrs. Ed-
wards; that after Mrs. Edwards died, she threw the bottle of
poison into a field behind the Edwards residence; and that she did
not know why she gave the poison to Mrs. Edwards.

Officer Lovette testified that during the course of his in-
vestigation he went to the field behind the Edwards home and
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found an empty bottle of Singletary’s Rat Poison which still bore
the original label. He initialed the bottom of the bottle and kept it
in his sole possession until the time of trial.

Though no autopsy was performed on the body of Mrs. Ed-
wards at the time of her death, pursuant to a court order, her
body was exhumed on 18 March 1978 and sent to the Office of the
Chief Medical Examiner in Chapel Hill where an autopsy was per-
formed. During the autopsy, toxicological screenings were con-
ducted on samples of Mrs. Edwards’ liver tissue and muscle
tissue. In the liver tissue, there was found an arsenic level of 0.4
milligrams percent. In the muscle tissue, there was found an
arsenic level of .08 milligrams percent. Dr. Page Hudson testified
that in his opinion Mrs. Edwards’ death was caused by arsenic
poisoning.

Defendant further admitted in her statement to the deputies
that she had poisoned her mother, Lillie McMillan Bullard; that
during 1974 she lived with her mother in Parkton, N. C.; and that
while she lived with her mother she forged her mother’s name to
a note in favor of the Commercial Credit Company of Lumberton.
(Other testimony indicated that the note was in the amount of
$1,048.00.) She further told the deputies that she was afraid that
her mother would find out about the note; that she bought a bot-
tle of poison and the bottle bore the warning *“Can be fatal if
swallowed”; that one day at dinnertime she put some of the
poison in some soup and a soft drink and gave both to her
mother; that later in the evening on the same day she gave her
mother a soft drink which contained a dose of the poison; that
Mrs. Bullard began to vomit and have diarrhea; and that she was
taken to Cape Fear Valley Hospital in Fayetteville on 30
December 1974 where she died shortly after her arrival.

The attending physician, Dr. Weldon Jordan, testified that
Mrs. Bullard was restless and gasping for breath when she was
brought into the hospital; that she was in shock; and that he was
unable to discern any blood pressure.

Upon the death of Mrs. Bullard, an autopsy was performed
with the permission of her family, including defendant. No tox-
icological screenings were conducted at that time. Pursuant to a
court order the body of Mrs. Bullard was exhumed on 18 March
1978 and taken to the Office of the Chief Medical Examiner in
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Chapel Hill. Dr. William Frank Hamilton testified that he per-
formed toxicological screenings upon samples of hair, muscle
tissue and skin which had been taken from the body; that the hair
sample revealed an arsenic concentration of .6 milligrams percent;
that the muscle tissue had an arsenic level of .3 milligrams per-
cent; that the skin sample had an arsenic level of .1 milligrams
percent; and that in his opinion, Mrs. Bullard’s death was caused
by arsenic poisoning.

Although defendant did not admit any involvement in the
death of her husband, Jennings L. Barfield, his body was exhum-
ed pursuant to a court order on 31 May 1978. It was taken to the
Office of the Chief Medical Examiner in Chapel Hill where an
autopsy was performed. Toxicological screenings indicated that
varying levels of arsenic were present in his body tissue.

Dr. Neil A. Worden testified that he treated Mr. Barfield
when he was brought to the emergency room of the Cape Fear
Valley Hospital in Fayetteville on 22 March 1971. At that time
Mr. Barfield complained of nausea, vomiting, diarrhea-and aching
throughout his body. Mr. Barfield had been brought to the
emergency room for the first time at about 11:00 p.m. on 21
March 1971. At that time he was treated and released. However,
he returned to the hospital at 5:00 the next morning at which
time he was given intravenous fluids. By the time that Dr.
Worden first saw him at about 8:00 a.m., Mr. Barfield was in
shock; his blood pressure was low; his pulse was rapid; and his
complexion was ashen. Dehydrated and gasping for air, Mr. Bar-
field appeared to Dr. Worden to be in great pain. Dr. Hamilton
testified that the cause of Mr. Barfield's death was arsenic poison-
ing.

At the close of the state's evidence, defendant made a motion
to dismiss. Upon the court’s denial of the motion, she presented
evidence which tended to show:

During the month of January 1978 defendant was under the
care of five doctors none of whom knew she was under the care of
the others. She had been seeing the doctors for some time and
had obtained prescriptions for a number of drugs from them.
Among the drugs she was taking at that time were: Elavil, Sine-
quan, Tranxene, Tylenol III, and Valium. She had a history of
drug abuse and had been admitted to the hospital at least four
times for overdoses.
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Two doctors, Dr. Arthur E. Douglas and Dr. Bob Rollins,
testified that it was their opinion that while defendant was prone
to abuse prescription drugs she was sane at the time of the death
of Stewart Taylor, as well as at the time of trial. Though he
declined to render an opinion as to defendant’s sanity, Dr. An-
thony Sainz, testifying by way of a deposition, agreed with the
observations of Dr. Douglas and Dr. Rollins that there was no
evidence that defendant suffered from any mental illness. Dr.
Sainz also agreed with the conclusions of the other doctors that
defendant was competent to stand trial and participate in her
own defense. All of the doctors agreed that defendant knew the
difference between right and wrong. Dr. Douglas and Dr. Rollins
concluded that defendant had a passive-dependent type of per-
sonality whereas Dr. Sainz felt that she had a passive-aggressive
personality.

Defendant took the stand on her own behalf. Her testimony
was generally consistent with the statements she gave to Officers
Lovette and Parnell. She admitted to poisoning Stewart Taylor,
John Henry Lee, Dolly Taylor Edwards and her mother, Lillie
McMillan Bullard. She had no recollection of what happened with
regard to the death of her husband, Jennings L. Barfield. She
stated that on 31 January 1978, the day she allegedly ad-
ministered poison to Taylor, she took a quantity of medication at
about 11:30 a.m.: three Sinequans, three Elavils, six Valiums, and
four Tranxenes. She further stated that she was taking her
medication in double doses in late January and early February
1978.

Defendant admitted that she had poisoned Dolly Taylor Ed-
wards, but said that she could not offer any explanation as to
why. She gave her reasons for poisoning Stewart Taylor, John
Henry Lee and Lillie McMillan Bullard. As to Taylor, she stated
that she had forged a check on his account. Fearing that Taylor
would “turn her in” for forgery, she gave him Terro Ant Killer
thinking it would make him sick. In regard to Lee, though her
recollection was vague, she recalled that she had written a check
on his account because she needed the money to pay for drugs,
the same reason that she wrote checks on Taylor’s account. In the
case of her mother, defendant stated that she had forged the note
at Commercial Credit Company because she needed the money to
pay for drugs and visits to her various doctors.
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The jury returned a verdict finding defendant guilty of the
first-degree murder of Taylor.

The court then proceeded to conduct the sentencing phase of
the trial before the same jury pursuant to G.S. 15A-2000 et seq.
to determine if defendant’s sentence on the murder conviction
would be death or life imprisonment. The state offered no addi-
tional evidence. Defendant presented evidence which tended to
show that prior to the death of her first husband in 1969 she did
not abuse prescription drugs; following his death, however, she
underwent a change in attitude and demeanor which was
reflected in a pattern of drug abuse.

Issues as to punishment were submitted to and answered by
the jury as follows:

1. Do you find beyond a reasonable doubt that the following
aggravating circumstance(s) exist?

a. The murder of Stewart Taylor was committed for
pecuniary gain.
ANSWER: YES

b. The murder of Stewart Taylor was committed to
hinder the enforcement of the law.

ANSWER: YES

¢. The murder was especially heinous, atrocious or
cruel.

ANSWER: YES

2. Do you find that one or more of the following mitigating
circumstances exist?

a. The murder was committed while the defendant was
under the influence of mental or emotional disturb-
ance.

ANSWER: NO

b. The capacity of the defendant to appreciate the
criminality of her conduct or to conform her conduct
to the requirements of the law was impaired.

ANSWER: NO
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c. Other circumstances which the jury deems to have
mitigating value:

3. Do you find beyond a reasonable doubt that the mitigating
circumstance(s) (is) (are) insufficient to outweigh the ag-
gravating circumstance(s)?

ANSWER: YES
4. Do you find beyond a reasonable doubt that the ag-

gravating circumstance(s) (is) (are) sufficiently substantial
to call for the death penalty?

ANSWER: YES

The jury recommended that a sentence of death be imposed
upon the defendant. Pursuant thereto the court imposed the
death sentence.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Richard L. Griffin, for the State.

Robert D. Jacobson for defendant-appellant.

BRITT, Justice.

We find no prejudicial error in either phase of defendant’s
trial and conclude that the verdicts and judgments should not be
disturbed. We will discuss the errors assigned under each phase.

PHASE I —GUILT DETERMINATION

[1] By her first assignment of error defendant contends that the
trial court erred in denying her motion for the appointment of ad-
ditional counsel. There is no merit in this assignment.

When it had been determined that defendant was indigent,
Attorney Robert D. Jacobson of the Robeson County Bar was
appointed to serve as her counsel. At an early stage of the pro-
ceedings against defendant, Mr. Jacobson learned that the defend-
ant was suspected of having committed at least four other
murders by poisoning in addition to the one that she then stood
accused of. On 15 March 1978 a motion was made that additional
counsel be appointed to assist Mr. Jacobson in representing
defendant. District Judge Charles G. McLean denied the motion
after conducting a hearing.
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It is the responsibility of the state to provide an indigent
defendant with counsel and the other necessary expenses of
representation. G.S. TA-450. However, defendant’s right to court-
appointed counsel does not include the right to require the court
to appoint more than one lawyer unless there is a clear showing
that the first appointed counsel is not adequately representing
the interests of the accused. People v. Marsden, 2 Cal. 3d 118, 465
P. 2d 44, 84 Cal. Rptr. 156 (1970). In making that determination
the legitimate interest that the state has in securing the best
utilization of its legal resources must be considered along with
the interests of the defendant. Cf. State v. Hardy, 293 N.C. 105,
235 S.E. 2d 828 (1977) (appointment of two attorneys for each
defendant in a murder trial critized).

While there may be situations in which the right to the effec-
tive assistance of counsel can be safeguarded only by the appoint-
ment of additional counsel, such a situation is not present in this
case. Though defendant was suspected of having poisoned four
persons other than Stewart Taylor, no charges were brought in
connection with those deaths. While it is true that the state in-
troduced evidence at trial which tended to show that defendant
was involved in those deaths, the burden imposed upon defense
counsel was not excessive. It is not unusual for a defendant to be
tried for a number of offenses in one trial. Nor is it uncommon for
evidence of other acts of misconduct to be introduced in a
criminal trial to show motive, intent, or a scheme or plan. An at-
torney who is representing a criminal defendant must be
prepared to deal with such evidence as it arises in the course of
the trial. Though Mr. Jacobson carried a great burden in repre-
senting the defendant in a capital case, we do not find it to have
been so disproportionate to that borne in the usual course of
criminal defense work so as to have required the court to have
appointed another attorney to provide assistance. We would add,
parenthetically, that Judge McLean’s order reflects favorably
upon Mr. Jacobson’s professional background and experience, in-
dicating that he was competent to represent the best interests of
the defendant. It is our opinion that Mr. Jacobson gave defendant
high quality representation.

[2] By her second assignment of error, defendant contends that
the court improperly denied her motion for a change of venue to
the western part of the state. In her third assignment of error,
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she contends that the court erred in moving the case from
Scotland County to Bladen County for trial. These assignments
are interrelated and will be dealt with accordingly. Neither is
meritorious.

On 19 April 1978 defendant moved for a change of venue to
the western part of the state pursuant to G.S. 15A-957. She con-
tended that she would be unable to secure a fair and impartial
trial in Robeson County because of extensive pretrial publicity.
Following a hearing on the motion, Judge Hobgood ordered that
the case be removed to Scotland County.

On 1 November 1978 the district attorney moved that the
case be transferred from Scotland County to Bladen County for
the reasons that there were only four weeks of criminal superior
court scheduled for Scotland County during 1978, defendant was
scheduled to be tried during the 27 November 1978 Session of
Scotland Superior Court, and there were approximately twenty
persons confined to jail who were awaiting trial at that session.
Though defendant objected to the change of venue, stating that
she was satisfied with Scotland County, Judge Hobgood granted
the motion and ordered that the case be removed to Bladen Coun-
ty for trial.

G.S. 15A-957 provides that if the court determines, upon the
motion of the defendant that there exists in the county in which
the prosecution is pending so great a prejudice against the de-
fendant that he cannot obtain a fair and impartial trial, the court
must either transfer the proceeding or order a special venire
from another county. The statutory power of the court to change
the venue of a trial is limited to transferring the case to an ad-
joining county in the judicial district or to another county in an
adjoining judicial district. G.S. 15A-957. Notwithstanding this ap-
parent statutory limitation upon the power of a court to order a
change of venue, a court of general jurisdiction, of which our
superior court is one, Bryant v. Dougherty, 267 N.C. 545, 148 S.E.
2d 548 (1966), has the inherent authority to order a change of
venue in the interests of justice. English v. Brigman, 227 N.C.
260, 41 S.E. 2d 732 (1947). In either case, a motion for a change of
venue is addressed to the sound discretion of the trial judge and
will not be disturbed on appeal in the absence of a showing of an
abuse of discretion. State v. Alford, 289 N.C. 372, 222 S.E. 2d 222,
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death sentence vacated, 429 U.S. 809, 50 L.Ed. 2d 69, 97 S.Ct. 46
(1976); State v. Mitchell, 283 N.C. 462, 196 S.E. 2d 736 (1973); State
v. Blackmon, 280 N.C. 42, 185 S.E. 2d 123 (1971).

There has been no showing of an abuse of discretion in this
instance. While it is true that there is evidence in the record
which tends to show that a radio station in Lumberton as well as
newspapers in Robeson County and surrounding counties gave
coverage to the pending trial, there is nothing which suggests
that the coverage was anything more than general in nature and
likely to be found in any jurisdiction to which the trial might be
removed. See, State v. Alford, supra;, see also Annot., 33 A.L.R.
3d 17 (1970). Furthermore, Judge Hobgood, in view of the Speedy
Trial Act, G.S. 15A-701 et seq. had to consider the rights of the
twenty other defendants awaiting trial in Scotland County as well
as the rights of the defendant in this case.

[3] In her fourth assignment of error, defendant asserts that the
trial court erred in refusing to grant her motion for a contin-
uance. This assignment has no merit.

On 1 November 1978 the court was advised that one of de-
fendant’s witnesses, Dr. Anthony Sainz, was hospitalized and not
expected to be released soon thereafter. Defendant moved for a
continuance. Following a hearing, Judge McKinnon denied the mo-
tion but provided that defendant could renew her motion upon ob-
taining a written statement by a physician that Dr. Sainz would
not be able to testify or give a deposition before or during the
week of 27 November 1978, the week defendant’s case was
scheduled for trial. On 27 November 1978, with Dr. Sainz still
hospitalized, defendant renewed her motion for a continuance.
The motion was denied. On 30 November 1978 the deposition of
Dr. Sainz was taken in his hospital room at the Cape Fear Valley
Hospital. Defendant’s attorney, the district attorney, the
presiding judge, and a court reporter were present at the time
the deposition was taken.

A motion for a continuance is ordinarily addressed to the
sound discretion of the court and will not be disturbed on appeal
absent a showing of an abuse of discretion. State v. Rigsbee, 285
N.C. 708, 208 S.E. 2d 656 (1974); State v. Cox, 281 N.C. 275, 188
S.E. 2d 356 (1972); State v. Stepney, 280 N.C. 306, 185 S.E. 2d 844
(1972). However, when the motion for continuance is based upon
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a right which is guaranteed by the State or Federal Constitu-
tions, the question is not one of discretion but one of law and is
reviewable upon appeal. State v. Smathers, 287 N.C. 226, 214 S.E.
2d 112 (1975); State v. Robinson, 283 N.C. 71, 194 S.E. 2d 811
(1973).

Defendant argues that the standards enunciated in Smathers
and Robinson ought to control the disposition of her case. We
disagree. Contrary to the allegations of defendant, this is not a
case where a continuance could properly have been based upon
her Sixth Amendment right to have compulsory process issue to
secure the presence of witnesses in her behalf. The facts of State
v. Rigsbee, supra, are similar to the facts of this case. In Rigsbee
this court applied the abuse of discretion standard of review to
uphold the trial judge’s denial of a motion for a continuance when
a confidential informant under subpoena failed to appear at trial.
In Rigsbee, as well as in the present case, the motion for a contin-
uance was predicated upon the absence of a witness sought by
the defendant. The present case differs from Rigsbee in that the
testimony of Dr. Sainz was obtained and presented before the
jury by way of deposition. While it is true that the demeanor and
appearance of a witness upon the stand before the jury may
prove to be beneficial to the party who offers the witness’
testimony, a deposition is an accepted means of perpetuating and
presenting the testimony of an unavailable witness. G.S. § 8-74.
One of the specific grounds upon which a deposition may be taken
and offered into evidence at a criminal trial is such an infirmity
or physical incapacity on the part of a witness that the defendant
is unable to procure his attendance at trial. Such were the facts in
the present case. Dr. Sainz was then suffering from tuberculosis
and was not expected to be able to return to his office before the
first of the year (1979). Therefore, we conclude that the court did
not abuse its discretion in denying defendant’s motion for a con-
tinuance.!

[4] In her sixth assignment of error, defendant contends that the
trial court erred in refusing to grant her motion for an individual
voir dire of each juror and sequestration of the jurors during voir
dire. This assignment has no merit.

1. When this case was argued, defendant's counsel advised the court that Dr. Sainz died sometime after
his deposition was taken.
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A pretrial motion for an individual voir dire of each juror and
for sequestration of the jurors during woir dire was made by
defendant on 25 April 1978. The motion was denied in chambers
immediately before the trial began. The court directed that
twelve prospective jurors be seated in the jury box during wvoir
dire. All other prospective jurors were excluded from the court-
room until such time as they were seated in the jury box to
replace a venireman who had been excused.

A motion for an individual voir dire is addressed to the
sound discretion of the court and will not be disturbed except for
an abuse of discretion. State v. Thomas, 294 N.C. 105, 240 S.E. 2d
426 (1977); State v. Young, 287 NC. 377, 214 S.E. 2d 763 (1975),
death sentence vacated 428 U.S. 903, 49 L.Ed. 2d 1208, 96 S.Ct.
3207 (1976). Defendant argues that a collective voir dire enables
the jurors to digest the answers of each other and consider
answers that would result in their exclusion from the panel. A
domino effect is then alleged to take place, whereby juror after
juror professes an aversion to the death penalty in order to be
relieved of jury duty. At best, defendant’s argument is specula-
tive. There is no showing that any such thing occurred during
defendant’s trial. We find no basis upon which to disturb the ex-
ercise of the trial court’s discretion.

[5] In her seventh assignment of error, defendant contends that
the trial court erred in allowing the state to challenge for cause
certain jurors who voiced general objections to capital punish-
ment or who expressed conscientious or religious scruples against
the death penalty. Defendant asserts that an examination of the
record reveals that several of the prospective jurors who were
challenged for cause by the district attorney and excused by the
court were merely ambivalent toward the death penalty. This
assignment is without merit.

“[A] sentence of death cannot be carried out if the jury that
imposed or recommended it was chosen by excluding veniremen
for cause simply because they voiced general objections to the
death penalty or expressed conscientious or religious scruples
against its infliction.” Witherspoon v. Illinois, 391 U.S. 510, 522,
20 L.Ed. 2d 776, 784-85, 88 S.Ct. 1770, rehearing denied, 393 U.S.
898, 21 L.Ed. 2d 186, 89 S.Ct. 67 (1968). See also Cook, Constitu-
tional Rights of the Accused: Trial Rights § 117 (1974); 3 Whar-
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ton’s Criminal Procedure § 461 (13th ed. 1975). Unless a venire-
man is irrevocably committed before the trial begins to vote
against the death penalty regardless of what the facts and cir-
cumstances might prove to be from the evidence adduced at trial,
he cannot be excluded from the panel. Davis v. Georgia, 429 U.S.
122, 50 L.Ed. 2d 339, 97 S.Ct. 399 (1976). If a venireman who is not
so committed is improperly excluded, any subsequently imposed
death sentence cannot stand. Davis v. Georgia, supra.

A prospective juror is properly excused for cause when his
answers on voir dire concerning his attitudes toward the death
penalty, although equivocal, show when considered contextually
that regardless of the evidence he would not vote to convict the
defendant if conviction meant the imposition of the death penalty.
State v. Bernard, 288 N.C. 321, 218 S.E. 2d 327 (1975); State v.
Simmons, 286 N.C. 681, 213 S.E. 2d 280 (1975); State v. Avery, 286
N.C. 459, 212 S.E. 2d 142 (1975), death sentence vacated, 428 U.S.
904, 49 L.Ed. 2d 1209, 96 S.Ct. 3209 (1976). See generally Annot.,
39 A.L.R. 3d 550 (1971).

While it is true that taken by themselves, the answers that
some of the jurors called to serve in defendant’s trial seem to be
equivocal or contradictory, taken as a whole, the examination in-
dicates opposition to the death penalty so strong that they could
not vote to impose it regardless of the evidence. The words of
Justice (now Chief Justice) Branch from State v. Bernard are in-
structive on this point. In Bernard, the following exchange took
place on woir dire:

Q. Do you have any religious or moral scruples or beliefs
against capital punishment?

Well, I don’t believe in the death penalty, no.
Sir?

. I don’t believe in the death penalty, no.

Pr oy

. It would be impossible regardless of the evidence for us
to put enough evidence in there to satisfy you to bring in
a verdict of guilty if that meant the imposition of the
Death Penalty, is that right?

In reference to this exchange, Justice Branch commented, “An
unequivocal answer to the final question asked by the solicitor
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would have determined prospective juror Gantt’s competence to
serve on the panel so far as the Witherspoon rule might apply.”
(Emphasis added.) Our examination of the record in the case now
before us would seem to indicate that the benchmark laid down in
Bernard was met. In her brief, defendant mentions the voir dire
of three jurors in particular: Mr. Dent, Miss Grimes, and Miss
McKoy. After each was challenged for cause by the distriet at-
torney, the presiding judge proceeded to conduct an examination
of their attitudes toward the death penalty. In response to ques-
tioning by the court, each of the named jurors indicated that no
matter what aggravating circumstances were established by the
evidence, he or she could not vote to impose a death sentence.
These unequivocal responses satisfy the demands of Bernard.
There was no error.

[6] Defendant assigns as error the admission of evidence
concerning the deaths of John Henry Lee, Dolly Taylor Edwards,
Lillie McMillan Bullard and Jennings Barfield. The evidence tend-
ed to show that defendant was responsible not only for the
poisoning death of Stewart Taylor for which she was charged but
also for the poisoning deaths of the other four individuals. The
evidence further tended to show that she had committed addi-
tional acts of forgery and uttering. This assignment has no merit.

Evidence that a defendant has committed other offenses is in-
admissible on the issue of guilt if its only relevancy is to show the
character of the accused or his disposition to commit an offense of
the nature of the one charged; but if it tends to prove any other
relevant fact it will not be excluded merely because it also shows
guilt of another crime. State v. McQueen, 295 N.C. 96, 244 S.E. 2d
414 (1978); State v. Stegmann, 286 N.C. 638, 213 S.E. 2d 262 (1975),
death sentence vacated, 49 L.Ed. 2d 1205, 96 S.Ct. 3203 (1976); 1
Stansbury’s North Carolina Evidence § 91 (Brandis Rev. 1973).

The rule is predicated upon the law’s desire to preserve for
the accused in an unencumbered state the presumption of in-
nocence which is at the heart of every criminal prosecution. See
State v. Christopher, 2568 N.C. 249, 128 S.E. 2d 667 (1962). Fur-
thermore, the rule operates to protect the defendant from the
surprise introduction of extraneous matters which are unduly
prejudicial because their probative value is outweighed by the
danger that the issues before the jury will be confused and the
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trial's length will be prolonged. See generally McCormick on
Evidence § 190 (2d ed. 1972); 1 Wharton's Criminal Evidence
§ 240 (13th ed. 1972). Notwithstanding these important considera-
tions of public policy, there are a number of instances where the
probative value of such evidence outweighs the specter of unfair
prejudice to the defendant. Cf. State v. McClain, 240 N.C. 171, 81
S.E. 2d 364 (1954) (“The general rule excluding evidence of the
commission of other offenses by the accused is subject to certain
well recognized exceptions, which are said to be founded on as
sound reasons as the rule itself.”) We perceive at least four
grounds upon which evidence tending to show that defendant
poisoned four individuals other than Stewart Taylor would be
relevant.

It is clear that evidence that a defendant committed other of-
fenses is relevant to establish a defendant’s knowledge of a given
set of circumstances when such a set of circumstances is logically
related not only to the crime the defendant is on trial for but also
is logically related to the extraneous offense. State v. Walker, 251
N.C. 465, 112 S.E. 2d 61, cert. denied, 364 U.S. 832, 5 L.Ed. 2d 58,
81 S.Ct. 45 (1960); State v. McClain, supra; State v. Smoak, 213
N.C. 79, 195 S.E. 72 (1938); McCormick on Evidence § 190 (2d ed.
1972); 1 Stanbury’s North Carolina Evidence § 92 (Brandis Rev.
1973); 2 Wigmore on Evidence § 363 (1940). The Smoak case is
particularly illustrative of this point.

In Smoak, the defendant was on trial for the first-degree
murder of his daughter, Annie Thelma Smoak. Though she died
on 1 December 1936, Annie was taken to a hospital on Thanksgiv-
ing Day, 1936, and treated for symptoms of strychnine poisoning.
An autopsy indicated that the cause of her death was strychnine
poisoning. At trial the state was permitted to introduce evidence
tending to show that the defendant’s second wife had died from
strychnine poisoning. This court upheld the admission of the
evidence, offering a number of grounds upon which it was rele-
vant. One of the grounds of relevancy noted in the opinion was
showing the defendant’s knowledge of the effect of a particular
poison, citing with approval the leading cases of Goersen v. Com-
monwealth, 99 Pa. 388 (1882), and Zoldoske v. State, 82 Wis. 580,
52 N.W. 778 (1892). It is appropriate to apply the principle of
Smoak to the facts of the present case. When she took the stand
in her own defense, the defendant testified:
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On Tuesday, after the weekend, I had to come to
Lumberton to Dr. Baker's office to have a dressing changed
and on the way back home, we stopped at Eckerd’'s Drug
Store to get some hair spray and there is where I purchased
the Terro [Ant Killer]. I purchased it because I thought it
would make him [Stewart Taylor] sick. I did intend to give it
to him. (Emphasis added.)

Earlier, in the presentation of the state’s case-in-chief, the state-
ment which the defendant had given to Officers Parnell and
Lovette was introduced into evidence. In her statement, the
defendant confessed:

I had given poison to people before and they died. The
label {on the bottle of poison) read, “May be fatal if swallow-
ed.”

The defendant’s testimony from the stand is at odds with the
clear implication of the statement that she gave to the deputies,
i.e., that she knew the fatal properties of the insecticide. The
evidence which relates to the deaths of the other four individuals
is, therefore, admissible to show that the defendant knew the
probable consequences of her actions when she administered the
poison to Stewart Taylor. Its relevancy is made more striking
when one notes that defendant entered a plea of not guilty by
reason of insanity in addition to a general plea of not guilty. The
test of insanity as a defense to a criminal charge is whether the
accused, at the time of the alleged act, was laboring under such a
defect of reason, from disease or deficiency of the mind, as to be
incapable of knowing the nature and quality of the aect, or, if he
does know this, was by reason of such defect of reason, incapable
of distinguishing between right and wrong in relation to such act.
State v. Jones, 293 N.C. 413, 238 S.E. 2d 482 (1977); see also, W,
LaFave & A. Scott, Handbook on Criminal Law § 37 (1972); Com-
ment, The Insanity Defense in North Carolina, 14 Wake Forest L.
Rev. 1157 (1978). For a defendant to know the nature and quality
of his act, he must have understood the physical nature and con-
sequences of the act. State v. Terry, 173 N.C. 761, 92 S.E. 154
(1917); State v. Spivey, 132 N.C. 989, 43 S.E. 475 (1903); see also
LaFave & Scott, supra, § 37; Comment, The Insanity Defense in
North Carolina, supra at 1166-1168. Since the defendant tendered
a plea of not guilty by reason of insanity, it was in issue whether
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or not the defendant knew the physical nature and consequences
of her actions. Accordingly, the Smoak holding is buttressed fur-
ther.

Evidence that defendant poisoned four individuals in addition
to Stewart Taylor was relevant for the purpose of showing her in-
tent. Evidence of other offenses is properly admitted whenever it
is necessary to prove that a defendant had a specific intent or
that a particular act was done intentionally rather than acciden-
tally. State v. Jenerett, 281 N.C. 81, 187 S.E. 2d 735 (1972); State
v. Moore, 275 N.C. 198, 166 S.E. 2d 652 (1969); McCormick on
Evidence § 190 (2d ed. 1972); 1 Stansbury’s North Carolina
Evidence § 92 (Brandis Rev. 1973). Though homicide which is com-
mitted by use of poison does not differ in its substantive elements
from homicide committed by other means, the deliberative
features which usually attend the use of poison have historically
caused the courts to receive evidence of its prior uses in order to
show intent. 2 Wigmore on Evidence § 363, n. 11 (1940). Such
evidence is clearly relevant in a prosecution for first-degree
murder in that the state must prove a specific intent to kill if it is
to win a conviction. State v. Wilson, 280 N.C. 674, 187 S.E. 2d 22
(1972). Defendant was tried for first-degree murder. Evidence that
she had previously administered poison to others was competent
to show specific intent on her part in that she had a pattern of ad-
ministering poison to persons, knowing full well the probable con-
sequences of her actions.

Evidence of other offenses is relevant to establish a defend-
ant’s motive in engaging in criminal conduct. State v. Poole, 289
N.C. 47, 220 S.E. 2d 320 (1975); State v. Arnold, 284 N.C. 41, 199
S.E. 2d 423 (1973); State v. Smoak, supra; McCormick on Evidence
§ 190 (2d ed. 1972); 1 Stansbury’s North Carolina Evidence § 92
(Brandis Rev. 1973). Again, the facts of the Smoak case are perti-
nent in explaining this point. In Smoak, the state was allowed to
introduce evidence that tended to show a pattern of similar
deaths which were followed by the defendant filing proof of death
and collecting the proceeds of life insurance policies he had pro-
cured on the lives of the decedents. Such evidence was deemed
competent to show the defendant’s motive in administering poison
to his daughter, for whose death he was being tried. These facts
are analogous to the facts of the case at bar. The state presented
evidence which tended to show a pattern of behavior on the part
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of defendant in perpetrating a repeated number of forgeries
which were accompanied by the discovery of the forgery or of a
fear on the part of defendant that they would be discovered. The
state’s evidence tended to show that defendant poisoned the in-
dividuals, with the exception of Dolly Taylor Edwards, only after
the forgeries were discovered or when she became fearful of
discovery. The evidence tends, therefore, to establish a motive for
the crimes.

Furthermore, the evidence tends to establish the existence of
a continuing plan or scheme on the part of defendant. The state
established that defendant used the proceeds of her forgeries to
support her drug addiction. The state further showed that in each
instance, with the exception of Mrs. Edwards, the deaths were
preceded by conduct which resulted in pecuniary gain to the
defendant. The deaths were, therefore, the product of the same
motivation to act on the part of the defendant and reflected an
ongoing design on her part to assure the support of her drug
habit.

Evidence of other offenses is admissible if it tends to show
the existence of a plan or design to commit the offense charged,
or to accomplish a goal of which the offense charged is a part or
toward which it is a step. State v. Greene, 294 N.C. 418, 241 S.E.
2d 662 (1978); State v. Hunter, 290 N.C. 556, 227 S.E. 2d 535
(1976), cert. denied, 429 U.S. 1093, 51 L.Ed. 2d 539, 97 S.Ct. 1106
(1977); State v. Grace, 287 N.C. 243, 213 S.E. 2d 717 (1975); McCor-
mick on Evidence § 190 (2d ed. 1972); 1 Stansbury’s North
Carolina Evidence § 92 (Brandis Rev. 1973). When it is offered for
this purpose, such evidence ought to be examined with special
care to see that it is really relevant to the establishment of a
design or plan rather than merely showing character or a disposi-
tion to commit the offense charged. 1 Stansbury’s North Carolina
Evidence § 92 (Brandis Rev. 1973). A mere similarity in results is
not a sufficient basis upon which to receive evidence of other of-
fenses. Instead, there must be such a concurrence of common
features that the assorted offenses are naturally explained as be-
ing caused by a general plan. 2 Wigmore on Evidence § 304 (3d
ed. 1940). This requirement is grounded in the proposition which
underlies much of the law of criminal evidence. The prosecution
ought not to be able to introduce evidence of other criminal of-
fenses of the defendant unless the evidence is relevant for some
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other purpose than to show that the defendant is guilty because
he has a criminal disposition. See McCormick on Evidence § 190
at p. 447 (2d ed. 1972).

A careful examination of the facts of the present case reveals
the concurrence of common features that Dean Wigmore refers to
in his treatise. This concurrence is found in the showing that
prior to the death of each victim, defendant had lived or worked
in his or her home; and that the means of inflicting death was
identical in each instance. In the cases of Stewart Taylor, John
Henry Lee and Lillie McMillan Bullard, there was evidence that
the defendant had executed a forgery that resulted in pecuniary
gain to her before their deaths. The forgeries which were commit-
ted against Taylor and Lee were discovered. Defendant became
afraid that the forgery that she had committed against her
mother would be discovered. It was only then, in each instance,
that she obtained poison and administered it to her intended vic-
tim.

In light of the foregoing, it is clear that the evidence was
properly admitted under the rules of evidence as they have been
accepted and interpreted in North Carolina and by the weight of
the leading authorities in the field. It therefore follows that since
the evidence of the other deaths was properly admitted as com-
ponents of the state’s case, it was not error for the district at-
torney to refer to them in his argument before the jury. While it
is true that an attorney may not travel outside of the record and
inject into his argument facts which are not in evidence, Jenkins
v. Harvey C. Hines, 264 N.C. 83, 141 S.E. 2d 1 (1965), there is no
prohibition against an attorney making reference in his argument
to evidence which has been properly admitted. Nor was there er-
ror in the instructions the court gave the jury as to how they
might consider the evidence concerning the other deaths. The
court instructed the jury that the evidence was received and was
to be considered by them only for the purpose of showing that
the defendant had the intent required for first-degree murder,
that she knew that the administration of poison would cause the
death of Stewart Taylor, and that there existed in her mind a
plan or scheme or design on her part to kill Stewart Taylor.
Judge McKinnon’s charge properly stated the applicable law as it
is enunciated above, reminding them that “evidence of guilt of
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such charges would not be evidence of guilt of the present
charge . ...

[71 Defendant assigns as error the admission of certain evidence
for the reason that its sole purpose was to inflame the minds of
the jurors against her. She further contends that throughout the
trial, the district attorney presented the case for the state in such
a way that he was guilty of prosecutorial misconduct. We
disagree with these contentions.

Every criminal defendant is entitled to have a fair trial which
is conducted before an impartial judge and unprejudiced jury in
an atmosphere of calm deliberation. State v. Locklear, 294 N.C.
210, 241 S.E. 2d 65 (1978); State v. Britt, 288 N.C. 699, 220 S.E. 2d
283 (1975); State v. Lynch, 279 N.C. 1, 181 S.E. 2d 561 (1971). The
obligation to take steps to assure a defendant’s right to a fair
trial rests upon the shoulders of both the presiding judge and the
district attorney. State v. Britt, supra; State v. Monk, 286 N.C.
509, 212 S.E. 2d 125 (1975); State v. Phillips, 240 N.C. 516, 82 S.E.
2d 762 (1954). However, it should be noted that the obligation of
the district attorney to conduct himself in such a manner as to
assure the right to a fair trial does in no way lessen his obligation
to the state to prosecute criminal charges to the best of his
abilities on the basis of the evidence that he is able to bring
before the jury. See State v. Britt, supra; State v. Stegmann,
supra; State v. Westbrook, 279 N.C. 18, 181 S.E. 2d 572 (1971),
death sentence vacated, 408 U.S. 939, 33 L.Ed. 2d 761, 92 S.Ct.
2873 (1972). Accordingly, counsel is given wide latitude in the
argument of hotly contested trials, subject to the exercise of the
sound discretion of the presiding judge. State v. Monk, supre;
State v. Westbrook, supra; State v. Seipel, 252 N.C. 335, 113 S.E.
2d 432 (1960). The district attorney has the right and the duty to
cross-examine vigorously a defendant who takes the stand in his
own defense, State v. Ross, 275 N.C. 550, 169 S.E. 2d 875 (1969),
cert. denied, 397 U.S. 1050, 25 L.Ed. 2d 665, 90 S.Ct. 1387 (1970);
State v. Wentz, 176 N.C. 745, 97 S.E. 420 (1920).

The district attorney’s performance of his duties as public
prosecutor is tempered by his obligation to the defendant to
assure that he is afforded his right to a fair trial. Therefore, he
may not, by argument or by cross-examination, place before the
jury incompetent and prejudicial matters. State v. Noell, 284 N.C.
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670, 202 S.E. 2d 750 (1974), death sentence vacated, 428 U.S. 902,
49 L.Ed. 2d 1205, 96 S.Ct. 3203 (1976); State v. Dockery, 238 N.C.
222, 77 S.E. 2d 664 (1953). This rule is violated by asking ques-
tions which are phrased impertinently or insultingly so as to
badger or humiliate a witness. State v. Daye, 281 N.C. 592, 189
S.E. 2d 481 (1972); State v. Wyatt, 254 N.C. 220, 118 S.E. 2d 420
(1961). Nor may he place before the jury evidence whose only ef-
fect is to excite prejudice or sympathy. State v. Britt, supra;
State v. Lynch, supra; State v. Rinaldi, 264 N.C. 701, 142 S.E. 2d
604 (1965). The test that is to be applied is whether the evidence
tends to shed any light upon the subject matter of the inquiry or
has as its only effect the exciting of prejudice or sympathy. State
v. Braxton, 294 N.C. 446, 242 S.E. 2d 769 (1978).

In her brief, defendant refers to a number of instances of
alleged misconduct on the part of the district attorney in the
prosecution of this case. While we do not perceive a need to
discuss these allegations in great detail, we will proceed to
discuss each one briefly in light of the foregoing principles of law.

John D. McPherson, a member of the St. Pauls Rescue Squad,
as well as an employee of the Robeson County Ambulance Serv-
ice, testified during the state’s case-in-chief as to the condition of
Stewart Taylor when he was taken back to the hospital on 3
February 1978. McPherson had the opportunity to observe the
decedent not only at his home but also during the trip to the
hospital as well as at the emergency room of Southeastern
General Hospital. McPherson testified that he and two ambulance
attendants had to restrain Taylor so that the emergency room
personnel could administer shots and intravenous fluids. It was
his testimony that Taylor’s hands, arms, and legs had to be held
down in order to keep him in the bed in the emergency room.
McPherson testified that he worked to restrain Taylor until he
threw back his head and screamed. At that time, McPherson ran
from the room and summoned a nurse after which a doctor began
to administer a tracheotomy. The following exchange then took
place on direct examination:

Q. How loud was the scream that you say he uttered?
A. Fairly loud.
Q. Can you duplicate it here?
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MR. JACOBSON: Object.
COURT: Overruled, if he can.

A. Well, he just threw back his head and said (witness made
screaming noise).

MR. JACOBSON: Object. Move to strike.

COURT: Overruled, motion denied.

The conduct of the witness amounts, in substance, to a court-
room demonstration. The conditions under which demonstrations
are performed must correspond in all essential particulars with
those existing at the time and place of the event. State v. Foust,
258 N.C. 453, 128 S.E. 2d 889 (1963). The circumstances need not
be identical, but a reasonable or substantial similarity is suffi-
cient. State v. Phillips, 228 N.C. 595, 46 S.E. 2d 720 (1948). So long
as that touchstone is met, the weight that is to be given to the
demonstration is for the jury to decide. State v. Brown, 280 N.C.
588, 187 S.E. 2d 85 (1972). The degree of similarity is a question
upon which the trial judge must exercise his discretion in
evaluating. State v. Carter, 282 N.C. 297, 192 S.E. 2d 279 (1972).
We perceive no abuse of discretion on the part of the trial judge.
The witness was present at the time of the incident to which he
was testifying. The demonstration did serve to complete his ac-
count of the condition of Taylor before he died and the pain he
was experiencing. Any demonstration in some sense and to some
degree breaches the customary decorum of the courtroom. It is
only with great caution that this decorum should be breached.
Such caution is allowed for when the demonstration is necessary
in order to allow the trier of fact to fully understand the facts and
circumstances of the case that is before it.

Dr. John D. Larson testified for the state concerning the con-
dition Stewart Taylor was in when he was taken back to the
hospital on 3 February 1978. During redirect examination by the
district attorney, the following exchange took place.

A. .. .1 have indicated that I have never treated an arsenic
case.

MR. BRITT: Is that to say arsenic is more or less exotic or
not?
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MR. JACOBSON: Object.
COURT: Sustained.

The question was improper because it called for an opinion on the
part of a witness who had not been properly qualified and offered
as an expert competent to state an opinion. See generally 1
Stansbury’s North Carolina Evidence §§ 133-134 (Brandis Rev.
1973). However, the witness did not have an opportunity to
answer the propounded question in that the timely objection of
defense counsel was sustained by the court. No evidence was
elicited by the district attorney in response to the question. We
find no prejudice.

Alice Storms, Stewart Taylor’s daughter, testified on behalf
of the state. During her direct examination, the district attorney
pursued a line of questioning which tended to show that Taylor
was accustomed to carrying large sums of money with him in his
wallet. Mrs. Storms testified that after her father died at the
hospital she received his personal property, including his wallet.
When defendant gave Mrs. Storms Taylor’s wallet, it contained
two dollars. Defendant contends that the line of questioning was
irrelevant. We do not find that to be the case. The evidence was
relevant on the issue of the defendant’s motive in committing the
crime. It was competent because the witness was testifying as to
facts within her personal knowledge.

Ellen Mintz, Jennings Barfield’s daughter, testified on behalf
of the state. In a line of questioning, the district attorney tried to
elicit information concerning the nature and extent of her father’s
estate. He also sought to place before the jury whether the de-
fendant received any of the proceeds of the estate or of any in-
surance. Repeatedly, objections made by defense counsel were
sustained by the presiding judge when the witness would attempt
to testify as to what she had been told what defendant had
received from the estate. At other times she attempted to testify
as to her assumptions as to what defendant had received from the
estate. The objections were properly sustained. There is nothing
in the law of evidence which serves to prevent an attorney from
persisting in his efforts to obtain competent evidence from a
witness. There is nothing in the record which indicates that the
district attorney was badgering his own witness. Nor is there
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anything in the record which suggests that the questions were
not asked in good faith.

When defendant took the stand on her own behalf, the
district attorney asked her during cross-examination if she had
poisoned Record Lee, the wife of John Henry Lee. Defendant
denied having given any poison to Mrs. Lee. It was only after
defendant answered the question that an objection was made. The
district attorney did not, as defendant contends, accuse defendant
of poisoning Record Lee. When defendant denied that she had
done so, the district attorney elected not to pursue the matter.
There was no prejudice.

After defendant admitted on the stand to having poisoned
Dolly Taylor Edwards, the district attorney posed the following
question to her:

Q. And the reason you poisoned her to death was because
she was just a cantankerous old lady to live with, wasn’t
she?

Defendant’s attorney objected and the court sustained the objec-
tion as to form. Assuming the question was improper as a breach
of courtroom decorum, in light of the overall conduct of the trial
and the evidence otherwise presented against defendant, we
perceive no prejudice.

[8] Defendant contends that the trial court erred in receiving
several items into evidence without first requiring that an ade-
quate foundation be laid. There is no merit in this contention.

In the statement which she gave to Officers Lovette and
Parnell, defendant admitted poisoning Dolly Taylor Edwards say-
ing:

I went to D. D. McCall’s store and bought a bottle of poison.

It was in a plastic bottle. The label read “Could be fatal if

swallowed.” I came back home and put some of it in her cof-

fee and cereal . ... I knew what I gave her caused her death.
I threw the bottle in the field back of the house.

During his investigation, Officer Lovette went to the home of
Mrs. Edwards, went around to the back of the house and to the
spot where defendant said she had thrown the bottle. There, he
found an empty bottle which bore the label of “Singletary’s Rat
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Poison.” Officer Lovette testified that he initialed the bottom of
the bottle when he recovered it and that he had kept the bottle in
his sole possession from the time he recovered it to the time of
the trial with no one else having access to it. Defendant argues
that the bottle was inadmissible on the grounds of remoteness in
that more than a year had passed from the time she allegedly
threw it in the field and the time it was recovered.

Real evidence is that evidence which is provided by produec-
ing for inspection at trial a particular item rather than having
witnesses describe it. 1 Stansbury’s North Carolina Evidence
§ 117 (Brandis Rev. 1973). A two-pronged foundation must be laid
before such evidence is properly received in evidence. First, the
item which is offered must be identified as being the same object
involved in the incident at issue. State v. Harbison, 293 N.C. 474,
238 S.E. 2d 449 (1977); State v. Winford, 279 N.C. 58, 181 S.E. 2d
423 (1971). Officer Lovette testified that he recognized state’s Ex-
hibit Number Ten as being the bottle he found in the field behind
Mrs. Edwards’ house. Second, it must also be shown that since
the incident in which it was involved, the object has undergone no
material change in its condition. State v. Harbison, supra; Hunt v.
Wooten, 238 N.C. 42, 76 S.E. 2d 326 (1953). Officer Lovette
testified that the label was still on the bottle and was
recognizable when he recovered it in the field. He further
testified that it had been in his sole custody until the time of
trial. The trial judge possesses and must exercise sound discre-
tion in determining the standard of certainty that is required to
show that the object which is offered is the same object involved
in the incident in issue and that the object is in an unchanged con-
dition. State v. Harbison, supra. Abuse of discretion is not shown
here.

Nor is there evidence of an abuse of discretion on the part of
the presiding judge in receiving into evidence the various checks
that defendant is alleged to have forged upon the accounts of
Stewart Taylor and John Henry Lee. During her direct examina-
tion, Alice Storms identified six checks bearing her initials for
identification as being checks bearing the signature of her father,
Stewart Taylor. She was then shown three other checks which
she identified as not bearing the authentic signature of her
father. A lay person is competent to state an opinion as to the
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handwriting of an individual provided that the witness is familiar
with the handwriting of that person. In re Bartlett, 235 N.C. 489,
70 S.E. 2d 482 (1952); Lee v. Beddingfield, 225 N.C. 573, 35 S.E. 2d
696 (1945). Not only did she testify that she recognized her
father’s handwriting, Mrs. Storms testified that she recognized
the checks as being the ones shown to her before the trial by law
enforcement officers. She further testified that she recognized the
check dated 31 January 1978 in the amount of $300.00 as being
one she found in her father’s bank statement. The state also of-
fered the testimony of Durward C. Matheny, supervisor of the
Questioned Documents Section of the State Bureau of Investiga-
tion, concerning these same checks. Mr. Matheny testified that
the signatures which appeared on the second group of checks
which was shown to Mrs. Storms were not made by the same in-
dividual who made the signatures on the first group of checks
which she identified on the stand. Therefore, we conclude that
there was no abuse of discretion on the part of the trial judge in
that there was a sufficient foundation laid.

Margie Lee Pittman, daughter of John Henry Lee and
Record Lee, identified state’s Exhibit Number Three as being a
check payable to the Internal Revenue Service bearing her
mother’s signature. She identified it as being a check that she had
written out for her mother and which her mother had signed in
her presence the morning after John Henry Lee had been taken
to the hospital. Mrs. Pittman also identified state’s Exhibit
Number Four, a check payable to Bo’s Supermarket in the
amount of $50.00, as not bearing the authentic signature of her
mother. This was a sufficient foundation.

[9] Defendant contends that an improper foundation was laid for
the experts who testified as to their opinions of the cause of
death of Stewart Taylor, Dolly Taylor Edwards, John Henry Lee
and Jennings Barfield. This contention has no merit. The evidence
showed that each of the doctors who stated an opinion as to cause
of death was a qualified pathologist and that his opinion was bas-
ed on an autopsy performed on the victim.

The competency of a witness to testify as an expert is a mat-
ter addressed to the discretion of the trial court judge and will
not be disturbed on appeal if there is evidence in the record to
support his finding. State v. Moore, 245 N.C. 158, 95 S.E. 2d 548
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(1956). The absence of an express finding in the record that the
witness is qualified as an expert is no ground for challenging the
ruling implicitly made by the judge in allowing the witness to
testify. 1 Stansbury’s North Carolina Evidence § 133 (Brandis
Rev. 1973). If the record indicates that such a finding could have
been made it will be assumed that the judge properly found the
witness to be an expert, or that his competency was admitted, or
that no question was raised in regard to his competency. State v.
Shaw, 293 N.C. 616, 239 S.E. 2d 439 (1977); State v. Cates, 293
N.C. 462, 238 S.E. 2d 465 (1977); State v. Mitchell, 283 N.C. 462,
196 S.E. 2d 736 (1973). There is sufficient evidence in the record
in this case to justify allowing the three doctors to state their
opinions as experts as to the cause of the deaths of the in-
dividuals in question. There was no abuse of discretion.

[10] Defendant contends that the trial court erred in denying
her motion to suppress the statements given by her to Officers
Lovette and Parnell. This contention has no merit.

The content of these statements has been set forth previous-
ly in this opinion. In short, on 10 March 1978 defendant denied
having anything to do with the death of Stewart Taylor. On 13
March 1978 she gave the officers four separate statements con-
cerning the deaths of Stewart Taylor, John Henry Lee, Lillie
MecMillan Bullard, and Dolly Taylor Edwards. On voir dire, De-
puty Sheriff Lovette testified on behalf of the state. According to
Lovette, he and Deputy Sheriff Parnell talked with defendant on
10 March 1978 at the Robeson County Sheriff's Department. On
that occasion defendant was given her Miranda warnings and in-
dicated that she did not want a lawyer at that time. She told the
officers that she was willing to talk with them. Officer Lovette
further testified that she did not appear to be under the influence
of anything. When defendant returned to the sheriff’s department
to talk with the officers again, she was given her Miranda warn-
ings a second time. At that time she was accompanied by her son,
Ronald Burke. The officer testified that at the second conference
defendant did not appear to be under the influence of anything;
that she was upset and crying; and that no promises or threats
were made to her.

On voir dire defendant testified that on the morning of the
second interview she had taken a quantity of drugs: two Sine-
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quans, two Elavils, two Tylenol III, two Tranxenes, and three
Valium, and that at no time was she given her Miranda warnings.
She went on to say “He told me that if I would open up and tell
everything it would be much easier on me.” Ronald Burke took
the stand during voir dire and testified that when he went to his
mother to take her to the sheriff's office he found a pill container
in her hand and that she was wobbly; that she was crying and
upset when she talked with the officers; and that Officer Lovette
told him that “It will be easier for her.”

The judge then made findings of fact and conclusions of law
which he entered in the record denying the motion to suppress.

G.S. 15A-977(f) requires a judge to make findings of fact and
conclusions of law when there is a motion to suppress. Such find-
ings of fact must include findings on the issue of voluntariness.
When the evidence is conflicting, the findings of fact must be suf-
ficient to provide a basis for the judge’s ruling. State v. Herndon,
292 N.C. 424, 233 S.E. 2d 557 (1977); State v. Riddick, 291 N.C.
399, 230 S.E. 2d 506 (1976). The facts so found by the trial court
judge are conclusive if they are supported by competent evidence.
State v. Harris, 290 N.C. 681, 228 S.E. 2d 437 (1976); State v.
Thompson, 287 N.C. 303, 214 S.E. 2d 742 (1975), death sentence
vacated, 428 U.S. 908, 49 L.Ed. 2d 1213, 96 S.Ct. 3215 (1976). The
trial judge found as facts that defendant’s statements were volun-
tary and that no promises or threats were made to her. There is
competent evidence in the record which supports those findings.

Defendant argues that it was error to receive her statements
into evidence because her Mirande warnings were not repeated
prior to the making of each statement. This argument is without
merit.

Before defendant talked with Officers Lovette and Parnell
for the first time on 10 March 1978, she was advised of her con-
stitutional rights by Deputy Lovette. Defendant stated to the of-
ficers that she understood her rights and that she did not want a
lawyer. At that time, she executed a written waiver of rights
form. Before they began questioning the defendant again on 13
March 1978, the officers once more advised her of her rights. In
response to the repeated warning, defendant stated that she did
not want a lawyer and that she wanted to make a statement. A
written waiver of rights form was then read to her and she sign-
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ed it. After executing the waiver, defendant proceeded to make
four separate statements to the officers concerning her involve-
ment in the deaths of Stewart Taylor, John Henry Lee, Dolly
Taylor Edwards, and Lillie McMillan Bullard. There was no
repetition of Miranda warnings before each separate statement
was taken.

Repetition of Miranda warnings is not required where no in-
ordinate time elapses between interrogations, the subject matter
remains the same and there is no evidence that anything occurred
in the interval which would serve to dilute the effect of the first
warning. State v. Small, 293 N.C. 646, 239 S.E. 2d 429 (1977);
State v. Cole, 293 N.C. 328, 237 S.E. 2d 814 (1977); State wv.
McZorn, 288 N.C. 417, 219 S.E. 2d 201 (1975), death sentence
vacated, 428 U.S. 904, 49 L.Ed. 2d 1210, 96 S.Ct. 3210 (1976). The
need for a repetition of Miranda warnings must be determined by
the totality of circumstances of each case. State v. McZorn, supra.
Among the factors that are to be considered in making this deter-
mination are: The length of time between the giving of the first
warnings and the subsequent interrogation; whether the warnings
and the subsequent interrogation occurred in the same place or in
different places; whether the warnings and the subsequent inter-
rogation were conducted by the same or different officers; the ex-
tent to which the subsequent statement differed from any
previous statements; and the apparent intellectual and emotional
state of the suspect at the time of the interrogation. State wv.
McZorn, supra.

In the present case, there were two interrogations of defend-
ant by Officers Lovette and Parnell. During the first interroga-
tion defendant denied any involvement in the death of Stewart
Taylor. Before the first interrogation began, defendant was given
her Miranda warnings. These warnings were repeated before the
second interrogation began. During the second interrogation,
defendant made four separate statements in the space of a
relatively short time. The interrogation took place in the same
location where she was given her Miranda warnings. The inter-
rogation was conducted by the same officers who advised her of
her constitutional rights. The statements which she gave to the
officers on 13 March differed from one another because they were
each concerned with different incidents. While it is true that
there was testimony on wvoir dire which tended to show that
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defendant had consumed a large quantity of drugs on the morning
of March 13, there is no evidence in the record which would sug-
gest that at the time of the interrogation she was under the in-
fluence of any substance. That the defendant was crying and
otherwise visibly upset at the time of questioning does not by
itself prove that she was not sober or otherwise cognizant of
what was happening.

[11] By her eleventh assignment of error, defendant contends
that the trial court erred in not submitting the defense of insani-
ty to the jury for its consideration. The assignment is without
merit.

Defendant entered a plea of not guilty by reason of insanity
in addition to a general plea of not guilty. The district attorney
was given written notice of defendant’s intention to rely upon
this defense. Dr. Bob Rollins, a psychiatrist specializing in foren-
sic psychiatry, examined defendant upon her referral to the
Forensic Unit of Dorothea Dix State Hospital by the district
court. Dr. Rollins testified that though defendant was un-
cooperative, he concluded that she was competent to stand trial
and that she knew the difference between right and wrong.
Nothing in his examination led Dr. Rollins to conclude that de-
fendant suffered from any type of mental illness at the time she
allegedly administered poison to Stewart Taylor.

Dr. A. Eugene Douglas, a psychiatrist, examined the defend-
ant upon referral on order of Judge Hobgood. Dr. Douglas concur-
red in the findings and conclusions of Dr. Rollins. Testifying by
way of deposition, Dr. Anthony Sainz declined to state an opinion
on the sanity of defendant but did testify that in his opinion,
defendant was competent to stand trial and knew the difference
between right and wrong. Dr. Sainz went on to state that while
there was no evidence of mental illness on the part of the defend-
ant, she did have what he termed a passive-aggressive personali-
ty with her judgment being immaturely developed.

Defendant argues that she presented sufficient evidence
tending to show mental illness and to raise the issue of whether
she knew the nature and quality of her act or knew that it was
wrong. We find this argument unpersuasive.

The test of insanity that is recognized in North Carolina is
whether the accused at the time of the commission of the alleged
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act was laboring under such defect of reason from disease or
defect of the mind as to be incapable of knowing the nature and
quality of the act or if he does know it was by reason of such
defect of reason incapable of distinguishing right from wrong in
relation to such act. State v. Jones, 293 N.C. 413, 238 S.E. 2d 482
(1977). Every person is presumed to be sane and possess a suffi-
cient degree of reason to be responsible for his crimes. State v.
Hicks, 269 N.C. 762, 153 S.E. 2d 488 (1967); State v. Creech, 229
N.C. 662, 51 S.E. 2d 348 (1949). The burden is on the defendant to
prove the defense of insanity to the satisfaction of the jury. State
v. Caldwell, 293 N.C. 336, 237 S.E. 2d 742 (1977), cert. denied, 434
U.S. 1075, 55 L.Ed. 2d 780, 98 S.Ct. 1264 (1978). A trial judge does
not err in failing to place the issue of insanity before the jury
where there is no evidence produced at trial that would tend to
show that a defendant was insane at the time of the commission
of the alleged offense. State v. Vinson, 287 N.C. 326, 215 S.E. 2d
60 (1975), death sentence vacated, 428 U.S. 902, 49 L.Ed. 2d 1206,
96 S.Ct. 8204 (1978); State v. Melvin, 219 N.C. 538, 14 S.E. 2d 528
{(1941),

From the record in the present case, we conclude that the
evidence was insufficient to require the trial judge to submit the
issue of defendant’s sanity to the jury. All three of the
psychiatrists who testified concluded that defendant knew the dif-
ference between right and wrong. There was no evidence that she
did not know the nature and quality of her acts.

[12] Defendant contends that the trial court erred in refusing to
dismiss the charges against her, in denying her motion for a
directed verdict, in denying her motion to set the verdict aside as
being contrary to law and the weight of evidence, in denying her
motion for a new trial and in denying her motion for a mistrial on
the ground that the prosecutor’s behavior amounted to miscon-
duct. These contentions have no merit. There was sufficient
evidence to take the case to the jury on the issue of defendant’s
guilt. Furthermore, the evidence adduced at trial was sufficient to
uphold the verdict against a motion for a new trial as well as
against a motion to set it aside as being contrary to law and
against the weight of the evidence. As we have indicated above,
we fail to find that any of the conduct on the part of the district
attorney in the prosecution of this case amounted to misconduct.
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PHASE Il —SENTENCE DETERMINATION

By her fifth assignment of error, defendant contends that the
trial court erred in entering a judgment calling for the death
penalty because the North Carolina statutes providing for capital
punishment, G.S. § 15A-2000 et seq., are unconstitutional. We find
no merit in this assignment.

Defendant argues that the statutes are unconstitutional for
four reasons: (1) the death penalty amounts to cruel and unusual
punishment which is barred by the Eighth and Fourteenth
Amendments to the United States Constitution; (2) the sentencing
procedure is mandatory in nature; (3) the aggravating and
mitigating eircumstances prescribed in the statute are too vague;
and (4) the state ought to be required to prove that there are no
mitigating circumstances before the death penalty may be im-
posed.

The benchmark by which the constitutionality of G.S.
§ 15A-2000 et seq. is to be judged is that provided by the land-
mark case of Furman v. Georgia, 408 U.S. 238, 33 L.Ed. 2d 346, 92
S.Ct. 2726 (1972), and its progeny. In Furman, the United States
Supreme Court held that the Eighth and Fourteenth Amend-
ments to the United States Constitution invalidate any scheme
for the imposition of the death penalty when either the judge or
jury is permitted to impose that sentence as a matter of unbri-
dled discretion. See Furman v. Georgia, 408 U.S. at 253, 33 L.Ed.
2d at 357, 92 S.Ct. at 2734 (Douglas, J., concurring); State v. Wad-
dell, 282 N.C. 431, 194 S.E. 2d 19 (1973). Only two justices conclud-
ed that capital punishment is per se unconstitutional, Justices
Brennan and Marshall. For Justices Douglas, Stewart and White,
the issue in Furman turned on their concern that because of the
uniqueness of the death penalty, it ought not to be imposed under
sentencing procedures that create a substantial risk that it could
be inflicted in an arbitrary and capricious manner.

Justice Stewart concluded that the death sentences examined
by the court in Furman were “cruel and unusual in the same way
that being strack by lightning is cruel and unusual . . . the peti-
tioners [in Furman] were among a capriciously selected random
handful upon which the sentence of death has been imposed.” Fur-
man v. Georgia, 408 U.S. at 309, 310, 33 L.Ed. 2d at 390, 92 S.Ct.
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at 2762 (Stewart, J., concurring). Justice White echoed these sen-
timents in finding that “the death penalty is exacted with great
infrequency even for the most atrocious crimes and . . . there is
no meaningful basis for distinguishing the few cases in which it is
imposed from the many cases in which it is not.” Furman v.
Georgia, 408 U.S. at 313, 33 L.Ed 2d at 292, 92 S.Ct. at 2764
(White, J., concurring). Justice Douglas eloquently summarized
the position of those justices who did not find capital punishment
to be per se unconstitutional, of which he was one, in observing
that “. .. we deal with a system of law and of justice that leaves
to the uncontrolled discretion of judges or juries whether defend-
ants committing these crimes should die or be imprisoned. Under
these laws, no standards govern the selection of the penalty. Peo-
ple live or die, dependent upon the whim of one man or of 12.”
Furman v. Georgia, 408 U.S. at 253, 33 L..Ed. 2d at 357, 92 S.Ct. at
2734 (Douglas, J., concurring).

It is appropriate to look to the concurring opinions of these
three justices in determining the precise holding of Furman in
that their concurrences were based upon narrower grounds than
those of Justices Brennan and Marshall. Therefore, since the
unbridled discretion of judges and juries to impose the death
penalty formed the core of the court’s disposition of Furman, it
remained for later cases to carve from the decision clear boun-
daries within which the imposition of capital punishment would be
constitutional.

In the wake of the Furman decision, the legislatures of at
least 35 states enacted new statutes which called for the imposi-
tion of the death penalty for specified crimes. These newly
adopted statutes attempted to address the concerns expressed by
the Supreme Court in Furman primarily by retaining the concept
of discretionary power on the part of judges and juries to impose
capital punishment but at the same time specifying factors to be
weighed and procedures to be followed in exercising that discre-
tion or by making the death penalty mandatory for specified
crimes. In a set of cases decided on the same day, the Supreme
Court upheld three statutory schemes which called for the death
penalty to be imposed as a matter of guided discretion on the
part of judges or juries. At the same time, the court declared un-
constitutional North Carolina’s statute which called for the man-
datory imposition of the death penalty upon a finding that the
defendant was guilty of one or more enumerated crimes.
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The statutory formulas for imposing the death penalty of
Georgia, Florida and Texas were upheld in Gregg v. Georgia, 428
U.S. 153, 49 L.Ed. 2d 859, 96 S.Ct. 2909 (1976); Proffitt v. Florida,
428 U.S. 242, 49 L.Ed. 2d 913, 96 S.Ct. 2960 (1976); Jurek v. Texas,
428 U.S. 262, 49 L.Ed. 2d 929, 96 S.Ct. 2950 (1976). Though the
statutes differed in their particulars, they shared a similar
characteristic: each left the decision to impose the death penalty
to the guided discretion of either the judge or the jury.

After the Furman decision, Georgia enacted a new statutory
formula for imposing the death penalty. Ga. Code Ann.
§§ 26-3102; 27-2503; 27-2534.1; 27-2537 (Supp. 1975). The Georgia
statute interpreted in Gregg requires that there be a bifurcated
trial. In the first stage of the proceeding, the capital defendant’s
guilt is determined in the traditional manner before a jury or a
judge. In the second stage of the trial after there has been a find-
ing of guilt, a hearing to determine sentence is conducted before
whoever made the determination of guilt. At this hearing, the
jury or the judge hears additional evidence in mitigation, ag-
gravation, or extenuation of punishment. Evidence in aggravation
is limited to that which the state makes known to the defendant
before trial. Argument of counsel is permitted. In making a deter-
mination of sentence, there must be a weighing of any mitigating
or aggravating circumstances authorized by law as well as ten
specially enumerated aggravating circumstances enumerated in
the statute. The death penalty may be imposed only if the jury or
the judge finds at least one of the statutorily enumerated ag-
gravating circumstances beyond a reasonable doubt. Evidence
considered during the guilt phase of the trial may be considered
during the sentencing phase without being resubmitted.
Eberheart v. State, 232 Ga. 247, 206 S.E. 2d 12 (1974). The statute
provides for a special expedited appeal to the Supreme Court of
Georgia. The court is directed to consider any errors brought for-
ward on appeal as well as whether the sentence was imposed
under the influence of passion, prejudice, or any other arbitrary
factor, whether the evidence supports the finding of the statutory
aggravating circumstance, and whether the sentence of death is
excessive or disproportionate to the penalty imposed in similar
cases, considering both the crime and the particular defendant.

The Florida statute approved in Proffitt is similar to that ex-
amined in Gregg in that it too mandates a bifurcated trial as well
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as an expedited appeal to the Florida Supreme Court. Fla. Stat.
Ann. § 921.141 (Supp. 1976-1977). It differs, however, in that it
calls for the jury to make, by a majority vote, a recommendation
to the judge as to the appropriate punishment. Its finding is only
advisory because the actual sentence is determined by the judge.
In making that determination, the judge is directed to weigh
eight enumerated aggravating factors against seven mitigating
factors. The statute further provides for an automatic review by
the Florida Supreme Court. It differs from that of Georgia in that
it does not require the court to conduct a specific type of review.
It is apparent that the basic difference between the Florida
scheme and the Georgia approach is that in Florida the sentence
is determined by the trial judge rather than the jury.

The Texas system examined in Jurek requires that if a de-
fendant is convicted of a capital offense, the trial court must then
conduct a separate sentencing proceeding before the same jury
that tried the issue of guilt. Tex. Crim. Proc. Code Ann. § 37.071
(Supp. 1975-1976). The procedure requires the jury to answer
three questions in a proceeding that takes place subsequent to
the return of a verdict finding a person guilty of one of the
categories of murder specified in the statute. The questions the
jury must answer are these:

(1) whether the conduct of the defendant that caused the
death of the deceased was committed deliberately and with
the reasonable expectation that the death of the deceased or
another would result;

(2) whether there is a probability that the defendant would
commit criminal acts of violence that would constitute a con-
tinuing threat to society; and

(3) if raised by the evidence, whether the conduct of the
defendant in Kkilling the deceased was unreasonable in
response to the provocation, if any, by the deceased.

If the jury finds that the state has proven beyond a reasonable
doubt that the answer to each of the questions is yes, then the
death penalty is imposed. If the jury answers any one of the ques-
tions no, a sentence of life imprisonment is imposed. The law also
provides for an expedited review by the Texas Court of Criminal
Appeals. The Texas approach to the imposition of capital punish-
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ment differs from that of Georgia in that there is no weighing, as
such, of aggravating and mitigating factors. Instead, the jury
must answer beyond a reasonable doubt in an affirmative manner
each of the three questions submitted to it at the sentencing hear-
ing. The Texas scheme differs from that of Florida in that the
jury, rather than the judge, is the uitimate arbiter of punishment.

From the foregoing sketch, it is apparent that the North
Carolina statutes dealing with capital punishment are most
similar to those of Georgia examined in Gregg because of the role
of the jury in weighing various aggravating and mitigating fac-
tors in a separate sentencing proceeding. Therefore, it is ap-
propriate to analyze the constitutionality of G.S. 15A-2000 et seq.
in light of the framework provided by the Gregg case. This
analysis must not proceed in a vacuum. It must take into account
the case of Woodson v. North Carolina, 428 U.S. 280, 49 L.Ed. 2d
944, 96 S.Ct. 2978 (1976), decided the same day as Gregg. In
Woodson, the United States Supreme Court struck down as un-
constitutional the North Carolina death penalty statute as it was
then applied. After Furman this court held unconstitutional the
provisions of the death penalty statute for first-degree murder,
G.S. § 14-17, in the case of State v. Waddell, supra. This court
held further that the provision of the statute that gave the jury
the option of returning a verdict of guilty without capital punish-
ment to be severable so that the statute survived as a mandatory
death penalty statute. The General Assembly enacted in 1974 a
new statute that was essentially unchanged from the old one ex-
cept that it made the death penalty mandatory upon a finding of
guilt. It was this statute that was before the United States
Supreme Court in Woodson.

In delivering the decision of the court in Woodson, Justice
Stewart identified three grounds upon which the court found the
North Carolina statute to be constitutionally infirm. First, he
observed that the mandatory death penalty statute for first-
degree murder departed from contemporary standards respecting
the imposition of punishment of death in that there was a rejec-
tion on the part of society of making death mandatory for certain
crimes. Second, he commented that the imposition of a mandatory
death penalty for first-degree murder did not respond to
Furman’s rejection of unbridled discretion in imposing the penal-
ty of death. This he found by assuming that juries would weigh
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the severity of the mandatory punishment in making a determina-
tion of guilt or innocence and would exercise unbridled discretion
in deciding whether to convict of the capital crime at all. Third,
he noted that the statute did not allow the particularized con-
sideration of relevant aspects of the character and record of each
convicted defendant before the death penalty was imposed upon
him. Justice Stewart buttressed this argument by observing that
because of the finality of capital punishment, it is qualitatively
different from imprisonment for a term of years. Accordingly, he
found that there needed to be a finding that death is the ap-
propriate punishment in a specific case. Therefore, it is not
enough to examine the constitutionality of the present death
penalty statutes under Gregg. We must also look to Woodson in
order to determine if the defects of the prior statute have been
corrected.

[13] Defendant argues that the death penalty amounts to cruel
and unusual punishment barred by the Eighth and Fourteenth
Amendments to the United States Constitution. It is now settled
that the death penalty is not invariably cruel and unusual punish-
ment within the meaning of the Eighth Amendment. Coker v.
Georgia, 433 U.S. 584, 53 L.Ed. 2d 982, 97 S.Ct. 2861 (1977); Gregg
v. Georgia, supra. To pass scrutiny under the Eighth Amendment,
a penalty must accord with the dignity of man which is the
underlying concept of the Eighth Amendment. Gregg v. Georgia,
428 U.S. at 173, 49 L.Ed. 2d at 874, 96 S.Ct. at 2925; Trop .
Dulles, 356 U.S. 86, 100, 2 L.Ed. 2d 630, 78 S.Ct. 590 (1958). At the
very least, this means that the punishment must not be excessive.
Gregg v. Georgia, 428 U.S. 173, 49 L.Ed. 2d 875, 96 S.Ct. at 2925,
Whether a penalty is excessive must be determined in light of
two considerations. First, a penalty may be excessive and un-
constitutional if it makes no measurable contribution to accept-
able goals of punishment and is nothing more than the needless
and purposeless imposition of pain and suffering. Coker wv.
Georgia, 433 U.S. at 592, 53 L.Ed. 2d at 989, 97 S.Ct. at 2865;
Gregg v. Georgia, 428 U.S. at 173, 49 L.Ed. 2d 875, 96 S.Ct. at
2925. See also Wilkerson v. Utah, 99 U.S. 130, 136, 25 L.Ed. 345,
348 (1879) (“It is safe to affirm that punishments of torture . . .
and all others in the same line of unnecessary cruelty are forbid-
den by that amendment.”) Second, the punishment inflicted must
not be grossly out of proportion to the severity of the crime.
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Coker v. Georgia, 433 U.S. at 592, 53 L.Ed. 2d at 989, 97 S.Ct. at
2865; Trop v. Dulles, 356 U.S. at 100, 2 L.Ed. 2d at 642, 78 8.Ct. at
598; Weems v. United States, 217 U.S. 349, 381, 54 L.Ed. 793, 804,
30 S.Ct. 544, 554-555 (1910). In weighing these considerations,
courts must give attention to public attitudes concerning a par-
ticular penalty as deduced from history and precedent, legislative
action, and the conduct of juries. See Coker v. Georgia, 433 U.S.
at 592, 53 L.Ed. 2d at 989, 97 S.Ct. at 2866. In Gregg, the United
States Supreme Court held that the death penaity for first-degree
murder was neither the purposeless imposition of severe punish-
ment nor a punishment grossly disproportionate to the severity of
the crime. Gregg v. Georgia, 428 U.S. at 187, 49 L.Ed. 2d at 882,
96 S.Ct. at 2932. We are in agreement with that holding.

[14] Defendant argues that the North Carolina death penalty is
mandatory in nature. It is at this point that we must consider
G.S. § 15A-2000 et seq. in light of Woodson v. North Carolina,
supra. It will be recalled that Woodson declared the mandatory
death penalty North Carolina then imposed to be unconstitutional.
There were three grounds upon which the finding of unconstitu-
tionality was based. First, Justice Stewart noted that the man-
datory death penalty departed from society’s rejection of the
practice of making capital punishment mandatory. Second, he
observed that juries would weigh the severity of the penalty in
making the determination of guilt or innocence. In short, they
would exercise unbridled discretion in deciding whether to con-
viet of the capital crime at all. Because of this, a mandatory death
penalty does not adequately address the issues raised in Furman.
Third, a mandatory death penalty does not allow for the par-
ticularized consideration of the relevant aspects of the character
and record of each convicted defendant before the sentence of
death is imposed upon him. To carry her argument that the pres-
ent death penalty statutes are mandatory in nature, defendant
must establish that the infirmities of the old statute which were
identified in Woodson have not been corrected. We are not per-
suaded that the present statutes provide for the mandatory im-
position of the death penalty.

The apparent simplicity of the manner in which the prior
statute operated was its constitutional downfall. Under former
practice, a defendant who was found guilty of first-degree murder
was invariably sentenced to death. Sentence would be pronounced
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without an examination of the particular facts and circumstances
relating to the commission of the crime or to the defendant. In-
sofar as sentencing was concerned, the law was blind in its opera-
tion and application. However, mindful of the mandatory sentence
which attached upon a conviction of first-degree murder, juries
were free to exercise wide latitude over the sentence to be im-
posed by their conduct at the guilt determination stage of the
trial. This conduct was not subject to any guidance or structure
of any kind except for the instructions which the trial court judge
gave to the jury before they retired to deliberate. Therefore, at
one and the same time, a mandatory death penalty allows two
distinet constitutional infirmities to have free play even though
they are polar opposites to one another. Juries are allowed to
have too much discretion in their determination of defendant’s
guilt; while at the sentencing phase of the proceeding there is no
discretion to be exercised whatsoever. We conclude that the pres-
ent North Carolina death penalty statutes overcome the problems
identified in Woodson.

First, the determination of guilt is entirely divorced from the
imposition of punishment. Though the same jury that made the
determination of guilt may make the determination of punish-
ment, it makes that determination at a different time, subject to a
different set of instructions from the trial judge. Therefore, the
issue of jury nullification of the instructions of the court by refus-
ing to convict of the capital offense is diffused. In making the
finding of guilt or innocence, the jury now does not invariably
weigh the probable punishment. In addition, the evidence that it
considers in the punishment phase of trial is not necessarily the
same as that it dealt with in finding the defendant guilty. Though
it may consider evidence previously introduced at the guilt deter-
mination stage, it is not limited to that evidence. Additional
evidence in mitigation as well as aggravation may be introduced.
Additional argument of counsel is permitted. In short, the nature
of the bifurcated trial itself serves to prevent the issue of prob-
able punishment from bleeding over into the determination of
guilt or innocence. In so providing, the present North Carolina
death penalty statutes recognize not only what Justice Stewart
perceived to be society's rejection of the mandatory imposition of
the death penalty but also the actual conduct of juries in
weighing the guilt or innocence of the accused.
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Second, while the present statutes serve to diffuse the issue
of jury discretion in the process of guilt determination, they also
provide for the exercise of guided discretion at the sentencing
stage of the proceeding. After hearing the evidence, arguments of
counsel, and further instructions of the trial court judge, the jury
is required to deliberate and render a binding sentence recom-
mendation to the court. This recommendation is not presented un-
til the jury has engaged in a two-step process. Initially, the jury
must determine which of the aggravating and mitigating cir-
cumstances exist on the basis of the evidence presented. If it
finds that none of the statutory aggravating circumstances exist
beyond a reasonable doubt, the inquiry is at an end and the de-
fendant is sentenced to life imprisonment. If, however, the jury
finds that any of the statutory aggravating circumstances exist, it
must determine whether they outweigh any mitigating cir-
cumstances in a sufficiently substantial manner so as to call for
the imposition of the death penalty. It is this process that over-
comes the problem spotlighted in Woodson: a mandatory death
penalty does not allow for the particularized consideration of the
relevant aspects of the character and record of a convicted de-
fendant. Furthermore, a mandatory death penalty does not allow
the singular characteristics of the conduct found to be criminal to
be weighed in the balance in the imposition of sentence as is in-
variably done in the finding of guilt.

While there is discretion at this stage of the process, it is not
discretion that is constitutionally forbidden. It is discretion which
is guided by the very language of the statute and the process by
which it is implemented. Prior to State v. Waddell, supra, juries
had uncontrolled discretion as to the punishment to be imposed in
a capital case. A jury then had the power to sentence a convicted
capital defendant to life imprisonment by so recommending at the
time it rendered its verdict. While it is true that the present
statute empowers the jury in effect to impose sentence upon the
defendant, that decision is not made blindly. No defendant may be
sentenced to death unless and until the jury finds at least one
statutory aggravating circumstance to exist beyond a reasonable
doubt which outweighs any mitigating circumstance in a suffi-
ciently substantial manner so as to call for the death penalty. No
aggravating circumstance which is not provided by the language
of the statute may be considered by the jury in imposing sen-
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tence. G.S. 15A-2000(e). In this respect, our statute is significantly
more narrow than the statute which was upheld in Gregg. The
Georgia death penalty statute which was at issue in that case
allowed a jury to consider “any . .. aggravating circumstances
otherwise authorized by law and any of [10] statutory aggravating
circumstances which may be supported by the evidence.. . .” Ga.
Code Ann. § 27-2534.1(b) (Supp. 1975). It is apparent that juries
operating under the Georgia procedure have greater discretion in
imposing the death penalty than do juries in North Carolina.
While the present North Carolina statute enumerates several
mitigating factors to be considered by the jury, it does not limit
the jury in its consideration of mitigating factors. A North
Carolina jury is specifically empowered to consider “[Alny other
circumstance arising from the evidence which the jury deems to
have mitigating value.” In short, while the jury’s discretion to im-
pose the death penalty is sharply limited, it retains wide discre-
tion to consider the particular circumstances of the defendant and
his conduct so that the punishment which is ultimately imposed is
not grossly disproportionate to the crime.

It is clear from the foregoing discussion that the present
North Carolina death penalty statutes are not mandatory in
nature but instead provide for the exercise of guided discretion in
the imposition of sentence.

[15] Defendant further argues that the North Carolina death
penalty statutes are unconstitutional because they fail to give to
the jury objective standards to guide it in weighing aggravating
against mitigating circumstances in passing upon the issue of
sentence. In particular, defendant contends that the aggravating
circumstances are vague and without accurate definition. Inter-
twined with that contention is the further argument that the jury
is given no guidance in how it is to go about determining whether
the mitigating circumstances are insufficient to outweigh the ag-
gravating circumstances found. Defendant’s argument is not per-
suasive.

As a general proposition, a jury is not likely to be skilled as a
body in handling the information which is brought before it on
the issue of punishment. See Gregg v. Georgia, 428 U.S. at 192, 49
L.Ed. 2d at 885, 96 S.Ct. at 2934. However, the jury's inex-
perience in digesting the information presented to it can be over-
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come if it is given sufficient guidance regarding the relevant fac-
tors about the defendant and the crime he was found to have com-
mitted. Id. Appropriate sentencing standards operate to reduce
the risk that the death penalty will be imposed in an arbitrary or
capricious manner. In the words of Justice Stewart, “[I}t is quite
simply a hallmark of our legal system that juries be carefully and
adequately guided in their deliberations.” Gregg v. Georgia, 428
U.S. at 193, 49 L.Ed. 2d 886, 96 S.Ct. at 2934. Appropriately
framed and submitted sentencing standards allow a jury to con-
sider on the basis of all the relevant evidence not only why the
death sentence should be imposed but also why it should not be
imposed. Jurek v. Texas, 428 U.S. at 271, 49 L.Ed. 2d at 938, 96
S.Ct. at 2956.

Sentencing standards are by necessity somewhat general.
While they must be particular enough to afford fair warning to a
defendant of the probable penalty which would attach upon a find-
ing of guilt, they must also be general enough to allow the courts
to respond to the various mutations of conduct which society has
judged to warrant the application of the criminal sanction. See
Gregg v. Georgia, 428 U.S. at 194-195, 49 L.Ed. 2d at 886-887, 96
S.Ct. at 2935. While the questions which these sentencing stand-
ards require juries to answer are difficult, they do not require the
jury to do substantially more than is ordinarily required of a fact-
finder in any lawsuit. See Proffitt v. Florida, 428 U.S. at 257-258,
49 L.Ed. 2d at 926, 96 S.Ct. at 2969. The issues which are posed to
a jury at the sentencing phase of North Carolina’s bifurcated pro-
ceeding have a common sense core of meaning. Jurors who are
sitting in a criminal trial ought to be capable of understanding
them and applying them when they are given appropriate instruc-
tions by the trial court judge. See Jurek v. Texas, 428 U.S. at 279,
49 L.Ed. 2d at 939, 96 S.Ct. at 2959 (White, J., concurring).

[16] Defendant’s attack upon the constitutionality of the present
North Carolina death penalty statutes concludes with the asser-
tion that due process of law requires the state to bear the burden
of proof that in a given case no mitigating circumstances exist.
We find no merit in this argument.

Due process requires the state to bear the burden of proving
beyond a reasonable doubt each element of a substantive eriminal
offense. Hankerson v. North Carolina, 432 U.S. 233, 53 L.Ed. 2d
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306, 97 S.Ct. 2339 (1977); Mullaney v. Wilbur, 421 U.S. 684, 44
L.Ed. 2d 508, 95 S.Ct. 1881 (1975); In Re Winship, 397 U.S. 358, 25
L.Ed. 2d 368, 90 S.Ct. 1068 (1970). However, the concept of due
process does not require that a state must disprove beyond a
reasonable doubt every fact constituting any and all affirmative
defenses which are related to the culpability of an accused. Pat-
terson v. New York, 432 U.S. 197, 53 L.Ed. 2d 281, 97 S.Ct. 2319
(1977). Nor does due process require a state to disprove beyond a
reasonable doubt the existence of a factor which mitigates the
degree of eriminality or punishment. See Cole v. Stevenson, 447
F. Supp. 1268 (E.D.N.C. 1978).

In light of the foregoing discussion, we hold that the North
Carolina death penalty is constitutional.

Although defendant has not brought forward and argued to
this court any assignment of error which relates to the submis-
sion of a particular aggravating circumstance to the jury, in view
of the penalty that has been imposed, we have carefully con-
sidered those that were submitted. We conclude that the trial
court did not err in this respect. See State v. Goodman, 298 N.C.
1, 257 S.E. 2d 569 (1979).

* * * * * *

As a check against the capricious or random imposition of the
death penalty, this court is empowered to review the record in a
capital case to determine whether the record supports the jury’s
findings of any aggravating circumstance, whether the sentence
was imposed under the influence of passion, prejudice, or any
other arbitrary factor, and whether the sentence of death is ex-
cessive or disproportionate to the penalty imposed in similar
cases, considering both the crime and the defendant. G.S.
15A-2000(d)2).

We do not take lightly the responsibility imposed on us by
G.S. 15A-2000(d)2). We have combed the record before us. We
have carefully considered the briefs and arguments which have
been presented to us. We conclude that there is sufficient
evidence in the record to support the jury’s findings as to the ag-
gravating circumstances which were submitted to it. We find
nothing in the record which would suggest that the sentence of
death was imposed under the influence of passion, prejudice, or



N.C] FALL TERM 1979 355

State v. Johnson

any other arbitrary factor. The manner in which death was in-
flicted and the way in which defendant conducted herself after
she administered the poison to Taylor leads us to conclude that
the sentence of death is not excessive or disproportionate con-
sidering both the crime and the defendant. We, therefore, decline
to exercise our statutory discretion to set aside the sentence im-
posed.

No error.

Justice BROCK took no part in the consideration or decision of
this case.

STATE OF NORTH CAROLINA v. NORMAN DALE JOHNSON

No. 101
(Filed 6 November 1979)

1. Criminal Law § 135.4; Homicide 8§ 13, 31.1— first degree murder —plea
bargain for life sentence prohibited
G.S. 15A-2000 and G.S. 15A-2001 do not permit a defendant in a capital
case to enter a plea of guilty on condition that his sentence be life imprison-
ment but require that a jury be impaneled to determine the punishment to be
imposed on a defendant who pleads guilty.

2. Jury § 7.11— exclusion of jurors for death penalty views

The trial court in a bifurcated trial for first degree murder did not err in
excluding for cause seven prospective jurors who stated that under no cir-
cumstances would they return a verdict which would result in the imposition
of the death penalty.

3. Jury § 6— capital case —denial of individual voir dire, sequestration

The trial judge in a first degree murder case did not abuse his discretion
in denying defendant’s motion for an individual voir dire of each prospective
juror and for sequestration of jurors during voir dire.

4. Criminal Law § 5— insanity —burden of proof

The decision of Mullaney v. Wilbur, 421 U.S. 684, does not require that
the burden be placed on the State to refute the defense of insanity.

5, Constitutional Law § 40— failure to appoeint associate counsel for appeal

The trial judge did not abuse his discretion in denying defendant’s motion
for the appointment of associate counsel for his appeal from a conviction of
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first degree murder where there is nothing in the record to indicate that de-
fendant's appointed counsel failed to handle his appeal in a competent manner.

6. Jury § 7.13— capital case —refusal to increase peremptory challenges

The trial court in a first degree murder case did not err in refusing to in-
crease the number of defendant’s peremptory challenges because of pretrial
publicity and the State’s successful challenge for cause of prospective jurors
opposed to capital punishment, since the trial judge is not authorized to permit
a defendant in a capital case to exercise more than the 14 peremptory
challenges allowed by G.S. 15A-1217.

7. Criminal Law § 75.3— confession not tainted by prior acquisition of pistol

Defendant’s in-custody confession to a murder was not tainted by the
State’s prior acquisition of a pistol used by defendant in an unrelated homicide
where the court found upon supporting evidence that no information about the
pistol was obtained from defendant until after he was advised of his constitu-
tional rights and that his statements were understandingly and voluntarily
made after he was advised of his rights.

8. Jury § 7.11— excusal of juror for death penalty views —harmless error

The trial court in a first degree murder case erred in excusing for cause a
juror whose answers on voir dire did not show that she was unequivocally op-
posed to the death penalty and would not under any circumstances vote for its
imposition; however, defendant was not prejudiced by such error where the
record does not indicate that any other juror was excused for cause who did
not state that he was unequivocally opposed to the death penalty or that
jurors who were impaneled were prejudiced against defendant or were other-
wise not qualified or competent to serve.

9, Criminal Law § 102.13— jury argument —no comment on possibility of parole

The district attorney did not impermissibly suggest to the jury the
possibility of parole in a first degree murder case when he argued to the jury
that the only way to protect society, themselves and their children from de-
fendant was to impose the death penalty.

10. Criminal Law § 135.4— capital case —sentencing hearing —eyewitness account
of gas chamber execution

The trial court properly refused to permit defendant to present during
the sentencing phase of a first degree murder trial an eyewitness account of a
1957 gas chamber execution.

11, Criminal Law § 102.2— jury argument —review in capital cases

In a capital case an appellate court may review the prosecution’s jury
argument even though defendant raised no objection thereto at the trial, but
the impropriety of the argument must be gross indeed for the appellate court
to hold that a trial judge abused his discretion in failing to correct ex mero
motu an argument which defense counsel apparently did not believe was prej-
udicial when he heard it.
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13.

14,

15.

16.

17.

Criminal Law § 102.6 — capital case —improper jury argument —harmless error

Assuming arguendo that during the sentencing phase of a first degree
murder trial the district attorney improperly stated a personal opinion about
the evidence and argued matters outside the record by injecting his ex-
periences, stories he had heard and other cases in which he had been involved
or of which he had knowledge, the impropriety was not so gross or excessive
as to compel the appellate court to hold that the trial judge abused his discre-
tion in failing to correct the arguments ex mero motu or that defendant is en-
titled to a new trial because of such arguments.

Criminal Law § 135.4— capital case —failure of jury to agree within reasonable
time —life imprisonment imposed —refusal to instruct

The trial court did not err in refusing during the sentencing phase of a
first degree murder trial to instruct the jury that its failure to agree
unanimously on the sentence within a reasonable time would 