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CASES CITED . 

Jl 

J I n s ~ n  r . ('ool~er . . . . . . . . . . . . . . . . . .  4- 83 . . . . . . . . . . . . . . . . . . . .  173 
JIr(';irter r . ()ni~iil . . . . . . . . . . . . . . .  2 C t  43 . . . . . . . . . . . . . . . . . . . .  470 
JIvIht i r r  r . nur11.m . . . . . . . . . . . . . .  2!1-1.79. . . . . . . . . . . . . . . . . . . .  83 
JIcI<;I)- r . \Yoodle . . . . . . . . . . . . . . . .  28-Xi.4 . . . . . . . . . . . . . . . . . . . .  189 
;\I(. 1 t . i ~  r . 1.illy . . . . . . . . . . . . . . . . . . .  2.4-118 . . . . . . . . . . . . . . . . . . . .  278 
lliller T- . I ~ T . ~ I I P  . . . . . . . . . . . . . . . . . .  18-10?, . . . . . . . . . . . . . . . . . . . .  l l t j  
Jliti.liell T- . 121e~ning . . . . . . . . . . . . . . .  25-12.1 . . . . . . . . . . . . . . . . . . . .  I8  
JIolit:.omrry r . \T7yrlns . . . . . . . . . . . .  20-(Xi7 . . . . . . . . . . . . . . . . . . . .  380 
lloore r . (;~ryii  . . . . . . . . . . . . . . . . . . .  2-277 . . . . . . . . . . . . . . . . . . . .  427 
JIoore r . JIoorr . . . . . . . . . . . . . . . . . .  1.5-:1.5S . . . . . . . . . . . . . . . . . . . .  00 

. . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . .  JIordec:~i r . Olirrr 10-47!) 504 
Jlorrisey r . Ilanting . . . . . . . . . . . . . .  12- 2 . . . . . . . . . . . . . . . . . . . .  120 
Jlnrphy 7- . Il.1rnett . . . . . . . . . . . . . . .  4- 14 . . . . . . . . . . . . . . . .  .a 83. 28.5 

S 
Selson T- . Stp\rart . . . . . . . . . . . . . . . .  6-298 . . . . . . . . . . . . . . . . . . . .  98 

. . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . .  Selroli r . \Yilli.ill~s I!)-118 61 

0 
(01-rrton r . 11111 . . . . . . . . . . . . . . . . . . .  Ti- 47 . . . . . . . . . . . . . . . . . . . .  96 

P 
I 'xl~~ier T. . C'larli . . . . . . . . . . . . . . . . . .  1.3-4Z.2 . . . . . . . . . . . . . . . . . . . .  66 
1'ecl)Ies r . JI.rson . . . . . . . . . . . . . . . . .  1.3-367 . . . . . . . . . . . . . . . . . . . .  310 
I'crry r . I'rrry . . . . . . . . . . . . . . . . . . .  4-(il7 . . . . . . . . . . . . . . . . . . . .  491 
Picket r . l'ickrt . . . . . . . . . . . . . . . . . .  14- G . . . . . . . . . . . . . . . . . . . .  507 
I'i1)liili r . Roliil . . . . . . . . . . . . . . . . . . .  40-107 . . . . . . . . . . . . . . . . . . . .  307 

. . . . . . . . . . . . . . . . .  Pool I. . Allen . . . . . . . . . . . . . . . . . . . . .  ?!I-120 243, 445 

. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  I'oplcston T. Sliin~ier 20-993 54 
I'on-rll r . JI.ittl~is . . . . . . . . . . . . . . . .  26- 83 . . . . . . . . . . . . . . . . . . . .  59 

. . . . . . . . . . . . . . . . .  . I'onrll r I'owell 21-37!I . . . . . . . . . . . . . . . . . . . .  125 
Proc.tor T. . 1'001 . . . . . . . . . . . . . . . . . . .  12-370 . . . . . . . . . . . . . . . . . . . .  43 

1: 
Plnin~y r . 1)riiuuing . . . . . . . . . . . . . . .  Ck-386 . . . . . . . . . . . . . . . . . . . .  162 
1t:iiiiey I. . Lilili . . . . . . . . . . . . . . . . . . .  2.1,-33.. . . . . . . . . . . . . . . . . . . .  311 
Iteitl r . Moore . . . . . . . . . . . . . . . . . . . .  25-310 . . . . . . . . . . . . . . . . . . . .  413 
Reynolds 7- . Flinn . . . . . . . . . . . . . . . .  "106 . . . . . . . . . . . . . . . . . . . .  471 
Ricks r . Blo~mt . . . . . . . . . . . . . . . . . . .  1.7-178 . . . . . . . . . . . . . . . . . . . .  66 
Roberts I. . Scales . . . . . . . . . . . . . . . . .  23- 88 . . . . . . . . . . . . . . . . . . . .  46 

. . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . .  1:ossc:in r . Thornberry 4-.326 93 
Itydrr r . Jo~ies  . . . . . . . . . . . . . . . . . . .  10- 24 . . . . . . . . . . . . . . . . . . . .  249 

10 



CASES CITED . 

Snnders v . Frrrill  . . . . . . . . . . . . . . . .  28- !I7 . . . . . . . . . . . . . . . . . . . .  130 . 
Sanders 1. . IIyatt  . . . . . . . . . . . . . . . . .  ,%-247 . . . . . . . . . . . . . . . . . . . .  26 
Sawyer r . Sawyer . . . . . . . . . . . . . . . .  28-407 . . . . . . . . . . . . . . . . . . . .  41 
Sears r . f.lr-lrer . . . . . . . . . . . . . . . . . .  2-12; . . . . . . . . . . . . . . . . . . . .  471 
Selby v . Clnrlt . . . . . . . . . . . . . . . . . . . .  11-303 . . . . . . . . . . . . . . . . . . . .  303 
Slinrp r . Fmnier .:................ 20-23.5 . . . . . . . . . . . . . . . . . . . .  404 
Skinner r . Skinner . . . . . . . . . . . . . . .  26-175 . . . . . . . . . . . . . . . . . . . .  4!)5 
Skinner r . Moore . . . . . . . . . . . . . . . . .  19-15? . . . . . . . . . . . . . . . . . . . .  90 
Slnde r . Governor . . . . . . . . . . . . . . . .  14-X3 . . . . . . . . . . . . . . . .  .107, 419 
Smallwood r . Ri~all\rood . . . . . . . . . .  I!)-X30 . . . . . . . . . . . . . . . . . . . .  311 
Smith r . Rrittain . . . . . . . . . . . . . . . . .  38-347 . . . . . . . . . . . . . . . . . . . .  67 
Smith r . Garey . . . . . . . . . . . . . . . . . . .  22- 42 . . . . . . . . . . . . . . . . . . . .  1:30 
Sniith T . I I R T , v ~ ~ ~ T c  . . . . . . . . . . . . . . .  IO--.XiO . . . . . . . . . . . . . . . . . . . .  510 
Snlitli 'i .. ;\Ic.I.eoil. . . . . . . . . . . . . . . . .  .%3-3!)0 . . . . . . . . . . . . . . . . . . . .  ( i l  
Smith r . ;\forg.m . . . . . . . . . . . . . . . . .  14-.ill . . . . . . . . . . . . . . . . . . . .  117 
Smith r . Snlitli . . . . . . . . . . . . . . . . . . .  .3( & 2) . . . . . . . . . . . . . . . . . . . .  329 
Smith v . Tritt  . . . . . . . . . . . . . . . . . . . .  18-241 . . . . . . . . . . . . . . . . . . . .  4!)4 
Stnllings r . Stallings . . . . . . . . . . . . . .  l(i-298 . . . . . . . . . . . . . . . . . . . .  42s 
Stamps r . Irwine . . . . . . . . . . . . . . . . .  !)-2.32 . . . . . . . . . . . . . . . . . . . .  (i5 
S . v . K:lrfield . . . . . . . . . . . . . . . . . . . .  2:)-2!)!) . . . . . . . . . . . . . . . . . . . .  344 
S . v . Hennett . . . . . . . . . . . . . . . . . . . .  0-170 . . . . . . . . . . . . . . . . . . . .  ST 
S . r . C:~rson . . . . . . . . . . . . . . . . . . . . .  19-.XS . . . . . . . . . . . . . . . . . . . .  450 
8 . 'i. . Christ111:~s . . . . . . . . . . . . . . . . . .  20-343 . . . . . . . . . . . . . . . . . . . .  414 
S . v . Crnton . . . . . . . . . . . . . . . . . . . . .  %-l(i.i . . . . . . . . . . . . . . . .  .41 2. 414 
S . r . IClliugton . . . . . . . . . . . . . . . . . . .  29- ( i l  . . . . . . . . . . . . . . . . . . . .  37 
S . r . Elrod . . . . . . . . . . . . . . . . . . . . . .  2,- 230 . . . . . . . . . . . . . . . . . . . .  301 
S . r . Fort . . . . . . . . . . . . . . . . . . . . . . .  20-3.32 . . . . . . . . . . . . . . . . . . . .  316 
S . r . Goclrt . . . . . . . . . . . . . . . . . . . . . .  '39-210 . . . . . . . . . . . . . . . . . . . .  225 
S . r . Green . . . . . . . . . . . . . . . . . . . . . .  2!)- 39 . . . . . . . . . . . . . . . . . . . .  199 
S . r . Jernigtui . . . . . . . . . . . . . . . . . . .  7- 1% . . . . . . . . . . . . . . . . . . . .  150 

. . . . . . . . . . . . . . . . . . . .  S . r . Jollnson . . . . . . . . . . . . . . . . . . . .  %'3!):3 434 

. . . . . . . . . . . . . . . . . . . .  S . r . Jol~nson . . . . . . . . . . . . . . . . . . . .  2:)- 78 14 
S . r . .T ustices . . . . . . . . . . . . . . . . . . . .  244:iO . . . . . . . . . . . . . . . . . . . .  372 
S . v . Icing . . . . . . . . . . . . . . . . . . . . . . .  27-20:( . . . . . . . . . . . . . . . . .  .7 2. 329 

. . . . . . . . . . . . . . . . . . . .  S . v . Kirby . . . . . . . . . . . . . . . . . . . . . .  24-201 301 
. . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  S . r . L:lmon 10-17.5. 3.54 

S . r . I, nne . . . . . . . . . . . . . . . . . . . . . . .  %.i-_"(i4 . . . . . . . . . . . . . . . . . . . .  4.74 
. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . .  S . r . Lxnr 2('4.;0 loti 
. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . .  S . r . Lightfoot 24-XKi 182 ' - .  . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  S . v Lipsey 1 4 4 9 3  Ad! 
. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . .  S . v Lytle 27- (il 37 
. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  S . v . Martin 24-101 19 
. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . .  S . v Mosrs 1X-432 199 
. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  S . v Kntions 23-332 .3 13 

0 1  ' > A <  m r t  . . . . . . . . . . . . . . . . . .  ......................... S . \ . i ' i ~ t t ~ i h u i ~  -*--.,+\r 

. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  s . v . polloit 2ti-30.3 317 

................ . . . . . . . . . . . . . . . . . . . . . . .  S . v . Reid 18-377 .250, 333 
S . r . Sexborn . . . . . . . . . . . . . . . . . . . .  15-305 . . . . . . . . . . . . . . . . . . . .  353 

. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  . . 8 r S~rinl i  19- !, 413 

. . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  . . S r T:rcliet 8-211 .RJO, 352, 3.34 

. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . .  S . r Tilley 25-424 331 

. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . .  . . S r Tollever 2 7 4 5 2  315 
8 . y . T ~ r i t t y  ..................... 9-248 . . . . . . . . . . . . . . . . . . . .  352 

. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  . . 8 v Twitty -49 328 



CASES CITED . 

. . . . . . . . . . . . . . . . . . . .  . . S r Upton . . . . . . . . . . . . . . . . . . . . . .  12-513 363 

. . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . .  Stiner r . Cal~thorll 20-mO .37 2. 461 . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . .  Street r . Clnrli 1-108 491 

T 
. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . .  Tate r Greenlee 15-149 436 
. . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  . Taylor 7- Brooks 20-23 .382, 398 
. . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  . Thompson r Hodges 10- 51 53 

. . . . . . . . . . . . . . . . . . . . .  Tvallace T Corbit . . . . . . . . . . . . . . . . .  2G- 46 03 
. . . . . . . . . . . . . . . . . . . .  Wilson r . Coffield . . . . . . . . . . . . . . . . .  7-515 14 

Wilson r . T ~ ~ i t t y  . . . . . . . . . . . . . . . . .  10- 44 . . . . . . . . . . . . . . . . . . . .  7 3  
. . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . .  whital<er T . Carter 2 6 - 4 1  32 
. . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . .  Whitfield r . Longest 2% 268 254 

T 
. . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . .  Tarborough r . Bank 13- 23 65 



CASES A T  LAW 

ARGUED AND DETERMINED 

IN THE 

P R E M E  C O U R T  
O F  

NORTH CAROLINA 

A T  RALEIGH. 

DECEMBER TERM, 1847 

CHARLES WASIIISG r. EDMUND WRIGHT 

The testimony of a partner, not a pnrty to the record, may be intro- 
duced by the plaintiff to prove that the defendant mas a member 
of the firm and that goods were delirered to them by the plaintiff. 

APPEAL from the Superior Court of Law of CHOWAN, at Fall 
Term, 1546, Dick, J., presiding. 

This was an action of assumpsit, in which the only question 
was whether one Jones, who was offered as a witness for the 
plaintiff, was competent. Jones was offered as a witness to 
prove the sale and delirery of the goods. The defendant ob- 
jected that he was interested, and introduced one McCoy to 
prove his interest. McCoy stated the goods were ordered for 
him and the witness, they having agreed to go into business as 
copartners, but before their arrival they dissolved, and the goods 
were not received by t h e m .  The witness Jones was then 
introduced, the Gf the J ; I I A %  --a > .irrhorenpn (' 2 ) 
the defendant insisted on examining him as to his inter- 
est, which the judge permitted, and on the examination of the 
witness he stated the ordering of the goods, as aforesaid; the 
failure of himself and McCoy to go into business; that there- 
after he and the defendant entered into copartnership and pur- 
chased the goods of the plaintiff, and receired them. The wit- 
ness stated he had paid for half of the goods, and did not con- 
sider himself further liable, though he had no discharge. There 

3 3 



IS THE SUPREME COURT. [30 

n-as no other evidence of the copartnership, nor of tlie pu~chase ,  
than that derived from this witness. The defendant moved to 
eaclude the witness for interest. This was refused by the judge. 
The n~itness v a s  introduced in chief, proved the sale and  deli^- 
ery of the goods to the defendarit and the witness, and the cn- 
partnership of the TI-itaess and the defendant ; thereupon a T rr- 
diet n a s  rendered for the plaintiff. X rule for a riew trial n-as 
had and discharged, and a judgment on the wrdict .  froill which 
the defendant appealed. 

A4. X o o w  for plaintiff. 
lTo counsel for defendant. 

DAXIEL, J. TT'e are of opinion that  the t v o  cases c i t d  by the 
plaintiff's counsel show that the decision of the judge was right. 
Blncket t  c. TT'eir (11  Eng. C. I,., 2 5 7 )  establishes that, nhere 
in asszimpait for goods sold and delivered, to ~vhich  the general 
issue was pleaded, a witness called by the plaintiff to p row the 
defendant's liability admitted on the z w i ~  d i r e  that 11e (the n i t -  
ness) was jointly liable as a partner, this did not reridcr hilu 
incompeterit, for if the plaintiff recorered the defrrldalit vonld 
hare  contribution, and if he failed he might sue the ~vitncss for 

the whole, and the latter may then claim contribution 
( 3 ) from the defendant. Brcyley, tT., said, "the only diffi- 

culty arises from his proving a partnership with the de- 
fendant" ; but his ( the  witness') testimony n ould not prore th trt  
in any other action. I n  C u m m i a s  u .  (' 'ofin, 20 N. C., 196. i t  
Tvas held that  in an actioll against two partners the plaintiff m a -  
introduce the testiiiioliy of a third partner, not a party to tlie 
record, though he could not he conipelled to give his testimony. 

PER CURIAJI. Judgment affirmed. 

Ci ted:  Street T .  -1Iptrdovs. 33 N. C., 133. 

\ V l i e ~ ~  a vencl~e t:~kes n11 nrtirle cct 11i.s o?ril rin7;. or 1rit11 ( 1 1 1  fnr t l t s  ~ I I I ?  
rlcfccts. tlie vendor is not responsible for not disclosing any faults 
or defects lie may knon- to exist in the thing sold. unless he 111nl;es 
use of some artifice or practice to conceal the faults or clefec.ts or 
to prerelit tlic ~)urclinser from disco~eri~lg tl~enl. 

 PEAL from the Superior Court of Law of BLADES, a t  Fall  
Term, 1847, Calrlzrell, J., presiding. 

14 
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This  n a s  all action on the care f o r  a d ~ c e i t  oil the p a r t  of the 
defendant i n  t rading a note to the plaintiff f o r  :I horse. I t  
appealed i n  evidence that  a conr e r s a t i o ~ ~  took place bctneen tllc 
par t ies  about tile t rade of a iiotc held the defendant 011 one 
. . . . . . and  endarsed bv olle TT'ortl~ingto:~, fo r  $68, ill nhivli tllc 
defelldant said tile uote n a s  perfectl? good. This  con- 
xersation took place at  tllc home of the plaintiff, and,  ( I ) 
shortly af ter ,  the parties n m t  to look a t  the horse. then 
a t  the  iiouse of a iieighhor. I t  also a p p e a r d  for  the plaintiff 
that ,  af ter  the t rade and 1vhc11 rhc defendant had jubt got tlw 
possession of t h  horse, he reulnrlicd, "There is a good hor3e I 
have got f o r  a note on Jesse . . . . . and J o h n  TTortlli~lgtou," 
lnentioning the amount of the no te ;  upon TI-hich tl bystander 
said to the clefendaut. "The not(. is not n o r t h  a cen t ;  I nould  
not g i r e  a cent fo r  it." T h e  defendmt  tllcn said, "TTlietl~er i t  
is n o r t h  a rent  o r  not, I h a r e  pot a good horse fo r  it": a ~ i d  i n  
another  p a r t  of the coll~ersatiori he said "lie h a d  got s o ~ l ~ e t h i n g ,  
 hen he expected to get very little, :tnd the horse naq clear gain 
to hini." I t  alqo appecred that  the p l a i ~ ~ t i f f  lix ecl a l ~ o n t  ta m ~ t -  
lliiles f rom said . . . . and  T T o r t l l i ~ ~ g t o ~ ~ .  a n d  that  the1 \\rlrc 
illsol~-eiit a t  the time of the trade, aild l~acl hecn f o r  come ~ ~ r o ~ l t l l i :  
before. 

F o r  the defendant it  appeared that  nliell the parties n c n t  
to the house n here the horse was, t h ~ y  coin~neneed chaffering 
about thc note fo r  the horse;  the defendant said the l ~ o i e  was 
genuine and  that  he nould  n a r r a n t  that  it Tvaq bicnecl b r  thc 
parties, and  in speaking of the lilalrer m ~ d  eudoreer the defci~d-  
a n t  said, Tau know that  Daniel  B a l d v i n  says tha t  . . . . look. 
like a inan tha t  mould pay  his debts, and  as f o r  TTlorthinqton, 
you k110117 h im as n e l l  as  I do." T h e  plaintiff then asked the 
defendant to  endorse the ilote. ~ h i c h  he refused, saying tha t  he 
was a t rad ing  man and  dealt 111 notes, hut he would not ei~clarse 
the  note of a wealthy mail in the neiphborhood, n a m i ~ ~ g  h i m ;  
a n d  said to the plaintiff if he took the note he iilust take i t  a t  hi. 
own risk. T h e  plaintiff then took the note, and  the horbc n.nu 
short ly  thereafter  delirered to the defendant. 

A n;tl~rc.h ful  tlw ~ ~ l a i ~ l l i f l  I ~ ~ u \ c , d  t11ai tile delc.~~cialtr. ill hi, 
t rading,  sometimes \ isitcd the neighborhood of the p a r t ~ e s  to the 
note. 

T h e  court charpcd that  to cwtitle the plai~ltiff to a T er- (' ;i ) 
dict he  must satibfv t l l ~  jn ry  that  . . aitd-T\rortlii~q- 
ton \\-ere in sol^ elrr a t  the time of the trade, and  tha t  the  dcfe~ld-  
a n t  k n r v  it  and c.oncealet1 it  froill the plaintiff:  mrd t l~ougli  i t  
might  be t rnc  tha t  thc plaintiff agreed to take the notc at  his 
own risk. yet if he n a s  i g n o r m t  of the condition of the partlcq 
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to the note, and the defendant knew it and concealed it,  i t  ~ o u l d  
be a fraud on the plaintiff, and he ~ i ~ o u l d  be entitled to their 
verdict. 

The jury returned a verdict for the plaintiff. h motion for 
a new tr ial  was made, because of misdirection, x~hich  m s  re- 
fused, and the defendant appealed. 

S o  counsel for  plaintiff. 
Stcatige, with wholn were TI7. Winslorc and D. Reid, for de- 

fendants. 

DASIEL, J. The first part  of his Honor's charge to the jury 
is unobjectionable and ri@t in law;  but when he proceeded to 

say, "Though i t  lnlgllt be true that the plaintiff agreed 
( 6 ) to take the note a t  his o n n  risk, yet if he was ignorant 

of the condition of the parties to the note, and the defend- 
ant knew it and concealed it, it  ~vould be a fraud on the plain- 
tiff, and he T T O U ~ ~  be entitled to their verdict," we think he 
erred. 

In  Xel l i s l r  T. Mat teua ,  Peaks' N .  P. Cases, 11.3, Lorcl K e n y o n  
laid down the law as his Honor did in this case; for he said, 
" ~ i t h  all faults" means with all faults u n k n o ~ ~ n  to the rendor;  
but in  Baslehole 7%.  IT7at t~~rs ,  3 Camp., 154, Lorcl L'l lenboroz~gh 
overruled the case of X e l l i s h  7.. X a t t e u x ,  and his decision is con- 
firmed b~ the whole Court of Conlnlon Pleas in  the case of P i c k -  
er i~zg  v. Dazcson, 4 Taunt., 778 .  The meaning of selling "with 
all faults" is that the purchaser shall make use of his eyes and 
understanding to discover  hat defects there are. But the 
1-endor is not to make use of any artifice or practice to conceal 
faults, or  to prevent the purchaser from discol-ering a fault, 
~~11 ich  he, the  endor or, knew to exist. TThe11 the vendee takes the 
article a t  his onm risk, or ~ v i t h  all faults and defects, the vendor 
is relieved from disclosing any faults he lnaT knov  to exist in 

, the thing sold; the nlasim c u r w t  emptor  then applies. 
PER C r ~ ~ a z r .  S e w  trial. 

Ci ted:  Pearre v. Blac7;r1~e71, 34 S. C.. 61. 
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APIJEAI. fro111 the Superior Court of Law of P a s ~ r  ~ T A Y K ,  at 
Fall  Term, 1847, Dick, J. .  presiding. 

This was an  action of debt on the official bond of the defcnd- 
ant as C'lerk and Master of the Court of Equity of Pasquotank 
County. 

The facts mew subinitted to the court upoil the following (use 
tryreec-l 

, it  Fall  Teriu, 1835, on the p e t i t i o ~ ~  of Sailiuel Lamb and his 
wife and Mary J. Pool, the present plaintiff, who was then a 
i~lirlor, and appeared by her nest friend, Jesse L. Pool, an  order 
was made by the Court of Equity for Pasquotank County for 
the sale of a tract of lalid held by thsiil as tenants in co~nii~on,  
and a t  Spring Tern1 of the court succeeding a report of the sale 
was filed and confirmed, for the sum of $750. At Spring Term, 
1838, an  order mas made directing the clerk and master to col- 
lect the nioney, which the defendant did. At Spring Term, 
1839, on a .petition filed bp Lamb and his wife, an  order was 
made directiilg the clerk to pay Mr. Lamb his moiety of the 
money arising from the sale, and which was then in office. On 
5 September, 1839, without any order of court, under the belief 
that Jcssc I,. Pool was the guardian of his daughter Mary Jane  
Pool, the defendant paid orcr to him, as such guardian, the sum 
of $434.94, which mas the principal and i n t e r e s t  due to Mary 
J. Pool l ip to t h a t  time'. 

The action is in debt on the official bond of the defend- ( S ) 
ant, and the only question presented in the case is whether 
the plaintiff is entitled to interest on the amount due her from 
the time the money was wrongfully paid to J. L. Pool. 

Upon the case agreed, the judge below, being of opiiiioii that 
the defendant was liable for the interest claimed by the plaintiff, 
gave judgment accordingly; and from this jndg~neiit the defcnd- 
ant appealed. 

A. M o o r e  for plaintiff. 
No counsel for  defendant. 

3-2 15  
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NASII, J. This is a case agreed, and we are required up011 
the facts to draw such a conclusion as a jury would. The caw 
states that the sum of $434.94, paid to Jesse L. Pool, consisted 
of principal and interest up  to the time of the payment by the 
clerk. I t  is not stated what sum the master did collect. nor 
when. But it is clear the money was in thr  office a t  Spring 
Term, 1839, or  before, and the paynieilt to Pool was on 5 Sep- 
tember following, and the interrst was calculated np to that 
time. I f  so, i t  must have been upon the ground that  the de- 
fendant had used the money, for  if he had kept it i n  the office 
no interest would be due. The defendant, then, had departed 
from his duty in two particulars, first in using the money so as 
to make him chargeable with interest, and secondly, in paying 
to Jesse 1,. Pool without any authority from the court. 

We concur with his Honor that  the defendant is justly charge- 
able with interest on the sun1 paid to Jesse I,. Pool. 

PER CURIABI. Judgmcnt afirined. 

1IARRAI:I) SPES('1SII I GEOI:(:E I-IWSSU('IZEI{. ' 

.\ juctice of the peaw has not iuri.;dictio~~ of such a contract as tlli? 
"I, the cu0sc.ril)rr. promise 11. S. t l ~ t  if he cnn 111al;e it :rppcxr 
that I 11ad in 111~- hands as const:lhle for collection tllree notes for 
$7: ~ a c h .  in fnwr of the ndministr;rtors of S. S.. deceased, against 
.J. 8. :lnd otl~ers. :1nd enclorqed hy I:. 13 . tlleu and on that evidence 
I :un to ~t:rnd inctrbted to 11in1 (11. S.) for one of snid notes :In& 
i~lterwt tllei'eou froin 26 Al)ril. 1842 " 

AFPEAL froin the Superior Court of Law of X o o ~ h ,  a t  Fa11 
Term, 1847, C a l d ~ c e l l ,  J . ,  presiding. 

This suit was coiliinenced before a justice of the peace by 
warrant in "debt for $75 due by assurr~psit." After judgment 
and appeals the cause came on for trial i n  the Superior Court 
on nil t lebkt ,  and on the tr ial  the plaintiff gave in evidence a 
written instrument, signed by the' defendant, in the following 
words: "I, the subscriber, promise H. Spencer that if he can 
make it appear that I had in my hands as coustable, for  collec- 
tion, three notes for $75 each, in faror  of the administrators of 
Samuel Smothern~an,  deceased, against Jacob Stutts and others, 
and endorsed bv B. Barrett,  then and on that eridencc I am to 
stand indebted to him (Spencer) for  one of said notes, and in- 
terest from 26 April, 1842." 
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Sel  em1 o b j e c t ~ o ~ ~ s  \ \ e re  lake11 to the plaintift'-, recowry,  a n d  
~ I I I L O I I ~  tlwm T \ : I \  our that  the c a v  n-:ti not n i t l ~ l n  the jultisdic- 
t ~ o n  of a .iliglc ~ i ~ n p i * t r a t e .  After  n rcrdict  fo r  the 1)lalntlif. 
subject to the ol)ililon of tlic court on the poixiti, i~i:idc, the pre- 
siding judge 3vt aside the \ e d i c t ,  and, accord i l~g  to au  agree- 
ment of the partieo. ordered a  ions suit ; from wliic.11 thc l)lal~itifY 
a p p a l e d .  

t iom, the (lollrt d ~ w s  that  npoli the yuestion of jlirisdic- 
tion fa ta l  to the action. 

I t  is first to b t ~  uoted that  this  is not ~ v i t h i n  tha t  pro\-ision ill 
tlir a r t  n.llie.11 malws " ~ C ~ I I : I ~ I ~ S  due on special contracat or. agrrc- 
;llcllt" coff:liz::b!tr before :I mnSisfr2tt out "f cour t .  h n r ~ . 1 1 1 ~ 0  tl12.t ' uL..---L 
cla11se is rmtricted to demands of $60 or  unde~ . ,  a ~ ~ d  t h a  coritract 
and  a c t i o l ~  a rc  f o r  $75. T h e  question is n.hetller it  falls v i t h i n  
the ot11e.1, clause, ~ v h i c h  embrace:: dcht.;. \\-hereof the princip:tl 
does not cxreed $100. "due on  bonds. notes, a n d  liqnidated ae2- 
coiults." TTc think it  does not.  Th is  ro~i t rnc t  i~ not a bond. 
not h i l i g  un(ler wnl. S o r  is i t  :I t lott ,  i n  tlic, sclise. cii t 1 1 ~  stat- 
ute, nllic.11 Ilict:rlis, like t 1 1 ~  acts of 1762 anel 17S6, hy that  ~ v o r d .  
"note." a lilmiiissory note fo r  moncJ~-. T h a t  i. tlic ieg:rl i~ i ipor t  
of t h  t ( 2 ~ ~ i ~ ~  p J r  w:    id tlic e m l s t ~ ~ c t i o 1 1  i b  tli(, C ~ C U I Y T  111~111 this 
s t ~ ~ t ~ i t e .  ~ I V I I I  t l ~ e ,  c o ~ ~ t r : i ~ t  i n  tlw 1;111gi1;1g(, of the two v1:111se~ ill 
this  wctioii \\.llich re,latr to thc  w\-era1 c.l;rsw.; of dc.l)rs of $60 
a n d  of $100, that  of the fornwr being "spe~e.ial c ~ ~ ~ ~ t r : r e ~ .  I I O ~ P ,  o r  - 
agrcw~ic~i t . "  g c ~ ~ ~ e r n l l y ,  x-hilc tha t  of t l ~ c  1:itte'l. i* c.o~ifi~icd to tlic' 
specific ~ : ) I . I I I R  of colltr:lrts, '%or~ds or  I ~ ~ T C S , "  ill their l ~ e ~ l m i e ~ i l  

,, senst,. >till  l tss  call this i n s t ~ ~ u ~ n e n t  lx, cnllcd "a liquidated 
a c c o u ~ ~ r , "  n-Iiie.11 t l y  st;ltntc itsclt' dcfi~ie- to he all :~c.c.ou~it 
s ta t rd  i l l  wi , i t i i~g : u ~ d  +xc>d by the 11arty fro111 \ v l i o ~ i ~  rllv ( 11 1 
debt s11:111 bc d u ~ .  This  i ~ n p o r t s  2111 :1111ount 01. l ) :~l : i i~w 
ascn. t :~iwd to b t  due O I I  account f r m i  tlw (me pal-ty to  tllc otli1.1.. 
a n d  it osc~luel~s the iilc:~ of a n  o ~ i g i l i a l  cw1trnc.1 \ ~ l l c r c b -  O I I O  

person engngc.5 tc  pay  a smll of I I I O I I ( > ~  to : I I I O ~ ~ I C I .  O I I  a c r ~ T a i ~ l  
corlti~~gemey. i n  tile' 11:~tluc of a n.2rfic.r. 

S w l ~  :I c a w  is not n.itlli11 the  l i u ~ ~ ~ i c ~ n -  of that 1 1 ~ r 1 . t  of thc ~11.t. 
PER Cr-RIA 11. , J I I ~ ~ I I I C > I I  t i i f f i r ~ ~ ~ c d .  
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AIJPFIT f r o m  the Superior  Court  of Lan- of XI( I l \ r o A n .  :it 
F a l l  Term,  1847. C ~ r l d ~ w l l ,  J . .  presiding. 

( 12  ) 'l'lic follo~viiig caqe n.aq wported b r  tlic p r e ~ i d i l ~ g  
judge : 

Tli i i  n as all avrloll of tlcbt on u h o i ~ d  cwcuted by tlic t r - ta tor  
of tlw dpf:ndant 011 16 .\pril, 1839, as  oiic of the suretlt,, of one 
Sedbury, a constablc. T h e  breaches a s s i p e d  were as  follows: 
First, that  the comtablt. had collected the morlry on a claim put  
into hi$ halids b) the relator. and  had  faded  t o  pay it m e r ;  
u e t o ~ l t l l y ,  that  li(, had  failed to use due dihgence in  collecting the  
a i d  r l a i n ~  ; th 1 7  tlly. that  lit. had failed to return the uote. On 
tlie t r i a l  i t  nl)l)rarcd that  the relator had placed i n  the hands of 
the c o ~ ~ ~ t u h l c ~ ,  on 1 F e b m a r y ,  13-1-0, 21 note on J o h n  a n d  .Jane 
NcAl i i t c r  t o r  tlie iu111 of $75, and took hl. recr~ipt thewfor .  i n  
which 11 was set fo r th  t11:lt he. the said vol~stahle, nould  collcct 
or return the w i d  note. It also al)l)eared tha t  Sedbury had  
b e n ~  a p p o i n t d  a constablc~ a ~ i d  had  p ~ \  ell hi, bond nl 19-1-0. and  
h a d  r u n  off bcfow tl3c c o l ~ n ~ ~ c n t e ~ i ~ n ~ t  of tllii action, n h i r h  wa, 
I 3 1 ~ 1 ,  1\45 It also ;rpl)c>nrc~l i l l  c ~ i d ( , ~ ~ c e  tliat sorllt. ti111r 
ill 1'345 the rt.1ato1 c8ullt.d 011 111t. tclit:~to~. of tlic d c f e i ~ d a ~ l t  and  
dcumnded of 111111 the liloney oil account of a not? lie had placed 
111 the  hand.: of the said Scdbury. It (lid not appear  on tilt. 
t r ia l  tliat the constable had  collected the nionej f rom the  X c A \ l  
~ ~ t e r - .  lior n-a. i t  made to appear  that  t l w r  had ally prolxvty 
out of n-hich tlie debt could b i ~  111ade. 

On this -tare of facats thr conrt n-ns of o p i ~ ~ l o l ~ ,  a u d  en cllarped. 
tliat the relator was only entitled to n h i i n n l  dalnngcs on tllc 
hrcach asairnrd for  not r r tu rn ing  the note, and  the j u r y  ,o 
found. 

The  plaintiff app:lletl f rom the j~~dgii ie i i t  icndered on the 
7 ( d i r t .  011 the ground of nllsdircction by  tlic court. 
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N a s ~ ,  J .  This  was : ~ t i  ;rc.tioi~ of' debt on tlw ofici;il i 1:; j 
bond of onc Sedbury. a constable, to ~ v h i c h  the dcfei~d-  
ant's testator was a surr ty.  T h e  case states tliat ill -1lr i l .  1336, 
the  relator put into thc Iiar~ds of Sedbury ;I notc fo r  $73 upo1i 
J o h l ~  and  J a n e  AlcAilistc~t~. 2nd took his rcc.c.il)t to cvllect the 
111011cy or retun1 tlir 11oti1. I n  IS43 a de111:rnd n a s  11i:lde upoi1 
the surety fo r  tlitl 11ro11cy. the constable Iiaviltg 11re1.iously IYUI 

away. T h e  casc t l t c~ i  11iwcwds: " I t  did t ~ o t  iil11wiir 1 1 1 1 ~ 1 1  tl113 
t r ia l  that  the colixtablc h a d  rollec.tcd the ~ i i o ~ i c ~ y  fro111 t l~ i ,  dcbt- 
ors, the NcAlistcrs,  nor W:I\ it 111:idc. to a p p ( v ~ i ~  t h r  t l i ~ y  1ii1d 
ail? property out of which thrl debt c.onld bo ~~radc,." a11d for  
these reasons ‘'the, court t ' l ~ i l r ~ ~ d  the jury that the, r c ~ h t o r ~  was 
elltitled old- to i~oluilial d ~ l i ~ a g t ~  f'or itot ~.(>tlii . i i i l~g tlw ~ ~ o t r . "  

T h e  th i rd  h r ~ i ~ c h  assigi~cd iii tlirl l~l :~i t~t i f f ' . :  ciw1;ri~atioii Ivas 
fo r  not returning t11c liotr. Tllc. fi17st. Lor c ~ ~ l l ( ~ t i i i g  t l ~ r  I I I ~ I I ? ? -  
and not p a y i ~ i g  i t  OT.CI.. As t 1 1 ~  f w t  as<igi~cd ;IS  t11c t l ~ i i d  hrr:irI~ 
is ilc~cess~rrily c o i i i ~ c r ~ c d  x i t h  tl~c, first as'igricd. i r i  T ~ I ( '  v i w  
h a r e  take11 of tlic. r a w .  \vcl slii~ll t ~ o t  givt, it a q ) : i r : ~ t r  : I I I ~ I  (!is- 
tincat corisidcratioii. Hi.- Horioi c.Ii:rrgid t11v j l~r \ -  t h t  it did 
uot appear  tliat the t .o~~*t:tblr liiid colloc~tcd tl~c. I I I O ~ I ~ > , Y  fro111 thc 
tltbtors, the l\lcAlistc.r~. I t i  v t 1 1  1 is i r ~  I f  lie' 
tlwaltt that  there n-21s I I O  cliiwt I~i,oof of t11:it f:ii.t. I I (>  K;I* i . ight; 
but thew v a s  110 ~ i e c ~ s s i t y  fo r  +ucli ~ ~ . i d ( ~ ~ ~ c i ~  to t~~i:il)I(~ tlw p l : i i ~ ~ -  
tiff to recover f o r  thc~ first brt,iiclr. If di(1 iiot so  I I I ~ ~ I T I .  i11~1 
la1iguag.1~ n-us ~ r c l l  calcnlntcd to t ~ ~ i s l ( > a d  tltc. jurj-. ;ind innst 1i:rvc. 
had  tha t  c f l i ~ t .  us the;\. gay(' 11oliiii1:11 cI:ii~~:iges 0111~- ~ U Y  uot 
rcturliilig tlic irotca-ill c~oi~il~li:iiic~c~ 1f.i tli tho t~llarpc :is to the 
th i rd  breac.11. 'rltat thcro n.as c~viel(.trc.c~ to go to tlit, ,iul'y. :i11(1 
v h i c h  ought to h a r e  heen nibniittcd to t l ~ ( w .  is ( 'v idei~t  fro111 the 
facts stated i n  the casc. S c a r .  if not c p i r r . .  .;is yrJai)a h a d  
elapsed a f te r  Sedhury rcc.t.ircc1 the, i ~ o t i ~  hef'o~.o this ;iintioi~ Lvas 
hrougiit, and  lipoit thc t r i a l  i t  n.as not ~ I I Y ) ~ ~ I I ~ T ~  i i n i  o f f r i ~ d  to 
he surrendered up.  i ~ o r  n:is :ill;\. i r t w ) ~ ~ l ~ t  givclil of it .  T h e  
colistable h a d  rml alvay. i 1 t d  Iiad r i t l i~!-  t ; ~ k t > i ~  tlw I I O ~ ~  i 1 1  j 
with hi111 o r  r r ~ c e i ~ ~ e d  tIi(2 1110i1ey ;111(1 ( ~ ~ r i ~ - ( ~ i ~ t t d  i t  tn 11i> 
own us(. before Iir did bo. Il'ilsoii I , .  ( ' o f i c ~ l c l .  27 X. ('.. 515. i-! 
a dirrct  :iutliority 11por1 tlris ~miir t .  'I'Ir(1r1, the, ( w i ~ t ; ~ b I c  had. i11 
February,  1838, rcceivrd fro111 t l ~ c ~  plaii~tiff a j n d ~ r ~ ~ c r i t  tn (201- 
lect. alid thc action n-:IS brouglit in lS4-k. ' r l ~ i s  ('ourt de('ic1~d 
tha t  the judge i i ~ i g h t  II:IT.C i i is t r i~ct td t l l ~  jlli.;\. that fro111 tht3 
lrrtgtli of t i i t ~ c  n-hie11 had elapsed tlic la\v I ) ~ ~ ( ~ s ~ ~ ~ r ~ t d  the v o i ~ s t a b l ~  
had  receired the 111o11cy. This  prc~xui~iptioti arises fro111 tlit~ fnc7t 
tha t  when the a ~ t i o i i  is brought tht, not(! is rwithcr sur~wide lwl  
to the plaintiff 1101. is i t  i n  a n y  way nccoulittd for .  H i s  Hoiic~i. 
la id upon the c o i i ~ t i ~ h l r  tlir du ty  to show he had i ~ o t  collcrtcrl 
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the money. The plaintiff has liot beer~ placed by the conitablc 
ill the situation in which he v a i  nhen the agency n a ~  awumed 
and 11-hich he had a right to require. There \ u s  then cridence 
to go to the jury that Sedhur- had rollectcd the m o n q .  This 
action is against the suretr. but it i -  not denied that he ~ ~ ~ u s t  
stand in the shoes of his pr inc i l~al ;  it n a s  his duty to see tllat 
the constable not only paid o ~ c ~  all the nloner \i hich lie had 
collected to the persolis to vlioln due, hut, also, that all el idences 
of debt placed in hi; hands for collection be returned to their 
reapccti~ e owners at the expir2rtion of hia official year. , \ I .  1 , .  

.Jolr~?son, 29 S. C., i s .  XTe :rrc of opinion that the pre4rling 
judge erred in the inqtrurtion he gare  the jury. 
PER CLRI.I.\I. .Judgment wwrsed,  aud a 1('11irc d c  ,101~0 

ordcred. 

1.  111 ;I ( Y I W  of f o r i ~ i l ~ l ~  ( s ~ ~ t ~ , ~ -  ; I I I ( I  (1ct;nin~r n ~n;~gistr;lte II;IS no 1,igIit 
t o  ;ru-art1 wstit~ition I ~ I I ~ P ~  the jiirj- I i n~e  foilnil 11y tlirir wiXtlict 
tll;lt the, c . o ~ ~ ~ l ~ l ; r i l i ; ~ ~ i t  l1;1(1 S O I I I ~ ~  ~ ~ t n t r  i n  the I:uld. either :I frcc- 
l io l l l  or for ;I t('lX1 (Of j-Cv1rs. 

Arr>hir. from thc Snpcrior ('oiirt of 1,av of E r , ~ n ~ s ,  a t  Fall  
Tcrin, 1847. Cnldu c l l .  .I.. presiding. 

Thi. i i  an indictment for a forcible entrv hy the defendants 
11po11 the posession of one Fl! nn, and on t l ~ e  trial it  I\ 2 s  fully 
p r o ~ e d .  On behalf of the defendantq it appeared that an inqui- 
sition of forcible entry and dctainrr, at thc instancr of thc dc- 
fendant Andcrq, had been taken on thc lmmiqes, under 11-11ich 
said F l p m  v a s  ousted: that it had bccn returned to the Clerk 
of the Supcrior Court of Blnden. and by the conilscl for  the 
State it Tas  admitted to ha1 e been lost or mislaid. h i t  the rcgu- 
larity of said requisition naq denied. Ti1 prorinz itq contcnts 
it appeared that  a jury had been snmnio~ied : that ther  appeared 
on the premises; that  they nere  w o r n  by the magistrate; that 
said Flynn n-ni: present ; that they returnd tllrir c~rdict in 

'>.I -- 
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these words: "The jury find that  said fly in^ entered peaceably, 
but held thc premises by force"; that  thc magistrate adjudged 
that restriction sliould be made, nud thereupon the said Flynn 
was put o ~ i t  of possession and tlic said h d c r s  put in hy tlie 
defendants. 

I t  did not appear that said A h d c r s  inade ally affidavit ( 1 6  ) 
or v\ r i t te i~  coniplaint before the w ~ g i s t r a t c  on which said 
inquisitioi~ lws  founded. And it appcawd that the jury had 
been suinn~oned by a constable. The court \\:IS of opinion tliat 
a constable was not the proper officer intended by the statute to 
summon tlie jury, and that an  affidavit in writing ought to hare  
been inade before the magistrate by said , h d c r s  to anthorize 
the procec,dings. And the court, ill direct ternls, charged that  
as the verdict of the jury did not find that said hnders had ally 
estate whatever in the land of which hc songlit to diq~osscss said 
Flynn, the award of restitntioil by tlw ~nagistrate mas null and 
of no effect, and offered no protcctiolr to the defcmdants. Under 
this charge the jury returned u rcrdict of guilty against the 
defendants. ,I rule for a nen- trial was inoved for. because of 
inisdirection, which on argumeirt n as disclxrrgcd. 

Judgment n as  pronounced against tlic drfcndants, and there- 
1113011 the d~fcndants  A\ndcrs and Evans apl )e~led  to the Suprcuie 
Court. 

~ r .  J .  'I'111~ drfendants. n-itil forw and arms, : L U ~  n lth 
x strong li:uid, ~ i i tc red  upon tlie prcwiiwi of one I+' l~nn,  a i~t l  11im 
disposscsscd a i d  took p o s s c k o i ~  of tlic 111(~11:1g(~ m d  appurte- 
nances, 2nd h:lw lic~ld tllr.111 up to tliiq time. 'I'llc defendants 
insisted that  their entry x T a s  I u l i ' f ~ ~ l .  and they i i i t i . odu~~d  as eri- 
dcnrc on tlicx trial the p roccd i i~g i  xliicll had takcn place 011 a 
warrant for  a forcible entry :~iid dr ta i i~er  which had before that 
time been issilnd bv F:~:rni ( a  justice) at the iiiit:lnc.c of , h d e r s :  
all of whir11 is st:rtcd ill t l ~ c  c2:rsr. 

Tlic judge W:IS of o l ) i i~ im that Erans,  tllcl justicc, had no 
power to restore Llirdws by force of tllosc procwxli~lgs. because, 
if all other things had been correctly done the jury by 
their ~ e r d i c t  11ad ]lot found tliat hnders liad mly r \ tnLc,  i 1$ ) 
either of frcc,liold or for a tcrln of years in the land. TVc 
concur with his Honor ;  tlic l e r y  question was decidcd 1 , ~  this 
Court i n  ~ l l i t t h r l l  1 ) .  F l ~ ~ t i i t ~ y .  25 N. C., 123. 1 1 1  t 1 1 : r l  c4aw we  
said that  brfore a n r i t  of restitution can be alvardc(1 the jury 
must find hy tlwir wrd i r t  that  the party forcibly diymqicqsed 



had either a frrehold or a ttJml for  yea1.s ill thr, l a i ~ d  of the pos- 
session of which 11c had bee11 deprived. L ~ I  1 % .  . \ - u t i o ~ ~ v .  23  
S. C.. 3 2 5 .  tliis C'ourt lleld tlw >aiiie dcr r r i l~c~ .  

But it is i i~s i s t rd  that  thr. j11stic.r (wltliough Ilr ~ ) ( > r s o l ~ a l l y  
assisted h d c r s  in gainil~g. ~ O S S C ~ S S ~ ~ I I .  i l l  tlii' 111;11111er described 
ill thc. iridictmtwt) is iiot liable ill luw to he i ~ ~ d i r t c d ,  b ~ c a u s e  
he ucnted under i g l ~ o r a i ~ c e  of tlic law or 1.rro1- ill judgilieilt. T h r  
justice. had  po7vt.r to iuquirc, whetlier E'1y1r1 l ~ a d  ~ i ~ a d e  a f'orviblr 
en t ry  u1)011 the posswsior~ of A \ ~ ~ d i . ~ ~ s ,  ailcl, if i l i t .  c~\- idi~~~vc.  satis- 
fied hi111 that  the fact  Ivas so. Iic i ~ l i g l ~ t  have ho1111t1 1li111 o v ~ i .  ti) 
court. to I i a ~ r  b i w  indicted for  :I forcible ('11t1.y. 'I'liis C O U ~ S ~  

he did i ~ o t  p u ~ w l c ,  but lie foi~cibly d i spssc~~.scd  E'lyi111 ;111d pu t  
A h d i ~ ~ . r ;  illto i~ossessio~i. 'I'liis 1v:is 11ot :LII  ~ r r o ~ ,  ill j1iclg111~11t ; 
i t  \I-as ail a r t  the statutes gave t110 jusr iw 110 po\vr: o r  a i ~ t h o r i t y  
to d o ;  his ar t ion in tlic 111attrr xvas 11ot ~o idab l i l ,  i n ~ t  \v:ls abso- 
l u t c l , ~  void aild tortions. J\Titliout r11c f i ~ l d i i ~ g  1):- t l ~ c  j u v -  of' a11 
estatcl fo r  y a r s ,  :it least, i l l  A \ ~ ~ d ( l ~ . s ,  t 1 1 ~  ,j~istir( '  l ~ a d  jl~riatlic.tiol~ 
to b i l~d  rlw otfcndri. to alis\\.c,i, p c . i w ~ ~ u l l y  fo r  tho o8011sc~ of 
forciblr iwtry. B u t  witliont auc.11 f i ~ ~ d i l l g  11(' liiiil 110 jurisdii.tio11 
to o w t  Fly1111 of Iiis possessio~i ;111d [)lit .\iidi'rr ill. I t  is. r l ~ ~ r ~ > -  
for?. iiot a case of e r ror  of j u d g i i i ~ ~ ~ t  of i~ judicial of tic^^^, up011 
a 111u ttcxr withill his ji irisdictio~i,  h t  of ~ i s n i ~ p a  ti011 of po\\.i~i.. 
beyolid Ilia jurisdictioli. 

think the judg111e11r 111ust 111, :~fFi i~~~ied.  
1'1,:~ P[.KI.\AI. Judg~ilci i t  ; ~ t f i ~ - i i ~ i d  

1. \\lirrt, tlw i ~ ? c ~ ) l ' t l  of tht. ]~rocwtlillgs O I I  :1i1 illtlic~tnrrnt for  ~iirntlrtr 
uses t l~ci  11:~st tc,iic'e i~~str:itl  of tllc pi'cw~nt, this is ilot ~ r ro l ' .  

; \ r r ~ ~ . i i  fro111 tlir S i i l1 t4or  C'ourt of' I,av of GI  I r  I o1<1). a t  12all 
Term.  1847. I S r r i l ~ y .  .I., preqiding. 

The case was this : Alf te r  a conr-ic6o11 of' i i ~ i ~ r i l e r  the p r i s o ~ ~ e r  
m o w d  in arrest of judgment;  and,  af ter  the ~ i i o t l o ~ i  n as orey- 
ruled and w r t e i ~ c i ~  l~assed on hirli. Ile appcalcd. ' l l r  ~ i i o t i o ~ ~  
was founded on t v o  reason?. T h e  oric. that  in <el r r a l  instaricei 

21 
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.LPPEAT. from the Suprrior Court of Lax of PEKSOS. at Fall  
Tvrm. 1847, B a t l c ~ ~ .  J . ,  presiding. 

Thiz was an  indictnlent agai~lbt the drfendnnt for an assrult 
and battcrv, and, upon not guiltv pleaded, he n aq conricttd, and 
the court sentenced hinl to paT :I fine of $100 and be impris- 
oned ten d:tvs. and t l i t ~ r  into bond for liis good bi3ha~-ior. etc. 
From this judpu~ciit the defendant praved an appcxl to tlie 
Supreme Conrt, which v a s  graiitcd upon his gi.i-hq the usual 
al>peal b o ~ ~ d ,  conditioiled that "he mould abide bg the wntcnce, 
judgr~lcwt or decree of ,the Supreme Court in the wid  suit." 
S o  exception n a s  ~ n n d e  to the judge'. charge, 1101. :IIIT- 111otion 
in arrest of j u d ~ m e n t  made. 

l f t o , * , r e ~ j - ( ; c i z c ~ ~ r r l  for the St:rtcl. 
S o  counsel for defendant. 

RTFIIIS, C. J .  The defendant was indicted for a battcxry on 
one Hopkinr, and was conyicted on not guilty pleaded, and 
sentenced to pa- a fine of $100 and be inipri.;o~ed ten dam. and 

he al3pealed to this Cowt .  
( 22 ) Of C O I I T S ~ ,  the conriction is to be prequnled right, in 

point of Ian as ncll  as in ~ o i n t  of fact, since thp defcnd- 
ant tendered no bill of exception.. Tl~crefore,  there cannot be 
a rcnirc do 1101-0. S o r  does the Court find any error in the 
record for 11-hich t11~ judgment should hare  been arrested. Tn- 
deed, none liaq h e n  iuggested on the part  of the defendant; h i t  
he has given up the case. r e  concludc that the appeal u-ns for  
delay ~ n e r t l y ;  and we notice it merely for the purpoac of express- 
ing our clisapprobation of snch an abusc of thc rieht of appeal, 
and intimatinc the propriety in such m s e ~  of prerentinp it by 
the Superior Courts refuiing to lct a conrict to bail, since there- 
by the purposes of the lan- in requiring offender. to be puniqhed 
are in a considerable dcgrw defeated and the Ian- eradcd and 
brought into contempt. 

The urrlal certificate, that there is no error in the judgment, 
muqt be sent to the Superior Court, to the end that  further pro- 
ceedings may bc had there according to la1-i. 

PER CURIAII. Ordered accordingly. 
36 
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2. IT'l~crc on snc.lr :I trinl :I \\-it~~i.ss trstifi~tl  thr t  he went early one 
111or11in:: to t11(~ IIOIISP of OIII .  of t11r tlefe1111:111ts. :111(1 OII k~rockiirg 
\ms. nftc'r sollre Iresit;rtiol~. :rtln~ittetl 11s the othrr defc~irl:lnt, the 
fcnrnlc. ~ 1 1 o  ( X I I I ~  to tht, (I(.)or wit11 lrcLr fr0t.k on Init unf:1ste1~ctl : 
t h ~ t  the I I I ; I IP  defmtlnnt \T:IS i l l  tire only I ~ r d  i l l  the room : tlr:rt 
t l ~ c  shoes of the fc~n:rlr n-cl.e 11e:lr t l ~ e  I w ~ d  of the lwtl. :rud t l ~ t  
tllc 1 1 ~ t l  sc'cn~ctl to I)c very ~rlnclr t n n ~ l ) l ~ t l :  Hrltl, th:rt tllr jntlge 
(lit1 riglrt in rc.fnsing t l r ~  i~~sirnt.tion, 11rnyrd for hy tile tlefcl~tl- 
:~nts .  tlr;lt t l r c r ~  TV:IS I I O  e\-iden(.e fro111 \vllic.lr tllc jury ir~ixllt infrr 
the i , r i ~ ~ ~ i n : ~ l i t y  of tllc t l ~ ~ l ' c ~ ~ ~ t l : r ~ ~ t s .  

A h w ~ i r ,  i rom tiic S u p w i o r  Court  of Ida\\ of c ' ~ i \ \  b21 I , x t  1:all 
Term,  18-27, 17:ailcy, d.. Imslilil ig. 

T h i s  was an i l ldictn~(wt 111rd~r tlie sectioli of tlrc TZcl i d  S ta t -  
utes c~o~rccrniirg fornication a i ~ d  :dul tcry,  to \\liirli t l i ~  defend- 
a n t s  pleadc~d not gu i l t - .  On  the t r inl  the, Stat(,  cs;rllli~icd a v i t -  
ness by tlic iiallicx of T i l l i s ,  n l ~ o  testified tha t  on tliib i r ~ o r i ~ i l ~ g  
preceding tl1c1 h s t  Ea \ tc r  IIP, In c o i l i l ) a ~ ~ \ ~  TI it11 :rlroth~r indi- 
T idual,  went to the house of tlic defendant Potcc,t. a t  :I I cry cnrl,v 
hour ,  hetnctln daybreak alrd s ~ n ~ r i s c ,  and  k~rockcd a t  the door of 
the  roo111 ill mliic-11 tlii i  defendant was in b td ,  and ,  O I I  lmockii~q,  
lie heard  the ~ o i c c  of tllc d ~ f e n d a n t  & l : l r t l ~  TIoo~)cI. r ~ f u s i l ~ g  
admission, but tlw d c f ~ i ~ d : ~ ~ ~ t  P o t w t  told her to open the door 
and  let tlie n i t ~ w ~  in. SII(> a c c o r d i ~ l ~ l ~  opened t l ~ e  (loor, axid 
the  n i tness  c>ntcred the i.ooi1i and  fomrd Potcvt i n  h d .  the  hcd 
very l r~ucl i  t l l r r ~ b l ~ d ;  t h  d c f c l l d a ~ ~ r  ; ~ I : I I . ~ ~ I : I  had  o t ~  1 1 i ~  fl.oi.k. 
but  i t  war  not f;lstcwcd, :lnd 1 1 ( ~  s l ~ o c i  new :~ lso  off 2nd n-ere 
lying i n  tlic (20r~1(~i. ~ r ( > a r  tlic 11c:d of tlw bed. Tlii* \\ i ~ -  
ncss f u r t h r r  tc,,tificd 011 croqs-exnr~iii~:~tio~i tha t  tlicrr \ \ ( , IT  ( 21 ) 
two o ther  r o o ~ n i ,  ndjoirii~lg tl~c, roo111 in u,hirli I I P  \an- t l i ~  
defendants, thc. doors of n.hich v ~ r c  closc~l, :111tl Ilc cao~~ltl not see 
whether tllcrc \\'as :I bed ill e i t l ~ c r  of the r o o ~ n s  or  11ot. H e  r a s  
asked if the dcfcridant X : ~ r t b a  l i ~  cd ~v i t l i  Potcct.  :lnd !it, replied 
t h a t  lie had  seen her  there s w e r a l  tiincs, whew pasying, but  
could not  say ~vl iethcr  she lived tllcrc o r  not. ,\notlrer wit~less  
f o r  t h e  State  testified substantially to tlw same f:rcts, except 
t h a t  i n  regard to the shoes of the  defendant Hooper ,  :IS to which 
h e  s tated that  they were lying i n  the  corner when he a n d  the  
first witrwss went into the room, but said nothing about the i r  
b ~ i n g  near  tlle lwd. A\ t l ~ i r d  witness testified tha t  the defendant 
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Xar tha  had lived in the house with the defendant Poteet for  
four or five years, and that s h ~  had been married, but her hns- 
band was dead. 

The defendant's courisel insisted that  there was 110 evidence 
to be left to the jury tending to show the guilt of the defendants, 
and asked the court so to charge. 

The court declined giving the instruetioil asked for, but 
rliarged the jury that, before they could conrict, they should 
be satisfied from the eridence that there was an  habitual crim- 
inal intercourse between the parties, or a surrender of the per- 
son of the one to the gratification of the other. The jury re- 
turned a verdict of guilty, and from the judgment pronolulcrd 
thereon by the court the defendants appealed. 

-4ttomey-General for the State. 
-Vowhead for defendants. 

DAXIEL, J. There was 110 express evidence to p row that tlirx 
defendants "bedded and cohabited together." But, in the ab- 
sence of express and positire testimony, the law authorized the 
co~~r i c t ion  of the defendants on presuniptivc eridence, if it was 
so strong as to lealye no reasonable doubt on the minds of the 

jury that they were guilty. The Court is of opinion that  
( 25 ) the  facts and circun~stances proved on behalf of tile Statt, 

all tended to support the charge in the ilidictlueut, that  
the defendants did bed and cohabit together, and that the judgc 
could not hare  said that there mas n o  presumptive e r ide lm to 
support the indictment. The weight of the evidence was left to 
the jury ; they convicted the defendants, and the court rendered 
judgment, which we affir111. 

PER CUXIAM. Ordered to be certified acrordingly. 

Cited: S. v. Eliason, 91 N.  C., 5 6 6 ;  S .  c. Di.ron, 104 N. C., 
707; 8. v. Austin, 108 N .  C., 784; S. v. Chancy, 110 N. C., 509; 
8. I.>. Varner, 115  9. C., 745 ; S. v. Dukes, 119 X. C., 783. 



.\~,I,E \ r  fro111 t l i ~  Sul)eriol ( 'ourt of IAW of GI  I I . I W I ~ I I ,  at Fall 
Term, 1847, Rmlcy, ./.. presidil~g. 

This was an acation of e j e c t ~ ~ ~ c w t  i l l  which tlir partie, i ~ g l w d  
ii1)on t h ~  followii~g facts : 

Isaiah Weatlierly, tlic eltlcr, was wizc~d of the premisr~s in fee, 
and devised tllmll 011 3 srl)tei~rher, 1847, a i  follows : "I q i w  to 
illy son Isninlr t l l ~  trnct of lnnd he nnu7 l irw mr; lmt i f  
he slionld die without all heir. the land thcn to hc t l i~ idcd ( 26 ) 
bcfween my t ~ i o  ~ o n s ,  ,lbiler and William." Tsaiah, the 
4011, cllijoved the preinires during his lift. and died n itliont ever 
having had a child, a11d the defendant clai~iis under 1li111. T l l ~  
testator's t ~ v o  sons, A \ h ~ ~ e ~ .  and Williani, to ~ i ~ l ~ o n i  tllc ~ l rc~nises  
were lilnited mcr,  arc the lessors of the plaintiff. Tipon not 
guilty pleaded, tlic p ln i~~t i f f  waq nonsnitrd ill tlic Snlwrior C'onrt. 
and appealed. 

M o r e l z ~ c ~ d  for plaintiff 
Twclc~ll for defendant. 

R ~ F F I N ,  P. J .  The limitation over i i  cdlenrly too rc~liotc, and 
the wholr c,statcx wstcd nbsoh~telv in the first takcr. "ITeir" 
means heir of the body in this \\dl, as tlicx gift owl., upon thv 
death of one $011 "n'itliout an heir," i~ to his two brothers. 
There is nothing in tlic will to cnnblc 115 to "child" or 
"childrcn" for "heir," and in its prol)01. sense of "licir of tlrc 
body" Tsaiali, the son, took a fcc hv forcc, of the, act \vliich tnrns 
~ s t a t c ~  tail into fee s i l~~plcs .  This conchisioii is supported hj- 
several cares, wllich are dircctlv in point. I)tr13itl5or/ I > .  Dni~ i r l -  
son, 8 S. C., 163  ; S n ~ t l c ?  < 7.. T T p  f f i l). ,  247 ; TToiloi~~rll  1 % .  Kor- 
ncqny.  29 IT. ('., 261. 

PER C r - K I A ~ .  .Jltde.~l~cnt affirmed. 



I S  T H E  S U P R E M E  COURT. 

1. I11 ; I ~ I  ;~ction upon : I  cw\en:rnt fo~.  relit contai~~etl in :I leme it i.: co~ii- 
prtent for tllc clefent1:uit to sliow that at the time of its being 
~ii;~tlc the p1;rriitiff hat1 no title, provided hr can sliow at the samt. 
tinie tliat i n  consrclurnce tlierrof he 'ould not enter, or. haring 
enterc~tl. Iir. was evicted I)$ :I p:~ranrount title. 

2. In every l)lt?r of eviction there ~iiust he : I I ~  arerlnent that tlie lessor 
Iiad i~ot  a 1)n'fect title n-lic.11 lie tltliiised: : t ~ i t l  it inust :~lso br 
nddetl t l ~ t .  i l l  c.onsequencr. tlie lesser was rvictcd. The whole is 
t lie tlcfenw. 

A l ~ ~ , ~ ~ ~  fro111 the Superior Court of Law of C;~a;.;vr~,r,h, a t  
Spring Term, 1847, JIan ly ,  J . ,  presiding. 

This was an  action for the breach of a covenant for the pay- 
ment of rent, contained in a lease. The plaintiff, by deed, 
leased to the defendant a tract of land for tlie pear 1842, resew- 
ing a rent of $123, which the defendant corenanted therein to 
pay. The defendant entcred into and kept quiet possession of 
the land for the period for nhicli it  was leased. The action is 
brought on the covenant to recover the rcnt. On the tr ial  i t  
aplmwed that the legal title to the prcmises :it the tinw the lease 
mas made was not in thc 1)laintiff. hut in another nerson. whose 
agent. before the expiration of the defendant's term, sold the 
land at 1)ublic auction, wheu the, dcfcndant and his father be- 
came tllc purchasers. It nac  f u r t l i c ~  shown that  a t  the request 
of the. plaintiff and of the father, Robert Jenkins, the agent, a t  
tlic. t i ~ n c  of tlle sale expressly rcwrred to the defendant the 
right to the posscssion du r i~ lg  his terl i~,  then unexpired. The 
defendant wlird upon tlicl plai~itifi'q want of title t o  defeat the 
action. 

His  IIonor charged the jury that. upon this state of facts, thc 
plaintiff was cwtitled to recover, and the jury found a 

( 28 ) verdict for hi111. From the judgment thereon the defend- 
ant appealed. 

Rndqcr and X n t ~ / / c r t t c  for plaintift. 
E. G .  Rerrdc and I I - P ~ P ? ~  for defenda~lt. 

N A ~ ,  J. The covenant to pav being in the lease, and not 
in a distinct and separate obligation, it was competent for the 
defendant to shon., in an  action upon the Ieasr, that  at  the time 
of its being made the plaintiff had no title, proridcd he could 
shorn, a t  the same time, that i n  consequcncc thcrcof lie could not 
enter or, having entered, Iic was ericted by a paramount title; 
for it is upon the title of the lessor and the cnjopment of the 
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2. .I ~ -~ r t l i c . t  (111 t l ~ c  111erits of tlic cnsc is t o  11c set nsitle only for :lu 
crrol* of tllc (*ourt  ~,rnctic;illy- ]~~ '<~. j l~! l i ( . in l .  

4. If the ( I ~ ' ~ o I I I ~ : I I I ~  li:!d. i l l  cl)~1:1i<illc tile \\.o1~1*. $011e 011 to specify tlle 
I I I : ; ~ ~ ( > I Y  i ~ ~ ~ t i f i m l  I I ~  tlw l ~ l : ~ i ~ i l i S S  ;!i!il I l l ( ,  1)1ti11t O I I  \ v l ~ i ( , l ~  11e l1:1(1 
s\\-or11 1':11~1~1~-. tlic~il it \1,11:!tl II:I\.<' Ilcc~~i il~(.liliilw~it (111 t l ~ e  y1:riiitiff 
t o  11:1re~ s(,t t'o1?11 tl~c, \\ 1111lc 11.111). i ! ~  l ~ i ,  d (m~I :~ r ;~ t io l~  : ; I I I ~  if, I I ] ~ I I  

tlic n l l ~ l o  tl111. stntc~tl : I I I I ~  ~11'(1v(v1. l l i ~  ~ ~ l ; l l t ~ ' r  to n-liicll the :illci.rcl 
f:?Isr o ;~ t l l  r c ~ l ; ~ t ~ ~ t l  :~l~l~c:ll.clrl 111 I 1 1 3  ~ I I I I I ~ : I T I ' I . ~ : I ~ .  t l r ~  n1.ti011 c011ld not 
11e i n : ~ i n t : ~ i ~ ~ e ~ l .  . 



(;. \Yl~rtllc~r :~ftc.r tllr t l ( ~ f t ~ ~ a l : ~ ~ l t  I I ; IS  c,loscd his evitlcllc.c t l ~ t .  c~nlrt will 
1)erlllit the l)l:~i~ltiff to ofl'er evitl(.nce which might 11;lve 11ee1l 
offerrtl in the first inst;~nce is ;I 111;ltter of clisc.retio11 for tl~enl. 
;11lc1 tllc3ir tlerisio~~ c,;~nnot 11e revisc3d 11$ :nl nppellatr Court. 

AIJIJ~AI .  from t l ~ c  Superior ('ourt of Law of  PI^, a t  Fall 
Term, 1547, Buttlc, ./., pres id i~~g .  

The action is for slander in indirectly i;iiputiiig to the l ~ l a i ~ l -  
tiff the crime of p c ~ j u r g ,  by saying to liim, w11eil spo:~kil~g. in 
refere11c.c. to t h t  trial of an  indictilient against one Bryan$ , \ d a ~ l ~ s  
and to thc c.xamination of the plaintiff as a nitness 011 the trial, 
"You snore to a lie, and I can prove it." Plea, not guil t j .  

111 supl)ort of his declaration the plaii~tiff g a w  i11 c.1 i d c ~ ~ c e  
tlic rword of all indi~tilleiit a g a i ~ ~ s t  Adams for a hattc~ry on thc 

present d r ~ f e ~ ~ d a n t ,  on which there was a trial :md acquit- 
( 30 ) tal on liot guilty plcaded, and proved that he, tlw plniil- 

tiff, was bworn and cxainirled as a witlieis for . lda~ns .  
H e  a lw g a \ t  evidence that the day after the tr ial  the' present 
dcfclidant, speaking in ~d ' c renc r  to it aud to the cxami~~atioii  
of th(, plajntiff on it,  said to the plaintiff, "You swore to  :r lie, 
and I call prow it." 

Tlw plaintiff there stopl~rcl his c.asr, u11d thereupon tlw cou~lsel 
for  th(, clefmda~lt insisted that the plaii~tiff Jvas b n m ~ d  further 
to slmn what e\ ide11re htx gar? oil the trial of .ldauis, so that 
it niight appear to ha l e  bccn to somt ~ ~ i a t e r i a l  1)oi11t: and for 
thc. ant of such proof he lilored the conrt to nonsuit the l) lai~l-  
tiff. 'I'hc court refused the ~iiotion. 

'I '~I(W, for tlw 1)~rpose  of showing that lie did ~ ~ o t  illtend to 
cllargt. tlw plaintiff' nit11 ~ ~ e r j u r y ,  but with 21 lliistake only, and 
rn rebut the i~nlmtation of malice, the defendant ga l e  evidence 
t l ~ t  on rhe trial of Adains l i ~ ,  tlit defendant, \\-as a n itmss for 
thr~ State and snore that Adams struck 11it11, arid that  t l ~ c  plaim 
tiff swore that Adams did not strike him. 

The defendant, for the purpose of further rebntt i~lg thc~ i~nlju 
tation of lllalice and mitigating the damages, offered to p row 
also that Lldams did, in fact, strike him. To that r k l e n r c  the 
counsel for the plaiiitiff objected; and the conrt refused to ad- 
init it. 

Tlie plaintiff tlim offered evideilce that  th(x d e f e n d a ~ ~ t  had 
subsc~quently repeated the charge against h i n ~ .  The counsel for  
the defendant opposed its reception, on the ground that ,  after 
haring once closed his case, the plaii~tiff conld not gire e~ idcnce 
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false, oath related appeared to be iililnaterial, the artiou could 
not be niaintained, since no intention to charge a perjury (#an be 
inferred from words that, taken together, legally i ~ i ~ p o r t  that 
there was no perjury. 

But this defendant charged in general t e r m  that ill thc evi- 
dence nliicli the plaintiff gar(' as a mit~iess 111 the prosecution 
agaiust Adams, hc "swore to a lie," which, ro1111cc.ted n i t h  the. 
induee~llcnt, the eolloquiu~l~,  and thc innuendo, iluportq the 
chnrgt, of pcrjury, and impose5 i t  011 t l ~ t ~  defendant to hhow nha t  
thc plaintiff did swear, and that  it 15 aq corruptly false. IIerlee. 
the dcfelida~it, in his plra of justifica:~tioil, must itate the mi-  

dcnccl gircn by the plai~ltifl,  :rncl the11 l i(~g:i t i~e t h ~  parts 
( 3:: ) in which it is alleged the perjury consisted, just as in an 

indictment for that offcnse. 3 Chit. PI., 1033, 1037. To 
this effect the language of -11 I . .  J u s t i r  o . I s h w ~ s f  in ~'olotrr  t i n  I . .  

Goclzr.fn iq w r y  pointed, as quotcd by ( ' h ~ l n t c l l o ~  It'rrlrr or tA  ill 
P o w & .  1.. I'rir(', 16 Wen.. 450: "Tlw cficcat of the \vords upon the 
hearers is what is to bc cnnsidcrcd, ;,nd the clcterlninatiol~-. ill 
the old books are a disgrace to the la\ \ .  I f  one chnrgcs n \:it- 
ncss n i t h  liaring sworn f:ilse in rclation to a ljartirular fact iri 
a cause, which fact would not nccr;saril\ be immatci~i:~l mld 
irrt~kx-ant, tllc natural cffect of the \rords is to con1 ey to t h m ~  
who hear tlleni the impression that the nitlicss lias rolilr~~itted 
pe r j l~ ry ;  and if tlie dcfrndant ~vishr. to s11on t l ~ t  hc did not 
intend to in~pu tc  t11c cr i~ iw of pe r ju r -  to the plai~rtiff, but ~lirrclj- 
that 11(. I ~ a d  lwrrrrlcd tlie t lx th  111 Y P ~ : I I I ~ I I  to a11 i l~~nmte r i a l  
fact, thr  h1wtle11 of illolring that  the f:rc.t trstificd to was rrot 
material to thc isslw, and that  it u x i  not i l~ t c l~dcd  to i~iiputc to  
thp plnilitiff i'alic~ i n c a r i ~ ~ g  in the snir 111 thc oidil~<,l-y of 
the  tern^. rcit; 1111011 the defendallt.'' I \ l ~ d  that doctri~~c.  is fu l l r  
sustai11c.d in I'ocr P I .  r. T'i i c r ,  hy the pliai~crllor and thcl n1;1 jority 
of the Court. Thcl plxilltifi. thrrcfore,  LIP ;11! tllr, clridcnccl 
tlic Ian- required of !iilti. a11d it volilil I r i ~ r c ~  hwii c r r o ~ i e o ~ ~ s  to 
nollsuit lri~il. 

I n  actiolis of tliiq ki~rtl crider~cc~ of thc truth of the nords can- 
not he rwci \ed  under the general issl~r.  JC t~ l i f l t  1.. R i c h r i ~ t l s o n ,  
Willch, 20, and l T , i t l t , ~  cl~oorl 1.. I'u: 1, s. Str.. 1200, :we thc lending 
cases o11 this subject. ' r l ic ,~  were decided upon consi~ltatio~l of 
all the judgcx.;, and hare  been corisidcrcd e \ c r  since :LC settling 
thtx point. R o b c ~ t v  1%.  Ptrinclet~.  9 East.. 92. E r idmcc  of bad 
character lrmg reasonably he hcard in nlitir;ltior~ nf da~naecs,  
because less is due to a hlcr~riillcd than :in nnhle~nished nmne. 
and one is suppoicd to he a t  all times prepared to c~stahlish hiq 
general character. But unless the defendant pleads the truth 
of hi. charge it n-onld he w wrprise on the other p:lrtv to allon- 
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lliilr to gi\-c> e\.itl~wcc~ of i t .  - l i ~ d  as  to i t s  repelling the 
iir~lllic:itio~i of ~r lal i r (<,  n-hich is i~ i i~ ide i i t  to the publicw i ::4 ) 
ti011 of a s la l~dcr ,  it has  I I O  s1ic.11 cjffcct. For. as n-as well 
observed by XI.. .lcistic.c' Hoi~.(i!~il i n  F c i i r ~ ~ c i r ~ /  7.. I i~c~s .  B a n i .  
a n d  ;lltl., 645. h- ql~on-ii~g tlw t r ~ ~ t l i  of the sl:il~dc~r~ous iiralte~. 
~ ~ l i i e l i  is  the suh.ject of tllr nc+ol~. you do not sliox that  it  n.:is 
riot ninlicio~isly s l~oken  01' pnhlished. but 11lcrely t l ~ t  rllc. pa r ty  
is not eiititlod to danl:agc~-, because lie is  guilty of tlic, c~linrgv 
i t  to I .  Tl iew is oftcn :IS 1n11cll nl:ilice, i l l-vill  and 
d c s i p  to 1111rt. ton-n1.d. nziotli(~r, ill spc:~lcinp ti.111~ ;I+ i ' ; ~ l s r l ~ .  to 
hi5 dispnr:rpcnicw t.  ., I Ilc last PI-ic1im.c) pi\-en b>- tliv I~l:ii~itiff r a s  prolwrly admittcd 
as c.~idenec, in rcllly to that  of tlir dcfcndant. as i~ l rn t ioned  bg 
h is  1Ionor. 

B u t  if i t  hail iiot bee1~ of that  charactel- its wceprioil could 
1101 (.onstitiltr air r r r o r  for  which tlic judgi~icnt i ~ i i g l ~ t  he re- 
rcl ' i rd .  The c~T'itlcllce n-:l; ill i t s  rlatnrr c~lil]Ft?:lt .  :nld tile 
oh.jrctio11 11, i i  n-ns solely tlic l~n.iocl a t  v-llirl~ it  \via:: offcred. 
Son- ,  t11:it c20!lcwlls oalj- t lw o r d c ~ ~ l ~  p ~ . o c w d i ~ y  ill t~%ls ,   bout 
v-l~ich thci,r is ilo posi t i r r  rule of' 1:rn. lilic thow t o n c h i ~ ~ g  rights. 
hut o111y :I courw of the co~i r t s  r s t n b l i ~ l ~ c d  t'o: (.oil\-cnicilcc anti 
disl)atc,ll inf l)uxi~ics;. T o  that  co~il.si~ the c~on1.t; gc:aci,ally. :lnd 
wi .7  1)ru1~11'1,~-, atllirrc ~ r i t h  strictness. Rilt froiu it  t11o~-  in their 
diwrctioll  so i r ic~ t i~ i~w Il1ay, :md under  circ.ili11sta1lcei 11-i~ich re- 
q u i w  it. will tl(.l):wt fo r  tliil ndr;rnc~c~i~iclit vi' j n h c c :  t11ii1 a n  
alq)ell;itt~ c.oii1.t c ' ; i i~~iot n1111ert:tkc to c~cnitrol I I I ,  rcyulntr tlip dis- 
c rc t io~ l .  It ii t l ~ c  n!ori. sat'cly  lid b(wi6ri;1lly e x c r ( ~ i w 1  1)y those 
~ l i o  l~rrs idc.  a t  t~aials, arid c:nl her: :ippwc.i;itc', 110th th r  iilci111- 
reiiim!c~c~ ~ I . O I I L  alitl. ill pnrticular (.;IS(';. t 1 1 ~  I I O ( T W S I T ~  foi. nililrit- 
t iug  a11 i ~ w y i :  1~11-ity of p r o i w c l i ~ ~ ~ .  1<1'/;!/ 1..  ( ~ O O I ~ ~ I , , ( ~ , I I / ,  4 S. 
C.. 463. 

PRTI r r i : ~  \ ' : I .  . f  ~ i c l g ~ l i i ~ i ~ t  : l t ! i ~ ~ ~ i ~ d .  
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1. 111 :LII in(li(.tlntwt for. :I (.:~pit:ll offense, the (.our? 11;lving previously 
ortleretl one Iiullilretl t;llcs jurors to he summoned. on the trial 
tbc oripin;ll 11;mel \\-;IS first ~~crnsed and rxh:~ustetl. and the court 
the11 tli1wtt.11 thirty-six of the t:ilrs jurors to 11e dra\vn, and. these 
being eslln~rstc~d lly chnlleriges. tlirectrd the  remaining tales jm'ors 
to l1e tlr:rwn. tlw 1)risoner a t  the time nlnlting no  ohjectioii : Tlcld, 
that t l r~ r r  \\.as I N I  c5rr.or i r ~  this Ilor ground for n new trial. 

A \ ~ m : ~ ~ ~ ,  f~-0111 the Court of Law of M o n - w m ~ r ~ ~ v ,  at  Fa l l  
Term, 1547, C n l d r r ~ l l .  .I., presiding. 

Tlie prisoner n a s  i ~ ~ d i c t e d  for murder. The  day before the 
trial tlie presiding j~tdge, at the instauce of the solicitor of the 
State, ordered a special writ of ~ c n i ~ ~  fnc ias  to issue to the 
iheriff. c o ~ ~ ~ m a n d i n g  hi111 to su~limon one hundred jurors. h 
forming the petit jury the original pm~e l  was first perused, and, 
a j u r ~  not being made, thc clerk v a s  dirccted by the court to 
put into the box, fro111 whence t l ~ c  nalncs of the jurors were 
drawir, thirty-six scrolls, contai~iing the names of that  niiinbrr 
of the special rcnire. This was done, and f7lcy were all d r a ~ ~ n  
without making a jury, because of the challenges. The scrolls 
rontaining the ilailles of the remaiiider of tlicl special w n i m  n-crc 
t h m  put into the box by the ordt~r of the caourt, out of nliich 

a jury was made. To tlli.; n~odc  of lnakiilg np the j11r.y 
( 36 ) no objection  as made at the time or dllring the trial. 

On the trial the prisoner introduced his nlother a. a 
witness, to p row an a l ib i .  : l id she svore to his absence a t  the 
time it mas alleged the lnltrdcr mas colnmitted. Thc  court 
rharged, ('That the law rrcgarded with suqicion the testir~lonj- 
of ncar relations, when testifging for  each other;  that  it I\ nq the 
prori~lcc of the jury to eo~isider and decide on the veight  due 
to her t c d n ~ o n y ,  and, a i  a general rule, in deciding on the 
credit of the n'itrmscs on both sides, they ought to look to the 
deportment of the ~vitiiesscs. their capacitv mld opporturiit~- to 
trstify in relation to the transaction, and the relation in 11-lric.11 
the witness stood to thc party." 
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Tlie prlwiicr nasconnct t 'd ,  >tiid n l o ~ e d  for :I new trial for 
error of tlie court 111 forinilig the jur- and error in the charge. 
This rnotlon nab  o~erru lcd ,  and the prisoner then iliored in 
arrest  of judglilei~t, m d .  that heing refused, appcalrd. 
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,~ITF. IL froill the Superior  Court  of Lnv of S \\IFSO\-. a t  I.':ill 
Term,  I%i, CaJdrc c11, .T., 1,rr~sidinq. 

T h e  plaintiffs obtained a ccrtio~.al.i, which t h e  defendant 
mored to quash because i t  was iuiproridently issued. T h e  court 
alloyed the n ~ o t i o n ,  and  thc plaintiffs appealed. Cpo11 the afi- 
davits and record the castx is  this : T h e  plaintiffs ncrc .  fo r  qer- 
era1 T-ear.. in  liosswsion of a tract of land,  clairi~iiig it  i n  fee a n d  
,ts d c s c c ~ ~ d e d  froill their  fa t l ic~r:  a n d  they leased i t  to Charle. 
Turiiagc f o r  1$-2,5. and  he took po.session under his  Ieauc. O n  
27 J a ~ ~ u a r y ,  1845, the defcndant, Smith,  before a j i~st icc of the 
peace, instituted p r o c e c d i a ~ -  agniust Turnage  under  the s ta tu t r  
fo r  a forcihlr entry and  dctnilier, a n d  such proceedinqs nc3re had  
thereon tha t  011 5 February  fol loning Turnage  vTas found guilty, 
and the ~ n a q i s t r a t e  ousted liiiir and  pu t  Smi th  into posse.qion. 
Tmniediatelv af tcmmrds Turnage  accepted a lease of the prcni- 
isei f rom Smith.  f o r  the reqidue of the w a r .  and  entered and  
held m i h  it .  T h e  plaintiffs then applied for  the c c r f i o ~ ~ c ~  i 
tha t  TT-a? i -wed  in this case. 

T h e  court d i s i~ i i~bed  thc m , f i o ~ ~ t  i and the plaintiffq :xpp~alcd. 

S o  counscl fo r  plaintiffs. 
i ~ ' f ~ w u q ( ~  f o r  defendant. 

Xr FPIT, C. J .  Tt i i  evident enough on thc affidarits tha t  the 
proceeding f o r  a forcible en t ry  and detaincr ill thic case 

( 39 ) \ \ a s  a flagrant abuse of t h a t  re11ied~-. and  i t  iq equally 
plain tha t  thcrcl a r e  grosq errors  i n  the proceeding.. f o r  

n h i c h  they ought to bc rcrerqed. TTe cannot Imt rrqret  t h a t  i t  
is not i n  our  poner  to deal TT-ith the  case upon i ts  iuerits. But 
the Court  is  obliged to sustain the deciqion of his  Honor .  inas- 
much a. Turnaqe,  nl io  wa. the party.  tlocs not complain. and  
his original landlords cannot interrene in  a cr iminal  proceeding 
to which they v e r e  not partie.. 

PER CI-RIIV. J u d g i ~ i m  t affirmed 
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1. A d e v i s d  :is follon-s: "I ::i~-fl to my ?;lid W I I  ' I ' l i o~ t i ;~~  a11d 111y 
d n ~ ~ p l ~ t e r  I1:!tsy. ~ r l m  n-ns also Imrn Ircforc T 1ii:lrri~d Iter. ;11li1 iq 
11ow the  \vifc of C'llnrles 1:ritc. ;ill tlir reinninin:: part  of nly 1;ultl. 
to I)e cqlinlly tliridcd. in fee, < i ~ l l p l ~ "  : N('l(1, tliilt. ~ ~ ~ ~ t ~ v i t l i s t : ~ i ~ d i ~ i g  
this tlcc~l:~i~:rtio~l of illcqirili~;rcy, it \\-;IS co~~lpc.tcnt fo r  those wlio 
c~1;riiii~tl :IS 11eir.s of P;rtsy to .;!lo\\- t l i :~t  <llc \\-:I< born ill I n~ r fu l  
wrilloc~li. :~n t l  t l i :~ t  tllis ~i~ist ; l l icri  clcscri~~tioll in thc  will W:IS (,on- 
t1~1llc11 hy tlic> crt11er 111or1~ twt:1i11 ~ l e s i ~ ~ ~ i l ~ t i o l ~  w11irl1 identifie11 her 
;IS the clctrisrc. ilitcu~lt~cl 



clalil~cd the 1ne111isc.s as t l~c .  heir of Miss Hritc., and took posses- 
sion; and then this action was b im~gh t ,  aud v7a4 tried on not 
guilty. 

On thc~ trial tile drf(.nda~lt ofl(>rtd t ~ v i c h ~ c e  t l ~ i ~ t  w11e11 J o l ~ n  
C'artnriglit \ \as 111ai.ried hii  nif(1 had but ollc cliild, \tho was the 
said T l i o ~ ~ ~ a s  the J oullger, and was the11 about four \\ wks old ; 
and that afterwards they had two other rhildreu bor.11 in ned- 
lock, ~ l a i ~ ~ e l y ,  Sarali (who died in infancy and nitllont i swe) ,  
and then the said Patsy IZritr. To the atlniissibility of rhtx eri- 

delice thr colmsel for the plaintiff objected; bnt the court 
( 41 ) received it, and instructed the jury that if they believed 

it Tlioll~ab ( 'ar tnright  the youllger n a s  11ot t l i ~  heir of 
Patsy Rrite's child, and the plaintiff ought ]lot to recover. 
There was a verdict for thr. defendant, and j u d p ~ c ~ n t ,  arid tlw 
plaintiff apljealrd. 

Ko c~ou~lsel for plaintiff. 
. I .  JIoorc~ for def t ,~~dant .  

1 I . J 111 110 aspect of thc~ casc i i  t l ~ r  1j1iri11tif-f n l -  
t i tkd  : n-l~cltl~cr N r i .  Hrite n as l e g i t i ~ ~ ~ a t c  01. illegitimate, 01. 
~vlictllcr slie took under the will or  b~ descent fmlu  1it.r father. 
o r  did 11ot takt, a t  all. If slie ma,  ill(~gitiniatt~, as the plaintiff 
conte~~d, ,  tllcn her brotlicr Thon~ah,  nlio is admitted to tw La 

bastard, cannot inherit fro111 N r i .  IZr~te's legitimate daughter. 
acco rd i~~g  to the co~lsi rut-ti011 gi\ ell t o  the 10th Rule of Descents 
by tllc, ~i lajori ty of the, ('ourt ill S(l~c~//cjr 1 . .  S(cw,yrr 28 S. C.. 
407. I3i1t. if that \\ere otlltrwisc, the ('onrt is clearly of o l ) i ~ ~ i o i ~  
that the l)lai~ltifT cannot rcwn-er, hwwuse it was co~l~l)etent  for 
tlie deftwda~lt to show by wi t~~esses  that MI..;. Brite n a s  born ill 
wedlock. so that, for that  reasoll, her illegiti~n:~tc ljrotller Tl~omas 
could 11ot be her heir 01. ller daughtw's. For tlie statcnlent ill 
tlirx n-ill, that the danglltc~~. Patsy n as horn before tlie testator 
marrled her  lothe her, is but a nlistake in a part of the desciiptio~l 
of a. devisee, wl~o is otlierwise sufficinltlr d ~ s c ~ i l ) c d  and fidlv 
identified; a11d such a ~ii is takr does 11ot defeat t 1 1 i b  gift. rtrdeed, 
up011 tliis point tlie plaintiff is in 21 d i le l~nl~a ,  :111d ~ i n ~ s t  fail, 
wlietlic~r the. illt@tinlac- of Mrs. Britc be or I)(, 11ot a11 essential 
part of liw description. . 'l'hc will does 11ot proxc' t l ~ t  she r a s  
illegitili~atc. I t  ollly drscribes her to he io. One \\lie claims 
to be a de\ihcr 1111ibt by eridence trl~rttitlo be hrougl~t  \ \ i t l i i ~ ~  tlitl 
dcscriptioil. If that be a material part  of tliis dewription, the11 
to n~ t i t l ( ,  Mrs. Brit(. under the mill tlw burdei~  n as on the plai~i-  

tiff to bring her within the description, by showing that  
( -12 ) slit. was born before the marriage of her parents, just as 



uincah w -  li(2 \\-:is obliged to silo\\. tli;it r i ~ i s  I)twoil 11 a. tlic d:iugll- 
ter of t h r ~  tc~stzito?'~ ~vif't., xu.: iiaii~etl I'a~s;, :iiiti \\-:IS tlrc. n.ift. 
of ('li:~r.lr~s I3ritc.. H c r c  t h t  Jr:i:: iiot a i ~ d  c*oilld :lot l i ~ '  d o i ~ t ~ .  
h t ,  oii tlii, ( m ~ t ~ x r y ,  it \v:i+ i ~ s t ~ ~ l ~ l i s l i c ~ i l  to tlrc, wtisf:irtioi~ of 
rlie jllry rli~rr ~1111 m i s  l ~ o r u ,  1101 lwt'ow, I ~ I T  ~ I I I I I P  ~ 1 ~ 2 1 1 ~  :ift(>r. 
the 111arri:igr of the tcstatoi~ and  111'1. r ~ ~ o t l ~ r ~ ~ ~ .  'Tlnls. ~ \ I Y + .  Rritc 

I I ~ .  Tt is tixc. tliat I I O  I ' : I I . ~  of :r clr.;c.riptioi~ is to 1)t' :~i.l>i- 
t rar i ly  ix~jcmrd, 1)ut t>vri.. p r t  of it  i h  to bij i ~ c ~ ~ ! ~ c v ~ t c ~ l ;  :riiil 
c s p ~ r i a l l y  n-hc.11 a 11crxol1 call 111. fornit1 : i i i ~ \ ~ ( ~ i ~ i i i g  tliv \v11010 
descril~tioli .  B n t  n - I i t ~ l i  tllitrc, is 1 1 0  s~ivli l )c~iwu~.  : I I I ~  n - l i c ~ i ~ ~  rl ic ,  

n-ill o r  otlic~i. i ~ l s t i w ~ ~ ~ c ~ i i t  111wl~il)c~s t l i ( '  ~ I : I Y ~ J .  i l l  ~c\.c~i~:il  ili.ti11vt 
pitrti~lll:ir>. 11~- ~ 0 1 1 1 1 ~  of ~rlii(2li that I I P ~ O I I  I I I : I ~  hi' w r t : i i ~ ~ l y  
k l i o w ~  frc1111 :iil c~rliws, tho11 2, 11ii~t:alw i l l  W I I I ~ ,  o t l i ~ ~ ~  I I I I ~ ,  of  rho^ 
p r t i c n l a w  n-ill iiot cId'(~:rt tlici clisl~ositic~li. 1 : 1 1 / ~ ~ 1  I / , ' I I ~ o ~ / ~ Y ~ I ~ I I ~ ; I J  

H O ~ Z  i ~ o ( ~ l .  i> :ill : I I I I S ~ C , I I ~  I I I : ~ X ~ I I I  :~ l~ l ) l i (x l ) l ( ,  to wc.11 (?:~s(>s. 11ro- 
vided there b(. ~11oug11 to i~ialw t l ~ c  llc~l.roii cwtaiil i ~ 4 o r c  that  n.a, 
added. axid to leavc tlic~ 11elx1i1 (a(>rt:iili : ~ f t ~ r  r ~ j w t i i i g  rtlw illis- 
take11 ~ d ' e w i ~ c ~ c ~ .  T11at is tlw i~st:il~li.<I~cd 1wk8 of ~ ~ i ~ ~ ~ u t ~ x c t i o ~ ~ ,  ill 
respect c ~ i t l ~ c ~ r  of tlic' tic-ipliariol~ of 1wl.sc111s (11' tlic, i l c s c ~ . i p t i o ~ ~  of . . 
th i~~p . : :  and c~stl. i~lsic~ c ~ r i t l c ~ ~ c ~  i -  11cw-al~i1~- i~cw) i~ tc~ l  to ill ordt.1, 
to  a l q ~ l y  tllc. dcsigliatio~l o r  t l twl~i l~t ioi i  to rllc l ) ( l ~ w i ~ s  c . l :~ i~n i i i ,~  
o r  t l i ~  t l i i ~ ~ g s  claii~icd. Mai i r  of tlic~ ~ n l i ~ s  i.t~s1)ei.titi;: 
houlidzrriw a1.c c~s :~ i~ ip lcs  of l ~ l ~ ( ~ f c ~ l ~ ~ . i ~ i g  ~ I I ( ,  p i i ~ t  of tllc ( -4:; ) 
d r s i ~ r i p t i o l ~ ,  t l ~ r i ~ i n p  oiit to lw tl.iic.. to : ~ i ~ o t l i t ~ i ~  ] , a r t  ~111~11- 
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gitimate. Yet it mas held that tlie \vrong desrription, ill calling 
them legitimate, did not defeat the gifts to tlielll i / o r i r i m r t ~ r m ,  

because their identity va.  iuficicntly established by their names, 
according to Lord lIacoi1 u riile, that rsei.itcls ~ i o i r l i n i r  f o l i i f  cii 1.0- 

Tern  tlrt,loi1\tratio~lls. Hme the daughter iq fi' (0111 1 i  w dcsrribed 
as illegitimate, 17 hen shp n as legitilllate, and the caw falls di- 
rectly within the principle. That  fwl-e description cannot hurt, 
because there is n o  one to fill it. and because this person is fur-  
ther and wfficieritly designated truly as being the daughter of 
the testator :~nd his  rife, and by her name of Patsy and her 
state ac the v i f r  of a Inan named Charlcs Brite. Thoie circmu- 
stances c o n c m r i n ~  make it abwlute1:- certaiil u h a t  person TI-ac 
intended b ~ -  the trqtator, and nphold the d e ~ i s c .  The daurhter. 
therefore, took under tlie d l ,  and bring 1egitim:ite. and Iler 
brotlier illegitilnate, he could 11ot inhcrit from her nor tmcc II 

riglit to inherit through 11~1.. 
PER P I  RIA\ [  Jltdgment affirmd. 

A l ~ ~ ~ ~ i ~ ,  from the Sulwrior Court of L a v  of OR ISGE, at Spring 
Term, 1847, Xmli / .  J . ,  presiding. 

The action 11-aq t rowr  for t~vo  mares, a colt and some corn, 
and m s  tried on the general issue. Sercral points v e r e  made 
for the defendant on the trial, on rh ic l i  the presiding judge 
gave opinions; but it is only necessarv to state one of them, as 
the counsel here abandoned all the others. As to tlie p i n t  in- 
siqted on in this Court, the case is as follows: The plaintiff was 
a constable in Orange County, and had in his hands sereraI 
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1;. J n s .  on justices' jitdglilcnr. againqt .Jolin 13oling; aud 011 G 
October, 1542, he levied them "on x ( v a n - c o l o r e d  male  : r i d  lier 
colt, t h e  defendant's crop of corn, -ay from 9 i  to  40 h n ~ r c l s ,  and  
crop of fodder." T h e  lil:iii~tifi left  thoye r h i ~ y q  i n  Goling'.. pos- 
ses;lon on hi, plniitntioi~ 111 O r a l ~ g c .  I l e  a f t c r u n ~ d *  recctlr-ed 
otlirr exclcwtiolls ngai11.t Ihli11g'i  p rope l t> ,  and oil :: SOT ci~lhcr .  

The  conliscl fo r  i l l ( ,  clcd'c~~idniit i r ~ o v c ~ l  tl~c, c.oi1i.t to i i i ~ t n ~ c ~ t  tlie 
j u r ~  t11:lt by lv:rl-i~ig t11c 11ro l1cr t~  i l i  t l i ~  dcl,tc>~'i l ~ o ~ s c s s i o i ~  the 
plaintiff n h a ~ i t l o ~ ~ c d  his lcl-icx, rspccially on tlic crc.:~iii-c.olorcd 
1n:ire and  ml t .  or \\.:I-. guilty of :I fix1111 by ~vllivll lit- lost hi.; 
I ) I Y I ~ ~ ~ ~ J -  iii tliv ni~ticlcs v i z c d  1,- l l i i~i .  h i t  t l i ~  c~>1~11,t I ~ ' I I . v ( ~  to 
g i \ - ( ~  tll(3 ilistruetioii. ai~cl 011 111~ co1iti.ai.y d i iwi r i l  t l i c ~  , / l ~ r y  tliat 
by comilig illto Ora~iyc, a i ~ d  talr i~ig ilia l , i ~ , l ) c ~ i , t ~ -  t l i c ~ ~ c .  ~ritlioiit  
p r o c e s ,  :rud n-it11 the.  is\.- of d s 1 ) i . i ~ - i l i ~  tl~c, plniiitiff of i t .  tlic. 
d s f s ~ i d m t  \\.:IS , g ~ i i l t ~ -  of :I c o ~ i ~ ( w i o ~ l .  w1iii.h siiriilctl t11c plni~itift' 
to rccowr,  :rltliougli Doling niight 1i:rl-0 : r . ; i c . ~ i r c d  to i t  :!11d as- 
sisted i n  its re11101-:11 ont of tlie (w~in ty .  -1 W I Y ~ ~ ( ~ T  ~ v a s  given 
for  the p1:riiltifT. aiid fro111 tllc jndgi r~c~i~ t  r l i o  tl:d'ciltlai!t nl~pcnlcd. 

.J. IT. I?/  yo71 Jf( I?(/(> 11'. If. 1 [ (1 i j i 1  ( o , /  :,lid 7*.' (; l?~orl<' foi* 
plaintiff. 

7-01.11 om/ 2nd TT'n/ltl(~ll fo r  defcndaii t. 

RITFFIS, F. ,T. T h e  Court tliiriks tllc i u d g ~ i i ~ i i t  i ~ i l i . ; ~  

be affirmd. The  inrtriiction is impeacllc~d on the mitllor- (' 46 ) 
i t y  of Ro1)c'rts 7%.  Srtrlcs 23 IT. C., 88. 13ut the defend- 
an t  docs not b r ing  Ililiiwlf ~vitliiii tha t  C A T .  fo r  the reason pointcd 
out by his I Ionor .  
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There each p a r t y  was a creditor proceeding on process, so 
that  the one who last l c ~ i e d  and took tllc property into actual  
possession shoned rights \~l i icI l  i n i g l ~ t  b~ affected by the f r a u d  
or  laclies of the other offire:,. 13ut 011 n llom rail this nlaintiff 
be charged nit11 :I f r a u d  l ('ertainly, it  n a ;  not a f r a n d  011 

Boling to leave liil11 111 pose \ s ion ;  a n d  so f a r  a <  the defendant 
acted undcr  Doling'.: directioilz. or by his coi lmit ,  lle ~ n u , t  s tand 
i n  Boling's sl~ocs. I f .  h o n m  er. 11~3 c o d d  get clear of that  roll- 
nection, lie ~ v o u l d  then be a nlcrt, n rongdoer 111 taking tho 1)rol)- 
c r ty  ill Orange ni t l iout  a n y  legal authori ty  operating ill tha t  
comity;  and  as 21t3 acted nit11 a 1 iew of depr i r ing  the plaintiff 
of the property, such taking a n d  the relnoral of the p r o p e r t -  
~ r - : r ~  i n  i twlf  a coliver*ioli, nhic11 entitled the  plaintiff to thiq 
action. I f  the defendant wished to impeach the  plaintiff's levy 
he d ~ o u l d  h a r e  obtained executions i n  Oranec. ~ h i c h  would h a r e  
authorized liilil to seize the  property.  nth lie did 40 he had  no 
r ight  o r  authori ty  to iatermeddlc, and  could ]lot in  21 lcgal sensc 
he prejudiced by the act of the plaintiff. 

PER CT-RIAX. Jndglilelit afifinllcd. 

C / f t ~ t l .  RIaiztl 1 . .  T171~it f ield,  46 S. C'., 123 ;  I1700rlley 1 % .  ( : i ( I , , r , , c  

67 S. C.. 240: A" i r r r y~ r  1 % .  Rrny,  102 S. C., $3.  

111 i r u  :~c.tioii of deceit in tlie s;lle of ;I sl;lr-e. ;rllr:.iilg her n~~wliildiicw. 
it is co~npetent for the tlef'rltlant to girc in rviilmce. ;IS :I rnxtter 
to aid the  jury in ;rssessillg dnn~ar.es, what the ~>l:riirtift' g;rw for 
the sl;~r-e :1nd IT-hit I I P  afttw\-;rr(ls sold her for. 

A \ i , ~ J ~ ~ ~  fro111 tlic Su1)eriol' Court  of Llrn of Piscii o I A-\ K, at  
F a l l  Terln, 1846. Dit X . J .  presiding. 

T h e  c a w  prwents but a iiilgle point.  Tlie plaiiitifi i.l:~im> 
damages of the defendant f o r  a f r a u d  in thc balc of 21 s l a w  
named T a m a r .  I n  ordcr to shon the  alilonilt to n.hic11 lw was 
cntitled the plaintiff introduced nitncsses, x h o  testified that  the 
differel~ce bctnecli sucli a - lare  as T a m a r  waq, if s!lc had bee11 
sound, a n d  such as  she actually  as. T T ~ S  one-half. So f a r  aq is 
disclosed by the case, this was al l  the  evidence upon that  point 
givcn to the  jury.  T h e  defendant offered to  p r o w  what  thc 
plaintiff gave f o r  the negro, i n  J a n u a r y ,  e n d  what  lie sold her  
fo r  in the succeeding J u l y  i n  R i c l m o n d  This  evidenccl n.as 



objected to by the plaintiff alld rejectc,d hy tlrr court. There 
was a verdict and jiidgn~ent for the plaintiff, a11d the defendant 
appealed. 

J1oo1.c for plaintiff. 
hTo counsel for  defenda~lt. 

N A ~ I I ,  ,J. 'I'lir refus:~l of thc judge to ~ w c i v c  the evidmcae 
offered by the defendant is the error of ~vhich  he co~nplains. 
W r  think his FTonor crrcd, and that thr  tcstiinoiiy onglit to liarc 
been receive& Tn :tctions sounding in dnmagcs thc jury, in 
general, ha re  a discretionary po~ver in awarding them, snbjwt 
to t l ~ r  control of tlrc court. But ill a case of decc~it in the 
sale of propwty thc Ian- h:rs adopted as the rule by which ( 1$ ) 
the j n r -  a rc  to hc gorerncd. and the dmrlagcs estim:rted, 
the difference in the r :~lur of the article sold, a s  sound or nu- 
sound. at tlw time of t l ~ l  sale. The price giren b~ thr p11r- 
cahaser, and that for wllich he sold it, do not, r o ~ ~ c l n ~ i w l p ,  fix 
the amount of daiu:~gcs. But it is conlpetc~~t  as s o t ~ c  eridence 
of the d u e  of the pro pert^^ at the respective times of the pnr- 
chase and thc zalv. and as such the jury had n right to 1mve it. 
P1trl.e I . .  A1ffl?y1/17(~~d, 32 E. C. L., 714. Tt does not eqtnblish the 
value, but i m ~ -  aid and assist the jury ill their inquiries 11l)on 
the point. More particularly was i t  atlmissible in thiq case, as 
the plaintiff had furnisl~cd the jury with no eridence npon which 
they could undcrst:rndiii~ly act. 

ISe did not slion- what snm Talnar vaq worth at tllc time of 
the sale, cithcr as mind or msonnd. 

PI:R C I T R I ~ V .  .Tudgincllt rercrsed. a n d  :r ~sct t ; t i~  1 1 ~  uoro 
awarded. 

1. Fro111 1 1 1 ~  ,ji1dgn1~111 of' ;I j~wtiw of t l ~ e  ~ I P ; I ( T  011 :11r offri~s(~ (.o111- 
111ittc(l 1)y :I S I : IVV o f  1v11ic.11 I I (>  h:rs 11ri:i11:t1 j~ii~is(li(Tior~. :II I  :11)- 
11(ql 133- t 1 1 ~  111:1stw lios to 1110 ('o1111ty ('o111.t. 111it I I O ~  fro111 ~ I I I ~ I I I Y !  
to tlrr Siilw~.ior Coi11.t. 
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A \ r ~ ~ ~ ~ . ~ ~ .  f r o m  the Superior  Court  of Law of XI:\\- F~_LSOTEK, 
a t  F a l l  Tcrln, 1S47, Ci17di(,c7J. .T., presidiug. 

( 49 ) This  is a c r i n ~ i ~ ~ a l  proceeding against a s l a w .  Gpon 
npl!lication to :I jwt icc  of the p a c e  a war ran t  n.aq issiied 

a ra ins t  t l~i .  t l c fc i ida~~t  i'o; inso1f~~ic.e t o  :11d a n  assault and bat- 
t e n  upon :I TT hitc~ 111ai1. I I e  n :r- :1(1judgcd guiltv :md sentenced 
to rccri\(> five alid t n c n t ~  qtri1w* Fron: this j u ~ l p ~ ~ c ~ l t  hi5 mas- 
ter  appealed to the Court  of I'l(,a\ a l ~ d  Quar te r  Sc3-sions. H e  
wa5 there tried and, beirig con1 irted, n ir. sct~tcnced :I! the court 
to r e c c i ~ e  tlic qanie punishmetit I I i i  1n:lqtcr ag~111 :~ppealed 
to the Supr r io r  ( 'ourt,  x l ~ e r e  lie a-as again tried and  c m r i c t e d ;  
and  t 2 1 ~  judgmc~i t  beillg arrested I)? the presiding jiiilcc,. t h ~  case 
is hrouglit here upon tlw aplwal of the  Stat(>. 

s r .  J Br  arresting tlic judznlcnt v e  undcrstnnd tha t  the 
proceediliq; n erc d i s n i i . 4  and tlip defendant discl~nrqrcd. 

A\ll the Ian s existing in this Statc. pre\-ioi~q to I SS6, npolr rlw 
s n b j ( ~ t  of offenieq coiin~lirrcd 117 s l a ~ c i  xcre .  a t  the q(-sion of 
tllc Leqi*lature hid in tlint wn17. t h r o n n  into o ~ i ~  act,  xnd rv- 
enacted. Eel-. St . ,  ch. 111. E v  illat act \nr11 offenvq n c r c  di- 
r idcd  into three c laq~c i .  a n d  the ro~ni7a i icc  of them coiimlittccl 
to tllret. ,cp:rratc and distinct tribunals. T h o v  n hich "n-cre of 
i u c l ~  a t~. i \ i , r l  n:~turc, a -  1,ot to d r , r r ~ c  :I greatcr  pmii.lni~ent" 
tl1;111 TI l i ippinz \T ere, br -cc*rion 11, t r l w t ~ d  to a s inclr  nia:i~- 
t ra te  ; n 11il(> 13- ccrtion 1.' -uch :Is n c w  of n higher  d e n e e  n ere 
eol~l i~i i t t i i l  to thc " o r i ~ i ~ i a l  and (x(.lii>i\-e j l ~ r i ~ d i c t i o i l  of t 1 1 ~  
Coiii,*+ of Pl(>:~h aucl Quartpi ,  S C ~ * I O ~ I ~ . "  cxwpt  in  C : I ~ C S  i n  v11icE1 
t 1 1 ~  p u ~ ? i s l ~ m c i ~ t  i i ~ i e h t  cx tc r~d  to lifc, 2nd tlloqe n i t h i n  the h e f i t  
of c l c r g ~ .  T l ~ ~ i c  l a t t c i  br v e t i o n  13 a w  comniitted to t l ~ c  
oiiai11:ll a ~ l d  cac.liiG1 c ilil ivlictioii of tLi> Siipt '~*ior Col~rtq.  TIIF. 
polic\- of the l a ~ r  in tlii. tliqtrihution of p o n c ~ ~  i q  T(TY o h  ious . 

Thc  offca*cs c.lrtrilrtcd to a i n q t i c ~  of t l ~ c  peace n.crc of 
i 30 1 n nat1u.c d e e ~ l ~ d  IF- tllc 1:1n t.ro t r ixial  to w e d  thc nrtcn- 

ti011 and  o c c ~ i l ) ~  the tinic' of :r mn: t  of r c c o ~ d .  :111d re- 
qnircd ipccdy an11 chenl! action. Tlier- n c w  con~rni t tcd hv n 
portion of oiir p o p d : ~ t i o n  mincl ing ill a11 0111' i lo~~lcctic '  rc'l:~tion< 
and  n h n w  condnct r q u i r e d  n c'onqtant supcrriqion to keep them 
i n  a proper  state of wbordinat ion.  T l i ~  conrts of record met 
onlj- a t  f t a tcd  prriodq and  at  dc*ignated point*. n h i l c  the jus- 
tices, being sprcxd o ~ c r  their  lespcctire coiiuticq. ~ v r e  prepared 
to act a t  a n y  t i m ~ .  \ \ e re  accesqible a t  all  tiincs, and  i n  their  
action v e r e  1mund to t l i ~  ohie~\-anee of f e v  forms the of- 
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fenses rose i n  niagnitudc t11c.y required, iu  the infliction of plul- 
isllmcrlt, increased car6 atid for111 ill t h s  prosscutior~. Ths 
poner ,  ho~vercr ,  was not only divided, but  cai.11 t r i h u ~ i n l  u ~ i d c r  
the  act of 1636 exercised it  without control by :1ppea1; tlic juris- 
diction of each on this sub jwt  was o r i g i ~ l l  and  ssclusi \c .  'rliat 
this  was the inte~rtioll  of tllc Lccislaturc~ is  manifest froin the 

a5 f a r  as  IVP a r e  apprissd, r'.\ c3r :tttsmptcd uut i l  l h 4 2 .  111 that  
year  tlle prcvious policy n a s  ~ l t . ~ ~ a r t c d  froni  a n d  the T,egisl:~turc. 
by a n  act, ~11. 4, autliorizcd ail a p p c d  by tlirx master of :r 
slave, convicted by u single jnitice of tlis pc:~cc, to tlic ( ' o m ~ t y  
Court.  Thc question prcsci~tcd to us is, EL~S the  111a5ter of 
t h e  slave Mar ley  a r ight  to allpcal f r o m  t l l ~  ('ouniy to tlic 
Superior  C o u r t ?  Ws think he  11as not. The  ob jwt  of tlicb 
Legislatnrs in the. e l l a c t ~ ~ ~ s l l t  of IS36 i i  so c\ ident and  i ts  policy 
so consisterit r i t h  the p ( w 2 ( ~  a11d w f c l y  of the w m m u ~ i i t ?  tlmt 
we feel no diq~osi i iol t  to extend t l i ~  ;rct of' 1642 f l w t l ~ c r  than i t \  
words autliorizr iiq, I)(WIISC TIT b(bli(~\ (, t h t  i t  ~ ~ 1 5  ]lot the illtmr- 
tion of the Lcgi.sl:~iul~c ho to c~stcncl it .  13y tlic' n o d s  of tli:lt 
x t  :!it appeal g1.:111tcd 1. to tlls ('onlity (:ourt, ;t~icl ~ ~ o t l l i n g  ib 
said of a n y  o t l t c ~  or fu r ther  a1)ljs:~l. Tlicl jur isdict ioi~ of tlw 
C o u ~ ~ t y  Court ,  in  these inattcXl~*, luitlcr tlic, : ~ r t  of li:l(i, l i  

07 1 q 1 ~ d  :uid I I / U \ I I  I ,  :111el TI l lm,  by th(x :rrt 01 IS  L2, tlwy ( > I  ) 
acqnired a n  a p]wll:~tc jllrisdi('tioll the lattc,r I I I I ~ Y ~  he (.\(.I - 

cised by  t l lc l~i  to  tllc i a i w  c ~ c n t  as  t l i ~  i o ~ , ~ ~ l c r .  1 1 1 1 c v  ~t 1, 

otherwise o r d c ~ w l  111 tlic law, i t  must l)i, cmalusire, in  t l ~ s  sense of 
b e i ~ ~ g  final ; and  f o r  the  plain re:~ioli tha t  tlw L c g i 4 ,  ture, ill 
increasing tlisir jr~risdiction, h i ~ s  11ot al ts lwl  the s x r l u ~ i ~  (' n: l tu l~> 
of it .  If i t  n slv1 not so, this i i l lqu l :~~ .  : r~~oil la ly ol~l t l  h~ pw-  
smtcd ,  tha t  s la l s s  hl*oug11t hcforc. t l1~1t1 fol. the l~igllsi. ofle~isss 
would li:\re no 1.ic11t to ask the ju t l~ i r~cwi  of a 1ligl1c.r trihnunl, 
d ~ i l r  the perlwtrators of tllr~qc of tllc, l o \ \ ~ , t  n i ~ d   l lo it t r i ~ i n l  
charar tcr  ~ v o p l d  he so tntitlctl. 

W P  arc  of ol)illioll t h a t  u ~ ~ r l c i .  t11~ :irt of I%," tlls 111:rstc1, of 
t l ~ c  clcfer~dnnt I ~ t l  no riglit to alqw:~l  froill thc, ( ' o : u ~ t ~  to tlw 
S u p w i o l  Court.  and  that  tl~cl l)rcsicliii: judge o n c l ~ t  t o  l i a ~  c di<- 
111issed the nppc:~l  ns i ~ ~ ~ ~ ~ r o ~ . i d ( ~ r ~ t l y  g ~ x ~ ~ t t ~ l ,  and rc111i:rndcd thc 
casc to the Coinity C o m t ,  n t ~ d  bomt l  o \ t l r  thc defendant fo r  lii-, 
a p l ~ c u a n r e  t l ~ w ~ ,  so :IS to sub.jwt l ~ i  I I I  to lw W I  t ~ r ~ c ( ~  of ilw 
Cou11ty Couvt. 

I t  will bc iilldr~wtood t1i:rt t l ~ i i  o l ~ i l r ~ o l ~  i i  cwnfi~~cd to : t t i  npl~cnl 
f r o m  tllc Couilty C o i ~ r t .  11y the o v i ~ t ~  of :I slnrc, as  a matter  8f 
r i g h t ;  and  i t  i i  11ot  isan ant to intc~.fsrc, nit11 t l ~ e  zcne~ ,o l  doctriirc~. 
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2. I t  is I I O ~  s ~ ~ t k i ( , i ~ l ~ t  to s1111]1ort this ; i c t i o ~ ~  t h r t  ; I I I  I I I I \ \ - ; I ~ I ~ ; I I I ~ : I ~ ) ~ ~  
i~rji iry 11;rs I ) ( T I I  tlone to his r i g l~ t  of 1,ropcrry. 'She r i r l ~ t  of prop- 
1~1,ty ;111tl tllc ~ , i r l ~ t  of i n~~~ le ( l i ; l t e  posse~sion must Imtli c30iic.lir. 

4. '1'1111s I\ .II(>~IJ .i 1~1;1i111fvl 111111er ; I  ~ i l o r tg : rg~~  of ]~rqo11;11 prol~er ty .  ex(>- 
cvtcvl 1!l .T;~~rn;irj-. ISl::. I ~ n t  not reristeiwl u ~ ~ t i l  t l ~ c  qecwnd JIom 
t l ;~g  of the  1rc3st .\pril. ;\nil I:. ;i s11ei.iE. in JIarc.li. 1x4:;. levied a n  
:1tt:iv11111~1it O I L  t 1 1 ( ~  I ) I Y ) ] J ~ I T ~ .  : L I I ~  sol11 it IT-ithoi~t :any urtle~.  ill tlie 
( ~ 1 1 1 s ~ :  f f r ld ,  t h ~ t  tIto11~11 11's ;l(T i l l  x~ll i l ig 111;ly I) ; IY? ~ ( V I I  ~vit l l-  
out :~utl lori ty of ]:IT\-. yet .I. 1,cill~: e ~ ~ t i t l e t l  onl;\- from the  rcgistr:~- 
tio11 of 11is I I I O I ~ ~ C : I C I ~ ,  c~oiiI(1 11ot i ~ l : i i ~ ~ t ; ~ i l l  :III  :1ctioll of tI'Ovc1' 
:rz;rinst R. 
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thc cwu~~scl for tlicl dd 'e~lda~i t  insisted, a111o11gst other tl~illgs. 
that this actio~r would not lie. I3ut the cdourt 11c>ld that it ~ ~ o u l d ,  
a ~ ~ d  a rerdict and judg-~uc~~~t  were gi~c111 f o ~  tllc plaintiff, and 
thc dcfertdin~t i~pl)rilled 

I I . J .  It  i:, iuiliec8essary to c.onsider ally other 1)oint 
wade for the dcfc~lda~t t  h t  that relative to the action, as the 
o p i ~ ~ i o ~ l  of the ('ourt i i  with him 011 that. The seizure by the 
sheriff ill d l a rc l~  was ~ i g l ~ t f u l ,  as the nlortgage n.as 11ot regis- 
tewd u ~ ~ t i l  about tlw ~niddle of Alpri l ,  and by the statutt, it  
inlrrcd only fro111 its rcgiitratiou, a ~ ~ d  without all\- relati011 back. 
'l'licre is I I O  doubt, h o ~ w r e r ,  that, ~ io tn i ths tar~ding the sheriff's 
il'ecial property : I I I ~  possessio~~, the corlrepncc to tllc plaiutiffs 
was effectual to pass the property to t11el11 fro111 the period of its 
registratioi~, subjcct only to that s p c i a l  l)rol)ertp for the 1 x 1 ~  

of satisfying the attacliii~g creditor. Po!jire 1 % .  1)rcrr'. 4 
East., 5 2 3 ;  il~c~tctctlcr 1 % .  Spl lzgs ,  27 N. C., 175. h d  if ally 
of tllesc, artirlcs 1i:id r(wlai~l(~d ill the slic~iff's 11imds after satis- 
fying the cxwutio~i 11c could hare Ir)cw~ sued in trorcr for the111 
if he rc4hscd to dclircr them up, as 111ight allv o m  else ill 
~Elose  hands the propert-  is, or  v h o  has ronrerted it ( 51 ) 
sillce the a t t a c h i ~ l e ~ ~ t  d ~ b t  n a i  paid. PopI~sto~z I ' .  Sliiir- 
~ r c ~ r ,  20 X. C., 293. Ilut the defendant has not any 1):rl.t of the' 
cffects, haring sold thel~l in J ~ m e ,  1543, while the attac211111wrt 
waq still p e i ~ d i ~ ~ g .  That  n7as a n r o ~ ~ g f u l  salc, xs it was n ~ a d c  
without a11 order ill the, cause, and unqncstionablp the plail~tiffs 
have, n ~ w l l e d -  for the illjury to their right of property. n u t  
tlw qurstion is ~ h c t l l e r  they rail ~llaint:\in this particular :rct io~~ 
of trwrer, 1vhe11 tlw wl(3 and C O I I T C T S ~ ~ I I  I)\ tht, d~ fendan t  nerc, 
a t  :I tiill(' uh(w t l l ~  a t ta r l~~l l (wt  forliled n valid licw and elltitled 
thc~ sheriff to the 1~ow(wio1i of the gootli and excl~idcd the 11lai11- 
tiffs f r m ~  t l ~ c  right of p rcwi~ t  ~)OSSCAO~I.  MTc> tliii~k not. T11e 
giqt of tlw action i i  thc r o n ~  ersion, and that must 11:lr.c bee11 (don- 

qtituted, if at all, br thcl salc of the goods ill J u n e ;  for thrxy 
never came to t l ~ c  t lcfe~~dant 's  lix~ids :~ f f~ rw:~rds .  Tt iy h i d  
d o ~ u  both ill the 111o~t  ap1)rored te?it-books : I I I ~  ill ad j l id i ra t io~~s  
that, ill ortlrr to ~11pport t rowr .  the l ) l a i~~ t i f ?  ~linqt, at tlw t i i l~e 
of thc~ c o ~ l r t w i o ~ ~ ,  Im\c tlw right t~ i ~ ~ ~ i i l d i : ~ t c  ~ O S S C S S ~ O I I .  Mr. 
("hitty st:ltw that  to be the rule ill his I'racticc, and P l c : ~ d i ~ ~ g ,  1 
r.01.. 174 ; and II(> refer< to (;ordo~r r .  Iltri ~ I P I * .  7 T. li., 9, ill \rhich 
it n a s  so held, hecauqc the dcclara t io~~ alleges illat the 1)laintiff 
"war lawfully posi~ssed." In  Poiir 1 % .  Il'lr itcrl, p i  . H .  :nrd 1.1.. 99. 
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brought before t l ~ c  cspiratioli of the tcrln fo r  n-liirli rllc, ~ ) l a i ~ ~ t i f f  
had liircd out the furni ture,  and ,  thercf 'ol~. that  n-a> I I O T  :I d i i w t  
decision tha t  tlie general on-11c.r ~iliglit  1ror have t r o ~ . t > r  :iftc.r the 
t c r ~ i i  of h i r ing  ended. 111 . I  ~ 1 1 1 i ~ i ~ ~ i x  I , .  3h'1~,ii(,, 1; 1. C.. 7 0 ,  t h t  
point n-as esl)rtrsdy left o p i .  B I I ~  it was  'oecauw it is a habi t  

of cantion i n  the ('o11rt liot to go out of the c2:l~c bcforc 
( 55 ) us and  lay dow1.a broader m l c  tli:ln is l i t v e s w y  for  its 

d e t ~ r m i ~ m t i o n ,  and not on :r(~coiint of m y  (iollbt a h u t  it .  
I t  is nonherc  found to h a w  i ~ e c ~ r  said. c i thrr  ill tilt, books 01, 

froill thc bench, tha t  trover Ilia!- or ilia!- i ~ o t  b t d  i ~ s t n i n e d .  :1c2cord- 
ing  to tlic period at IT-hich thc artioli is h ~ ~ ) u g l i t .  T h a t  i.; not 
the criterion. On the contr:iry, tlic ri110, us : l l read~- q i~o tcd ,  g i r w  
thc  action to one entitled to  t l i ~  1)wselit possesiio~l ~rl ic l i  tlir 
conrc~rsioli took plncc, md. rcfi~sc>z it  ( a t  a n y  ti111e) to onc ~1-1io 
is ~ i o t  entitled to such possession. Tndccd. it  is tiearly c r ~ ~ t a i ~ l  
that  i n  Pit i t i  r .  TT7hituX*cr the suit was brought aftcxr rlir iiioutli 
elldecl fo r  TI-liicli the pialiof'ortc xras let. Allid it1 ( l ( > I i ~ - v ~ , i ~ ~ g  the 
j u d g ~ t ~ ( ~ i l t  of tlic Coilrt ill I:/ii.t~,c!,i I . .  J ~ ' r i ~ i i l ~ ~ r . , v .  4 Bat,ri. ::l~tl Alld..  
941, .l:r. .Jlrsfic,c Ecr!//~,i/. af:cr statillc that  tli(j pro1wrty ~ - ( . s t d  
i n  the i m y r  of goo&- by the  contr:icr. '1111t r1i:it lrrl K I -  iiot ellti- 
tled to the p o w 4 o 1 i  til l  the p a y ~ i ~ e ~ l t  of tlic 1-~riw. I:~id it d o w i  
that  f o r  t1i:it rcason the l~lainr iffs  cw~~l t l  trot ~ i i : : i~ i t ;~ i : i  ~ I Y ) T . ( T  foi' 
thc con~c.r-ioli I)y tlic i lcfc~ida~rts  in  rc~.-c~l l i~y 1111. (.tm11-: \*<ithoiit 
t l ~ c  as.mit of tlic buyer or tlit. iacuci~idi~ig of tlir ~ Y , I I T I , : I ~ ~ .  HP 
said that  tlic. 11uyc.1. 111iglir act ul)oii his ri.rht of I)l,ol)r,i.t- if ally- 
th ing  unwnrrn~rtahlt,  is i1011r. to tlrat 13iglit. 2s. f o r  il~.\:i~icr,  if 
thc ~ - e ~ ~ d o r  ~ w c l l  n-lic.11 !lo o i ~ p h t  not. tlic 1 ) i i ~ e t ~  lnay bring a 
specinl aciion f o r  t l ~ c  i11jiu-y sus ta i~ lcd  by such ~ ~ r o ~ ~ g f u l  sale, and  
rccorer d a n ~ a g t s  to tlir clstnit  of such i l l jury:  lmt lie call itlain- 
taiii T I , ?  action in ~ l i i c l i  r ight  of 1iropPrty aird r ight  of l m w s i o n  
arcJ both ~ w l i ~ i s i t c ~ .  :iiid ~ I Y I ~ P Y  is a11 action of th::t dwrl ' iption. 
I n  the caw before 11s it 113s turned o ~ i t  t1i:ir the injil1.y to  tlw 
p1:iintiffs' ~ i g l l t  of propeiq- .  hj- tlir iili:intlicn.ized w l e  of thc. C ~ C -  

f c n d a ~ i t .  was to tlir fnl l  ~ n l u e  of tllr goods: yet.  as  tlic. mnrc,l-- 
s io l~  by that  salc n-as co~iimittcd l~cfore  the pl:iil!tif?'s n . c > i ~  c i ~ t i -  
t l rd  to the posswsio~i, ~ l i ( > ~ -  cannot l i a ~ c  this ITI I~O~,T- .  

PEII C r - K I A ~ .  .Judglne~it ~PT-erccd.  and r l ' i l i r ~ ~  ili'  no!.^. 
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>\ ITK\  I. i'ro111 t h  Superior  Clonrt of T,:r\\- of ( '.\I~L'&;';KET, :11 F'id1 
Terui,  1S47, / I I I ~ / P ! / ,  ,I., l j r i~sidi~ig.  

'I'l~iq is : I I I  :~c.tiol~ of t rssrc t t ips i l  : I I I ~  w;rs t l , i c d  0 1 1  the  g e ~ ~ r r : ~ l  
I ,  i s s~w.  1 111, (.:IS(. a p l ~ ~ w ~ d  to h(3 as  f'ollo\vs : 

Tlii, l)l:ri~~tiit '  :111cl tlefelidaiit n - rw c o s n ~ ~ ~ t i c ~  for  .rcssct \Y. I , c ~ h  
i n  n l ) ~ . o i ~ i i ~ o p  i ~ ~ t t ~  to I'ctrr P c l l ( ~ t i i ~ l  fo r  $1!)7.2>. T'lw p h i ~ i -  
tiff V:IS il~dchtcld to Lile on a note $4!)2.:;0. I " I ~ : I  bl(1 20  A l n ~ ~ ~ l l ,  
1840. A\ftc,~. t l ~ o s i ~  iiotrs lind f:~lltw d w .  it \\.:IS : i s ~ t ~ r t : i i n d  t h t  
Lcc K:IS n ~ ~ : ~ b l c  to 1):1>- all his dchts, >111i1 n.as ilrsol\.e~~t ; a11d i t  
 IS : r p w d  bctn.iwi 11iu1 :111d t I : ~ l l  th:rt the fornrc~r slio~ild s u ~  
r e l i d o  to the 1:ittc~r his note fo r  $192.:10. :111tl t h t  11(. (H:111) 
shonlcl 1)ay  t l ~  alllonut due 011 i t  i n  ~ i s c l w r g i ~  of the dcbt 
to P i ~ l l ~ t i c ~ i ~ ,  a n d  TAT i i~i i i l idi : r tc l~ d(>li\-cwd to Hall  hi:: ! 57 ) 
1101 I t .  

A \ t  t l ~ t  tiulc I Ia l l  \\-:IS :dso thi. s111~~ty f o l  L w  for  :I t l ~ h t  of 
$114.0; to Moorc & J i ~ c k w n ,  and 21 c.osn~v~ty \vi t l~ t l i lw otlli'l. 
pclwl1a ill a 11oti. of $1,000. held 1,- onc1 of i11i~ h a ~ ~ k s ;  : n ~ d ,  
shortly af ter ,  I i : ~ ~ . i i ~ g  I I ' C P C ~ T C ~  his 11ot~ from 1,w. 1111, l)l:~ilitifY 
a s r t ~ r t n i ~ i e d  tha t  tlicsi, Intti,r dcbts ~ \ - c i ~ .  snbsisting. :111tl that  1 1 1 8  

n-oiild I K ~  l i i ~ b l r  oil tllern; mil in c20ilsi~qncvli2c t l l c i ~ o f  11il iaaliw 
to :I I I C I ~ .  a q ~ c ~ l i ~ c w t  with L t c  olr 15 Septrn1bc.r. 1810, that  thix 
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-11111 due oli Hall '-  note should br applied, p r o  r t r t i ~ .  to tlic dv l~ t  
to I'elletier slid the otlier debts fo r  n h i c h  the plaintiff n a -  ;I 

*wet)- a i  a to rcza~d .  011 16 September, 1Y40, I ~ o b i ~ i i o n ,  tht. de- 
felidaiit, reccired effects iron1 Lee to the value of $125.20, alld 
g a l e  LCY his ~i igagcl~lei i t  to p a .  that  bum on tlic debt to Pcllc- 
tier. Ai f te rnardb  H a l l  n a b  compelled by e ~ e c u t i o ~ i  to p a y  Prl-  
lctier hi?  n h o l e  debt, priiicipal, interest, and c0st.i; and  the11 11c 
1)rougllt this snit for  coiitributio~l. 

Tlic court i r~strncted the jurg tliat a f te r  deduct i~ig a p ~ o  i t r f i c  

share of Hall 's debts to Lec, the plaii~tiff n7as entitled to recm el8 
one-half of tlie wsiduc. of tlie sum paid to Pelletier,  and  al-o 
one-lialf of tlie hu111 of .3;12S.20, nhicl i  the drfeiiclal~r had  l)ro~ii- 
~ y e d  to pa? oli that dcbt. Tlw jnry  found,  accordingly. fo r  rlic. 
plaintiff, a n d  awcwcd tllc daillagr- to $238.97, alld f rom rllr 
j u d g ~ ~ i m t  the defendant appealed. 

, I .  TI. Bryutt for plaintiff. 
S o  counsel fo r  dcfciidant. 

1 I I . J .  Tlic ( 'ourt is of opinion that  the ju ry  Ira> uot 
pioperly i i i s t r~c ted .  I t  w m s  clear tha t  the plaintifi  v a s  enti- 
tled to recorcr tlic n l i o l ~  of the sum r e c e i ~  r d  f rom Lee 11. the 
drfeiitlalit. I t  i, a t1111d prol ided h!- the l ~ r i n c i p a l  for  the pay- 

~ i l r i i t  of 111s debt. ~111ich the deiciidant undertook to pay 
( j\ ) 011 it ,  and did 11ot. but left the plai~ltiff to lpa! the  nliole 

debt. Tt t rne tlie plamtiff had before rereired froin 
the p r l n c i l ~ a l  a + U I I I  I I C R ~ ~ ~ ,  if not quite, bufficielit to discharge 
the debt. mid that lie rccciwd it fo r  tha t  purposr ;  illid it n a s  
i l~s i s t rd  f o r  the dpfe l~dar~ t  tliat. as h e t v e e ~ i  tlic l~laint i f f  ancl 111111, 
thc debt n a s  to br c o ~ ~ s i d e r e d  a, paid fro111 t l ~ r  t i i i ~ r  the p la in t~f f  
l w r i ~ d  that  fund,  :i i~d, tliercforc, that  tllc, plaintiff could 11ot 
1,ecoTrr anytliillg. r n i l r s ~  it  uiight be on~- lx i l i  of the excri-,  if 
a l l - .  of tlie an iou~i t  due 011 t l i ~  110te to Pel let i r r  m r r  that  d11c. o l i  

tlie ~ i o t c ~  of H a l l  to  Lep. A\ l t l lo~gl l  that  ll~iglit  l ~ a ~ e  b w i ~  t l ~ e  
i*rsult had  tllc ca.e itood 011 t h r  first t ra~isact ion 11ctncr11 ILY 
n ~ i d  H a l l ,  - r t  i t  caliilot br admitted n1ie11 t1i:lt aiid the -1111.i.- 
qllEIlt tratia:lt'tio~i* a re  coilsidered together. For. though it  I I I ~ , ~  

1)i t rue that  L r r  a ~ i d  H a l l ,  af ter  appropria:iiig tlic i n o i ~ c ~ ~  ill 
Hall'.: 2ini1il~ to tlie debt to Pcllctier,  could iiot chaiipe i t>  dc,ti- 
l ia t io~i ,  to tlic ~jrejudicc of the defendant, y r t  hefore it  n.a- paid 
t o  Pcllctier it n n s  wrtnilil)  co l~~pe tc l i t  to them to deal nit11 it  
a. su i t td  t l i e ~ ~ i a e l ~ e , .  ;is f a r  as -ucli dealiiig did not affwt  r l ~ r  
illtcrc+t of tliird pwsoii,. Son- ,  t h r  agrre~iirrit  to dirrlrt to o t l ~ e r  
l)11rlmv5a 11':lrt of the f ~ m d  hcld by  H a l l  could ~ i o t  prejudict tlit, 
defci ida~it ,  if it5 place n as wppl ied  by t h r  deposit of rill cqii:rl 
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fund in his own lia~ids. To tlw c,xtent of tlic siun rccciwd by 
the defendant the agreciliei~t for applyi i~g a part of tliv dcbt of 
Ha l l  to the satid'actioil of ot1ic.r debts for which h c  n a i  boinld 
n7as rer1derc.d a just and 1)roper agreement, arid the plaintiff did, 
and could do, no nroilg to tlie defendmit ill so upplying that 
part. 'rliat left ill his llmds, apl)lirable to Pelletier'i dcht, 
$128.20 less t1ia11 he paid on it, and he 111ig11t I I ~ I T T  liii : ~ c t i o ~ ~  
against Lee therefor; :md as the plaintiff cannot cffccti~ally 
rccowr against hiilr, this actioii liw against the defe~id:liit, \rho 
received that  sum for this debt, airtl ra~lilot in miscicwrt~, ailtl 
onght not iri lay ,  to keep it. 

But the Court is further of opiiiioil that t h t~  rc,c.o\ei.y ( 59 ) 
nas right in respwt only of that sniil of $128.20, ailti 
bcyoild that  is erroilcons. 

Beforc the act of 1807 tlw remedy betnrrli cwmrctics w:rs ill 
equity only. That  art  docs not mlargc the rights of tlic surety 
who pays the dcbt noin deprive tlir czosurety of ally just grou~ids 
of defense T V ~ I ~ C ~ I  noidd before 11:iw bcwl ai:rilablc to hiill. I t  
was intendcd iiiclrely to rliangr tllc jurisdiction, or, ratlwr, to 
ciilarge that of tllc, courts of law-not npoil aiiv arbitrary pri11- 
ciple, but, for tlic a i ~ ~ c i ~ d ~ ~ l c l l t  of tlic, la\ \ ,  giviilg :I less esl)e~isi\ (, 

and more expeditious renledy by a r t i o ~ ~  i l l  adtlitio~i to that giv(w 
in equity. fa r  as the jurisdictioi~ is c20nciu.rc~it thr. right of 
recorery and of defeiisc~ should be tlic saiilr, ill both courts. I t  
has bee11 1icld. indeed, that. fro111 tlw ~ ~ ( w s s i t y  arisillg out of 
the iliiprrfrctioil of the jiirisdiction of a caourt of l ab ,  t l ~ c  act 
ca~r~ro t  be cxteudcd to t l i ~  cml~l)licated wsc  of tllc i~isolrcncv of 
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recorrred but nl ia t  ?.c q 1 1 0  t't l i 0 ~ 0  tile deftjndai~r oiiglit to l l a - ,  
as f a r  a. his cld'cniei arc, ill tlieir nature,  rx-anii~~ablt. ill a coiwt 
of Ian- - -  

Hal-illy :rrrircd a t  the forcgoi i~g col~c.lusioi~. it  is 11ot difticult 
to atljust the riglit and  liahilitics of thew p a r t i e s  T l i ~  i ~ ~ l i e f  
betx-eerl cosuretics i n  eou i t r  ijrocceds ~u,on tllr liiasilil that  

L L A  

equality is equity, : I I I ~  t1i:l.t lilasilii is  but a principle of the 
siii~plest na tura l  justice. I t  i* a plain corollary fro111 it  tha t  
wlml  two o r  niorc r i ~ i b a ~ ~ k  ill tile caoninion risk of being >uwtiea 
f o r  : ~ n o t l i ~ r .  and one of tlielil i;ubscoucntl~- ~ h ~ a i n i ;  froin tllc 
p r i l i c ipd  2111 iild~liill i ty lor rount~r-securit?.  to ~1117 estrilt .  i t  
inures to tlie benefit of all. 'I'lic risk and  tlic relief ought to  be 
c.oextcnsi~e. X o o i - c  1 % .  Jloor i 1 5  S. C.. 3 3 ~ ;  ( ; I  r q o ~ y  1 . X i i r -  
1 P U .  37 S. C.. 233. To rlic c ,~tci i t  of t l i ~  f u n d  i n  Hall'. Ilaild., 
a d  a11plir:tLlt~ to it. th:. debt to Pellctier iq to bt. c o l i s i d e ~ d  :I> 

diicharpcd, :I. betncmi tlicqc pnrtie.. and the  plaintiff nit11 tlint 
q~i in i n  111- l i a ~ i d i  oligllt 110t to 1x1-e *lie r~ioricy f roil1 tlie d ~ f c l i d -  
aur. K, / i t \  i . .  ( ' l ( ir i t tb(i .r  :I\ S.  C.. 377.  Tf, therefore. tlicrc 
lind been 0111- tllc first :rgiwilient hetn-een H a l l  a i ~ d  Lee. i t  is 
elcar tlic plaintiff could not ~ w n v e r  i n  respect h f  :iq ~i incl i  of tllc 
~ I I O ~ I P T -  paid h~ 111111 a, 111s o n n  tlcbt c o ~  wed.  I t  i. nest  to he 
ronciderrd whether the iccolid agreement b c t n e c ~ ~  those 1)elwiiq 
altercil the riqlit- of t l i ~  11r(+(~lit l m r t i ~ s .  a <  h e t ~ ~ e e i ~  1 l ie i i1~e1~ v s .  
The. opinion ha-  ht~r11 : r l r rnd~  2irer1 tliat tlic defendant b ~ r c c r ~ i r -  
i n g  c>ftei.t- froill Lev r c i ~ d c ~ w l  l~i~i~. t ' l f  liable, pi o f i r  7 i  f o ,  f o ~  tllcl 
cicbt to Pelleticr.  n i ~ d  to all r.cjllal c ~ t c n t  lmt  it ili tlic, 1 ) o v e ~  of 
IAT a ~ l t l  H a l l  t o  : ~ l ~ l ) i o p ~ . i a t ( ~  tlic full13 lield hy TIall to otlier 
111irpo-eq. I3iit the : I S ~ ( Y I I I ( ' I I ~  l x - ' t ~ ~ t ~ i ~  L ~ ~ v  and TTall c.oi~!tl i ~ o t  
p ' i .  ~r ha\-e that  rffcct, nor  hind the  l j r e w ~ t  i1efeiid:nlt fnrtlier 
tlin11, by his O T I ~ I  C O ~ ~ C I I T  or act,  11.. qhonld hind liii l ivlf.  f a r  
:is i t  a f f e c t d  tlieir o u n  i i~ te ie<t .  H a l l  and LLv n r w  eoi i11~tc.n~ 
to rnake tllc a r r : ~ n g ~ i ~ ~ c n t  the17 did. R u t  t l ier  Trcrr not coi~ipe- 

t ~ n t  to ni:lkc i t ,  n. f a r  a s  i t  :~ffwtcd tlie defe l~d :~nt ,  nitll-  
( 6 1  ) out his concmre11ce. Tt is to be recollected tha t  the in- 

denmit;v. as .eon L L ~  i t  \\ as obtained, i n n r d  to tlw benefit 
of both sureties. I t  n-as p r e c i q e l ~ ~  the qanir aq if i t  lind l m n  
express17 declared to be f o r  tlieir joint benefit. Tf it  had  l x w  i o  
d ~ c l a r c d  no one nould  arclie that one of tliciii co111d d e : ~ l  n ith 
i t  to hi-  o w l  ad1 antage and  to rlie prcjndice of the other. T ~ i t l i -  
out consulting 11i111. I t  n-a. licld i n  Kc) l i \  r .  rlicrm h P /  tliat the 
cosurety had  tllc r ight  to he consulted. and  that  rllr otlier. by  
holding up the security uilreasonahly and f o r  11i5 on 11 pur1m.w. 
~ v i t h o u t  t h e  aqsent of the forrntr ,  l ~ i a d e  the  v c u r i t r  hi. o n n ,  
: i i~d could not proceed to scll the cosurety'q property.  'Fhe 
w r e t y  who gets a counter-securitr into hiq hands iq, i n  respect 
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to a rcwcbdy agaiust a cosurrty, exactly on a footi l~g wit11 a crcd- 
itor w11o g > t s  ail additiolial wculrity, in respect of hi5 rc~ricdy 
against a surety for t h  debt. 'I'hc hame reasonil~g ~ p p l i e s  
?quall,v to both. Giving a collateral security upon the p r o p ~ r t y  
of the principal derotei that 11ropcrty to tlw pay~ncnt  of tl~r. 
debt, a ~ l d  t l l ~  surety has all i ~ ~ t t w i t  in it il~illicdiiltrly. a' nc~11 
as the ?reditor; and it follolvs that the creditor cannot willfnlly 
disclia~yy it or deprive a slu.cty of tllc b ( w 4 t  of it, evm for tlie 
p u r p o ~ ~  of lctting in  ano t l l~ r  d ~ b t  of Ilia O X I I .  ~ ' o o l w r  1 % .  1171/- 
C O X ,  1:) S. C., 9 0 ;  A \ 7 e h ~ c  r .  I \ ' l l / l t r ? t c a ,  ib. ,  118 ; S t t ~ z t / l  I . JIc- 
L ~ o d ,  :{'i N. C., 390. I n  like I L I : I I I I I C ~  olie sulnety7 w11o gcts an 
indciunity, is a truster for :r coii~rc.tj, and caailllot dcal v i th  the 
fund to his prejudice without his coniellt. 'I'llrsc caw.; are like 
all o t l i c ~ ~ ~ ~  in ~11icl1 onc 1 1 ~ 1 1  ui~dertakcs to disposc of tllc prop- 
erty of another. I-le c2aiii~ot do it n i t l~ont  tlic, onnclr's antl~ority. 
Upon tlicsc equitable prilicil)lcs it i i  clear thc phintiff onqllt 11ot 
to recoi cr mow tllnn the defc~ldaiit is lial)lc for in respect of tlw 
s i m ~  reccivrd by hiin fro111 I,cP. 

Thow eq11i table pr i i~c i l~ l rs  11:rx ca hec.~~ a l iwdy inc2orl)or:r tvd 
into t h ~  law of this cme by an adjndica t io~~ i l l  :11i artion fol111dcd 
on thr  statute,. 1 ~ ' t r q t r t r  1 . .  . J u c o t l ,  u, 13 S. ('., 263. Tllc 
pri~lcilxrl thcrc 111ndc an aqsignlllt311t of ( 4 k t s  ill trust to ( 62 ') 
i n d e u n ~ i i i ~  tlic plai~ltiff', and upn ard, of lialf t h  debt n;ls 

discharged by the proceeds of tlir,qc eff'ects; :uid tlien tlw 11laiil- 
tiff, hnring bcr~l  couipelled to 1)ay a part of tlic rciidi~c, of thr 
dcbt. brought llis action againit his c o s ~ ~ r t ~ t y  to r w o w r  h:rcB 
what he had paid, altlio~iqli tlw d d e ~ ~ d a u t  hat1 paid ~llorc of thc 
residlic, t l im~ the plaintiff' had. It n-:I? hcld, 011 t l l c i ~  q r ~ i i i ~ d s .  
that the plaintiff could ]lot r c w ~  c3r. 11c~~:iusc the iuui rniscd out 
of the, ~ffectc, assiqilcd n a s  ilot, n ~ t l ~ i r l  the 111caili11q of the 1:1w, 
paid by the  lain in tiff, but b- tllv dc11to1- l l i i l~vl f ,  and dirc1i:lrged 
tllc debt, j)ro f t r t r t o ,  in exoncmtioi~ of all the q~1retic.i. Indred, 
d ~ e n  OI IP  nt tc11ti~c.1~ coi~sidcri the, it  is a p p a ~ ~ n i  upon i t i  
own terll~s, x i  ithout inr-oking tlw docm-inc of equity. t11;lt e:lcah of 
these curcties i i  cwtitlcd to thc, hc~lc4t of tllr fund in the hands 
of the other, :I\ f a r  as it i i  Ileccwarv to his indenlnit?. For, 
how call t h ~ ~  ] ) la i~~t i f f  allege that I i c  was inso l r c~~ t ,  :rnd for that 
reason tll;~ t lie n :I\ obliged to pay this ~ ~ i o n e y ,  and ca1111ot recorer 
it back, n-hen in fact 1-I(, llas Yrcuritier belonging to the p r i ~ l c i ~ ~ a l  
to the alucl of the d(,bt ? Tlilien the act rpeaks of the i i~rol\  (wry 
of the principal, wllirh c2rcates the of contribntio~l het~vceii 
his s a re t i~s ,  it  docs not nlr3an a grneral ir~solvency, n llcrcljy the 
p r i n c i p l  lnay bc ur labl~  to pay all his dcbts, for that doc, not 
coilcenl t l ~ e  illretits for a lmrticnlar debt, p rov idd  tllc prin- 
cipal pays or sccures that debt. As f a r  as he pays 01. wcdurc>s 



the debt fo r  wliich they a rc  houiid, lie c.ai~iiot b i ~  called ii~solvciit 
withill tllc sciisc of t h r  I,egislaturc.. so a s  to g i r r  oiir of tlw . . 
sureties ail ac t io i~  agxiiict the otlior. 131it her(, the case 1s si111- 
pler t h a i ~  if tlir ~ ~ r i l ~ c i p a l  had l n o r i d t d  c ~ o l l a t i ~ i ~ ~ l  securities fo r  
tlic itideiiii~ity of his s~lret ies .  I t  is as siiilplr as  it  call be, briilp 
a case iii wliicli illone- \vas put  into tlir liaiicls of one and  effects 
of a c c r t a i i ~  T-alue sold to tlir. other, a i d  ei igigci l~ei~ta  give11 by 
theill to pay those sereral aiiio~uits oil tlir debt for  wliieli they 

were boniid. T o  tliosi, niiiouiits the plailitiff and  the dt,- 
( 63 ) fcndant .  resl)clctirrly, t l ~ e r c h ~  hecamf, tlit, rc3al debtors. 

as betwcw~ tlieiilselrcs, and tllc.refori,, p m  f i r t i t o ,  tllr oiic1 
ought not to iwover  froni the otlicr. 

E'ER ( '[-RI.\M. . Judgi l~e i~ t  rerc~rc-cd. aild r i J r i i r i ~  r l r ,  I I O I . ~ .  

1, Ai f i t ' t . i  f t r v i t r s  bi1111s 11ro])t~rty fro111 its t t ' s t f , .  ;111tl this lie11 is 1,1111tili- 

ncvl if r t y ~ l ; u .  t r l i r r s  writs of 0. f t r .  :rrt1 issnetl. 



S o r t l l a l ~ ~ l ) t o ~ ~ ,  held oil the first Uo~ltl:r> of 3Iarc.11, 18-29, t1ic.y 
filed tllcir l~ctitioil  fo r  partitioil, a11d to that  cntl f o r  :t yak of 
the s l a ~  es ; and  th(3 salc n as d ( ~ w ~ 1  acwjrtlingly, a11d tlic p ~ ~ s c ~ ~ t  
1)la111tiff a l )poi~l ted the c o i ~ ~ ~ ~ ~ i s i i o ~ ~ v r  to 111ak(3 it .  O n  2 A1)ril 
~lc>xt following thc s l a ~ c ~ s  ~ t e r e  sold by tile l ~ l a i ~ ~ t i f f  : I I I ~  bid off 
by olle Williai11 H a r d i ~ ~ g ,  a t  tlw l y n c s t  and  a i  tlw ugcwt of tlw 
plai~l t i f f ,  and  011 15 .\]nil  Ri l l i an l  liartlilrg ~ ~ l n d e  ;I cwnwyalrcc, 
of t l l (w to the plaintiff. .It the ~lt'xt t e l w  of tlw conrt,  11t~ld thv 
first ?(Ionday of 51111e, lh r  1)lailltift' rcportcd the ia lc  to 1Yilliai11 
Hardillg. 011 the third N o ~ ~ c l a y  of ?cl:rrrl~, 1842, (korgcs Cool)c31, 
obtai11d a j u d g ~ ~ ~ ( w t  ill tIi(1 S~i1wrior ('o111.t of S : r \ 1 1  ( ' o ~ i i ~ t y  
against ,\rchelaus 'I'isdale, n11d isqncd t11cwo11 ;I ire,, i f~ itrs. 
t t s t rd  of that  d a ~  a ~ ~ d  tlircctcd to t h  Shcrifi  of Sorthalnl)to11, 
which was, on  1 7  Aipr i l ,  1\12, dclivcwd to tlw d ~ f w l ~ l a i ~ t ,  t l l~11 
t l ~ .  sheriff, a n d  \vas rc , t~~ri icd ti ~tll(r hotctr. I lice\ and  p11i1 i i J \  

writs of f r .  ftr regularly i s s l i d  fro111 t w i ~ l  to ~ P ~ I I I  011 the jndg- 
i i i~i l t ,  011 all of which tlw sllcxriff re tu rn td  ~tctlln OOII(I. 1111til t l ~ '  
last, and  011 i t  Ile srizcd the I I C ~ Y O C S  ill q ~ i ~ q t i o ~ l  i111d w1d tli(, 
s11al.c of said ' I ' i sdal~ t l ~ ( ~ r ( ~ i i ~ - t h c  plaiiltiff fol~l) iddi i~g hi111 ti) 
do 30, a ~ ~ d  claiining t l ~ e  llegroes as Ilis. 

& i t  JIIII(~ 7'trl11, 1912, of tlic ('onirty ( 'o lnt  ( ; t ~ ~ ~ y c s  Cool)c'r 
applied to Iia\tx tllc holltls f o r  t l l ~  1)lirchaw 111o11cy dcl)osited i l l  

conrt ant1 fo r  :nl order that  thv debt to l1i111 d u ~  011 hi' j u d g ~ ~ ~ ( w t .  
aild the  C S C C ~ ~ ~ ~ O I I  t h ~ n  ill tllv s11~rifYii I l t~ i~ds ,  sho11lC1 h sa t i s f i~d  
out of Tisdalc's 911nr.c of t l l ~  b o ~ ~ d h ,  x I I (> I I  (~011~rtcd. .\t ~ I I C  sa111(~ 
tt'r111 t l i ~  p r ( w ~ l t  p13i1ltiff o 1 ) p o ~ ~ d  th(1 1110tio11 :IIL(I ( - I a i n ~ ( d  
that  share of t l i ~  ho~lds  ~ ~ n d e r  :I pnrrllase a n d  a s s i g u n ~ c ~ l t  ( 6.i ) 
froill Tisdalr.  Sq1te11lht.r T ( , ~ I I I  f o l l o w i ~ ~ g  the sale 
was c o n f i r ~ l ~ e d  \\itllolit ol)jcctio~r, :{lid :it Scptc1111)c~ 'I'er111, 18-23, 
the C o u i ~ t r  Court  ( a f t w  :I dccisiolr 11po11 :rl)l)e:tl I)v the Suprcii~c, 
C'o~lrt) ordortd t11r I ~ I O I I ( , J  to Iw 1):tid to thv i (~v~r:11 t~11:\11tq ill 
C O ~ I I I I I O I I ,  a ~ ~ d  t h r  sl1ar.c. of T i i d a h  to tho p r c i c ~ ~ t  1)lailltiff. L\f t (>~,  
that  tllc sheriff ~ ~ ~ a d e  the sal(., fo r  whicl1 this :ictioll i. h ro~igh t .  

'l'hc 1)nrtici agr r rd  tha t ,  if u l ) o ~ ~  this C:~SC the c201irt sl1o111d 
bc of o l ~ i ~ l i o ~ ~  for  t 1 1 ~  l) la i~l t i f f .  judgilrc311t i;llo~ild h~ c ~ ~ t c ~ t l  fo r  
$1!)0.33, alld if o t h r r n i w ,  t h l  n ~ ~ o i l r u i t  qhonld hc c~rtcrcd 
Tlle l)resitliilg judqc, li(11d that  tlw l)lnilltiff was ( w t i t l ~ d  to IT- 

COT ~ r ,  :lnd 11r 1i:ld j l i d q ~ l ~ ~ l t  :~ rcord i~ lg ly ,  : I I I ~  tll(3 defcnda~l t  
alqwaled. 

K I . ~ F I K ,  ('. ,T. 'l'11(' (+as(> tlirirs 11po11 tllv opcwtion of t l ~ c  
or ig i i~a l  {icri f ~ c i i i s .  F o r  if tha t  crclatcd ;r licw 011 this prol)crt\. 

-- 
. I ,  
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it  n as pre.er\ cd by t l ~ e  ctlias n rits ~ r l i i c h  regularly ic-ned, a n d  
related to the testc of tlic first n n t .  I ; ) r . ~ s ( { i ~ l d  1 % .  IT7111frlX~r, 11 
S. C.. 309 ; I 1  I r1lgto11 7%.  ,q lc i lqr~ 13 S. C'., 339. T h i s  i* ,o PI en 
againzt another execution. 17nl borolcqlt 1,. 7?r11zl<, 13 X. C.. 23. 
Tha t  a iic1.r fcrczus bind> the 11roperty of the delbto~, io  a \  t o  
a ro id  a n y  a l iemt ion  by h im nftr l  the testr is, as a eeiieral rule, 
so undoubtedly t rue as  to n w d  no authori ty  to ~ n p p o r t  ~ t .  T h e  
cases, honcxer. of ,qttr~rlps I .  l i u i i l c ,  9 S. C'.. 232. : l ~ d  F I I Z J P Y  
r .  L P ~ x ,  20 S. C', ,  307, m a y  be ~~ic l i t ioned ,  i n  nliic11 the  polilt n a s  
directly decided i n  ejectment and t r o r e r ;  a n d  th r rc  a1.r innily 
other caies, both liere and  i n  Engl:tnd, a t  common la11 . I t  lies, 
tlien. 011 tlic nlalntiff to i11o11 ,111 excention to the rille 111lich 
ni l1  cox c r  this c a v .  S o  tlircrr deci-ibn has beell adduced to 
-npport -uch :rli csception. nor. n z  i t  v e m s  to us, any  rca$ons 

o f f t w ~ l  on nl i ich i t  can 1 ) ~  eztabli.11crl. T h e  11lo.t p1:iu;- 
i 66 ) ihlr ~ t i o t b  of 1)ut t i rx the a r m i t ~ c r l t  ir t h a t  both salt,. t h a t  

uiider the clccrcc fo r  par t i t ion and  that  undcr  tlir cwc2u- 
tiolr, a rc  jndicial ia l rs  : and,  tlleret'ort,, that  the fo rmer ,  liar-iilp 
been firqt ortlercd and  fimt made. Inust be licld cffwtii:rl. Tt is 
t r u r  tha t  i l l  .oiw i n s t a l ~ c c ~  of -ale., under  the proce..; of tllc, !a~v 
that  n liicll i.; first made n ill, fo r  tha t  reason, be uplif~lcl. F o r  
cxanlple. if  1)rolwrt- be taken under ouc f i r r i  f c r c  icri. ::lid tlien 
~ i o t h e r  of 1)rior testc come to tlir dwriff's hand>,  i t  i* his du ty  
to sell and  al)l)ly the Illonev to that  of tlw cltlcr tc\tc>: w t ,  if 
tlicre had  bren w .ale under tlic exec.ntion of the oullgel teste. 
hcforc the. ntllcr n as delirered, the salc n o d d  bc aood aild tlip 
itiollcy al)!)licnble to the n r i t  on nl i i r l i  i t  n a -  raised. S a 7 .  ~f 
tllc creditor i n  all t w c u t i o n  of older tp*te deli\ el* it  to tilt. -1ier- 
iff, but by directions to him l ) rm cnts it  fro111 being artccl on. i t  
\rill iiot hilider the sllerlff fro111 1)1'0cetdilig to '~11 the dc11~or's 
p r o 1 ) e r t ~  u n d w  :i jlinior e x ~ c u t i o i ~  arid applying the  prowed< to 
i t .  ( ; i ~ ? ? z  1 . .  ,701cuic7~. 9 s. c,, 209;  P C ~ / I I Z P I .  I .  c l1 /1~1?.  1 7  s. ('., 
354. Tn t l i o * ~  c a v s ,  h o n c ~ c r ,  i t  is to b:, r c i ~ l x k e d  t h t  t h c r ~  
are  tlic nleritorioui claims of creditors oli both sides. I f  one 
of thein ni l1  ]lot \uc olit hi. cwcntion.  or d l  llot sell on it ,  
another o u p l ~ t  not to 11e l i inclr~ed fro111 d o i ~ ~ g  io, bu t  lic .liall bc 
a t  l i b c r t ~  to ~ l l ,  and a purc.liaser under  his f ~ w c u t i o n  i* armed 
n-it11 the  rights of tlw creditor and ,rrainq n t i t l r  n h i c h  the other 
creditor camlot defcat by h i \  execution of older teste. Tlie 
reason of tha t  is  that  the Ian nil1 not allolr it.; proce.s of csecu- 
tion to be obstructed, PI-en by a like procesi, on n-hich the 1)art.v 
will not a c t ;  and  therefore it  holds i t  to be a f r a u d  i n  :I creditor 
who is  entitled to a preferable execution if he uses i t  to  protect 
the debtor's property f rom other executions, instead of rais ing 
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his own debt, by a sale, and lea\ ing t11~ rcsidue of the, property 
accessible to others. l'crlttler I . .  ( ' k c ~ h . ,  s ~ r p ~ r ;  l i i c k s  I .  I ~ l o u r l i ,  
15 N. C., 128. But this reasol~iiig 1 ~ s  no applicatioii to an  
alienation by the debtor I~inisc,lf, for that, o ~ i  tlic o t l~cr  
hand, is cor~sidcrcd a fraud b- the debtor, as triiding to ( 67 ) 
defeat the process of the law for tlir recover) of judg- 
inent debts; and the purchaser is regarded in like Inalmer, be- 
cause, from ~~ccess i ty ,  the rule as to 111111 I S  cczwilt e m p t o v .  l f ' i ~ i -  
l e y  u. h'nl i th,  24 S. C., 225. That  liiay nork  n I~ardship in caws 
of actual iilnoccncr in tlw 11nrc~l1:isc~i.. IIc~lce, thc lan n as a l t cvd  
in Ellgland by thc~ s t a t ~ ~ t o  of frauds. But, it may be rcw~xrkcd, 
that  eve11 changes o111y tlic pcriod to which the lien relates fro111 
the ttJste to the dclirerv of the nrit-still crcatine a lien bcforr~ " 
the seizurcl of the l)ropcrty, a ~ ~ d ,  thercforc, still :rpl,lyi~~g the 
i i  U P  i f .  But \ye li:~rc 110 such stntutr. aud the 

hales l~iider e~ct3ution of ~ l 1 i ~ l l  \rcx Ii;~rc. 1 ~ 1 1  spcwlriilq, lmt tlmt 
it l~artakcs rssrntially of tlir, 1:ttter cli:~r:~cater. ' 1 ' 1 1 ~ ~  i q ,  117 t 1 1 ~  
decree, 110 recorcr;v of the, property by o~rc~ lvArioil  fro^^^ :~notl~clr, 
]lor is there a salt, $01, the. bellefit of a creditor, n l ~ c v l ~ y  tl~cl 11rol1- 
crty or its \ah ic  i.; t;~kt>11 i l l  i i ~ r / f o .  I h t  tlie 1~111ilr~ l ) i ~ o r c ~ I i ~ ~ g  
is :tt tlie ii~stm~cc, of t 1 1 ~  ow1c.r. mid fo l  Ins Iwllc~fit l i i  cif(~t111g 
p a ~ ~ t ~ t i o ~ i .  I t  Ir ill rcwl~ty but :I I I I O ~ O  o t  by tlw o n  I I V ~ .  111111- 
s f .  t t i t l  I .  1 i t t  5 s. . 4 .  If thr C\ \ I IP I ' ?  till of 
age, t11c.y call sell of tlit~~nsolrc~q. :111tl ~ 1 ~ 1 1  :I inl(,, tlloii~ll for t l ~ c  
pu r l~ow of di\ isio11, 11 o ~ d d  not 111111:1ir t111, lie11 of f i (  , i / / I (  i(is. 
'I'IIP act (RcI. Stat.. ell. 83, swi.  1s. 1 9 )  n.:~i o ~ ~ l v  i~rrci~dcd to 
meet the incwl~  cnic~~c.c> of tlic disability or O ~ ~ ~ I I I ' I I . ?  of W I I I ~  

of the tenallt;, : I I I ~  facilitntc the coilrcSy:lilw to :I ! )wcl l :~~cr .  
I t  was riel c>r ~ i l c w ~ t  to iiltcrfwcs n it11 tllc~ fii*,t rig!its of persons 
not parties to the 1nwccding for partitioil. \vlietlic~~. ::i'isi~~g 111mn 
a claim of l~roper ty  by atlrersc, titlc o r  nlmn thc, licii of a r i d -  
itor's execution. For the decree for the sal(, doc\ 11ot 
profess ill itself to direst the titlc out of the parties, but ( lii: ) 
simply to ordcr tlic sale of t l i ~  thing as tllcir property. 
S o r  does i t  profess to guarantee the title, hut, ill the nords of 
the act, the salc iq o111y to l m s  "such titlc, interest and est:~tc ill 
the negro or chattel sold as tllc joint trilants or ten;~nts in com- 
mon had," and, of courw, nndcr thc licns or encumbrances and 
in the plight ill which they had it. I t  wo~dd  be w r y  nlischievous 
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if ail owller of property, belonging to more than one, should be 
declared able to exempt his share froill execution and iiniilediate 
sale by exhibiting a petitioi~ for partition and procuring a decree 
for a sale for that purposc. I t  would open a wide door for 
frauds 011 c,secntiorls. 011 the o t h r  hand. but little hardsliin is 
imposed oil the purchaser by trcatiug this as the party's &VII 

alieilation in law. as it substalitiallv is i n  noi~rt  of fact. The 
contract is not conclusive until it  be reported and confiniled by 
the court. for the want of an obiection or of a sufficie~lt obiection 
to it. This gives the purchaser, in almost every instance, the 
certain opportunity of knowing before the sale is finally closed 
whetlier there is all execution of a teste that would orerreach his 
purchase; and if there be, he may ha le  the contract rescinded. 
This plaintiff, indeed, had knowledge of the execution, and acted 
with l ~ i s  eyes open: But the opinion does uot depend on that  
circuiiistance, but solely on the lien of the f i~ri  f n t  iirs. As the 
plaintiff's kno~vledge of the executioil did not add to its force 
against llim, so, on the other halld, the conf i r~na t io~~  of the sale, 
with the knowledge arid without the opposition of Cooper, did 
not impair the efficacy of his writ. The Court has already 
decided. E.r park Htrrding, 25 S.  C'., 320, that Cooper could 
?lot intervelle ill that  proceeding, and, therefore. he could uot 
object to the confir~i~ation. Noreorer, if that were otlicrmise, 
thc sheriff might still insist oil the justification to hiiilsclf, by 
virtue of the writs in his hands. 

I t  is also. perhaps, proper to advcrt to the case of a decree, for 
the sale of a lunatic estate, which it v a s  I~t~lt l  ill I , c~ th i~~ t c  

( 69 ) 1 % .  TVbwul l ,  37 K. C., 694, would prereiit :I (.reditor from 
taking the propertv under an  executio~l of :I tcaste subse- 

yuei~t  to tlw date of the decree. It may be ohse r rd  first, that 
there is a distinction bet wen^ that case and the prcseilt, in this : 
that there it was found Ilrcclssary to restrain tllc rreclitor hy ill- 
ju~lctioll, which implies that he had the right a t  law to proreed 011 

his e~ecut ion .  Rut the i~mterial  difference is that the jurisdiction 
of the Court of Equity is peculiar over the prol)crty of' idiots 
and luiiatics, and that it is the duty of the court to dispose of it 
or  sell it as may bc deemed the most adrarltageous for the sup- 
port of the owner and his family and the payil~eilt of his debts. 
Tllr decree for sale is. therefore, in effect a proceeding ilc rem 
for the benefit of creditors, as well as of the helpless debtor; 
and for both reasons the Chancellor is bou~ld to sustain his de- 
cree, and the proceediiigs under it, against an attempt to render 
them ineffectual and frustratc the administering of the effects 
undrr the directions of the court. 
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PER I Judgnient  r e w r s r d ,  R I I ~  judg111~1it of 11o11wit, 
w c o r d i r ~ g  to  the  agreement. 

1. .\ c.ourt of l'rcvrtl l1:ls ;I tliscwtio~~;~r!- right to : I I I I ~ I I ~  its r c ~ o 1 ~ 1 s  :lt 
; I I I ~  t i lw. I I I I I I ~ '  ~ I I Y I  ~ I I I I ( ' ,  : I I I ( ~  if. is thr  (llltj- of the ( . l~rI< not simply 
to elitw snc.ll o l~ lc r  of ~ I I I I ~ I ~ ~ I I I ~ I I ~ .  I n ~ t  trc~t11r111~1 to 111trX.c tl1i1 
cr~rcc.~cfl~~cc'rct. :Is tliroc.tet1 1)y tlir cwnrt. 

2. 'l'l~r 1:1w 11oi11ts out I I ~  slwc.ific. n~otlr ill nl1ic.11 ;I slleriff s11;111 (.on- 
t1iic.t his s ;~lcs  on c~st=c.utious. I I I I ~  IIP is 1)01111(1 I)$ p e ~ ~ c ~ l l  l)ri~~(.iples 
to wll tlir prol~n'ty l~ r i iv l  OII  in suc.li ;I \\-;IF ;IS will ~ ~ r o l ~ ; ~ l j l y  lxise 
tl1c. 1110st lllollc.-. 

::. \Vllc5rr ;I sl~rritf' 11;1tl ;III  rstvxtion :~p ;~ ins t  tn-o Irrrsolts. r;lc.l~ o u m i ~ ~ p  
;11i lu~tlivitlrtl tiftli p r r t  of ;I tr;~c.t of 1;111tl. :III~I Ilr sold I~otlr tlicir 
i11tc3rrsts : ~ t  ~ I I P  I~itl : Ili~lil, t h r t  this s ; ~ l r  \\.:IS 11ot roitl i l l  I:I\Y. 11111. 
if ol~jec.trtl to. sl~onltl I I ; I \ -~ '  I ~ P I I  left to :I jm'g to tlrtrrliiillc~. ;ls :I 
~ ~ r : ~ t t e r  of f:rc.t. I\-htxtllrr t l ~ r  s :~le  \\-:is prol)cl'ly c'o~~dnc~totl 0 1  not. 

4. 1Vlic1~~ ;I tltwl  fro^^^ :I I~usl~:~litl  ;rncl lvift, for tlw r t ?~ l  c>st:ltr of tllcX 
I\-ift. 11:ltl 0 1 1  it only the) follo\vi~~f cwtikic.;~te fro111 thi, ('lilrlc of tlw - ('oulrty ('om$ ;IS to its rswution, to wi t :  "The ~n*i\-:lte P X ; I ~ I ~ I I : I -  

tion of 11. .J.. \\-if(, of .r. t'. .T.. t;11cr11 I I ~  ( 'li:~rlrs .I. IIill. :I I I I P I I I ~ I P ~  

of t l~tl  c.onl't. \\-hic.li I I ~ G I I ~  s;~tisf:~c+ory. it is 111~1('rcd to I)(, I.(%- 

c~)rdrtl." :rml siylcvl "('. .\. 1Ii11. J .  I'.." :111tl :I 11l'oof of tlw rsttc.n- 
tioli of tlir (ltwl 11y t l i ~  s u l ~ s r r i l ~ i ~ ~ f  wit11tw :IINI : I I I  o u l r ~ .  of rtyis- 
tl';ltio~l: IIi,ltl. tli:tt tho iutcwlst of t l ~ ~  \\.if(, i l l  tlic, 1:111tls ~litl  1101 

I':lss. 



J o h n  C'. Jones. Esecutiolis issued and  were, 11y tllc sheriff, 
h i e d  on the mldivided int t rests  of ,John C'. and  ,\tlas Joiies ill 
the premises, which consisted of several tracts.  'I'lle h i i d  na.5 
sold u n d w  al l  the esccutions, and :it tlie sale each tract n-i~s sct 
u p  separately, and  tlie interest of the defendant sold ili i t  a t  o w  
bid. J e s s  Perso11 n.as the piirc~l~asci-.  and  to hi111 t lie sheri f 
esrcuted a deed. 

r 7 l h e  jitdg~iienrs 1113oii all  t11c a t tac l i i i i e~~ts  n - c v  tnlic~i~ b- d~ 
faul t ,  and  i n  a l l  but tn-o against Johl l  ('. J o ~ ~ e i :  :rnd on(. against 
,ltlas. the a t t ac lmcnts  po i i~ ted  out no t ime or  11lac.c f o r  the 
a1)l)e:~ralic.c of the defendants. And  af ter  tlie institution of this 
suit tllc Coulity Court  amendcd the a t t a c h ~ w n t s  so :is to ~nalita 
then1 regular.  Tlie defendant also claimed titlc to thc p r e n ~ i i e s  
by 21 conveyance f rom H i s i c  rTolle~ and  her husband, .Tames C. 
Jolies, n-110 died i n  J a n u i ~ r > - .  1S44. T h i s  deed was offcrscl ill 
criclcncc. a n d  upon i t  is the f o l l o ~ ~ i n g  enclorsrll~cnr : "Tlie pri- 
vate csaminat ion of H i s i c  .Jones. d e  of Janice C'. Jones. ralrell 
b , ~  C'harl(3s -1. Hil l .  a member of the court. nhicl l  being satisfa(.- 
101.7, i t  is ordered to b r  recorded; signed. C'. -1. Hi l l ,  ,T. P. 
l l a r c h  Tcnii .  1823. Court  of Pleas  a i d  Qnnrtcr  Sessioli.;." -If- 
t e ~  tliis. lmt a t  the same t(wi1 of the court,  i> tlie clerk's wrtifi- 
c~r te  of the probate of tlie deed. 1)y XTilliani -1rende1, o ~ i r  of tliv 
s u b s c r i h i ~ ~ g  11-itnesses. alid nn ordcr of wpi.;tration. Tlw (I(,- 
f e ~ ~ d a n t  ohjected tha t  the  a t t :~c l ln~cnts  WIT void b!- reasoli of rlicb 
dcfectz d r c a d -  mentioned. nlld al.<o tha t  thc sales i m d ~ r  tllr 
attiiclimcnt:. x-ere not regnlur. ITndcr the rhayge of tlie conrt 
thc j i ~ y  foimd a rcrdict  fo r  the p ln in t i t f~ .  a i ~ d  the ilcfc~ldnnt 
a l y ) ( ~ : l l d  

I .  J T h e  obit ctioii cannot a \  2111 the defendnlir. TI7(, 
l i a ~  e h~teu so rcpcatedly called on to expres, our  o1)inion upon 
t h l i  cuhject tha t  n e  had. hoped i t  n o u l d  have l~scri n e l l  lcnonn 
to the p ~ ~ f e s s i o n .  T h e  langnagc of tllc Court  i n  S. r .  l i i t i y ,  
27 N. C..' 204, is ciiiphntic-"the poneis resides i n  eJ erv court 
to amend the e n t n -  on i t% n l i n u t r ~ .  or the record; of i ts  order< 
a n d  jndgmentu, i ~ l i t c i  l t ro  f r r n /  and tha t  no court could i n c l d r t i -  
fn i l i j  qus-tion tlie er i ty  of the record a; amended." TS'hcn the 
nnicndment is o r d c r ~ d  i t  is the du ty  of the clerk to obey thc 
o r d ~ r ,  not b -  entering i t  on the reco1.d to be nmclldrd. but alter- 
ing  tlie record itqelf. co a. to answer to tlic amendment, and,  
n h e n  co amended, i t  s tands as  if i t  never had  been clefectirc. 
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Whcu, tl~erefore, the clerk gives a transcript of the record it 
must be so amended, exclusir e of the order ; and if I I ~  s ~ t s  forth 
in  the transcript whenDand how he altered it,  it is surplusage, 
being 110 par t  of t h u t  rccortl. We must take tlie record to he as 
i t  is certified to us by t l l ~  proper officer; \I-(, :trc, not at liberty 
to look beyond it to i i~quirc 11ow it canle to I)r as it is. Gctllo- 
uluy 1 % .  J l c l i e t ~ t l ~ n ~ ~ ,  2 i  S. C., 12.  

The second objection is that the iiitercsti o t  ,John ('. :~utl  
*4tlns Joncs in tlic land were sold a t  onc bid, iustcwd of I) t , i~~r:  
sold separately. Tllrre is no :rlleg:rtioii of fraud in tllc trans- 
action, nor is therc alix ~o i~ lp ln in t  011 the part  of tlitl owners of 
the h n d  that  their interests 11n\c. bccw injnrcd by tlw ~ ~ ~ o d t ,  
pursued. TTc admit it is u n u s ~ d ,  but n.c do not see that it ih 
therefore contrary to law. Tlw lan points out no specific iuodt. 
i n  which a sheriff eliall roiztlziit tlw salc, hut he is bound, 1,- 
geiieral principles, to sell the p i q ) t ~ t y  lcricd 011 in sl~cli n : i j -  a. 
will probablp raise the lnost Inowy. Thc offie(. of sllcriff is :i 

lligldy rcsponsibl(~ oil(>, : ~ n d  in~1c11 discwtion ~ i i l \ t ,  ill nia11y 
cases, he allo~wcl 11i111. In this cnse .roll11 (". and L i t h i  i 7:: \ 
J O I I ~ ~  r\ ('re o ~ \ i ~ c l < i  ot tn o ul~ili\ itltltl fift!~. of t ! l ~  la~ltls 
sold; it might l i a ~ c  ~ W I I  k)(wt6vii11 to  tIlc>111 to  I I : I \ ( ,  t l ~ v i i ,  1 ~ -  

spectire interest wld by the s:1111cr hid;  thc !:111d tlltwl,- 1ni:11t 
ha\( ,  prod~lccd IIIOIT. Rut this W I ~  :L qw5tio11 of f:irt nh1t~11, if 
pert~iicnt  to tlw i~ i - c ,  ought to 11x1 t3 I)WII sub~llittcd to tlic j w ? .  
and n c  cannot \:I>, x i  :I I IL: I~~( ' I .  of la\ \ ,  that thc~ wlc., for tliat 
c n v ,  is :~hsolutclr ~ o i t l .  ,\ftc>r the \:ll,l tl~t' orwer.: n e w  e:~cll 
tlntitled to one-half of tllc I~roct~ds .  :ii1(1 it \\.as the c111t~ of tlw 
sheriff to have applitld the 111011ey to tlle cvcu t io i~s  ac.coldingl.r-. 
Ilri7roic I > .  T71 l f f ~ j ,  3 0 S. C., 1 4 ;  T h o i i r p ~ i l  7.. l l o t l q c ~ .  t b . .  51 ; 
1)ccvis 7.. dhliott, 25 S. C.. I:?!). Tt is admitted by the tlcfensc 
that  tlic land wn, liable to btx bold l u ~ d r ~ r  t l ~ c  caerntiol15. the. 
objections to t h  :~nlentli~lc~llt of t l ~ c  :~~tac.lli:lc.ilt. : I I I ~  tlw  on^ TI-? 

arc  non- consitlcring hcinq i ~ e n ~ o v t ~ l .  ' 1 ' 1 ~  oxilers of thc 1a11d 
do lmr caomplni~l. :lnd tllc p i ~ i ~ ~ l l : ~ s c ~  i+ seeking to twforw hii  
rights under it. 

This I)~.ings ns to tllc 1:iqt oh j (ho11  111:1dc b.r- tllc t l e f t~~~dan t  to 
th(> p la i~~t i f f ' s  riclit of iwol  c ~ y .  IT(, all(,gcs the titlr to IF in 
l ~ i ~ ~ w l f ,  and, to 7)rore it, l)l~otluccd on tbc tri:ll :I drcd f r o ~ ~ r  
EIixlc~ ,1011~s and her husband, ,T: I~P\  C. JOJICS, to onc 1I:lrrison. 
untlcr TI-honl 11c rlainls. Tt is ad~n i t t rd  t h t  vithoiit a priratt. 
examination of n fcinc. corcrl  11:1tl iri ont2 of tlw  nodes pointed 
out hy tllc :I(? of tlw GEIICT:II , I i s~ i~ lh lv ,  l i ~ r  deed Conveys no 
c s t a t ~  ill h r r  lands. In 7 : 1 r 1  I/('<\. 1 % .  TT ' t l uo~ ,  13 S. C.. 306, thc 
iilalnlcr ill n liit>h, ill cr cry (.:Iv, tl~cx l)rir:ite examination is to 
bc co~~t lnc~trd  i.; so fullj- and distinctly ~ m i ~ r t e d  out that IT-e coil- 
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tent o~~rse lves  by referring to it. The w r y  point we arc   row 
called o11 to decide is settled in that case, that  when the wife is 
capable of attending court the deed sha71 be acknowledged by 
both husband and wife ill court, and then the wife be prir i ly 
exailii~lcd by some one of that court. I n  the case before 11s Illrs. 
Jones was present, but there was no acknowledgnient of the 

cxccution of the deed in court, either by her or 11cr bus- 
( 74 ) band. Nor, indeed, as f a r  as the certificates or the cow 

reyance show, does it appear she eyer has legally acknowl- 
edged the execution of the deed or been privily examined as 
required. Lucas 1.. Cobb,  18 N. C., 228. I t  is roid, and con- 
x y e d  to Harris011 no cstate in the land, and the defendant's 
clai i~l  under it is of 110 avail. 

PEE C ~ R I A J I .  Judgmeiit affirnled. 

2. .\ ~)li~intift' i n  a11 :1c*tio11 of rcsslc~lipsif c.nlinot I)e nonsuited. thougl~ 
tllr rert1ic.t of thr jury is for less t11;r11 $(ill. if I I P  tiles :11i :~fkl:rrit  
i n  the ~rortls of t l ~ r  :~c.t of Aisscinl)ly. Iirr. St.. 1.11. 3 1 .  sw. 42. "t11:rt 
thr SUIII  for \ ~ l ~ i c . l i  l ~ i s  snit is I)ronght" (Iwillg orrr .Y;c;O) "is 
~ w ~ l l y  tliic. Imt for \v:r~it of proof I l r  c.:11111ot 111a1tr rrimrrry." 

. ~ P E A I ,  from the, Superior Collrt of T,an- of R \ N ~ W I . P I I ,  at 
Fall Tentl, 1847, Bailc?~. J . ,  presiding. 

This n-as m1 action of c tss1 irn7~i t  brought in the Sl~pcr ior  
('ourt of Randolph. 

Thc following was the case: The plaintiff was nnplovccl 11y 
the defcudant and ot!lcrs. as ail agent to go to L 2 1 ~ h n ~ ~ i a  and 

settlc the cstate of tllcir brother and receire from the 
( i s )  executor his share thereof, and bring it to t l~ i s  Statc. 

The appoil~tment of the plaiutiff mas by deed. H e  n ~ a d c  
ollr3 trip. and nftcr rc t l ln~ing ho111c he made a second, n l i e i~  he 
was shown by the executor a letter from the defendant rcvokirig 
the po~ver, bcforc, giren, so f a r  as he was concer~led. Thc action 
was brought to r c c o ~ w  thr. defendant's aliquot portioli of the 



c ~ s l ~ ~ ~ s e n f  both trips, : I I I ~  also tllc c o i i ~ ~ i ~ i + i c ~ n s  of 10 per c.c.iit 
oli tlic distrihuti\-c s11:ire of tllcl tlefc~itl:illt. It  \\.:I:: ndmittcd 1)- 
the dcfericlnnt that  hc \v:is h i u ~ c l  f o l  oiic~-si~tli  ]IarT of tl~c, c x -  
peliws of t l i ~  fiwt trill. 11ilt i l~s i s t rd  l i ~  \\-:is 11o1i11il for  110 l~:trt  of' 
the weorid. a s  1111o11 t l i ~  I Y ~ T I ~ ~ X  of tlie l ~ l : ~ i l ~ t i f l  11o li:1(1 r ~ m k c d  
tlic 11o~ver of :tttorliey 11y palwl. T l l c ~ ~ ~  \\.ah coiitr:ltlic~tol~~- cr i -  
dciice of the 11:11.ol rtl\-oc*:~tiol~. 011 tl~c. par t  of t111, 11l:liiitiff i t  
was coi~tclidcd that  the lion-PI. n ~ i i l n .  \vl~ic.li 111, acztcti. 1)c)iiig :in 
i i i~ t lv~i icwt  n l ~ d e r  seal. it m11lil liot IIV ~ 'e\ .okid h t  135- :ill iii<t.rll- 
11lci11 of equal (lignify. :lilt1 t h t ,  t l i c ~ ~ , ~ f o ~ ~ t ~ .  \\.Ii(~tlic.r t l l ~  r('\.oci:- 
ti011 n x s  nttcmpted l1y p r o 1  af ter  tlic tc~i~mi~iat ioi i  of tlir, f i ~ s t  
ti<ill. or 117 tlic lcttc~i~ n1101l hi' i~t111m to z\ l :~l l :~~i in,  i t  \\.:I:: ( ~ j i ~ i i l l y  
i n o l w ~ x t i r c .  a ~ ~ d  lie v n s  cwtitlcd ti1 ro(~i\-(.i. tl~c, ilofc~11(1:111t'~ s11:1r(' 
of rlic. c spenx~.  of h t l i  t r i lp .  

I r is  Honor cllatycd tlic' , j i l~,y that  if t h y  hclie\-(d tlicrc Tra; 
:I par01 rercic2ation (if thc. 11on.c~1< c?t' nttcirnc,y h f o r c ~  the plaintiff 
s tar ted upon the iocontl trill to A\ ln l~ : r l~~n ,  tlicy sliould allo\v clnln- 
apes to the nlilonnt of one-sistl~ of tli t~ csl~cnxc; of tl~c. filmit tril' : 
:iiid if tll~;- slli~illd find that  tllcirc' n-:I.; 11ei re\-oc~atioii hi'forc tlic, 
l~laiilt iff left 011 t11c scc.o11c1 t r ip ,  11nt 111:lt tlic 1]on.c1r \r:ls ~(~ro1ic.d 
by lctter a f t w  lie rcnrlied .\l:ihaliin. i l l  tliat vase they s h o ~ ~ l t l  :11- 
lo\r dania,ges fo r  t l ~ c  c ~ s p c ~ ~ s r s  of tire first ri*ip, mid n!<o for  hi:: 
espenws in going io A \ l n h a i ~ ~ a  tlic sccaond tiiiicj. h11t not his ps- 
11eIlvs 11i1mc). 

T h e  juix- retunled n rcrtlicnt f o r  84R.16. b c i y  tile dcfcirilniit's 
s h n l ~  of the cspcnsc? of the first tyill a i ~ d  hi.; >li:11~ of lli i  cs- 
I ~ C I I S C ~  out. tlie ~ ( ~ o i ~ d .  T h e  defcridniit tlicn lnorcd to no l~sn i t  
tlic plaintiff, IT-l~eiw~pon the plaintiff filrd :in :rifidal-it, 
under the act of _ I w m b l y ,  Re\-. St . ,  ell. ::I, 'PC. 12. Set- ( 7 6  ) 
t ing for th  t h a t  tlic surii of $152. f o r  \ ~ l l i c h  11is w i t  \\.:IF 

illstitutecl, n7as jllqtly liiln f r o m  the dcfcnclnnt, lmt tllat lie 
llacl failed to rc,co\-c.r s:~icl s u i i ~  f o r  tlic Traiit of p ~ o o f  of t!icl 
amount  really dnc. Tlio court re f~ iscd  tlw i~~ot io i r .  A\ ~! io t ion  
\r:ic. tl1(>1! inad(, 1 1 ~ -  the dcfcndant to t a s  tlic, pl:linriff n-it11 -1lrl1 
of liis n-itnessei ftlicrc. 11oi11g in :111 t\\.i.iity-tlirc~) :I;  n-(>1,is 110t 
Ircccssary t o  11ro1-e his : ~ r c o ~ i ~ r t ,  and  ~nc.11 :IS n-itrc csamiiicd :IS to 
the conn~iis~ion. ; .  Thc ~notioi i  T T : I ~  i ~ ~ f i i s c d .  11p011 t l i ~  , y o n i ~ d  
that  the!- all  n c r c  rsn~niiiccl :inil tcslificd to wine innterinl fact.  

Thc plai i~t i f f  111i.n m o ~ i j d  f o r  :I ~ic.n- trinl foi* r11i4irev.ticm of 
tlic jiidge i n  c1inrgz. i~~ the j u r y  tlint t11c. ])on-er of :ittnrnc,~- could 
he ~ ~ ~ r o l i c c l  by l ~ a r o l  0 1  117 Icttcr. Tliiz 1,111tio11 \\,:I- :11w o ~ c r -  
1.111~(1, and  110th lmrtic= nppcdcd.  
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S tsrr, J .  I t  is not denied by the plaintiff that ,  in this case, 
i t  ,:I, within the i)on.cr of the defeudant to nut all e11d to his 
agency by revokini his authority. Indeed, this is a doctrine so 
consonmt with justice and common sense that  it requires no 
reasoning to prore it. But 11e contends that  it is a nlaxinl of 
the conllnoil law that (,very instrument must be rcrokcd by one 
of equal dignity. It is true an i i~s t ru~nr>~ l t  U I I ~ P I .  w r l  ca~lnot 
he released or discharged by an instrmncnt not under seal or by 
parol, but we do not consider the rulc a:, :ipl)licablc to the reroca- 
tion of powcrs of attorney, csl)c&rlly to such an one as n-c are 
now considering. The autl~ori tv of an :reCnt is conferred at the u 

mere will of his principal, arid is to he executed for his benefit; 
the principal, therefore, has the right to put an  end to the 
agency n henever Ile pleases, aud tllc agent has no right to insist 
unon actinz vhen  the confidelice at first rci~oscd in him i~ witll- 

L 

draun.  I n  this c a w  it n:ri not ncwisury to enable the 
( 77 ) plaintiff to execute his agcncy that his poncr sllol~lcl he 

uudcr seal ; one by parol, or h -  writing of any kind, n ould 
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1. TTllcre :I \\-itners is eqn:~Ily interestrcl on both sides 11e stands in- 
different. 

2 .ind. tl~cbrefore. n-liere ihc plaintiff nlleged that one T\' was ~ndelrted 
to l i l r ~ i  and the tlefendmt :rgrectl to IIny the tlebt: Hclrl, t11:lt W 
\\:I< n disintcrc.st~c1 and thewfore n competelit nitness. 

~ T F A T ,  from the Superior Court of Lam of W.iyn-~, at Fall  
Term, 1847, Illnnly, J., presiding. 

This \'as an  action of ( I S S U ~ ~ S L ~ .  The  onlp question prevnted  
in the caqe is as to tlic competence of a ~ i t n e s s .  One TVilliam 
Tlicstbrook, being indebted to the l)laintiff, it  xas,  as the plnin- 
tiff alleges, aprwd bc~ t~wen  hill1 and the drfendant that the 
latter shou!d pay the debt. S o  question is made as to t l ~ e  suf- 
ficicncy of t h t  ronsideration for the proulise of the defendant or  
to its being by parol. On the tr ial  Westbrook TTRS tendered as a 
n-itnclss to p row the agrrement b e t ~ ~ ~ e e n  the plaintiff and the dp- 
fendant. Gbjrc'tion n a s  made to his  competence and sustained 
by the court, and the plaintiff Iraq nonwited. And from the 
judgment the plaintiff appealed. 

X o ~ d e r a i  for plaintiff. 
.J. H. B r y a n  for defendant. 

SASH, J. We think there %as error ill thr  opinion given by 
his Honor belox. 

I t  is the well-settled rule that   hen the witness is equallo in- 
terested on both sides he stands indifferent. Smith 1;. 

( SO ) H a r r i s ,  3 E. C .  L., 238. There the action was for giving 
a false credit to Holliagsnorth. His  testimony mas ob- 

jected to, on thc ground that  he XI-as interested, but mas ~rcciX-ed 
by the Coi~rt ,  as he stood indifferent, being liable to the plaintiff 
for the goods sold if the action against the defendant failed, and 
liable to the latter if  it  succeeded. Upon the same principle the 
witness TI-as held competent in the cases of X r r ~ t i n e n 7 ~  1 % .  TT'ood- 
7n1id. 12 E. C. I,., 32, and in Arvi t t  I > .  T h o m p s o n ,  12  E.  C. L.. 
178, and in  col7ins v. ( ~ 2 1 y 1 1 1 ,  23 E.  C. I,., 380. I n  L o i - c t  7.. 

A l  clrrmr, X Wendell. 380, a co-obligor was held to be a competent 
witness for the plaintiff to p r o w  the execution of the bond. I n  
this Court the same point has been decided in the cases of Liclon 
1 % .  Dlrrr7i, 28 X. C., 133, and C l i m m i n s  1 % .  Co$n, 29 S. C., 196. 
A\nd . J U S ~ ~ ' ( C  Soruqe in R O I I ~ .  7.. IT i l l a rd ,  3 C ~ T T . ,  160, lays down 
t11c rule we are discussing, r c ry  niuch as Lord Ken1/m doe$. 
To apply the 1)rinciple of thcsc cases to the present. T l ~ e  nloney 

68 
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sought t o  be recol ~ r e d  by the 1)lnintiff n - a ~  origilially d11(1 froni 
Westbrook, and  thc tleieiid:mt, f o r  a qufficient con~lcieratioii, 
agreed ~ v i t h  tlic, plaiatifi  to y a y  i t  to him. T\-e~tl)rook then 
stood ent i rely indiiterclit Ix~tn t e n  the parties. I f  Cox paid the 
money to the plaintiff i t  non ld  be either a roluntayv l m p e i ~ t  
made  1,. h im.  n h i c h  would  pi^ e him no claim 11pol1 TTestbrook 
f o r  its re turn,  o r  lic n o d d  1)a) the 111oiiq :li a surety, i l l  ~vllicll  
case he n o u l d  l m ~ e  u cl;lilil, and ill ncitlier case n a s  Ve.tBrook 
ail incon~peten t  nitness. If tlie plaintiff failed i n  tlic nct ioi~ 
against Cox, Westbrook n-a. still 1i:lhle to liilil 111)01i the  original 
con t rac t ;  if' lie succeeded lie ~vould  be liable to Cox, not o l d -  foi  
t h e  aixount of the debt, but for  the coits cslwnded by h im iii 
this  case, so tha t  1117 iliterwt l a .  niorc i n  dcfcatilir  t l m i  ill +n.- 
tailling tlie action. 

TTe h a r e  looked illto the  authoriticq cited l)v t11c dp- 
fendant ,  but  do not tliink they interfere ~v i t l i  the prill- j Sl ) 
ciple which gorerlls this caw. 

PER CTRII\I. J u d g ~ l l e i ~ t  r ( ~ \  erqed, a l ~ d  I , (  1 1  i I 1 clil 7 1  (I 1.0 ordcied 

2 .  'l'l~e dcetl of n sheriff. rec.itin: :I jntlgi~~cnt, +>srcwtion :rirtl s:lle. i. 
not evidence of thost, P;r!.ts. 

1. \\'l!erc the q1ieriK"s deed is :111 :ancirlit one and po~sessio~l has I~celi 
licld lllitlcr it. n p~ 'ezn i~~l~ t ion  of ;I wle I I I ; I ~  i~r ise  f1w111 the 1,011- 

tents of thc. tlccvl. 
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I t  ~~--as  further insisted by the defendant that it did not appear 
by the sheriff's deed, or otherwise, that any sale had been inade 
by the sheriff under a ~ ~ c n c l i t i o n i  e.1,pontr.s rorresponding with 
the judglnent in f a ro r  of Hohncs and 13miting. The sheriff's 
deed to the plaintiff, vliich is lnacle a part  of the case, recites 
as his authority for selling the l m ~ d  a r c ~ t d i t i o ~ i  P rpoi~t t s  against 
E1arm:nr Owen, but does not set forth the name of the plaintiff, 
and :-as for a different sum from that in the cxecutio~l produced; 
ilor does it appear tliat any execution in the name of I-Iolilies 
and Bunting agaiust I Iarn ia~i  O m n  eyer was ill the hands of the 
sheriff. The presiding judgs was of opinion that, under the 
circumstances, the sheriff's dcrd conveyed no title to the plain- 
tiff, who thereupoil subn~itted to a nonsuit, and appealed. 

S ISH, rJ. 111 tlw opiilio~l of the judge belov ITS entirely con- 
cur. Tlis plaiiitiff claims to be a purchaser at an cxecution sale 
~ m d e  by thc sheriff. I n  order to sustain his title, i t  is sufficient 
for 11ii1i to $110~ a judgiilcwt. exccution sale and tlic heriff 's 
dccd. IIc did show a ji~dgli:(>lit i n  faror  of IIollnes a i ~ d  T3~iilt- 
i r~p  ag:~ilist IIarllra~l On-SII alld :ill  execution, but 11e Iia. entirely 
failed to qlmn that tliat cxccntioii, or any other soffic.ie~lt onc, 
t.1 el* n a. in tllc l~a l ld i  of thf hlieriff, or \\:is qo a t  tlic tii11c. of the 
alleged sale. TIw shcrifl"~ &ed is not c.ridencc of the fact, nor 
c1oc.s it ict forth tliat sxecutioi~ or  an^ other ral id oile. I t  is 
t rnr  tlis rccital ill a sheriff's ilcccl is 110 part of i t ;  the deed is 
good n itliout it,  :mcl of course, if 11s ~iiisrecite the execution untlcr 
~ ~ l i i c h  ~ I C  ~el l s ,  or rwitrs  no c~xecution, his sale is liererthelrss 

good if, a t  tlic t i~lie hc liiakcs it, he has ill his hands a 
( S3 ) ral id one. But a inorc serious objection to the plaintiff's 

recovery is tliat t h e  is no eridence ill thc case that the 
sheriff e v r  did make any sale of the land in dislmte. When a 
sllwiff rcwircs an rxwution it ii l ~ i s  duty to levy it,  and ~nnke  
pnblic iale of the pro1)ertv so lericd oil ; lie canllot dclirer it to 
tile plaintiff in the cxecution in satisfattion of his debt, nor can 
he sell it  at prirate sale; and until he does sell it  as the Inw 
dirrcts his dcrd can convey no title to the purchaser. Tt iq the 
judgment, execution, sale, and conreymlce by hill1 that conipletes 
the conrcrsion of the property. 

There is no return upon the ~ e n t l i t i o ~ l i  e,pouccn bv the sheriff 
of any sale, nor is i t  essential there should be. T h e n  made it is 
not conclnsire on the lmrties, but mag be co~ltrorerted, and if 
omitted, may be snpplied by testimony trlirr~lde. The sheriff 



N. C.] DECElIUER TERM, 1 i 4 7 .  

( ~ ' i f c i l :  IItr~,tlill 1 % .  ( ' ~ L P c ~ , ? ,  4s S. (~'.. 137 .  1::: : Isli ' , .  7 % .  . l~ril~.c,c,.u, 
66 S. C'., 553 : ./oicr.s 1 . .  S c o l f .  7 1  S. ('.. 19:; : I ' P I I !  b~i,tot! I;. Illlrc- 
Rtrr. 7.i S. C.. 300 ; Erlua~~tl,s I.. Tipfoi, .  77 S .  C. ,  225 : Rolli~ts 
1 % .  H P I ~ ~ * ! / ,  T S  S. (1., 348 ; TT7cti~li:-r,igl!f 1 . .  l ? o l i l ) i t f ,  1.3; S. ('., 27 7 .  

2. \\'IIOII t l ~ c ~  I I I : ~ ~ I I  I~otly of tlie 11ciu~c~ I Y L ; I ~ ~ Y ~  to  1i1,. i l l  I;r\r. tll(\ c l \v(~l l i~~g-  
Ilo~ise of .\. (,:i(.li roc1111 lost t11;lt c~l~;~r : rc~tcr .  
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leave home, locked tlie door of tlic shed-roo~~l alrd took the key. 
H e  then welit anag,  learing Caudle and his wife ill the 

( S5 ) house, and directing tlieni not to let ally one in. After he 
had gone the defendant caliic to the house with Caudlr 

and a11otllr.r lmwm to take possession of it,  and the defendai~t 
was 1st ill by Candle a ~ ~ d  took possession without objection from 
C'audl(1. .\fter he liad thus taken possession lie asked where 
Kitclli11's property vab, and was told by Caudlr that it was in 
the shed-rooni, and the defendant then broke open thc door of 
that  room :md, with tllc assistance of Caudle, reii~orcd the things 
out of tlie room. 

'I'he court i~~s t ruc t ed  the j i q  that if Caudlc. was left in pos- 
session of tlie iuaiil body of the house. and had let the defe~tdant 
illto it, the defendaiit \:as not guilty on tliat part  of the case; 
but that if Kitclii~l liad put liis property in tlie shed-room, and 
locked it, and carried away t l i ~  key, then the breaking oljen the 
door of that room and taking out Kitchin's property ~ i ~ a d c  t l ~ c  
defendant guilty of a forcible w t r y  oil tliat part of thc cast,. 

The defei~dant, being conricted, appealed. 

A t t o ~ n c y - C k ~ e ? . a l  for tlie State. 
S t ~ m l g ~  for defeildant. 

( Sf3 ) I:r FIIII, C. J. Thc Court is not, upon this appeal of 
the defcndant, called on to speak of the position first laid 

down to the jury. Perhaps its correctiwss might be found to 
depe~ld ~ilucli up011 sonre inquiries of fact to be passcd 011 by the 
jury, as  to a d ishon~st  cor~ccrt of ('aucllc with tlie defendant to 
surre~rtlcr to hi111 liii elnplo-cr's poisession. I t  is thc other part 
of the i~~st rnc t ion ,  on n hich the verdict mas founded, that is now 
before us. I t  dors not seeill to thc Court to be correct; and o?l 
that  ground, witliout considering anv other point niadr~ a t  the 
trial, we tllitrk the verdict must b t ~  sct aside. 

r 7 I hat  lmrt of the ins t r~~ct ion ,  taken in connectiori rvitl~ the 
eridel~ce and wit11 the prerious part  of thc charge, a s sunw that 
in fact and la11 the defcndant had peaceablr and justifiably 
entered the llousc, and Tyas peaceably possessed of a11 that part 
of it which is called the main body. That  heing so, the defend- 
ant, \re think, was ]lot gnilty of an indictable trespass ill break 
ing into the other room. That  room had ncrer b ~ c n  sc,rered 
from the other parts of the house so as to make i t  a screral 
tci~enlent mid gire it a distinct character as the dnclling-house 
of Kitchin. The whole was but one dwelling-house, and it was 
the dwelling-house of Kitchin exclusively, for  Caudle had no 
possession of liis o~vn ,  but mas there merely as a servant. R. 



1%. Ecl,tli'tt. 20 s. c5., 170. 7\-11('11 i l l ~  d ~ f ~ l l d : l l l t  1l:ld j s; ) 
gained pcacenblc adnii-\ion into the 1lo11w. a i ~ d  rl:~i!iiilig 
as oniier,  aiid l l a ~ i n g  i n  fact the tit lr ,  11xcl tdwi i  :rrtual a i ~ d  
peaec~ablr l io .~ewon of tllo n l i o l ~ .  c,acc.l)t tlle O I I O  rooill. n c, t l l i i~k  
tha t  room, tliongh lorlied, c.:lmlot he tretited a <  a ili+tmct t(wtx- 
nieiit, :1nd :14 the  dn  elling-ho~lw. ~c~pnrn tc~ly .  of ICitchin, to vlii1.11 
tlic nen l i o w c ~ i o a  did not c~ tcnc l .  Tnt lcr  hnch circui i l~t :uicv 
it  iwlils clear that  it  cwdd not he la id a s  h13 clnclliiiq-honw ill 
a n  ~ndic tn len t  fo r  hurpl:iry hy n th i rd  per-on. 7Vllcil tlic m a i i ~  
hodv of the lio~iqc r c a m l  to lit., in Inn.  tlic tlnclli~lq-hou-e of 
Iiitc.hili, each room lost that  c.l~:~racntcl~.. T h e  n liolc. n as but o l ~ c  
t m c i ~ ~ ~ l i t :  a n d  wllen t l ~ c  dcfrntlant took tlic, p o w w i o n .  tha t  of 
Iiitcliin crnsed t h r o ~ l g l i o ~ ~ t ,  slid the defcndalit \\-a. not guilty 
of snrc~..i\-c foi~cibl(~ ~ l ~ t i . i + .  :I\ f i ~ ) n i  OIIC roo111 lie t~ntercd into 
nnothpr. 

PER CI RI UI. TTi2n!'t t J  ( 1 1  t ~ o r o  0 1  d o r  ~ i l .  

2.  One :~c:lin.t wliolll ;I ,jn(lcc~~wnt I~c'fore :I  ilincintr;~te has  l)rcl~ oli- 
t ; ~ i ~ i ( v l  1.i1111li1t ;~ t t :~ i .k  l l i i l t  j~ltl~'il i( '~lt .  011 the :ro~uld tll;lt he n-ns 
not  tlnly sc~r~-otl \\-it11 l~roc~cws "1' ilotifit~tl of the t l ; ~ y  :11ltl 11l;nc.e of 
tri:nI. 1:nt to n ~ - ; ~ i l  llinlsclf iif 1 l 1 t w  o l ~ j t ~ t i o n s  tlir tlrfc~id:lnt n1u.t 
iml~t';~ch tllc j~itli.il~cnt t l i r t~t l ) .  11y :rlil~lic:~tic~n ~ I I  tlic i~~;lcrisir;ltt' 
or to :I I~iellcr tl . i l~~un;~l to set it ;~<itle or t o  n ~ c r s e  i t .  

A i ~ , r , ~ i ~  froili t l ~ ( '  S l l l i c r i o ~  P ~ l l r t  of $:~n of T V  \I Y F .  a t  Fal l  
T P ~ T I I ,  1847, S J r r ~ l t j ,  .I.. prciidinq. 

The  plaintiff iqsucd a nnrr:rnt in  drht  on n not? :rrl.ainst tlw 
dcf(wdant a.; the adnlinistrator of .To1111 ?T. B r i q . .  d e ( ~ : ~ s e d .  Tt 
 TI-^, wtiu.nrd hy tlir c o ~ ~ s t n h l c  ' L E s ~ c ~ ~ t c d . "  and  tllc j11-ticc of t l ~ e  
peac2c made t h ~ r ~ o l i  the f0110~~i l lc  ~ n t l . ~ - :  " r l ~ ~ l ~ i i ~ ~ l l t  r o n f r ~ ~ e d  
to thc officrr by  the admini;trator,  A h o n  F. I l o v s ,  for  the slliii 
of $1.5, n i t h  ii1tere.t f rom 1 J a n u a r y ,  1843. a n d  cojts. 24 
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1842. I,. Cogdell, J. P." On the same paper the magistrate 
made further entry : "Execute the goods and chattels of the de- 
ceased, and scll to satisfy the above juclg~nelit and costs. 24 
April, 1845. L. Cogdell, J. P." 

r 7 l l l e  constable returned thereon ~ u l l u  b o i ~ i r .  On 10 June, 
1847, the plaintiff bro~lght the present writ by n-arrant in 

( 89 ) debt on the above, as a judgment, suggesting a drrcr,stai+t, 
and seeking to r e c o ~ ~ e r  from the defcndant de b o n k  pro- 

p r i i s ;  and, after a judgiuer~t for  the plaintiff, out of court and 
appeals, the case came on to be tried in the Superior Court on 
the plea of nil rlebet, that there was no such judgn~ent, and 
fully admil~istc~rrd. 

Fo r  the defendant it lvas insisted that  t l ~ c  cntrp on the orig- 
inal warrant of 24 April, 184.5, n a s  not a judgment by the mag- 
istrate, but s i ~ i ~ p l y  a meinorarldui~l of a conr-ersation between 
him and the officer and nothing more; mid, secondly, that  if to 
be considered a judgment, i t  was not valid against the dcfend- 
ant, because he Tvas not s~ni i l i lon~d to appear for trial a t  any 
particular time or place. The first point thr. court rcwrred by 
consent of tlic parties. On the other the clcfendm~t offered the 
constable ~ l l o  returned tlic warrant as a witness ; and hc depoqecl 
that he did not give tlie defendant notice of the time aud place 
of trial, but that  the reason was that, n.11ea he served the war- 
rant, the defcndant told hi111 he did not IT is11 to attend the trial, 
and was ~vil l ing a judgment should be rendered against him. 
Upon this erideiice the court directed tlic jury to find the issncs 
for the plaintiff, wllicl-I was done. But tlie court, being after- 
w r d s  of opinion for the defcndant on 11ic point reserved, sclt 
aside the rcrdict, and ordered a n o ~ ~ s u i t ,  under tlie a g r ( ~ ~ ~ e n t ,  
and the plaintiff appealed. 

,If orclocni for plaintiff. 
Husted for defendant. 

Rum~r ; ,  C. J. The Court does not colicnr n-ith the opinions 
given by his Honor. The proceedings before single magistrates 
are generallv informal, and the Legislatl~re requires that they 

shall be favorablv col~sidered, if they cml be seen to be 
( 90 ) substantially sufficient. I t  seems to be straining this en- 

t ry  most unreasonably when it is read as nothing Illore 
than a memorandum of a conversation between the magistrate 
and the constable. To  hat end mould a memorial be made of 
such a conversation? Would the justice hare  thought of issu- 
ing an execution on i t ?  Or can me undtrstand the justice to 
ha re  supposed that the constable could take a confession of judg- 



merit, to be entered b -  the ~ii:igi-tr:ltc. :if'ttsrn-:rrd-:I I. i t  ~ l o t  
ratlier to be understood tliat tlie justire 11ie:ult to s v  that  lie did 
iiot give n judglllelit by dcf:~ult. hut t11:lt tlic. elc4clid:1l1t vo l i f~-e~l  
tlit' debt to thi' colibtal~lc. :[lid that  lie, tlic. ~li:i,cistr:~te~, g:.a~(> tlic: 
judgliient 011 tlicx e ~ i d c ~ i r o  of t l ~ v  coiistahlt. ! 7'llis 1:1<t sceliiis 10 
tlie C'ourt to  bc the f:iir slid ~(.aso11:111lc i l i t e r l~~c tu t io l i  of \v l~a t  
\!-as done hy t110 justire. Tl~c,  1 . 1 1 ~ 1 . -  n.:!.: i~itr.iicl(d :I-: :I ju i lg~i ic~~it  
1iy some m e .  :uid n . h ( ~ r h c ~  tlie 1ii;lgihtr:l t ( ~  (111t~red i t  :I.: tlie jllclg- 
i11~11t of l ~ i ~ i i w l f '  o r  of t h  (~111~t:a11lc. ( ~ a ~ ~ i i e i t  1 ) ~  w ~ i ( m ~ ~ l y  ~ O L I ~ J T ( ~ .  

Tlw j ~ ~ c l g ~ n c ~ n t  I~I I I . :~ .  t l~(~roi 'ol~c~.  IJ(> i ~ e ~ - ~ w ~ d ,  :1iic1 juclg~iioiit VI I -  
tercd f'or tlie l)laiiitiff u l~o l i  tlie nw1ic.t. 

TT71iat has  breu said is s~lf ic ic~l i t  to tli.;liow of' thct c:iuscl. y i ~  
~ v c  tliilik i t  i ~ i ( w l ~ i b m t  oli 11:: to saj- iurtlicr tliat tllc~ elcfcwtlalit 
oilgllt liot to bar-r bcrn allo\vocl to ntt:lcsk tlic, jndgliic~it on tlicl 
otllrr ground,  tha t  lit, \\-;I.: uot (1111y scrvcd x i t h  l)rocapli or noti- 
fied of the &I!- slid place of t r ia l .  T)uiil~tl(~es tliosra art' proper 
p rou~ids  f o r  iilll~c~acliiiig rlw juclgl~ic~iit, bur that  iiinst IJ(> d o ~ i e  
diwctly upon  an alil~lirntioli  lo  rlicj liiapistsatc, o r  ~ $ 1  a liiglicr . . 
tI'ibii1i:il. $?I i t  ; ~ > i , ~ o  ( I ?  i ' ~ ~ . \ ~ ( ~ l ~ . P  ii fo r  ?h:lt (.:I~,L%~, :!!!<I i-: 110t 
open to tlic 1~:lrty colla tc~s:ill~. ~vlici,  :I 11 c.sc.c.~~tioi~ is i w l d  ( 1 1 ~  

debt l ~ s o ~ ~ g l l t  oli t l i ~  ,jnelgiirc.lit. Slic.11 is c .ol i rh~siv~~ly wrrlcd t o  
be the h n -  ill r c y c ~ . t  of jn t lg i i i c~~i t~  of c ~ i l i i ~ s  ot' rc~c~ortl. , ~ / , ~ i j 1 , 1 ~ ~ 1 ~  
1 .  O I ,  19 . . I :  I I I  I .  t f  6 s. . 6 It  i. 
t n l e  tha t  it  \ \ - : I  othcr\visc a t  ci)iniiioii 1:11v i i i  1 ~ 1 ~ e r t  of 111c' 
proceetliiipa of i l~ fcs ior  tsil,vnlnls, ~ i o t  I ~ r o c . w c l i ~ ~ g  :ic~~oscl- 
ing  to tlie course of thc ro11i111o11 lalr.  Bnt tllat. 113s 1iw11 ( 9 1  ) 
altered hcrc 117 rhc Ecr-. St.. ell. 31. wr.  1 0 .  n h i r h .  ill 
re-riinctilig 4 ETcn. IT-, cli. 3::. : ~ l t c ~ i ~ d  it h>- iiicluiliir~: j n t l s ~ n c i i t ~  
!rc.fow a si11,ql1. ina,qistr:ltc~ 11:1\.i1ig ,jilris(li~tioii of the' s i l l~ j (~( . t ,  
and  p ~ ~ t t i l i p  t l l~ l i i  011 t l i ~  sniiie f o o t i ~ ~ g  n-it11 tilo+ i l i  :I coni-t of 
r i ~ o r e l .  I t  i q  iliiplicd, llieu, un t i l  t11(~ jutlync.~it 1w -c,t n ~ i t k  or 
reversed, that  t11r liiagiatratc fo~iliel tll:rr the. \v : i i~ : i~ i t  \;-a:: 11or 
01117 excc.utcd, h t  d11ly csccntc~l  1,- tllc. : I P ~ J O ~ I . ~ ~ I I ~ ~ I I !  of soiiic 
rcr tain dn>- a ~ i d  l~l:im> of t r ia l ,  :11id t11:lt ~ I I ( ~ , C I I I ( ~ I I ~  ~ J ~ , O Y ( > S  it,c(.lf 
to bc riglit slid the i i r a t t c ~  ca:iiiliot lw iiiqllirrcl of incidciltnl1:-. 

I t  is  t o  IF f ' i l ~ ? h ~ r  rminrlrcd tlmt tlic! 1)laiiitiff is c'lititlcd to 
jndgnic~lt not\vitlistaiiding thc. ~eu1ic. t  is silt.irt oii tllc i s w r  on 
the  plea of l ~ i o ~ i o  nr l , , i i , c i s f r . i r~ . i t .  fo r  tll:rt plea \\.:is i11iill:lt~rinl. a s  
tllc fo rmcr  judgnlnit is c o n c l ~ ~ s i r c  of ;rswt.. L ' I ~ ~ ~ ~ ~ I ~ J  /,. P(>fr tx ,  
3 T. R.. 685:  Lnvs 1S:'S. Re\-. St . ,  ( ~ h .  46. wc. 25. 

PER CI'RIAJI. c T ~ ~ c l g l ~ i e ~ i t  fo r  plaintiff. 
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( 0 2  ) 
PATRICK JIcDOWE1,L r. S'I'EI'IIES ERAIS1,ET. 

1. \Vlierr a party, :ippealinq from the County to the Superior Court. 
has gixen but our huretj on hi? appeal bond, the Superior Court 
111ay \ u ~ ) p l r  this defect by l~erniitti~rg the ap~c1l;ult to g11 e bond 
with tn o suret~es in  the lattcr court. 

2. On S U C ~  n bond the saine cunim:lry judgment may be rendered as 
if it had been regularly tahen in the County Court. 

APPEAL from the Superior Court of Law of EL)GECOXBE, at  
Fall  Terni, 1847, Batt le ,  J., presiding. 

This suit mas brought in the County Court, and after a 7-er- 
dict and judgment against the plaintiff, he appealed to the Supe- 
rior Court;  but he gave bond with only one surety. At the 
term at which the transcript was filed the defendant moved to 
dismiss the appeal because there was but one surety to the appeal 
bond. The  plaintiff then showed that  the defendant had, during 
that  term, summoned witnesses, and, by l eaw of the court, lie 
filed a new bnnd with two sufficient sureties for  the prosecutiou 
of the appeal. Whereupon the court refused the defendant's 
motion, but allonled him an  appeal. 

S o  coumel for plaintiff. 
R. P. Moore for defendant. 

RTBFIS, C. J. The Court thinks the decision of his Honor 
right. X o  weight is  allowed to the circumstance that  the de- 
fendant took out subpamar, as hc might not then have knowll 

of the deficiency in the bond; and the iiiotion, we think. 
( 93 ) is in due time a t  the first term and before the trial begins. 

I t  is not witl~iil any of the cases in which it has been held 
that the appellee waived his right to a better bond by his laches, 
for in neither of them n u  the motion a t  the first term. Fergu- 
son I . .  XcCarter, 4 N.  C.,  544; W a l l a c e  a. Corbi t ,  26 X. C., 45. 
lTnless waived by his delay, the statute expressly requires that  
number a t  least; and the court would haae been hound to dismiss 
this appeal if such a bond had not been given. But we think 
the n e v  bond mas an  answer to the defendant's motion, for i t  
fully meets thc purposes of the act and the ends of justice by 
effectuzlllp securing the appellee, and, substantially, by the 
means prescribed in the statute. Although the proper bond was 
not taken at the proper time, yet the Court has the power to 
supply the oniission, as was done with respect to certionm' bonds 
in the cases of F0.r 7'. flteele, 4 N .  C., 48, and Rosseau T .  Thorn- 
berry, 4 N .  C., 326. The act of 1810, Rev. Stat., ch. 4, see. 16, 

i(i 



ETA\TE TO TITI: 1-i.l- o r  . \ T I i T S S O S  .TI<T~'I~'T:I~l~S r. TITOIIAIS I.. T.I:.\. 

_I~PE.L~,  froin the S i ~ p ~ r i o l -  Colirt of I,:ITI- n f  C.\YKI;T.T., nt F a l l  
Term.  1S17, E n i l c y ,  .T.. prc~it l i i ig .  

Dcht  on the hond ,gircn b ~ -  the dcf~ l~ t l : rn i  h a .  n q  ~ l l e r i f i  of  
Casn.el1. T h e  lireach na.ipicd is in i ~ o t  11ayinp. to thc relato1 n 
;nm o f  m0nc.c- i.ol1cc.tc.d liy a d ( , p u t -  of r l~r  ~ C ~ P I I J ~ I ~ I ~  011 :I / ; ( , I . ;  

f rrci irs on a jndpnent  of :I jlisti(sc of t l ~ e  I>C:ICC in hi; f : a ~ n ~  
ngni i~st  on(, Pn l l i~cr .  Plea. c o i ~ d i t i o i r ~  l~c~i~foi~iiictl. 011 the t1.in1 
the defeliw II-:I; that  the depnt- 11nd : ~ t  tlw salne tim(> n f i l ' 7 . i  



IS THE SUPREXE COURT. [30 

fcrcias on a judgment of a justice of the peace for a larger 
( (35 ) sum in favor of Palmer agaiust the relator, and that  on 

receiving the money for the relator on his execution he 
applied the same to the satisfaction of the c.xecution a g  " i~ns t  ' 

h i m  Upon erideilce to that  effrct the defendant prayed the 
court to instruct the jury that  he was not liable in this action. 
But the court refused to give that instruction, and directed the 
jury that  the defendaut was liable ill this action for the sum 
collected for the relator, unless lic conspilted to the application 
which the dcpilty made of tlic money. Verdict aud judgment 
against the defendant, and appeal. 

IIIoreliecrd for plaintiff. 
E. C;. Reude for defendant 

RUFFIS, C. J. I t  seems to be the rcceired doctrine in Eiig- 
la~rd  that  monev cannot he take11 on a iiwi fncios. I t  has. 11ow- 

I J 

mer,  bee11 laid-down by thc highest court in this country that, 
x711en in  possession of tlic debtor, i t  may be. 2'urtz(~i- 1 ' .  Fet~clall. 
1 Crouch, 117. On that point, me believe, that  caw has bee11 
gcncrall- t~pproved. Tt alio deter~ninccl that  the sheriff callnot 
applv to the sa t i s fac t io~~ of ail cxcw~tion against a person money 
11 hich he reccired on an c,xecution in fax or of that  persoll. For,  
until it  be paid over to tlic l):lrt>-, it  is not his good?. The courts 
hare  exercised a jurisdirtio~i, n hcre there arc nlutlial jndcmei~ts 
bctnecv~ tn o ])ersoiis, to h a w  one set against the other and satis- 
farti011 arcordinply cl~tcrcd-chl)ccially when one of the parties 
is inqohm~t.  That  is ]lot a t  all under the statute of ict-off, as 
t l ~ c  jndgiir(wti are already existing, and the oppor tuni t~ '  for 
plcncliiiq the sct-off has p s > e d .  I t  is a11 i~rstance of a surnmar- 
equitable jnrisdiction o1c.r witors, cxcrcised for the snvi~ig of 
capeilsei and the promotion of justice. So, too, there h a w  bccu 
caws in n.hich nioncy. raised on a n  execution for a pcrson, has 
been applied by the c o ~ i ~ t  to a judglncnt there against that  per- 

son or. to an cxec~~t ion  in the h:mds of the sheriff. But  
( 96 ) this last is not obligatory 011 tlw court in c r c r -  rase. 

O ~ r f o n  7.. IIill. 3 S. C., 47. Tnclced. rnorc recently the 
notion swms to he prel-ailing in England that it ought not to 
he done in any <.as(,. K n i g h t  I ? .  Cridr l l~ ,  9 East., 1s; TYillinnts 
2'. R m r ,  3 PI'. R., 376. I I o w c ~ c r  that  may he, the jurisdiction, 
supposing i t  to exist, belongs to the court and not to the minis- 
terial officers. I Ie  cannot go out of his writ,  and has no power 
to apply money, which he ones to or has reccired for a defend- 
ant ,  in discharge of an c~xccution against l1i111 or his propert?. 
There is  no authority for such a power in the sheriff, and that  



A \ ~ ~ ~ . ~ ~ .  from ilic S n l ~ c r i o r  Co111,t of I,aw of (;I~.\sVII.!.F, a t  
Slle(kt1 Ter111 i i ~  S o ~ ~ u l l ~ ( ~ ,  l>-k7, 1 ~ 1 1 f f I ( ~ ,  .T.. p r r s i d i ~ ~ g .  

This  is a procwil i~ig nncicr tlic act giritlg datnngw to i 97 ) 
tllc on.ncr of stock n-liicli I l n i  I ~ c c ~ i  i i l jmed 11y n~iotlicr.  

tlic frccliolderq to bc ~uiimlniicil. 
I n  the Supericr  Collrt tlie niotioil T Y ; ~ "  n~-crr111eil. F r o m  t l ~ i i  

jnrlgmen t she n n.: :rllo~iecl to :rplicnl. 

Sasrr .  .J. 1 1 1  Thn-s 1777, ch. 111, t l l ~  Lcxri.lnturc decl : l i~ f o ~  
what trc+linc.scc: c*ommitted hy tllc stock of oirc nlan 11po11 the. 
e11i~los!~~1 gu11111il. of :111c1111c>r t111. l:!t11~1~ <11:111 11e c ~ ~ ~ t i f l e d  ~ I ~ I  I Y I I W  

~ ~ c ~ i s a t i o n  i n  d a m a g c ~ .  :lnd IIOTT- i . l l ( ' ~ -  shall 11c nict~rt:~inc.d. Scc- 
tioil 2 dcclnws n-lint sl1:rll l ~ c  :I snfticic~llt f c i i ~ c  in Inn- to  pi^? 
the o&cr n rirlit  of coilil)laint f o r  l x i ~ i g  t r i~.~l i : rsei l  on,  niid 



section 3 directs that  upon complaint m a d ~  to a magiitrate he 
shall cauie t n o  freflholders to be sunili~o~ied, xho,  together n i t h  
himself, shall r i e n  the fence of the person compla in i~~q,  n here 
the trespass is alleged to h a w  been conlmitt~d,  aiid ascertain 
whether i t  is such as the law requires, and if it  is, n h a t  tlan~ape 
he has sustained, and certify thc same under their hands and 
heals. The damages so assessed arc made recorerable before any 

tribunal  ha^ ing cognizance of them. Section 4 makes 
( 98 ) provision for the recorery of damages by tlie onncr for 

injury committed to it, and directs the same ljrocw~dings 
as ill section 3. It is under this section that  thesc ljroceedings 
haxe heel1 instituted. This act garc no appeal to either party. 
The report made by the magistrate and tlie tx70 freeholders n.as 
conclusi~c. SC~SOH c. Ste tc (~ / t ,  6 S. C:, 298. The oppression 
and injustice which might be effected under a proceeding qo 
contrary to the principles of the conlmon law came uudcr the 
consideration of the Legislature at its session in 1831. Ch. 2, 
secs. 2, 3. This act clmlged the mode of obtaining judgnlcnt 
for the damages assessed by the magistrate and frceholder~,  and 
authorized the lnagistratc to gire a judgment forthrrith if the 
damages Twre not iminediately paid. Tt also renlo\ ed the objec- 
tionable feature of the old law bv g i ~ i n g  the right of appeal to 
either party. And it directs that  when the case is carried into 
the County Court thc trial shall bc in r i l l  respects tle nocto; the 
parties are perniitted to l)lead, and issues are to be made up, as 
in cases of actions of t r~spass .  This prorision extends to inju- 
ries of both kinds. I n  either case the cause in thc appellate 
court becomcs, as to all subsequent proceedings, a regular suit. 
The proccedings before the magistrate and the frcel~olders, then, 
answer 110 other purpose than as the fouudntion of bringing the 
cacp into court, and the court could takc no notice of any defect 
in the certificate of thc mtgistrate and the freeholders, because 
it is superseded by the appeal. This results from the spcrial 
jwovisions of the act of 1831. But i t  does not follow that  the 
party considering himrelf aggrieved by the jadpinc~nt of the 
~ ~ ~ a g i s t r a t c  cannot h a w  a rerision of any crrors in thc 1)rocced- 
ings. l ' ~ o  remedies are proridcd him, if any does (,xist ill the 
proceedings out of court: 't'hp p a r t -  injured may rcnlmc. his 
casc into the Superior Cowt  by a w i t  of false judgmn~t .  w l m e  

tlic errors complained of lllag be rectified; or, if 11c wishes 
( 99 ) to place hin~sclf upon the mcrits of his cause and to con- 

trol ert the facts, he may demand a tr ial  by a jury, in the 
x a y  pointed out in the act. I f  the dtfeudant in this casp had 
chosen the former course, there is little doubt the proccedings 
would hare  been quashed for the 11-ant of seals to thc ccdf icntw 
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of 1 1 ~  nlagisr:xtc, :111d. fi~eeholdei~s. Tlic.11, :IS to tllc :11l(ycd 
ddccr  i n  tllc n . :~lmii t .  wliilc it  is a t l l~l i t r id  tlint i n  c w r y  caw the 
1noees:'. x1iic.h stalid.; i l l  tilc pl:rc~, of ; I  eIccl~ir:~tioli, ~iiiwt sllov 
a c ; ~ v  substanti:rll~- ~ ~ i t l i i l l  tlir jiii,isdic.tion of t l i ~  m:lgistrxte. 7c.t 
i t  1 1  1 l ~ : ~ ~ t i ~ l : r r  c c t i o ~ ~  1 I I  I 1 1  It 
rrfc.1.. . r s c ~ h ~ s i ~ c ~ l ~ - ,  to tllc I I I I I ~ I .  of tlc.iq~:rtilig the f ro~l io lc le r~ ,  
aild, tllcrcforc,. if :l good ol),jwtioli ;!t ;rll, is illlili;ltc~l.ial to the 
c d m i t r o ~ i ~ i y  i11 the 111we11t qt:~g(l of i t .  :i111~. : I >  v c  1i:l~v : ~ l w : ~ d y  
sllou-11, t l ~ o  procc.cdings of thc i rc .c~ l~ i~ lc lc i~  \\.el.() ~-ai.atid 1,y tlicl 
nplw:ll. C'oli>cqi~cntly i t  i h  of 110 iiilpoi.t:~nc~c~ I I O I V  lie\\. t 1 1 ~  
71-err ~ ~ ~ l i i l i i ~ ~ ~ e d .  
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any ir1trrfermc.e n it11 his right5 arid pririlegcs as coll~lllisiioncr, 
and that the refusal to let lii111 take into his cliargr a11d custody 

the wrecked goods was such an iilterfcrenw. TTndcr this 
(101) cliargr the jury found a verdict for the plaintiff, and 

from tlw judgiitel~t thereon the defenclants appcalcd. 

Hrcrth and . J o ~ d ( ~ t l  for plaiiitiff. 
A. JIoore for defendants. 



S. C.] DEC'E:MI:ER TERM, 154;. 

- ,  
nrclcked property .i pel' ccLilt, ~ t c . . ,  a ~ r d  ill c . : w  of tlw I , ~ J I I I O I ~ ~ ( /  of 

~ v r c ~ l ~ d  1j1~i)pl3ry 1):- tIi(. O I \ - I ~ ( T .  111crrl1:111r, co11~ig111~1~.  (11. . . 
tlrc>ir agent,  fi,oill the, c i~s to ( ly  of ally ( 2 0 1 ~ ~ 1 i ~ ~ s . : ~ o ~ i ~ ~ '  \viilioiit :I 



right or p r i ~  ilege m u w l  to the p l a i~~ t i f f .  m d  tile other drfcnd- 
ant. n l ~ o  actccl nndcr hi* authority arc, protcctcd 1). his i~iniin- 
i t .  The act na.: intcaclcd. not for the benefit of the co~iimis- 
-ionrrs of vrecke, but for that of thp on-ner9 of the property. 
Tf. 1vlie11 tlir roods are stranded. tlicrc i,  no onp of tlw nerwnr 
c,liuri~tr:~tcd in the act prcscnt, thc la\\ placeq the proprrty in 
the harids of thc co~~nnissiontr .  and 110 one can r i rh t fu l l r  n-ith- 



the cornit>-, poor :iiicl school t : ~ s c ~ ;  eecondl-, f o r  failiiig to ml- 
lect and  pay  owl3 .  1-l)o11 tlw r r i d  thc relator,  ill o rdc i  t o  sllon. 
the assessment of t a w ;  fo r  1 M 2 ,  l ~ r o d l ~ c e d  the recoi,il.: of the 
X a r c h  Tcrin, 1511, of tlic ('01111tp Conrt  of I3rl111s\viclc, froin 
which i t  :11111eared thirt tlircf' riiagistrattl.; 0111:- v e r e  on thi, hencall 
n ~ h e n  thc tnses n-ere laid fo r  tha t  - e a r .  T o  show tliat the dcl- 
fendant  Voodside had  duly r e c e i d  t l i ~  list of tas:ahlcs tlic 
relator p i ~ o ~ e c l  tliat a c o l , -  of i t  had h w n  l l rn ldd  to llim froill 
tlic clcrk of thc  Couiit- Court ,  hut tha t  i t  Trax not sigixd or ill 
an- other  n-ay aut1~c~iltic:rted by liiiu. T h i s  r~-id(~iic'c I)eilr,c I > \ ) -  

jcctcil to, i t  n.as p rored  that  thv t1cfcntl:rnt TT-oc~dsitl(, 1l:id :i(~lil!~\\-l- 
edged t h a t  he had rc~ceired tlit~ taxes fo r  tlint pear and  1i:itl f : i i l d  
to ]lay tllenl orel*. O n  the, 11ai.t of tllr defci~tlnnts it  n-as ol)jcc~cd : 
f i r s t ,  t h t  i t  required a ~ ~ ~ n j o r i t y  of the nlapistr:itc,i of t h r  roi~i l ty  
to la>- the tnses, and ,  ns only t h w c  nrJi3r oil the, Gr~i~ch a t  the tiliie. 
tlic tases  n-cre la id i n  IS&?,  tlic : I . ; S P S ~ I I I ( ~ I I ~  \r:as i lkga l ,  2111d. 
i n  fact.  no t : l s c ~  n-clrc2 :~ssewpd f o r  t l ~ t  y~:11': . v P ( ~ ~ I z ( ~ / ! ~ ,  if the 
taxes n-ere legally laid, thc  0111- n-arrant o r  : i ~ ~ t l i o r i t v  n-liirl~ tlio 
?herif? could hn~:c t o  c'o!l:~t t l ! r ~ ! ~  \\.:IF :I c.op,~: frcl!!r t h r  !iqt f;,!t~l 
ill the  ofice of t l i ~  Coullty Court  Clc1.k ni1i1 l ) i ~ ~ l w r l y  : ~ n t l m ~ t i -  
cated h p  h im,  TI-itl~out nllic~ll llr cwnld ilot cwll(~c~t: ant1 f h i i , / l l ! / .  
tlint hie ackno~1-1cdgmc.1it. :IS above .;t:ittvl. (wild ilot ili.;pei!.;t, 
~ r i t h  t l ~ c  copy of t l i ~  t:rs list. nor  \r:!.: i t  nil;- c~r idc~i~c~c~ np:aiii-t 
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iff 's bo~ids, uti(7 elo t r l l j  other, l ~ u s . i ~ l c ~ v s  t l i ~ ~ t  ir t t , i r j o t . i f ! /  i s  ~ ~ c j r i i i ~ d  
t o  do ,  ri.llic1l . v l~ i r i l  l ic cts r t r l i d  t r s  i f  t lo ic i~ i iy ir t tcc~, jor i t ! j  of s i ~ i r l  
justic.i,s." This  a r t  n-ould seem to he w f i c i e ~ i t l y  explicit. The11 
a conrt ro~~sic; ts  of niore tlian tn-o ~ ~ i r l ~ i h c ~ r s  a major i ty  is coiiilw- 
t r n t  to do all rlie busiiicss n-hie11 tiir court can (lo n l i r ~ i  2\11 the  
iiwiilhers are prcscilt, nnless the Lrgislaturc ot!ic.r\i-iv d i r w t .  
5 .  1 .  I 2 s. . 5 B l ~ t  to reniore all  do~th t ,  if ally sllonld 
esisr,  by Laws 1835, ch. 4:3, sec. 4, it  is specially prol-idctl " that  
tlic jnstices appoi i~ ted  u i l d ~ r  tliii act to hold .said co~i r t s ,  or a 
~ c ~ , j o i , i t , ~ ~  of rllcni, shall be competent to do i111c1 1wrforni ally 
~ i l a t t e r  aiid esercisc all  the rn~thor i ty  and paver n-hicii 1,- t he  

ex i s t i i~g  l a w  a ~ ~ ~ a j o r i t -  or sere11 ~l iapis trates  a re  required 
1107) to do." By Laws 1790, ?li. 331, sec. I, axid l S l 4 ,  ch. 372, 

-ec. IS, :I ~l ia jo r i ty  of t h r  act ing justices of the c o u i ~ t y  
n-ere ~ y u i i w l  To bc prcw11t to lay tlic county taxes. and  these 
rwo act> were e111l)odictl togethcr into one act ill 1S36. mid ill 
t h a t  forni a re  r e - r ~ ~ a c t c d  Rcl-. St . ,  ch. -38, sw.  1. B n t  t l ~ c  
2tcSts of IS31 u ~ ~ d  1St33 were not affected h r  tlic a r t  of 1SXB. f o r  
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please, pay to tllr sherift' the alliount of his tases, :uld 
his  receipt will be a >ufficipl~t discllarge, a i d  will be suf- (10s) 
ficieilt to c l ~ a ~ g c  tlw sureties of t l i ~  -1lcrift' nlrd iiiak(~ ~ I I ' I I I  
: rnsnerab l~ ,  lrccause the  c i t i z e ~ ~ ,  117 rd'creirce to the rcturiis i n  
the clerk's office, may  scc3 n h a t  ailrolult of tnse,s is dur, f r o m  l i i i~i ,  
mid the s l i~r if i '  is the only p t ~ r w l ~  TI-110 call rightfully r w c i r t ~  
t l~e in .  

011 the th i rd  1ioi11t n.c t l~ in l i  111(1 d ( . f (wv fails.  Scction 1. ch. 
43, L a w  1x44, lirol-ides " t l ~ n t  i l l  :rrtion:: Lrol~gllt upon t l ~ c  offi- 
cial boilds of sheriff's and  other public officers, ctc2.. n-llci~ it  lllny 
hc ueccssary to p r o w  a l l -  ofiri:rl dcfault of :nry of the said ofi-  
cers, a n y  receipt o r  ~ ~ l i r ~ ~ ~ l c d g i i i c ~ i t  of such offiwr or  ally other 
mat te r  or th ing  which 117 l a n  n-onld he ad i~~isx ih le  aird coilllle- 
tent for  o r  tou-ard pro~. i i lg  tile s:uil(>, against s11c.11 officcr lii~ll- 
Lsclf, shall i n  l i k ~  I I I : I I I I I ~ ~  iie : a ( h i ~ s i l ~ l ( ~  :111d miirjict(wt" agxiirst 
his sureties i n  ail!- action 1~1irrc~ they a w  tlrfcndnl~ts. I t  valr- 
not he questioilcd tha t  tlw ac~k~lon-l(~dgl~ic.lit of rht. shcrifi', TYood- 
aide, was adl i l i~ciblr  :ig:~iiist liiirl, n11d tlicwf'orc~ it  ~ v a s  e q ~ ~ : r l l ~  
e o l u p ~ t e n t  a p i n q t  his s ~ ~ r e t i e s .  

PER PI-~1.111. t J ~ ~ d g i ~ ~ m t  rc>~-t>rs(d, :ri1(1 :I ~ P I I  i ~ , c  , 1 ( '  IIOI.(I 

a n - a r d d  

::. Sotliii~a is off;rl ;rt ;I fislrrry \\-lric.l~ is tit for food. ; ~ i r t l  is c.oilsnil~c~tl 
or sold for tlint ~)nrlloqr. 



by the plaintiff, Itcjad, to the tlcfciidaut, Granbrrry, ill 1937. 
Read leased to G r a ~ ~ b c r r y  a fishrry, adjawlit to lii* farm, on 
C'liowa~i Itirer, and (ira~iherrg cm-(wanted as follon s : " , h d  I, 
the said Josiah Grauberry, do for inyself, illy heirs aild assigni. 
promise and bind ourse l~es  that the said Wilson ltead sllall h a w  
and cj~~joy,  for and in consideratio11 of the above-named p r i ~  i- 
legcs, all t l ~ e  offal of said beach, etc." Two breaches were as- 
s~gned,  ar follons: F i ~ a t ,  that the dofendant l ~ a d  not pcrmittrd 
the plaintiff to haul a11 the offal off the be:rch, a ~ ~ d  scr .o~zdly ,  that 
the de fe~~dmi t  had tlili~inished the quantity of offal b j  putt i i~g 
up in gros5, witl~ont cutting and trimming, scrc l~  l ~ u i ~ d r e d  har-  
rels of herrings during the fishing season of 1845. Xisoil mas 
a partner with Grmlbcrry in the leasc~. On the part of the dt,- 
f e n d a ~ ~ t s  it n a s  iusisted that t h t~y  had :I right to put 111) as many 
l~e r r i~ lgs  in gross as thcy thought 1)rol)er. To rebut this dp- 

f w w  the philitiff co~~ tended  that in 1837, nlicn the cor- 
(110) e ~ ~ m l t  was executed, a11d always before that tililr., tlw 

1)racticc. of t l i ~  fisheries on tile , \ lbei~~arl( ,  Sonnd a11d 
its tributaries, wliere this fisher- i, situated, was to c ~ t  and 
trim all the herrings that werc put 1111. 111 order to establisl~ 
tlw cxistn~ce of this clisto~u the plaintiff i n t rod~~ced  tn.0 x~ i t -  
nesscs; bv one 11c prored that, prclrious to 1837, such \ \as tllr 
custo~n a t  t n o  ipccified fisheries on that somid, both n.licii leased 
out a11d whe11 worked b -  their onmcri ; hut ill l~eitller rase v a s  
thv 11 itiwss able to tmtify that, n l ic i~  lensed, thc h c r r i n p  n-crc, 
cut a ~ ~ d  tri111111ed at thosc fishcrie~, mldcr :I c o ~  cilallt in t l !~ lcaw 
or nnder any general custoi~l. Hc fnrthcr 3tatc.d that t l i t v  ww 
n i a ~ ~ ~  ot11c1- fislleries 011 tlw . \ lbe i~~ar lc  Sonnd, bnt 111, had no 
knonlctlgc of ally such enston1 or l~racticc a t  thcni. T l l ~  other 
witncv 1)rolcd that, p r e r i o u ~  to 1540. Ilc had w r y  little k ~ ~ o n l -  
tdqc of the fishing hus i~~ess  ; that it  n7as not u i~ t i l  1848 that the 
fiillc~i'li~r11 co~liil~elictd p u t t i ~ ~ g  up gross h(,rrii~ps, but it was 
admitted that, before 1837, tllc fir11(3r11ie11 did p11t 11p what arc, 
called r o c - l l c ~ r ~ * i ~ ~ y  for fanlily uic n liich xiere 11ot cut or trilnmed. 

'I'lic defmdal~tq i ~ ~ s i s t e d  that thcrcl was no sue-li :ili~hiqnity ill' 
thr 1e:is(~ to :r~tliorizt~ tlie introdilct io~~ of parol cxrid(wce of 
any ns:rgc or c u s t o ~ l ~  to explain i t ,  and t l ~ a t  tllcrc, n.ni no clri- 
drwcc of a n y  usage or cnstoil~ that 11-odd girc to the words of the 
leaic an artificial meaning; that the word o f lu l  had a precise 
and definite, ~~leaiiiilg, and that thew 11 as no cridci~cc to author- 
ize tlic j i ~ r r  to i~ l fcr  that it nns  used ill tlw c20~cnamt in any 
0tll(T srnsc. 

His  H o i ~ o r  i~iqtructed the jury tliat the word " o f c r l , "  used in 
this lease, 111ig1lt he csplained hv ( Y ~ ~ P I I C P  of the c l l ~ t o n ~  of 
cutting and trilinning fish that  were canglit a t  tlir fi.;hrrics on the 
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dlbeinarle Soulid, a t  and before tlie date of the lease; that it 
was in eridencc before them that, at and hefore the date of thc 
lease, it  n a s  the custom at the l a r g r  fisheries oli that sound for 
the fishermen to cut and tr im all tlie herring3 they caught, 
except a few barrels of roe-herrings, p u t  up  for family (111) 
use;  that it  Ivas for tlieni to say ~ ~ h e t h e r  the evidence 
proved the c~istom or vhetller the contract n a s  not made in ref- 
erence to such usage ; if they did, they vould find for the plaintiff. 

There w s  a verdict for the plaintiff'. and iron1 the judgnieiit 
the defendant appealed. 

Iredell  for plaintiff. 
.I. Moore for deiel~d:mt. 

SASH, J. We think his IIolior erred ill his instructions. The 
~ ~ o r d  offal, if not in general a. word of art ,  may he quch in the 
relation in nhich  it is used in this 1)articnlar huiiness, and, 
therefore, lliily adluit of p r o 1  evidelice to slmn ill n hat sense, 
according to tlie custoill of f i~hing,  it is used. Hut here there 
can be no pretense that there x a s  an:- erideiice of a general cus- 
tom among the fishenncw upon the subject. Two 17-itilesses nercl 
exainined to this point. The first stated that for nine years 
before 1837 lic had l i ~ e d  as an  orerseer upon a plnntatioli to 
which was attached a fishery. n-hich \\>IS under lcase duriiig :r 
portion of that time, a ~ i d  that both the lrssce and the olmpr. 
after the expiration of thc lease, mere ill the habit or custoin 
of cutting and trinmiiiig the lierri~lgs for market;  and that thc 
same custoni existed in an adjoiiiiiig fishery, but he expresdy 
stated that he did not l i l i o ~ ~  wlietl~cr the lessers of those fislicrics 
cut and trinllned their hcrrings "in iionforniity to an existing 
custonl or in execution of the terms of their leaac." H e  further 
stated "that there ncrc  t t ~ n i i y  other fisheries on the Allbeniarlc 
Sound, but that  he had no acquaintance with ally practice ob- 
servqd at them of cutting and trinlnling all the herrings caught 
a t  them." The other ~ i t n e s s  stated "that, previous to 1840, he 
had c e q  l i t t lo  a c y i ~ c ~ i n t o t ~ c ~  with the fishing bnqii~ess, and that 
it was not until 1542 that the f isl~er~neil  began to put up  
fish in gross." Sei ther  of thcsc xitnesses prore the exist- (112)  
ence of any g e n c ~ a l  cu\ to~n npon the subject. Out of the 
many fisheries on the Allbeillarle, the plaintiff has selected two- 
how near to tlie one leased by tlie defendant is not stated-and 
asks to hold them bound by the course pursued a t  them. The 
second IT-itness knons nothing of any custom of any kind pre- 
vious to 1840. I f  the above evidence Tvas properly received by 
the court, it certainly was not such as vould anthorizc the 
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jury in fillding the existence of any such general cnstom as 
~irould co l i t r~ l  the plain and natural import of the nords used 
in the lease. S o r  is there a~iytliirig in the case to show, if such 
a custom did exist, that  it n a s  so general that  the parties in 
contracting this lease nlust be presumed to have had reference 
to it. 3 Pk. on Er.. 1-110 and 1412; Hecrlcl 1 % .  ( 'ooper.  3 Gwen- 
leaf, 32, cited there. T h a t ,  then, is the natural meaning of 
the ~ i o r d  oftal '  The best lexicographers define it to be "naste 
meat, carrion, refuqe, that nhicli is t l l ro~in  away as of no ralue 
or fit only for beasts." 'SYhen uqed ill a covenant of this kind i t  
must mean that portion of the product of the scinc ~ h i c h  is not 
used for food, and all the portion of tllirt which is used for food. 
and nhich  is taken from it in p r ~ p a r i n g  it for market, or mer- 
chantable fish. a i  by exposnrc has become unfit for such use. 
Tl ..- : L  l l uo  1, ufteu :~al,l,ri~s that nia11>- fisL are caugllt vhich  are i ~ o t  
fit for food, and very often, from the great abundance that are 
caught, Inany become spoilt; all these, as n r l l  as the cuttings 
and tr im~nings,  are o f t r l ;  and these constituted n h a t  the defend- 
ants corenantrd t h ~  plaintiff should enjoy. T e  consldcr noth- 
ing as ofin7 at a fishery nliich is fit for food, and i~ consu~iled 
or sold for that purpose. H a r e  they been  guilt^ of the first 
breach assigned in the plaintiff's declaration? TTe think not. 
I s  the second breach sustained, by proof that in barreling their 

fiqh n hole they hare  violated their contract ? lye see no 
(113) restriction in the corenant as to the mode of preparing 

their fish for nlarket. I t  is 1 ) ro~ed  by the plaintiff that  
all the fish caught nrerious to 1837 vcre  not cut and trimmed. 

L 1 

for m a n -  were barreled. as roe-herrings for familp uie. Her- 
rings so put up  are neither cut nor trimmed. T h e r  do not, 
therefore, furriisli near so hiucli offal as t h o v  ~vhich  arc so pre- 
pared for niarket. JThat if the defendants, instead of putting 
up a fen. barrels of roe-herrings, had so prepared for niarket 
all that n7ere fit for such purpose: would it liave been a riola- 
tion of his corm-ant, e w n  though one-half or tvo-thirds of all 
he caught were so prepared? Certainly not ; and pet the profits 
of the plaintiff would, in that  case, be as much diminiqhed as 
they are now, accordinq to his complaint. 

TTe are of opinion that. under their lease, the defendants had 
a right to prepare their fish for market in a n r  way their own 
interest niight dictate, and that  in barreling them in gross they 
have not riolated any right ~ i ~ h i c h  the plaintiff has reserved to 
himself. The plaintiff might, if lie had so chosen, hare  ex- 
pressed in the corenant in what manner the fish should be pre- 
pared for market. They xvere his propertv, and the defendant 
could not hare  thrown them axyay unless the plaintiff had been 
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guilty of unnecessary delay in r e m o ~ i n g  them, nor hare  given 
them army, or sold them, or in anv ninl~ner appropriated t h h  
to his 01~11 use. 

PER CTRIAJI. Judgment r e~e r sed ,  and :I vci1i r .e clc n o r o  
awarded. 

2 .  Ere11 if this \\-err c ~ i t r ; i r t  \\-ithill the s t t~tute  of fr;rncls (Hrr. 
~ t ; r t . .  (.11. xr. sev. 1 0 ) .  i t  I\-auld not 11r recluisith th;lt the written 
cwiltr:rc+ sl~ould s r t  fort11 the 11nrtic.nl;lr considrrntio~~ : 1)ut to this 
c*oiit~.;~ct tlic st:rtute (loes 110t i~pply. I t  is :I ilel~t of t l ~ e  t1efeiltl;rnt 
l ~ i ~ l ~ s e l f .  :~riuiilg U ] I O I ~  ;I i i t w  ;ri~tl originnl c~oi~sitlerntioii of loss to 
t l l ~  111;1i11tiff : u ~ l  Itnietit to thr  d r f r ~ ~ d : ~ l l t  by 111ei11ls of the ~(111- 

tr;rc.t I ~ e t n e r l ~  these 1);rrties. 

4. The co~ltrnct of g u ; ~ r ; r ~ ~ t y  is 11ot like that of il~tlorselnent in the 
$tric.tness of tlirir c.o~ltlitio~ls to 1 1 t h  o1)serrrtl o r  in the collscquellce 
of their I~onol~ser\-;r~l(~e, .\ gn;~r;~l l tor  is not (lis(.li;~rged sinlply 1 ) ~ .  
the ncg1igrnc.e of tlic other p ~ r t y .  Inlt Ire 111uut ;rlso silo\\- a loss 
I I ~  i t :  if ;r 11;1rtiml;1r loss. he is c~sollt~r:rtril 1 , t ' r ~  t c r ~ i t o ;  if no  loss, 
11e rr111:1im litrl~lc for 111e n-hole d r l k  

_ ~ P P E A L  from the Superior Conrt of Law of SIAIPSOS, at 
Spring Term. 1847, Buttlc, d., presiding. 

This is an action upon a g u a r a n t ~  of tlie note of Dar id  Ulrdcr- 
rvood, n-hiell the defendant passed to the plaintiff's in test at^ in 
par t  p a p e u t  for his crop of cotton, and m ~ s  tricd or1 the 
general issue. The  guaranty is i n  these words: (115) 

C r ~ n - ~ o s ,  1 Nap,  1840. 
This is to certify that I pass over the follon-ing notes to 

Street Ashford for value recei7-ed, and I do agree to make 
them good, should any of then1 not be so. One note of J. S.  
Chesnut for $136.05. One note on, ctc. The above notes are 
made payable to me. J o ~ s  R o n ~ s s o x .  

91 
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It appeared upon the trial that Ashford issued a writ against 
rnderwood, in the name of the defendant, on the note in q u ~ s -  
tion, on 4 February, 1841, rejurnable to the County Court on 
the third Xondav of that month. and that it x7as not executed 
in eonyuerice of Underwood's haring gone out of the county 
on bus~ness. The plaintiff ga l e  evidence that an  uliccs was is- 
sued, and that the defendant v a s  about serving it. and ~ v a s  
prewnred by the prcsent defendant, who told him not to do so, 
as Uiider~vood x i s  insolrent, and he (Robinson) ~ o u l d  hare  to 
pay the debt, and did not ~ i s h  to be put to any further costs. 

Af ter rards  the plaintiff brought another suit against Under- 
u w d ,  aiid got judgment in SOT-ember, 1841, but was unable to 
l e ~ y  the money, as all Underwood's property Ilas sold uilder 
executions on 12 April, 1841, and he v a s  aftervards insolreat. 
The  defendants afterwards mentioned to the sheriff that  he made 
llinlself liable for the debt through ignorance, and he sent vo rd  
to the plaintiff that  he IT-odd still pay it if tlie plaintiff nould 
take a certain clainl on another person. The plaintiff declined 
doing so, and demanded the inoney froni Robinson, ~ h o  refused 
to pay i t ;  and this action lvas brought in February, lS43. 

The courlsel for the defendant contended that. as tlie ~ n a r a n t v  
L 

did not elpress the consideration on which it slas given, it was 
yoid under the statute of frauds. But the court held orhwwise. 
H e  further insisted that  the defendant had on17 bound himself 

for  the solvency of Cnder~i~ood a t  the time the guaranty 
(116) n a s  given, and that ,  as lie did not fail until nearly a year 

after~vards, this action would not lie. And also, that the 
defendant was. at all events, discharged for the want of due clili- 
geilce of the plaintiff and his intestate in endearoring to collect 
tlie money from Undern ood. 

The court instructed the jury that, by the proper comtruction 
of the contract, the defendant was bound to make good the notes, 
prorided the plaintiff could not collect them by due diligence. 
The  court further stated to the jury that the plaintiff had been 
guilty of laches in respect to Underwood's note, which TT-odd- 
prevent a recovery froni the defendant, unless they should find 
from the testinlony that  he had  mired his right to take adran- 
tage of i t ,  and that, if they should believe the evidence, that he 
did so waive his right and promise to p a 1  the debt, the plaintiff 
ought to recorer. T'erdict and judgment for the plaintiff, and 
the defendant appealed. 

Badger for plaintiff. 
Strange for defendant. 

02 
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RUFFIX, C. J. I f  thir x-ere a contract, ~ v i t l ~ i n  the act for the 
p r e ~  ention of frauds, Xer. Stat., ch. 30, see. 10, it n ould not he 
requisite that the n rittcn coaltract should set forth the particular 
consideration, but i t  is sufficient to arer  and establish it by proof 
cdiunde. ,llille~- v. I ~ c i n e ,  18 K. C., 103. But this is not a case 
within the act. Although, in one sense, it  is a promise to an- 
snTer the debt of another, yet it  is not  imply and lnerely that, 
but is, i n  another sense, the debt of the defendant himself, aris- 
ing upon a new and original consideration of loss to ~ l l e  plain- 
tiff, and benefit to the defendant, b~ nleanq of the contract be- 
t~veen these parties. To such promises the set does not apply;  
and the defendant's oral engagement nould h a ~ e  bound him. 
Cooper 1.. C h n m b e r s .  13  K. C.,  261; -1dcotX. 1 % .  Fletning. 
19 N. C., 223 ; D ~ l T ' o l f ~  1 . .  R n l ) i l u d ,  1 Pettrb, 476; 3 (117)  
Kent Corn., 122 ( 5  Ed.) .  

The meaning of the g u a l ~ m t y  cannot be doubted for a nioment. 
I t  is said that  "not bc so" restricts the guaranty to the ~o l r ency  
of the debtors a t  the time of the bontract. But an  agreement 
"to malce a debt good, ,sho~ilcl i t  not lie so," taken cren literally, 
is not merely an  engagement that it i s  good a t  the monlent of 
speaking. The party is to ansnw,  "slrould the debt not Or 
good." When?  TThy, certainly, c hen payuent  shall be re- 
quired in a reasonable time. The intention was that if the 
inonep could not be collected from the debtor by due diligence, 
then the defendant sl~ould make the note good, that i q ,  by paying 
the money himself. 

Upon the other point the Court may, perhaps, he unable to 
administer strict justice b e t ~ ~ e c n  the parties by reason of the 
omission of the plaintiff to set forth in his exception the period 
a t  which Underwood's note came to r n a t u r i t ~ .  so that it mielit 
be seen whether the plaintiff has discliarped the defendant by 
his laches. Upon the .upposition that he had,  n e  do not, in- 
deed, see any error in the opinion gixen by the court, that. if 
the evidence m7erc believed, he had x i i r c d  the laches and bound 
himself b -  his intcrfclrcmce with thp procecdinp against lI~idel-- 
wood and his ~o1unt:try proni iv  to pa? the clcht, without an? 
further proceedingr of thy plaintiff. Tlic defcndnnt k n c r  all 
the facts nhen the note fell duc, and n.as trandcrred,  vhcn  tlic 
suit Tvas hronght, and the insolrenc>-, at that time, of ITn(ler- 
~ o o d .  Tt is a settled rule in rcy-r~t  to the undcrtnking of :ul 
endorser that his promise, r i r h  R kno~rledqt of tlic factq. hinds 
him, though, but for the. pronlise, he  odd h.c cl iqrl lnr~~tl  h7 the 
laches of the holdcr. It is not seen that thcrc can l ~ c  :I clistinca- 
tion in that respect hct~vccn a liability ~ipoli an endorscnlent o f  
a note a11d upon a guaranty of it by a y a r a t c  i l~q tn~mcn t .  Tn 
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6'1,zitll 1 . .  J l ~ ~ g i l ~ ,  1 4  S. C., 511, i t  seems to have been taken 
for  granted that  a qubsequent promise to pay the debt 

(118) would excuse p r e ~  ious laches. A n d  the Supreme Court  
of AIassacllusetts has  directly decided the poiut tha t ,  not- 

lritl istanding gross ~iegligence of the holder, the guaran ty  ni l1  
be continued or  rel ived by a new promise made  with a ful l  
knowledge of the facts.  Lqigourr~ey 1 % .  TT7etilcrell. 6 Uetcalf ,  
5.53. T h e  plaintiff n-as obliged to use the name of the defendant 
i n  suing Underwood, and  it  must be urlderstood as  a par t  of the 
contract tha t  he v a s  a t  l iberty to do so. B y  his  orders to the 
slieriff, tlien. not to s e n e  the wri t ,  the defenilai~t,  i n  t r i~ t l l ,  inter- 
fered with the  rights of the plaintiff by  a violati011 of his agree- 
ment and laid a just ground for  a n  unconditiollal promise froill 
him to pay  the  money. 

But ,  fo r  the reason before ~nent ioned,  if there v e r e  all error  
i n  the last point,  the judgment could not be reversed for  i t ,  be- 
cauqe, as  the facts  a re  stated. no laches can he iilferled, and  the 
real error  i n  the  case was ill advising the  jury,  upon  these facts,  
tha t  tlicrc h a d  been lacllec. 'I'll? contravt of guara11t.r. is  not 
like tliat of endorsealent, ill the strictness of the  conditionr to 
be ob>erved or  i n  the coaaeyuences of their  ~lonohscrrance.  E s -  
act pu i~c tua l i ty  i n  prcqcnting the note f o r  p a ~ n l e n t  and  gir i i ie  
notice of its dishonor to  ail endorzer is  indispe1isa1)le to charge 
h im,  and  11r is not obliged to clion tha t  lie has  i ~ l c u r r c d  ally lo<> 
b the  n a n t  of it .  B u t  a guarantor  is not d i~c l la rged  silnpl- by 
l l eg l ie~ l i r r  of t h  other p a r t r ,  but 111, niust also s h o ~ \ -  a 105s by 
i t :  if a par t i a l  loss, then he is esolierated 1110 firnto: if i t  h a <  
produced 110 locs to him,  he re~l lains  liable fo r  tlie n hole debt. 
S tory  Proln. S o t t ,  see. 400. FTere tllc defendant s a y  1 1 ~  .us- 
tailied a loss by  the neglect to snc 1-lldernood before hi. iuqol- 
I i n  1 ,  1 1 .  B u t  he doe. not sl1on7 t h a t  the plaintiff 
could lint h a w  cued. so 21s to hal  c lmt his escciitioll on the 
debtor's p roper t - .  before thc sale of i t ;  fo r  the Court  camlot 
asqmuc that  the note v a >  due before February.  1841. or t h a t  
the plaintiff h a d  i n e r e a d  the  dt4cndailt's risk by g r a ~ ~ t i ~ l p  in- 

dulgence to t h r ~  debtor, o r  tha t  tlie plaintiff c o d d  h a w  
(110) done better to .ccure the  defendant f r o m  loss tlimi bv  the 

*iiit, ~l-llicll rhc, dcfcndant stopped b? his direct imq to the 
slicriff and his c i igage~ile~i t  to  pay  the molleg, n i t h o u t  a n y  fur-  
tlier pur-ui t  of r n d c r n o o d .  

T h e  nhole  fountlation of thc dcfenqe, thereforc, failed. 
PER Crxrav .  J u d g m e n t  affirmed. 

C i t ~ r l :  F t r r , o v  r . I l i~apir~5,  33 S. C., 1 7 4 ;  hols r .  B e l l .  46 
S. C., 33; ,Tr~ i l , i i~s  1 .  PPUC?. i l l . .  41;; Roli~lci~zil I . .  R o ~ k o .  49 
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K. C., 339; Kctzyo~r  c. B ~ o c l ~ ,  7 2  IV. C., 5 5 i ;  T l i o r n b u ~ g  c. X a s -  
ten ,  88 N. C., 295; Tunstri l l  r .  ('obb, 109 S. C., 3 2 5 ;  b'ullircrrl 
v. Fie ld ,  118 S. C., 360; H u u ~  I.. Burzc~ell ,  119 S .  C., 547; Iiczll 
v. JIisenheirner,  137 S. C., 1 % ;  S(itterjie1d c .  K i n d l e y ,  144 N. 
c:, 461. 

Wli tw,  oil a sc i .  f u .  i ~ q t i u s t  b:~il. the l)lr;~s wtJrt>. iio crc. so. issued a11d 
payi~~r~nt.  :tnd the jury fomitl all tl lo issues iii f:~r-or of tlie drfelitl- 
aiit, this (luul't will 11or ilicluirt, iiito tl~c\ c.orrec.tiltlss of the clinrge 
of the judge a s  to one of rlir lilt . :~s oi11y. tluit of the r:rliility of the 
C'U.  S U .  

APPEAL from the Superior Court of Law of BRCXS\T-ICK, a t  
Spr ing  Term, 1847, Llirttle, .I., presiding. 

This was a s c i w  filcitrs against the Sheriff. of Brunswick 
County as special hail for one Dar id  Treadnell, against whom 
the plaintiffs had 1ecciT crcd a judgiwnt. The defendants pleaded 
trul tie1 7ecord, pa! inent, statute of liillitations, iio c c r .  sir. issued, 
110 ctr. at/.  returned. Muell coiltroT ersy existed as to tlie suffi- 
ciency of the ( ( 1 .  w. The presiding judge charged the 
jury that the ( u .  sa. produced vaq void. as not corre- (120) 
spondillg n i t h  tlie judgniel!t ; nllereupol~ they returned a 
verdict i n  faror  of the dcfendalit oil c r l l  the ibsues; and froin 
the judgment tlie l) lai~it ifb appealed. 

S o  coui~sel for pl:ii~i tifh. 
Strtrnge for defeiidmts. 
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3 .  TT'l1el.e slnres art) Iwlnc~;ltheil, the stzttute of lii~iitntions, i n  be1i;rlf 
of one n-lio has pnrc~li:lsecl tlielii froiii a stranger :111cl liept tl~eni i11 
]~o-h~ssion thc wcluisite tiill@. gives a title :ig:~inst the executors. 
:1i1(1 :I sulmequent :isscnt by hi111 to the legtlcy n-ill not eii:~ble the 
legatees to s~ i s t i~ i i~  a n  :~~.tiori for the slnres at Ian-. 

2. The s;~ring of i1if:~iic.y. in the statute of Iiiiiitations, n s  to slarrs is 
11i~:il1t for one \vlio lias nil original cause of action at lt~n-. 

APPEAL from the Superior Court of Law of Casxi ELL, at Fall  
Term, 1847, Bailey, J., presiding. 

Thc plaintiffs arp the children of Lucy Bennett; a d  the 
action is detinue for a slave, S ~ l r i a ,  and ?ex era1 of her children. 
Pleas, U O H  detirlet and statute of liniitations. 

The negro S ~ l r i a  formerlv belonged to Enlanuel Ticks .  of 
Nottoway Cou1it~-, in Virginia;  and t ~ o  or three y a r s  before 
his death he lent her to his daughtcr Lucy, then the ~v i f e  of 
Walker Bennett, of the same county. Soon afternards T a l k e r  
Bennett reinored to Casnell County, ill this State, and hrouqllt 
the slal-e, then a girl, with him. On 15 January,  lq19. Eman- 
uel T i c k s  made his will, and therein bequeathed as follox~s: "I 
gire and bequeath unto the children of niy daughter, L u c ~  Ben- 
nett, Sylvia and her sister X a r y ;  all of which, n i t h  their futnrc 
increase. I gire to them and their heirs former. I t  is 111:- d l  
that TTalker Bennett .hall 11ot l l a ~ e  thr  liqe or control orer  the 

negrocs g i ~  en a.; abow to my danphter Luc:;'. cl~ildren ; 
(122) but if she s u r r i ~  cs him, then my daughter, Lucy, m a -  

hare  the use of the said negroeq during her nidonhoorj, 
and no longer." The testator died in 1910 ,  and his d l  n a s  
1)rowd and letter5 testanientary granted to the executors in Feh- 
war>-, 1q10. T a l k e r  Bennett continued in poqses-ion of Syl- . . 
r l a  111 Cawe l l  County until con~cx time in 18.31 ; and llc then 
.old and conr-eyed her to the clefendant, TT'illia~nron, nlro has 
q i ~ ~ c c  b r m  in poswsion of her and her icsue, as the\- ~ n e r r  born, 
up to this time, clainline them as his on-11. Xalker  9ennett  
died in 1835 and Lncr Bennett in 1845. The younee-t of the 
plaintiff. came to full age in 1838, and t l i i~.  action nnq brought 
in October. 1846, after a demand. There TI-as no e ~ i d ~ n r e  of 
an express assent of the exccutolXs to the legacy to the plaiiltiffs. 
On the part of thc plaintiffs the deposition. of the e ~ i , r ~ i t o r s  
Trerc take11 in this canqe, and they identify the plainriffs ns the 
children of Lucy Bennrtt,  and also tlir noman Sylvia, now in 
the defendant's posses~ion, as the negro p i r n ~  11. tllc grand- 
father's r i l l  to the plaintiff.. 

96 
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L-pon the foregoing ca.e the couniscl for the ldaintiit'r insi-ted 
that tlie j u r ~  might find tliat the exccutors did not assent to the 
legacy until after the death of the mother, Luq-  Bennett, and 
that, if the jury should so believe. the plaintiffs n7ere entitled t o  
recorer. And the counsel moved the court so to iii*truc2t the 
jury. The court refused the motion, and instrllcted the jury 
that the plaintiffs ought not to recowr, ~vhether the executors 
assented to the legacy or not, or whether such assent waq g i ~  en 
before or after the death of the mother of the plaintiffs. Ter-  
diet and judgment for the defendant, and the plaintiff~ a1)pealed. 

R L ~ F I K ,  C'. J .  Tf there n a >  no assent of tlic exccau- (123) 
tors, the plailitiffs, of course, have 110 title at lax-. To 
maintain their action, thcn, an assent a t  some time must he "up- 
l~osed; and it is admitted on the part of tlie plaintiffs that the 
action is barred if the assent be not s h o ~ ~ n  or presunied to h n ~  e 
been given after the death of A h .  Bennett in l%G. S o n ,  
nothing ~vhaterer  is seen to fix that as the period of tlic assent. 
It is stated tliat neither party gave direct eridence of an asient 
at an? timc. T h y ,  then, sliould the particular period 111c11- 
tioiled be assu~lled as the true one. I t  has already been deciiIcd 
upon this d l  t h t  the gift to tllc children Tms immediate and 
absolute, iuld that the mothel; was not intendcd to take any legal 
estatc. Ccnnett r .  T T ~ i U i c r r r ~ s o i ~ ,  13 S. C., 282. There was no 
reasoil, therefore, arising out of the contingent pro~is ion  for 
her, 77-11- the eaecutori sliould retain the lcgal title or nithliold 
their a swi t  to thc gift to the children until t h i r  mother qllonld 
die. I t  appear., indwd. plainly enough, 11l)o11 thc depo3itio~s 
of tllc executors. that they then coilcidered and spoke of the 
ncgroe. a <  belonrcine, to the plaintiffs mldcr the vill.  But it 
appears $1' p l a i n l ~  tliat ;hey did not then so freat or cou4cler - them for tlie first time : Lilt that the> had aln n! i i o  ~.epnrdcd 
tlle~n, froin the death of thc testator, for they speak of Sgh ia 
as h ~ i n g  been the11 aT ~ ~ r a k w  Bcauett's. lrllere thc plaintiffs 
lived, and a.; beloriging to the plaintiffs. and they pi\ e no illti- 
nlation tliat they cvcr took or ~viflied to take tlic lrcqroey into 
posses'ion or interfered v i t h  them for tlic purpose of paying 
the te,tatcr's debts or for a n r  other purpose. Such n conrv  of 
conduct by the executors for nea r l -  tnenty-vrcn  years affords 
the highest e~ idence  of an assent. and esc ludc~ an iniplication 
that it was g i w n  in tlie laqt of thaw years rnthcr than in the 
beginning, or when i t  x i s  first a'.certained that the esccutors 
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did not need the negroes for the payment of debt., and left 
then1 111 Bennett's possession with his childrei~. 011 this 

(424) ground, therefore, the court properly refused t l ~ c  inrtruc- 
tion asked. and might ha\ e rested the case. 

But, supposing the assent of the executors to h a w  been giren 
ill 1845, and not before, the Court thinks that eren then the 
jury was correctly adrised that the plaintiff.; ought not to re- 
corer. For the executors had lost tlicir legal title before 1845 
b the adwrse possession of the defendant, and therefore their 
assent then could not x7est a title in the plaintiffs. The w ~ i n g  
of the qtatute of limitations, as to persons berond the seas, does 
not include these executor., although they may hare  resided in 
T'irginia and hare  never been in this State (L 'c ir l  c. I l l c l l o~r~e l1 .  
12 S. C., 16) ; and consequentl-, under the act of 1829, Ee r .  
Stat., ch. 65. sec. 18, an adverse possession by the clefendant for 
twenty-four years gare him the title from them. To this it is 
objectcd that infant legatees are thereby rleprired of the benefit 
of the wr ing  in their favor. But the saving of infancy is 
nleant for one ~ l l o  has an  origillal cause of action a t  Ian .  I t  
doe. not extend to a legatee; for there is no occasion for it. 
since by his appointment the executor takes in the firbt iast:mce 
the personal estate, though specifically bequeathed, for thc pur- 
pose not only of doing justice to creditors, but alqo for the fnr- 
thcr purpose of guarding thc interest of thc legatees, and cspe- 
cia11y of those under diiability. The right of the legatee is llot 
recognized at lav until he gets the a~qcn t  of the cxecutor: but 
the Icgatec i i  like a l c s t l i i  que t lus t .  m d  is repreqented b~ the 
executor. n-ho has the legal estate as :I tru'tcc. Thc legal title 
of the legatee is derirntire and comcq to him througll the esecu- 
tor, and. convquent1:-, it  ne\er  call arise, nftcr the title of his 
trustee. t h ~  executor. has been extinguished. I t  v a s  further 
objected thar TT'alker Bennett came to the posv&n of the 
negrocs n.; a bailcc, and therefore that his posse.sion could not 
become adrersc to the lmilor upon a mere claim of thrm as his . 

onn  ( ( ' o l l i e ~  I .  Poc 16 S. C.. 55)> and it TI-as thcnce 
(125) inferred that the possession of the defendant. derired 

from Beimett, 111ust be of the same character. But  t h ~  
inference iq not a juqt O ~ C .  for by the vile and purchase betn-een 
Rcniiett and Tillianiqon there was an expresc conrerqion. and 
the latter took a new poqsession in his o1rn right. Pozccll z.. 
Potcell, 21 S. C , 279 : G1 c c n  I ! .  TIrrrr-is, 25 S. C., 210. 

PER PI-RI 111. Judgmnlt  affirmed. 
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I .  ' fo n~oicl ;I plea of :I tliscll;lrge undw the 1~anl;rupt Inn-, the pl:~in- 
tiff must sho~v rlot merely a ~ l~ i s t i tk r  or oll~ission in maki11g the 
iuver~tor~- on the l~rtition of the hnnkrupt. but a fraudulent and 
willful coi~ce;llii~ent. 

2. r p o n  n case'agrrrcl. 011 such :I illen. the Court cannot give 11 jlidg- 
merit for tlie plaintiff. unlrss t h ~  cnse states in terms a ~ i l l f u l  
c~oncealnlent. or unless slich \rillful concenln~ent ?reccssrtr.ilj/ re- 
sults froin the facts stated. 

3. Where a innrringc settlcmcnt h id  been nlade on n wife. and the 
husI~;u~d :~fter\vnrds obt:~ined a certificate of bai~lirul?tcy iuld did 
not inventory the. property so srmred, and where it appeared also 
that the n la r r iqe  settlement llncl not bee11 l~roperly registered, 
:111d was thwefore yoid ng;linst creditors, but it did not apFear 
that the 11usb;lnd knen- of this dcfec? in the registration, or, ~f he 
ditl. v n s  xn-:ire of its oper;~tion in Inw : Ile717, that he could not, 
by the court, hc cleclnred to 11;lve been guilty of a frnudulent con- 
cciilmrnt il l  regard to sue11 property. 

APPEAL f r o m  tlle Superior  Court  of L a n  of O s s r ~ ) ~ ,  a t  
Spri i ig  Term. 1847, Pea, s u n ,  d . .  prehiding. 

Debt on il bond, and  plea of a certificate of bankruptcy (126)  
to  the  defendant as  a voluntarg bankrupt .  granted by the 
Distr ic t  Court  of the  Cni ted  Sta.tes. T h e  plaintiff replied tha t ,  
a t  the  riiiit. the defcndaut eshibited his  petitloll i n  banliruptcy, 
h e  I n s  w z t d  of :\ certain t ract  of laid qpecified, and  owned 
certain *lare- alho specified, a n d  tha t  he  did not set fo r th  the  
same a.: a l u r t  of his  property i n  the petition, or a n y  iu ren torp  
annexed thereto, hut  f randuleut ly a n d  ~ ~ i l l f u l l v  concealed the  
saine, and  by means of such fraudulent  and  ~ d l f u l  conccallzzcnt 
of the  w i d  land a n d  s l a ~ c s  procured thc said court to declare 
h i m  a bankrnpt  a n d  d w r w  h i m  the  certificate of hi3 discharge. 

Under  tllesc pleadingi the parties d w n  n p  a case agreed. stat- 
i n g  tlle f o l l o v i l ~ g  facts  : X a r y  Boyd ovined the  land  and  negroes 
specified i n  the  replicatioa, a n d  intermarr ied nit11 ~~~~~~~~~ood, . the  dctrndant ,  on  17  Octobrr,  1S3.j: hut.  before the lu?rriape, 
by a d ~ e d  of n m r r i a g ~  aettlenlent 111:1de by  and  betncen herself, 
S m a l l ~ ~ ~ ~ o d  a n d  George Boyd, she convc]ved the  land i n  fee, and  
the  slarcq to  George Boyd as  a truqtce. ill trllqt fo r  I~cricllf unt i l  
the  marr iage,  a n d  a f t e r n a r d s  i n  truqt to  and  for  lier separate 
use, f ree and  clear of a n 7  interest. control or p m w r  of t h ~  
intended husband, and  i n  t rust  to convey the i a l l ~ e  to  any per- 
sons she m i g l ~ t  appoint  i n  lier lifetime, or by her last n i l l ,  a ?  
if .he ~ w r . c  sole, a n d  i n  case she should f a i l  to makc a n  appoint- 
mcnt  of an:- par t  nf t h r  property. then in t ~ u i t  as to i t  for  her  
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liext of kin. The deed naq prored before the clerk of the 
County Court, 1 6  Xoveiiibcr, 1835, and registered the same day. 
The dcfelidant did not include in his inr entory any part of the 
land or negrocs nientioned in thc deed, and omitted, failed, and 
neglected to set out or disclose the same in ally part  of the pro- 
ceeding, in baiiliruptcy. 

It x i s  agreed hetween the parties that  if the court should, 
upon these facts, think the plaintiff v a s  entitled to recorer, 

judgment should be entered for tlie principal money men- 
(127)  ' timed in the bond, and interest; and if othern~ise, then 

judgment for tlie defendant. 
The court v a s  of opinion with the defendant, and gave jndg- 

nient accordingly, and the plaintiff appealed. 

R L  FFIS, C. J. The dcccl was not properly proved before the 
clerk, and, not  hcing duly prored accordillg to the directions of 
the act, it  V R S  ~ ~ o i d  M i  against the hnsband's creditors. ~ ' ~ I ? I ~ P T S  

1 , .  E ' ~ / . / l i l ,  23 S. C.,  9 7 ;  S m i t h  1 % .  Gnrcy ,  22 S. C'., 42. Rut, 
admitting the prol)ei.ty to liare bee11 in the defendant for the 
bcnefit of his creditors. it is not the necessary consequence that  
his certificate of bankri~ptcy e m  he impeached and aT oided for 

the omission to insert that propn.ty in hiq inrentory or 
(131) othernise disclose ~t to tlie court sitting in bankruptcy. 

For  such omis.ion may hare  hccn innocent. as the de- 
fendant might riot l i a ~  e h e n  an are of the legal insufficiency of 
the probate. or, indeed. might not  ha^ c kliown hou-, in point of 
fact, the deed n a s  proTed; and the act of Congress does not 
invalidate the discharge for ever) on~iqsion of propert- ,  but only 
"for some fraud or ni l lful  concealment of property contrary to 
the provisions of thiq act." the preT ious parts of the ac t  
require the p a r t -  to file IT-it11 his petition "ml accurate inrentory 
of his property, right.. and credits, of mery  name, kind and 
description, and tlie locatiou arid iituation of each and e v r y  . 
parcel and p o ~ ~ t i o n  thereof," it could hardlv be expected that  
any discharge ~ o u l d  qtand, if the mere failure to pire in wnie 
one article of propert:-, howerer inconqiderable. and tllouch nn- 
knon n to the bankrupt. n ould invalidate it ; for no person, or 
very f e x  indeed, can fnrniih s i ~ h  inventory, including by accu- 
rate description e r o r v  parcel or portion of his property or 
rights. Therefore, although it is made his duty to g iw such an 

.in7 entory upon his oath-and he ought to come as nigh the 
caact truth as he can--et a mistake or omission in making the 
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inventory is not to affect the certificate, but only a frandulent 
and willful concealnient. Thc certificate is avoided by the act 
as a punishment for the dishonesty of the applicant, arid that  
i s  solely the policy of the provision. For  the insertion or the 
omission of property in the inventory is  of no consequence to 
the rights of the assignee or creditors, except as it may promote 
the convenience or inconvenicnce of getting i t  in and disposing 
of it, since the bankrupt act, unlike our insol'i-cnt act, vests in 
the assignee "all the property and rights of property, of ercry 

, name and nature, and whether real, personal or mixed," and not 
merely that  which is  inserted in  the schedule. I t  is plain, therc- 
fore, tha t  the term "willful concealment" means, in this act, a 
fraudulent and dishonest attempt to withdraw frorn the use of 
his creditors property khich  thc bankrupt Irneir they 
were entitled to have, and that, to that cnd, lie corruptly (122)  
and knowingly omitted to disclose it. The replicatioil 
in this case puts the point on the p o  ctilittro, aud does so cor- 
rectly; and, therefore, it  was incumbent on the plaintiff to estab- 
lish the bad purposc iuputed to the defendant. That  is prop- 
erly a n  inquiry for a jury ;  and it is not perccired how the 
Court could give a judgmcnt for the plaintiff up011 :I case agreed, 
i n  which the willful concealment was not stated ill tenns or did 
not nc~cessn?-ily result from other facts stated. lJrivca fac ie .  
there is a presumption in favor of innocence. But in the present 
case the fraud of the defendant is not dirertlv admitted, nor 
can it be reasonably inferred; but, on the contrar-, the honesty 
of his error and omission is hardly to be qurs t io~~cd.  J t  was 
h o t  his par t  to hare  thr  custody of the deed, nor to have it 
proved, nor to take ally control brer the property; nor docs it 
appear tha t  he had any reason to brlicre that the dccd was 
not properly proved and registered, or that he crcr  set up  any 
claim to any par t  of the property. Although, then, thc prop- 
erty itself may be subject to the claim of his creditors through 
the assignee, yet the defendant hiniself and his subsequent acqui- 
sitions are  protected from prior debts. 

PER C T T R I . ~ .  Judgment affirmed. 

C i t e d :  Knnbe I - .  TTcry~s, 71 X. C., 111 
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A, i n  17r)l. clerised :IS follon-s: "I lend unto I:. W. nll the lands I own 
in Conehoe Island. etc.. (luring his natural life. and after his 
death I give the abore-mentioned land to his heirs l a ~ ~ f u l l y  begot- 
ten. to thein xntl their heirs foreyer; and in case he should die 
without l;~\r-ful issue of his body, then I lend tlie ahore-mentioned 
I:~nd to his bother. 11. IT.." etc. : Held,  that the \I-ords here used. 
"hcirs ln\~-fully tiegotten." were ~ ~ o r d s  of liinitation and not of 
~)urcl~nse : that 1%. TI7. tlieri~fore tooli an estate tail. I?-hich by tlie 
act of 1784 \~-:ts conrertcd into n fee simple, and thnt the reninin- 
der over was ~-oid : Held.  also, that the words "to the111 and t h ~ i r  
heirs." super:idded to the \T-ords "his heirs Ian-fully begotten." 
(lid not affect this iaonstructiou of the rlevisc. 

_IPPEAL fro111 tile Superior Court of Law of XARTIS, at 
Spring Term, 1647, R n i l ~ y .  .I., pre.iding. 

Both parties claim the prrmises under the  rill of Benjamili 
TThitley, tlie elder. I t  \ i n 3  executed on 10  July ,  1791. and 
thereby the testator devised as fo1lon.s : 

"I lend to H e n r -  TVhitley, o n  of Elizabeth Sobles, a parcel 
of land. etc., during hi., natural life. and after his death I gire 
the aforesaid land to his heir5 l a ~ ~ f u l l y  begotten of his body, 
to them and thcir heirs forever; and in case the said Henry 
should die n-itliout issue lawfully begotten, I lend the said lands 
and plalitation to his brother Belljamin JThitley, in the s a ~ n e  
manner as before meritioned to Iiim. 

i'Itenl. I lend unto Bcnjai~lin Tl'hitlry, son of Elizabeth 
Sobles, all the lands I onn  in Conehoe Island, etc." (being' 

the p remis r~   low in controrersx-), "during his natural  
(134) life, and after his death I give the abore-nientioned land 

to his heirs lanfully begotten, to them and their heirs 
forever; and in case he should die ~ r i thou t  lax-ful iswe of his 
body, then I lend the abol-e-mentioned land to his brother Henry 
TTliitley, in niariner as aforesaid." 

By other clauses the testator lent l a i d  to Mary TIThitlcy "dur- 
ing her natural life, and in case the said Mnrv shodcl die v i th-  
out lawful issue begotten of her body, that then the said land 
lent to her lo return to her sister, Lydia Whitley, in i i~a~ ine r  as 
aforesaid, to her heirs lawfully begotten of her body. to them 
and theirs forerer"; and also lent land to Lydia TfTllitley. "and 
in case the said Lydia diould die ~ i t h o u t  l a ~ f u l  iswe begotten 
of her body, my desire is that the ~vhole of the land lent to 
her to return to N a r r  TIThitley, her sister. in the same manner 
as aforewid: and if Mary TThitley and L-dia each should die 

102 
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without heirs lavfully begotten of their body, then the land 
before lent to them to return to Henry and Benjamin TThitley, 
in the same nlailner as the lands beforr lent to them, to their 
heirs lawfully begotten of their body, to them and their heirs 
fore~er ."  

There are then tlie follon-iiig dispositions: "I lend Sallcy 
TT. Brooker a tract of land, etc., and illy will is, if the said 
S a n c y  should 1m1-e lanful  issue of her body tlie land to be theirs 
and their heirs forever; and in case she should die without issue 
I gire tlle said land to Henry T'iThitley. to hi111 and his heirs for- 
ever. I lend to mg brother John  all my land on the north side 
of Conehoe Creek during his life, and at his death to be a t  his 
disposal. My  d l  is that  four acres of l a i d  I bought from, 
etc., be sold and the money given to my son Henry Whitley. 
Whereas I purchased a piece of land from TIT. Piner and he 
refuses to make a title, nly d l  is that my executors bring suit 
for the land, and, if recoxred,  to be equally divided between 
Henry Tl'hitle- and Br l l ja~nin  JYhitlcy, to them and their heirs 
f urei-sr.?' 

The testator then direct.. four youl~g ilegrocs to be pnr- 11.35) 
chased, and he gives one of then1 to Henrv  TIThitlry, ( ( t l~e  
ralue of xhich  to be taken otlt of his part  of my estate," and 
that  his working tools, hands and horses to be kept for the 
purpose of cultirating his lands, and that  Elizabeth Sobles and 
her children, Hcnry, Benjamin, Mar- and L-din TVhitlry, liavr 
a sufficient support therefrom until Benjanlin arri7-e a t  t ~ w n t y -  
one. H e  also lends Elizabeth Sobleq a negro man, Nose, dur- 
ing her l i fe;  and he gives to her and to each of her said chil- 
dren, and to Mary TV. Brookel-, E'ai~ny Brooker and Lydia Dea- 
con, by distinct clauses, sereral legacies of specific cllattels. such 
as horses, cattle, brds and furniture. 

Then came the follox~ing c1ausc.s : ' T h e r e a s  the many lega- 
cies that  I hare  ahead>- lent out, my desire is that if either of 
the parties should die nithout issue lawfully begotten of their 
body. to the <ur\ i \  or or s u r r i ~  ors of the l ir ing parties. equally 
to be dirided in manner aforesaid, to them and their heirs 
forever. 

"I t  is nly will and desire that all the rest and residue of my 
estate that  1 have not before given or lent be eqliallv dirided 
between Elizabeth Sobles' four children, Henry, 31arv. Lydia 
and Benjamin,  hen my son Benjamin shall attain to twenty- 
one years." 

Benjamin Whitley, the younger, entered into the lands devised 
to him and continued in possession of them until his death, 
which happened in 1546; and after that event the defendant 
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entered, clalnmlg the I)relillses under the \aid deriye to hini, 01. 
as being the heirs of his body lanfnlly begotten. They n-ere the 
children of one Mill? Brewer, born out of nedlock ; and the said 
Belijalliin, the youllgrr, \I a* thei! reputed fathcr and i~itrr lnnr-  
ried TI-ith their mother in 1522. but had no i-UP aiternardz. - 
I n  1823 he procured a p r i ~ a t e  act of -1ssembly to be 11aqsed to 
legitimate the deferidaiits as his children arid heirs: and ill 1939. 

up011 liis petition filed for that purpose in the Superior 
(136) Court of Xar t in  and d w  l~roof ,  they vc,rc drclarcd leeiti- 

mate by that court. 
Henry  TT'liitley died in 18-13 : r d  thr lessor. of the plailitiff 

are his children and lieirs at lan ; and claiming 214 ,~icli, they 
brought this suit in Febrpary, 1S47. 

The case was submitted to the Superior Court on the fore- 
going facts, stated in a case agreed, and, the court being of 
opinion for the defendant, judgment n aq entered for llim. and 
the plaintiffs appealed. 

S o  counsel for plaintiffs. 
No counsel for defendant. 

R u ~ r ~ s .  C. J. I t  is not necessary to coi~sider the effect of 
the statute and decree of legitimation. nor whether t h  drfend-• 
ants could under them be regarded as ansmr ing  thc de-.criptioii 
of the I~eirq of Belljamin W h i t l e ~ ,  lnwfullr begotten of hi; 
bod-, supl)osirig them to tnlie as purcliabers, becansc tlir ( 'ourt 
is of olliaion that those are not nard; of ~ ~ u r c h a s e ,  but of l i m -  
tatioii, h r  force of which. mldrl thr  act of 17%. Bcrijmilin 
TT'hitley. the p m g e r ,  took ail ?-tate In fee, and tllrrtfow the 
liniitatlon over, u~ider  nllic.21 the  lr+sor* of the plaiiitlffq rlami, 
i, I oid 1-ndoubtedly a tlm 1.e to one for lifr. rrinaiiider tq 
the lielrq of his body, i q  n pr0l)c.r cstate tail. acmrdine to tlip 
rule of lan called tllc rule in S h ~ l l c y ' \  ( i r \ ~ .  I t  i i  p r e c i r ~ l r  tlir 
same :I< a devise to one and tlir lielrr of his hod\. That  i-. tlir, 
deviqe here. csrept that to thc nordq "heiri of liii I)odv lan f i~ll j-  
begotten" are superadded tlie ~ r o r d -  of liu~itatioll "and t h ~ r  
heirs" ; and n e  belirre it is perfectl- sc.ttlcd thni u~llcq. such 
snpcradded no rd i  of limitation clinnpc thc roilr,r of descent 
into another l i l ~ c  or channel. they do not operatr q(, n +  to c40nvert 
the first v-ordq of limitation into word\ of lmrcl~uq-. 111 Slcrl- 
l c i / ' ~  r t r w  itself, I Rep., 93,  there n ere sncli s u l ~ ~ : r t l d r d  u ordq 
of limitation. I t  nax a recovery suffered b~ Edn-nrd Slielleu. 

a tenant in tail, to the use of hi~ilself for  life. remainder 
(137) to another for txventy-four years, and the11 in the nse of 

"thc licirs male of the body of the said Edn.ard Innfully 
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begotten and of the heir.; nlale of the b o d ~  of iuch heirs ~nal t ,  
lamfully begotten." and thrm mer .  IIc had t ~ o  ioli., of who111 
the elder was dead, l e a ~ i n g  his wife P I I I P I ~ ~  of a son: but before 
he was born E d v a r d  dled and his y o u n g ~ r  a011 entered: and 
the question n-as ~vhethrr  the (3ldcr brother's son. when born, 
had not the better right. I t  was held he had, as the heir of 
the bod- of his g r a ~ ~ d f a t l ~ e r  by descent, and not by plwchasc~. 
There are inany other c a w  to tllc same effect. I T 7 /  iq11t I .  1 ' ~ -  
son, I Edm.. 119, and stated and conlnlented on bl- 111.. Fcarne, 
Cont. Rem., 126, n.as a clc~ise to 7'. R. for life. relnnindcr to 
trustees to preserre contingent rcnlainders, rerriai~lderi to t h ~  
heirs male of the body of T. K. 1anful l~-  to be begotten "and 
their heirs" : proridcd, that ill case T. R. die n itilout lcaring 
issue male, then o rc r ;  axid it -as held T. TZ. took an estate tail. 
The terms of that will are much like thoqe now bcfo1.e uq. except 
that in Ti'right c. P P L I ~ R I J I I   trustee^ to support contingent rc- 
mainders were interposed: but that, /,owl Klircl)i t .  Flciilry said. 
Tras a distinction without a difference. and thcreforr did not 
rely on that circuinstancc. 111 the more nlodcril c a v  of X~trnici I 

r.. (ice, 5 Barn.  and Ald., 910, there was the same circumstanc,~ 
of a remainder to such trustee<, and it did not affcct the con- 
s tn~ct ion  of the del-isc, ~vhich  n a s  to T .  for life, remainder to 
trustees to support contingcrlt remainders. ('and after the dcnth 
of T. to the heirs of the bodv of the said T., his, her or their 
heirs and assigns fore\ c r ;  but in case there should be n failurr 
of the issue of T.." then o ~ e r .  1 1 p 1  which it \\as held that T. 
took an  estate tail. Besides those, there are the accordant easeb 
of Goodrighf  7 % .  Pullytl. 2 Ld. R a v i ~  , 1436, and Diw 1 . .  P h c ~ i t o ~ z .  
Coxp., 410, ~vhich  are both strong, and partieularlv the forlucr. 
where thc d e ~  i v  n as to A. for life, and after his dccca-r 
unto t l ~ c  heirs male of the hod\ of Al. n11d hi% heirs for- (188) 
ever; but if A. should liappcn to die ~vithont such heir 
male, then o re r ;  and it n7aq held to be mr estate tail in -1.. and 
that the ~vords " h i s  heirs for default of a11ch h r i r  illale," en- 
grafted on "heirs male of the bodr of -I.," did not qllalifj- the111 
so as to prerent the operation of the pellcral rule. I t  is clear, 
therefore, that  Benjamin, the son, took an estate tail by the 
words of the delis? to him. and,  conseqwntlv, that thc limita- 
tion over to H c n r -  was after an indefinite failure of the issuc 
of Benjamin. The effect, tllen. is that the fee into which the 
act of 1784 turns the estate tail became absolute in Benjamin, 
and Henry and his heir.; take nothing: 

I t  Tvas argued, honerer, for  the plamtiff that the subsequent 
general clause changed the character of the limitation orer in 
that  respect b -  confiliing the time to the l iws  of the e h i l d r c ~ ~  
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by force of the words '(survivors o r  survivor." It is difficult to 
understand t h e  clause referred to o r  apply it  to any  purpose. 
But ,  a t  a l l  erents,  i t  seems impossible to  s a -  t h a t  i t  was thereby 
intended to qual i fy t h e  previous derises of par t icular  lands t o  
one child with a l imitat ion over to  another  one b y  conrer t ing 
the limitation into one to al l  the children, o r  to  the "sur r i ro rs  
o r  sur r ivor  of the living parties," to  whom a n y  gif t  n a s  made. 
T h a t  provision must be referred to  those dispositions i n  the  xiill 
to  which no special l imitat ion orc r  was annexed. But ,  howerer  
t h a t  m a y  be, i t  is clear t h a t  lessors of the  plaintiff a r e  not within 
the clause i n  question, f o r  the "survirors o r  surr ivor"  neces- 
sar i ly  means some or  one of the  donees - ~ h o  were l i r i n g  a t  t h e  
making of the  d l .  T h e  ~ v o r d s  are ,  "if e i ther  of the pnrhes  
should die without issue, to the  s u r r i r o r s  o r  surr ivor"  of the  
1z.ving parties, so as  to  make the l imitat ion over, under  this  
clause, contingent upon the event of survirorship.  S o w ,  H e n r y  
Whitley, under  whom, as  his heirs,  the  lessors of the  plaintiff 

claim, died before Benjamin ,  and,  of course. nothing 
(139)  could vest i n  hini  o r  descend to his  heirs under  t h a t  

clause. 
PER CURIAM. Judgment  affirmed. 

Ci ted:  X c B e e ,  Ex parte, 63 S. C. ,  334: Xing c. V t l e y ,  85  
N. C., 6 1 ;  S ~ n i t h  v. Brisson,  90 S .  C., 2'37; I ,~atlzr>rs 7 . .  Gra!], 
101  N. C., 164, 166. 

THE STATE TO ~ H F  I-SE OF SAJITTL JIrISTOSH r .  .TOHS G. 
RETHUSE r T  ir. 

1. A.: n certificate of I)anl;ruptcy m:ry he pleaded in all courts. it may 
be impeached for fraud in anv court in n-l~ich it may he i e t  up 
:I\ a bar 

2. 1Yli~r.e x son, being insolvent, cionveyeA property to his father f o r  
an npp;rrently v;rlu;~t~le consi(lwntio11. and \T-xs permitted to re- 
ninin in tllr continued powessinn and exercise of owuership over 
it for a nurn1,er of ye:~rs. a lprec~lnll)tio~i of franc1 is raised. either 
that the conregnnce, though nhsolute upon its face. !vns not bnna 
firle f o r  the benefit of the father. hut upon some secret trust for 
t l i ~  insolrcnt vendor or donor. or. nt tlie l e ~ s t .  that there was 
intention to give tlic son n false credit. The presuniption is not a 
conc.lusive legal one estnhlisliing the fraud. hut must be sulmitted 
to a jury. 

3.  I t  is not ewry onli\\ion of propcrty in the ccliedule of n bxnlirupt 
that invalidntes the decree of dischnree. hut only n fraudulent 
convey(.~~i~.e or ~villful concealment of it. 
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APPEAL from the Superior Court of Law of MOORE, at Pall 
Term, 1847, Caldwell, J., presiding. 

This is a scire fac ias  to revive a judgment. The defendant 
McNeill pleaded a certificate of bankruptcy granted on his ap- 
plication by the District Court of the United States: f o r  
this district. Replication, that the said defendant had (140) 
fraudulently conveyed to certaiil persons his lands, goods 
and credits, with intent to hinder the relator and his other cred- 
itors of their debts, and that he did not make a true and accu- 
rate inventory of his property, rights and credits, in his petition, 
but was guilty of the fraudulent and willful concealnle~lt there- 
of ;  and i t  then specifies sundry tracts of land and chattels which 
the defendant then owned and did not include in his inventory, 
and willfully concealed, and had before that time conveyed with 
the intent to defraud the relator. Rejoinder, and issue. 

The original judgment was rendered in August, 1838, in a 
suit commenced in Norember, 1836. The petition in bank- 
ruptcy was filed in July, and the certificate granted in October, 
1842. On the part of the plaintiff euidmce was giren that in 
February, 1835, the defendant conveyed to llis father three 
tracts of land and a wagon, four horses, and gear; and that no 
part of that property was iucluded in the defendant's illrentory. 
Eridence was further giren on the part of the plaintiff, tending 
to show that the conreyancc to  the father was made without any 
valuable consideration, or, if for any, for an i~ladequate one, 
and that the defendant continued in the possession and enjoy- 
ment of all the land, the wagon, horses and gear, up to the time 
of the trial in August, 1847, using them as his om1. On the 
part of the defmdant eridence was then giren, tending to show 
that the conveyance from him to his father was founded upon 
a real sale for a fair price. Evide~~ce was further givcn on the 
part of the defendant that in 1540 the lands ~5hich he had con- 
veyed to his father were sold under a firri fnc i r rs  against the 
defendant's property, and were purchased by one Morrison, who: 
however, had never taken a deed or possession. 

Upon that evidence the counsel for the defendant insisted that 
the conveyance to the defendant's father was made in 
good faith and upon a sale for an adequatc valuable eon- (141) 
sideration; and, further, that the sheriff's sale to Morri- 
son divested any title that might then have been in the defend- 
ant, or, at  least, excused him for not including the property in 
his schedule; and, finally, that the certificate of bankruptcy was 
a conclusive'discharge from this debt. Upon these points the 
court instructed the jury that the certificate of bankruptcy mas 
not conclusive, but might be impeached in this suit for fraud 
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in the defendant's conveying his property without a valuable 
consideration, and to hinder his creditors, and ~villfully coaceal- 
ing the same in the proceedings in bankruptcy; that if the de- 
feudant retained the poqsession and enjoyment of the property 
after 11e had conreyed it to his father, as deposed to h -  the 
nitnesses, it raised a presumptio.n that the conreyance n as fruud- 
ulent ; but such presumption ~ ~ o u l d  be repelled if the jury be- 
liered that  the conreyance was executed bona f i d e  and for the 
considerations stated by the witnesses on t h ~  part  of the de- 
fendant. And lastly, that  the purchase of Xorrison did not 
direst the title of the defendant, if he had any. nrid that the 
case x a s  not affected b ~ -  that transaction. 

The j u r ~  found that the conrevancc f r ~ m  the defendant to 
his father was made to defraud the defendant's creditors, and 
that the defendant did not make a full and fa i r  surrender of liis 
property and estate i n  his schedule, but millfully :rid fraudu- 
lentlv concealed parts thereof, to r i t ,  the land, the xvagoll, horses 
and gear that  had been so conveyed to his father, and, b ~ -  means 
thereof, fraudulently obtained the certificate of bankruptcy. 
Judgment mas rendered thereon for the plaintiff. and the de- 
fendant appealed. 

No counsel in this Court for plaintiff. 
S t m n g e ,  with whom was Kelly, for defendants. 

(142) RVFFIX, C. J. The instruction, respecting the opera- 
tion of the decree and certificate of bankruptcy, is w3- 

tained by the express provisions of the act of Coligrcss of I9 
August, 18-11. The first section prorides for both a roluntary 
application of all debtors to be declared bai~krupts and for an 
application by creditors of certain classes of debtors, ro h a w  
tlwiu so derlared. I n  a caw of the latter kind it i i ,  contrary 
to the rule in England. enacted in the close of the section that 
the decree passed by the court, as therein directed. "shall be 
deemed final and conclusire as to the subject-matter thereof." 
But the provision is different as to a case of the former kind. 
Though it may be ili the power of Congress to discharge insol- 
rents from their debts, a t  their o v n  instance, it  vas ,  ~1-r believe, 
a new principle in the law of bankruptcy, and so strongly tends 
to encourage men dishonestly to contract debts n.hicli they do 
not expect nor mean to pay, as to make it highly proper, as f a r  
as possible, to guard the courts from iniposition and protect 
creditors from fraud in obtaining a discharge. I t  is enough to 
put it in the p o m r  of a nlan. after running in debt, to spend 
all his property and then, upoil his own motion and upon his 
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own oath, free himself and his future acquisitions from liability 
to his creditors. The law should therefore see, at  least, that 
the party had no property, or that he had freely surrendered all 
that ought to go towards the satisfaction of his debts. I t  
is a just and fitting requital to one who attenlpts to get (143) 
a discharge by denying that he owns property, when in 
fact he does, or by purposely concealing any part of what he 
does own, to refuse him, in the first place, the discharge upon 
any terms, and, in the next place, to hold a discharge obtained 
by such means ineffectual and void, whenever the frnud sllall 
appear. Accordingly, the act of Congress contains several pro- 
visions intended to counteract the mischiefs that might arise 
from this new principle. The first section requires the debtor 
to set forth in his petition "an accurate inventory of his prop- 
erty, rights and credits of every name, kind and description, 
and the location and situation of each and every parcel and 
uortion thereof." The fourth section enacts "that everv bank- 
rupt who shall bona fide surrender all his property" ( ~ r i t h  cer- 
tain exceptions, not material here) "for the benefit of his cred- 
itors, and shall comply with the orders of the court, shall be 
entitled to a full discharge from all his debts, to be decreed and 
allowed by tlle court ~vhich has declared him a bankrupt, and 
a certificate thereof granted to him by such court accordingly, 
upon his petition filed for +at purpose. And if any such bank- 
rupt shall be guilty of any fraud or willful concealment of his 
property or rights of property, or shall hare preferred any of 
his creditors, contrary, etc., he shall not be entitled to any such 
discharge or certificate." Thus fa r  the act provides only for 
the grant or the refusal of the certificate by thc court of tlie 
United States proceeding in bankruptcy. One who has been 
guilty of fraud or the willful concealinrnt of property "sllall 
not be entitled to a discharge or certificate." The bar to the 
discharge is not teniporary, or until the dcbtor shall supplv the 
omission in his inventory, or innlie a furthcr and full disclosure, 
but it is peremptory and pcrpetnd, at least, in respect of that 
application, as a penalty for the attrmpt to conin~it a frnud on 
the act by a fraudulent conwyance or willfi~l coilcenl- 
ment of property. But that is not all; for thc Legis- (111) 
lature was awarc that such dishonest practices might 
escape the vigilance of the most cautious judge, and intended, if 
they should, that notwithstanding the success in his application, 
the dishonest party should not -pcrinanently hare the inmu- 
nities meailt for honest insolrcnts; and, thcrcfore, it v7as pro- 
rided further "that such discharge aild certificate, when duly 
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granted, shall. in all courts of justice, be deemed a full and com- 
plete discharge of all debts, etc., and may be pleaded as a full 
and complete bar to all suits brought in any court of judicature 
v-hatever, and the same shall be conclusire evidence of itself in 
favor of such bankruvt, unless fire strmp slrnll be i m n e n c l ~ e d  for 
some fraud or ni l lful  concealment by him of his property or 
rights of property as aforesaid, contrary to the provisions of 
this act, on prior reasonable notice, specifying in nr i t ing  such 
fraud or concealment." The remedy of the creditor is not, 
therefore, an application to the court of bankruptcy, upon the 
ground of fraud nenlv discovered. but it is b -  replying tlie fraud 
of the bankrupt to his plea of the certificate, so as thereby to 
avoid the bar. As the certificate may be pleaded in all courts, 
i t  follows that it m a r  he iluneached in anv court in which it 
Ilia- be set up  as a bar. There was, therefore, no error in this 
Dart of the instructions to the in r r .  

0 u 

The Court concurs, also, in the opimon nit11 respect to tlle 
inference to be drawn from the continued po;session and ure by 
the clefcndant of the proprrty he conveys1 to his father. The 
vhole n as conveyed a t  once, and the personalty consisted of the 
perishable articles of ,a nagon and team. There was a conflict 
of testimony as to the consideration and purposes of the convey- 
ance, nhether there v a s  an  adequate or even any \ aluable con- 
sideration or not. I n  that state o< facts, and 71-hen i t  appears 
that  the defendant was a t  the time indebted in sums which 

remain unpaid to this day. and which. the defendant 
(145) says. he 1s unahk~  to pay, a continued possession and 

exercise of o ~ ~ x e r s l i i p  for u p  ards of nine years orer all 
tllr 1)roprrty con~eyed to hi, father, and, as far  as appears, 
without an? act or claiiii of o~vnershil, by the father. do surely 
raise a presumption of a f r aud :  tliat is  to sty,  either that  the 
con1 egance, though abqolute upoil its face. n as not bonn fitle for  
the benefit of the father,  but upon some secret trust for the 
i l~qohent lendor o r  donor, or, a t  the least, that  there v a s  an  
intention to p i ~ e  the son a fn1h.e c ~ w l i t  upon his continuing 
apparent onnership of the pro1)erty The presumption is not, 
indeed. a pereniptor~ :~nd  conclusive legal one, eqtablisllirig p e ~  
sc the frand. But, in the language of his IIonor, those facts 
"raised n presumption" that the conTeyance Tvaq fraudulent. 
vihich, hoxw er. n-onld be repelled if upon tlle n hole eridence, 
including the continued possessioli and enjoyment of the prop- 
er r - ,  the jury thought that  the conveyance m7as executed for an 
adequate d u a b l e  consideration and bo11cr f ide. Formerlv, in- 
deed, it v a s  held that the continued possewion of pcrsonal chat- 
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tels by a vendor. after an  absolute conyeyance, was per se fraud- 
ulent in law-so strong n.as the presumption tllcn supposed to 
be. I t  is true, Edzcarcls 1.. H a r l ~ e ~ z ,  2 Term, 537, and that class 
of cases have not been sustained in their nhole extent for many 
years past. Yet they are not qo f a r  departed from as to author- 
ize the Court to sap that  such continued possession and enjo7- 
ment do not create a presumption of coxin, either by r a y  of a 
secret trust or  the gir ing of false credit. On the contrary, tlie 
ground on XI-hich such facts are a l lo~wd  to go to the jury is that 
a presumption of fraud does arise from them, though it may or 
may not be sufficient to authorize the finding of thc fraud,  as it 
may be fortified or impaired by othcr eridencc. Indeed, in the 
present case, the presumption of a f r a ~ l d  rms cogent, consider- 
ing the relation of the parties and the duration of the enjoy- 
ment ;  for a possession, derived from a father, of the 
wagon and team, and continued so long, is, by presump- (1-26) 
tion of lav ,  a gift, nnlws tlrp contrnrj- he clearly prored;  
and a principal ground. for that ru!c i q  t h ~  s ~ c w i t p  of thc son's 
creditors. C a r t t i  c. Rictlaiztl, 2X. C., 97. 

The purchase of Morrison, ~ ~ i t l i o u t  taking n deed, did not 
direst the defendant's title to the land. Yet. it is not ererv 
omission of property in the schedule that inralidatcs tlic decree 
of discharge. but only n fraudulent con7eymire or 11-illful con- 
cealment of it. I t  might hare  been an l~oneqt ~llistakc in the 
defendant in supposing that hc ought not to inr cxntory the land 
which Xorrison had purchased. On the other I1and. the delay 
of the purchaser for scven year.; to take a deed fronl the sheriff. 
and the e n j o p e n t  during that period by the dcfendant. afford 
reasonable grounds for suspcctiug the fairness of tlie ~pnrclinse, 
and that  some interest remained with the defendant. I t  nas ,  
therefore, as we think. n proper poii~t  to  he left to the jnq-. 
rvhcther the dcfendant had not sonle intercst in the land and 
d l f u l l y  conccalcd i t ;  and, if the c:lse ilepcndcd on that point, 
the Court would feel obliged to anard  a z~cizim i le IIOIYI. But  
the point in rcspcct to  that land hecanlc immaterial hy the find- 
ing of the jury as to the ~1-igor1, horhcs and Sear;  for, although 
the defendant ma:- have innocently omittcd 111s naked legal title 
to the land. if it  n7as purchased honci fitlc hp Xorrison, ;vet that 
did not excuse tlie omission of the chaticls, xx-hich Xorricon did 
not buy, but rx~hich b~ loneed  to the defendant for the purpose. 
of his creditors, and, as the jury found. n ere r~il lful ly concealed 
by him. Such conceal~ncnf of tlto-e :crtic.les as effcctnnllp es- 
eludes the party from the benefit of the certificate as if hc had 
also frnudulent1~- conccald the lalid ; and. thercfore, the prccid- 
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irlg judge \ \ a s  right,  as i t  turned out.  i n  saying tha t  Norrisoil's 
l~urcl lase of the land did riot affect the case: a n d  the  judgment 
must be affirmed. 

PER CTRIAAI. Judgment  affirmed. 

1. . in  :iction of debt 11-ill lie ngninst n sheriff uiirler our statute for n 
neqligent esc:ipe of x prisoner confined for cleht. eren though there 
was no actual negligence. 

2. There nre only two kindi of eic:il?e li11on n to our law, of n prisoner 
confined for debt : one roluntary and the other negligent, except 
\rhere the pricoller llni escnped hy the act of God or of the me- 
m i ~ q  of 0111. country. 

2. The only difference as to the linl~ility of the officer Iwtwccn the two 
kinds of escnpe is t h : ~ t  in the cnse of voluntary escape he is liable 
:~hso!utcly: in the cnse of negligtnt escnpe he has n right to re- 
take the prisoner. :111tl. if he iloes retnke him upon fresll pursuit, 
he is not liable to nn ;~c.tion of rltbt I ) rouht  after such re tx~~iure !  
:In11 n-he11 Iic hns t11c priwner in cus tod ,~ .  

1. The n~e:rnil~g of the term "negligent escape" ill our statntc i s  the 
sxne  that was g i rm to that term at  the co~nn~on Inn-. 

_ZPPEAT froill the Superior  Court  of ];an- of OKISCE. a t  
S ~ c c i a l  Term. on the second M o n d a r  of December, 1947,  Rattle, 
.J.. prcsidinc. 

T h i s  action is debt against the sheriff of Orange f o r  tllc n q l i -  
g m t  escape of Mordecai Flennninc,  committed to the defendant 
ill execution. P l e ~ ,  nil cc'cbct, a n d  issue thereon. T h e  plaintiff 
obtained jndgr~lent against Flemming i n  Orange C o ~ ~ n t y  Court,  
and  a f te rvards ,  a t  Noreniher Term,  1339, the bai l  bro~lcl l i  h i m  
into court and surrendered llini, and  on the motion of thc plain- 
tiff h c  x i s  committed i n  execution and  n as receired by  the 

defeiidaat. vho  xms then shcriff of Ormrgc, and  eotlfincd 
(148) him i n  the gaol of the  county un t i l  1 S o ~ e m b c r ,  1844. 

~ r h e n  the debtor escaped. I t  x-ac a d i i ~ i t ~ c d  by the part ies  
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that  during the whole period of Fleinming's detention, and mlieii 
lie escaped, the defendant was tlie sheriff of Orange; that the 
gaol was new, well constructed and strong, and that when t l i ~  
prisoner escaped the doors of the gaol were locked, and that  he 
made his escape by cutting asundcr two iron bars of the grating 
of a window of the debtor's rooril, and thereby made an opening 
through which he passed; tliat there was 110 apartineilt in the 
priqoil for  a gaoler's residence, and that the escape took place 
in the night-time and without the knowledge or consent of the 
defendant; and that, froin the form of the window, the position 
of the grating and tlie manner in  nhich the bars were sawed, it 
appeared that Flemmiiig was assisted to escape by some person 
on the outside of the nrisoii. 

Upon the foregoing facts the couiisel for the plaintiff con- 
tended that  lie mas entitled to recorer, because the defend:tnt 
was bound to keep the debtor safely, and that  nothing would 
excuse him for not doing so hut the act of God or of the cnenlies 
of the country. On the other hand, tlie counsel for  the defead- 
ant insisted that, upon a p r o p r  ronstruction of the act of As- 
sembly, the defendant was not rcsponsihle in this action, as the 
debtor e~citped without ally ac.tual negligence of the defendant 
or his gaolers. Of this latter opinion was the presiding judge, 
and he so instructed the jury, who found accordingly for the 
defendant, and from the judgment the plaintiff appealed. 

.I. H .  R ~ y a n ,  with whom was X o ~ ~ e h e u d ,  for plaintiff'. 
Tl'crddell and NOTWOOC~ for defendant. (149) 

RCFPIK, C. J. The action is founded on Laws 1777, ch. 118, 
which gives debt against a sheriff who shall "willfully or negli- 
gently suffer" a debtor taken in execution to escape. The ques- 
tion turns on the meaning of the term "negligently" in the 
statute. I t  seems a little singular that a t  this clay a 
definition of that expression should be called for in ref- (150) 
erence to an  escape. I t  is true, the statutc. docb not 
directly define it, but the nlcaning, we think, is not the Icss clear. 
I t  seems to hare  been used as a no rd  before appropriated to one 
kind of escapes. n l ~ i c h  11-as then the subject of l~gislat ion,  and 
as already haring a definite mcai~ing in respect to tliat subject, 
and, therefore, not then needing explanation. ,It a11 erents, it 
must he so understood, for it is an  ancient rule for  the construc- 
tion of statutes that  when they makc use of words and phrascs of 
a definite and wcll-known sense in  tlic law they are to he received 
and expounded in the same sense in the statute. This has been 
applied to statutes creating crimes, aud e s p e c i d l ~ ~  when the 
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enactii~ents are merely affirmati~c ; as in rlie act of 1779,  lilaking 
the "stealing" of a s l aw a capital felony. 3'. 1 , .  .Ji rnrqan. T 
S. C., 12. Indeed, this rule is not confined to the co~i~t ruct ion  
of statutes, but extends to the interpretation of prlr ate instru- 
ments. Tlierc are exceptions to it,  nliere it is seen that a word 
is used in a sense different from its proper one in lnstruments 
made b~ a oerson znovs toilsil l i .  But  that is a c~~nd i t ion  in 
which ;he L'egislature Lcannot be supposed, and, therefore. al- 
though the intention of the Legislarnre. as collected from the 
~vhole act, i. to prevail, a technical tcr~ii ,  l l a ~  ing a settled legal 
sense, cannot be received ill ari? other -ensc, unlrss, at the last. 
i t  be perfectly plain on the act i t v l f  ~ r h a t  that otlier \enw is. 
This principle, which is as ncll  one of counilon >ens? a. of 
common lam-, seems to be decisire of the present question. 

There are, at the common la~l- ,  t u o  kinds of escapes: the one. 
willful. or voluntary, as i t  is oftener called; the other, negligent. 
Whether before or after judgnicnt. the connilon laxi7 gave ml 
action on the ease for  an c.rapc of either kind. The diffwence. 
and the onlj difference, betnc.c.11 tlic consequences of roluntary 

and negligent escapea of a debt018 in cswutio~r n a s  that 
(151) in the former case the sherift conld not retake the ])arty, 

nhereas in the latter hc might:  and if lip did $0 npoll 
fresh pursuit. and subsequentl~r kept the p a r t r  in wfe  vustod-. 
the reception formed a defense to an action afterwards brought. 
I n  that state wai the lan. ~ h c n  thc s t a t ~ ~ t e s  13 Ed. I.. (211. 11. 
m d  1 Rich. TI., (*h. 12.  passed, and KnTc debt agnin-r .heriff> 
and the nardell of the fleet for escapvn of debtor. 111 execution. 
1nlmediatel~- the principles of thc cilli,i~iol~ Inn,  rnnvlling the 
tn-o kinds of escapes. became applicnhlr to the m n ~ t n ~ c t i o n  of 
the acts. and the? nerc  applied to the actions g i ~  c.11 h- the stat- 
utes as t h e ~  had becn'to those gircn b r  the common Iav.  The 
action of dehi n as held to lit, as n ell for ~legliccnt as for ~ o l u n -  
t a F  c v a p w :  and, indcrd, c~-idence of the, onc might be giren 
upon a count for thc other. So th ing  could purge a roluntary 
escape. vhen  prosecuted in either form of action; and in both 
recaption before action brought for a neqligent escape x7as a bar. 
R ~ ~ ~ P ? I ' N I / ' s  cnsfJ 3 Eel,.. 5 5  Elloiirrfouc 1 % .  T'i7n71,ri., 2 T. It.. 126. 
The statute. m r e  1ncrc.l~ affi imati~c,  old>- qir ine a cumulatiw 
remedy for c-capes, 7~itl10~1t undertaking to define them: and. 
coaseqnentl-, the- new.  as to their direrqities in  nature and in 
their defenses, left to he ascertained by the common Ian .  What 
wns before a d l f u !  escape remained so still:  and to the action 
of debt for it therc a.as no dcfcnqc that  n.ould not h n ~  e eqnally 
barred an  action on thc case. Po, likewise, it  n a s  r i t h  respect 
to a negligent eqcalle. Tt n7aq constituted a~ before: no old bar 
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was taken away nor any new one given. The liability of the 
officer i n  debt depended, then, entirely upon the inquiry whether 
he would be liable in the action on the case. Recourse mas, 
therefore, necessarily had to the conlrnon law to determine what 
is  an  escape, and what a willful or  a negligent one. Whenever 
a person, once under arrest, is a t  large, unless by the consent of 
the creditor or the authority of law, i t  is a n  escape. Tt is said 
by Mr. Justice B d e r  in Bonafous 7 ' .  Il'nlker to be volun- 
ta ry  when it is bp the consent or default of tlle officer. (1.52) 
All other escapes are i~egligent. To the same purposes 
respectable test-writers speak. Mr. Phillips says : "lf it be with 
the knowledge or consent or  Isr the default of the gaoler or  
sheriff's officer, it  is a voluntary escape; if without his knowl- 
edge, it is a negligent escape." 2 Phill. Ev., 397. Mr. Ste- 
phens' N. P., 1212, states "that an  escape is negligent when the 
party escapes without the consent of the sheriff or his officer; 
voluntary, where the sheriff or  his officer permits him to go at 
large." And the words of Mr.  Selwyn. Tu'. P., 456, are tha t  
"voluntary escapes are such as are by the express consent of the 
gaoler; negligent, when the prisoner escapes without the knowl- 
edge or consent of the gaoler"; and lie adds, upon the authority 
of Btonehouse T .  Jf7illins, Str., 873, "that i n  either of those cases 
an  action of debt may be maintained against the sheriff." Tn 
pleading, also, the same distinction is kept up. I n  a plea of 
fresh pursuit and recaption it is  stated "that the said L. S. ( the 
debtor) forcibly. ~i~rongfully,  p r i r i l ~ ,  and vithout the p ~ r m i s -  
sion, consent, knowledge, or  default of the said defendant, es- 
caped." ctc.; and the replication is that  the defendant "per- 
mitted and suffered" (or %oluntarilp permitted and suffewd") 
the said I,. S. to go at large, whither he would, and to escape out 
of the custody of the defendant, etc. Chitt. PI., 9.57, 958, 959, 
ch. 1170; 7 Tvellt., 553, rt seg.; 5 Went., 228. Though differing 
slightly in words, these various passages agree in substante tha t  
every going out of prison, with the knowledge or default of the 
keeper, is  a voluntarv escape, and that  without his knowledge 
or default i t  is a negligent one; and that ,  for the purposes both 
of the action on the case and of debt. Indeed, it was so held 
in express ternls by tlic Court of Coinnion Pleas, in .llsept 7l. 

Eyles. 2 H. Bl., 108, in Trinity Term, 1792; and in so holding 
the Court proceeded on a long train of authorities from a 
remote period up to that  time, and not weakened bv a single one 
to the c o n t r a r ~ .  Tt is rcmarkablc that  a t  the sanlc tern1 
the question Tvas also bcfore the Court of Ki~lg's Bench (153)  
i n  Elliott 7%. DlrXe of Sor fo lk .  4 T .  R.. 789, in which, 
without hearinp the plaintiff's counsel, the Conrt sustained a 

115 
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demurrer to a plea that a mob of d iwrs  persons, riotousl- and 
feloniously, with force (the said force being so great and violent 
tliat the defendant could not resist i t )  demolished the prison and 
rescued the debtor against the will of the defendant. and al- 
though he did as much as in his poner lay to prevent the same. 
I t  is tlius seen that in the action of debt. as nell  as in case, the 
officer is liable for either kind of ?scape, except that  when the 
e.cape is only ncgligcnt the action will not lie unless brought 
M o r e  recaption, nnd cxcept, furtlicr, that it d l  not lie at all 
r h e n  the escape 11-as occasioned by the act of God or the public 
enemies. Although these positions n e r t  not disputed by the 
defendant's counsel. but \yere admitted to he lam- in England, 
yet it was necessary to advert to them particularly for the better 
imderstanding of the grounds on v;hich t h e -  rest and their bear- 
m p  on the constnlction proper to he placed on our statute. For,  
~ r h i l e  i t  n a s  admitted that such was thc nature of the escanes 
for r h i c h  the con1111on lan- gave and gives the actioli on the 
?as(>, and for wllich debt is also pi\-en in England, bj- her stat- 
utes, i t  was contendtd in argument tliat by reason of the dif- 
ference in  the lansnage of those statutes and ours, and of the 
difference in the conditiou and policy of the t n o  countries. ours 
should receive a different construction-one ~vhereby the sheriff 
i5 to be liable for such negligent escapes only as spring from 
'(actual negligence," or from "gross and culpable negligence," 
as n a s  contended for in another case against this defendant a t  
the presmt term. But neither one nor tlie other of those reasons 
can. \re think, produce the effect insisted on. So far  from it,  
the difference bet~veen the enactments shows an  intention to 

make ours the more explicit agaimt tlie sheriff. 
(154) The language of the Statute of TTlestm. 11. is, "Let the 

sheriff take heed that he do not snffer ( ) ~ o ? ~ - p ~ ~ < r ) ~ i f t a t )  hiin 
to go out of prison ~ r i thou t  assent of his master;  and if lie do, 
and thcreof be conr-ict. he shall he ans\iwable to his master of the 
damages done to him by wch  s e r ~ a n t .  according as it m a r  be 
found by the country, and shall hare  his recovery b?- writ of 
debt." The statute. 1 Rich. I T . ,  after reciting that  persons, 
dirers, "at the suit of the party, con~manded to the prison of 
thc Fleet hy judgment, be oftentilnrs suffered to go at large ba 
the wardcn of the prison, sometimes by mainprise or by hail, 
and sometimes without any mainprise x-ith a baston of the fleet, 
etc.. n-ithon: their assent, a t  ~ ~ h o s c  suit they \rere judged, and 
~vithout their gree thereof made. whereby a ninn cannot come 
to hi.; right and recowry against such I ~ r i s ~ n c r s ,  to the great 
1ni.chief and undoing of many people," then ordains, "that 
from henceforth no n-arden of the fleet shall ~ u f f r r  any priwner. 
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there being by judgment at the suit of the party, to go out of 
prison, without making gree to the said parties of that n hereof 
they were judged, unless it be by x i t  or other con~rnandrwnt of 
the Icing, upon pain to lose his office. And. moreorcr, if any 
such varden from henceforth be attainted by due proce-, that 
he ha th  suffered or let such prisoner to go a t  large against thi.; 
ordinance, then the plaintiffs shall have t l~e i r  rccorery against 
the same warden by ~ v r i t  of debt." The recital in the latter 
statute is only of escapes that  are clearl! roluntarv. and thr  
operative words of the former are, ' b s u t t e r  to go out of prison," 
and of the latter, "szrfte~ o r  let  such prisoner go a t  large." a ~ l d .  
therefore, it  might very plausiblj- hare  been coiltended (aq i t  
v-as, as late as the case of A1lsept c.  Gyles) that hy a fa i r  coil- 
struction they only gare  debt for escape< n - ~ t h  the k n o ~ ~ l e d g c  
and actual permission of the officer. T c t  the contrary has becn 
uniformly deemed the proper construction: and it \\as held. 
first, that debt ~ rou ld  lie for  a negligent ewnpe. and, seco~ldly. 
that in order to support the action it n a i  not ncccssary 
to show any specific act of ncffligence, a? every escsnpc (135) 
not arising from the act of God or the King's ellemlps 
war in l a ~ v  a negligent escape at the 1r:i.t. TI-11~- x7a\ t l&? 
Tlie ~~~~~~~er is obrious. I t  is that the statutw ~licrely gire a 
nem remedr for escapes generally, n itllout u~ldertnking to defincl 
them, and without excepting a negligent escnlle; and, therefore. 
that the action must lie for  vhatcrer  \\-as hv the common Ian 
an escape, for  ~hic11 an officer n as, at the conmon law. liablc i l l  

damages. Hence, Lord Coke makes 110 distinction b e t ~ e e n  rol- 
untarv and negligent escapes, in his connncnts on the statntc.;. 
2 Inst., 382. And L o r d  L o ~ c q l i b o ~ o ~ r q l i ,  in delivrring the in&- 
ment of the Court i n  d l s c p t  7 % .  Ey1e.s. cites a case from the year 
book 33 Hen. TI., of an  action of debt for an involuntary escape. 
The same point was expresslv decided in S f o ~ ~ h o i r w  1 . .  Xi171i l i~  
and in the other more modern cases alrearlv cited. Thuq the 
statutes were construed in rcference to the common lax : and ill 
giving debt for  "an rscape" thca n e w  n e c e w d y  held to mean 
n~haterer  x7as legall- an  escapc. wllrther 1-oluntary or negligent. 
Then. h o ~  much more concln~iwlv  is tllp Pnnrt hfire bound to 
take the terms of ar t  employed in our act. :tccordinq to theiy 
p r e ~ i o u s  legal acceptation, as cquallv einbrgcinp both kind? of 
escape as understood a t  the coin in or^ l a \ \ .  n . 1 ~ ~  i t  does not merely 
say that debt shall lie if a sheriff "suffer" a debtor to "escape," 
but its tenor is, tllat it  sliall lip if hr " ~ ~ ~ i l l f u l l v  01. ,~crjl iqcict l~/  
suffer such escape"? How iq it powible for us to suppoqe that 
the Legislature meant in this act a different kind of negligcncc 
from that 117hich n-a. knovn to the common l a v  and had been 
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applied to the statutes of Ed.  I. and Rich. ZI.? I t  was argued, 
indeed, that illasmuch as the English statutes lyere ill force hcre, 
some difl'erence is to he implied from the fact of pahsing a stat- 
ute here on the subject, and that the implication is strengthened 

bv the change of phraieology in ours; and then, as our 
(156)  policy is less stringent than that of England in enforcing 

payment of debts by process against the persoh. it is in- 
sisted that it is a reasonable hypothesis that  the difference in- 
tended was that in the case of a negligent escape the negligence 
must be actual, gross and culpable. But  that coarse of reason- 
ing is not just, according to the analogies of the l a ~ i ~ ,  nor in 
furtherance of justice and good morals. JTery sufficient reasons 
may be assigned for the enactlnent or re-enactment by our act, 
without recurring to the con.iideratioas supposed. It does not 
appear that the statute. of E d ~ i ~ a r d  and Richard were erer  in 
use here. and it is not crr tair~ that, from their terms, they n-odd 
hare  been deemed in force. -Lt any rate, they Twrc couched in 
terms that had ill some degree become obsolete. and Ti-ere in 
themselwb so yapue as to ha] r made it necessary to resort to a 
latitudinous equitable constrnrtion in order to embrace cases and 
persons that were viitllin the ~nischief, though not the letter of 
those statutes. I t  is morc conwnant ~ i ~ i t h  modern and just legis- 
lation that the statute laws should p la in l -  and directly proride 
for all they are intended to cover, instead of employing the 
vague generalities of the early ordinances of Parliament. Be- 
sides, our. act n a s  necessary in order to extend the reliled- for 
escapes to casts of attacllnierlts or executions for monev decreed 
ill chancery; and. again, to 11ialie the action surli\.e, as ,well 
against the executor of the sheriff as for the creditor's executor, 
nhich n-as not the c m X  in Eripland. Drer .  271. 322;  1 R a p . ,  
899. These considerations sufficiently account for the enact- 
ments of 0111' statute and for its particular  pro^ ibions. 

That  the language uscd in it is to receire a different interpre- 
tatiosi from that which it ought and n-odd, were i t  all enactment 
of the British Parl imnmt.  because in the habits of our country 
and the course of our legislation it is supposed a policy is seen 
less farorahle to the rights of creditors than that  ~ i ~ h i c h  has pre- 

vailed so steadil- in the mother country, is altogrther in- 
(157) adniissible. I n  a republic, as much, a t  least. as in a 

monarchy, the laws as made and as administered should 
make men honest in the payment of their debts and officers 
faithful in the performance of their duties. S a r .  it  is of more 
consequence in a republican gorernment. for  its stability and 
wholesome operation depend more essentially on the x-irtue of 
the people, and nothing is more speedily or certainly deutructire 
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of private and of public rirtue than to relax the obligation of 
contracts and render the rights of creditors insecure. I t  is do- 
ing some e ~ ~ i l  and, me think, much injustice to our institutions 
to suggest that such a course has bren settled on here, or that 
therc is a tendency to it. The supposition cannot be tolerated 
that the lam is of less binding force here than in any other 
country. The judiciary, at all erents, can newr adopt it, un- 
less i t  should become-that greatest of curses which can befall 
an unhappy and degraded country-dependent, and then, neces- 
sarily, the weak or pliant i n ~ t ~ u r n c n t  of pop~dar i~npulses. The 
courts can act upon no such principle further than they niay be 
compelled by positive and unequivocal constitutional enactments. 
None such have as pet passed, and we tnrst they nercr will. 
The statute now under consideration is, on the contrary, an 
honorable monument to the purpose of sustaining the modes 
derived from our forefathers of enforcing the satisfaction of 
recoveries by judgment. I t  seems, indeed, to be somewhat char- 
acteristic of the present age to regard with less severity than 
formerly the contracting of debts which the party is not able in 
the event to pap. The world is making an experiment how far 
the morals of mankind can be preserved, while persons shall be 
exempted from bodily restraint or puuishn~ent for such delin- 
quencies. Our Legislature, like others, has to some esteut ven- 
tured on this experiment. The issue can be made known with 
certainty only by time. But all the changes as yet made in our 
law profess to be for the relief only of honest insolvents- 
that is to say, honest in the sensc, at least, of having no (158) 
property, or of giving up what thev hare. There map 
be a difference of opinion about the policv of that degree of 
immunity for obtaining a crcdit to mhich one was not entitled, 
and the details of the system may be defective in not sufficiently 
guarding against fraud in contracting debts and disposing of 
the debtor's property. If that br so it only shows that the sys- 
tem needs amending. But it is very far  froin showing a legis- 
lative intention or popular purpose, either to exonerate dishonest 
debtors-those who h a w  property but conceal it, and d l  not 
surrender it for the benefit of creditors-from imprisonment 
altogether, or to subject them only to the insecure custody of an 
irresponsible keeper. As to such debtors the principles of the 
laws of our ancestors, whether the unwritten or the written laws, 
are preserved in full rigor here. We h a w  the same esrmtions 
against the body; and if the debtor cannot or d l  not ar.ail him- 
self of the benevolent prorisions of the acts for the relief of 
insolvent debtors, he is liable to the same close and safe ci~stody 
which the policy and the morality of the common law prescribed 
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as the means of enforcing pajliltlit of debts. I t  f o l l u ~ ~ s ,  if the 
gaoler will not execute the Ian in that respect, but from any 
cause, nhich  he wa;: not i ncapab l~  of counteracting. "ufferb or 
lets prisoners to go at large" ( a *  rxpresscd in St .  '1, Ihl-1. IT.) 
"without their asneut at T T . ~ O S ( >  b u t  the! b~ judged, whereby n 
Illan cannot come to Ills rlght and recovery against wch pris- 
oners, to the great l~iiscllief of many people." that the creditor 
ought to ha\ e redrc3.a ag?iii?t the gaoler; and that. not niei.ely 
in  damages, n hich the j u q  may, in the dark. iul~po*e to he 
adequate to the loss or inconvcnlence to the crrdltor, but to pre- 
rent  such defaults, voluntary or negligent, and to render the 
redress effectual by gir ing to the partv, in the n-ords of JIT 
Juct icr  Built r ,  that remedy against the gaoler which he had 

againit the debtor. Such is the plain and expressed in- 
(139) tention of the act of Aqsenlbly. rnfortmlately,  too, for  

the argunlent dranli  f r o n ~  the supposed oppo~it lon in the 
policy of our present and fornicv go~~crnlilents. thclse pro! iiion. 
ncrt' iiot first introduced into the statute hook hy the art  of 
1 .  Tliev forni parts of an  act of 1733, ch. 2,  ioulld 111 tile 
reI isal of Ihv i s .  nrinted in 1765. Bv sectioi~ 21 :I sui i i imrr 
judginent oil motion is given agai11-1 n sherlff x h o  hat11 Irvietl 
or recelved any monej on eaecution, or  hath taken the body of 
any defendant upon execution and '.-uffered him or 1 i ~ r  to CS- 

cape n i th  the conseut of 4 1 1 ~ 2 1   heri iff"; and 1 1 ~  the J I P X ~  vrtioll 
i t  i i  e i ~ i c t r d  "that nllcre any sherlff sliall 11211 c taker1 tiirs b o d  
of any debtor in rarcution, and .hall n-illfullr or ~ i eg l ipn t ly  
suffer hur11 debtor to ~ycapc," the cwdltor and 11;. cxec~~ to r  may 
havv a11 action of debt agaJnat the ,heriff ' ~ n d  111s executor. The 
act th~iq PT idcntlv pre;rrv(>d the legal ideas of thr  diflewnt kiiidc 
of escape-ill effect drfininp that n hirli is d l f u l  :o he :il l  -cape 
'(with the coilsent of t h ~  sheriff," and, conwpent lv ,  that :I 1ieg- 
liecnt eicape a as o i i ~  nithollt =11(.11 cnnwnt. If ;he ten11 '(nc~p- 
l igm~t" 1s to be understood 111 a111 ot!ier .cn.r thnn it- :inticnt 
one. n e  ask. 111 r h a t  other -ienlficatioil did the I,egi.laturr n w  
it,  a s  far  as ran be collected from the act ! W h ~ i t  I. I I L P ~ I I ~  in7 
'bactnal," or ('gross and culpable" ncql io ,~i~w,  i l l  ~d 'crel icr  to 
escapw? The law had iaid that there n:r< I I ~ ~ ~ ~ P C ~ I ( C  nhich 
niadr the -heriff culpable and linbl(1 to tlw part\.'. ;rc.tio~i if the 
eqcapc occurred vitliont thr  act ot God or the 1711blic men lie^: 
and there is notliing in tlic act to -a\- that it .ho~ilr? ~ io t  I,e +o 
dremcd. Sheriffs arc not the 01111- lIerqoi?i of nlloil~ tlir wme 
degree of diligeiice is cxicted. I t  i~ rrquircd also of rolllmon 
car~.icrs-the Ian. properlv putting 1)oth on the ~ : I I W  footing. 
because the same rtnsons ~ p p l ~  equallv to both. I,o,t/ ( ' 0 1 , ~  3 0  

trertts the111 in i ~ o i ~ t l / ( o f ~ ' . w ( ~ ~ ~ ~ .  4 Rep.. 83. They ~ J : I ( . ~ I  unde~x- 
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take a duty for reward, and i t  is a duty of such a nature as to 
present constant opportunities and strong teniptations to b c t r a , ~  
the trust, if evidence of collusion or of some particular 
on~ission of due care and caution were necessary to charge (160) 
them. 'Che security of those who employ cornlnon car- 
riers and keepers of prisons from the most mischievous unfaith- 
fulness renders i t  indispelisable that they should be insurers, 
and, therefore, the law paps t11e111, and justly holds tlleln r c s p o ~ ~ -  
sible, as such. 

There is  another consideration ~vhich  presses strongly against 
receiving '(negligent escape" in the act i n  any new sense. I t  is 
tha t  it  ~7ould  put  an  end a t  once to the beneficial and well- 
established doctrine of recaption or fresh pursuit. Althougl~ 
the law will not allow the sheriff to imprison and enlargr tllr 
party a t  his caprice from time to t i n~e ,  and, therefore, after a 
voluntary escape the shcriff cannot retakr the party, vet it is 
otl~eer-crise when the es~ap(l  is without the comt ivartcc of the 
sheriff and nlerely negligc~nt. In  this latter casc the clebtor has 
no claim on the benignity of the law, even against the sheriff, 
for  exoneration from reiii~prisonment, and therefore the sheriff 
is allowed to retake him. If  the creditor choose to hold back 
and not sue the sheriff for the escape until he shall have been 
a t  the tronble and expensc of a recapture and incurred the fur- 
ther risk of the debtor's detainer thenceforward until he satisfy 
the judgment, the law may well, and does, dell7 any action for 
the prerions escape. But it is manifest that this supposes that 
a n  action lay for the escalle thus purged by the wcnption; and 
hence arise the interest, power and dutv of the sheriff to recap- 
ture. Therefore. if in any case the creditor could not have hir 
action against the sheriff 'for t l ~ c  (xalpc itself, there would hc 
no motire or obligation on the shcriff to retake the debtor. For  
the law does not g i ~ e  the action of debt for a default of the 
sheriff in not takine; the body in execution or retaking it,  but 
only for an  escape froni custody. Hence, if there be nn escape 
by tlie act of God or the lmblir cncmies, no action arises t1m-e- 
f o r ;  and if in such case the debtor apprar openly, there 
is no question that  the right to thc ~ c t i o n  of debt would (161) 
not arise for the default of the, sheriff in not retaking 
him, but the creditor would be put to another ctr. sir. NOT. if 
the action does not, by our statute, accrue upon the fact of the 
escape, as legally importing negligence, but olrlp when i t  is 
shown that  there was "gross and culpable negligence," and co~n- 
mitting the debtor to a new prison that was supposed to be 
secure and locking hi111 in, is to defeat the action as the act of 
God or of tlie public enemies does, i t  follows that  the sheriff is 
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not obliged, in this case more than in the other, to retake the 
debtor i11 order to give him a bar to the creditor's action-for, 
upon this hyl'othesis, the action of debt nerer arose. I t  is true, 
the creditor might issue a nen7 cu.  sa.; but that  would only be 
effectual if the debtor re~ilained within the jurisdiction, and, 
indeed. vould gire that  sheriff' no authority to go out of his 
county. The Legislature can never be supposed to have in- 
tended that a sheriff should be thus excused for an escape, 
though he make no effort to retake the debtor, and that recor- 
eries by judgment should be thus defeated. Xoreover, that the 
eqcape took place from a new and sufficient gaol is no palliation, 
but, upon legal analogy, an aggravation of the negliqence by 
n-hich it happened. .Thus, a sheriff may return a rescue upon 
mewe proctss, as he carries the p a r t -  to gaol; yet, if he get him 
once within the prison, though the custody be by mosne process 
01117, he must hold him at all erents, and a rescue will be no 
exrusc. unless it be bp the public enemies. This is laid down by 
C h i ~ f  Justice Prcrtt in Crompton 1%. iT*cx~d, Str.,  429, as lax7, not 
to be diymted. I t  is as indisputably lav- that  a rescue of onc 
taken in execution. and on the way to gaol. canuot be returned, 
unlecs it be by public enemies, for  a sheriff is bound, ill such 
case, to have his posse sufficient to overcome all force from riot- 
ers or mobs. Dver, 241; J I n y  T .  Probi, Cro. Jac. ,  410. By 

parity of reasoning i t  f o l l o ~ s  that still less (,an a rescue 
(162)  excuse the sheriff after he has the additional security of 

the n alls of the prison for the custody of his prisoner in 
csecution. 

This question has been discussed thus elaborately, not becauqe 
it appeared to the Court to have any intrinsic difficulty. hut 
from the respect due to the opinion to the contrary of the 
l e a r n ~ d  judge who presided a t  the trial, and to the zealous, full 
and able argument at the ba r ;  and. nloreowr, because the point 
is  of importance in itself. KO member of the Court, hoxrever. 
has entertained any doubt on i t ;  but v e  have all (inchtding 
our late brother Di ln i~ l ,  ~ h o  heard the argument) considered i t  
plain, both upon the general reasons here giren and as concluded 
by adjudications in this State. TTe know that  there hax-e been 
many recoveries on the circuits both in case and debt for negli- 
gent escapes, as understood at common law. The proprietp of 
them n7as nerer questioned. except in the single case of Rniney 
T .  Detrl)ni?cg, 6 K. C., 386: and there the eminent judge ~ v h o  sat 
i t  the Superior Court did not hesitate, as soon as he had the 
opportunity of looking into the authorities and conferring with 
the other judges, to retract his opinion and become the organ of 
the court to reverse his judgment. The  case was decided at the 
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last term of the Suureme Court. as forinerlr constituted. and 
both J u ~ ~ P  Daniel a;d I were members of i t ,  ;nd remember that  
neither of the fix judges then on the Court had the least doubt 
of the law as there laid donn,  and of its application to the 
action of debt as well as to the action on the case then before the 
Court. I t  would be strange, indeed, if that  which is i n  law a 
negligent escape in one action should not be a n~gl igent  escape 
in  another action. 

All the consideratioils, then, that  can n-eigh with a court, 
the just principles for the interpretation of statutes, the author- 
i ty of adjudications, and ancient m-iters on the l ax ,  and a re- 
gard to sound policy and good n~ornls, concur in producing the 
con~ic t ion  that the judgment is erroneous. 

PER CTRIAJI. Judgment r m e r ~ e d ,  and r e 7 , i i . c  dc t loco (16:3) 
awarded. 

I .  In nil nction of 'jec:rli~cnt. \ ~ h r r r  :rll ;rrbitvation 11;1i1 I w n  nwerd  
nlmri. mlc1 the  a\\-m.tl \Y;IS lint 11i;rtlr mitil nftcr rhr tltxnth of one 
of t he  lessors of the l~ l ;~ in t i f f :  Hcld.  t ha t  t he  :1\1-:rrd \\-:IS void. 

APPEAT, from the Superior Court of L a v  of T.IYSE, at Fall  
Term, 1S.27, X n n  7?j, .T., presiding. 

This TTas an action of ejectment, in vhich  the following facts 
appeared : 

The declaration contains three s e ~ e r a l  demises, the first (16.2) 
from W. 9. Whitfield, the second from James Herring, 
and the third from Ruckner Ifill.  The defendants entered into 
the comnlon rule, and pleaded not guilty. At Fa11 Tcrm, 1846. 
the following order of reference was made : "This casc is referred 
to James Griswold and nTicholson Washington, Kith leaye to 

123 
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clloose an umpire in case they disagree, and their award or that 
of their umpire to he a judglnent of this court." Betweell the 
referriiig of the case and the  laki king of tlle a v a r d  Janies Her- 
ring, the lessor of the p1:rirltiff in the second demise, died. At 
Fall  Term, 1847, the arbitrators returned their award. .i nlo- 
tion was made 011 the par t  of the defendant for a judgri~cnt on 
the avard ,  and the plaintiffs moved to set it  aside. Both mo- 
tions werc overruled by the court, and the d e f e n d a ~ t  appealed. 

V o r d e c a i  and Iltycc~r for plaintiffs. 
(16.3) S t t u ~ i g e  for defendant. 

(166) SASH, J .  TT7e concur with his Honor in his opinion. 
The arbitrators decide, upon u careful esaiiiiliation of 

the evidence, that IT. A. Tl'hitfield, the lessor of thc plaiiitiff, ill 
p ~ ~ r c h a s i n g  the land a t  the sheri8.s sale, made undw an execution 
against the defendant, Hatch ST'llitfield, issued on a judgment 
obtained b- llim against said Ratell, had been guilt7 of a fraud. 
and that thc suit should be disnlibsed a t  the costs of tlie lessor. 
of tlle plaintiff. I11 effect it is an a n a r d  that  a judgmciit of 
nonwit  should bc cntered by the court against the lessors of the 
plaintiff. This in a definite a i d  distinct judgment pronounced 
by the arbitrators upon the case us sub~nit ted to them, ancl n a s  
certain and conclusive so f a r  as this action waq c o n ~ e r w d .  Ill 
R l a n c h r r ~ ~ l  r .  L i l l y  and R P L  I .  I l l n n r l r n ~ d ,  9 East., an award 
directed that  certain actions should be discontinued, :incl each 
party should pay his own costs. It was decided that the anarcl 
mi. final and good, it being in effect an a u a r d  of a s t e t  t r n f c -  
p m  e s s r r ~ .  Hartrrell  I,. H i l l  Forrest. 73 .  Tliert. i.. honwer .n  
fatal  objection to the Court g i ~ i n g  a judgment upon this part 
of the award. The arbitrators stat? that  a t  the time they mad? 
the award James Herring n as dead. His  death Iva. a re\ oea- 
tion of the subniissioii. so f a r  as he v a s  concerned. I t  is an- 
s~rercd ,  hovwer ,  by the defendant that John  Doe is. in l a w ,  the 
plaintiff, and as 1 1 ~  rimer dim. the tr ial  of an cjectnwnt is not 
d e l a y d  nor the casr abated bv the death of hi9 lessor. This, in 
practice. is true. The action of ejectment is pretty lllucli a 
fiction, resorted to b -  the courtq to trx- thc right of pobqession 
to land, and Jolln Doe is a fictitious person. But the courts nil1 
rimer suffer their onn fictions to work a positire nrong. The 
question is not, here, as to the abatement of the suit or of the 
demise from James Herring, but it is of the revocation of a 
po~ver giren by him to certain persons to t ry  a certain cause; 
and it cannot admit of a doubt that the power of an arbi- 
trator is determined by the death of the party to the sltbmi- +s1011. ' 
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or  any one of them. 2 Tidd Pr. ,  877;  2 Chit. Pr., 432. (167) 
The Court, therefore, cannot gire judgment for the de- 
fendant upon this portion of the award. Neither can the Court 
give judgment upon that  portion n ~ h i c l ~ ,  as the arbitrators tell 
us, was the result of an  equitable riew of thc case. I t  is not 
within this submission. When parties intend to submit all dis- 
putes the terms of the rcfcrencc onght to be "of all matters in 
difference between the narties." and when the difference is in- 
tended to be of thc matter embraced in  a particular case. it  
should be "of all matters in differcncc in the cause," or words 
to tha t  effect. Smith 1 % .  Xuller, 3 T e r m ,  624. Of the latter 
character is the order of reference in this case; this case is re- 
ferred, etc. The case is one of ejectment, and there is nothing 
in  the order looking out of the case. With  a view to settle all 
the differences between the parties, the arbitrators hare  assunled 
the jurisdiction of the Court of Equity, settled their accounts 
and adjusted balances, and ordered and directed the payment 
of the moneys adjudged by them. This was not within the scope 
of their authority, as exhibited in the order of reference. I f  
there was any other reference, the parties must enforce the 
award by some appropriate action in the proper court. 

The Court, therefore, cannot grant to the defendant any judg- 
ment upon the award, but, i n  the language of his Honor below, 
"leaves the parties to such remedies as they may respectively 
have thereon." 

W e  see no error in the interlocutory judgment of the court 
below. 

PER C ~ R I A M .  Ordered accordingly. 

1. A clerk and inaster who sells 1:lnd luldrr an order of a court of 
equity for the purpose of partition acts nnder w ~ l l  order nq  nn 
officer of the court, and is lial~le on his offieinl bond for any hrcach 
of duty in not complying with thr orders of tlw rourt in r~lntion 
thereto. 

2. Therefore, where a clerk and master sold land under wch nn order. 
received the yroceeds. n i l d  was tlirc'rteci Iry the court to pay over 
to the persons properly entitled by law. am1 the heirs did not 
make t l~r i r  clxiill within thrcr yrxrs: Helt7, that hr wac; bolmrl 
to pay the same, ui~der the ])rorisiow of the firqt qection nf  the 
wrenty-sixth chapter of the Rt,rised Stnt~ites, to thc trnstcr of 
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the conuty of whose court lie wag clerk and master, a~lcl that, 
far a default i n  doing so. 1 1 ~  and his sureties  night b~ sued oil 
his official bond. 

3. Held, however, that whert. the court hat1 not directrd the disposition 
of the money received on such sale. though it had remained in 
his office for three years, he \\-as not liable to the county trustee. 

APPEAL from the Superior Court of Law of X o s r m a r ~ x ~ ,  a t  
Spring Term, 1847, Battle, J., presiding. 

,-1 petition n a s  filed in the Court of Equity for Montgomery 
Count;r, of IT-hich the defendant ~ v a s  clerk and master, to sell 
land for the purpose of partition. The defendant was appointed 
a comnissioner to make the sale, and he accordingly made the 
sale and returned his report to court. The last order made in  
the case was as follows: "Report of sale filed and confirmed, 
and ordered that the clerk and master of this court proceed to 
the collection of the purchase money. that  he make title to the 
purchaser. and that he proceed, on the collection of said pnr- 

chase mane-, to pay it orer  to those entitled to receive 
(169)  the same." I t  is admitted that under this order the clerk 

and master has in his hands the sum of $100, and has 
had it more than three years. I t  is further admitted 117 th t  
defendant that he has in hi% h:rnds another sum of $10. nhich  he 
has had more-than three years, arising nlw from the sale of 
lands made by him as commissioner, upon a petition for that  
purpoqe. in which no final d c c r ~ e  has been made, and xvhich he 
retains ~ lnde r  an interlocutory order made in the case, and that  
no one has applied for citlier E I I ~ I ,  under the decrecs. The .  
relator. as Trustte of I\lonteomcry County. demandcd the5e two 
sums of money from the defendant. nhich he refused to p a - .  
The action is hrol~ght in debt. on thc official bond of the cle- 
fendant, and the breach asiigncd, tlic refusal to pay. The pleas 
are conditions performed and not broken. 

Section 1. ch. 76, Rel-iscd Statutes, niakes it the dnty of the 
clerk< of the County. Suprrior and Supreme Courtq, and erery 
clerk mid master. a t  the first court of ~vhich he is clerk, 11-hich 
shall be held a f t ~ r  the first day of August in each year. to pro- 
duce to the court a Etatenlent of all moneys remaining in his 
hands nhich  Tvert receired by him oficial l-  three year< or more 
preriously thereto. 

Section 2 directs that  these balances shall be paid orer to the 
officers appointed to rewire and disburse the count!- funds;  and. 
by section 3. the clcrk failing to nialie the required payment is. 
together ~ v i t h  a ?xmdty:-, rendered liable to  pay el~cli moneys as 
he may be chargeable ~ v i t h  under the prorisions of the act. On 
the part  of the defendant it is alleged he is not liable under this 



K. C.] DECEMBER TERM, 1847. 

act, because he did not receive the money as clerk and master, 
but as the commissioner of the court. Upon the case, as agreed 
between the parties, the court below was of opinion, and so gave 
judgment, that the defendant was liable upon his official bond 
for the $100 mentioned in the case, but not for the $10. 

From this judgment both parties appealed. (170) 

No counsel for plaintiff. 
Strange for defendants. 

NASH, J. We concur with his Honor on both points. The 
question now presented was before the Court in the case of the 
Judges v. Dean, 9 N. C., 132. That was an action of debt, 
brought against the defendant as one of the sureties to the offi- 
cial bond of Howell Jones, who was the Clerk and Master of 
Hertford County. A decree had been obtained under a bill for 
the sale of land, and the clerk and master was appointed to 
make i t ;  a sale mas made and the report confirmed, and an 
order made that the clerk and master should pay over to the 
complainants the bonds taken at the sale; and for a breach of 
this order the action was brought. On behalf of the defendant 
i t  was contended, there as here, that the act complained of was 
not a breach of his official duty; that the clerk had rewired 
the bonds, not as clerk, but as a coinn~issione'; as an individual 
selected by the court for the performance of a certain act. The 
defense TTas not sustained by the court; it was decided that in 
eaery part of the business the clerk acted officially, and mow 
particularly as to that part of the decree which required he 
should pay over the bonds, etc., for the reason that his office mas 
the proper place for their deposit. I n  this case the order of the 
court is "that the clerk and master of this court proceed to the 
collection of the purchase money, that h~ make title to the pur- 
chasers, and that he proceed on the collection of the purchase 
money, to pay it over to those entitled to receive the same." 
Throughout this order the court speak to their own officer, as 
clerk and master, and not as commissioner. As clerk and mas- 
ter he is to make title, receive the purchase money, make 
distribution. I t  is impossible to conceive duties more (171) 
official than those to be performed under this order. I n  
not paying over to the relator the $100, on his demand, the clerk 
was guilty of a breach of his bond. He was, by the decree, 
dirccted to pay the money to the parties who were entitled. I t  
had been in his hands, as clerk and master, three years, without 
any one appearing to claim it, and, lmder the act refcrrecl to, 
the relator Tas entitled to have it deliwred to him. 



We see 110 error in the judgment of the court as to the $10. 
I t  mas not sufficient to enable tllc plaintiff to recover that  i t  
qhould appear the money had remained in the office t h e e  years 
and that the defendant had refused to pay i t ;  hut it lnust fur- 
ther appear that i t  m s  money payable to some particular per- 
son. These are the ~vords of the act. The case states that  i t  
wts  retained by thc clerk and master under an inte~locutory 
order of the court. T h a t  that interlocutory order n-a. we are 
]lot informed; it may have been one requiring the clerk to retain 
it ~ u i t i l  the further order of the court ;  to enable the court, for 
instance, bx a proper inquiry, to ascertain to whom it belonged. 
I11 such a case the refusal to pay i t  to the relator would not be 
n breach of his bond; the action of the court upon it v a s  not 
final. We cannot, in this case, in relation to that moncy, see 
that t h  defendant has been guiltv of any breach of liis offivial 
bond. 
PER C r ~ ~ a l r .  Judgment affirmed. 

1. 1-ncier the plea of 1; i i l  tic1 rccortl to ;l sci1.e facins against bail no 
widcncr  call be g i r e i ~  of :my objection to t he  bail bond. The 
bail bond is no  part of t he  record. 

. ~ P E  11. from the Superior Court of Lan. of CHATHAX, a t  
Fall  Term, 1846, Battle, J., presiding. 

This is a scive faeins against Daniel XcNeill,  John 3lcScilI  
:1nd Henry ,lrnold, as the bail of James McSeill,  In an action 
of c o w n m t  brought b -  the plaintiff against James and Daniel 
XcSei l l .  Among other l)leas nere  that of m l  tirl  rod. and 
also that John 31cLTeill and EIenrr - h o l d  were the hail of 
Daniel XcS\~eill,  and not of James 3fcSeill.  

Upon the tr ial  the plaintiff produced the record of hi.. recov- 
ery against the principal, Jamcs XcSeil l .  I t  appeared thereon 
that  the action n a s  brought against James l lcNei l l  and Daniel 
XcNeill,  to September Term. 1840, of the Snpcrior Cnnrt, and . 
that at JIarch Term, 1841. the plaintiff entered a nolie proacqill 
as to Daniel, and aftern-ards recorered j ~ ~ l g i ~ ~ e ~ ~ t  a q a i n ~ t  James. 
a. set forth in  the srire fnc ins .  
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The defendants then gare in  evidence the bond ~ ~ h i c h ,  as they 
alleged, was that thcp entered into as the bail bond. I t  pur- 
ported to have been giren by James McNeill, D a n k l  AlcXeill, 
John  McNeill and Henry Arnold, with a condition "that if the 
above boundell James XcNeil l  and Danicl NcATeill do make 
their personal appearance at, ctc., then and there to an- 
swer Willianl Hainlin of a plea of corenants broken to (173) 
his damage," etc. 

The counsel for the defendants thereupoll insisted that  from 
the bond itself i t  appeared that  Daniel UcXeil l  was one of the 
cleferidants ill the action of colenant, and executed the bond as a 
principal, and not as the bail of the other priiicipal, James 
3XcKeill; and, therefore, that  as the s r i m  focins alleged that the 
three defendalits were the bail for James XcKeill,  there was 
such a rariance between the s c i w  facias and the bond that  the 
plaintiff could no t  recorer i n  this action against ally of the 
defendants. Other points were made by the counsel, but the 
court gave no opinion on any one but that  here stated; and on 
that the opinion of the presiding judge was for the defendants. 
From a judgment accordingly the plaintiff appealed. 

S o  counsel for plaintiff. 
D. Rpirl, Xtl-a~zgc,  Kelly and H a t i g h t o n  for defendants. 

R ~ F F I N ,  C. J. AS the bond nTas not put npon the record by 
over, nor its execution, contents or operation put in issue by the 
plea of n o n  est ftretzin,, the point decided could in no n7ny arise. 
I t  was argued, indeed, that the bail bond was bv law returned 
~ v i t h  the writ, and, therefore, that i t  makes part  of the record, 
which the plaintiff was obliged to produce under the issue on 
9 ~ 1 1 1  tie1 W C ~ I Y Z .  But i t  has been expressly decided to the eon- 
trary. X a s o ~ z  v. COOPPI., 4 Y. C., 83. So f a r  from its being 
part  of the record within that  issue, the act of 17'77, R ~ T .  St., 
ch. 10, sec. 6, assumes that  the plea must be non  (>.st f f l r t u ~  i n  
order to p i t  a bail bond in  issue, and prohibits its admi.sion 
unless upon affidarit of its truth. I f  i t  formed part  of the 
record its execution could not be contestrld at al l ;  and the 
consequence mould be that a person vould  be concluded (174) 
by the return of the sheriff. I t  is not likc the cares cited 
from the English courts of nu7 tie1 w c o ~ d  pleaded to s c i w  fur ins 
on recognizancc of bail, for  the recopni7ance is n judicial act 
of record, but the hail bond is an nct it1 p i s  by the slleriff. 
Snch being the case, there was no mode in  which the defendants 
could legally get the bond before the court on these pleadings. 
The  plea, that  the defendants were not the bail of James hIc- 
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Sei l l ,  is but collaterally traverbinp the operation of rhe deed 
executed by the defendants themselres, vhich  cannot be done, 
for as the liability arises upon the deed, it is to he put in i s sw  
by t l i ~  party upon u o n  est f u c t ~ r ~ r l  only. 011 that  plea advantage 
may be taken of a ~ a r i a n c e  in the tenor or legal efl'ect of the 
instrument from that stated in the ple a d '  ~ n p s .  

Of course, under those circumstance;, it is miiircessnry, if not 
improper, that the Court should discus; or decide on the correct- 
ness of the opinion giren in the Superior Court. 

Pm C r n ~ a \ r .  Judgment rewrsrd,  and I ' P ~  i r p  d~ n o m .  

2. TV11c~n a sml1111inr~- jud~~iioilt is 1111r~etl for on such ;I boliil, i t  i s  not 
nec,essarr for the clefelidalirs to 11le;ld I ~ O I L  eat f c r c ~ l / r ~ ~ l .  I)ut they 
111ay gire rhc n-hole mlttcr ill e~idel~ce  to t l ~ e  court. 

APPL i~ f'ronl 'the Superior Court of Lan- of Rrcmrosn.  a t  
Spring Term, 1347, D i c X ,  J . .  presiding. 

Thi, na.; a motion in the Superior Court for  j udq len t  on a 
bond g i ~  ell to thc <lieriff for keeping the pr iwn bounds. The 
plaintiff liroduced the bond, 11 hich had a contlitlon ill tlie usual 
form, r e c i t i n ~  the arrc-t of TTilliain R. T e 1 ~ -  011 :r r n .  so. at tlie 
snit of tlir plaintiff, and to be I oid "if the n b o ~  e bounden. VT. E. 
T., .hall k i y ?  himqelf cont inuah nithill the rules, etc., until 
he shall be di.cliarged ilicrcfroli~ accorclilig to lax." I n  oppo- 
sition to the motion t11~  defendailts gnre ex idence that  the sheriff 
did not comnit  him to prison, but took the bond TI-hen Terrv 
va.5 arrested and bcforr committi~ig him to prison, and there- 
up011 discllargcd liiln fro111 cu~ltody ; and they insisted that the 
bond n a s  for that re:t<on void. The ])laintiff, on the  contra^. 
imisted that the bond Iraq, not11ith.itanding. good; and also that  
the dcfcndnnts could not raise the objection, as they had not 
pleaded n u ~ l  (,st  f n i f t r m  and supported it b~ afYdx1 it. 

The court being of opinion nit11 the dcfcndnni., ~ ~ f u s c d  thc 
motion. and the plaintiff a p p i ~ ~ l e d .  

( 1 7 6 )  S ' t ~ u i r g r  for plaintiff. 
S o  couiisel for defendants. 
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RTFFIK, C. J. The act of 1777, Rev. St., ch. 109, see. 10, 
makes all bonds, taken from persons in their custody by sl~eriffs 
by color of.their office, 1-oid, unless they be taken pagable to the 
sheriff as such, and dischargeable upon the prisoncr's appear- 
ance, etc., or  upo11 "such persons keeping within the limits a11d 
rules of any prison"-unless, in any special casc, any other 
obligation shall be directed. That  act and those of l i 4 l  m ~ d  
1759, n~hich  proride for laying out the prison bounds, takinq 
the bond, and the remedy on it, are in puri  ntate~ia and to br 
construed together; and they show very clearly thxt when the 
bond is taken the party is not only to be a prisoner iu custody, 
but also a prisoner i n  gaol. The  act of I741 provides that, "for 
t l ~ e g ~ e ~ w ~ & a ~ ~ ~ d - t h e -  health. of such peixons as &a!! Fe corn- 
r n i t t ~ d  to piison," the court may lay out limits; and every pris- 
our?., 11ot comnzitted for treason or felony, giving good security 
to the sheriff to "keep within the said rules," nruy walli therein 
out of p ~ i s o n ,  and such prisoner, keeping continually within the 
rules, is declared a true prisoner. So the preamble of the act 
of 1739 iecites that  of l i 4 1  as  enacting that ercry person  cot^- 

mitted to gaol, not for  treason or felony, u p o ~  giving bond and 
security to thc sheriff, may have the liberty of the rules of the 
prison to zuhich 1re i s  committed; and then it enacts the r e i l l ~ d ~  
bg inotion on bonds giren bg persons cotnrn iftrtl-not taken-on 
a en. scr: 

I t  further enacts that  no person ton~trriftt~rl t o  p o l  oil esecn- 
tion on a judglilent or  the prison-bounds bond shall be a l lo~wd  
the rules. I t  is clear, therefore, that  it  n a s  not the object of 
these acts to prerent the irnprisonmeilt of persons taken in ese- 
cution; but, on the contrary, both the vords and the policy of 
the statutes show the purpose to be simply to preserre the health 
of those who are so unfortunate as to b~ in prison. By taking 
a bond from a person in that  s i t u a t i o ~ ~ ,  the sheriff is 
guilty of no escapc in letting him out of the walls of the (177) 
prison, for he does only what the law requires of him, 
and the party is  deemed a true prisoner while lie keeps within 
the rules. The  la^^ supposes that he will thus continue a pris- 
oner, under the obligations of the baud which it authorizes, and 
that  if lie forfeits the bond, it ~vill,  a t  least, not be with the 
concurrence of the sheriff, and PO instunti that it is giren. But 
it is  manifest that  thcre can be no such idea ~~-1i(w a bond is 
taken from' a person before he is carried to l j r i so~~ .  The pur- 
pose of such a bond can be no other than to indemnify the sheriff 
for a rolnntary escape of his prisoner. ~ h i q  ie. set in a clearer 
light by supposiug that  the bond here had heen conditioned that 
the debtor "should without delay go to the prison and thereafter 
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keep n i th i l l  the limit.." I t  n o u l d  he plain upon it. face tha t  
i t  v a s  take11 for  the illegal purpose juqt meatiolied, of securir-Ig 
the  dieriff fo r  no t  c o ~ z t r i z t t ~ ~ i q  the lm- ty  to prison, and  l e a ~ i n g  
h im a t  large, to go or not to go there, as  he p leawd;  and  there- 
fore i t  n o u l d  be l o i d  by  the e ~ p r e s s  ~ r o r d s  of the  act of 1777.  
I t  f o l l o ~ r s  tha t  as  the fact  does not appear  in the bond. it  m a y  
be a l  erred and prored, f o r  v h e n  a s tatute  aroids a n  in;trument 
fo r  a n y  cause, it  can create 1-10 estoppel, but tlie fac t i  ~rliic1-1 
bring it  n i t l i in  tlir statute m a y  b~ q11o~n1 by plea, as  i n  a cafe 
of usury or  of a bond taken by a sllrriff contrary to  t1-1~ S t .  23, 
Xcn .  1'1.-from xi-hi&, indeed, our  act of 1 7 7 7  Tws taken. I t  
is apparent ,  then, tha t  tlic bond v a s  taken for  ease and  f a r o r  
to ;he d c h o r ,  ai;d tci relic 'v~ i!:~ ,4~riff f:.?::: t l ~  !:hi. ;;::,-! !-Q? 
of c a r r r i n p  hill; to pri-011, by  indelnnifr ing h im for  the wcape. 
( 'onsequentl-  i t  iq ~ o i d ,  arid the h e r i f f  cannot discharge him- 
self f rom his liability f o r  the escape hy a>signing the bond, to  
be enforced h -  the creditor.  

Tile nialiner of 1u:tking the defel~se' n a s  also proper. T h e  
proriso, tllat the ~ b l i g ~ r ~  shall not plcad iioic ?st fcrctzini nl-~less 

11po11 a f f ida~i t  of it. t ru th ,  is inaccnrately e s p r c ~ s c d .  for.  
( 1 7 b )  as  the procc,eding; a r e  summary,  TI-ithout p r o r e v  or  decla- 

ration, thrrc  can. w i c t l j -  speaking, be no plez. T h e  
:-Ileailiq i.; tha t  the obligors shall not he a l l o ~ i d  to deny the  
e s e c u t i o ~ ~ - t h ~  fcrctzri,~-of the bond, returned on his oa th  b y  
the  s h ~ r i f f ,  \ ~ i t h o ~ t  doillg ro 011 their  oatlis. R u t  they a r e  not 
precluded bo1-11 other defenses k c a n s e  they cannot denr- the 
execution of the bond. I t  nould,  fo r  instance. be a good an- 
s n c r  to  tile motioli fo r  judqn~ent .  t h a t  the creditor had  assented 
to the debtor's going out of the rules, o r  tha t  t l ~ r  la t ter  h a d  paid 
the  debt, o r  b e m  in a n y  other m a m r r  d ivharqed .  So,  certainly, 
tilt defendantq may insist that  the b o ~ d ,  t l l o u ~ h  gi~e1-1, if void 
heca11.e it  is  insensible o r  contrary to the statute. Objectio~iq of 
tllc last kind cannot i n  general be taken up011 l i o ~  p s t  fncfiiiil. 
I f  they appear  upon the bond and  declaration the defellclnnt 
m a r  demur  or  m o w  i n  arrest of judgment. Sut71 u p 1  L .  E I  ([ii q ,  

2 T e r l i ~ ,  569. T h a t  stems to he pecnliar to c a w  ari.iiip mlder  
the S ta t .  I S .  Hell. T I . ,  fo r  ill other rasps. as  ill u<nrxT or  gaminq, 
appearing on the instruilit nt ,  the  defelidal-It c a ~ i n o t  dclnnr, but 
iliust plead the facts alld il1.i.t on the statute spcciallx-. 1 
Snund..  2 0 3 ;  1 Chit .  Pl . ,  520. S o  c l o n h t d ~ e  defendant m a 7  nl-o 
a r a i l  himielf of defects n1)parellt 011 the bond, a n d  not qtated 
i n  tlw cleclaration. b>- p lead i l~g  l i on  c sf far t ~ o t ? ,  and  thus c m l -  
;)rllill,rr tlie plaintiff to produce the bond on the t r i a l  and exllibit 
it:. ~aria1-1c.e from the declaration or i ts  intrinsic rice. R u t  
n-he11 its illegality, a. here, does not appear  i n  the bond, the 
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proper and established course is to put the facts on the record 
by plea, which will bring the case within the statute, conclud- 
ing, "and so the said J. C. says the said writing with the said 
condition, etc., by virtue of the said statute is altogether yoid 
and of no effect in law; and this," etc. Lenthczll L,. Cook, 1 
Saund., 156. As the present proceeding, howerer, is by motioi~, 
the whole matter is open to evidence without plea, csccpting 
only that  the creditor is not bound to prore the bond, unless tlle 
other party shall deny its execution on oath. The usual 
course is to hear affidavits on each side on which the (179) 
court acts. No doubt, however, that in a proper case, as 
when i t  is doubtful how the facts are upon the proofs, the court 
may direct an  action to be brought or direct an  issue to be tried 
by a j u r y  But the facts a re  not even disputed here, and tlic 
sole question was as to tlle validity of tlie bond, upon those facts, 
under the statute. 

PER CURIAJI. Judgn~en t  affirmed. 

C i t e d :  W h i t l e y  1 % .  Gtrylord, 48 N. C., 288; 14'. 1 % .  P ~ n r s o n ,  100 
N. C., 417. 

1. Where in a suit on a guardinn bond it  :~pl~r:rrrd that the nccomlt 
between the cuardia~l  :rnd the waul h;itl hec11 srttlrtl. n11d that 
the guardiaii gave his ow11 bond to the n - ; ~ ~ t l .  I\-hich n-;is recei~etl  
by the latter in satisfaction of the I x & ~ ~ i v c  tlnr. :md he then gnrr  
his qunrdiau n recript: Hcld .  that  this n-as ;I sufficient tlefense to 
the suit on the gunrdinn bond. 

2. The same defense 11-1lic.h ~n iph t  hth ninilr to rill :ivtion :it law or 
suit in equity. brought in the n:lme of the wart1 hiusrlf :ig:li~ist 
the guardian. is gootl in ml action brought 011 thc bontl. 

~?LPPEAL from the Superior Court of Law of bar-FORT, at 
Spring Term, 1847, Rat t l e ,  J., presiding. 

This is  an  action of debt on a bond giren by Cordon (180) 
and the other defendants as his sureties, for his guard- 
ianship of the relator. The only breach assigned is the non- 
payment of the sum of $1,092, a balance dye fro111 the guardian. 
Pleas, conditions pe r fo rm~d  and satisfaction. Tllr facts were 
agreed and the jury garc  a verdict subject to tlle opinion of the 
court upon the facts, ~ ~ ~ i t h  an  agreement that tlie verdict should 
ultimately be entered according to the opinion of the court. 
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The  case is as f o l l o ~ i ~ s :  I n  -lugust,  1\42,  a f te r  tlie n a r d  came 
of age. he and  the guardian came to a s c t t l e ~ n e ~ ~ t  of the account 
bet\vccn t l i e~n ,  and ('ordon v a s  found  i n  a r r e a r  ~ I I  tlic sum of 
$2,228 f o r  nioney of the n a r d  that  Iiad coliie to  his hand+.  I n  
bat idact ion thereof lie a.;ipned to J o r d a n  ilotes of th i rd  per- 
sorir to the a i ~ i o u i ~ t  of $1.136 and executed hi. o\vn single bill 
u~icler seal fo r  $1,092. pavahle o ~ i e  d a y  af ter  date  to Jorclan, 
~ i ~ l l o  a c c e l p d  the qame i n  sati*faction of the balance. and  cse- 
cuted a rcceipt i n  fnl l  to C'ordosi, h u t  not u l i d ~ r  seal. -It the  
-alilc time Jordan  receiied frr)ni Cordon hie negroes and  other 
s l ~ e c ~ f i c  chattels belonging to l l i i l~.  L'orclon n a s  then the o n n e r  
of large estate. and n a s  gcncl ally thought  to  be perfectly qol- 
vent. though i t  \ \ a<  k n o n n  that  lie \ \ a s  a good deal i n  debt. 
H e  made .ome p a ~ l i i e u t s  on h i% boncl. r e d n c i n ~  tlie bum due on 
i t  to  $892, n1ie11 Cordon. ill 1-44, fa i l rd  a n d  made an aqsign- 
merit of hir  ~ ) i ~ o l i e r t ~ ,  and  thiq ~ u i t  Tras brought. 

T h e  court n-as of o p i l i i ~ n  t l ~ t  a. J o r d a n  h a d  talirn C'ordo~i's 
holicl i n  q:rti+faction of hi< d ~ h t .  lie cquld ~ i o t  recm er  i n  this snit,  
a n d  directed the T erdict to be r ~ ~ t e r e d  for  the defrnclants. Fron i  
a jndgme~l t  :~cmrdil lgly t l i ~  r ~ l ; ~ t o r  appealeel. 

(191) 1 I " T .  One i- a t  -ome loqs to  conjecture n h y  
rlnr -uit .l!oulcl ha1 e bec.1~ bronght. The relator has  a 

1)lniii I Y W ( ~ ?  ag:li~r-t ('ordo11 011 hi?  notc~. and  if lie n e r e  to  
recoxer :rgailist the bureties tlierr could br  lit t le Iiezitatioil to  . . 
~ * e l i w r  the111 in rqni tv nlmn sll(.ll dealing. betneea 7lleiia prliicl- 
pa l  and his  ward. Hen-erer, tha t  questio!~ ih slot hcforc us  non-. 
But upon t l ~ c  que.tio11 of Ian. our  opinion co i~curs  ; n h a t a n t i a l l ~  
T\ i th  that  of 111- Hoiioi . 

r 7 I h e  plea. a re  not dranir  out.  hut according to a loo>e practice 
i n  nliicli g e ~ i t l e n i ~ l i  of the b a r  indulge thcmsc1~-ei tlirrc i q  a 
iiieliioralitlu~ii of '.conditions l m . f o ~ ~ i n e d  and accord and satiq- 
f a r t ~ o n . "  I t  is, therefow, ~mders rood  tha t  proper  plea. of those 
kind. a r e  to be inserted i n  tlic record. I t  is t~ontended f o r  the 
relator t h a t  he  \]as entitlrrl to  the rerdict  n~icl judsmeut ,  he- 
cause hi. rcceipt. not being under  ~ r a l .  i. not a n  acqui~ tance  o r  
release of the bond q o ~ v  sued on, and  because on(, bond is liot a 
eatisfactioli of another. Those rule? a re  admi t ted ;  hut t l ler  do 
not,  n e  think,  a p p l r  here. I f  this receipt h ~ c l  l m w  a n  acquit- 
tance under  seal i t  could not have becn pleaclrd a. n r e l e ~ s e  of 
this  bond. I t  does not purport  to be such ;  and,  indeed, the 
TI ard,  not being the obligee i n  the  bond, could not release it .  I t  
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purports to be an acq~~i t tance  of the demand of the ward against 
his late guardian on tlie guardian account. Now, suppose i t  
had been founded on actual p a y r ~ ~ e n t  in nloney, or to be in form 
a release of the balance of the account, pleas of payment or 
release of t h i s  b o n d  would not be sustained th reby ,  consiclering 
this as an  action of debt by thc, State and without connecting 
tlle relator with it. Yet no one can suppose that, after such 
payment or release, a suit nould lie on tlie guardian borid in the 
name of the State, to recorer, as damages to the relator for the 
breach of the condition, the rcr; debt which lie had received or 
released. So, likewise, in respect to the otlier objection, that  
one does not merge in another, i t  is plain that  it does not touch 
this question, for the g ~ ~ a r d i a n  bond is not n bond to the 
ward, and his denland against the guardian does not (182) 
accrue on it, but npon the receipt by the guardian of the 
~vard's  money. I f ,  then, tlie ward were to sue for this debt in 
his own ilanle it would be in ussuttlpsit for nloney had and re- 
ceived, or upon an  account atatcd, or i n  equity for an  account; 
and, u n d ~ u b t e d i ~ ,  i n  either of tliosc actiolis it n l ig l l~  be inqisred 
tha t  the single contract was merged ill the liiglwr security of the 
bond, and in equity thc fa i r  scttlenmit nould bar a decree for 
mother  account. Those defenses arc not to he annulled by al- 
10x1-ing the ward, instead of suing in  his olrn name. to iustitute 
an  action of debt on the bond in  tlie ilaiile of the State, and, by 
technical refii~ements i n  pleading, exclude them. The actioi~s 
on these official bonds are given to "any person injured or 
grieved," and, as was said in S. c. L l y h t f o o t ,  24 S. C., 306, the 
ohjrct is to afford a cu1nulati.i e renictly, ;vhich the party gr iewd 
has, independent cf t h ~  hond. T!w bcnd does nc~t create or. pre- 
#?rue a cause of action for the relator, but is intended only as 
an  additional securitv for. a denland other~vise arising, which 
might be recorered by the relator ill ailother action directly in 
his own name. When he is entitled to no other suit, and has 
no demand xvhich he could, llimself, recorer either a t   la^^- or in 
equity, i t  would be an absurdity to hold that he 1vas a person 
griered, to mhoni the State g iws  the right of putting in suit 
the bond payable to her, or that  damages are to be assessed as 
sustained by him by a breach. Of necessity, then, the Court is 
obliged to look at the purposes of the action mid the n a t ~ m  of 
the recovery intended to be nlade in  it. I t  is not yiren to every 
officious person, but only to such as may be injured, "to recowr," 
in the words of the act of 1762, "all c ln~ t~aqes  which h p  may 
hare  sustained by reason of the breach of the condition of the 
bond." The action on the bond is therefore answercd by any 
matter establishing that  the relator has no demand against the 
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guardian. and therefore that he has sustained no daiil- 
(183) ages. I t  is like a case of a bond n i t h  condition for the 

~~e r fo r l i~a i i r c  of :in arrerment or corenant. contained in 
b 

another instnmmlt.  To an action on such a bond i t  is  a good 
plea that the defendant performed all the covenants '(in the said 
indeuture" contained ((7trinsford T .  Grlfith, 1 Saund.. 51) ; or 
that the party discharged hiln .therefrom. 3 Chitty PI., i'q9 : 
Doug., 6%. Thus. -\\hate1 er ~ o u l d  ansver mx artioll on the 
coveaants in the separate indenture d l  also n i i swr  the action 
of debt on the obligation; ~vhether it be a performance, or dis- 
charge from the performance by release, or  the satiif'1cti011 of 
the dalnageq arising from a  breach. Fo r  this suit is substan- 
tially for daiaages, and comes r i t h i n  the reason. in Rlirlip's 
ctrse, 6 Rep.: 43, that the duty docs not accrue to the relator in 
certainty by the bond, hut by a wrong or default subsequrnt. 
tocrctlier n i t h  the statute and the deed. eires hiin an action in 
tl; nmie  of the State as the means of ];is recovering the dnn-  
age. to  him from that dcfault ; a i d  consequmt!~ n ;2!~.2 of .at+- 
faction of those dtrnltrges, or of a release of tlG111, is good. I t  
maTr he show11 either that the damares never arose bv rwson of 

L 

perfori~ialice of the coreriants or that the obligor had been dis- 
cliarged from performance, or that an:ends had been ma& for 
a breach of them to the relator. I t  could not hare  been the 
intentioil of the Legislatnre to enable one to recorer in this 
form acaiilst the guardla11 and his sureties a demand for ~ r h i c h  
he could not maintain a suit against the guardian by himself, 
either at lan ur in equit!-. The bond in itself creates no legal 
duty to rlie n-ard, hut it i~ inte~:ded only tc secnre wc l?  ns h3~-P 

otliernise accrued and contiln~e to subsist independentlv of t h i  
11011d. 

PER C7 XI 131. Jmlginen: afir l~ied.  

Cited: C'irbe 1.. .Tccvresn~l, 32 N. C., 194: Y. 1 % .  Ellis, 3.2 S. C"., 
266 ; Leclfo~ tl 1 % .  17alirlyX.i., -14 S. C.. IS1 ; H~rrJri! i r  r .  J l r K ~ s -  
s o n ,  65 S. C., 694; Ctrljl~ 1 % .  Htr~.ilin, 67 S. C.. 473. 
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3. Therefore, in :lil action 011 thr statute (IZev. St.. c11. 31, sees. 44. 4i) 
against a clerli for ~ io t  tnltiilg "sntticicwt sc'ciu'ity" for the costs. 
the declt~ratioil inust set forth <,ither that the c,lerli took J I O  

sccurit!l or that lie took iiisnfficit~iit srcurity ltnowi~l- it to br ill- 

snfficieut; othcrwisr :I tlri~lurrrr will l)r sr~st;~ir~cvl or :I j ~ ~ t l g l ~ ~ n l t  
After rerdict he twresred. 

,IFPEAL from the Supcrior Court of Law of I L o c . r ; ~ s c , ~ r . \ ~ r ,  at 
Fall  Term, 1847, Btriley. J., presiding. 

The  deferidant, in 1843, x7as and still is Clerk of the Court 
of Pleas and Quarter Sessions of Rockil~gham County. 111 

that  year a writ issued from his office, at the suit of one Charles 
G. Taf t  against the present plaintiff, S n t h a n  Wright. The 
plaintiff's declaration states that the defendnlt did issue said 
writ, and caused it to be placed ill tile hands of the sheriff, "with- 
out having taken of him, the said Charles G. Taft ,  before issu- 
ing said writ, suf i ( ie,zt  security, conditioned," etc. The nctiou 
is bronght under the net of 1336, Rcr-. St.. ch. 31, to recover the 
penalty of $100, gireu in  sectiou 46. By section 44 "the clerk 
of every court of record, or his assistant in office, is required, 
before issuing any ~ n - i t  or other leading process, to take SUE- 
cient securitv of the persou apl)lying for it,  conditioned," etc, 
Section 45 directs that the clerk, bv himself or deputy, 
shall enter all w i t s  issued bv him in a book to be kept (185) 
for that  purpose, together with the nalnes of tlie plain- 
tiff and defendant, aiid the plaec of their abode, m ~ d  the n a n w  
of the security or securities, and ~vllerc. they lire, etc. B y  sec- 
tion 46 i t  is  proricled: "If any clerk, either by hinlself or  his 
assistant i n  office, shall issue any mrit, etc., otherxise than as 
by the two preceding sections directed, lie shall pap to the dc- 
fendant, etc., and slinll also forfeit and pay the sun1 of $100, 
etc., for  such offense so coiilnlitted by such clerk or his assistant 
in office, recorerable, etc., one-half to the use of the person 
suing for the same, the other half to the use of the poor of thr  
county." The action is brought to recover this prnalty. The  
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case qtate. that 31r. Bead, a practicing attorney of tlie court, 
n a ;  furnished with a blank wit-by ~ ~ h o n ~  he did not k n o ~ ,  
put. he belieled. by the deputy clerk-rhich n-as signed by tlie 
clerk. and that  he filled it up and put i t  into the hand. of the 
sheriff to be e~ecuted .  I t  further appeared that it lvaq cxecut-d 
and dulv r e t ~ ~ r n e d .  and entered on thc docket by the defendant, 
and the defendant aftern-ards executed a bond for the prozecution 
of the suit. rnder time circumstancec the presidinc jadge 
charged the jury that  the plaintiff v a s  entitled to their verdict, 
a s  it  n as a matter of indifference from nhom Mr. R(,ad received 
the n r i t ,  nhethcr from the clerk, his deputy, or ;om? member 
of the bar. 

There xvaq a verdict for the plaintiff, and the defendant 
appealed. 

1T'1idt7cl! for plaintiff. 
.J. T. V o i ~ h ~ n r l  for defendant. 

(18;) Sim, J. I n  the opinion of the court below TW entirely 
concur. The defendant. by signing the writ in blank, 

and snffering it,  in that  situation, to l eaw the officc, becaine 
reslmnsible for the act of the person ~ h o  did issup it. ~ ~ ~ i t l i o n t  
taking the security as directed b r  l an~ .  I I e  t1iereb~- ronstitutecl 
X r .  Read his agent, or. in the vords of the act, 31r. Rcad n a s  
his aqsiitant in iqsuing it. The language of srction 46 is. "If 
any clerk bv hinlvlf  or his assistant in office, etc.," and ~ec t ion  
4.; direris "that tlie clerk. by himself or his i l c l i ~ i f y ,  err.." there- 
b r  r e c o ~ l i i z i n ~  in the act to he done hv the clerk, b ~ f o r e  i s s ~ ~ i n g  
tlic n r i t .  a difference betneen the delmty a;ld the as;iqtnnt. 
The depntj- i~ an officer. 117110 must take an oath of officc b f o r e  
h~ enterq upon hi; duties, and those dntie; continue as lonc a s  
hi* appointment endures. An assistant iq o w  n h o  is called in 
by the clerk, ~vitliont an? regular apl~ointnicnt. to aid him. either 
in conducting thc buqiness of the office gen~rall>- or to aid him 
in w n e  particular. ,I niav he his asqistnnt to-day. and R to- 
morrolv, and the17 lnaa both be assistant.., either in doin: the 
same matter or  divers matters at the same time. But  tlie de- 
fendant'. l iahil i t -  in this case is conclu~ivelp shovn by the fact 
that  thc m i t  Tvas retnrned to him, and received bv him, and 
regularl-  docketed. And he further became. after its return, 
the qurety on the pro..ecution bond. Br  these acts he recog- 
nized and adopted the v r i t  as regular17 issued, and is concluded 

from the defense that it was done b -  one not authorized 
(ISS) bv him. Vpon this latter ground the opinion of 111~ 

brother Ru@n is founded on this part of the case. If 
there lvere no other objection to the plaintiff's recorery, we should, 
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n~ithout hesitation, affirm the judgn~ent. But, unfortunately, 
the record discloses an error for which the judgment ~ u u s t  he 
arrested. I t  is a principle in pleading that the declaration lnust 
set forth a good title to that which is sought to be recorered; if 
i t  does not, the defendant may demur, or  more ill arrest of 
judgment, or bring a n r i t  of error. Alrc lh .  ('ir. Pl., 109. 111 
an  action upon a statute, to recorcr a penalty, the plail~tiff innst 
set forth in his declaratioil cverg fact which is  necessary to 
inform the court that  his case is  n i th in  the statute (Arch. Cir .  
Pl.,  106) ; and it is laid down b~ Mr. Chittg in his trcatisc on 
pleading (1st vol., 40j) ,  that it  is ~iecessai-7 in all cases that  
the offense or act charged to h a w  becn coiii~nittcd or omitted by 
the defendant allpears to hare  bec~l within the prorision of the 
statute, and that a71 t h c  ci?clrin:cfancr.s nrc(>ssory  t o  szrstccin t h c  
cccfion must  he a l l e g ~ d .  I n  Nigelolc? 1 , .  Jolrns ton .  13 Johns., 
429, the same principle is recognized, and the Court state it to 
be a well-settled rule in pleading that, in declaring for odenscs 
against penal statutes (wllen 110 foml  is espresslg g i ren) ,  the 
plaintiff ic, bound to set forth, spccirrlly, the facts on ~ h i c h  he 
relies to constitute the offense. Here 1x0 f o n n  is presented by 
the statute. So in X c K ~ o n  1 ' .  L n n c ,  1 Eal l ,  324, it iq drcidcd 
by the Court that  the declaration must hare  sufficient certainty 
on its face to enable thc Court to kno1v v~llat has bwn done. 
Facts are to be stated, ~ o t  infcrcrlces or ~na t t cm of law, and the 
lm-ty succeeds upon his facats as alleged and p ro r id :  nor n-ill 
t l i ~  conclusion rontrtr fot t t~trn s tn tu t i  aid tllc omission. I Pnuncl., 
135, 11. 3 ;  13 East., 2.58. 711 the case heforc us thc dec'laration 
statcs the o~nission of duty on the part of the dofcndmt to con- 
sist in not taking s ~ r f i r i c n t  s c c u ~ i t y  beforr the writ n.ai  issued, 
but it does not i n fo rn~  11s of wliat tliat insu6cie1lcr comists. 
Did i t  consist in not taking any bond (for that wo111d 
come within tllc mcani~ig of the statute,), or did it consist ( I  89) 
in taking security which v a s  k n o ~ r n  to thc defcnd:nit, 
11 hen he took it,  to be i~lsnfficieut ? Tlw insufficiency l ~ m i i t  by 
the Legislature niust bare  becn onc of these tno ,  and could ]lot 
refer to any deficiency in goodiiess, arisi i~g after the bond taken. 
for  it nould conlc l~cither within the letter nor the meaning of 
the statute; tliat e~ iden t lg  refers to the statc of the farts  a t  the 
time when the security ought to have bcen taken. The decla- 
ration, then, is defectirc; i t  does not set forth specially the fncfs 
upon which the plaintiff relies to constitute the offense; i t  has 
not that  certainty on its face as will enable the Court to see 
what has been omitted. The plaintiff has satisfied himself by 
stating only the inference xhich  the lam draws from the facts. 
Vcl icry I . .  Il 'oocll~, 28 N. C., 353. For  anything that  appears 
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on the declaration the defendaut may hare  taken a bond for the 
prosecution. I f  he did, the p e n a l t ~  was not incurred, according 
to tile true construction of the act, although the surcty miglit 
not, iii fact, h a ~ e  been sufficie~it, unless the defendant n ill full^ 
reccired him, knowing him to be insufficient. For  i t  v a ~  cer- 
tainly not the illtelltioil of the act to &it the clerk viith thc 
penalty, 07-er and ahore damages to the party, for an innocent 
mistake as to the sufficiency of the sui-ety. Thcrefore, t l z ~  drcla- 
ration ought to allege either that the defendant took 119 hond 
a t  all or that he took a bond from persons that  were not d f i -  
cirnt, to the knonledge of the clerk. For it is not enough to 
bring a case ~ r i t h i n  the ~vords of the statute, lont it must he 
brought xithin its meaning and legal effect, and as if the ~vords . had fully expressed the meaning. As i t  is the  dutg of this 
Court to look into the TI-hole /-ecorcl: and pronounce such judq- 
nlent thereon as the court belon. ought to hare  done, the judg- 
merit must be arrested for the defect i n  t11~ declaration. 

PER C ~ R I A J I .  Judgment arresied. 

C'ited: Croom 1 % .  X o l - r i ~ ~ y ,  63 S. C., 392;  Turner 1 . .  XtKrc 
137 S. C., 259; Stoue 2%. R. I?., 144 S. C., 222. 

. THOJIAS JI. CARTER r. JIATTHEK PAGE. 

-IFPEAL fr01?1 the h p e r i o r  Court of Lan of hen--is, at Fall  
Term, 1847, Peccrsoi~, J . ,  presiding. 

This is ail action 011 the case for a nuisance, 1,. tlie defend- 
ant's causing na te r  to flow from his land on an adjoining tract 
belonging to the plaintiff, whereby the plaintiff's land n a s  
flooded and injured and the crops groving thereon destroyed. 
I t  was brought 27 March, 1844. 

The facts were that one Haughton, under IT-horn :lie plaintiff 
derired title, agreed orall>- i n  1839, with the defendant. that hc 
might cut t ~ o  large ditches through Haughton's land, into which 
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he might open ditches a t  tlle upper end from tlic defendant's 
own land, so as to drain the watcr from the defendant's land 
into those larger ones, and thence through Haughto~l's tract. 
The defendant immediately cut the ditches from the line be- 
tweeri himself and Haughton, through the plantatiori of Ilangh- 
ton, until .they came together in the plantation, and tlience to a 
smanip without the plantation. Haughton expressed hinvelf 
satisfied v i t h  the ditches, when done; but it  as further agrecd 
that  if they should prove insufficient to drain both plan- 
t a t i o n ~ ~  the defendaut should extend tlie large clitcli l o ~ w r  (101) 
down the swamp. 

The defendant then cut small ditches on his own land, so that, 
bv means of some leading into tlw larger ones through Haugh- 
ton's land, he drained the land he then had in cultiration, and, 
according to the evidence, caused a greater quantity of the water 
to pass off the dcfendant's land through Haughton's plantatiou 

' than otherwise would. 
I n  Ikcember, 1839, Haughton died, and the plaintifi entered 

into his tract under a purchase of the fee from his executors. 
I n  1840 the defcndant opened n ditch from his land throng21 

one Rascoe's, in an opposite direction from the plaintiff's lancl, 
by means of which a considerable quantity of the watcr draincd 
from the defendant's ldantation ~ r h i c h  otl~crn-ise would hare  
passed through the ditches on the plaintiff's land. In the spring 
of 1842 the defendant cleaned out screral of thc ditches on his 
own land, leading into those through thc plaintiff's land, vhrrc-  
by a greater quantity of xi7ater mas dr:lined from the dcfendant's 
land into the plaintiff's, and with more rapidity than otherwise 
would h a w  been. 

I n  the early part of July,  1842, there was a r e ry  henry rain, 
and the quantity of m7ater that  flowed down the main ditches 
from the defendant's land, besides that  r h i c h  ran into them 
from the plaintiff's o w l  land, was so great as to become ponded 
at the ion-er end of thc ditch, a t  thc swamp, and to flow orer 
the banks of the ditch and corer  screral acres of the plaintiff's 
land;  and in Aug~ls t  following a similar occurrenrc hnppei~ed. 
On 11 July,  184% thc plaintiff gave thc defendant notice that, 
after 1 January,  1843, he would resort to mc:isurcs to protect 
his lands against the water by x~hich  they lrcre flooded by the 
tn70 ditches running from thc defendant's fa rm,  and that he 
should hold the defenclm~t responsible for siwh dall~ages 
as he had sustained or might suffer in consequence of such (102) 
flooding. 

During December, 1842, and J a n u a r -  and February, 18.23, 
the defendant c l ~ a ~ e d  fifty acres more of his land, and dug 
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clitchei through the wme. qo as to turn the strcaln, and lratrr  
falling thereon, and cause them also to flon- froili hi< laud into 
the ditches tllrough the plaintiff's land;  and at tlie ;ame time 
he cleared out the ditches that he liad before ulaclr, as ahole 
~ ~ m i t i o n e d ,  so ase to increase coniiderably the quantity of n-ater 
flon-ing from hii  onto the plaintiff's land. 

The counqel for tlie defendalit inristrd that the liotire Tvas not 
sufficient to euablr tllc plaintiff to recol er, and that, at all events, 
hr  n a s  ilot entitled to damage.. for the lo>< sustain( tl frvm the 
o\erfloving of his land bv the rain and qtor~n of .Tulx*. 1342. 
before the notice n a s  g i ~ r n ;  and, finall:-, if the jury 41onld 
beliert that ,  by means of the ditch throuch Rascoe'- land, a; 
much n ater n.as dil erted from the plaintiff'., laud that n ould 
ha le  pone on it from the defendant's old cleared land as he 
caused to flow on the plaintiff's land from his nen clearing by 
the ditches through it,  that the11 the plaintiff had no cau~r .  of 
action. But the court held othern-is? on each of tlioqe point;. 
and fruin a verdict foi thr plaintiff and judgment thereon the 

-1. _l /cor r  for plaintiff. 
Hc7crtli for defendant. 

R m r r ~ ,  C. J. This i;.  he .ame case nhich  n as here in June.  
4 26 1. . 4 But upon the second trial the facts ha l e  
tuliled out to be m r p  different from those formerlx stated. 
Tliere 111~' actin11 ;eemed to hare  been brought hecame the cle- 
f c n d a ~ ;  mrrelv left t h i i i ~  .t?nding as the7 n w e  ~ r h e n  Haugh- 

ton's liccnse far  the enlorment of the cascinent expired 
(193) I)>- ~ 1 1 ~  death of that persoh for the dcfendalit liacl dolie 

nothing af tern ards. TTe held the defendarit could not 
IIP .ucd for being thus i11ert~l>- paseire under such circumstallces : 
at all e\c.nts, ni thout p r c ~  iouc notice to abate the nuisance b r  
stoppilig his drains or direrting the w n t ~ r .  TTe still think that. 
positio~l  as right. tlio~igli TIP  nc re  ava re  a t ' t he  time that  it 
carried the effects of a license oncr granted. but terminated, to 
the extrclne 1 erqr of the l av ,  and U ~ I O ~  7 erp nice distinctions. 
As the caqe 11ov atand-. liol\-ever, all ground for a notice has 
sunk; for the defendant, since the license riidcd, has been actire 
in continuing and increasing the nuisance hj- scouring his old 
ditches and opening nen. ones, whereby there is a uluch larger 
flon- of xa t e r  on the plaintiff's land than thcrc ~ o u l d  ha7 e been 
had the deferidaiit rcallp h v n  pawile.  The clcfcndaat nas ,  
therefore, clearly liable for all the damages ariciag from surh 
increase of water;  indeed. for all the damagei sustained froln 
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the mater, since by acting, when he had no liceiiv to increase 
the quantity of water, he adopted the nuisance as i t  then stood 
and made himself responsible for all consequences. S o  doubt, 
a license to drain one's land, by carrying the nTater on tlie land 
of another, includes the poncr to make ditches for that  purpose, 
and also to cleanse them, while the license is in force. But,  
when i t  is determined, there is no more power to scour an old 
ditch, whereby the flow of x-ater is increased, than to make a 
new one. They both stand on the same footing, being uliau- 
thorized. 

I t  is very clear that  the last p i n t  made is also against the 
defendant. I n  1840 he turned in  another way a par t  of tlle 
mater that  he had once been authorized to drain through the 
land that now belongs to the plaintiff. That  was so much the 
better for the plaintiff, certainly; and the defendant may be 
entitled to his thanks for  it. Two years afterwards the defend- 
ant  cleared other land, not before drained through the 
plairrtiff's canals, and turned the water from it upon the (191)  
plaintiff. That  is the state of the case; and n-hen sued 
for this latter act, mhich n7as wholly unauthorized, the defend- 
ant asks an  abatement of the damages or a verdict for hi111 
because he has not done the plaintiff inorc damage by this in- 
jury than he mould have suffercd if tllc d e f e n d a ~ ~ t  had not done 
him the f a ro r  tn70 Tears before. A111cnds cmiuot bc made in 
that  way for trespasses mid nuisauecs, cren if it be supposed 
that  the defcndant liad bceil at libcrtp to allow a continuilg 
flov of the na ter  through the plaintiff's land which he carried 
through Rascoe7s. Liecnse to turn ollc stream upon 1117 land is 
not an  authority to stop that at the party's pleasure and tllr11 
on another in its stead. The two acts are entirely independent, 
and no deduction can be made from tlw (Ianlagrs, a c ~ r u i n g  fro111 
one, on account of a benefit derired from the otlicr. 

PER CUKIAJI. Judglilcnt affinued. 

Cited:  PnrX,er 1.. 8. R., 123 S. C'., 7 3 .  
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2. All intlic.tine~~r for ii~nrdcr \\-l~icli chargi's that the hoiuicide n-as 
ct~~n~liittecl 011 thv " t ~ w p t l t  (1;ry of -\ucru?t." instead of the tcc'clftla 
tl:ij- of .kugust. is gootl. if not a t  c.c!imnoll I;Iv.  yet a t  1r;rst lultler 
our st;itute i1:c\-. St.. (.ll. ::;, see.. 12 ) .  

4. In nn i~itlictmrnt for mnrcler. if tile tiilic stated be miterior to the 
intlic~inelit. it is ~nnterial and o111g ni;~terinI ill one rrspctT. ;lnd 
that is that the clay of the rlc3:lti~, as laid, is within n year sad 
; I  day nf that of the 1von11diilg. 

A l ~ ~ ~ . i ~ .  fro111 the Superior  Court  of L a x  of C o ~ r - x u r s ,  a t  
F a l l  Term,  IS*;, Cct2dv c71,  J. ,  presiding 

The  1,risowr n as conr icted uimn a11 indictment f o r  the mur-  
der of J a n w  Flo~rcr; .  and  mored  for  a v r i ~ i i e  tlr norn ,  and 
then i n  arrest of iudrmcnt  : a n d  af ter  a distillon ancc of ihe ., L 

motions. and  sentence of death, hc appea!ed. 
011 the  t r ia l  cridcnce \\-a3 g i \ t n  on the par t  of the S ta te  thxt 

the deceascd n as found,  late i n  the  ertnino.. l+io_ hv himself on 
the ground,  near  the prisoner7< house. and  had177 n-onnded by 
-t:lbi i n  the breast : a n d  hc said he  n as dying mid t l l ~ t  the p r i+  

onel, h a d  killed him. and  desired tha t  the pri-oiler should 
(196)  be called. T h e  \ \ - i i ~ ~ e +  called the nr ieoner:  and  a f te r  

h n ~ - i n g  a t  first rcfnseil. he  c::me to the d r c e a d ,  rend on 
11ei11a aiked nhx- he h a d  serxccl the  deceaqecl Q. he rrnlied "that 
llr incallt to do it." and  t l ~ e n  s h o l ~ e d  a knife, v i t h  r l l i ch ,  he 
>aid, he  had  inflicted the nouuds.  On the par t  of the Stcite el i- 
d m c c  n aq fur ther  g i rcn  tha t  the lxisoner had  a n t e c d e n t l y  >tiid 
that  the deceaced h a d  bought 11ii land a t  <he;.iff's sal(., slid that  
tlir (lay a i ' i e ~  he qI7ould gct a c l c d  for  i t  he n auld k ~ l l  him. un- 
1e.s he gare  it  up. h d  then the  qolicitor fo r  the S ta te  offered 
i n  e ~ i d e n c e  a sheriff's deed to t h ~  clrceawl fo r  the  Inlid, duly 
p r o ~ e d  a n d  registered. and  offered to 1)roi-c tha t  i t  had  hten deliy- 
crcd bv the deceaqed to the r e ~ i r t t r ,  to lw registered the day  
hcforc the liomicide. The  c o u n v l  f o r  the priqolier objected to 
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the deed being received in evidence, unless its executioli was 
proved on the trial. But the court received the cridence. 

The indictii~ent Tms found ~ I I  Robeson Superior ('ourt, at a 
term beginiiing on the first Ivlonda!- after t11c fourth Monday 
of September, 1846, and 1.1111s thus : "The jurors, etc., present, 
that  John  Shepherd, late, etc., on the tzr c j f t l ~  day of August, in 
the year of our Lord one tlzousand eight h u d r e d  aiid forty-six," 
etc., i i~ade  the assault oil the deceased, "then aiid there beilig," 
and, "then and there" with it knife gave a 111ortal ~ v o ~ m d  of, etc., 
of which, etc., "the said Jailies F l o ~ w r s  the11 and tlicw instantly 
died." 

011 the affidavit of tllc prisoner, that he could uot obtain jns- 
ticc ill Robeson, the court, 011 his motion, ordered "that tlie trial 
of this prosecution be reluoved to the county of Columbus, aud 
that the trial be had on Tuesday of the nest term of said conrt, 
and that  the sheriff, etc., have tlie prisoner, etc., on Monday of 
the said Superior Court of said counfy of Colunlbus," etc. 

A4ttor~ley-(;ene?,ccl for the State. 
S o  counsel for defendant. 

R ~ F F I X ,  C. J. d deed for land, duly prored and (197) 
registered, passes the land by the express words of the act 
of 1715; and i t  is necessarily evidence to that purpose upon 
every occasion on nhich  it may be offered. For tlic purposes of 
this trial, indeed, it would only h a w  been necessary to s l~om 
that tlie deceased professed to have a deed for the prisoner's 
land, and it ~ o u l d  be iu~inatcrial  whether it Tvas geiluine or not. 
But here it was p i m u  facie geiluine, and therefore was, at all 
events, 1)ropcrly received. 

Thc Court has had sollie doubt of the sufficiency of the indict- 
ment, by reawn of the false sp'llil~g of the day of thc illonth. 
But, after consicleratioi~, we tliink o ~ ~ r s e l w s  obliged to let the 
sente~lce stznld. Wc are inclined to tlw op i l~ io~ i  that the indict- 
ment is good at comnlo1l lnnr, bccxuse, ;ilthongli tlic vo rd  
"tnelfth" is spelt wrong, by transposing the letter f ,  and placing 
it before, instcad of niter 2 ,  yet it is in~possible to ~nistakc the 
u~enning. The false spelling ~ilnkcs no otlier ~vord  thnt could 
~nislead. But at all events the act of 1111, l ic r .  St., ch. X.?, scc. 
12, cures the defrct, if it be one. That  l~lakcs thr  inclirtnlent 
sufficient if it  "contain tlic charge esl,resscd in a l)lain, i~ltelli- 
gible and explicit mnl~ner," and forbids it "to bc qnashcd or jlldg- 
ilie~it arrested for or by reason of ailv informality or ref i~ ie~~lcnt ,  

a x-here there appears to the conrt sufficieilt, i n  tllr face of the in- 
dictment, to induce then1 to proceed to judgmeut." I t  would 
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c e r t a i n 1  be m w l i  more satisfactory to the Court  if the act had  
specified the omission; o r  defects which in the opi~iiqli  of tlie 
Legislature ought not to iliralidate tlic indictiiient, a. 1121- been 
done in England ,  b- a n  act on the same subject-that of 7 and  
8 Geo. IT.. ch. G 1 .  LLnlong other tliing., that  prorides tha t  no 
judgment shall be qta-ed or  r t ~ r r s e d  for  v a n t  of the arernierit 
of wnp mat te r  unnecessary to be p r o ~ e d ,  nor f o r  oiiiit t ir~g to s tate  

the t ime a t  n hicli tlie offenhe n-ns committed in a n y  case 
(199)  n h c n  time is not of the esqelicc of tlie o f fe l~w,  nol* f o r  

s ta t ing the time i i i~pcrfect lv .  rolnii~oil in\\ ~t n a i  in- 
dispensable that  tlie indictn:ent 4lould fix -omr t crtain d a y  a t  
TI-llicli e r e r y  mater ial  fact  c o n ~ t i t u t i n g  a cri31ic ocwwrcd. Rut .  
altliougll tha t  Trai the fo rm of the intlictilicnt, vet the niitlior- 
ities fullv s h o ~  it  n a s  only mater ial  tha t  thc t ime laid qholdd 
he befort  tlie bill found,  for.  n - h a t e ~ e r  time nxs  laid, i t  n a s  
sufficient to prore on the  t r i a l  tha t  ~ l i c  ot-fenv was conimitted . 
before tlw prosecution ~ol l l l l l r i i eed-~~~i le -~  I I I  those c a e s  i n  
nliicli tlie t ime enters into t h r  offeiiv, and,  of courhr, :nuqt 
enter  into tlie devr ip t ion  of it-:IS when a11 act is  made criniinol 
if done i n  the iii:lit, o r  betncen -uc,li and  iucli dar .  of the Tear. 
o r  the  like. I n  reqpect to murder ,  the tiilic i; mater ial  i n  one 
respect, and  hut i11 one. ~i-hicll  is,. tha t  i t  innst aplic:~r on tile bill 
t l~ r , t  the dnv of the death. n, laid. is ~ r i t h i n  :t w a r  -,nd n d n r  
froill tha t  of tlie noundinq.  F o r ,  if i t  bc not h i d ,  tlic indict- 
11i(~nt  doe^ not clinr-oi~ murder ,  as  tlif l rn -  attr;buteq the death,  
no: l i a p p i ~ i n g  within a :ear and :1 thr-,  to qonie o t h w  c a i w  
than  the noundine .  Tlw ~ ) r e v n t  i ~ i d i c t i i l ~ n t  i=  wtficient in  thot  
rc.pcrt, for.  1111on the .;upposition tha t  t l r r c  i- iio d l v  of the 
niontli laid. i t  1:1y t l i ~  t ime of tlic felonions n--ault ~ l r c i  i tnhhine 
to be in  Aincu.t, 1.46. and  ~ l l n t  ~ " ~ O T T P ~ .  " t l i~ i i  'ilid t h e  ill- 
s tni i t l r  died" thereof. The  n-liolc, tlicreforr~, o c t u r ~ w l  before 
tlic 1)ill foniid, ~r l i ic l i  !\ n i  i n  thc 1nttt.r r21icl of Septc' nb(1r o r  first 
of 0ctol)cl- folloniil:. T11c q w - t i o n  thcn i-, n l i e t l i (~r  tlie ~ c t  of 
1311 n i l1  ~11pport ;:II i n~ l ic t i imi t  ~ ~ h i c l i  fail4 to l:ay a certain dnz/ 
a. tha t  of coiilmittii~c the  ('rime. 11i~t  lilnin1~- charge-. i t  to h a w  
been done i n  a certain iiiolrth befort. the hill fonnd.  T h e  Cour t  
is of opinion that  i n  ordcr  to girt effect to the  clear purpoqe 
of thc L e o _ i ~ l ~ t u r c .  :lnd ndr ancc tlic liolicr of t l i ~  nct i t  mus t  
recc,ire tha t  con.;trucrion. Thi. indictr i~ent  ii: perfectly plain 
and  intelligible as  it  i q ,  f o r  v e  se? clmrlj- t h a t  the cr ime of 

murder  iq cliarccd. and  that .  aq c l i a r ~ e i l ,  i t  ~i-n, perpe- 
(199)  t rated heforc t h e  bill na:  found.  T e  knnn- not v l in t  

defect can colnc TI i thin the terms "infoll:iality o r  refine- 
ment," if thc o n l i i ~ i o n  of the pa3 t icular  clay of t h e  offrilw coin- 
mit ted do n o t ;  since, if i t  had  been inserted. i ts  only office 
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would be to. show cx time before the finding of the indictniclit, 
and the proof might be of any other day, provided only it also 
be before the finding of the bill. I t  has been I~eretofore held. 
under the act, that  the indictment need not charge any matter 
which need not be proved on the trial. S. T .  J los r s ,  13 N. C., 
452; AS. I . .  Greels, 29 S. C., 39. Upon the same reasoning i t  
follo~vs that  it is suficicnt to lay any matter in the bill i11 the 
manner in d i c h  it is necessary to proye it,  for that is the suh- 
stailce of the thing. If the bill here had laid the t ~ c l f t l ~  of 
August, 1846, as the day' of the offense, proof that  it n.as doirc 
in August, eithci- before or after the 12tl1, o r  without y)ecifyiiig 
ally day, would suffice. Then the indictment is uilirecessarily 
formal, if it  go into further particulars to ~ r l i i c l ~  no proof need 
be adduced. To what good end, as the law stands upon the 
statute, would such an averment i n  the bill tend? None, unless 
i t  be to render the profession more studious of the precedents 
and enlulous of perfect pleading. But  that  is n good result to 
the attainment of which we are not a t  liberty to sacrifice tlie 
intention of the Legislature, that  the execution of justice shall 
not be delayed, nor offenders escape punislment b~ "exceptions 
in  tl~einselres merely formal,'' and technical niceties. 

We probably do not perceive the point of the objection to tlie 
order of remoral. I t  has occurred to us that possibly i t   as 
founded on the language of the order, bcinq different froni that 
of the statute, in this, that tlie order is. "tllat t l ~ ~  trirrl of tlie 
prosecution be reinored," ~vherras the lan3u:rqc of the act is, 
that the court shall ordcr '(a copv of the rcmrd of .;aid cause to 
be r e n ~ o ~ e d  to some adjacent county for trial." n u t  i11 
subs tanc~ the act is that  the ijlac-e of fn'ci.1 is c l i a n g ~ ~ l .  nild (200'1 

L 

the other par t  of the enactment is mere17 directory as to 
the documeiit on vhich  the tr ial  is to proceed, namel-, 011 n 
transcript instead of the oriqinal record. Upon thc whole ordcr 
it appears that  the prisoner and the cnliv xc rc  reiriowd for 
tr ial  i n  the Superior Court of of Columbus Coxmty, and it 
is seen in the record from Columbus (which iq that  hcforc 119) 
that a transcript from Xobeson Superior Court Trns nftern-nrds 
filcd in  the Court of Colunibus, and the l~risoner tried and roll- 
victed on it. Those things c e r t a i n l ~  s h o ~  a full complinnce 
with the law. 

The Court therefor? perce i~es  110 crroi* in the judqrnent. 
E'ER C'T'RIAX. S o  error. 

C i t ~ d :  Phillips 1 % .  L ~ n f : ,  83 S. C., 243; F. 1%. 1 I o v ) i s .  $1 S. 
C., 763;  ,9. c.  A l ~ z c ~ i ~ ~ ~ s n ~ ~ ,  92 S. C., 754; S. 1 % .  R ~ ~ ~ I , I ~ ( I I L ,  114 
N. C.. 804. 
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_IITEAT from the Superior  Court  of Lon- of D i r ~ ~ s o n ,  a t  
S p r i ~ ~ g  Term,  I";, Ririiey, .J.. l~residi l ic .  

Tliis is an action of debt f o r  thc liepligel~t e v a p e  of JIordceai  
Flemming, comnlittcd i n  executioll to tlie defendant, the 

(202) shcriff of Orange,  b r  tlic Snpr r io r  Court  of Daridson on 
a judgli-~eut rendered i n  tha t  co~u.t i n  October. 1839. f o r  

$644.:30, n i t l i  interest. etc., and  s16.0S fo r  cocts. Tt v a s  tricd 
ou ,ti1 d ~ b c f ,  and the  factq arc, stated a. f o h n s :  

T1i Ma!-, 19.39. one I'tdaliis recorered a juilgiilclit against F 1 ~ 1 -  
iiiing. in  orang^ C'olint~ Court ,  and  nt the -11ccccdine X o l  cinber 
Term the hail of Fleliniiing i n  t h a t  action hrouglit h im illto the 
Count- Court  of Orange, a n d  wrrtwdcred hiin i n  ilischariy of 
theiilielw. : arid on the  lnotion of rllc plaiiitiff, -Idaliiq, a c o i > l -  

i , i i t f i t u r  in cxccntion I T R ~  ~ l i t ( w d  ill that  quit. and  t l ~ e  p~-c ien t  
drfcndant ,  the11 tlie slitlriff of Orange, took Flriiiming into cui- 
t o d r  thereon and  conm~i t ted  h i m  to l,rison. 

T h e  ~ r r i t  in  the original w i t  of X a b r ?  ncainat F l r ln~ni i lg  
n-as q e r d  i n  S u m 7  County, v h e r e  Fleniming reqidcd and  g a l e  

143 
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bail. On 12 February, 1840, Mabry sued out a ca. str. on his 
judgment, directed to the sheriff of Surry  and returnable to 
April Term, 1840; and it was returned, '',\.'on est i n c e t ~ t u s -  
the defendant is i n  Hillsborough jail." The plaiutiff sued a 
sci. fa. against the bail, and a t  the next term (April, 1841) they 
pleaded that  the principal, Flemnling, was then confined, under 
lawful process, a prisoner in the jail of Orange County, and so 
the jury found. The follo~ring entry r a s  then made of record: 

"It  being made to appear to the court that Nordecai F l e w  
ming is now confin~d under legal process in the jail of Orange 
County, and i t  appearing also that  the said Flcminirig is in- 
debted to the plaintiff, John  P. Xabrg,  in the s~iill of $604.30, 
with interest thereon from October Term, 1839, and also in the 
sum of $16.08 for costs: I t  is therefore ordered that notice he 
issued to the sheriff and jailer of Orangc County, coilnllanding 
theill to retain the said Flenlniing in prisoii until he sllall pay 
and satisfy the said debt and costs to the said plaintiff, 
or until the said Flcmniing bc otherwise disc11argt.d by (203) 
due course of law." 

-1 copy of the order was issued by the clerk and s e r ~ c d  011 tllc 
defendant on 23  Soreinher, 1S41, h r  Pr ide  Jones. as returned 
by him under his hand as coroner. The counscl for the defend- 
ant objected to rcceiring the rctuni  in evidence, because, as he 
alleged, the said Jones n-ns not coroner ill Norcniber, 1S41: and 
in support of tlle objection lie gare  in eridencc a col)y of tlie 
record of the appointnlent of Jones as coroncxr a t  February . . 
Term, 1840, and of his then taking the oaths of ofice and giving 
bond; and i t  not appearing of record tliat anv bond had been 
subscque~iily accepted 1s- the court, the connsc.1 fo: the d-fendaut 
insisted that  the said Jones was not legallv in office a t  tlie tinw ' 

his return purported to be made, and, thercforc., that the return 
was not evidence. On tlie part  of the plaintiff a bond was then 
introduced and its execution proved, bearing date in Nay Term, 
1841, of the County Court. which l~urportcd to bp thc official 
bond of Jones, as co ronc~ ,  and his sureties; and the clerk of the 
County Court prored that when he came into office after 1841 
lie found i t  among the records and palrers in his officc. The 
court owrruled the objection, and received the return in cri- 
denre. 

The plaintiff then Rare further c~ridmce that  the defendant 
was the sheriff of Orange fro111 20 Koven~ber. 1339, to 1 Sorcnl-  
ber, 1844, inclusire, and that on the latter day Flenmiillg CS- . caped from jail, after har ing  been detained a prisoner there by 
the defendant from November, 1839. 

On the part  of the defendant eaidence lvas then given that  the 
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jail of Orange was new and strong, and that Flemining had 
effected his cbcape therefrom at  the tinie mentioned 117 sawing 
asmider t n o  iron bar% of the grate in a nindon-, and thereby 
iliakiny ail opening large cnoueh to get through; and a l ~ o  that  

tlie doors of tlie jail nere  locked on thc ex-ening before 
(204) tile escape. And he gar-e further e~-idence tending to 

qhon. that Flemniing was assisted to escape by collie one 
outside the jail. 

rpon the foregoing evidence thc comrsel for the def~ndal i t  
insisted that he v a s  not liable in this action unless upon proof 
of a willful participation in the escape of Fleniming. or of gross 
and culpablr negligence of t l i ~  defendant, and, also, that the 
order of the Superior Court of Daridson rva; not a suiticient 
coml i~ i t~ i~en t  ill execution to renclrr tlie defendant liable in this 
action; and he p r a ~ e d  thv r o w t  so to instruct the jury. But 
the rourt rcfused to g i ~  c -1?(.11 instructions, and insiructed the 
jury that Flemniing n a s  duiy committed in exe~~ i t io l i  on tlie 
plaintiff's judgment, and that tlie defendant, after being sen  pd 
n-ith a cop\ of tile ( o m t r l i t t ~ f ~ i r ,  n a s  bound to keep i h l  ii pi.is- 
oner in execution therefor. and rws liable for his escape. al- 
thougli the jail nag n m  and as good as any in tlie State, and 
although Fl~nini inp  lniglit 1121 e hccn aided in  escapinp by per- 
sons outside-deis such escape n:is effected b- the act of God 
or tlie public enmlies. The plaintiff had n ~crclict  arid judg- , 
merit, a i d  tlir clcfendant a p l ~ a l e d .  

R: FFIT. C. <J. The colwirr's returli -\\as 1il0li~rl:- admitted. 
The Rev. St., cli. 81. sew. 126-7, require. dieriffs and coroners 
to serx-e all notice% ill mr callre or proce~dinz.  and enacts that  
their returns on the notices shall be c~idc11.e of the qervice. 
But the objection is that Jones waq not coroner, bernuqe he did 
not rcnrn- his bond, or tlic court did not accept a ne\T7 bond from 
l i i~u .  and thnt, therefore. he n7a- not capable of holding the office, 
according to the statute. Rev. St., ch. 25. sec. 3. It is no par t  
of the objection that Joncs, rvho had hrcu duly appointed and 

admitted into office origin all^, ~ v a s  not acting a5 coroner, 
(203) and so recognized generally b r  the public authorities and 

the cornmunitr. 
Therefore, those facts are to be assun~ed: and, so assuming, 

i t  iq clear that the v a n t  of an  official bond does not impair the 
raliditv of his acts as d e  ficcto the coroner. in reference, at least, 
to  third ~m-sons. Burke 1 % .  Elliott, 26 S. C'., 355; (:illion1 c. 
ReddicX. ,  ih., 368. 

1.50 
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I n  Sclarns c. Turrentine, all tc,  147, the Court has already 
decided, at  this terni, that nothing can cscuse the sllerifT for 
the escape of a debtor, but the act of God or of the enemies of 
the country. 

The remaining point is vllethei- Flennning was duly c o n  
initted to the custody of the defendant in execution on tlie plain- 
tiff's judgment. Objection is made, both to the authority of the 
court to commit in this case and also to the form of the commit- 
ment. The authority of the couri is questioned upon the 
strength of the provisions of Lnas 1'777, ell. 115, sec. 22, which 
provides that if a sheriff shall retum upon a srire facias against 
bail that the principal is imprisoned by ~ i r t n e  of any process, 
civil or criminal, the court to ~x~hich such st ire facias is return- 
able shall, on motion of the plaintiff or bail, order that "such 
principal be retained where he shall be :I prisoner until the 
plaintiff's judgment and costs shall be paid, or be otherwise dis- 
charged by due course of law; and that a copy of the order 
served on the keeper of such prison, before such prisoner's re- 
leasemcnt, shall be sufficient authority for him to retain such 
prisoner until such order be complied with." The act further 
provides that this shall be deemed a surrender of the principal 
and a discharge of the bail. I t  is said that this gives a special 
authority to conimit under the particular circunistances of a 
scire facias against bail and the return tllereon of the shcriff of 
the imprisonment of the principal by him; and that, as the 
sheriff did not so return on this x i .  f i r . ,  and indeed could not, 
inasmuch as the imprisonment was in another county, tlie Supe- 
rior Court of Daridson could not, in the debtor's and 
sheriff's absence, commit in execution. Rut we think the (206) 
nature of this enactment is entirely mistaken, and that the 
object was not to confer a jurisdiction or authority on the court 
in a particular case, but to giw a privilege, in that case, to the 
bail, rendered necessary by the situation of our country and by 
our judiciary system, and to make it imperative upon the court 
to act on certain eridence to that end. I t  is an ancient common- 
law jurisdiction to eonlinit in execution, by order of record, such 
persons as are surrendered by their bail, or upon a judgment 
recovered against one already in prison. The regulations of the 
modes of procteding are not prescribed positively by stati~trs, 
but exist as mles of practice adopted by the courts from time 
to time, for the conrenience of the suitors, bail and officrrs. to 
prevent surprise on the one hand and oppression on the dcbtor 
on the other hand. The subject is well treatcd and the nature 
of the jurisdiction well explained in Tidd Pr. ,  286. 364, and 2 
Sellon Pr., 100 to 111, both as to the modes of coinrnitting and 
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to tlie s i ~ p c r : \ . i ~ d i ' ~ r s .  S o n -  .mrrendera 1 1 1 ~  cren he 111:~de before 
a judge a t  his chailibw and  he m a g  order the i ,c;mm i f t i t  11 r .  : a d  
for  a n y  i rregular i ty  tllc debtor has  his s / r l i r : - . \ i ~ i l ~ ~ ~ . u .  Tt is ml- 
liccer.ia1.y to colniiicl~t lmrticulnrly nlloli tliose passages, as the:- 
liavr~ 110 obligarioli licre, and  arc. old? rcfcrred to as sllon-inp the 
liature of the jurisdiction a n d  the  practicc u i ~ d c r  it. T h e  i.o,rl- 

m i t f i t l l , .  is, i n  substa~icc,  a cc/j~icxs u t l  s u t i s f i r r i ( ~ i i r l / r i ~ ~ ,  :rnd there- 
fore within the po~ver  of the court a t  coalnlo~l law to a\varcl. and  
is often i i idispe~~nable xl lerc  the p a r t y  cai i~iot  rcsort iinlncdiate1~- 
to hi:: clx. s i r . :  fo r  c.sa~iil)le, n-lien tllc,, pr incipal  is s i~ lwnclwed  
dul-ing the term i n  nliicli tlic judgment is t a k m .  A\s tlic r i r .  .sir. 

does not go un t i l  the  t e rm elided, the eo lu~~i i t l i i e~ l t  i l l  eswwtioli 
is a b s o l u t ~ l y  Iiewssary to tlir  securitr- of rlic crcditiir. Xnv:. i n  
Eliglalid ill? rourse is to br ing u]) a p r i so l~er  from aiiotllc:. jail  
by h c r h ~ n s  ( ' O / ' j ~ l / S .  in  o rder  to his surrender  and  to charge liim 

ill esecutioli;  and  i t  is peneral1:- highly propm in order 
(0;) to i c l ( ~ ~ t i f -  l l i i~i  to the co1u.t 21nd to the oficei., a i ~ d  to 

j u h f -  tlie la t ter  as  to the  person. if sued f o r  det :~iuing 
the n-rang person, as lye11 as f o r  other reasons. B u t  thcrc is 
ilothilis iii the na turc  of the th ing  to p re ren t  the c70urt f r o i ~ l  
maliirig all order  of conmlitmeiit of R perso11 not prt2sellt ill 
court ; :lnd in  maliy casm i n  this S ta te  the 1)owcr to makc wcli  
a n  order  is absolutely necessary to tlir co~ivcniellce of l jar t ic .~ 
mld tlic aclralicelile~lt of jl~stice. B y  the act of 1777 hail h a r e  
t l ~ e  r i g l ~ t  to surrender  the  p r inc ipa l ;  hut i t  can he dolie only to 
the sheriff \rho niadc tlie n iws t  01. i n  o p 1  court.  But if the 
princ.iljal lw i n  prison iii another  county, lie cannot ho sllrrcn- 
d r ~ d  T O  tlir sllcriff who arresred Ilini: a n d  in 111a1iy c:lxs i t  
n-oldd be iiilpossibl~ alrd, ill inont, highly inco~!vrn ic~ l t  to l~r i l ip  
Iriui to ille co1u.t i n  person. F o r  o11r counties ?,re so ~ ~ l ~ ~ t i c r o u i  
nlril .n dist:nir fro111 each o thr r ,  :tnd thr. terms of o u ~  courts so 
short,  tha t  afwr process s e r ~ d  011 tlic hai l  and rr turnwl.  tlie 
h ~ 7 1 / ~ i t s  i ~ ~ i ' p i c s  could not. issue a n d  thc lwr tg  ix l~rouyll t  ill tiinr 
to rc~l ic~-e the hail. True.  t h  l ~ i ~ b c c ~ s  c o r p i r v  ltiiglit 1~ 1imc1~ 1-e- 
tnrnable to  a subsequent t e n n  ; hut  that  \ronlcl h? h i g l i l ~  iiiis- 
chierolls, a r  the sllerifl c a ~ m o t  take hail afttlr j n d g n e ~ i t ,  and  
~~-01l1d be coni l je l le~ to r r t a i n  the prisolier the wllolc t i m e  111ider 
al l  circunist:mccs. J3e~idea. the proriaion of the act es i r i~ t l r  to 
all  cases. 11-hther i n  the County o r  the Su1)crihr C m r t .  Tliere- 
fore, ill caws i n  n-liicli a debtor i s  lawfully i i i l p r i ~ n ~ i ~ d  i n  one 
county, m d  his bail is proceeded against ill the  c o u ~ t  of another  
 count^. i t  was a justice done to tlie bail tha t  he slionld h r  re-- 
liered upon showing tliose facts,  without being required to ~ n a k e  
a n  actual  sur r tader  i n  court.  I t  was the purpose of tlie Legis- 
la ture to require such relief f o r  the  hail f rom tllc c o l w t ~ ,  and 
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also to niake tlie re tur l~  of the sheriff on the sc iw fucias against 
the bail sufficient evidelicc. But. certainly, it  mas not 
intclided to iilake that  the oiily evidence, ]lor to say tliat (208) 
in  tho case of such a return only slio~dd tlir cowt  order 
the cornrnittitzlr, or order it in the ahselrce of the pnrty. MT1ir~ 
should i t  have been so enacted? It is possible. indeed, that  tlit. 
person in, prison may b.c nlistakcn, and may not be the debto].. 
But suppose the fact, tlw prejudice call be 110 grcater to liim 
thau would result from liis arrcst as t l i ~  debtor under a c(!. M.. 

and his remedies would be as ready mid as complete. 111 either 
case lie would get a supc' isedc~rs or h a b ~ r r s  c o r p u s ;  ill tlie latter 
he would hare  liis action also amillst tlie slicriff. a i d  in the for- 
nier against the creditor or bail. But, at all e\ ents, the Legii- 
lature has positively enacted tllat, as is admitted, it iilay, mld, 
as T T ~  think, shall be done iir one case; aild therefore there call 
he no reason why tlie courts may not niould their prnctiw on this 
subject so as to make it, ill otlier cases, coiifor~ll ill p r i ~ ~ c i p l e  to 
the legislatire eliactnient and promote the couve~~ieilt adininis- 
tratioii of justice. I n  ( ; t : i ~ z b ~ r y  1 % .  p o o l ,  23 3'. ('., 155, it wa? 
taken for grantcd that  by thc sound comtructioii of tlic act of 
1777 orders for comlliitincnt in execution niidi t  be made in all 
cases where the principal i ~ a s  iiiiprisonecl nitliin tlie State, mid 
a copy of the order serred oil the sheriff would justify liis dete~l- 
tion. I t  is impossible tlie act is to be restricted to the narron- 
limits contended for in this case. For, suppose the sheriff re- 
fuse to return tlie iitiprisoiiineiit, nlt4ioi~gh the fact he so, is the 
bail to lose the bellefit of tlw fact a ~ r d  be forcrd to trial a t  t l i ~  
first term and fixed with tllc debt? Surely not. Tlie substance 
of the p ro~ i s ion  is tliat if tlic 1)1hcipal bc iil~prisoiied, so that  
the bail camot  surrmder liiin perbo~rallv ill court, when the 
bail is called to ansvcr for the dcbt lie may make the fact all- 
pear, and he shall be disc1l:irgcd as llpoll a surrmder. Indeed. 
the act says such in~pri~oiiiiient slinll hp ( l ( ~ ~ t i ~ ~ r l  R silrr~sider, aud 
therefore it may be pleaded x i ~ d  relied on as liaring tliat 
effect. I f  the bail bc discharged tllerebv it is a nwcssary (209) 
consequence that the creditor has a riglit to d e ~ l r a ~ ~ d  a 
c o r n m i t t i t u ~  as a security for his debt. I t  may nell  be that  the 
court is not bound and, therefore, mould not accept a surrender 
of this kind from the bail heforc a step taken to charge tlie bail 
by sciw f a c i n s ,  inasinucll as it mav bc in tlie power of the bail 
to surrender the princi1)al nllen the creditor ? 1 d l  call for hinl. 
But in the case heforr us the bail was clearly entitled to be exon- 
erated. since the creditor was seekiun to fix tlie ball. and would '> 

have done so uiiless the priucipal's iniprisouilrent authorized an 
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exolleration; and the esoncration of the bail gives the creditor 
the right in justice, and according to the act of 1,777, to require 
the debtor's detention in execution. 

I t  is the opinion of the Court, therefore, that  the c.on?r/~itti- 
t r i r  n a s  rightly niade upon the facts found, x~hen  i t  was ordered. 

But ~vhether it was so or not, and admitting it to hare  been 
erroneous for the reason that it Tvas not founded on a proper 
return of the sheriff, yet that ~ ~ o u l d  not excuse the escape. Fo r  
the subject Tvas wi th in  the jurisdiction of the court and the 
sheriff could not tell that the court had not acted on a case 
v i th in  the words of the act, and ought not to be prejudiced by 
any error of the court in that  respect; and, therefore, the cow- 
r , ~ i t f i f n r ,  IT-hen served on the sheriff, was "a sufficient authority 
for him to retain the prisoner." I f  the sheriff be justified in 
detaining the prisoner, it  is perfectly settled that he is bound to 
do so when there is a judgment. As he is not chargeable for 
the error in the judgment or process, such errors cannot excuse 
him, unless they be such as render the xi-hole absolutely void. as 
for x-ant of jurisdiction and the like. I t  is not for the sheriff 
to allege that  the Superior Court made the order upon insuffi- 
cient evidence. Noreorer, i t  appears i n  this case that, in point 

of fact, Flemming, the plaintiff's debtor, TI-as la~vfully 
(210) irnpriso~led under the custody of the defendant in the 

jail of Orange a t  the time that  in the Court of Daridson 
lie n u '  so found to be, and ordered to be retained bv the de- 
fendant. K O  injustice, then, was done to any person b~ the 
coi i~mit t i t t ir ,  and thc defendant was duly serred with a copy 
of it. 

I t  xvas further said that the order Tvas made in the suit against 
the bail, and not in that between AIabry and Flemming. and 
for that reason that it was not a coninlitnient on the j u d ~ ~ i i e n t  
in the latter case. We do not knov  that  v e  can understand tha t  
the order was made on the record of either suit, after it ~ v a s  
niacle up  and engrossed. TYe presume it was put on the minutes 
in the urual way during the term, and that i t  is to be considered 
a part of the record, to ~ i ~ h i c h  it properly belongs ultimately. 
But we do not deem that a t  all material, as the suit against 
the bail is founded on the first judgment-being a scire fncias 
on that record, to ~vhich  nu7 tie1 W C O T ~  is pleadable; and the  
vhole is so much one suit that after judgment against the bail, 
execution m a r  issue against the principal and the bail jointly. 
Rer .  St., ch. 10, sec. 3. The order Tvas therefore made in the 
suit against Flemming. I t  specifies the debt and costs, and sub- 
stantially conforms to the precedents. as modified by the act, 
directing the court to '(order the defendant to be retained where 
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he is prisoner until the plaintiff's judgment and costs shall be 
paid or be otherwise discharged by due course of law." It  is in 
effect a ca. sa. and ought to render the defendant chargeable in 
like manner for an escape, as is settled in England, and has been 
held by this Court. Lush c. Ziglrrr, 27 K. C., 702. 

PER CURIIM. Judgment arrested. 



GENERAL RULES ADOPTED AT JUNE TERM. 1847. 

111 c.ol1sequenc.e of tlir~ c l ~ n i i q s  ilixde necewiry  IIJ- t h e  act  of t he  
General A w e ~ ~ i l ~ l y .  plssed a t  t he  l a t e  session. wherchy x tern1 of the  
Sul~rciile Court is required to Iw l~elt l  a t  Jlorgailton. ancl the  ljcriod 
of lioltling one of the  teriiis :rt Ealeigh is  alteretl, the  Judges of the  
Pullren~e (~ 'our t  find it proper to 111;llie ant1 pul~lish t 1 1 ~  follo\viilc. rules : 

1. n ~ ~ ~ ~ l i c a n t s  for  nili~lission to  t h e  bar must present t l~emsel res  
for  examination n-itllin the  firqt two d n p  of tile respectire te r i l~s .  

11. A11 causes n-11ich shall be docketed before the  eiglitli cl;~;r- of :I 

teriii ~11x11 st;nld for  triill dur ing tha t  terni. A11 nplleals n-liich sll;rll 
I)e tloclietcd afterwards shall he tr ied or continued a t  t he  option of 
the  nl)pellee. All suits i n  equity transferred t o  this Court for  he :w  
i~ i e .  and not docketed before the  eighth clay of a term. sl1;1ll be toll- 
tinned a t  the  ol)tion of either lxlrty. 

111. During the  two first days of t h e  term the  Court  n-ill l i e u  iuo- 
t i o w  ;1nd t ry  causes hy consent of tlie coullsel on both sides. 011 tlie 
third tlny of t he  tern1 the  court n-ill proceed regularly ~vi t l l  the  
doclic~ts : first. \\-it11 tha t  of the  S t a t e  : second, the  equity ; and third.  . 
the 1;1\v c.;luses. 

IT7. For  the  Court held a t  IL~leigli. the  clerk will dodiet  the  c,;luses 
in the  follon-ing order. nniilelg : 'l'lmse from the  Fi f th  Circuit s11;rll Iw 
placwl first. then those fro111 the  Four th  Circuit. ;ri~cl so oil to the  Fi rs t  
Circuit. 

IT. For  the  C'onrt lleltl a t  J l o r g n n t o i ~  tlie clerk  ill docket t he  
causes ill t he  follon-illy order. ~ ~ ~ r n l e l y :  Those fro111 tlie Sewnth  
Circuit s11;rll be placed first, niicl the11 those from the  Sixth (~'irvuit. 
and then those fro111 other counties. 

TI. \Vlien causes a r e  c;lllecl they must be tr ied or c.ontiiluetl. u111ess 
for slm.inl cause tlie Court s l ~ o ~ l t l  extend the  time for the  xrguiuent. 
and except tha t  equity causes under ;I reference 11i:ty be lielrt open :I 

rcusoi~nl)le tiuie for the coiiiing in of t he  rellorts and filing ; ~ n d  i lrgui~lg 
esceptions. E. 13. FREK~CAS,  

C'lOi~h.. 



MEMORANDUM. 

The 1Ionor.lhlc . J ~ ~ E P I I  .JOHN ~ A K I P I ,  oiir of the Jutlge5 of this 
('ourt, died a t  I{nleigli 10 F r h r u : ~ ~ .  184h. 21geil ;rllout sisty-file ycvlrh 

He n-AS n ~iiltire of I Ial i f .1~ County in this State. He was grsdu- 
ated at  the TTniversity of Sort11 Cxrolini?. mcl studied 1'11~ under the 
late General D n ~ i e .  Soon xfter conii~ig to the bar his talents n ~ ~ d  
;~ttiiinnlent.; g:~i~led llim :I Iliql~ eminence. :rnd in 1SlG Ile w:ls appointed 
a Judge of the Superior Courts of T,il\r- and Equity, the juclge5 of 
which courts a t  that time exercised the fu~lctionr of n Supreme Court. 
In  18.32 lie \ n s  : ~ ~ l ~ o i n t e t l  ;I Judge of the Sul~remc. Court, under its 
new org;~nixntion. 

Tlie follon-iug proceedingi of the Eench ;111(1 Rar of the Suprenie 
Court, nlmn the oc.cxsion of his death, arc estr;~cted f1'011i tlle millutes 
of the ('ourt, \\here they \yere ordered to be recorclecl: 

SUPREIIE COURT. 
12 February. 1 ~ 1 3 .  

Court met pnrsu ;~~i t  to adjour~imcnt. I'resent : the I-Ionoruble 
'I'IIO.\IAY I{r~mx. ('. .T . 11011or:1I11e I~RE~IERIC SASH, J. 

On the openin:: of tht. ('o~irl, tlic IIon. . T ; I I I I ~ ~  Iredell prewnted the 
follon ing proceeding\ of the 11:lr. and reque~ted their Iiouors to ordrr 
them to be entered ou tllc minutes : 

At a nirrti~ig of the K:lr of the Sul)rcnie Court, lleltl in the court- 
rooln on Fridny. I1 February, 1848. in ton\eclue~ice of the death of 
Judge JOSEPII JOHR I)ARIEL, on motion. Hen. John R. Bryan was 311- 
pointed c l m i r n l : ~ ~  ant1 Perrin Iiushee secr~ t~ i ry .  

Hon. James Iredell nlored that n c~oni~liittee of six be nppointecl to 
report resolutions expressire of the fe~ l ings  of the meeting. 

T h e  ch,~irmrni thereupo~i appointed tlw follo\~-ing gentle~nen, riz. : 
James Iredell, Chnrle.: Manly. H. IT;. I-Iu~trd, George TIT. Mordecai, 
George \V. Hnyn-ood and I-Iriiry W. Miller. 

Mr. Iredell subscqnently reported in Ilel~nlf of the c*onmittee the 
following prenml~le and rcsolutions. wllicli n ere unaniniously ndoptetl : 

The n~eml~er.: of the R:lr of the Sulxwiie Court.  om in :~ttend;rnc'e, 
hare Irarnt~tl ~x-ith deel) qrief the gre:~t  lo\\ wliicli this Court and the 
country 11a1e sustai~~ct l  in the tlrfltll of tlle IIonornble J o s ~ ~ ~ a  J. 
DANIEL. 

A j11clgc so learned in the la\\-. so patient in his i~irestig:~tiolis. so 
pure in his purposes, so gentle il l  tr111per. nml so gt,nrrous in his :lets, 
could not he cnlletl from his I:rlmrs \ritliout c;lnsillq the most si~rcwe 
sorron- in tlir hearts of tliosr \vl~o I ~ n r r  so long lio~~oretl and lored 
1ii111. S11c.11 sorrm~'  we no\y f ~ c l .  :111(1 Init f t ~ l ~ l r  esrlrcss in the follo~r- 
ing resolution? : 

1. That in the death of the Iatc .Tntlqi. D ~ X T E ~ ,  the Supreme ('ourt 
of Sorth Carolin:l lins lost n le:~r~wtl ;~nt l  nhle jnri\t 1111d the Stnttb : I I ~  
eiiiinently crootl :lncl uueful citiznl. 

2. '1'11nt in tolien of our respect for liiu menlory \re will wear the 
usual I~ndge of mourning for thirty d Q s .  
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::. Tha t  these proceedi~igs br presented to  t he  Court. a t  their  first 
meeting, wit11 a request t ha t  they be entered on the  minutes. 

4. Tha t  t he  Chicf Justice be requested to communicate n copy of 
tlie foregoing resolutions to  t he  family of t he  deceased. ~ r i t h  the  
:assurance of our  sympntliy with t11en1 under their  sac1 Ireren~-emelit. 

JOHN H. BRTAS. C h a i r m  c 1 1 1 .  
PERILIS ~ ~ S E E E .  ~~C'CI'ef~l '?l .  

To wl~ ich  Chief Justice I~T~FIS .  oil I~elinlf of tlie Court, rel~lied a. 
follon-s : 

The su r r i r i ng  n~enll)rrs of the Court receire v-it11 deep sensibility 
the  liroceedings of the bar in co~n~l~einornt ion  of our  lnte and larnented 
brother. They I)nt express ou r  on-n emotions upon t1i:rt ii1elancholy 
even t  and n r r  no more thxn a just tr ibute to  t h e  unsullied purity of 
his personal clinr;acter, his learning. and long : ~ n d  useful official 
labors. 

H e  herred hi< country. a s  a judge, through t h e  period of \-err  
nearly thirty-two j e a r s ;  and he ser red  acceptably, ably. and  faith- 
ful1.T-. 

I-Ie had n lore  of learning. a n  inquir i~ lg  mind. and  a memorj- un- 
c o ~ i ~ m o ~ ~ l y  tenacious : :and he ;~rquirecl and re ta i~led  :I stock of rar ied  
mid extensire Irnowledgr, antl, csperially, 11ec;rnie nc l l  rersed j ~ i  the  
history am1 principles of t he  ln\r. IIe \!-as without nrrogaiice or oste11- 
tation. e r en  of his learning : 11;ril t he  iilost ~luaffected and  c l ~ a r ~ n i n g  
siml~licity nnd 111i1dness of m:mners. :~rld no other purpose ill ofice 
t han  to  "esccute justice nnd n~nint;ain truth." and, therefore, Ile TI-as 
patient in 11raring nrgunleut. laborious ant1 c:llm in inrestiqrt ion.  
canditl :rnd instructive in consnltntion. anti imnartial and firm in 
decision. 

With  these properties nncl his lonq esperiencc. it is no ~vont l r r  tha t  
he slioultl 1i:lr-e prored so r n ~ i ~ i e n t  oil the  I ~ c ~ i r l i  ;as to  endear hiniwlf to 
his ;issoci;atrs. pain t 1 1 ~  higli respwt  ant1 reg;rrds of the  profession. 
am1 tlir conf ide~~ce of t he  countrg. H e  (lid so to such n degree thnt 
fen- i i i ~ n .  if any. n- re in lif(1 more honored among us: or in death. we 
th i~ ik .  r i l l  Iw illore tlcploret!. 

F ~ i l l g  s1i:irinp in these wn t i~nen t s  : u ~ l  feelin??, t h e  Court readily 
joiiis i l l  t he  e s l ~ r e ~ s i o n  of t h r n ~ .  nncl yields to t h e  n-ish of the  I>ar 
tlint tlieee 1)rocerclings slioul11 he eutrred on the  iniautes. n11d also 
co~~i:l i l~ii icntrd to  the  l~ertnvecl cliilclrcu of our lnte renernted friellcl 
and Irotlier. 

Mr. JIordemi. on beli ,~lf  of the bar. requested t h a t  t he  respoibe of 
tile Chief Justice to  t l i e ~ r  1)roceetling. m i ~ l ~ t  also be qpread upon the  
nli~illtes of tlie C'ourt. :\lid it is order& :lccorAingly. 

Enm-SD R. FREEII.IS. C'lei 1:. 



CASES ill' LATV 

ARGUED AND DETERMINED 

IN THE 

S U P R E M E  C O U R T  

NORTH CAROLINA 

A T  RALEIGH. 

JUNE TERM, 1848. 

I .  After n debtor, ;lrrrsted upon :a ctr. sf/., has given I)ond wit11 sure- 
ties to take the benefit of the iuqolre~lt debtors' xrt. and ha.: 

8 joined in an isiue tendered hy the plaintiff upon :I suggestion of 
fraud, it is tco lnte for liini or his sureties to bring forward nil 
~weption to the \ n i t  of cn. sn. undcr which hc was arrested. 

2. Where a debtor, allrqing that lie is insolvent, appears in court uli- 
der an nrrcst and boll13 given, he can oillg he discharged by taliinq 
the oath prescribed l~r  hn., or by the act or consent of the cred- 
itor. 

3. If an issue of fraud 1 1 ; ~  been made up, tlwrc can. upon that. be no 
nonsuit. 

,~ITEAL from the Superior Court of Law of MONTCIOJIER~, a t  
February Term, 1848, B a i 7 ~ y ,  J., presiding. 

The plaintiff obtained a judglncnt against the defend- (212)  
ant  Lisk for the sum of $34.40, with interest from 6 Sep- 
tember, 1838, on i marrant from a justice of the peace, wherc- 
upon a capias ad s a t i s f a c i ~ n d u m  issued, dated 10 January,  1845, 
upon which the defendant was arrested and gave bond for his 
appearance a t  the Court of Pleas and Quarter Sessions, to be 
held for said county on the first Mondnv of *1pril, 1845, with 
Thomas Williams, Green Sniith arid Alexarder Zachary as  his 
sureties; and a t  said term the defendant proposed 'to take the 
oath prescribed for the relief of insolvent debtors, vhich  was 
objected to by the plaintiff, and thereupon an  issue of fraud 

I an 
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11 as made up ; and there bei~ig no trial bl- jury in the Colillty 
( 'ourt, the case n a s  t r aas f~ r red  to tllr Superior Court for trial, 
and nt F e b r u a r ~  Term, 1\46, of that mur t  the d~fendan t  Lisk 
appeared) and by lii- counsc~l 111o~ed to nonsuit tlie plaintiff. 
The plaintiff I n s  then called a ~ i d  a ilonsuit entered of record. 
At tlie subqequent term'of the Superior Court. riz. ,  at -\ugust 
T t r l i ~ .  ls46. the plaintiff offered an affidarit that he had em- 
p10~ed mi attoriley to attend to his cause againzt the wid D. 11. 
Lisli, mld that his w i d  attome' had omitted to enter an appear- 
ance for him. TThereupon, the court ordrared that the cnuse 11e 
reinst:~ted. The cause n a s  not reached. and nai. contii~uerl a t  , 
that te1111. 2nd continued until Spring Term, 181s. The cause 
then bring called, the p la ia t i f f '~  counsel had the defendant Lisk 
called and, lie failing to appear, m o ~  ed the coiirt for judgment 
agail~nt llim imd his sureties. This naa  opposed by thc drfeiid- 
ant's comlsel, vllo objected, first, because of the i~ i ra l id i ty  of 
the t c r .  w.: seco~idly, because the court had 110 poner to set aqide 
the nonsuit 1111011 the affida~ it made, and r c i ~ ~ s t a t e  the case upon 
ille docket. These objcctionr nere  01 c.rruled 111 the court :rnd 
judgment  pi^ en against the defendant Lisk and his suretic. for  

the sum of $,72.31, to be disciiarged upon tlie p a p e n t  of 
(213) $31.11 and costs. 

From wliicli jndg?nent the defenrlantq prayed an appeal 
to tllp Supreme Court. ~ h ~ h  x m s  granted. 

S o  counscl appeared in this Court for plaintiff. 
Trrde l l  for defendants. 

B~TT'LF.  1. The first objection urged in thr  court brlon to 
tlic rcnditiol~ of a judgment against the defrndailtq cannot be 
iustained. After ,&ling bead x i t h  surctiei for iiiq appearance 
i i i  c20urt to take tlic benefit of the act passed f ~ r  tllc relic4 of 
in sol^ ent debiors, and joiliing in an is-ue tmdercd by the plain- 
tiff u1)on a .uggestion of fraud,  it is too late for tllc dcbtor or 
his -ureties to bring fornard  an excelltion to the n r i t  of cx. <a. 
under which the arrcst ~ v a s  made. I t  lvas so decided in Dohliin 
1 , .  i ; t r s f ~ t .  1 6  S. C., 71, nlwrc the time and nlnnner of taking 
5 n t l ~  an  exception arc pointed out. a i d  rr h ~ r r  thc ;w-on<  T ,  11~7 
it cannot 1)c lured  rvith wccess, unless tqlien in ant time :ind 
lry a proper mode. arc fully and clearly statd 

Thc other objection was founded upon a nlistakcn apprellen- 
\ion of the effect of the j u d g m ~ n t  of n o ~ ~ w i t ,  rendered against 
tlic plaintiff at Spring Term, 1S46. That  jndgment n7as irresu- 
larly and improridently gil-en, and was properly wt  as id^, upon 
the application of the plaintiff at the ensuing term of the court, 
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for, this being a proceeding upon final process, a judgment of 
uonsuit could 11ot i n  a technical sellhe ha\-e been giren. .\fter 
a debtor who has been arwsted lmder a u r i t  of cn .  sir. has given 
bond for his alqmrailce ill court to obtain the benefit of the net 
for the relief of inso1~-erits, lie must pursue the course prescribed 
ill the act i n  order to entitle hi111 to take the oath a i ~ d  be dis- 
charged. The creditor a110 is to bc affected by his discharge 
has a right, if he chooses to avail lii~nself of it,  to be present 
to see ~ rhe the r  all the requisitions of thc law h a w  been 
complied with, and to object to the discharge if they have (214) 
not. If fraud be suggested by the creditor and an  issue 
made up to t ry  the specifications, the plaintiff may insist upon 
the trial, or  he liray witlldraa., or, perhaps, bv his ~leglect aban- 
don the issuc ; but neither a withdrawal nor an abandonnlent of 
the issue will render i t  unnecessary for the defendant, the debtor, 
to take the oath, or  entitle him to be discharged without taking 
it. The failure of the plaintiff to appear ~vhen  the causc is 
called for tr ial  is not a ground for a judgnient of nonsuit against 
hiin,. and the utnzost effect it  can h a w  \\ill  be to give to the 
defendant the right to have a jury impaneled to t ry  t h ~  issue 
and to ha re  a rerdict found in his faror  for tllr want of testi- 
nionjr on the part of the plaintiff; or perhaps to treat i t  as a 
withdrawal or waiver of the issue by the plaintiff, so as to enable 
hi111 to take the oath and be discharged. Unless he obtain his 
liberty bj- tllc act o r  consent of the plaintiff, which d l  be a 
satisfaction of the debt (Hawkins 2.. Hall, 38 N. C., 280), he 
can be discharged from liability on his bond only by t ak i~ ig  
the oath, and he must be prepared to do so whenever in  the 
regular course of the business of the court Ile is called llpoll for  
that purpose; and if he fail to appear, when so called, his bond 
is forfeited, and judgnlent may be entered against him and his 
sureties. 

H i s  Honor, therefore, did right in orerruling the defendants' 
objections. and the judgment must be affirmed. 

PER CURIAX. Juclgnient affirmed. 

Cited: Bo~rstol/ c.  TT'n/sh, 79 N. C.. -20. 
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APPE 1~ from the Superior Court of Law of SEW HATOT ER. 

a t  Special Tenii in January.  15-1*. -llu)(i!/ ,  .I., prc4ding. 
This was an  action on the case againit the defendant, -Ilea- 

ander 3Iurchison, as the onner of a raft  of timber, to recorer 
dalliaqcs for an  injury done 1,. .aid raft  to a toll-bridge. the 
prolwrt? of the plaintiff, TVilliam S. LIslle. The declaration 
qtzted tlmt the plaintiff vaa  the onner of a certain bridgc 07 cr  
the Northeastern branch of the Cape Fear  R i w r .  about n mile 
and a l d f  abor e the tom1 of '\S'ilinington. and entitled to collect 
toll from passengers croqsirig tlic wme:  and that  t h ~  defendant 
being the olvner of a large raft of lulilher, carclc-4v. ililprop- 
erly and nceligmtly permitted llii <aid raft to .tl'ik(~ againat 
tlic *aid bridec belonging to the 1)laintiff. $0 :\i to break don n 
and dcitrov a large part thereof. etc. Plcn, not gnil t~-.  

John Mills. a nitness called b~ the plaintiff. teqtificd that on 
. . SOT cnl1,cr. 1\45, about a little l~cf'ore smirise, lie n a s  at the 
bridge of the p1:rlntiff. xhen he obcer~ i d  11 reixy larye raft  of 
lumhel~ n i t l h  tncnty fcet of the b r i i l c~ ,  niid romin< against 
it  on the floodtide. S o  person n7as on the raft .  and ~t qt~ucli  
the bridgc and carltied awav sist~=cigllt feet of it .  011  olle end 

of the raft  there x7as a piece of graperlne, ~rhic l l  looked 
(216)  a- tiloucli i t  hat1 b w i  cut. EIr beliered there TI as a small 

1)iccc of rope at the o t l w  cnd of the raft ,  but as to thic 
he n a s  lint positire. H c  further testified that the bridge n x q  

the property of the 1)laintifT. he hcilig thcn in possession of i t  
and collwtiag toll from passengers. 

31. Levis Tva, tlicn called as a nit11e.q for the plaintiff. H e  
te~tif ied that during tllp day, on the morning of n hich the rnfr 
had struck the plaii~tiff'. bridge, as teqtified to h -  the first v i t -  
n e s ,  01. during tllc next day. he n:ra a t  t11c b r i d ~ e ,  ~ ~ l l e n  one 
H. 1\IcT<eller i v h o  it n aq aduiittcd n as the agent of thc defend- 
ant )  came to the hridgt for the lmrpose of v c u r i i ~ g  tllc raft aud 
c a r v i n g  it to TS'ihnincto~~ ; that. n l d e  at the b l - idp  and on the 
raft ,  Ile (1lcReller) wid  that the raft  was the propelw of the 
defendant, ~ h o  resided in the county of Culnherland. H c  fur- 
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ther testified that  the raft  TTas one of the largest he ever saw: 
and that the bridge was the property of the plaintiff, who had 
been in possession of i t  and recciring toll from passengers o w r  
i t  for many years. In  ansver to questions by thc defendaiit'b 
counsel, he stated that the stream over which the bridge n a s  
built m s  a na\ igable stream, and that  the bridge had bccw 
broken three or four times bp rafts or flats. 

The plaintiff then introducccl one P. Tillcy, who tcstificd that 
he mas a t  the bridge with the plaintiff while the raft spoke11 
of was lying against it ,  and JlcKeller, defendant'c, ageilt, u as on 
the r a f t ;  that  some conversation ensued b e t ~ x c n  the plaintiff 
and said McIicller, in which JIcKeller remarked, "he did not 
care a damn if the raft  had broken down the whole of the 
bridge." This testimony was objected to by the defendant, but 
admitted by the court. 

Other witnesses were examined, who testified as to the extent 
of the damages done to the bridge. 

The defendant then offwcd H. McKeller as a uitnesq. The 
exaniillation of the witness n a s  objected to by the plain- 
tiff, for the reason that  the witness, being the admitted (217)' 
agent of the defendant, was responsible owl- to thc de- 
fendant for the damages n~hich the plaintiff might rccorer in 
this suit, and that  the witness was therefore interested in defeat- 
ing the recoverr of the plaintiff. The court refused to permit 
the witllesk to be c\amincd. The defendant'.; attorncy of record 
offered TO relcasc or c1ischarre the witness from any liability 
which he iniglit be nnder to the defendant: but the court nTas of 
opiliion that  thc attorncy of record could not esccntc well a 
release for tlic defendant. The defendant then offered to ex- 
amine the ~ ' r  illless on his roirc d i r e ,  to i h o ~  the extent of hi; 
agency and that  he nould not be liable o w r  to the dc fcnd~n t .  
This  n a s  also refused by the court. 

The defendant insisted, and so asked tllc court to chsrge tlie 
Jury  : 

1. That  if the plaintiff's bridge nTas erected over n rrn.iigahlc 
stream, used by the public in conveying their produce to market. 
he must show a right to such bridge b ~ -  grant or otllrrn-isc. 

2. That  if tlie plaintiff's bridge, erected oTTer a nnrigable 
stream. had been built in a weak and insecure manner, so as to 
be liable to be broken down hp ordinary rafts, it  lms  the plaiil- 
tiff's own folly, and he could not recorcr. 

3. Thnt if t h ~  injury rcsultcd from pnrc nccidcnt, and ~ i t h -  
out a n r  negligence on the part of the dcfcr~daiit, thcn i t  n-as a 
casc of loss mithont iiijnl-y, and the plaintiff could not rccorer. 

The court charged tlic jury upon the firft point:  Thnt for 
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the pur1)oses of this action, so far  as the plaintiff's title to the 
bridge n-as i n r o l ~ e d ,  it m s  sufficient for the plaintiff to show 
that he n-a, in the peaceable possessio~l of tlie bridge and recciv- 
ing the tolls. 

rpoll the qecond point he charged: That  if the bridge was 
~ r ~ a l i ,  it onlv affected tlie measure of dnlnages, but not the 

plaintiff's right to recorer. 
(-31s) -1nd unon the third noint : That to entitle the nlaintiff 

to rwowr ,  lie liiust satisfy the jury that  there x i s  negli- 
gence on tlic part of the defenda~it, either by himself or his 
agcn-defendant being bound to use ordinary care and dili- 
p i c e  ill the nlanagcment of his r a f t ;  that the testimony made 
our a pi iurcc Sicrir case of negligence in thf defendant ill permit- 
ting his raft to drif t  at large on the r irer  vi thout ally person 
nt charge of it, whereby the plailitiff n a s  injurcd, and it n a s  
for them to SaT \\ h e t h ~ r  the defendant had explained this pi-itnn 
t i i c t r  r~ idence of negligence on his part by s l ion~ng  that the 
conditicmi a i d  .itnation of the raft  \ \ a \  thc result of :~cciderit, 

.n-llicli could not ha\ e been aroided by ordinary care on his part .  
And tlie whole rircunlztances TTerc suh~ilitted to the jury. 

The jury r e t u r n ~ d  a wrdic t  in f a ~ o r  of the plaintiff. TThere- 
111)on a rlile 111m11 the plai~ltiff n a s  granted that  he qho~dd show 
c a u v  nliy a ncn trial ~ h o n l d  not be granted upon t l i ~  ground 
of mi.dirwtio~i a11d tlie.rcjcction of ;,roper cridence; and upon 
argluilcnt the rule n a. diwharged and the judenwnt pircn ac- 
cordilig to the ~ e r d i c t .  The defendant prayed ail appeal, nhich  
n as allon ecl. 

(110)  E-I~TLE, J. Lpon tlie question nhethcr EI. XcKeller, 
a nitness called for the defendant, n as  competent to teq- 

tify for liim ilndcr the c i r c u ~ i i ~ t a n c ~ ~  in n liich he n as offered, 
n-e differ from the judge ~vlio prc~idecl at the trial. T ~ P  case 
state4 that it n a s  admitted that the  itne neb.; n a s  agent for the 
defendant: but 77-hether he was a pcncral or special agent, 
vhetlier lie v a s  an  agent only to carra the raft  of t i n l l ~ c  to 
TITilmington or only an agent to receiw it there and sell it for 
the benefit of his pri~icipal ,  is not shown. -111 agent, as such, 
is not ncwssarily incompetent to teqtify for hi% principal. H e  
can be excluded only on the ground of interest. I f  an action 
be brought against his principal for an  injurl- sustained hy 
reason of the agent's negligence or misconduct, then he is directly 
interested in the erent of the suit, because he is reyjonsihle n w r  
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to his principal for the ainount of the damages recovered against 
him. 1 Stark. on Er., 112, 113. Now, in  this case there was 
no evidence that  the injury to the plaintiff's bridge was caused 
by the negligence or iliiscoliduct of the witness. It does not 
appear that  he had charge of the raft  a t  the tiinc when it was 
carried by the tide against the bridge. From all that  is s l i o ~ ~ ~ i ,  
the raft  might the11 have been under the charge of the defend- 
ant  himself or  of another agent. The first that we hear of 
McKeller is the day after the injury, wlie11 hc w ~ n t  to 
the bridge for the purpose of securing tlle.raft and carry- ( 2 2 0 )  
ing it to Wiln~iilgton. H e  then admitted his agellcy, but 
when it was assunled and what was the nature a11d (~xteiit of it 
mas not stated. It seems to us that the facts and circ~iinstances 
making out a prinm facie case of responsibility to his principal 
should have been shown before the witness was excluded; and 
if such had been shown, then thc defendant ought to h a w  becii 
permitted to examine him on his r o i w  d i r . ~ ,  to explain liis real 
situation. 1 Stark. on Er.. 123. 

For  the improper esclnsion of the testiinony of the \\itiiess 
McKeller a new trial must be granted; and as the case may tliei~ 
assume a very different aspect from that ~ ~ h i c l i  i t  nov  presei~ts. 
it  is umlecessary for us to decide the other questiol~s presciitccl 
in the record. The judginent is reversed and a Ilen tr ial  granted. 

PER Crn1.4v. Judgme~i t  reversed and uew trial gr:mted. 

1. K11ere n judgll~e~it :111tl csec.~~tion from :I justice n-we for :I certain 
sum and costs. :11itl for \v:int of goods i~nil (.l~:lttels the esecution 
\T.:IS levied on 1:rntls. : u ~ l  retnrnetl. :IS by 1:1w clirectetl, to the 
County ('onrt. : u ~ l  : u ~  orrlcr for co~/l i t io~ii  c.rl~o~rrts to issue. etc., 
nut1 t l ~ c  ~ c r ~ t l i t i o ~ ~ i  c.r/jo~ccrs tlire6tetl the sheriff to Icvy :~nd srll 
for tlw ;~n~ount  ~ ~ t u r l l c d  ljy the jlistice. : ~ n t l  also for. ir~tcwst 011 

thc ,jrtsticc's ~ I I ~ / ! / I I I ~ I I ~ :  11c.lrl. t11:tt tllr csec.ntion \T:IS not ~trlitl. 
cwu :IS to the jmrc11:1ser nt the execution sale. 

2. An esccation c.:ln!lot ~wluire the collection of interest, I\ l~en t l ~ r  
judgment 11l1on \ v l ~ i c l ~  it is issued tloes not give it. 

3. Wl~ere :I judg~n~nt  is recow1~~1 l ~ y  :I slieriff. :ind the t.sccution 
t11e1'con is issu~cl to II~III .  :lny sale I I I : I (~C 1)s hi111 un(101' m(.11 ('s('- 
cution is nl~solutrly w i t 1  :~ntl rcsts no title in t l l ~  ]~urc~ll:lsc'r. 

APPEAL froin the Superior Court of Law of C~-~IBE~I , .LSD,  a t  
Spring Term, 1848, Bcriley, J., presiding. 
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This n a s  an  action of ejectment, in nhich  the plaintiff 
claiined under a judgment, execution, i end t  t l o n i  c i ~ ~ c i i i r l  c and 
-heriff's sale and sheriff's deed. The judgment 1x13 fos $40.20 
-the ~ ~ i i i l i f z o n !  C . L ~ O , Z ~ S  for that sum a n d  i n t e r e s t .  The judg- 
ment and execution are in the naine of A\lexaildcr Joh i i~on .  who 
r~ as the sheriff of Cumberland : hut it TI as prorcn by the sheriff 
(his testimony being objected to b ~ -  the defendant, but alloned 
by the court) that altliough the judgment naq in hi< naliie, it  
n a- originally, in equity, t l ~ c  p r o l ~ r t -  of tlic lesqor of the plain- 
tiff, except tile sum of $;i.EO, a i d  that before the sale, and even 
before the last r e n r l i t ~ o w  e ~ p o ~ i n a  issued, the lessor of the plain- 

tif? had purchasrd of and paid the wid  slieriff for all 
( 2 2 2 )  his said intereqt. and the said sheriff from thmceforth 

ceared to ha7 c any other or further interest ill said judg- 
melit than he had ill any otlier judgnlent up011 ~vhich  an execu- 
ti011 had conic to his hand>. 

^I T tlrdict rvas rendered for the l)laintiff, snbject to the opin- 
ion of the cc111it o l ~ t h e r  these n a s  wclr rariance hcrnern tlir 
jndgmcnt and execntion under n-hich the plaintiff claimed as to 
ri;iate the sale, and nhethr,r the ;ale, being made by the .heriff 
ulider rht  abore-mciitioned circunlstalicc.. TI-as inr-alid; and the 
court being of the ol)illioii upon those pointi v i t h  the defend- 
ants. d i w c t d  a ~ionaliit, and tlie plaintiff appealed. 

BLTTTF.  J .  TITO ohjcctioii. T I C W  taken to the recoleq- of 
thc leis,,?. ~f the p!;lhtiff 01: I!?? ti%1 oT thii C:SP  i : ~  :!:c ~0:;:'1 

helc)n. The f i ~ t  n:i,. that the n rit of rwcu t io i~  under nllic~h 
thc lot of lalid in quehtioii n a ;  cold did liot corre~l)onil n i th the 
jndcinmt, and could not. tliercfore. be si:pported bv it. From 
the tranqcript of tlir record it appears i h ~ t  AIlcsanilcr Johnson 
rt col wcd a judpine~it hearills date 23 1)eccmbcr. 1'40, against 
t h ~  defendant Rebeera XcLeod for the .u1n of $40." and costs, 
i l l p l  nhich an execution i w ~ e d ,  nhich,  for r a n t  of goods and 
chattels. rr as h i e d  on thc lor of l m d  ~ O T I  wed  for. and due 
return thereof  as inacle to tlic tlwn en- i~ing trm1 of tlie Coimty 
Court. ,It that term the jnilgment of the juqticc I\xi '.af;irmcd 
for $40.20" arid costs, and an order v a s  made that  a v r i t  of 73c.n- 

d i t i o n i  c i p o n i r s  should issue for the sale of the land leried upon. 
The w i t  of renc l i .  c n p o .  na9 issued accordinglr. hut in it the 
sheriff rvas colnnianded to make the amount of the paid judg- 

ment %ith interest from 23 December, 1840. until paid" 
( 2 2 3 )  and costs. I t  x i s  contended that the esecution did not 
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puqsue the judgnie~it, because i t  ordered the collectioi~ of in- 
terest, with regard to which the judgrner~t and justic(,'s exwu- 
tion were silent. We think that the objection is well founded. 
At common law a judgment did not carry interest when an  exc- 
cution, or a scire facias to revire it,  n a s  issued upon it. But  
if a new action were brought upon the judgiuent, then interest 
was allowed. ;Inorcymoz~s, 3 N. C., 26 ; I l e l ~ c i ~ l ~  1 % .  bI70?"1i, I 0  
N. C., 36. The act of 1807 (1 Rev. St., ch. 31, sec. 95) was 
passed for the purpose of anlending the lam in this respect. I t  
provides that  "in all actions brought to recowl. money due by 
contract, except on peiial bonds," thc jury shall distinguish by 

t h e i r  verdict what is due as principal money from what is due 
as interest, and that  judgment shall be rendered thereon that 
the sum due as principal money shall carry interest until paid. 
Whether this applies to actions brought by warrant before a 
single justice, where there is no jury, or whether a fa i r  inter- 
pretation of the "Act concerl~ing the power and jurisdiction of 
justices of the peace" ( 1  Rev. St., ch. 62) confers a similar 
power i n  such cases upon a single justice, it  is unnecessary for 
us to decide. I t  is clear that an execution cannot require the 
collection of interest when the judgnlcnt upon which i t  is issued 
does not g i re  it. The writ of v ~ n d .  ~ . c p o . ,  then, i n  this case 
varies from the judgment in  this particular ; and it being in- 
cumbent upon a purchaser, claiming under a sheriff's s d e ,  to 
produce, besides the sheriff's deed, a judgment and an  execution 
corresponding therewith, the title of thc plaintiff is defectire. 
Dohson 9. M u ~ . p h y ,  18 N. C., 586; Tnqhnm 2'. K i r b y ,  19 X .  C., 
21;  Elanchard  v. Rlanchard ,  25 N. C., 105. 

The second objection presents a question of more difficulty; 
but, after much reflection and after consnltinq all the author- 
ities bearing upon the subject to which me have been 
referred in the arguinent or ~ i ~ h i c h  we could ourselves (224) 
find, we have been led to the conclusion that  this is also 
fatal  to the title of the lessor of the plaintiff. It is ~ w l l  estab- 
lished tha t  a t  the common law process should be issued to the 
coroner in all cases where the sheriff is a party, either plaintiff 
or  defendant; and that  if, in such cases, it  he issued to the 
sheriff, it  will be set aside as irregular, upon the application of 
the other party to the court from mhich i t  mas issued. 1 Black. 
Corn., 349 ; 1 Sir  W. Black., 506; 4 Inst., 271 ; Watson on Sher- 
iffs, 37. Our Legislature evidently proceeded upon the suppo- 
sition that  such was the lam, in  passing the acts of 1779 and 
1821 ( 1  Rev. St., ch. 25, see. 7, and ch. 31, see. 59), \rhich pro- 
vide for the execution of process in all cases where there is no 
proper officer in any county to mhoni it can or ought to be 

167 
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directed. Anoil yii~otrs, 2 S. C., 123. B u t  admi t t ing  tliat such 
is the law, a u d  that  upoil tlic appl icat io~i  of the defendant 
i n  this case tlie ~ r l t  of ~ o 1 d .  e.1po. nould  l i a ~ e  beell set a-ide. 
i t  has  heen coiitcnded before us  tliat the sale made hy the sherifl  
n a .  ra l id ,  a l ~ d  tliat :lie plaintiff's lessor acquired a good title by 
hi., purchase. TYe th ink  tha t  upo11 pr l~ ic ip le  i t  ought not to be 
so, and  upon authori ty  it is not so. Self-interc>t i h  so strong a 
principle of action. m ~ d  i ts  tendelicy to p e r w r t  the judgmciit 
a n d  i m p r o p e r l ~  to c o ~ ~ t r o l  the coiiduct of all  illell is 40 direct,  
so coiistaiit, arid ofte~itiliies so 01 erljonering, t h a t  thc l a x  abso- 
lutely and totall! prohibits a par ty  to a suit f r o m  heirig a jltdgc 
ill h i \  o n n  case;  and ,  n itli a f e v  esception. founded npoii special 
reaiona. 1 1 ~  is equa l l -  proliihitrd fro111 being a vitlie.s f o r  llilil- 
self. The daiiger of b e i ~ i g  d r a u i i  a i d e  f r o m  the line of pro- 
pr ir tv ,  n here the t ~ e c u t i o n  of process, n lictlier l ~ l e w e  or  final, 
is r o l ~ l i n i t t d  to a party,  is neirrlj-, if not c q u a l l ~ .  great.  T h e  
l a x .  then, should equally exc.ludc l l i~i l  fro111 a( ' t i11~ ill iuch a 
case; and this can be most effectually acc~oinpli<lied b l  holdnip 
tlic process. and  e~ erything dolie u ~ ~ d w  it,  1nd1 and  T oid. Ti'e 

accordingly find tliat tliougli t h t w  a re  rolllc ancient cases 
(225) to the  contrary, i t  n a s  adjudged i n  37 Eliz .  i n  Candish'a 

ctrac (cited i n  a note  to  Sit.  Riilp11 Roii let t 's  t o w ,  Dyer. 
l S I ,  pla. S)  t h a t  if a sheriff has  a \tatUte extended. a n d  a lib- 
erirte is  directed to him,  it  is roid.  See, also, to  the  same effect. 
Elston r .  B I  l t t ,  Noore, 347, and  T'irier Ah., T i t .  Sheriff,  Letter 
P, sec. 3. 

TTe ha \  e been unable to find ally case i n  tlic m o d c r ~ i  English 
r e p o r t d c a r i ~ i g  directly upon this question, and  our  w ~ r c l i  
anloilg tlie reports of tlie r ~ i i t e d  States a n d  of tlic seT era1 S ta te<  
has  hern almost equally fruitless. T h e  reason, doubtless, is  that  
surli  rases a r e  of very r a r c  occwrencc. TT'e h a l e ,  l l o n e ~ e r .  
fonnd a case in  the  Keiitncky report. nl ierr  it  Trai decided that  
a d c l ) u t ~ -  ilicrlff could ilot legally exwute a i i ~ ,  1 f i r (  I V S  ~\-liic11 
i s i ~ e d  in liis O T T ~  nailie and  for  lliq o n n  1)eli~fit. and  t l i ~ t  liiq 
l r y  u ~ l d e r  it  1111011 a pcrqo~lal  chattel n-a> miti. f h ~ ~ m 1 1 ~ ~ 1 ~  I .  

Tliorrcoc, 1 Littell. 263.  Tlic assigiinlent of a l l  hi. i11tcrc.t ill 
the  j n d q m c ~ ~ t  by the sheriff', before he sold tlie lalid ill cjue.;tion. 
inakes 110 diflerence. H e  still cont i~iued the legal oniier of i t .  
a n d  tiif sale under the esrcntioli in  hi?  o v n  ilauie n-ai t l i c ~ d o r e  
nul l  and  tlic 1111rchascr acquired rin title. -11((11 r .  17-i~ltrts. 2 
XcCord ,  470. 

('itoil: Flc.1~1 i l l g  i . Tllryton, post .  435 ; R u t / /  ~i . for(7 1 % .  R / r h u m .  
3 S. C., 147 ; Ro,i cti 1 . .  .TONI'S, 35 S. C.,  27 ; JIt Si ' i l l  1 . .  R .  I?., 
13q 3. C., 4. 
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1. In an i~~ t l i c t~ i~en t  for 1;rrceny the gootls nllrgetl to 11e stolen iilny I N ,  
t1escril)r~d 1)y tllc nnll~rs 1))- wl1i(.11 they ;Ire 1i11on-11 in tradc, :lilt1 
the s:une pr i~~ci l~ le  r s t e ~ ~ d s  to ;~rtic.lrs I;no\~--n I)$ particu1:rr 1i;1111cs 
i n  a l l  the :~rts .  111irsuits ;11it1 e11i11loy111011ts o f  lift>. 

?LPPEAT, from the Supcrior Court of Law of R . ~ r ; ~ o r , ~ r r ,  a t  
Spring Term, ISM, Pr t r i xo~.  b., l ) res id i~~g.  

The defeildailt was tried a t  Ilandolph, on the last spring cir- 
cuit, before his I-Ioilor, Jzrtigc I'cccrson, on the follon.ing bill of 
indictnlerit : 

STATE OF NOKTII C.\~o1.1~.\-1lai~do1~~1~ Count- .  
Superior Court of Law, Spring T c r n ~ ,  1848. 

The jurors for the State upon their oath prcsent that Jolln 
Clark, late of said com~ty,  on 1 May 11ov last past. with forcc 
and arms in the county aforesaid, one bull tongue of the raluc 
of sixpelice, and one piece of irou of the value of sixpence, of 
the goods and cliattels of one Thomas Winslon-, t l ~ c n  and there 
being found, fc lo~~ions ly  did steal, take a i ~ d  carry army, agaimt 
the p a t e  and dignity of the State. 

The testimolly,on tlie part  of the State l~roved that the de- 
fendant had stolen a ploughshare belonging to the  rosecu cut or; 
that  the ploug2lshare in questioil x as a long piece of iron, sharp- 
ened a t  the point aild videned and flattened in the ,middle, so 
as to be in the sllape of the tongue of a bull, and that i t  
mas usnallv called a "bnll toiigue," thong11 it was some- (227)  
times also called a goplirr. 

ITpon this testimony the defendaiit's counsel mored the court 
to instruct the jury that the allegation of the article stolen, 
being a piece of iron. was not su1q)orted by the evidence, and 
that  the allegation of its being "one bnlI tongue" was too r a p e  
and indefinite to justify a coilriction, for  tlie reason that "bnll 
tongu~,"  as applied to a species of ploughshare, was a ~nprc  
local term. His  Honor instructed the jury as requested, upon 
the first point, saving that  although the article stolen "was made 
of iron, yet when it was shaped and formed into a distinct article, 
such as a ring, or cleris, or ploughshare, it lvas no longer a mere 
piece of iron." Upon the second point he charged "that if the 
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jury- b e l i e d  fro111 tlie evidence that  the defendant had stolen 
n plouglrsl~are. n hich n a; u w a l l ~  called a bull tonpile, the charg: 
in the indictliimt n a s  snficientl- specific to jus t i f -  a verdlct. 
Tlie jury found the defcnclant guil t- ,  vhen  lie mored for a new 
trial, ~ i ~ h i c h  v a s  refused. H e  the11 mo~ecl in arrest of judgment. 
~ l i i c h  n-a.: also refused, and judginent brill< pronounced, lie 
appealed. 

. I  t t omey -Genern l  for the State. 
S o  counsel for defendant. 

BATTIJ!., J. I11 an i ~ i d i ~ t n i e ~ ~ t  for larceliv the article charged 
to be .tolen must be proper1  and suficieutlg described, so that  
tllerc 111ay be 110 doubt of its identity. This is required for tlie 
purpoqe of e~lahling the court to qee that the article is of ~ a l n e ,  
and also for tlie protection of the accused, by illforming hill1 
of the distinct charge against hiin and furnishing him nit11 
the m 3 a n $  of ~110~ving, if subsequentl~ i~idictcd for the qame 

offcl~se, that he has already been conr-icted or acqui~ted 
(228)  of its comnzission. S. 1 % .  Godet. 29 D. C., 210. h d  t h ~  

e~-idrncc iilust correspond nit11 the description of the 
property laid. Ihicl. Many nice questions hare  heen raicecl 011 

tliiq subject, a11d wiiie of tlie cases have turned up011 distiiictions 
sa~-oring of alliloqt too niucli refinement. See the note to the caqe 
of the l i c n g  I. .  I In l lou  cry 1 C a n .  and P a p e .  127  (11 Eng. C. 
L.. 3-11). Good. may he described by thc n:lnie by ~rl l ich they 
nrc knonli in tradt,. IClug v.  S i h l ~ c .  R. and Rvau.  2 5 ;  ,lrcli. 
('rini. PI.,  170. Tlie same principle lnust extend th article3 
kuonn and used in all the arts, pursuits and emplo\ments of 
lift.. I n  the note to the case of l i i rcg  1 % .  I I c i l l o ~ r ~ r y ,  abore re- 
fcrred to, tlie reporter. after stating that  it is particularh- news- 
snq- to be 'precise in an indictment v i t h  regard to thc dcscri1,- 
tion of stolen propert- ,  sa-s that it is best, at least in one count, 
to call the t h i q  hl- the nanie h r  nliicli the nitnesses IT ill call 
it  in their testimonv. This is certainlv in furtherance of the 
niaili p ~ ~ r p o ~ e s  for nliich a definite dcqcription is necessary, that  
is, to ilsfnrni the accused of tlw lprecisc charge against him, and 
to enable him to dcfcnd Iiimself against a wbsequent indictiiient 
for tlie same offeme. 

I n  the case before us it ~ o u l d  hay? been better, undoubtedlv, 
to h a ~ e  described the stole11 article as  one ploughshare, com- 
monly called and knonn bv the name of a bull tongue. But  
n.e think that the appellation simply of "bull tongue" is suffi- 
cient. A certain species of ploughshare, made in tlie shape of 
the tongue of a bull, lvas, as the ~r i tness  stated, i r w a l l y  called 
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a bull tongue, and though i t  appeared that i t  mas sontetimes 
called by another name, yet the defendant .could hardly hare  
been inistakel? as to the article u i t h  the stealing of which he 
stood charged. 

The counsel, indeed, objected that the name applied was a 
mere local one, but it does not appear that the name of the 
article stolen is less extensire than its use. We thinlc, there- 
fore, that  there Tvas no error in the charge of the court 
upon this point, ~vhich  is the o d y  one llecessi~ry for us (229) 
to. decide. 

The reasons for the nlotion in arrest of the judgment are not 
stated, and we see none. 

PER C ~ R I A M .  N o  error. 

Tp0n an inclict~nrnt lunclcr tlir act rel;~tirlg to fences (1st Rer. St.. 
cli. 4 ' )  it is the proriuce of tlw court. IT-here the jury hare nscer- 
tnined t l ~ c  facts. to pronounce nhetller those facts s11o1v that tlir 
fence 11-as sncli a one a:: is rrquiretl hy the statute. or wllrtller 
the narig;~l)lr stre;~m. n--lltt~r course, rtc.. ~ r a s  snfiicient in lieu of 
tlre feuc.c. 

, ~ P P E A L  from the Superior Court of Law of !I  \XIIOT,PH. a t  
Spring  tern^, 1848, Pemmon, J., presiding. 

The defendant was tried at Ra~ldolph Superior ('ou1.t on the 
Spring Circuit of 1848, beforc his Honor, Jirdye Pearson, for 
failing to make and keep u p  during crop tinic a suflici~nt fence 
about his cleared ground under cnltivation, "there being . 
no navigable stream or deep-~ratcr course that  might be (230) 
deemed sufficient instead of a fence." 

From the testiniolly given on the trial i t  appeared that the 
defendant was the o ~ m e r  of a field lying in Ilandolph Connty 
on Deep Rirer ,  and cnltirating a crop of corn in it during the 
time mentioned in the indictment. The field was surrounded 
on three sides by a sufficient fence, but on the fourth side, bo~tnd- 
ing on the rirer, it  had no fence. The lands on the opposite 
side of the rix-er belonged to different persons, and were in woods 

.and unenclosed. The r i rer  is an unnarigahle stream, full of 
rocks and shoals. Jus t  below the defendant's field there was a 
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milldam, which had been kept up for Inany years, the effect of 
~ r l ~ i c h  was to form a ijond ill the channel of tlle strealn. which . L 

TI a* generally about fi\ e feet derp and from tnelity-fire to fifty 
yards \Tide. I t  appeared further that  other persons besides the 
defendant had field. along the pond, some of nlloln had fences 
on the side nest to it,  nllile tlle rest had none; and that ,  for 
several years before this i~ldictment \T as found, the hogs belong- 
ing to the neighboring planters were in the habit, during the 
crop season, of s ~ ~ i i ~ ~ i l ~ i i i g  across the pond and gettiiq into the 
u u d o s e d  fields lying on it, aud doing much damage to the 
groning crops, and hemg tl~emsel\ es inuch injured 1,- dogs. I t  
W R ~  proTed, l lowe~er ,  that for the laqt two or tllrce >ears  the 
01111- hoes ~ r l ~ i c l i  crossed tlle noad into tlle defendant's field he- 

< 0 

longed to the prosecutor, and that h o r w  and cattle mere never 
klionn to cross the pond at all. 

The counsel for  the defei~dant collteildcd that, nhether t l ~  
1)o11d, which bouuded on o m  side of the drfe~idant's field. n a *  
to he dpenled a deep-water rol~rse, and suiiicieut illstcad of a 
fencr, withiu the lneal~illg of the act upon nllicli the ~ndictnlenl 
n a, franled, n as a question of fact for the decision of tile jury:  
1x1~ that if it ye re  not a question of fact for the jury, then. as 

a questiou of Ian,  it  muqt he deemed suficient. 
(221) His  Hoilor was of opiilion, and so charged 1110 juq-, 

that the sufficienr~ of tlle pond to ansuer, as a deell-rater 
course, instead of a fence, ~ i -as  a question of law, and that the 
t e+ t i~no~ ly  in the cause, if heliered to be true. shoned that ;he 
pond ~ i a s  not sufficiclit for that purpose. The jury. uncler the 
charge of the court, found tlle defendant guiltr.  nud from the 
judgment pronounced upon the ~ e r d i c t  he appealed. 

_ l t t o m e y - G e ~ e w l  for plaintiff. 
S o  counsel for defendant. 

RATTT.E, J. We thiilk that there can be no dolthi of the cor- 
~ C C T I I C S S  of the opinion expreqsed by his Honor. Tlle act "con- 
c e r ~ ~ i i i g  fences" (1 Em. St.. ch. 48) requires "that excry p lmter  
shall nlalie a cnffiricut fence nbont his cleared qrouiid u i~de r  cul- 
tiration, at leaqt f i ~  c feet high, unless nhere  tllerr s l~al l  be some 
na~ igab le  strea~il  or deep-nater course that  msy be deemed suf- 
ficient instead of a fence, as aforesaid: and section -12 of the act 
"concerning crimes and 1,unishnients" (1 Re\-. St., c11. 3-1) makes 
eyer!. person indictable for neglecting to keep and rcpair hiq or 
her fence during crop time, in the manner required by the act 
concerning fences. Trhat is a sufficient fence, and n-hat kind 
of navigable stream or deep-water course is to be deemed suf- 
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ficient instead of a fence, n i th i l l  thc a r l .  n ~ u s t  hc que5t ion~  of 
Ian-. because the  iiiterijretntion of stiltntcq and  the ascertailiiiie 
of the  ~ n e a n i n g  of al l  t l ~ c  terms ciilploytd i n  tllrm are confided 
to tlic courts. Th is  du ty  t h y  discharge by l~ronouiicing n h n t  
is thc  t rue  constrnct iol~ of a nliole .statute, or the ,ci~.;r of ;nly 
particular* v c t i o i ~ ,  p11rnst o r  n o r d  c o i i t a ~ ~ l c d  ill i t .  upon thc f:~cts 
found b!- the ju ry  i n  :my c a w  ari-inr: under i t .  H i s  EIollor, 
then, did r ight  i n  assumi i~g  to decide, 11l)oi1 tlic sufficdie~~cy of the 
po11d to a n s n e r  :I\ 21 deep-n ater  coin+ i11itc:ld of n fence. The  
inquiry remains, TTas tlic quertion of .utficiencay r i p h t l -  
decided? Tl'e th ink  it  x a s .  It is ~ i l a n i f r i t  f r o m  a ~ i c n  (2:3.') 
of al l  the  provisions of the act ~ ~ h i c h  n e  a re  discussing, 
taken together. that  i ts  pur1)ose is to l ' r e \ p ~ l ~  Iiorseq, ~i lnlcs  a i ~ d  
other stock, uot 1norc t h a n  ordinari ly  addicted to  mischief, f r o m  
hrenkiilg illto fields under  cultivation and  damaging the crops 
which m a y  I)e g r o ~ i l i g  ill them, and  al-o to protcct wch stock 
fro111 being ki l l td ,  ~ ~ i a i l n e d  or  otllernibcl i ~ l j u r e d  h~ the on:~er.; 
of thc  fields. To acconlplisli this  11url1o-e a si~fficicnt fe i~cc .  a t  
least five fwt  higii-uulc~- there he bome naripn'ule ~TTealil or 
deen-miter c o ~ u s c  tha t  n i l1  a n s n e r  instead of such fence-is 
required. Thc. object i. to keep out I iorse~.  hops aud other 
qtock. C a n  aur- fence, -trealn o r  x7atcr conrqr be dcemed suf- 
ficient tha t  will not,  under  o r d i n a r -  c i r c u m ~ t a i i c e ~ ,  w u w  tllc 
accolllplicllllle~lt of tlli.; object?  S m . c l  not. Othern ise the 
court must  he guilrr- of the nbqnrdi t -  of pronoul~ciiig tha t  to  he 
w f i c i ~ v t  in 7i1li TI liich 1 ) r o ~ e d  to be i i i < r r f i r . i ~ i i  t ( 1 1  f i r r f .  

It must  he certified t o  the  Superior  ('ourt tha t  there iq no 
e r ror  i n  the  j u d g l i l e ~ ~ t  appealed from. 

PFR CT-RI 131. S o  er ro r .  

2 .  TTlierc ;I sc.ii,c' f t rc irc.~ i ~ c i ~ i ~ i s t  11;lil 11ow not w t  fort11 1 1 0 ~  the tle- 
fc~1111:riit l~ rc ;m~e  Im~md ;is 11:lil. nor u?c,itr tlw c;tnscx of nction. nor 
t l ~ ?  (011rt in whi(~Ii t11e j1111a1c~1it t ~ s ~ i ~ i s t  thr l ~ r i ~ i c i ~ x ~ l  K:IS 01)- 
rained, it is f;rtally defecTire. 

~ F E A I ,  f r o m  the Superior  C'ourt of Law of A I s s o s ,  a t  F a l l  
Term,  1S46, Scftlr>. .I.. presiding. 
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This was a . s ~ i i i ~  f u t  [as against the defendalit a. tlic bail of 
on.> Laurence Xoore. I t  colimleliced in the Comity i 'onrt ,  and 
recited that ' T h e r e a s  it appear- that  a t  April Term, 1S43, a 
judgment was obtained by John Smith, Joseph P. Smith and 
TT'llliam G. Smith, trading and acting under the name and style 
of John Smitli S; Co.. against Laurelwe Xoore for the sum of 
$93.44 principal nloaq- and $24 interest, also $10. i>  for costs 
that  accrued therein. and that 1\Ialcolm Shaw TKLS bound a, bail 
for  the appearance of Laureiicc Jloore, and tlir <aid judyinent 
l~eillg in full force, not satisfied. you are hereby co~iliilxlcled to 
malie linowa to Malcolm S h a ~ v  his liability in the prc ln im,  that  
he may appear. etc." The defendant appeared :rnd pleaded 
7 ~ ~ 1  tiel' ~ ( o r d ,  a release and discharge of hail ;  acd  upon his 
motion the s c i r r  f ac i us  was quashed, whereupon the plaintiff 
a1)pcaled to the Superior Court. And in that court thc plain- 

tiffs Tiwe permitted to demur to the plea of diqcharqe of 
(13-1) bail, "for the r e a w l  that  the plea did not qtate in vliat  

rliamer the bail 71 as diqchnrged-~vlietl~er 1)r death, sur- 
render. of principal, or otlicrn-ise." Aftern ardq, the cause com- 
ins  on to be tried a t  Fall  Tt'rlx. lS46, of tile Superior Court of 
Law f o r  h s o n  County, it al)p:lrcd ill evidence that .Join1 S l ~ ~ i t h  
6 Co. cued out their v r i t  aqail~bt La~~re l i cc  Moore. returnable 
to J:lnuary Tcrni, lS43. of Ai~isoil C o u l ~ t -  Conrt. Tlie n-rit 
n.'t\ i.wd in the name of ' .Joli~i Smith ii- Co." a11d comii,nnded 
the arrt'qt of Xoore to 2n5ner tliei~i of :I plea of tre-pa<< on rile 
ca-e. and under it he naq : \~m~-ted  :and c a w  the defenrlajit Ma!- 
collil Slian. as hail. At tllc enwing April Term of tllp wid  
C O W T  thc l~laintiffb obt:rinccl Iea~c. to amend. and did amend. 
ill;. n ~ i i  qo i \ i  to  illalie i t  lull ?!lr names of .Tohi; Siuii:~. 
Jo-e;)h P. Sniitli and TTlllialii G. Smith. trading and acting 
ulidcr the name and >tyle of .John Sinit11 k Co.. and in that  
nau1c thev ohtaincd :I jutlgmeiit acainqt thc wid  Xoore. TTnc1er 
tlic tharpc of the court 1 he jw>-  fouild tli;!t there n as no rc1ea.e. 
and the ~ o u r t  acljudgcd that there T T ~ ?  s w h  a record that the 
demurrer to the plca of diichnrge of hail be ~uhrained ; alid :I 

judgment x i s  g i ~  en nqainht thc dd'endant accorclinq I o the 
sri1.c faci t rs,  from n-l~icli he appealed to the Snpreme Court. 

TTins ton for plaintiffs. 
S o  counsel appeared in thiq Conrt for defendant. 

\ rTLE.  J .  The c r i r p  f o r i n s  and the p l ead in~s  thereupon in 
thiq case arc qo imperfect and dcfectire that tllc qnc-:ion rela- 
 ti^ e to the discharge of the hail 117 reason of thc amendment of 
the plaintiffs' n-rit. nllich was intended to be presented i n  the 

174 
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court below and which has been mainly discussed in  tlie argu- 
ment here, cannot arise. There is no allegation in the scrt tJ 

f a t i u s  of the bond by which the defendant, Shan ,  became 
bound as the bail of Xoore. I t  was merely recitcd that  (235) 
he "was bound as the bail for the appearance of Laurence 
Moore," without stating that i t  mas by bond, or that  it mas 
according to the prorisions of the act of the General Assembly 
~i concerning bail in civil cases." The defendant, then, had no 
opportunity of putting ill any plea by which the qucstion of hi, 
discharge, on account of the alteration of tlie \ n i t ,  could be prcJ- 
sented. H a d  such a n  opportunity been offered him his proper 
plea would ha re  been that of no11 cst factr~ttl, for. upoil tlic tr ial  
of the issue arising upon that plea, the question could have been 
distinctlv presented whether a bail bond given ill a suit brouglit 
i n  the name of John  Smith d. Po. (>odd s ~ ~ s t a i n  a declaration 
upon the scire frrcins recit i i~g a bond executed in  a suit brought 
and prosecuted to judgment by John  Smith, Joseph P. Smith 
and William G. Siuitll, trading and acting u~ ldc r  tlie m ~ m e  and 
style of J o h n  Smith k Co. Allid tliis. wc think, unlrt Iiare bccw 
decided against the plaintiffs. I ] /  I I U I I  1 % .  111 u(71~y.  1 S. C'., 177 ; 
Leve t t  v. l i i b b 7 ~ 1 i ' l l i t ~ ,  6 Taun., 453 (1 Eng. C. L., 359)  ; Tidd 
Practice, 204, 450; Petersdorff on Bail, 417. Bnt as the point 
does not arise, n e  do not decide the case upon it. 

T_Tpon a n  inspection of the record brought before us hv  the 
appeal of the defendant it appears that judqnlcnt was rendered 
aqainst him according to the s t ire  fa (  irrs for $117.44, of which 
sum $73.44 is principal money. That  judginent cannot be sus- 
tained. The  s c i w  far ias  (and, of course, the declaration, which 
must conform to i t )  is fatally defcctiw, both in  form and sub- 
stance. Besides not setting forth how thc dcfcndant became 
bound as the bail of Moore, i t  docs not recite the cpusc of action, 
nor even the court i n  which the judgment against the said Moore 
was obtained. These are certainly essential stateiac~its, and for 
the want of them the jndgnzrnt must be arrested. . The judg- 
ment rendered against the defendant in the Superior 
Court is therefore r e re rvd ,  and judpinent i n  this Court (286) 
is arrested. 

PER Cr-~raar .  Judgment arrested. 

( ' i ted: Jfalprrss T. F e n ~ i r l l .  4s  S. C., 52:  C'olloon v .  N o r t o n .  
49 S. C., 258. 
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2. 111 ;~c.tions of trea11;1sa ffor tllt) clertrnction of p r o ~ e r t y  thr. proper 
lilt2;lsure of C ~ ; I I I I ; I ~ , ' F Y  iq  the r:rlur of tlie l)rol!erty tlestroyt>d. uilleas 
the trespass is comiliitt~tl \vnntoill- or inaliciuusly. v l~e i i  the jury 
inag, if  the;- think proprr. give I-iilrlictive tl;ml;~ges; but that  is a 
inl t t r r  for them to clecicle ;lnd not for tlie court. 

A l ~ ~ ~ ~ ~  f r o m  tlle Superior  Court  of L a v  of R I ~  r r x o s n ,  a t  
Spr ing  Term, 1848, Bailey,  J . ,  presiding. 

T h i s  v a s  a n  action of trcspnsq r i  f t  i i ~ i r l i s  qrraie  c lurrsum 
f rcgi t ,  brought h -  the  plaintiff. as thc P l l a i r m a ~ i  of tlic C'ounty 

Court  of Nontgoiiiery, to  recorer damaqes for  the burn- 
(237) ing  of the court l louv of tha t  c o m t y  h -  the defendant's 

intestate. Pleas, the general issue, l ih i  i uttl t ~ n r i n e t z f u i ~ ~  

and license. 
Upon  the t r i a l  i t  was prored  tha t  the  courthouse of JIont-  

gomery C'ounty n a s  burnt  011 31 MarcI1. l%3, betneeil the I io~irs  
of 9 and  1 2  o'clock a t  ~ i i g h t ,  a n d  test i lnon~- ~ x x s  then gi\ en tend- 
ing to slion that  the act n-as dolie, o r  n a ;  procured to i)c do i~e ,  
by the defeliilant'z intrstntc. T h e  plaintiff then introduced a 
properly certified copy of a pri1 ate  act of tllc General Assemblg, 
~ a s s e d  i n  1 x 1 2 .  f o r  the pnrposc of remoT i11g tlie courtholise a n d  
other public buildings f r o m  tlie t o n n  of Henclrrwn to some Inore 
suitable place. T o  tha t  end certain persons n-ere appointed 
commissioner3, nit11 gautliority to them, or  a niajor i ty  of them. 
to p ~ x c l m s e  fifty acres of lalid a t  the place n h i c h  they might  
select, and  they were then directed to l a y  off' the land,,so pur-  
chased, into t o n n  lots and  make .ale of them a t  public huction, 
rctai~: ing two acres f o r  the uke of the count!, n p i i  n l l i c l ~  it 
\\.a. made  their  du ty  to h a r e  a conrthouse and  other necessary 
public h ~ ~ i l d i n g s  erected : and  t h e - .  o r  2 ma j o r i t -  of thcin. n ere 
fu r ther  directed to make title i n  fee simple to the purcllaqcrs of 
the  lots, and to execute a conr eyancc to  the cha i rmi l~ l  of the 
C'ounty Court and  hiq s ~ ~ ~ c s ~ o r ~  forercr  f o r  the t n o  acres re- 
cerred f o r  the  use of . the public. N r .  Dcberrv was then called 
a \  a ni tncsr  f o r  tllc plaintiff a n d  testified t h a t  he was one of the 
coillnlissionrrs appointed i n  the act aforesaid;  tha t  the duties 
therein enjoined were performed. among n h i c h  waq that  of 
cansing to be erected the  conrthousc. f o r  the  bnrning of ~ v h i c h  
thiq action was brought, and t h a t  the  commi-ioncrs then exe- 



cuted a deed for the land upon ~ ~ l i i c l l  i t  was built to Joseph 
Parsoiis, who was then tlw acting chairl~lan of the Colmty Court. 
H e  testified further that this deed was duly prored and regis- 
tered, and then delirered to John  13. Martin, the then clcrk of 
the County Court, to be filed amoiig tlic records of his office; 
but TI-hcther Joseph Parsons knew of the deed or not the 
witness could not tell. Hc stated that  it mis prored in (235) 
1517, but a t  x ~ l ~ a t  term of thc court i n  that  year he could 
not recollect. Ilnother witness tcstified that hc snccceded Xlr. 
Martin as clerk of the Connty Court, and that  in lS39 or IS40 
he saw a paper in tlic office endorsed, "A deed fro111 Daridson 
and others, con~missioners, to Joseph Parsons, cliairiuan," and 
he thought that  he had read it, but he could not state its coii- 
tents. The  plaintiff then proposed to prore by Mr. Deberry the 
coiltents of the said deed, but the testinlony was objected to, on 
the ground that the loss of i t  had not been sufficiently accounted 
for, the presumption being that it nTas in  the possession of 
Joseph Parsons or of the present plaintiff, and furtller that  there 
was no affidarit by the plaintiff of its loss or destruction. The 
objection was orerrnled and thc testimony I t  was 
then proved that the present plaintiff was alq)ointed chairman 
of the County Court in 1541, and a record made of it,  but this 
record, together ~ ~ i t h  all the other records of tlic ofice, v a s  
destroyed in  the conflagration of tlie courthouse. Ai witness 
called for that  purpose tcstified that  the courtllouv could not 
hare  been rebuilt for less than $1,000, tliough it nould uot hare  
sold for more than $200. Much more testimony mas given, and 
several objections raised, ~ ~ h i c h  i t  is unnecessary to state, as 
thev are not adverted to in  the opinion of this Court. 

The defendant's counsel contended that  tlic plaintiff could not 
recowr a t  all, but, if he could, the utmost extent of his damapes 
11-ould be $200. The court charged the jury that if they found 
a verdict for  the plaintiff "the nzcasnw of his cla~iingc was llot 
that  for  n~hich  coi~rthouse would ha re  sold, bnt the amonnt it 
~ r o u l d  have taken to rebuild such n eo~~rtl iouse at that place as 
was destroyed." The jnry returned :I wrdic t  for the plaintiff, 
assessing his damages to $1,250. A motion for a n e v  trial T i m  

made and o~~erruled ,  and fronl the j~~dg inen t  giren a g n i ~ ~ s t  
hini the defendant appealed. (239) 

Strmzge for plaintiff. 
J I ~ n c l e n h o l l  and Iredrl l  for dcfeildant. 

BATTLE, J. The objection to the testilllong of the witness 
I\-ho mts  offered to prore the contents of the deed from the com- 
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nlissiollcrs to Joseph Parsons was yell  founded a i d  ought to 
hare  been sustained. The deed may possibly hare  hceli, and 
p r o b a h l ~  was, alilolig the records of the County C'ourt. and n.as 
destroyed by the fire which consulned the courtlinuse. Sucll. 
howerer, n a s  not distinctly and sufficiently prored. and as the 
presumption n a s  that the person who x i s  entitled to the deed 
had it ill liis possession. lie ought to hare  rebutted the presump- 
tion by p r o ~ i n g  that  P U C ~  Tras not The fact. which he n-as at 
liberty to hare done by his on11 affida~it .  I n  ITi/rlwi. 1.. Hun- 
cock, 28 S. C., 124, the rule is qo laid down, and the reasons 
up011 vhicli it  is founded are fu l l r  .stated. S o r  is this affected 
by the act of 1846, ch. 68, for that o ~ i l r  makes a registered copy 
of a deed evidence, ~i-ithout requiring the party nllo is entitled 
to the original to account for its nonproduction, hut contains no 
provisions for proving the conttnts of the original dred b -  p r o 1  
t~stin1on.i. The charse of the court u i~on  thc auestion of dam- 
ages n a s  also erroneous. The proper measure in actionr of 
this kind is the real ralue of the property deqtroyed. unlesq the 
t r e spas  is committed nantoilly or maliciousl~,  nllen tllc jury 
ma., if they tliink proper, gir e I i1ldicti~-P damages. I l ! i i ~ (  t l t i  

7.. , ~ t r i l r u p ,  1S X. C.. 440. I t  ma>- he that this naq a p l q w r  
case for such damages, hut n-liether they should hare  been given 

or not nap a question nllich ought to llx\c. heen sub- 
(240) mitted, ~ r i t l l  proper ilistmctio~ii. TO the jur~- .  

The j ~ t d g ~ ~ i e n t  of the Supcrior Court 111u-t l ~ c  re1 c r v d  
and a nex7 trial eranted. 

PFR C'I R T  \ \ I .  J ~ ~ i i g u l e ~ ~ t  r e r e r d .  

APPRAT. fro111 t11e Superior C'ourt of Lnn- of SI-RKT. a t  Fall  
Term, l M 7 ,  P P ~ ~ I ~ S O H .  ,J . .  presidi~ig. 

This is a sc i .  f i r .  agninpt the clcfcndnnt, .irllo n.2; the ShcrifT 
of Robeson County, TO recorm of him the s u ~ n  of $100 for not 
returning a n-rit of cicpi~r.u o(7 i,rsi~oilclriztlzi~t!. TIIP c ; \ v  i i  as 
follo~vs: -1 w i t  n-as clul- issued from the office of the Clerk of 
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the Superior  Court  of S u r r - ,  re turnable to the  Sl i~-i i ig  Term,  
1846, and  came to tlie hands of the defeilclant, nl io  n n s  the11 tlic 
Sheriff of Robeson County, to ~r l io in  i t  was directed. more tllnii 
t ~ v e n t p  days before tlle re tu rn  t e ~ n ~ .  T h e  defendant failed to 
re tu rn  i t  according to lax-, aud.  a t  tlie F a l l  T e r m  f o l 1 o ~ ~ -  
ing, a judgment I ~ L c ~  I\ as  entered 1111 agniiist liiill fo r  $100. (241) 
a n d  th i s  sci. fu. iswed.  T h e  defe~idan t  objected that  the 
court had  no pon.er to filic a sheriff a t  one court fo r  a clcfnult 
a t  a fernier one. Tliiq objection n-as owrru led  1,- the court. 
alld judgment beiilg relidercd f o r  the plaiiititt, tlir. dt4i~lida1!t 
 pyale led. 

S 1\11, J. T h e  is n o t h i ~ l g  ill the ohjectioi~. T h e  proceed- 
ings are  institntcd wider  section 6 1  of the Rer i ied  Statutes. IT 
is 1mnided "that a n y  sheriff :nid coroner nl io  shall fa i l  du1~-  
to r w c u t e  alld retnrx al l  process to liiin directed illall he subject 
to a penal ty of $100 f o r  each neglcct, to be pa id  to the part!- 
aggriercd, by  order of tlie court.  up011 niot io~i  and  p ~ o o f  tliat 
the 1xoce.s n as del iwred to h im t ~ v s n t ~ -  day< be for^ the sirtilip 
of the  court to which i t  n a s  rctnrnalrlc. IIIIIPCS the sheriff o r  
corollcr can  ~ h o v  sufficient cause to tlic court f o r  his  fai lure ,  a t  
the c w ~ u t  ne\ t  -ucwccling srrch or tler." T h e  act clops not require 
tliat tlie judgillclit fo r  the  penalty shall be reiitlered a t  the term 
to vhicl i  the  n r i t  is returnable, nor  can 21111- good reason he 
ass ig~~ec l  ~ 1 1 y  it  should. T h e  judgment i- :I cmiditioiial one. to 
be enforced 0111~- 011 the fai lure  of t h e  officsr, a t  the terin auc- 
ceediiig. to  s h o n  a sufficinit reason f o r  hi* delinquency. R e i w  
granted on niotion ~ v i t h o u t  personal s e n  ice of 311~- notice of the 
intention to niake i t ,  i t  is final to no p u r p o v ,  except. perhaps. 
tha t  of the  fni1m.e to ~ ~ e t u n l ,  but leave.. b>- the express provi4iol1 
of the  act,  to the officer the 7,ririlege of shoninq a n y  "sl~flicient 
cause for  his failure," provided h e  applies to he heard a t  the  
proper  time, to TT-it. the t c rm succecdillg tlie ~ n a k i n g  of the 0 1  d r r  
f o ~  t l i r  ~ ~ ~ I I E I . C F ) I ~ C ~ ~ :  and  t h a t  is t h e  object of the  \ c i .  Sir. I t -  
language is. " t l~en  and  there to .lion7 cause, if alrv he 
has, n h y  the  said plaintiff. TT'illialn T-Talcornbc. shall not (942) 
h a r e  executioll thereof, ctc." Clron the re tu rn  of tlle 
st i. f u .  a fu l l  defense it open to the sheriff: lie i n n r  s h o ~ ~  t h a t  
thc  w i t  neT e r  came to his haads, o r  tha t  hc did nor r e c e i ~  e it  
un t i l  a f te r  the return day. o r  tha t  by qome iitevitahle accident 
he  as preventerl frolu making  his rcturli .  or.  in the language 
of the act ,  ail\- qnficiclit reason. I f  the qlieriff be actually 
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1)re;elit in court when tbe motion to amerce is made, the court 
n o d d  no doubt then hear his excuse, but his defense is not, 
f u r t u a a t e l ~  for him (in this part icular) ,  confined to that time. 
The act not only g i ~ e s  to the party illjured the sum of $100 for 
cach failure, but likewise subjects the delinquent officw to an 
indictnlent. With  equal propriety it mieht be argued that the 
prosecution must he comnlenced at t h ~  return term of the w i t .  

TTe see no reason to disturb the judgment. 
PER CTRIIM. Judgment affirmd. 

1 ,  T111, :11,tio11 of ~ I . Y . Y I I I I I / I . ~ ~ ~  i >  :L !ikr;iI :i?:ioli. and n-here. by 111e (?!!::.- 
s ~ t i o n s  o f  jnstiw ;lilt1 ecluitj-. t l ~ e  clcfenrlnnt oufht to refund 
111:111ey 1 1 ; i i t l  t 1 r  I I ~ I I I ,  t l ~ e  :rctiol~ will Ile uuit;linetl: but where he 
III;LJ.. \\.it11 ;r ~ ' r~od c.~iiisc.ie:~i.e. ri,c:ci\-e t l~e  nloney-. and there TTRS 

! I < ,  fr;~ntl or nirf;~is 1isncTice nwtl in ol~tnini~lp it. tho~ich it was 
lironry he c~ou!tl 11ot Il:r~-e reco\-chrtd lij- 1;1\\.. it cn~mot be reccn-wed 
l1:1(.1i. 

APPEAL from the Superior C o ~ r t  of IATT of PERSOY, at  Spring 
Term, 1848. Peic~son,  J., presidiilg., 

The case is as follo~vs: I11 1,932 the plaintiff hired from oue 
Brooks a negro, for the sum of $16, and Bare hi< note. \\-it21 the 
defendant as his wrety  for its p a p ~ e n t .  Thr  plaintiff na. the 
agent of one Slielton. for \\~hoac use the liepro \\-as hired. Of 
this fact the dcfendarlt x i s  imoran t ,  a t  the time the note v a s  
a i ~ e n ,  and, npo11 lenrniiip the truth,  iniisted that Brook5 should 
 pi^ e up the note to him, vhich  waq clone upon Shelton assunxing 
t o  pay the debt. Soon after Shelton did pay the money to 
Brooks. The dcfenclant kept the note in  his possession nine 
year;, ~vhen  he sent it for collectioll to an officer in the State 
of T'irginia. ~vhere the plaintiff lired. The latter, upon beiiig 
aplxised of the fact, n7ent to see the defenclant. and told him 
he had expected Shelton ~ i ~ o u l d  h a w  paid off the note. Dc- 
fendant assured lzinl Shelton had not so done. but that he had 
been compelled to pay it, and looked to him for the ainonnt. 
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Upon this representation the plaintiff paid the amount (244) 
claimed to the defendant, who undertook to collect i t  
from Shelton and pay i t  over to the plaintiff. 

To recorer the anlount so paid by the plaintiff to the defei~d- 
ant this action was brought by a warrant before a single magis- 

The defendant nlored the court to charge the jury that, as the 
payment by the plaintiff was a voluntary one, he could not 
recover it back; but if he could, it could not be  don^ by war- 
rant. This instruction the presiding judge refused to give, but 
charged the jury that, although the money was paid by the 
plaintiff when under no legal coercion so to do, yet if he acted 
under a mistake of facts, falsely represented by tlie defendant. 
he had a right to recover it back, and in this form of action. 

Under the charge of the judge the jury found a verdict for 
the plaintiff, and judgment being rendered tliereon, the defencl- 
ant appealed. 

E. G. Reacle aiid T .  C. l'etlable for plaintiff 
K e r r  for defendant. 

N.mr, J. To the plaintiff's recorery tn-o objections arr 
urged: first, that the payment by him to tlie dcfrndant Tvas 
roluntary, and, secondly, if he could rccovcr, a singlc ~nagist~*ate 
had not jurisdiction. The action for money had and received 
rests upon equitable principles, and ~vhenerer there is a pri\ it>- 
between the payer and receiver, and the latter has re- 
ceived money to which the former is in justice and equity (243) 
entitled, the law implies a promise to pay it, and gires 
this action. 2 Stark. on Ev., 63. I t  is true that in one sense 
the payment by the plaintiff was voluntary. He did not pay 
it under duress of his person, nor did he pay it under process 
of law; but was it roluntary in that sense which, i11 law, dis- 
qualifies him to demand it back? In order to h a ~ e  this effect 
the payment must be made with ftdl knowledge of the facts or 
full means of obtaining that knowledge. ll'aite 1 % .  Legget ,  6 
Con., 195 ; C l a r k e  1%. L)utcher, 9 Con., 674. A h d  when the 
money has been paid, not with this full knowledge, and it is 
shown to have been unjustly paid, it may be recovered back. 
Chat f ie ld  v. Pax to~ .  2 East., 471; P o o l  r.  Allcn, 29 S. C., 120. 
In the case before us it is not pretended that the plaintiff knew 
the facts; on the contrary, hc had the best reason to beliere that 
the statement of thc defendant mas true. He was tlic suretv to 
the note; the plaintiff lircd in Virginia, and the defendant n.as 
tlie only person in this State who, upon the face of the note, was 
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liable to i ts  payment, and  who, upon discharging it .  n as  entitled 
to ~ t s  possession. Tlie possession of the note, therefore, by  
defeuclant, nine e a r s  a f te r  i t  fell  due, ~ v a s  to the  plaintif7 er i -  
deuce tha t  he had  p a ~ d  it .  I t  is t rue t h a t  by applying to Sllel- 
ton or  to Brook>. the papee of the note, lle might  h a r e  ascer- 
t a i l i d  the t r u t h  of tlle transaction. B u t  the f r a u d  perpetrated 
by the defendant superseded the necessity of so doing, and  de- 
p r i ~ e d  the  defendant of tha t  defense. B -  his own falsehood he 
lmt tlie ldaintiff asleep arid thren h im off his guard,  a n d  now 
asks to be protected i n  his f raud.  The  action of traszi~tlpait is a 
liberal action, and  where, by  the obligations of justice a n d  equitv, 
the dei'elidarit ought to refuiid mane!- pa id  to llilii, the action 
TI ill be sus ta i~ ied  ; but n here li(1 may,  n it11 a good conscience, 

r e w i r e  the money, and  there was no f r a u d  or  u n f a i r  
(246)  practice u v d  i n  obtaining i t ,  although i t  was ~ i loney  lie 

could not l i a ~  e ~ w e i r c d  by lalr, i t  cannot be recorered 
l~aclr. 4 .Joln~>, 219, ill note to Hull r .  ,Ychulty. -11 ylie~. 1 , .  111171- 
c o i c  1 3  E. ('. L., 293, cited a t  the bar ,  iq a strong : u ~ t h o r i t , ~  
~ 1 ~ 0 1 1  tlir  pin^ \ I P  art. (*oii4dering. A hill of ~ x c h l g c  h a d  
collie b -  cndor-el~icnt to t h t  dcfel~dant ,  Dnncan,  ~x-ho by  llis nrg- 
l ige~ice ill 11ot p r e - c ~ i t i ~ ~ g  i; for  1 ) a p i e n t  i n  prolier t i n e  h a d  
made i t  his n n ~ l .  AU'ternard,. discorering, a. l ~ e  ho~ies t ly  
t l ~ o u g h t ,  tha t  tli,, hill n as T old f o r  beilig d r a n n  on an iinproper 
staliip, lie tlemanded fro111 the plaintiff, f r o m  ~ r h o m  he had  re- 
ceixed i t ,  the a l i iom~t  due. 'I lie c a k ~  i ta te-  t h a t  both the plain- 
tiff and d ~ f e l i d a ~ ~ t  vcrc, i g ~ i o u l i r  of the fact  t h a t  the hill was a n  
11.1-li bill mid did 11ot need :nl Engliili  ~ ~ m p .  T h e  plaintiff 
p:nd the defei~cla~i t  rhe a ~ ~ i o m ~ t  due u p i i  the  bill, and ,  upon 
(1isco~-wing tha t  it  n a z  a n  Iri-11 bill, brought the  action of 
cc<\~iir!p<it amil ls t  the c le fencht  fo r  moncr  had  and  receired to  
liis use. 

L i f t l e d n l r ,  .I.. ill K ~ T  ing his  opinion, qlate. t h a t  tlie plai i~t i f f  
"lind ~ w i s  of liiionilig tha t  the hill wa.; d r a n  11 i n  Ircl:md, f o r  
he  miglit h a r e  i ~ i q u i l w l  of the pr ior  ( m d o r ~ e r ,  bnt there being 
nothing on the face of tllc bill to lead hi111 to suppose t h a t  i t  was 
dran-11 in Ireland.  1le \\-as not bound to makc all?- iuqlliry" ; a n d  
thr pmttccc was del i \cred t o  tl~c, ])laintiff.  TI^ t l ir  p r e i e ~ i t  case, 
not only had  the defeudant ful l  knovlrdpe of al l  the  facts,  but 
the plaintiff x7as ig~iorai l t  of them, and  his ignorance v a s  founded 
ulio11 the  uliequirocal and  p o 4 t i r e  falsellood of the  defendant. 

B u t  i t  is fu r ther  objected by tlle defendnut t h a t  if a n  action 
can  be sustained upon such a t ra~isact ion,  a n a r r a l i t  cannot be 
sustained. T h e  case of Fei re11 r .  TTn(1er ( 1  aod .  1 3  S. C., 111, 
is a ful l  answer. T h e  jurisdiction of a single justice estends 
to  all  cases f o r  tlw reco1 erj- of money, v-hen the  amount i~ ~ i t h -  
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i n  the sum designated in the act of the General Lkssei~ibly, 
when a general indebitatus will lie, whether the contract (247) 
i s  expressed or implied by law. 

PER CURIAII. Judgment affirmed. 

Cited:  T'l'irzsluzu v. Elliott,  50 N .  C., 113; HOUSPT C. i i f ~ G i ~  
m s ,  108 N.  C., 635. 

LEITELLEX RO\VERS ET AI.. r. SALLY A. ROWERS. 

1 Wliere on ; I  petition for tlo~r-er il l  the Con11t)- or Superior Court the 
jury 1i:lre nl:ltle :I rrlmrt :nit1 tlint ~'elwrt i< confirmed. the heirs 
c;~liliot. ;lt ;I snl~wlucnt terlil. file n l~etition to set aside this allot- 
iuelit of clon7er. 

2. If there be error\ 111 t l ~ e  ;~llotlilent. tlie retires.. if my, i.; not by 
1)etition. 

_IPPEAL from the Superior Court of Law of M I R T I ~ ,  a t  
Spring Term, 1848, Caldwell, J., presiding. 

The  defendant, the widow of James I,. Bowers, filed her peti- 
tion in  the County Court of Martin a t  January  Term, 1847, 
for  the purpose of having allotted to her her dower in the lands 
of which her husband died seized and possessed. Such pro- 
ceedings were llad in  the case that. at the Xnril Term, 1847, the " 
jury of freeholders, ~ i ~ h o  had been preriously su~umoned by the 
sheriff in obedience to an  order of the court, made their report, 
assigning to the m~idow her dower in the lands set forth in  the 
petition, and the report was at the same term confirmed, and 
the sheriff duly put her iu possession. 

This petition was filed a t  October Term, 1847, of the (248) 
Court of Pleas and Quarter Sessions, and prays that  for  
the errors sct forth therein the court will "set aside the report 
of the said sheriff a i d  jury, and order a reallotment and assess- 
ment of the said lands." 

The  court below dismisscd the petition, because the objections 
to the confirmation of the report of the jury ought to have been 
made a t  the court to which the said report was returned and 
confirnied, and upon the further ground that, if there was a 
remedy to correct an  improper allotnwnt of dower, after  the 
term of the court a t  n-hich the report was made a i d  confirmed, 
the procwding in question mas not the proper one. The plain- 
tiff appealed. 
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Biggs f o r  plaintiff. 
P. H.  IITinstotz. JP. ,  f o r  defendant. 

SASH, J .  T h e  relief so sought cannot h r  granted.  Altlloupll 
the original ~~roceerl ings commenwd by pctltion, yet t h v  a r e  on 
the co111111on-la\\ side of the court, a n d  a n y  error  which 1 1 1 ~  

h a r e  been conniiitted by  the court cannot be corrected 1)y l)etition. 
I t  is unnecessary to look into the ~ a r i o u s  modes of as;igning 

doner  a t  colnnlon l a x .  The  proceedings i n  this S ta te  a re  under 
our  on11 qtatute, R ~ T .  St. ,  ch. 121, see. 2, nhic.11 gixes to our  
col~nnon-la~v courts. either County or  Superior ,  j u r i d i c t i o n  of 
the subject. It .  object n a b  to secure to the widon. a shortel. mid 
more simple mode of asserting her claim. TS'herwer the l a x  
has gix en to n p a r t y  a r ight  to go into a court of l an  to aicer- 
t a in  by petition a mere equitable r ight  there, as  the  proceedingq 
arc  such as a re  i n  use i n  equity, they must be goxerned h r  tllc 
 rule^ of chancer -  practice. I f ,  therefore, i n  a petition for  a 
di i t r ibnt i re  share. a x~-itnesi he sunnnoned b r  either par tv,  he  

lnust be pa id  by the p a r t y  summoning him, because tha t  
(249) is the rule a n d  practice i n  chancery. Elyd i~r  1 . .  Joues .  10 

S. C., 24. S o  a decree made i n  such a case m a y  be re- 
heard on petition. This, h o n e w r ,  is a case ent i rely a t  Ian-, and  
is to be g o ~ e r r i e d  by the rules and 1)ractic.e of a court of Ian-. 

I t  is said, l ion-e~ er. tha t  this petition m a p  be rcparded as  a 
wri t  of error, and  t h a t  the court n i l1  so regard it ,  to sax e d e l a -  
and  expense. There a re  t n o  ansncrs  to this  proposition: the  
first is. that  i t  does not purport  to he a \ n i t  of errol., l l a r ine  
no11c of its features; mid i n  thc sccond place, thc errors  c o n -  
plaiiied of, if they exist, a re  errors  of lam. and  a county ?ourt 
cannot issue a \ w i t  to correct such errors  i n  i ts  o v n  judpiiieilt. 
By Rcr. S t . .  ch. 1. sec. 17. power is p i ren  to  thc  Superior  Court< 
to g ran t  n r i t s  of error  f o r  corrcctiilg tlie errors  of l a n ~  of infe- 
r ior  courts. TTe do not g i ~ - e  anr- opinion as  to nhetller thcrc 
n e w  anl- error., i n  the allotment of don-er colnplaincd of, but  
agree x ~ i t h  his  Honor.  n h o  tried the  c a u v ,  tha t  if there n e r ~  
errors, this is  not the mode i n  n-hich t h e -  can be renched. 

PFR C1 ~1.131. J l tdpmni t  afirnled. 



I .  For thc I~rnl~osrs  of l o c ~ ~ l  polirc~. the clr;rrtc,r of ;I ton-11 111;1j- (~o~ist i -  
t~itioiinlly ;~utliorizc tlie inh;~l~i t ; r i~ts  to t ; ~ x  tl~elr~selres or to do q o  
t l l ~ w ~ q l i  pt~son:: cliosr~i 11y tllclll. 

t i ,  Eut the tax for t11;rt Inurlwv. :rntl~oi~izecl by tlir :rct of 1S11. ch. ci4. 
1111uqt be 1;rid : ~ i i ~ i ~ u ; ~ l l ~  . 

APPEAT. froin the Snpcrior  C'o~irt of L a x  of SEK \-IT\SOT.ER. 
a t  Special Terln i n  J a n u a r y .  1348, I l l (~ t z l y .  .T., pre.icling. 

This  suit was coinnrcnccd by n a r r a n t  on 14 February, 1\46. 
to  recoxer the sum of $ 2 3  f o r  a tow11 tax, claimed fro111 tlle de- 
fendant  as  a transient person keeping a sliop ill the town of 
TYllnlingtoil. 
-1 p r a t e  act, p a s w l  ill 17S4. pro\ ided for  tlic. clection of 

colilniissioilcrs of the  ton11. a n d  incorporated tlrem m d  their  
successor., v i t h  thc  usual  l ~ o ~ r e r s  of ap lx~in t inp  tlle necessary 
towu officers, making orclinm~ces and  r tgnlat ing tlic police of rllc 
tomi.  I t  enacted tha t  tlie conimissioiicrs "shnll almunllp l ay  :I 

t a s  not exceeding ten sllillingq 011 PTTTJ- f100 T Y ~ U P  of taxable 
prol)clrty i n  the  t o n n ,  and  a l w  a 11011 tax." etc.. to be co1lcctt.d 
and  bv  the c o ~ n m i + - i o n c v  nppliccl to T arious enui~lerated pn l~ l ic  
p i -poses  i n  tlie ton-11. 
Bv ail ac t  of 1 sO6 i t  n a<,  an io~lg  otllrr t l i i l~qs, enacted that  

tlir C o m i n i q ~ i o ~ ~ e r ~  of TI-ihninqto~l, if tllcv dee~ri the  ~ a i i i e  nece+ 
s a y ,  m a y  l iarc  p o n e r  amlua l l r  to l ay  a tax not exceeding 210 
011 each transient t rader  o r  shopkeeper n h o  slrall retail  
goods i n  the  tonn .  nit11 a l ) ro~-iso t b a t  n o  lwraon qlinll (251)  
he deemed such t ransient  t rader  nl lo  dial1 be returned on 
the list of taxahleq f o r  S c n -  Hariorer  County, or nlro v i l l  malie 
oath,  ~ x ~ h c n  the  tax iq delrianded, t l ~ a t  lie llas colne illtn the ~ O T T J ~  

f o r  the purpose of carrying on a p e r n i a ~ ~ m t  t rade therein. 
Tn IS11 a th i rd  act n a s  passed. enacting tha t  the  ronmli+ 

sioners m a y  cn1i;t a guard  a11d night  ~ a t c h ,  "alld tha t  f o r  the 
purpose of e~ iab l ing  tIic coilnni~sioners to s ~ ~ p p o r t  w c h  g ~ a r c l  
they a re  herehj- c~npon-cred to l a y  a n  additional tax," a <  folloxrs: 
oil each horse kept v i t h i n  the t o n n ,  not exceeding fifty cents ;  
oil each four-nheeled carriage, not exceeding $ 2 ;  on a l l  tn-o- 
~rhee led  carriages fo r  h i re  o r  p lcawre ,  not exceeding $1; on all  
drays and  car ts  einployrd f o r  hire. not cxceedine $2 ;  and  on 
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all transient persons kecping stores or shops in the .aid t o ~ r n ,  $2 3. 
The plaintiffs further gare  eridence that a tot171 guard was 

ke l~ t  up, and that on 2 January,  184-1, seren persons who were 
cllosen co~~imissioners for 1844 qualified, and then passed the .- . 
iollon ilig ord~nance : 

' ' R ~ s o l i  etl,  and it is hereby ordered that a tax of $25 be laid 
011 all transient persons keeping stores or shops in the totm of 
TYilmington, according to an  act of -Issembly of 1811." 

The plaintiffs further gare ericlence that  early in January,  
1S46, the defelldant camp tvith a stock of lilercllandise from Tir-  
ginia to TT'iln~i~lgton for the purpobe, as he then said, of tempo- 
rarily sd l iag  the goods there; and that he remained there, as a 
trader, and rctailcd the goods for fire or six tveeks. and then 
 vent a n a v ;  and that during that time the treasurer of the t o ~ m  
demanded from liim the sum of $2.; for R tax, and the defendant 

refused to pay it. 
( 2 3 2 )  On the trial the counsel for the defenclmt objected to 

a recovery on several grounds, of n-hich it is nccessarv 
to notice only ttvo, as the opinioil of tiir Court iq co~~f ined to 
them. They are, first, that the Legislature could not constitu- 
tionally authorize the conimissioners to lay this tax:  and, sec- 
ondl-, that no tax tvas imposed for the year 1146. The presid- 
ing judge ruled those points. as ~ w l l  a< the others, against the 
defendant, and from a rerdict and jurlglncnt accordingly he 
appealed. 

S o  counsel for plaintiffs. 
. \ ' ~ T ( I ? I ~ F  for defendant. 

3 RT-FFIS, C. J. Tlie Court sees no reason to doubt that, 
for the pur1)ose of local police, the charter of a town may 

coujtitutionally authorize the inhabitants to tax theiliseltes, or 
do so through persons cllo;en by them. I t  is a conrenicnt and 
:~llnost a necessary power, and has been allliost universally dele- 
gated and exercised, and, we beliere, never questioned before. 
TYe perceire no objection to it. I n  tlie arguiiient it was urged 
a s  an objection to it in this case that it could not extend to the 
defendant. 1~210 is a stranger, but is to he coufined to the mein- 
bere, of the corporation. But the objection does not seem to us 
to be sound. I n  tlie first place, it  is to be remarked that  the 
charter and ordinance are not directed apaillst the defendant as 
coniing from Virginia. They make no clistinction bct~reen the 
citizens of this and other States or countries, as they operate 
alike on all persons not before settled in the town, unless they 
go there to become permanent, traders or twre inhabitants of 
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New Hanover and assessed for taxes in  that county. Thcn, i t  
is also not trne that the defendant is to be treated as a stranger, 
so as not to be bound by the ordinance. For  i t  is  scttled 
that  by coming ~ r i t h i n  the town and acting there a per- (254) 
son becomes liable as an  inhabitant & ~ d  illeluber of the 
corporation. ~'omrniss ioners  1 . .  Pettijoh?c, 15 N. C., 591; TT'hit- 
field v. L o ? ~ p t ,  28 IT. C., 268. I t  is just that i t  should be so, 
for  as the defel~dant has in  the sccnrity of his propcrty the bcn- 
efit of the night watch and of the other police establishmnlts, 
he ought to contribute reaso~~nhly  to~varcls their expense; and 
this tax allo~ved by the Legislature, or  riewcd ill itself as an  
annual imposition, callnot be deemed ul~reasouable. 

But, while the power of self-taxation inay be rightfully coil- 
ferred on municipal corporations, it is undoubtedly trne that the 
power may be restrained and rcgnlatcd by  la^, and that coi~i- 
l~~issioiwrs of a town can oiily exercise it ill the mailller a i d  
within the limits prrscrihcd by the Legislature. 011 this ground 
we think the defendaiit was cntitlcd to judginellt, as hc becnme 
a trader i n  the tolr-n in 1846, and there was no tax laid for that  
year-at least, not lamfullp. Each of the statutes g i ~ e n  in w i -  
dence enacts that  the coil~lnissioncrs shall " a ~ ~ n n a l l y  lay" the 
taxes ine~~ t ioned  in  them. Such nrr the exprcss t ~ r n i s  of the 
acts of 1784 a l ~ d  1806. The reasolls for thus rc,strictii~g the 
power are sufficiently plain. S o  illore rerellue o q h t  to be l c ~ i c d  
than may be requisite for uscfnl cxpenditures; and a.i the latter 
may and probably d l  Tary f r o ~ u  year to year, io ouglit the 
former. Besides, the con~i~lissioncrs tllcmselves arc chosrn an- 
nually, and it is natural to expect that the pan-er of taxation by 
each set of col~li l~issione~s sl~ould be liwited b7- their term of 
office, because b~ that means there is secnrcd to t l ~ c  inhabitants 
of the tom1 a nliolesor~~e clieck agai~lst  opprc&~-e tasntion ancl 
extraragant expenditures. These considcrationr arc not, in- 
deed, necessary to aid in  the roilstruetion of tile two first acts, 
for, as has just bee11 mentioned, both that of I i S Z  and IS06 are 
positive that  thc taxes shall be Itrid annually. Tllc language 
of that  of 1811, i t  is true, is not quite so cxplicit. Rp 
it  the con~missioners "arc empo~verecl to la:- a11 addi- ( 2 3 5 )  
tional annual tax, as follows :" and one crf those c.nu1nt.r- 
ated is that of $25 on transient shopkeepers. Possibla, if this 
act stood by itself it mould admit of an argument that it did not 
mean that  the tax should be imposed a i l~mtl lg ,  but only that, 
whenerer imposed, not more than that  sum should be l c ~ i e d  in 
and for  any one year. But  ~vlien construed with the parts of 
the charter contained ill the two preceding acts, and with refer- 
ence to the col~siderations of policy before adverted to, we think 
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the just interpretation of the la\t act clearly i q ,  like tlle others, 
that  the tax must both be laid annually and he limited to the 
 sun^ of $25 annually. S o  reason can he coriceircd why the 
taxes authorized by the act of I811 on horses, carriages, drays. 
carts and transient trader3 should he permanelit, TI-bile all others 
Ivere to be laid from year to - ea r ,  so as to correspond ~ v i t h  the 
annual exigencies of the tom1 and the rary ing ahilita of the 
people. On the contrary, all the acts, being in prri i t l o t e r i c c ,  

are to be construed together; and they mean that  all the town 
taxes should be laid. as vell  as collected, year by year. The 
ordinance of 2 January,  1944, does not purport to extend to 
1\46. and, l)pssibl~, m s  not intended to operate beyond 1644. 
I f ,  hon-ever. i t  ~ a s  so intended, then the commissioner? exceeded 
their power, and for the excess. at all events, the ordinance v a s  
m i d .  I n  either case the defendant did not owe the tax de- 
lnanded of h im;  and therefore the judgment must be rererqed 
and a ~ e n i w  d e  t10z30 a;varded. 

PER CTRIAJI. Judgment rerersed and r ~ n i w  d~ n o m .  

THE ST.\TE r. EPHRAIJI LASE. 

A free person of color \ ~ h o  is eml)lo;-etl t o  c;lrry :I pistol froin ollr 

{?lnct? to ni~other. and n-119 rlnims no right to  uue the instruilirllt 
;\ncl ins no intention of doins so, does not mine witbin the l)rw 
\-isioi~s of thc nc.1 of lS4O. 1)rollil)iting free lx?rsons of color froin 
11;lr-ing ;lriiis in their prrswssion n-ithuut n liceuse fro111 the ('amity 
Court. 

-IPPEAT, from the Superior Court of L a ~ v  of P E R Q ~ I ~ I A X ~ ,  at 
S lu ing Term, 1849, , k fe t f1e ,  J., presiding. 

The defendant, a free man of color, v a s  indicted under the 
act of 18-10. ch. 30, for unla~rfnl ly  carrying about on his person. 
and u i~ lan fu l l r  krcping in hi.. house, a pistol, ~ ~ i t h o u t  haring 
obtained a liccnse therefor from the proper authority. R -  the 
special xerdict it  is fomid that the defendant usually rc-ides in 
the county of Perquiinan>, and at the time thr  alleged offense 
m s  conln~itted was in tlle employment of a white lilan by the 
name of Barker, getting shingles in the county of Pasquotank. 
Barker also lired in Perquimans, and had hired tlic defendant 
to carry the pistol. n i t h  other article? of hi.;, to the count-  of 
Pasquotank, nhere  they xTere purwilig their ~vork.  T h i l e  so 
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employed in carrying the pistol and other propcrty it was seen 
in his possession. For  this possessiol~ the defendant was in- 
dicted, and did not pretend that he had any license therefor 
from the County Court of Perqnimans. Upon this special rer- 
dict the court pronouiicecl the defendant not guilty, and the 
solicitor for the State appealed. 

Attorne~y-General for the State. 
X o  counsel appe;~rrd in this Court for  defe~idant. 

N a s ~ ,  J. I t  appears to us that  a niere statement of (357) 
the facts is an  ansver to the charge. At the time the act 
coinplained of n7as coninlitted the defendant was the servant of 
Barker, and as a hireling was engaged in  his business in  carrp- 
ing the pistol and other articles from the place of his residence 
to that  of his employment. I t  is not pretended that this em- 
ployment was simulated, and intended or used as a cloak to 
avoid the law. TT'~ lnust presume, therefore, that  the contract 
was u a d e  in good fai th ber~reen Barker and the defendalit, and 
that  the latter in good fa i th  was executing it. Can i t  be pos- 
sible that under the act of IS40 the defendant nTas guilty of a 
criminal ac t ?  Thc object of the Legslature was to preacnt the 
owning or possessing, by this class of perqons, of the offcnsi~-e 
11-eapons enumerated, as dangerous to the peace of the co111- 
munity and the safety of indiriduals. But that  they did not 
intend that  they should not br omled or possessed by any person 
of color is  e d c n t  from the fact that  they hare  rendered the 
possession lawful in one contingency. Degraded as are these 
indi~iduals ,  as a c l a~s ,  by their social position, it is certain that  
among them are nlaiiy worthy of all confidence, and into whose 
hands these weapons can be safely trusted, either for their om1 
protection or for the protection of the property of others con- 
fided to them. The Couiity Court is, therefore, antl~orizecl to 
grant  a license to any indiridual the? think proper, to p o s e s  
and use these XTeapons. Tt i~ an old maxim in the construction 
of statutcs that  he who sticlrs to the letter adheres to the bark. 
El-ery legislative act ought to receire a reasonable construction 
-sucli as carries out the legislatire will. The act charged 
against the defendant does not eo111e within thc limit or s c o l ~  of 
the statute of 1540. He did carry IT-itli him a pistol, but it 
mTas not unlax~fullp carried. I Ie  was complyinq with a con- 
tract he had a right to make, the merc carrier of the pistol for 
hire, claiming no title to the instrumrnt or r iq l~t  to use it, and 
vithout a117 purpose or intention so to do. 

PER CT-XIAM. S o  error. (25'4) 
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.Iltllou;ll n r . c~ i? i r~ i~ r t i~ i  11;l:: onc.e I~een iss~~ecl 111ron n suqgestion of :I de- 
fect in the reccilvl. ;~nt l  ~'etunltvl. yet tllc rolirt mly. ~ 1 ~ 1 1  a fnr- 
t11c.r sngi.estioll. ;l sc~.olitl ri~iic vr oftener. c1irec.t 11-rits of cer t i o -  
i.tri.i to issur, i f  it stys rcaso~l t o  i l l i l i lr  the tr:lilscril~t tlefective. 

_ ~ P I ' E ~ T ,  fl'0111 the  SlIl>el'iol. ('ollrt of La\\- of ('1 3IUEKT,ASD, a t  
S p r i n g  Term, 1348, B~tilc>y, J . .  presiding. 

T h e  irldictmrnt i n  this case naq  returned to the Jul ie  Terin. 
lS46, of Cumberland Count>- C'ourt, autl the rlefelida~its. being 
c o u ~  icted. a l~pca lcd  to the Superior  Court.  T p o ~  a suggebtio~i 
of a dill~ilnitioli  of t h r  record i l l  the la t ter  court.  a n rit  of c u i -  

ti01 (11  i n as, 011 motion, ordered to br ing u p  a more perfect trail- 
script.  L-pon the re tu rn  of this  \wi t  a n  affidavit n-as filed hy 
tlir  prosecutor alleging the  t ranscript  n-as still  defectix p .  n h e -  . . 

up011 the  court ordered a n o t l ~ e r  o r  all irlrccs ~ s r i t ,  a s  11 1s 
(2301 t e r i n ~ d  in the pi-oc~edings,  tc, i q s u ~ .  F r o m  this ordcr tlw 

defendants were allowed to a p l ~ a l  to this Court .  

S a w .  J. -111 appellate court acts upon tllc t ranscript  of the 
record from the  court graliting the app ta l ,  and  i t  is tllc di:tj- 
of the court to  h a r e  hefore them n t rnc  copr ,  i n  order  tha t  jnq- 
tice m a y  he done betneen the partie.. t - ] i o ~ ~  its being made 
to appear  that  the  coly i i  not a t rue a u d  ful l  copy, the c o ~ r t  
ha. t h r  p o u c ~ ,  2nd it i u  ;t, d;:ty. t o  ?ax-e a perfect t: 'alirc~-ipi 
to 1w filed. Thi. i: not denied, but i t  is  said the  power of the 
court i y  eshausted h! tllr  first ordrr .  F o r  this position n o  
reaqon is or call he assigned. 111 t ru th ,  the same r w s o n  exiqts 
f o r  a qecond or th i rd  ~ i ' l ~ f l O / ~ ~ / l ~  a <  tlic firqt-the du ty  of the 
court to  hay e before thein a ful l  copx7. T h e  n-ant of t ru th  is 
t h e  only sllgpc4ioii that  call aiitliorize the court  to require 
another  transcript.  I f  tha t  cuggestio~i be made a qecolld tiine. 
o r  o f te~ ic r ,  nncl t h r  ( o u , t  ,sc1ec i o c r m i ~  to tlzi111; t l r p  t r u n s r ~ i p t  cle- 
f ~ (  t i v e .  i t  ir1ni/ order other  v r i t s  of cap,  t z o i u ~ i  to issue. A'. 7.. 

R r i d .  I S  S. C., 3h2. T h e  court. i11 this  case, did see r e a w n  to 
believe tha t  tlic second t17anicript \rn- defective. and. i n  the 
legitimate exereice of i ts  paver, ordered a iecnncl r ~ ~ t i o r a i  i to 
issue. I11 this n t. qce no error .  

PER CTRIAII. S o  error .  
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1. Wlier~ a debtor reluores out of a cou~ity with intent to tlefrnull his 
creditors, n persoil \rho, ki~owiiig of snc.11 intrilt. Iirlps hi111 I I ~  
(.;lrryiug liiiii or his 11i~)l)erty :I part of tile I ~ : I > -  i l l  order to :~ssist 
hi111 i n  gettiiig him out of the c0111ity. Iwconies I~ountl for his tlebts 
(under our act of Asse~libly). :tlthongli he ditl not conrey tlie 
debtor or his gootls elltirely out of the one county iiito :~i~otlier. 

2. Where ii person \vho 1i:ls rcmovrd :I tlel~tor out of :I couuty is sntvl 
by a rreditor it is not 1leccss:lry to show that this person 1i:rtl :I 
kiio~rledg~ of :lily particulnr tlel~t ilue by the tlebtor, but it is 
sufficient if the circuinstniices of t l ~ e  wse indure the jury to be- 
liere tliat the rcluo\-nl vxs iiiatle with n T-im- to c1efr:lud cretlitorr. 

3. In ;in artioii untler our ac t  of Assrnil)ly, concenling tlie fmuclule~lt 
reinoral of debtors. the illensure of clniiinges is tlic a~nount of thc1 
tlebt due by the tlebtor to the ~~lai~lt iff .  

APPEAL from the Superior Court of Law of R~PI;IXGHAJI, at 
Spring Term, 184s) P~nrson, J., presiding. 

This is an  actiou on the case brought 2S February, 184.5. 011 

the act of 1820, for aiding arid assisting in remoring one l ' l~oiuas 
Sharp  from Rockingham County, with the intent to hinder and 
defraud the plaintiff of a debt which Sharp  owed him. P l c n ~ .  
not guilty, release, and accord and satisfactioii. 

On the trial the plaintiff gave eridence that in Nornii1)er. 
1841, he paid for Sharp, and as his surety, the sum of $94.56 
to the present defelidant. as the agent of the person to wholil 
the iiionry was due, and that  both the plaintiff and Sharp, and 
also the defendant, lired in Rockingharn from that  time until 
the remoral of Sharp, ~vhich  is the subject of this action. 

The plaintiff ?are  further erideiice tending to show an agree- 
ment between Sharp, the defendai~t, and his brother, 
Isaac Bason, that the two latter should assist Sharp to (261) 
remove from the county and State to the Holstein Rirer ,  
in Virginia, in order to aroid his creditors, and that, in execu- 
tion of it, Isaac Bason furnished a wagon which, at a time 
agreed on, he had in readiness a t  a place in  Rockingham, about 
firr miles from Slinrp's residence; and tliat, 011 a certain day ill 
August, 1843, Sliarp and his fmnily, wit11 the k n o ~ ~ l e d g e  of the 
defendaut, absconded on foot, in t l ~ c  night-time, and went fronl 
Rockiilgliarn iliio Stokes Comity, and on tlie same night tlic 
defendant, a t  Sharp's request, carried a bed and furniture and 
a box with sundry articles i n  i t  from Sharp's residence to tlic 
wagon, a t  the place appointed, and delirered thein to the n-ag- 

lrn 
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ouer. to 11e carried, and by the defendant's directions they nere  
carrletl. that night, to Shall) in Stokes Counta, and thence n i th 
him arid his f ami l -  to the Holstein. 

E T  idence u a s  then g i ~ e n  on the part of the defendant that  
n lien Sharp nelit off he n as T e r -  riluch inrolred in debt, aud 
had but little propert-, and that consisted of household and 
kitellen furniture and a small stock, of all of ~ ~ h i c l i  he dispoqed 
before he left, except a con, which the defendant pot, and the 
goods n-hich the defendant carried to the TT-apon and -oii?e arti- 
cles nliich Sharp and his famil>- carried nit11 them. 

The defendant further gave eTiclence tliat, soon after Sliarp 
n ent an  a?. the plaintiff said Sharp gal e hi111 up papers before 
he left, and if he succeeded in collecting them he h o y d  lie ~vould 
not 1o.e rnuch after all. 

'Tlie counsel for the defendant thereupon 111o1ed for the fol- 
lon ing i ~ i s t r u c t i o ~ ~ s  : 

1. That  if the j u ~  beliered that Sliarp had paid or satisfied 
tlle plaintiff's dcbt before his renloT al, the!- o i~ght  to find for the 
tlcfendant. The court informed tlle jury that tilere n a s  110 eri- 
dcnce of such paynlent or satiqfaction. and for that reason de- 

clined p inng  an? further  in^-uction on that point. 
( 2 6 2 )  2. That  as an  action a r o v  to the plaintiff against 

Sharp  in S o ~ e m h e r .  1841. and bo va.  barred by the 
.tatutc of limitatio~iq when this 'nit n a, brought in February, 
l h G ,  the plaintiff could not r e c o ~  er in thi' -uit ; or, at  all erents, 
that the jury might take that circumstanc.e illto cmsideration 
on tllr plea of satisfaction. But the court refn-ed to give either 
part of the instruction. 

3. That  as the defendant did not reliiol-e the coocls of Sharp  
out of the C O U I ~ ~ T  of Ro~kingham.  he nnL not liable in this 
:rctloli. altliougli he remo\ ed them fire mile< T\ ithin that  county, 
in lmrt perforn~ance of a geut~ral plan for a reilioral out of the 
Srntc nit l i  i~ i tcnt  to I~inder Sllarp's creditor-. Thc court re- 
f i ~ v c l  :~ l io  to  pi^ e this in+trnctioii. 

4. That  there Tva; no e d c n c e  that the defendant liliev, a t  the 
tiiiie of the rrmoral, that  Sharp  n aq indehtrd to the plaintiff, 
,111d tllar. vitliont such Bnon ledge 011 the pnrt of the dtdendall t. 
~ I P  TTXS ~ o t  11:1131~ to the plaintiff. 

'The court refuqcd to g i ~ c  the instruction as prarcd  for. ancl 
iiiytrncted the j u n  that it naq not necewary the creditor s h o ~ l d  
1wm-P tliat :I person aiding his dthtor to reinore TKIC expreqqly 
notified of the esiqtcncr of the debt, hut it n-as suficicnt if he 
had knon-ledge of nnr  facts that nodcl  put him 011 inquiry, 
~ ~ - h ~ r e b y  he nligllr find out the debt : and. further, if ther  should 
find that the p1,lintiff. as surety for Sharp, paid thc dcbt of 
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S91.56 to the deferidant. and that all those per3ons lired in the 
Yame county, and that Sharp  x7as general17 reputed, froriz the 
t i m  of the paymcnt to his remoral, to be insolrent. thnt those 
c~ircuinstance~ ~ c r e  suficient to put th'e defendant on such in- 
quiry. 

Lastly, the counsel for the defendant m o v d  the court to in- 
ytruct the jury that  if the! <llould find for the plnintiff, they 
111ight take illto consideration the state of Sliarp's property. 
a i ~ d  :~.;;css only the actual damages sustained by the plaintiff 
from t l ~ e  renio~-nl of :HI i~isolxcwt debtor. But the ronrt 
r ( h s e d ,  a i d  instructtd the jury that the amount of t l ~ c  ( 2 6 3 )  
dtlbt n as the proper 1ilcanwrc of damages. 

'i'hc plaintiff obtnin~cl a 7-erdict and judgmel~t, 2nd 1 1 ~  dr- 
fratlant appealed. 

M o r ~ h e t r d  for plaintiff. 
KPIT and Twr lc l7  for dcfcnd:unt. 

RTI~>IS, C. J. The Court iq of opinion that neitlirr of the 
exceptions c:u1 be su.tained. and that the judqnient must be 
:~ffirmed. I t  is true, if the plaintiff' had receircd payment froni 
Sharli. so that  no debt existed, this action T T T U ~ C ~  not lie. But  
it was l i ~ l d  correctlv that there Iraq no eridencc fro:n ~ ~ h i c l i  the 
~ ~ ~ v m c r i t  could be justly inferred. The declaration of the plain- 
tiff, that Sharp  left "some papers" ~ i i h  hini, and if hc coidd 
collect tliem he hoped not to lose much, is too rngue to authorize 
a finding of sati4faction. Thcre is nothing to point out n-lint 
the ((papers" Irere, or that they ncrc  receired in satiqfaction. 
Tf it may he assulilcd thnt thev n-ere securities for money depos- 
ited with the plaintiff as an indcmnit-. it  docs not apl)car that 
the\- Twre on solrent persons, nor  at Tras t l~e i r  :lrnount, nor 
that they IT-ere then. or even non-, the ,  much lees that t11e~- bad 
?.wen collectcd. TTndcr snch circumstances it could not hr jndi- 
c4all- held that  mlr. part of the debt had been paid 

r p ~ r l  the point respecting the qtatutc of lixiitations it iq to 
he noticed that t n o  >-ears had not elapsed hctmcn tlw pnrment 
of the nloner by the plaintiff and the remoral of Shnrp. I t  is 
unnecessar~-, therefore, to conqider 17-hcther a person, cued for 
fraudulently rcmming a debtor. can incist on t.hc defensc that  
the stntntc 1~ould.  at the time of the rclllOT al. hnrc b n r r ~ d  an  
action acainqt the debtor: or. if he cnn, \~liether it mag hc done 
on the o;cncral issue or must be pleaded. Those point. do not 
arise in the caw, for the plaintiff n.as entitled both to 
his debt and to his a c t i o ~ ~  againct Sharp  when he wns (264) 
remowd. 
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By rclnovirig him an  action arose against the preseut defend- 
ant for the debt, which might be brought at anr. time vi th in  
threcl w a r s ;  and the plaintiff n a s  under no obligatioli to prose- 
cute Sliarp further. Consequent11-, it  cannot affect tlit. remedy 
against the defendant that ,  afterwards. the timr ran so as to 
become a bar to an action against the original debtor.. The 
remedie. are of different natures and indenendm~t. : ~ n d  while 
the debt exists the creditor may take his remedy against (lither 
of the parties, or, indeed, proceed q ~ r a t e l y  against both of 
them at  the same time. 

I t  is true that renioring a debtor fro111 o l ~ c  to allother part of 
:r county, though with the intent axid expecta t io~~ s t  the time 
tliat the debtor should remore out of the county, is not n i th in  
the act, if the debtor do not actually carry the intentiou into 
execution; for it is the r e m o ~ a l  out of the county which makes 
the per"~on remoring a debtor ligble for hi. debts, and the partiei 
may change their purposes. But that  v a s  not the case hem, as 
the fact was undisputed that  Sharp did go. out of tlir county. 
awording to the original desig~i;  and, in such a caTc, a persol1 
nllo helps him by carrying him or his property a purt of the 
vay.  in order to assist him in getting out of the conlit!. hcrwnles 
bound for his debts, althouo,h lie did not conwy thc debtor or 
his goods entirely out of the one comity into anqther. Tlie 
staiute is r.clnediir1, for the prerention of frauds on creditors. 
and is entitled to a liberal interprttatioli. I t  would be a fraud 
on it to allon it to be evaded by carryrig thc debtor to  the county 
line. But,  in truth: the case is n~i th in  the ~ o r d s  as n r l l  as the 
iiieaning of the act ; for, not only relno~-i~lg,  hut ''aiding or 
a,isisting7' in ~c ino r ing  a debtor with intent to defraud hi. cred- 

itors nlalies a person liable for all debts in the county. 
(265)  The Court concurs also in opinion tliat the circum- 

staacrs ~nentioncd bv his Honor nere  wfficient to b~ left 
to the jury to charge the defendant with a knowledge of the 
plaintiff's debt, if \uch l<no~\lcdgc nTere nece+sary to that pur- 
poqe But nr think very clearly that  it is one who remores 
a debtor n i t h  the fraudulent purport to put him 01- his property 
berond the reach of his crcditori g e l ~ e r a l l ~  that  is liable for all 
he oves in thc county. tl-lough lie ha7 e not qpecific notice of 
particular dcbts, nor eIcn quspccts th& cxistcnce. Tlie lan- 
guage of the act is, tlin; :my person who shall rcmove a debtor 
out of a n r  c o n n t ~ ~  \\it11 intent to defraud '(tlic creditors of such 
dcbtor, shall be liable to par. all debts" nllic.11 tlic. debtor m n  
justly owe in thc county, and ]lot those only of n-liich he k n e ~ i  
or had rcason to hcliew the existence. I t  i, l iecc-wr~.  indeed. 
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that  the party should have some knowledge or belief of an  
indebtedness of the person removed in order to authorize an  
inference of a n  intent to defraud creditors. But' when, fro111 
direct evidence or from the circunlstances of the ease, such as 
the generally kno~vn pecuniary condition of the person remored 
and the secret inalli~er of the the jury is satisfied of the 
general purpose to help the debtor to escape from his creditors, 
the act attaches, and gives to every creditor this remedy, although 
he who removed the debtor niinllt have had no knowlcdcrc. of t l ~ c ~  
particular debt, and could, th&efore, have had no iiitc.nt to de- 
fraud one creditor in uarticular. A contrarv constructioii would 
defeat the act altogether, as'it must ?x alnxkt inlpossiblc to fix 
the party with precise knowledge of the various dcbts, or even 
to show enough to put him on inquiry as to the specific debts 
The true principle of construction of this act is that applied to 

. Stat. 13 Eliz., wllich is that  what is fraudulcnt as to one cred- 
itor is fraudulent as to all creditors, or, a t  least, all existing a t  
the t h e .  Both the policy and the words of the act of 1820 
require this coastrnc<on. - 

With respect to the measure of damages, tlle language (266)  
of tlle act leaves no discretion in  the court or the jury. 
The enactment is positive that  a person rcnioving or aiding in 
renloring a debtor. "shall be liable to pay d l  dcbts" in the 
county, "~vliich deb t s  may be recovered by tlic creditors rcspecr- 
i v e l ~  by ail action on the case." 
. PER C C K I . ~ ~ .  Judgmcmt aftirmed. 

Pited:  M o o w  1 % .  Rogrm. 48 N. C., 9.5; LIIlloss I * .  P t ~ o p l ~ s ,  51 
IN. C.. 142. 

.ITTL~T. from the Superior Court of La\v of So\\ TI \YoVFic,  

a t  Spring Term, 1848, E a d e y ,  ,I., pre~iding.  
The indictment charges that  the defendants did cwct, l i ~ c p  111' 

and use a certain p b l i c  gaminq table, callcd hv tllc nalne of * 

shuffle-board, a t  which games of chance wcw played, contrary 
to the form of thc. itntntc. The jury found ~ p ~ c i a l l y  that the 

1:): 
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tlefc.irdant* kept up the public gaming table cnllpdoshuiffe-board, 
a s  charged, and that d iwrs  persons plajed thereat and het 
qpirituou. liquors 011 the games, but that the said games a w e  

not games of chance, but  ere altogether games of skill. 
( 2 6 7 )  and referred the question to the court vhether in law tllcl 

defendants nTere guilt:- or not guilty. The court TI-ai of 
opiilioli v i t h  the defendants and gare  judgment accordin,rrlp. 
a n d  the solicitor for the State appealed. 

. - I t t o m e y - G e x e m i  for the State. 
i7. Rrid for defendant. 

Rr FFIA. C. J .  Tlie game \I hich is the subject of the indict- 
illent is, probably, the same that .is ~ l~ent ioned ill Stat. 16  Car. 
I.. ch. 7 ,  under t l ~  nanle of "shorsl-board." But that is only 
conjecture, a> the inrmhers of the Court knon nothing of either 
eallie; and ~c should be altogether ~mable ,  without explanator- 
el-idenw. to judge of thc character of that under consideration. 
Rut the jury h a w  found it not to be a galne of chance; and if 
it bc otl~ern-ise tlk T erdirt does not iet forth the mode of pla17- 
ing it, .o as to cwable ihc Conrt to sce an! contradiction in the 
T erdict. Thcrcfor(1 it must be taken that shuffle-board i. not a 
c a m  of chaacc. T h a t  qcttles, the question in f a ~ o r  of the 
dcfci~daii+s under this indictment and under the statute on n hich 
it is founded: for the act o n l -  make? the kceping of tliose public 
tablcs indictable at nliich games of chance are played; and the 
indictment, propcrlj folloning thc act, charges that  at this table 
('games of chance ncrc, played." Thr rerdict then negatires the 
indictment, and takes the case out of the :tct; and there \ \ a -  no 
srror in thc juclgi~mlt. 

PER C r x ~ a ~ r .  Ordered to be certificd accordingl~.  

C'ifcir' S. i . Z ' i ~ y l o ~ ~ ,  111 S. C'.. 682. 



APPEAL froin the Superior Court of Law of M ~ i n r ~ ,  a t  
Spring Term, 1848, Caldu~el l ,  J., presiding. 

I The action is debt for a penalty of $20 for refusing to serve 
in the office of warden of the poor, to which the defendant was 
elected by the County Court of Martin a t  April Term, 1847. , 
Many obiections to the rt3coverv were taken for t l ~ e  defendant. . ., 
among which was one that the defendant, having been elected 
under the act of 184G, cll. 64, was not liable to a penalty. -1 
I-erdict was taken for the plaintiff subject to the opinion of the 
court on that and other points of l au .  The l)wsiding j~idgcx 
afterwards held that  the penalty existed under the act of 1777. 
of \ ~ h i c h  that  of 1846 mas an  arnrndment, and jitdpnwnt n a ,  

. entered against the defendant, and he aplpaled. 

Xo counsel appeared-in this Court for plaintiff. 
Riggs for defendant. 

R ~ F F I N ,  C. J. Without adrcrting to an\- other of the points 
reserved, the Court dceinr thc judgnlent rrroneous, upon tl~c. 
ground that  no statute ilnposes a penalty on the defendant. 
That  of 1846, undcr wl~ich he ~ x r  c,lected bv tlic, County 
Coi~r t ,  gives none'. Th? case, then, d e p ~ d s  on the pre- (269) 
1-ious acts. U p  to 1846, wardcns of thc poor were cslcctcd 
hl- the freeil~en of each county. a11d in caw ail\ so chosen re- 
f t sed  to servr, or died or ret$orcld, others wc& appointed in 
their stead by thosc who did act-as provided in Laws 1777. 
ch. 117, and 1783, cll. 191. The former required overserrs of 
the poor to elect two of their members ~ r a r d n ~ q ,  and it gave a 
penalt- of f 5 against an overseer "elected accordii~g to this act" 
for refusing to serre, to be recovered by thr  wardens tn the use 
of the poor; and i t  also p a w  a penalty of f20 :~mins t  a warden 
for refusing to serre, to be rwovered bv an informer, one-half 
to his own use and the other half to t h r  use of the poor. The 
act of 1783 provided tllat all the orcmeers should be xvardenq 
of the poor, and that all persons "du l ,~  elected" wardens, and 
refusing to qualify, shonld forfeit $10, to  he r w o r ~ r e d  in any 
court of record b) flle munt j  trustee, a11d :~pplicd to the use of 
the county. I n  the rcrision of ISRG, ch. 89, thosc two acts arp 
resnacted as to the periods and modes of electing these officers; 
and in respect to the pciralties it is l)ro\.idcd "thnt ererg persol1 
~ 1 ~ r . t e c l  n. ~ ' ( I ~ ~ P T I  o f  t l t ~  poor 0 1 c o r ( l i 1 7 ~  10 tAis ~ ( f .  xvho s l ~ l l  
~.efnse or neglect to qualify shall forfeit thc s n ~ n  of $20. to bv 
recorered in any court of record hv the chairi~ian of the County 
Court, in an action of debt to the use of the-coiiirty." T h n ~  
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comes the act of 1846, "to alter the modes of' electing ~ v a r d e n s  
of the poor," x ~ h i c h  provides t h a t  the county courts qllall. a t  the 
first term af ter  1 J a n u a r y ,  1847, elect vardenb to s w r r  fo r  three 
y n r s ,  and  repeals so much of the first s w t i o ~ ~  of chapter  q9, 
Hericed Statutes, as  relates to the t m e  and  manner  of clecting 
IT ardens. 

From th i i  con~l)clrcllulii of thc prer ious legiqlation it  ~ e e ~ n s  
c h a r ,  upon the principles of conrtrnction applicable to penal 
ellacti~~eilts.  t h t  no one of the acts c o ~  ers thlr  caqc so as to ~ 1 3 -  

ject the defendant to this penalty. Those of 1777 :1nd 
( 2 i 0 )  1783 g a r e  penalties of different amounts  and recorerable 

by  different persons. Besides, those acts w r e  not i n  
force a f te r  J a n u a r r ,  1831, n-hen the R e ~ i s e d  Statutes  wcnt m t o  
operation. Therefore, the Rev. St. ,  ch. 89, is the only one t h a t  
hears on the point. T h a t  does not,  like the act of 1785, giw tlic 
penalty against all  pcrsoilf " d d y  elected," n-ho sliall refllsr to 
q i ~ a l i f y ;  but section 4 adopts the  t r r n ~ s  used i n  tlie act of 1777, 
tha t  cxerj- perwn.  "elected according to t h i s  act," n ho shall 
refuse to qualify, shall fo r f r i t  $20, to be recorered by  the c l u i r -  
m a n  of the County Court.  P e n a l  statutes cannot he e x t ~ n t l e d  
by equitable construction bcyond the  plain import  of their  Ian- 
qnage;  n ~ i d  the n o r d s  here e ~ p r c b > l v  restrict the penalty to the 
narden.. clcctcd arcording to tha t  act, tha t  is to J a r ,  hr the 
people of thc rounty or b j  the act ing v m d e n s  i n  case of w c a m  
c iw bl- wfuqal. r e ~ ~ ~ o ~ - a l  or death. J l tdg iag  f r o m  tlir sprcial 
tcrlns of tlic repealilig clauic i n  thc  act of 1846, i t  is 1 e n -  prob- 
:I&, a, n a* said i n  a r g u ~ i l e ~ ~ t ,  that  the Legislature had no ill- 
tention to abolish tllc l ~ ~ i ~ a l t i e s  of the act of 1q36. Tiidecd, i t  
ni,1- bc t rue tha t  pcrwns  appoiatecl hr the act ing xvardens to 
W ] ) I I ~ J -  ~ a c a ~ ~ c i c s  m a y  still he liable fo r  those prnaltieq. B u t  
that  doc,. not enahle i l ~ e  Court  to inchtdr \ \ a ~ d c n q .  elected by  
the Coimty Court ,  nithi11 an act  n h i c h  ill special terms ex- 
1 7 1 ~ 4 y  gircs the l m a l t ~  against such n-ardras as  x e r e  elected 
1 ) ~  the p(wple, o r  1,- the court of acting wardens, and  1 ~ f u s e d  to 
w w .  T h e  silence of the act of 1846 as to nen7 penaltic% on the  
persons clected undcr  it. or as to  the  extension to them of the 
penalties of the act of 1836 against t h e  nardcnq chosen as  there- 
ill directed, m a y  probuhly be another  ~ x a i n p l e  of i n a d r e r t ~ n t  
omission and  imperfect legislation. incident to at tempts  to  effect 
par t icular  changes bj- persons v h o  a re  not ful lv  informed o r  
x h o  will not take into r i e w  the   hole bubject to 11-hich a bill 
relates. Certain i t  is, hoverer ,  tha t  the  act of 11-16 creates no 

penalty, a n d  tha t  while i t  does not expresslr repeal those 
1371) giren by the act of 1836, yet tlie n o r d s  of the act of 



S. C.] J U S E  TERM, 1848. 

1836, in themsehes, do not include the case of the defend- 
ant, but are strictly confined to persons elected in a different 
manner. 

PER CURIAJI. Judgment rerersed, and cetzire de nova. 

C i t e d :  Coble v. S h o f n e v ,  75 S. C., 43;  S. v. X i d g e t t ,  55  S. 
C., 541; 1lIcGloughan v. Xitche71,  126 S. C., 683; I ' u r n e r  z.. 
X c K e p ,  137 N. C., 258. 

THI: STATE r. JOHN GTPTOS. 

The gwiie of tenpills is not ;I game of cl~:~nce. ;rud therefore persons 
playing at it :ire not int1ictnl)le under our  of Aqsembly, Rev. 
Stat., ch. 34. see. 6s. 

*IFPEAL from the Superior Court of Law of ?TASK, a t  Spring 
Term. 1845. CaZdu.el1. .7.. nres id in~ .  

The defeAdant n a s  indi&d, wi& t ~ o  others, for playing to- 
gether, "at a certain public gaming place cdled a t enp in  u77e?y. 
n certain game of chance called tenpins, and betting money 
thereat," contrary to the statute. Upon not guilty pleaded the 
defendant mas tried alone. 

Eridence 11-as giren for the State that a tenpin alley 1272)  
was kept up at a public place, where spirituous liquors 
x w e  retailed, and that thc defendant, with others charged, 
p!a,ved tllc game of tenpins for monej;. Eridence n7as further 
g lwn  that the game is thus p la~-cd:  Tenpins or blocks of ~ o o d  
are set 1113 " one end of a platform sixty feet long and four feet 
wide, and the players stand a t  the other end and thence b o ~ l  a 
wooden ball at the pins, and he \I-lio knocks down the greater 
number of the pins is the winner. 

For  the defendant it was contended that the case p r o ~ e d  v a s  
not within an\. stat~ite. Riit his IIollor xTas of opinion that ,  
under the broad ~ r o r d s  of the act of Assembly, the facts consti- 
tuted an indictable offense, and thp jury conricted the defend- 
ant, and after sentence he appealed. 

At to rney -Genera l  for the State. 
S o  counsel for  defendant. 

RUFFIN, C. J. The Legislature has wisely set its face against 
the idle and ricious practice of gaming, and to that end has 
passed r a r io~ i s  l a w ,  calcnlated more or less to suppress it. But  
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no one of the l~ l ,  wc h e l i e ~ e .  resc l~es  the 1)resent case. Besides 
avoiding all  securitirs f o r  mane>- 7 ~ 0 1 1  a t  pl:~j-, certain lrindi of 
gallling a rc  iriailr crilninal. Pl:tyiug a t  cards i n  a p b l i c  honsc.. 
and  hcttiirg thereoir, a11d >uffei.iiig such p m i n g  a t  cards 117 tliil 
k ( y w r  of t h r  house, o r  supplying the p l q c r s  n-it11 rcfrcsln~lents. 
a re  forbidden and distinctly made indictxhle. , Iqa imt  public 
ga i~ l ing  tables, also. t l x ~ c  a r e  several pro\-isions. E. O., A. B., 
a n d  A\. T3. ('.. fa ro  ba~llis.  n a w  die tables. or n l r r  otllrr tablc or 
bank of' the s a l w  or like kind ~ m d c r  ally dcl~oniinniioli ; I W  

f o r b i t l d c ~ ~  to br l w d  in this State. and  ileal-. j)mr:rltics given 
against a n y  ollc n-110 keeps or n v s  them or  ~ v h o  suffers q : n i ~ t ~  
to br  1)laycd at  tllenl ill his house; and authorit- is g i rcn  to 

cc.rtaiil oficers to destroy the titbles, a n d  srizc 1111 itionyv 
( 2 7 3  ) staked or  eshihited. Rev. St.. ch. 34, see. 64. ctc. S o n e  

of those enactments sustain this indictnicnt. Escep t  a3 
to gaining a t  cards, forf(,itures and  pecuniary penaltit;  alone 
a re  cnact td,  and not i i~d ic t i~ i i~ i i i .  T o  s u ~ ) p l ~  t h a t  oirlissio1i illy 
Lcgi4:ltnrc. passed t!ic act of' 1S3.5, nliich i.: i11ror1)oratcd into 
the  ~ ) ~ ~ c ~ s c . n t  statutc. l h .  St.. ch. 34, sev. 6;. Tt  is t1ir. only 
l)rovi,-ioi: on n.hicIi reliaucr is l ~ l n c r d  ill s ~ ~ l > ; ) o r t  of this inilict- 
nient, nlrd is. 110 doubt. the 011- on :T.liicll rhc il~rlic-trnent XIS 

d r a w i .  It m a r t s  tlmt, i n  addition to the pei~:altit~s 1)c'foi.e ;11~,: 

scribed, ally person  rho shall c o ~ l s i n ~ r t .  crect, kecp 1117 or use 
a n y  pnl)!ic q a ~ i ~ i n g  tahlc or place a t  n-liicli g :~r~!cs  of cha1:ce shall 
be p1nyr.d. by ~\-li:~trrei.  iiniliP callrcl. :rnd w r r y  lwrson w11o slrnll 
p l a -  itt ally of the forbiddeli gnmiqc  tables a n y  ganw of c l l a n i ~  
and  h(.i tliercon. shall he g d t y  of a ~liisdcnlc::no~-, : ~ n d  1.1l3o11 
indi i . ; l~icl~t  :111d conriction shall 11r pi i l~i ihed 21s prescribed 117 
t h f ~  :ICT. T 1 1 ~  q ~ ~ h o l i ,  thc.11, is il i t  narron. c:irc, n-11~rl1c-I, "fen- . .. 
1x11s. ::!' it is cicwribed in tlic c.sception, is o galilc of chalic:~ or  
not.  Tlic phrase, '(ga111c of' rha~lcc,"  is not one lonq k i l o ~ r l ~  ill 
tllc la\\. and  h a r i n c  tllrrrin a srrtled s i g n i f k n t i o ~ ~ .  1)ut u x s  ill- 
t rod i~ i . :~ l  ilito o w  stntutc.-hook by tlw act i;E 1835. -1s it  11:id no 
tccln!ic.:tl ~uc~aliilig, as  n l c p l  c s p i ~ i s i o n .  it  11lu;t I law bcc11 11ii'tl 



]liere hick, aud  ill ~vhicl t  judgitiellt, l)ractu3e, ,Irill or 
adroitness h a r e  honestly lio office a t  all, oi a re  t h n a r t r d  (274)  
by chance. A,- iritelligible cxalnpler. the g;ililes ~ r i t l ~  
dice, ~ d l i c l i  a re  deterinined bv tllron ing  0111). :111d tllosc ill ~r l i ic l i  
t h e  tlirow of tlie dice regulate< rllc pla>-, or t l i ~  1i::ud a t  cn~xtl- 
d c p ~ n d s  upon a dealing In i t h  the fa re  don 11, exhibit tlic t u  c ,  

clas-eb of games of clianw. .\ qaiiir of skill, on thc other hand.  
is o w  in n h i c l ~  notlmig ic left to (*IIIIICV. but ~111)rri0l~ l m o ~ l -  
edge ulld ~ ~ t t c n t i o i ~ .  or superior strcwgth. ngilitr  : ~ n d  ~)ract i ( , (  
gain the r i c t o v .  Of thi. Bi11d ~ ) f  qa1llc. chrq,. d r a i ~ ~ l ~ t s  01. 
chequcrh, billiards. f i ~ c s .  1)0~11'., 2111d q u o ~ t s  111:17. 1 1 ~  cited a. 
exa~nples .  It i.: t m e  tha t  i n  these la t ter  m.;t:mce; superioritx- 
of skill is not aln-ark inccri~f~l-tile race is ~ o t  ~iccessarily to 
the  swift. Solliet1mc.i an OT ersigllt, lo v h i c h  tlie ~lloqt skillflil 
is subject,  pi^ es a n  ad\ers:rry tht, adral i tagc;  or :III nnrspectcd 
puff of wind,  o r  a n  u~liccw gt-nrcl i n  the m a \ .  1n:rv tilru asido 
a qvoit o r  a ball and  l m k c  i t  comc short of tllt, nil11 R u t  if 
those i i ic id~l i ts  v e r e  sllEritwt to makc the came.; i l l  n l l i e l ~  tlit.\ 
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and if it  be, there is legal authority for holding it not to be 
a game of chance. The phrase is found in a qtatute of 3 Geo. 
IT7., ~ h i c h  enacts that  ever-  person playing or betting, in any 
open or public place, at or ~t- i th any table or instrument of gam- 
ing, "at any game or pretended game of chance," ma!- be pun- 
ished as a ragrant .  Mr.  Chitty state. that  playing at bowls is 
not ~i-ithin the act. 3 Chit. Cr. L., 673. So in S z p l  1 , .  J e h b ,  
3 Stark., c11. 1, C h i e f  Jzrst ice A b b o t t  held that  all games for 
Inoney, "whe th~r  of skill o r  of chaace," ~t-ere u n l a ~ f u l  ni thin 
thc meaning of St. 9 Anne. and remarked narticularlr that  
playing at boowls had been held to be v i th in  that stamti ,  '(and 
yet that x i s  not a game of chancc." I n  like manner bowls and 
tenpins are crrtainly rvitllin our act avoiding gaming rontracts. 
But, for the reasons assigned, v e  do not think thnt those and 
other games of the like kind are games of chance I\-ithin the 
other act of 1S33, so as to render the plavers indictabl~.  

PER CLRTAAI. Judgment revel-sed, a n d  r e n i i p  d c  icoc.ci. 

C i t p d :  S. 1 % .  T o y l o ~ ,  111 X. C., 6S2;  5'. 1 , .  Kiuv ,  113 S. 
C., 632. 

2. In  civil cnsw the  g rne r ;~ l  rule is t ha t  unless the chnrncter of the  
~ i : ~ r t y  he put t l i l w t l , ~  in iuwe by t l ~ e  nature  of the  proceeding. er i -  
tlence of his chnrncter is  not admissilrle. 

3. 111 a n  action f o ~  :a 1lu11icio11s l m w m t i o ~ ~ .  i l l  ( , r 11~r  to rebut the in]- 
puted mnlice t he  clefendnnt may S I I ~ T T -  t h a t  he had consulted 
cwnmcl lc:irnrtl i l l  t he  Inn.. upon :I full a n d  fx i r  statement of all 
the  f:icts of t l ~ c  cnse. and acted according to his xdvice: but i t  is  
inca~lpetent  for hi111 to prore t ha t  he consnlted with mi unpro- 
fcssion;rl m:ln nix1 follon-c~l hi. ;idrice. in older to show thnt h e  
;rctrtl ho~irr  f i c 7 c  and without malice. 

h r ~ a r .  from the Superior Court of Lan of CHATHAX, a t  
Spring Term, 1848, P e a r s o n ,  J., presiding. 

After the new trial granted in this case at June  Term. 1847 
(see 29 N. C., 280), i t  v a s  again tried at Chatham, on the 
Spring Circuit of 1848, when the defendants had a verdict and 
judgment, and the plaintiff appealed. I n  the bill of exceptions 
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i t  is  stated that, upon the question of probable cause, muc.11 tes- 
timony was g i ~ e n  on both sides, but it is not set forth, for  the 
reason that  his Honor charged tliat there was no probable cause 
So' the prosecution, and no exception was taken to the charge. 

To show that the defendants Iiad acted with nlalice the plain- 
tiff contended that  the defendant Robeson had not been robbed 
a t  al l ;  that  he went from Pittsboro very drunk, and on his way 
home fell from his horse and hurt  his head, arid t h e r e b ~  
received the injury, which he swore that the plaintiff (277)  
and his  associates had inflicted upoil him. As to the 
fact whether he mas drunk when he left Pittsboro, the testinloi~y 
was contradictory, one witness smearing that  he was w r y  drunk, 
another that  he was only intoxicated, and a third tliat he mas 
neither drunk nor intoxicated, but had only taken a dram. 

'rhe defendant Robeson tllcn offered to prore by witnesses, 
who had known him intinlately for the last thir ty years, that  
he was not addicted to drunkenness, and that although he mould 
take a dram, they had ilever known him to be drunk, and that  
he bore the character of brinq n sober man. This testinlon,v 
was objected to bv the plaintiff, but n a s  admitted by the court. 

To disprore the allegation of malice, the dcfmdnnt Robeson 
offered to show by one Isaac Holt that  the witness was a justice 
of the peace in the county of Orange a i ~ d  lmd acted as surh for 
many years; that the defendant formcrlv lircd near him, and 
was in the habit, as were the other neighbors. of adrising ~ i ~ i t h  
hiin on legal questions; that  the defendant afterwards renioved 
to the countv of Chatham, and the next day after he had re- 
ceived the injury complained of, the n i t n e ~ s ,  who mas in the 
neighborhood oil a visit, callrd to s c ~  him, and the defendant 
then stated to him the circnmstanccs under which lie had been 
robbed, and the facts tending to show that the plaintiff was one 
of the persons roncerned in  the act, and aqkcd his :tdrice as to 
the proper course for him to pursue; and the wit~iess adoiscd 
him that  i t  m s  his duty to take out a State's ~va r ran t  against 
the plaintiff. This testimony also was objected to by the plain- 
tiff, but admitted bv the court. After the ~ e r d i c t  for  the de- 
fendants, the only ground upoh which a new tr ial  was asked 
was for the inipi-oper admission of t e s t i n ~ o n ~ .  A new trial  as 
refused, and the plaintiff appealed. 

' McRae for plaintiff. 
W a d d e l l  for defendants. 

RATTT.E, J. The testimony offered by the defendant to proxre, 
by witnesses who had known him long and intimately, that he 
was not addicted to dmnkennrss, was properly admitted. This 
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h a b ~ t  111 the use of ardent spirits was a fact which miglit well 
be n i th in  the knowledge of the witnesses, and to nhich they 
m g h t  testify, as it u a s  relerant to the subject of inquiry, to 
v ~ t ,  nhetlirr the defendant was drunk at the t i n e  spoktw of b) 
the other ~ i tnes ses .  But we think that there was error in ad- 
mitting the testinlo~iy for the purpose of proring that the de- 
fendant had the character of being a sober man. ((III r i ~ i l  
suits the general rule is that d e s s  tlie character of the p a r t  br 
put d~rcct ly  in iswe by the nature of the proceeding, exidelice 
of his character i i  not admissible. XcRae r .  Lilljy, 5:3 S. (2.. 
118. IIere the character of the defendant for sobriety wac not 
put d ~ w c t l y  in  issue, and n e  can see no reason to take the caic 
out of the general rule. 

m 
J he other testimony, offered by the defendant to disproxe 

lilallcc, n as inadmissible and ought to hare  been rejected 
When a party coilsults counsel learned in the Ian ,  upon a full 
and fa i r  statement of all the facts of the case. and act3 accord- 
l u ~  to h ~ r  aduice, that circumstance may be proved to slion that 
he acted bonu fide and ~ i t h o u t  any malicious intcnt. f l l ~ r t l t  
i .  L i f t l ~ .  3 &son, 102;  Helcl~tt  z .  C~xc~I,leij, .3 Saund., 277 
(1 Enp. ('. I;., 107) ; 2 Stark. Br. ,  495. TVr h a ~ e  wi the r  semi 
nor heard of any case where the opinion of an unprofcssionnl 
111~11. tilkerl bj- tlic defendant, llai been admitted to s h o ~  that he 
acted in good faith and without nlalice. I n  the case of Rlutzt 
I .  L l f t l l '  \ u p i o ,  Jzrdge S t o ~ y  say. that "it is certainly gcilig a 
prent n a \  to admit the eridence of any couns~ l  that  he advibed 
a buit up011 a deliberate esaniiilation of the facts, for t l ~ c  pur- 
pow of repelling the in~putation of malice and establishing 

probable cause"; and in Hel~lett  7.. ( ' m / X l ~ y ,  $upttr, the 
(279)  rule i i  laid donn by the Court, after an lwi 1 .  n-it11 

PI-ident caution and n i t h  some doubts a? to its corrcct- 
n e w  We do not feel a t  liberty to carry it further,  b;- adlliittinp 
test i~iiol i~ of the opinion of aiiu gentleman, liowerer reipectablc. 
n-lio  ha^ not qualified hiinsrlf for gir ing advice upon questions 
of Inn. by studying ~t a*  a vielice a r ~ d  purwing it as a profci- 
<ion. This ('onrt certainly did not intend to do  ;o nhen thi. 
caqe via< formerlv before it. The persons, to coiiqnlt nlioni it 
is crated. iii the opinion then  deli^ ered, to IF the d u t r  o i  n partv 
1~210 concr i~es  hlnlsrlf apgriered and is about to in.;t~tute a 
crilninal prosecution, arc ge~~ t l cmcn  of the legal p~of'c+ioii, and 
not those v h o  in point of qualification to ndvire upon well quc- 
tions stand no higher than the party hiniself. 

PER CURIAJI. Judgment reversed and nen trial. 

C i f e d :  Botfottis i s .  Krnt, -4s S. C.. 135. 
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1. It is a11 infesihle rnlc r l ~ ; ~ t  \l-hen~\-er botli parties cl:riin under the  
s:lnle prrson neither of tllelii c,nn d m y  his right. :n~d then, xs he- 
t \~-eei~ the~n, tlie elder is the better title and ~ n ~ s t  prel-ail. 

2 .  -1 honw, or ere11 the  ulilwr cllxnll)er of n liouie, may be held sepa- 
ixtely froin tlitx soil on \~ l l ic l l  it qtnnds. :lnrl : I I ~  action of eject- 
irient n-ill licl t o  rrcn\ey it 

4. .I deed from -1 to T3 (,<tops uot only .I. but all who cluinl uiitler 
Iii~n. 

_JPIJLAL fro111 the Superior CIourt of Lan- of BERTIL. m Spring 
Term, 1848, f l ~ f t i e .  .I., presiding. 

This was an action of ejectment brought to rccowr :r house 
and lot of lalld in the tom1 of TTindsor. The l e w r  of the 
plaintiff showed in e7 idcnce a deed from one Dar id  E r a n  to 
himself, and p r o d  that the building and lot nientioncil 111 that 
deed are the sai l~e as those described in the declaration. The 
said deed iq dated 4 February. 1841. IIe then proIcld that in 
18-13, a t  a sale of wid  D a ~ i d  Iiyali's prolxrty. oncl George S. 
H o l l e ~  n a s  preient and requested John Freem:rn, tllc qlicriff. 
to put up for sale tlic interest of the said Dar-id Evan,  either. 
in the building alone or. in it and the ground 911 ~ ~ l n c l ~  it r.eqtcd, 
and the said lot of land ; n hether he rtyuested :~nr th inp inow 
than tlic building to be put up, there mrs conflictinc tes- 
timony. The said .John Freeman thcrt~upon coiliplir~d ( ? \ I >  
71-ith said request, and the said George S. Holley became 
the Purcllaser. The said IIolley nftcrnnrdq rcwted the -aid 
houqe to Dr .  Robert H. Sniitli. nlm n e i ~ t  into po;sessiwi as 
tenant of <aid Hollcy, and corltinned in pos-c4on u!) to  tlic 
time of the bringing of thi* action: firqt :is the tcnalit of .;aid 
Holley, and then as the tenant of the d e f e n d a ~ ~ t .  viho had pur- 
chased of IIolley wllilst Smith was in possession. 'L'hc dcfend- 
ant prored that the ground on ~~hicsl i  the bui ld in~,  bu nod, ~ n d  
the said lot of land, forlncd. as earl>- as 181.5, a part of o11c of 
the qtreets of the tonn of TT'indsor\ that in 1932 or IS33 
the building n as 1,laced where it now ~ tandq  : that from the said 
year 181,; up to  lS3.5 or I836 the wid street continued to  b t~  
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used as a public street, except that part of it cowred by the said 
building after the year lb32 or 183.3; that in 1532 or 1836 the 
fcnce enclo'sing s i id  lot of land was put up. I t  n a s  then proved 
that Smith, as the tenant, first of Holley, then of Bird, v h o  
purchased of Holley, had beell in possession of the \aid building 
threc years next before the beginning of this action. The de- 
fendant contended that the plaintiff could not recorcr: first, be- 
cause Smith, the tenant of Holley and Bird, har ing  bee11 in pos- 
session of the said building more than t h e e  Tear< hefore the 
conni~encement of this action, then if the j u r -  sl~nuld beliere 
from the cridence tha t  the building only was <old, and not t h ~  
ground on whicli it  rested. nor the lot, the building i5 to hc 
considered as personalty, and the defendant is protected h -  the 
statute of limitations. Secondly, that this action cannot he sus- 
tained for the building nitlioui the ground on nhich it rests or 
the lot of land. Thirdly, that the plaintiff had not made out a 
title for the ground on nhich the building was, and the lot bc- 
lonqed to the public. Fourthly, that the grovnd on ~ h i c h  the 

building stood, and the said lot, beinq par t  of a w e e l ,  
( 2 3 9  v a s  not the subject of a grant. and therefore no estoppel 

could arise, although both parties might claim under the 
sanle person. Fifthly. as 110 decd n a s  shon-n from .aid Free- 
man, sheriff, to said Holley, ]lor from I-Iollev to the defendant, 
the defendant n a s  not estopped. Sistlily, if the jnrg should be 
satisfied from the evidence that I I o l l e ~  claimed only the build- 
ing. and not the ground on n.hich it stood, nor the lot. the de- 
fendant n as not estopped. 

H i s  IIolior instructed the jury that  the qtntute of limitations 
applird to the form of the action. and as this naq an action of 
ejectment, the right of entry of the real ouncr xxc. not barred 
until after ;eren wars '  adwrse possession of the defendant 
~uli ler  color of title; that nhether the dced conreycd the house 
01. the lot of land TX-as a question for the court and not for the 
jury; that the clccd from Ryan to the plaintiff con:-eved an 
interest in real eqtate which could be rccorered in an  action of 
ejectment o n l - ;  that a' to the third, fourth, fifth and sixth ob- 
jections made to the  lai in tiff's recowrv. hiq Honor instructed 
the jur;c- that  the land upon TI-hich the h o u v  qtood. though for- 
merly a part  of tlic public street of the tonn of TTindsor, ~ a q  
the subject of a grant, as all land in the State not corered hg 
x7ater was subject to entry;  that though the plaintiff might not 
hare  the peal title, yet as the plaintiff lmrclinscd the l-rol)ertg 
of Ryan, if Holley purch:lsed it nq Rym's  propertr, and, claim- 
ing title undcr Ryan,  leased it to Sniith, and afternards sold it 
to the defendant Bird,  that Bird ~ o u l d ,  ac. aqainqt the plain- 

2nr; 
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tiff, be estopped to deny Ryan's title, and that, ill order to 
create an  estoppel, a deed was not always mcessary. But 
whether Holley claimed the title of Ryan, and whether he after- 
wards leased i t  to Smith, were facts for them to find. 

The  jury rendered a verdict for  the plaintiff. Rule for a 
new trial. Rule discharged and judgment according to the rer- 
dict. Appeal to the Supreme Court. 

[ C o p y  of t l l ~  D ~ e d  f ~ o w  R y n n  t o  Billiatt~.] (283) 

I have this day bargained and sold to Dr .  John li. Gilliain . 
for  and in  consideration of the sum of four hundred and fifty 
dollars, all my  right, title and claim to the building now occu- 
pied by negro Tom and formerly occupied by Dr.  John Hag- 
wood and known as Haywood's shop, and do courey all the in- 
terest that  I may hare  had to the ground occupied or covered 
by the house as well as the land enclosed by the fence around 
the  building. Ti1 witness, etc., 4 Fchruary, 1841. 

DAVID RYIN, (SEAL.) 
Iredell  for plaintiff. 
P. II. wins to^, br.. for defendant. 

BATTLE, J. M I ~ V  objections were urged against the rcco~-- 
e ry  of the plailitifT's lessor i n  the court belom~, and have been 
again pressed in the argurizent before us. We have given to 
them a due coi~sideration and have carefully examined the rea- 
sons which have been brought to their support. Unt, after all, 
we are compelled to say that  they do not satisfy us that  the 
defendant's case can be exempted from the operation of thc 
inflexible rule, that whenever both parties claim under the same 
person, neither of them can deny his right, and then, as betweell 
them, the e l d ~ r  is the better title and nlust prevail. Jl~lurphy 1'. 

Rnrnatt,  4 N. C., 14;  Ices I ? .  S a l c y ~ r ,  20 K. C., 179. The  de- 
fendant's counsel, acknowledging the force of this rule in all 
the cases to which it can apply, has tasked his ingenuity to show 
that  his case does not come within it. Let us see to what extent 
he has succeeded. 'I'he first aild second objections 111i1,~ be con- 
sidcred together, for whatercr is all anlswer to one is nn answer 
to both. They lnust assume tllat a house, separate and distinct 
from the ground on which it stands, is  personal property. 
Bu t  that  is not so. The  ownership of land is not con- (281) 
fined to its snrface, but extends indefinitely, downwards 
and upwards. C ~ r j l t s  cst solzittt, ~ j u s   st ~rsqzre ad cadum. 2 
Black. Com., 18. I t  includes not only the ground or soil, b ~ t  
everything which is attached to the earth, whether by the course 
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of ~ l a tn re ,  as trees and herbage, or by the hand of man, a; houses 
a d  other buildings Co. Lit., 4a. -1 house. or eren the upper 
rhamber of a liouie, may be hclcl separately from the .oil on 
n llicli it  stands, and an action of ejectment mill lie to recrn er lt. 
3 Kent Poni., -101, notc e. The other objections are urpcd more 
particularly against the application to this case of the doctrine 
of c~btoppel. I t  is said that  the lot upon which the 11ouse in 
c.olitro\ersy stand* 1s a part of one of the public strect. of the 
tonn of Windsor; that a public street is not the wl~ jec t  of a 
grant by the Statc, and caiinot, of course, become the property 

' of a l ~ r i r a t e  indiridual, and that, therefore, no eitoppel can 
a r w  111 relation lo it. I n  support of this argunient the counsel 
13elies u lml  the proposition laid dolr.11 by this Court in C'ol i i~~s  
1.. Bci!li~ij y, 2 3  S. ('., 385, that  ('it is rer- clear that a grant of 
x qc~cra l  fislieq 111 the ocean or other ~iarigable na tcr  by an 
i n d i ~  idual n ho could not :rcauire it from the State must he 

erouad of suppolt for the other. -1 several fi4ier.j- in the ocean 
01. i l l  a aarigahle stream is not. and nerer has been. tlic subject 
of 1)rirate onnership in this State, because land covered by a 
nzrx lgable n ater course has always been expressly excluded from 
('ntrj', and a grant of it by one incliridual to a n o t h e ~  vould 
tlin,efore exhibit on its face its on-n nullitv. But  a street or 
any other highnay. thou& n o ~ v  dedicatcd to the use of the p h -  
lic, may have been, and probably lvas, once the subject of y r i n t e  
p r o l ~ r t y ,  mid a grant of the soil orer nliich it passes ;leed not, 

a ~ l d  ordinarily ~ rou ld  not. r x p o s ~  it' on-II i r l ~ . a l i d i t ~  
13\.i) This beine; so, tlic decis i~e  nnsnw to 111,. clefe~id:~~~t ' .  

argmlienr is that lie is just a, nlucl~ t .~~op i )cd  fro111 slio~v- 
i ~ i q  that the title is out of the plnintiff '~ lcqsor, and i u  the public, 
11- that it is ill an:- p r i ~ a t c  pcrwn. I t  iq said again that the 
clr4cndalit is liot estopped. bccauv it dopi not :7!)prclr that Hol- 
I(lr. frorrl ~ ~ l i o m  he pnrcha~ed,  ever took 11 dcctl from tlr- sl~criff 
01. that lie c ler  executed one to him. This obitrtion is founcicrl 
C I ~ I I  n l~isel j l)rcl icl lsio~l of tllc nx~nner  in n.hich the e.tol>;)el 
,iriie\ in this ~ 3 5 ~ .  

Thc deed from R w n  to tlic lilaintiff '~ l(,-or estop; E \ x n  
i'i.olu disputing hi< grantee's titlc, and the s:rm~ cstoppel cstencls 
t o  nll persons n h o  claim from or under R r a n ,  n-hether 1,- d ~ e d  
01. otllcrn is?. -1I1ri p l i ~ /  1.. Bni i z ~ t f  lib1 \ / I , , /  i i .  TIol!cy tool< 
l ~ ~ ~ ~ ~ e ~ s i o n .  by means of his tenant. of the house n-hicli hc  lmr- 
c,llascd at the qh~riff 's sale as the properti of Ryan,  mid until 
r11e contrary nl)pcal*s he inust be ~~resuniecl to  h a w  m t ~ w l  under 



the title acquired b y  his purcl~asc. H e  caullot t l i r ~ ~  dispute the 
tltle of Ryan, arrd that title had bee11 prcviouqlv collrered to 
the plair~tiff's lessor. 

;\iiother position is asiui~ied ill the argulilcnt here,'that tlw 
deed fro111 R ~ I I  to thc. l)lai~itiff's lessor conveys only a life 
cstatc., and that Holley purcl~awd only the r~ rc r s ion  in the 
l~ousc~, that being all the interest wl~icli I i ya~ l  tlien had in it,  
:111d that tlic estoppel could not cxteud to such reversioli. A11 
this n l a -  be true. aird yet it cannot arai l  the defendant, because 
his ve~idor, Hollry. entered into possession of the houw ilimc- 
diately after his purcliase, and lie must, therefore, he taken to 
haw '  claimed a presellt arid not a reversioiiarg i1itc3rest. 

The lilst objection iq clearly u~iteuablr. I n  the argumeut it 
is said that EIolley purchased and took l~ossersion of the llouse 
onl?, and 11ot the lot 011 nliirll it stood, and that consequently 
he could be estopped for the house only. But that is suificinit 
for the lessor's purpose. H e  is elltitled to a verdict if he 
c w i  show a wrongful possessioll by the defendant of any (286) 
part, no matter 1 1 0 ~ ~  small, of ~vha t  11c claims ill his derla- 
ration. ITz /qqz i~a  P. X ~ ~ t e l r u i i i ,  20 X. C.. 530. The verdict and 
judgnie~lt ill all action of ejcctnicilt do not iiccessarily specif? 
the part for t l ~ c  trespass upo~l  wliich the defeudant is found 
guilty, and the lessor of the plaintiff niust, ill such case, take out 
his n rit of possession at his own peril. 

We have thus considered all the objectioi~b urged hy the de- 
felidant against the recovery of the plairitiff's lessor., and finding 
tliriu untenable. we must affirm the judgment. 

P~ ,R C T . R I ~ ~ .  Jndgnient afirmed. 

( ' i lcd dohns to~r  i.. T.l'ntts. 46 S. C., 230: F o ~ t m t p r  1 % .  S I ( R o -  
? i e ,  ib. .  549; Hays I , .  AsX-~~iz ,  50 S. C.. 62 ;  IT ' c i~x l~y  2.. Johncon ,  
ih. ,  74; Trus tees  c. Clrai i~bem,  56 S. C.,  2 7 7 :  Sttrnccl c .  C'allse~t.  
60 S. C., 1 0 6 ;  Tl'htrrton r .  X o o ~ e .  8 1  K. C., 481 ; Phris te i thur?~ 
1 . .  Kitrg,  85 N. C.. 234; R y a n  1 . .  Xtrrtiic. 91  Y .  C.. 469, 170:  
4 s I t ~ r ~ i l l ~  D i l ' i ~ i l i t ~  1%. - 4 s t w ~ ,  92 S. C., 3 3 7 :  Dii , is  7.. Y t r a t ~ d ,  
104 S. C., 489; R l . o ~ c > n  1 ) .  Kiltg. 107 N. C.. 315: Il'lloh,lcts 1 % .  Hlr71- 

sucker .  108 S. C., 723; Colliirs c. S u ~ l t l s o n ,  121 S. C., 68. 



3 .  .I11 ii~tfenmity ohtniried froni :I ~ r inc i l~al  112- one of two c.osuretieh. 
:~f'tt~i. the ixisl< is incurred. inurei: equally to the I~ciiefit of 1~1th. 

2. H u t  where the surety rnel.ely liatl n deed of trust for certain proll- ' 

erty, as all indemnity, rsecutctl 11)- the principll. rind neglected 
to 1i:kve it registered. so that the IJroperty XTZS sold l)y other creel- 
itors, the cosurety is not entitled, on account of t l~is  lrrclrcs, to 
111altc hiin resporisible for t l ~ r  rnluc3 of the proprrtj-. 

A b ~ ~ ~ ~ ~ .  from the Superior h u r t  of Lan of PER(?[ I \ I A V \ ,  at 
Spring Term, 1848, Sett ip, J .  presiding. 

(28;) This is an action on the case, brought, under the stat- 
ute, by one surety of an insolvent principal against a 

cosurety for contribution. 
The case was as fo l lom:  Thc firm of H. S. Williams d- Co.. 

composed of H. S. Williams and C. C. Green, did business a s  
merchants in Elizabeth City, and made sereral promissorv notes 
to different persons, which nere  also cwcuted br the pla~utiff 
and the defendant and one Proctor as sureties. The principals 
became insol~ent ,  and some of the notes mere afterxnrd> paid 
by the plaintiff, and afte; gir ing the defendant notice thereof 
and demartding an aliquot part  of the snm ])aid by him. Ile 
brouplit this suit. 

The counsel for the defendant in opening his case stated that 
he claimed that  thr  ralue of certain slaves, which T i l l i a m ~  
and Green had conr-eyed to the plaintiff. should hc dedwted 
in tlir first i~istnnce from the nruount paid by the plaintiff, and 
that lie  as linhle only for a share of tlic h ~ ~ l a n c e  that n o d d  
remain after ~ u c h  deduction. And in qupport of that de fen ,~  
the counsel for  the defendant offered to g i ~  c in clxdence a deed 
of trust, made by Will ian~s and Grcrn to the plaintifi, dated 
1 6  March, 1841. and prored and regiqtered 2 December, 1812, 
purporting to c o n w -  to Pool sewn slar-es in truct to indemnify 
him from I O ~ S  by reawn of his haring become one of the sure- 
ties in the notes of H. N. Williams & Co. hefore that  time made 
and mentioned in the deed, being the same that  were paid by 
the plaintiff and given in eridence in this action. And the 
coui~ecl offered fnrtllrr to prole that a t  the time the deed waq 
executed TTillianis remarked to Green : "Mr. Pool will not hnre 
the deed prored and registered. unless it becomes necrwary to 
do so for his securit:-," and the plaintiff tlzrn asvnted thereto: 
and further, that :I meinorand~ln~ in pencil on tllc deed in the 
folloninp 11-ords, "To be proved and regiqtered nhen T sa? so," 
x a s  in the hand~i-riting of the plaintiff; and further,  that the 

21 0 
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said slaves remained. after the execution of the deed, ill 
the possession of TYillian~s and Green and became liable (2891 
to be sold and were sold for the satisfaction of t h ~  debts 
of Williams and Green, by reason that  the said deed m7as not 
sooner. proved and registered; and further, the counsel offered 
to proye the ralue of the said slaves. But  the court refused the 
evidence. because it vias irrelel-ant and incompetent to establish 
a defense a t  lax-, and only made a case of equitable cognizance. 
There was a rerdict for the plaintiff, and after judgnlent the 
defcndant appealed. 

iIeclClz for plaintiff. 
11 ,ede l l  for defendant. 

R ~ E F I S ,  C. J. Fagan P .  Jacocks, 15 K. C., 263, and Ilall 1%. 
Robinson, ante, 56, establish that  there is no difference between 
the lam and equity applicable to the rights and liabilities of 
cosureties. as they are involved in this suit. The jurisdiction 
is made concurrent for the sake of the remedv merely, and not 
to change the rules which fix the rights of the parties. From 
the nature of things, where t ~ o  courts are required to take cog- 
nizance of the same subject, both courts, in determining tlle 
right. must proceed on the same principles of law and justice: 
othenr-ise, although the jurisdiction be the same, the decisions 
will be ill conflict. Honercr  perplexing, therefore, some of tlie 
question. that may arise b e t ~ ~ e e n  sureties map be to a court of 
l a x ,  they 111n.t, in gelieral, be entertained and decided as well 
as n-e call. far ,  then, as the reason gocs on ~ & c h  the eri- 
dence TI-as ruled out, tlle Court does not concur in the deciqion. 

Xerertheless the Court is of opinion that the jndgnient ought 
not to be rcrersecl, because the eaidence. if rcccired, coi~ld not 
establiqh tlie defense, but adiiiitting it all to be t r w .  the plain- 
tiff ~i~oulcl be entitled to recorer ~vithont any deduction, either 
at law or in equity. 

The argument for tlle defendal~t is based on tlle cqui- (289)  
table principles that sureties are upon an equality, slid 
he l r e  that an indemnity, not stipulated for r l ien  tlle risk be- 
gan, obtained by one <met., inures to the benefit of another. 
The soundness of thaw principles cannot be contested, and b , ~  
the statute they are incorporated into the l a ~ v .  But  the diffi- 
culty is to apply them to this case, so that tlie defcndant c:m 
derive any benefit from them. I t  is to be noted tlmt the plain- 
tiff has not illisapplied a cornnion fund to his own b ~ n c 4 t ,  nor 
even giren up the debtor's property, which had bcen ~ffectually 
conveyed. The l,laintiff then saps. in anivcr  to the defendant's 
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(.la1i11, tliat he is n illing to divide the deed of trust n i th  h im;  
]lay. that he is nelcome to the whole deed, to make the most of 
it. But that does not satisfy the defendant. H e  does not want 
the deed, which n7as all the plaintiff got, but he wants some- 
thing more, vhic11 is. that t l ~ r  plaintiff should account with 
him for TI-hat the plaintiff nlight hare  made by the deed if he 
had beell as diligent as lie might have been, or even as most 
111e11 arc, in guarding against loss. That  is a l tog~ther  a dif- 
ferent principle from those before qpoken of, and is new to us. 
l y e  do not see 11on oue surety can resist making rontribution 
by ~liowing that the other had it 111 his power to srcure 110th. 
and did not. S o  wc11 doctrine is found to have been laid d o ~ n .  
: i d  it does not appear to rest upon a n r  reasons of justice or 
benerolence. The obligation of one surety to diride with an- 
other x h a t  lie gets from the principal arises out of their con- 
nection ill a conn~lolr risk. I t  is said, and erery one feels, that 
all standing in that relation ought to wake coilnuon cause, and 
Ihat olic camlot with a good conscience selfishly provide for 
hin~sclf and lrave others to lose. I t  is his duty to re~nember 
his fellon- wfferer with himself. Hence, when he can get a 
comlter-security he ought to take it to both;  and if he take it 
to hin~self only, tlw other has a right to claim it,  and equity 

treats it,  as if it were made to both, or got by a common 
(290)  agrnt for tlic bmefit of both. But one surety cannot ask 

allother to do lrlorc for h i n ~  than he does for himqclf. 
I t  is a plain riolatio~r of the benerole~lce that  ought to subsist 
be twwl  sureties for one of them to insist that  he qhould be 
relieved from loss alld thr vhole t h r o n l ~  on another, because the 
latter did not, wheil 1ir might, get a secnrity. or an effecti~al 
w u r i t y .  111 claiming thr  benefit of the deed the d ~ f e u d a n t  
treats the plaintiff as his agent in getting a good serurity. How. 
rheu, can he disavow the agency when thr security turns out 
not to be effectual? H e  claims tliat the deed, though not so 
cqressed ,  i l~ured to hi% benefit, on the prilrciple of equality; 
and yet, a t  the same time. he nould break in on that equality 
by deducting the d u e  of the negroes from the debt, so as to gire 
him a benefit, while the plaintiff getq none. There seems to be 
~ ~ o t h i n g  to uphold such :I doctrine. The t r u ~  principle is that 
\weties are to fare alike. I f  one gets a security, it is a security 
for  all. But thea must take it in the state in ~ h i c h  thev find 
it. If good for one, it is good for all. What right has the 
(kfendant to complaiii of the lnclzes of the plaintiff? They 
w r c  110 greater than his on-n. The one made no attem1)t to 
get a security. and the other made a partial attcmpt, but did 
not carry it through. It is said, howerer, that  the conduct of 



the plaintiff limy l i a ~  e beeii to the prejudice of the defeiidant, 
as it may hare prerented the principal, upon the defendant's 
application, from giriiig him a security, inasiinlch as* they had 
already executed that to the plaintiff which secured both. Tliat 
is ansvered, first, by the fact that there is no eridencc of such 
an  application by the defendant; and, n e ~ t ,  that if there had. 
been such a transaction, that  by itself would not help the dcl- 
fendant's case; for upon hearing of the deed to the plailitiff- 
it  being in  l a r  for their joint benefit-it would hare \)cell :I, 

nnich his duty as that of the plaintifl' to advise a i d  s w  to it, 
completion by registration. If he had applied to tlie 
plaintiff to  register the dced or let hiin hare it done, and i l!)l) 
the plaintiff had refused, tlie defendant iiliglit have 111or.e 
cause to complain-not, indeed, of a r iolat iol~ of a duty of 
bcrlevolerlce on the part  of a cosurety merely, but because of the 
positive m-ong of prerenting the defendant from ~ ~ e r f e c t i i ~ g  :I 

conr7eyance ill wl~icli he had equitably as much intereat as t l ~ c  
plaintiff and as 1uucl1 right t? coiitrol. Therc seems to he a 
plain distinctioi~ hetx-eer~ ~vantoiily frubtrating the xis11 :111d 
effort of the defendant to make their conlulou w m i t y  effec*tnal, 
and a mere passire olnis4on to do so on tlle part of tlic plai~itiff. 

Then i t  is said the plaintiff n a s  guilty of a fraud in agree- 
ing 11ot to make the deed public by repistratioil. But that is a 
fraud oil the principal's creditors, who claimed against tlie dpcci. 
and not on the defendant, whose clailii is u ~ d c r  the dced. 

Finally, the Court holds that, as a c2osuret~-, the plailit iff was 
o n l ~  bound to act for the defendant as he did for hiliiself, and 
that, as the plaintiff derired no benefit froln tlir deed. tlie clc- 
fendant cannot; arid, therefore, that  the plaintiff n.as elltitled 
to recorer an aliquot part of what he paid vitllout an\- deduc- 
tion on account of the slaws conreycd. or, ratlirr, intended to 
be corireyed by the deed. 

PER CTRIAII. ;I ~ldcy~ien t a f i r m ~ d .  

APPEAL fro111 tile Superior Court of L a ~ i  of P W J I  OT ~ T K ,  : ~ t  
Spring Term. 1848, P ~ t t l e ,  J . ,  presiding. 
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The premises mentioned in the declaration nere  sold by the 
bheriff of Pasquotank under a fieri facias  against tllc present 
defendant, and were bid off by J o h n  J .  Grandy, who took the 
slleriff's deed and recorered them in an action of ejectment 
agaimt one Xorris, n h o  was at that time in  possession under 
Jleeds. The sheriff went to the premises to execute the ~ r i t  of 
possession, and, finding llleeds again in possession, he put hi111 
out and delivered the possession to Grandy's agent. Need< then 
applied to the agent to allow him to stay *there a short time, 
until 11e could get another place ; and the agent assented, and the 
defendant returned into possession. Soon after~vards Grandy 
conreyed tlie premises to the lessor of the plaintiff, and he 
denlanded possession from the defendant, and, upon his refusal, 
brought this suit. 

I n  a m w r  to the foregol~lp case the defendant called a5 n 
I\ itness the former cheriff of Pasquotank, a t  n hose +ale Orandy 
p~wcl~med.  H e  deposed that lie levied the execution on tv7o 
 tract^ of land, about lialf a mile apart ,  on one of vhich l leeds 

rcsidcd; and that  aftcr due ad~ert isement he offered theln 
(293)  >eparately for sale at thc place of Meed's residence ( u i i d ~  

a pri\ ate act for that countv), and Grand? became the 
purchaser of each at fifty cents. The witness further deposed 
that the day of .ale n as I ery rainy, and that  Bleeds Tvas from 
home, and no other person n.as present hut Grandy and himself. 
-hid the nltncXsi further del~osed that he, the nituess, and 
Grandy and soliic other p~rsoi1s were bound as sureties for 
Xceds for other debts (not in execution), and that it n-ws their 
ohicct to  li~alce Bleeds' 1)ropertr pay his debts, and i t  had been 
agreed, if it  conld not be sold under execution for its value and 
Granclv sliould beconle the purcliaser. t11:lt he sllould resell it, 
:ri~tl, if a n  advanced p i c e  could bc~ got, i t  sliould bp applied to 
the debtq for ~ h i c h  he. the sheriff, Grand-. and the other per- 
honq were bound for Meeds. 

The counsel for  the defendant I J I O T ~  tlie court to inqtruct the 
jury that if they bel ie~ed that G r a n d -  and the slleriff cpnbilied 
to nlnlre a sale of the defendant's land so that Grand\- could 
lmrchase at  a great sacrifice, then the pretended purchase of 
Granda nay I-oid, and the plaintiff could not recover. The 
court refused to gire the instruction, and, on thc contrary, di- 
rected the jury that if those persons did conibine to sacrifice the 
land it would not affect the right of the plaintiff in this action, 
if they beliered the lessor of the plaintiff \\:as not a partv to 
the combination and had no notice of it. and was a 71onn fid? 
p~mchaser for a raluable consideration. The jury found for 
tlw ]plaintiff, and he had judgment; and the defendant appealed. 
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Iredel l  for plaintiff. 
Heath for defendant. 

RPFFIN, C. J. There was no evidence of any price given by 
the lessor of the plaintiff to Grandy, much less that it was 
a f a i r  one, so as to make him a lneritorious purchaser for (294) 
a valuable consideration. It is error to leare it to the 
jury to find a fact without any e~ idence  tending to establish i t ;  
and, therefore, the judgment would be rewrsed if the other and 
more important part  of the instruction were right. 

But  the Court holds the residue of the instruction to be also 
erroneous. The  testimony of the sheriff raised a strong sus- 
picion of an illegal conspiracy and injurious practice between 
him and Grandy to get the title of the defendant's property 
vested in  Grandy a t  a great undervalue, for their joint benefit 
and to the prejudice of both the creditor and the debtor in the 
cxecution. Without leaving the inquiry of fact to the jury, 
but assuming i t  to be as alleged by the defendant, and impli- 
edly admitting that, by reason of the conrpiracy and the low 
prire of the land, Grand? got 110 title by his purchase, his H o i ~ o r  
newrtheless held that Grandy's conrcpnce  to the lessor of the 
plaintiff gare him a good title, if the latter had no notice of the 
fraud and paid a fa i r  price. That  seems to be against first 
principles, for he v h o  has no title can convey none. A bad title 
is not made good by the ignorance of the purchaser of its d ~ f e c t s  
or his want of knovledge of the better title. A purrhasc of the 
legal title for 1 d u e  and without ]lotire of an equity mag pre- 
rent  the purcahaser from bei l~g l~eld to he a trustee. But in 
respcct of legal estates the rule is cicrecxt ~ m p t o r .  for the better 
title Ilcrer can be destroyed bj- another's  ant of kno~vlcdge 
o f  i t .  

An attempt n a s  made, in the argument, to assimilate this to 
a purchase fro111 n fraudulent g r a ~ ~ t e e  under St. 27 Eliz. But 
the cases are not of tlw same kind. The7 are, indeed, opposed 
to each other. The owner of the land, fraudulently sold. was 
not a party to the fraud,  but the rictinl of it.  Consequentl~ 
he may arer  the fraud and a m i d  the deed. But a fraudulent 
grantor is a party to the fraud,  and he and all others are 
bound b r  his deed, except subsequent purchasers from (393) 
him. I t  has been held, also, that  a purchaser from the 
fraudulent grantee shall hold, because the object of the act is 
to protect purchasers, and therefore i t  inures to the benefit of a 
purchaser from either the grantor or the grantee. p r o ~ ~ i d e d  he 
be the first purchaser. Fo r  the fraudulent grantee has a title, 
and consequently can convey; and in  so doing he wrongs no one, 
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there beiiig then 110 secoi~d purchaser from tlie grantor. To 
make a case under the statute at all like the present it should 
appear that, after 21 colive>alice by the grantor to a second pur- 
chaser, a rendor of the first fraudulent grantee would hare  a 
good title merely because he Tvas ignoralit of the fraud in his 
I endor's title and of the second conveyance of the original fraud- 
ulent grantor. But there is no such decisioil, and cainiot be, 
for it would be absurd to suppose that, after a good title liad 
been derired from either the fraudulent grantor or grantee, the 
other could i11 any inaiincr make a good title to a third person. 
The doctrine laid do~vn at the trial derives, tlien, no suppovt 
from the rule respec4ng conrcyaiices by fraudulent grantees; 
and it is in itself erroneous in aii-irmiiig that one who, by reasoil 
of his fraud oil the owner, gets 110, title by the sl-icriff's deed. 
may yet conrev a good legal title to another. This dcfect of 
title is like all others and lilust be attended by the like conse- 
auences. I f .  for examnle. the sheriff had no d i d  execution. 
or conveyed without har ing  made a public sale. his 8lie11ec 
~ o u l d  take nothing by tlie deed, and consequentlg he ~ o u i d  coll- 
vey no title. So it is in any other instance in which one persoil 
undertakes to convey land which belongs to another:  the grantec 
gets nothing, aiid the title of the true owner continues. 

PER C ~ R I A J I .  Judgment rercrsed a11d r r n i r ~  d p  n o  r o .  

~ P E I L  froill the Superior Court of Law of CIHOWAS. at 
Spring Term, 1848, Settle, .I . ,  presiding. 

The plaintiff declared in trover for the colivrrsiou of a negro 
named John.  I t  appeared that on a Sa tu rda -  night the de- 
fendaiit delirered to the jailer of Chowan Couiltv, nt the jail in  
Ederitoii, a negro boy, and said he n a s  hired bv thc plaintiff, 
and that he was a runaway. The jailer rewired the boy, put 
llim in jail and kept him there until Xondav morrii~ig. 17-hen 
11pon tlie application of tlie plaintiff he delirered hi111 to him 
011 his paving his prison fees, $2. I t  was not prored that  the 
name of the negro was John,  and there was no evidence that 
the plaintiff had any interest in a n r  other negro than the one 
spoken of by the ~vitness. 
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The defendant insisted that thtl plaintiff could not recover. 
for tn.o reasons : first, because there was 110 erideiice of the toll- 

wrs io~ i  of any negro boy; and, sc~ondly,  became therc Tvas no 
evidence of the conr-ersion of the 11egr.o boy John.  The presid 
irlg judge charged the jury that tlltre \vns c d c n c e  of a coliver- 
sion, and, if from the evidence they fomid that the dcferldalit 
so couwrted a negro boy, and that it v a s  John,  belo~lping to tlw 
plaintiff', they sliould find for him. 

‘I-rider this charge the jury found a rerdict for the plaintiff. 
ailti from the judgl~icnt tlicreor~ the defendant appealed. 

H m t h  for plaiutiff. 
T w d e l l  for defendant. 

SA~H, J .  I t  is uiilwessilry we sllould espre3s any opirliori 
up11 the first objection, 21" our judzlnent is fomided esclusiwly 
oil the serond. Tlie Iieqro. for the conyerslon of nhonl the 
actioii iq brought, is described in *the declaratio~i a s  I ~ ~ Y O  boy 
Johil. H ~ T - i n g  thus ideiltified him, the plailitiff n as bound to 
sholv that  the llegro con\-erted n a s  John.  This n a s  necessar- 
to the defendaiit's safctl- against another action for the qalilc 
coilrersion. The case clearlv states that there n.as no eridcnczr, 
that the ncgro delirered to the jailer bv the defendant v a s  
liamed Jolm, or was known h~ that name. But one witness, and 
that the jailer, appears to h a ~ e  been esarnined, mid he stated 
that he did not k~iow the boy's lialiie. The case then proceeds 
aud states "there was no e~ idence  that the plai~ltiff had an ill- 
terest in auy other ncgro than the. ollr spoken of b r  the witness." 
F r o n ~  this statenlent n e  eather that  there \\-as 110 e~idence  what- 
ever upon that  point. TTTiether, therefore, the plaintiff owned 
but that one negro, was not prorcd;  accordinz to the case hc 
might h a w  owned fifty. I f .  h o ~ v c ~ e r ,  llc had shown affirula- 
tirely that  he had but one negro. to enable hiin to rccowr under 
his declaration it ~ v a s  ueccssary to p row that his name Tras 
John.  There lvas no eridnice to he left to the j w y  "that it n7a9 
John.  l ~ l o n g i ~ l g  to the plaintiff," \vho was coi~verted. His 
Honor. therefore, errrd ill that part of his opi~~ior i .  

Pm CURI \ \ I .  , Judgl~l~l i t  rm erscd, and V P ~ I  iw t lr 7 1 0 1 . 0  ordered. 



IS T H E  S U P R E X E  COURT. C30 

2. .\ tleputg of :I sheriff is so f n r  I~ound Iry precepts i n  the liimds of 
his prilicipnl that neither 11e nor his pri~icipal is liable to ail ac- 
tion for f a l s ~  i~iipriso~imn~t ill dctniriing a 111nn in prison. arrested 
11pori one prwess nlirl clischarzetl on tlixt. when :mother ~-alid 
process is in tlie hnntls of the princil~nl. on which he ~ m s  subject 
to arrest: :lnd this nltl~onpl~ neither the deputy nor the person 
:lrrestecl I;i~en- tli:rt t l ~ c  sl~r~rifl' 11nd such I)rocPss. 

_ ~ P E A I .  from the Superior Court of La11 of C\AIDF:T. a t  
Spring Term, 1848, Settle, J., presiding. - 

The action is  trespass for false imprisonluent i11 the gaol of 
Pasquotank in July,  1844. The defendant pleaded, in justifi- 
cation, two writs of capias arl satisfacienduvi,  directed to him 
as sheriff of that count>-. On the trial tlie defendant gal-e in 
eridence t l i ~  two cn .  sas. One of them xias issued by a justice 
of the peace, and comnianded the sheriff' to take tlw body of the 
plaintiff and two other persons, and "the~ii safely keep, so that  
you hare  them before some justice of the peace for said county, 
to  show cause, if any they haye, mhg theg d l  not satisfy a 
judgment which lately, on 1 Mag, 1844, before Sion Clilpepper, 
esquire, one of the justices of the peace for said  count^. Joseph 
H. Pool recowrkd against then1 for the sum of $30, with in- 
terest thereon from 25 August, 1842, and also the sun1 of twelve 
shillings for costs, besides J-our fees. Herein fail not and make 
due return. Titness,  etc. 2 Ju lv ,  1544." The other was a 
v r i t  of c ~ .  so. in due form, issued from the County Court of 

Pasquotank against the plaintiff and two others, on a 
(299) judgment r e c o ~ w e d  in that court against them by Joseph 

Jones for $8, and also $8.45 for cost. adjudged. I t  bore 
teste the first >Ionday of June,  1844, mid Tras retnrnahle to  the 
next term of the court, to be held on the first Xonday of Sep- 
tember, 1844, and r a s  issuccl 17 June.  1844. On the part  of 
the defendant evidence n a s  given that Jones' execution n.as 
delirered to him on 20 June,  and that a 111an named John J. 
G r ~ n d y ,  ~ 1 1 0  claimed an interest in the other judqment, delir- 
ered the other process to one Hunter,  a deputy of the defendant, 
on the day it bears date, and that  on that or the nest day Hunter 
arrested the plaintiff and conilnitted him to prison. 

The said Grand. was then called as a x~itness, and deposed 
that in a few days after the plaintiff lvaq arrested he heard of 
it,  and went to the gaol and informed the plaintiff and one 
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Burgess, who kept the gaol under the defendant, that  tlie plaiii- 
tiff might be discharged on the payment of the sheriff's fees. 
That  on the next day he called again at the prison. and found 
the ulaintiff still confined. and ~t -as  informed tliat the nlaintiff 
was about giving bond for his appearance a t  court under the 
insolvent debtor's act, and had procured one person to agree to 
be his surety and was looking out for another; and that  the 
witness then directed the gaoler to take the bond of one surety, 
as he did not care for a second. 
-1 witness v a s  then called for the plailitiff. \tho stated that 

the nitness Grandy directed the gaoler to discharge the plaili- 
tiff from iinprisoninelit upo1i payment of the fees. and tliat he, 
the witness, thereupon offered to pay them for the plaiutiff, ill 
order that he might be diacliallged; but tliat the gaoler refused 
to turn hiin out until he could see the sheriff, because he said 
he had been so instructed by tlic defendant ; and that afterwards 
the witness and others becauie sureties for the plaintiff's a p  
pearanccr uiider the other esrcution above ni~ntioiled, and the 
plaintiff was Ict out of prison. 

011 the part of the plaintiff cr-idelwe ua,i further give11 (300) 
that the e n .  s(r. in favor of Jones nTas returned to the nest 
court in tlie name of the defendant bv his deputy. E. H. Hunter.  
"Executed on Spcncer S. hIceds and bond filed heren ith" ; and 
tliat at court the defendant understood that this Tvas a ctr. w. 
issued oil a judgment rcndered on a bond taken under n formcr 
( ( I .  sic., and tl~ereupon altered the return Iry striking out the first 
and entering "Sot takcn." 

'I'he counsel for the plaintiff nloT cd the court to initruct the 
jury that the process ill the ~ ~ a l i l e  of Pool v a e  m i d  and did not 
authorize the arrcst of the plaintiff; or if that were not so, that 
it  was illegal to detain the prisoner on it. after tlw creditor had 
directed hinl to be disc.liarged 11pon thc p a y ~ n ~ n t  of f rw ,  arid the 
offer to pay them. The court held that the proce.:: v a s  valid 
as a en. so. and authorized the arrest and detention of the plain- 
tiff. But the court further informed the jury that. nhetller 
that  were true or not, the other r n .  sa. in favor of Jones, though 
in  the hands of the defendant and not in those of his deputy, 
Hunter,  71 ho u ~ a d e  thc arrest, o r  kno7v11 to him 01' tlie gaoler, 
yet justified the defendant in this action for the arrest and 
detention of the plaintiff until he gare  the bond for his appear- 
ance, ~ r h e n  he was discharged from custody. There was a r-er- 
diet for  the defendant, and after judgment the plaintiff apppaled. 

Henth for plaintiff. 
Iredell for defendant. 

210 
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XCFFIX, e. J. The judgment must be affirmed, without ref- 
erence to the point of the validity or invalidity of the justice's 
execution; for, admitting it to be void, get the other n a s  a full 
authority for all that was done, as the validity of that is not 
questioned. As to it the objections are that the plaiutiff was 

not iliforr~led that  he was arrested 011 it ,  and, ill fact 
(301) that  he was not, for it was in the hands of the defendant 

himself, and was not then known to the plaintiff, nor to 
Hunter, who made the arrest. But that is not a t  all ~liaterial, 
for if the officer expressly declares that he arrests ulider an 
illegal precept, and on tliat only, yet he is not guilty of false 
iniprisonn~ent if he had, a t  the time, a legal one, for  t h ~  lawful- 
ness of the arrest does not depend 011 what lie says, but what 
he has. Y. c. Kirby, 24 N. C., 201; S. c. Elrod, 28 S. C.. 250. 
Cl~doubtedly, if the gaoler had discharged the plaintiff, the sher- 
iff would hare  been liable for ail escape on Jonei'  execution; for 
the gaoler is the sheriff's deputy, and bound to t a k ~  notice of 
the writs in the hands of his superior, and a d e t e n t i o ~  by the 
gaoler is justified, if one by the sheriff himself would hare  been 
by the same process. K o  doubt the t u .  scc. from the ('ounty 
C'ourt caused the defendant to order the gaoler not to let out the 
plair~tiff without notice to him, as he knew it was his duty to 
drtain hi111 until he paid that debt also. I t  ~ o u l d  l ~ a ~ e  been 
more creditable to the defendant to hare  left the n r i t  11it11 the 
gaoler, so that the plaintiff uiiglit hare  had his discharge ill the 
defendant's absence, upon p a p e n t  or giving bond. But lie \\-as 
riot bound to do so, and, in his own hands, it justified the de- 
fendant's servants in a r r ~ s t i n g  and detaining the plaintiff. The 
subsequclit alteration of the return, though very ilnproper, can 
make no difference, for it n.as made after the plaintiff TI-as let 
a t  large, and cannot affect thc process as all authority for his 
arrest and detention, while he was in prison. To tliat purpose 
it n a s  sufficient, whether the sheriff made a true or false return 
on it or none at all. 

PER CURIAX. Judgment affinned. 

Cited: Htriles 1 . .  Iriyrcim. 41 S. C., 479 ; S. 1 % .  T,lct:. G.5 N. C.. 
505; ,C. 1 . .  . I U I , I P C ,  SO S. C., 372. 
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_IPPEAL from the Superior C'ourt of Lan- of ( ' I . X R F : K J . A ~ I ,  a t  
Spring Temi,  1548, h'ai1e.y. J . ,  presiding. 

This was an action of debt upon a bond for the p a p e n t  of 
$750. dated in Jnlu.  18-43. to viliich the defendant nlcaded the 
general issue. It was conliiienced in the County Court and 
carried by appe:tl to the Superior Court, in wliich it v a s  tried 
at Curriberland on the last circuit. I n  support of the nffirm- 
at ire of the issue the plaintiff called the subscribing nitaess, 
who testified tliat 011 a certain occasion lie n a s  riding along the 

, public road ill Culiiberland County, and saw the plaintiff and 
defendant seated on a log by the roadside; tliat the plaintiff, oil 
seeing him, relilarked, "Let us have a vitness," to which the 
defendant assented, and, after acknovledging the execution of 
the bond ill questio~l, handed the n itness a pel1 illid ink, n it11 
which he iubscribed his riaiile to the i n s t r u ~ ~ ~ e i i t  as a wit- 
ness. H e  was the11 asked 117 the defei~daiit's counsel (303) 
whether his tcstiiiiony then n a s  not different from what 
i t  xvas in the County Court, to whicli lie rclllicd thnt ~t n as not. 
H e  stated further, on his croqs-esanlinatio~~, that tlic defe~idant 
Sullirall said tliat the hoild nag giren for tlic plaintiff's interest 
in his ii~otlier's estate, notes and other things, and that h r  non 
owned all that Edwards, the plaintiff. r a s  ~ o r t l i ,  and nonld 
soon on11 him. The witness stated further that, at the ~ i i ~ ~ e ,  
there were illany papers lying on the ground i ~ c a r  the partie.. 
Nuch conflicting testimoliy v a s  tlmi giuen on both \ides rela- 
t i re to the handwriting of the defendant Sulliran a i ~ d  the cliar- 
acter of the witness Bryant. 

On the part of the defendal~t on? Richardson waf then i ~ ~ t r o -  
duted to prove that the nitnt~sq Brynnt hwd gi\ PII testilnori~ on 
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the trial in the County Court different from what lie gave on 
this trial, but he xvas objected to, because he said that he could 
not state the substance of all Bryant's te~tinzony 011 the former 
trial. Tlie court nevertlieless permitted him to state that Bry- 
ant  swore on that  trial that Edwards and Sullivan were seated 
near the root of a pine, and had a jug of whiskey betmeen them, 
~vhereas on this trial he had stated that  they were qeated on a 
log, and was d e n t  as to the jug of whiskey. 

I l le  defendant nest offered in eridence a deed from Edwards 
to him, Sulliran, purporting to hare  been executed in Xay,  
Ib-22, and to conrey, in ro~isideration of the s11111 of v.5 paid, all 
Ednards '  interrst in the estates of both his father and mother.. 
Tlie deed was offered for the purpose of slioning that, a t  the 
date of the bond sued upon, Edwards was insolrent, and also 
for the purpose of contradicting and discrediting the witness 
Bryant. And the defendant offered further to establish the deed 
by proving the handwriting of the subscribirig vitness thereto, 
n-110 l i ~ e d  out of the State. The plaintiff objected to the intro- 
duction of the deed in exidence at all, and he further objected 

to its being receired upon proof of thr  limidnriting of 
(30-1) the subscribing v itness. but thc court 01 erruled both 

objections and r ecc i~cd  the e~-idmce. The defendant 
then proposed to prove by one Thonlas that he. the witness, 011 

a certain occasion pending this suit, applied to the witness Bry- 
ant  for some money which Bryant oned hiin, and that Bryant 
said, in reply to the application, that lie had no money there, ' 

but that lie had a good manr- nitncss ticlicts in this case. and if 
the wi t  r e n t  as he expected they ~ o u l d  be fa t  tickct. for him. 
Tlie testilnony n-as objcctrd to by the plaintiff, for  the reason 
that. if it  r e r e  introduced to iuipcacli tlic nitrless Brya l~ t ,  it  'vas 
iliconlpetent, because he had not hecn prm iously asked nlietlier 
he liad made such a statelllent to the witiiess Thomas, but it n as 
adnlltted b ~ -  thc court. -1 rerdict n a s  returned for the defcnd- 
ant ,  and a new tr ial  being moved for and orerrnled, and judg- 
nicllt g i ~  nl, the plaintiff appealrd. 

D. Reid for plaintiff. 
Hustcrl and U'. S r i ~ ~ ~ l o i / '  for defendant 

BATTLE, J. I t  seems to us that there is no difficulty in any 
of the abjections to testin1on~- madc by the plaintiff, except the 
last. The first objection is directlr and fully ansn~ered by the 
case of Ingmnz r .  TT'rrtPin c .  18 S. C., 442, where it n.as held that  
to impeach the credibility of a ~ ~ i t n e s s ,  bv proring that he 
sulore differently as to a particular fact on a fonner trial, i t  is 
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not necessary that the impeaching witness should be able to 
state all that the impeached witness then deposed. I t  is suf- 
ficient if he is able to prove the repugnancy as to the particular 
fact with regard to which it is alleged to exist. 

The deed from Edwards to Sullivan was certainly competent 
for the purpose for which i t  was offered. The mitness Bryant 
had stated that, at  the time he subscribed the bond in question 
as a witness, Sullivan told him that it mas for the purchase 
of all the interest of Edwards in his mother's estate. 
The deed, then, was material to show that Edwards had, (305) 
at that time, no such interest to bc the subject of a con- 
tract, and also to show the falsity of the witness Bryant or the 
frailty of his memory. The cases of S e l b y  11. C l w k ,  11 N. C., 
265, and Bethel v. Moore, 19 hT. C., 311, without adverting to 
others, show that the proof of the haildnriting of the subscrib- 
ing witness who lived out of the State was sufficient proof of tliv 
deed to justify its introduction. 'l'Eic. last objection raises a 
question of much practical importance, relatire to the manuer 
in which a witness may be irr,penc!led for a supposed bias in 
favor of one of the parties to a suit. The question is whether, 
after a witness has given his testimony for the party who call5 
him, another witness may be asked by the adverse party to 
state whether he has not heard the first witness make a state- 
ment or declaration showing his bias, feeling or partiality in 
favor of the party who has rxamined him, wifhont having first 

I asked such witness n~hether he has nxidc such statelllent or dec- 
laration. We think that this question must be a n s ~ ~ e r e d  in thr 
negative, both upon principle and upon the authority of ad- 
judged cases. The only legitimate object of a trial is the ascer- 
tainment of the truth of the matter in issue between the litigat- 
ing parties, and all the rules which are or mav be established 
for conducting its proceedings, particularly for the manner of 
examining, cross-examining, attacking and supporting witnesses, 
ought to have this great end in riew. ,2mong these rules there 
is scarcely one which requires to be settled with more care than 
that which is intended to regulate the mode by the credi- 
bility of a witness, either while under examination or after his 
examination has closed, may he impt.achcd. It is undoubtedly 
necessary and 1)rol)er that the ad~crse  party should have every 
fa i r  olq>ortunitp, by cross-examination or otherwise, of testing 
the fairness and impartiality of n ~X~itness offered against him, 
as well as of inquiring into the extent and accuracy of 
his meinory, his opportunitieq cf  observation and the (306) 
respectability of his character. Rut such witness ought, 
at the same time; in justirc,both to himself and to the party 
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nho  calls liinl, to be protected from having his testirnoily a i ~ d  
his character inisrel~reselited and misuilderstood by the intro- 
duction of evidence oil a sudden and by surprise, which from its 
Ilatliri3 he could not bc expected to collie prelpared to l i w t ,  and 
which, had he bren ap1)rised of it, he could easily and .;atis- 
factorily have explained. Of such a character is tlw t . \ i dn~ce  
~ r h i c h  is offered for the purpose of showing by the s b t e i ~ ~ c i i t  or 
declaration of a vitness made prerious to the trial that hc has 
all undue leaning towards the party who has called 1ii111. This 
k i d  of testimony partakes in many respects of the charactrr of 
c.ollatera1 eridence. *though froin its bearing directly up011 the 
cause in affecting the credibility of the witness it iq cxempted 
from the operation of the rules relatire to testinlony pm.cl- col- 
lateral. But being in nlarij respccts collateral, neither the wit- 
ness nor th? party who calls him can b~ expect~d to he l ) ~ y ) a r e d  
to iiieet and explain it, and therefore ought not to he required 
to do so unless tlie attelitioll of the vitlless is draw11 to it by a 
question put directly for that purpose. Accordingly, n c  fiild it 
5tateCl by all the jlidgfs of Eilglai~d qn the Queen's trial, 2 Brcd. 
and Bing., 314 ( 6  Enp. C. L., 130),  that it  is thc usual practice 
of the courts below. and a practice to which there is 1 1 0  escep- 
tion, that  if it be intended to brink the crcdit of a witnt~cs into 
questioii by proof of anything that he may hare  said or de- 
clared, touching the cause, tlie IT itness is first asked upon cross- 
exanlination ~ h e t h e r  or no he has said or declared that ~vhich  is 
intended to he proved. The aanie qnestioll n:w decided 1117 this 4 

Conrt in S. I * .  P t r f t ~ r s o t ~ .  24 S. C., 3-16, 111 that rLa+r t!le de- 
felldant's colmsel prol)oscd to i11troduc.c z r  n itness to pisow that 

Jacob and Daniel Cluck. nlm had been esaurilred for t h ~  
(307) State, had told 11iiil that thr  prosecntor had pnid them 

for coi~iine from Telll~essce to this S ta t r  a. nitnrsses. 
r 7 I hese u-itnesses had been IlreT iously aqked, on i~ro.wexamina- 
tion, ~vlicther tlle prosecutor had riot paid thenl, hut they had 
11ot bee11 aqked nhether  the^ had ;;o stated to the clcf~ildant's 
vitneqs. 'The testimony was objected to ~ 1 1 d  rrjectcd b r  the 
rourt. After his convictiol~ thi, rejection of this teytimouy 
formed one of the ground. on ~ v l ~ i c h  the de fmda i~ t  based a 
l~iotion for n nen- trial. But tlle motion was overruled in the 
c20nrt below, and the decision was sustained 011 an appeal to this 
('ourt. .Tudqr ( k r s ton ,  in de l i~e r ing  the opi~lion of the Conrt, 
after remarking upon thc character of the testimouv a ~ ~ d  the 
1)urpose for which it n-as properlr adniiqsible, to wit, to 11111icach 
tllc credibility of the witness. compared it to the nlode of nttaiak- 
i l ~ g  his credibility b -  1 ) r o ~  ing inconsistent declarations :I. to liiq 
temper, disposition or conduct, in relati011 to the c a u v  or the 



parties, and concludcd by pronouncing, i n  effect, that thc two 
modes were similar, if not identical, i n  character, and therefore 
subject to the same rule. To the samr effect are the remarks 
made by the C h i ~ f  d m t i t  e in delivering the opinion of the Court 
in Pipkin c. Bond, 40 N. C., 107. But it may be objccted that  
if the adverse party fail, from i~~adre r t encc  or other. cause, to 
put the preliminary question to the vitncss upon his cross- 
examination, he will lose thc opportunity of introducing testi- 
mony irilportant in ascertaining the truthfulness of the witness. 
To this it may be rcl)lird that thc. court rimy, ancl in a proper 
case nlldoubtedly will, permit him to recall the wit~lcss for the 
purpose of asking the imessary question. And if it  bc fiir.tl~er 
objected tliat the n itnrsi may hare  left the court, upon tlir sup- 
position that his attci~tlaricc. is no longer necessary, so that  he 
cannot be recalled, then it u1ay be answered tliat i t  is much 
better for the purpows of justice that the orersight of the party 
sliolild operate to tlie csclnsion of the ii~ipeaching tcsti- 
111ouy than that the w i t ~ ~ e s s  who is proposed to be iln- (308 ) 
peached. aud 111~ party who calls llil~i, should be sub- 
jected to the great injustice whirli mould oftcn be donc if eri-  
denre of this sort could be addnccd without any opport~nlitg 
for explanation being afforded to such witness or pdrtg. 111- 

deed, if there wrrc reason to belicre that the witness had left the 
court by collusion with the party who has in t rod~~ced  him, then 
tlie 1)wsiding judge might, and no doubt would, dispensc n i t h  
the preliminary question. I n  the case bcfore us the testimony, 
which me must suppose was offered by the defendant to  impeach 
the credibility of the TI itness Bryant by showing his leaning in 
f a ro r  of the plaintiff, was received by the court, after objection, 
without requiring the previous question to lor lmt to the v~itness, 
wliicl~ we think was erroneous. 

T'P,I< C'~I:IA \ I .  .Tudq~nmt rcrrrscd, and i c ~ ~ i r r  tle i r o ~ ~ o .  

Pitetl: S. 7.. J l t r t f i c ld .  post, 3 5 2 ;  IIoopct. I.. J l o o t t ~ .  18  S. C., 
420 ;  A'. 1 , .  1TThitc, 30 IS. C., 231;  S. 1 % .  Osrtrr. .id K. C., 506 ;  
Miller r .  Htr11~1. 84 N. C., 227 ;  S. I.. I l ' ~ l l i n ~ t ~ . ~ ,  !)I Y. ('., 602;  
S. c. Pierc~ ,  I ? ) . ,  611  ; S. 1 % .  Dic.7iwso~1, 98  N. C., 'ill ; Floyd 71. 

'l 'homus. 108 N.  C., 96;  Rurne t f  I* .  R. Ti.. 120 N. C., 51!): 3. 7'. 

dlcl~nughl i i7 ,  126 ?;. C., 1082. 
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A i ~ ~ ~ ~ ~ i ~ ,  fro111 the Superior ('o1u.r of T,av of XARTIS ar 
Spring Term, 16-18, Cal i l~rc l I ,  .T. pre,idiuc. 

This x-as an action of ansumpcif upon a c/tratctu~tc ~ t 1 ( ~ 1  z r r f  for 
n-ork 2nd labor done b r  the ljlnintiff for the tcitatqr of the dl>- 
fentla~it.. PICUS, the general issue and the sratlite of liniita- 
tion$. 

I t  appeared upon the trial that t l ~ e  l)lailitifi had lix ecl n it11 
the defendants' testator, senil ig 1ii111 i l l  t l ~ e  (~apacitv of a ~ I I B I I -  

agcr or overseer. from J a n u a r r ,  1929.  until J a ~ ~ n a ~ , v ,  1844. 
Tlic suit n a s  co~ii~iirnced iu S o r c n ~ b e r .  1816. and the plaintiff, 
for the purpose of repelling thc bar of the statntc of lilnitatioiiq, 
called qcrcral nitnciscs to p row ack~ici~rlerlcll~ciit, of i l ~ e  debt 
and pro11ii.e~ to pay it by the te9tator nithi11 I(+ tila11 tlirec 
year, bcforc tlir n i t  na.; isinecl 011c of thric n-itlieqsei tcsti- 
fied that n ?car or  t r o  before the ~tx~tntor 's  dcntl~.  nliich oc- 
curled in A~igust ,  1946, ~ l i c  tehtaror wid  to liil~l that tlic plain- 
iiff had lired n ith liili~ a good while. a i ~ d  I I P  ii~tclidcd lle should 
be paid for hi. $ (TT~CCS.  A \ ~ i o t h e ~  \\itlie-< i tatrd that. just bo- 
fore the I)lail~tiff left the c1iil2loyl1~1it of tlic ti>,tatoi., the lattcar 
told the n i ~ i i c s  that tlic plaintiff'i x-agrz nryc not l i~~ i i t ed .  and 

intc~idrtl t o  111ake hi. co~~~pc~ i sa t io l i  a r  his (the testa- 
(310) tor'i) death. third witness testificvl that the testator 

told him. ill tlic :-ear 18-14 or 164.5. that tlic plaintiff 
had not heen paid for hi.; qer\ i w i ,  but h(, i~ i tn ldcd to pa:- him, 
and 11c holietl. at tlir dav of hiq tlr,ath, tlic plaintif?' nonld ba 
satisfied. A h ~ d  to n four111 ni tnc ,~ ,  lip said, tlie n in ter  hcfore hi, 
drntll. that the plaintiff had. li\ ed 71 it11 liiln a ion~r  time, had don., 
hi111 111orc wb\ ice tlian hc could l i :~ \c  e~pcctci l  fro111 11il11. mid, i f  
hc l i ~ e d .  thtx l~ l a i i~ t i f l  sl1o111d h(1 ])aid. T11~ l~lnii~tiff  n:ts no; 
prwcnt ( 11 an? of tile oivnqions ,lmkcn of 1,: tlita \\ itnclssc,. 

The dcfrndants iil.istr4 that l i o t l l i~~g  71 ni 131.o1 (d \ihic11 rollid 
pre\-cnt the operation of tlic > ta t i~ t e  of lil11it::tiolis The ~oui.1 
charged the jury tllnt to remore the bar crcnicil 111 the statnts, 
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it 11 u,r appear that the testator exl)resuly p r o n ~ ~ w d  to pay the 
plaintiff for his vrvices. or ii~adcx sncll nn cxplic*it ackno~iledg- 
~ i ~ e l i t  of R yuhsistinp dcbt that n proiiii-(1 t o  pay ii~iglit he implied 
from it : that  if tllcl jury hclicred the n itne,ses, t h r w  n a s  proof, 
at leaht. of such ;in acknonledel~~clit of a suh~istiiip debt fro:n 
~rliicli a prol~ii+e to pa>- 111igllt be iniplicd. The jiu.7. m d e r  thi, 
charge. rc~tiirlircl :I ~ e r d i c t  for  tlic plirilltiff' for the ailicunt of 
his nliolc chi111 A nen trial was wored for, becdnuv of uii+ 
direction by t l ~ c  c20urt, ~ ih i c l i  n a s  refuwd. and a jll(lglll('ilt rcli- 
drrcil, fro111 \\.111(~11 the clcfeiichnts appealed. 

T3 I I T I . ~ .  .T. Vt. cannot affirlri the iuclnlnerit in this case witli- ., <, 

out I iolating t h e  ralut: lr~ principles which tlie later decisions 
of this Coilrt hare  establisllcd ul)oii this subiect. I n  Pppbles 1 % .  

I l l c r < o ; i .  1:1 S. C., 367, it  is  said dv the, ~our t ' ;ha t .  ro rake a case 
out of tlit operation of tllr siatntc of' lilnitations. "the promise 
or acknon-lcdgn~ent iirust he an cxpress proniise to p a r  a par- 
ticular wni ,  either absoIutellv or co~~di t ional ly ;  or such 
an adnli+4( 11 of facts R S  clcarly sl io~w, out of the party's (311) 
0x1-11 i~ioutll. that a certain ba1:rilce is dnc. fro111 which the 
l a n  call i ~ i i l ~ l ~  a11 ohligation and proniiir to pay;  o r  that tllc 
partie< are e t  to acconiit, and arc willing ro account and pa>- 
tlie bal:~l~ctx tl~c,n aiccrtaincd." The princil)lcs thus clear17 and 
exl~licitly .tatcd h a r t  heen reasserted rind watairied h r  the sub- 
sequent cakes of L~,r ln / l~r~ooc7 2'. , ~ ' ? r 1 r r 7 7 1 1  ooil 19 S. C.. 3:30: R a i i ~ ~ ~ l  
2'. Lo11,. 25 X. C., 376. and perliapi by other. Tn the case non* 
beforc u. the testimony doeq ]lot dion t h t  tllc tc*tator acknox~l- 
edgc~l that nnr  particular snni was due, thc plai~ltiff, much less 
that  ~ I C  proniiscd to pa7 it.  Tt contail~s no adnlis+ionb of facts 
so aq to shov out of the testator's orr.11 n~ou th  that a bertain 
balmic~c~ n a s  due;  and there is not the +lightest intimation that  
thew \\:I* a n  account hctween tlie 1iartic.i nllicll tlw tcstator was 
nilling to scttle and to pa7 the b:~ln~icc Hi s  dcclaratiori~ to 
w e r ~  n itlie\s lwre I :ignt and indcfinitc: and ~ O I I I C  of them arcJ 
of s i~ch n clinracter to l eaw us -olt~enliat in doubt n h e t l l c ~  
he co~ihi,l,'~x~d t h ~  plaintiff a s  liavi~rg clainls upon lii. ho11nt~- or 
his justice. To lieril~it ' I I C ~  esprcwion~ to wl)cl tlir bar of tlrv 
statute noirld b~ t , 1c.r in d l  11ic PI ily apaiii,ct ~ ~ h i c l i  it n as 
in tended to l)ro\-idc. Tlw c a w  cited hj- the plaintiff'.; counqel 
are dwi.inn+ of 011r 4ster  Statei, and 11o1~ewr lligll itlay he the 



I S  THE SUPREXE COrRT. 130 

re~l !er t  ullici-1 TW elltertain for the courts which niade t h e n ~ ,  n.e 
carnlot perillit tlleni t o  o r e r r u l ~ .  or c \ m  to ~rioclify. those of our 
on-11 Court. 

I E I I .  .Tudgl~ie~~t re1-erscd. and a r c  t t  1 r c' rlt no  WJ. 

a l ~ ~ h ~ ~  fro111 tlic Slll~t>rior ('ourt of La\! of TV%~HIXGTOX. 
:tt Sp r i~ lp  Terlil. 1948, ,\'1 f l l e  .7 . pre4dilig. 

Tliis is : i l l  actio~l c f dcht to recoTPr $300 a s  a pen:dty in- 
rurrcd bg 111~ defrvdaiit for  i l laknl~.  a false return of a writ of 
( c,p1(1\ icil P Y ~ O ~ ~ ~ ~ ~ I I ~ U I I ~ ,  rcturllahle +o thr  Sul~cr ior  Court of 
TVashin~toi~. in nhich  .Jo.;cph Lony waq plaintiff and Joshua 
Long rlef elidant, n.hirli waq deli\ ercd to the defmdan t. then 
Sheriff of J I a r t i~ i  COIIII~T.. Plea, nil  clcbcf .  

T ~ P  r~1 i l . n  way ill t h e v  11 ords : "'I'hi.; n rit came to lialld on 
22 Fehruar>-, lS47,  during the term of i7Izrtin Superior Court 
of Lax. and from that dav ~ m t i l  Fridav. inclusive, of that co111-t. 
1 and 111- dq~u t i e -  \\ere engaerd, -o t1i:rt I could not v rve  wid  
nr i t  on the defcn lallt. n h o  l i ~ - ~ s  fiftem miles fr'1i11 the collrl- 
house, at T i l l i z l~~~s ton .  IIIT placc, of rwidmte ,  and durinz all 
T\ liicli t i i i~c T did 11ot qec the tlcfelldmlt." 

011 the part of the plaintiff c~-idenre. ua-,  g i r c n  tliat dlarilll  
v-a\ a large and 1701mlon~ colint>-, and that thc deferldmit ill t l ~ .  
u r i t ,  .Joshua I.onp, lived about fifteen n i i l ~ ~  fro111 the court- 
liou-r mid in a l ~ u r t  c f the coullty ill nllich it nould hc d i%c~dt  
for tlw --heriff t o  get n del~utv.  but that nmolig the lni~iiher of 
I I C ~ ~ O I I S  atteiidilig Xar t in  Court that  ncek it n :i.: highly I1rolla- 

ble that he might hare  procured somc one to execute the 
f 213) n rit as a d e p u t ~ .  I t  T i m  agrced that TT'ashinpton S ~ p e -  

rior ('onrt began oil Xi ndav. 8 March, 1847. 
The  court instructed the j u r ~  that the defendant n7as boil~ld 

to procure and hare  a t  all times deputies in n u m b ~ r  suficimt,  
with himself, to meet the exigencies of his officc.; a l ~ d  if t h y -  
he l ie~ed that the defendant could hare  executed the ~ v i t  11il11- 
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self, or  could Lare procured ally one to execute it, by the use 
of reasonable and proper diligence, i t  was his duty to do so, and 
failing to do so, tllc return would be false, and he mould be 
liable in this action, notwithstanding the defendant and thr  
deputies which he had wrre engaged in  attending thr Superior 
Court of Martin from the time thc writ came to his hands until 
i t  was too late to execute it. 

There was a verdict for thc plaintiff, and t11r d c f e ~ ~ t l a ~ ~ t  
inorcd to set i t  aside and for a cctlirc? de T L O V O  for error in thc~ 
instructions to the jury. But the court refused the i i io t io~~ a ~ l d  
gave judgment, and the defendant appealed. 

Ileath for  plaintiff. 
Riggs for defendant 

HITFIX, C. J. The act of lZssell~bly imposes two duties 011 

sheriffs i n  respect to process comiiig to their hands. The one 
is that  they shall malrc due return of it under penalty, for not 
making such return, of being amerced $100 by the court, 011 

motion, for  the benefit of the persoil griercd. The other is  that 
they shall make t rue  return, under a penalty for every f a l s ~  
return of $500, to be recovered by action of debt, on(, nloiety to 
tlic party grieved and the other to him who v i l l  SUP for the 
penalty. Rev. St., ch. 109, sec. 18. Upon tlic, c.onstruction of 
thr  act the opinion of the Court differs from that entertained 
by his Honor who presided at the trial. The rcturn mav not 
be a due return, perhaps; and thus it may fall xi thin 
the first branch of the statute, for  anything to be said to (314) 
the contrary in this case. But we think rerv  clearly that 
it is riot such a false return as is meant in the statute, so as to 
make the sheriff incur the heavy penalty of $500. T o  have 
that  effect i t  must be false in point of fact, and 11ot false mrrcly 
as importing, from facts truly stated, a wrong legal conclusion. 
The act was designed to punish sheriffs for putting 011 process 
deceptire returns, such as mislead the parties in point of fact 
and baffle theill in the. rxecution of their process. I t  may be 
true in this case that the sheriff mould be liable to the action of 
the plaintiff i n  the writ for not executing it, or for an  amerce- 
ment for not making a proper and legal return. Rut i t  does 
not appear that  any part of the return, :IS made, is untrue as 
to the matter of fact. No evidence was given of the n u i n k r  
of the defendant's deputies, o r  that he or any one of his d e p u t w  
could, without a dereliction of duties prcriouslv incurred to the 
court, have gonr to serve this writ during tern-time. Without 
such evidence t l l n ~  is n presurnptio~i in favor of the return as  
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to the truth of the facts stated in i t ;  and thereforc it is to be 
assumed that the x r i t  came to hand, as stated; that the term 
of the court began and continued, mid the residence of the de- 
fendant In that suit was, and the cngagcments of this dcftndant 
and his deputies vere, also ah btated. If  so, the return. though 
it may be legally insnficient, is substantially true in fact, as  
what follo~vs-"so that I could ]lot serve this n r i t  on the defend- 
ant"-is barely a conclusion or inference from the preceding 
facts, and purporta only to be so, and could not deceire the 
plamtiff as to the acts of the sheriff or  with respect to his re- 
course on him. Thc counsel for the plaintiff su1)po~ed the case 
to fall within those of I,cn/lf 1 % .  F,emt~(/ti, 29 S. IT., 31'7, and 
IInitrcr 1 , .  IIcrmptoiz, lb. .  332. But they are not at all alike. 
The returns in  both of thosc raws nc re  directly false in point 

of fact. I n  the luttw vase there was a return of 71011 es t  
(31,;) z ) i r~u t~ i s ,  nhen thc .!lc,riff or his deputy. which i. all one. 

had actually been 111 c20n\ erbation with the drfcndant in 
l ~ i i  cou l i t~ .  -1nd in tlic for~ilcr. n ithout returning t l ~ c  day of 
rccc i~ing tht. v r i t .  and conc.luding from it that  "SO the n-rit 
v-as not 111 t i ~ n e  to be ser\etl," the sheriff took upon himqelf to 
state the fact dircctly and po4ti\ely, "too late to esccutc," wlwn 
in truth the writ n.ai in his 11u11ds vventeen days, as prowd on 
t l ~ c  trial. Hot11 wtnrn. mere, tilerefore, prored to he false, and 
the plaiiltiff n a s  cntitlcd t , ~  lwoyer. But here it i. quire other- 
n-iqe; for. a<  far  nq ~110~~11 on the trial, not a s ta te~~ient  in the 
rt3tnrn, ~ ) l ~ q m r t i n g  to lw :r -tutnllent of n fact, n as in thc least 
IllltrUC. 

P L  ' I  I .  .Jlldgllle~~t r w c r d .  :111d 7 c ) ! ( I  ( ( 1 1  t101?0. 

;\PPEAI, from the Superior Court of L a x  of PERSOS, at 
Spring Terlll, l%S. P r a ~ a o i ~ .  J.. presiading. 



The drfendal~t  Tras conr icted ~ p o l l  an  i~~dictineri t  ~vliich (316) 
charged that he and another mlla~rfully,  forcibly, inju- 
riously. and IT-ith strong hand, did break and enter into a certain 
kitchen of J .  Y.. he, the said J. D., being then and there in 
peaceable and quiet possession of the sanie; and having so as 
aforesaid broken and e n t ~ r e d  illto thc said kitchen, then and 
there being in the actual posbcsqion of the said J. D., unlaw- 
fully, forcibly, ilijuriouslp, and \\it11 strong hand, did then and 
there conti~iue and remain for one day, tlie said J. I). being then 
and there actually present and forbidding tllem so to do. The  
indictment concluded at coinlilorl lan ; and, on inotioli of the 
defendants' counsel. the judg~~len t  was arreitcd, mid an appeal 
was taken for the State. 

I t t o r r l e y - G ' e i i e ~ d  for the Starc. 
E. G. R e a d e  for defeadants. 

R ~ F F I X ,  C. J. The reawn for the motion in arrest of judg- 
::imt is iiot stated iil :!lo rLmrc',, grid the Court does not p ~ r c 4 x ~ e  
any. 

Since Bat11 1 1 1  ct's t a w ,  cited ill S t o ~  r c c (!A('.  3 Bur., 1699. and 
Tl'ilson's case, 9 T .  R., 357, it seems to hare  heen considcred 
settled that for a violent entry into the possession of the home 
of another, laid to be done m n t / ~ r  f o r t i ,  an indictnirnt viill lie 
at common lav .  The latter was a ~ o l ( w m  decision on denlurrcr. 
I n  this State the doctrine has bem adopted. I n  S. I.. F o ,  f .  20 
lT. C., 332, it nas,  indeed, held that  the indictment not 
good which charged only that the defendants broke the vindow 
of the prosec.uto~'s 21ouse, thouah laid 7tl i71r ti f o r t i ,  because the 
facts t hemse lw~  only arnorl~~tcd to a cir il t r c ~ p a w ,  and not to 
a bwach of the peace. ]lor tended directly to it nor to the terror 
of the ownsr, a.: they might do if the onner nere  present. But  
it was distinctlv laid donn that "the r io lmt  taking or with- 
holding of the 1maeision of a illail's houqe iq a public 
off~rise," ant1 r h r ~ t  "stronp hand" iq technicall~r appro- (317) 
printe to dc . im~ar~ the deqrrr of ~ io l encc  n-hich renders 
i t  so. I n  the language of Lo, tl T<e?ryon in TT'i lwti 's r i r s ~ .  "God 
forbid that quch an  act should not be an indictable offense. 
The pear' of thc v h o h  c o m t r ~  ~vonld be endangered if it  iwre  
not so." To t l i ~  decision of this Court, just citcd. arc to be 
added the subsequent C R R C ~  of 6'. 7%.  Y o l l o k .  26 S. C.. :3O2, :riid 
R. T .  T o l e i ~ i . .  27 S. C.,  452. which are in point. 

,Ifter tliosr vases n e  rallnot quppow the deciqim ot tlw Supe- 
rior Court n:ls 11iade 111mi1 tlir groui~d that the act laid in the 
indictnle~it i q  r ~ o t  n i l  offense, if done h~ a \trangcr and mere 

?:<I 
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x r o i ~ g d o ~ r .  l n d ~ r d ,  the couitiel here takes a different objec- 
tion, and i i~ fo r i i~s  u, that u lml  t l~a r  the ludgr~lent \\a? arrested 
by his Honor. It I \  illat it does not appear upon the indict- 
ment that the cletcl~dauts were 5trartper.i and nrongdoers; and 
thcreiore thcy illav ha re  been the onners of the house and had 
the r q h t  ro enter a <  the- did. The objection is foui~ded on the 
passages i i r  1 Ha&. P. C. R.. 1, ch. 28, ST. 1, and 4 El.  t om. .  
148, that at eoittlltoi~ Inxv one diiwized ha\  a H 1-lg11t to erltchr iwto 
his lallds bv form, i f  he can do so uithout co~nltiitting a batter) 
011 tlie p ~ r i ~ l i  in posscssiol~. I t  is not 11~ces\r?ry to ra- liere liov 
that ib, but n e  may l e a ~ e  it to he decided wlien the questioi~ 
shall ariie. a, n a s  done in Rct r3. 1T~~lao11. For,  adii:itting that 
doctriilc, tlte i n d i c t ~ ~ ~ e n t  i,i ~uificicilt nithout a direct r iegat i~c  
aT ermelit that tlie clcfeiidaiits had no t i t k  to the land,. In gem 
eral, ncgari~-e ar-cri~tcnti are ilot I I C ( T ~ S L ~ ~  iu 1)leading. mile+\ 
to I I I V ~  wnie escepti ,~n or pro\i io ill a itarutc. (1 C'liit. C'. L .  
282) ; and ll'iisoiz's ( use  i, a direct nurliority tltat the indict- 
ment i5 good in thib case n i t l~ou t  it. Thc~rc~ tlic iiidic.:il~c.nt 
c h a ~ g e d  that the defendant? ' cciiitr r c  terll /I ic~i ti i ,/ / / ; I  lou\l y ulirl 
i tzf l i  5flo1zq l e a ~ ( d .  eutered into a ccrtnii~ 111ill : I L I ~  land, ai~cl 
l o  1 1 1 P O  f 2 .  I . .  t v i t l~ou t  any other 
reference to rlle defe~idant's right ; a i ~ d  tlie Court said, wlicit 
speakiug cf  the passage iii I - Iawki i~~,  tliat, it  ;rppeariiig b-\ the 

indictment tliat the defendants u ~ ~ l a r i ~ f ~ r l l y  elitered, the 
( 3 1 b )  ('ourt could 110; iatclnd t l ~ t  t h y  had an>- title. If they 

had, and that would p r e ~  w t  their ~11tr .r  upon tllc prose- 
cutor's 1,ossession froni being an offense. it n a, matter of de- 
feiise up011 eridmce at the trial, and, a s  tllc caw colues here, x e  
itluhr ~ ~ r c s u i ~ ~ e  they s l i o ~ c ~ d  no titie: otherwise t h e -  would haye 
brought up  the question ill a differwt for~li .  I t  was erroneous, 
t l ler~fore,  to arrest the judg~ticlit; a i ~ d  this iililst be certified lo 
the Sulwrior Court, that s en te~~ce  lllay bc giren 011 the rerdict. 

PEN PI-RIAY. O r d e ~ e d  accordingly. 

C i t ~ r l .  S. 1 % .  Ross, 49 N. C., 318: S. 1%. .l/o\\c/ic~r. 106 S. C'., 
497. 
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(320 ) groultd that the court rejected proper e\-idencc ; and, 
after. a refusal and judgnteitt, lie al)peded.  

I? 1 I . J .  Thc Court i>  under the necessity, tltoneli re- 
l u c t a n t l ~ ,  of affirining the judg~ntnt .  

Tt is easy to conceirc tlmt the con~table niay h a ~ e  given to 
111c dcfcndant, nlio n a s  then sick abed and niiqht not h a ~ e  read 
tlic paper or beell in a ccnditiort to judge for hiinself, such infor- 
~ ~ i a t i o n  a? to the tenor of tlw mdomenlent and the hand~vrit ing 
:IS nould leaw no doubt on tlic 1ni11d c'f the defendant that the 
\r-orl> n e w  nri tren by the plaintiff. and purl~orted to be an 
as+l11~11t of tlte i~ote-by the dcfciidant to the plaintiff. That  
l)rolmhilit\ i+  rendered quite styor12 1,- iltc circunistaltces thar 
the n.itncw delmed that ile thought so at the time, arid to jk out 
t h ~  varrarlt accordinqlv If, then, the defendant, under tliose 
c i r c i n ~ ~ s t a i ~ c v ,  l~o~tes t ly  bcliercd so from the decbration5 of the 
plaiittiff's ngcnt, and, soon afternards. before he ~ m s  better in- 
fornied or had rlie opportunity of inquiring into tlie truth from 
the plaintiff-then out of the State-he spoke the slallderous 
~rords .  lie noulll certainly be less culpable than if he had framed 
the tale of his o~r-n in~cli t ion.  or  even had receired hi5 iinpres- 
\;on f ro i~i  a source a p p a r c n t l ~  not entitled to so niuch confi- 
dence. But, a d i ~ ~ i t t i n g  all this, yet the judp ien t  mn>t stand, as 
the ( 'ourt cannot proceed on probabilitieq of tllir sort, and as- 
. ;L I~ I I~ , .  because the rcstinioii~- of the witner> iliight, tliat, there- 
fore. it would l i : ~ ~  e been of that character. On tlie cmtrary ,  
the 1)rc~un1ption of l a v  is  fa^-orable to the juilpliient, tliat it is 
riglit, n l~ t i l  the coiltrary appear;  and it is incun~bent on the ap- 
pellant to show affirniatirely that there is error. To do that it 

is not il~fficicnt to state in the exception tliat the de- 
(321) felidant offered to p row "the conrerration tliat took 

place hc twee~~  the witnew .and thrl defendant at tliat 
timr"; h i t  it is ohriouslv iiidispe~rsable to set out what the con- 
versation mas \~llicll i+ i q  allcqed the court erred in  rejecting. 
Without putt ine d o ~ r n  the con~ersation it callnot be qeen tliat 
it r a s  competent or  relerant, or  tliat a prejudice could hare  
:iriqen to tlie defendant by escludiag it. I n  other words, vihen 
the error asiigned iq in admitting or rejecting eTidence, tlie ex- 
ception inurt iet out the evidence itself ~vliich v a s  improperly 
arln~itted, or offered arid improperly rejected. 

A h o t h e r  error m s  urged in the arg~inient. ~ ~ a i ~ i e l v ,  that the 



K. C.] JUXE TERX, 1848. 

plaintiff's evidence did not support the dcrlaration, bcuuse the 
latter alleges substantially a charge of forging a note purporting 
to be ruadc by the defendant, while the cridence leaves it uncer- 
tain whether the charge was not one of forging an  endorsemmt 
of a note by the defcndnnt, which is a different foi-gcry. But, 
for siniilar reasons, tlic Court cannot smtain this objection. 
It was not raised on the trial. The exception is exclusively to 
ruling out the evidence. The C'ourt cannot lmom but that 111uch 
other evidence r a s  g i r m  as to tlie speaking of the words, and 
must 1)resuine there was, if n ~ ( ~ ~ s a r y  to s111)port tlie wrdict .  I t  
has been frequently decided that it is not necessary to s~qjpor t  
the verdict by slioming a sufficic,nt case made on the trial to 
justify it ; and that  the j u d g n ~ ~ t  nlu.;t stand, in rcspcct of mat- 
ters d e l i o ~ s  the record, unless by rxception it appear that the 
c.onrt erred in  point of law in rcrriring or rejecting e~ idenre, 01. 

giving or refusing some dirc.ctio11 to thc jurv. 
PER C r ~ ~ a a r .  Judgment afirnled. 

1. A case was brought froill the ( 'ount~ to t11c Su1)crior C'ourt by 
rertioral-i. After thr, t r i ;~l  of the i w w 4  in  the Sulrwior ('onrt 
the npgellant's surcticq at tht, s,urrcl tcr111 su-g~stcd his death. 
but the court. ~~otrritliqt:uitli~ig, g:lrr Jntlglumt ;ryainct them for 
the costs, tlir rert1ic.t linving been ag:~iuqt t l~r i r  1)rincil)al: ZIcld. 
that the judgnrent n n s  right, fi1.7t.  lw*nusc the wr~t ies .  not be- 
ing parties to the wit. had no right to in:~ltc tlir wggrstion; 
scc.o~rl ly ,  hc~xust., n u  the issues had jnqt I ~ I I  trietl. it must be 
:issnnlrd tli:~t thr tlc:~tli 1l;rtl t:lhw 11l:rcc' dnrii~l' the trrul 

2. A separate j n d r ~ n ~ n t  I I I : I ~  he renilcrctl nz:ri~!st tlir \urc+ic.s on a11 
appeal bo11d or the judgment ]nay hc : ig ;~i~~st  t11r.m jointly wit11 
their grincil~l .  

APPEAL from the Superior Court of Law of PTTT, a t  Spring 
Term, 1848, C a l d ~ u e l l ,  J., presiding. 

This was an iasue of d w i x a u i t  v e l  nopi, made u p  and tried in 
the County Ccurt, where a rerdict was found in  faror  of the  
propounders of the will. Tt was afterwards carried by the 
cawator,  Ransom Woolad ,  to the Superior Corn-t by a writ of 

2:3.7 
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B k ~ ~ r . i c .  -7. TS'e cannot discover any error i n  thr  judgniei~t 
rrii dcjred against the defrn dantq Latham and P ~ r r r .  One of 
tlicir cbjectioii~ to it is that their principal was dead a t  the, 
t i n ~ e  v h n i  the judginent was given, and that it could not requ- 
larlv he entered up i n s t a n f e ~ .  upon the a p p d  l~ond,  xiithont 
irlukine his personal representative a party. Thew arc two 
dccisi~ c, an\n.crs to this obiection. The first is that  TT-c ha1 e no 
judicial k~~on-ledge that tlic princil~al  71-as dead. His  sureties 
x e ~ r  no ~mrt ies  to the suit, and had, therefore. no right to sug- 
qest his death. and the c n t r ~  of their s i i~ges t io~i  mi t l ~  wcord 
is n mere nullitr.  But if this were not so. and the death of the 
principal were broperlr broiiqht to our notice, we are hound to  
aiwnie that he dicd after the commencenient of the term at 
n-hich the issue vas  tried, and n~hen the sugqestion of his death 
was :iiade. U1,on no other ~u~ i ,~os i t i o i i  can the proceedinq of the 
cciirt in trying tlie isme and orderinq the certificate of the pro- 
hate to be sent to the Cloimty Court be upheld; for  if the care- 
ator died before the colunlencenient of the t c r n ~ ,  the rcrdict and 
judgnlent were rendered acainst a dead man, and therefore erro- 
neonq. n-hich v e  are not to presume. Anotlier objccti-n to tlie 
judqiiient i~ that, supposing their principal dicd after tlir coin- 
inencement of the term, jitdrrment ought to ha re  been rendered 
amillst him as ~vell aq against the sureties upon the appeal bond. 
The p r e r a i l i ~ g  pa r t r  mav pursue that  course if he chooses, but 
is not bound to do so. Hc m a r  take a judgment nqainst the 
principal upon his liability ar a p a r t r  to the suit, and then an- 
other and a separate judqmcnt aqainst the silreties on the appeal 
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bond. I f  he choose to pursue the latter course, thc sureties have 
thereby no greater burthen throw11 upon t h r n ~ ,  and there- 
fore have no right to conq)lain. 

PER CLRIAJ~ .  Jndgn~en t  affirnied. 
(324) 

1. Where eridewc of inconsistent st:rtcmcnts o f  n \\-itl~ess is intro- 
tlnced by the ndrersc 11nrty i t  is lmper to 11crlnit tht. 11:lrtj- \rho 
c.:~lleil the ~ritrlrss to ])rorr other st:~tc~~ncwts c,onforrnins to thc 
trstimon;r- firerr on the trial. 

2. And tlir ~vitness nttnclml InAy himself be es:r~niucd or1 t l ~ t  1)oillt. 

-IPPI~:AL from the Superior Court of T,aw of PERSON, nt Spring 
Term, 1848, Pcamw, J . ,  prcsiding. 

The prisoner was indicted in Granville for the murder of 
James Meadows, and upon his affidavit his cause n a s  rnnovcd 
to Person, where i t  was tried on the last circuit. 

After introducing testimony to show that the d m d  hodp of 
James  Meadows mas found a t  the drawbars, about eighty yard.. 
f r m ~  his dwelling-house, on a certain ruorning in  Sep- 
ternbcr, 1546, much cut, bruised and lacerated, the s o h -  ( 3 2 5 )  
i tor  for  the State czlled as a mitncsq Seth Neadows, a 
son of the deceased. H e  s t a t ~ d  that  he was about nine years 
old when his father was killed; that his father, his sistcr Su- 
sannah, who was about fifteen years of age, sereral other cllil- 
dren, and himself, lil-ed in  a small log house, containing but onc 
room with two doors, one facing the north and the other the 
south, and no windou~; that  on n certain Sunday night in Sep- 
tember, 1846, his father and himself were sleeping in a bed 
near the north door, ~vhile his sistcr Susaimah and the other 
children slept in another bed ncnr the opposite door;  that  about 
two hours before darhreak hc was awakened by the struggles of 
his father, when he saw three men drag him out of the bed, and 
take him out of the house throng11 the northern door, one hav- 
ing hold of his head and t l ~ r  o t l~e r  two of his legs, and he 
thought that  one of thc men who had hold of his father's legs 
was the prisoner, because he mas vellow, was built like him and 
mas about his size. The  witness stated further that  as soon as 
they got out of the door he, being niuch alarmed, welit to the 
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bed nhere his sister Susannah TI-as qleepinp and naked her up. 
and told her that ao111e persons had carried their father ont of 
the liousc. vhen  she made one of the other children get up and 
shut tlie door, ~ h i c h  they had left open. H e  stated further 
tliat it ]\-as a bright liioonliglit night. a d  that lie n a s  well 
arquainted with the prisoner. who v a s  a lon-, thick-set bright 
mulatto. The solicitor then asked the xvitness i f  lie told his 
siytcr, xheu  he \ \ P t  to her bed and xaked her up. 117110 he 
thought it \ \a \  that had c a r r i d  hi< father ont ot tlic house. 
Thiq question n a s  objected to hy the priwncr'. col111~1, hut the 
court p ~ r m i t t e d  the vitness to ansnw,  nhcn 111. w id  that he 
told hi3 sister that some nleu did it. but did not t ~ l l  that  lie 
thought the prisoner was one of them. The solicitor then asked 

the nitnew nhether he told his sister ncst ~ i io~wing  v h o  
(326)  he thought one of them xi.. This queqtion \vas also 

objected to by the prisoner's counsel. The wlieitor then 
reniarlied that  he was ava re  that  the prisoner'. connsel expected 
to p row that  the n-itncsq, although sercral tinlcq interrogated 
upon ill? subject before the jury of inquest, did not state. m t i l  
after the prisoner had bren arrested, that  he thought, from the 
colo~a or other description. that either of the persons nae  the 
prisoner; hut, on the contrary, had stated that he did not know 
]rho tlie perrons n-ere. The 1)riqoner'. counsel adniittecl that 
t h v  esl~ected to make tlie proof as suggested by the wlicitor. 
but t h c -  rontended that altliougll they had the right to impeach 
the nitnew b!- proring that ,  n h e n  on oath or not on oath, he 
had ~ n a d c  itatenients diffel-ent from tl~osc made on tlie trial, yet 
tlmt ~t n a ,  ]lot co~iipc~tmt for tliv Stat(> to iustain hi111 by pro1 - 
ing that ~vhen  not on oath he had liiadc t l ~ c  same statement as 
he had made on the trial. The court permitted the question to 
be aslied, arid the nitnc-i  ankneled that about tlayhreak in the 
~liorning, some tn70 ho11r~ after his fnthor had been tdkell out 
of tlw house. lic told his qiqtcr tliat t v o  of the niiw nere  black 
like negroeq, anil the other x7as a vellon7 man likc. Georqe, tlie 
prisoner. A siiililar qurhtion n-a. l i c ~ ~ i ~ i t t e d  to hc asked, after 
objection, nliether tlic xitness had told olle TITilliani Pliilpot. 
the nest ~norninp,  n h o  h(3 though; it \vai;  xncl Philpot \vas then 
introduced :1nd pcwnitted to i ta t r ,  :~f tcr  ohiec t io~~.  that the n i t -  
n ~ s s  Seth Jfeadons had told him, on tlic ~iiorning the dead body 
x a s  found, that onc..of the person< n h o  cwnniitted the act vat 
rcl lo~v like Georp ,  the prisonc~.. 

The prisoner's counsel then introdwed nituerqes ~ v h o  stated 
that n hen the n itneqs Seth Xcnclon s m r  m d e r  mamination 
beforc the jurv of inquest he v a s  a&ed i e ~ t , r a l  t i~nc -  ~ h e t h e r  he 
knen- ~ ~ h o  took hi< fathcr out of tlic house. to nliich he replied 
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that he did not. They stated further that  he persisted in this 
answer until after the prisoner was arrested the next day, and 
that  he then stated to the jury, 011 oath, that one of the 
persons mas yellow, and that  from his color, build and (327) 
height he took hiin to be George, the prisoner. 

The  jury returned a verdict of guilty. A inotion for a new 
tr ial  was made upon thc ground that  the court had received 
improper testimony, but i t  was overruled by the court. A 
motion in arrest of judgine~lt was then made "because the cer- 
tificate of the Clerk of the Superior Court of Law in and for 
the county of Granville, after the transcript had been sent to 
this (Person) Court, and during the term of this court, and 
after verdict, was altered by the Clerk of the Superior Court 
of Law in and for the county of Granville, under his hand and 
seal of said court, a t  the courthonsc in  Roxboro, i n  Person 
County, so as  to make i t  read 'Clerk of the Superior Court of 
Law,' instead of 'Clerk of the Superior Court, etc.' " This 
motion was also orcrruled, and sentence of death pronounced. 
f rom which the prisoner appealed. 

A l  t tomey-Gencml  for the State. 
R. (r'. IZc~cxde and Gillicxm for  defendani. 

R . 4 ~ ~ 1 3 ,  J. The objections 1 o t h  ad~~~i s s io l i  of tcs t imon~.  
made by the prlsoiwr on the trial, raise t n o  questions for our 
consideration, of which one is subordinate to tlic otlicr. Tlis 
first and main qurstion is  ~ ~ h r t l w r ,  -when a witness is sought to 
be impeached by proof of former st:ltrments, incollsistcnt with 
 hi^ ttstimony on t l ~ e  trial, it  is cornpr t r~~t  for the party or pro- 
eciitol. who has introduced him to proie other consistent state- 
~ n m t s  for the purpose of corroborating him. Upon this qiics- 
tion the English authorities arc conflicting, and it is \-cry dif- 
ficult, if not impossible, to reconcile thcnl. 2 TTnwk. P. C.. ch. 
46, sec. 46, and Gilbert E r i d e ~ ~ c c .  I50 (4 Ed.) ,  followed bv I 
MacINally, 378, and the casc of Luftr ('11 7%.  R ~ p ~ 1 1 .  1 Mod.. 254. 
support the affirmative,  hilt J w d q ~  nrrll~~ i ~ i  his S i s i  
Prizis. 294, doubts of, and ill Pcr1.1, P T ' V  c a s r ,  3 Daug., 242 '(328) 
(20 Enq.  C. I,., 95), dissents frmn the lmsitior~, and de- 
clares for thc negative; in ~ ~ h i c h  it is said that  lie has the sanc- 
tion of the great names of Lords l:edcsdale and Eldon. The 
modern writers on the subject of c~ridencc. in this conflict of 
mitlloritics, hare endeavorcd to effrct a co~nproinisc b r  lnping 
i t  down as a r111s that, w l~en  tlic coiinscl of the opposite party 
inzpntes a design in the n'itncss to misrepresent, from some 
inotire of interest or  fr imdship,  it  may, in order to repel such 
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it is true, is  obriouslp of so weak and urisatisfactory a character 
that  we are surprised it was offered; but having hcen offered, 
alld being of a kind proper in itself, and sworn to by a wituess 
competent to testify in the cause, n e  can perceive no reason why 
it; should have been excluded. 

There is ccrtniuly no prete~lse for arresting the judgment for 
the cause assigned. The transcript of the record is duly certi- 
fied to us, arid it is now perfcct, and we c rn~~ lo t  inqnire how i t  
became so. S. I ) .  K i n g ,  27 S. C., 203. Besides, a judginerlt can 
be arrested only for errors or  defects apparent 011 the wcord, 
but not for such as require to be brought to the notic(. of 
the Court by proof c ~ l i t ~ t i d ~ , .  (330) 

PER CI-RIAAI. No error. 

( ' i t ed :  S .  I . .  Dore,  32 N .  C. ,  470; N i l l s  I-. Cytr?pente~,  i l l . ,  300; 
IIoXe c. E'lettting, ib., 266; Xclrsh r .  Hnrrel l ,  46 N.  P., 331; 
S. I > .  Xcrrshall, 61 X. C., 31 ; Joiies 1.. J o n ~ s ,  80 IT. C., 250; 
S. 1.. Rlnckbum, ib., 478; 8. P .  I.T'hitfield, 92 N. C.. 834; S. I > .  

F~rcrtitrrc, 100 N .  C., 434; Ilurnett  1 ' .  R. R., 120 N. C., 517. 

APPE IT, from the Supcrior Court of Lam, of C R  \VET, a t  
Spring Terni, 1849, DicX., J . ,  presiding. 

Thc  l ~ ~ i s o n e r  mas indicted for tllc innrdcr of T3e11 Shilmiali, a 
slgre, arid mas tried at Craren 011 the last circuit. 

Tlic solicitor for the State exarniilcd, first, a Ilegro (331)  
woiilan slaw, nailled Flom. She statcd that  she was the 
wife of the prisoncr, axid had been so for about six years;  that  
the prisoner, although a slare, was permitted to keep house, 
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and .lie n-as permitted to lire with h im;  that  she and the prii- 
oncr had frequent quarrelq, and sometimes separated and came 
together again : that, some three or four days before the homi- 
cide, the prisoner, complaining that his dinner n a r  not proper l -  
prq):~red. got angry and gare her a n-hipping a i ~ d  turned her 
out of his ~ I O I I S C ,  saying that she should not l i re with him any 
longer : that she then 17-eat to l i ~  e with her niotl~er ; that about 
10 o'clock of the night of the homicide, and aho~lt  half all hour 
before it was con~mitted, the priaoi~tlr came to hcr mother's 
houw and told her. the uitness, that  he intended to kill Ben 
Shininan the first time he saw hiin : tllat a t  the reauest of her 
mother, she and her sister Sophia. a little girl about ten >-ears 
of age. Trent to the house of Ben Shiinnan. which n-as about c 

ten steps distant from her mother's. and ~ ~ h i c h  t h e -  found open. 
v i t h  a good firelight in it. but Ben n-as not a t  home; that t h y  
sat down by the firelight 'and con~nle~rced scving; that shortly 
after Bcn came in, vhen  she told him of the pri~oner 's  threat 
ag:~inst h im;  that Ben then ~ h u r  t h ~  door and lockcd it and 
~ w n t  into an adjoining room and lay donn on a mattress. l e n v  
i11g her and her sister Sophia s e ~ ~ i n g  h r  the firelight; that 
shortly afternards the prisoner came to the do018 and knocked. 
~ i ~ h e n  she asked  rho TT as there," to 117hich he rtylied. "A per- 
son"; she asked n-hat the person ~ r a ~ i t c d .  to n hirh he replied. 
"Open the door, or  I d l  break i t  down": that  he thereupo~l 
did hrcak it d o ~ r n ,  and came in and nalked up to the deccaaed 
arid knocked him dovn with a piece of iron ~ r h i c h  hc held in 
his hand;  that he struck the dcccnsed w w x l  times ~r l l i le  on 
the floor; that she became inuch alariiicd ~ n d  rali to call her 

hrotlicr from her mother's house, and that  her brother 
(33" came in~mediatelv and got the prisoner out of the housc 

of the deceased. 
Sophia and s e ~ ~ e r a l  o t l l ~ r  nitnes,es v e w  tlren examined for 

the State. as to the circunlstance,i at tendil~p the homicide, but 
the tr~timon>- did not materially ~ a r -  the ca.;e made bu the 
statement of the first r i tness.  From their examination it ap- 
peared that the p i e c ~  of iron n-it11 n.hich the blo~i-q ~ w r e  inflicted 
 TI*^. ahout the size of a illan's thmnb, and from a foot to eighteen 
inches Io~rg, a n d  that  Ben died that night froin the effect of the 
b l o ~ ~ i .  

Thc p r i w ~ c r ' s  coun.el then mino~mced the gro1111d. of tlie 
defense : 

1. That  at the tiine tlic hoiiiicide n a s  committed the prisoner 
was laboring under mental alic>nntion to wc11 an e~ tcmt  a- to 
render him incapable of comn~itt inp a crime. 



2. That  thcre had becn, and T i m ,  an adulterous intercour>e 
carried on hetveen Flora, the n i f e  of the pri-oiler, and the 
dcwased, which ~ ~ o u l c l  extenuate the offense to nl;ulslt~ughtcr. 

3. That  the priscmer m s  drllnli nllen thc honlic~dc n as con-  
mitted. and that it was proper for the jury to take his illtoxi- 
cation into coiiridel~atioii as n circumstance to sllon that the act 
\vas not premeditated. 

To show the prisoner's insani t -  and drunkennes,  hi, conme1 
called sereral witnessees, among whom vere  slnrcs H:lrdv :111d 
Danse-. EIardy stated that he had been acquaintccl n i t h  tlw 
l ) r i m ~ e r  scren or eight year,; that the prisoner \\:I\ a houqe 
painter, and he had worked TI-ith him about t ~ r  o cdls : that 
during that time the prisoner n a s  in the habit of talking to 
himself, and frequently s~ iea r ing  as if he were angry;  that  he 
had seen the prisoiler t h ro~v  d o ~ n  and spill liis bucket of paint, 
and heard him the next day inquire  hat had becoine of i t  ; that 
qometimes nhen  he and the prisoner \?-ere a t  work on different 
parts of a house, hc, the ~n tness ,  ~ ~ o u l d  think from the 
loud talk and swcaring of the prisoner that he \\-as quar- ( 3 3 3 )  
reling nit11 some person present, but, 011 inquiring. the 
pri+ol~er n-odd tell him that he naq talking to llimqelf. T l i i ~  
vitlle>> testified further that he san7 the prisoner a t  about 10 3 0  
o'clock of the night n hen the homicide v a s  committccl. and that 
the prisoner x7as then 40 drunk that  he had to k t q  l ~ i ~ ~ i s c l f  
stead\- 1 ) ~  holdiiig onto the fence: that hc seemed to hc crazr 
a i d  not in Ins right mind, and that  he  had no neapon. so far  aq 
thc ~ r i tnc -  snn.  Dauqey testified that hc saw the prisoner 
about 9 o'clock of the night of the homicide: that he n.as talk 
iilp to llimsclf and seemed angry, and at tiiiier talked fooliqhl-; 
that he seemed to be inuch enraged, and wid  hc ~voultl hare  his 
~vi fe  out of Ben's houqe, tonards which he mts then g-oing. Se\ - 
era1 n itnc-se? \wrc then callecl on the part of the State for thc 
purpose of shoning that the priqoner n a s  not in?nne. 

The privnler's counsel then proposed to p row that an adill- 
. terouq iiitercourse had been carried on for some time preceding 

the honlicicle hetneen the deceased and Flora, the n i f e  of the 
priqr~i~cr. :ind insisted that a kno~~lcdec'  or  belief of qnch adul- 
terous iilterc~oilrse by the prisonc1- nould initiqate his crime 
from murder to manqlnl~ghter. The court i*ejected the eridenw. 
The prisoner's coullscl then proposed to p row 11v tlic declara- 
tioi1s-of tlic prisoi1ci~. m:lde some time heforc the l~o~nicicle, 
n.cll R S  by cleclaratiolls imde on the night of the hoi~iicide. that 
the prisoner was h h o r i ~ i g  under ii~ol~o~il:illia on thf *uhj(.cst of 
the adultery of his ~v i f e  nit11 t l ~ c  deceased. The court rejected 
the dcclaratloiis of the prisoner iilade mi ic  tiii~c lwfort. the honl- 
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icltlc,. bur adillitted those 111ade on the night  of the homicide 
aud hefort, i t  took place, to show the state of the mind  of the 

r 7 1)risoiwr. l h c  witllc-5 T l a u s r  mas then examined a <  to t l i c ~ e  
tleclaratioi~i,  n l ~ d  ga7 e the saiile account as  is contained i n  his 

te.tiniony a h o ~  e stated. 
( I )  T l ~ c  court cliargcd the. ju ry  that  if the  fac t?  and cir  

cluiistnilce\ testified 111 tlic nitnc'sses T e r e  lwlicrcd and  
wtisfied thcni b q o n d  a reasonablr doubt tha t  the prisoner qlen 
thc. deccnwl.  then tht' prisoner was guilty of innrdcr. pro.-iclrd 
lie TI as  salic nt the t1111e n-hen he conimittcd the act ; and tha t  
tlic l a n  preslullrd e1 P ~ T  nlall to be sane unt i l  the c o i ~ t r a r y  n a s  
p rored :  that  to e . ; t a b l ~ ~ h  a d e f e ~ ~ s e  oil t h r  qronnd of iliwiiity, 
it must be clearly I)rorcd that .  :lt tlie time of coi i i~i i i t t i~ig the 
act,  the  1)art- accuqrd was laboring under  snc11 a defect of r c a v n  
fro111 di i r :~<e of' tlic mi11d as not to ~ R T P  knonil  the nature and  
qnality of t h r  act llr  n a i  doing, or,  if he did know it,  tliat he 
did iiot knon t1i:lt lie n-a< doing wrong. The conrt i l~s t ruc ted  
the. j n r ~  fur ther  that  ~ o l n n t n r y  d r n l ~ k m i ~ e s s  ~i-onld not csten- 
i ~ t c ,  2 crime, and tliat,  therefor(>, thc  fact of the prisoner'; be- 
i ~ i e  d r i i i ~ k  a dart time hcfore the homicide v a i  coiniiiitted 
TI ould not l e w ' i ~  hi, quilt. if t1lc.y b r l i e ~  ed tha t  he T\ as imle 
hrf'orc, he hccani(> drunk. 

Tlic j u r ~ -  l i a ~ i i ~ g  retired under  the charge of the presiding 
jndge to considrr of their r r rd ic t .  r e t u r i ~ r d  into open conrt to 
d c l i ~  e r  i t ,  n hcreulio~i, o ~ i  inotiori of the. prisoner's coun;el. the 
court o rc l~red  tlint the ju ry  should be polled and  tha t  eacli jnror 
of the palicl s l~onld  a n q n r r  f o r  l i i i ~ ~ s ~ l f  n l ia t  was his  w r d i c t  i n  
this 1 ) r o ~ c ~ ~ i t i o i 1 ,  alld tlir jurors  of tllcl jury aforewid,  1x1~ iiie 
l h n  polled and  crllcd separately aild i n d i r i t l d 1 ~ - .  did eacli and  
- r w m l l v  n l m i  their  oath S R T  tliat the  l ~ r i r o n c r  n a i  qililty of the 
fc,!oilr- and ~ ~ i n r d c r  in  illminer a i ~ d  fonii a <  charged u l ~ o n  111111 

i n  tl:c hill of indictment. 
The, p r i w ~ i e r ' s  comlwl 11107 cd f o r  a i~en-  trial- 
I. R e c a u v  the court rcjcctcd t l ~ e  e7-idci~cr oficrcd to prnTc, 

the adultery of the priiol~er'q ~ v i f e  n-it11 the dwcas-d. 
2. F o r  l i i i s d i ~ ~ ~ c t i o i i  of thc  Court oil t h ~  whject  of d r~ l i ik -  

f 1111ew. 
3. Rcc:lii+e the court rcjccted a p a r t  of tlir idciicc t r i ~ d i i ~ e  

to show that  the prisoner T7-a' laboring uncler m o i ~ o i ~ i a ~ i i a  
i 33,;) nil the whject  of hi. vife'q adn l tn .~*  with the deceawl.  

'The ~liotioii fo r  n ~ i c w  t r ia l  r a s  owrru lcd  h v  thc Conrt. 
n h r r c i ~ p o n  the counrel mored i n  arrest  of the judgment f o r  a 
defect on the facc of the hill of i n d i c t u i e ~ ~ t .  This  n l o t i o ~ ~  n a .  
a1.o orerruled and w ~ t e n c c  of rlcath l)ro~iounccd, froin n.llicli 
the prisolier appealed. 
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B ~ T T L F ,  J .  TVe hare coilsidered the queqtioiir l,rcsclltcd 1)i7 
tlie couriqel for tlie priqoiler in his hill of exceptions n it11 :ill t11:it 
care wild anxiety for a right deciaioil which their inll)oi~tallre. 
botll to the ~)risotler ant1 to the State, iniprratirely d e i l ~ a i ~ d d  
TTe h a w ,  ~ le~e r t l i r l r i s ,  ~ N I I  mlnblc to fiiid ill the error. aq- 
s i~ i l ed  ail) tliilig of nhich the ~lriqoller has n riglit to coillplni~i. 
T11c first exceptioil i~ that the court erred in rcjcctir~p ('the eri-  
dcirce offcrcd to proT e tlic a d u l t ~ r y  of the ~ ) r i so l i c r '~  v l f r  with 
tile dcccascd." Tliiq testi~lionv was offered to ijrorc. ~ o t  tl1~1r 
t l i ~  deceasd na ,  fo~mci bv tllk pr i io~ler  in t h  Let of n d u l t r r ~  
~ r i t l i  his n i f e  at the tiiiie u11e11 the lioinicitle n:i? coul~iiitteti, but 
that "a11 adulterou, ilitcwouric had breil, for qome tiille prcl- 
cwlil~g the hoiiiicide, carried oil b e t ~ w r n  t1lei:i" ; and the comi.el 
i i~iiste 1 that a iiilon ledge, or  c~ en belief, of .ucl~ adnltt ron. 
i~itercourse, by the pnsol ic~.  ~ ~ o n l d  mitigate the crime frow iuur- 
d t r  to nianslalightcr. S o  authoritv has been produced ill sup- 
port of this positioii. and so far  as n e  call learil all the authori- 
ties arc directly againsr it. Hale. Foater. East aiid Russell all 
agree in stating that to extcnuatc tlie offenre the liusbaiid lnust 
find tile deceased in the w r y  act of adultcary n i t h  his viife. And 
s I it i i~ust  be upon principle. The lam extend> its illdulgence 
to a tranrport of passion justly excited, and acting before rea- 
son has time to subdue it,  but not to a settled purpose of reii- 
qeance, no matter how great the injury or gross the insult nllich 
first gare it origin. A belicf-nag, a knowledcc-by the 
lwisoner that  the deceased had been carrying oil an adul- (336) 
terow intercourse with his wife cannot change the char- 
acter of the ho~llicide. The law on this subject is laid do~r11 
n i t h  much clearness and force by Foster, Crown Law. 296 ;  and 
with him all the other ~vr i te rs  substai~tially agree. "-1 hushand 
finding a man in the ar t  of adultery 75-ith liis wife, and in the 
first transport of passio~i killeth h i m ;  thiq is no more than Inali- 
slaughter. Bnt had he kil1c.l the adulterer deliberately and 
upon rerenge. a f t c r .  t l ~ ~  f u ( f  ~ l ~ l d  C U ~ ~ C I ( U ~  cooling t i m e ,  it had 
been undouhtedlv i~inrder. For  let it hr cbqerved that in all 
posqible cases deliberate homicide, 1ipo11 a priiicil~le of rereiige, 
is ~nurder." As. thni .  thr  tridcncc which v a s  offered to ~110~77 
the adulterous interconr,e betveen the 1)risoiier's v i f e  and tlie 
deceaqed could not. if received. have changed the nature of tllcl 
offense, the conrt did 11ot err  ill rejectiiig it. T3ut it is n rg~e r l  
1ie1.c that the l~risoiiei- lind just reasoli, for he lie^ inp that the 
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deceased was ciigaged ill the act of adultery nit11 hi- wife at the 
very time x~ he11 he broke into the house of the deceased a ~ l d  
killed liini. I t  may n r.11 bc doubted nhether tlie t e s t i i ~ i o i ~  give11 
on the trial supl~orts  this I ien of thc. case, hut if it n-ere ad- 
itiittrd that it did, it could hc of no ax ail to the 1)risoner. TT is 
the sudden fury  excited by finding a nlan in the w r y  act of 
.;llanie ~ i t h  his n i f e  n hich ii~itigates the offense of the husband 
nho  kill. his T\ roiiqdoer at the inrtaiit ; but to the offense of one 
n l ~ o  kills upon pas.;loil excitcd 137 a less cause-b- a mere belief 
of the act-the lav allons of 110 iilitigntion. 

The second exception is "for li~isdirection of the court 011 the 
wbject of drunkenness." A\ll the ~ r r i t e r s  oil the criminal lan 
froiii the il~ost a ~ ~ c i e i ~ t  to the liiost recent, so far  as we are anare ,  
dcclarc that r o l u i ~ t a r -  druiikcwiie-s xiill not excnse a criine con-  
inittcd by a iila11. othernibe salle, nliilst acting under its infln- 
ellce. Exell the cases rtllitd i111oi1 b ~ .  the counsel for the pri>- 

onrr, I t e l .  I*.  Xeah i l l .  7 Car. and Payne, 297 132 Ellg. 
(337) C. L., 21-1) ; Re.? 1 .  I'l~cimirs, I ? ) . ,  817 and 750; 1 I~LISP oil 

('riiiiey, 8, all ackiion lrdqe the general rule, but tile. *a> 
that wllcii a legal proxocatioii is prored, intoxicatioi~ illay be 
t a l m  into cc ilqidrratiol~ to aqcertaiil xhether the slaver acted 
from ~ i ~ a l i c r  or fro111 sllddei~ ~)assioii excited by the pro\ ocatlon. 
TThct11c.r the distii~ctioii is a prolwr one or not we clo not 1)re- 
tmrl to .ar.  I t  ha\  bccli dc 115'cd in England ( R e ! .  I - .  ( ' u ,  1011 .  

7 Car. and P a ~ i ~ e .  14;; 32 E I I ~ .  ('. L., 117). and it is a danger- 
ouq o ~ ~ c  and ouqht to be i w e i w d  with great cnution. But 
vhethcr admitted or ]lot. it lias no bearing upon the 1)rebeut 
case. Tlicre is not a particle of t c q t i ~ ~ ~ o n j -  to show that the priq- 
oiler. was acting. or call be suppoqed to have been acting, under 
a I i  vtrl prorocation; and there nas ,  therefore, no cause for thp 
n;)plicatioii of the principle for which the coiil~sel coiiteilds. 

The tliird exceptioi~ is  "1,rcauqe the court rejected a part  of 
the eT idei~ce tending to show that the prisoner was laboring 1111- 
der liionoiiiania oil the wbject of his wife's adultery with tho 
dccc.ased." The t e s t i ~ ~ ~ o n r  offered and rejected TT as "tlie declara- 
tions of tlw nriqolier 111adc. so11ie time before the homicide." Tl'e 
are not sure that we correctly understand thiq exception in the 
cci~nectioii ill 11-hich it n-as 11iade. One of the grounds of Je- 
fense taken bv the nrisoricr \!-as that  he xi7as iiisaile at the time 
when he coiimiitted the honiicidc, and, so f a r  as lye can discover, 
he \!-as allo\wd to introdnee all tlie teqtiiii011~- ill his power to 
sustain it. Of that and of the charge of the judge in relatioil 
to it no c~niplai i i t  is or  can be made bv the prisoner. Noiio- 
iitaliia is oiie ainong the rarious forms of insanity; it  is a par- 
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tial insanity upon one particular subject. As a species of in- 
sanity, it was competent for the prisoner to hare proved it, and 
he was not restricted in his  roof of it so long as he insisted on 
it under the defense of insai;ity. It was not &ti1 after he had 
closed his testiniony on that subject, and also on the subject of 
drunkenness, that he offered the testiniony which was re- 
jected. We do not well see how the one could be sepa- (335)  
rated from the other. The declarations, too, what mere 
they ? Were they statements of facts by the prisoner offered as 
ex-idence of those facts? If so, they were clearly inadmissible. 
Were they wild, incoherent a i d  disjointed exclamations ill rela- 
tion to his wife's adultery, evincing that t h ~ g  proceeded from 
an unsound mind? If  so> the prisoner should hare of-t'erecl thern 
as proof under his defense of insanity, and they would doubt- 
less have been receired. If we are to judge of their llature from 
the declarations which were receired, as having been made on 
the night of the homicide, and proved by the witness Dausey, 
then they ought to hare been rejected as the inere idle ravings 
of a drunken man. Our difficulty in understanding the excep- 
tion is still furtllcr increased by the apparently inconsistent 
grounds of defense assu~l~ed for the prisoner. One ground, 
which we have already considered, is that his wife was actually 
guilty of adultery with the deceased. Son,, if by mono~nar~ia 
on that subject is nleant that the prisoner was laboring u n d ~ r  
inental delusion that his wife was p i l t y ,  when ill truth she was 
innocent, then the fact of her iinrocence is directly opposed to 
vhat  was assertcd and offered tn he p r o d  by the prisoner's 
counsel. But if the prisoner's wife was guilty, and the insane 
delusion of his 111ind was that he had the right to kiI1 her para- 
mour, then it would raisc a most important and interesting 
question, whether insanity to that extent o111y wo11ld render him 
irresponsible for crime. It seems to be settled by the highest 
authority in England that it mould not (Stark. on No11 Compos, 
66). Note to Rp!/inn I * .  Tl~igginsorr, 1 Car. slid ICir., and 47 
Eng. C. L., 130. But we do not wish to express an opinion upon 
it un\til the question is brought directly before us. 111 this case 
me are compellcd,to decide against the prisoner, because he has 
not shown us that lie has been deprived of any benefit or adran- 
tage to which by law he was entitled. An exception has 
been taken here to the manner in which the verdict was (339)  
rendered against the prisoner. It is contended that tlic 
verdict is a nullity because it was rendered by each juror ser- 
erally, instead of by the whole jointly. We think that exrep- 
tion is not sustainable. The jury retired together, consulted 
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together, caule iuto conrt togetl~er, to r m d r r  their ~ e r d i c r  
j o i 1 1 .  At the i~li tance of the pri.;ol~er's counsel they nere  
polled and each v a -  called upon 10 cay for himself \illether he 
found the prisoner guilt! or not guilt!. Each arisnered for 
l~ii~isclf  that he found him guilty. Surely. such finding of each 
con.lituclit member of the wl~ole body iq in fact mid ill law the 
~-er,Jict of the jury, jn\t as iimch a \  if the:- had returned their 
rerdict ill the uw1i1 nianner through their fore~uan,  and had 
illell bce11 pollcd arld had spok~11 each for lii~irself. l'lw case> 
~ i t e d  by the co111i~c1 ( E I u ( l , / t ~ ~ /  r .  S l ~ ~ l d o u .  7 ,Jolin~., 3 2 ,  and 
TT7cr : f \  i s .  I ? r n i m ,  Pro. Eliz., 7 7 8 )  onl>- d i o ~  that  after the rer-  
diet i.; rewired, but hefore it iq recorded, the jury may, if the 
conrt please, he examined 1 ) ~  the poll. mid then either of the 
jur  11.5 uiav disagree to the ~ e r d i c t .  Rnt here lieither of the111 
did clicagrec, and n lien the wrdict  x-ar rece i~  r d  and recorded 
it bccalnc the joint verdict of the nhole jurv. Indeed, the rer-  
dict ]night have been. and qhoidd hare  been, entercd in the u w a l  
forlil, n.itliout stating ul)on the record that the jar!- had b c c ~  
pollcd. -1 niotio~i I!-as made ill the court below, m ~ d  has bee11 
relieved here, to arrest the judgment for a defect allegcd to bc 
apparent on the face of the bill of inclictment. The defect 11aq 
not been pointed out to us, and the closest scrutiny has not ell- 
ahled us to detect it ourselres. 

Pm CTRIAM. S o  error. 

C'itcd: I . .  ~ ~ U I I I I L ~ J ~ ,  4 b  S. C., 7 6 ;  I Io lcard I.. Ho!~ 'a id ,  51 
S. C'., 2 % ;  Y. I , .  Haritzutc, 78 S. ('.. 519; 9. 1 . .  S h e ~ t s .  89 9. C., 
5SO; S. !-. Potts, 100 S. C., 465. 

,IPPEAI, from the Sliperior Court of IAW of C ; ~ - I T . F ~ K ~ .  a t  
Spring Term. 1848, Peamo), .  17.. pres id in~ .  

This is t rorer  for  t ~ o  stacks of hay. Plea, not guilty. Cpon 
the cxception the case appears to be as fo l lom:  

Adani Sharp  owled a tract of laud ill fee, co~itaininq 409 
acres, mid reqided 011 it. H e  had a qo11 named Samuel. and he 



p c ~ r ~ i i i ~ ~ e c l  liii11, l i p ~ ~  hi, i i ~ a r r i a ~ t ~ ,  to  lmil 1 d - o  011 rhc~ ~ : I I I J  
ant1 c l~l t i ra te  t!w qrrl:iter part of it. T l ~ c  father tilltl ,011 l;el)t 
~ e p ~ i ' : ~ t c  l l o u ~ c ~  niitl cnltiratrtl tli,ti~ict p r t i o n .  of t l ~ e  l a~ ld .  
After rllm- had thu\ c011ti111r~d ~ ~ I ~ I I T  war, ,  MLIII~  S11aq). in 
Ma r .  1\42, c o ~ ~ ~ e ? r d  t l l ~  ~vhole tract i ~ i  f~ to S a i ~ ~ n c l  Sharp i l l  

cm~+idel:ltioil of s1.000 1)aitl. u ,  rsl,rt,.,cd ill tlw decil; a~i t l  tlini 
wa.: :I f a i r  price for it. J11.t before hi. death, ill Xo\wllber. 
1%:. S a i ~ ~ u e l  Sliarl), in coilqidcratioli of Iorc u l l  I nfhctioi~,  roll- 
~ e y d  the premiscs ill fee to the plaiiltiff mid hi- \\ if(,, n-ho \Tab tilt, 
daughter of S a i i ~ w l .  Atlal~l Shar.1) co~ltinued to 111 r oil t l ~ c  lalicl 
and to cultivate his l~or t ion  of i t ,  a s  I I P  had hc.forr, ulitil XIJ, 
l\4.i.  n hell he r e n ~ o ~  ed fro111 tlic, Stntc. K l l e i ~  g ~i i ig  au ay, li(j 
d l  and conrc?ed to the clefel~dn~rt t h ~  crop of qra-5 gronlilq 
on tlie iileadow in his occupar io~~,  ill consideration of thc qum 
of *:(I. vliich was it.. full I aluc a i ~ d  t l ie~i  1);lid. M t t ~  11ie c 11- 

v r ~ a i l ~ c  to the plairltift a i ~ d  his vife,  the l)laii~tift ii~ii~lediatelg 
twtercd into thosr parts of t l l ~  land beforc occul~icd h~ Saliiucl 
Sharl), and as soon as Aldai~l  Sliarp w w t  : L ~ T  a:- r11c plniil- 
tiff took possession of the reaiduc~ of the l a i ~ d ,  a l ~ d  shortl;. (:]*I) 
aftern ards cut the p a s >  and stacked the l lar  011  thtl 
~ l ~ ( ~ a d o n .  111 a fen clay5 tllc ddei lda i~t  carried it an.?, and t l ~  
!)lail~~iff brought this aclioil. On tlie part ot the defendant c\-i- 
deilcc was g i ~  ~ 1 1  that nlany\- c a r s  before 1342, -\dam Sharp. a. 
surety for ar~otl lrr  person. bwnliic~ h o u ~ ~ d  in a bond for $30.000, 
and that a suit n-a. pending against hiill t l ~ c w o l ~  a l l e i ~  lie made 
the decd to his son in Mav, 1842, a11d that it was in 1544 conl- 
1)roulisrd for the sun1 of $1.200 paid by the saille ,\danl; and 
PT idelice nab f u r t h ( ~  giren that the consideration of $2,000 
111entioned ill the deed to S a ~ i ~ l ~ e l  naq not 111 fact paid. but that 
o d v  a bond \\-as g i ~  en for it ; and that after~vards the partie,. 
A i d a ~ i ~  and Saliinel, qtated to a nitlicsi that it was never nleant 
that it should be paid, as the father liad a l w a ~  q iiite~lded to give 
tlw land to his son. and 111adc the decd to that ii~tcilt.  but put it 
ill the form of a ialc autl took the bonJ for the 1)rice in order 
to keep the land from bring cold under cxwutio~l,  in casc judg- 
incilt should go apr i~is t  the said Ada111 ill the iinit then pend- 
iug;  and erideilre \ \ as  fnrtller g i \ e ~ l  that at tlie \ame tinie aud 
u p 1  the ground of hurl1 ur~derqtandir~g as aforesaid, the n.it- 
iles,. hg the d~rection and in the presence of A I d a ~ n  and S a r ~ ~ u e l .  
cl~tcred on the bond a credit for the *u111 of $1,'00, ni+hout ally 
part of it being paid and in order to prcwwt Samuel, u l~on  t l i ~  
death of 11ii father, fro111 heillg liable for that . I I ~ I I  to tlic othcr 
117el11hcr~ of the family. 
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On the part of the 1)laintiff eridence xTas t h e l ~  gireu that 
rr-bell tlie defendant purchased the grass from llclan~ Sharp  he 
wai inforrt~ed of the deed from him to his son Samnel, and from 
thc later to the nlaintiff and his wife. 

The counsel for  the defendant mored the court to instruct tlie 
jury that. notwithstanding tlie defendant's kno~vledge of the 
dtwl from Adallt SIiarp to Samuel, the same was yoid. a, against 
the defendant. if the jury be l ie~ed that  he was a purchaqer for  

fidl raluc and that tlie deed \\-as 1-oluntarp mid made 
(242) n i t h  an  actual intent to defraud. Tlie court refliied the 

instruction, and directed the jury that. admitting the 
deed to h a w  l w n  made in fraud of M a n 1  Sharp's creditors, 
and also v i t h  illtcwt to defraud sulrsequent purchasers from the 
grantor. it \T as. ~ ievr the lcw.  d i d  apainrt the defendant, if he 
had notice of it nhen he bought. The plaintiff obtained a rer- 
dict a11d judglt~ellt, and the defelidant al)l)ealed. 

7 r e i l ~ l l  for plaintiff. 
Xowlc euil for defendant. 

I ~ I . P P I S ,  ( ' . J. A point cbscurely appears in the case, of 
n l ~ i c h  rometliing u~ igh t ,  possibly, hare  been made for the de- 
fendant if it had been urged on the trial. I t  is that Adam 
Sharp,  by tllc ro~iscnt of his .on and the plaintiff, actually occu- 
pied parts of the land he had con\-eyed, including the meadow 
on ~ l i i c h  thc grass grew, and, as he remained on the land for 
about fi1-e ~ i~on t l l s  of 1845, that  he n-as entitled to the grasv t h n ~  
growing, and could, consequently, sell it. H o m r e r  that might 
be, the question n-as not raised on the trial, and therefore cannot 
hc considered here. 

On the poiltt n~hich  \\-as made. thp decision is clearly sup- 
ported by L a r s  1840, ch. 28. Tllc St. 27 Eliz.. ch. 4. enacrs 
that  conve:-ances of land, made with intent to defraud purchas- 
ers, shall onl!-, as against l,urcliasers for good consideration, be 
mid .  Unclrr tllr act it  was, of course, held that notice of the 
fraudulent deed did not im1~each the title of the purchaser. be- 
cause the bad fai th of the deed ~ i t i a t e d  it,  and. xTith notice of 
the deed, the purchaser had also notice of the fraud. But the 
Legislature thought proper in 1840 to alter that, and declare 
that  no nerson shall be deemed a purchaser within the meaning 

of the former act unless he purchase the land for the full 
(343) \-slue thereof, without notice, at the time of his pur- 

chase, of the conveyance b -  him alleged to be fraudulent. 
This language is as precise and positiw as it can be. I t  is not 

2.50 
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ope11 to collstructior~, and is decisi~ r against the dcfenyr. The 
counsel for  the defendant has, 1 1 o ~ e ~  er. z c a l o u d ~  argued against 
it, because thereby a trailraction, exprei.l>- deiigned to defraud 
the donor's creditors. and esseiltiallv dishonest. beconlei good as 
if it  had been founded 011 llonest l ) ; rPo~~" merely fro111 ;he fact 
that the purchaser from the fraudulent gr:mtor had knon ledge 
of the deed, though at the same tinlc. he had knox-ledge also of 
the dislione\ty of it. Tt n a s  contelldcd that the Leeirlaturc 
could not have meant to adopt a principle ill support of con- 
tracts so ilmnoral. But it is in m i n  ul1o11 any- wch rcaqoning 
to strugglc against tlic cspress nords of an  art  of - \ i ~ ~ l l b l ~ .  
Besiclw. the legislatire purpose in the act seellls to he inisulidt~r- 
stood. I t  rvas not simply- to g i ~  e efficacy to fraudulent conr-eg- 
ances. They rwre beforc T alicl against the 1)articb and all tlw 
rvorld. except t no  classes of perso~~q,  n a m e l ~ ,  creditor. mld pnr- 
c l ~ a s e r ~  for r-alue. Sor, ill respect of the latter class, the act of 
1840 changes the policy thus far ,  that conr e-ancci  sliall be good 
against them, as agaiilst the rest of the vorld. u a l ~ s \  tllcy hug 
for a iu i l  price and nithour ki~o~i-ledge of the frandulcnt con- 
wvance. I n  other nordb. the act nieaiis that such x 1)urcllascr 
s l h  not take adxtntage of the prior fraud,  because lid n a *  1101, 
llimself, a nleritorions purchaser, since he cithcr did not give 
a fa i r  price or bought ~ v i t h  liis eyes open aild to cilable the ~ e u -  
dor to defeat his- o ~ v n  prior conreganre. K h i c l ~  is the better 
1)olicg of the tri70. and tends the more to moral eud,. it u.as for 
the Legislature to consider. The courts 111ust nchliiilister the 
Inrv as it is given to the111 by the Leg ih tu re .  

PER CL RI.~I\I. Jndgulcnt affirmed. 
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::. .hi ;rftid;tvit for the reuo~;r l  of ;L cxuse ought 110 inore to I I ~  iir- 
st~rtr(1 ;IS ;I 11;lrt of the rec~ortl thrn one for :I c~olitillu;rlicr. 

A \ ~ ~ ~ . i ~  fronl the Superior C'ourt of Law of J o ~ r s s ~ o s .  at 
Spring Term, 1848, ( ' c ~ l d r c ~ e l l ,  ,T., presiding. 

Tlic i -~ r i~one r  n a s  indicted ill Salni,son Countv for thc murder 
of Alfred Flowers, and, after plea of not guilty, on his liiotion 
and affidavit. the trial was rernored to Cumberland. H e  was 
tliere tried and convicted, but, upon an  appeal to thi.; Court. 
the judgment n a s  reversed, and a r e n i w  d~ n o c o  awarded. 29 
S. C., 290. At the next term of Cumberland Court, in Sowin-  
ber. 1847, the prisoner offered an affidarit on x-hich lie n i o ~  ed 
for another removal of the trial, and the court ordered it to be 
rernored to Johnston Superior Court. 

On the trial thr  ~i-idon- of the deceased gave e~ idencc  for the 
State, in substance and aliiiost literally. tlie smie as that 

(345) gireri by her on the former trial, as stated in the report 
of the case in this Conrt. 

. On the part of the prisolier, Robert Flowers n n s  examined 
as a vitness. H e  lvas a son of the deceased, and was fifteen or 
sixteen years old at the time of the homicide; and lie stated: 
That  he m s  not a t  home until late i n  the day on which tlie 
homicide was comiuitted; that n-hen hc went into thr  liouse he 
sax- the prisoner sitting 0x1 a table with a gnn in  his hand, and 
that he requested the prisoner to give it to him, and he iinme- 
diately complied; that he vent  out of doors, and ~vhen  lie came 
back he foulld the prisoner lvinp on the bed. and that his father 
sent him to d r a y  soine liquor, and n711e11 hc returned he found 
his father sittinq 011 a chair near the door; that  soine angry 
words passed hctneeli his fatlicr and tlie prisoner, and that the 
latter n.as staiidi~ig ileal* tllr middle of the rooin and c u r d  the 
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liquor; that  his father rose up and took a light chair in his 
hand and pitched it oPer the head of the prisoner withont touch- 
ing him, and, as  the ~vitness beliered, without intcnding to 
strike the 1)risolicr; that  in doing so his father staggc.rcd and 
fell, when the prisoner rushed up011 him instantly n i ~ d  stabbed 
h im:  that he did not see tllr nrisoner llave a k l~ i f e  ill his hand 
5%-hen IIP first came tonards his father, but he saw the priioncr 
draw i t  from his pocket at or  about tllc t imt  his father raised 
the chai r ;  that  irnincdiately after his father was st:lbb(d, he 
got up  and went towards the door, and the prisoi~cr fo l lo~~-ed 
him, and stabbed him in  tllc back, and his father tllen m n t  to 
the bed, laid down, and in  a few minutes died; that he did not 
see his mother assist his father to get up, or  to get to the bed, 
and that  he thought, if i t  had been so, that he would hare  wen 
i t ;  that  after his father was dead he went out of the I~onse and 
saw tlic prisoner a t  tllc gate, and asked him "why Ile bad liillrd 
his father," to which the prisoner replied, "that if 11e did 11ot 
rlear nut he would sc i~d  hi111 off wit11 a m t  throat." 

Tlle case fnrther states that the prisol~er the11 cxail~il~ed (346) 
as a witness John Flowcrs, another so11 of the deceased, 
a little younger t l m l  his brother Robert, and that  he tcstificd to 
the same facts, except that lie said tllc prisoner was adrancing 
on his father when lie raised the chair. 

The counsel for  the prisoner tlrieil offered to prove by a wit- 
ness who had fori~rerly lived nit11 the deceased, that his general 
character mas that  of R riolent, overbearing aild qunrrclqoiue 
man, and that snch were his doniestic habits. On objc~?ion 
made on the part  of the State, the court rejectc,d the cridence. 

On the part  of the prisoner a witness named Cobb  as esanl- 
ined, and stated that  h(1 was one of the jury a t  the coroner's 
inquest orer tlw body of Flowers, and that Mrs. Flowers swore 
on that  occasion that sllc was not in the hoast wllcn the fatal  
rencounter took placcl, but that she bccainc alarnicd and had lcft 
the house before i t  h a p p r ~ ~ e d .  

Or1 cross-exa~lzinatioi~ h r  was asked whether he had not told 
two persons, ilanird Hickq a ~ l d  Lane, that  Mrs. F l o ~ v ~ r ~  4JrOre 
before the jnry of inquest that she was in the h o ~ ~ s e  rind saw 
the transaction ; and he denied that  he ever 111:lde sncll a qtate- 
mcnt to them or either of tlicn~. On t l r  part of the State 
Hicks and Lane were afterwards callcd to proPe tlint Cohh did 
state to thein that Mrs. Flowers swore before the jury that ql~e 
was in  the llousc and w i t n ~ ~ s e d  tlic re~~comlter .  This te~ti inony 
was objected to by the priso~lc'r'q cou11se1, lmt recc i~ed by the 
court. 
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The counsel for the prisoner insisted before the jury that  
Mrs. Flouers n a s  not entitled to credit; and that ,  taking tlie 
c:tv on the tcstlniony of the tn.o sons, there v a s  ~iicli a  pro^ o- 
catioll a? mitigated the killing to manslaughter. 

The presicling judge charged the jury that, if Ah*. Floncrs 
naq  to  be belie1 ed, the prisoner naq guilty of ~ i lu rd r r ;  but if 
tl~rty did not bclicre hr r ,  then t h y  nould look to the testinion? 

of Robcrt and John Flon-erq in  order to a w x t a i n  the 
(317) clegrecx of homicide; and in rclation to their t.~idence. 

the colirt stated to the jury that  if the dcccased pitched 
tllc chair 01 er the head of the prisoner n ithout intellding to 
strike him, and that  n a s  manifest to the prisoncr, there v a r  no 
iuch legal proTocation as nould mitigate the killing to man- 
slaughter, but the prisoner nol~lcl, in that  view of thc case. also, 
be guilty of murder. 

Tlic jury convicted t h ~  priqoner of murcler, and hi.; counqel 
nlorecl for a w n i w  d~ ~ O L O  because of the rejwtion of the e~- i -  
delice offered by him and of the admission of that of Hicks and 
Lrtii~ t n  wntrndict Cobb, a n d  fur rnisdilwtion. The cour: Ir- 
fused the motion, and, after sentence of death the prisoner 
al~p~allccl. 

I I C'. J. , I l t h o u ~ h  it TI-as not contended on thc tr ial  
that tlie ofienze of the prlsoncr did not amount to m u r d ~ r ,  if 
the accoiult girrn hy tlie nidon of the deceased nab true, yet. 
as the raqe comcs here, that q ~ ~ w t i o n  iq one of thost to be con- 
sidewd by thiq Court. L-poll it  n e  nn~q t  qay that  it admits of 
no dcntbt that it n a s  111urder. according to her acco~mt.  She 
stattd that aftcr some a l ~ g r ~  vords on each side tlie prisoner. 
TI-ith hi. knifc d r a ~ ~ n ,  approached the deceaqed, t h r u 4 n g  a t  
hiin. nnd that the decen-eel then raised the chair and pitched i t  
or er the other's hrad, hut vithollt qtriking or intendine to qtrike 
hiin. nlid that in  ninking that cffort hc staggered from (hunk- 
enne6c and fell, and that thrn the priqoner, r h o ,  t h o u ~ h  hr had 
been drinking, n7ay not drunk. riished on the drceascd, ~ r h i l e  
damn, and qtabbcd him sweral  tinws; and, moreo\-er, that  qhe 
assistcd her husband to riqe. and that, aftcr he hnd done co, the 
p r iwi~e r  purwed him and again .tabbed him in the hack once or 

tx~ice. This represents the prisoncr. in every respect, as 
(349) the agqrwsor. and grossl\- qo; intending, and in the act 

of making on the deceaccd. a deadly a w a d t  x ~ i t h  a dra~r-n 
knifc. aq the hcginninc of the affra- ,  and ewcuting that inten- 
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tion (~vi thout  receiving a blo~v from the deceased or an a t t cn~p t  
to g i ~ e  one) by stabbing the man to death, nllile llc n.as helple3. 
on the floor, or, after rising, nhi le  retreating. Thus repre- 
sentccl. there is nothing in the transaction to extenuatt the kill- 
ing from murder of a ~ e r y  dark hue, perpetrated in a cruel and 
diabolical fury. 

The character of the killing does not seen1 to be materiallx- 
L 

varied. i n  a legal sense, b -  the testimony of the sonq. One of 
them wid  expressly tliat thr  prisoner v a s  advancing o ~ t  tlw 
deceased when he raised tlie chair. The same is to be i~npl icd  
from the testimony of the other. "that he did not see the pris- 
oner hare  a knife in his lmnd vlwn he i?mt came torr-ads tlic 
deceased, but saw him drav  it at or  about the t i u e  his fatbcr 
raised the chair." Then, i t  must be taken that  the prisoner, 
up011 angry words, T ~ S  i ~ d ~ a ~ ~ ~ i l l g  ill a hostilr mnnner upon t l ~ c  
deceased. and drew hi$ knife as he xwnt. and that. at or about 
that  instant, the deceased raised and pitched a light chair oxcr 
the p~isoner 's  head, ni thout intending to strike him, hut only in 
order to c l m k  the attack. and although it va.: "manifest" to tlie 
prisoner that tlie deceased did ~ i u t  intcncl to qtrike lii~ii. and in 
fact he had not done so, that the prisoner rontinued to press on 
the other, 117110 had reeled and fallen, and killed him bv repcated 
stabs before and behind. the deccnsccl beinq all the time do~vn 
and unresisting, or rctrcnting. I f  neceswry. it ~t i ipht  well be 
considered ~ ~ h e t h c r  a killing in this ferocious n i amer  a man in 
the condition of the deccased ~ o u l d  not be murder, though there 
had been a slight blo~r- with a chair, g i ~  en by llini n.lien so d r u ~ ~ k  
and weak as not to be able to stand up, to anotlwr then advnnc- 
ing for the purpow of combat v i t h  a deadly xeapon drawn 
before receiling the blovi. Rut x7e do nor pursue tlint 
~-ie\v of the subject, because, in fact, no \)low n a s  giren (349) 
to tlic prisoner, nor ang intended; and. t h r r fo re .  there 
could be no pror-ocation to palliate t l ~ c  killing from nn~rcler, 
since, from a reasonable regard for tlw qecurity of human life, 
it  has been long and perfectl- settled that no ~x-ord. or  ,rresturei, 
nor anything. less than the indignity to the ~)erson of a hntterr ,  
or an assault at the least, nil1 extenuate a ki l l i~lg to man~laugh-  
tcr. To conrtiti~te an assault there n ~ u s t  be : ~ n  nttrmpt 01'  off^^ 
to strike by one within ctriliing diitnncc. -1nd here both the 
xvitnesses and the jury concur in qa-ing there x~-w no intentioli 
to ,strike, and tliat it uTas clear and c\-ident to the prisoner that 
there m a s   tot. The Court ii. thcrc4ow. of opinion tliat th~1.r~ 
Tvas in the instructior~s to the j u r ~  110 error to the p r ~ j l ~ d i r e  of 
the prisoner. 
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I t  is of great  ii i iportai~ce to tiic, due dispatch of busiiiesi a i ~ d  
the correct decision of coiitrol-(xrsies that  no evidence sliould 1 ) ~  
h a r d  n-hie11 is  foreigu to the issue; aiid this nl lc  i iin Icss 
al)plipable and  uscful i n  c r i in i~ ia l  t l ~ a i i  i n  civil case.. T-l)oli 
this  prillciple. and  because, if r e c c i ~ e d ,  tllc e ~ i d e n c e  of : l ~ .  p l i -  
era1 cllararter and  liahits of the deceased as  to temper and  vio- 
I t i ~ c e  could not rat io~lal l j -  and  legally aff'ect the degree, of' 11o11ii- 
r ide in  this case, hut i n i g l ~ t  inislead the jury,  the Court holds 
rllat i t  was properly excluded. 

T h e  laxi- no n o r e  a l l o ~ r s  a m a n  of bad tenipcr ajid llnlhits of 
T-iolei~ce to be killed b -  another, ~ r h o n l  lle is llot assaul t i l~g.  t h a n  
it d c c ~  the llloat ljeaceable a n d  quiet of iuen. B u t  it  is s l i d  t h a t  
i t  ought to bc heard  as  some evide~m-to w i g h  with tlic~ jur>-- 
tha t  the deceased. being habitual17 a h r a ~ r l e r  a ~ i d  hrcnlier of the 
l'eacr, n-as, ~ ) robahly ,  i n  this par t icular  coiltrowrsy, the agpres- 
soy, ois, a t  least, tha t  tllc slaycr might  fo r  tha t  reasoll i l a~-e  
tllougllt, lliinself ill danger  froln liiili, and  acted on tha t  apprc- 
heilsio~l. Son- ,  110 surll principle o r  decisioil is foui~cl a; tha t  
n p ~ r r n n  may kill ailother hrcausi. froiil his forincr colir;e of 

life, as a figlltrr, he apprel~e~lcls  ail assault f rom lii111, 
(350) t h o u g l ~  it  be ere11 a violent oil?. A person i l i a - ,  illdeed, 

~ e c e i w  such surc i~lformatiol i  of thc iiitciltioi~ of nliotlirr 
to at tack his lifc ~11011 &llt as to cs:\nse him fnl lv to l ~ e l i c w  i t :  

to bill ,  ai-ising out o f .an  ns,snult and imll~e(li;ate ( l a i i p r  T O  tlir 
yLrsorl liilliilg. nor  an)- accoiilpaiiyi~ig prorocntioli to arouse 
tlic p : ~ i o o ~ l s  a n d  acted 011 I~cfore tlic passions 11ad coolinz timrl, 
I t  would b(. i i ~ u r d e r ,  becaiwe the lrilliiip ~roulcl hc, delil!cratc : 
:riitl n.c hion-  of 110 dclihcrate killing tha t  is uot ~ l ~ u r t l c r .  milcrs 
it  1w coiii~iia~ided by thp la\\- 01- justified 1ly thc i i r g ~ l ~ t  I l p C ( l +  

pity of self-defeiisc~, wllen the part>- is ill i m p e ~ ~ d i n p  pel.il of t h  
loss of lifc or p e n t  h o d i l -  harill f rom a n  aetu:~l  arid unn~-o;dal)le 
coinbat. I t  is too I ~ I U C ~ ~  to stake the life of one inan nlmn the 
ftlars of allother of danger  f r o ~ n  h im,  mcrcly nlmn his cllarar.trr 
f o r  tnrbuleiiccl, and  n-hru he is nialrilig iio n s ~ ; l t ~ l t .  Sncli u-oilld 
1~ the case here if the ev idr i~ce  h a d  11er11 recc~iwd. fo r  t l ~ c  pris- 
O I I C I - : ~  0 ~ 1 1  ~ ~ i t n e s ~ e s  l ) r o ~ - ~ d  tha t  thrrc. n-as I I O  assanlt nl! lliln. 
I t  is the fact ,  a i ~ d  not the fea r  of a n  assault, that  estenuntcs the 
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Billing, upon the supposition that  i t  instailtlr rouses the resent- 
lileilt to an  uncontrollable pitch. I t  is possible, when the case 
is one of circulnstalltial evidence and there is no direct proof of 
the quarrel and combat, that  eridence of the character of the 
deceased might bc ruercifully left to the jury in aid of their 
i q u i r i e s  into the origin and progress of the conflict in which 
the prisoner took the o thn ' s  life. I t  1ms allowed, and on that  
principle, i n  S. v. Tacliett, 8 N. C., 611. 'I'hat is the only in- 
stauce in xhich,  eren in a case of circw~listalitial mi-  
dcnce, surh proof was held to be l)ropcr, as far  as our re- (331) 
searches and those of the bar ha i e  discowred. It i~ 
stated in the notes on the 11r11~ric~n edition of Phi l l i l~s  on Evi- 
dence, as a solitary case, and as one in which the Court ad- 
mitted that such evidence must bc confined to the killing of 
slaws. Cowen and EIill's notes to Phill.  011 Er . ,  461, note 345. 
Although the case is not, we think, obnoxious to the snecr of the 
annotator in respect to its app l i c~~ t ion  to the killing of slaves 
alonc, yet we cannot act on it as an authority in this caw. Tt 
does not profess to be foundtd oil any precedent, and the reason- 
ing of the Court confines its application to the case of presunip- 
ti\ c rridencc before it,  in which thrrc n as "not any direct proof" 
of the iinmcdiatc provocatioil or  circmnstances under n-hich the 
homicide was committed. I n  such a case the Court iay if the 
geucral beharior of the deccmed was marked with tnrhulence 
and inrolence, i t  might, in c.onnection with the threats, qi~arrels  
and other existing causes of resentiiient against the prisoner, 
i n c ~ c a n c  t h r  probability that  the latter had acted under strong 
2nd legal provocation; while, on the contrary. if the behavior 
of the deceaspd was usually mild and respectful towards white 
persons, nothing could be added by i t  to the force of ! l ~ c  o f l l r r  
t i r c ~ c ~ t ~ s t n n c e s .  I t  is plain, therefore, that the dccision iq pnt 
disti~ictly upon the ground that  the case \ms one of circunlrtan- 
tial evidence only, in which the existence 01. want of proroc a t '  ion 
uaq matter rncrely of prcsnmption. to bc drducrd, therefore, by 
the jury from erery slight thing that  cwidd add :r shndc tr, the 
jwesarnption favorable to the accused. The c n v  1 ~ 1  r ~ e w r  come " 

dircctlv under consideration hitherto, t h o ~ ~ g h  it mis iirqcd in 
S. 11. Tillc?y, 2 5  S. C., 424, nliere eridencc ncarlv of the wlnr 
kind was rejected, and in ~ r h i c h  the judges meant to intimate 
their doubts of i t  b? saying that tenlpcr and depor tmc~~t ,  "if 
they mere c ~ i d r n c e  at all," ~ e r c  to be c~stahlishetl as facats, 
and not by reputation. Brit nhcther S. I . .  Tat Z ~ f t  br ( 3 5 2 )  
law or not, it  has no application here, because this is a 
rase of the opposite kind-one in which three witnesses were 
present from begi~lning to end, who depose directly to the dif- 
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fermt  occurrences, and ere11 thow n 110 were called b r  the pris- 
oner l,ro\ e a f i rma t i~e ly  that the deceased did not uialrc, ail as- 
i a d t  or pi le the prisoner any legal provocation, but that the 
1)risont.r was the aggressor. What possible legitimate end could 
c r l d e ~ ~ c c  04 the character and temper of the dccea.;ed ansver in 
that state of facts I If  good, and therc was direct c.1 idrnre that 
the deceased assaulted the prisoner, it would not aegrarate tlie 
prisoner's guilt and make it ~nurder .  So, if had, it rould not 
nlitipnte it TO inanslaughter, n-here it appears directly that not- 
withstanding his temper he nns  for tliat time, at all wents, not 
in fault. but that the i~risoner was. T l ~ r  crideiice of the de- 
ceahed's character neither diqpro~es the facts prored by the wit- 
nesses nor impeaches their credibility. For  these reasons, and 
because we think, if there nerp an!- snch general rule of c~ i- 
dence ah that urged for the prisoner, it nould hare  bee11 laid 
donn in borne one of the nuincron. treatises on this branch of 
the l ax .  the Court holds tlic PT idencc n.as properly r e j w t ~ d .  

Upon the other point of i-ridmce tllr opitiini~ , f  thr  C n i ~ i ~ ~  
lias bceri giren in E d u n r d s  1 % .  ,\'111111 trn, n i i t ~ .  3 0 2 ;  aiid the rea- 
a11s are there so fu l l -  stated as to leare ~io th ing to he added. 

There is. tllerefore, no grouiid for a r e l i i r ~  tlc ~ i o r o .  But,  
upon the supposition that he luiellr fail oil that l)art of the case. 
t l i ~  C O I I I I V ~  for T I P  1priwicr 11~1.e a1-o n i o ~  ed ill arrest of jndg- 
nleilt. 
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no r x c e p t i r ~ ~  i4 re~i ic~i ibrrcd.  It i.; the l~racticc. ill iiiakilig nl) 
tllr record to  5et for th the i 3 r t , ~ t i  a t  the t c r l ~ i  a t  which the ill- 
dictnleiit was foulid. 111 order. n e  suppow. to sllon tliat the  grallcl 
i n n  u a s  p r o p e r l -  constituted. T h a t  practice i r  is \ \ell  eiiougll 
to con ti nu^. though it  does not S ~ C I ~ I  ewential,  a -  it  118. bee11 
oftcn decided tliat o b j e c t i o ~ ~  call he taliell to t l l ~  c2ct~~~l)etence o i  
glal id  jurors  0111- before 1)lea ill chief, or,  a t  all  e r m r i .  befor(. 
t r ia l .  Therefore. a f te r  (YIIIX i c t io~ l  it  111ust snfice if rlle recortl 

the 1 i lclrc bee11 w t  out in  t l ~ c  record i n  order to s11on a proper 
c o ~ i ~ t i t u t i o t i  of the  petit  jury.  I f  i t  h a p p r ~ n  tha t  the t r i a l  ii at  

sliould ill tlie first instance appear  that  t l ~  j n r r  \vas o r  v x s  not 
coli!posed r i rhcr  n-holly o r  ill p a ~ t  of ill(, origiiial I , a i ~ c ~ l :  but i t  
i~ presmi~ed  the co1u.t procctdcd rightly aiid ~ . ~ y ~ l a r l v  ill t'oriii- 
i n c  tlie i n r y ,  a n d  ill tlw tr ia l ,  u i l l ( v  the  colitrarv apprar .  

T'EK ('T.~T.I~I. S o  error. 
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13 I T T T L ,  .J., i l i \ ~ i ~ ~ ~ f i e ~ / f i ~ .  I c2arinot concur n it11 the inajor i ty  
of rhc C'ourt u l ~ o n  the  question of the admisqibility of 

(853)  the t e ~ t i l ~ i o i ~ ~ -  offered by t h e  prisoner to  sho\i7 the  rhar -  
actcr of the d c r e a ~ r d  f o r  ~ i o l e n c r .  It i i  n i t h  nnaflrcted 

diffidcncr that  I placc 11i;r- op i i~ iou  i n  opposition to theirs,  hut 
i n  d o i w  so 1 a111 consoled by  the reflection. so often felt and cs-  
pressed by jlidpeq placed i n  a q in~i la r  situation. tha t  the concln- 
sion to ~ x ~ h i c h  I have been led. howerer  erroneous. will a t  least 
he llarnilesq. A homicide comn~i t ted  otherwise t h a n  by T i r tne 
of a legal precel)t, 111uqt be either 111nrder. lnanslaughter o r  ex- 
cywihle holliicide. n ' i t h  l~ial ice it  ib niurdcr, a n d  eren ill the 
:ibscncc of c q ) r c s i  iilalice it  i y  still ~ n u r d t ~ r ,  miles< the pri-oiler 
can s h o ~  fro111 the at tendant  circ.nlnstances that  it  Ira- p ro l~ ip ted  
by I tgal  prorocation, coinmitted 11- accidel~t ,  o r  rcndmetl Ileccq- 
Yary in sclf-defense. Ever!- fact and  circun~stance n h i c h  w r -  
round tllc 111ain fact of the  honiicide become, therefore, niatterq 
of .r i ta l  i~ i~por t : t i~cc .  anil ought to be adinitted i n  cridcncc \~11e11 
they can throlv the 1ea.t l ight upon  i t .  T t  seems to me tha t  t h e  
c*ll:lrac,it.r of the decrascd f o r  T iolerlce is one of those at tendant  
viiclii~!st:liice~ nllicll d l  a l ~ m w  h a r p  some. a n d  oftell all im- 
l ~ o r i a i ~ t ,  bcarillg u1)m that  n.hicll niuqt necessariI~- be the sub- 
ject of i ~ ~ ~ e s t i g a t i o i ~ ,  that  is, ~ i ~ h a t  x e r e  the  motive< n h i c h  iin- 
l)cllcd thc slaver to a c t ?  Take  first the  case. n h e r e  the nrisoner 
dcf<wtl- upon the grc,mrcl that  he killrd h i s  assailant 111 hi. ncc- 
cwarT self-protectioil. T o  sustain his defense 1 1 ~  muqt s l ~ o ~ r  to  
the qatiifaction of thc ju ry  he  n-a. aswiled and  that  lie h a d  re- 
trcafcd, a. f a r  :I< he could v,~ith s a f c t ~  to  his on-n life. hefore 
~ i ~ - i i ~ p  the mortal  qtroke, o r  that  tllc ~ i o l e l ~ c e  of the assault n a ?  
- i ~ c h  that  r t t rca t  n-as iinpractiyable. I s  i t  not lnanifcst that  his 
apparent  daneer  n o u l d  depend n~licl i  n ~ o n  tllr character of the 
a s d a n t  fo r  mild a n d  a n ~ i a h l c  teiul)cr o r  f o r  ~ i o l m t  and  lm- 
go~enlalr)lr pab*ion? V i t h  an aswi lan t  of t!~c former c11ar:icicr 
h(. ~ r o u l d  h x r e  lit t le to f e a r  undcr  circumitanceq i n  ~ r h i c h  nit11 

the la t ter  hi* life ~ r o u l t l  he i n  e r r a t  peril. Lei it  be 
(356) recollected, too. t h a t  hc has  to jltdgc, and  to act a t  the  

inqtant, npon t11r most trelnendonq reslmnsihility. I f  he  
\trike too -0011 h~ iq co~ldeinned to a felon's death upoil t h r  
ea l lo~r  5 .  I f  he strike too la te  he  fall.. b- the  hands of his  advcr- 
i a r - .  Surely,  the  jury n-ho tries hi111 ought not to  require from 
hi111 pro f of the sanie iorhearance vhm attarkccl by a m a n  of 
l~loocl :I. n - l ~ ~ i ~  attacke 1 b r  a man  of Ipeac2c'. Hi< danger  n o n l d  
lii~doiibtr.dlr be g r m f e r  i n  the  one case tllan in the. other ; n.11~. 
theil. uot allon him to p r o r e  i t ?  There is certainly n o t l ~ i n g  ill 
the ilatiire of the testimony ~ r h i c h  ought to  forbid i t .  Proof of 



the enpcrior phj  .;icnl i i r e ~ ~ e t l i  of the deceased ib a l n u ~  + ad- 
mitted; ~ r ~ h y .  then, not adn:it proof of that which g i ~ e r  to the 
physical itrength ~ n w h  of its force and all of its danger? It 
appear' io mv, too. illat t h  j~ririlegc n-hich the p r i w ~ c > r  lias of 
g i ~  illg ill evidence his 0x11 peaceable penrral derlleanor i -  of ail 
analogoui nature. Testi~tioli- of the kind i q  not only aciinis~iblt~ 
for thr pribol~er, but it ha? bcrn said bj- \ e r -  high authority 
that it i y  oftell trstiluo~i\ of' lti11~11 xcight. C ' l ~ i ~ t  . J ~ l \ f / r c  11~11- 
t l ~ ~  \ U I I  wgs, in 5'. I * .  Lip \ ry .  14 S. ('., 493, that ((the peaceal~lr 
and orderl!- character nllicll thc prisoner had ry c,r honir had. 
I tllinli. more ' t h a ~ r  blrf l l f f l ~  1 1  cjlglr t '  117hich the judge ill tllc. 
court belox had b ~ e n  diLl)oicd to a l lo~r ,  vhcn  the facts at te~id- 
ing thc homicide had bern lmi t i re ly  w o r n  to  " Tlle charactrr 
of the prisoner is offered only as presunipliw c.1 idcncc, and t11v 
chaixcter of the deceased is offewd for 110  ore, hut as  1)rt,- 
su11ll)tire r d c n c e ,  it does see111 to uie to bc a ?  strong, and, 
tllrr~fol-P, ougllt to be as readily admitted as the other. 

I f  I ha re  been successful in s h o ~ i n g  that the trstimony of thc 
violent character of the deceased ought to he admitted for thr  
prisoner, when he defends upon the ground of killing ia  self- 
protection, the same process of reasoning d l  lead to the roll- 
elusim, though in a less striking 1iiannrr, that it ought 
to be admitted to show that the prisoner acted upon a ( 3 3 7 )  
legal prorocation. That  m-hicl~ vould be considered legal 
provocation when offered by u rnan apt to strikc and read- to 
shed blood, might very propcrly not be so regarded  hen offered 
by our of a contrary disposition. But  it is said that the right 
to kill does not depend upoll the character of the slain; tliat the 
l a v  t h r o m  its mantle of protection equally o w r  thr  violent and 
the gentle, as the rain falls from hearen equally on the just and 
on the unjust. That  is admitted. but it prows nothing. Tt is 
true that the killing of a riolent and bloodthirst- man, n-ithout 
prorocation or excuse, is as much murder as the killing of any 
other person; but in ascertaining the fact J~hether  there waq 
such provocation or excuse, I contend that the cllaractcr of the 
violent man affords important presumptive testimony in faror  
of the accused. I t  is urged, again, that nhere  the proof is 
pouitire and clear tliat there was no legal prox-ocation the er-i- 
dence of character can have no effect, and on that a c c o ~ n t  ought 
to be rejected. To this I ans re r  that  pleuary proof on one sidc 
can never justify the rejection of testimony, othrrx~ise compc- 
tent. on the other. The argument confounds thc c f f l ~ c t  and thcl 
r o m p e t ~ n c y  of testimony. Tes t i rnon~ which is competent, nhich  
may be introduced at ail, m a -  be introduced n o  matter 11orv 
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l i t t le m a y  be its effect; nay,  c J ~ e i l  if it be perfectly 11ianife.t iii 
the part icular  rase tha t  it  can h a w  no eflect n l i a t e ~ e r .  r t  is  
urged fur ther  ill the case k f o r r  us  tha t  the  ju ry  h a l e  fo111id that  
there n a s  no legal l ~ r o r o c a t i o ~ l ,  a n d  therefore the evidence 111u~t 
he rcjcmed as  b e i ~ ~ g  entirely i l ~ ~ i ~ i a i c r i a l  a i d  useless. T h e  reply 
1s that  it was offered before the j u ~ y  / / ( i d  SO f o / i n d .  a n d  if i t  
had  bee11 adlliittcd it  is poss~blc tha t  their  deliberiitiol~p 111iglit 
ha1 e led t1ie111 to a dlfferelit conclusion. B u t  i t  is u r ~ e d .  fi~iallv. 

2 

tha t  there 1s no a u t l ~ o r i t y  ill f a r o r  of the  ad i~ l i s s ib i l i t -  of w c h  
t rs t iu~oliy.  Hone\c>r tllis may  be elsen-here, T ro~i tci ld  

(358) tliat i t  is not so i n  t h i i  State .  I11 S. 1 .  T a t 1 , r f f .  S. ('.. 
210, the prisoner n a s  indicted f o r  tlie murder  of a <lare .  

S o  witness n.as l)re,-ent n.11e11 the hol~iicide v a s  c o ~ ~ n n i t t e d  ; and 
tllc te>tmioi~;r against tile p r i so i~cr  coiisisted p~ai~;cipaiiv of L i q  

declamtio~is ,  a l ~ d  of c i rcum~tances  coiinected more or  lew re- 
i i ~ o t e l -  nit11 the t ~ - : t i i s a m o ~ ~ .  111 thc progress of thn c:ru*e the, 
r r i soner  offered to proT c " t l ~ a t  the deceased n as  a t n r l ~ n l c ~ i t  
i~iai i ,  a n d  tha t  lit3 n a s  illqolciit a n d  iil~pudeiit  to n-hitc 11eol)le: 
hu: :!I? co2i.t r.cfusei! to  hefir si:r!i t i~st imuny ':,il!t.ss i: non!r! 
1 w n e  tliat the  deceased n a i  inqolent a n d  impudeiit to the pris- 
oner ill particular." T h e  priqoner lial-ing been co~i r ic ted  alid 
l l a r i ~ i g  nppeded  to thip Court ,  i t  n a s  decided tha t  tlie testiitlolij- 
v a s  1 ) r o p r  : ~ u d  ought to l i n ~ c  bceii admitted. Tcrylo, .  1 ' .  J . .  
d c l i ~ c r e d  the ~ i n a n i ~ ~ ~ o u s  opi11io11 of the  Court,  in  n-hicl~, af ter  
r m ~ l a r k i i ~ g  11po11 the eliaracter of tllc testimoiir and  thc ilnture 
of the  inquiry,  hc sa id :  " I t  cailliot be doubted tha t  the, tcwper 
n i ~ d  dispositioii of the dcccascd. and  his  usual deportllieiit to- 
n-ards white person*. l u i p l ~ t  ha! e all important bearing u p o l ~  the. 
i ~ l q u i r y ,  and ,  accnrrlii~g to the a y e c t  in n hirah i t  T 7. preqe~lted 
to tlic jury,  tend to direct their  jildgiileiit as to the degree of 
l~roroca t ion  rewi red  by  the prisoner. I f  the general beharior  
of the  deceased na;. 111arkrd nit11 tm-hulence and  insolence, i t  
~ n i p h t ,  ill conncctioi~ nit11 threats ,  q u a r r r l ~  m ~ d  e x i s t i ~ ~ g  causes 
of resentment he had  ngainqt the p r i so i~er ,  iiicrensc the proba- 
bility tha t  the liillcr had  acted under  a strong and  legal proro- 
cation." H r r e  theie  is a case in v-11icli i t  was distinctlj- de- 
clared that  the character of the deceased might  be offered i n  
cridence 011 b ~ h a l f  of the prisoner. atteiilpt i i  made T O  

destrov tlie effect of this (leeision aud  of i ts  aimlicabilitv to  
L 1 

the  case bffore us  b r  saving tha t  it  is an authori ty  only i n  
a case n h e r e  the deceased x i s  a s l a w ,  a n d  where there was 

110 direct t es t in~onv  as  to  the prorocation under  n.liic11 
(359) the  prisoiier acted. To the first of thesc objectious 

tlie reply is that  the  Court  certainly did not assign the 
fact  of the drceaqed being a s l a w  as  a r e a w l  fo r  adinitting 
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t h e  testiinoliy. I t  is trlw that  a slighter cause \rould be a 
legal prorocatioii i n  tlie case of a s l a w  tli:ln i n  the case of a 
white  mai l ;  but they did iiot i i i t i m a t ~  that  the provocation 
71-as t o  he prored  by a difl'erent kiircl o r  clcgree of tcstimoiiy. 
The second objection is  better founded, but I can see no rea- 
son f o r  the  distinction. T h e  t e s t i n ~ o n ~ -  aq to  cliaracter may  
perhaps be stronger in the  c a w  n h e r e  tlierc is no direct and  
positive eridencc a s  to the  ~ j r o r o c a t i o ~ ~  t l l a~ i  I\ l irre tlie eriderice 
is  olily circuili~talltial,  b ~ t  it5 object mid its ofice a re  tlie same 
i n  both caqes, that  is, to  aqcertailr whetlier tlir slnxcr actrcl upon 
or  without a sufficient provocatioir. I f  adiiiis~ible, then, in one 
case, it  ought not to  be rejcctrd in tlic othcr. 

Upon  the  whole, I a m  of opiiiion tha t  tc~t i i l iony of the char- 
acter  of the deceased f o r  riolence m a y  be offered by the l~r i soner  
i n  a l l  cases where the iiiquirv is whether lie acted f rom malice 
o r  upon legal p r o ~ o c  a t '  1011 o r  cscust.  

PER CVRIAM. N o  error .  

Pi ted:  Bottoms :*. l i ' t i l t .  -18 S. C.. 1 5 5 ;  c. H o g u e ,  .il S. 
C., 384; S. 1 % .  D o u g l m s .  63 N. C.,  501 ; 5'. 1 % .  C a ~ f ~ r ,  76 S. C., 
2 3 ;  S. z.. Chnr i s ,  80 S. C., 357; 72oy1lc,r 1 % .  K i l l i n m s ,  84 S. C., 
610;  S. I - .  Xr_?-r i l l .  9 2  K. ('., 817; I.litict.!j I.. Hnrdee, 9 1  S. C., 
789 ; 9. 7 % .  Hendcy ,  ib. ,  1031 ; S. 1 . .  I?1/td. 121 N. C., 68;. 

~ 1 1 o r l i f i ~ d :  S. 1 % .  Turpi t~ ,  77 S. C., 476, 479;  S. I \ .  E.CHW. 138 
S. C., 607. 

1. \T71ien sln~~tlernus words :Ire uttered tlw law 1,1,i11irr fncic implies 
~nnlicc, eswpf in tlw case of :\ privilegcd conimu~~icntion, which is 
n-iirrr tlir 1):lrtg is acting under ;I t l n t ~ .  ritlier legnl or  mornl. 
ton-nrds t l ~ r  persoil to wlioni 11r. 111:rlres thc coii~niullicntioli. 111 

such ;I cxsr 111:1li(.r ~ilust Ix. l~rorrtl lby rhr. 1)l:'lilltiff. and it is :I 

11urstio11 o f  fact for tlir jnrg. 
2. In  ;in :rctioli of to1,t. where thr ])1:1illtiff seeks to recorer illid is rn- 

titlrcl to rintlictirr d:uii:~ges. 11r may qire in  eridence the pr- 
c,uniasy c.irtwi~st:~nc.c.fi of t l ~ e  defend:uit. 

APPEAL f r o m  the Superior  Court  of Law of Crr \ ~ r r a \ r ,  a t  
S p r i n g  Term,  1845, P e a r s o ~ r ,  J., presiding. 

T h i s  is a n  action to recorer damages for  xvords 4pok~?11. It 
appears  tha t  the plaintiff Joseph An11 is  the second n i f c  of the 
plaintiff Adcock, and  t h a t  the la t ter  11ad. by his  fimt n i fe .  tvro 

.,(.., - I . ,  



IS  THE SITPRENE COURT. [30 

daughters, one of vl1o111 n as named Sally. I t  furtlicr appearz 
that the first Mrs. Mcock  had requested the defendant Emelinc 
IIars11, n i t h  whom she 71 115 rerJ- intiinate. to give her daughter* 
ad1 icc. Accord i i~g l~  rlw defendant Xrq. Marsh, after the inter- 
111arriape of tlic plaintiffs, advised Sally Adcock tliat she a ~ d  
her iister ought not to live at her father'$. gix ing as her reasoil 
tliat licr -tqmiother n a ~  reported to he a loose x70man, a i d  too 
intimate nit11 an individual whose malne n as mcntioiled, and 
adriqrd licr to n~c~i t io i i  i t  to her father. And to Mary Moore, 
the ~na ten ia l  aunt of Sallv ,\dcock, she made use of h~zguagr  
inurll itronger. S o  question is made but that  the nordq used 
by Mrq. Alarsl~, on both occasion%. \\.ere in tlieliiselres pri~ntr 
i r r c . ; r  nctionahle. 

Tlie plailltiffs' declaration contains ~ T W I  counts, one for tllc 
nards spoken to Sal l r  Ildcocl; and the other for those 

(361) +poke~r to J h q  11oor.e. TTith a ~ i m  to rindictire d a m  
age, the plaintiffs' coumel offerrd to prore that the de- 

feiidal~t Marsh r a s  wnrth betnceii $2.000 and $3.000. ?'hi+ 
test in ion^ x i s  objected to. but rrceiwd by the court. Nucll tes- 
timony n as introduced to discredit N a r y  Xoore, and the de- 
felldants' courisel insisted that the plaintifis were not entitled to 
a rerdict on the count framed on the vords spoken to her, and 
asked the court to charge the jury, on the first count, that  the 
confidential relation existing betneen the witness Sally Aldcock 
and Mrs. Xarsh,  and the occasion for using the ~ ~ o r d s ,  rebutted 
the implication of ulalice. Tlle court refused so to charge, 
but instructed the j u g  that  when slanderous words vere  spoken, 
inalice r a s  implied, unless the occasion and relation of the par- 
ties rebutted the implication, and that in this case there was no 
eridence showing such an occasion for speaking the words or 
such a relation betvxen the defendant Emeline and Sally Ad- 
cock as vould rebut the i i~~pl ica t ion  of rnalice. For, supposing 
the mother of Sally Adcock had requested Xrs .  Narsh  to gire 
her daughters adrice, still, as their father had placed orer thein. 
by his second marriage, a stepmother, there was iio excuse i11 lax- 
for Mrs. Marsh speaking to the witness the slailderous words of 
the plaiutiff, howerer nlucli it  might mitigate the damages. 

The jury returned a verdict for  the plaintiffs, and the defend- 
ants inored for a a e v  trial, because the court received i~ilproper 
evidence, and for error in law in the charge. From the judg- 
ment on the rerdict the defendants appealed. 

XcRcr~ and TT7nddell for plaintiffs. 
KPI'I*  for defendants. 
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NSSH, J. Wr arc rcliercd fro111 ally considrratiou of the cast, 
growing 0111 of the charge col~tai~icd ill tlie second c.ount in tlie 
declara t io~~.  The caw, as presented to ns, is c o ~ ~ f i ~ ~ e d  to the fir5t 
couiit. for  it is the error col11111ittcd or alleged to bc c20rl~- 
mittcd by the presidii~g judgr ill considering the case, (362)  
under that coimt, to which our attention is directed. 

We think his Honor was correct i l l  refusing to give t h  
charge requested, and that he errcd in the lattcr part of 11i. 
instruction upon this point. The instruction requested assmued 
that the q n e d o ~ i  n a s  one piircl ,~ and elltirely of  la-\^-, for ii wa.; 
"that the confidential relation existing betmeell tllc dcferidant 
Mrs. Marsh and the xitness, and the occasion for using thcl 
words, rebutted the iniplication of illalice." This instructio:~ . . 
the court ronld not give, brcause it inrolrcd all inquiry of fact 
which it was the proyincc of tlic jury alone to wake. ,2nd wr 
think his Honor, in instructing the jury "there was rlo ~ i v ' d ~ n w  
sliowing such an  occasion for  speaking the words, or such a re- 
lation betweell the n-itliess arid the d e f e ~ ~ d a n t  as mouid rehut 
the implication of ~ilalire," errcd, for the same reason, because 
in this case nialice was a question of fact for the jury, which 
his Honor could not drcidr. H e  must hare  nlcant, in the latter* 
part of this charge, that. although the ~iiotlier of Sally Adcock 
had Mrs. 3Iarsh to advise her daughters, that did not 
m a k ~  her con~l i~micat ion  a pririlcged one. In this there was 
error. We hold that it was a privileged comniunication, if 
made by Mrs. Xar sh  ill good faith, and of thr  hona f id rs  tllc 
jury were the exclusi\-e judges, and i t  ought to hare  been left to 
them. The idea seenls to hare  been that the communication 
was not a privileged one, because the defendant had no interest 
in the matter and stood in no relationshin to the witness. but 
was, in erery respect, a uolunteer. I n  general, when words 
slanderous in themselres are uttered of another, whether writ- 
t m  or verbal. the law imnlies malice. But there is a class of 
cases in which, although tile words &c actionable, pet from the 
relation in which the party publishing stands to the individual 
to whom they are published, or  to the subject-matter, the 
idea of malice is rebutted and the words cease to fur- (363) 
nish the foundation of ail action. These are called privi- 
leged coum~unicatio~is, that is, the party making them has, in 
law o r  i n  morals, the right to make them ; but if he acted in  bad 
fa i th  and used his privilege as a cloak under which to corer his 
malice, the conlniunication ceases to be a pririleged one. and 
he must answer the consequences. And whenever, in an  action 
for slander, the defense rests upon tlie qnestion of express 
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malice on the 1)art of the defendant, tlie jury are the sole triers. 
We have foulid no case exactly like rhis, but v w r a l  in which 
the principles gorernily them n-cre similar to those arising 
here. I n  TYr~ykt v .  TT700dgnlc, 2 C. 31. and R., > l 3 ,  and also 
reported ill 1 T. and G., 12, 1,'arott P~I,X.P observed : ' ( T l ~ c  proper 
~ ~ i r a l i i n g  of a pririleged conilnunication is o n l ~  this : that the 
occasion on wllich tlie c o n ~ ~ l ~ u ~ l i c a t i o n  was 111ade rebuts the ill- 
f'rrerice jinirza faccr arisiliq from a state~i~eli t  prejudicial to the 
character of the plaintiff." The same eiiiincn~ judge in ('oc1~- 
a y ~ r ~  1 % .  Ilcidqi, i s son ,  3 Car. and P., 543. obserres that "when- 
w e r  the nr i te r  of a hbel iy acting under an>- duty, legal or  
m o v a l ,  tonards thc perqoli to whon~ he write., liii coii~li;unica- 
tion is a pririlegcd one"; and no action. s y s  Mr.  Stephens, r i l l  
lie for what i. there written, unless the writer is actuated by 
~ilalice. 2 Stephens S. P., 22, 25. So, ill h'tory I . .  C h a l l a n d s ,  

Car. arid Pav., 234. it n.as ruled b~ tbc Court that  a conmiu- 
~ ~ i c a t i c n  bv I ~ t c r ,  111ade b -  a son-in-law to his mother-in-law, 
respecting her ~)roposed marriage ~ i i t l i  the plaintiff ali'l con- 
tainirig i lnp~~ta t ions  upon him, though 7-olunteered, naq priri- 
Ieged, fro111 the moral oblieation resting upon him to protect 
her from i~ i jn ry .  Manv other case< are cited by Mr.  Stephenr 
to the wine purpose. Was the con~immication made by Mrs. 
Marsh to Sallr  A\dcoc!r a prlr-ileged o u r ?  Slie x-aq 11ot con- 

nected with her h r  any tieq of consanguinity, nor had 
(864) she any p,rrsonal interest in t l i ~  inartcr; nor wa. it nec- 

essary ill order to her protection that the dutv die was 
discharging should hare  been a legal onc. T a s  it a inoral one?  
(':n~ tk i~rc~ be a doubt 1 V h a t  liigl~cr ~rioral d u t ~  than to n a r n  
the x-oung, to p a r d  the innocent, to 3irecr the unwary ? The 
itepi~iother of Sally Adcoclr m s  believed bv Xrq.  3larsh to be 
all i l~ipure n.oiiiall, ~vhether justly or not is not now the ques- 
t ion;  and, in con~pliancr with the request of the departed 
inother. she ~ n a d e  tlic con~munieation to the daughter. JTT'hat 
more ijerilons situation c d d  rhe c*liild of her friend he placed 
i n ?  Dailv exposcd to the contaniinating society of a volilan 
loose irl her ~iiorals, whose position invested her n-ith a com- 
manding influence over her, if the time and the occasio~i ever 
could corile when, obeving the voice of dutr .  she was to warn 
the nitnew of her danqer, it  had come. Nor  could the fact 
that the indiridual against whose society she Tvas warned xms 
her stepmother, change in the least the obligation of the de- 
fendant:  the danqer to the safetv of the n-itness was by the con- 
nection incr~ased in a tenfold degree, and the obligation on the 
defendant increased in proportion. It will be recollected that, 

2 m  
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in tlic preccdi~lg reliiarks, n e  do not, iir the liiost re111ot(1 1ila1i- 
ner, lnesni to he understood to say or iut i l l~ate that tllcrc n a s  
just cause for the opirlioll \vhich Nr.. Xar-11 entc,rtailied of 
Xrs .  -Idcock; it is not p r e t e i ~ d ~ d .  -111 n-e intend, all - \ I?  nlc,an, 
is  that Mrs. Xarqh,  holdi~ig. lioncstlr, t h e  opinio~le,of Xr.. .id- 
cock, was, bv the lan., juqtificd in l~laliiilg then1 lino\~ll to Sally 
Adcock; and that her coli~i~~ul~ic: \ t ion,  so il~adp, n7aq nllat iz 
ternled a pr i~ i legcd one. A n d  we further hold tliar, wirhout 
any request from the mot l~rr ,  she would, under tlie other cire11111- 
stances, hare bee11 justified. TThen. l i o ~ z e ~  er, a coliiniulucatlon 
is  shouil to be a pri\ ileged one. as flowing fro111 a legal ,or moral 
obligation, the plaintiff nia\-, if he can. pro\e that it na.  ilot 
made in good faith, bnt fro111 indice. If llc iuccecd i l l  

doing so, it is stripped of tlie ~ ~ r o t e c t i o ~ i  of the lan and (i36.i) 
reaces to be privileged. The rulc n a s  adopted for tllc 
protection of good niorals. and iliu;t not hc 1 )e r~  ertecl to :he 
purposes of ric(3. But it is the duty of the plaintiff ro 1)roT c 
this malice by coliipctent widrnce, mid it t l i e ~ ~  hecoilieq a clues- 
ti011 of far t  for  thr  jur-. I t  is their ])Yo\ i m c  t o  ia? \i:lcill~i. 
tlic defendant, ill ~ t ~ a k i i i c  the conl l i i~~i~ic :~t io~i .  ltai acted L c ~ ~ r i l  t i t l e ,  
intending honeqtlg to diirliarge :I dut?,  or nlic.thr~r lie ha- acted 
ii~aliciously, intending to do all illjury lo the 1)laintiff. I ' n f f c r -  
coil 1 . .  . / o u P ( ,  15 E. C'. L.. 305 ; ( I o . t ? / ~ ( d  I . Z ? i c / ~ ~ l t d ~ ,  52 E. ('. 

L.. 569. Enongli ap1iew"i ill tlic case to autliorizc the Court to 
treat 11lc comillu~iicatioil to the daughter as so f a r  1)ri~-ileged as 
to lea\ e the qnestioli of coed or bad fai th n it11 ~ r l i i c l ~  it was 
~ n a d e  to thr  jury. ~ ~ ~ ) ( > c i a l l g  as the defei~dant had desired the 
~ i t n e s s  to i~lfornl  her father. that she luicht ~ I ~ T - C  tlie l~ellcfit of 
his advice. TVe tliink. therefore. it ought to hare  bccn lint lo 
the iurv to sax- TT-hether the words Mere ~ n o k e ~ i  to +lie n-itncss 

d 

for the honest' purpose of \ r a rn i~ ie  an i1il;ocent T-onng -\roliian 
of the daliner to her re1)utation and 111ora1. fro111 a loilger inti- 
inate association with one \\-horn the sliealier heliered to be a 
lewd ~ ~ m a i i .  or  for the malicious Ii&pow of asl,er.ing lier 
character. Such ought to h a w  brcn the inqtructioil giren to 
the jurv. Hib Honor. hove~ .e r ,  charged llmt there n a  ~ i o  c r i -  
dence to rebut the nlalice implied ill law l ir  .il)eakinp of the 
Ir ords. I11 thib \i e think he errcd. If  hp   tie ant, ~ r h a t  the nords 
imply, that there was no  curh cl c t l e t l i ~ ,  he n a s  1 1 l ~ l l i f ~ ~ t l ~  
vronp,  for it existed in the relation in n-hich the parties-the 
nitness and the defendmit-stood towards each other, as qtated 
in the caqe. Tf he meant there was not sufficient erideilce. then 
he errcd ill taking n1)on hin~self the decisiou of a matter of fact. 

Tt is further urged by the defendant that  the court erred in 
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I ) c r ~ ~ i t t i n g  e7idence to go to the jury as to hi5 circumstancei. 
011 this question >ye concur xi-ith his Honor. Such eT idence ha- 

bc~en repeatedly admittcd in actions of t o r t ,  to influencr 
(366) the damages to he g i ~ e n .  I n  2 Star .  ET-., 496, it is laid 

donn that. in 311 action for nialicious prosecution, the 
plaintiff, v i t h  a v icv  to rindictire dainages, may give in e~- i -  
dencc the length of time he n a s  imprisoned, his situation ill 
life, and h i s  c i rcu ir in fn~rces .  H e  may also give in eridcnce the 
circumstances of the defendant. Bul. N. P., 13:  2 St. Er., 252. 

The only case we can find to the contrary is that of .larrcc, r .  
Rirldiizqtun, 2 3  E. C.  L., h33; 8 Car. and Pay.. 589. There -41- 
cli~rson,  B n r o n ,  ruled out the testimony. H e  cites no anthor i t~-  
for his 'opinion, and admits it had often been receiwd. The 
case. which was for criminal conrersation, does not shon  hat 
Tvere the attendant circumrtances. Iri such actions 7-indicti~ e 
damages are not necessarily g i ren;  they are dependent on the 
c>ircumstances attending the transaction. If the plaintiff, b -  
his negligence, has contributed to his own dishonor; if he and 
ins n ife i l red unhappily togeti~er and in other cases of a 41ililti1. 
character, he is not entitled to rindictire damages, and the e7-i- 
dence mould not be admissible. Such may hare  been the case 
upon vhich  we are conimenting. Be that, however, as it may. 
r e  prefer tlie opinions preriously giren as more in accordance 
with justice and right reason. The object of the law in giring 
damages in actions of t o r t  is to con~pensate the plaintiff for the 
in jury  he has sustained; and in gir ing vindictire damages to 
punish the defendant for his iniquitous conduct. I n  neither 
case ought justice to be lost sight of, and in neither case doe$ 
the lax- contemplate or intend the ruin of tlie defendant. With- 
out a knowledge of his circumstances, the jury might g i ~ e  dam- 
ages against him utterly ruinous, and such, as against another 
of greater property, would not be felt. 

PER CURIAM. Judgnient rerersed, and r e n i w  cle 11o1.o. 

C i t e d :  R e e c e s  c. 1T7itzn, S f  S. C., 249, 251 ; . Johnson  1 . .  Alletn, 
100 S. C., 139 ; B o w d e ) ~  C .  B a i l e s ,  101 S. C. ,  613; S. c. Hiw 
s o n .  103 N. C.,  376; H ~ r c l n r l l  7%.  Lut i iber  Co.. 133 S. C., 173. 
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APPEAT, from the Superior Court of Law of ORASGE, at a 
Special Term in Deceniber, 1847, Rattlc,  .J.. presiding. 

This was an action of detinue for seren slaves, to d~ich-the 
defendant pleaded the general issue and statute of limitations. 
Tt mas tried at the Special Term of Orange County in De- 
cember last, when the plaintiff prored that she was entitled 
t o  tiit. s1sve.s iil contrererq :mdw the 7 ~ i E  of her father; that 
they were in t l ~ e  possession of the defendailt and had been de- 
manded of him before the commenceinent of tlze suit. She then 
~roduced the records of the Countv Court of Oral~ge, at S o -  
venlber Term, 1845, s h o ~ ~ + y g  that she had been regularly de- 
clared a lunatic, and that one Thoillas D. Oldham ha4 been ap- 
pointed !ler guardian. The defendant claimed the slares under 
a sale made hp onr Stephen Glass as the guardian of the plain- 
tiff, in Noreniber, 1827. IIc then produced the records of the 
County Court of Oranee, at August Term, 1826, s h o ~ i n g  that 
the plaintiff was then declared a lunatic and the said Glass ap- 
pointed her guardian, and he also produced the records of 
August Term, 1827, upon which appeared the following order: 

"Ordered, that Stephen Glass, guardian, etc., hare leare to 
sell Patience and her three children, the property of Ritta 110~- 
ard, his ward, for the purpose of paying debts." 

He  then introduced witnesses to show that Glass, the (369) 
guardian, sold the slaves mentioned in the order, at pnb- 
lic sale in Norenlber, 1527, when one Richard Howard beca~ne 
the purchaser, and afterwards sold tlleln to hiin; and that lie 
had kept thcm and their increase eT7er since, claiming them as 
his own. The fairness of the d e  made by the guardian xTas 
attempted to be impeached bv the plaintiff, and testimony wa3 
introduced for Ihat purpose, but it is unnecessary to state it, ar 
the case was decided upon anotlirr gronad. Thc defendant con- 
tended that he acquired a good titlc to the slaves undcr the sale 
made by the plaintiff's guardian, Glass, to Richard Howard 
and his purchase from Ho~vard ;  but that, if his title had been 
originally defective, it was made good by so many vears. of 
adrersc possession. He also objectcd that the action could not 
be sustained in the name of the plaintiff alone, ~vithout joining 
her guardian or some person as next frien,-1. 
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For  the plaintiff it n a s  insisted tliat the action was properly 
brought ni her nanic, and that, if it were not so, the objrctio~i 
could not be taken upoil the trial after a plea in ba r ;  that tlie 
defelida~it had uot acquired any title under his purchase: ( I )  
B w u w  tlie Coulity C'ourt had 110 p o ~ \ e r  to make all order for 
rht~ <ale of thr  dare*. (2 )  That  if it liad, it  was a special 
autlmritj-. which liiust be strictly pursued, by the court's ascer- 
tailling the debts for vhich  the sale was to be made, -which it - 
n-a. coilteiided l i ~ d  not been dcne in this case. 

Tlic~ court charged the jury tliat the County Court liad 110 

poner to make the order in question, because it had riot pur- 
sued the y m i a l  authority conferred upon it,  and that tlie de- 
Emda~it  had. :hcrefcre. acquired no title to the q l a v ~  under hi 
purclia>e fro111 the 1-endee of the guardian;  that  the statute of 
liliiltariolii had no operation, because the plaintiff ~ m s  a luua- 

tic duriiig the ~i711ole time of tlie defendant's possession, 
(369)  2nd tliat the action could he sustained in the nanie of 

the plaintiff alone. T7nrler t h i ~  charge the plaintiff had 
a ~er t l iv t  a l ~ d  judgnielit, and the defendant appealed. 

S o  rowisel for defendant. 
TT*ntitlell and S o r l r ~ ~ t i d  for plaintiff. 

B ITTI.E, J .  Wheii this case was on trial before me n liile pre- 
siding in tlie court helon.. tlie mail1 objection to the title set np 
by the defendant, under tlie sale made by tlie I)laintiff"q first 
gu:~rdiali, Glass, was that the authority conferred lipon tlie 
county courts hy tlie act\ of 1784 and lhOl ( I  Rev. St.,  ch. 57, 
sew. 1 and 2 )  way a ipecial olle. nliicll ~l iust  be strictly pursued. 
and tliat the Coullty C'ourt of Ora i ip~ .  in making tlie order ill 
quwtion, had exceeded tlie autliority n i t h  nhich  it was invested; 
and that ,  therefore, the order and all the proceedings undrr  i t  
were 7-oid. I r i  support of this po>ition the coullscl for tile plain- 
tiff cited and relied upon L ~ t r r y  1 , .  Flefrirer.  23 N. ('.. 250. in 
which it \vas held tliat the Connty ('ourt, in proceeding m d e r  
the act of 1788 ( 1  R r \ .  St.,  ch. 68, rec. l l ) ,  authorizing an 
order to issue to a guardiall, cmponcr i l i~  liim to %el1 the prop- 
r r t ~  of liii ward fr r pa j  lilent of the d r b  of the 11-ard, must 
first a~ r r r t a i i i  that there are debt, dur hy thr  x t r d  nliich render 
the %ale of the property expedient; and that tlie court niust also 
select the part or parts of his property uliicll cull be diqpoced of 
with least injury to the v a r d ,  and tliat, thrrefore, :rn order in 
tlie folloning nordq : "Ordered, that ,I. T.. thc cuardian. llavr 
 lea^ e to sell a.; much of the lands of S. 11.. (lwenwl. a5 n-ill 
satiqfy the debt, agni11.t qnid deceased's estate." i.; u~ianthorized 
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IIon ARD I - .  THOLIPSON. 
- - - -  - 

and void, and a purchaser of the land under a sale made by the 
~ u a r d i a n  in  nursuance of such order acmlires no title. The 
L, 

difference betmreen the general power of the county courts, 
acting quoad hoc as courts of chancery, by r ir tue of the (370) 
authority conferred upon the111 by the General ,lssrmbly, 
i n  ordering the sale of the real estates of wards by their guard- 
ians, and their power in ordering the sale of persowtl property, 
was not distinctly presented to the court i n  the reply of the 
defendant's counsel, nor was the case, Har% P. Richardson, 13 
N. C., 279, brought to its notice. Upon seeing the latter case, 
and considering the principles upon which it was decided. I 
a m  satisfied that  T erred in n1-i chargc to the jury u p o ~ i  the 
question now under consideratioil. 

The  facts of that case mere that certaill s laws had been sold 
by the guardian of the plaintiff, Susan Harris ,  undhr an  order 
of the County Court, made upon his petition, which set forth 
that his ward had no other property than the said slaves, and 
that  they were all expensive to her. The defendant claimed 
under a sale made by the guardian, and the plaintiff obtained 
a rerdict and judgment in the court below. But this Court 
reversed the judgnient and granted a new trial, holding that  a 
guardian appointed by the Court of Clianccry might, by order 
of the court, rightfully sell the pcrsoncxl property of his ward;  
and that  the act of 1762, 1 Rer .  St., ch. 54, confers the sanic 
power on the county courts, so that a g ~ ~ a r d i a n  appointed by 
the latter might, undcr a similar order, also sell the personal 
estate of his ward. The act of 1801, above referred to, gives to 
the county courts the power to appoint guardians of lunatics 
and idiots, and invests the guardians so appointed with "the 
same pom7ers to all intents, constructions and pnrposesV as hare  
been conferred upon guardians of orphanr, appointed by the 
county courts by virtue of the act of 1762. I t  follows from this 
that H a r r i s  I ? .  Richarrlson, s~rprcr, is a direct authority in f a ro r  
of the order and sale, under which the defendant claims; and 
we hold that  if the sale mas made fairly and in  good fai th bv his 
wndor,  he acquired by it a good title to the slaves now 
sued for. We think it proper, ho~wrc.r ,  to repeat the (371) 
remarks made by the Court in the, caw just rcfcrred to, 
that "such sales are so unusual, the occasions which would jus- 
tify them are so rare, the dangers of imposition on the court b -  
nlisrepreqentations of the guardian and of corrupt combinations 
between h i n ~  and thc ostcnsiblc purchasers so obvious, that  the 
vigilance of courts and jurors should he extended in detectinq 
nnv f raud which map infect the proceeding." 

PER CURIAX. Jadgment and a w n i w  d p  nor-o. 
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_IPPEAT, froni the Superior Court of Lan of GI-11 [<om, a t  
Fall Term, 1847, R a t l i ~ y ,  .I.. pred i r ip .  

(372) This was an  action of t r o ~ e r  brought by the plaintiffs 
against James 11. Patterson and three other defendants, 

to recol er  damages for the conrersion by them of seT era1 dares.  
The defendant pleaded severally the penera1 issue. not guilty, 
and ~17011 the trial of the iqsuee in the Superior Court of Lan-, 
a t  Guilford. on the Spring Circuit of 184q, the jurr- found the 
dc f rndan t~  "sex ?rally guilr ,~,"  and assessed the plaintiffs' dain- 
ages to $2,048.60. and judgment was rendered that  the plaintiffs 
reco7 er. etc. From this judgment the defendant Patterson, 
alone, appealed to the Superior Court. v h e r ~  the counsel for  
the plaintiff niorecl to dismiss the appeal for  tllc reason that  
the other defendants had not joined in it. 

K e r r  and T ~ c d e l l  for plaintiffs. 
TT'ntTtlelJ and .J. T .  Xari~herrcl for defendant.. 

B ~ T T L E ,  J. Upon the direct authoritv of l l i tX  c 1 , .  G ~ l l i / r ~ , z ,  
1 3  S. C . 217, and Dzcii~is 1.. .Jmiicc, 20 S. C , 291, and for the 
rea.on7 therein given, d i P h  it is unnecevarv f o r  us to repeat, 
n e  nr1, bound to allon- the motion made hx the plaintiffs' coun- 
,el. and to dismiss the defendants' appeal. Tt is true that  the 
defrnda~lt i ,  in the court he lo^^. pleaded s c ~  cral lr  not guilty, and 
the jury found them severally guilty, yet thc dninar?e~ asqewd 
v c ~ c ~  for one rntire smn against all. as they o11cht t!) h ~ r - c  bccw 
it\ir .Jn71n ITa!ydnn's c n v  11 Coke, 5 ;  7kz1  fii.lc1 1 % .  I j rrr~zc~ o f f ,  
Strange, 910). and the judgment thereon nxs,  of C O I I ~ , S C ,  :I joint 
one aqainst all. S o r  can the cases of iCti11i r i . Ctrv flioi 11, 20 
S. C.. 640, and ,\'. I .  .Tusfires.  24 X. C.. 430. ritcd for the cle- 
fendant, help him. Both thoqc cases fully 1.e~ogni7c the nutlior- 

ity of Hicl;r I ? .  Gill inin and D ~ r n i ~ c  7..  , T O ~ I P C  2nd are 
( 3 7 8 )  decided upon principles not applicable to them nor to this 

case. The motion to dismiss the appeal froni this Court, 
i l l  .\lftiizc7r 7.. (in71 t l z o ~ u ,  mpr*/ i ,  v a s  refu-ed upon the ground that 
tliouzh tlicre Tiere other. defendant< in the County Court, vet, 
: I .  no motion v a s  made to dismiss C a ~ v t l i o ~ ~ ' . .  appcal from the 
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S l ~ i x ~ i o r  Court. and that court did. in fact. cntcrtain iurisdic- 
tion of tlle caw, and gave judgment against him alone, his 
appeal to the Supreme Ponrt  mas proper, and could not be 
disnlissed from that  court. The other case of S. v .  Thc Jzist ius 
n-as put upon the intelligible and proper ground that the suit 
against the justices v a s  not against the111 as several pei.sons, act- 
ing as individuals, but as a corporate body, acting throng11 the 
medii1111 of a majoritv of its members. Tlie judqnent mas 
tlierrfore against them in the same capacity, and an nppcal 
from it by a majority was in effect an  appeal by the whole body. 

PER C ~ R I A A I .  . The appeal diwiissecl. 

1 A testator de r i s~d  ~ r r tn iu  1:111(1s to h i i  IT ife (Iurinq her IT id011 11ooR. 
nnd after her innrringe or clentli to liis wife's hrirs b j  con- 
saugninity. with tlle csccptioo of olre sistcr. E1ix:rbetli. Tlic wife 
was pregnant at t h ~  tiilir of ~n:lkinc the will. tl~oliqh unlinonil 
to the testator. Afterwards this child was horn. rind died in the 
lifetime of its mother. The mother tlirn died. l ra r iw I~rotlitm 
and sisters. her only h ~ i r s :  Ilcld. that oil the birth of the child 
tlir rein:~incler vested in liiin, to the esclnsion of the brothrrs ;lnd 
sistcw of the wife, nnd on his dcath rested ill liis hrirs nt In l~ .  

2. The c~onstrurtion of :I will must be n])on the will itself, mlci c:rli~~ot 
be coiltrolled by pnrol proof of n i l  intriltion ; I+  to pnrticn1;rr Irer- 
sons to take under thr clrvisr. for in cfi'c~c+ that would be to ni;~lic, 
the will by p ro1  : tliouqh tlir ronstrnction may hc aided bg PI i- 
tlrncr of the state of thr f:~mily. 

AP~EAT,  from the Superior Court of Idax- of C r n x r r r c  I;, a t  
Fall  Term, 1847, Dick, J., presiding. 

Henry  Bright v a s  seized in  fee of the prcmise~ in the dccla- 
ration described, and on 15 A2pril, 1836, hc matle his will. and 
therein d e ~ i s e d  and bequeathed as follom : 

H e  dirrcted a tract of land and tlircc s laws to bc sold :111cl the 
proceeds to be applicd to tllc pavnlrnt of his debts. :~ncl the 
surplus, if any, he g a w  to his wife, Polly. The v i l l  thcn pro- 
ceeds thus:  "I lend the tract of land T now l i ~ e  on," being that  
i n  dispute, "unto my  wife during the time she remains my 
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widow. I also lend negro -n70nian Char? and child. Pleasant, 
JIajol., Sykeqter, h n ,  and Amanda. to my ~vife,  Polly. a3 loilg 

as she lives niy ~v ido~v .  I lend the use and beliefit of all 
( 4 7 3 )  my stock of erery denomination, all the produce of erery 

kind, all the household and kitchen furniture, and farm- 
ing utenqils of e7 ery description to in>- qaid \\ i f r  as long as she 
r e i l ~ i ~ i ~ ~ b  my widow. Inmiediately after the marriage of m -  
11-idor, or directly after the death of my wife, Polly, I gire and 
bequeath all the before-mentioned estates, within doors and with- 
out, to my  loring n~ i fe  Polly's heirs by consanguinity, with tlle 
exception of Elizabeth hlcEhcrson. and I gire and bequeath to 
her $1. I appoint m? wife, Polly. n.11ole and <ole executrix of 
this illy d l . ' '  

The testator died on 15 Nay.  lS36,  aud his d l  was prored 
on the fourth Monday of that month. and his wife then entered 
her dissent to it. The testator or  his wife had no issue born a t  
the making of the will, but she n a s  at the time pregnant. Tn 
h g u q t ,  1836, the widow intermarried v i t h  the defendant. 
Flora, and she was afterwirtls  deli^ ered of the child of 17-hich 
she r a s  pregnant in the testatorJ< lifetime; and the child l i d  
about six months and died. At that time the defendant was in 
possession of the land, and doner v a s  allotted to his n i f e  in 
one-third of it, \ ~ h i c h  he claimed in her right. The defendant 
afterwards made a par01 contract for the purchase of the rel-er- 
sion of the third allotted for the do~vcr, and of the other t ~ o -  
thirds in possession in fee, from Narcissa Halstead. and Rachel. 
Solomon and Robert Charlton. They vere,  together TT-ith said 
Elizabeth XcPherson, the brothers and sisters of the testator's 
wife, and were living at the making of the will. the death of 
the testator, and the marriage of his  rido or. ITnder those title.. 
and a deed from Solomon Charlton for his share of the p r r n -  
ises, executed about tx70 Tears before the snit, the defendant held 
the premises for about ten >-car. before the comniencenmlt of 
the action. claiming in right of his wife. or  under her brother., 

and sisters for  himself. Xrs .  Flora died shortly before 
(376) this suit: and the lessors of the plaintiff are the heirs a t  

 la^^ of the testator and of the posthun~ous child c s  p n r t c  
pnfP1 ? / / I .  

On the trial the foregoing facts were agreed by the parties. 
Thcn the counsel for  the defendant offered furthermore to prore 
by witnesses that the tentator, at the tiinc of making his d l ,  
was i p n o ~ a n t  of tllc prcqnmicr of his ~ ~ i f c ,  and that  it TTas his 
intention. by his d l ,  to g i w  tlle premises to the said brother. 
and sisters of his ~v i f e  (except Elizabeth XcPhrrson)  after thr  
death or marriage of hi. said nife.  But the co1u.t rejected the 
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evidence, and upon tlie facts stated was of opinion v i t h  the 
plaintiff, and a r-erdict and judgment were rendered accord- 
ingly, and the defendant appealed 

Heath and J .  H .  B ~ y a n  for plaintiffs. 
Iredell for defendant. 

RLFEIA. C. J .  A title a t  law cannot be set up  for tlie after- 
born child, under the act of 1805, in f a ro r  of children bor11 
after the niaking of their parent's will. For, if the child took 
by the will, it nus  1x0~-ided for by the father, and the case ~ o u l d  
not be within the ac t ;  and if the child did not take under the 
derise, but the niother and her brothers and sisters took the 
~ h u l e  pi -opr t j ,  i h n  the proceedings were not  had which the 
act prescribes for ~ e s t i n g  the seizin in  the child. 

Upon the construction of the mill i t  is contended for the 
defendant, either that the testator's rridow took the fee or that  
it x7as limited over i n  remainder, upon the death or marriage 
of t h c  7::ife. to  her brothers and sisters, escept Nrs. XcPherson. 
That  dcpends upon the operation of the words, "my wife's heirs 
by consangninity." We do not think thev gave the inheritance 
to the nife.  I t  is plain, from the testator's giving ererything 
he had to his n~ i f e  and her blood, that  he did not intend his 
estate to go to his o ~ m  family, as such. Then. as he gires the 
property owr ,  upon the marriage of liis  rife. as well as 
upon her death, to her heirs by co~isaliql~inity, there (377) 
~ ~ o u l r l  becm to be a pretty strong inference that  the teq- 
tator did nor mean those persons to take in the quality of his 
wife'. heirs, that is, by succession after his death;  because then. 
upon the marriage of the ~ ~ i f e ,  the  i hole property would go to 
the testator's onm heirs and next of kin, for  the interval between 
the n~ife'. marriage and death. Perhaps that of itself ~vould 
not be suffirient to prercnt the application of the rule in Shcl- 
ley's cncr to this devise. But  hen to those considerations is 
added t h i ~  other, that  the testator expressly excepts from the 
wife's heirs to ~ i ~ h o m  the limitation is m ~ d e ,  a certain sister of 
the nife,  one cannot be mistaken in saying that  the ~ i ~ o r d s  were 
not usrcl as words of limitation of an estate to the ~ ~ i f r ,  but as 
r o r d s  of purchase, denoting ~ h o  r e r c  to take in remainder 
after  the TI-ife; for  bl- the exception it is ii~anifest that the sister 
~ v a s  understood by the testator to be ~ i t h i n  the general terms 
of description, and that she might take bllt for thn cxccption. 
I f  she did take, it  n oulcl be aq ont of the TI-ife's heirs. and other.. 
in eqiml degree must, in like manner, conic in under the same 
~ ~ o i d q .  Th t  by ~ s c l u d i n g  that sister. and l ~ n l - i n ~  tlie others in 
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e(jllal dctgrvr to  take, the testatol, shows that 11e did not. mean 
rh tw to take as heirs h -  descent from his wife. siilct. the course 
of desceiit cannot thus he altered by adn~i t t ing  some and esclud- 
i l ~ g  other heirs. The ~vife's estate, therefore, was only that 
expressly limitcd to her during life or n-idonhood, and the heirs 
took by l)urcliase in remainder. 

71'li(,n tlie quesrioli is. TTTho did take as purchasc,rs under those 
~voril.:? T l i c r ~  are no other persons xho can set up a claii~i but 
t l ~ c  after-horn child. m d  thc other brothers and sister of the 
 rife, besides Mrs. 3IcPl:erson. Here it ll1a.v be reinarkcd that 
rhe colistruction inust he up011 the will it.qclf and cannot be con- 
trolled h;v p r o 1  proof of an i n t c n t i o ~ ~  a,; to the particular per- 
~ 1 1 s  to take under tlic devise, for it1 effect that would be to iiiakc 

the d l  h- parol. The q~iestioil is not the abstrart one, 
(:I;$) vliat the testator intended. but  hat Tras his ~licaning hy 

the n-ords wed  by liini. The cridence as to tlie iiiten- 
tion ~ a . 5  tlicrefore I~rol)crly clscluded. On the other hand, it 
has bccli decided that the construction iuay he aided by evidence 
of the .state of tlie t":~niiy. ( A b h 1 1 . s  I , .  Dunn. 1s X. (2.. 446, 
Iicncc? it nxs  ronlpetcnt to  pro^-f2 that the r i f e  n.as only preg- 
nant at tlir, making r.;f the will, and perhaps, that the testator 
did no; kiion. of it. But v-cJ do not look into the latter point, 
h c a i w ,  for the reasons that ]rill presentlj- appear, i n  our opin- 
ion. hi? iynorance of thc fact could not affwt tllc derise; and, 
tlierdorc,. tllc exclusion of that evidcnce n-as of no consequence. 

Betreeil the TTO sets of c la i~nan:~ ,  tlw n-ife's after-horn child 
niid her hrotllcrs and s i~ters .  the opinion of tlw C"r,urt is for  the 
forn~er .  rrlie twtator 11s~:: ~vords. ' ( I I ! ~  71-ifo's heirs by consan- 
;.liil:!t~." T;!;i?Il ?;;;k.i'?~?? 7 1 ~ ~  > I <  T V V ~ ~ ,  ii T J - ~ S  o ~ ~ r  of 
t h  n-a\-, as they do the brothers slid sisters. The child being in 
r i > ~ ~ t r p  ~ , ~ i l l r ; s ,  n.as 7'71 rcr.ri111 iioilcrn capnlile of takilig b7- ddt- 
s c c ~ ~ t .  mid also b;i purcliasc iuidcr the descriptir 11 of "chilrl" or 
"hcir" of :iiinthcr. I loc I . .  ClurL.. 2 11. BI., 3 0 9 ;  117rrlli.c 1 . .  IToi!!j- 
. v ~ i ~ t .  2 Altk., 117 ; T 1 1 i ~ I h ~ o 1 1  1 % .  IT700tlfo~.li.  4 Tes., 227. Tlien. 
 lint is to exclltde the child? rt i.: to he rel~iciubered that  IT-110- 
<.\-(,I, takw does sf, as 1nm:hascr; and that, as by the ~i~arriacyf, of 
llic v i f e  the re~nainder would fall into 1)ossession d~ i r ing  her 
life, tllc p c i ~ l l  n.110 takes does not take as lwiilg the heir abso- 
Illtc1;- of t h f 3  n i fe ,  but only 2.: her heir appare~i t  or  presuiiipti~-e. 
F .  I lie 1)rotliei.s m~t l  sis:t.rs c l n i i ~ ~  as filling the latter character. 
~\-liilc tlw ialiild 11-as undoltbtedly heir appai-cnt. I t  is a d i d  
again. TT'Eiat is to exclude i t ?  Tf the testator k11eTv that i t  was in 
r ~ ~ ~ r f i ~ f '  ~ t l n f r i s ,  tlir defendant g iws  u p t h e  argmiielit. But it i.; 
ilisictcd that Iic did not l rno~ i~  i t ;  and the presuniptio~i is very 
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cogent or1 the fncc of the \ \ i l l  that he did not, and it i+ tl~ence 
inferred that the tc-tator conld liot mean the child to t ~ k ~ ,  :1nd 
that he did luean the brothers and sisters to do -0, a. 
heirs presui~~pt i rc .  There can be but little doubt. n, .  ( 3 i ' D ' i  
think, that the testator expected the brother, and qist~rq 
to take, as he the11 ~ ~ a t u r a l l g  looked upon them a, the nifv'-. 
11eare.t relation-. and tllcl e;\clu;ion of one of t l l ~ l ~ i  S ~ O T T S  that; 
ther  wcrc in his r i en .  T h t  that 1s not the nilole inqniry. T c  
are to considcr not only n-hcthcr he intendcd tho-c. person, 
might or qhould take, but ~ l l e t h e r  tllc-, a11d no oile e l v ,  ~ho11l~l. 
Hovi can thow broad word-, "rng 77-if?'.; llcirs,'' he narroneJ  
donn to three or four particnlnr pcrvrl i ,  though those p r s o n -  
nlav hare  becii in the tcstntor'b contcm1,lation! The arg~unlenr 
for the defendant is founded on the qtate of thr  testator'. knonl- 
edge a t  the time he used this language; a n d  thence is deduc~d  
hi. expectation, and thence, again. his intention, on thiq s u b  
ject. The pcqition is that  llc meant the hrotlicrs and \i+tcr-. 
becaus~ he linen th r l~ i .  I t  w d l  follov7 that he cmdd only 
lllean those brothrr. and ~isterq \\11o111 he did knon-. But bull- 
pose the words had been "mj- vife's brothers slid sisters." and 
there had bee11 olle of 11-holn the testator lind 11, knonledgc. ir 
~vould be impossible to exclude one that came i o  exl)ressly ~v i t l i i~ i  
the description. Again, as these brothers and qisters sag that 
thev take under the descrintiorl of the "IT-ife'q heirs." for the 
sauk reason another broth;r or sister, though u n k n o ~ n  to the 
testator, must also take undcr the same descri1)tion. Supposr, 
further, that after the making of the will all the brothers and 
sisters had died in tlle lifetime of the teetator. learing children. 
The devise would certainlv not fail, bat those children ~ ~ ~ o u l d  
conle in, as ansn-ering the description, nhen the 71411 took effect 
and rested the estate. The gift is not to particular persons, as 
the sole objects of the testator's bounty, but to a class of per- . 
sons: and whoerer came within it d l e n  the d l  took effect and 
the estate reqted take under it.  and none others. So the child 
of the wife took under this description, because, though un- 
known to the testator, it  alone answered tlle descriptio~i, 
for it was in being n ~ h e ~ i  the will TI-as itlade, and ~rlleil (330) 
the testator died and the wife married, arid was heir ap- 
parent;  and therrhv the brothers and qisters ceased to be heirq 
preqm~ptive.  The exclusion of one of thc sistcrs, though sufi- 
cient to shon- that  if thc brothers and other sisters took at all. 
they were to take aq purchasers, does not proTc that t h e ~  n-ere 
to take a t  all ex-ellt., to the excluqion of all nthcrs. I\Tl~enerer 
they shonId tab, as bring the heirs pre-~unptire of the xifc.  
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Mrs. XcPherson, though in equal degree. should not take. 
Rut it n-ould still be a question betreen those brothers and sis- 
ters and a child of the ~vife,  then ill r r n t r e  rilcctris, nhicli most 
nearly anmered the description of "heir of the ~ ~ i f e , "  and cer- 
tainly the latter did, as being her heir apparent. 

The lessors of the plaintiff are therefore entitled to the preln- 
iaes as heirs of the after-born child, ~ h o  took the fee. The Je- 
fcndant's possession m s  without color of title, and therefore is  
not a bar to the right of entry. I Ie  took a deed froin only one 
of his rendors, and that only two gears before the wi t .  I f ,  
indeed, they had color of title, then the defendant's possession 
under thcni would hare  been sufficient. But, as was intimated 
ill _llolrtgo?r~rry 7.. lTTynizs, 20 S. C., 667, we think the will can- 
not bc color of title to the brothers and sisters. howerer doubt- 
ful the co~iitruction, for it i.; iiilpossible that  a devise to one 
1~erjoil ?ill1 be color of title lo anotlicr clain~ing adverselg to the 
dcrise. 

PER CI RIAX. Jndgment affirmed. 

\Yl~rre ;ill ;rrhninistr;ltor tliw ~~ i t l i ou t  haring fin;llly ndministered the 
rstnte of his  intestate. an ncTion  ill not lie by one of the next 
11f Itin for  his sl~nre of the estxte against his administrator. but 
iinist 11c I~rought by tlw ac1lnini~tr;rtor rlc boiris uol i  of the origi- 
~ i n l  intrstnte. 

- ~ P P E A I ,  from 111e Superior Court of Law of T T ~ S H I U ~ ~ T O K ,  
at Spring Tcr111, 1848, S e t f l e  .I., presiding. 

.James Baldwin died in the w a r  -- intestate, without issue, 
learing a n i d o ~ r  and onc brother, the relator, ~ 1 1 0  Jrere entitled 
to his personal propertv. Letters of administration nere  duly 
granted to James Reniirtt, 1~7110 entered into bond, with the de- 
fendants a. his sureties. The personal estate of Baldwin was 
large, and the administrator possessed hin~self of it, and after 
paying the debts of his intestate, and the nidow her third, had 
in his hand. a considerable sum unadministered. Bcnnett died, 
and this action is brouqht on the administration bond, hv the 
I~rother, the relator. to recox7er the money so r m ~ a i n i n g  in the 
hands of the adnlinistrator. 
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His  Honor rvas of opinion that the relator could not main- 
tain the action, but t h i t  it ought to hare  been brought bg the 
adluinistrator dr boilis nor?. I n  subnlission to this opinion ths  
plaintiff took a nonsuit, and, a motion for a new tr ial  beinq 
refused, appealed to this Court. 

Heath for plaintiff. 
Iredell for  defendants. 

NASH. J. We see no reason to doubt the correctness of the 
judgment appealed from. Upon the estate of eyery in- 
testate there must be an  administration, ill order to its (382) 
due and nroDer settlement. The administrator is the 

I I 

personal representatire of the deceased, and upon him devolves 
the duty and responsibiIity of colIecting the assets and paying 
the debts and making distribution. H e  alone is recognized as c '2 

legally entitled to the assets, and to him must the creditors and 
next of kin look. I f  he dies before these ends are attained, an  
administrator de bonis  n o n  nwst be appointed, and to him the 
like rights, duties and responsibilities at tach;  and so on, as 
often as  the representatiue dies without closing his administra- 
tion, and the action at law to collect the unadnlinistered assets 
must be brought in the name of the adnliilistrator de bonis non, 
and not in that  of the next of kin. T a y l o r  1 % .  Brooks, 20 S. C., 
273. 

T e  agree n i t h  his Honor, that the relator cannot maintain 
this action. 

PER C ~ R I A I I .  Judgment affirmed. 

P i i ~ d :  8. P .  Haldzii , , ,  33 N .  C., 112; 9. 1 % .  Xoore, ib., 1 6 2 ;  
D U ~ P  1%. F e r ~ b e ~ .  52 S. C., 1 1 ;  Latta _c. Rliss. 53 N. C., 113;  
C;oodman 1 % .  G o o d m u i ~ ,  7 2  K. C.,  509;  Ham I . .  Rorneqa?~, 8 5  
s. C., 121. 

A contracted n i t h  R ,  n fisherman. that  he v.ould pny him co much 
per atinloti for :I certain number of years for the  offal of t h ~  
fishery, and then ~t was  ctipulnted tha t  A qhould ha re  the offal 
xs lonz as thp f i~he ry  I T ~ C  ~oilt inue11. HtTt7. tha t  I)> no proper 
I Y ) I I ~ ~ I I I (  titm of this con t r ,~c t  could he entitled af ter  the wpi-  
rnt ion of the w1c1 periotl ant1 after the denth of R and the sale 
of the premises for di\icion. to deniadd damages for the  non- 
d r l ~ \ e r y  of the offdl 

279 
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JYP. IViIliau~ Jirya11 and IIenry I,. Williams, fidii~ig u n d ~ r  
the fislii of B r p i  i! TYilliams, aiid .Tollatllali 13. Capehart, l i a ~  t 
made t l ~ r  follo~ving bargain, 7 i7. : The wid  Capehart agrees t o  
g i ~  c the 4 d  Brya11 k TT'illiai~ic. $300 for the offal fro111 their 
fishcry at tllc head of the Albe~narle Sound, payable ac. follous. 
T-iz. : $100 on 1 January ,  1854. a ~ l d  $100 on 1 January ,  1533, and 
$100 on 1 January,  1536, provided the said Bryan 6. Till iains 
11x1 e the fiqher- fiylied every year. and catch 300 barrels of fish, 
a fi4iing vnqon ; but ihonld they fai l  to catch 500 barrels of 
fish, then the said C'apeharr is only to pay for the offal in pro- 
portion; and should they fail to fish prcvious to the last p ? -  
ment, then the said Capehart is not to pay any more. I n  11-it- 
nesq n liesc~of v e  hare  affixed our hands and seals, this 9 Augnst. 

1 .  I t  is further understood the said Capellart. hi, 
(3b-1-j lieirs and assigns, are to ha\ e the offal of the >aid fishery 

as long as i t  is fished. 
Kitness : (SE 11,. ) 

L. S. WLBB to HENRY L. TVIT,LIAIIS, (SEU,.) 
Willianis' Sra l  J. B. CAPEHIRT. (SEAL.) 
aiid to C'apel~art's Seal. 

-1. OSLT do. 

Tlic, breach of the covenant assigned by t l ~ r  plaintiff was tlw 
failure of the defendant's testator, TTilliams, to permit liiiil to 
take the offal from the fishery mentioned in the instruinent, 
during 1536. The defendant pleaded the general issue and con- 
ditions performed and not broken. 

The jury, under the charge of thc court, rendered a rerdict 
for the plaintiff, and from the judgment thereon the defpndant 
apl-~aled.  

r1)on the trial sonir testimol~y 31-as g i r m  in relation to the 
execution of the instrument, but it is unllecessnsy to state it. 
a?  thc opinion of the Court is confinrd to the qnrstion arising 
upc11 the construction of the coreaant. I t  wah 1)rored that 
Bryan & Till ianls carried on the business of fishing ever-  Fear. 
from the t i~iie when their contract with the plaintiff was en- 
tcred into until the death of Bryan in 1843, and that the plain- 
tiff paid the 8300. as agreed upon, and took the offal from the 
fisllery up to that time: After the death of Bryan the land and 
fisherr nere  sold ~ui r lw a decree of the Conrt of Equity for 



I-'. 15. I l 7 i ~ ~ s t o ~ / .  . / I . .  for plaintiff 
TI'. .\-. H. Smith for defendant. 

RATTLE. J. The col~struction placed u l~on  tile covenant in 
question bv the presiding judge makes it opcratc so unequally 
upon the differcnt parties, and p roduc~s  cffccts so disastrous to 
the estate of one of theii~, that uotlling but the l~laincst language 
in the instrument could induce 11s to adopt it. A lcco rd in~  to 
that construction. the 1,laintiff will be entitled to recorer d a m  
ages from the defendant during an indefinite nuinbcr of years, 
for not permitting hiin to hare  the offal from the f i s l ~ e r ~  men- 
tioned ill the coretiant, xhile it ahall be fiqhed, although i t  ma>- 
become the property of another person, and the estate of the 
defendant's testntor may hare  rio interest in it and derive no 
profit from it. Swelv,  the parties to the contract, supposing 
them to be men of ordinarv understanding, Jiewr contemplated 
snch a result: and x7e think that  their contract, when fairly 
interpreted, does not lead to  it.  The czownant v a s  executed on 
9 August, 1831. and stipulateq that for the sum of $300. pavable 
by three equal aimual installments, conmencing 1 .Januarv, 
1834, the plaintiff shall hare  all the offal from the fisheries of 
B r r a n  and the defendant's testator, provided they catch 
as illany as . iOO barrclq cf fish 1x31' a ~ ~ n i ~ m  ; but if thev (386) 
catch less than that number. then the plaintiff iq to pay 
only in proportion; and, if t h y  fail to fiqh previous to the 1a.t 
payment, then he ic. to pa?- no more. So far ,  the contract seenlq 
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plain, and to be nothing more than a purchase by the plaintiff. 
a t  an  agreed price and upon crrtain specified terms, of all the 
offal from the fishery of the other parties up  to the close of 
1836. S n d  there the contract seems at the time to h a w  ended, 
for the attestation clause immediately follows. But after that  
is  added the clause under which the plaintiff claims to recorer 
in this action. I t  states that, "I t  is further understood the said 
Capehart is to hare the offal of the said fishery as long as it is  
fished." Fished by whom? Certain17 by .the owners of the 
fisher? v h o  are contracting to let the plaintiff have the offal. 
That  is the natural construction, and i t  is the only reasonable 
and fa i r  one; for if the construction contended for by the plain- 
tiff be adopted, it r i l l  have the extraordinary effect, i n  the 
crents which hare  happened, of gir ing him something like a 
perpetual annuity of the pearly ralue of the offal out of the 
estate of the defendant's testator. W e  think that  the contract 
terminated. at the latest, when Bryan k TTilliams ceaqed to be 
the owners of the fishery, and that the reecgilition uf i t  by Ti! 
liams, while he and Riddick were fishing in 1845. n a s  founded 
in a clear mistake of its true meaning and intent. 

PER CURIA~I .  Judgnlent re~ersed .  

J O I I S  A. JIcLEOD r. JOHS OATES. 

.in action of reple~in will not lie, eitlwr a t  the conimon law or under 
our statute, againqt a n  officer who wim? property b~ virtue of 
a n  execution. 

APPEAL from the Superior Court of L a ~ v  of NOORE, a t  Spring 
Term, 1848, Bnile!y, J., presiding. 

This is an  action of replevin for a d a r e  named Ephraim. 
The defendant entered into bond according to the statute, ~ v i t h  
condition to perform the final judgment, and pleaded no?? c e p i f .  
and also avowed the taking under a fieri facias,  issued by a 
justice of the peace on a judgment obtained bv J. B. K. aqainst 
PITeil McLeod for $51, with interest, etc.. ~ ~ h i c h  mas delivered 
to the defendant. he being a constable, etc.. and that  b~ r i r tue  
thereof the defendant on, etc., seized the slare as the proper 
goods and chattels of the said Xeil, and then in the possession 
of the said Neil, to satisfy, etc. Whereupon he prayed judg- 
ment, etc. The plaintiff pleaded that  the slare was his prop- 
erty and not that  of Neil McLeod. 
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On the trial evidence n-as given for the plaintiff that on 30 
-higust, 1839, S e i l  XcLeod conreyed the negro to the plaintiff 
Irv deed, which purported to be made in consideration of 8600 
then paid. Xuch  evi4ence was giren, tending on the part of 
the plaintiff to show that Keil XcLeod, who x a s  the plaintiff's 
father, o~ved him $600 for money paid or agreed to he paid for 
him before or a t  the time of the conrcvance. and tending on the 

D 

par t  of the defendant to establish that  the conr-eyance n-as vol- 
un ta r r  or nearlv so. aud TTas intended to defraud the father's 
credi;ors; on ~;rhich several questions vcrc  made by 
the narties. But as the oninion of the Court does not (RPP'I  
proceed upon that part of the case, it iq unneccssar- to 
state the points or  the facts particularly, further than to say 
that, after the execution of the bill of sale to the plaintiff. his 
father continued in  possession of the negro, and he was in  pos- 
session of him on 2 August, 1844, when the defendant took him 
under the execution mentioned in the avowry. 

The counsel for  the defendant insisted, first, that the con- 
veyance to the plaintiff n7as fraudulent and void as agfinst cred- 
itors; and, secondly, that the plaintiff could not nlalntain this 
action of replevin against liim. The court left the question of 
the consideration to the j i q - ,  v i t h  directions that if they found 
that the plaintiff had paid or agreed to pay money for his father 
to the full ~ a l u e  of the slave, the conreyance to hiin TI-as not 
fraudulent, but valid in  lax^; and that if the plaintiff had, a t  
the time of the taking b r  the defendant. the right to the imme- " ,  

diate possession of the slave, then he was entitled to recover in 
the action. The jury found for the plaintiff, and assmsed the 
d u e  of the slave a t  $600 and the damages at $178; and there 
was judgment accordingly for the value, to be diqcharged, etc., 
and for $356 damages, being double the amount aqsessed by the 
jury;  and the defendant appealed. 

D. Reid and , l I (~~ id~n7 in l l  for plaintiff 
Kelly for defendant. 

RUFFIS. C. J. r p o n  the question of fraud we think it only 
necessary to remark that i t  seems singular that it should hare  
been left to the jury. n~ithout laying the proper stress on the 
long-continued possession of the father after making the deed, 
as a circumstance tending to show that the conrepance was upon 
a secret trust for the father. and especiallv as being deceptive 
to creditors by keeping up a false credit for the father. 
But although the posqcssion is not further adverted to as (389) 
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all elci~ic~ilt of fraud. avoidn~g the plaintiff's title, yet it  is ilia- 
tcrial. perl~aps,  oil the other point made at the trial. a; t c ~  the 
plaintiff's right to  bring rcq~lmin. 

The old authorities all agree that  goods taken in execution 
from a court of record are not repleri'able. Coni. Dig.. Ke- 
pie1 in. D. Indeed, the sheriff subjects h inwlf  to an attach- 
imnt  by l~iaking replexin of tliem. Bul. S. P., 53. The qame 
lax holds of warrantz of d l ~ e s s  on convictiolis and process of 
esccutlon on judgl~~eli is  given by magistratei ha1 lne jurisdic- 
tion. X c t  c. ,IIo~iXheatl. 2 Str.,  1131; Ttlsox r .  Xllillei, 1 Brod. 
aiicl Bing., 57. The reaqons for this are of thitt i i l ipera t i~r  
nature tliat make the rule indispensable to the administration of 
tile lax-. Execution has beell called the end of the 1:rn. But 
it n-ill he only the beginning, and there nould be no end of the 
lav ,  if after a person has established his right by judgment the 
defendant's effects niay be rescued from the execution at his mill 
1 ) ~  sning out a v r i t  of replerin. S o  case is found in England 
of r ep le~  in maintained by any person for goods take11 b- virtue 
of an eaecution against the plaintiff in replerin or any other 
person. I n  New York it x i s  lield, in Thompson 1 % .  Ruttoil, 14 
John., M, that  goods of A. taken out of the possession of -1. 
upon execution against the property of B. may be r ep le~  iecl at 
the suit of -I., but no authority was cited for the position, iind 
the decision put expressly on the ground that bv taking goods 
out of the possession of one person, upon execution against an- 
other, the officer undertakes to show tliat they r e r e  the prop- 
erty of the defendant in the execution; and the Court esplicitlr 
states the general principle that goods taken in  execution are 
in cttstodin legis, arid "it would be repugnant to sound prin- 
ciples to permit them to be taken out of such custodv r h e n  the 
officer found them in and took them out of the possession of 

the defendant in execution." I t  is true that  a c0ntrar.v 
(390) rule is laid dovn by one of the judges in Clirrli r .  Skin-  

ver,  20 John., 165, ~ h o  held the broad doctrine that the 
principle only applied betyeen the officer and the defendant in 
execution, and that a third person might replevy nn his riqht 
of property, although the seizure was made while the thing was 
in the debtor's possession. provided onlv the plaintiff in re- 
pie+ had the right to take possession m-hen the officer took it. 
That  opinion v a s  then extrajudicial, as the case xms that  the 
officer took the things from the possession of the plaintiff's 
servant while employed in his master's business, upon an execu- 
tion against the serrant. Therefore, the actual possession. in a 
legal smse, was in the master and not the ser rant ;  and the for- 
mer might hare  had trespass as well as trorer  for  t h ~  taking, 
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and  on t h a t  ground tlie ~ n : ~ j o r i t y  of thc jnrlgeh rested their  deci- 
~1011. Subsequently, indeed. tlie broader doctrine gained favor ,  
a n d  i n  the  case of Du~zhirtt~ 1.. TT7itXs, 3 Wend., 250, i t  v a s  held 
by the  Supreme Court  that  ever!- person h a r i n g  the property i n  
goods and  thc r ight  to  reduce t l m ~ i  to 1)oqvsqioli  ma^- have the 
action against a n  officer n h o  takes then1 by execution out of 
the  actual  possession of the defcndant i n  e s e c u t ~ o i ~ ,  not\\  i th- 
qtanding a n  expresq r e c o g ~ ~ i t i o l ~  of t l ~ e  colltlary doctrine bp the 
same Cour t  just one year b d o r c ,  iu  Jlrtld 1 . .  Fo ( ,  9 Cloncw, 259. 
I t  may,  therefore, n e  suppose, be conritlcrecl >cttlcd 111 tha t  
State. T h e  extension of this actioll to the case nlicrc o ~ ~ c ~  iiinn's 
goods a r e  taken upon execution aga i~ ls t  another, 1)rex ails also i n  
I\lassachusetts, but upon 11111~11 more legitl~iiate ground< tll:in 
those on which it  has  been 1)laced in Se71- T o r k .  l3- n - tatute  
of 1789 i t  n a s  there enacted, r ~ h e n  a n y  goods of the value of 
more than  $20, nl l ich a r e  attached on nlrsne process or taken i n  
execution, a r e  claimed by a n y  persou other t h a n  the defendant 
i n  the suit i n  nl i ich they a re  so tallell o r  attached, sucll o n n e r  
01' 0tl!(ar i,erSan Illa: cause iLe~l l  to  hi. rcl,ie\.ird. Ii m n j  
he remarBcd tha t  the  w r y  passing of that  act ib incon- (391)  
sistcnt n i t h  thc i l e a  tha t  the conlnlon law gave the ac t io i~  
i n  such cases; and  ( ' lr icf  Jzict ice PnlsoiI< h y q  it d o n n  r lear ly 
that  i t  did not.  I l d c y  I .  , ~ f ~ i l i b s ,  .j Xnh. .. dS0. I h t  af ter  the  
act the courts i n  ;\Iab,-ac.husetts were obligcd to . n s t n i ~ ~  the 
action, fo r ,  a l t l~ougll  the Chief Justice. could not hclp reiiinrk- 
ing, the  alteration of tllr ~oni i l lon l:in had hem ~ ) r o c l n c t i ~  e of 
nluch practical inconr e ~ l i e n w ,  yet ~t rczted n it11 the T,egi<latm.c 
to decide ~ v h e t h c r  the connilon Ian should 01. slloi~ld 11ot be re- 
stored. T i t h  t h i ~  dec la ra t~on  of tlie opinion and  cytericnce of 
a judge so learned a n d  n i sc  hcforc, n., tliew ouglit to  be litt le 
inclination to depmt  fro111 tht, conin1011 Ian furtlicr r h m ~  c o ~ . ~ -  
pelled by l e g i ~ l a t i : - ~  authority. A I c c o r d i ~ ~ ~ l ~ - ,  i n  tlii. Statc i t  
Tvas held that  the  action of replcvin nould  on17 h c  b~ the cl \ i~l-  
limn law for  a taking of good- fro111 th(> l ) o ~ s e \ ~ i o ~ ~  of the p1:liii- 
tiff. and  not upon a finding, t l~ouc l l  tlic onlier n a ?  e~ l t i t l ed  to 
the imlnediate poswsiol l .  ( ' i ~ t t c  1t1 i t i q c  I . Xc ':ill 1 S. C.,  535. 
Therefore, a t  conmion l a n  n c  .liould hold thnt thi-  actiou nonltl  
not lic, both bccauw thc. good\ n h c n  tnlren n c x  1111 l e p l l -  i n  
the possessio~i of the plaintiff, 11nt a c t m l l y  in that  of lliq f:lthcr, 
not as  his son'q scri-ant, n11d b ~ c a u v  tlir. taking n a s  b ~ -  vir tnr  of 
all execution a g a i m t  the  property of tlic p o w v o r .  

Ii is  c o n t n ~ d c d ,  honcrcr ,  f o r  rhc plai~ltiff tha t  tllc c o i ~ i i l ~ o i ~  
Ian- is altcrcd hcre also 117 ~ t n t u t e ,  a -  rripcci- ~ h r c q .  :mtl t h a t  
he i.: I I ~ V  e ~ ~ t i t l e d  to the action. The  avr i q  t ha t  of 1s". Rw.  
St., ch. 101, a n d  enacts tha t  n r i t ~  of 1-eplei-in for  q l a ~ e r  <hall 
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he held and deeiiled to be sustainable against persons in posse+ 
sion of .uch slaves in a11 caws where actions of detinue or trorer  
:~rc  proper: Pro, rilcci. tlie plaintiff shall make oath that he had 
been in the lawful possession of the slal-es witliin t n o  gears 
precediiig the issuing of tlic writ,  and tliat he has been d e p r i ~  ed 
c>f wch  possession nitllout his permission or consent. The11 

follow variouq prorisions n i t h  respect to the plaintiff's 
(392) giririg bond for the return of the slaw, and for the de- 

fendant'\ giving bond for the performance of the judg- 
mcnt. if lie cliooqes to keep l)obsession d u r m ~  the wi t .  I t  id 
then enacted that in case the ljlaintiff recorer, the jury shall 
asses5 the d u e  of the slare and the damages for the taking and 
detention. and that there sllall be judgment for the I alue ( to he 
discliarged by the surrender of the slare 11-hen kept by the de- 
fendant) and for double the damages asqessed; and nhen not 
kept by the defendant, then for the double da~uages and costs; 
and I\-hen the possesqion i. delivered to the plaintiff, and the 
verdict is for the defendant, that then the damages sustained 
by the defendant from bring dcprired of his property shall be 
a~qrssed and judgment rvndered therefor aud the costs against 
the plaintiff and his sureties. Such are the p ro~ i r ions  of the 
ac t ;  and the argument is that  detinue or trorer  ~ ~ o u l d  be proper 
here. an.1. therefore, r c l ~ l e ~  in will lie. The conclusion is not 
esactlj- logical, for in c o n ~ i ~ ~ g  to it one loser sight of the pro- 
1-iso. That  restrains the geriera1it;a of tlie enacting clause and 
1,- a newswry construction gires the action only nhcn detinue 
or trorcr  n-ould lie for such an owner of a slave as lind been in 
lan-fnl powwion nithin tn-o x a r s  beforr suit, and had been de- 
l ~ r i r e d  of i11cll possessi~~ii n-itliont his c o ~ i ~ r n t .  T11r action iq 
still founded on an iriinry tlonc to the possessor of a da re ,  
though that injnrv need not be bv '(taking" out of the oxner's 
actnal lmsessiot~, hut 111a>- be hv finding ~r enticenlent and then 
l i ~ < ~ p i ~ i g  tllc slaw fro111 Iii171. I t  n~ioll t ,  tlicreforc, be well queq- 
tioiied ~ l i c t l l c r  the plaintiff might not hare  been barred of his 
avtion. upon the gro1111d that his father, and not hr ,  had the 
p o ~ s e s s i o ~  in3epende11t of the anthoritv under ~ ~ l l i c h  the dr-  
fendant acted. But llonerer tliat may he-and it i q  not neces- 
-ary here to PRTV-~IIP Court iq clearly of opinion that it cannot 

br niaintained upon a taking under csecution from the 
i.393) actual posvwion of the defendant in esecution. Thp 

cnaetiiie nords cannot he receired in their full latitude. 
a5 that ~ ;ou ld  produce the absurdity of allox-inq the debtor hini- 
qelf to hrinc r e p l e ~ - i ~ ~  against tlie officer, hecanqe lic might w e  
in trorcr. Trnc, tlic act doc% not ab.olntel~- r ep l r r r  the goods, 
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but the defendant ins- retain them by giving bond. But thc 
bond is to ansTrer the jndgment. rr-hich iq r e ry  severe, being 110: 

onlv for the s1a.i-e or the value. and costs. but for double d a m  
ages. -Vow, the Legislature could never hare  illtended that an  
officer who acts on oath and is presuii~ed to intend to act 11011- 
estly and legally, should. by reasoii of s,jille unobserrecl defect 
i n  process, be made liabIe beyond thc actual damages arising 
from his acts. We may assume it certain, then, that it n as not 
meant thus by a side wind to prostrate the efficiency of final 
process. and to iliake the ofticer liable for extraordinary and 
arbitrary damages for an  act, as he supposed, in the discharge 
of his duty. Therefore, nlthonpli the vords be thus large. rw 
conclude that  the Legislature did not illtend, either that the 
defendant in execution might b -  thiq means regain the posses- 
sion of his property or subject the officcr to such penalties, if 
by chance the proress should p r o ~ - r  defectire; and to that cs- 
tent, at least, the sense of the words luust necessarily be limited. 
The same reasons onerate with niuch the ealiie force when good. 

L 

are taken on execution against one to prerent another from 
h a ~ i n g  this action; and there art. soltic, in addition. arising ont 
of the interest of the defcnda~it in exccutio~i. S ~ ~ 3 ~ j o s e  AL and 
B. to hare  adverse c l a i ~ ~ i s  to a s l aw in the l)ossessio~i of -1.. and 
the sheriff to take him under an  execution against -1.. it cannot 
Is? corlceii-ed that the Lc.gis1atlu.c. nicailt that B. ( a l t l i o~gh  lie 
may hare  been ill 1) w w i o n  ~ ~ i t h i n  t n o  w a r s )  A d d  h a w  re- 
plevin against the sheriff in ordcr to t ry  the title between hini 
a i d  A,, as the action is regulated the statute, rathei. 
than in the ordinary and atlcquatr n a y  by det~nnc or 1394) 
trorer  against A, or the slleriff, or t l ~ e  purchaser. The 
ltiischiefs of zuch a construction are so nmnerouq and obT-ious 
:is to preclude it,   inl less absolntclr forccd on the courts h;v the 
x-ords and spirit of the act united. Tf the negro v t w  delirered 
to the plaintiff in rcplerin, then the dcfcndant in the esecution 
vould h a r t  his ser1ices diirinc the ~jeriod of litigation. and 
rr-ould h a ~ e  a n  1111ceriain and rircnitous rciiicdv for the daniapeq 
quytairied by him, ~ u l ~ l m s i n r  the title to bc f o ~ m d  for him. But 
i f  the sheriff p a v  bond and rctaincd the .law. as. perhaps, 
after sei7inp hc n o d d  hecnlnc hound to do. thc c o n q u e n c v  
~ r - o d d  be still norsc, for if the title n-crc fo~incl for the plaintiff 
in r ep le~  in. lle n-auld gct double tla1rt:icy-, although the 5heritF 
dare not, clul*iitg the nholc tinic, p t  thc c l a ~ e  to ~ \~or l i ,  ant1 
could 11ot yet an7-thing for m a i i ~ t a i n i i i ~  hi111 uhilc he kept hiill ; 
nud if the title \I ere found again-t the lilaiiitiff. ,wt the dcfend- 
allt ill tllc ex~(vti011 and thc true o v - i i c ~  I I I I I . ; ~  h a w  the < e n  i c v  
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of the ilavc durinp tlw nrriod and al-o I I ~ T -  for  his maintc~ialire 
L L .  

or  the ,heriff keep him f ~ r  not11i11p. after the day on which lw 
~ t l i ~ h t  hare  been sold. had tlicre heen no rerderin. I n  the same 
liialmer, if a slar e be a t tac l ie~~.  it i i  very c e r r a i ~ ~  tliat tllc former 
conrellir~lit and direct n~ethod of trying the. title, by i ~ i t r q ~ l e a d -  
ing, will 110 longer. be resorted to. when by replerin the plaintifi 
can get imrliediate lmsse+io~i or double damages against the 
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This was ail action of debt brought upo l~  tlie adnli~iiutratioli 
bond wl~ich J. D. Eemlett gare, n i t h  the defe~~dai i t s  as his s~ire-  
ties, upo11 obtaining letters of administration upon the estate of 
one James Balclnin. The plaintiff prored the execution of the 
bond. The eridence showed that the said Baldxvili emigrated to 
this country fro111 England in 1816; that about 1820 he came 
to the to~vri of Plymouth, where he constantly rcsided up to thr 
time of his death, which took place in 1836, and that, shortly 
after his dcatll, adnlinistratiou n a s  cominitted to the said J. D. 
Beni~ett ; that Bennett reduced his personal estatr into ~ O S S C Y -  

siorl, paid off the debts, and had a large balance in hand, due 
the distributees of said Baldwin, more than seven years before 
the conlnlencenlent of this action; that the said Baldwin, at his 
death, left a wife, who was at the time of his death the only 
person known to be a distributee of tlle said Baldxvin, and that 

Bennett had, before the co~nmencenlerit of this suit, paid 
1398) oTer to one -4sa Ti. Gaylord, xvitll whom the nidow of 

said Baldwin had interlnarried. the distributirr share 
due said Asa T. in right of his wife, say one-third of the said 
Baldwin's personal estate;  that no claim v a s  ever made of the 
residue of the said estate by any other next of kin until s h o r t l ~  
before the con~mencement of this action, vrhen administration 
de l ~ o n i s  n o n  was taken out upon the estate of the said Bald- 
win by the plaintiff, Bennett har ing  died some three or four 
years ago. The evidence sho~ved that one Charles Baldwin, nho  
is a resident of England, wa? the oidy next of kin of the said 
James Baldwin, except the ~v ido~v ,  and that i t  had been inorr 
than sewn years since the debts of thr  said intestate B a l d ~ v i ~ i  
had been lmid off before tlie bringing of this action. The de- 
fendants objertrd that the plaintiff could not recover because 
the fuiids had reiil:ri~~ed in the hands of t h ~  adn~inistrator more 
than s c v n  pears, and that the Trustees of the Unireraity n w e  
tlle only persons nho  could rrcover. His  Honor, J x d q e  Settle. 
chargcd tlir jury that t h ~  relator of the plaintiff was entitled 
to recover, under the l,lradinps in the case. -1 rerdict waq ren- 
dered for the plaintiff'. Judgment accordingly. Appeal to tlie 
Supreme Court. 

H~trth for plaintiff. 
T w d e l l  for defendaiit~. 

RTFFIS. C. J. Tllc thecutor of Be~rirett, the firqt adminis- 
trator of the i i ~ t e ~ t a t e  T3aldnii1, is liable to account to solilr2 
person for tvo-thircl~ of the a sv t s  r e m a i ~ ~ i n g  a t  thc dent11 of 
Bennett in his li:tl~ds: and the onlv question i.;. to n-hoin he 
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ought to account. For  the defendants are liable, n-e suplmse. 
on the administration bond to the same extent and to tlie sanle 
person in  this action as the esccutor ~vould be 111 a suit against 
him directly. 

It seems to the Court that precisely the same reasons applr  
as between the Trnstei~s of the rn i r e r s i ty  and all admi~l-  
istrator rle bo?lis ilon wliicli do between the latter and the (399) 
next of kin. The rule is inflexible that next of 1;i11 call- 
not call for an  account and distribution of an intestate'.; estate. 
nol. recover the specific propertp, witliout ha7-ing an adininis- 
trator before the court. Goode r s .  Goode, 4 S. C.,  6%;  Toylor  
1 . .  Brooks, 20 K. C., 273. For  the next of kin have only a riglit 
to the clear surplus after p a p e n t  of all debts. and for protec- 
tion of creditors an administrator must be before the court. I t  
was eren doubted whether, upon the death of one of two ad- 
ministrators or executors, the representatires of the dead one 
were not so exclusirely accountable to the surriror that the next 
of kin of legatees could not sue them together. It xms, indeed, 
held that they could, upon the equitable principle of following 
the fund into whaterer hand held it. Rrcrtten I . .  Raternall, 1 7  

0 

N. C., 115. But there the administrator of the first intestate 
is a partv, as vet11 as the representative of the dead one. I t  
may be admitted that in like manner, when there is but a single 
administrator, and he dies, the next of kin may in a bill for an 
account join the representatires of the firqt administrator nit11 
the administrator de bonis m n ,  and recorer from each wha't he 
has. But there sennq to be no case in vhich a distributire 
share, as sncll, can be recorered but f r o n ~  an administrator, 
either original or  cle bonis non. Non,  the Trustees of the Uni- 
rersity take the place of legatees and next of kin in clain~ing 
the estate. and can only recover by the same remedies. They 
cannot. for example, bring an action at law for the surplus, as 
a creditor ,might sue for his debt. Suppose the estate hprc to 
ha re  consisted of slarcs on hand a t  the death of Bennett ; un- 
doubtedly the trustees could not hare  maintainrd t rowr  or rlrti- 
nue for them against any one else, more than they could 8gain.t 
Bennett himself. It is wid ,  indeed, that lwrc tlw debts were 
paid. But that  must mean all kno~vn debts, and cannot change 
the principle. The 5ubject-matter, lvinp the ndniinistration of 
an estate. is of equitable cognizance, and the accouiitr 
must be duly taken before it can be known n~hnt the rcui- (400) 
due iq. I f  the T r ~ i * t ~ r q  of t11~ r n i ~ - e r ~ i t y  ha\ c obtained 
a drcree against Bennrtt in his lifrtimc, and it remained unsat- 
isfied. that might he a breach of the adlnini<trntio~~ bond for 
which the triiqtres ro111d put it in snit ngaiuqt I3~nnett'q execli- 

* 
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tor, and .nreties. So, perliapa, if' i t  appeared tha t  Bennett had  
co l r~n i~ t tcd  a n  actual der i t s f n r z t ,  the trusteec, nliollt h a r e  had  this  
action upon a suggestion of tliat breach i n  Be~inet t ' s  l i f ~ t i m e .  
B u t  for  a balance merely rciliaining i n  llih hands,  unadmiiiis- 
tered arid not  denlanded before his  death. no claim, n-e think.  
c:111 bc made bj- the trustees hut through a n  adnliuistrator ile 

b o n i s  7 2 0 1 1 .  T h a t  is so on principle. and  i t  is l i k m ~ i s e  so upoil 
tlic statute under  TI-liicll the tructees derive their  title. T h e  act  
of 1336 p r o ~ i d e s  tliat a l l  the  cstate remaining i n  the hand. of 
a n y  executor o r  administrator  fo r  s e w n  years  af ter  his quali- 
fication, unrecorered or  unclaimed by creditors, le~zttees, or next 
of kin, shall by tlre srrtd r I cclrfor or  rrdmi i i io t ix for  he paid to the  
T r u s t ~ e s  of the  Uniwrs i tv .  R ~ T .  St . .  cli. 16. sec. 20. Those 
vords.  construed ere11 TX-ithout reft.rence to the prel  ion- rides of 
l a x  or  lcpis lat iw eiiactnleats, plainly g i ~  e a claim to tlic trus- 
tees only agaiirst a representatire of the first intcstate or teqta- 
tor. a ~ i d  lrot agailist tlie r e l ~ r c ~ e n t a t i ~ e  of the formcr represent- 
a t i ~  e. T r u e  i t  ma, b(1 that  af ter  one administrator  has  held 
the  estate s m e n  w a r y  it  is not to rest sew11 w a r s  more ill the 
liands of an administsator t ic  7 1 0 7 1 1 9   no^, but the  trustees m a y  
treat  the liitter as  adi~iini-teriiig ill t rust  f o r  them, as, but f o r  

. tlrc statute, lie nould  ha7 c. done f o r  the next of kin.  But ,  still, 
the prorision is  ]precise. tha t  the estate is to go to the trustees 
f r o m  the hand  of a n  executor o r  adniinic,trwtor of the original 
o ~ i n e r ;  and  t h a t  such n a ?  the intention of tlie act is not only to 
be deduced f r o m  the n o r d s  as  the!- lion .rand. hnt is rendered 
eridpnt b- the  contrast i n  that  respect hetneen the act of I s 3 6  , 

and tha t  of 1809, f rom 11-llicll t l r ~  la t tcs  one n7as taken. 
(101) T h e  original act,  R ~ T - .  Code. ch. 763, authorized the trus- 

tcJes to sue f o r  and collect the  estate f rom a n y  executor 
o r  aclmmictrator of a deceascd person, oi  f l i r  I - ~ p r e s ~ i l f a f  i 1 % ~  o f  
such  P I P (  l l for  01. u r l m i ~ ~ ~ c f r n t o r .  Though no suit by the trustee* 
is r e m e m b ~ r e d  agai11.t a11 a r l a i i n i ~ t m t o r  of mi administratoi*, 
vi t l iout  ha\-inq ml administrator  d c  bo i l i s  ~ i o i ,  before the co l~r t .  
vet, TIT suppose that  by force of the positi~cl pro\-isioll of the act 
of 1909 w c h  a suit nou ld  h a w  lain.  B u t  as i t  r e m i r e d  :r 
- ta tute  to  change the  l a x  i n  tha t  recpcct, i t  m u ~ t  h r  i n f c r w d  
that  iir omi t t ine  that  nroris ion i n  t h e   re^-ision of 1536 there n-as 
il p u r p o ~ c  to restore tlic old rule, as  necessary to the harnionr- 
of the differmt par t s  of the  lam-. -It all  events. tha t  is rhc 
~ f i e c t  of tlw repeal by the act of 18.76 of that  lxirt of the act of 
l q O 9 ;  and  there can he litt le questioli t h a t  tlrc reason for  the, 
1elw:tl n.aq to reinstate tlre salutarp principle that  to  the admill- 

.,,p -. - 
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istration of any and erery part of an intestate's estate an  admin- 
istrator of some kind is indispensable. Therefore, the jildp- 
ment ought to be afirmed. 

PER C'URIAII. J ~ d g i i l ~ l i t  affirmed. 

1. A master of an apl~rentice cannot ;~ssial or tra~,*trr 111- ric11t o ~ r r  
the appreutice to another persoil. 

APPEAL from the Superior Court of Law of RER'L'F~KD, at 
Fall  Term, 1847, Dick, J. ,  presiding. 

The plaintiff lived in  the county of Northamptol~.  A col- 
ored boy bv the name of Joe  T a l k e r  was bound to hi111 for a 
term of years by the court of that county. Before the espira- 
tion of the term of serrice the plaintiff sold the unexpired resi- 
due to the defendant, ~ h o  lived in  the county of Hertford, and 
where the contract was made. By the contract it n-as stipu- 
lated, "if the hov did not serve the whole of the unespired 
period. then the defendant should pay for the time the boy did 
serve, a t  the rate he was to g i re  for the whole of the time for 
which he had contracted." The defendant had the boy in hi? 
possession in  Hertford County, where he was carried by the 
plaintiff. Before the expiration of the time for ~ ~ h i c h  the boy 
v a s  indentured, he returned to the possession of the plaintiff 
The  action is brought to recorer conlpensatio~i for the services 
of the boy, Walker, for the time he Tvas iu the actual cmplov- 
ment of the defendant. The plaintiff proved that his account 
mas presented to the defendant, who objected that he TTas en- 
titled to a credit for  some clothing furnished the Lo-, and he 
promised, if t h e  plaint1 ff zcould nllozc him thrrf c r e d i t ,  t h e  
a c c o u n t  ~ r > o u l d  1 , ~  ( o r r ~ c t  a n d  lze l r o ~ t l t l  p a y  i t .  The (103) 
credit was allowcd by the plaintiff. 

The defendant objected to the plaintiff's recovery, first, b(1- 
cause the collrl-act n.aq a qpecific one for the n-hole relnainiiig 
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~mrtioii of the term of apprenticeship, and that he had deprived 
the dcfnidant of the benefit of his contract h ~ r , c ~ l r i n g  the 
boy hcfore tlic teri~i  expired; seco~id, because the coi~qideration 
u1)ou which thc contract rested waq illegal. as, b- the terms 
of iudenture, it was u ~ ~ l a n f u l  for tlic ])laintiff to rcliiow thc 
b o ~  out of tlie count;v of Sor tha~l ip ton,  and that, under the co11- 
tract, the bo;a had l i ~ e d  with and serred hiiii, in the county of 
Hertford. about fourteen n~onths.  

ITi, Ho~ior ,  the presidiug judge, instructed the jury that if 
the contract n.as that the bov should serre thc defendant thr  
~ ~ 1 1 0 1 ~  of the unexpired portion of the time for which he was 
bound to the ~Jairitiff, and that contract had riot been modified 
or altcred by the partics, the p la i~~t i f f  could not recowr. But if ,  
a t  the time it vaq nladc, it n a s  agreed that the defendant should 
only pay for the time tlie boy w r e d  him at the rate he o as 
to pav for the whole tinic, or if the contract was snbaequently 
altered or iilodified by tlie parties so as to make the defendant 
lia1,le o n l ~  for the time tlicx hov serred him. then the nlaintifl' 
nou ld  be e~ititled to recoler for tlie serrices of tlie boy for the 
time lie artnally served the defendant. 

There Tvas a verdict for the plaintiff. and from thc. judgmmt 
tliercon the -1rfe11daxlt appealed. 

S o  colniscl for p!aintiff. 
' H'. .\-. JT. St)ti t l /  for defendant 

SASH, J. We ~ e e  110 just grouiid of co~iiplaiiit. 011 the part of 
the defe~idmit, of the charge. The lan ,  n c  think, has been p r o p  
r r l r  adii i i~~i\ tercd,  aud we ngrec e i i ~ i r e l ~  wi:h 111e presiding 

judge. His Honor has not g i ~ e l l  11s the reason upon 
(404) ~ v h i c l ~  hi3 decision rest*, nor could he, indeed, ~ v i t h  any 

prol ) r ie t  so do, as they properly constitnte no part of 
the case. Our o ~ i l r  inquiry is whether there is error in the laxv 
as charged by h i u ~ .  In this case the charge i i  precise, lucid and 
iuieucun~brred ~vitli extraneous matter. 

I f  tlic original contract ha,l been. as it iq treated bv the de- 
fe~ldant,  one for the unqualified tranrfer to the defendant of the 
n~lespired tPrlil of the appre~itice, the first objection raised by 
the defeudant would unqncstionablv be sound, and tlie plaintiff 
could not recover. The binding out of ail apprentice to a par- 
ticular person is from confidence in the party to whom he i s  
coni~iiitted that he will llot only instruct him in his trade or 
hu.iness. but will also be careful of his liealth and safety. I t  
is, therefore, such a personal trust that the master cannot assign 
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or transfer it to anotlier. 4 Bac. Abr.. Tit .  Master and Serr- 
ant, Letter E, page 577;  Hull r .  ( ;ardne7.  1 Nass.. 177 ; Dtrrio 
1 ' .  , 8 Mass., 299 ; ('orc n t r y  1 % .  (;oo(lnll ,  Hobarts, 134. 

Tlie second objection on the part of the defendant iz equally 
true in principle. By tlie act of 1801. R ~ T - .  St.. ch. 3. sec. 7 ,  
"~vhen the Coui~ty  Court shall bind out all? orphan child of 
color, they shall take bond with sufficient security in tlic sun1 
of $500, from tlie master or  ~rrisircss, that they shall not rel i io~e 
said cliild out of the county, etc." I t  is therefore illegal for  
any master or  mistress to 7emol  e such apprentice out of the 
county wherein lie n as ilidentured ; and, such relnoval being 
illegal, no action car1 be founded 011 a contract for such remoral. 
S h a r p  7%.  farm^^, 20 K. 0.. 25.5, and Rlythp 1 % .  L o ~ ~ i n g q o o c l .  24 
S. C., 20, cited at the bar by the defendant's counsel, full? sus- 
tain his proposition. But. we think, the hefore us steers 
clear of each of tliose objwtio~is.  The action is not brought to 
enforce the contract originally uiade ; that n as illegal and could 
not sustain an  action. But it is brought upon the frssumpslf of 
the defendant, made after the original contract was rc- 
scinded, as i t  appears, by mutual or tacit consent arid 1103) 
upon a sufficient legal consideration. 

From tlie terms of the original contract rlir parties ice111 to 
hare  been fearful they were doing ~ l i a t  t h  l u v  would not sanc- 
tion, and therefore it is  p r o r ~ d e d  that if the boy did not serve 
out his full ter~li  the defendant sliould p a r  only for the rili~e he 
did serre. A locus peuitp~ztlrr i- tlicrefore proridrd for the 
plaintiff. H e  arailecl liinlself of it, and thr  cm~tract  ~ v a s  ]nit 
an end to. But the defendant has enjoyed the .er~-ices of the 

servant, azld ill cousihwtio!l thereof the dcfcl~dnnt 
agreed to pay him for tliose srrl i c e  all ascertained ~ n i .  to \\-it, 
the amount of the account presented by tlie plaintiff. Tlw case 
of S h a r p  I , .  Fur~r tcr~ ,  ahore cited, x i s  nhere the action x a s  
directly upon the original contract. The nest of kin of one 
---- Farnier agreed that thr  defendant, without adminis- 
tering, should sell the l~roper tg  and l)ay the debts and diride the 
residue among thme entitlrd. the Idaintiff heing one. The ac- 
tion was brought for his distributiw sharc. The Court d~c la red  
the contract I-oid, because ill riolation of a public Ian .  So in 
Rlythe 1 % .  L o i ~ i i ~ q g u o c l .  s ~ i p r a .  A i t  a sale of public lands, nhere 
the terms were if the hichest bidder did not cqliiply with his 
bid the next highest should hare  t h ~  land, the plaintiff v a s  tlie 
highest and the defendant the next highest bidder. I t  v a s  
agreed betweeti tllcni that the plaintiff should refusc to ronlplp 
with his bid, and in cortqideration thereof the de f~ndan t  should 
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give liil~i $120, for the 1)apieri i  of ~vhicli he executed his note: 
a i ~ d  the c o n ~ e g a ~ ~ c ~  of the land being 111ade to the defendant, 
the action \la.: hrc,nqlit n1)on tllc i~otc ,  and the Court decided 
that t11c agreellic~it 7va.i a fraud upon the State and the note 
lvaq mid .  I11 each of these case\ the actioil TBS up011 the origi- 

nal colitract. Here the original contract was put an end 
(-106) to b , ~  the parries rhenisel~rs. and the action is bronght 

u l m ~  one ~ n a d e  subiequently. and, as l ie  think, upcil a 
sufficient co~lsideration. 

In his first objection, in addition to the gromld rhat the 
assignment was I oid, the defendant inqists that the plaintiff 
receired thc boy back into his care before the time had expired 
for ~ i h i c h  he had contracted, and that thereby the plaintiff had 
d e p r i ~ e d  him of the benefit of his contract. The answer is 
that by the terilis of the contract he -85 to pay only for the 
time he had the boy. As before remarked, the parties had pro- 
d e d  l o i l t s  p e n i t e l i f i c t .  They contracted in ~ - i e \ ~  of the fact 
that the boy inigllt riot serre out his time 11-it11 the defendant. 
and the c30ntract was by mutual consent rescinded. 

PBR (' I  R U M .  Judgrnent affiriued. 

MEMORANDA. 

I n  &lay, 1548, the Gorernor, x-ith the advice of the Council 
of State, appointed the Honorable TTIL~,IAX H. BATTLE, one of 
the Judges of the Superior Courts, to be a Judge of the Su- 
preme Court, to supply the vacancy occasioned by the death of 
the Honorable Judge DAXIEL. 

At the same time and by the same authority, A r ~ r  was  
MOORE, Esquire, of Edenton, was appointed a Judgc of the Su- 
perior Courts of L a ~ i ?  and Equity. to supply the racancg occa- 
sioned by the pronlotion to the Supreme Court Bench of the 
Honorable T v r ~ ~ ~ a a r  H. BATTLE. 

And BARTHOLOXEW F. MOORE, Esquire, of Halifax, was ap- 
pointed Attorney-General, to supply the vacancy occasioned hy 
the resignation of EDWARD STANLY, Esquire. 

206 



CASES 211' L A W  

ARGUED AND DETERMINED 

IN THE 

S U P R E M E  C O U R T  
O F  

NORTH CAROLINA 

A T  VORGANTON 

AUGUST TERM, 1848. 

1. I t  is newr  the duty of ;I jntlge to c11:nge A jury upon :I f a d p u r e l y  
l~ypotlleticxl. If lie tlors, it is nu error. which c~un and will be 
corrected if it net to  LIP injury of the ;iccused. and :rgainst which 
the judge ought to gu;lrd. ;IS it is irrrnierli:~blc if c;ilc.ulatrd to 
prejut1ic.r the 1)rosccution. 

L Whether, on the trial of ml inrlichlelit fur l~o~nicide. the \\-expo~l 
alleged to l m ~ e  Iwrn uqed is ;I de;~dly weapon or  not. is a question 
for th r  ('ourt. 11ot for the jury. 

3. Where. on the 1 ~ 1 c . k  of ;I hill of ;III i~lilictl~ieut. the clerk of tlie 
c.ourt lias cwtified tl1:rt c.ertai11 witllesses were sworn and sent to 
the graild jury. tlxlt is suffic.iellt evidence that the bill w:ls sent 
to the grand jury. 

4. Where the jury. OII  ;I tritrl for Ilol~licidr. st;~tt .  that t l ~ e  pi.iaoilc'i '  t i t  

t71e hut. is guilty. ;rnd the clerk. il l  recurcling the verdict, calls 
him the ~ I . I ' S O I ~ C ~ .  ( i f  / T I C  hrrv, this is sufficient evidence fro111 the 
record to sl~ow thnt tllr prisoner \\-:IS nc.tunlly in court when the 
vrrtlict wils r r~~deret l .  

,~PPEAL f r o m  the Superior  Court of Law of XCDOTVELL, a t  
Spring Term, 18-18, Battle, J . ,  presiding. 

T h e  prisoner is indicted f o r  murder. T h e  case states (408) 
t h a t  the prisoner and  the deceased, TI-ith m i n p  other per- 
sons, were assembled a t  the house of a A h .  Gardiner ,  to shuck 
corn. While a t  dinner  a quarrel  arose between the prisoner 
and one Illorrison, in which the deceased, who was present, did 
not interfere. The prisoner left the  table a n d  the house, with 
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the avowed intention of going home. H e  lras a t  that time 
under much excitement, and obserwd to the compaiig, "Boys, 
do not follow me." After he had gotten within about fifty 
yards of the corn-heap, n here he had left his coat, the witnesses 
on behalf of the prosecution stated that the deceased, with ser- 
era1 of the company, overtook him, when a conr-ersation ensued 
betwecw the nrisoner and the deceased. in which. a t  its close. the 
deceased obserred to the prisoner. "You can get over the fence 
and eat soine shallots," adding some rude expression, and i~nme-  
diately turned off from him and adranced to~varda the corn- 
hean. nhen the nrisoner adranced sereral stess towards the de- 

L ,  

ceased and drew his knife, and while his back v a s  to him pave 
the deceased the fatal stab of nhich  he died ~vi th in  a neek. 
After giving the niortal ~vound the prisoner wiped his knife and 
put it into his pocket. Fo r  the defense the prisoner's son, Zach- 
aria11 Collins, swore that upon the quarrel between his father 
and Norrison "the prisoner went out, telling the boys not to 
follow him"; that the deceased and others followed 011 behind 
him, and the deceased came u p  to him and took hold of him bv 
the shoulders and told him that he might get orer into thc little 
patch and eat as lnaiiy sliallots as he pleased (adding t,he of- 
fensire expression as stated by the TI-itnesse. for  the State) ; 
that  at the t h e  this took place the prisoner and deceased Tyere 
standing side by side, and that they stood so three or four min- 
utes; that witness w i l t  on past them and did not see the stab 
gii-en, and had gone eight or ten steps  hen he heard the excla- 

mation that  the deceased was stabbed. Koah Connipe, 
(-200) another witness for the prisoner. sv-ore that  he s a y  the 

prisoner as he came out of the house; that he said he v a s  
mad. r c r r  mad:  that witness carried him his hat. x-he11 he said 
he was going home as soon as he could get his coat, ~ ~ 1 1 i c h  he 
said was near the corn-pile, and he started off in a sort of trot, 
telling the !-oung men, among whom was the deceased, not to 
follow him. The witness also told them not to follow him, and 
his n+fe exclaimed, "For God's sake, boys, don't follow hini." 
The counsel for the prisoner contended that the testimony of 
Connipe and Zachariah Collins was true, and that the jury must 
be satisfied from it that the deceased was enqaged, v i t h  the 
other young men who were a t  the corn shucking, in laughing 
a t  and making sport of the prisoner; that the deceased had not 
only caught the prisoner by the shoulder. as stated by his son, 
but had used other violence to his person, by jerking him down, 
and that the fatal  stab was given while laboring under the ex- 
cited feelings thereby occasioned, and that, therefore, he mas 
not guilty of murder, but only of manslaughter; and, further, 
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that the instrument used was not a deadly weapon and that the 
death caused by i t  was accidental, and for that reason, also, the 
prisoner could only be guilty of manslaughter. The instru- 
ment used was a pocket knife with two blades, one small and 
the other larger. and tlie latter was used and the blade was t v o  
inches and :half long and ground sharp. 

The  presiding judge charged the jury that if the statement of 
Zachariah Collins were rejected as untrue, the homicide was 
undoubtedly a case of murder;  that if Collins' testimony vere  
beliered, the mere catching thb prisoner by the shoulder and 11s- 
ing  the language attributed to the deceased ~ o u l d  not, of itself, 
amount to a legal prorocation ; they must be satisfied from the 
testimonr of Collins. taken in connection with the other testi- 
mony in the cause, that the deceased had used more riolence 
than that stated by the witness Collins; that the jury 
must be satisfied that the deceased had jerked the pris- (410) 
oiler do~vn. as contended for by the prisoner's counsel; 
that  that  fact need not be distinctly prored, but might be dis- 
tinctly and fairly infcrrcd from other facts and circumstances 
proved, but it ought not to be merclv guessed at or coi~jectured. 
The judge f n r t h ~ r  charged that n-ith regard to t h ~  knife ~ r i t h  
which the stab was giwn. some ~veapolis were dead1:- or other- 
vise, according to the persons by ~ h o m  they n r r e  used; that  a 
knife which, in the hands of a boy t n o  years of age. might iiot 
be deemed a deadly or dangerous n-eapon, might in the ha i~ds  
of a strong man be so ; that if the jnrv beliered that  the knife 
used by the prisoncr was not. in his hands, a dcndlr veapon, 
then the homicide n.as manslaughter; but if they thought, as 
used by the prisoner, it  was calculated to inflict a mortal or a 
dangerous wound, the killing, in the absence of a legal proro- 
cation, was murder. 

The  prisoner was fou i~d  guilty of murder. and by hi< comsel 
illored for a new trial, on the ground that the court had mis- 
directed the jury, both on the ground of tlie legal provocation 
and the nature of the ~ e a p o n  used. T l ~ e  n~otion v a s  refused. 
and the prisoner appealed. 

.2ttorney-(;~neral for the State. 
R y n u m  for defendant. 

NMH, J. The prisoner complains that his Honor ought to 
ha re  instructed the jury that  the provocation receircd by him 
~ v a s  a legal one, and rcduced the homicidc from nnlrder to man- 
slaughter. When the testimony actually giren to the jury is 
separated from the suggestions of his counsel df what might 
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h:r~ c taken place. the incufficlenc~- of this defense i i  apparent. 
I n  his argument in the court belov the counsel for the priwner 
in.lsted that from the testiinonr- of Connipr and Collin? "the 

deceased had not only caught the prisoncr by the ?11onl- 
i4li) dcr. as stated by his son. but had uscd other riolcnce to 

his person by jerking him do~vn." Of this additional 
xiolence. in jerking the prisoner doxm, no witness ..poke. Pol-. 
l ini  himself, the son of the prisoner, sari- nothing of i t ,  nor did 
anr- other n ~ i t n e s .  Tt was, therefore. a mere assnmption on the 
part  of the counsel, forming no part of the e~idencc ,  and could 
not be taken into consideration as in any respect qualifying the 
homicide. H i s  Honor, i n  charging upon this portion of the 
defense, stated to the jury that thcy must be satisfied from the 
testimony of Collins, taken in connection v i t h  other teqtimony 
in the case, that the deceased used morc iolence than that stated 
by the witncss Collins; that  the jury must be satisfied that the 
dcceased had ierked the arisoner dovn.  as contended for hv the 
prisoner's counsel. I n  submitting to the jury an  inquiry as to 
the existence of this alleged fact. his Honor  vent further than 

u 

in strictness he  as bound to do in faror of the prisoner. I t  
is never the duty of a judge to charge a jury upon a fact purely 
hypothetical; if he does, it  is an error, ~ ~ r h i c h  can and  dl be 
corrected. if it  act to the injury of the accused, and against 
which the judge ought to guard, as i t  is irrenlediahle if calcu- 
lated to prejudice the prosecution. R e n t o n ' s  case .  19 S. C.. 
169. I t  w a s  a mere assumption of a fact upon the part of the 
defense, entirely unsupported by any evidence wliatercr. 

The catching the prisoner by the shoulder by the deceased 
nas,  under the teqtiinony in the case, no assault. I t  is not 
stated by any witness to have heen done in a rude and angry 
maliner. The languaqe of Collins is that when the deceased 
canw up to the prisoner "he took him by the shouldern-not 
that he c a ~ r q h t  him. Tt does not appear that  the witness con- 
sidered it any xiolence, nor that the prisoner did, for according 
to the qtaternent of the son, the parties '(stood side bv side for 
three or four minutes," during which time, and during the 
time, it took the nitne,is to ~ r a l k  eight or tcn s t e l~s ;  hc dois not 

testify to hearing any angry words or all)- scufling ~vha t -  
(412) ever. Tlic wbseqnent instruction upon this part of the 

case. that the fact of "jerking do~~ l1"  need not be diq- 
tinctlj- proled, bnt niipht bc taken "for true from other facts 
and circu~nstaiices proved," nas ,  as a general proposition. true, 
but had no application to the cause before the jury;  there nTerc 



S. C.] AUGCST T E R N ,  1S4I. 

no siich '(facts and circimistnnces" proled aq to autllori7e the 
jury to draw any such iiifcrencc or to justif:- the leaving the 
question to thenl. 

\Ire tlliilk hi'. Hono~*.  :11w. fro111 te~iderness to the pr isone~.  
erred in his charge as to the nature of the ins t r~m~ci l t  nsrd by 
the l)ri.o~~cr. It is subnlitted to the jnry, a. a question of fact. 
n lletlzer a knife tn o inclieq and a half long was a d c a d l ~  
wcapo11, then rllc homicide n a i  n ian~lauehter ;  but if they 
thongllt, as u ~ d  by the ~ ~ r ~ w n c r ,  it  rl  a. calculated to iliflicr a 
niorral or a t la~cyc~rour nound,  the liillilig ill tllc abqenc*e of n 
legal prorc c:ttion Tvas niurdcr. TTe agree v i t h  his IIonor as to 
tlie nature of a dea.lly neapon. The latter l)art of the defini- 
tiou is not such as  is usual. I t  is  generally deicribed bv ~vr i te rs  
as a nealmn lilrely to produce death or great bodily hami.  
Therc are no preci\c t e r lu ,  honerer,  apl)r'opriatcd in  the la117 
to the d~scr ip t ion  of ~uc11 an illstrument; it mubt be 4 o m 1  to 
hc oile cal~able of l~roduciiltl the eflects de-cribed. S o  one can - 
doubt but that a dangerous ~vound is a p e a t  bodily m j u q  or 
harm. The deicril)tiou, thtrefore, g i ~  en in tht. cllargc n as cor- 
rect. 'Phc error of liis Honor consisted in leal irlg that to the 
jury as a questiou of fact n l~ ic l i  is strictly one of Ian-. Tlli\ is 
declded in S. 1 .  C'rccfott ,  29 S. C., 163. The Court, in y ) e a k i w  
upon tlif point JIOTT before US, sayh: b L l f  the instruction had 
been prayed in r e f t r e n c ~  to doubt about the instrument being n 
deadly \veapon, as n e  concei\e, the court ought not to h a l e  
giren it to the jury." TVhcther the i~istru~ilelit used was snch 
a s  is described bv the witnesses. vhere  it is riot u~oduced.  
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possession; secondly, that it does not appear that the prisoner 
m s  present in court during the trial. As to the first objection, 
if it  could be taken in this form, me should not think it suffi- 
cient. Upon the back of the bill of indictr~ient is the following 
endorsement : "State r. John  Collins, murderer. C a l r i l ~  Gar- 
dill, James Ingles and others, witnesses, sworn, sent and bound. 
S. B. Erwin,  C. S. C. I,. A true bill. D. Glass, foreman." 
From this erldorseruent it appears that the witnesses in behalf 
of the State were sworn in court and sent to the grand jury, ' 
with their names endorsed as having been so sworn uuon that 

0 

bill. This sufficiently shows that the bill was sent to the grand 
jury by the court. The second objection is equally unavailing 
to the prisoner. I t  is very certain that it is essential to the 
legal trial of a nlan upon a charge of life and death, that  he 
should be present, to avail hin~self of any objection that might 

occur on the trial, and to confront the prosecutor and 
(414) witnesses against h i m  Bill of Rights, see. 7 .  

The question liere, however, is  not whether :he pris- 
oner was entitled to be so present, but whether it sufficiently 
appears on the record that he was present. The record does not 
set forth, with that  fullness it iuight &re  done and such as is 
usual, what did occur on the trial. But "it is sufficient if it be 
certain, to a certain intent, in general; it is not necessary that 
it should be certain to a certain intcnt in every particular, so 
as absolutely to exclude every possible conclusion, all argument, 
presumption o r  inference against it." This is the language of 
the Court in S. 1 % .  Christmas, 20 N. C., 545. The record in this 
case shows, in language sufficieiltly intelligible, that the pris- 
oner was present at the conclusiou of the trial. It states the 
names of the jurors who were sworn and charged to t ry  the 
case; it then proceeds, who find: ".7ohn Pollins, t h e  p ~ i s o n e r  
u t  f h i ~  h m ,  guilty," etc. I t  is answered 011 the part of the pris- 
oner that this does not ascertain with sufficient certaintv his 
presence during the trial. 

Cnder the rule laid down in the casr of Christmas, me think 
it does ; and that we are bound, from it. to believe that he was 
l'resent during the trial. 8. 1.. Pratorl, 2S K. C., 165, i s  an  
authoritg on this point. The language of the Court ill that  
case is: "But although it is the more correct that  the presence 
of the accused should be expressly affirmed, get we conceive it 
is sufficient" if it appear bv a necessary or reasonable implica- 
tion. I n  this case the accused is called by the jury, in their 
verdict. the prisoner a t  the bar, and the clerk. in recording i t ,  
calls him the prisoner at the bar. Tt  ~vould 1)e too riolent a 
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supposition that he had been brought to the bar siinply to hear 
the rerdict pronounced. when his right to be presei~t tlie nllole 
time is secured to lliiu by the fundamental law of the country; 
and when such is the u ~ d ' o r n l  practice, if not a necessary, it is 
a reasonable implication that such n a s  the fact. aiid we so uil- 
derstand it. I t  has, hon-ever, been argued before uq that 
the expression, the prisoner at the bar, is satisfied b -  his (413) 
being in the custody of tlw sheriff. The prisoner, it is 
true, is in the custody of the sheriff after his arrest until dul? 
discharged, unless he escape; but thc term, the prisoner "at tlw 
bar." is used to designate 1 ,  h e w  he is in his custody, to v i t ,  at 
the bar. in the presence of tile court and jury. 

We cannot disturb the xerdict nor arrest the judpmeiit. 
PER C ~ R I A I I .  Ordered to be certified accordingly. 

C i l ~ d .  R T O I ~ ? ~  I . .  I ' a t f o t ~ ,  35 S. ('., 447; 8. 1 . .  Rol)hi,/s.  
N. C.. 255; 8. 1 3 .  d l a t t h e z c ~ s ,  78 N. C'., 332; S. 1%. C h a c i s ,  80 
IS. C., 3 5 7 ;  S. 1 . .  $ ' p a l i s ,  94 S. C., 874;  S. 1 , .  TT7i1\on, 10-1 S.  C.. 
873;  S. r s .  Fltllrr.  114 S.  C.. 899:  S. 1 % .  S i t l c l n i r .  120 S. C., 
605, 606. 

TTl~ere. ~ ~ p o i i  : i l l  :1(.tio11 ;i!s~i~ist ;I sheriff :111(1 his surctiw 1111 his oft- 
cia1 bond, it ;~l)l~raretl that the rrlntor \rns :r defrlitl;~~it i l l  ;I writ 
directed to tlw sliniff ;1nd in his Iialids. nlitl tlixt the sheriff ditl 
not take n 1):lil I~r~itl.  I~ut, in lieu of tlint, tool; x clrlmit i l l  i1ioiie$: 
Hclt l .  tli;~t tlir sureties of the slieriff were not 1i;ible. ;~lthougli the 
said defrnt1:int offcretl to  snrrentle~' Iiinlself :111rl cleiiinlitlecl tht. 
luonrr of the sheriff. 

APPEAL from the Superior C 'o~r t  of Lax of Ro\\ A T ,  at 
Spring Term, 1848, X a t c l y ,  J. ,  p rcGdi~~g .  

The action is debt on the bond g i ~ e n  by tllc defend- (416) 
ant Long, as sheriff of Eon-an, and by the other dcfend- 
ants as his sureties. suggesting brcacllcs, pleas, renditions lwr- 
forn:ed and conditions not brokw~. .It the trial the case 
that Long arrested tlie relator upon a c a p i c r ~  ucl w s l ) o n d e n d ~ ~ t t ~  
at tlle suit of Tincent Reid, arid took from him a bail bond 
~x-ith sufhcient s ~ i r c t i e ~ ,  ~ 1 1 0  n-ere ~ i o t  irecholders. Flc told t l l ~  
relator at the ti111r that 1~ n.onltl tlic~i accclpt that hail bond. 
l~rovided the relator n o d d .  .i\ ithill six darq tllereafter, givc 
ot11r1- snfficiei~t bail who n e r r  frwl~oldcrs,  or deposit wit11 h im 

xo:: 
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gold bullion to the value of thcl sunl derl~anded in the writ. -It 
the expiration of t h t~  six days thv relator failed to g i w  a new 
bail bond, whereupon he n a s  required by Long to illake the ' 

deposit of gold with him as security to Long for not taking bail, 
and the relator accordiq ly  placed in the hands of Long 825 
pennp~veights and 16  grain? of gold and took his vr i t ten  ac- 
knowledgment therefor, expressing that he had receired it "as 
a dcpo5it for said Martin as sccnrity on a v r i t  of Vincent Reid 
against him and others." Afterwards, Long returned the writ 
and with it the bail bond originally taken bp him. Before this 
action n a s  brought the relator offered to surrender llirllself to 
T,ong in discharge of the bail in the action of Reid, which was 
still pending, and also demanded a return of the gold or its 
~ a l u e ,  which Long failed to ~nake .  

The counsel for the sureties moved the court to instruct the 
jurv that upon the case proved they were lrot liable in  this 
action. But the court refused to gire the instructions, and the 
jury found for the plaintiff and, after judgn~cnt,  the defendant 
appealed. 

KT-I;B.I;\., C'. J .  The facts here make a flagrant case of oppres- 
sion and fraud, and tlie recurrence of many such would form a 
strong ground of appeal to tlie Legislature to alter the terms in 

which the sureties of a sheriff become bound for him, or 
(417) to proride some other fit protection fro111 such imposi- 

tion on ignorant men in custodp. But, hoverer gross 
the n rong may be, or I ~ o ~ w w r  otherwise the sheriff mag be 
liable to answer for it, me believe the relator cannot halye the 
redress he sccks on the sheriff's official bond. The question was 
rc~i iarkabl -  well argued at the lmr, and all the cases and reasons 
hearing upon it adduced. I t  n a s  principallv and ingcaiously 
ii14stcd oil the part of t h ~  plaintiff that the rc1:rtioii between the 
sheriff and his sureties, by reason of the pr i r i ty  of contract i11 
tlic bond, TI-as the sallle or much the same ~ ~ i f h  that betn-era the 
\heriff and his deputv; and it was thence inferred that the snre- 
ties are liable for the sheriff in w e r p  in s~ance  in which the 
sheriff ~ rou ld  be liable for the same act or omission of his cluty. 
Case.. n ere then cited in which the sheriff nTas held answerable 
for a ln lo~t  ererptlling that  a bailiff could do under a x7arrant to 
liini, or  11-hilc he held it.  as for  taking the property of -1. under 
an execution against that of 13.; for money received from the 
debtor on s e r r i c ~  of the \ n i t  to pay the debt; for  false imprison- 



miclcr color, o r  ever1 Ilreirlise of n v r i t  lilxved ill his halid.: I>:,- 
the smjcrior. n.11icll t l i ~  l ~ o c . v w i , w  of r l ~ e  n-rit cliablw llilii i n  

f i r - .  T h c  1attc.r arc) linhlc 11i)on a rontract exl)reaicd ill tlefi~iitc. 
twilis, and their  l i n b i l i t ~  c:~imot 11c c:rri.icd be>-ol~d the f a i r  

bv ~ i r t i i e  of a n -  process, into the proper officc illto which tlii. 
wine, by the  tenor  thereof, ouqht to h~ paid, o r  to the 1)erqoll 
to n h o m  the  same shall he clue: autl ill all  oilier t l ~ i n g ~  v i l l  
trlilv zrld fnitllful1;c- c s c c ~ ~ t c  the officc of *Iicriff. I t  secmc. to  11, 
quite clear, upon the  te r i i~s  p e r  \ c  and  upon preT ion< adjudica- 
timi? ('11 tht?m. tha t  tlir p r r v n t  ca.9 tl.le. not come ~ r i t l i i n  ally 
( ~ f  tllelil. l'llerc haq heen no fai lure  to e ~ r c n t e  and  w t n r n  
o e r r .  T h e  clansr f o r  the linT mnl t  of moncv r c c e i ~  t ~ t l  

o r  l r ~  ied is  obrionslr  rc+trirtcd to ilionrv t l n ~ i  rcwirccl or l e ~  ied 
i ~ ~ i r l c r  a n d  h~ T i:me of p r r v s .  coii~lli:~ilding t11e %lieriff lo  1 1 1 ~ l i ~  
tlle liione~-. l w n u s c  it  requirrm tha t  lie *liall ])ax- ir into tlic 
otfice o r  to 'tli.3 p r r ~ o i i  to n l ~ o l i  . 1ir rlic tenor tl~ort~of-tlinl i-. 
of iht, n-rit-it ought to  hc !)aid, o r  111:i~- 52 1111~. ITCIF lip Ii:1<1 
110 .iic~!i I\ r i t  ( r 1)rom3~-.  and  thr. ~ ~ ~ o l i c , x  I\ a \  rcwi\  cd wl~oll- 
x-ithout ailtllority of 11~1.  exce;)t the : ~ u t l l o ~ i t g  ~ ~ l i i c l i  \!a, (1~-  . . 
r i w d  fro111 the rolltract of '119 l>nrtir:. T h r  reliial1linq p l ' o ~ i -  
<ion o1i1~- binds ill(' officer a f f i rmat iwl~-  to the f:rithful c\elwfioil 
of tllc dnticy of his  rfficr. Tt iq tllli.: ~ ~ 1 1  t11:lt ~ I I P I ' P  i i  110 c I : ~ l ~ e  
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suretie.. n.ere not liable for the sheriff, 1vl1(~11 hc undoubtedly 
would be for his deputy. As familiar instances, the follo~ving 

nmv be u~entioned: For  the defaults of the denutv in 
L 

(419) not returning, or  iuaking a false return, of a writ, the 
sui~erior is answerable in fines. a i ~ ~ e r c e l ~ ~ e l l t s  and i~enal-  

ties at comnion l a ~ i ~ .  But i t  mas not so x i t h  respect to the sure- 
ties, and it required the express enactilient of rlie statute of 1829 
to 111ake tl~eln liable on the bond. So if a sherirf collcct taxes 
not duly laid, or  for a year when thr  d u ~  of c ~ l l ( ~ t i o n  belonged 
to another person, as former sheriff, the sureties c2annot be made 
responsible. Fi t t s  c. H a z ~ h i m ,  9 S. P., 39-1; X l u d ~  u .  The (;or- 
e m o r ,  14 R. C., 365 ; D u r l l ~ y  r .  O l i ~ . e r ,  27 S. C., 227 ; yet there 
can be no question that i n  eitllcr of those cases the sheriff TI-ould 
be bound to n ~ a k e  good any smls  collected by his deputy as 
taxes. So, again, it was repeatedly decided before the act of 
1818 that the sureties of a constable mere liable to make good 
such money as he had authority to rcce i~e ,  and not liable for 
snch as he had no lawful \ \a r rant  to receive, nor the debtor 
bound to pay him, that is, when the constable had no cxecutioi~. 
The same law still holds in respect to money received by a 
sheriff on a writ in discharge of the debt sued for, as we ha re  
been obliged to hold at this term in  Ellis 1 % .  L o n y ,  post. 513, on 
the same bond now sued on. P e t  one of the cases cited for the 
plaintiff decides that  the sheriff ~ ~ o ~ d d  be liable for such money 
if receired under like cirrunlstances by his deputy. 

With regard to the false imprisonment by a sheriff, or a bat- 
tery by him on a prisoner, we know of no case deciding that  
the sureties could not be reached, but n c  11a\e nerer heard it 
s ~ p p o s e d  that  they could, and we beliew there is no such inlpres- 
sion in the profession. Applying these principles to the present 
case, i t  scenls to us the action cannot be sustained. I f  i t  be 
looked a t  as a contract between a defendant in custody and the 
sheriff that  the latter shall become bail, as in our law he does, 
by riot taking and returning sufficient bail, and the debtor will 

indemnify him for thus becoming bail, by a deposit, the 
(420) sheriff's sureties cannot be bound for the return of the 

deposit, although they map be liable to the plaintiff in 
the action for his recorery against the sheriff as bail. As be- 
tween the debtor and the sheriff, the contract is merely personal 
and in their natural capacities, as if the indemnity had been in 
the form of a mortgage of specific lpropertr; in 11-hich case x7e 
think clearly that  the sureties could not be held hound for a 
slare, for  instance, if the sheriff should qell it. Rut,  no doubt. 
if the writ had been served by a deputy sheriff, u-110 did not 



take bail, but receirrd a depo~i t  or mortgage by TT ay of indem- 
n i t - .  that  the sheriff would thereby become the bail and come- 
quentlp be entitled to the benefit of the indemiiity, and req)oll- 
sible for it. But we t h i ~ i k  the plaintiff has a right to consider 
thii,  not as a case of R roluntary contract bet~veen persons in 
eyucriz jure ,  hut as one imposed on him. ~ ~ h i c h  he n . ~ s  compelled 
to enter into by the power of the sherig orer liiin n-hilc in cus- 
tody. and afterwards felt himself obliged to comply ~r i t l l .  H c  
might justlv treat it, therefore. if it  ~ o u l d  adrance his case, 
as an undue and oppressire use of the sheriff's pones illegally 
to obtain his property from hil~i .  But i n  doing so it does not 
appear to us that he makes out a case for damages for n~hich  
tlie sheriff's bond is a security, because no one of its prouisions 
fairlv corer it,  judging either from its  terms in thelnseh-es or 
from prior constructions of them. 

PER CURIAAI. Judgment reversed, and c e n i ~ r  cle 770 ro .  

C i ted:  S. c. E r o w z ,  33 S. C., 144; X i l l s  c. I l l e l r ,  52 S. C.. 
566; C ' o c i n g t o n  T .  B u i e ,  53 N. C., 32;  Eato tz  c.  l i c~ l ly .  72  S. C.. 
113;  Holt I . .  V c L e a i r ,  75 N. C., 349; P & c e  1 . .  JIc.\-eill, 77 S 
C., -1-03; R o y e m  c .  O d o t n ,  86 N. C.,  436. 

1. Xliorr a 111:1i11tift (1wI:irt~ I I ~ O I I  sl~ecifi(. ( ~ ~ ~ ( ~ i i a i i t  u11~1(~r st,ill T ~ I  
(lo n ~v01.k ii i  :I crrt;~in tinlc, he cannot iw.over for tlir ])ric? 
stil~nl;~tetl iii thrt contr:~ct [uilt%s hr s l lo \ \~  1 1 t h  11;1s l~rl'fornltd his 
\~lIrk ~ v i t l ~ i ~ i  thr t iniv  co~ltra(~tecl for. 

APPLAI, from the Superior Court of Lan. of CI.ETET.~SD, a t  
Fall  Term, 1847, Settic, J., presiding. 

This is a n  action of debt upon a covel~nnt. The plaintiff 
undertook and built a courthouw in tlie t o ~ m  of ('lmrlotte for 
the county of Xecklenburg, and brings t h i ~  action to recowr 
the price agreed to be paid. The clef~ndant. n-csc. coliimi~- 
sioners appointed by the County Court to make tlie contract. 
and the action is against them. 11pon tlic qroluld that hr the 
dred esccuted by the111 thcr  are liersonally homnd for thc 111oney. 
The cownant is as follo~vs : 
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CHARLOTTE. 30 July.  18-12. . , 
Know all men by these presents, that  we, Stephen Fox. ctc., 

cot,rt,~issiotcers f o ~  cjntl o n  6~1 ta l f  of t h ~  c o u n t y  o f  X e c k l e n b u v g ,  
of the one part, and John Dameron of the other part, nitness- 
eth, that  whereas the said. John  Daineron hat11 agreed to build 
a courthouse for the county of Xeckleiiburg, ill the t o ~ n  of 
C'harlotte, according tar the  specifications marlred -1, ctc., the 
said Stephen Fox, etc., for a n d  in beha l f  of t hp  c o u n t y  of Xi'ck- 
lm7 burg,  on their part do agree that upon the execution of said 
contract fully. and accordiiig to the terms thereof, etc., by 1 
J a l n ~ a r y ,  1844, t h e n ,  trncl i n  that  ccrscJ, to pay to the said J o h n  

1)aincron. rtc. It is furthcr ~ n ~ d e r ~ t o o d  mid agreed that 
(422) the c o ~ n ~ t ~ i s s i o ~ c o t x  a fowstr id  lnay make payncnt,  ctc. 

I t  is  admittcd that the buildilin was riot crected witliin the 
time specified for its c'ompletion, nor according to the ~pccifica- 
tions; but that  the departures from it ~ w r c  made with the knom71- 
edge and conscnt and by the directions of the defendants, and 
that  the building vas ,  after the summer of 1544, used and occu- 
pied 11. the court in the transaction of public busineqs. It was 
furthcr admitted that the lot upon ~yllich the buildinq was to 
be crccted n-as not purchased by the defendants lxntil 27  Aipril,  
1843. 

rpon intiniatioll from the court that the plaintiff could not 
maintain his action, he sltbn~itted to a nol~suit and appealed. 

A LYI-LJ, Guion and Alexander  for  plaintiff. 
O s ~ i o r n i ~  and Irilsotc for defeitdants. 

SASH, J. The action is i n  debt, and the plaintiff claims the 
~iloncy to be paid for building. the courthouv. TKO objections 
are w e e d  against his right of reco] e r - :  olrc that  the clrfcncl,n~ts 
art. not personally liable, and the other that the plaintiff did 
not perform his contract b r  building thc Iiouse within the ti111c 
and according to the terns specified. Both objections Rrc fatal. 

The plaintiff sues q,on t 1 1 ~  st~alcrl i ~ ~ i t r u m c n t ,  ::11d ill 1:is 
declaration lnl~qt set forth the  term^ of it,  or it? legal effect, a l ~ d  
in  general practice it ic, usual to set forth the word.; of thc con- 
tract. 1 Chitty Plead., 299, 302. 111 the contract in th i i  cnqe 
the plaintiff was bound to finish the courthouw b~ 1 ,Jannarp, 
18-14, a t  nhich  time, also, the money Tras to he paid. if the work 
Traq clolrc. The defendant? agrec that npon the execution of 
-:lid eoniract, fully alrd accordinq to the t c r~ns  thereof. the q m i -  
ficatiollq, etc., by 1 J a ~ n ~ a r y ,  1844, then and ill that  caw to pay, 
ctc. I t  iq admitted that the courthouse ~ ~ a q  not erected ac- 
co~tl inq to the ~peeificationi nor ~yi th in  the time prescribed. 



There n a*. thcll, a i a t , ~ l  ~ : i r i n ~ ~ w  h e r n ~ e n  thc a l l r g a t i ~ ) i ~  ( A 2 i )  
a n d  11lc proof. T l ~ r  l a t t ~  did not >upport  the forllltlr 
T h e  plaintif?, hon e l  er ,  so?; that  the  ~ a r i a t i o n r  n err3 a11 iiiade 
by the directions of the d(>fcndant, and  tha t  the hou-c n a s  not 
finished n i t h i n  the t ime ~CV: I I I IC  the defendants did 1101 fnlxi.11 
the  ground unt i l  27 Apri l .  1'43, a d  thnt  tlir co11rt11on.e naq 
r e c r i ~  ed a:ld used by t h e  court. T l m v  i, no donbt thnt the 
plaintiff is entitled to r r c e i ~  e the r a l u c  of liiq n o r k  :111d labor 
done, a n d  inaterials fou~l t l  b -  h i m ;  but  nor i n  thiq :~catiol~. ~ r h i c l ~  
i* h ~ o n g h t  on  the c o ~  ellalit to pay. I I e  C ~ I I C ) ~  dcclnrc oli our  
contract a n d  recover on a different one. Tlic defcnd:nlts e ~ -  
p r ~ d y  agree that  the m o n ~ ~  qhall be pa id  u p o ~ i  th(, exccntion 
of t l ~ c  v o r k  a t  the time sptcifkd :lrld accoldin: to 11ic ql)ccific:~- 
tions. T h e  c o ~  m a n t  to pa\ the nloney ii dqjendent nl)o11 tlic 
execution of the  n o r k  .~ccording to the  agrcwi~ent .  Tlie plai1~- 
tlff, then, camlot recoyer i n  this  action n i t h u t  a n  :I\ cwncl~t  of 
performance. ('h ytotr 1 .  RluX(,, 26 S. C., 497 ; ( : l ncvb~ook  1 % .  

tlTootlro~c, S Term,  366. The other  objection ;- equally fntnl to 
the plaintiff's recolery. Tlic defc1ida:iis ill c~ l te r ing  into tli i i  
contract n e r e  acting as  public agents-a~,rcnts o r  conn11iq4oners 
of the county of ;\leclilel~burg. T h r ~  arc. ihereforc. not per- 
sona l l -  bound. not becausr public agents ciriiliot mxke them- 
selres, by  their  contracts fo r  thcir  princil)als. p e r s o n : ~ l l ~  respon- 
sible, but because i n  this instance the- h a w  not. The  doctrine 
b n  this subject n a s  very elaborately and  ably a r p e d  heforc the 
Supreme Court  of the  TTnited States  in  the. case of Hodqvolc 1 % .  

n e . ~ t p r ,  1 Cranch,  343. T h e  defendant xras, a t  thc t inw of mak- 
ing the contract uuon which thc  action n a s  hioueht. Secretarx- 

llel Dexter," v i t h o u t  a n v  nddi t im whaterer .  T h e  prelll- 
ises r e r e  buni t  dovli i h l r i ~ l ~  the lease. :llid the :letion n.n. (424) 
lo  recorer d a ~ u a q e s  ~ m d v r  the  cownant  to  wl)air.  ( Y l ~ i ~ f  
Justice V a r s h a l l ,  in delivering the opinion of the  Court ,  says .  
" I t  is  too clear to hr. c o n t r o ~ e r t c d  t h a t  1~72ic11 a public agent acts 
i n  the  line of his c l u t ~ ,  and  b r  legal an thor i t r ,  his contracts 
niade on account of the G o r e r n n ~ e n t  are  ljnblic and  not pcr- 
qonal," and  the reason% e i ren  f o r  the i u d l n ~ c n t  i n  tha t  caqe 
apply  ~ r i t h  entire p~*oprict,v to this.  T h e  plni~ltiff'q counsel. 
there as  here, adulittcd the gcilcrnl doctrine. hut r lmird i ts  all- 
plication to that  c:r-c. allcqine tha t  the defendant had  mndc 
himqelf personnl l~  liable. I11 a n s n c r i n ~  t h a t  a r g u u w ~ t  tht. 
Court adnlittetl the t e 1 ~ 1 ~  of the instrmncnt. I n  thi. caqe. n; 

o f L w a r ,  a n d  a s  such leased f r o m  the  plaintiff certain bui ldinis  
i n  the  ci ty  of Washington for  the use of the public, and  core- 
nanted, f o r  him and  his  successors, "to keep i n  good and  suffi- 
cient repair." etc. This  covenant was siened nncl sealed "Sani- 
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in that, i t  is admitted the building was for the use of the public 
and that the defendants had a right to make it, and in erery 
part of the deed they show for whose use and under v~hose 
authority they were acting. I n  the binding part of the core- 
ilant the language is ctrtainly explicit: ''and the said Stephen 
Fox, etc., acting for and in behalf of the county of Xecklen- 
burg, ctc." I n  a subsequrnt part they say it is further under- 
stood and agrred that the comn~issioners, etc. Whcnevcr, then, 
in the course of the instrument they are obliged to mention their 
oxvn names they state themselves to be commissioners and aet- 
ing for the county of Necklenburg, and where they esecute i t  
they execute it as commissioners. There is no allegation nor is 
there any reason to believe that the plaintiff preferred the pri- 
rate responsibility of the defendants to that of the county. I t  
is further alleged by the plaintiff's counsel why the case of 
Dexter does not apply to this, that it m7as the case of a kno \v~~ 
agent of the Gol-ernment, and the defendants here were the 
agents, not of the Gorernnlent, but of the county. This objec- 
tion is answered in H i t e  I?.  Goodman, 21 N .  C.,  364. I n  that 
casc the defrndant, with other magistrates of Gates County, 

had offercd, in behalf of the countp, a large reward for 
(425) the apprel~ension of certain runaway slaves. The plain- 

tiffs had captured some of the slaves and sued in equity 
in conscqurnce of the obstacle to a recovery at law stated in  the 
bill. His Honor, Jlrtlge Guston, in giving the opinion of t h b  
('ourt, recognizes no distinction between an agent for the Gor- 
ernlnent and any other public agents, but considering the de- 
fendants as public agrnts, extends to them the protection of law 
as such. Hs says: "We consider i t  settled law that an action 
will not lie against a public agent for any contract entered into 
hy him in his public character, unless he undertake, explicitly, 
to be personally rrsponsible." Bnlong the cases cited by him is 
that of Dexter. We consider this case decisire of the one before 
11s. The defendants were the agents of the county of Mecklen- 
burg in making the contract, so style themselr-es in the contract 
in erery instance in which they refer to their action, and so seal 
and deliver the covenant. 

We see no error in the opinion of the presiding ,judge. 
PER CURIAJL. Judgment affirmed. 

Cited: Rrozw, v. Hntton, 31 S. C., 3 2 7 ;  Tucker 1 , .  Iredell,  
35 S. C., 435; Dey T. Lee, 49 N. C., 240. 
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APPEAL from the Superior Court of Law of IREDELL, at Fall  
Term, 1847, P e a ~ s o n .  J. ,  presicling. 

The action is detinue for two slare,., and, on the general issue 
pleaded, the eridence a t  the trial Tws that the defendant mar- 
ried a daughter of one Allison, the plaintiff's intestate, and that  
upon the marriage Allifon sent home v i t h  the defeadant's wife 
the t ~ o  negroes, and that thev r ~ m a i n e d  in the defendant's pos- 
session until the dcath of Aillison. vhich happei~ecl about txentv 
years afterwards. Upon thiq el-ideace the defendant insisted 
that the slave? Tmre to he c o n ~ i d c r ~ d  as har ing been s i ren  as 
an  adx-ancenlent from his father-in-lan- to him, and of that 
opinion m7as the court. To repel that infermce the plaintiff 
alleged that  the negroes n ere not g i ~  en, hut Twre express17 lent 
to the defendant, nhen  they were put into his possession; and 
in support of that position the plaintiff offered to prore by a 
witness that. some &ort time after the negroes went into the 
defendant's poqse<sion, Alliwn tt ld thr  TI-itnew (neither the 
defendant llor his wife being preaellt) that he had lent the nr- 
groes to the defendant, and had not piren them to him. But 
upon objection by the defendant, tlic court rejected the eridence. 
The clefendant obtained a rerdict and jitdgmcnt, and the plaiil- 
tiff appealed. 

RI-FFIS, C". J. \Ye think tllc act of 1806 does not alter the 
rule of eridence brforc apl)licahle to such cases. and, therefore, 
that  the eridencc here Tvas properly rejected. I n  this w r y  case 
i t  has heretofore been decided that parol gifts are alone ~vi th in  
the purview of the proviso to the act of 1806 (27 K. C., 78). 
Therefore i t  was competent for  the plaintiff to prove that the 
ilegroes were lent and not given. The question is, by vha t  sort 
of evidence may the plaintiff establish the fact that the defend- 
allt r ece i~~ed  them 011 those terms? Eridence to the fact of the 
loan a t  the time the negroes were delirered, or the declarations 
of the drfendant at any time, or those of the parent, ilnine- 
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diatel- or a n-eck or tn o preccdii~g tllc tr:~iisfer of the possession, 
of the i l~tai t ioi i  to lend the uegrocs ( X o u r e  c. Gzcytl, 26 S. C'., 
5 7 3 ) ,  are co~ilpctcwt a i ~ d  rc.le\ ant to that point. But  it seeills 
to n i  that it  n ould bcl againrt priucil~le and dangerous to admit 
tlw dc~clarations of the parent made after he had parted n i t h  
the ps -ms io i~ ,  and in the absence of the child and ilevcr com- 
inuliicatcd to thc cl~ild,  a s  e\ idence of the fact of the loan, con- 
trary to tlic ra t io l~al  nrtd lcgal presuniption of a gift. For, a t  
collniloli Ian,  a gift of a d a l e  n a s  inferred if the father put i t  
into thcl posc~.s4on of' the child upon coming of age or marrying, 
ili~lcss ul)oil distinct proof to the contrary. As a gift v a s  pre- 
smned, tlw pa~cr i t  could not recorer the slave in an action 
agiiiist the child. I t  follows that  he could not give himself or  
his esccntor an  action by a declaration, not asrented to by t l ~ i  
child, that lltx lie\ er  had giren, but had onlv lent, the negro. 
But i t  is re rg  i~lgel~iously put h- the c3ouilsel for  the plaintiff 
that  u ~ ~ d c r  the act of 1806 thr  l i~oi t  1)ositiw par01 gift is but a 
bailinerit a t  tlic will of the pareiit, a l ~ d  may be tcrn~inatcd at hi, 
pkaiurc, d u r h g  life by recovering tile possession, or a t  his death 

bv Ieaviug a will; and, therefore, that after &livering 
(-128) tllc possession to tlie child thr  parcnt has a coiitinuing in- 

terest on which his declaration may operate and ought 
to operate, since he could l m ~ e  no n io t i~  c to make an untrue one. 
The distinction nould be a sound one if there were anything in 
the statute which alloned tlic parent to terminate his p r o 1  gift 
by declaration or by anything short of changing the possessioii 
or clisposing of the slave by a sale or conveyance to qonw one 
else, or- by a bequest; for, before the act, the subsequent decla- 
ration of tllc p ~ r e n t  was excluded, bwnuse the presumptive gift 
n.as a total alicwatior~ and conclusive upon h im;  and i t  is not 
so to every purpose since the act, but the parent may treat the 
gift as null i n  either of the ways mentioned, that  is, by an 
expwss bailliicnt or  by taking or disposing of the slave. H i s  
creditors may also, no doubt, treat the slaves as the parent's. 
But we do not think i t  was the intention of the act that  the 
riglit of the child should be defeated in  any other way. For, 
if there be an  express gift to the child, or  one implied from 
tlie delirerv ~vithout anything being said, then thr  act makes 
it a gift fro111 the beginning, as it was before the act, provided 
only the poss(wion continues with the child imtil the death 
of the parent, intestate. To use the languaqe of J~ ic lqe  TTen- 
c le~son,  the Legislature not only withdrew the case within the 
prnriso from tlie operation of the act, but validated and made it 
a good gift. StulTi?lgs 1 % .  Stallings, 16 S. C., 288. I t  is the 
same as if the act had nexyer passed; and the gift? are made 
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~ ~ o u l d  be an act of plain imposition practiced on the child by a 
parent who would thus deal with him; but it mould, probably, 
oftener be an act of injustice to the child and to the memory of 
the deceased parent, in his representati~es setting up, by false 
evidence of the dead man's declarations in secret, the pretense 
of a loan where the parent had intended a gift, as proved by the 
enjoyment which he allon-ed the child to h a w  (as here) for 
twenty years under the expectation and belief that he was to 

' have the absolute property, and without any intimation to the 
child of the contrary in the parent's lifetime or at his death. 
Hence, the conclusion before stated seems to us to be the proper 
one, that as by the proviso of the act the case of a parol gift 
is taken out of the enacting clause when the possession of the 
slave accompanies the gift and the parent dies intestate, so as to 
make the gift good in itself, and from the time of the possession 
acquired, as it was before the act passed, so no posterior decla- 
rations merely bg the parent of a loan can be receired now to 
defeat the operation of the proviso by setting up a loan instead 
of a gift, more than they could before the act of 1806. 

PER Cun~alzr. Jndgment aflirnled. 

Ci ted:  JIendozi~s c. J I ~ n d o z c s ,  33 IN. C.,  150; ITicX-s 7.. Forest ,  
41 S. C., 530. 

1. It is incumbent on a party excepting. \\hen the error alleged con- 
sists in rejecting evidence, to show distinctly in it what the rri- 
clence was, in order that its relrrancy may appear and that it 
may be seen that a prejudice has arisen to him from the rejection. 

9. In like manner.  hen the allcccrl error consists in adinittin< wi- 
dence, the exception must set forth the eridcnce actually given. 
as it iq the onlr rneans  hereby the court can ascertain whether 
or not the admission (lid or might hare done the party a harin. 

-IPPEAL from the Superior Court of Law of RUTHERFORD, at  
Fall Term, 1847, S ~ t t l e ,  b., presiding. 

The action is debt on a bond for $704.40, given by the de- 
fendants to the plaintiff, dated 1 2  July, 1843, and payable 
twelve months after date, with the interest from date. Plea, 
usury. 

On the trial the defendants gave evidence that one Anderson 
Staton was indebted to the plaintiff upon sereral justice's judg- 
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~ l ~ e n t s .  on which executions \yere in tlle llilnds of one Xorris ,  a 
constable in Rutherford County;  and that  it TI-as agreed be- 
tn7ecil Staton m ~ d  the plaintiff that Xorr is  and a sou of the 
plaintiff sllol~lcl go to South C'arolina and bring theuce into 
Rutherford a 4a.i-e aud a Tvagon and team nhich Staton had 
there, and that n-hen brought into this State Morris should 
seize them under the execution and hold tllelli "to secure the 
said debts until the said Staton rr-ould g i~-e  other security," and 
that, accordingly, the plaintiff e l ~ i p l o ~ w l  Xorris  and his son for 
that purpose a i ~ d  paid Xorriu $10 for his se~xrices and also paid 
tile expenses of the trip. The defendants gave further eridence 
that aftcr~vards it n-as agreed by and bet~wen Staton and the 
plai~itiff and the prrseiit defe~ldillits that, in colisideration that  
the said Staton ~vould execute n bond to the defcndalits 
for the same amouilt and secure the Gme  by a m o r t g y e  (432) 
on certain property, tllc-, the defeudaiits, would gir e 
their bond to the p1aintif-f for the debt ~ i ~ h i c h  Staton oned him 
upoil rile j l ~ d ~ ~ i i e ~ i t s  and the 1,lail~tiff would :rccq)t ~ l l e  s a ~ i ~ e  
and cli~chit rge Stat on t l~cref ro l~l  ; all ~vhich  n :i accordi~idy 
~ l l e ~ i  dcne, that i- to ha!-, 011 1 2  Julv,  1 9 3  ; and tlic bond i1o.r 
sued on is that ~ ~ h i c h  u a s  io gircn by tlie defendants to the 
plaintiff, and Tras made for the sum due to the p12rintiR for tlie 
principal lliolley and la~vf~11 intereut thereon mentioned ill the 
;lldginents, and did not include the costs. The defendants fur-  
ther gare  er i d ~ n c e  that on 11 Ju1)-, 1 S4.3, Staton gaT c the plain- 
tiff a note for $20. and the defendants offered tlic. said S t a t m  
ai n v- i tn~ss  to prorc that the sanlc \ m s  corruptly accepted by 
t h e  plailltiff a?  usurious interest for the forbearance of the day 
of p a p e n t .  B71t hc was objected to on the part of tlie plaintiff, 
on the qround that llc r i m  interested in thc event of the suit, - 
and was rejected by the court. The said Staton thereupon ese- 
cuted to tlle defendants a release of all r i ~ h t s  and w e r y  equity 
then existing in or that ~tlight arise to hi111 fro111 the deterniii~a- 
tion or result of this suit ; but the court. n e r e r t h e l e ~ ,  rejected 
him again. The plaintiff then offered in (>ridence the declara- 
tion of the said Statcn, made both before and after the esecu- 
ti011 of the bond declared on, "to sho~v the consideration of the 
same note for $20.'' They were objected to by the defendants, 
but receired bg the conrt. The  plaintiff had a wrdict  an? 
judgment, and the d e f ~ n d a n t ~  appealed. 

( in i ther  for plaintiff. 
l?a.rte~- for defendants. 
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RTFFIS, C. J .  I f  the ol)iilion~ given on the tr ial  were crrone- 
ou,, yet, as the case is htatcd ill the bill of esceptions, it  i.: 1101 

in rhc llower of the conrt to assist tlie defendants, and it is 
thr~rc~forc unnwc~ssary and improper to dccide the que+ 

(433) tion of idencc. From the nature of a bill of escell- 
tions, as has been frequently declared by this ('ourt, it is 

incunlbcnt on thc party exceptilig, when the error alleged con- 
siits in rejecting cridellce, to show- distinctly in it nha t  tllc e\ i- 
dence Ivas, in order that its relevancy nlay appear, a ~ ~ d  that it 
nlay be seen tllat a prejudice has arise11 to him from tlie rejec- 
tion. I n  like manner, when the alleged error consists in admit- 

. ting eridellce, the excelltion must set forth the evidelice actually 
gix en, as it is the only means whereby the Court call ascertain 
~rl lethcr o r  not the adnlission did or might hare  done the party 
a harm;  for verdicts and judgments are  presumed to be right 
;111d according to law a d  justice, until the contrary 11e shown: 
and the bill of exceptions is required to state all the facts ncc- 
c1s\ury to show the error clearly, since the party euccpting is  
lmesullicd to state the case as strongly against the other part>- 
and for  liiniself as he can, consistently with the truth. I t  ~vould 
be u n s a f ~  for a court of error to proceed upon any other princi- 
l)lc, for it is iniproper and, indeed, inipossible in l)raciice to set 
forth ill erery bill of exceptions the whole case made a t  the trial. 
o r  to do more than to raise the points made a t  the trial on 
which the ,&cisions are cor~lldained of. But it is  indispensable 
to state the facts on which those points arose, since, otherwise, 
i t  mill not appear that  the decisions were practically injurious, 
and for such errors only can judgments he reversed, and riot for 
any upon merely abstract questions, not legally affecting the 
rights in controrersy. Tn the present case one of the errors 
assigned iq in rejecting a witness who mas to p r o w  that a cer- 
tain note for $20 mas given by Staton to the plaintiff on I1 
July,  1843, for usurious interest "for the forbearance of the 
day of payment"; but it is not stated what debt was forborne 
nor for what period, so as to connect it with the bond sued 011 

in such a nlanner as to render it roid under the statute. 
(434) I t  is  left to inference merely that  the witness would h a ~ e  

proved that the plaintiff required or accepted that note 
as the consideration of his agreement to take the defendants for  
his debtors instead of the plaintiff, and to defer the payment 
a year in order to induce them to give their bond for the 
debt with interest. I f  that lvere the truth of the case, it would 
raise the question whether the defendants, who are not alleged 
to h a w  bee11 parties to or  cognizant nf that part  of the agree- 



liient, conld a w i l  t l i c i i t s i~ l \c~  of tlic -t:\tntc. yo as  to  a m i d  tlieir 
bond wbqequent l  q i ~  c'n to  tlic plniiltiff f o r  ;lie sulii really due 
to hiill. and f o r  a .uli~ trnlj- oni l ig  fro111 tlie drf'elidants to 
Statou,  t l ~  lllailitiif'q o r i ~ i l m l  debtor. r p o n  i t ,  ~ ~ e r h a p s ,  it  
might  hc ncceszarr to llold a f f i r m a t i \ e l ~ ,  i n  order to  pre:-cnt 
cvasioilq of thiq hmeficial ~ i n t u t e ;  hut n e  do not prc pose to g i ~  e 
a n  opinion on it  a t  i)rr-iwt. llor h a w  n c .  indeed, con.idered 
it ,  aq it  i s  not neceswry to tlii, dcci.ic 11 n c l i n ~  e to 1iiaBe. For .  
clearly, ill order  to n f k t  their  bond n i t h  11-ury tlic dcfe~idnnts  
linlst a t  least establish that the nereenie~it on n h i e h  tlic note 
f o r  $20 n.as p i ~ e l i  a s  tlic, illecal priwiiuir~ f o r  f o r b ( ~ ~ r : ~ n c e  h a d  
reference to tlic bond t h y  v c r e  to qirc. T h a t  they ha \ i l  not 
done, nor  ~ r o u l d  11:i~ c done if the n iilie\s h a d  heen admitted nlid 
h a d  5~vorn to ni int  the excri,tion saJc  Ilc m y  oti'ercd to  p ro \e ,  
a n d  it  callnot he w p p o ~ e d  lie \I auld 1 i a ~  e l ) r o ~  cd 11101'~. F o r  it  
is not conllictei~t f o r  this ('ourt, n i thout  a n y  dircct allegation 
of the linrtv to iliat p7irpo-e on the t r ia l ,  to  infer  tliat. 1)r~idcq 
pror ing  ' ( that  tllc iiotc n-as ,gi.ien for  the  forliearnnce of ihc  (In? 
of liaymcnt" of --o~~it> d ~ h t ,  the n itneq. n ould a l v  h a w  1 1 r o ~  cd 
tha t  the forbenraiicc ;ii~rclmsed naq  p r o s l w t i ~ e l y  of thi-  d(,bt, 
1,- giving tn ell E. iliolitlih' tiiue to the , lcfe~idants  on tlirir bonds. 
Sllcli a n  i i ~ f c r e i ~ c r  tlit, ( onrt  conld not ,  perhaps, clran i n  a n y  
rnsc. hnt certainly i ~ o t  i n  ih i i .  For here the note f o r  A20 and  
tlic bond of tllc defcildniitc: v e r e  g i rcn ,  not o n l ~  b!- differnit 
11er-on<, hilt on diftrrcllt d a y ? ;  aiid, ,icpo~idly. there u ~ r ~  t ~ v o  , 
distinct agreenlents fo r  forbenranee cstahlished upoil the  
defmdants '  eridcnce : the one, on the judgment. and  ese- (43 i) 
ciitions under  n l i i ch  the properta  n7aa to he seizcd and  
l ~ l d  in  this  S t a t e  u ~ ~ r i l  the dchior could g i w  otliei. wwrit! ill n 
reasonable t i ~ i ~ e ;  a n d  the, other, on tlir bond of the tl~fcndtiiit.: 
a f tc rn  nrds g i r e l ~  a t  t\i-elw nionths. Eoi, wllich of thoqc for- 
bearances the  note 113s g i ~ c ~ i .  i t  ii ini~io-iible to  tcll. a.: there, is 

f o r  i t  is  s w l c d  tha t  to  a\-oid a seciiritp as u w r i o n s  it  1111ist he 
sl~on-ii to  IIRT-e been originnlly s.:, a s  if a bond lip givc~li foi. tile 
sum lent a n d  a f tcmwrds  tlicrr lic n i l  :I cwcmcw t i'oi- illegal inter- 
(.st, tlic first hoitd cont i i~lws p o t 1  and 11i:lj- lrix r c c o r e l d  on, 
though tlltx ngrccniciit fo r  tlrv c.sceqiirc, i l~ tc res t  is void. o r  the 
lcnder niny iliciir the l m ~ a l t j -  if Ilc ~ w r i ~ - c  tlw nauriona iiltcrcqt. 
Tlien. in this  case, tlic, plaintiff n a q  lcgnllj- e~ t t i t l cd  to e i i f ~ ~ ~ w  
his jmlgweiita f o r  e r e r -  cc'lit a l lpcar i~~y:  to h(. due on tlit>iii. a i  
t h y  \rcrc, oiily f o r  the princilinl m d  Inn-fid iiitc,i.c.st niid costs 
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actually owing to him; and, consequently, a new security, 
taken only for the sunils thus lawfully due on the judgnlents, 
could not be infected n-it11 usury any more than the judgments 
theu~sel~es,  unless, at all events, there was an agreeiilent for all 
usurious preinium for forbearance on the new security, and not 
merely a prior p a p e n t  or security of such a premiuni for past 
forbearance on the prior d i d  security. ,is there was no usurv 
in the judgments, there can be none in a bond gireii for them 
and nothing more. Therefore, the eridence rejected could not 
hare maintained the issue on the part of the defendants, and 
its exclusion deprived them of no advantage, and furnishes no 
reason for ordering another trial. 

For similar reasons, the admission of Staton's declarations. 
homerer incompetent, furnished no ground of rerersal, because 

it does not appear what his declarations were, and that 
(436) they could have had any effect on the jury. I t  is stated 

that they were declarations "to show the consideration 
of the note for $20," but the exception does not set forth what 
was the consideration thus declared. I t  is imuossible to con- 
jecture, eren, what it was said to have been. I t  may bc that it 
was proved that Staton declared it was given for the forbear- 
ance to the defendants. I t  was incumbent on the defendants to 
have set out the substance of the alleged declarations themselres, 
as, without knowing what they were, the Court cannot under- 
take to say that they did or might mislead the jury. 

Therefore, no error to the prejudice of the appellants being 
perceired in the judgment, it must be affirnied. 

PER C ~ R I A L I .  Judgment affirmed. 

Ci ted:  B land  T. O'Hagan,  64 N .  C., 473; S t ree t  c. B r y a n ,  63 
S. C., 622; 8. v. P u r d y ,  67 K. C., 378; Straus  c. Beardsley ,  79 
S. C., 63; K n i g h t  I . .  K i l 7 ~ h r e t r .  86 S. C., 402: S. 2,. Lanip,.. 
89 X. C., 520; S. 2 % .  I l n ~ h e r ,  ib. ,  523; Gadsl~?y 1.. D y e r ,  9 1  S. C., 
316; ,c. T. Pierce, ib., 609 ; TT'ntts 1 . .  Tl'arren, 108 AT. C., 517. 
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1. Wherr n person reside- il l  a ~ i d ~ c r  Stnte during tht, cre:rter l~a r t  of 
the Fear. but h;ls n do~~iicilc in this State in n h i v h  hc a1s.o resides 
three or four inonths of the year, durinq which time he lcee~b 
slaves here, he is linblc duriny the time IIP rcsides in this Stat(' 
to the requisition of the orcrscer of the road for tile srrr-ices 
of those hands, being of the descril~tioii of hu~ids h o u ~ d  by the 
general laws of this S h t e  to work on the ro:td. 

2.  But persons nlcrely pass i~g throucl~ the State or \ isiting it for pnr- 
poses of profit or ple:~surr, and remaining. for days, weeks. or 
even months without 1i:rving ;IUF fixrd home. :ire not lxwolls 
whom the orerserr of the roads :Ire authorized to s~unmo~l as be- 
iug within their districts. 

, ~ P P E A L  from the S a p e ~ i o r  Court of Law of HEKDERSOX, at 
Spring Term, 1848, C a t t l ~ ,  J., presiding. 

This was a n  action of debt, commenced'by the plain- (437) 
tiff as overseer of a public road in the county of Hender- 
son, bx a warrant  before a single justice, to recoxrer from the 
defendant the sum of 812 for four days' work of three hands. 
A judgment was g iwn  against the defendant by the justice, 
from which he appealed to the Superior Court, where, at the. 
Spring Term, 1848, the following case agreed mas submitted to 
the presiding judge : 

The was duly appointed ail overseer of a public 
road in Henderson County, and the defendant owned t h e ?  
male slaves, over the age of sixteen and under the agc of fifty 
years, who were assigned by the Court of Pleas and Quarter 
sessions of said countg to work said road under the orders of 
the plaintiff. The defendant mas duly notified to send said 
slaves to work on said road fo r  four days cach, which he failed 
or neglected to do;  and, a t  the time ~ h c n  he was sunimoned to 
send said hands and for more than thir ty days before, and at 
the timc appointed to x-ork on said road, the defendant, with 
said slarrcs, was t e ~ n p o r a r i l ~  l ir jng in Heiidersori County. Thc 
defendant alleged that he was a citizen of South Carolina, wherc 
he resides about eight iilontl~s in  each year, and where he has 
the principal part of his property and claims and exercises the 
right of suffrage. But he has a p1ac.e of residence in Hendersoil 
County, which he a n ~ ~ u a l l y  risits, and occupies about four 
months in each year, e~nbracing the n~onths  of June,  J u l - ,  
August and September. The  slnrcs who failed to work on said 
road are seruants, rvhoni Iic brings with hiin on his annual 
risits to his r e s i d e ~ i ~ e  ill Hvnderson Connty alld takes hack on 
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liis return to Soiltli ('arolina. The defendant, both before and 
a f t w  lie had bceli su~nnioned to send his said da res  to vork  on 
tllc road as aforcwid, in passing gate on the Bunconrhe Turn- 
lpikc Ik~trd, refused to his to a , alleging that he was a citi- 
7en of IIendcrsoi~ County and rse~npted  by the charter of the 

I3nncoiiibc Turnpike Company fro111 lmyinq toll. The 
(-138) p r t i e s  agree that if the court be of ol7inion that the 

plaintiff is n ~ t i t l e d  to recoT er upon the foregoing facts, 
a judg~lient shall be entered !gainst tlie defendant for $12, 
otlic~rwisr, a j n d g ~ ~ i e ~ l t  of nonqlut shall be entcrecl. The presid- 
ing judge was of opinion that the plaintiff n-as entitled to re- 
cowr,  and garc  jndglnent accordingly, n-hereupon the dcfcild- 
ant appealed. 

B I T ~ T ~ E ,  J. The question prcscnted in tl:e case agreed is 
~ ~ h c t l l e r  thc tlefeliclant, ~ ~ ~ I i o s c  citizeiisl~il) slid principal resi- 
dcilcc is in the State of South Carolina, but n7ho has a dm-elling- 
h s n v  in this State, ~vherc he resides nit11 his fanlily fonr 
nio~lths in each y a r ,  is liable to be called 011 to send his slares 

. to work the public roads of this State during the tiwe of his 
residence in it. MTt, ar? of opinion that he is, and n e  think so 
bccai~sc he conics TI-itliin tlie letter of our "act concerning the 
public roads," 1 Rer .  St., ch. 104, and n c  c2an 1)erceire nothing 
in its qpirit to excnipt Eiillt. The act provides. ill sechon 8, that  
the several county courts ihall apl?oint 01 ersecrs of the pnlolic 
roads in each connty, and section 10 itlalies it illc duty of tlic 
owrscers thus aplpointcd to su111111on all vh i t e  1 i ia l t~~ bet~~-een the 
ages of ~ igh teen  and forty-five, a l ~ d  frrle n i ide~  of color and 
slaws bctneen the ages of sixteen and fif tr  Year?, n-ithin their 
~ 'wpcc t iw  district'., to i ~ i c ~ t  at snch tiil~es an-1 places and n i t h  
5ucll norking torls as the 01-crsecrs shall I,rescribe, for the work- 

and repairing such roads as may he neccssarr. Each and 
werv  persol1 so s~~n ln lon td  is then required to attend. under 
1xh1 of f o r f c i i i n ~  $1 for ear11 c1ay1s.ncglect, l~ror idcd he shall 
h a ~ - c  been notified three d a ~ s  before the tinic appointed for tlie 

meeting; and proridcd further, that  for the neglect of any 
(439) slaw, hi, iiiastcr shall bc liable to p a -  thc penalty. Sec- 

tion 1 2  of tlirx act thcn dcclarcs that  no such persou as is  
ahow specified illall be esempteil froni vorking on the pltblic 
roads, c w t p t  such as iq or shall he cscmlmcl b r  the Ccneral 
Alsscmbly or by the County Court on account of persolla1 in- 



f i~.nii t~-.  and e\cel~i ,  d.o, iuch a<  shall send three s l a ~ e s  or t l ~ r r c  
.uficient hands. The prorisions of t l ~  art  :Ire rer!- broad, a ~ l d  
\rill certainly e n ~ h r a ~ c  tlw ilarc\ of tlie defendant, ~nlless it call 
he shown tliat tlie art  n a i  not intcl~ded to apply to tlien~. This 
the. defendant's counsel has ntten~pted t o  do. arid hii  nlain if 
llot his sole arguli~erit is that the dcfe~ldant is not n citizen of 
thiu State:  tliat lie l i a ~  olllr n tei111)orary residence 11crc; tliat 
the ar t  n as intended to 011c'rilt~ only up011 our citizcws, and that 
it require" exprws 71 o r d ~  to ext(md it to the citi7ens of other 
States. 111 ~1111port of this :~rguiiicnt it 1s urged that the con- 
<t12uction in&ed on for the plail~tiff n70uld niakc tlic art  in- 
c.lltdc niere transient 1)aiscngtzrs and visitors as ~ ~ l l  as pcrso~li  
ha\ inp a teli~porary residenw, like the defendmlt. TTTc adniit 
Illat our 1,egislaturc had irl viev principally our v\\ 11 citizens, 
because they cniiipo~e :I vast niajority of the persons 11pon w1101i1 
the act could operate, and TW adrnit, further, that persons 
lllcrcly pawing tlirougli our Statc. or visiting it for purlioser 
of 1)rofit or pleaiurc, and relnainirig for ;ta-s, reeks  and e7 en 
111ollt11~. nithout h a ~ i n p  an? fixed 1lomc here, arc, not ],crsolls 
\\ 110111 the orerseers of thc public IY ads art3 authorized to sum- 
111011 as being nithin their districts. Such persnnb are not f a i r l -  
n i th in  the nords of the act, and are certainly not 117ithin its 
nleaning. Har ing  no fixed place of abode ~irithin a n r  particu- 
lar  district, and staying for no certain time, they could not hare  
bw11 ccmtell~platcd as p e r ~ o i ~ s  to rece iv  the three day<' notice 
reqnired in the act ; and liaring no norking tools, they could 
not reasonably he requil-ed to attend v i t h  thenl. They are eri- 
dently, then, not the persons intended by the Legislaturc. 
But the case of the defendant is rerv  clifferent. For four (440) 
months in each year-one-third of his ~~-1lole time-he 
has a filed l~lacc of re\idcncc in thiq Statc. 'rhc time during 
\\liic.li Iir is to r e ~ i d c  anlong 1-1s ~ ~ i t h  his fanlily and his <law< 
i< asctwaiiletl nlid n-cll 11110x11 The olersecr of the road ill 
71 hose diitrici 11c liw.; can ha7 c no difficnltr iii I(~arni11g n lim 
mid nlicrr~ to s11111111on hi< slares so a5 to serurv their attend- 
ance;  and t h y  are presrn~lcd to  liarc tool; TT-it11 1~11ich t l i e ~  can 
n-ork. H e  is surelx-, then. vi thin the w r y  vords of the act, and 
1111~- shonld he he escnipted froiu i t< operation? The duty is 
onlv required to bi, perforn~cd during his reqidencc in tlic State. 
and for that period hc ,is or  may be in the constant use of our 
r (  ads and imder the jirotectimt of our laws. T e  think, there- 
fore, that he cannot be regarded as a mere transient Iias<enger or 
temporary visitor. He certainly did not so regard himself when 
he clainied an  raemptioil from paying tolls to tlie Bnncombe 
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Turnpike Company, as being a citizeu of Hendersoll ('ounty. 
which lie c d d  have justly claimed only by beii~g such. But 
it is proper to say that we do not rely upon that  fact. and we 
refer to it onlv to show the light in which such rrsiderlts are 
generally regarded, the l i ~ l i t  ill villirh they regard themselves, 
not as citizens for political purposes, but as citinei~s, while they 
reside among us, for many if not for all other purposes. 

We have been unable to find ally direct authority upon this 
question, but we think that  the case of R 7 n z e y  1 % .  K i t i l l ,  28 S. C.. 
76, has some analogy to it. I t  was there held that n witness 
who is sulilinoiled in  this State, while casuallv here. but mliosr 
residence is in another State, cannot be amerccd for uonattend- 
ance, if he has returned home and is not in the State w11e11 he i~ 
called out on his subpcena. But the Court say expressly that if 

the witness be in the State when he is called, "he is sub- 
(441) ject to the same rules as the citizens of the Sta te ;  ill 

such a case he receires the protection of our laws. and it 
mill be his duty to obey the mandates of our proc~ss." S o w .  
the act declaring the manner in which witnesses shall be sunl- 
nwned, and enforcing their attendance, etc., shows clearly in all 
i ts  provisions that  i t  was intended to operate mainly upon our 
own citizens. 1 Rev. St., ch. 31, sees. 64 to 75, inclnsire. Yet 
me see that it has been coilstrued to extend to the citizens of 
other States, during the time of even a teinporarv visit to this 
State. I t  is manifest that  the case before us is much stronger, 
so f a r  as residence is concerned. We are, therefore, of opinion, 
upon a consideration of the whole case, that nothiirg has bee11 
shown on the part of the defendant to exonerate him from the 
penalty incurred by failing to send his slaves to work on the 
public road, under the circumstances stated in the case agreed 

PER C c ~ ~ a a r .  Judgment affirnled. 

Dist.:  S. 1 % .  Johrrston, 118 N. C'., 1189. 

Whrrr mouey 11;ls h tvn  11;lid. n-he11 it n-;~s uot tlnr. ~u~cl r r  ;I ~nist;rkr 
of fncts, it mny br rrcorrrrd: otllr~rwis~, if ],nit1 m~dr r  :I ~nistnlcr 
of lil\Y. 

AYPEAL from the Superior Court of Lan. of DAVIE, at Fall 
Term, 1847, Pearson, .I., presiding. 
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This was all action of uss~rrtlpslt for money liad and (442) 
received. Plea, tlotz ussurnpstt. 

On the trial it appeared that the plaintiff 11ad obtained a 
judgment in the County Court of Davie against m e  Samuel 
Semell for $2,016.10, with interest aud costs. a ~ i d  that an esecu- 
tion of f i e?  i i c x c  lus n 21s issued thereon returnable to August 
Tern, 1842, n hicll nas placed in the defendant's hands as 
sheriff, and n.as by him leried on a house and lot belongi~lg to 
the defendant in the esecutioil, hut he did not sell it 011 accouilt 
of a l l  o d r r  to that effect from the plaintiff. Sexera1 nritq ot 
ror i i t t ion i  c7~ponc~.\ were then issued f<om time to time until 
Sol oinber Term. 1943. and ncre  nlaced In the defrudant's Iiands. 
but the execution of tlirni was suspended hy order of the plain- 
tiff. From Noreliiher Tcrni, 1843, another writ of {i. fa .  was 
taken out, and placed also in the defendant's hands, but liliewise 
suspended by the plaintiff's order, and no otlier execution n a s  
w e r  issued oil the judg~ilent. I n  December, 1843, the clefelid- 
ant, who was still sheriff, called upon the plaintiff's agent for 
the cobts, ilicluding his roinmissioris, and exhibited a statement 
in ~vritiiip, i n  whicli coinniissions were charged upon the smn of 
$2.449.08, that being the amount of tlie pri~lcipal  debt with tlic 
interest and costs thereon, the commissions amounting to W l . 9 7 .  
The agent paid the costs and comniissioils, and the action wa* 
brouplit. after a dcmai~d,  to recover back tlie latter, either ill 
whole or in part, upon the ground that the defendant w a s  ~ i o t  
entitled to reccirc t lmn and they had beer1 paid b -  inistake. I t  
aplwared fnrtlirr, on the part of the plaintiff, that both she and 
the defendant in the cxecutio~l were nonresidents. and that he 
had 110 otlicr property in tlic county of D a ~ i e  thau the llouse 
and lot leried on, and that they ~vere  ~ i o t  a t  any time n-orth 
more than $1,000. 

Fo r  the defendant t r s t i~~ lony  was introduced to qhow that 11(. 
had several times adrcrtiscd the house and lot for  sale, but had 
been p r e ~ e n t e d  from selling by the orders of the plaiil- 
tiff's agent, and that in October, 1813, while the last (413) 
execution was in his hands, Samuel S e ~ w l l  exenltcd to 
the plaintiff a deed ill fee simple for the house and lot, ill nhicli 
tlic ccmsideration nab stated to be $2,500. 

The plaintiff's counsel conte~~ded that the t l ~ ~ f t ~ ~ l d r n ~ t  n a. ilot 
entitled to any conlnlissions. or. at nlost, to e o ~ ~ ~ ~ n i q s i o i ~ s  u l ~ 1 1  
tlic bull1 of $1,000 only. the raluc of t11~ Eiourr al?d lot levied 
upo11; and he insiqted that the plaintiff rould r c c o ~ e r  hack in 
this actioii eitlier the ~vllole or a part of what liad hcell paid 
to the d e f e n d a ~ ~ t ,  nq  11aviilg bcen  aid bv ~n;\takc'. His Honor 
held, and qo i ~ ~ + t i ~ ~ c t c d  the jnry, that the defendant Tva; rntitled 
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to charge coillniissio~~s upon the sum of $1,000 only, as that 
n u s  the raluc of the property which he had leried on, but that 
the plaintiff could not sustain the action against him for the 
(I\-ccJss, because the payment was made upon a mistake of law 
; ~ n d  not of fact, and was a roluntary one, and could not be 
recovered back in the action for  money had and receired; and 
that the defendant's being sheriff at the time of the pa!-iuent 
lnade no difference, as he had no process in his hands by which 
to coerce it. The defendant had a rerdict and judgment. :rnd 
the plaintiff appealed. 

Oshorne for plaintiff. 
C ~ v i g e  and Clarke for defendant. 

BATTLE, rT. T t  is the settled law of England, and has been 
90 considered ever since the case of X o r r i o t  I * .  A n m p t o ~ i ,  7 
Term, 265, that  where money has been paid by the plaintiff to 
the defendant under the compulsion of a rccorery a t  law, xvhich 
is a f t c r n a r d ~  discovered not to have been due, the plaintiff can- 
not recover i t  back in an  action for nioney had and receired. 
The rule is necessary to prerent the repeated and protracted 

litigation of the same matter, it  being better that  one 
(444) person should occasionallv suffer the wrong and incon- 

venience of paving an unjust claim than that  every per- 
son should be rendered insecure in the fruits  of a rerorerl- a t  
law. Tnterest re ipubl icw ut sit  finis l i t i um.  Upon a principle 
qoniewhat similar, it was said by M r .  d u q f i m  Pntte?-xo~i,  in the 
case of the l h k p  dp C a d o ~ n l  I * .  Col7ins. 4 Ald. and Ell., 858 
(31 Eng. C. L., 206), that  "where there is hono f ides. and nlonep 
is paid with full kno~vledge of the facts, though t l~e re  be no 
debt, still i t  cannot be recorcred back." So i t  mas held by J ~ Y .  
.J irnf ic~ R n l l l ~ y ,  in J l i l n ~ r  1 % .  Duncaw, 6 Barn. and Cress., 671 
(13 Eng. C. L.. 294), that "if a party pap money ixnder :I mis- 
take of the law, he cannot recover i t  back. Rut  if he pay 
inoney under a mistake of tllc real facts. and no lache., are 
imputable to him in respect of his omitting to avail himrelf 
of the means of knowledge within his power, he imar recowr 
hack such money." Many other cases inrolring these principle.. 
have come before the courts of England. in solne of which w r y  
nice distinctions are drawn, so as to make the decisions some- 
times appear almost contradictory; but 1q)on a review of the 
whole of them, Smith Leading Cases, 244. states these points to 
he clearly settled: 

1. That  money obtained by con~pulsion of law, lmna f idr .  :lnd 
~r i thont  taking an adrantage of the situation of the  part^ pax7- 
ing i t ,  ii; not recorerable. 

324 
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2. That  money paid with full knowledge of the facts is not 
rec~orerable, if thcre be nothing unronscientious in the retainer 
of it. 

3. That  money paid in ignorance of the facts is recoverable, 
1x01-ided there h a w  been no laches in the party paying it. 

The American notes to the sainc ~ o r k  shorn, on the samc 
page, that  the principles above stated h a w  been recognized ill 
several of the States of the Union. I n  this State thcre 
is  no doubt that  money paid under a judgment, or paid (335 )  
under legal process before judgment, where no adrantaqe 
is taken of the situation of the party paying, cannot bc recol- 
ered back. And i t  has been decided that it mav be recorrred 
if paid under a mistake of the facts. Pool I ? .  _ I l l e n ,  29 N. C.. 
'120. No case has been brought to our attention where our 
courts have held that  if the money has been paid with a full 
knowledge of the facts, but i n  ignorance of the law, i t  call hr  
r~covercd back. We hare  certainly, ho~vever, adopted as a prin- 
c i l~ le  of our law that  necessary maxim that i q m r n n t i n  iuris 
r s rusa t  n e m i n e m ,  and me think it equally applicable to the pay- 
inent of money under a mistake of the law as to any other case. 
I f  so, it  must govern the case before us. IIere thc plaintiff's 
agent, having full knowledge of all the facts. paid the money 
to ail officer, indeed, but to one who had and could have had no 
legal process against the plaintiff to con~pcl the payment, and 
we think i t  not ui~conscirntious that he should retain it. 

PER (IURIAM. Judgment affirmed. 

Ci ted:  Adan t s  T. Reeoes ,  68 N .  C., 136; L y l e  v. iqiler, 103 
K. C., 265;  Houser  11. McGinnas, 108 N. C., 633; Jones  I , .  

,TOTIPS, 118 N.  C., 447; W o r t h  c. Xtrwnrt ,  I22 N. C.. 261. 

A master is not responsible for a trespass c.nnrl~rittrcl hy his slare. 
unless he ordertvl it to he co~nnlittctl or sttbscqneiitly sail(.- 
tioued it. 

APPEAL from the Superior Court of Law of C . ~ B ~ R ~ S ,  at Fall  
Term, 1847, Penrson.  .J.. presiding. 

This is an  action of trespass, in which thc defendant is 
charged with entering on the land of the plaintiff and cutting 
and carrving away a wagonload of wood. Plea, not guilty. ,It 
the trial the eridence was that  a negro man, who belonged to 
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the defenda~lt, went with her wagon and team to the land of 
the plaintiff, and cut and hauled away a load of wood, worth 
fifty cents, a d  carried i t  to the defendant's yard. The counsel 
for the defendant insisted thereupon that the plaintiff could not 
recover in this action, and moved the court so to instruct the 
jury. But the presiding judge refused to do so, and instructed 
tlirl jury that though, in such a case, the defeiidant mould not 
be liable in trespass for the act of a free servant, yet she n a s  
liable in this action, because the trespass was the act of an irre- 
spor~sible s luce ,  doing work for the benefit of the owner. There 
was a verdict for the plaintiff, and, after judgn~ent,  the defend- 
ant  appealed. 

O s b o ~  ne and Burr lnger for plaintiff. 
I ' h o n l p s o ~ ~  a l ~ d  ('olemnri for defendant. 

Itr FFIN, C. J. The question in this case is  of ~ ln ich  c o ~ ~ s c -  
quencc. ill this coul~try, and particularly to the owners of slaws. 

Though fornierly discussed to some extent, we had su1)- 
(147) posed it to have bee11 long at rest in the minds of the 

professiou, and that, in a way, opposite to the opiniol~ 
give11 to the jury 011 this trial. 

The general principle is that if one colnrnand or 11ronu.e a 
trespass to be committed, he is answerable for  it, as if done by 
liis om11 hal~cl. So, likrwise, is he if a trespass be c o l ~ ~ n ~ i t t e d  
without his prex ious procure~~!e~i t ,  but for his benefit. and hc 
afterwards assent to it and take benefit by it. With those ~ x -  
ceptioiis, w e  believe the law does not hold one person ansmwable 
for the w r o ~ ~ q s  of r ~ ~ o t h c r  person. I t  would be niost dangerous 
and mirrasonable if it did, as it is in~posqible for society to sub- 
5ist n.itlirut P O I I I ~  persoi~s bring in the s e r r i c ~  of othprs, and it 
~ i o u l d  put ~rnplovcrs entirely in the powcr of those who hare,  
often, no good-will to them, to ruin them. I t  is adniitted in tha  
ins t ruc t io~~s  that such is the rule of law n1ie11 the trespass is 
committed by a se r r a l~ t  who is free;  vhich is certainlr t m ~ ,  
and has been so deemed ever since the case of Allr.Mnnm 1.. 

( ' r icke t t ,  I East., 106,  though the s r r r a ~ i t ,  at the t i i ~ ~ e  of the 
wanton act of trespass, was ellgaged ill the inaster's business. 
But it is supposed whe11 the serrant is a slart. ihe law should be 
different. ul3o1i the ground of the irresponsibility of such a 
serrant for his trcsnasses. Fo r  the distii~ction no authoritv has 
bee11 discovered afier diligent research bv the counsel fok the 
plaintiff, and weasuppose there is  nolie. That  per ~c furnishes 
a strong argument against the action, as s lar r rv  prevails so ex- 
tnlsirelv ill this com~trv ,  and there call bc no dmbt  that manv 



S. C.] AUGVST TERM, 1848. 

recoveries would ha\e  heel~ sought and ~ ~ l a d e  if the la\\ nere  as  
assuiiled for the plaii~tiff. But n.c think the distinction is not 
supported illore by sc und l)r inc~plc tllail b\- prcccdc~lt. The 
ground of it is that a free sen  a i ~ t  is respoiisible for his trcs- 
passes, and a slave is not, and, therefore, that the illaster of 
the former is not to be held rc\porlsible, \vhile tlie owiicr of tlie 
latter is. No\\-, there are two kinds of responsibilitj- for treb- 
passes, that is. c r imina l i f e r  and rz r i l ~ t e r .  The latter 
alone is that  referred to as furnishiiig the reason for the (4-18) 
distinction. The  whole force of the argunient consists 
in the necessity for respoi~s ib i l i t~  on iorw oiie for la~rless acts, 
ill order to preueiit their perpetration; and the inference is 
therice d r a v n  that the responsibility must be thrown on the. 
master, as there is none on the slare. But it must be perceired 
upon further consideraticn that the argmiient fails, since the 
slare. like the free servant. is subject c t z , ~ ~ i i c a l i t c i ~ ,  ~vllen the act 
nhich  is injnrious to another aiilonnts to a public offense, as is 
the case ill respect to trespasses. Moreorer, for the rery  reasoll 
that slaves are not liable for damages. c n r  lax renders t l ie~n 
huirimarily p ~ n i s l ~ a b l e  ~ o r p o r ~ l l y  ill illally instailces ill 71 kicll 
free persons are not indictable. 111 restraint of wrongs by 
dares ,  tl~erefore, there is that most ponerful consideratio11 of 
responsibilit personall!-, wen  to a treater degree than in the 
instance of free persons, in respect, at least, of nrinor offenses. 
mid in equal degree in reslmt to all otlwrs; and that ii,  surely, 
the uiost eflcctnal protection bo t l~  of tlie public and iiidividual~ 
froill injury. But passing hu that mid lo~l r ing  to the reyjoilsi- 
bility of the partu alone for the private injury,  it seeills ucry 
manifest that  the difference in that respect hetweri mi hired 
and ail e ~ l s l a ~ e d  sc>rrant ought not to ha\-e the effect attributed 
to it. For, iri general, the pecuniarr responsibility of nlcnial~,  
tl~ougll so bv contract. i. but iii inintal, and, in cases of aggra- 
vated injuries, it  is altogether inadequate. The rulc at coiilmon 
law could not h a w  bccn founded oil .ucbh a reyonsibility, for 
it ~ o u l d  lllost coiii~ncnlg be n~erely illusorr. The true ground 
of the doctrine of the irresponsibility of the master for  the trcs- 
passes of his seruant is that before adxerted to, which is, that 
for act< ~uai~to i l  or nillful cf oiie person, anotller shall ilot bc 
liable, thougli the former is the servant of the latter and en- 
gaged in his b u ~ i i ~ e s s  at the t ime; for they a r r  not acts doiic' hy 
the direction of the master, or with his assent, or  in the 
due course of the sen  ant's e m p l o p e n t .  I t  was Ilrucr (449) 
argued or1 any other ground against tlie master ill En?- 
land, tlian the one that the <errant must or might be 1,rwluncd 
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to act by the master's orders, if at tllc rime he n a s  engaged in 
his n ias ter '~  employment. And that is the \-cry point that was 
ruled i11 the negatirr in . l I r X a n ~ ~  c. C ' i i c l x f t ,  when the servant 
was driving the defciidant's carriage, either after  he had set 
hi111 down or when he mas going for hiw. This same reasozl 
applies as directly and cogently to the question of a illaster's 
liability for the trespass of his slave. I t  cannot turn upon the 
irresponsibility of the slave, for  that would extend equally to 
his acts, when he was not as when he xlTas engaged in the mas- 
ter's business; in the fornier of which cases the instructions to 
the jury iniply that the master would not be liable. 

Indeed, the contrary could not be held, unless upoil the 
ground, as ~llentioned by Chief Just ice Taylor in  Ctrmpbell I. 

Staiert, 6 S. C., 389, that one is bound to keep u p  his slaves, 
as he is his beasts, to prevent their going on the premises of 
another-a doctrine as abhorrent to the feelinns as i t  is con- c 

t rary to the usages of the country. If n ilegro leaves his mas- 
ter's plantation without a permit, he may be taken up and pun- 
ished; but the omner is  not compelled either to keep hi111 always 
in his presence or in close custody, in order to avoid being liablc 
for his acts. This mas distinctly held in  the case just cited; 
and although i t  is  not so stated in  the report, that  case mas 
like the present, according to my  recollection, i n  nearly all its 
circumstances, and the decision was intended and considered to 
be upon tlie broad principle that  tlie master was not liable for 
the trespass of his slave, of which he was ignorant and to which 
he did not subsequently agree. Indeed, J u d g e  Daniel cxprcssly 
puts the case on the point that, although the slave was in  his  
master's employinent, the master was not liable, because the - 
servant willfully committed the act, that  is, without the direc- 

tion of the master. That  is the true criterion of the mas- 
(450) ter's responsibility: whether he was, o r  was not, the 

cause of the trespass, by expressly ordering it or  subse- 
quently sanctioning i t ;  and not whether the person injured call 
o r  callnot hare  an artion against the serrant. I f  it  turned on 
the latter ground, the oTmer would be liable altliougll he were 
presmt forbidding the servant and doing all he could to pre- 
vent him from doing the wrong. Tn fine, it would bind the 
master to answer in damages for all the acts of a bad negro, 
up011 the presuniption of an authority to coniinit t l~em ; a pre- 
sunl~ption which, as it seems to us, cannot be dram11 from the re- 
lation of master and serrant, in reference to one kind of serv- 
ant Illore than to another. I t  is  the misfortune of one who is  
injured in his pprson or property by another, that he cannot 
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obtain adequate pecuniary satisfactioil ; hut the. ~liisfortune i.: 
no greater when the vrongdoer is a slaw than wbeil hc is ally 
one rlsr ivho has no property. That he i y  not able in either 
case to have such redress against the perpetrator of thc wrollp 
affords no reason why he should recover froill one who i i  a, 
innocent as himself. 

Pax C ~ R I A A I .  Judprlei~t rewrsrd, aild v r t ~ i w  tlr t!oro.  

,II>PEA~, froin the Superior Court of Law of YANCEY, at 
Spring Term, 1847, Uicl, ,  ,J., presiding. 

This was a petition for a writ of certiorari, in which the peti- 
tioner set forth that he had been sued in the County Court in 
an action of debt, and that, knowing it was not just, and think- 
ing it was not legal that he should pay it, he spoke to an attor- 
ney of the court, who entered a11 appearance for him, but thai 
afterwards, owing to some misunderstanding between his attor- 
ney and the other party, the attorney declined appearing 011 

either side, in consequence of which a judgment by default was 
taken aqainst the petitioner; that br had been misled by the 
course the cause had taken, and it had not on that account gone 
off on its merits. He therefore prayed for a writ of c e ~ t i o r a r i  
to bring up the transcript of the record of the case to the Sup?- 
rior Court. The writ was gra~lted, and the case coming on to 
be heard upon the petition and affidavit accompanying thc 
same, in  the Superior Court at the Spring Term, 1847, it Gas 
ordered that the judgment by default should be set aside, with 
leare to the petitioner to enter his pleas and hare the cause 
placed on the trial docket; and from this order the plaintiff 
appealed to this Court. 

( : a i f l t e ~ .  and Francis for plaintiff. 
.I. TI'. IT'oodfin for defendant. 

BATTLE, J. The oiily question presented on the record which 
we deein it nccpssarp to consider is whether the petition for tho 
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writ of c e r t i o p r i  set forth sufficient matter to entitle the de- 
fendant to the benefit of that remedy. A writ of certiorari has 
been allowed in certain cases as a substitute for all appeal, but 
it is not, like an appeal, a matter of right of which a party inay 
avail himself for  the mere purpose of delay. I t  has also been 
a l l o ~ ~ e d  where a judgment has been taken in the County C'ourt 
by default, and upon it the judgiuent has been set aside and the 
defendant allowed to plead, but that can never be done mlless 
the party show two things: first, all excuse for the lache\ ill not 
pleading, and, secondly, a good defense existing at the time 
when he ought to have pleaded. Retts 1..  FravXllin, 20 S. C., 
602. In  the case before us we need i ~ o t  inquire whether the de- 
fendant has shown a sufficient excuse for his laches in not plead- 
ing, because n e  are clearly of opinion that he has failed to show 
that he had a gcod defense a t  the time when he ought to ha re  
~ l e a d e d .  The general allegation that, knowing it was not just, 
and thinking that it was not legal that he should pay the debt 
for  which he mas sued, he had employed an  attornev :o defend 
the suit, aud that the cause "had not gone off on its ~uerits," is 
certainly irlsufficient for that  purpose. The defeuse, whatever 
i t  is, must be so set forth in the petition that the judge sitting 
a t  chambers, or  the court to whom the apldication for the writ 
is made, may see that it is primn facie a good one, for  if it  ap- 
pear to be otherwise the application ought to be refused. Dou- 
gan r. A r n o l d ,  15  N .  C., 99. The defendant ill this case having 
failed to show in this petition what his defense was, the judge 
ought not to h a w  granted the writ of certiorari in the first 
instance, but 1ia~-ing done so, the Court to which the transcript 

of the record was returned ought lo ha re  ciis~uisied it, 
(453) instead of making the order col~lplained of. 

That  order illust, therefore, be rewrsed, and the sallle 
br certified to the Superior Court, i l l  order that  the plaintiffs 
lnay have their propcar reinedy against the defendant and the 
sureties to his crrtiorari bond. 

PER C ~ R I A A I .  Ordered accordi~~gly.  

( ' i t rd :  Kakrr  I'. H u l s t ~ u d ,  44 N .  C., 44 ;  Luncrford 1 % .  XcPhe l . -  
son, 48 N .  C., 1 7 7 ;  R u l e  v. Counci l ,  ih . ,  3 6 ;  X c C o n n e l l  2%.  Cnld- 
we l l ,  51 N.  C., 470; Pr i t chard  T .  ~Sandersolz, 9 2  N .  C. ,  42. 
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1. Ai judgnln~t co~~frssctl by :I tllirtl Iwsoli. to siltisfg ;I fill(% : I I I ~  costs 
illil~osecl on o11c co~irictt~tl of :III oft'n~sc~. is rrgu1:u imd 11ro11rr. 

APPEAL from the Superior Court of Law of Y A A ~ Y C Y ,  at  
Spring Term, 1846, Prarson, J . ,  presiding. 

This was an action of ejectu~ent for a tract of land sold ulider 
two executions against the defendant and one Alfred Reith, and 
purchased by the plaintiff's lessor. On the trial it was admitted 
that the defendaut was in l~ossessior~ of the land s u ~ d  for, arid 
the lessor rested his case, after showing the judqnicwts, execu- 
ticns and sheriff's deed to hi~iiself. The judgli~ents appeared to 
hare  been confessed by the defendant, Dayton, for the 
fine and costs of two indictiiients against Alfred Keith, (454) 
in which he was conricted and sentenced to pay a fine of 
$5 and the costs ill each caw, and for whirh he was ordered into 
custody iintil they should be paid. Thc esccuticns were issued 
jointly against both Keith and the presei~t defendant, Daytoil. 

The defendant's cornisel contended that the jndgiueuts con- 
fessed by hiill were irregular and mid ,  becausc hc r a s  not 
brought into court bv anv process; but if that were not s), thc 
judgil~ents were sewral, and the executions, being joint against 
both Reith and Daytoll, did not c o ~ l f o r ~ n  to them, and conse- 
quently the sheriff's sale under the exccutio~is were void and did 
not convey any title to the purchasc~.  Thc prrsidiirg judge 
was of opinion that the latter objection was good, wild the lessor 
of the plaintiff thereupoil subii~itted to a j u d g n ~ n ~ t  of noiiruit 
arid appealed to this Court. 

A c e r y  and .I,*. W .  Woodfin for plaintiff. 
Gaither for defendant. 

RATTLE, J. Tlie judginei~ts confessed by the presri~t  dcfend- 
ant, Dayton, although there was no Ilroccss to bring hiin into 
court, were regular and proner. i5". 1 ' .  L a n p ,  23 K. C., 264. But 
they were not connected with those agai~lst  Keith, so as to make 
them joint against both. They were, indeed, giren and accepted 
by the State as a p a ~ m ( w t  of those against Keith, for  which he 
was ord'ered into custody until the fine and costs which were 
adjudged against him sho~ild be paid. H e  could br discharged 
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by t21c consent of the State by payi~ient of the j u d g ~ ~ ~ e n t s  or by 
taking the oath for the relief of insolvents. S. c .  .Joltnson. 
2 N. C., 293. The State, by its proper officer, agreed to accept 
the judginer~ts confessed by Dayton as a payment or satisfac- 
tion of tlicsc against Keith, in order that he might be discharged 

from custody. They were judgments against Daytoll 
(433) alone, and the executions issued upon them should hare 

been against him only. Not haring been so, the esecu- 
tions were irregular and void, and the purchaser of the land 
sold under them acquired no title by his purchase. Dobson r .  
M u ~ p h y ,  18 X. C., 586; Rlancharcl c. Blanchard, 2.5 N. C., 105; 
Cvollais 2,. XcLeocl,   ant^, 221. 

PER CTRIAII. Judgment affirmed. 

A sale of land by a trustee under n deed of trust. made for the pnr- 
l)oscJ of satisfying debts secured by the tleed. is qorerned by tht~ 
"act to make wid par01 contracts for the sale of lantls ; r ~ l t l  
ularrs." 

APPEAL from the Superior Court of Law of Macox, at Spring 
Term, 1848, Battle, J., presiding. 

This mas an action of assumpsit for $210, being the price of 
a tract of land which Alfred Hester conveyed to the plaintifl', 
upon trust to sell and out of the proceeds pay certain debts men- 
tioned in the deed. The plaintiff read the deed of trust in evi- 
dence, and offered further to give evidence by parol that he set 
the land up at auction for ready inoney, as directed in the deed, 
and that the defendant was the highest bidder at the sum of 

$210, and that, before bringing this suit, he tendered to 
(456) the defendant a deed for the land in the fee simple, 

u~hich he refused to accept. But the court refused to re- 
ceive the evidence, being of opinion that the contract was riot 
binding on the defendant, because it was not in writing, and the 
plaintiff was nonsuited and appealed. 

Xo counsel in this Court 

XI-FFIN, C. J. The counsel for the plaintiff endeavored to 
take the case out of the "act to make ~ o i d  parol contracts for 
the sale of lands and slaves," by assimilating a sale by trustee 
in n deed of trust for securing and paying debts to a sale under 
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' execution, in which latter case it was held in T n t c  1 % .  ( ; r c o ~ l c e ,  
15 N. C., 149, that statute did not a p p l ~ .  But there is no anal- 
ogy between the cascs. The sale under :UI execution or a decree 
is  that  of the l a r ,  through its ministers, aud upon that ground 
alone is founded tlic doctriricx of the caqe cited. But in n~akii lg 
his sale a trustee does not act under an authority from the law, 
but upon his own title simply; a ~ ~ d  it is i n ~ i ~ ~ a t e r i a l ,  to  this pur- 
pose, whether his title be to his ow11 use or that of others. I t  
is said, indeed, that  the trustee has no real interest in the sub- 
ject, but is merelv an  agent for others; and, therefore, that  
there are none of those dangers of fraud or perjury against 
mhich'the statute meant to proride. Bnt if he conld be looked 
on apart  from his title, a trustee is not the agent of the law, but 
of p r i ~ a t e  parties, and the statute wisely applies equally to con- 
tracts of sale effected by agents or  b , ~  the owners themselves. 

PER C r ~ r ~ n r .  ,Tndgment affirmed. 

(457) 

DF:N on- DENMI.: 01: .T. ('. .T.\('ICSOS I-. .\L)AJI IISJIPTOS I.:T ar.. 

APPEAL from the Superior Court of Law of R ~ T H E R F O R ~ ,  a t  
Spring Term, 1848, Bat t l e ,  J., presiding. 

The action was brought against A l l c ~ .  who was the tenant in ' < 

possession, and the other defendant, Adam Haiiq)ton, T i m  ad- 
mitted to defend with him. The plaintiff claimed title to the 
prcinises as  follows : Thc defendant Alley, being in possession, 
made a deed to John F. Hainpton and Samuel S. Hampton, 
thus expressed: "Know all men by these presents, that I, John  
H. Alley, hare  bargained and sold unto John W. Hanipton and 
Sananel S. Ha~np ton .  of, ctc., all mv right and title to the land 
which I now live on, lying, etc., to them, thcir hrirs and assigns, 
to be held by them for the following purposes, to wit, to raiqe 
froni the said property the sun1 of $450, dnr fro111 John H .  A l e v  
to the Bank of the State of North Carolina, for  ~ ~ h i c h  Jona- 
than Hanipton, Sr., is surety, and also to secure thein, the said 
John W. Hampton and Sanmr.1 S. Hampton, for their becoin- 
ing sureties for me. the said John H. ,lllev, for  the qmll of $500 
to Robert G. Tn-itty; and so soon as it bccomes necessary to 
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carry this agreeuient into effect and to raise the money froui ' 
the sale of the property for the purposes aborre i~ientioiled, then 
the said J. H. and S. S. H. are to take the same into possession 
and expose the sanie to sale for ready money, giving notice, etc., 

and out of the proceeds of sale pay," eic. -1fterwards 
(4%)  the trustees sold the premises to the lessor of the plaili- 

tiff for $500, arid conveyed to hiin by deed purporting to 
coilwy the fee, with special warranty. 

011 the trial the counsel for the defendants raised several ob- 
jections, among which one was that  the deed from Alley passed 
nothing, because it was not founded upon ally pecuniary con- 
sideration. The plaintiff then gave evidence that  the deed was 
made in consideration that the other parties, J .  W. H. and 
S. S. H., would beconle Alley's sureties for the debt to Twitty 
and to secure them in so doing, and also to secure the payment 
of the deLl to the bank. Thereupon the 2ourt instructed the 
jury that  the deed passed the land as against Alley; and the 
plaintiff had a verdict and judgment, from which the defend- 
ant appealed. 

1 ~ u . r f t ~  for plaintiff. 
B,qclrz ~ r w t  for defendal~t. 

R r v ~ r s ,  C. J. Upon the opening of the case it struck us that 
the deed iiiight be supported by the debts nie~ltioned in it,  as a 
co~~sideration,  the securing and paying them being the real mo- 
tive for 111aki1ig it. Rut looking further into the point, it  is 
found not to be so. I f  there were a proper consideration to 
raise a use in the intended trustees and u i ~ d e r  the statute to rest 
the legal estate in them, then those debts would sustain the deed 
as against creditors and purchasers, as f a r  as its validity de- 
pended up011 the hona f i r l rs  and adequacy of the consideration 
on which it was executed. The same would, no doubt, be true, 
as 11iaking those debtr a sufficient consideration to support this 
deed as a contract and qu i t ab le  assigimlent of Alley's interest 
in the land, whaterer it might be. But as a valuable considera- 
tion they are not sufficient to support the deed as  a bargain and 
sale to the trusters. The  deed can only operate as a bargain 

and sale, if at all, since there is no good consideration of 
(439) blood to turn it into a covenant to stand seized, nor any 

to give it any other operation. But as a bargain and 
sale it must have a valuable consideration, that  is, money or 
molicy's worth. Tliough not expressed iri the deed, such a con- 
sideraticn rimy be arerred, and, if established, it will make the 
deed good. Milclmay's case,  1 Rep., 25. Therefore, the eri- 
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dencc was properly admitted here; but, u1tfortumite1~-, it car- 
ried the ronsideratiolr 110 fnrtlrer than the deed itself does, and 
the case is to be deterlnirted on the consideratiolr t l ~ r ~ c i l r  cc- 
pressed. Now, it was held early after the statute of uses, that 
if orre, in corisideration that another is bouud as  surety for lrinr, 

'bargain and sell his land to the latter. and his heirs, it will not 
operate as a bargain and sale. TZ'ad 1..  Lumbert ,  Cro. Eliz., 
394. That  case was, that otrc reciting that was bound ill 
recogiizances and other bonds for him, bargaiued and sold laird 
to hiin and his heirs, a i d  it was found that there was 110 uioiiey 
paid. Whether that was a good bargai~l  and sale was the ques- 
t ion;  and it was held not, because, in the words of Il'alttrsl~,y, .J.. 
"in erery bargain arid sale there must be a. qliid pro Y U ~ I ,  but 
here the vendor hat11 uothirrg for his land, and therefore it is 
void." Vpon the authority of that case the doctri~te is laid 
down as ul~doubted law by writers of the highest character 
(Shep. Touch., 222, Preston's Edit ion;  Coni. Dig. Bargain altd 
Sale, B. 11) ; and by I I O  olle has it since been questioned. 
Indeed, it is obrious here that neither the bargaiuees nor any 
others were out of pocket one cent for this la~td-at least, for  
this bargain for i t ;  nor did any one oblige hinrqelf to the bar- 
gainor to pay to or for hi111 any sun1 as the price of it ; a pepper- 
corli would hare  answered; but as not even that was giren or. 
secured. 110 use could arise to the bargainees npon the contract 
on which the statute c d d  operate, and nothing passed to the111 
I a .  The prier paid by the lessor of the plaintiff to the 
trustees was given for their estate in the lalid and 11ot for Alley's 
interest; and, indeed, he received nothing from either 
the trustees or the purchaser, in the r iew of the law, for (460) 
his interest, and therefore it continues ill hiin. 

PER C ~ K I A M .  Judgnient rerersed, and r .~ t , iw  tlc i r o c ~ ~ .  

Czted: Bruce I,. F a r r c ~ t t ,  49 N. C., 393;  I.i'iw~crll 1 % .  Pot ts ,  58 
N.  ('., 189 ; Salnis 1 . .  Milrtiw, 63 N. C., 610; M o w i s  I * .  P ~ a r s o n .  
'79 N. C . ,  260. 
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Whr>rt~ there is- ;I joint ,jntlgillc3lr; il:;lillst tn'i~ ~I~fendi~li ts  i l l  the 
c,c~urt I ~ l o w  ant1 o w  only n]~l~r;ils, the al~peal w i l l  1 ) ~  rlisli~issed on 
 notion. 110 iilirttc~r w11;rt stells Ii:rl-e ltrcn takr~l  in the cnnw ; ~ f t r r  
the filing of the ;111])(';11. 

APPE.\L from the Superior Court of L a v  of BITCOIIRE. a t  
Spirng Term, 1848, Battle, J . ,  presiding. 

This action is brought in asslrrnpsit and colninenced by n a r  
rant  before a single magistrate against the drfendant aild one 
Henderson. 

Judgment was rendered b -  the magistrate against both the 
defe~ldants, and Cunningham appealed to the County Conrt, 
from which the case n-as trailsferred under the act of ~Isseinb11- 
to the Suixrior Court. I n  the latter court the case Tias con- 
tinued for sereral terms, without any motion being made in it 
on either side, though it appeared that the parties had sum- 
moned witnesses, at Spring Term, 1848. The plaintiff inored 
to dismiss the appeal because it was taken by one of the defend- 
ants o d p .  This motion T ~ S  resisted upon the ground that the 
plaintiff had va i r ed  the objection by their delay and h- sum- 

nioning witnesses in preparation for a trial. The court 
(461) sustained the n~ot ion  and ordered a x r i t  of procedendo 

to issue. From which judgment the defendant appealed 
to this Court. 

Urixter for plaintiff. 
1.. I T T .  ITTood,ifn and .J. 11'. IL'oodfirr for defendant 

SASH, J .  That one defendant cannot appeal from a joint 
' judgment has been considered as thc settled. Ian- of this s t a t e  

4nce the case of Hiclt.s I .  ( ~ ' i l l z / r v ~ ,  15 n'. C., " 1 ; .  That case 
has been repeatedly noticed ln subsequent caws ant1 approred 
That  the principle operate< in many cases harshly h.; been felt 
and admitted, but the pi-iiiciple is m n s i d e d  a, w i ~ n d  1x1~. 
l'lie objection nlade by the drfendant cannot a\ ail hi111. I t  v a s  
taken in D I I ? ~ I ! . ~  1 % .  J o n ~ c  20 S .  C.,  291, and 01-crruled. Tn that 
case the action KI. hronqht in the County Court of Frm~lil in 
against o m  T a r d  and tlw defendant Jones. The defendaxts 
*ertred in their pleas, but the judgment TI-as joint. .Toiles np- 
pealed and TYard refused to join him. At the ensuing t u r n  of 
the Superior Court, to n-hich the appeal n-ai: r+ncd, t l ~ e  plain- 
tiff obtailied a11 order for taking a del~osition. and the c n u v  n a s  
cmitinued. At the next term of the Superior Court the appeal 
v-aq d i smiwd  on the niotion of tllc plaintiff, upon the 01) jection 
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that i t  was air appeal by one defendant from a joint judgment. 
IIis' Honor's judgment was sustained by the Court. This case is 
recognized and approved in the subsequent case of S t i n ~ r  1 3 .  

Cawthorn. 20 N. C., 640. 
PER CURIALI. Judgment affirmed. 

('ited: Afustir~ I.. Portrs. 32 N. C., 2 ; Jnclcson v. l lampfon,  
ib.. 604; Kcl ly  v. I l l~csc~,  33 N.  C., 183; SIcXi l lnn  I-. Dnvis,  52 
3. C., 22 1. 

L b ~ ~ ~ . i r ,  fro111 the Superior Court of Law of HE~WEKSOT, :lt 
Spring Term, 1848, Brrttle, J., presiding. 

The petition is filed to procure a division of land. I t  sets 
forth that the petitioners*arc tenants i n  common in  fee simple 
with the defendant, Gash, in three several tracts of land in  the 
county of Henderson, on the waters of thc French Broad River. 
The boundaries of the tracts are set forth in the exhibits filed 
with the petition, and the tracts are stated to contain 1,300 
acres. The petitioners state that Alford, Augustus, Silas, Awis, - 
E p h r a i n ~  and Scioil Ledbetter, who are infants and sue by their 
guardian, Charles Stagle, and J o h n  and Ann and Joseph Led- 
better and An~brose Litton and his wife, Elizabeth, are entitled 
each to one-fifteenth of said land, and Richard Ledbetter and 
the dcfcndant, Gash, al-e entitled to or ow11 fire-fifteenths in 
equal moieties. They pray a partition of the la11d so that caeh 
may hold his share or portion in sere ld ty ,  as i t  d l  he to their 
intcrrx<t, a i ~ d  ])ray for tllr alqmintit~erlt of coiriiirissiorlers for that 
purpow, according to law. The answer of Gash admits that  
he is a tenant i n  common, with the petitioners, of the lands 
iet forth, :lud in the proportions itatcd. Tt denies that it 
d l  br  t o  tlic intcrcst of the parties to have partition (463) 
i~iade. but itiitcs that the land ought to br sold and the 
proceeds divided. To this pilrlmse lie is about to file a petition 
in equity. 

Rnzter for plaintiff. 
A'. W. Woodf in  for defendant. 
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BATTLE, J .  The subpcena In this case was r e t ~ ~ r n c d  to the 
Spring Term. 1848, of the Superior Court of L a v  for Hcn- 
dersoll County, at which term the defendant filed hi- answer. 
and the court adjudged thrrc should be a partition as  prayed 
for, and all order n a s  made at the same time appointing conl- 
niissioners to divide and allot the land. and f ro i~ l  this judgment 
the defendant appealed. The  defendant in his a n w e r  opposes 
the granting of the prayer of thc petitions. upon the ground 
that it d l  be inore to tlie interest of all the partic* to h a w  the 
land sold and the money divided. bccausr of tho ~mallncss of one 
of the tracts and the small proportion nliieh the good land bear* 
to the poor in another. Wit11 thiq objection ~1.e have nothing 
to do. The lan gires to the tellants in conl~~ion an absolutr 
right to hare  their land divided. and the plaintiffs here ne r r  
entitled to hare  their judgnwnt for the appointment of comnlis- 
sioners at the first term to which the defendants was brought in,  
the tenancy in  common being admitted in the ansxw.  Hi-  
Honor, therefore, corn~nitted no crror in adjudging that TIW 
petitioners were entitled to partition in  the lands, and appoint- 
ing conimissioners for that purpose; but there waq crror in the 
form of drawing up the judgtnent. I t  should shon upon it- 
face the particular l a i ~ d  to be di~ided,  and the portion or shurr 
of the lands to d ~ i c h  each of the petitioners and the defendant 
was entitled, and not leare those inquiries to thc ron~missioncrs. 
In  this case, according to tlic petition and the ansncr, the six 
minor heirs and the petitioners John.  Ann and tToseph 1;edh~t- 
ter and h l b r o s e  Litton and his wife. Elizabotll. :ire earl1 

c~ititled to one-fifteenth of the lands, and tlic pctitionerr 
1464) Richard Ledbetter and the defendant. Gash, arc entitled. 

each. to one-sixth part o r  interest in tllc whole. T l i ~  
only gronrld u l m ~  which the petition \i7as oppoqed hefore us na.  
that the court erred in hearing tlie caw at thc first term a t  
which the ansncr was put in. XTe h a w  already answered the 
objection. The proceedings in partition are summary, and 
made so v i t h  a rien- to sal-e time and expenrc. 

Fo r  these reason. rhc jndp ien t  must b~ r e ~ w v d  and the - - 
cause remanded. 

PER CT-KIAV. Ordercd accordingly. 

C i t ~ d :  Slsbrook 7 % .  Reid, 89 N. C., 153 ; 4 l r  c n i r c i ~ ~  1 . .  Gi717v1~ 
11s X. C., 804 
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2. 111 order to authorize ollt3, erititlrd to the custody of :I t l ~ c ~ l  uutlrr 
which hrx cl:li~irs. to introduce :I col~y, it should :\l)pcwr t h t  c , v t ~ )  
11lac.e whicli the la\\- drenle its l,rol)er rty)ository sllonltl 1w ( ,A-  
:~~iiii~e(l. : I I I (~  e w r ~  pt>rsou brought forw;~rd who lly 1:lw lr:111 I I W I I  
c.~~titled to tho l)ossession of tlw clcccl. 

&PEAL from Special Term of ME~KLENIKRG, November, 
1846, Peamoil, J., presiding. 

The plaintiffs claim title to the lands in dispute (463) 
through TEioil~as Kendrick. They alleged that John 
Kendrick, the father of Thoinas, devised to him and Greei~ 
Kendrick, his brother, thc land in dispute. To show title in 
30hl Kendrick the lessors of the plaintiff offered in evidence 
copies from the register's office of various deeds corering the 
land, and a s i n d a r  copy of a deed from Grceii Kendriclr to 
Thoniaq Kendrick of his moiety of the derisrd preiuises. Mrs. 
Harreii,  one of the lessors of the plaintiff, was the only cllild 
and heir at law of Thomas Kendrick, who died in 1829 intes- 
tate. the t h e  of his death his daughter, Mrs. Harreii,  wa* 
a n  infant, and was but seventeen years of gge vhen  she marricd 
the other lessor of the plaintiff. To entitlc themselres to read 
the copies in eridence, the plaintiffs produced one Smith, who 
was the son-ill-law and executor of John  Relidrick, who prored 
that  a few days beforr his death his testator delirered to hi111 
the original deeds, with the request that h r  would hand thein 
to Thornas Kelidrick, which he did, ill \\liosc possession they 
remained to the tinlo of his death. Since then he knew nothing 
of them. The affidavit of W. Harven, one of the lessors of thr. 
plaintiff, mas t h m  read. I t  stated "that he did not know what  
had Iwconre of tlic originnl deeds to .Tohn Rendrick or of that 
froill Green I h d r i c k  to Thomas; that he had made d u e  i n q u i r ~  
for t l l ru~  and  as unable to procure them. Thc admissioi~ 
of the copies was objected to by the drfendants, but allowed by 
the court. Objections to other evidence in the casr were made 
below, but wcrc abandoned here, and thc o n l ~  qur.~tioii sub- 
mitted to this Court is as to the reception of tllc rcpistered 
copies of the deeds. 

.-leer;/ and O s b o m r  for plaintiffs. 
ll'ilson. for defendants. 
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T A ~ H ,  J. This cauqe \ \as tried at the Special Term of Xcck- 
lenburg, held in the fall of 1846. The caqe. then. does 

(166)  not come under t h ~  operation of the act of the GmPral  
,Issen~bly passed at their session becun in that year 

(chapter 68, section 1). and the question is to be dwided 1). the 
lavi as it existed before the passage of that act. The admissi- 
bility of such secondary cridence. upon a proper case, i, not 
denied, but i t  is d e n i d  that the plaintiff has entitled hiiiis~lf to 
it here. In the n~ai iy  cases nhich hare  been from time to tiille 
ruled in our courts. the sound general rule. that  the hest e ~ i -  
dence xhich  the nature, of the case admits of inust be produced. 
has nerer been lost slght of nor relaxed h e y n d  the manifest 
necessit- of the c a v ,  and this neces3it~- must be llrade c!mr to 
the court. The person r h o  c l ams  the benefit of thc. csccption 
must m e a r  that the higher e~ idence  is not in his ~ O I I  er and that 
he does not lino~r- IT-here it is, and its destruction or loqs must 
be prowd hy the p i J /  ~ i , n  in w11ov custody it is pre.nlilw1 11v the 
!a;!- to be, I 1 o ,  8 . . . Iris IIonor 
~ ~ h o  tried tlic r a u v  admitted the copics to be reail, upon the 
pww~iiptiorr that. ill the absencc of the proof to tho contrary, 
the title deeds p n s d  to Xrs .  Harl-en. the heir at la\ \ .  a11d the 
l ~ ~ s h n n d  n a s  colnpt.tel~t to m a k ~  an nffidar-it to account for the 
nonproduction of tlic oi'iginals. TYitliout decidinq this ques- 
tion. tlic objec t io~~ i.; :I.; to the suffiriency of tllc affitlarit itself, 
mlcler the c i rcun~~t : rncc~.  The case docs not profcis to  set forth 
the nffidarit itcclf. but its contcntq. I t  states, not that  he did 
not 11a\ e the deed. 111 his posscq.ion. hut 4niply that the nfF.ant 
did not knon whcrc t h c ~  n-ere, and that he h:id I I I * I ~ P  due in- 
quiy- for tlit.111 and n a* il~lablc to ])rocurc 111(3111. I t  ma7 be 
that his posvwioli iq iubst:nltiallr :ind iufficientl~ denied, blit 
the affida~it  ouqht to h a w  .;et out wh:rt inquiries he had made, 
x~liere and of 7vlio111. that the court might jndpe nliether they 
nere sufficient. I t  -rill be recollected. also. that  the plaictiff 
Mr.. Har rcn  n as a t  the time of her father'c death e ~ v  \ oung, 

and IT-aq hut , c ~  m t w n  n hen she interiliarried n it11 TVil- 
I 46;) lialn H n ~ ~ c n  if t l iv  County Court of Jlecklenburg pr- 

formed their dutr, she had n guardian appointctl. in 
~ 2 1 0 ~  cll~toc1,v the title deeds of licr rc:ll propertv nould pi,ob- 
ably be, and if TTP arc. to take the affidar it a< true, those deeds 
may bc in hip I~ossession still, for it doep not appear that  he 
delirered them to the plaintifi, the hu'band. Tt is true that  in 
order to <lion that an original is not in being it is not necewarT 
to prove that el ery place has been searched nhere  i t  m ig l~ t  poi- 
,ibl- be, or e rwy  person exanlined who might. by any possi- 
hilib-, ha l e  it in possession; but erer7 place xhich  tht. laa- 
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deems its proper depository ought to be properly esamincd arid 
every person brought forward who, by law, is entitled to the 
possessio~i. 2 Steph., 1521. Nothing else ought to satisfy the 
court, as the introduction of secondary evidence is from neces- 
sity, that the ends of justice may not be defeated. As from the 
case of Hurper a. H u ? w x h ,  supra, i t  must clearly appear that 
the higher evidence was not within the party's power to pro- 
duce, we are constrained to say that the copies of the deeds 
were in this instance inadmissible. 

PER CURIAM. Judgment re~ersed, and v e n i ~ e  d e  7~0l.o.  

Cited: Robards  v. McLean, post, 525. 

JYlltJ1~ct the prillcipal  sun^ il l  ; I  l~~winissory note is under $100, bnt t l lr  
iuterest nccrued ii~nkes the whole suin dne 011 the iiote upn-;~rds 
of $100, the ('ounty Court l~ns jurisdic.tioil of :I suit brought u p o ~ ~  
such note. 

APPEAL froni the Superior Court of Law of DAVIL, at Spring 
Term, 1848, X a n l y ,  J., presiding. 

This was an action of debt conln~enced in the County Court 
of Darie, upon a proniissory note for $93.91, on which there was 
due for interest at  the time when the writ was issued the sum 
of $8.21, making the total amount of principal and interest due 
on the note a t  that time $102.12. Upon the return of the writ 
a motion was made to dismiss the suit, because it was alleged 
to be commenced upon a promissory note for a less sum than 
$100, contrary to the provisions of section 41, chapter 31, Re- 
vised Statutes. The motion was sustained and the suit dis- 
missed, when the plaintiff appealed to the Superior Court, ill 
which a similar motion was made and sustained, and from the 
orders of dismission the plaintiff appealed to this Court. 

Craige for plaintiff. 
Clarke for defendants. 

BATTIZ, J. We think that the court bclow wrcd in dis- 
missing the plaintiff's suit. Sec. 40, cli. 31. Itwised 
Statutes, enacts that 110 suit shall be' originally con- (469) 
nlenced in the Countv or Sulwrior Court "for ally sum 
of less value than $100 due by bond, promissory note or l i q u -  

241 
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dated account signed by the party to be charged thereby," and 
the next succeeding section, to wit, the 4lst ,  lllalces it the d u r -  
of the court, if any suit shall conlmence therein "for any smil 
of less value than $100 due by bond. promissory note," etc., to 
dismiss it. I n  the court below the calue  of a pro miss or^- itote 
seemed to be considered the same as the principal sum due on 
it, without regard to the interest, and in that  consisted the 
error. By the coltre of a note is meant r h a t  i t  is nor th ,  ~ n d  
that  must be both its principal and interest; otherwise. all notes 
for the payment of -  the same amount of principal money, 
whether much, little or 110 interest is due upon them, nil1 br of 
precisely the same ralue. This is certainlv not so in fact. and 
i t  i s  not understood to be so in common parlance. This quit, 
then, har ing  been comnlenced in the County Court up011 u 1)roill- 
issory note of greater ralne thau $100, that court had jurirdiis- 
tion of it,  and ought not to 11ax e dismissed it,  by reason of n u r  - 
thing contained 111 sectioli 41 of the act referred to. But. p J r -  
h a l ) ~ ,  ~t i ~ a y  br i 2 r   tended v c .  6, (ah. 62, Revised Statutes. "co11- 
cerning the power and jurisdictioll of justices of the peace." 11~- 
taken away the original jurisdiction of the courts over c;lsrs 
of this kind. That  section gives to a single justice. out of court. 
the power to take cognizance of and determine a n r  w i t  coiii- 
nlenced by warrant upon a prolnissory note, the principal win 

due on which is less thau $100, though that. together with the 
interest, may be more thau % l o o ;  but the section doe- liot ex- 
pressly, nor by any necessary inlplicatioli, take a x a y  the j ~ ~ r l s -  
diction of the courts, and consequently it remains and becwit~r- 
concurrent. These pri~iciples arc fully sustained hy the ease- 

of G i i f f i n  2 % .  Inge. 14 S. C.. 3 3 ;  JI i?n, ter  1 % .  Q U L , ~ ~ ,  26 
(470) N. C.. 43, and ('larli 1 .  CTuiize,oi,. 171 . .  1 6 1 .  The judg- 

ment of the Superior Court must be rexersed. 
PER CTRISAI. Rerersed. 

Ci ted:  d u s k y  P .  A l l d e ~ r n a n ,  61 N .  C.. 216; Putton I > .  ,%ip- 
i t ~ t r i l ,  81 N. C., 34. 

Overrl t led .  Hedgecock v. Davis, 64 N. C., 651. 
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2. The gr:~iiting ])art of :I dwil is not avoitleci 1))- :I defect in the es- 
cq)tion : I ~ u t  the exception itsrlf R~comrs ineffecatn:ll thereby ailrl 
the grant renr:~ins i n  forre. 

APPEAL from the Superior Court of Law of ASHE, at Spring 
Term, 1846, Caldwell,  ,I., presiding. 

The plaintiff claimed the preillises under a grant made to 
Jesse Ray, in 1829, for 3,000 acres of lmid, as a bounty for 
erecting iron works. under the act of 1788. The natent describes " 
the land by buts and bounds, which, upon calculation, includes 
8,699 acres; and after the description then follow these words, 
"including within its bounds 5,699 acres of land, which is ex- 
cepted in this grant." The surrer annexcd to the grant con- 
tains the boundaries set out in the grant and designates the 
quantity of the larid as 3,000 acres, but does not except any part 
or quantity of the land within the surrey. But the plat 
attached to the surrey has laid down, within the exte- (471) 
rior boundaries of the whole tract, a numbrr of smaller 
plats, having no description annexed to theul, except that within 
sonie of the111 are written "100 acres, 175 acres," and so on. 

The defendant alleged that the grant was void, and offered to 
prore by witnesscs that the requisitrs of ihc statute had not 
been coinnlied with in various narticulars in enterinn the land u 

and having it viewed and snrreyed. Rut the court refused to 
receive the eridmce. The defendant then offcred witnesses to 
p r o ~ e  what land it was intended to except, aud that such excrp- 
tion included 30 acres which ene Cainpbell had entered before 
Ray's surrey, which was granted to the dsfendant in 1840. 
Hut the court rejected this testinio~~y also. 

The defendant then niored ilie court to instruct thr jury that 
it was incumbe~lt on the plaintiff to show with certainty the 
land excepted, and that without doing so he could not recover. 
But the court refused to give such instructions, and inforrned 
the jury that the plaintiff was entitled to recorer, as the de- 
fendant had not shown ail elder grant for the land in his pos- . 
session. 

Verdict and judplent for the plaintiff, and the defendant ap- 
pealed. 

PlarXv for plaintiff. 
H. C. . T o n ~ s  for defendant. 

343 
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that a grant cannot 1 ) ~  a \  oided upon el idwce in cjectil~ent. not- 
nirhsrmidilig the itrong and geiieral terlliq in vllich the act of 
1799 declares the111 roid,  if obtained coll trar-  to Ian .  Thcl 
court \\a. right, tllerclfore, in rejecting the eridcnre of a viola- 
tion of tllc ])rori.ioii~ of the act of 17%. sinw it could not le- 

c a l l -  in~peach the grant. Fo r  the sawe reasoll the grant 
(472)  could not be affected by excess of quautit? a h o ~ e  th t~  

3,000 acre,, alloncd a, a bounty by the act. The case, 
tllerefore, depends upon the construction of the grant. Kow, 
that must be nlade upon its o1m terins and cannot be altered 
by e r i d e ~ ~ c e  alilrntle of an intention to except particular land, 
xi-hich iq in truth iiot excel~ted in the deed. The c~ idence offered 
for that purpose was, consequeiltly, a1.o 1)roperly rejected. 
Then, what is the legal constructi~n of thc qrallt 11pon its face? 
There i. no doubt that ,  hut for tlie excel)tion, i t  1msse.i all the 
land corered by the boundaries according to the calls, courses 
and distances, notnithstanding the qnan t i t ,~  io f a r  exceeds that 
liientiol~cd in it, for the quantity is no part of the descriptiou 
and cannot corltrol a definite desc.riptioii by metes and hounds, 
which is so well settled as to hare  become an elementary rulc 
of construction. I t  fol lor~s thence that tlie question t u r l ~ s  ex- 
clusirel- ulmn the olwration of the exception, which is of 
"5,699 acres, included ~ i ~ i t h i n  the bonuds." without specifying 
any 1)articular portion ah constituting the quantity reserved, or 
any part of it. TTe think the exception. thus ague and uncer- 
tain. ~ u q t  be in opera ti^-e and cannot restrain the general ternis 
of the grant of the land according to the description in tile 
patent grant of "5.699 acre>. includcd ill a county, o r  in- 
cluded nitllin cc'rtaili boundarie. cowring 100,000 arrcs," nould 
be void for the uncertainty of the iubject of the grant. So. 
r~llcw the pa111 clearly identifies the thing granted. ~t mu\t pas. 
all of it that i i  uot propcrlp and ,iufficierltl- exc.el)ted. The 
granting 1)ar.t of a deed is not aroided by a defect in the rscep- 
tion, but the exception itself hcconies ineffectual thereby, and 
the eranr reil~ains in force. Such. n e  hold. to be the l a y  of this 

P 

case according to the terlrls of the patent T l i e r ~  i i  ~ ~ o t l i i n g  in 
t l ~ e  plat and rulr PT al~nesed to it which rau aid tlicl c o ~ ~ s t r w -  

tion, snppc siug they could har e the effcct in an\- case of 
(473)  cxteiiding the mire of 1)laill nordi  111 t l ~ e  hod1 of the 

grant ; for. in fact, the grant goes beyond the description 
in thc iurrcy in introducing an except io~~ at all ; and tlie vhole 
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figure i11 the, illat for11ic.d by the li11c.s rallecl for in t l ~ r ~  surrey i. 
occupied by snlaller diagraius. ill sonic, of ~vllicll tllcrc are I I ~ I I -  
hers of a r rm set do~vn, but ~ I I C I . P  is no C * ~ C W  give11 t l~e rc i i~  to tlic 
inquiry, Wliicll d i a g r a r ~ ~ s  rcprcsel~t t l ~ c  lmrt or 1)xrts excepted! 
These circun~stalices, togethcr wit11 the disregard of tlicl cwnct- 
nie~its regulating the procedings t n  entric~s for iron works, 
allcgcd by the defendant, Illnp f ' i~rnis l~  sufficient qromlds for 
inq)eacl~irig the graut ill mothcr  1)roceeding. 

But in this action the law is that the grant is to be received 
as valid: and we think it is to  be read aq if tlirrc Tmre n o  PA- 

ception in it, sillre thc rxccptioi~ as expressed is W mgue as  not 
to identify the part rxcepted, and is therefore i~~effectnal. 

PER CUM ~ 1 .  ,Jndgi~ierit affirnled. 

T71~tlcr the :\c.ts of Assc~~~ljly est ; l l~lisl~i~~g the, cm~l~tp  of cwnnrctetl 
with tlir act o f  IWi .  1 : ~ .  St.. ('11. 31. st,(.. ti!). :I citizc.~~ of tlicl 
county of Polk I M ~  110 right to il~stitutt. :I  snit i l l  thc, Supcric~r 
Conrt of Itutl~el'fortl ('om~ty :tg:~ii~st it~~otll( '~. (.itizts~~ of 1'011;. : I I I ~  

on plea the suit i~lust 1~ dis~~lissrrl. 

APPEAL from t 1 1 ~  Superior C urt  of La 11 of it1 Y H  EKFORI) ,  at 
Spring Term, 1848, Bat t l e .  J . .  prcGdi11g. 

The writ is in case, nild was issued fro111 tlic, offirc of (474) 
thc Superior Court of Rutlierford to tllc sheriff of Polk. 
h r  whom it was serrcd oii fhc3 d~fcwda i~ t .  1 7 i m ~  it5 ~ P ~ I N I I  tllr 
defendant filed a plea in abateiiicllt, alleging that neither the 
plaintiff llor the d e f m d a ~ ~ t  were residents of tlir, county of 
Rutlierford, but before and at the time of issuing said mrit "hc, 
thc said plaintiff a ~ ~ d  this defendant werc and fro111 then?(, 
liitlirrto 11a~c. been a i d  still a r r  residents of the c.onntp of Polk." 
To this plea there x-as a general d e i ~ ~ u r r r r .  011 arg~n t~en t ,  the 
coi~r t  adjudged "that rhe de~tnirrer  be owrniled and the de- 
fendant go witllont d v . "  The plaintiff appealed to this Court. 
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S. IT ' .  Tl'oodfin for plaintiff. 
Ru.rtw for defendant. 

S a s ~ r ,  J .  'I'he controversy arises under the act of the Gen- 
eral Assei~~bly,  passed in tlie year 1546-'47, for establishi~ic the 
county of Polk. By the act of 1836, Rer.  St.,  ch. 31, rec. 39. it  
is provided, among other things. '(tliat all actions on tlie case 
4iall be brcuglit to the court of the county where both parties 
reside; and nliere the parties live in different counties, shall be 
brought to the court of either county, at the option of the plain- 
tiff; and a-hen any suit or  action shall be brought otl~erwisr 
than is herein directed, such action or suit maj- be abated on 
tlie plea of the defmdant." The deliinrrer admits that both 
the parties, at tlie time the writ was issued, lired in the county 
of Polk, and the judgment of tlie court was clearlv right, unless 
the act of 1846 ha. otherxi-ise directed. I n  other words, the 
Superior Court of Rutherford has no jurisdiction of the case 
unless that act gixes it. I t  is not pretended tliat any other doeb. 
Let us c s r n u i ~ ~ e  this act, then, and see what is the jurisdiction 
mnferred by it on tlie Superior Court of Rutherford, a<  to the 
question beforc us. By chapter 26, 1846. the county of Polk is 
established and its bou~tdaries prescribed, and by the supple- 

liiental act, ch. 29, its rights, p r i r i l e~es  and iliimunitie~ 
(473) are secured to it. By the first section it is inrested n i t h  

all the rights, privileges and inii~iunitie. cf other cowl- 
ties in the State. Bu srction 4 a Court of Pleas and Quartm 
Sessions is established. the times and place of holdilig its ternis 
designated, and by the fifth its jurisdiction is pointed out. I t  
declares that county courts '(shall possess and exercise tlie saiiie 
pover, anthorit. and jurisdiction as is possessed and exercised 
by the county courts in this State, arid shall hare  exclusive 
jnrisdiction of all crimes coniiiiitted within the limits of said 
county, miti1 a Superior Court shall he established for said 
countv; and all suits at law nov  pending in tlie county courts 
of Hendersoii and Rutherford, wherein the citizens of Pclk 
County are both plaintiffs and defendarits, and all indictliient~ 
in the county courts of Rutherford and Henderson, again4t citi- 
zens of Polk County, shall be transferred to tlie County Court 
of Polk. and all appeals frori~ the County Court of Polk shall 
be sent to the Superior Court of Rutherford, where the plaintiff 
resides in that portion of Polk County taken from Rutherford, 
and to the Superior Court of Henderson, where the plaintiff 
resides in that portion of the county taken from Henderson." 
So far ,  theu, as the police of the connty, and the enforcement 
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and protection of the civil rights of the citizcn and t h  punisli- 
inent of crime of an  inferior character and lnost frequent oc- 
currence are concerned, the organization of the coui~tp  was coin- 
plete. By the act of 1836, ch. 31, secs. 5 and 40, the Courts of 
Pleas and Quarter Sessions "hare full power and authority to 
determine all causes of a civil nature whatever at tlle coilinloll 
law within the county, where the original jurisdiction is not by 
any act of the General Alssri~iblS corifinrd to a single  nagi is- 
t rate or  to the S u p r e i ~ ~ r  or Superior Courts." The original 
jurisdictior~ of the C o u ~ ~ t y  and Sul)erior Courts iu civil matters 
is concurrent without ally regard to the aniount claimed, mherr 
it is not confined to a single magistrate, and all a c t i o ~ ~  call bt, 
brought in the County Court to recover ally ainomit of 
money for which it can be brouslit in the Superior (476) 
Court. This jurisdiction is cmiferred, by the aborc sec- 
tion of the act of 1846, 011 thr caoniity of Polk, with the right of 
appeal, as pointed out ill it. 

The action in this casr could hare  been brought ill the County 
Court, and aitllougll 110 Superior Court was tlieil organized, the 
suitors in it were not d e p r i ~ e d  of the r ig l~t  of having their cascs 
rerised. Prorisioii is exl)resslr ~ l ~ a d e ,  securing the right of all- 
peal, and at no greater costs as to tlle circuinsta~icw than rs -  
isted before the e r e c t i o ~ ~  of Polk Conntr. I t  is evident it was 
not the, intentic11 of the Legislature to give to the Superior 
Court of Rutherford ally but an appellant jurisdictioi1 in cases 
of a civil charactw arising in Polk Connty, whrre the plaintiff 
resided in  the latter. 111 other words, they did 11ot intend to 
alter the general law go\rrniug the briliging of actions, as regu- 
lated by the act of 1836. S e ~ t i o ~ l  6 of the act of 1846 is, how- 
ever, conclusire upon the question. No' Superior Court had 
been organized for the roui~ty  of Polk, and provisiou was to be 
made for the p u n i s h ~ ~ ~ e ~ l t  cf those higher offenses the jurisdic- 
tion over which, by the !general law of 1836, is (.onfined to those 
tribunals. Sectioll 6 accordi~~glv  prorides "that all criminal 
offenses which may bc conni~itted in tllr county of Polk, whic!~ 
are cognizable cnly in the Superior Court of Law, shall be and 
continue under the jurisdiction of the Superior Courts of Law 
of Rutherford, where the offender resides in that portiou of 
Polk County which was taken off fro111 Rutherford Couaty, 
until a Superior Court shall be established for the county of 
Polk." I t  is  thus seen that the Legislature. in this matter, did 
not act unadvisedly or without a due attelltion to the con- 
l-enience and interest of the citizens of Polk County. I n  every 
case where the law would be enforced within the county, pro- 
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T iwxr is made for its due cwcution, at the sanie t i~lie securing 
to \uitors Ihc same right of liaving their cases esanlinecl 1)eforr 

a Sulpcrior Court a -  n a i  enjoycd bv thoye ( f all otlicl. 
(477)  counties. A h d  in tllosc cases, nlieli by tlic general Ian 

t h c ~  could not hc -o examined into. pro1 ision iy ~iiadc 
for a resort in the first instanw to a. trihunal ni thout the cmnty ,  
and in riving thi\ original jurisdiction to the Superior ('ourt 
of Euthrrford they restri-ct it to criminal offenses and to thosr 
xikch, alo~ic, are cognizable in tlic Superior Court;, and tllereh, 
denying it, iulpliedl~.  ill rix il c a ~ , .  

PFE C L R I L V .  .Jndqment :~firniecl. 

.\ justice of the 1)e:1ce I)eforc 1\-11onr a11 ;rtt;~ehment is retnr1i;rl)le 11;a.: 
IIO rigllt to refer the I ) ; l l ) c w  to the County Court. n111ess it ; \ I ) -  

])e;rrs t1I:lt the lilnilltid made otith i~efore 11iiu that tlie g;~i.i~isi~ce.: 
o\\-c~l to the d~fendn;lt so~ne debt. or hnd property of hie in their 
pow?ssion. or that they nlade surh x stntr~nent of facts t l~nt  thtx 
justice could not proceed to gire judgment therron. The proc.ess 
rctur~~rtl  to t l ~ r  County Court. 11-ithout some of these lnntters 
I~eing crrtifietl 1)y the justire. sl~ould be disn~issed. 

_ ~ P P E A L  from the Superior Court of Law of HEKDERSOI, at 
June  Term, 1846, Battle, J., presiding. 

The  plaintiff sued out an attachment against the defendant 
returnable before a single justice, and caused sercral persons, 
among whom was George Clayton, to be summoi~ed aq garnish- 
ees. They accordingly appeared before the justice. nlio, after 
examining them upon oath, made the following endorsement 

upon the attachment : "On examination of the within at- 
(478) tachment before me, Lincoln Fulton, an acting justicc 

of the peace for the county of Henderson, the plaintiff 
and garnishees being present and haring been esanlined on the 
garnishment on their oath duly administered, and declaring 
thereon that  the plaintiff i n  this attachment can hare  no claims 
mhatex-er upon an7 amount in their hands due Janies J .  Bates, 
and I from examination rendered judgment against the plaintiff 
for costs, took his affidarit according to law, and transmit the 
same, together with the original attachment and all the papers 
thereto annexed, to the Court of Pleas and Quarter Sessions for 
Henderson Count., that  due justice therein ma7 he rendered 
according to laxi-. I hare  directed the officer to notify the par- 
ties that  the same mill be returned to the next County Court." 
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There was also an  cqdorsement by the justice of his judgment 
against the plaintiff for costs, though he "found the debt of the 
plaintiff to be just for the sum of about $50." And another 
endorsement of a levy of the sheriff in these words, "Levied this 
attachment on James J .  Bates' interest in one lot in Hender- 
sonville and iniprorements, the lot on which George Clayton 
now lives, a t  the suit of Thomas 11. Miller." 

The attachment, n i t h  the proceedings thereon and other 
papers, were returned to the nest County Court, from which 
they were transferred by virtue of the act of 1844, ell. I d ,  to the 
Superior Court, and, a t  the Special Term thereof in  June,  1846, 
they were dismissed, upon the motion of the counsel for the 
garnishees, and the plaintiff appealed. 

Francis for  plaintiff. 
Rnxter for defendant. 

BATTLE, J. We cannot see how the court below could hare  
done otherwise than dismiss the attachment as haring heen 
improperly rctnriicd bv the jnstice of the County Court. 
Tlw "act antliorizing :1ttachments to issue for the rccor- (479) 
cry of debt?, and directing the proceedings thereon," 1 
Rev. St., ch. 6, prescribes, in section 14, the mode of proceeding 
aminst  ~a rn i shees  in  attachments returnable before a sinnle u " 
justice. Among other proaisions, i t  declares that  "when nil\- 
garnishee shall on his or  her garnishme~lt deny that he or she 
has in his o r  her possession any property of the defendant, :tnd 
the plaintiff in such attachment shall on affidavit snggrst to the 
justice tha t  such frnrnishce on7es to or has propertv in  his or  
her hands belonging to the defendant, or vhen  any garnishee 
shall on his or  her garnisliment make such a statement of facts 
that  the iustiee beforc whom such narnishment shall be made < 1 

cannot proceed to give judgment thereon, then, in either of t l i~se  
cases, the justice shall r c t i~ rn  the a t tnch~l~ent  and other papcLrc to 
the nest  County Court to be licld for his countv, and the conrt 
shall order a n  issue or issues to he made 1113 and tried by a jury, 
and the court shall give judqnicnt on the rerdict of the j u n  as 
in other cases." Now, in  the case before us i t  does not appear 
that  the plaintiff'suggested on oath either of the things which 
authorized the justice to return the proceedings to the County 
Court. The  justice says merely that hc "took the plaintiff's 
affidavit according to Ian-," but hc does not state tha t  the plain- 
tiff swore that  the garnishees owed to the defendant any debt, or  
had any property of his in their hands or that  they made such 
a statement of facts that  the justice could not proceed to give 
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judgment thereon. He, therefore, apparently, had 110 authority 
to return the attachment and accoinpan+lg papers to the County 
Court, and the garnisliees had the right to have the proceedings 
dismissed as to them; particularly as it does not appear that thc 
i~laintiff. after the attachment and imners 1Ter.e returned to 

L L 

court, ever moved to have an  issue made up to t ry  the qnestion 
of their indebtedness to the dcftndant or of their liaring any 

property belo~iging to hini in their hand3. S o r  could the 
(480) attachment be sustained before the court by virtue of the 

l ev -  on tlie land of the defendant in the possession of 
George Clayton. I t  does not appear that the lot n-as chon-n, or 
offered to he shon-n. bl- the nlaintifi to b e l o n ~  to the defendant: 

P 

but if that had been done, tile justice did not colldenin the s a n ~ e  
for the satisfaction of tlie plaintiff's debt. as he was required 
by section 20 of the before-recited act to hare  done before hc 
returned the attachment to the County Court. Therefore, nei- 
ther the County Court nor tlie Superior C'ourt, to 11-hich thc 
cause was transferred, had jurisdiction of it,  and the latter court 
did right in dismissing it. 

PER CURIAM. Judpinrnt afli~med. 

APPEAL fro111 the Superior Court of Law of CHFI~I:LE,.  a t  
Spring Term, 1S48, Battle. .I.. presidillg. 

The suit began by  arrant before a justice of the 1)eace for 
$25.85. due by account. From the transcript the case appears 
to be as follon-q: The .uit was comnlenced on 3 %Tarcli, 1845. 
and the defendant a p ~ v a r e d  before the justice and "pleaded the 

statute of liinitations" ; thereupon judgment ~ v a s  rendered 
(481) for him, and the plaiiltiff appealcd to the County Court. 

At  December Term, 1813, the plaintiff was lionsuited 
and appealed to the Superior Court;  and in March. 184'7, the 
case was subnlitted to a jury and the plaintiff Tvas aqain i1o11- 
suited; but on his  notion the nonsuit xa.: ~ e t  aside on the pap- 
melit of costs. A\t Xareh  Term, 1848. a jurv X T T - ~ ~  again impan- 
eled to t ry  the issue on the statute of linlitatiolls, and ~I-hile the 
trial n-as pending the defendant offered to plead a qet-off, but 
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the court refused to receive the plea, and there was a verdict for 
the plaintiff. The defendant's counsel then moved in arrest of 
judgment because there was 110 issue joined on which a verdict 
could be given; but the court gaye judgment, and the defendant 
appealed. 

J. m'. TTJoodf i~~ and Fmncis for plaintiff. 
Edney for defendant. 

RUFFIIU, C. J. The inotion to plead a set-off was properly 
refused, whether it be regarded as a motion to plead ab 0 7  i g i n ~  
or to add a plea to one before iuade. Being a motion addressed 
to the discretioil of the Superior Court, the decision thrre is 
final. I t  has been often held so in respect to adding a plea. So 
i t  must be when the defendant does not plead in apt time and 
wishes to do so afterwards. The act of 1794 allows a trial by 
jury on an appeal from a justice on an issue made up in the 
County Court, but it directs that the issue shall he made up at 
the first term, and consequently the defendant, as a rnattrr of 
right, cannot plead after that term. Upon this ground this 
Court could not reverse the decision, being on a matter of dis- 
cretion, whatever we might think of its propriety. But under 
the circunlstances and in that stage of the case the court very 
properly, in our opinion, refused to admit the plea tendered. 

We think, likewise, that the court properly refused to 
arrest the judg~nent. The defendant insisted on the stat- (482) 
utr  of limitations before the magistrate, and he entered 
i t  on the warrant as "the plea" of the defendant, and although . 
no plea was formally drawn up and filed in the County Court, 
i t  is obvious that both parties treated that minute as a plea, on 
which issue was joined in both the County and Superior Courts. 
The plaintiff mas twice nonsuited, because he was not ready to 
prove his case on that issue, there beirq no other, and he was 
compelled to pay the costs to the defendai~t in order to get his 
cause reinstated. The justicc of the case, therefore, clearly re- 
quired judgment to br giren on the verdict, as upon an issnch 
joined. But if it bc admitted that there was no plea in court, 
the plaintiff mould still be entitled to judqment for thc want of 
a plea. From the nature of the jurisdiction of a justice of the 
peace, an appeal from him was to all the justices sitting in t 1 1 ~  
County Court for a rehearing in :I sumnary way, like that hc- 
fore had out of court. Such is the course on appeals to the 
Quarter Sessions in England. ,Iccordingl,v, our acts of 1777, 
Rev. Code, ch. 113, 6 8 ,  expressly provided for a rehearing or dr- 
termination by the justices of the court without further procesq, 
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and in a summary n a -  without a jury. The act of 1794, Re \ .  
('ode, ch. 414, dlrects. indeed, that an issue shall be made up 
and tried the first court by a jury. Bu t  it is obvious there call 
he no issue made 1111 unless the defendant d l  tender one bp 
plea. nb  ~i i t l lout  a ynggestion from him the court cannot knon- 
on ~ v h a t  point to make u p  the issue. Then, the question is, 
What is the proper course vhen  the defendant d l  not plead? 
The plaintiff is not thereby to be d e p r i ~ e d  or delayed of a trial. 
I n  strictness Tae suppose the court n~ igh t  proceed to n wuimzrry 
adjudication according to the course of the common law and 
that  prescribed in the act of If t i ' .  Bu t  the practice. r e  believe, 
has been to call in a jury in such cases to ascertain thc ;urn due 

the plaintiff, in the nature of an  assessment of the dam- 
(453) ages on a n r i t  of inquiry upon a judgment 1)~- dcf:iillt. 

Admitting the practicr not to be founded on any espreqs 
pro\-ision of the statute. J-et it seems very propcr in itself, as i t  
is i n  aid of the jud,pient of' the court and riolntes no prinriple, 
but is conformable to the general preference of the lan- for :1 

trial by jury, either in determining an  issue of fact or in ascer- 
taining damages. I t  cannot be erroneous to impanel n jury in 
such a case; for if the court could, without a jury. ei\r. a siml- 
mary judgment, there is no harm in  adding to the indqment of 
the court the sanction of finding by a jurj-. From the prorision 
in the statute for a jury to t ry  an  lqsue joined on an appeal, 
the pox-er incidentall- arises to the court to call in thc aid of a 
jury to ascertain the debt, xrhen there iq 110 issue and thc dcbt 
is uncertain upon the n arrant .  I t  follows that the 1)Iailitiff TI as 
entitled to judgment, though there v a s  no iq5ue. for  if the court 
m s  satisfied that the sum of money vaq due to rhe plaiutiff, 
lhere should be judgment for it. whether the court hecame thuq 
satisfied hy force, simply, of the evidence pireii in co~ l r t  or bv 
that  together with the concnrring verdict of the j u r ~ .  

PER CERIA)~. Judgment afirmcd. 

( ' i t r i ? .  IT'illiams v. Rensley, 33 S. C.. 113. 



A \ ~ ' ~ ' ~  \I, fro111 the Superior Court of La \ \  of ;\I.\( ox. at Spring 
'Term. 184s. Rntile. J.. nrcsidinn. 

This is nil action for ; n a l i c i o & -  prosecuting the plaintiff' nnd 
causi~tg him to be indicted for stealing some shearc; of oats 
from the defendaut. I'lea, not guilty. On the trial tlie plai~i-  
tiff ga le  in evidence a ~ ra r r a l i t  issued against l h  for the of- 
fense by two justices of the peace, ~ r h i c h  was not nndcr seal, but 
only signcd ba them, and tlie plaintiff' further ga \ c  crideiic~c. 
that the defendant madc oath that the plaintiff stole the oats. 
and applied to the magistrate for tile warrant;  and that tllc 
pl:~intiff \T:L~ :~rr('sted thereon, and. 111~)11  exalliinntion had, 7T7as 
hound orer by tlie mazistratc to court on thc charge. and that 

L 

the m r r a n t  and recogilizances were duly returlled. The plain- 
tiff further gaxe in evidence the record of an indictment found 
for the larceny, and his subsequent trial and acquittal thereon. 
and, also, that  the defendant, upon the rcturn of the process to 
court, appearcd as :L x~itneqi against the plaintiff, and n a s  the 
only one v o r n  and sent to tlie p ~ n d  jury upon the indictment; 
and that, pending the indictment, the defeudalit made a bet r i t h  
i~irot~ic'l. j)~iboli that he  odd c o ~ ~ r i c t  thr  plaintiff on the i11dir;- 
nxnt .  The counqel for the defendant inristcd that  the na r ran t  
was void, because it ~ r a s  not under seal, and therefore tllar the 
~ C I ~ C I I I ~ ~ I I I ~  (willd I I O ~  he held r ~ s ~ ~ o i i s i b l e  as the prcnecutor 
on rllat. :111d r l~at .  f o r  t1i:rt reasoil. a i ~ d  bcc:~n,c tllc dc- (485)  
f'~n(1artt i T i i ,  11ot 111:lrked 011 the iiidirtnient as the pros- 
ccutor and did not appear to hare  been a nitnr- ,  on tlic trial 
of flit l~hii t t i t t ' ,  t l l (~ r (~  ~ m *  110 e\ ~ ~ C I I C C  tll'tt tlic' dcfcii(l:ll~t ti' 

the prosecutor of thc indictnicnt ; and hc m o d  tllc court 51 to 
instruct the jury. The court refused tlw motion, a11d charged 
the jury that  tllc dcfcndnnt conld not :IT ilil himself of the want 
of a seal to the na r ran t  as sho\~-ing that he did not c n u v  the 
plaintiff to be prosec~ited arid indicttd for tlie l a ~ w n ~ - .  :lnd that 
upon the ~ m r r n n t  and record and th t  par01 eridcnrc. if hclieved 
by them, the jury might find that tllc de fendv~ t  n a r  thc pros- 
ccntor of the indictment. if the!. nere  satisfied therefrom that 
such was the fact. The  j n r -  found for tho pl:~iniiff. and the 
defendant a p ~ e a l e d  from thc judgment. 
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./. I\'. IT'oodfin for plaintiff. 
Erlric!j for defendant. 

Rr-FFIS, C. J. I f  the magistrates had discharged the plain- 
tiff and the action were for maliciously chargins the plaintiff 
~ i ~ i t h  the larceny before them and causing h n ~  to be arrested 
therefor, it  i s  not seen that the defect in the warrant could have 
protected the defendant. Fo r  the charge allcced against the 
plaintiff was of an infamous offense, and the lriagistrates had 
cognizance of it as respected the arrest and esauliiiatioii of the 
person accused, and by the prosecution tlie plaintiff mould hare 
been prejudiced in his property and character. Upon those 
grounds i t  has been often held that after the discharge of thr 
accused this action will lie, if the proceedings, though defective, 
were nlaliciouslp prosecuted without probahle cause. Cl(rrmher\ 
I , .  Rohisoil ,  Str. ,  691;  Elmp 1 % .  iVrtz i t11,  1 Don7. and Iiyt.. 99. 
But tliat is not material here. siuce the action is  for  the mali- 
cious prosecution of the iildictment. Son., the defense iq that 

the defendant was not, in point of law, to bc taken as tlw 
(486) prosecutor of it,  because lie was liot endorsed as sncli oil 

the hill and the plailitiff did not prore that the defendaut 
gave cridence against hi111 (TI his trial. But, clear1~-, those cir- 
cumstances do not detcrmint the defendants' l ia ld i tv ,  a.; lie niay 
hare  promoted rlie prosecutioi~ and bee11 the cauw of it. thouqh 
not arowedlv the prosecutor appearing of record. I-Ie is liabl- 
if ill ~ h ~ i ~ l t  of fact thc il~dictmc~iit was preferred at his instancc. 
To establish the aifirri~atix-e, the circuinstnilceq tliat tlie def~i id-  
ant i n  the first instance applied for :I warrallt against tlic plain- 
tiff for t h t~  larcell!- and caused hiill to be a r ~ w t r t l  and bourld 
o\flr, aud acu i i~  attended and \vent hcforc~ the grand iurv as a 
n i t~ less  against him and a lw  niarle a naqer tli:~t lic would con- 
rivt liirn on the, i n d i v t l l ~ ~ i ~ t ,  certaiiily cons t i tn t~d evidcnw propcr 
to be submi t t~d  to t l ~ c  jurr .  I t  not olilv tended to show that 
the clrfe~ldniit cauied the indictment to he preferred. hut to most 
mincls i t  amonntq to .ufficient and couvincing p ~ o o f .  I t  is plain 
that tlic defect ill the ~v:irrarit could not impair  its force as eri- 
dence to the point non  under considcraticn. namclv, tllc. defend- 
ant'., corniection with the preferring and prosecuting the indict- 
me~l t .  for whether the warrant be good or bad. i t  n as isancd nt 
thr instmlrr of t l ~ c  d(~fc~rdalit a11d was thc firqt more ill the 
affair  nllicll ended i11 the indictmelit for the .:lllle cllargc, and 
lle offers nothing.ro slion- that he repented of his ngnlicr iii iliak- 
i q  111c accus :~t io~~ and separated himself from i t  bcfore the 
indictnlcnt was scnt. Ho\verer. the sufficiencr of thr 1)roof is 
not a que~t ion  for the court, hut 7 1 x 3  exclusively for t l ~ c  jurp, 
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and was left to them ; and our province is merely to say whether 
the facts amounted to any erideuce on vhich  the case could be 
left t o  the jury, upon mhich the opinion of the Court is decid- 
e d l ~  in the affirmatire. 

PER CURIAXI. J u d g n l e ~ ~ t  affirmed. 

( ' i t e t l :  K ~ l l y  1 % .  Trrrrtio~t Co., 132 S. C., 372. 

. \ P I T Z A I  fro111 the Su1)erior Court of TAV of RT-YCOMR>,, a t  
Fall Ter111. 1847, Se f f l e ,  J . ,  presiding. 

l'hc defendant was charged in Bul~col~lbe ('ounty with being 
the father of a bastard child, and was bound over to rhc C'ounty 
Co11r.t. Hc i~ppcared and uiored to be discharged upon the 
ground that the cowr had 110 jlirisdictioli of the case. But thc 
court refeirtd the niotioil, and made an order that tlic defend- 
ant should at certain stated days pay certai i~ sun~u for the ~llaiu- 
tenanre of tlie child. and also enter into bolld ill $200 with mffi- 
cienf surctics for the l)erformiilg of thc otdrrs of the ronrt ill 
the prw,i,r~s, and to indenmify the conury against ally chargei: 
for the ~lr: , i~~tniimcc of t lw bastaid, f ~ o ~ i i  nhicll tlic dcfc~~dai l t  
appealed. 

011 111otiol1 of the .;dicitor of tllc Stat(). tllc Suuerior Court 
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c.ri111inal. shall origillate ill the Superior  Courts,  and  al l  appi-als 
fro111 j11stict.s of the  p ~ : i c i ~  in  c i~- i l  c a w  arid al l  r r c o p n i z a ~ ~ c e s  
1,- rlieill tnkrn ill c r i l l l i ~ ~ a l  cases s l d l  he re tu rn td  to the S u p -  
r io r  ('ourt : a ~ ~ t l  tllnt 1r11~ii :I I\-ill is b r o ~ g h t  into the C " : ~ m t y  
( 'ourt  f o r  I ~ r o h a t e  and  is m~irehtcd,  :r t ranscript of the p r o r e d -  
i~ lgs ,  r~~gc,rlier wirh tlit  original ~v i l l .  s l~a l l  1)c scwt to  the  Sul)e- 
r ior  Court  m i d  tllc issue to lw tricd lhtlre; and  tha t  a cnrtificaate 
of tlic, decisions a11d tlw n-ill sliall hc r ~ m i t t e d  to  the Comity 
( ' o i ~ r t  :r~ld tlirre ~ w w ~ d c d  as  e~-idwc.c, of tlic prohatc of tlic? \rill 
o r  i ts  rejf~ctioli .  A similar  p ror i s io~l  is  made as to carears  of 
~ ~ l t r i w  of land. 'I'aliillg tlic, act of 1844 ilk connecation \Tit11 the  
$encml 1;1\\-.: regnlatillg t h r  local lmlicc,, as  a d l ~ ~ i n i s t r ~ c d  i n  the  
c*oi~llt,v m w r s .  :11itl I ) : r~~t ic~ i i l :~ r l~-  n-i tli the bastardy ncnt, it wrLiil.i 
t o  the ('o;irt T ~ I ; I T ,  ill tl~c, stat(,  i l l  -\\-hiell this c a w  x n s  i l l  t h e  
P o m ~ t ~  ('o1~l.t. tlicl , j i~ri.vlic~tioi~ of that  court o ~ c ~ l .  it is iiot 
onstod. 1 3 ~  rhc. , g w ~ c ~ x l  a r t .  I~PI- .  St.. ch. 12. the  Coi1111,v Courr 
is rlie t r ibunal  ro makc, the orders f o r  the allommces iicccwary 
for  1 1 1 ( ,  i ~ i a i n t c ~ l ~ a ~ ~ w  of a bastard c.liiltl, a n d  tak ing  bond and 
wc.i:i.itJ- fo r  tlic, lwrfoni~:ulct~ of tlw orclrrs a n d  indcllinifyinp 
tl~tl  c 4 o ! ~ l i ~  froir: c . 1 ~  1.pc. t l l(>rrfor. rt is  ii.llC, a n  issne,is allowed 
to t l l c .  11c~rsoi1 c.i~:rr,gc.cl. :r~ltl 2111 i ~ ~ ) ~ ) e a l  is ,yiren to ei ther  ~ i d e .  . 
n u t  i t  hils h r e ~ i  rilv luliforlll c.c:urse ill caws of tha t  kind. as i n  
tliosc of cont<>slc4 \\.ills alltl 1.oad rase;. 21frer a decision i n  the  
Snlwrioi  ( ' o i ~ r t .  to 1.ol11it the cause \vitll a ctrtificate of the de- 
ci40t~ ;111el direcriolls to rhc Countv C 'o i i~~  to rarr.7 it  into effect. 
T h a ~  is 0111-ioi~sl- tlirz lliorcx colir-ellinlt a n d  1)ropei. 111cthod of 
lworwding. in till t l~osc  c:rsc>s. a l ~ d  in cw~s t r i l ing  the act of 1844 

i t  :r~i:st he, :r.slnil~.;l that  tllis coursc Tvnq undcrstoocl 117 
i 4S9) tlle Lcgi.qlari~rt,. These oh,wrrat io~rs  11c.iug prtwised.  it  

accllis t o  f o l l o ~  that  t l i ~  Ijnrisdic.tio11 of a has ta rdr  case 
i ,c~llai~r s c ~ s c ~ l i ~ s i v c ~ l ~  in tile c.ol!~lty c.onrts nlc>ntio~ied in tha t  act.  
unt i l  tlir part- chargc~tl deny tli;rt he is thc fa ther  and  an iswe, 
11c iiintlc 1113 wlwther lie IF o r  not.  Tn the first place. i t  is to br 
i ~ ~ i ~ i a r k ~ c l  t h l t  when cascJ.: : r r ~  to go i~nnled ia rc~l -  to  the  S u p r -  . 
i.io1. C'ourt ~ I I P  l~m~- i . s ion  is 11i:itle i n  esp l ic i i . t rnns :  and  tha t  this  
~.:I.;C. clot,.: not full nitliiii tlica ~ o r d s  ~ ~ h i c h  t ransfer  t h  j u r i d i c -  
' i o i ~  ro t l ~ c  Snlwrior Conrts.  It is not a n  aplwal fro111 a juqtic!, 
of thc ~ C : I W .  nor  is it  :I civil w i t  that  can originate  in the  Supe- 
vier Court .  nor ,  :I.; WL.: stated in  A. I , .  C a r s o ~ t .  19 N. C., 36S, i s  
it  a cri~iiin:rl case, bnt onlv a ~ n a t t n *  of police. Then ,  a s  n o  
i i i r ivl ic t iol~ f this s i~hjecr  is  directly conferred on the Superior  
Pour t ,  and ,  as  f a r  a s  the  powers left to tha t  court can e s t t n d ,  it 
nlnst be esclusirelp exercised there. But i t  is said. as  the dcfcnd- 
ant  has a r ight  to  an is5ur. to  bc t r ied by a j i~r ,v ,  rind as  the C'nnnt~.  
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Court, by the exl~rer-sed \\ ords of the act, cannot ha\ c a jury, that 
court a t  all events camlot retain the jurisdiction of th i i  subject. 
That  inferellre, ho~vcrcr. is inadr~lissihle, if a11v other con3trnc- 
tion be possible, because x e  h a ~ e  already scrn that the ~vord- 
of the act give no jluisdirtioi~ to tllr, Sl~perior Conrt, and, tliel~. 
the effect n-odd be that neitlier court v i d d  tab c20cnlza11ce or 
the case But the duty of tllv Court i i  to r t w i \ c ~  111r art  I I I  inch 
n icnre aq d l  Icaw sonic court op(w to the c i t iwi~ 111 t l~iy as ill 
other cases, and to niould t l ~ c  1)rocwdi1lg\ in i11c#11 ;I n:r> :I. \\ 111 
ordinarily affc 1.d the 111oit dirwt and clical)c-i rq111cr11 lo  hot11 
the public slid the accused. S o n ,  t l i ~  tlifficulir suggested 111 

respevt of the trial of an issnc c2an onlv ariw u l l c > i l  the par t \  
ask, for one. I f ,  thcrclforc,. this party hat1 ber~ii wnt 111) to tlict 
Superior Court, instead of the County ('o~u-t. vlmt end \\oulii 
i t  have a n s ~ ~ e r e d ?  None, ~ h a t e r c r ,  but the idle one of Ins b e i ~ l l ~  
ilnrllediatelv 5cnt don.11 to the inferior cmlrt, in order tli('re to 
11avc. the proper bastardy orders passed and bonds taken. It 
mould be siinply a case of doing and undoing to no pur- 
pose. I t  is much better that the casc should go to tlic (490) 
County Court ill the first instance for tlie proper ordei's 
and bond, because there txrerythinp that i- I I C ( ~ W I ~ , V  can be 
done. unless the accused showld interpose all applic~ition for an 
issue, and even then those orders nl~ist d t i i ~ ~ a t c l y  bc n ~ a d c  there. 
T'ntil an  issue there i s  not a caqe to bc tried by a jury. Bnt it 
is asked, What is to he done if thr  ),arty tender an issue? Tt 
nould be sufficient to salT that it is not ncccs,ary to deterlninc, 
that point, as it has not arisen in this casc. T3nt :I> it has ;I 
bearing on the iiiterprc~tntior of the act, it wwls  prolwr to con- 
sider it. I t  nlay be admitted that. perhaps. i t  ~ \ o u l d  l law been 
better, in that event. if the act had espresslr provided for trans- 
luitting the case for trial ill the Sulwrior ('onrt on n ti*anscript 
from the County Court. as is dolie in respect of caveats of mills 
and entries. Bnt the ol~~issiorr of a c.lauscx of that kind ougl~t 
not to defeat the accused of hi.. right to deny that he is tlic 
fa thr r  of the child. nor defeat thp couiity of t l ~ c  right to llarc 
the i s s u ~  tried som~x-I1erc, SO that. if fonlld agai~l i t  the party. 
he may be co~nl)elled to iiiaintain his on11 offspring. No doubt. 
the issue can~iot  be tried in the Collilty Court, IIPC~IISC tlie 
I ) O T ~ ~  of trviilg a j n r r  cause is csprcssl\ prohibited to tliat 
conrt ;  then it call oilly be tried iii the Superior Court : and, a, 
the statute provides no nlethod for taking tlic case into that 
court, it  is only by the common-law writ of rrrtio~au that i t  c:rn 
he done. and. r r  ncrrsnitat~, it  niiist he done in that 11-ag. A l t  
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co~nmoii  Ian- not ordv convictions a r e  u - e j  a~r~ i l i e r l  011 tha t  writ. 
but causes pel idi~ig i n  infer ior  courts a r e  brought u p  to higher 
courts f o r  t r i a l  ill order  tha t  there ulay hr niore burr a l ~ d  ~ p e e d y  
justicc. Hac. Abr., Cei tioiw, i .  -1. : 2 Halc P. C., 210 ; t T3. 
Com., 320. Tliiq la t ter  nre of tlw wri t  has  not prevailed ill this 
Statc, hecansc our law h a ?  provided t21c d i fkrcn t  ~ l i c ~ h o d  of a],- 

peal f o r  o b t a i ~ ~ i r ~ g  a t r ia l  on the  mer i t i  ill the Superior  
(491) Court .  S f r ~ ~ t  r .  Cla,X 1 N .  C., 109. But it  has  her11 

frequently used here n h e ~ i e v r r  requisite to p r e r e ~ ~ t  rlic, 

fa i lure  of justice, a a  ill case< of pcr,onr afferted i n  i l ~ t e r r s t  by 
P Y  p ~ t ~  proceedings ( P P I ~  (1 I .  Pm~.!j, 4 X. C., 617) ,  o r  i n  other 
cases where a n  appeal liei. / i too l tL \  I .  X O ~ ~ U I I ,  27 X. (2.. 451. 
.Ind n-hilc a t  COIII I I IOII  1an ( P I ~ ~ T , T C ~ I ~  la id 111 w e r y  case (ill 
v h i c h  it  is not r s p r e s 4 v  taken away) in order to 1)revent a 
par t ia l  a ~ c l  i l~bufir icnt  t r ia l .  a ~ i d  u ~ a v  he applied for  b\- either 
th r  sore r r ip i~  or i l ~ r s  dcf(~lrtln~rt.  it cannct  but be tha t  i t  nllist 1~ 
rxte~ided 1ic.r~ to a c a v  l i h  .hi.;, in n h i c l ~  tlm-c~ ?allnot l)r a 
t r ia l  a t  all  by ally other  lncalis. 

2. I 7 1 ) ( : t ~  tl!c\ f:rcts st:ttctl i l l  e\-itlc~ic,t.. tile c ~ ~ u r t  slloultl i ~ ~ s t ~ w c T  t l ~ r  
jury. if  tlrty Iwlie~eil tllo +>ritlt~~~c.e. :IS :I 1n:lttcr of ~:I\T-. t11:lt such 
f:)cts tlitl 0 1  tlitl ~ ~ n t  I I I : I ~ P  t l r ~  ~ ) ~ ~ > p e r t y  lezi~lly prese~it  Tllc, cml1r.t 
sho~ild not Ir;r\-61 t h ~ t  t ~ o ~ r c ~ l ~ ~ s i o ~ ~  to the, j11ry 8s :I n ~ : ~ t t r i '  of  l;r\v. 

4. The s;11r 11i1ist Ile ( .o~ i ( l~~(~t r ( l  i l l  sli(~1i :I I I I : I I ~ I ~ ? I ~  t11:1t every prrs011 
\\-lio nl:I)- c.onle nl? 1)eforr th r  ;rrtic,le is Iinockrtl t l o \ ~ l ~  IIT. thr 
;rncTiourrr 11i;ry set, ;111il P S X I ~ I ~ I ~ P  it. SO ;IS to ~11:11)1t '  llinl to I w -  
( Y I I I I ~  ;I 11itl111~1~. if I1t3 choose. 
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Alwcar, from the Superior cour t  of Law of IRF:L)~I.I,, a t  
Spring Teriu, 1646, Illa~zly, .I.. pi.esidiilg. 

This was ail actiou of trover for the conrerslon of a yualitity 
of corn and o:~ts. The defeildaut pleaded not guilt),  and, upoil 
the issue thtreon joined, tlic case was tried at lrrdell 011 thc 
last circuit. 

The plaiiltiff claiiued title to tlir prol~erty ill question under 
a conveyance which, it TI-as admitted, ~vaa  void as against cred- 
itors and purchasers. The defeildailt claii~ied by purcllase at 
a sheriff's sale, madc subsequel~tly to the convryaiice to the plain- 
tiff, under certain executioils agaii~st  the  eli id or. I t  was con- 
tended for the plaintiff that the sale made by the sheriff was 
irregular and void, and that, therefore, tlic dtfendalit na3  not 
such a purchaser as could nroid thr  plaintifi's conreyance. 
The testiriioliy to show this v a s  that the c20rn was sold (4113) 
ill a field 0111~- a part  of n hich was risible from the poiilt 
whero the sale was made, and that the O R ~ S  were  old by the 
bundle, lying in a bani upon thc preuiises, a t  the distance fro111 
the d a c e  of sale of sereral hundred mrcls. acrorclinc to one \I it- - 
ness, or of a quarter of a iiiile, accordiilg to mother.  T11ei.c vas  
further testililoriy that other property n-as sold on the premises 
upon the same occasion, and that the hiddcrs had had an oppor- 
tunity of esa~nining the oats and corn, which had beell poillted 
out to them. 

The court instructed thr jury that to iilakr a sllcriff's wlc of 
personal chattels valid it was not necessary that the sheriff 
should have them literally in his liai~ds or under his h a i ~ ~ n i e r ;  
it mas sufficient if they were present in w c h  a situation that the 
bidders could hare  a fa i r  opportmiit~- to inspect and e s a ~ ~ ~ i ~ i e  
then1 and to ascertain their. quality and ralue. The court the11 
left the ral idi ty of the sale to the jury, as n question ot f x t .  
and irlstructed tliem that if the sale n e w  found to he d i d  upon 
the principles abore stated, t h y  slionld find for the dcfcndaut; 
otherwise. for  the. plaintiff. A verdict was returned for the 
dnfcndaut, and fro111 rllc judcnlclit rcwdcrcd tllcrcon thr  plnin- 
tiff appealed. 

Osbornr for plaintiff. 
Clnrl,,c f o r  dcfeildai~t. 

R.\.r-rr.~, J. '!'!lcrr cz11 he 11o dr?uht t h ~ t  if t!~c ?!ierifl'~ sn!~ ,  
under ~ r h i c h  tlir defcildmt purchased. r e r e  void, the plni~itiff 
was not hound by it. His  donor could certainly hsvc. tnkcn 
adrantage of it,  and he, claiming from the donor aild standing 
in his place, ili~lst ha.\-(, had the saulr riglit. I l o l l o i ~ ~ c l l  1 . .  SXYw 
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net-. 26 X. C., 1G.i. The question then arlsc., ~vliether the salr 
a t  which the defendant purchaicd wws void. I t  is attacked 
upon the ground that the articles sold Irere not preqent at the 
time and place of the sale. The presiding judge held properly 

that tlier m u ~ t  be present, and equally qo that  they need 
i 494) not be l i teral l-  in the sheriff's hands or direct17 under 

hi, hanmt~r-that it v a s  sufficient if t11t.v were in such 
a situation that  the bidders could we them alld have an  oppor- 
tunity of csaminillg their quality and ralue ( . l ~ i i  \ i (  0 1  ti1 1 % .  (:wen- 
l e ~  7 X. C., 470; St,/ i t l~ 1 % .  Trif t ,  18 S. C., 241)  : but hc erred 
in leaving as a qiiestion of fact to the jur>-. TI-hat he ought to 
hare decided himself-that if they believed tlie tcitiuiony to be 
true. tlie oats. at least. were not nresent accordinc to  the nrin- " 
ciplrxs which he had so clearly and properly laid don.11. Ahcord- 
ing to the tcstin~ony of one witness, the oats n ere in a hoiise ou 
the pwni.;es, s e ~ c r a l  hundrcd yard<, alld accnrdiilg to anothe:.. 
a quarter of a mile from tlle place. w l i e l ~  tlit. wlc was tnade. 
Tht, bidders could not at the niolilent see them, nor emrnitle 
their quality and ralue, and of course were illrited to bid ill 
ignorancc. of these essential particnlars. Kor can the fact 
stated. that the articles sold had been pre~riouslr 011 the same day 
shown to the bidders, aroid the effect of their absence a t  thrl 
time aud place of the sale. For  that must be conducted in such 
rnamlrr that erery person d o  may come up before the articles 
are knoc*ked down by tlie auctiol~ccr lllay see and e s a i n i n ~ ~  them, 
so as to enablc liini to become a bidder if he choose. To hold 
otliernisr~ would be to g i w  somc of the persons present an ad- 
rantage orer otlicrs, and thus pre7 ent that  fair  and ovni coin- 
petition which the law so 11111~11 desires i n  sales of this kind. 
For  the error of the judge in failing to instruct thc, jury on R 

question of law ~ua te r i a l  to tlir plaintiff's c la i~n,  which \\*a5 

presented by the testimony. there nlllst be a n ( v  trial. 
This ~ w l d t ~ s  it unnecessarv that u c  ~lloulcl conqidcr \\liethr~r 

the sale of the corn was valid. Indced, the f:rcts rcqpectinq the 
sale of that article are not stated ~ i t h  sufficient fullness and 
precision to enablc us to decide that  question. 'I'iir case does 
not ~ne r~ t ion  whether the corn was standing or lying i n  heaps in 

the field when it mas sold, whether i t  waq sold all together 
(-103) or by the bushel or  other mewsure, nor how iilucl-1 of the 

field could be seen by the biddcrs fro111 thcl <pot where 
tlie sale took placc. I t  was not necessary that thc sheriff and 
bidders should h a w  been in the field or imnlcdiately a t  it  (Skin- 
ner L'. Skinner, 26 S. C., 175),  but they ought to ha re  been in 
such a situation that  they couId see the probable quantity and 
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quality of what they ~rer t ,  called u1)on to buy. T h e ~  facts mag- 
be nscc1rtxir:cd upon the nest trial. TT-hm the Court nil1 be pre- 
p a r d  to lroliounce the lax- applicable to them. 

I'M C I  K I A A I .  J udg~ucn t  reversed, and ~ t l t l i v  dc no1.o. 

( ' ~ f c t l :  Nl/trtzt/oii 1 , .  .Joicc7s. 34 S .  C'., 20s; T170rtilell T .  -\-clsoi/ 
83 S.  ('., 36 ;  -1l.sfo1z 1,. J l o r p l r r ~ r .  113 S .  C. ,  4 6 1 :  7:nrhce I .  
8(wc/yinu. 1 2 1  S. C., 143. 

.I w i t  vxs t~xe(wt~t1 (111 : ~ i i t l  R :lntl thc sheriff took fro111 t11cl11 ;I 

I~oiltl \\-it11 :I cor~tlitiol~ "t11:lt if the irl~orr Immiclel~ A\ and I: (10 
~nxke their pcrson:~l : ~ l q ~ r ~ r r : ~ i t c ~ ~  I~eforc tht, .Tntlcr of tllc Rn1)eriov 
('ourt of I,:ln. et c.. t l ~ w  and  there to nns\vflr. cbrt. .. :lnd there to 
:tl~iilr the judgirreirt of t lw  wid cnwt .  :\ntl uot tlrlxlrt t l i ~  samr 
witl~ont Ie:~r-r first 11;~t l  ;III(I ol~t:~inetl. i t i l d  if tlw ~ ~ ( x r i t i e s  shall 
\\-(,I1 :1n11 truly t1ist~Ii:trw tl~cmsel\-rs :IS q~e( , i :~ l  11:1il of t he  saiil 
.\ nntl 13. tlien t l ~ c  ol~lipttion t o  I w  roitl." ctc. Aftr~r\\-;ri~ds n trol. 
11r0.s. \\.;IS twtereil :IS to .I :rntl :t j ~ ~ l g ~ n c ~ i ~ t  olhlinetl :~gninst 13 : 
FIcItI. that this Ilo~itl t l i t l  not constitute .\ tllc I1:lil of R. 

-\PPEAL from the Superior Court of Lan. of B I  RRE,  a t  Spring 
Term, 1848, Rattle, .J., presidi~ig. 

This  >\-as a s c i w  f n t  ios issued by the plaintiff to s u b  (496) 
ject the defendant as the bail of one J. J. XcElrnth,  and 
was submitted to the court upon the following care agreed: Tlir 
plaintiff sued out a n rit of trwpaw on the case in nssuii lpnif  
against the present defendant and .J. J .  McElrath, ~vhich n-a; 
deli\ercd to the Sheriff of Burkc ('ountv, wlio executed it on 
both the defendants therein and took from them a bond payable 
to himself for the  sun^ of $800. with the condition "that if the 
above bounden J. J. McElrath and A4. H. E ~ w i n  do make their 
personal appearance before the Judge of the Superior Court of 
Law to be held for the county of Rurke a t  thc courthouse in 
Morganton on the sere i~th  Molldar after t l ~ e  fourth Xonday in 
March next. then and there to anqwcr TITilliarn TV. Bradhurst 
of a plea of trespass on the caqe to tlic plaintiff's dnmage $400, 
and there to abide by the judgment of said court, and not depart 
the same ~vithout leare first had, and if the securities shall ~vell  
and truly discl~arge tl~rri~sel; rh as special bail of said ~ i c E l r a r i i  
and Erwin, then this obligation to be void; else to remain in full 
force and rirtue." This bond was assigned by the sheriff to 
the plaintiff in the usual manner. The writ mils returned to the 
Spring Term, 1540, of the Superior Court, at 71-hich the defcnd- 
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ants appeared by their attoriieys and entered their pleas to the 
action. Afterwards, at the Fall Term, 1845, of said court, a 
judgxient of nonsuit n7as given against the plaintiff, which, on 
his n~otion, was set aside as to McElrath, but not as to the 
present defendant, Erwin, and at  a subsequent term, to wit. 
Spring Teriii, 1846, of said court, the plaintiff obtained judg- 
ment against the said McElrath for the sum of $413.32, of 
which sum $296.46 was principal, to bear interest from 21 .ipril, 
1846. Upon this judgment a ctl. str. was issued against the 
defendant therein, and returiicd T o t  to be found" ; whereupon 
tho present x i .  fa .  was sued out upon the above-mentioned bond, 

to subject the present defendant, Erwin, to the payment 
(497) of the said jndgme~~t  against the said McElrath as his 

special bail. IJpon the return of the xi. fa. the defend- 
ant appeared by his attorney and pleaded ''1cu1 tie1 record" and 
"non est factuni." I f  the court be of opinion that the plaintiff 
is entitled to a judgment on his sci. fa .  against the defendant. 
Erwin, then a judgment fo r  the sum of $413.32, with interest 
on $296.46 from 26 April, 1846, until paid, is to be entered for 
him; but if the court be of opinion that the defendant, Erwin. 
cannot be subjected as bail for the said McElrath, tlwn a jud7- 
nlent of nonsuit is to be entered. The judge presiding in the 
court below mas of opinion that the defendant, Erwin, could not 
be subjected as bail for McElrath, and gave a judgment of 
nonsuit, from which the plaintiff appealed. 

3. W. Woodfin for plaintiff. 
. Lrery for defendant. 

RATTLE, J. We concur in the opinion given upoil the case 
agreed by the presiding judge in the court below. The plain- 
tiff's counsel has contended that, as the writ in the original 
suit was against both McElrath and Erwin, and they, upon 
being arrested, gave a joint bond to the sheriff for their appear- 
ance to answer the action, they thereby bccame niutnally bound 
as special bail for each other, and that ronsecluentlv E m i n  
can be subjected in this manner as the bail of McElrath. Rut 
that cannot be so, because the obligation of Erwin as a princilml 
is very different from what would be his obliqation as sperial 
bail for the appearance of his codefendant McElrath. As prin- 
cipal, he was bound to appear, answer the action and stand to 
and abide the judgment of the court. From that he was dis- 
charged bv the judgment of nonsuit against the plaintiff as to 
him. As special bail, he ought to have had the riqht secured 
to him bg the bond of discharging hims~lf as s11c11 by the su?- 
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render of his  pr incipal  o r  otherwise according to law. (498) 
B u t  such a re  not the ternls of the bond, either expresq or  
by a n y  f a i r  i n ~ p l i c a t i o n ;  and,  tha t  being so, he callnot, accord- 
ing  to  the decision upon this  point i n  the case of ('l(rs.hi~ c .  
Walker, 2; N. C., 181, b(1 suhjcctcd by the plai i~t i f f  as  t h r ~  .;pccial 
bail of X c E l r a t h .  

V e  decline giving ally opinioii ui)on tlw queatioii n-lietllcr the 
s h e r i 4  himself car1 h a w  a n y  reilicdy upon the bond. if he dlould 
be subjected as  special bail fo r  McElratll  in  consequence of his 
having failed to  take s p r r i d  hail npoii 11i:lkinp the arrest i n  t h  
original suit. 

PER CURIAJI. Judgiuen t affirmed. 

Cited:  Hamlin 71. M c S i e l .  82 N. ('., 306. 

APPEAL from the Superior  Court  of L a n  of I I ~ ~ E I . ~ , ,  a t  
S p r i n g  Tenl!,  1848, J f i r i l l i j ,  .T.. 1)reqiding. 

Case in t r o w r  f o r  a ~vagon .  Proper tv  in t l l ~   lain in tiff n-aq 
admitted. Tlic plai~itiff hired the u ago11 to oil? B a i l - ,  who 
s ~ ~ a p p e d  it  awav  to a iliali hv the namc of n o n c l l .  T h c  lat ter ,  
ilpon :L ~ ~ i q i t  to  the defenda l~ t ,  ~ l i o  iq liis father-ill-lnn, d rorc  
the n a p o n  in yucqtioll and Icft i t  011 liis p w l ~ ~ i r c s ,  nl~cxrc, 
it  was found h v  t l ~ ~  lilaintiff and claimed. T h e  defmd-  (499) 
a n t  told h im llow Do\\-ell h a d  hronght i t  there, and 11ov \ 

t h e  la t ter  had  conic hv i t ,  a c c ~ r d i n g  to his statcliicnt. a n d  \\-here 
he might bc found, a ~ i d  espresscd a h o i > ~  tha t  D o ~ w l l  and  Rai ly 
~ n i q h t  recant their  bargain a n d  the  p l a i ~ ~ t i f f  g ~ t  his  x7aaon, pro- 
vided Don-ell qot back the  horse he trnrled f o r  it. T h e  plaintiff 
made a n  affidavit before a magistrate  s tat ing the trailsaction 
and  alqo that  the wagon n-as in  pnssessio~i of Dowell. T h i s  affi- 
d a r i t  n-as read b~ hi111 to a companv aqscmblcd a t  the dcfcnd- 
ant's. and  ;: d e i ~ ~ a n d  was 111ac1e of tlic wagon, hilt of no particu- 
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lar person. Upon its being read the defendant obserred, "Dow- 
el1 has no possessions here; these are nlp possessions." He 
further stated the plaintiff did not understand the laws of North 
Carolitla as well as he did;. that by those laws, jf a man loaned 
a thing and it nas  sold, the owner could not get it back again. 
I t  was also testified by a witness that the defendant said on 
that occasion, "Iieep the wagon, Dowell; I will see you out." 
Dowel1 removed froin that part of the county, and nothing fur- 
ther was seen of the wagon. I t  was further in eridencc. that 
when the plaintiff returned from the defendant's he mas asked 
if the latter set up any claiin to the wagon, who replied he did 
not, but claimed that it was in his possession. I t  was insisted 
by the defendant's couiisel that there was no eridence of a con- 
version by the defendant, and, if there mere, it was not for his 
own use and benefit, and therefore the plaintiff could not re- 
cover of him, and asked his Honor so to instruct the jury, which 
was refused; and his Honor charged that it was not material 
for whose use the coilversion was made; if the defendant de- 
prived the plaintiff of the property, refusing to deliver it on 
demand, or if he co-operated with Dowel1 in conveying it away 
and withholding it from the owner, he mould be liable. Mere 
argunimts on the part of the defendant in favor of his son's 

rights would not aniount to such a co-operation ; there 
(,500) must be some concert of understanding and action by 

which a joint conversion is effected, and in that case a 
joint liability would follow. The action of trorer is an action 
of tort. and the whole tort  coilsists in the wrongful conversion. 
To entitle the plaintiff to a recovery he must shorn a right of 
property in himself, either general or special, and a wrongful 
ronr-ersion by the defendant. I n  form it is a fiction; in sub- 
stance, a remedy to recover damages for the property so con- 
verted. 

There was a verdict and judgment for the plaintiff, and an 
appeal. 

(i t l ion for plaintiff. 
Cla7.X~ for defendant 

S I T  J. The onlv question in this case is as to the conver- 
sion, the plaintiff's title not being disputed. Any act of owner- 
ship over the property taken which is inconsistent with the 
true owner's right of domi~iion over it is eridence of a conver- 
sion. Thus an asportation of the goods for the use of the de- 
fendant or of another person is a conversion, because it is inron- 

:xi4 
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Honor in the latter part of the charge, bat there was no evi- 
dence that the defendant aided or assisted Dowel1 to take off 

the wagon. 
(302) For  the error pointed out, in the refusal to instruct 

the jury  as  required, there must be a venire  de nooo. 
P E R  GI K I A M .  eTudgr~lent reversed, and ren i r r  r l ~  nouo  

awarded. 

( ' i t e d :  Illrl)a7riel 1,. W ' e t h e w t t f ,  53 S. ('.. 9 9 ;  Smitlt 1 . .  

1-olci~g,  109 S. C., 227. 

\\'llt~re, in ejec-tmelit :~g:iinst :I trn:i~it. :l person vomeh il l  aiid is ad- 
rnittetl to clrfe~id, upoil Iris affidavit "that the premises in dispute 
\\-err 111s. t1i:lt t he  tcn;rnt :~llegetl to be in posses~ion \\-:IS his ten- 
: I I I~ .  i111d that 11e W:IS the I;r~itllorrl of the premises sued fur." it is 
11ot necvss:lry for the l~li~intiff to prove t l ~ t  the ilefendiuit w ; ~  i n  
the :ti~tn:~l possessioi~ of the premises, that 11eing corisirleretl : ~ q  ' 

:~tlmitte(l by the landlortl n-lle~i lic :~pplietl to he made ;I clefend:~nt. 

A l ~ ~ ~ ~ \ ~ ,  fro111 the Superior Court of Law of H ~ P ~ O O I ) ,  at 
Spring Term, 1848, nattlr, ,7., presiding. 

r , I his was an  actioi~ of tjectniel~t, brought originally against 
one Joseph Chambers as tenant in possession, but iri which 
the present defendant was afttrmards permitted to come in and 
dcfcnd as landlord up011 the following affidavit: "James R. 
LGW c,onm into rourt and swears that  the preniises in dispute 
are his, lie beiug the sole tenant of said premises; that  Joseph 
Chambers went into possession as subtenant of his tenant, E .  

Chambers; that affiant smears that said subtenant has 
(303)  110 title, and the same solely exists in this affiant, who is 

the landlord of the premises sued for." 
The lessor of tht. plaintiff c l a in l~d  under a grant  from t h t  

State issued ill 1810, which cqrered all the land mentiol~ed in 
his declaration. The defendant claimed under a prior grant 
is5ued i l l  1805. which corered all the land contained within the 
bou~ldaries of tlw Icmor's grant, except a verv sn~a l l  slip, as to 
which, however, thrrc' was no eridence, besides the defendant'? 
affidarit, that lie or  hi., tc~lant  was in possession at the corn- 
i l~e i~cc i i i~n t  of the snit or  at ailv clther time. The principal 
cotl t~st  x7a.u n-hetl~er the plajt~tiff's lessor had not acquired the 
bettcxr title hy an adverse possession of scren years of the part 
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covered by the defendai~t's grant, of wh i r l~  it was ~ l o t  deliied 
that his tenant n-as in possessiori when the suit \vas brought. 
But tlie lessor iusistcd that, liowerer the jury might find as to 
that, he was entitled to a verdict for the small slip of land not 
c o ~ e r e d  by the defenda~~t ' s  grant, upon the ground that  by coui- 
ing  in to defend as laiidlord upon affidavit, the defeudalit had 
admitted liinlself to be j r l  possessio~~, arid that uo evidence of 
that  fact was necessary on t l ~ e  trial. Tlie court held otherwise, 
aud the jury foulid a rerdict for tlie dc fcnda~~ t .  Tlie lessor of 
the plaintiff uiowd for a nen- trial for ~iiisdirectioli in tlie par- 
ticular aborc stated, ~ ~ 1 1 i ~ l i  n.ai o~e r i~u lcd .  aild a judp~iierit 
given, frclil which he appealed. 

N .  W.  Woodf in ,  J .  1Y. W o o d f i ~  and Il?ynum for plaintiff. 
Frarlcis for defendallt. 

BATTLE, <J. E w r  sii~ce the decibion of the case of Iherfaotr 
u. R e d d i n g ,  6 S. C., 683;  s. c., 4 N. C., 28, it has been consid- 
ered the settled law of tllii State tliat. in all cases of ejectment. 
~ v h e t l ~ e r  tlhe co~lsmt  rule hc pciicral or special, the lessor c f thca 
plaintiff is bouiid to prove tlic defei~dant to be irr posses- 
sion of the pre~uiscs nllich he seeks to recover. This is (504) 
placed upon the ground tliat the defendant's bcing in pos 
session cf the prcli~ises is material allegatiol~ of the plaint~ff'h 
lessor, 71-hich it i.; iucumbent upon 1ii111 to p r o w ;  and that tlir~ 
rollsent rule, by hicli the defendant i q  1)eriliittcd to defeiicl 
upon confessing lease, cntry and ourter, does not supersede t l ~  
~leccssity for snch proof. But tlie rule is diffrrerit xvhere thc  
defenclant liiakeh a distinct adu~issiori. before suit is bronght. 
that he n7as in pos\essioii, as in the case of J l o ~ d r t  a i  I.. O l i r ~ t  . 
10 S. C.. 479 : or nllerc onc, u lml  hi% o\yll   notion, procures 
hirnself to be made a defendant in an action b r o u ~ h t  against 
:ruother, as in (1'014nn~ I . .  Brcutioir. 13 S. C., 17.2; qo, in ('al- 
sot1 1 % .  Bwnrt ,  I S  S. C., 560, i t  was said bv the Court u.tg~~.ondo. 
that it 111iql1l llot be ~iecessarv to pro\c3 tllc twnnl to be ill pos- 
swiio11 of :lnv ~>nrticnlar  1,lacc as aqai11.t tlic laiidlord. nlm 
ad111its hi111 to he in ~ O S ~ P S ~ O I I .  :is his tenant, hy enqagi~ie, tt) 
tlc.fnld 11iul. T11~ ( l i s t i l i~ t i~ l l  bfltneeri tlic ~ l ccc i s i t~  of proof of 
possession, as against the‘ teirm~t :rxd ]lot aq against his land- 
lord, i r  fomldcd 1117011 t l ~ i i .  that  i 1 1 ~  ic11i11lt is brought in~vlui1- 
tarily into court by ilic pl:~intiff', l (wor,  w l d c  the landlord 
ronics for\l-:~rd of  l l i q  on11 ncmrrl ond adinits the possession of 
his tenant. TII thc caqe Iwfore 11. thc dci'c.i~dant, Love, cam<. 
into court aiid .;T\ ore that tllc " j ) r ~ i l ~ i s ~ ~  in di~1)utc" xwre hiq ; 
that  Joseph Chaiiibcrs xveut into l ~ o s s e ~ ~ i ~ i i  RS ~ b t e n a n t  of his 
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tenant, E. Chambers, and that he was the landlord of the prenl- 
ises sued for. His own affidarit, therefore, supplied the vroof 
of his tenant's posses3ion of al l  the land contained within the 
boundaries described in the plaintiff's declaration. I t  is true 
that it is said, in Z l c l f o w  1 % .  Dur i s .  20 N. C., 443, that a land- 
lord who is admitted to defend with or i n  {he  stead of his ten- . ant, stands in his place aiid is  entitled to his rights and subject 
to Bi-: d i s a d ~ a n t a ~ r s ;  but that is with respect to the title, and 

not to the proof of possession. which he adillits In- the 
(.iO,5) very fact of coining forward to defend the suit. 

Whcther, when the tenant is in possession of, and claim- 
ing as such, ouly a part of the land sued for, the landlord mould 
be pern~it tcd to eonle in  upon this affidarit and drfend only for 
such part, it isunnecessary for us to decide, as the queqtion is 
not presented in the case now under consideration. 

PER CURIAX. T7(w iw tle 710 ro  

2. 'l'hc shrl.ib's t.lerd 11as rr1atio11 1~1cii to the tinlo o f  tile salr. :IS lo 
tllr title. Imt I I O ~  ;IS to the :lction of  trcsp;lss fonntletl on possrs- 
sion. 

APPEAL from the Superior Court of Law of T , r s c c ~ r , s ,  a t  Fall  
Term, 1847, Pearson, J., presiding. 

This was an action of trespass quare ~ 7 r r l ! s u n z  fregit, coin- 
nlenced in the County Court of Lincoln, a t  D~crrnher  Term. 
1846, of which the defendant app!ared and pleaded not guilty; 

and afterwards, upon the tr lal  of the issue, the defendant 
(506) obtained a verdict and judgment, and the plaintiff np- 

pealed to the Superior Court. 111 that court the cwe 
came on for trial a t  the Fall  Trrm,  1847. \\-hen the plaintiff 
prowd that  i n  August, 1846, he was in  possession of a house 
and lot, into the latter of which the defendant entered, d l w e  
out the plaintiff's stock and fastened up the pate. 

31;s 
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The defendant then iiitroduced testiniony on his part to shonr 
that the 11our and lot oiicc belonged to a Illail 11a111ed Xoor-  
riean, against 1~ho111 a judgmcnt was obtained, and. upon an 
esecution issuing thereoil. the sheriff sold the house aiid lot in 
June.  18iG. n~hen the defendant became the purchaser, but did 
not take a deed froni the sheriff until Julp,  184i.  

The  defendant contellcled that the title to the house and lot 
passed to hiln bv the s1ierifI"s sale, ill June,  1816, and the deed 
was a nierc authentication of the fact, but that  at all erentc tht. 
deed, esccuted in Ju ly ,  1%LT, related bark to the wlc, so as to 
enable him to justify the trespass. A verdict lvas tnkm for the 
plaintiff, iubject to thc opinion of the court upon tlic qnestion 
as to the cffect of t l ~ e  ~1ielifT's sale and relation of the deed. 
Tllc court being of opinion in faror  of the plaintiff i ~ p o n  the 
question. p a w  judgmeilt 011 verdict, and the defendant nppealcd. 

(hiion for plaintiff. 
Il'honrpson for defendant. 



was an action of ejectment, i t  was said expressly that  "whaterer 
l t lat ion to the time of the sal t  a conveyance from thc sheriff 
may hare  for some purposes, i t  cannot be carried to the anrea- 
sonable extrtnle of proving the title in ail action that was 
brought before the deed was executed." 

I f  that  be so in the action of ejectment, which is founded on 
title. it  is certainly so in the action of trespass, n~hich  is  founded 
on possession; and the same principle will apply o converso. 
when the purchaser i s  sued for a trespass and pleadu not guilty 
or libemm tmementurn, before he has taken the deed. I t  can- 
not have the effect to put him into constructive possession, by 
relation, so as to enable him to support his plea. 

PER CURIAM. Judglnent affirn~ed. 

Cited:  Richardson v. Thomto~l ,  52 N. C., 460; Young T .  

Gri f i th ,  84 N. C., 721; Codes I - .  Coffey, 88 X. C., 843. 

(508) 
I 

MARY H. SMITH v. .T-IJIES H. DAVIS. 

In trover for a slave it apl)e;~red that the phintiff 11ad 11:ltl 1w,ssession 
of the slnre for more than three ywrs. and that at the time she 
took possession shr executed to the owner an ot11ig:ltion with the 
following condition: "That whereas t l ~ r  said Mary TI. Srnith liath 
this chp rec~ivrtl of wid EIc~ustou ;I negro girl rl~uilrtl Ke11. which 
the snid Snlitli is to have the entirr service and peaceallle posses- 
sion of duril~# htlr natural life for tlir sun1 of $350 to him in 
hand 11:1i(l hy the said Smitll: now if the said Slnitll shall keep 
the said nrgro and hw issuc ( i f  :rnj- ) in thr, cwnnt3- and State 
;tforesaid and s~ffieientlg clothe nnil f e ~ l  the111 and l~un~nnelg 
trent tliem (luring their time of srrvic.~. ; ~ n d  the said Smith or 
her esec.ntors s11:lll tlefore or at Ilr,r tle;~tl~ return snid negro or 
nr,grors to said IIonston." ctv. : T I ( ~ l t 7 ,  that t l ~ c  pl:~intiff had x title 
to the slare :~ntl lwr irsu? ilurir~g her life. 

, ~ P P E A L  from the Superior Court of Law of MWKI,EXBUILG, 
at  Fall  Term, 1847, P~clrson, 6., presiding. 

The action is trovcr for a female slave, Nelly, and several of 
her children. Plea, not guilty. ,It the tr ial  the plaintiff gave 
eridencc that, in June ,  1827, she came into possession of the 
woman, and continued in possession of her, claiming her as her 
own for  the term of her life, until Korember, 1844. The other 
negroes were the children of Nelly, born in t l ~ c  possession of 
the plaintiff, and held and claimed by her in like manner as 
their mother. At  the latter period the defendant took the 
negroes from the plaintiff's possession and carricd tlm!i to Mi+ 
sissippi. 

270 
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'I'lie d r f c ~ ~ d a n t s  t l l c ~ ~  gave eridcncc that t h y  claimed under 
o l ~ r  X. H. 1Tousto11; and furthcr pave in evidence an  obligation 
from the plaintiff to Houston dated 1 6  June ,  1827, for the 
penalty of $360. wit11 a condition as follows: 

"The condition of the abow obligation is  such that, (TiO!4) 
whereas tlic said Mary 11. Siuith hath this day rcwived 
of said Houston a ncgro girl named Nell, which the said Smith 
is to have the rntire scrvicc a ~ l d  pcaccable possession of dnring 
her natural life, for  the sum of $350 to him in hand 1)aid b~ 
the said Smith, the receipt wlici.eof is acknowledged bv tllc said 
Honston; now, if tllc said Smith  $hall keep thc said nrgro and 
her issue (if any) ill tlie county and State aforesaid and suf- 
ficiently clothe and feed them and humanely treat them during 
their time of s e r~ ice ,  etc., and the said Smith  or her. executors 
shall, before or a t  her death, retlirn said negro or negroes to 
said Houston," etc. 

Tllrreupon the counsel for the defendant prayed the court to 
instruct t l ~ c  jury that  the title to the slares was in Houston. 
and that the plaintiff's remedy was against him for  the breach 
of his exccutory agreement, and that she could not maintail1 
this action against the defendant. But the court refused to give 
the instruction. and from a verdict and judgment for the plain- 
tiff for tlie value of the negroes for her life, the defendants 
appealed. 

Osborna and Wilson for plaintiff. 
R~ynunr and i l l e z a n c l ~ ~ .  for defendant. 

RLFFIN, C. J. This seems to be as plain x case for tlw plain- 
tiff as can be. She  has the property in the rlares, both under 
the act of 1792, which makes parol sales of slares valid when 
accompanied by actual delivery, and that of 1820, which makes 
adverse possession for three years a good title, excepting only 
in  the case of oral gifts. That  the plaintiff claimcd imder :I 

sale, and not a gift,  ig clear. I t  is true, she did not call x i t -  
nesses clircctlp to the fact of her purchase, nor does she prodncr 
a receipt under her rcndor's hand for the price. 

Rut the defendants established thc far t  for 1irr b \ ~  tlicir 0 7 ~ 1 1  

cvidcilce. They 1)roduce froiii H o u i t o ~ ~  tlir p la i~~t i f f ' s  
obligation to hini for  the proper treatment of t h r  ~ lnves  (510) 
and t l~c i r  dclirery a t  tlic plainriff's dcarh, :~i:c;.c.iu ir is 
recited that  thc obligcc, Houston, had wltl thc qirl to the plniil- 
tiff at the pricc of $330, and that  s h ~  had paid the snltlr and 
iwt.ivcd t l ~ c  ncpro. We S:IV that  the instr1111rcnt recites a sale. 
becausc it sav. tlrc I) l ;r i~~tiff  had  receircd tlic myro from Hous- 
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ton and paid for her, and n u s  "to hare  the entire service and 
l,os~essioii" of the Ilrglo; nud it is difficult to tell  hut is prop 
crtg in a s l a ~ e  if the right to tlie exclusive possession and s e n -  
ice. be not, ~ h c t h c r  it bc for years or  for  life or forever. But 
it is said that a life estate lilercly in a slave cannot be crcated 
or:~lly, but that a deed or xvrititlg is required by the act of 1828. 
That  is 3dlnitted. without a t  all weakening the plaintiff's case. 
Fm tlie whole effect of the argument is that, although the par- 
ties intcr~dcd for her only a lifc estate, yet that tllc legal opcra- 
tion of the transactio~l n a s  to give her the absolute properts. a t  
l a~v .  We think it r e rv  probable that the parties perfectly under- 
stood that ~ u c h  \ \as  the legal effect. as that wonld rat io~tal ly 
account for the ohligation coming from the plaintiff, rwit ing 
that she had pmcl ia~ed bnt a life interest, and obliqing her to 
have the negroes delirc~red a t  her death, instrad of s!~ch a11 obli- 
gatin11 or executor! colltract on the part of Houston, ac. tlic legal 
on~lel-, to let tlie plaintiff h a w  tlie IIS? or cnjo.\.ilii~~~t of thp 
Ilegro for life. This circnnlstance lnakcs this cxse the coilrerse 
of Smiflr 1 % .  i T c r 1 ~ g r c i 7 ~ ~ .  10 N. C., 560, in which S l i~ i th  rereired 
an1 ahsolute conrcyailccl for thc s l aw fro111 Buckhart and at the 
same time executed the instrunlent granting tlie serl-ices of the 
negro to Enckliai~t for  l i fe;  and it n.as held that Smith did not 
i n tmd  thweby to l ~ a r t  fmnl the property ill the s law,  because, 
lwinc for tlic life of thc grantee, it  n.onld, in ~ f fec t ,  annid the 
wliole trnrlsactioil itnd plare the 1rnrtic.i as if no deed had bee11 
made a t  all. En t  her(, the instrument is executed hy the plilin- 

tiff, not to gin '  a lifc estate or the senices for lifc to 
(511) another, hut to tlcclarc that  she i.: really n ~ t i t l c d  to thc 

possession and v w i r e s  of t l ~ r  s law but for l i c ~  life, : \ id 

tdontmcting then to return, recoin-cy, 11cr a ~ i d  11er iwuc to t h ~  
former ov nrr. I f ,  therrforc, ,Sniit?c I - .  IIn, qrn1.r mas law, which 
was 111uc11 doubted, it rather supr)ort4 thim i~~ i l i t a t e s  aquinst thc 
plaintiff's title; for, if she had not the title a t  law, the natural 
course would hare  been that Houston slzould gire h r ~  sonic ill- 
slrument as pcwnalicilt eridcnce of his obliyation to :~llow her 
the enjovmeiit, rather t h a ~  that  she should g i w  tlw obliration 
i l ~ c  did to him. The c,aecutorv co11trac2t n a, r c ~ l l p  from hcr to 
him, and not ~ . i c c  wtw, and the judgnicwt ought to lrc n f i v ~ ~ i d .  
Tt is to be ~emarked ,  a l t l ~ o ~ ~ q h  the plaintiff mav hare  had tho 
:1]1,~olut~ 1t.gal title, that no injnsticc~ has hen1 doiw hv the rcr-  
dirt a s c w  tailling the damagcs against the defendants who clainl 
inrtlrr Hoi~ston.  Since it C - ~ I ~ C S S ~ V  stated that the plaintiff onlv 
clailllrd (1:rillaqes for thr  conrersion for her life. 

PFR CIXT \ 11. Judgment afYirrnw1. 
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A l ~ ~ ~ - u ,  from the Superior Court of Lam of ~ I ~ c x r , ~ s n u ~ c , .  
at Spring Tcrni, 1848, Manly,  B., presiding. 

This was an action of debt upon a judgnient obtained (312) 
by the plaintiff against the defendant in the Court of 
Comr~~on Pleas for Richlarid District, in the State of South 
Carolina. Plea, n1i1 tie7 wcorcl. Upon an inspection of the 
exemplification of the record produced by the plaintiff, it ap- 
peared to be an execution issued 10 June, 1829, on a judgment 
recited therein to hare been confessed by the defendant to thit 
plaintiff for the sum of $260.50, with interest and costs; and 
two .wire faciases issued in 1845 and 1846 against the defend- 
ant to show cause why the plaintiff should not have his execu- 
tion against her upon the said jud'gment, with the sheriff's re- 
turns of "nihil" thereon, and then an award of execution by the 
court. The court below adjudged thnt theri. mas no such record, 
and the plaintiff appealed. 

Kynum and Wils07i for plaintiff 
O s h o m ~  for defendant. 

BATTI.E, J. The court below was nndoubted1,v right in decid- 
ing that there was no such judgnm~t as that upon which the 
plaintiff declared. Tlie exemplification of the record produced 
showed no jud_pent at all, but merely an award of execution 
upon a judgment recited therein to have been before rendered. 
but the judgment itself was not produced. The plea of nu1 t i r7 
record put in issue the judgment declared upon, and the plain- 
tiff was bound to produce an exemplification of it in support of 
the affirmatire of his plea. 

PER CURIAM. Judgment affirmed. 
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A l ~ p ~ i ~  fro111 the Snpc~rior Court of Law of Ii0\\7 \\.. itt Spring 
T e r ~ n ,  1848, ? la?r l y ,  .I., 1)rcsiding. 

This was all action of debt upon :i bond cxecuted by the dc- 
fendaut Lcilg. on 3 .\ugnst. 181-4, for the discharge of his official 
duties as sheriff of tlw comrt\- of Tiowan, and by the other dc- 
fcndants as his sureties. T11r brt~acahes assigned were, first, that 
thr  defw~dailt Long as shc.rifT had received fro111 the relator thp 
sum of $636 to be al)l)lied to the paynieiit of a debt duc to 
Charles Dc~vry,  cashier, U ~ ) I , I I  \\ hich a top ias ad wsponr l r~ / t l ro t i  
was issurd against tlw rclator. a ~ l d  canie to the hands of the said 
defenda~lt, and that 11r had failed to apply tho said uiolley a.: 
dire<-ted, io that thc~ rc~lator was colirpelled to pay the smne T 

secol~rl t i~ i lc~;  : I I I ~ .  ~ t ~ o i ~ i l l y ,  t l ~ i ~ t  the said ilioney was in his hands 
after all c w ~ w t i o ~ ~  had brc11 izsued m ~ d  come to his hands on a 
judgnient rccwvrred for tlic said debt, and that he had failed to 
apply it in satisfnc.fiol~ of tlw said c>xecution, whereby the rcla- 
tor mas con~pt~llrd to Ixtr it aqain. Pleas, 1ro71 cst fac.t1r,ti R I I ~  

coi~ditions perfor~l~t.d :nrd not broken. 
On +he trial tlrc~ relator, in support (4 the brearhes assigned. 

introduced tcst i~~:oilv to ~ h o n  that on 26 January ,  1844, a writ 
of t apiav ad  ~espo t r ( l (  t ~ d ~ o t r ,  \vhkh had issnetl froni the Superior 

Court of Law for Wake, returnable on the fourth Mon- 
(514) day of March, 1844, against the relator, in faror  of 

Charles newev, (.ashier, n a s  placed in the hands of the 
defenda~it Loug, as Shcriff of Rowaii Cou~l t r .  and that, 011 22 
March, ill the same w a r ,  thc rclator l i a ~ ~ d e d  to t h ~  said Long 
the su11i of $636, and took his written rcccipt therefor, express- 
ing therein that it was to bc ])aid on a writ, Charles I h - e y ,  
cashier, against the relator. TTe shon-ed further that  the said 
writ mas returned "Executed" by the said Long; that at the 
Fall  Ten11 following of T a k e  Superior Conrt a judo;ment was 
obtained against tho relator for $655.50, and that  an  execution 
of f i .  fa.  was issued thereon and placed in thc ha~~clq  of the said 
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Long, and n.:~, never rcturned by lliiu, and that, wbsequcntly, on 
3 February. 1846, the relator \ \a< colnpelled to pay the a ~ ~ ~ o u n t  
of said judglucllt on an execution directed to the sheriff of the 
county of Daridson. There wa5 some other testimony give11 
which it is ulmeccssary to state, as it does not a t  all affect the 
case in the view taken of it by the Court. 

The defendants contended that ,  upon the testinlony given for 
the relator, he could not reco\er in this action. ,1 verdict Tvas 
taken for lliin, honerer,  iubject to rile opinion of the court as 
to rhe the r  the action could be. sustained, n l~on  xhich  his Honor, 
being of opinion against the relator, directed the verdict to be 
set aside and a nonsuit entc~red, from nhich rllc relator apl~ealed. 

C l a r k  for plaintiff. 
("miq~.  Oshorne and 11. ('. . J O N P \  tor defendants. 

RATTI,>, J. We agree n-it11 his Honor that this action cannot 
be sustaiucd. - i t  the time vllen t l ~ c  mnnev was placed hv the 
relator in tllr hands of thc defendant 1,ong he had no right to 
receive it in his official capacity. The precept which he thm 
had commanded him to take the body of the relator and 
to keep him safely to answer the action, but it gavc hi111 (-51.5) 
no authority to receive the relator's nloneg. The sheriff, 
tllrn. was hut the private agent of tllc party to pay the debt, and 
lie alonc. is  resl)ol~sihle in his privatr capacity for his breach of 
trust. I t  is yell knom1 to the profession that, prior to the year 
1818.  constable^ nud their snr&cs xwrc 11ot liable on the official 
bonds of the former for m o n q  lmid to them ~vitllout suit on 
c~laims put into thrir  hands for collection; and that an  act %-as 
passed in that ,war (1 I te~-.  St., c l~ .  24, sec. 7 )  to make them 
and their sureties liable, whether tlie mane!- \\-ere paid with or 
without a wi t .  E T  PII to tllis day neither constables nor sheriffs 
are liable. officially for nlolley collected by thnn  on notes abore 
the jurisdiction of a single justice. X r s l r t  1 . .  I,onc/, 29 S. C., 
379. The same ~)rincaiple i i  applicable to this case. Rut it is 
contended by the plaintiff's (3ounsel that the defendant Long 
had the illorley n hen the esrcution came to his hands, and that 
he aftcrivards held it officially, and he cite.: RatzX I , .  ' l ' t c ~ i f f v ,  
9 N. C.. 2. as in 1)oint. Rut, u ~ l f o r t u n a t e l ~  for tlir argultlellt 
and tlw ;~ntllority, thcrc is no evidence that the I I ~ O I I ~ T  \ \a$ i11 
Long7\ 1in11dq after lie recrired the esecution. That  n.as neler  
retnrned b r  llil~l, I I I I I C ~  l w  returned "Satisfied." :ii i l l  I : , r i lX  1 % .  
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T u i t t y .  The la\\- ccrtaiuly will ~ i o t  raise the presunlption that 
he kept the nioney for more than six niontlis, in the absence of 
any proof to show it. 

PER C v n r a ~ .  Judgrllent affirnled. 

111 ;ui action for 1ilillic4ously xrrest i~~g ;I party and 11ohling 11im to bail. 
the declarntiol~ ii~ust sliow :I legal deterlni~li~tiol~ of the origi1~11 
action. 

_%PPE%T, fro111 the Superior Cy;)iirt of IA\\ of ( ' H I I ~ R ~ ,  :it 

Fall Term, 1847, S ~ t t l e ,  .J.. presidin(:. 
The  action is for n~aliciously and without all\- wasonable or 

probable cause arresting the plaintiff and l~oldiiip hi111 to bail 
on a warrant issued by a justice of the peace. Plea, not guilty. 
On the tr ial  the case appeared to be this:  The  defendant sued ' 

out a warrant agail~st  the plaintiff f v ~  a debt of $10.30, and re- 
quired liiili to be held to bail thereon. On 30 March, 1846, thc 
constable arrested tlic. plaintiff and retnrned the war rmt .  Thc 
trial was postponed bv tlie justice to the next day, and thv con- 
stable t11e11 drinanded bail fro111 TTowcll, and. as 11e was about 
giving bail, Edwards ;old tlle co~~stable  he need not require a 
bond; and. tlierrforc., the latter discharged the plaintiff fro111 
custody. On tlle next day the caqe was tried and the justicr 
gar(. judgnieut for I Io~vd l ,  and Edwards apprnled to tlic County 
Court. Shortly afterwards the plaintiff brought this suit, and 
subsequcntlv Edwards directed thr ~ i~ag i s t r a t e  not to r e t u r ~ ~  t11~  
appeal; and he arcordingly withheld it.  TTl)on tile i )~ - idn~ce ,  the, 
counsel for the drfendant. aillong several ol)jecho:ls, iilsiste~l 
that the action would not lie, bccause it was c o ~ ~ l ~ l l m c e d  before 
the original suit was deter~ilincd; and he p r a y ~ d  the collrt so to 
instruct tlie jury. Rut the court refused the i n s t r ~ ~ r t i o ~ l ,  anti 
i n f o r ~ ~ i e d  the jury that the plaintiff might mail l tai~l  his action, 
notwithstanding that objection. Verdict and judq~llrnt for the 
plaintiff, and an al)pcal by the defendant. 

(51 7 )  E d n r y  and F7.ancis f o r  plaintiff. 
,T. TI'. 1T7oorlfin and AT. Mr. W o o t l f i ~  for defendant. 

3% 
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I I .  ' . 111 actionr of this ki l~tl  t l ~ c  declaration I I~U>:  
shon a legal dt,tcw~~iliation of the o r i g i l d  action; and here the, 
plaii~iiff relies on a cleterluiuation by a disccwtiliualwc and x-a~i t  
of ])rosccutio~~. But the erideuce did not support the dcclara- 
tion ill that point ; for, adillitting that the or ig iml  action could 
be discontinued by tlic order noi to rcturu the appeal atid v a i  
thrreby el~ded, yet that order \ \as not g ivw until after the prei-  
el* a c h n  Tvas brought, and tl~r~rcl is nothing to give if a rclatioir 
so as to 111akt1 it operate legally as a discontinuar~cc from any 
prior t in~e .  Tliis suit was, tllerc4ore, coii~menced pren~aturely ; 
and tho judglnent 111nst be rcvcrsed, and a rt~rriw d~ rro130 
awarded. 

PER CI  K I ~ V .  tJitdgl~~ent r t y c m d .  alld ~ Y I ~ ~ I Y ~  (10 no1 0 .  

h r ~ e ~ r .  froul tllc. S~~ l ) t> r io r  Conrt of I A \ ~  of l t o w ~ s ,  at Fall  
l'er111, 1847, P c u r s o ~ ~ ,  .I . ,  presiding. 

Thc defc i ida~~t ,  Walk, was :~rrestc,d under n t u p i c r ~  u d  (518) 
s u t i s f a ( ~ i ~ ~ ~ ( Z ~ o t ~ ,  at thr  i ~ ~ s t a n c c  of thc plaintiff, aud gave 
bond for his appeara lm at May 'I'erm of Kowat~ Court of Pleas 
and Quarter Sessio~rs, \vllrre. u p l ~  the nlotioli of his counsel, tlw 
exerution was sc,t aside. 011 tllc ground that it did not appear 
fro111 the affidarit that tlw d r f c ~ ~ d a u t  Elad 110 1)ropcrty whir11 
could bc reachrd by ;I fie1.i fuc ias. 'I'll(, I~laintiff ap1)ealed to the 
Superior Court, and the prcsidiug judge was of opinion that  
the affidarit did not coli~plg with the requisitions of the act of 
1544. The aflidarit stated that the defendant, Walk, had frantl- 
u l e ~ ~ t l y  co~~ccalt.d his nlolley, l ) r o l x ~ ? ;  o r  effects to "defe:~t the, 
plaintiff's debt," and it did not f w t h e r  nppcar on the face of 
the affidavit that the defeir dant had I I O  ljropcrty which coidd 
be reached by a fimi fac ins .  Hc dismissed the procrediiigs, and 
the plaintiff appealed. 

377 
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.lcerg for plaintiff. 
. C1nrX.e for defendant. 

XASH, J. The question in this case arise5 under the act of 
1844, ch. 31, which is  as follom~s: "Hereafter no cnpias (I(! 

sa t i s fac i~ndunl  shall issue. uiilcss the nlaintiff. his a ~ e n t  or  " 
attorney, shall make affidarit in writing, before the clerk of the 
court in mliich the judgutent illay be, or the justice of the peace 
to whoi~r applicaation is  made for such process, that he belieres 
the defendant has not propcrty to satisfy such judgment which 
can be reached by a fieri facius, and has property, money and 
effects which cannot be reached bv a f i ~ r i  fucias, or has fraudu- " ,  2 

lently concealed his property, luoney or cffeets, or  is about to 
iuove fro111 the State." 

Iii the caw I d o r e  us tlw plaintiff m o r e  or made affidavit 
"that the defcndaut had fraudulently concealed his money, prop- 
erty and effecti, to defeat the plaintiffs' debt." The presiding 
judge decided that the affidavit mas insufficient, as it did not set 
forth f w t l t ~ ~ .  that the defendant had no property wllic.11 could 
be reached by a f i e ~ i  facias. TIe seems to t l ~ i n k  that no affida~it  

under that act will authorize a ca. scc. which does not on 
(319) its face show that the defendant has no property which 

call be reached by a fi. fa. We do not concur in  this opin- 
i o i ~ ;  to us it appears that there are, in the act, three distinct 
grounds upon which a L U .  sa. is  authorized. The first is, when 
the affidavit of the plaintiff states that  the defendant has no prop- 
erty to satisfy his judglnent which can be reached by a f i w i  
fat ias ,  and that hc belieres he has property, lnoney or effects 
~ i h i c h  callnot bc rcxached by a f i ~ r i  facins ; secondly, when lie 
swears that  the defendant has fraudulently concealed his effects; 
and, thirdly, when he swcars he is about to leave the State. 
The two first clansc~s in the act are coupled by the conjunction 
"and"-and, therefore, go together, and with much propriety. 
If  the first claust. stood by itself, constituting a substantial 
ground on which the ra. .<a. should issue, the object of the act 
might in illany cases be evaded. I f  a man has no property upon 
wllicll a { i .  fn .  can bc lericd, he may be entirelv insolrmt,  and 

.r hoimtlv so. But it was the honestly insolrent debtor the law 
intended to protcct in the first instance. I t  is  not, therefore, 
sufficient for  the affidarit to contain simply the first clause; it 
must go further and set forth tha t  he has property, money and 
effects which cannot be reached by a fieri facirrs, and thereby 
rhow that he is not that  honest debtor, for if he has the ability 
to pay, and will not, he cannot claim to be an honest man. Rut 
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on the second ground of issuing the ( a .  .sa.. the Legislature 
authorizes it upon the fact that the defeiidant has fraudulelitly 
concealed his property. I t  does not require tliat the plaintiff 
should swear that he so conceals it that  a f i .  fu. caiinot be Icvied 
on it,  because property so concealed is  by law liable to be sold 
under a f i .  ftr.,  and also for another, and perliaps a little better 
reason, that  thc man who does fraudulently conceal his property 
is not deserving of protection against iiiiprisoniiie~~t ; lie is not 
the object intended to be farorcd. Thc third clausc provides 
against those debtors who are endeavoring to evade the 
payment of their debts by leaving the State. No holiest (520) 
man would so do. And if with a judgment obtained 
against him he endearors to leave the State, and leare the judg- 
ment unsatisfied, i t  inust be evident his object is a fraudulent 
onc, and in such case it cannot be necessary to set out in thll 
a f i d a ~ i t  the first ground. The Legislature intended that tliat 
plan or purpose on the part of the debtor should, of itself, au- 
thorize the ra. .sa. Ti1 all the l~ ro r i s io i~s  of the act tlie object of 
the Legidaturfl is, mliilc it protects from iniprisonliient thc~ 
debtor wlio Boilestly s u r r e ~ ~ d e r s  up  to his crcditorq his propertp 
of every description, not to shelter the knarc or to assist hiin 
in carrying out his purposes or prereut the creditor froin tlie  us^ 

of all lawful llleans to procure satisfarticn of his debt. 
,ludginciit reversed. The opinioi~ will be certified to the Sn- 

lwrior Court that that court may  ism^ il /17.0(.0/101130 to t l i ~  
('oul~ty Court to prrrcwd i11 the case. 

P I ~ R  CI.RTAM. Ordered acrordii igl~.  

I t  is the rule of this ('curt. ;IS i n  wny o t l ~ c ~  c.ourt of c~rors. that he 
who a1lrsc.s crror I I I I I < ~  show it. 1 ' 1 1 ~  ~ ~ I ~ F I I I C L I I ~  :il)pe:rled from 
~nnst  stt111(1 ;IS ( . o r r ~ ~ t  111ll~ss it is S ~ I O \ I I I  to lw i~~cotwct.  

APPEAI, from the Superior Court of Law of H ~ n ) l c ~ s o s ,  at 
Spring Term, 1846, P~awon,  J . ,  presiding. 

This is a n  action on a guarantee alleged to be con- (521) 
tained in  a letter addressed by the defendant to tlie plain- 
tiff. The case is as follon7s: The defendant lives in the county 
of Henderson, in this State, and in January,  1839, wrote to the 
plaintiff, ~ h o  lires in the r i ty of Charleston, a letter of crcdit 

:;7!1 
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in favor of the two 111c11, P o s q  and Lane. This letter was duly 
delivered to the plaintiff b -  Posey, and the plaintil'f agreed to 
furnish him good% which he did to the amount of $186, for  
nliicll I'osey gare hiln a note in the xinine of llinirelf and 1,ane 
and payable s i s  illontlli thereafter. After th i i  note came to 
~ i l a t u r i t ~  tlie plaintiff sued Poser and Lane upor1 it,  obtained 
judgment, but failed to collect all that r a s  due, in consequencr 
of their inability to pay. This action was then commenced, 
and the plaintiff obtained a judgment for the balance due on 
thc note, from which the defeildant appealed to this Court. 

.\-. IT7. TT'ooclfin for plaintiff. 
n(l .rf i?r for defendant. 

S a i ~ ,  J. Many objections were made by the defendant to 
the recovery of the plaintiff, none of which is i t  necessary for us 
to cxaiilinr, as an obstacle has arisen here growing out of thv 
case as stated which is dec is i~e  of the cauqe. The defendant 
sets fort11 in  his bill of exceptions that the plaintiff read in evi- 
dcnw a letter of the defendant, dated January ,  1889, a cop-  
of wliich. marked -1, is sent as a part of the casc. S o  such 
lettcr or copy of a letter is among the papers i n  the cause. ,It 
tlie last term of the Court, when v e  were called on to look into 
the case, its absence was detected and, supposing it miglit b j  
mistake ha re  h e n  retained by the Clerk of Rutherford Supc- 
rior Court, IT here the cause was tried, upon the snggcstion of a 
diminiltion of the record, a c e ~ t i o r a r i  was issued. -1 certified 
copy of the record, as i t  remains in  his officc,, has becu trans- 

nlittcd to us ~vitliout containing tlie requircd p p c r  I t  
(322)  is c\ ident, n ithout it 01% an agreement bctn ccn tllc par- 

tie.: a i  to its contents, the Court cannot determine the 
questions raised by the dpfnidant. I t  is tlie foundntiol~ of tllc~ 
plaintiff's claim that  as before his Honor who tried the cause, 
a i d  the whole of the charge addressed to the j u y  -:IS made 
in  reference to it. I t  is the rule in this Court, as in e w r y  other 
court of errors, that  lie who alleges error must shon it. Thc 
jndgincnt appealed froin must stand as correct iuitil it is shown 
to be incorrect. The defendant has made that letter n part  of 
his case; it is not here to be seen and considered by tlic Court : 
it  iq admitted to ha re  been lost, and the parties eanliot agree 
as to its contents. We are cornpelled. therefore, to snv we w. 
no error in the judg~nent b~ low.  

PER PI-RIAV. Judg~nen t  affirmed. 
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L l ~ ~ ~ . i ~  from tlic Superior C o ~ ~ r t  of La\\ of' NcDo\\ +,r,r,. a t  
Spring Term, 1848, Baftlc, J., presiding. 

The  case is as follows: A t  the time tlrr trairsaction (523) 
took place of which the plaintiff complains, he resided 
in tlie rount r  of McDowell, and havir~q gone into Granrille 
County, took with liiil~ a w g r o  slave, his property. hv the nmue 
of I h b e n .  Tlihcw about to return home Reuben compla i~~ed  
of b ~ i n g  unncll. and was left in tlie care of Dr.  Robardr luitil 
suffiriently recowred to t rawl .  agent was :~ftrrn-ards sent 
by tlie plaintiff for  Tknbcn, who, finding him in the toxi1 of 
Oxford, directed lliilr to get ready to r c t ~ ~ r n  honre the Irest day. 
That  night lleubeil left Oxford, uitE~out any l w r l ~ ~ i t  iu writing 
or othernGe, as alleged, and weut to IIillaboro, irear wliicli 1)lace 
he was permitted b>- the defendant's agent to t&c n seat in the 
stage belorlgii~g to the defrndant, and in which lie n:lr conveyed 
to Greensboro. n11e11c.r he made his escape and 1leTr.r after re- 
turned to the plaintiff's servicr. The action is broupht to re- 
(+over dmnages for the loss of Reuben. One ground of dcfci~se 
was that  the plaintiff had given his sl:rre R~ubcw a written 
permit to rr tnrn 11o11le alone, and, to ] ) row i t ,  ill? d(>fcndmrt 
introduced one X r .  Gibhony, wlro tt,stificd that 111. rciided a b w t  
four miles from tlic tow11 of Grc~iisboro. OIL the stalce road 1e:rd- 
ing to Salisburv, a11d on tlic direct l.ollr(> \\hiell Rcitbcn 7,+011ld 
have to pass 011 his return honlc froill Gr:nl~ ill(,; t l u t  R(uhc11 
came to his housr and  prcscwtcd llim a papel,, n l ~ i c l ~ ,  aftcr w a d -  
ing, he r*eturlied to Reuben. ilic contcnts of 11 11;cli tlic dcfe-I& 
ant's cou~rsrl offered to pi~orc~, after qhon-inq that notipe had hccn 
served 011 the plaintiff to l~rodiicc it. 'I'his ~ ~ i d r l i ~ c  T \ ~ : I ~  ob- 
j c c t ~ d  to by the plaintiff's cou~rwl. on the ground that i t  was uot 
shown that  the paper was in tlie possession or linder the control 
of the plaintiff. The court adwitted t l ~ c  cridcncc, 1)cvansc the 
paper was in the possession of tlir 1)l:lintifT's own * l a w ,  and also 
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becauie it sufficiently appcared that it was loit by liiiring been 
ca l - r id  off by tlit, claw. The ~ i t n e s s  then stated that the paper- 

nri t ing n a i  directed to him, in the forin of a note or 
( T , s ' l )  order, requesting him, if Reuben's mule ~11olild q i w  out. 

he ~ o u l d  furnish him n it11 a horse and let hinl 11n1 e $10. 
n-lllcli John J. Sllal-er would ~ ' e t u r ~  a, i oo l~  as tllc boy should 
reach Saliqbury, and also to gixc liim any other ascistancr he 
might require, for nliicll lie qhould he colnpenrated. A verdict 
mas rendered for the defendant, a rule for a Ilen- trial dis- 
charged, and apl)eal x i s  taken to the Supre~ne Court. 

. - l r c n j  and G'uion for plaintiff. 
A\.. 11'. ll'ootlf7,r and G t r  it11 u for defendant. 

NASH, J. The whole case turns upon the admissibility of the 
parol evidence to prove the contents of the pass or permit. Tire 
see no ground to complain of the judgment. Before us i t  has 
been urged that the notice to the plaintiff could not authorize 
the parol eridence of the contents of the alleged pass, because 
the case sho~ved it mas not in his possession. This may be true, 
but i t  was not upon the ground that  the paper was then in his 
possession that the notice n-as given, hut  because the case s h o ~ w d  
it was last seen in  the possession of his slave, and therefore 
under his control; and to this he ans\iTers that  i t  is not in his 
possession nor under his control, because tlie bov Reuben had 
never returned to his  possession; in other words, that he had 
run  aTra- and was lost to him. So that tlie plaintiff, himself. 
proves that the pass is lost. I t  is  upon this ground, Ire think. 
his Honor's opinion lvas right. Tt has been further argued b- 
the plaintiff's counsel that  the pass, according to the testimonr. 
was as much under the control of the defendant as of the plain- 
tiff, and it is inqinuated, rather than averted,  that before he 
could resort to the secondary eridence lie ought to show that  he 
had sent to Ohio, where it is understood Reuben is, and pro- 
cured from him the pass: and the casr of D c a c e ~  T .  Ri~lc, 24 
N. C., 250, has been cited as an  authority. That  case decidec 

that when an csccution Tras s11orr.n to har-e been in the 
(525) hands of a constable, i t  is not sufficient, to let i n  thc 

secondary cvidence of it5 contents, to  sliov that  the con- 
stable had rerno\ecl to another State, nnd had left his paper,; 
generally with an agent, ~ h o  testified that the csecntion would 
not be found among the papers so left. Thiq deciqion was un- 
questionably made upon correct pounds .  The party offering 
the secondarp eridence had not shown that  the csccution was 
lost; it  might 4 1 1  be in the poqcession of the constable, and i t  
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was in the power of the plaintiff to procure 'his deposition. 
Here the negro Reuben had run away from his master. Thr 
case does not show where lie is, and there is no presumpt~on. 
if he was, as was alleged, in the State of Ohio. that he still had 
in  his possession the permit or pass, nor was there any nmdr 
known to the law whereby the defendant could, if i t  was still 
in his possession, have obtained it or proved by Reuben its loss. 
To admit this secondary eridence it is sufficient to show that 
there is no reasonable probability that anything has been snp- 
pressed. McGahey v. L41sto~r, 2 M. and T., 206; 2 St. S. P.. 
152. This case differs from that of Hnrvm v. Huntel, ott fc.  
464, in this, that in the latter case it does not appear sufficiently 
to the Court that the originals wore lost; here that fact doe\ 
affirmatively appear. 

We have examined the cases to which our attmtion has been 
called by the plaintiff's counsel, and, while we admit their cor- 
rectness, do not think them applicable to the case before ns. 

PER CURIAM. Judgment affirmed. 

Cited: M c A u l n ~  1 . .  Eartdardt, 46 X. C., 304; PlanX. IZotzd 
Po. v. Bryan, 51 N. C., 85. 

(526) 

CT.I,I'EI'PEI: I,EE \-. \VIT,T.IL~JI RTSSEIJ.. 

Where :11i action is b r o ~ ~ g l ~ t  for n I~reach of contract in not couveyine 
1n11cl accortlil~g to the contrnct, it is not necessary for the plnin- 
tiE to bring into court the price agrertl to bc giren for the 1:ind. 
if he silo\\ s hc col~~l)lit.ct with his part of thc contr:~c~t h)- terlderinz 
n - l ~ t  he \\-;IS 1)o1111d to ],;IS. 

I 

 PEAL from the Superior Court of T,aw of hxcsor.s, at Fall 
Term, 1847, Pearsoll, ,T., presiding. 

The action is debt on a bond with condition, which, after 
reciting that the plaintiff had that day sold and convryrd to the 
defendant a tract of land, therein described, for the price of 
$448.59, proceeds thus : 'TToI~, if the said Lee shall within t ~ o  
years from this date pay to the said Russell tlw said s w ~  of 
$448.59, and the said Russcll shall then conrer the foregoing 
land to the said Lee, or if the said Lccx shall 11ot comply n~i th  the 
foregoing conditions r i th in  thc wid ~ C T I I I  of two y a r s ,  thm thi+ 
obligation to be m i d ;  but otlzcrnisr to rcrnain in full force." 

The breach assigned is that nn n crrtain clay within the two 
years the plaintiff tendered the snrn of $448.59 to the drfendnnt 

39:: 
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and requested him to conrey the land, and that the defer~dant 
refnsed. Pleas, conditions perforined and conditions not broken. 
On the tr ial  the nlaintiff m r e  c~vidence that he tendered the 
money and deniallded the deed, :lb alleged in ,the c!eclarxtion ; 
and that the defendarlt refused to receire the money and csccute 
a deed, saying that he was entitled also to interest on tlie money. 
The plaintiff g a w  f w t h e r  eT idence that  the land n a s  m r t h  
$.2.?0, and that  the defendant had received rents for the land 

dnring the two years, exceeding the interest. 
( 5 2 7 )  The counsel for  the defendant therron in,istcd that. 

besides the arerment of the tender of the price. the decla- 
ration ought to hare a\ erred that the plaintiff had been aln avs 
l e a d -  a11c1 n a s  still willii~p and readv to pa\ the 11ione~, and 
that i t  shonld hare  been brought into court. -1 verdict was 
take11 for the 1)lnintiff'q dainacrs. $1, wbject to tbc opinion of 
tlw court 111ion the poillt made; and. afterwardq, the court set 
a\i& the verdicr aird oidercrl a nonsuit. and the plaii~tiff ap- 
11ealcd. 

I i t  1-1 IS, C. J. 'T1in.e woi~ld hc lllorc ill tlic obje,~tioiis if the 
1)l:iilrtiff n as to rc.co\-er ill this actioli t l ~ c  lt~iid or :I c m i ~  e j  ance 
of it, justice nould require that lie ~ l iould ,  in thn: case, pay 
tho p r ~ e  as  when ill equity there is a decrctl for ipecific 1 ~ 1 -  

formmice. But that is not thc m t u w  of tlic :!c-tio71, ~rliicll i.; 
for clsnnages for the nonperforniance of the. :urrceinrnt on thc~ 
part of the defendant, ~ ~ a i n e l y .  by hi? not recw? inq the p1,iee 
and conrcying the land. I t  iq not in ailinn;ri~cc of the contrnct, 
but for a breach of it. and it s~ppoqes tlie pl:li~~tiff to keep his 
money and the defendant to keep the land. and thc plnintiff 
beeks his redress in dalilagec for the loss sn-tained h~ him froin 
that state of things. arising from thc fault of the c1cfrnd:mt in 
not perforniing his enqaqelnel~t, after the l~lai l~tiff  lind cmnpliccl 
n i t h  the prior condition on hi, part. The nl!ln~lil'e of those 
damages is. oh\ iously. tllc differcncc between thcl 511111 tlic 1,lnin- 
tiff v a s  to hare  given for the land. ~ ~ h i c h  in tllc m ent, h o ~ i  PI el.. 
he did not gire, and tlie T nluc of the land hc n olild ha\-e cot if 
the defendant had conreyed. It n-odd,  tlwrcfore. he to  no use 
to bring the money into court. For. if that n w e  required, then 
the plaintiff ought to recover the xvhole T nlnc of tlic land. and 
1 : ~  :~llowed to takp back his mol~cv ill part t lwiwf.  n1lic.h is 

precivly the same thing as not bringii~c it in at all, and 
(528) having hi< damages assessed for the diffrrencc lwtn-re11 
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i t  and the value of the land. I t  is apparent, then, that the 
nature of the action was misconceived, for, certainly, it  mould 
comport neither with justice nor law that the purchaser should 
bring in the whole price for the vendor, and then get damages 
of $1, as her(,. -Is the plaintiff does not get the land nor its 
value, he is not bound to pay for it,  nor, consecluently, to keep 
the money ready for that  pnrpose. 

The  judgment must therefore be reversed, and judgment en- 
tered for the plaintiff according to the verdict. 

PER CURIAM. Judgn~en t  reversed. 

In :III actio~l of ~ r ~ ~ r o ~ ~ l ~ s i t  to recoovcr b:~clc money paid as nsurious 
interrct. tile erdicat was as follons : "We fi~ld all 1)nymmts within 
three y~arh.  either 011 notc'i given l~efore or otherwise, with inter- 
rst tl~ertlo~i. in favor of tlw pl;~intiff, to wit. $RZ8 and $100, with 
intthrest 011 the siln~e." 'l'11e j~idgnit'~~t 011 t11:lt v(w1ivt  as "for 
the  sun^ of .Y;!):%5. of \1-11ic.h SKIS 1)rnr'i interest from 10 October. 
1847. till p:~id": Bclrl, that the j ~ i l g ~ i ~ e n t  did not appear to cor- 
reymutl with the vrrdict, :nid, rren if it did. the verdict is in 
itself iurnftic4c11t . ~ n d  insrnsil)le. 

APPEAI, fro111 the Superior Court of TJaw of BUNCOMBE, a t  
Fal l  Term, 1847, Settle, J., presiding. 

The  action was asszrmpsit for  money had and rereived, in 
which the plaintiff sought to recover the excess above the prin- 
cipal and lawful interest, paid by him upon a contract alleged 
to have been made between the plaintiff and the defend- 
ant's intestate and to havc been usurious. The pleas (529) 
were, non assumpsit and the statute of limitations. 

The  bill of exceptions is very long, containing the st:lteinents 
of much evidericc and many points raised on tlic part  of the 
defendants, against whom there was judgment. Rut  it  is minec- 
essary to state them, as the decision of the Court iq on the single 
point followil~g. The verdict is in these words, " ~ h o  find all 
paynlents within three years, eitht,r on notes giwn before or 
otherwise, with interest thereon, in favor of plaintiff, to wit, 
$558 and $100, with interest on the same." Upon that  vrrdict 
judgment was entered for the plaintiff for the sum of $938.34, 
of which $655 bears interest from 10 October. Iq47. till paid. 
and costs; and therefrom the defendants appealed. 

Edney and J .  Itr. Woodfin for  plaintiff. 
Rnxter and N .  W .  Wod f in  for  defendants. 
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RVFFIK, C. J. From reading the case appearing in the 
record, it would seem extremely difficult for  the plaintiff to get 
on at Ian- under the circumstances. n-hatever may be hi< merits. 
or ho~i-erer clear his remedy might be in  another court. Rut  
we do not niqh to prejudge the questions that nla! arise here- 
after, and therefore the Court d l  not consider the points made 
at the trial, since under no circmnztances can thc verdict and 
the judgment be sustained as they are found in t l ~ c  record. The 
judgment does not correspond n i t h  the rerdict. being for a much 
larger sum than tha t  mentioned in the rerdict. We suppose 
that addition is for  the interest indicatcd in the rerdict ;  but. 
sfipposing that  that could ?x calculated by the vlerk of the court, 
if the periods for which it accrued n-ere designated. the rerdict 
contains no such designation, and. therefore, there is nothing 

to govern in  making the calculation. Besides, the ver- 
(530) dict is  in itself insufficient and insensible. I t  does not 

pass on the issues joined and assess damages to the plain- 
tiff; but, unintel l igibl~,  finds in f a ro r  of the plaintiff all pay- 
ments (by whom or  to whom is not said) within three pears 
(from what time is  not said),  either on notes given before or 
otherwise (which is past comprehension). with intereqt thereon, 
riz., $558 and $100, nit11 interest on the same (from or to   hat 
day, is  not specified). Such a rerdict cannot authorize any 
judgment, for  even the sums mentioned in  it are not assessed as 
damages due to the plaintiff, but found as payn~ents in his  favor. 
The judgment must therefore be rerersed, and a ren i re  de 1101-0 

awarded. 
PER C u n ~ a ~ r .  J u d p i c n t  revc~wcl. and c ' i ~ n i r c  d r ~  no130. 

The c:wc of Strcte 1 . .  l i t i r c l .  27 S ('.. 203. 1.wicww1 m ~ d  thc dwisioli 
thcrp ~iiade ~ n n f i m ~ ~ d .  

APPEAL from the Superior Court of Law of CITEROREE. at 
Spring Term, 1844. Penrson ,  J., presiding. 

This was an action of debt, brought a t  the inqtance of another 
relator upon the same bond which n-as sued up011 in  the case of 
the State upon the relation of John Hughes. decided a t  the 
December Term, 1844, of this Court, and reported in 27 K. C.. 
203. The defendants pleaded non  r s t  f n r f u n c ,  and upon thr 
trial of the issue., thereon joined t h e  raised sercral objections 
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to the recovery of the relator, anlong which mas one that (531) 
the bond in question was nerer taken by any court. The 
objections were all overruled by the presiding judge, and the 
relator had a  verdict and judgment, from which the defendant 
appealed. 

Francis for plaintiff. 
J .  TB. 1VoodJin and Bnxter for defendants. 

BATTLE, J. For the reasons given by the Court ill the case 
of the State upon the relation of Hughes against the same de- 
fendants as those now before us, S .  v. King, 27 X. C., 203, lve 
deem the objection. that the bond was never taken by any court, 
to be fatal to the relator's right to recover in  this action. The 
judgment must. therefore, be reversed, and a venire de n o w  
awarded. 

PER CURIAM. Judgnlent reversed, and ceniw d e  novo. 





ADMINISTRATORS ANI) I~XEC'ITOIIS. 
1. Where an adininistrntor dies without having fillally adminis- 

tered the estate of his intestate, an  action will not lie by 
one of the nest of kin for his share of the estate i l ~ n i ~ ~ s t  hi? 
administrator, but nlust bc brought by the administr:~tor tle 
bonis I I ~ I Z  of the origi~~:ll  intestatt'. I%c~lt l~cit~ 1.. Jolrtz\ton, 381. 

2 .  Where assets h : ~ \ e  rel1l;liuetl ill tlw l ~ n i ~ d s  of a11 i ~ d ~ ~ ~ i n i ~ t r x t o r  
for more th:an scvcn Jexrs,  nncl;~imed by the n rs t  of kill. 
; ~ n d  the a thn i~~is t r ;~ to r  t l iw  thr Trustees of the 1-niversitg 
cannot recover in their o\\n 1l;tule from thr represent:~tivt~ 
of such admi11istr:ltor. The assets (*im oillg be rteovrrcd 1)) 
an  adnliilistrator dc botcis iron. \\ 110 is immediatelg :~nsn  c%~l)lts 
over to the trustees. l~roritlrd 11o c l : ~ i ~ n  be s c b t  111) 011 the ])n~'t  
of the nest o f  kill. h ' ) 1 t , i l i 1 7  1.. rJoliti<tf~ic. 3 7  

.iPPEALS A S D  lf71(I'L'S ()I.' El(KOR. 
1. From the judgment of n justices o f  tho 1)euce on :t11 oft'wst, 

coilmitted bg :I s h r e  of nhic.11 he h:ls originnl jurisdictiol~. 
an  t~l)pe:~l by the ~ n m t e r  lies to tlw Count) ('onrt. but  11ot 
from tlwilcc. to tl~cb Sul)f,~'ior ('onrt. N. I - .  I f t l c  I (  11. 1\ 

2. But the I I M S ~ W  n1:13, :I< it] o t l~or  tlwisious by :in infwior 
tribunal, hart, tht. cxsr r c - r ~ : u ~ ~ i i ~ o i l  i r l  the. Snl)tbrior ('onrt. 
lipon :I writ of r o  tioi'ccri or \ r v ~ t  01' cwor 1711d. 

3. Whercb :I lmrty. ;1])1)ealhg ~ I Y I I I I  tht, ( ' O I I I I ~ ~  to the Snpvrior 
Conrt, 1 ~ s  given hut one surety (111 his ;~l) l )e ;~l  hond, the Su- 
ljerior ('ourt mag supl)ly this tlefcvt by ~)twnitting the al)- 
pelhnt  to c i w  a bond wit11 t ~ v o  hllwtir': in the 1:lttcr court. 
McDozcel7 v. HI-adley,  !E. 

4. On s w h  $1 bond the s:une sumiuerj j u t l ~ n l t ~ i ~ t  mag be rendered 
as if it had been rrgnhrly t:llct>ll in tht' ('o1111ty Conrt. Ihid 

.i. Where th r r r  ;ire two 01' nrorc ]~ :~r t i e \  c l t , f r ~ ~ t l : ~ ~ ~ t s  in :II I  ; ~ c t i o l ~  
of trorcr :IU d])1~':11 by It~ss than tllt, \I 11ok il111nl)er of ~ )e r t i r s  
cannot be sulq)ortetl. although they l h ~ t l e d  scw'r;~lly If the 
verdict is agzlinst all, the judjimcl~t inmt ~lecwsi~rily be 
against all for the wlrolr snnl found i l l  (l:1111:1ye\. I)oirl!cll L .  
Sl t i~lrls ,  371 

6. Where there ~h :I joint jwlgn l (~~~t  :lgi~iust t n  o t l ~ f o ~ ~ d : ~ ~ l t s  ill 
the court brlo~v and onr 01113 nl)lw:lls, tllck :t]~l)e:~l will be dis- 
nlisstvl on nlotion. IIO n1:lttrr \ \ l r ;~t  strl)s 11;1\e been t:~lien in 
the cause ~ f t r r  the filing of thr :11q)e:11. S'ttzitlt v. C'rlt~iciti~/- 
I l ( 1  t u .  460. 

7. 011 an  iil)l)r:~l frout the jutlgincnt ot :I jn\ticcl ot the l)ewe. i f  
the defe11(1:111t (Ioes not p1e:lcl. so t h r t  :In issue, nlay be n~iatle 
up, the court mirj rrnder judnr~ent  (.ither wit11 01' withont 
the vertlict of ;I jury. Rniizwetr. I .  I l fo'<l~trir .  1CO 
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ARREST. 
1. Thr. Iwwfulness of ail a r res t  does not dellend 11l)on what an  

officer says, but upon the  :rutliority he has to ~ n a l i ~  the :~rres t .  
X e e d s  1. .  ( 'nr?.o' .  298. 

2. A ile1)uty of a sh(~riff  is  so f a r  I~ountl by 1)recel)ts in the hands 
of his princ~ipal thilt n r i t l ~ e r  he nor his 1)rincipal is li;ll~ltr to 
:111 action for  false in i l ) r i sonmts~~t  ill tlctaining ;L 111;1ii in 
prison. arrested u])on ont7 11rocess and disch:~rged on that .  
\\-hen ui~otller r:llitl ~ ~ r o w s s  is ill the  hantls of the  p r i n c i ~ a l .  
1111 n-hich htl \\-;IS s~1bjec.t to a r r e s t :  and this. ;rlthonyh neither 
the dellnty 11or the  pt2rso~i :1r1'estecl 1<11e\r t h i ~ t  the sheriff 
had such procws. I h i d .  

1. The  action of i t a . ~ m ~ ~ l i s i t  is :I l ibi~ral  action. a ~ r d  \rhcrc', by the 
obligation of justice N I I ~  oq1lit.v. the defendant ought to re- 
fund money 1):lid to  hiin. the  action \\-ill be sustnincd: but 
\rhere hc may. with n good c.o~lscicnce. rec,eire t he  money. 
and therr  n-:IS 110 f rnnd or ~ m f n i r  practice used in obtaining 
it. though it \\-;ls I I I~II ( , ! .  he ( ~ ~ ~ 1 1 t l  not h a ~ c  recovered 1)-  
I;n\r. it cnnnot be rt1(~o\-(>r(~d b;rcl<. Xitchell z.. Tl'ull;tr. 243. 

2. T h o ~ ~ h  John Den, l1y fic.tion of 1:1\r. rn:q- be t h c b  ostensible 
pli~intiff in a n  ac+iou of r jectint~nt.  the c.onrt \rill not suffer 
sneh n fiction to  n-orlr ;In injury to  the  p:lrtic's rr;llly in- 
terested. I h i d .  

BAIL. 



BAIL-Con tit! ccf~rl. 
3. If the  Iwrsoiis :~ l legc~l  to Ile b ;~ i l  wish in any n-uy to : ~ r o i d  

the bond tl111g imist l~ le ;~t l  I IOI I  (.st frcc~trtttr. Ibirl. 

6. A writ  \\-:IS esec:l~trd 011 A i11i11 1%. ;u~i l  the  sherift' took from 
tlirm a 1)ond nit l i  :I coiitlitioii "r11;lt if the  above bounden 
A and B do lnnlrc their ~ ~ e r s o n : ~ l  : I ~ J ~ K ~ : I I ' : I I I ~ . ~  before the Jiidge 
of the  Superior ( 'ourt  of I , : I \~ ,  cbtc.. t l~e i i  ;~ i ld  there to :uis\ver. 
etc.. : n d  t h e w  to :lbirlr the  jnclglile~lt of the wicl court. 
and not dclmrt the  s:liiie without le:~\-e tirst had and obtained, 
:rncl i f  the sttcnrities sh;111 \\-ell and truly dist,hargc theill- 
selves a s  special bail of tlicl said -1 ;111cl R ,  then the  oblign- 
tioii to be void, etc." Alf l i~r \ \ - :~~ 'ds  :I uril. [ ~ i m .  was  entered 
as to A ;111cl a judyment olttuintxl ;~g : t i~ l s t  R :  Hcltl, tha t  this 
bond did ~ i o t  constitute .\ tlw I~ni l  o f  Ti. I~rccrll~rtr~st 1.. B r f c i n ,  
4!)5. 

BANKRUPT L d V .  
1. To  a\-oid :I plea ot  n d i ~ t  barge rultler the b,rnlirupt 1 2 1 ~  the 

l ~ l a i i ~ r ~ f l  111ust shon ,  i ~ o t  ~ i l r rc~ly  :I n i~s t :~ l re  or omisiion in 
making the  inventory on t h e  petition of t he  banlirul~t.  but 
a f r : l i idnl r~~t  and \villfnl c o ~ ~ ( e : l l l n w t  Sat11Te) c 1 h ' t t~ f l11-  
tcootl. 123. 

3. Where :I iuarriape settl~blneiit had brc~ii m ~ d c  on ;t wife. and 
the  hncl~;rncl nfter\v:~rtls obtained :I certificate of banliruptcg 
and did not i i ~ v c i i t ~ ~ r y  tllc 111'0j1rrtg so scsvured. : ~ n d  where 
it nplwnrrd. :rlco. tha t  t he  111:rrri;lgc se t t len~f ,n t  b:ld not been 
properly register't~d. iiild n-as tlierrfore void :~gaiilst creditors, 
hut it did iiot :ll)pclnr th:tt the  huslwnd lmew of this dcfec.t in 
t he  registr:rtion, or,  if  he  did. w : ~ s   are of its operation in 
l aw:  Held. t1i:it 11c cv~iltl ~ i o t  hy the court 1x3 dec1:lred to Iinre 
been gnilty of :I f r :~udnlt~il t  co~~c.c~nl~ucllt ill r(.g;~r(l to snc,h 
prollertg. Ibitl. 

4. As u certificate of ba11Brul)tc.y m:1y he  lentle led in a11 vonrts. 
i t  may b~ i~npe;~ched for f raud in :in$ c,ourt ill n-hich it 1rl;Iy 
be set u11 :IS :i bar. S. 1' .  I lcf l r~o~c.  139. 
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COT'ENAST-( 'OH~~II  l ied.  

2. Where the nferrl~iir!~ of a Irc~rd ill :I ~o\-clial l t  is to be eq)lained 
by n custom, the  cus ton~  must be proved to be so general t h a t  
the  p ~ r t i e s  to  t he  contr:lct nllist be ])rf?sll~ned to hilye refer- 
(wee to it. Ibitl. 

3. Where a 111aintib dec1:rrcs ulmn :I sl)ecitic covenant -undw seal 
to do :I work in :I c.ert:ri~~ time. he c.nnnot reco\-fsr for the  
1)ricr stipulated in t ha t  colitract, unless he shows he  has  
gc~rformecl his \v<~rli n-ithiu t h r  t i ~ n c  contr;\cted for. Dn) ,~e to~ t  
1 . .  J I ~ ~ I I ,  421. 

DAMAGES. 
111 actions of rresl);lss for the  tltlstruc.tio~~ of 1~rol ) t~r ty  the 1)roper 

measure of damages is  t h r  r;rlur of t he  property tlestroyed. 
unless thtx trespass is conm~itteil  w a ~ ~ t o n l y  or maliciously. 
x h e n  the jury may. if they think proper. give vinclii$ive 
~ : I I U : I ~ ~ S ;  bnt t ha t  is :I m:lttel. for them to dt,c.itl(s ; I I I ~  not for  
tilt, corlri. I l~~// i(~ 1.. h011 i t l ~ f ~ ~ m u i ~ .  2:3(;, 

DEED. 
A deed of t rus t  for land. \rhi(:ll I I : ~  no c~ol~sidrr:~tion t,sccy)t tha t  

t he  land should be sold for  tlie 1):1yment of i lel~ts for which 
the  b a r w i n r e  was  bound a s  surety. will not o l~e rn t r  ;is a 
harg:~iu nntl sale. Jncl<so~l 1 ' .  l i t r ~ ~ ~ l ) t o ~ ~ .  457. 

DET'ISE. 
1. A, in 1817, devised us follows : "I give to niy son 1 the t rac t  of 

land 111. I I ~ W  lives on, hut if hc sliould die n-ithout :1n heir 
the I;~ntl then to bc divided b r t w t ~ ~ ~ i  m y  two sous A arid W": 
Held, t ha t  the linlitntion was  too Iwnote. t h e  devise to I 
creating i111 estate' tail, whitah by onr ac.t of .isseinhly i s  
cor~r-ertetl into n fee simple. T ~ c o t h c i ~ l ~ l  r .  lmzfieltl. '75. 

2. A ilerised ;IS f o l l o ~ s :  "I give to  1113. sai(1 son Thonias :rnd my 
daughter I'ntsy, who was  also born before I ninrrird her  
mother. and is 11o1v the  wife of Chnrles Rrite. ;rll the  re- 
ruainiiig pa r t  of niy land. to  be rclu;llly divided in f re  si1nl)le" : 
Ifr'ltl, t11;rt ~ ~ o t \ r i i l ~ s t ; ~ l ~ d i ~ l i .  this tlt~.l:lr:rtion of il1t~itinl:rcy. 
it \\-as conrlwtent for those \\-hi) clnilnetl a s  heirs of L'ntsy 
to show that  she  n-us born in  l;r\\-ful wetlloclr, and tha t  this 
mistalien tlescril,tioii in t h r  will was  controlled by the  other 
more certain tlrscription. which iclwtifietl her as the  deviser 
intended. E11i.irlphau.s v. ('ccrf~cri(~ht. 39. 

3. If  she were illei.itini;~te, her brother Thomas, who w:rs a 
11;1st;rrtl, c~)111tl ]lot iullc,rit fro111 110 Iocitimatt~ tlnnghter. 
Ibid. 

4. S o  l ~ r t  of ;I tlescriptiolr is to 1)e ;rrbitr;rrilg r r j c c t d ,  bllt cvery 
pnrt of i t  is to be res1)rctcd. :uid especially when a person 
can be found a~lswer ing the  ~ h o l c  drsrri1)tion. But when 
therc is no such llersoli, and ~ v l l ~ r e  the will o r  other instru- 
ment describes the  11nrty in several distinct l)articulnrs, by 
some of which t h a t  person may be entirely kno\vn fro111 all  
others, then a mistake in solve other one of those pnrticulars 
will not defeat  t he  disposition. Ibirl. 

5. A. in 1791, devised a s  follows: "I lend nnto B. W. all  t he  
landc: I on.n in Conehoe Island, c t c .  tlnrinx his na tura l  life, 
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DEV1SE-('ottti1! 11ct1. 
and after his death I give thcb above-~nentioned 1:lnd to his 
heirs la\\-fully begotten, to them and their ht~irs f o r f v x ;  
: I I I ~  in IYISC he shonltl c l~r  I\ 11hor1l n Innful issue of his body. 
t11~n T 1o11d the ; I ~ ) o \ - ~ ~ - I I I ~ I ~ ~ ~ ~ I I O I ~  I : I I I I ~  to hi3 brother 11. W., 
tltc.." /.'oil, 7.. ITh ttlc 11. 133. 

ti.  l ie l t l ,  that the words I ~ t w  nsctl. "heirs I;l\rfully brgott~ii," 
11 rro I\-ortls of l i ~ u i t : ~ t i o ~ ~  :111cl not of 1)nrc.h:lse ; that B. W. 
therefore took a n  cs t :~ t r  t:til. \\hi111 by the act ot 1 3 4  \\--as 
c.onvcrtet1 iuto :I f w  \iiril)lc. ill111 tlii~t the r r n ~ ; ~ i n d e ~ .  over \vus 
void. I h i d .  

7. Ilcltl. also. t l ~ t  tlit. \\ortls "to tlirnl :rntl t l i ~ i r  heirs." super- 
xddctl to the \\-or119 "hi\ I~eir.; I:~\rfully I~egotten." did not 
:~ft'ec+ this c20n.;truction of the devise. IBttl. 

N. .\ tt'st;ltor tlcvised cvr1;lin I;~ntls to his wife during lier wide\\-- 
11otnI. il~ltl :rfter Iirr nr:lmii~gt~ or (Iei1t11 to his wife's heirs by 
cons;ulguinity. \\-it11 tllv csc.ty~tion of one sister. E1iz;lbeth. 
'I'htb wife was preg11;111t a t  t l i ~  time of ~ualiing the will, 
tlioug11 unla~o\\-n to tlrc. tc1st;ltor. -ifter\v:lrtls this el~ild was 
Imx. :111cl tlictl in tlw lifcti~nc of its ~not l~er .  'I'l~c n ~ o t l ~ e r  then 
dietl, learing I)rotl~crs :r~?tl sisters. 11cr only heirs : Hc7d. that 
ou t l ~ e  birth of the c.lriltl the ren~:ii~icler rested in I~inl, to the 
c~sclnsiou of t110 I~rotlirrs ant1 sisters of the wife. :lntl on his 
tle:~tl~ vested in his Irc>i~x a t  1;1\\-. 1l7t~tl;i?t.s r.  I y ' 7 f 1 1 ~ f .  274. 

1. Where on :I 1)etitiou for tlo\\c,~ 111 the ( 'o~inly or Superior 
Court. t l ~ r  ,jury 11;lve ~ n ; ~ t l c  :I rcyort : I I I I ~  th;lt rt'lmrt is con- 
firmed. the heirs txnnol : ~ t  ;I snbseq~~t~nt  ttwn till. :I 1)rtition to 
set ; ~ s i t l ~  this i~ l lo t~~ren t  of tlo\ver. Norc.c~c. 1. .  H O I ~ W X ,  247. 

2. If thwc I)(, crl'ors i l l  tlir :11lotn1011t the ~.ctlrcss. i f  :111y. is not by 
petition. I b i r l .  

2. A  lain in tiff i l l  ejet+n~eut ii: eutitlt.tl to a verdict if Iir WII show 
:r \ \ ~ o n g h ~ l  possessioil in tht> tlefendnnt of :my pilrt, 110 ~nilt- 
t n  hen- s1i1;111. of what he cl:tin~s in his tleclm.:~tion. Ib i r l .  

2. Wlrere. i l l  ejet+n~ent :rg;~inst ;I te~r:lnt, :I prrwn co~iic~s in nlid is 
:~rl~nitted to defeutl. 11lM)ll his ;~ f f ida~i t  "tllnt the premises in 
dispute were I~is. that tlir tenant alleged to be in possession 
\\-;IS his ten:~nt. antl that he w i ~ s  the landlord of the premises 
suet1 for." it i.; not ncceswry for the 1,l;lintiff to prove that 
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ESTOPPEL. . 
1. I t  is ail infleaihle rule t h a t  whencrer both parties cl:~inl under 

t he  s ; m e  person, neither of theni can deny his right, and 
then. :I< hrt\veen thenl. t he  elder is the  Iwtter title mld must 
11rer:iil. Cillircm T. B i r d .  280. 

2. .I s t r w t  in ;I t o \ r i ~  o r  ir~ry othtlr hiqh\vity. t11i~n~lr  no\\ dedicated 
t o  t h e  use of t he  public.. ~r iay  have been m ~ r l  prohnbly was  
o n w  the  ~ n l ) j t ~ +  of 1)rir:rte l)rol)rrty. :rnd therefore t he  ordi- 
~l:rry tloctri~rc of estolq)cl will apply to it. Ihirl .  

EVTDlCSCE. 
1. T h e  testinlony of :I ~ ) i ~ r t ~ ~ f , r .  uot ;I party to t he  record. I~I:IJ be 

introduiaetl 11y the  1)lnintiK to  1)rove tha t  t h e  defendant was  :r 
luenil)t.r of the  firm :urtl t h : ~ t  footls wert. tlelirrred to  the111 by 
the  plaintiff. TT7n.shiircl r. Wriqht. 1. 

2. On the  trial of i ~ n  i~ltIi(*fnr(wt nntler the sttttute for fornic:~t~om 
;rnd :rthlltery i t  is not necessary t o  show by tlirect proof the  
.ictu;~l bedding :lll(l co11:rl)iting ; i t  i~ snfficient to  411tnr circum- 
ct:~nc.es f r ~ l r ~  which the  jury nxry rrason;~hly infer t h e  guilt 
of t h ~  partre.: S I l ' o t rd .  23. 

:!. Whcr r  011 hnc.11 ,I tr ial  ;I witness tc.itified t h a t  11c went early 
one nro~.~t i~rg  to  the  Ironsr of one of t he  (1efmtl:rnts. :nld on 
knoc%i~r:: \\:IS. ; rf trr  snnie Iiesitntion. :~tlmitted by the  other 
tlefent1:111t. the. fenlalt.. u h o  rnme t o  the  door wit11 her frocli 
on, but unfastc~rtvl : tha t  t he  m:rle d e f ( ~ n d : ~ ~ ~ t   IS in the  o n l ~  
I ~ e d  in t l ~ e  roo111 : tha t  t h r  uhocq of t he  female \ rere  near the  
11e;ul of t l r ~  Iwtl. ;tntl t h r  I ~ t l  s e e ~ i ~ t r l  to  11e w r y  much 
t u ~ r ~ l ~ l r t l .  IT( l t l .  t h t  t he  judge (lid right i n  refusing the  ill- 
htructiolr. 11rayetl for  11y the  tlcfrnd;rnts, tli:rt there  was  )lo 
e r i d n ~ c  e fronr wlricl~ the  jury ~ n i s h t  infer t l ~ e  criminality of 
the  defe~~dirnts .  171id 
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la .  111 c.ivil c:rses the  gc~llrr;rl rnlc is tha t  unless tlw c k l r : ~ c t e r  of 
t l ~ e  1):1rt>- 116, put clirrctlg ill issue 1)y thc. n:~ti irc of t he  pro- 
cretlir~g. ovicl~nce of his c l i :~r :~ctcr  is not : idmissil) l~.  I b i d .  

1 6  In  :rn :action for  n ~ ~ ~ a l i c i o u s  11rosvc.ntion. in orclrr to rehut the  
i ~ ~ ~ l ~ u t t ' t l  11i;rlic~c~ t l ~ r  clefe~itI;int I I I ~ I ~  show thilt III? 11:1cl cori- 
snltetl con~rsrl  Itw1m~c1 in t he  1:1w. upon :I full  ;mcl fa i r  state- 
nirnt of nll tire f;rcts of the  case. :md acted nccordiw t o  his 
;~tlric.e: I I I I ~  i t  is inconrpetent f o r  hi111 t o  p ro re  t h a t  h e  con- 
snlted 11-ith ;m unprofessio~li~l illan am1 followed his :lclrice, 
in order to s l~ tn r  t11;rt h e  :1c'tec1 ho11tr fitlc rind without malice. 
17ji11. 

18. To  i m l ~ r ; ~ c , l ~  t h r  c,redil~ility of :I w i t n ~ s s  I)>- 1)roring t h a t  he 
s \ ~ o r c  tliffrrenllg a s  to ;I p;rrticnli~r f;~c.t. on a former  tr ial ,  
it is not I I O I . P S S ; I ~ ~  t11:lt t he  impe;~chi l~g witness should be 



nhle to s ta te  all t1i;rt rlir impeached witness tllen tlrposeil t o :  
it is  snfficient if he is nble to  prore  the  re1~1gi1;11lc~- ns to the  
p;rrticnl:n. f;lct \\-it11 1'eg:rrtl to  which it is dlei.c\tl to exist. 
Er71c.nt.d~ 1.. S1177ii~rrri. ::02. 

I!). Proof of the llnntln-ritiiis of :I suhccriI)ing witnc\s to  ;I deed. 
w l ~ o  reqidec out of tlie 9t;rte. ic: sufficient 1)roof of the execu- 
ti011 of tlie dccrl / h i d  

20. TT11t.rc :I \vitness 1i;rs I I I V I I  cs;rmintvl on one sidc. i t  is not con -  
petiwt for t he  oppnsite 1):1rty t o  introcluc~ e~id~111.e  to s h o v  
his 1)i:rs. feelinq o r  pn~'ti;rlity tov-urds tlic person introducing 
hini, nnlcss tlic \vitncss 1i;ls 11cen ~)rer ions ly  cluestionril h i ~ n -  
self :is to th:lt ~)oii\t. / h i d .  

21. Where  e r i d r n c ~  of i i l ~ . o n s i s i t ~ ~ ~ t  s t : l t tL~nr i~ t s  of :I ~vi tness  is intro- 
duced hy t l ~ e  nclvcrst~ l);rlTy. it is  proper to  perinit t h ~  lmrty 
who c;rlled the  17-it~~rss to prove ot11t.r s t n t e ~ ~ ~ e n t s  confor~ning 
to  the  testinrony given 011  the  trial. S. 1.. Grnr!rc3. 324. 

22. And the  witnew .rtt.lcketl 111:ty 11i111'c~lf he examined on tha t  
point. I h ~ d  

23. Tn n cnse of Iionlici(1e testii~roiiy to llrove t11:rt the  prisoner's 
wife 11:ld I )PCI I  in the  1i:lhit of ;tdnltery with t h e  deceased, 
not t h t  hc r;rucht them in the  :I(+ of adultery nt  the time 
of the  hoinic~itlr, is not :iclmissible, hec:lusr. if ndlnitted, it 
does riot estenmlte t l ~ r  o f f ~ n ~ e  f1.0111 11111reler to innnslnughter. 
LY. 1.. p~07i11. :;:!I), 

26. In nn nctio~l for  n sl:ire. n-here :I cllild rlninls on the ground 
t h a t  tlie sl:lrc n-as put in his posswsion by his 1,nrent. i ~ ~ d  
t h ; ~ t  t l ~ e  prrcii t  :~f ter \vards  diet1 intestate without resumillg 
t he  possession. pritlcnee of t h e  tlrel;~rntions of the parellt 
ni:itle ;~ftc.~.  t he  ~ossess ion \r:rs tr:rl~sfel.rril m ~ t l  not in the  
presenw of t he  c41ild. t11;lt Ilr 11;1el lent :lnd not giren the  
sl ;~ve.  is inn11n1issil)lc. Coic.n~r I . .  1'1cc7,~t~.  4%. 

27. W11e1.e :I p:trty w11o \v ;~s  e n t i t l ~ d  to the  posseskion of deeds 
i~lert,ly st:rtes on :~ffi t lnri t \  "that  11e iliil not 1<11o\v w11;lt had 
I)ec~nn~e nf t he  origin;rls. ; ~ n t l  t11:lt 11e 11:1il made due inquiry 
for  tht.~lr and \v:ls 1111;11)1p to obtain them." this is not sufficient 
to entitle him to  introitace c,ol)i~s. lfrrt~rrtl  I.. H u n t e r .  464. 
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11. Wllere t l ~ c  slieriff's tloctl is ail :rnc.ie~~t one : ~ n d  p o s s c w i o ~ ~  11:ls 
I)cw l~r l t l  untlrr it. ;I ])res~irnptioll of a s;rlr mxy ; r ~ i s e  from 
the  m i t e n t s  of t he  tlecd. IbirT. 

13. A sheriff can~ io t  apljly ruoliry in his hands. whic.11 he hns w -  
lectecl o11 nn execution in favor of to the satisfaction of a n  
escyxtio~l i l l  his 11nnils ;rg:~inst R. though i t  s r o i i s  Iir may 
lery : ~ I I  execution on Iiioney in tlir possession of the debtor. 
ti'. 1 . .  Zcrr. 94. 

1% W11err :I . j u ~ l g ~ ~ l t ~ ~ i t  a1111 r s ~ c u t i o i l  fro111 ;l justice were for :L 
cer t :~ iu  sum :1nd cmts.  :11lil for n-:rnt of goods and chattels 
t he  r s r c l~ t ion  v n s  leried on 1;11~ils. ;rnd returned, as  by lam 
directed. to t l ~ r  Countj- ('onrt, and an  order for  ?:eiiditio~~i 
c .~ .po~ i r i s  to issue. etc., rind the  cen t l i t i o~ i i  c.rl)o~icls directed 
th r  sheriff to le ry  auil sell f ~ ~ r  t h r  : I I ~ I I ~ I I ~  returned by the  
justice. and also f o r  i t t t cws t  oil t l ic  frtsticc's jitd!/itzct~t: Held. 
t h l t  the  csec.utio~l \I-:-as not valid. eren ns to the  purchaser a t  
t he  eserntion snle. Collnis  I . .  VcI . cod .  921. 

14. .In r\ecntion C Z I I I I I O ~  rr(quire t he  collrction of interest. when the  
j u r l a ~ ~ e u t  nlmn which i t  is issued tloes not give it. Ib id .  

1.5, K11er.e a judgneii t  is r eco~e red  by :k sheriff, ant1 the  execution 
tllrreon is issued to  him. any sale 111:lde by him under such 
esecut io~i  is :~ l~sc~ ln t r ly  void and vests 110 title in the pur- 
ishasel'. 17) id .  

It;. Articles of [ ) e r so~ l :~ l  pro11crt~-. sold iuitler e s r rn t io l~ .  must he 
:rc+u:~lly ~ r r s a n t .  but they need not Ile literally in the  sheriff's 
11nutls 01. clirectly under his 11:inrnlr.r: it is suficieiit if they 
nrc. i l l  s11c711 :L situ:ltion tllnt the  I~iiltlers ccnu see t l ~ r n ~  2nd 
11;lve a n  opportunity of e s i ~ m i n i ~ l g  their  q u ; ~ l i e -  :~nd  wliie.  
JlcSeclc?/  1:. I lnl ' t .  492. 

1;. T7pon the f;lc.ts stntetl in wi(1rnc.c. t h ~  com't sllould ilistruct 
t h t ~  jury. if the;- beliered t l ~ c  cvidrnce. :IS ;I mntter of law. 
t11:lt such f:lcts (lid or dill not m;rlre t he  ~ ~ r o l i e r t y  1(7gn11y pres- 
ent.  'I'lie court shoulil not le:~r-e t l l :~ t  co~~c lus ion  to the jury 
:IS :I 1n;lttcr of la\r. 111irl. 
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+ 
EXEC'T.Tl OSS-~'<~tltitc/(c~tl. 

19. 'She s : ~ l ~  must Iw c.orrdurtet1 in s11ch ;I I I I ~ I I I I I P ~  tha t  1~v~1 .y  l)er- 
son \vho Ill:I7 I.OIIIP 111) I~efore t he  iirticle is . l i~lo~~livtI  tlo\vn by 
tlie :ru(>tioneer I I I : I ~  s i3e :111tl t~x:ri~~irle i t ,  S I I  ; I S  to ( ~ I I ; I I I I ~ ~  11i1r1 
to Iwc.or~~e ; I  I ~ i~ lde r .  i f  1111 (~11noso. I71id. 

FORC1RT.E I3S'SRT .iSn nErS.\1SEIi. 
1. 111 :I c;rw of forcihlc entry ;mt1 tltlt;ri~~ckr ; I  m:~gistr;rte h i s  lie 

right to :~~x-ar(l r rs t i tn t io~l  n~ r l r s s  t h r  jury have found hy 
t i lr ir  verdict t h a t  t he  ( T I I I I ~ ~ ; I ~ I I : I I I ~  I I ~ I ~  S O ~ I I ?  P S ~ ( I ~ C  i l l  t h r  
Imid. ('ither ;I f r r r l~o ld  0 1  for :I term of y~: l rs .  ,q. 1 . .  . l i ~  
/?P~.s. 1.7. 
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2. 'l'l~e granting 1j;rrt of ;I deed is not ;I\-oitltrl 11) :I defect in the 
t,sc c q ) t ~ o ~ ~  : I)nt tilt, exception itself beco~neq inetfectunl thereby 
; ~ n t l  tllc. gr :~nt  reul;riu+ in Sorcle. Ihirl. 
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G17ARASTT- f 'o ic t i i~  c~ctl. 
2. I.:ven if t l ~ i s  n-ere ;i cw~ltr:lc.t n-itllin the  s ta tu te  of frauds.  Rev. 

St.. cli. .jO. src. 7 0 .  it n-onld not he requisite t h a t  t he  \ v i t t e u  
I . O I I ~ I . ; I ~ T  <lionlil se t  forth the  ];articular consideration: h u t  t o  
t l ~ i s  i .o~i t~ . :~ i . t  t l ~ e  \ t ; ~ t u t e  tloes not :~pply.  I t  ii: ;L debt of t he  
t l e f r ~ ~ i t l ~ n t  l l ims~lf .  : ~ r i s i l ~ g  npon :a new and original mnsid- 
c,r;~tion (if loss to the  111:lintiR' and Iwlefit to  tlie defendant 
b~ inrails of the  contract Iietn-eel] these lxirtit~s. 17)irl. 

::. Sotn-itlisti~niling gross ~~egl ig twcc in t he  liolder, tlie gu:ar;ulty 
n.ill I)e co~itinued o r  revired 11$ a nen- ]1romistL. illadc with 
; I  full k~ron-lmlge of the facts. Ihiil. 

4. 'l'lle ( ~ ) ~ i t r i l ( . t  of ,ql:irilnty is  not like t ha t  of e ~ ~ t l o ~ ' s e ~ i i e ~ i t  in 
t h r  str ictnrss of t h r i r  coliditiol~s to be o1)serred o r  in the  
tmsequflicr  of their  1iono11~erv:lnce. Ai guarantor is not dis- 
1.1i;r~getl sili11,ly hy the  negligrncr of tlie other party.  liut he 
i~rnst  :11so sl io~v ;I loss 11y i t :  if a pnrticulnr loss, he is exon- 
erated [ I J , ~  trcirto: if no loss. 1 1 ~  rtwniiis liable for the  n-hole 
11fW. I h i d .  

r-Iomm)I~:. 
1. Xotliinc I ~ n t  f i~~ t l i ug  a ui:~u in the  vel'y act of adultery (~111 miti- 

gate tll? 11o~11icitlr fro111 niurder to ~n:in~lnngliter .  ,\'. v. Jo111t. 
:',:;o, 

2. \ - o l ~ u ~ t ; ~ r y  t l r u ~ ~ l i t ~ ~ i ~ ~ e s s  n-ill not excuse n crime ccili~lnitted by 
;I 11r:iii. other\\-is? siine. IT-hilc acting under its influence. 
Ilijll. 

::. I t  is l)erf('c.tiy'settl~~cl rll;~r,lio \vorils or gestures. 1101. :niytliing 
less t l ia~r thtS i ~ ~ d i g l i i t ~  to  rh r  prrson of n batrery. or mi as- 
s;lnlt. nt tlic 1~;1st .  will e x t ~ n ~ l i ~ t ~  n killing to iiianslanghter. 
'1'0 cwilstirnrc ;111 ;~ssnul t  rhc~rr  ~ i iu s t  I)e nn attempt o r  offer to  
t i  1 o n  i t i i  s t i i i  1 i s t ; i .  A". 1 . .  B ~ l r f i ~ l d .  3-24. 

TTThere ;I tlced from n h u s l ~ i ~ ~ ~ d  ; ~ n d  wife for t he  real estiite of the  
\vife 11:1il on it only the  Pollon-in# certificntr from the  Clerk 
of tlrr County ( h u r t  a s  to i ts  esecution, to  wit  : "The l ir irate 
( ~ x ~ n ~ i ~ i a t i o r ~  of IT. 7.. ~ v i f e  of .J. C. .J.. talien by Charlrs A. 
IIill. ; I  me1111)rr of tlir court. which I)eing sntisf;~ctorg. i t  is 
onleretl to  IN= ~?coriled." :111il siglled 'T. .I. Hill, J.  P.." illld 
:I 1)1~1of of t he  esrcntiou of t he  cleecl l)y tlie sul~scribing wit-  
ness ant1 ;In order of registr;ition : Hclrl. t ha t  t he  interest of 
tlir I\-ife in tlrr 1;11!tls ditl not pnss. .Joiics I.. 7,clris. TO. 
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3. In  an indict~r~ent for a c.~pit:rl offense. the court I I : I I ~ I I ~  pre- 
T-iously ortle~wl one hunclred tales jurors to be sumu~oneil. on 
the trial the. origi11:11 p:ulel w:lr fir5t perused and e\rh;lusted. 
:rnd the court thcn dirrctrrl thirty-six of the tales jurors to 
be dr;~\rn. and, thew k i n g  exhausted by challeiige~, directed 
thc. ren~:~iriine t:~lp\ jurors to be dmwn, the prisor~er a t  t l ~ e  
tiiric m:~Iii~rg 110 ol~jection: H ~ l t l .  that there \ r ; ~ s  110  (TIY>Y in 
this nor gron~id for n new trial. S. ?-. Bash. 3.7. 

4. AII indictnrent for murtler which charges t h t  the ho~l~icidc 
w s  colnmitted mi the "tlrc,fltlr clap of , i~ig~ist ."  i~ibtcwl of 
the tic.c.lftlr dny of August, is good, if not a t  c.om~non 1:ln.. yrl 
:it least under our stntntc. Rrr .  St.. ch. 35. wc. 12 S 1 . .  

Shrphri-d. 195. 

.7. A11 ortler of ren~or-;~l, directing that "the trirrl of the I)lwecu- 
tioil shall be re~aorctl." etc.. is sufficient \vithout directin:: 
further that "it col~?/ of tlir YE COT^ of the sili(1 C:IUSC h e  I Y  

~l~ored."  etc. Ihir7. 

6. In an indictineut for iuurcler, if the time stated be anterior to 
the indictmeut. it is material and only rn:iterinl in one rr-  
spect. niltl that is that the (lay of the de:~th, :1s Inicl, is n-it hi^^ 
a ye:lr :lud :I day of thnt of the n-ouirdillg. Ihitl. 

S. In  an n c t i o ~ ~  for I;~rcenp the goods :rllegcstl to Ijt. stole11 nlny it,(, 
described bj- tllr names hy which th?y :lrr 1~11o1rn in trade. 
nrrd the wure 1)riilciple esteuds to articles known hy p:rrticn- 
lar Ir:rnles in :rll the arts. pursuits nnd e~~iployu~ents  of life 
S. I.. ('l01.1<. 23 ; .  

10. Where. on the I):~ck of n bill of indictn~ent. t l ~ e  clerk of the 
court 11:ts yertified that certain witnessc.; were sworn ant1 
sent to the gr:lild jury. that is sufficient rridence t h t  thci 
bill \\-;IS sent to the qrillld jury. S'. v .  Po11i11~. 407. 

11. Where the jury. on :I trial for homic.itle. state t h t  the //vis- 
O I I ~ I .  cct t l ~ c  bco. is guilty. a ~ i d  the clerk, il l  revording the rer- 
dict. calls h i n ~  t l ~ e  priso?ic,r. clt tlcc bnr., this is snfticient eri- 
dence from the recwrd to sho\r t11:1t t l ~ c  1)risonel. w:rs :lrtnallg 
in court \y11(~11 the wrtlict w l s  rende~wl. /bid. 
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3.  To t:~lte :I c.;lse out of t he  s ta tu te  of l i ~ ~ ~ i t n t i o n s .  pleaded in rnl 
:kc.tion of ccs.scc~~~l~sit. the  ~ r o m i s e  o r  :~cli~~o\vledgll le~it  lliust be 
;III  mpress  p r o ~ l ~ i s e  to  pay ;I part icular s u m  either absolutely 
or conclitionnllg. o r  such ;In :rdmission of facts a s  clearly 

. s ~ o I \ - R .  out of the party 's  o\rn mouth. t h a t  ;I certain balance 
is due, from which tho law can implg :ul obligatioll and 
j~rolnise to 11ay: or tha t  t he  parties a r e  yet to  account nnd 
;Ire ~ r i l l i ~ i p  to  ; ~ c c ~ u n t  and png the  balance tllrn i~scert:lilied. 
,~ l lc l~i~ot l  1.. Ilc111rctt. :<o!). 

LUNATIC. 
A g u a r d i m  of :I 1uu:ttic l u : ~ .  115. order of t he  County Court. right- 

fully sell the  person:rl property of his ~ w r d  for  the  payment 
of his clellts. ~ ~ r o r i d e r l  these he no fr:~ntl  in t h r  proceetliny. 
FZ<) I~ ( ( I ' ~  1.. ' I ' ~ I O I / I ~ ) . Y ~ ? I .  : ; G i ,  

1. I t  is no objectioi~ to all :~c.tioll for n1;llicions  rosecu cut ion thut 
tlic 11;il'ty \ r : ~ s  arrested under a w;\rrnnt having no seal, nor 
is it necessary in such RII  :~ction to sho\v tha t  t he  name of 
the  persol1 \~-11o c o l ~ l m e ~ ~ c e d  the  prowcution was  endorsed 011 

the  I ~ i l l  of the  indictment as  prowcutor. Z<l;nf r. slr111~1.. 484. 

OFFICERS 
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2. .\ decree for ~ ~ : ~ r t i t i o ~ i  should sllo~v 011 i ts  f;\ce thc 1);rrticul;lr 
l m t l  to lw clirirletl. ;nld the  l)ort io~i or shnrc nf the  land to 
\~-hic11 e ; ~ c l ~  of i11e temrnts is ~n t i t l c t l .  Ih i r7.  

2. E r ro r  IT-ill not lie for n refusal to 11o11suit. except ill a Pcv' 
c.;rses in n-l1ic.11 the  c ln t~-  is inilmsetl 113- st;rtute. S ? j i i t h  i.. 

A i i i i t l i .  29. 

(;. .\ c.c~nrt of rrc.111~1 11;~s ;I tliscretio~lni'y right to i11irr11i1 its rep- 
ortls. :lt ; I I I J -  ti~lics. I I ~ ~ I I ~ .  [ i t ' o  ~ I I I I ~ . .  ;t11(1 it is t l l ~  1111ty of th(' 
c.lrrl; not si~rrply to rn ter  sl~cli  order of  :rlne~lcl~ilr~it. Imt o c t r i -  

r / l l ! /  t o  t t ~ r i h . ~ '  the' r i i i i ( ' i ~ r l i i ~ c ' i r t  ;I.: tlircvfcrl hy tlitb c ~ ) u r t .  J o i i c . ~  

1.. / , ~ , l i ~ ; S .  70. 
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PXISOS I:OT7SD8. 
1. .\ hl~tlriff 11:rs no : ~ u t l ~ o r i t y  to  tnlie n bond for licepil~g the 

~ \ r i s o n  Iiounds fro111 x IJn'son nrrestetl. unti l  a f ter  IIP lins been 
c.olnniitteil to CIIJSP i ~ ~ s t i ~ l j - :  illit1 :I bond so t:ll<?n is roid. 
~~01~t7lf1111 7.. Yci.r!/, 17:. 

I~ IXOT-~LI ,  or r)mrrorm. 
1. TT'11ei.c. :I delltor removes out of ;I county wit11 i n t c ~ ~ t  t o  cle- 

frmitl his rretlitors, a 11rrso11 n-llo. lmo\ving of such intent. 
hellis 11im 113- ixr ry ing 11im or his property :I pa r t  of the  \\-a)- 
i l l  order to assist hi111 in g('tting O L I ~  of the  rolinty. IJP- 
c.onles bound for his debts (under  our ac t  of Aswmhly) .  
:~ l t l~on ,q l~  he  did not convey the  debtor or his goods entirely 
out of t he  one county into another. Bo(lsc!/ c. I,'uso~i. SfiO. 

2. Where a person who has  r e i n o ~ e d  a debtor out  of :I couilty is 
sued by a creditor. i t  is not necessary t o  show tha t  this 
l~e r son  hnd a k n o ~ ~ l e d g e  of any particular dpht due by the  
debtor. but i t  i s  sufficient if the circun~stances of the  case 
i ~ ~ i l u c e  the  jury to  believe tha t  the  r en~orn l  \vas 111;li1e with :I 

\-ir\v to defraud creditors. Ibitl. 

3. 111 ail action under our act  of Assc~ubly concrrning the f r ; ~ u d n -  
lent removal of debtors t h e  measure of dnmnjies is th r  ;iinouut 
of t he  debt due  by the  debtor to  t he  plnintiff. Ihir7. 

An :~i.tion of r e l~ l e r in  \\-ill not lie. either nt  t he  conln~on I:IW or 
nnilcr our stntute, against ;rn officer who seizes ~irolwrtr- 11)- 
vir tue of a n  execution. JIllcI,cod c. Ontcs. ::ST. 

S H E R I F F  
1. .\ sl~rriff  1nay be nmrrcrtl f o r  not returning process :tt :I trriir 

sul~secluent to  tha t  to nhic.11 the  return should lla\-e bee11 
iwde .  Ha lrorir hi. r. I?<,  trlu t t  tl. 210. 

2. '1'0 ~ w ~ d e r  :L sheriff li:tbl? to nn :~nlercemcnt for im1king a ffxlsr 
return it  nus st alqwnr tha t  the  return is false in point of 
fact. and 11ot fnlsr  ~ne re ly  a s  importing. from facts truly 
stntcd, n \vrong 1ep:ll conc81usion. 1m11it  I . .  Sloori~~!). :',I?. 

TT'lrrre. ullon :III  ;~c t ion  ag:~inst  :L sherig and his suscties on 
his otfic.ial bonil. it ny~1~eart.d t h a t  the  relator w:rs ;I clefeniliant 
in ;I n-rit ilirectrtl T O  the sheriff nncl i l l  his  l~:i~itls. i ~ n d  t h a t  
the  sher ib  ditl not rnlre ;I hail bond. hut .  in lien of t l i~ l t ,  took :I 

ileposit ill Inoiley: fI('lrl. tha t  the  sureties of the  s h r r i f  n e r r  
~ i o t  1i:lhlc. altliouglr tlw said defendant offered to susrrntlcr 
l~ in~s? l f  irnd denlillidrd tlw nloiler of tlw sheriff. ,y. r ,  1,0rr!/. 
41.7. 

4. .I. 11:1ving :I \\-sit served ~ i l ~ o l l  Iiirn. 1)l:lcetl in t he  11:1ntls of the 
sheriff ~ v l m  servc>il the  writ  ;I snul of 111011~y to  tlisc11;rrpc tht' 
tlrbr for  \ ~ l ~ i c . l ~  he wns sued. 1)nt tllc sheriff ncylec+rtl to :I]'- 
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ply it for  t11:rt p n ~ ~ ] ~ o s c  and A \\-as comljelled to p l y  the debt 
out of ot11~1. funds : IIclrT. the  sureties of the  sheriff \yere not 
lmu1~1 to  .\ for such 1legIect. 6. 1 . .  C O I I , ~ .  .il:?. 

W l ~ e ~ i  sl :~l~tlerous words ;Ire uttered tlie 1;11v I I I . ~ I I I ~  fac ie implies 
nl:llicr, csccpt ill ;I case of pril-ileged comfiunic,ation. whirh 
is n-hcrc the  11nrty is : r c t i ~ ~ g  unclrr n tlnty, e i thr r  1cg:rl or 

a 111ora1. ton-;lrils the person to n-honl he malies the  coimnuni- 
(xlion.  In such :I (x se  i l~ i~ l i ce  iilust 1)e p r o ~ e i l  11y the plain- 
tiff. :111d it is :I qnestio~i of f ; ~ c t  for tlie jur)-. .Idcocli I.. 

X U I X ~ I .  3 i O .  

1, A free person of color. n l ~ o  is ~ ~ n ~ l o y e c l  to cnrry ;I pistol froiu 
o w  place to : r ~ ~ o t l ~ r r ,  m d  who claii~is no right to use t he  
illstrunlent nnd has no illtention of do i~ ig  so, does not con~e  
~ r i t b i n  t!ie p r o r i s i o ~ ~ s  of the  act  of 1,940. proll ibit in,~ free per- 
sons of color from 1i;tring a rms  in their  possession witlmut n 

STOCK. 
I n  ~ ~ r o ~ ~ w ~ l i ~ r g s  11111lctr tile ;I(? (Iire(Ti11~ I I O \ V  ( I : I I I I : I !FS ~ I I L L ~  l)e re- 

ci~reretl  for  i ~ ~ j u r g  done l)y s t o ~ k  111 in(.losetl ro11n~ls.  if one 
of the pxrtics ; r l ~ ~ ) e ; ~ l  to the, i'ouiity Conl't fro111 tllp j u ~ i l l e u t  
of the  i ~ ~ : ~ g i s t r ; ~ t e ,  t l lr  c,nse i~ ius t  Ilc trietl I I ~  :I jury :IS in 
otl~clr suits. ;111tl there ( Y I I I  then IIP 110 ohjectioll ~ w e i v e d  to 
; ~ n y  i ~ w , g n l ; ~ r i t y  in t l ~ e  ~ ) ~ o c w d i ~ i ! y  lwforr tlrix n1:lCistrnte. 
Kcc~rtrc!l r .  Jeflt,c!ls. !Ki. 
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4. Wlirre .\, <urt.ty for B, rec~ovcred fro111 I< his (A's) tlrl)t. aud A 
was lo p;ry to R :I debt to which A mas surety. : I I I ~  after- 
wards it I~eing discowrtxd that A \rils surety for other debts 
of R. and it was t11e11 ngrred t11:rt .I should pir>- those other 
tlel)ts, :is we11 as  the first. pj.0 rntu in l~ro~mrt inn to the debt 
Ilc 11:1d owed t:: ant1 ( '  being n cosurety with .\ in the first 
debt. also receirtd ;I cvrtain  sun^ from TZ in discharge from 
his li:tbilit~, :rut1 .i l ~ a d  to tlischargct tlic whole of the first 
tlebt : Held ,  that \vas entitled to rrcowr from C' the sum 
so rccvi~ etl by trim flwn H. Ibirl 

(i. Hut \rhete the surety ~ ~ ~ e r e l y  11;ttl n clcetl of trust for crrt:~in 
~ ~ r o l ~ e r t g ,  a s  an inc lc~~l~~~i ty ,  executed by tlrt! principal. and 
~wglectetl to h r e  it rc'gisteretl, so that the lxopertg was sold 
113- othrr creditors, the cmurety is not entitled. on i~ccount of 
this lnc.hrs, to n1:11<t~ hi111 ~ ~ ~ s p o ~ ~ s i l ~ l t ~  for the w l u e  of the 
p ~ ~ ~ ] ~ c l r t y .  / ? ) id .  

TAXES. 
.\ l t l~ongI~ t l ~ '  ~I('r1i ni;rj- 110t tleli\er to the sheriff an  official cq)y 

of tht* list of t : ~ x ~ t ~ l r s .  yet if 11c proceeds, Irithout such 
ofhriirl list, to collt~.t the taxes. he inrtl his sureties on his 
I)ontl : I I T  boulitl for the ;rn~ount he mry so collect, notwith- 
st,rutling 11c c,onltl uot 11:1\e t.irforc2eil the c.ollection \vithout 
w r h  certific:~te fropi the clerk. S. t .  Tl 'ood~ir le ,  104. 

TOWNS. 
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S. But  the tax for t ha t  11ur110s~. authorized by r11 t~  :1(.1 of 1S11. c.11. 
li4. nlust he laid :~uuunlly.  I h i d .  

TKOT'ER. 
1. Trover will ~ i o t  lie t ' s c q ~ t  for ollt. w l ~ o  h ; ~ s  tlrr i ~ ~ ~ m e c l i a t e  right 

of 11ossessio11 :rt tlic time of tllc5 i.ou\-ersio~~. V i o ' c l t i s o t i  I.. 
W h i t ? .  X. 

2 .  I t  is  not snffieic~lt to sulqmrt this :iction t h ~ t  :rn unwnrr;i~~tnl, le 
illjnry h : ~ s  beell done to his r ight of yrol~erty.  'L'he right of 
prol)erty : I I I ~  tht\ rizllt of i~unledinte ~~osses s io~r  m l ~ s t  hot11 
cY)llc.ur. I l l i t l .  

:;. For  s ~ ~ ( , h  : I I ~  i11,jury t l ~ v  pI:li~~tiff I I I : I ~  ~ w ~ o v c r  iu :111ot11(~r for111 
of :rc.tio~l. I l ~ i r l .  

4. TIIIIS \ v h i ~ e  .i (*lni111r11 11m1rr ;I ~ ~ ~ o r t g a g e  of 11rrsout1I l~ ro r~e r ty ,  
csecntivl I!) . J ; ~ ~ ~ n a r y .  lX1:: .  hut  11ot registered until the  set-  
om1 Jlo~l(l :~\-  of t hc  nes t  .\pril, nnil I:. :I s l~er i t f ,  in JI:~rch.  
1,943. Irrirci :III  ; l t t ; ~ c l ~ n ~ e n t  on the  proptlrty and sold it T\-ith- 
out :illy ortler in the  cause : TTcTd, tha t  t houg l~  R's a(+ i n  sell- 
ing m : ~ g  11:rre h e m  without authority of Inn-. yet .\. being 
entitled only fro111 the registr;rtior~ of his 1nortg:ig~. conltl no1 
n~nint:rin :ru :ictio~l of t r o ~ r r  ngni~rst  I:. Thirl. 

.?. .illy : ~ r t  of o\vnerslril) over ~ ) e r s o ~ i : ~ l  11roperty t:ll;c~i wliicll is 
into~lsistent with the  on-ner's ~ ~ i g l l t  of dominion over i t  is 
e~it1enc.c of :I tonversion. RogarTol( '  I.. T ~ i l l i r c i i i s .  49s. 

C,. l iut  n - h c ~ ~ ~  110 ctct is clout~. \\-here thcrtX is no ~.cfusal  to deliver 
m d  no c.lwi111 of right to t he  1,roIwrty. whrre.  in truth,  t h e  dc- 
ff>11(1:11it is \rlrolly 11:issive. thong11 the  property was  found ill 
11is 111;ssessio11. t l~ i s .  11fr .w. 11ow 110t si~l?. j(~.t  the  11efend:111t to 
: I I ~  nc.t i t 1 1 1  of tl'ortv. I71irl. 

VEXDOT{ .iSn \-ICSDl<I~:. 
TT'he~l :I v c ~ ~ ~ t l t v  t : l l i t ~  :I!! ;~~.tic.lc. 1 1 1  i t i s  r11r1i i.isl;. or  witlr  rtll f a ~ i l l s  

trtlrl d o j w t ~ .  t he  V P I I I ~ I I I .  is 11ot responsil)le for  11ot disc lo sin^ 
; I I I ~  f ;~n I t s  01. i1rfitc.t.: 11tl I I I : I ~  linen. to exist iu the  thin:: sold. 
11111css l ~ i ,  111:tkes w e  of S O I I I C ~  : ~ r t i f iw  or pwt t i ce  to con(*e;~I 
the f:111lts or tlefevts 01. to I I I Y > V ~ I I ~  the  ~~m'r l i ; i ser  from dis- 
c~o\-c~ri~rg  the^^^. ,S)iiit71 1.. . I I I ~ I Y ' I ~ S ,  :;, 

41 .7 



INDEX. 

KARDICSS OF THE POOIL. 
W:trdens of the poor, who are elected by the County Court un- 

der the prorisiolls of the act of 184G. ch. 64, m e  not sub- 
jected to :111y penalty for refusins to accept the appointn~mt. 
,SIU itltxicli 1 . WUli~~ms, 2% 

TVRECIi. 
1-nder our wreck 1;1n-s the iil;rster, owner, merchant or cousignee 

of wrecked vessels or other property has a right to take pos- 
session of them and dispose of them as he may think proper, 
without any responsibility to the u7reck master for cominis- 
sions or in imy other respect. Ethwidge 7-. Jones. 100. 


