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Greensboro 
Greensboro 
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High Point 
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Concord 
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Concord 
Kannapolis 
Asheboro 
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4. A p p o ~ n t e d  1 October 1981 to  succeed Huber t  E. Ol~\.e. Jr.. who r e t ~ r e d  :3O September 1981. 
5. Appoltited 19 September 19x1. 
6. A p p o ~ n t e d  18 September 1981 to succeed Larry Thomas Black who res~pned 30 June 1981 
7 .  A p p o ~ n t e d  18 September 1981. 
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Raleigh 

Smithfield 

Fayetteville 
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. . . 
X l l l  
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JAMES H. GOLD.. .................................................... Carrboro 
RUTH HARRIS GOLDSMITH.. ........................................ Statesville 
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LICENSED ATTORNEYS 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ROSLYN DALE GRAND.. .Asheville 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CY ANTHONY GRANT. Windsor 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  FRED MICHAEL GRANUM..  Winston-Salem 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ALAN W. G R E E N . .  Mt. Gilead 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  THOMAS EDWARD GRIST.. Charlotte 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILBUR PAUL GULLEY .Durham 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILLIAM BLAIR GWYN, JR.  Winston-Salem 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  KENNETH EDWARD HAIGLEK Rockingham 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JOHN STACEY HAIR, JR.. .Fayetteville 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  FREDRIC CLAYTON HALL..  Wallace 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SCOTT GREGORY HALLQUIST.. Cary 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  NANCY REBECCA HAMILTON.. Rockingham 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Avls GOODSON HAMMOND Greensboro 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CHARLES GARY HAMPTON Burlington 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  KIMBERLY TAYLOR HARBINSON Cary 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HOLMES PLEXICO HARDEN Greensboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CHARLES RAYMOND HARDEE .Grifton 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MARY GWYN HARPER Winston-Salem 

PATTI OWEN HARPER . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . D u r h a m  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  RICHARD BOYD HARPER .Fayetteville 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILLIAM PAUL HARPER, JR.. .Buies Creek 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DAVID H. HARRIS, JR. Moncure 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DEAN MURRAY HARRIS. .  .Chapel Hill 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DOUGLAS STEPHEN HARRIS Salisbury 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JOHN MACK HARRIS .Candor 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MARSHA LYNETTE HARTSELI. .Durham 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HADA DE VARONA HAULSEE.. Greensboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILLIAM DUNCAN HAWKINS, I 1 1  Winston-Salem 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JOAN G. MCDONOUGH HEALY. .Emmaus, PA 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CAROL SHIBLEY HEBERT.. Pfafftown 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PHILIP SCOTT HEDRICK Charlotte 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  THOMAS JOSEPH HEFFEKON Charlotte 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  NANCY HELMUS HEMPHILL .Chapel Hill 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  GAIL RIDER HERIOT..  .Asheville 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  BRUCE HEKSCHLAG.. .Chapel Hill 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CHARLES LESLIE HICKS, JR.. Asheboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  RALPH L. HICKS Cashiers 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DANIEL CHISHOLM HIGGINS Orange, VA 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SYIINEY HOUSTON HIGH..  Winston-Salem 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JAMES DOUGLAS H I L L  Winston-Salem 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JOHN KENNETH HILL Whiteville 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  RICHARD ALLEN HINNANT, J R . .  Goldsboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ROBERT MARTIN HINSON Charlotte 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MELINDA J .  HOLLAND Hillsborough 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ROSCOE MAURICE HOLLANL, JR.. .Roseboro 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DAVID E. HOLLOWELI.. Edenton 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  STEPHEN CHARLES HOLTON .Lexington 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SUZANNE MILLIKAN HORNADAY .Concord 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  J I L L  R. HOWARD.. .Jacksonville 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  BEN BURKE HOWELL .Oakboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  LOGAN DOUGLAS HOWELL, JR. Raleigh 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CAROLINE HUDSON Raleigh 
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DONALD E.  HUDSON, JR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Cary 
MICHAEL C. HUDSON . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Durham 
RICHARD L. HUFFMAN, JR.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Charlotte 
FARRELL WARREN HUGHES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Burnsville 
JACK HERTFORD HUGHES, JR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Henderson 
JOSIAH CARL HULL, JR.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Wendell 
PAGE HUMPHREY..  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Warsaw, NY 
MARSHALL RAY HURLEY.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greensboro 
RICHARD RYALS HUTAFF . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Dunn 
PATRICIA ANNE HUTCHINS.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Raleigh 
JOHN H. HUTSON, JR..  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Charlotte 
ROBERTA.IDOL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Durham 
WILLIAM C. INGRAM, JR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Newnan, GA 
GARY CHARLES IVEY. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Jarnestown 
SHARON LEE JACKSON . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Wilmington 
STEVEN ANDREW JACKSON. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Malibu, CA 
RANDOLPH MICHAEL JAMES.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Raleigh 
MIRIAM K. JERNIGAN . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Dudley 
BENJAMIN ANDERSON JOHNSON.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Rock Hill, SC 
CHARLES EVANS JOHNSON.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Charlotte 
WILLIAM STACY JOHNSON, JR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Southern Pines 
KATHERINE FORTINO JOHNSTON . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greensboro 
SUSAN CUNNINGHAM JONAS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Winston-Salem 
MARTHA SHEPHERD JONES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Charlottesville, VA 
ROBERT W. JONES, JR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Chesapeake, VA 
KIMBERLY G. JORDAN.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Whiteville 
JOSEPH DOCK JOYNER, JR.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Farmville 
LORINZO LITTLE JOYNER.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Durham 
GEORGE WILLIAM KANE, 111.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Louisburg 
BRUCE LEWIS KAPLAN . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Charlottesville, VA 
INDIA EARLY KEITH..  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Hillsville, VA 
BETTIE FRANCES KELLEY. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Winston-Salem 
JOHN LACY KELLY.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Lillington 
REGINALD B. KELLY.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Lillington 
SUSAN GAIL KELLY.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greensboro 
STEPHEN V. KERN..  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Raleigh 
MARK CLAYTON KIRBY.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Raleigh 
RAYMOND ALLEN KNIGHT..  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Winston-Salem 
LAURA LEA KRANIFELD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Benson 
ALFRED WILEY KWABLA KWASIKPUI.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greensboro 
ROBERT BRUCE LACEY.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Newland 
MICHAEL M. LAKIN..  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Durham 
DAVID STEVEN LACKEY. .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Lenoir 
ELIZABETH ANNE LACKEY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Chapel Hill 
MICHAEL CORNELIUS LANDRETH . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greensboro 
SHERWOOD FOSTER LAPPING.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Carthage 
DAVID B. LEWIS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Durham 
DAVID 0. LEWIS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Wilmington 
W. ROB LEWIS, 11.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Cincinnati, OH 
KATHRYN HILLIARD LIES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Goldsboro 
THOMAS HUBERT LOCK . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Selma 
VALERIE WATKINS LOFTIN . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Durham 
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......................................... NICHOLAS LONG, JR.. Roanoke Rapids  
...................................... OSCAR GRAYDON LONON, I11 W. Jefferson 

............................................ JOSEPH DAVID LUCAS .Fayettevil le 
........................................... LAURA BERNSTEIN LUGER .Durham 

...................................... PETER CLAY MCCREA.. LOS Angeles, CA 
..................................... JONATHAN BRUCE MCDONALD.. Char lot te  

.............................. RICHARD CAVANAGM MCELROY, 111. .Buies Creek 
............................................ DAVID HOWELL MCGEE Morganton 

............................. DOUGLAS CARMICHAEL MCINTYRE, 11. .Lumber ton 
........................................ WILLIAM HOBART MCKEEVER .Murphy  

..................................................... J.A. MCKINNEY .Durham 
....................................... HAROLD BRENT MCKNIGHT .Chapel Hill 

......................................... PETER MCLEAN, 111.. Winston-Salem 
......................................... WALTER PHILIP McRAE.. Laur inburg  

....................................... MALCOLM BAYNE MCSPADDEN Gastonia 
....................................... RONALD DOUGLAS MCSWAIN.. Char lot te  

.......................................... ROBERT STEVEN MAHLER.. Carrboro 
................................ GEOFFREY CARLYLE MANGUM.. Winston-Salem 

......................................... HENRY BIVENS MANGUM, JR. Monroe 
........................................ JOHN RANDOLPH MANN Winston-Salem 

................................................ JULIA M. MANNING.. Gastonia 
........................................ LAWRENCE PAUL MARGOLIS .New B e r n  

.................................... RICHARD EUGENE MARSH, JR.. .Chapel Hill 
......................................... ELSIE JANE MARTINELLI Greensboro 
...................................... CHARLES STEVEN MASON Winston-Salem 

A.RAY MATHIS .................................................... Charlot te  
...................................... RANDOLPH BLAIR MEANS..  .Fayettevil le 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JONATHAN LEE MEGERIAN Carrboro 
............................................. STEPHEN RAY MELVIN..  S t edman  

..................................... ANDERSON CHARLES MESSER Waynesville 
...................................... WILLIE EUGENE METCALF, JR. .Asheville 

......................................................... SCOTTMEZA Carrboro 
........................................ GAIL FRANCES MILLER Winston-Salem 
....................................... RONALD DAVID MILLER.. Columbus, OH 

.......................................... THOMAS RAYMOND MILLER .Durham 
HUGH CALVIN MILLS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . A r a r a t  

.................................. KATHERINE ELIZABETH MIMS Winston-Salem 
.......................................... ROBERT ANTHONY MINEO..  .Oriental  

....................................... MARLENE WALDEN MONTAGUE .Durham 
.............................................. CHARLES ALLEN MOORE Ahoskie 

....................................... WILLIAM EVERETT MOORE, JR. .Durham 
............................... CHARLES LINWOOD MORGAN, JR.. Winston-Salem 

............................................... CLIVE MORGAN. Winston-Salem 
.................................................. REX C. MORGAN.. Char lot te  

............................................. JOHN FRANCIS MORRIS.. .Durham 
................................... WILLIAM OLIVER MOSELEY, JR.. Greensboro 

.......................................... JON GALLATIN MUNDORF.. Char lot te  
........................................ SHARON MURDOCK-MARCIN.. Char lot te  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JAMES WILTON MUSSELWHITE .Lumberton 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILLIAM E.  MUSSELWHITE, JR. .Lumberton 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MICHAEL RANKIN NASH Greensboro 
DAVIDALGON NEAL .................................................. Durham 
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FRANK CARLYLE NEWON, JR.. ...................................... Charlotte 
THOMAS LAWSON NEWTON ...................................... Winston-Salem 
HENRY DAVID NIBLOCK.. ...................................... Winston-Salem 
REED NORMAN NOBLE.. ......................................... .Buies Creek 
NANCY DALTON NONEMAN ............................................ Raleigh 
CAROL-NASH NORMAN ......................................... Winston-Salem 
NANCY CHAFFIN NORTHCOTT ........................................ .Davidson 
MARK IRVING NUNALEE .......................................... .Chapel Hill 
WALTER HUE NUNNALLEE ............................................ Raleigh 
ROBERT O'HALE. ................................................ .Fayetteville 
JOHN HOWARD PAINTER.. ............................................. Monroe 
JAMES HILL PARDUE ............................................ ..Chapel Hill 
SUSAN MILNER PARKER .......................................... .Chapel Hill 
JOANNE KLINE PARTIN ........................................... .Chapel Hill 
SIMMONS ISLER PATRICK, JR.. ......................................... Kinston 
MICHAEL ALVIN PAUL ................................................ .Aurora 
BANKSASHBY PEACOCK .............................................. Fremont 
TIMOTHY PECK ................................................ Winston-Salem 
PHILIP JULIAN PENN ................................................ .Durham 
MARTHA JANE PERKINS.. ............................................. Hickory 
JOHN ROBERT PERKINSON, JR.. ................................. Winston-Salem 
DORIS SUSANNE PHILLIPS.. ......................................... .Asheville 
GAIL MARIE PHILLIPS .......................................... Rocky Mount 
ROBERT A. PHILLIPS.. ............................................. Burnsville 
ROBIN EUGENE PIPKIN ............................................... Raleigh 
RICHARD STRICKLAND POE .......................................... Charlotte 
JAMES ARTHUR POPE ................................................. Raleigh 
JAMES WILLIAM POPE.. ............................................. Charlotte 
MICHAEL KERNODLE PRATT.. ..................................... Greensboro 
DONALD CARPENTER PRENTISS ................................. Winston-Salem 
RICKY M. PRICE..  .................................................... Benson 
GWENDA PRIEST ...................................................... Council 
ROBIN ANN PUCKETT ................................................ .Durham 
RISA TERESA QUINN.. .............................................. .Magnolia 
HARVEY WRIGHT RAYNOR, 111.. ....................................... Raleigh 
JAMES EDWARD REAVES.. ........................................... Reidsville 
MAYNETTE REGAN.. ............................................... . .St.  Pauls 
RENEE D. REICHART.. ......................................... Winston-Salem 
JOHNATHAN LABAN RHYNE, JR. .................................... Lincolnton 
MARTHA CAMERON RHYNE .............................................. Dunn 
TERRY BERNARD RICHARDSON ....................................... .Durham 
ROBERT ERNEST RIGRISH ........................................ Robbinsville 
BARBARA PETERS RILEY.. ............................................ Raleigh 
PATRICIA MICHELLE RIPPON ............................................. Cary 
THOMAS DANIEL ROBINS.. ..................................... Winston-Salem 
MAURICE GLYNN ROLLINS, JR. .................................... Williamston 
JOSEPH ERNEST ROOT, 111.. .................................... Winston-Salem 
KENNETH PRICE ROTHROCK .................................... Winston-Salem 
VERNON ALEXIS RUSSELL.. .......................................... .Concord 
PERRY RENFROW SAFRAN ............................................. Raleigh 
THOMAS RANDALL SANDIFER ............................... Arkandelphia, Ark 
STEVEN MICHAEL SARTORIO.. .................................. Winston-Salem 
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. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CHARLES MCBRAYER SASSER Morganton 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JONATHAN DREW SASSER .Indian Trail 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DONALD JOSEPH SCALES Raleigh 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SALLY HAMILTON SCHERER Wrightsville Beach 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  NORMA WEATHERLY SCHWAB Carrboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PHILIP EL.IJAH SEARCY .Black Mountain 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JIMMY DALE SHARPE .Durham 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ROBERT STRONG SHEILDS, J R . .  .New Bern 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ALLEN BURTON SHUFORD..  Charlotte 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PAM CINDY SILBERMAN..  .Chapel Hill 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HAYDEN J .  SILVER, I11 .Charlottesville, VA 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PAMELA KAYE SILVERMAN..  Charlotte 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HOWARD EARL SINGLETARY, JR.. Coats 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ANN GRETCHEN SJOERDSMA.. Chapel Hill 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MARY SLOAN THOMPSON SKINNER. .  .Durham 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  BARBARA ANNE SMITH .Chapel Hill 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  HENRY CLAIBORNE SMITH Goldsboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  J .  MICHAEL SMITH.. Raleigh 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  THEODORE B. SMYTH Winston-Salem 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DWIGHT WESLEY SNOW Kernersville 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  VICTORIA HENSLEY SOTO. .Chapel Hill 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DAVID PAUL SOUSA.. Winston-Salem 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SUSAN L. SOWELL Charlotte 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JAMES MONROE SPIRO .Buies Creek 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WAYNE MICHAEL STANLEY..  .Durham 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  THOMAS HAYWOOD STARK .Durham 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JACK W. STEWART JR. Charlotte 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JOHN KEVIN STOKES.. Sanford 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JAMES MICHAEL STONE .Roxboro 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JAMES KEITH STROUD.. Winston-Salem 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  KENNETH EPHRIAM STROUP, JR.. .Cherryville 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  RICHARD ELVIN STROWD .Durham 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ELIZABETH RIKER STUCKEY.. .Durham 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CECIL CORNELIUS SUMMERS.. Winston-Salem 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MARKT.SUMWALT Columbia, SC 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SUSAN NYE SURLES Roseboro 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILLIAM BRANTLEY SUTTON, JR.  Faison 

THOMAS P.SWAIM .................................................... Durham 
CHRISTOPHER EUGENE SWECKER.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Winston-Salem 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JOSEPH MICHAEL SWOPE .Lexington 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PAUL BRADFORD TAYLOR Charlotte 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SCOTT MACDONALD TAYLOR. .Wilmington 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  CHARLES HOMMANN THIBAUT .Chapel Hill 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  SYLVIA HARGETT THIBAUT.. .Chapel Hill 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  GARY WATSON THOMAS. Fuquay-Varina 

.......................................... THAD ALBERT THRONEBURG Hudson 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  MARGIE ANN TOY Raleigh 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  PATRICIA ANN TRACEY Winston-Salem 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  DESTIN SHANN TRACY .Chapel Hill 

THOMAS GEORGE TRESANSKY, JR.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Winston-Salem 
ANTHONY R.TRIPLETT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Wilkesboro 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  WILLIAM HARRY TROTTER, JR. Charlotte 
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LINDA WEINSTEIN TUCKER . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Durham 
GARY MADISON UNDERHILL, JR.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Raleigh 
JEFFREY REED USHER.. ....................................... Winston-Salem 
JOSEPH JERRY VICK, J R .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Rich Square 
CHARLES BRANSON VICKORY, 111.. ............................... Mount Olive 
NEWON MADISON WALL, I1 ....................................... .High Point 
OTIS WALL, JR. ....................................................... Raleigh 
JAMES QUIMBY WALLACE, 111.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Morehead City 
RICHARD DAVID WALLACE.. ...................................... Huntersville 
JAMES CLIFTON WALSH. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Buies Creek 
WILLIAM FARRIOR WARD, 111. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .New Bern 
JOSEPH E. WARNER, 111.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Greensboro 
ELIZABETH ROSS WARREN. ........................................... .Concord 
RUBY JOHNETTE WARREN.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Winston-Salem 
LEX ALLEN WATSON, 11.. ........................................ .Fayetteville 
JOHN EDWARD WAY, J R . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Beaufort 
KENNETH R. WAYNE.. .............................................. Charlotte 
GEORGE EDWARD WEAVER, 11.. ...................................... .Asheville 
JAMES ALDEAN WEBSTER, I11 .................................. Winston-Salem 
CYNTHIA LEIGH WITTMER WEST . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Raleigh 
JAMES THOMAS WEST ................................................... Dunn 
CORY MALCOLM WESTON ............................................. Carrboro 
JANE RONEY WETTACH.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Chapel Hill 
MICHAEL JAC WHATLEY.. ........................................... Asheboro 
CRAIG BRADFORD WHEATON.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Winston-Salem 
ANDREW BARTLETT WHITE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Raleigh 
BARBARA L. WHITE.. ........................................ Indianapolis, I N  
G.KEITHWHITF,D . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Durham 
MILTON GORDON WIDENHOUSE, JR. ............................. Winston-Salem 
ALBERT LEE WILLIAMS, 11.. ................................... Richmond, VA 
HUGH FRAZIER WILLIAMS, JR.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Morganton 
LONNIE BOYD WILLIAMS, JR. ...................................... .Wilmington 
JOSEPH WALTER WILLIFORD . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Lillington 
ROBERT LEE WILSON, JR. .......................................... .Lewisville 
STEELE BRICE WINDLE, I11 ......................................... Matthews 
ROBERT E.  WINFREY. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .Buies Creek 
JOHN SHERMAN WINKLER ........................................... ..Durham 
ROBIN LYNN WINSLOW . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Liberty 
JAMES FREDRICK WOOD, 111.. ....................................... Charlotte 
GLENDA A. WOOLF.. ................................................ Charlotte 
DENNIS TALMADGE WORLEY ...................................... .Cerro Gordo 
CARL ROBER WRIGHT ............................................. .High Point 
GREGORY CHARLES YORK ........................................... Charlotte 

Given over my hand and seal of t h e  Board of Law Examiners of the  State  of 
North Carolina, this t h e  29th day of September, 1981. 

FRED P. PARKER I11 
Executive Secretary 
The Board of Law Examiners of 
The State  of North Carolina 
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I, FRED P. PARKER 111, Executive Secretary of t h e  Board of Law Examiners 
of the S ta te  of North Carolina do certify t h a t  the  following individuals were 
admitted to  t h e  practice of law in t h e  S ta te  of North Carolina: 

On October 16, 1981, t h e  following individuals were admitted: 

LEON T. HART . . . . . . . . . . . . .Jacksonville, applied from t h e  S ta te  of New York, 
2nd Department 

WILLIAM H. MCBRIDE . . . . . . . . . . . . Raleigh, applied from the  State  of Virginia 
KARL 0. HESSE . . . . . . . . . . . . . . Charlotte, applied from t h e  State  of New York, 

3rd Department 
DAVID BOULDIN CRAIG.. . . . . . . . . Fayetteville, applied from t h e  State  of Texas 
EDWARD D. LAPPERRE.. . . . . . . . . . Pinehurst,  applied from t h e  S ta te  of Illinois 

On October 23, 1981, the  following individual was admitted: 

LEO PETER AMIRAULT.. . . . . . . . Rutherfordton, applied from the  State  of Ohio 

On December 4, 1981, t h e  following individuals were admitted: 

ROY CONRAD HABERKERN, JR. . . . . . . . . . . . . . Rural Hall, applied from the  State  
of New York 

THADDEUS  BOY^ HODGDON.. . . . . . . . . . . . . Chapel Hill, applied from t h e  District 
of Columbia 

SMITH THOMPSON.. . . . . . . . . . . . . .Greensboro, applied from the  State  of Illinois 

Given over my hand and Seal of the  Board of Law Examiners this the  7th 
day of December, 1981. 

FRED P. PARKER I11 
Executive Secretary 
The Board of Law Examiners of 
The State  of North Carolina 
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STATE O F  NORTH CAROLINA v. MARK AUBREY T E M P L E  

No. 96 

(Filed 6 January  1981) 

1. Cr imina l  L a w  3 93- o r d e r  of proof - no  p re jud ice  
The trial court  did not e r r  in requiring defendant to present his evidence 

before the Sta te  put  on its evidence du r ing  a hearing on defendant's motion to 
suppress,  and there was no mer i t  to defendant's contention tha t  the inversion of 
the order of proof resulted in a shift of the burden of proof, since the order of proof 
is merely a mat ter  of practice without legal effect; there was nothing in the trial 
court's order denying defendant's motion to suppress to indicate tha t  the trial 
judge believed otherwise; and defendant wasnot prejudiced by the order of proof 
because it resulted in his having tocall oneof the State's principal witnessesas his 
own. 

2 .  Cr imina l  L a w § §  75.3.75.8- indication of wish  to  r e m a i n  si lent-  admissibil-  
ity of subsequen t  confession - presen t ing  d e f e n d a n t  w i th  evidence  of c r i m e  
- no  compulsion 

There was no mer i t  to defendant's contention that ,  by continuing to interro- 
ga te  him af ter  he indicated tha t  he did not wish to answer any questions, officers 
violated his constitutional r ights,  since on each occasion tha t  defendant invoked 
his r ight  to remain silent the police honored his r ight  by cutt ing off their  interro- 
gation for some period of time; defendant had been informed of hisconstitutional 
r ights,  including his r ight to remain silent, on six occasions prior to his confes- 
sion, includingone repetition of hisrights immediately before he gave hisincrim- 
inating statement; and defendant understood his r ights and affirmatively, volun- 
tari ly agreed to waive them. Moreover, there was  no mer i t  to defendant's 
contention tha t  officers coerced his statement by confronting him with evidence 
recovered from the scene of the cr ime after he indicated tha t  he did not wish to 
answer questions, since to present a person in custody with evidence recovered 
from the scene of the crime is not interrogation: the presentation of evidence in 
this case did not amount to subtle coercion; officers restated defendant's constitu- 
tional r ights immediately prior to showing him the evidence; and when defend- 
a n t  refused to make a statement,  the officer ceased all questioning or confronta- 
tion with evidence, and defendant subsequently invited the officer to resume his 
questioning. 

Cr imina l  L a w  § 68- nontestimonial  identification o r d e r  - consti tutional 
r i gh t s  not  violated 

The tr ial  court's denial of defendant's motion to suppress nontestimonial 
identification evidence was withouterror where, pursuant to  ano rde r  of the trial 
court, fingernail scrapings, samples of defendant's head and pubic hair. saliva 
samples, blood samples, and photographs of any wounds on defendant's body 
were taken; the order stated defendant's r ight tocounsel; the State stipulated that  
nothing defendant said dur ing the procedure would be offered into evidence; 
defendant was fully advised of hisconstitutional r ight  to the presence of counsel: 
and the Sta te  was not in violation of any provisions under G.S. Ch. 15A, Art .  14 by 
not procuring a n  express waiver from defendant, as  the statute does not require 
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a n  express waiver of the r ight  to have counsel present a t  a nontestimonial 
identification procedure. 

4. C r i m i n a l  L a w  568- b i t e  m a r k s  o n  victim's body  - e x p e r t  tes t imony t h a t  
defendant ' s  tee th  caused  m a r k s  

In a prosecution for f irst  degree murde r ,  the trial court  did not e r r  in 
allowing a n  exper t  witness to testify t ha t  bite marks  appear ing on the victim's 
body were made by defendant's teeth, since the exper t  witness did not rely on 
untested methods or unproved hypotheses but applied scientifically established 
techniques of dentistry and photography to determine whether the bite marks  
were caused by defendant's teeth. 

5.  Homic ide  § 20.1- pho tog raphs  of victim in  ca ske t  - admiss ion a s  ha rmles s  
e r r o r  

The trial court 'serror in a f irst  degree murder  case in allowing the jury to be 
shown certain photographs of the victim's body lying in a casket was harmless 
beyond a reasonable doubt in view of the overwhelming evidence of defendant's 
guilt. 

Justice B ~ o c ~ d i d  not participate in the consideration or decision of this case. 

DEFENDANT appeals from judgement of Brown, J., entered a t  
the 14 Janua ry  1980 Criminal Session of Superior Court, PASQUO- 
T A N K  County. 

Defendant was tried upon an  indictment, proper in form, 
charging him with first degree murder.  The jury found defendant 
guilty of first degree murde r  and recommended tha t  a sentence of 
life imprisonment be imposed. F rom the trial court's judgment 
sentencing defendant to imprisonment for the te rm of his natural  
life, defendant appeals as  a mat te r  of r ight  pursuant to G.S. 7A- 
27(a). 

The State's evidence tended to show tha t  a t  approximately 
11:40 p.m. on 6 July 1979 Annette Ruth Jones, age 16, returned to 
her residence a t  108 Persse Street  in Elizabeth City, North Caroli- 
na. She announced her return to her grandfather  and went upstairs 
to her  bedroom. F rom about 12:15 to 12:45 a.m. on 7 Ju ly  1979 she 
had a telephone conversation with a girlfriend, Wanda Tadlock. 
There was an  exit from Miss Jones'bedroom to the outside, consis- 
t ing of a stairway on the back side of the house. No one heard Miss 
Jones leave the house tha t  night a t  any time after her return a t  11:40 
p.m. 

A t  approximately 7:30 a.m. on 7 July 1979 Miss Jones' nude 
body was discovered beside a building a t  203 West Church Street in 
Elizabeth City. Defendant's uncle then lived in an  apartment  a t  
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tha t  address, and i t  was he who discovered the body. Dr.  J e r ry  
Pickrel, a pathologist, and Dr. Page Hudson, State Medical Exam- 
iner, testified that  Miss Jones was killed by a blow to the head with a 
heavy blunt object. A number of small lacerations and several bite 
marks  were found on various partsof her body. There were cuts and 
abrasions in and about her vagina, but  no evidence of sexual inter- 
course. A blood test revealed tha t  Miss Jones had been drinking, to 
the extent tha t  a breathalyzer test would have shown a .12 level of 
alcohol or a mild intoxication. A cement block with blood on it was 
found in a clump of bushes 87 feet from the body. Several blood- 
stained sticks were also found in the bushes. 

Police officers observed defendant walking on the downtown 
streets of Elizabeth City a t  approximately 12:30 a.m. on 7 July 
1979. the officers were located on the roof of a building and were 
keeping the area  under surveillance for an  unrelated matter.  
Defendant was last observed a t  12:45 to 12:50 a.m. on Main Street,  
an  area a few blocks from Miss Jones' residence. 

Defendant was sought for questioning on 10 Ju ly  1979. After 
being informed by his brother tha t  the police were looking for him, 
defendant voluntarily went to the Elizabeth City Police Depart- 
ment a t  2:00 p.m. on tha t  date. He was met  outside the station by 
several officers, one of whom read him his Miranda rights, before 
he was interrogated in any  way. When questioned a s  to his where- 
aboutson the evening of 6 Ju ly  and early morning of 7 July,  defend- 
an t  a t  that  time gave a non-incriminating statement. Officers then 
questioned defendant's brother, who related that  defendant had 
said he thought he remembered killing the victim with a cement 
block. At 3:30 p.m. defendant was given his Miranda warning 
again,  informed of his brother's statement, and asked if he wished 
to make any fur ther  comments. Defendant refused to make a state- 
ment. A t  3:45 p.m. he was again read his r ights  and shown several 
items of evidence taken from the scene of the crime, including the 
bloodstained cinderblock. At this time defendant agreed to make a 
statement and confessed that  he remembered hitting the gir l  with a 
block three or  four times and cut t ing her  with a small object. 
Defendant was then arrested for the murder. 

Pursuant  to a nontestimonial identification order, defendant 
was taken to Albemarle Hospital in Elizabeth City a t  8:00 p.m. on 
10 July 1979, a t  which time fingernail scrapings, samples of 
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defendant's head and pubic hair ,  saliva samples, blood samples, 
and photographs of any wounds on defendant's body were taken. 
Defendant was also given a dental examination pursuant to an  
order  on 11 July  1979, du r ing  which impressions were made of his 
teeth. The State presented medical testimony tending to indicate 
that  the bite marks  on the victim's body could be identified a s  
having been made by defendant's teeth. 

Defendant presented no evidence a t  trial.  

Additional facts relevant to the decision a r e  set forth in the 
opinion below. 

C. Glenn Austin for defendant. 

Attorney General Rufus L. Edmisten b y  Assistant Attorney 
General Roy A. Giles, Jr., for the State. 

COPELAND, Justice. 

Defendant argues six assignmentsof e r ror  on appeal.  We have 
carefully considered each assignment and conclude tha t  the trial 
court committed no er ror  which would entitle defendant to a new 
trial. 

[ I ]  Defendant first contends tha t  the trial court e r red  in requir- 
ing him to present his evidence before the State  put  on its evidence 
dur ing  the hearing on his motion to suppress. Among the items of 
evidence tha t  defendant sought to suppress was the confession 
taken from him a t  3:45 p.m. on 10 Ju ly  1979. I t  is the State's burden 
to prove the voluntariness of a confession. State 11. Williams, 276 
N.C. 703, 174 S .E.  2d 503 (1970), Rev'd on other grounds, 403 U.S. 
948 ,g l  S.Ct. 2290,29 L.Ed. 2d 860 (1971). Defendant argues tha t  by 
requir ing him to present his evidence first,  the court erroneously 
shifted the burden of proving the voluntariness of the confession to 
defendant. We disagree. 

Although the par ty  who has the burden of proof is generally 
the party who first puts on evidence, the order of presentation a t  
trial is a rule of practice, not of law, and i t  may be departed from 
whenever the court,  in its discretion, considers i t  necessary to pro- 
mote justice. State 7'. Britt, 291 N.C. 528, 231 S .E.  2d 644 (1977); 
State 11. Jones, 291 N.C. 681,231 S .E.  2d 252 (1977); State c. Knight, 
282 N.C. 220,192 S .E.  2d 283 (1972); Stak 2-. Thomas, 244 N.C. 212, 
93 S .E.  2d 63 (1956). Since the order  of proof in a criminal trial is 
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largely within the discretion of the trial judge, inversion of the 
order  is not grounds for reversal unless the court abuses its discre- 
tion and defendant establishes that  he was prejudiced thereby. 75 
Am. J u r .  2d Trials 5 158 (1974). We find tha t  the trial court in this 
case did not abuse its discretion or  commit prejudicial e r ror  in 
requiring defendant to present his evidence first. 

Defendant's contention tha t  the inversion of the order  of proof 
results in a shift of the burden of proof is without merit.  The order of 
proof has no effect on the burden of proof o r  the burden of going 
forward with the evidence, since the order  of proof is merely a 
mat te r  of practice without legal effect. State I?. Britt, supra; State I-. 
Knight, supra. Both burdens remained on the State  in this case and 
there is nothing in the trial court's order  denying defendant's 
motion to suppress to indicate tha t  the trial judge believed other- 
wise. 2 Stansbury's N.C. Evidence § 203 (Brandis  Rev. 1973). 
Defendant's a rgument  tha t  he was prejudiced by the order  of proof 
because it resulted in his having to call the Chief of Police, one of the 
State's principal witnesses, a s  his own is also meritless. Defendant 
complains that  this denied him the opportunity to cross-examine 
the State's witness and placed the State  in a position to cross- 
examine itsown witness. We have carefully reviewed the testimony 
of the Chief of Police a t  the hearing and find tha t  there is nothing in 
the record to indicate tha t  the State  was allowed to ask any question 
of this witness that  it would not have been in a position to ask if he 
had been called by the State. Nor is there any  indication tha t  
defendant was denied permission to ask any question on direct 
examination tha t  he would have been allowed to ask on cro'ss- 
examination. The record reveals that  defendant was given the 
opportunity to fully examine the witness and was not prejudiced by 
calling the witness a s  his own. 

[2] By his second assignment of error ,  defendant alleges that  the 
trial court e r red  in denying defendant's motion to suppress the 
statements he made to police officers while he was being interro- 
gated prior to his arrest .  Specifically, defendant argues that  his 
statements in the nature of a confession were obtained in violation 
of his constitutional r ights  a s  set forth in Miranda L!. Arizona, 384 
U.S. 436,86 S.Ct. 1602,16 L.Ed. 2d 694 (1966), in that  the confession 
occurred du r ing  questioning by police af ter  he had thrice informed 
them of his wish to exercise his r ight  to remain silent. 

After the hearing on defendant's motion to suppress evidence, 
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the trial judge made the following findings of fact: Between 1:30 
and 1:45 p.m. on 10 Ju ly  1979 defendant and his brother went to the 
Elizabeth City Police Department. As defendant approached the 
station he was met  by Officer F rank  Kotzian, who informed 
defendant tha t  he wished to talk with him and advised defendant of 
his M i r a m f a  rights. Defendant stated that  he understood his r ights  
and was willing to answer questions without the presence of a 
lawyer. He was then taken to the office of the Chief of Police where, 
in the presence of Officer W. G. Williams, J r . ,  Officer Kotzian again 
advised defendant of his Mirandcl rights and defendant again res- 
ponded that  he understood his r ights  and would answer questions 
without an  attorney present. Defendant then gave an  exculpatory 
statement concerning his whereabouts on the night of Miss Jones' 
murder.  This interrogation lasted about fifteen minutes. 

While defendant was being questioned by Officers Kotzian 
and Williams, Officer Mervin Raby was talking to defendant's 
brother, who stated tha t  defendant had admit ted to him tha t  he 
thought he remembered killing Miss Jones. Defendant's brother 
repeated this s tatement  to the Chief of Police, W. C. Owens. 
Defendant was brought into Chief Owens' office a t  3:27 p.m. and 
advised of his brother's statement. Chief Owens also read defendant 
his constitutional rights, af ter  which defendant stated that  he did 
not want  to answer any questions. Defendant and his brother were 
taken to another room and allowed to talk privately. At  3:45 p.m. 
they returned to the Chief's office, where defendant was once more 
advised of his Miranda r ights  and he again declared tha t  he did not 
wish to answer any questions. Defendant was not interrogated 
further ,  but  Chief Owens proceeded to show defendant certain 
items of evidence recovered from the scene of the cr ime,  including 
the cement block used a s  the murder  weapon. A t  the Chief's 
request, Officer Williams recounted his observations of defendant 
on the s treets  of Elizabeth City on the night of the murder .  Defend- 
a n t  was once more advised of his r ight  to remain silent, and defend- 
an t  indicated that  he intended to remain silent a t  this time. Officer 
Kotzian then took defendant and his brother to another room. As 
Officer Kotzian was closing the door, defendant ordered his brother 
to leave. The brother left and Officer Kotzian again began to close 
the door in order  to leave defendant alone in the room. Before he 
completed closing the door, defendant started crying and stated, 
"Why, why!" The officer opened the door and again repeated 
defendant's constitutional rights. Defendant answered that  he 
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understood his rights and was now willing to make a statement 
without the presence of a n  attorney. He told Officer Kotzian that  he 
remembered hitting the victim with a cement block and cutting her 
with a small object. 

Defendant alleges tha t  by continuing to interrogate him after  
he indicated that  he did not wish to answer any  questions, the 
officers violated his constitutional rights a s  set forth in Miranda.  
The United States Supreme Court stated in that  case: 

"Once warnings have been given, the subsequent pro- 
cedure i: clear. If the individual indicates in any manner,  
a t  any t im prior to or dur ing  questioning, tha t  he wishes 
to remain silent, the interrogation must  cease. A t  this 
point he has shown that  he intends to exercise his Fifth 
Amendment privilege; any statement taken after  the per- 
son invokes his privilege cannot be other than the product 
of compulsion, subtle or  otherwise. Without the r ight  to 
cut  off questioning, the setting of in-custody interroga- 

operates on the individual to overcome free choice in 
, -educing a statement after the privilege has been once 
inv~ked."384 U.S. at473-74,86 S.Ct. a t  1627-28,16 L.Ed. 
2d a t  723. 

This language was later interpreted in Michigan 2;. Mosley, 423 
U.S. 96, 96 S.Ct. 321, 46 L.Ed. 2d 313 (1975), where the Court 
explained that  the passage should not be interpreted literally to 
mean that  once a person has invoked his r ight  to remain silent, he 
can never again be interrogated by any officer a t  any time or place. 
The admissibility of statements obtained after  a person states tha t  
he wishes to remain silent depends upon whether his "right to cut  
off questioning" was "scrupulously honored." 423 U.S. a t  104, 96 
S.Ct. a t  326,46 L.Ed. 2d a t  321. This Court, relying on Miranda and 
Mosley, held in another Pasquotank County case, State v. Riddick, 
291 N.C. 399,411,230 S.E. 2d 506,514, (1976): 

". . . The Miranda rule tha t  in custody interrogation of a 
defendant must  cease when the defendant indicates he 
wishes to remain silent or  wishes to consult counsel, or 
both, does not bar  a subsequent statement by a defendant 
who, after having been fully advised of his constitutional 
rights, freely and voluntarily waives his r ight  to remain 
silent and his r ight  to counsel and invites the officer to 
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resume talks with him." 

See also State 2: Hill, 294 N.C. 320,240 S.E.  2d 794 (1978). 

We hold tha t  the evidence before the trial court was sufficient 
to support its conclusion tha t  defendant's confession was obtained 
without violation of his constitutional rights. On each occasion that  
defendant invoked his r ight  to remain silent, the police honored his 
r ight  by cut t ing off their interrogation for some period of time, a s  
required by the holding in Mosley. Defendant had been informed of 
his constitutional rights, including his r ight  to remain silent, on six 
occasions prior to his confession, including one repetition of his 
r ights  immediately before he gave his incriminating statement. 
The evidence supports the trial court's finding tha t  defendant 
understood his r ights  and affirmatively, voluntarily agreed to 
waive them. Since the t r ial  court's finding is supported by substan- 
tial evidence, it is binding upon this Court on appeal.  State P. Satrlts, 
299 N.C. 319,261 S.E.  2d 839 (1980); State 1 . .  Hill, supra. Defend- 
ant's contention tha t  the officers coerced his statement by confront- 
ing him with evidence recovered from the scene of the crime, af ter  
he indicated tha t  he did not wish to answer questions, is without 
merit.  This  Court has held tha t  to present a person in custody with 
evidence recovered from the scene of the cr ime is not "interroga- 
tion" within the meaning of the Mirarida decision. State 1: McLean, 
294 N.C. 623,242 S .E.  2d 814 (1978). Nor was the presentation of 
evidence in this case the type of "subtle coercion" prohibited under 
the holding in Miranda.  The mere fact that  a confession is made 
after a defendant is confronted with circumstances normally call- 
ingfor an  explanation is insufficient to render the confession incom- 
petent. State 2'. Mitchell, 265 N.C. 584,144 S.E.  2d 646 (1965), cert. 
dpnied, 354 U.S. 1024,86 S.Ct. 1972,16 L E d .  2d 1029 (1966). The 
officers restated defendant's constitutional r ights  immediately 
prior to showing him the evidence. When defendant refused to 
make a statement, the officers ceased all questioning or  confronta- 
tion with evidence and led defendant to another room where he 
could talk privately with his brother. When defendant said "why, 
why!" before the officer closed the door to this other room, he invited 
the officer to resume his questioning. We find tha t  defendant freely 
and voluntarily waived his r ight  to remain silent and his r ight  to the 
presence of counsel. Defendant's second assignment of e r ror  is 
overruled. 

[3] Defendant next alleges tha t  the trial court erred in denying his 
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motion for suppression of the evidence obtained as a result of the 
nontestimonial identification order, because the record fails to 
show that  he waived his r ight  to have counsel present dur ing  the 
nontestimonial identification procedure. 

Defendant concedes that  Article 14 of Chapter 15A of the 
General Statutes, which sets forth the procedures to be followed in 
obtaining nontestimonial identification, does not apply to an ac- 
cused person such as defendant who has been held in custody. Stcrtc 
i t .  Reyrlolds.  298 N.C. 380,259 S.E. 2d 843 (1979);  stat^ 1 , .  Irick,  291 
N.C. 480,231 S.E.  2d 833 (1977). Nevertheless, defendant contends 
that  the provisions of that  article a r e  applicable in this case because 
by having a nontestimonial identification order  issued, the State 
elected to proceed under the procedures set forth in that  article, and 
it should be bound by this election. Defendant maintains that  these 
statutory provisions were violated when nontestimonial identifica- 
tion was obtained without the presence of counsel representing the 
defendant or  an  express waiver by defendant of his r ight  to have 
counsel present. 

Assuming c r l g w m i o  that  Article 14,  Chapter 15A is applicable 
in the case s l r b  jttdice, we hold that  the State  fully complied with the 
procedures set forth therein. G.S. 15A-278 provides that  a nontes- 
timonial identification order  must  state: "(5) That  the person is 
entitled to be represented by counsel a t  the procedure, and to the 
appointment of counsel if he cannot afford to retain one . . . ."The 
order  in this case did state these rights. G.S. 15A-279(d) further  
provides: 

"Any such person is entitled to have counsel present 
and must  be advised prior to being subjected to any non- 
testimonial identification procedures of his r ight  to have 
counsel present dur ingany nontestimonial identification 
procedure and to the appointment of counsel i f  he cannot 
afford to retain counsel. No statement made during non- 
testimonial identification procedures by the subject of 
the procedures shall be admissible in any criminal pro- 
ceeding against him, unless his counsel was present a t  
the time the statement was made." 

The State here stipulated that  nothing defendant said dur ing  the 
procedure would be offered into evidence. The record reveals that  
defendant was fully advised of his constitutional right to the pres- 
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enceof counsel. In addition to the statement of his r ightsappearing 
in the nontestimonial identification order, defendant had been ver- 
bally informed of his r ights  six times prior to being taken to the 
hospital. Article 14 does not require an  express waiver of the r ight  
to have counsel present a t  the nontestimonial identification proce- 
dure ,  therefore the State  was not in violation of any  provision 
thereunder by not procuring a n  express waiver from defendant. 
The trial court's denial of defendant's motion to suppress nontesti- 
monial identification evidence was without error. 

[4] By his fourth assignment of e r ro r  defendant contends that  the 
trial court erred in allowing expert  witnesses to testify that  bite 
marks  appearing on the victim's body were made by defendant's 
teeth. The State called as  an  expert  witness Dr .  William P .  Web- 
s ter ,  a dentist employed by the University of North Carolina School 
of Dentisty and a consultant to the Chief Medical Examiner  in 
Chapel Hill, North Carolina in matters  concerning forensic odon- 
tology. Dr. Webster testified that  based on his experience of examin- 
ing the teeth of thousands of individuals for over twenty years, he 
believed that  each individual has an  unique and distinctive denti- 
tion. After examining defendant's teeth, making impressions of his 
upper and lower teeth, and preparing plaster casts and overlays 
from the impressions, Dr. Webster stated that  defendant's denti- 
tion was unusual and distinctive in tha t  there was a malalignment 
causing the front teeth, or  central incisors, to point backwards 
toward the back of the head, and causing the lateral incisors to point 
outward. He further testified that  he matched the overlays of defend- 
ant's teeth with the bite mark  on the left upper chest a rea  of Miss 
Jones' body and found eight points of identification between the 
overlays and the bite mark .  Based on this evidence, Dr.  Webster 
stated that  in his opinion the bite mark  on Miss Jones' chest was 
made from the dentition of defendant. The State also called Dr. 
Page Hudson, a forensic pathologist and Chief Medical Examiner 
for the State  of North Carolina, as  an  expert  witness. Dr. Hudson 
testified that  he had called in Dr. Webster, an  expert  in forensic 
odontology, to perform the comparative examination of defendant's 
dentition and the bite marks  on the victim's skin. After observing 
Dr. Webster's work, Dr .  Hudson stated tha t  in his opinion the bite 
marks  on the victim's skin were caused by defendant's teeth. 

Defendant maintains tha t  Dr. Webster's testimony should 
have been excluded because it was based on the results of a test 
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which was not scientifically proven for reliability. He argues that  
Dr. Webster's opinion was formed from unproven hypotheses and 
mathematical probability. Defendant further  alleges that  Dr. 
Hudson should not have been allowed to express an  opinion identi- 
fying the bite marks  as  being made by defendant's teeth because he 
was not qualified a s  a n  expert  in forensic odontology. 

The question of the admissibility of evidence tending to iden- 
tify a n  accused by his own bite marks  is a n  issue of first impression 
in this jurisdiction. Although there is little authority on the subject 
from other jurisdictions, those courts which have dealt with the 
question have all  permitted such identification testimony. See  
Annot., 77 A.L.R. 3d 1122 (1977). 

The leading case on identification through bite mark  analysis 
is People z: Marx,  54 Cal. App. 3d 100,126 Cal. Rptr .  35O(l975). The 
victim in Marx had been killed by manual strangulation, but  had 
also sustained a bite wound on her nose. The body of the victim was 
exhumed fifty-one days af te r  death and a cast of the wound on the 
nose was made. Three dentists were allowed to testify that  af ter  
comparing impressions taken of defendant's teeth and the cast of 
the victim's nose, they believed tha t  the bite mark  was made by 
defendant's teeth. I t  appeared that  the State supplemented the 
expert's testimony by showing models, photographs, x-rays, and 
slidesof the victim's wound and defendant's teeth. In affirming the 
trial court's decision to admit  the expert  testimony into evidence, 
the California court reasoned as follows: 

". . . [Tlhe basic da ta  on which the experts  based their 
conclusions were verifiable by the court. Fur ther ,  in 
making their painstaking comparisons and reaching 
their conclusions, the experts  did not rely on untested 

/ methods, unproved hypotheses, intuition or revelation. 
Rather ,  they applied scientifically and professionally 
established techniques - x-rays, models, microscopy, 
photography - to the solution of a particular problem 
which, though novel, was well within the capability of 
those techniques. In short,  in admit t ing the evidence, the 
court did not have to sacrifice its independence and 
common sense in evaluating it." 54 Cal. App. 3d a t  111, 
126 Cal. Rptr.  a t  356. 

In like manner,  we hold tha t  the trial court properly admitted 



12 IN  T H E  S U P R E M E  COURT [302 

State v. Temple 

the testimony of Drs. Webster and Hudson which tended to identify 
the bite marks  on Miss Jones' skin a s  being made by defendant's 
teeth. The general rule in North Carolina regarding the admissibil- 
ity of new methods and types of scientific evidence was stated by the 
Court in State 1 l .  Powell, 264 N.C. 73,74,140 S.E. 2d 705,706 (l965), 
qrtoting fr-ow T o m  I . .  State, 95 Okla. Crim. 60 ,69 ,239 P .  2d 812,821 
(1952): 

"This court is of the opinion, tha t  we should favor the 
adoption of scientific methods of cr ime detection, where 
the demonstrated accuracy and reliability has become 
established and recognized. Justice is t ru th  in action, and 
any instrumentality, which aids justice in the ascertain- 
ment of t ru th ,  should be embraced without delay." 

Contrary to defendant's allegations, the expert  witnesses in this 
case did not rely on untested methods or  unproved hypotheses. They 
applied scientifically established techniques of dentistry and photo- 
graphy to the solution of a part icular  novel problem. The method of 
bite mark  identification employed in this case is simply a mat te r  of 
comparing items of physical evidence. Although the method of 
comparison requires the services of skilled experts,  the experts  
used models and measurements procured by standardized proce- 
dures. Niehaus r 3 .  State, 265 Ind. 655,359 N.E. 2d 513(1977). Photo- 
graphs  of the wound and models used by the experts  in reaching 
their conclusion were presented a t  trial as  evidence and were verifi- 
able by the court. We reject defendant's a rgument  tha t  the compar- 
ison technique in this case is inherently unreliable because it was 
based in par t  upon Dr. Webster's studies of the mathematical proba- 
bility tha t  each person has a unique dentition. Dr. Webster's state- 
ment  tha t  a f te r  examining the teeth of thousands of persons over a 
twenty year  period he believed tha t  each individual had a unique 
dentition was simply a n  at tempt to explain his scientific method in 
response to defendant's question whether any other person could 
possibly have made the same marks  on the victim's skin. Dr.  Web- 
ster expressly stated that  he had never undertaken any mathemati- 
cal studies in this area.  See Peopl~ r. Slonc,, 76 Cal. App. 3d 611,143 
Cal. Rptr .  61 (1978). 

We also reject defendant's contention that  Dr.  Hudson's tes- 
timony regarding the bite marks  should have been excluded 
because he was not qualified a s  an  expert  in the field of forensic 
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odontology. Dr.  Hudson called in Dr.  Webster a s  an  expert  in 
forensic odontology and the two worked together in seeking to 
determine whether defendant's teeth made the bite mark  on the 
body. Dr.  Hudson's testimony was proper a s  the opinion of the Chief 
Medical Examiner of the State, arrived a t  after consulting with an  
expert  whose aid he had requested. In any event, considering the 
extensive bite mark  identification testimony given by Dr. Webster, 
Dr. Hudson's statement of his opinion was not prejudicial to de- 
fendant. 

We therefore find that  the expert  testimony in this case was 
based upon established scientific methods, and is admissible as  an 
instrumentality which aids justice in the ascertainment of the 
t ruth.  Any objection to this testimony goes to the credibility to be 
attributed to the evidence, not to its admissibility. Pattrirson r .  
State, 509 S.W. 2d 857 (Texas Crim. App. 1974). Defendant's fourth 
assignment of e r ror  is overruled. 

[5] Defendant next maintains that  the trial court erred in allow- 
ing the jury to be shown certain photographs of the exhumed body 
of Miss Jones. These photographs were presented to the jury by 
means of color slides projected on a screen and were introduced to 
illustrate the testimony of Drs. Hudson and Webster. Defendant 
specifically complains that  the photographs of the victim's body 
lying in her casket were without probative value, serving only to 
arouse the prejudices of the jury. 

Defendant concedes that  photographs a re  admissible in this 
jurisdiction to illustrate the testimony of a witness, and the fact that  
the photograph may depict a gory, gruesome scene or tend to arouse 
prejudice in the jury does not render it incompetent if it isotherwise 
relevant and material. Stcxtc I - .  Hortoiz, 299 N.C.  690,263 S.E.  2d 745 
(1980); Statc ( a .  Matthmqs, 299 N.C. 284,261 S .E .  2d 872 (1980); State 
I . .  Yolcilg, 291 N.C. 562,231 S .E.  2d 577 (1977); 1 Stansbury's N.C. 
Evidence 5 34 (Brandis  Rev. 1973). However, defendant contends 
that  the State's use of photographs in this case falls within the rule 
set forth in Stale I * .  F o ~ s t ,  258 N.C. 453,128 S .E.  2d 889 (1963), and 
restated as  follows in State i t .  M P ~ c P ~ ,  275 N.C. 108,120.165 S .E.  2d 
328,337 (1969): 

". . . the admission of an  excessive number of photo- 
graphs  depicting substantially the same scene may be 
sufficient ground for a new trial when the additional 
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photographs add nothing in the way of probative value 
but  tend solely to inflame the jurors." 

We find tha t  many of the photographs presented by the State  
were relevant as  illustrations of Dr.  Hudson's and Dr. Webster's 
testimony. However, several of the photographs, particularly those 
taken of the body lying in the casket,  add nothing to the State's case 
and would have been better left unpresented. Nevertheless, in view 
of the overwhelming evidence of defendant's guilt ,  we hold tha t  the 
photographs were harmless e r ror  beyond a reasonable doubt, and 
therefore defendant's assignment of error  is overruled. 

Since we have held that  the trial judge committed no prejudi- 
cial e r ror  in this case, we also reject defendant's argument that  the 
trial court erred in denying defendant's rnotion for a mistrial. 

This was a very gruesome murder ,  for which the State  estab- 
lished no motive. The reason for the killing will remain shrouded in 
mystery, as  was the reason for the untimely death of Nell Cropsey in 
a case from the same county near the turn  of the century. Stntr 1 , .  

Ilrilco.r, 132 N.C. 1120, 44 S.E.  625 (1903). 

Defendant received a fair trial free from prejudicial e r ror  and 
we find 

No er ror  

Justice BROCK did not participate in the consideration or deci- 
sion of this case. 

S T A T E  O F  N O R T H  C A R O L I N A ,  EX KEL.  U T I L I T I E S  COMMISSION,  K E N A N  
T R A N S P O R T  C O M P A N Y .  A N D  N O R T H  CAROLINA MOTOR C A R R I E R S  
ASSOCIATION.  INC..  A G E N T  F O R M ~ T ~ R C O M M O N  C A R K I E R S V .  B I R D  O I L  COM- 
P A N Y .  B U R K E  O I L  C O M P A N Y .  L A M P L I G H T E R  O I L  COMPANY.  W E I L  
O I L  C O M P A N Y .  A N U  NORWOOD O I L  C O M P A N Y  

No. 50 

(F i led  6 J a n u a r y  1981) 

1 .  Administrative law S: 8- appeal from administrative agency - scope of 
judicial review - burden on parties and reviewing court 

In presen t ing  appea ls  to the  judicial b ranch  f rom the  S t a t e  adminis t ra t ive  
agencies,  i t  is  essential  t h a t  t h e  par t ies  presen t  t h e i r  contentions as tc the  appli-  



N.C.] FALL TERM 1980 15 

Utilities Comm.  v. Oil Co.  

cable scope of judicial revie\v. Liketvise, the reviewing court should make clear 
the review standard under which it proceeds. 

Adminis t ra t ive  L a w s  8: Utilities Commission jj 51- r e q u i r e m e n t s  f o r  r eve r -  
sal  of o r d e r  of Utilities Commission 

,Judicial reversal of an  order of the Lltilities Commission is a serious matter 
for the reviewing court  which can be properly addressed only by strict  applica- 
tion of the six cri teria of G.S. 62-94 Lvhich circumscribe judicial revie\v. 

C a r r i e r s  § 5.1: Utilities Commission jj 51- common  c a r r i e r  r a t e s  - petro-  
l eum products  - cr i ter ion  f o r  rekview of Utilities Commission o r d e r  

The criterion for revieiv of an  order of the Utilities Commission relating to 
the dedicated service provision in the tariff schedule for motor vehicle common 
carriersof petroleum products \vas Ivhrther theorder isaffected by errorsof la\v 
within the meaning of G.S.  62-94(d)(4) where the issues presented for revie\\ by 
appellants \vere based on the contentions that  the Utilities Commission commit- 
ted "errors of la\v" in reaching its decision, the holding of the Court of Appeals 
tha t  the dedicated rate scheme is discriminatory and preferential implicitly 
indicated a determination that  the Utilities Commission committed an  er ror  of 
l a ~ v ,  and appellants essentially argue in the Supreme Court that  the ('ommis- 
sion's order \vas proper as  a matter of law and that the Court of l ippeaiserred as  a 
matter of law in vacating such order. 

C a r r i e r s  5 5: LJtilities Commission § 43- dif ferent ia l  in public utility r a t e s  
The question of la\v ~ v i t h  respect to public utility rate differentials is not 

nhether  the differential is merely discriminatory or preferential but is \vhether 
the differential is a n  !o~ t~c , r r so~ i ( r t ) l~ ,  or io!,jitst discrimination. (;.S. 62-140. 

5. C a r r i e r s  jj 5: I'tilities Commission jj 43- dif ferent ia l  in public utility r a t e s  
There must be substantial differences in service or conditions to ,justify a 

differential in public utilit). rates. 

6 .  C a r r i e r s 5  5 ;  Ctil i t iesCommission jj 43- substant ia l  d i f ferences  in services o r  
conditions - f ac to r s  considered 

Factors Ivhich constitute "substantial differences in service (11. contlitions" 
anti, therefore, ,justify a rate differential include (1)  quantity of r i w  ( 2 )  tinic of 
use. ( 3 )  manner of service, anti ( 4 )  costs of rendering the t\r.o srrviccs. 

7. C a r r i e r s  jj 5.1- common  c a r r i e r  r a t e s  - petro leum p roduc t s  - drti icatc~tl  
ser\.ice provision - no discr iminatory  a n d  preferent ia l  r a t e s  

The Vourt of Appeals erroneously held as  a n ia t t r r  of law that thcddicatcvl 
service provision in the tariff schedule for motor vehicle common carriers oi' 
prtrolcum products. \vhich provides for a lo\vrr rate for pctroltsunl ~irotiucti  
\\-hen thc common carr ier  assignsa single unit of eiluiliment to tliccsc*luiivr anti 
contin~lous use i n  in t ras ta tecommerceofonc~;hi l~ l~er  fora  m i n i t n ~ ~ n r  of 100 hour. 
per \vcrk for 80consecutive \veeks, isdiscrimin;ttory and prefcrcntial i n  violation 
of (;.S. 62-1 4 0  \\.here there \vas s u l ~ s t ~ n t i a l  cvititncae thati  1 )  thecost p r r s h i ~ ~ n ~ c ~ n t  
for car r iers  on dedicated traffic \\.as 13.5",! Io\r.er than cost pttr sh i l~n~ t ' n t  on 
nondctlicateti traffic: ( 2 )  the manner of scrvic? is tiiffi'rcnt in th:lt fr\\.cr t r ; t c t ~ ~ r -  
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trai lers and drivers a r e  required to serve dedicated traffic than nondedicated 
traffic: (3)  the quantity of use for dedicated traffic is grea ter  than for nondedi- 
cated traffic in light of the 100 hour per week minimum usage requirement:  ( 4 )  
the time of use of dedicated traffic is different in that  practically full-time 
loading and unloading facilities mustbe  available to carriers under thededicated 
rate \vhile nondedicated rate users normally make available such facilities only 
du r ing  the normal 10 to 50 hour \vork week: and (5) a driver of dedicated equip- 
ment becomes more familiar \rith loading and unloading requirements of a 
vustomer and this familiarity is beneficial from the standpoint of safety, thus 
reducing the frequency and costs of accidents. 

H. Carriers 5; 5.1- common carrier rates - petroleum products - dedicated 
service provision - no conversion by common carrier into contract carrier 

A common carr ier  of petroleum products\vhich commitsa  par t  of i tsequip- 
ment to dedicated use should not be regarded as a matter of law a s  a contract 
car r ier  since common carr iers  participating in the dedicated rate ar rangement  
a r e  alzo rendering service to the public generally and a r e  providing se rnce  
impartially to all persons requesting such service. 

Justice I31toc'r;did not participate in the consideration or decision of thiscase. 

O N  appeal a s  a mat te r  of r igh t  pursuant  to G.S. 7A-30(2) from 
the decision of the Court of Appeals, 37 N.C. App. 1 ,266  S.E. 2d 838 
(1980), one judge dissenting, vacating the order  of the Utilities 
Commission dated 11 April 1979 which approved Supplement No. 8 
to Petroleum Tariff No. 5-0, N.C.U.C. No. 110, containing revisions 
in I tem 8005-A (Dedicated Service),  applying to petroleum and 
petroleum products, issued by the North Carolina Motor Carr iers  
Association, Inc., Agent,  and filed with the Commission on 5 Janu-  
a ry  1978. 

The  issue on this appeal  is lvhether the Court of Appeals prop- 
erly vacated the order  of the Utilities Commission allowing a revi- 
sion in the "dedicated service" provision of the Petroleum Tariff to 
permit  the comminglinpof hoursgenerated in interstate and intra- 
state commerce in determining the minirnum of one hundred hours 
per week required for the dedicated service rate .  We find the  
proceedings before and the order  of the Utilities Commission 
proper and reverse the Court of Appeals. 

rlllcri,  Strlc~tl ccrirl A l l (  H ,  P.A.. I)!/ T//orrcrrs TI'. S t c ~ ~ d .  Jr . .  cr ) /d  
.Joso/,h it'. Etrsotr, jor. pltr irlti.f:f-tr / ~ p c ~ l / t r  ~ r t s  h'c~ricc r r  Trx )csl~or.t Cow 
/ ) t r  I / ! /  ( I  r / t /  Al'ot.t/~ C'tr r.o/ir/tr ,120tor. C'tr rr.ir~r.s .-l.ssoc~itr t iot i .  Iric.. Aqrlrit. 
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CARLTON, Justice. 

On 17 April 1963 the North Carolina Motor Carriers  Associa- 
tion, Inc., agent  for carr iers  of petroleum products participating in 
the Motor Freight  Tariff, filed with the North Carolina Utilities 
Commission a supplement to the then-existing tariff. The supple- 
ment established "Dedicated Service" rates which essentially pro- 
vided for a fifteen percent lower rate  for intrastate shipments of 
gasoline, kerosene, jet fuel, diesel fuel oil No. 1, and fuel oils Nos. 1 , 2  
and 3, provided tha t  the common carr ier  assign a single unit of the 
carrier 's equipment to the exclusive and continuous use in intra- 
state commerce of one shipper for a minimum of one hundred hours 
per week for twenty consecutive weeks. Pursuant  to statutes appli- 
cable a t  that  time the Utilities Commission conducted the usual 
investigation and hearing and issued itsorder in Docket No. T-825, 
Sub 68 on 27 September 1963 finding the dedicated service rates  
just and reasonable and ordering them into effect. 53 N.C. Utilities 
Comm. Reports 524 (1963). Dedicated service rates have remained 
in the petroleum tariff of the North Carolina Motor Carriers Asso- 
ciation, Inc. [hereinafter "NCMCA"], as  amended and re-issued 
from time to time, since September 1963. 

On 5 Janua ry  1978 NCMCA, a s  agent  for motor common 
carr iers ,  filed a proposed amendment to the existing dedicated 
service rates, Item 8005-A of Supplement8 to Petroleum Tariff No. 
5-0, N.C.U.C. No. 110. The proposed amendment allowed hours 
generated by the dedicated unit of equipment used in irrtcrxtrrtr 
commerce, in addition to hours in intrastrr tc~ commerce, to be 
counted in determining whether the minimum of one hundred 
hours per week required by the dedicated service rule had been 
met. This type provision is commonly referred to a s  a "commingling 
clause." 

On 23 January  1978 the Utilities Commission issued an order 
of suspension, investigation and notice of hearing, suspending Item 
8005-A. Dedicated Service, Paragraph (f) for a period of 270 days 
and setting the matter  for hearing on 10 May 1978. 

On 8 February  1978 the Utilities Commission Public Staff 
filed its Notice of Intervention. 

Appellees, fuel oil jobbers, filed a verified protest to Item 
8005-A on 17 April 1978 and moved, pursuant  to G.S. 62-136, to 
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expand the scope of the hearing to include an  investigation of the 
existing dedicated service rates. 

On 2 May 1978 Kenan Transport  Company, on behalf of itself 
and other motor vehicle common carr iers  participating in the pro- 
posed revision in the dedicated service rules, filed a response in 
opposition to the protest and a motion to expand and continue the 
hearing. 

The Utilities Commission issued an  order on 4 May 1978 allow- 
ing the protestants to intervene as protestants in opposition to the 
proposed revision in the dedicated service rules, expanding the 
scope of the hearing pursuant to G.S. 62-136 to include an investiga- 
tion of the existing dedicated service rates, ordering the motor 
common carr iers  participating in the tariff to file additional infor- 
mation, and continuing the hearing to 2 August 1978. 

A hearing was held before the hearing examiner on 2 August 
1978. Both Kenan and protestants presented evidence. On 5 Janu- 
a r y  1979 the hearing examiner issued a recommended order  ap-  
proving the comminglingamendment, cancelling the prior order of 
suspension and investigation and dismissing the proceeding. 

On 22 Janua ry  1979 the protestants filed their exceptions to 
the recommended order. Following a hearing on the exceptions, the 
Utilities Commission issued its final order on 11 April 1979, over- 
ruling and denying protestants' exceptions and adopting and af- 
f i rming the recommended order. 

Protestants appealed to the Court of Appeals. That  court va- 
cated the order  of the Utilities Commission, holding, i n t e v a l  i n ,  that  
"the c ) ~  ti,.c dedicated rate  provision is discriminatory and preferen- 
tial in violation of G.S. 62-140 and other applicable portions of the 
General Statutes pertaining to Motor Carriers."47 N.C. App. a t  9 ,  
266 S .E.  2d a t  843 (emphasis added). Judge Vaughn dissented, 
noting tha t  the existing rate  s tructure is presumed to be just and 
reasonable and that  the protestants have the burden of proving 
otherwise. In his opinion, the findings of the Commission were 
conclusive because they were supported by substantial evidence in 
view of the entire record. 

NCMCA and Kenan appealed to this Court a s  a matter  of right 
by virtue of Judge  Vaughn's dissent. For reasons stated below, we 
reverse the Court of Appeals and direct that  the order  of the Utjlj- 
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ties Commission be reinstated. 

Other facts pertinent to our decision a re  noted below. 

[I]  Before addressing the merits, we note that  none of the parties 
to this cause suggested in brief the applicable scope of judicial 
review on this appeal. Moreover, the Court of Appeals' opinion 
presents no review standard other than the generalization that  its 
task was to "ascertain whether the orders . . . conform to the man- 
date of the General Assembly." This is a serious omission. In pre- 
senting appeals to the judicial branch from state administrative 
agencies, it is essential that  the parties present.their contentions a s  
to the applicable scope of judicial review. Likewise, the reviewing 
court should make clear the review standard under which it pro- 
ceeds. The proliferation of appeals from state administrative agen- 
cies dur ing  recent years requires an  orderly appellate process. 
Such order  is totally lacking when one body must  guess the scope of 
review provided by another and when the parties fail to structure 
their arguments on appeal according to the relevant standard. 

We therefore turn  to a determination of the appropriate scope 
of judicial review of the order  of the Utilities Commission. While 
most appeals in this State from the actions of administrative agen- 
cies to the judicial branch a re  governed by our Adminstrative 
Procedure Act, G.S. Chapter 150A, the Utilities Commission is 
specifically exempted from the coverage of tha t  chapter.  G.S. 5 
150A-l(a) (1978). When judicial review of administrative actions is 
provided in the statute under which the administrative action is 
taken, the r ight  of appeal to the courts is to be first determined by 
looking a t  the statute. 2 Am. J u r .  2d Administrative Law § 559 
(1962). We therefore turn  to the public utilities chapter  of our 
General Statutes, Chapter 62, to determine the appropriate scope of 
judicial review of an order  of the Utilities Commission. G.S. 62-94 is 
controlling. That  section provides, in ter  alia, that  the reviewing 
court may (1) affirm, (2) reverse, (3)  declare null and void, (4)  
modify, or (5) remand for further  proceedings, decisions of the 
Commission. The Court's power to affirm or remand is not specifi- 
cally circumscribed by the statute. However, the power of the court 
to reverse or modify and,  a fortiori, to declare null and void, is 
substantially circumscribed to situations in which the court must  
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find (a)  t ha t  appellant's substantial rights, (b)  have been preju- 
diced, (c) by Commission findings, inferences, conclusions or deci- 
sions which are  

(1) in violation of constitutional provisions; or  

(2) in excess of statutory authority or jurisdiction of the 
Commission, or 

(3) made upon unlawful proceedings, or 

(4) affected by other errors  of law, or 

(5) unsupported by competent, material and substantial 
evidence in view of the entire record a s  submitted, or 

(6) a rb i t ra ry  or  capricious. 

G.S. 5 62-94(b) (1975); sec Dn ye, North Carolina's New Adminstra- 
tive Procedure Act: An Interpretive Analysis, 53 N.C.L. Rev. 833, 
911-12 (1975). Other provisions of the statute provide that  "due 
account shall be taken of the rule of prejudicial error ,"  G.S. 5 
62-94(c) (1975), and tha t  orders  of the Commission "shall be prima 
facie just and reasonable," G.S. § 62-94(e) (1975). 

[2] Read contextually, therefore, the requirements that  "sztbstnw 
tictl r.iglrt.s have been prejltdiwd," that  e r ror  must  be prejudicial and 
tha t  actions of the Commission a re  presumed just clearly indicate 
that  judicial reversal of a n  order of the Utilities Commission is a 
serious mat te r  for the reviewing court which can be properly ad-  
dressed only by strict application of the six cr i ter ia  which circum- 
scribe judicial review.' 

[3] In light of the foregoing, i t  becomes necessary for this Court to 
determine under which criterion for review the Court of Appeals 
should have addressed this proceeding. Only then can we decide 

I For  a similar analysis of the judicial review section of the North Carolina 
hdminst ra t ive  Procedure Act. G.S .  Chapter I X A ,  sf(, Der!/c,. s u p m .  53 N . C .  L. Rev. 
at911-12. We ackno\vledge tha t  the legislative in tent tha t  court  reversal of adminis- 
trative agency action be substantially circumscribed is more clearly stated in G.S. 
l.5OA-51 than in G.S.  62-91. In spite of the slight variation in Lvording of the t\vo 
statutes,  however. \ve think the intent of our Legislature in providing for judicial 
revie\v of orders  of the Utilities Commission and other state agencies covered by the 
Administrative Procedure Act to be essentially the same. We also stress again the 
importance of uniformity in judicial revie~v of administrative decisions. Se,c C ' o ) t i -  
H I  i s . s io ) i c '~~c~ f l t~sro~rr  i i c r '  I.. Rtrtc,H~iwer 1 ( .  300 N.C. 381.39.5.269 S.E.2d 547.559(1980). 
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whether the Court of Appeals' decision was proper. 

The controlling review statute, G.S. 62-94, also provides that  
an "appellant shall not be permitted to rely upon any grounds for 
relief on appeal which were not set forth specifically in his notice of 
appeal filed with the Commission." G.S. 5 62-94(c). Protestant- 
appellants in the Court of Appeals, appellees here, were apparently 
aware of this provision, for in their Exceptions and Notice of 
Appeal four of the six criteria noted above were referred to in 
attacking various findings and conclusions of the Commission, e .g . ,  
that  the Commission's order  was in excess of statutory authority, 
made upon unlawful proceedings, affected by other e r rors  of law 
and unsupported by competent, material and substantial evidence 
in view of the ent ire  record. While taking this broadside approach 
in giving notice of appeal,  however, protestants did not bring for- 
ward and argue  these specific statutory grounds for reversal of the 
Commission's order in their brief to the Court of Appeals. 

The proper scope of review can be determined only from an  
examination of the issues presented for review by the appealing 
party. The nature of the contended er ror  dictates the applicable 
scope of review. In their appeal to the Court of Appeals, protestants 
presented three issues for review, the gists of which were: (1) 
whether the lower rate  charged users of dedicated service is unlaw- 
fully discriminatory and preferential; (2) whether offering of dedi- 
cated rate  service by a common carr ier  unlawfully converts a com- 
mon car r ie r  into a contract carr ier ;  and (3)  whether the Recom- 
mended Order and Final Order of the Commission a re  erroneous a s  
a matter  of law because they do not contain the findings and conclu- 
sions required by law. From these issues it is apparent  that  the 
basis for all the proffered issues is protestants' contention that  the 
Commission committed "errors of law" in reaching its decision. 
Additionally, although the Court of Appeals' opinion does not dis- 
close the s tandard under which tha t  court considered the issues, its 
holding that  the dedicated rate scheme is discriminatory and pre- 
ferential implicitly indicates a determination that  the Commission 
committed an  er ror  of law and the opinion is written accordingly. 
Moreover, appellants essentially a rgue  to this Court tha t  the Com- 
mission's order  was proper as  a matter  of law and that  the Court of 
Appeals erred a s  a mat te r  of law in vacating the Commission's 
order. 

From all these factors, plusour review of the record, we think 
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it obvious that  G.S. 62-94(b) (4), whether the order is affected by 
er rors  of law, governs our review. Having determined the specific 
statutory scope of our review, we turn  to the merits of the contro- 
versy and apply the record and contentions to the stated criterion 
for review. 

In their protest filed with the Commission on 17 April 1978, 
protestants alleged essentially tha t  the dedicated service ra te  con- 
stitutes "an unreasonable preference or advantage in violation of 
N.C.G.S. 62-140 and the publication of said dedicated service rates 
is in violation of the proscription contained in N.C.G.S. 62-140 . . . ." 
The Court of Appeals held tha tUthe  entire dedicated ra te  provision 
is discriminatory and preferential in violation of G.S. 62-140 . . . ." 
The pr imary  question before us, therefore, is whether upon a re- 
view of the entire record the dedicated rate scheme violates the 
provisions of G.S. 62-140. That  statute provides in pertinent pa r t  a s  
follows: 

(a )  No public utility shall, a s  to rates or  services, make 
or  g ran t  any ~ r i  rrcxsor/abl~ prr:f<~rc)zr(~ orcr(5iwntcrge to any 
person or subject any person to an!]  iorreaso) lnbl~  prc~jir- 
dice o r  d isat l iw rl  tcr(ge. No public utility shall establish or  
maintain any ioomso)cable  t l i ~ f ~ r c t l c e  trs to rrrtrs o r  s~r iq i -  
rcs either as  between localities or a s  between classes of 
service. 

G.S. 3 62-140 (Cum. Supp. 1979) (emphases added). 

[4] This statute has led to establishing in this jurisdiction the 
laudable rule of law that  there must  be no to~rmsorrable  discrimina- 
tion by public utilities between those receiving the same kind and 
degree of service. Sce  Stccte r.r. rrl. lTtilitics C o u l l ) ~ .  (* .  Men(! Corp. ,  
238 N.C. 451,78 S.E.  2d 290 (1953). In establishing rates, the statute 
plainly prohibits (1) io~~~rcxsorrablc preferences, (2) iozr~trsor/ablr 
advantages, (3)  ~orwrso) irrblr  prejudices, ( 4 )  i tnrrwso)~able  disad- 
vantages and (5) ioircctsorroblr differences. G.S. § 62-140. Neither 
the statute nor the case law, however, prohibits a ~ ! r  preferences, 
advantages, prejudices, disadvantages, differences or discrimina- 
tion in setting rates. The long-established question of law with 
respect to rate  differentials is not whether the differential is merely 
discriminatory or preferential; the question is whether the differ- 
ential is an  ~olr.cclsoirtrhle or lozjitst discrimination. Id .  This inter- 
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pretation is not inconsistent with the "[aldditional declaration of 
policy for motor carriers" provided in G.S. 62-259"nd quoted in the 
Court of Appeals' opinion. The emphasis of tha t  statute is on "un- 
fair" and "undue" preferences, advantages and competitive practi- 
ces. 

This Court has previously interpreted the meaning of "unrea- 
sonable," a s  used in G.S. 62-140, in State e.t9 )'el. Utilities Co))ori. /: 
Tocr Co.. 266 N.C.  366, 146 S.E. 2d 511 (1966). In Teer. the Court 
upheld a Commission order  which concluded tha t  a rate  differen- 
tial on two rail lines of approximately equal distance with the same 
destination was not unreasonable. The reason for the rate differen- 
tial was the difference in number and cost of the switching move- 
ments required for each line. Justice Lake, writing for the Court, 
concluded that "a substantial difference between the costs of render- 
ing the two services justifies some difference in the rates, nothing 
else appearing." Id.  a t  376, 146 S .E .  2d a t  518. The T w r  Court 
reiterated its approval of statements made by courts in other juris- 
dictions that,  "[tlhe charging of different rates for service rendered 
under varying conditions and circumstances is not unlawful," 
R)80wrl i*. PP)OISIJ~ iqa ia Pub1 i c  Util it!/ Comnl., 152 Pa.  Super.  58 ,6 l ,  
31 A. 2d 435,437 (1943), and tha t  "[alny matter  which presents a 
substantial difference as  a ground for distinction between custom- 
ers, such as quantity used, time of use, or manner of service, is a 
material . . . factor," Ford rv. Rio Gratitlr Vcl l lc~g Gas Co., 141 Tex. 
525,527, 174 S.W. 2d 479,480 (1943). 

That  statute provides: 
In addition to the declaration of policy set forth in G.S.  62-2 of 

Article 1 of Chapter62, it isdeclared the policy of the Stateof Korth 
Carolina to preserve and continue all motor car r ier  transportation 
services now afforded this State; and to provide fair and impartial 
regulations of motor car r iers  in the use of the public highways in 
such a manner  as to promote, in the interest of the public, the 
inherent advantages of h igh~vay transportation: to promote and 
preserve adequate economical and efficient service to all the com- 
munities of the State by motor carriers: to encourage and promote 
harmony among all carriers and t o  / J I Y J I Y ~ I ~  t l i ' s c r ~ i i t i i t i r r t i o i t ,  i l r l t l ~ ~ c ,  

/ I I . ~ . ~ I , I . I  trc,c,s I J I .  ~ r t l i ~ ~ r ~ ~ t ~ r ! l r ~ s ,  o r .  1 1 1 ~ l i r  i r ~ o t .  t l o . s t i ~ i c c ~ t i w  c ~ r i t t i p c , t i t i i . c .  ~ i i ' ~ ( " -  

t ; c n  h r t l r t  I 1, t r l l  c ~ r ~ . ~ . i ' c , t . s ;  to foster a coordinated statewide motor 
car r ier  service: and to conform with the national transportation 
policy and the federal motor car r iersac ts  insofar a s  the same mag be 
practical and adequate for application to intrastate commerce. 

(;.S. Q: 62-259 (1975) (emphasis added).  
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Likewise, Justice Higgins, writing for the Court in Statorst, wl. 
C'tilitirs Cow?ri. i q .  Nor.tl~ Crrrdircrr ,k'otor- C ( x r ~ i c ~ s  Ass'il, stated: 

[Rlate-making involves more than mi leage . .  . .There a re  
factors involved in rate-making which justify lower per- 
mile rates  from some points than from others .  . .. The law 
does not contemplate that  all rates shall be equal for like 
distances. Room is left for a ratestructure which takesall 
factors of rate-making into account. I The statute] makes 
unlawful a rate  that  creates an  ~o~jr ts t  discrimination or 
~oltl/rc or / r  ) I  ) ' P ( I S ~ H ( I I ) ~ O  advantage. 

253 N.C. 432,440.117 S.E.2d 271,276 (1960)(emphases in original). 

[5] From the foregoing and other sources has emerged the princi- 
pal of law in this jurisdiction that  "[tlhere must  be substantial 
differences in service or  conditions to justify difference in rates." 
Sttrfce.t8 wl. Utiliti('s  cow))^. 1,. M ~ r r t J  Corp., 238 N.C. a t462,  78 S.E. 
2d a t  298; trwom'. Sfotr  c.r vol. I7tilitic.s C 'o~i)c .  1.. M ~ o l  icipol Corps.. 
243 N.C. 198,203,90  S.E. 2d 519, 527 (1955). 

[6] From the authorities noted above we are  able to list several 
factors previously approved by this Court which constitute "sub- 
stantial differences in service or conditions" and ,  therefore, justify 
a rate  differential: (1) quantity of use. (2) time of use, (3)  manner of 
service, and (4) costs of rendering the two services. 

[7] Applying the foregoing to the record before us, we find sub- 
stantial and competent evidence of each of the factors listed above to 
support a finding of "substantial differences in service or condi- 
tions" of transportation services rendered to shippers under the 
dedicated ra te  vis-a-vis the services rendered shippers under the 
general rate. There was substantial evidence that: (1)  the cost per 
shipment for car r ie rs  on dedicated traffic was 15.5% lower than 
cost per shipment on non-dedicated traffic, (2)  the manner of serv- 
ice is different in that  fekver tractor-trailers and drivers a re  re- 
quired to serve dedicated traffic than nondedicated traffic. (3 )  the 
quantity of use for dedicated traffic is obviously greater  than for 
nondedicated traffic in light of the 100 hour per week minimum 
usage requirement, and (4) the time of use of dedicated traffic is 
different in that  practically full-time loading and unloading facili- 
ties must be available to carr iers  under the dedicated rate while 
nondedicated rate  users normally make available such facilities 
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only dur ing  the normal 40 to 50 hour work week. 

The record also discloses a "substantial difference i n .  . . condi- 
tions." Testimony established that  a driver of dedicated equipment 
became more familiar with loading and unloading requirements of 
a customer and this familiarity is beneficial from the standpoint of 
sa.fety, thus reducing the frequency and costs of accidents. 

We do not at tempt here to itemize every difference between 
dedicated and nondedicated service. I t  is unnecessary for us to 
reach the argument  presented with respect to whether competition 
is a factor which would justify a rate  differential. The evidence is 
more than abundant  to justify the finding of a "substantial differ- 
ence in services and conditions" from the factors discussed above. 

Protestants place heavy reliance on two decisions of this Court: 
L~cnzber  Compan.ij i :  R a i l r o a d ,  136 N.C. 479,53 S .E.  823 (l904), and 
S ta t e  e.1' rrl .  U t i l i t i e s  Cortlnt. r s .  R a i l w a y ,  256 N.C. 359, 124 S.E.  2d 
510 (1962). This reliance is misplaced. Not only are  these cases 
clearly distinguishable from that  before us, neither endorses any 
rule contrary to that  reaffirmed here. Both of these cases stand for 
the proposition that  unlawful discrimination exists only when a 
rate  differential or  other preference is applied to those operating 
under substantially similar circumstances and conditions. Such is 
not the situation disclosed by the record before us. 

The burden of proving that  the dedicated service rate  is dis- 
criminatory and preferential lies here with protestants, the com- 
plaining parties. G.S. 5 62-75 (1975); accord ,  S ta t e  e x  r ~ l .  U t i l i t i e s  
Corrim. 1. .  Edn i i s t en ,  291 N.C. 424, 230 S.E. 2d 647 (1976). We are  
also governed by the statutory provisions that: (1) rates established 
by the Commission shall be deemed just and reasonable, G.S. 5 
62-132 (1975); (2) the rates or other actions of the Commission shall, 
on appeal,  be "pr . iv lo f t rr ic  just and reasonable," G.S. 5 62-94(e); and 
(3) this Court, on appeal,  must  give due account to the rule of 
prejudicial error ,  G.S. 5 62-94(c). 

Applying the appropriate criterion for judicial review here as  
discussed in Section I1 of our opinion, we find that  no "substantial 
rights" of protestants "have been prejudiced," that  no prejudicial 
e r ror  was committed in the proceedings before the Commission, 
and that  the Court of Appeals erroneously held as  a matter  of law 
that  the dedicated rate provision is discriminatory and preferential 
in violation of G.S. 62-140 and other statutes. We hold tha t  there 
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were no er rors  of law in the proceedings before the Commission and 
its order a s  contemplated by G.S. 62-94(b) (4). 

IV. 

[8] Appellees next contend that  use of the dedicated rate structure 
circumvents statutory restrictions by allowinga common carr ier  to 
convert itself, in effect, into a contract carr ier  and then charge a 
lower rate than common carr iers  charge. 

In presenting this a rgument ,  protestants point to the testi- 
mony of the Kenan witness who explained the dedicated rate  opera- 
tion. According to his testimony, once a petroleum transport is 
assigned to dedicated service, it becomes unavailable for use by 
other shippers during its twenty or more weeks of operation under 
the dedicated rate  plan. For  example, if a dedicated service t rans-  
port is returning empty after  making a delivery, it cannot be used 
for another shipper; neither can it be used for another shipper if 
sitting idly. This raises the possibility that a dedicated carr ier  
would have to refuse service to a shipper a t  a time it may actually 
have equipment available. Protestants argue tha t  this, for all prac- 
tical purposes, converts a common carr ier  to a contract carr ier .  

The crucial question therefore is whether a common car r ie r  
which commits a par t  of its equipment to dedicated use should be 
regarded as a matter  of law as  a contract carr ier .  Our  statutes and 
case law impel a negative answer. 

G.S. 62-3(7) defines a common carr ier  as  one "which holds 
itself out to the general public" toengage in transportation services. 
G.S. 62-3(8) refers to a contract carr ier  a s  one "which, under an 
individual contract or agreement" engages in transportation servi- 
ces "other than the transportation referred to in subdivision (7) of 
this section." 

From these statutes, it is clear that  the crucial test to deter- 
mine whether one is a common carr ier  is whether he holds himself 
out a s  such. This Court so held in Jcrc.hsou 1 ' .  Sto) tc i l .  253 N.C. 291, 
116 S.E. 2d 817 (1960) where it was said, "The crucial test a s  to 
'whether one is a common car r ie r  is whether he holds himself out a s  
such, either expressly or  by a course of conduct, tha t  he will car ry  
for hire  on a uniform tariff all persons applying.  . . so long as he has 
room."' Id .  a t  302, 116 S.E. 2d a t  825 (citations omitted); oc.eor.d, 
Cti )rfltr!/ & Ttr ~ ( j o l t r ,  I)rt*. 1 , .  Setrtrrt., 92 Ariz. 63, 373 P. 2d 370(1962). 
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I t  is t rue,  a s  protestants argue,  that  any service rendered by a 
common carr ier  to a shipper under the dedicated rate  arrangement 
is the result of a contract between the carr ier  and the shipper. 
There is absolutely nothing in the record before us, however, to 
indicate that  such contracts preclude a common carr ier  from ren- 
dering service to the public generally or  interfere with the carrier 's 
holding itself out to serve the public. To the contrary, the record 
discloses that  the common carr iers  participating in the dedicated 
rate arrangement a re  holding themselves out to and do indeed 
provide transportation services to other petroleum shippers. Addi- 
tionally, while contract carr iers  must  establish a minimum rate,  
they a re  not required to charge all shippers the same rate. Explana- 
tion of the North Carolina Truck Act of 1947, N.C. Utilities Comm. 
General Order No. 4066-A, 8 (June 1, 1948). Common carriers,  on 
the other hand, must  charge a uniform tariff for their services. 
While the dedicated rate is less than the regular rate and results in 
lower charges for larger  shippers, the dedicated rate is equally 
available, and on the same terms, to all. We find nothing inconsis- 
tent between the dedicated rate  s tructure and the duty of common 
carr iers  to hold themselves out to the general public and provide 
service impartially to all persons requesting service. We hold that  
the Commission did not commit an er ror  of law as  contemplated by 
G.S. 62-94(b) (4) in adhering to the same view. 

We note finally that  we a re  not insensitive to the plight of 
protestants. The resulting inequity to protestants from the dedi- 
cated rate s tructure is, however, as  Judge Vaughn correctly notes 
in his dissent, that  the major oil companies in some cases base the 
freight or  shipping allowance given to the oil jobber on the dedi- 
cated rate  rather  than the regular tariff. Any losssuffered by the oil 
jobbers due to their inability to use the dedicated service results 
from the petroleum pricing ar rangement  between them and the 
major oil companies and not from any unlawful rate structure 
approved by the Utilities Commission. 

For the reasons stated above, the decision of the Court of 
Appeals is reversed and this cause is remanded to that  court with 
directions to reinstate the order  of the Utilities Commission, dated 
11 April 1979, in Docket No. T-825. Sub 226, establishing para-  
graphs  ( a )  through (f)  of Item 8005-A in Local Motor Freight  Tariff 
NO. 5-0. 
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Reversed and remanded. 

Justice BROCK did not participate in the consideration or deci- 
sion of this case. 

STATE O F  NORTH CAROLINA v. J O H N  W E S L E Y  OLIVER A N D  GEORGE 
MOORE, J R .  

No. 78 

(Filed 27 January  1981) 

1. Criminal Law 8 15.1- pretrial publicity - denial of change of venue 
The trial court  in a prosecution for f irst  degree murder  and armed robbery 

did not abuse its discretion in denying defendants' motion for change of venue 
based on pretrial  publicity in radio broadcastsand newspaper articles where the 
articles wereof a general n'ature likely to be found in any jurisdiction to which the 
trial might  be moved; the coverage of defendants' a r r e s t  only indicated tha t  
defendants had been charged with a crime; the articles were factual, non- 
inflammatory, and contained for the most pa r t  information tha t  could have been 
offered in evidence a t  defendants' t r ial :  and no juror objected to by defendants 
because of pretrial publicity was seated on the jury. 

2.  Criminal Law 8 21.1- denial of post-indictment probable cause hearing 
The denial of defendants' post-indictment motions for a probable cause 

hearing did not violate G.S. 15A-606(a)or deprive defendantsof equal protection 
and due process of law. 

3. Jury 9 6- denial of individual voir dire - no abuse of discretion 
Defendants failed to show that  the trial court  abused its discretion in the 

denial of defendants' motion for a n  individual r v i r d i i u  of each juror and seques- 
tration of the jurors dur ing i v i r  d i re .  

4 .  Jury 5 7.11- opposition to capital punishment - excusal for cause 
The trial  court  in a f irst  degree murder  prosecution properly excused for 

cause prospective jurors who admitted a specific inability to impose the death 
penalty under any circumstances. 

5. Constitutional Law 8 63; Jury 9 7.1 1- exclusion of jurors for capital punish- 
ment views - cross-section of community 

There is no mer i t  in defendants' contention tha t  the "death qualification" 
jury selection process in a f irst  degree murder  case deprived them of a jury 
selected from a representative, fa i r  cross-section of the community on the guil t  
phase of the case. 
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6.  J u r y  5 6.4- excusal  of j u r o r s  f o r  capi ta l  pun i shmen t  v iews - absence  of 
ques t ioning by defense  counsel 

When challenges for cause a r e  supported by prospective jurors' answers to 
questions propounded by the prosecutor and by the court, the court  does not abuse 
its discretion, a t  least in the absence of a showing that  fur ther  questioning by 
defendant would likely have produced different answers,  by refusing to allow 
defendant to question the juror challenged. 

7. Cr imina l  L a w  5 91- s t a tu to ry  speedy  t r i a l  - exclusion of t ime  pend ing  
motion f o r  c h a n g e  of venue  

A motion for change of venue is a "pretrial motion" within the meaning of 
G.S. 15A-701(b)(l)(d), and the t ime between the filing of the motion and its 
disposition is properly excluded in computing the statutory speedy trial period 
provided the motion is heard within a reasonable t ime after it is filed and the 
State does not delay the hearing for the purpose of thwarting the speedy trial 
statute.  

Cr imina l  L a w  5 102.6- use  of g u n  in  j u r y  a r g u m e n t  
I t  was not improper for the prosecutor to use in his jury a rgumen ta  revolver 

which had been offered in evidence in the trial so long as  he did not a t tempt  to 
d r a w  any inferences from the weapon which were not supported by the evidence 
or to frighten o r  intimidate the  jury with it. 

I nd i c tmen t  a n d  W a r r a n t  5 7.1- allegation of defendant ' s  res idence  - 
su rp lusage  

The trial court  properly denied defendant'smotion to dismiss murder  indict- 
ments against  h im on the ground they described him a s  being a resident of 
Robeson County when in fact  he resided in Columbus County since defendant's 
residence was immaterial  and the allegationsas to hiscounty of residence were a t  
most surplusage. 

10. Consti tutional L a w  5 30; Cr imina l  L a w  5 91.6- discovery of pistol sho r t  
t ime  be fo re  t r ia l  - denia l  of cont inuance  

The tr ial  court  in a murde r  and armed robbery case did not e r r  in the denial 
of defendant's motion for a continuance of his trial made on the ground tha t  the 
court  had ordered that  discovery be completed two weeks before trial and he did 
not have a full two weeks before his tr ial  commenced on 14 May to view a pistol 
discovered by the State on 2 May where the State informed defendant's attorney 
on 3 May of the discovery; defendant's attorney chose not toview the weapon until 
9 May after which he received by mail a copy of a permit  to purchase the pistol 
issued to defendant; no ballistics analysis was possible because the bullet which 
killed one victim could not be found and the bullet which killed the second victim 
was badly fragmented: and defendant's preparation for trial was thus in no way 
inhibited by the late discovery of the pistol. 

11. Cr imina l  L a w  50 66.10, 66.17- unnecessar i ly  sugges t ive  s h o w u p  proce- 
d u r e  - i n h e r e n t  reliabil i ty of identification - admissibil i ty of p re t r i a l  a n d  . . 

in-cour t  identifications 
Although a n  officer's statement to a seven-year-old witnessthat  he would be 



I N  THE SUPREME COURT 

Sta t e  v. Ol iver  

taken to the police station where he "could see tha t  man  again" coupled with a 
showup procedure in which the witness viewed the defendant singly through a 
two-way mirror  constituted a n  unnecessarily suggestive pretrial  identification 
procedure, the witness's identification of defendant was inherently reliable con- 
s i d e r ~ n g  the totality of circumstances and did not create a substantial likelihood 
of misidentification so tha t  both his out-of-court and in-court identifications of 
defendant were admissible in evidence where the witness was no casual observer 
bu t  was a witness to the slayingof hisown grandfather;  he had ample opportunity 
to view his grandfather 's  assailant since the shooting occurred near him, in a n  
open area ,  outside, and du r ing  daylight; he gave a n  accurate description of 
defendant prior to the showup; his identification was consistent, unequivocal and 
made without the slightest hesitancy or uncertainty; he was careful not to impli- 
cate a codefendant whom he also viewed singly through the two-way mirror  but  
was quite f i rm in hisconsistent identification of defendant; and the length of time 
between the cr ime and the confrontation was no more than a few hours. 

12. A r r e s t  a n d  Bail  $9-  bai l  i n  cap i t a l  ca se  - discre t ion  of c o u r t  

Whether a defendant charged with a capital offense isentitled to a bail bond 
is a matter in the discretion of the trial judge. G . S .  15A-533. 

13. J u r y  # 7.8- denia l  of cha l l enge  f o r  cause  of j u r o r  based on heal th  
The trial court  did hot abuse its discretion in the denial of defendant's 

challenge for cause of a 65-year-old juror who stated tha t  she had a history of 
hear t  trouble, took medication daily for high blood pressure, utilized nitrogly- 
cerin if she experienced pain or became upset, was not sure he r  health would 
allow her to sit for more than one day and felt that  a trial lasting more than a week 
would be too strenuous where the trial court  fully questioned the juror about her  
health and observed tha t  the work of a juror was not strenuous, that  often 
veniremen with hear t  conditions serve on a jury, and that  counsel on both sides 
had agreed tha t  the trial would not last more than a week. 

14. Witnesses $ 1.2- compe tency  of youthful  wi tness  - l e ad ing  ques t ions  on 
voi r  d i r e  

The trial court  did not abuse itsdiscretion in ruling that  a seven-year-old boy 
was acompetent witness in a murder  and armed robbery caseor in permitt ing the 
prosecutor to ask the youthful witness leading questions du r ing  the tvir dtru 
examination to determine his competency. 

15. Criminal  L a w  3 33.1- observat ions  of witnesses - re levancy 
The trial court  in a f irst  degree murder  and armed robbery case did not e r r  

in the admission of a witness's testimony tha t  he saw two boys walking toward the 
cr ime scene shortly before the crimes occurred and tha t  they were "dark people" 
and another witness's testimony tending to sho~v  that  clothing he saw one defend- 
a n t  bvearingon the day before the crimes matched the description of such defend- 
ant's clothing on the day of the crimes: furthermore,  such testimony could not 
have had the purpose of inflaming the jury anti ~vould be, a t  most, harmlesserror.  

16. Cr imina l  L a w  $ 88.1- c ros sexamina t ion  to show b ia s  o r  pre judice  
The district  at torney was properly permitted to ask a defense witness on 
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cross-examination, "Brown, you will do anything to cover u p  for your old friend, 
won't you?" and "Were you covering up for your old buddy and cell mate sitting 
over there a t  the next table?" since the questions were designed to show bias and 
prejudice on the pa r t  of the witness, and this is a proper function of cross- 
examination. 

17. Cr imina l  L a w  5 42.2- physical  evidence  connected  wi th  c r i m e  - f a i l u re  to 
show ob jec t shad  u n d e r g o n e  no  ma te r i a l  c h a n g e  

In this prosecution for f irst  degree murder  and armed robbery, two "foot- 
ball candies,"a toboggan, candy wrappers,  a red pullover sh i r t  with a hood, and a 
pistol and bullets were not inadmissible because the State failed to offer positive 
testimony tha t  the objects had undergone no material change where all of the 
items were positively identified as  being the very items recovered by those inves- 
t i g a t ~ n g  the inc~den t  in question; there was no evidence that  the condition of any 
of the items had changed between the time of their  recovery on the day of the 
crimesand the day of trial; the very nature of the items themselves would make a 
change in condition extremely unlikely in the shortt ime between the commission 
of the crimes and the trial: and the fact tha t  the ~ t e m s  had undergone no material 
change was clearly implied in the testimony of the officer who identified them. 

18. Criminal  L a w  5 33.1- re levancy of candies  a n d  toboggan 
In this prosecution for f irst  degree murder  and armed robbery, evidence 

tha t  candy wrappersdiscovered in the pocket of a jacket found in a truck used by 
defendants matched in appearance wrappers  on candy found on the counter of 
the store where the crimes occurred was relevant a s  a circumstance tending to 
show that  defeqdants had,  a t  some time. been i l i  the store, and a dark  toboggan. 
also found in the t ruck,  was relevant inasmuch as a witnessobserved one defend- 
an t  wearing a dark  toboggan shortly af ter  the crimes were committed. 

19. Cr imina l  L a w  $9 10.3, 11- f a i lu re  to c h a r g e  on accessory be fo re  o r  a f t e r  
t h e  f a c t  

The trial court  did not e r r  in failing to instruct as  to one defendant on the 
offenses of accessory before and accessory after the fact to the crimes of armed 
robbery and murder  where the evidence shoived tha t  both defendants were 
present a t  the scene and were acting together in the commission of the armed 
robbery, and tha t  the murdersoccurred in furtheranceof their  common purpose 
to commit this crime or as a natural consequence thereof. 

20. Cr imina l  L a w  5 136.4- conviction u n d e r  f e lony-murde r  ru l e  - unde r ly ing  
felong not a g g r a v a t i n g  c i r cums tance  

Where defendants were convicted of the capital offense of f irst  degree 
murder  on the theory tha t  the murder  was committed dur ing the perpetration of 
a n  armed robbery. it was er ror  for thcl court to submit the underlying felong of 
armed robbery to the jury in the sentencing phase of the trial as  an  aggravating 
circumstance, and defendants who Lvere sentenced to death a r e  entitled to a ne\v 
sentencing hearing since the jury may well have decided tha t  the remaining 
aggravating circumstances ivere not sufficiently substantial to call for imposi- 
tion of the death penalty had the jury not considered the underlying felonyasan 
aggravating circumstance 
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21. Cr imina l  L a w  § 135.4- f i r s t  d e g r e e  m u r d e r  - sen tenc ing  h e a r i n g  - 
a g g r a v a t i n g  c i r cums tance  of especially heinous,  atrocious,  o r  c r u e l  c r i m e  

The trial court  properly submitted to the jury the aggravating circumstance 
a s  to whether the first  degree murder  of a storekeeper was "especially heinous, 
atrocious or cruel" where the State's evidence showed tha t  the storekeeper, after  
opening his cash register in response to defendants'demands, begged for his life 
and tha t  one defendant mercilessly shot him to death.  However, the tr ial  court 
erred in submitt ing the aggravating circumstance as  to whether the death of a n  
innocent bystander was "especially heinous, atrociousor cruel" where the State's 
evidence showed tha t  one defendant,  as  he was running from the store, shot and 
killed the bystander who had pulled u p  to purchase gas,  there was no unusual 
infliction of pain or suffering on the victim, and the brutali ty of the killing did not 
exceed that  normally present in a case of f irst  degree murder .  

22. Cr imina l  L a w  8 135.4- f i r s t  d e g r e e  m u r d e r  - sen tenc ing  h e a r i n g  - 
compe tency  of c r imina l  r eco rd  

Portions of defendant's criminal record which were read to the jury dur ing 
the sentencing phase of a f irst  degree murder  case were relevant and competent 
to negate evidence tha t  defendant had no significant history of prior criminal 
activity which was submitted to the jury on his behalf as  a possible mitigating 
circumstance. 

2%. Cr imina l  L a w  135.4- m u r d e r  commi t t ed  in pe rpe t r a t i on  of r o b b e r y  - 
submission of a g g r a v a t i n g  c i r cums tance  of commission f o r  pecun ia ry  ga in  

In a prosecution for the f i rs t  degree murder  of a storekeeper du r ing  the 
perpetration of a n  armed robbery and the first  degree murder  of an  innocent 
bystander who had pulled up to the store to purchase gas,  the trial court  properly 
submitted to the jury du r ing  the sentencing phase of the trial the aggravating 
circumstance a s  to whether the bystander was murdered for "pecuniary gain" 
although the evidence showed tha t  the money had already been obtained from the 
storekeeper a t  the time the bystander was shot, since the murder  of the bystander 
ivas apparently committed in a n  effort to eliminate a witness to the robbery, and 
the jury could find that  both murders  were committed for the purpose of permit-  
t ing the defendants to enjoy pecuniary gain. 

24. C r i m i n a l  L a w  3 135.4- m u r d e r  commi t t ed  in  p e r p e t r a t i o n  of r o b b e r y  - 
submission of a g g r a v a t i n g  c i r cums tance  of commission f o r  pecun ia ry  g a i n  

There is noerror  in submitt ing the aggravating circumstance a s  to whether 
a murde r  was committed "for pecuniary gain" in a felony-murder case in which 
the underlying felony is robbery notwithstanding the rule tha t  the robbery itself 
cannot be submitted a s  such a circumstance, since the circumstance tha t  the 
capital felony wascommitted for pecuniary gain does notconstitute anelement  of 
the offense. 

Justice M E Y E R ~ ~ ~  not participate in the consideration and decision of this 
case. 

BEFORE Judge Dorltrld L. S w  ith presiding a t  the 14 May 1979 
Session of ROBESON Superior Court, defendants were convicted by 
a ju ry  of a rmed  robbery and two counts of murde r  in the first 
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degree. A t  the sentencing phase of the trial1 the jury recommended 
tha t  defendant Moore be sentenced to life imprisonment for the 
murder  of Dayton Hodge and to death for the murde r  of Allen 
Watts. As to defendant Oliver the jury recommended death in both 
murder  cases. F rom judgments imposing life sentences in the rob- 
bery cases and sentences according to the jury's determination in 
the murder  cases, defendants appeal of right to this Court pursuant 
to G.S. 7A-27. 

R u f u s  L. E d m i s t e n ,  A t torney  General,  by T i a r e  Bowe Smi ley ,  
Ass i s tan t  At torney  General,  f o r  the state. 

Murchison,  Fox  & Nezcton, b y  F r a n k  B. Gibson, J r . ,  At torneys  
for deferzdant appel lant  Oliver. 

Robert D. Jacobson, At torney  for  defendant appel lant  Moore. 

EXUM,  Justice. 

Defendants assign a multitude of errors  to the guilt  and sen- 
tence determination phases of the trial.  Many a re  frivolous; 
because, however, this is a capital case, we touch upon them a11e2 We 
find no er ror  in the guilt  phase warrant ing  a new trial.  For  e r ror  in 
the sentencing phase we vacate the death sentences and remand 
those cases in which the death penalty was imposed for new sen- 
tencing hearings and determinations. 

The state's evidence tends to show as follows: 

On the morning of 12 December 1978 Bobby Hodge, a seven- 
year old boy a t  the time of trial,  rode with his grandfather ,  Dayton 
Hodge, to Watts' Convenient Mar t  in Fairmont.  The store was 
operated by Allen Watts. While Dayton Hodge was putting gas in 
his truck Bobby saw a man,  whom he identified as  defendant 
Oliver, run  from Watts '  store with a pistol in his hand. This man 
shot his grandfather  a t  close range with the pistol and then "ran to 

North Carolina General Statute 15A-2000 requires a separate proceeding to 
determine the sentence of a defendant convicted of the capital felony of f irst  degree 
murder .  

Not only a r e  many of the assignments of er ror  frivolous, but  the briefs a r e  
poorly organized, difficultto follow, and on the whole unpersuasive. We have never- 
theless examined the case with care to insure that the convictions and sentences a r e  
free from prejudicial error.  
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the woods." Shortly thereafter,  a t  approximately 9:35 a.m.,  Mitch- 
ell Ivey was driving by Watts' store. He observed a "tall guy run- 
ning away" wearing a long brown coat with a "silver shiny object in 
his hand." He then saw another person wearing "something red." 
"The first guy was running. The big, tall guy was running and the 
little guy turned around and started running maybe ten feet away 
. . . ." Bobby Hodge flagged Ivey, and Ivey stopped. Ivey observed 
Dayton Hodge lying beside his t ruck with blood on his head and on 
the pavement. He went inside the store and found Allen Wattslying 
on his back with "blood all on his side." Ivey telephoned police. Ivey 
identified defendants Moore and Oliver as  the persons he saw run- 
ning down the shoulder of the road. 

Emergency medical technicians with the Robeson County 
Ambulance Service arr ived and transported both Dayton Hodge 
and Allen Watts  to Southeastern General Hospital in Lumberton. 
When they arr ived a t  the scene neither Dayton Hodge nor Allen 
Watts  displayed any vital signs. Hodge died from a bullet which 
entered the back of his neck and lacerated his spinal cord. Wat ts  
died from a bullet which entered the r ight  side of his forehead and 
pierced his brain. Both entry wounds were about three-eighths 
inches in diameter. 

Robeson County deputy sheriffs arrived a t  the scene a t  approx- 
imately 9:50 a.m. They searched a wooded area  around the Square 
Deal Warehouse, near which was parked a white over brown Chev- 
rolet t ruck approximately two to three tenths of a mile north of 
Watts' store on Highway 41. They apprehended defendants Oliver 
and Moore in the wooded area. Oliver jumped up  from some thick 
underbrush with his hands up  and was handcuffed. They discov- 
ered Moore some 8 1  feet away lying in a ditch. They found a paper 
sack containing$225.00 cash in ones, fives, and tens, and fifty-three 
$1.00 foodstamps in the ditch near where Moore was lying. Moore 
wore a red sweatshirt with a hood. Thir ty minutes af ter  deputies 
apprehended defendants they returned to the area  and found a 
long, brown coat partially submerged in water in the ditch. 

Johnny Lee Lewis, while a n  inmate in the Robeson County jail 
on 18 Janua ry  1979, overheard defendant Moore talking with other 
inmates. Moore said he was "in Mr.  Watts' store two or three times 
that  week, and on the night before the shooting." Moore said before 
he left home on 12 December 1978 "he started to take his 12-gauge 
shotgun and changed his mind a t  the last minute." He went to 
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Watts' store and got candy and a drink.  When Watts  opened the 
cash register,  Moore said, "he pulled out a gun and Mr. Watts  said 
'Please don't shoot me. Go ahead and take the money."' Then Moore 
"just shot Mr. Watts  and then laid the gun on the ~ o u n t e r . " ~  

Other circumstantial evidence strongly implicated both defend- 
ants  Moore and Oliver a s  principal perpetrators of the two murders  
and the robbery. William Lands sold Oliver a .38 caliber pistol and 
a black holster in August 1978. On 30 April 1979 deputies returned 
to the wooded area  where they had earlier apprehended defend- 
ants. They found the pistol sold to Oliver, partially buried, in the 
area  some 600 feet from where defendants were apprehended. 
Marion Eady sold Oliver a 1972 Chevrolet, white over brown 
pickup truck on 22 September 1978. This t ruck was parked near 
the Square Deal Warehouse on the day of the crimes. 

On the evening of 11 December 1978, shortly af ter  7:00 p.m., 
defendants came into Watts' store and "just walked around and 
looked and turned and went down the middle aisle and then came 
back up  the first aisle." Oliver bought vienna sausages. Then the 
men "moved around in the store continuously." They walked "up 
and down the aisles for seven to eight minutes." Defendants were 
seen together a t  8:00 a.m. on 12 December 1978 in a "brown pickup 
truck." Another witness observed two men walking toward Watts' 
store a t  approximately 9:OO a.m. on 12 December. One had on"some- 
thing red. Looked like maybe a red hood. And the other one had on a 
coat about knee-length." Yet another witness identified both Moore 
and Oliver in Watts' store on 12 December a t  approximately 9:15 
a.m. 

Witnesses who observed defendants a t  or  near  the time of the 
crimes consistently said Oliver was wearing a long, knee-length 
coat similar to tha t  found in the woods near where he was arrested. 
They said Moore was wearing a red sweatshirt with a hood on it like 
tha t  which he was wearing a t  the time of his arrest .  Another wit- 
ness said Moore was wearing a da rk  toboggan. 
- - - -- - - - 

Out of the presence of the jury on i v i r  dire Johnny Lee Lewis testified tha t  
Moore also said,  "Oliver picked the gun  up off the counter and he carried the money 
out of the store." The trial judge assiduously prevented any out-of-court statement 
made by Moore which tended to implicate defendant Oliver from being placed 
before the jury so as  to avoid violating the rule laid down in Bruton 1 ? .  United States. 
391 U .S .  123 (1968). 
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Oliver's fingerprints were found on the Chevrolet t ruck 
parked a t  the Square  Deal Warehouse. Found in the t ruck was the 
black holster sold to Oliver by William Lands; a blue coat similar to 
tha t  which some witnesses said Moore had worn over his red sweat- 
shir t ;  and a black toboggan. In the r ight  pocket of the blue coat were 
several pieces of multi-colored Christmas candy wrapping paper 
which matched the paper on candies found on the counter of Watts '  
store on the day of the crimes. 

Defendants offered evidence a s  follows: 

Oliver's fa ther  testified tha t  although Oliver lived with him, 
he had never seen the long, brown coat allegedly worn by his son, 
nor had he ever seen his son with a pistol. 

According to the testimony of state's witness Johnny Lee 
Lewis, Robert E a r l  Brown was one of those inmates to whom Moore 
made incriminating statements. Brown, testifying for Moore, 
denied tha t  the conversation ever occurred. He related several 
exculpatory statements made by Moore. 

Defendants filed separate briefs. Assignments of e r ror  in the 
guilt  phase made  by both defendants  will be discussed in P a r t  I of 
the opinion. Assignments of e r ror  in the guilt  phase raised only by 
defendant Oliver will be discussed in P a r t  11; assignments of e r ror  
in the guil t  phase raised only by defendant Moore, in P a r t  111; and 
errors  assigned in the sentencing phase of the trial,  in P a r t  IV. 

[I] Defendants f i rs t  assign er ror  in the denial of their  motion for  a 
change of venue..' Defendants allege that  adverse pre-trial publicity 
precluded their receiving a fair  trial in Robeson County. In support 
of the motion defendants offered newspaper clippings, transcripts 

Motions for a change of venue a r e  governed by G.S. 15A-957: 
"Motion for change of r9enue.-If, upon motion of the defendant, the 

court  determines tha t  there exists in the county in which the prose- 
cution is pending so g rea t  a prejudice against  the defendant tha t  he 
cannot obtain a fair  and impartial  tr ial ,  the court  must either: 
(1) Transfer  the proceeding to another county in the judicial dis- 

tr ict  or to another county in a n  adjoining judicial district, or 
(2) Order a special venire under  the  terms of G.S. 15A-958. 

The procedure for change of venue is in accordance with the provi- 
sions of Article 3 of this Chapter,  Venue." 
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of radio and television news broadcasts and the testimony of five 
media representatives. Evidence offered or  stipulated tended to 
show: The Robesonian,  a local newspaper with a circulation of about 
14,000, printed five articles discussing the murders  and the appre- 
hension of defendants. The F a i r m o n t  T o w n  Messenger, a newspaper 
with a circulation of approximately 1,750, printed six such articles. 
The Whiteui l le  N e w s  Reporter ,  a newspaper with a circulation of 
approximately 40 in Robeson County, published one such article. 
Broadcasts concerning the pending trial from WTSB radio, reach- 
ing an  indeterminable number of persons throughout Robeson 
County, were made on nine different days. In addition, an  undeter- 
mined number of broadcasts were made by WAGR radio reaching 
an  indeterminable number of persons in Robeson County. The tr ial  
court took judicial notice of the fact that  Robeson County has a 
population of approximately 90,000 persons. 

A motion for  change of venue is addressed to the sound discre- 
tion of the t r ial  judge and his rul ing will not be overturned on 
appeal in the absence of an  abuse of discretion. S ta te  v. Bar f i e ld ,  298 
N.C. 306, 320, 259 S.E. 2d 510, 524 (1979), cert. denied ,  - U.S .  
6 5  L. Ed.  2d 1137,100 S.Ct. 3050(1980). In S ta te  c. A l f o r d ,  289 
N.C. 372, 222 S.E.  2d 222, death  s e n t e w e  zqacated, 429 U.S. 809 
(1976), the defendant offered exhibits similar to those relied on here 
in support of his motion for changeof venue. In Al ford  we concluded 
tha t  with the exception of the coverage of the defendant's arrest ,  the 
articles were of a general nature likely to be found in any jurisdic- 
tion to which the trial might  be moved. Here, a s  in A l f o r d ,  the 
coverage of the arrests  only indicated that  defendants had been 
charged with a crime. The articles were factual, non-inflamma- 
tory, and contained for the most pa r t  information that  could have 
been offered in evidence a t  defendants' trial. 

Judge  Gavin, who ruled on the motions for change of venue, 
fully considered defendants'arguments. When the jury was selected 
a t  trial,  defendants were allowed adequate opportunity for coir d i r e  
examination of potential jurors. No juror objected to by defendants 
because of pre-trial publicity was seated on the jury. 

The burden of showing"sogreat a prejudice" by reason of pre- 
trial publicity t ha t  a defendant cannot receive a fair  trial is on 
defendant. S ta te  c. Fairc lo th ,  297 N.C. 100,105,253 S.E. 2d890,893 
(1979). Defendants did not successfully car ry  this burden. The 
motion for change of venue was properly denied. 
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[2] Defendants next challenge the denial of their motions for a 
probable cause hearing. A t  defendants' f i rs t  appearance in this  
mat te r  a probable cause hearing was scheduled for 20 December 
1978. The state's request for a continuance was granted and the 
hearing rescheduled for 4 J anua ry  1979. The grand jury returned 
indictments against defendants on 2 January  1979. Defendants 
Oliver and Moore moved, respectively, for a probable cause hearing 
on 25 Janua ry  and 22 Janua ry  1979. The motions were denied. 
Defendantscontend that  not affording them a probable cause hear- 
ing conflicts with the controlling North Carolina statute and is a 
denial of equal protection and due  process of law. We do not agree. 

The North Carolina statute upon which defendants rely is G.S. 
15A-606(a): 

" D e m a n d  or  w a i l w  of probable-ea use hearing.-(a) The 
judge must  schedule a probable-cause hearing unless the 
defendant waives in wri t ing his r ight  to such hearing. A 
defendant represented by counsel, or  who desires to be 
represented by counsel, may not before the da te  of the 
scheduled hearing waive his r ight  to a probable-cause 
hearing without the written consent of the defendant and 
his counsel." 

Defendants maintain tha t  this section changes our former rule 
which allowed trial following indictment without a probable cause 
hearing. S ta te  I ? .  V i c k ,  287 N.C. 37, 213 S .E.  2d 335 (1975), ce1-t. 
d isn~issecl ,  423 U.S. 918 (1975). Defendants' a rgument  was fully 
considered and rejected by this Court in State ,: Lester., 294 N.C. 
220,240 S .E.  2d 391 (1978). I t  would serve no good purpose to repeat 
the rationale of Lestcr; suffice it to say that  we see no need to disturb 
the conclusion we reached in that  case. 

Lester also disposes of defendants'claim that  failure to provide 
them a probable cause hearing denied them due process and equal 
protection under the North Carolina and United States Constitu- 
tions. "[Nleither [constitution] requires a preliminary hearing as a 
necessary step in the prosecution of a defendant." Id. a t  224, 240 
S.E.  2d a t  396. Since Lester., the California Supreme Court has 
concluded tha t  deprivation of a post-indictment probable cause 
hearing denies a defendant equal protection of the law as  guaran- 
teed by the Cal<fornia  Constitution. Hawkirls I * .  Slcperior C o l c ~ t ,  22 
Cal. 3d 584,586 P. 2d 916,150 Cal. Rptr .  435 (1978). The rationale of 
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H a  rc4-itls has been rejected expressly by Nevada, S e i m  I ! .  S ta te ,  95 
Nev. 89, 590 P. 2d 1152 (1979), and Illinois, People I * .  F r a M i n ,  80 
111. App. 3d 128, 398 N.E. 2d 1071 (1979). Federal courts have 
uniformly held that  a defendant is not constitutionally entitled to a 
probable cause hearing following a grand jury indictment. H a r r i s  
1. .  Estellc.  487 F .  2d 1293 (5th Cir. 1974); V n i t e d  S ta t e s  2, .  A ~ t d e r s o u ,  
481 F .  2d 685 (4th Cir. 1973), aff'd 417 U.S. 211 (1974); U~titcjd S ta t e s  
i s .  LePera ,  443 F .  2d 810 (9th Cir. 1971), cert. den ied ,  404 U.S. 958 
(1971); Utzited S ta t e s  I * .  C o ~ l u q a ~ ,  415 F. 2d 158 (3d Cir. 1969), crrt. 
d e n  ied,  397 U.S. 994 (1970). We continue to adhere to our decision in 
Lcster.. This assignment of error ,  consequently, is overruled. 

[3] Defendants assign as e r ror  the trial court's denial of their 
motion for sequestration of jurors and individual isoir ( l i re  of jurors. 
The r w i r t l i w  procedure used followed the pattern approved by this 
Court in S ta tv  1 ' .  Rarfit~ltr' ,  s r t p m .  Twelve prospective jurors were 
seated in the jury box, and the remainder of the jury pool was 
sequestered outside the courtroom until a replacement was needed 
for a venireman who had been excused. Defendants contend the 
record shows that  jury selection became more difficult as  it wore on 
because jurors realized that  by expressing adamant  opposition to 
the death penalty they would be excused. Defendants allege that  
this produced a kind of "domino effect" alluded to by defendant in 
Htr rficltr', and resulted therefore in the impaneling of an  unrepre- 
sentative jury. As we did in Btr r:field, we now conclude this a rgu-  
ment to be speculative a t  best and unpersuasive. The record does 
not support defendants'contentions. These motions were addressed 
to the sound discretion of the court whose rulings will not be dis- 
turbed except for an  abuse of discretion. S ta tc  r ' .  Btr t:firlrJ, s l cpm.  
298 N . C .  a t  323,259 S .E .  2d a t  526; S ta te  1 ' .  Tho tnas ,  294 N.C. 105, 
240 S.E. 2d 426 (1978). Defendants have shown no abuse. The 
assignment of e r ror  is overruled. 

[4-61 With regard to the jury selection process defendants first 
allege the trial court committed er ror  in allowing the state to 
challenge for cause certain jurors who voiced general objections to 
capital punishment or  expressed only conscientious or  religious 
scruples against the death penalty. A close examination of the 
record belies defendants' contentions on this point. Rather, jurors 
were excused for cause only where they admitted a specific inabil- 
ity to impose the death penalty under any circumstances. Thus the 
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challenges met  the Witherspoon5 test. State  zl. Johnson, 298 N.C. 
355,259 S .E.  2d 'i52il979); State  I * .  Cherry ,  298 N.C. 86,257 S.E.  2d 
551 (1979), cert. den ied ,  - U.S. -, 64 L. Ed.  2d 796,100 S.Ct. 
2165 (1980). Defendants next contend that  the "death qualification" 
jury selection process deprived them of a jury selected from a rep- 
resentative, fair  cross-section of the community on the guilt  phase 
of the case. This a rgument  was expressly rejected by a majority of 
the Court in S ta te  l q .  A ~ l e r y ,  299 N.C. 126,261 S .E.  2d 803 (1979). 
Finally, defendants also complain of the trial court's refusal to 
allow defendants to ask additional questions of jurors disqualified 
because of their opposition to the death penalty. When challenges 
for cause a re  supported by prospective jurors'answers to questions 
propounded by the prosecutor and by the court, the court does not 
abuse its discretion, a t  least in the absence of a showing tha t  further  
questioning by defendant would likely have produced different 
answers, by refusing to allow the defendant to question the juror 
challenged. See S ta te  r 3 .  H a r r i s ,  283 N.C.46,194 S . E .  2d 796 ( l973),  
c w t .  denied,  414 U.S. 850 (1973). Since defendants have made no 
showing that  additional questioning would likely have produced 
different answers, their position is without merit.  

[7] Defendants moved in the t r ial  court on 11 May 1979 to dismiss 
the charges because their  s tatutory right6 to a speedy trial under 
G.S. 158-7017 was violated. The statute requires a defendant's trial 
to beginU[w]ithin 120 days from the date the defendant is arrested,  
served with criminal process, waives an indictment, or  is indicted, 
whichever occurs last." G.S. 15A-701(al)(l) (1980 Interim Supple- 
ment).  Defendants here were indicted on 2 Janua ry  1979; trial be- 
gan on 14 May 1979, more than 120 days thereafter.  But  15A-701(b) 
goes on to provide: 

"The following periods shall be excluded in computing 
the time within which the trial of a criminal offense must 
begin: 

W i t h c j r s p o o ) ~  I - .  I l l i ) i o i s ,  391 U.S.  510 (1968). rch. n ' c ~ ~ i c d .  393 U.S.  898 (1968). 

Defendants raise noclaim that  their  Sixth Amendment speedy tr ial  r ight  was 
denied. 

The statute applies to a defendant "who is arrested,  served with criminal 
process, waives a n  indictment or is indicted, on or af ter  October 1,1978, and before 
October 1. 1981 . . . ." G.S.  15A-701(a1)(1980 Interim Supplement). 
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(1) Any period of delay resulting from other proceed- 
ings concerning the defendant including, but  not 
limited to, delays resulting from . . . . 
d .  Hearings on pretrial motions or  the grant ing  or 

denial of such motions . . . ." 
Defendant Moore filed a motion for change of venue8 on 27 
December 1978. Defendant Oliver filed such a motion on 5 January  
1979. Both motionsfor change of venue were heard and denied on 25 
January  1979. In denying the motions todismiss Judge  Smith ruled 
that  the filing of a motion for change of venue tolls the running of 
the 120-day statutory period until the motion is determined. 

Defendant Moore contends that  since the calendaring of a 
hearing on a change of venue motion is controlled by the state, the 
period dur ing  which the motion is pending should not be excluded 
from the statutory speedy trial period. He maintains that  his 
motion could have been heard on 2 January  1979, the date of the 
indictment. Thus only the days between 27 December and 2 Janu-  
a ry  should be excluded. We reject this argument.  While motions 
should be promptly calendared for hearing, both sides a re  entitled 
to a reasonable time within which to prepare. We conclude that a 
motion for change of venue is included within the statutory refer- 
ence to "pretrial motions." G.S. 1SA-70l(b)(l)(d).  Provided the 
motion is heard within a reasonable time after it is filed and the 
state does not delay the hearing for the purpose of thwarting the 
speedy trial statute, the time between the filingof the motion and its 
disposition is properly excluded in computing the time within 
which a t r ial  must  begin. The time here between filing and disposi- 
tion of the motion, 29 days, we find to be a reasonable time. There is 
nothing in the record to show any purposeful delay on the par t  of the 
state. Therefore this time was properly excluded by Judge  Smith: 
there was no er ror  in his denial of defendant Moore's motion. 

Defendant Oliver argues that only those motions whose deter- 
mination will necessarily delay the date of trial beyond the 120-day 
period should be considered within the meaning of G.S. 15A-701(b) 
( l )(d) .  Since the motion for change of venue was d r t e m  incd  well 

* Defendants also filed motions for discovery, a bill of particulars,  a pre-trial 
release order,  individual (soit. t l i w  and sequestration of jurors, dismissal, and for a 
probable cause hearing.  
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before the expiration of the 120-day period, the state's opportunity 
to t r y  defendant  within the period was not affected and the trial 
date  was not necessarily delayed by the motion. This a rgument  has 
some meri t ;  bu t  we reject it insofar as  it applies to motions for 
change of venue. The s tate  is in fact stymied in itsschedulingof any  
case for t r ia l  until a rul ing is made  on such a motion. A motion for 
change of venue so long as  it is pending must  necessarily delay the 
set t ing of a case for trial until it is determined,  and  this is so 
whether the determination be soon af ter  the 120-day period begins 
to run  or  a t  some later  t ime within the period. We believe the 
legislature intended through G.S. 15A-70l(b)( l )(d)  to exclude from 
the 120-day speedy trial period all t ime reasonably required to 
determine any  motion the determination of which must  be made 
before a case can  be scheduled for t r ia l .  A motion for change of 
venue, a s  we have noted, is such a motion. The motion here was 
determined within a reasonable time. Judge  Smi th ,  therefore, 
properly excluded the t ime du r ing  which this motion was pending. 
Oliver's assignment  of e r ro r  to Judge  Smith's denial of his motion is 
overruled. 

[a] Defendants assign as  e r ro r  the failure of the trial court to 
award  a mistrial because of alleged prosecutorial misconduct dur -  
ing the state's closing argument  in the guilt phase. The record 
shows tha t  the prosecutor on one occasion waved before the jury the 
-38 caliber revolver which was offered in evidence in the trial. On 
another occasion he made a reference to the weapon while display- 
ing it to the jury. Defendants' objections were overruled. The rul- 
ings were proper. The gun  was in evidence. I t  was not improper  for 
the prosecutor to utilize it in his summation so long a s  he did not 
a t tempt  to d r a w  inferences from the weapon which were not sup- 
ported by the evidence or to frighten or intimidate the jury with it. 
The prosecutor may a rgue  "the facts in evidence and all reasonable 
inferences to be d rawn  the re f rom. .  . ." Statr I,. Coiqiilgtoil, 290 N . C .  
313.226 S . E .  2d 629 (1976). The record reveals no improper  use of 
the weapon in the prosecutor's closing argument .  

Defendantscontend tha t  all charges against them should have 
been dismissed a t  the close of the evidence on the ground tha t  the 
evidence was insufficient to be submitted to the jury. The conten- 
tion is frivolous. There was substantial evidence of all elements of 
each offense of which the defendants were convicted. Their assign- 
ments  of e r ro r  directed to the denials of their motion to dismiss for 



N.C.] FALL TERM 1980 43 

State v. Oliver 

insufficiency of the evidence are  overruled. 

We tu rn  now to the guilt  phase assignments of e r ror  brought 
forward by defendant Oliver. 

[9] Defendant Oliver claims er ror  in the trial court's denial of his 
motion to dismiss the murde r  indictments on the ground they des- 
cribed him as being a resident of Robeson County when in fact he 
resided in Columbus County. The indictments recited that  "John 
Wesley Oliver, late of the County of Robeson . . ." committed the 
offenses charged. Defendant's argument is, of course, frivolous. His 
residence is immaterial.  General Statute 158-924 requires a crim- 
inal pleading to contain "[tlhe name or  other identification of the 
defendant .  . . ."The indictments contained defendant's name. The 
allegations a s  to his county of residence, if this is what  was intended 
by the language in the indictment, is a t  most surplusage. Conse- 
quently any such er ror  is not fatal. The motion to dismiss was 
properly denied. 

[lo] Defendant Oliver assigns as  e r ror  the denial of his motion for 
a continuance filed 8 May 1979 a s  a result of the discovery, on 2 May 
1979, of the .38 caliber pistol.' In the original discovery order 
entered 24 Janua ry  1979, the presiding judge had ordered that  all 
discovery be completed two weeks before the trial.  Defendant 
Oliver contends this order  was violated because he was unable to 
view the pistol a full two weeks before the trial commenced on 14  
May 1979. The argument  is frivolous. The state'could not produce 
what it had not yet discovered. The day after  the discovery of the 
weapon, 3 May, the state informed defendant Oliver's attorney that  
the weapon had been discovered. Defendant's attorney, however, 
chose not to view the weapon until 9 May after  which the attorney 
received by mail a copy of the permit for the purchase of the weapon 
issued todefendant Oliver. The bullet which killed Hodge could not 
be located, and the bullet which killed Watts was badly frag-  
mented. No ballistics analysis was possible. Defendant's prepara- 
tion for trial was in no way inhibited by the late discovery of this 
pistol. There was no er ror  in denying the motion for continuance. 

[I11 Defendant Oliver claims er ror  in the denial of his motion to 
suppress both the out-of-court and in-court identificationsof him by 
the witness Bobby Hodge. A ~qoirdire was conducted on the motion. 
The uncontradicted testimony of Deputy Sheriff Joel Locklear and 
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the witness Bobby Hodge on tloir dire tended to show as follows: 
Shortly af ter  the incident Bobby Hodge described his grand- 
father's assailant to Deputy Locklear a s  being a black man about 
the same height a s  Locklear with hair  "all over his face," wearing a 
long coat, and wielding a pistol about the same color a s  the deputy's 
with a brown handle. Bobby was then taken to the police station 
where he was told that  "I could see that  man again.'' At  the police 
station, before any  formal charge was made against  defendants, 
Bobby f irs t  viewed defendant Moore through a two-way mirror .  
Bobby said that  he had never seen Moore before. Moore was 
removed, and defendant Oliver was led into the room for Bobby's 
viewing. Bobby upon seeing Oliver immediately and unhesitat- 
ingly identified him as the man  who had shot his grandfather ,  
"except," Bobby said, "he had on a long coat down to here." A t  that  
time Deputy Locklear instructed the other officers to go out and 
look for a coat, "because tha t  little boy knew what  he was talking 
about." Moore was then led back into the room in order to give 
Bobby another opportunity to see him. Moore and Oliver were then 
in the viewing room together. Bobby said that  he had never seen 
Moore before bu t  repeated his identification of Oliver as  the man 
who had shot his grandfather .  When asked, "Are you sure, son?" 
Bobby replied, "I'm sure that's the man . . . ." During tqoir dire 
Bobby also identified Oliver in the courtroom as  being the man who 
shot his grandfather .  Upon this evidence Judge  Smith concluded 
that  both the out-of-court identification procedure and Bobby's 
in-court identification of defendant Oliver were admissible into 
evidence. Before the jury Bobby Hodge unhesitatingly and without 
equivocation identified defendant Oliver a s  the man who shot his 
grandfather .  He also testified regarding his actions a t  the pre-trial 
identification procedure. 

Defendant Oliver contends tha t  the out-of-court confrontation 
between the witness Bobby Hodge and 0liver"was so unnecessarily 
suggestive and conducive to irreparable mistaken identification 
that  he [Oliver] was denied due  process of law," Stocdl r. DPHHO.  
388 U.S. 293, 302 (1967); therefore Hodge's in-court and out-of- 
court identification of Oliver should have been suppressed. We 
disagree. 

Both the United States Supreme Court and this Court have 
criticized the "practice of showing suspects singly to persons for the 
purpose of identification, and not a s  par t  of a lineup . . . ." S t o i ~ ~ l l  i t .  
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De?~r/o ,  s u p r a ,  388 U.S. a t  302; S ta te  1'. Matthetcqs, 295 N.C. 265,245 
S .E.  2d 727 (1978), cert. dptlipd, 439 U S .  1128 (1979); S ta te  1,. 

Hprtderson,  285 N.C. 1,203 S.E.  2d 10 (l974), death ser~tence rwccxtcd, 
428 U.S. 902 (1976). This Court has recognized that  such a proce- 
dure,  sometimes referred to a s  a "showup," may be "inherently 
suggestive" because the witness "would likely assume that  the 
police had brought [him] to view persons whom they suspected 
might be the guilty parties." State  i t .  Ai'(xtth~ws, m ( p r u ,  295 N.C. a t  
385-86,245 S .E .  2d a t  739. We find, consequently, tha t  the investi- 
gator's statement to Bobby Hodge to the effect that  the boy would be 
taken to the police station where he "could see tha t  man again" 
coupled with the showup procedure was unnecessarily suggestive. 

This determination, however, does not end our inquiry. In all 
investigatory identification procedures "the primary evil to be 
avoided is 'a very substantial likelihood of irreparable misidentifi- 
cation."'N~i12~. Biggers,  409 U.S. 188,198 (1972). When the pre-trial 
investigatory identification procedures have created a likelihood of 
irreparable misidentification, neither the pre-trial procedures nor 
an  in-court identification is admissible. Id., Utzited S ta t e s  ? I .  Sit,?- 
n1ons. 390 U.S. 377 (1968). Stated another way, in-court identifica- 
tions a re  permissible "only if the out-of-court suggestiveness was 
)lot 'conducive to i rreparable mistaken identify.' In this jurisdic- 
tion, this often meant that  the in-court identification was admissi- 
ble if the state could show tha t  the in-court identification was of 
independent origin from the suggestive pre-trial procedures." Statc  
v. M ~ C I Y I W ,  300 N.C. 610, 614, 268 S .E.  2d 173, 176 (1980). If an  
out-of-state identification procedure is so suggestive that  i t  leads to 
a substantial likelihood of misidentification, the out-of-court identi- 
fication is inadmissible. Neil1 I ? .  Biggers,  m p r a .  

Suggestive pre-trial identification procedures, even if unnec- 
essary, do not create a substantial likelihood of misidentification so 
as  to preclude an  in-court identification nor a r e  the pre-trial proce- 
601,260 S.E.  2d 629 (1979); Stute  r 3 .  Headwt ,  295 N.C. 437,245 S .E.  
stances surrounding the crime itself "the identification possesses 
sufficient aspectsof reliability." Mansot? rq. Rra th  wa it(>, 432 U.S. 98, 
106 (1977); S ta te  1.. ;li'cCr*a w. s1rpra; Stcrtrl 1 ' .  N ~ l s o n ,  298 N.C. 573, 
601,260 S .E.  2d 629 (1979); S ta te  i q .  Headcn ,  295 N.C. 437,245 S.E.  
2d 706 (1978). As the Supreme Court noted in Marjsorr, 432 U.S. a t  
114: 

"[Rleliability is the lynchpin in determining the admissi- 
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bility of identification testimony. . . . The factors to be 
considered a r e  set out in Biggers, 409 U.S. a t  199-200..  . . 
These include the opportunity of the witness to view the 
criminal a t  the time of the crime, the witness' degree of 
attention, the accuracy of his prior description of the 
cr iminal ,  the level of certainty demonstrated a t  the con- 
frontation, and the time between the crime and the con- 
frontation. Against these factors is to be weighed the 
corrupting effect of the suggestive identification itself.'' 

This Court has applied Martson in a t  least three recent cases so a s  to 
conclude that  a n  in-court identification was admissible despite 
possible unnecessarily suggestive out-of-court identification proce- 
dures. S ta te  P. M c C r a w ,  w p m ;  S ta te  r.  Nelson,  supra;  S ta te  1 , .  

Headen ,  s t c p r ~ ~ .  Mansokz, itself, dealt with a n  unnecessarily sugges- 
tive pre-trial identification confrontation. The Supreme Court con- 
cluded that  notwithstanding its suggestiveness it was admissible 
because af ter  weighing the factors indicating reliability of the 
identification against  the corrupting effect of the suggestiveness 
itself, the conclusion was inescapable tha t  the identification was 
reliable and therefore admissible. 

So it is here. Considering the totality of circumstances and 
applying the s tandards laid down in Biggers and Manso?( ,  we con- 
clude that  Bobby Hodge's identification of Oliver was inherently 
reliable so that  both his out-of-court and in-court identifications 
were properly admitted into evidence. Bobby had ample opportun- 
ity to view his grandfather's assailant since the shooting occurred 
near him, in an  open a rea ,  outside, dur ing  daylight. Bobby was no 
casual observer bu t  a witness to the slaying of his own grandfather .  
He gave an  accurate description of Oliver prior to the showup. His 
identification was consistent, unequivocal and made without the 
slightest hesitancy or  uncertainty. Bobby, consequently, was not as  
subject to suggestion a s  would have been the case with a witness 
who was less sure of the appearance of the suspect. Bobby's inde- 
pendence of mind was fur ther  demonstrated by the fact that  he was 
quite careful not to implicate defendant Moore but  was quite f i rm 
in his consistent identification of defendant Oliver. Finally the 
length of time between the cr ime and the confrontation was no more 
than a few hours. Weighing these factors against the corrupting 
effect of the suggestiveness of the pre-trial identification procedure 
itself, we conclude that  there was not a substantial likelihood of 
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misidentification. All of Bobby Hodge's identification testimony 
was, therefore, properly admissible. 

[12] Defendant Moore brings forward a number  of additional 
questions. F i r s t ,  he assigns e r ror  to the trial court's denial of his 
motion to set bond. This a rgumen t  is frivolous. Moore orally moved 
a t  a r ra ignment  for bond. The  district attorney objected. Bond was 
denied when the court determined tha t  Moore would be tried on a 
charge  of f i rs t  degree murde r  and tha t  the s tate  would seek the 
death penalty. Whether a defendant charged with a capital offense 
is entitled to a bail bond is a matter  in the discretion of the trial 
judge. G.S. 15A-533. We find no abuse of that  discretion here. 

[13] Defendant Moore complains that  the trial court erred in 
failing to allow his challenge for cause of alternate juror Locklear. 
In response to questions by defense counsel, Locklear stated that  
she was sixty-five years old, had a history of heart  trouble, took 
medication daily for high blood pressure, and if she experienced 
pain or  became upset she utilized nitroglycerin pills. She thought 
her health would allow her  to sit for one day, bu t  beyond that  she 
was not sure,  except that  she felt a trial lasting more than a week 
would be too strenuous. In response to inquiries of the court,  juror 
Locklear also stated tha t  if her health did not interfere, she could 
render  a fair  and impart ial  verdict. The court observed tha t  the 
work of a juror was not strenuous, tha t  often veniremen with heart 
conditions serve on a jury, and tha t  counsel on both sides had agreed 
that  the t r ia l  would not last more than a week. The court then 
denied defendant Moore's challenge for cause of juror Locklear. 

Questions concerning the competency of a juror a r e  within the 
discretion of the trial judge, whose rulings thereon will not be 
overturned on appeal absent an abuse of discretion o r  e r ro r  of law. 
Sfrrtc I * .  Stti it l i . 290 N.C. 148, 155, 226 S .E.  2d 10. 15 (1976). r t  rt. 
t l c  t /  i c ~ r l .  329 U.S. 932 (1976). Judge  Smith fully questioned the juror 
about her health and allowed defense counsel the opportunity to do 
the same. No abuse of discretion has been shown. We also note that  
juror Locklear \vas ultimately removed on peremptory challenge 
by defendant Oliver. 

By his next assignment of e r ror ,  defendant Moore challenges 
the use of leading questions in the examination by the district 
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attorney of several of the state's witnesses. Defendant cites six 
questions asked of four different adult  witnesses and two questions 
asked of Bobby Hodge, and argues that,  cumulatively, the use of 
leading questions over the course of the trial was prejudicial. Objec- 
tions, however, to five of the questions were sustained. As for the 
question asked of Bobby Hodgeg the objection to which was over- 
ruled, we find it to be within the rules permit t ing some leading in 
the examination of young witnesses. State c. Cobb, 295 N.C. 1, 243 
S .E.  2d 759 (1978). 

Even if the question were improper we a r e  satisfied the answer 
could not have prejudiced defendant.''] 

[14] Defendant Moore also challenges the determination by the 
trial court tha t  Bobby Hodge, age seven, was a competent witness. 

' "9. All r i g h t .  Did you see a n y t h i n g  on the  ground or  on t h e  pavement  t h e r e  
under  his  [grandfa ther ' s ]  head ,  o r  not? 

MR. GIBSON:  Object. 

T H E  COURT:  Overruled.  

This  const i tutes Defendant  Oliver's 
E X C E P T I O N  NO. 160 

T H E  W I T N E S S :  No, s i r .  
Q. ( B y  Mr .  B r i t t )  Did you see anyth ing ,  any  blood o r  anyth ing?  
MR. JACOBSON:  Object to leading,  Your  Honor. 
T H E  COURT:  Overruled.  

This  const i tutes Defendant  Moore's 
E X C E P T I O N  S O .  161 

T H E  W I T N E S S :  I  sa\v some blood. 
Q. ( B y  M r .  Br i t t )  You saw what? 
A. I saw blood. 

This  const i tutes Defendant  Moore's 
E X C E P T I O N  NO.  162. 

I  don't r e m e m b e r  where  the  blood was." 

I t  is c lcar  t h a t  the  >.outhful ivitness had indeed seen some blood. He tiid not 
r(~r;iII ha\ . ing seen it untlcr the  head of h i s g r a n d f a t h e r .  Some a m o u n t  of l ead ing\vas  
an ;iccrlitalilc mcthotl of cxliciting this  fact f r o m  this  \vitness. T h e  m a t t e r ,  in any  
ix\ . rnt .  \\.;is of littlc monic~nt .  

'" Several  o ther  witnesses t e s t ~ f i e d  rvithout objection to the presence of blood 
under  Dayton Ilodge's head. 
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There is no fixed age below which one is incompetent a s  a mat te r  of 
law to testify. State c. Cooke, 278 N.C. 288, 179 S.E. 2d 365 (1971). 
The test of competency of a child a s  a witness is the capacity of the 
child to understand and to relate, under the solemn obligation of an  
oath, facts which will assist the jury in reaching its decision. State c. 
Turner, 268 N.C. 225,150 S.E.  2d 406 (1966). The determination of a 
child's competency to testify rests in the sound discretion of the trial 
judge. State P. Cooke, 280 N.C. 642, 187 S.E. 2d 104 (1972). Judge  
Smith conducted a n  extensive tqoir dire of Bobby Hodge to deter- 
mine his competency. Bobby testified that  he knew the importance 
of telling the t ru th ,  knew the difference between t ru th  and false- 
hood, and intended to tell the t ruth.  The trial court's conclusion that  
the witness was competent was well within the boundariesof sound 
discretion. 

Defendant Moore raises the additional objection that  Bobby's 
answers on ~ ' o i r  dire were in response to leading questions of the 
prosecutor. The rule allowing some leading in examining a child on 
direct examination applies with equal force to the roir dire exami- 
nation of a child. Absent an  abuse of discretion resulting in actual 
prejudice to a defendant, a decision by the trial judge to allow some 
leading of a youthful witness is not subject to reversal on appeal. 
Defendant Moore makes no showing of abuse or  prejudice; his 
assignment of e r ror  is without merit.  

[15] Defendant Moore next charges the trial court with error  in 
allowing the district attorney to offer into evidence what  defendant 
describes as  incompetent and prejudicial matter  for the sole pur-  
pose of inflaming the jury. Defendant complains of a portion of the 
testimony of Minnie Waddell, E lber t  Ford,  and Robert Vereen. 
Minnie Waddell testified, in par t ,  that  she had seen Moore and 
Oliver together "at different times" prior to 12 December 1978. 
Elbert  Ford testified that  on 12 December 1978 a t  approximately 
9:00 a.m. he observed "two boys walking down south toward Watts' 
store." The following then occurred: 

"Q. All right.  Do you know what color these people 
were? 

A. Well, no, I don't, but  they were da rk  people. I 
don't know what color they were. 

Q. All right.  
MR. JACOBSON: Move to strike. 
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T H E  COURT: Denied. 

This constitutes Defendant Moore's 
EXCEPTION NO. 141" 

Robert Vereen was permitted to testify tha t  he had seen the defend- 
a n t  Moore in Vereen's father's store on 11 December 1978 and to 
give a description of defendant Moore's clothing a t  tha t  time. 

Regarding Minnie Waddell's testimony defendant's objection 
to it was sustained, his motion to s tr ike was allowed, and  the jury 
was instructed to disregard it. E lber t  Ford's testimony as  to what  
he observed shortly before the incident under  investigation was 
admissible. As to Robert Vereen's testimony, to the extent  t ha t  his 
description of defendant Moore's clothing on the day before the 
shootings matched descriptions given of defendant's clothingon the 
day of the shooting, his testimony is admissible. Even if we assume. 
for the purpose of a rgument ,  e r ror  in the admission of Ford's and 
Vereen's testimony, we fail to see how such testimony was offered 
for the purpose of inflaming the jury or how it could have had such 
an  effect. I t s  admission would be, a t  most, harmless error .  Sw 1 
Stansbury's North Carolina Evidence $ 7 7  (Brandis  rev. 1973). 

[16] Defendant Moore fur ther  objects to certain cross-examina- 
tion by the district attorney of defense witness Robert Brown claim- 
ing tha t  it exceeded the boundaries of "appropriate" cross-examina- 
tion. Brown testified on direct t ha t  he had met  defendant Moore in 
jail where they became cell mates for two months. Dur ing  this time 
he overheard defendant Moore say that  on the day of the murders  
Moore was t rying to fix his t ruck in the vicinity of Watts '  store. He 
went into the woods to relieve himself and the "next thing he kno~v.  
'Room,' police." Brown testified fur ther  tha t  defendant Moore had 
never told him tha t  he, Moore, had killed Allen Watts. On cross- 
examination the district attorney was permitted to ask,  "Brown. 
you ~v i l l  do anything to cover u p  for your old friend, won't you?" 
Again, the district attorney was permitted to ask. "Were you cover- 
ing u p  for your old buddy and cell mate sitt ing over there a t  the next 
table'?" These questions ivere permissible cross-examination. They 
were designed to show, if they could, bias and prejudice on the pa r t  
of the ~vitness. This is a proper function of cross-examination. 

On another occasion the district attorney was permitted to ask 
the witness Bro\vn whether he was tried and convicted in Robchon 



N.C.] FALL TERM 1980 5 1 

State v. Oliver 

County for a rmed robbery. The witness replied that  he was "tried 
and railroaded, yeah, in this courthouse." The district attorney was 
then permitted to ask the witness, over defendant Moore's objec- 
tion, if he had testified in the case against him. The witness replied 
that  he had. Whether the witness had testified in his own case was 
not a proper subject for cross-examination in the case against 
defendant Moore. The fact that  he testified or did not testify in no 
Lvay bears  on his credibility nor does it tend to impeach him as  a 
~vitness. The inquiry, in short, was irrelevant. Even so, we are  
satisfied the result of the trial would not have been different had 
this incident not occurred; therefore defendant was not prejudiced 
by this aspect of the district attorney's cross-examination. 

[17] Defendant Moore challenges the admission of certain evi- 
dence offered by the state on the ground the state failed to show that  
the items in question had undergone no material change in their 
condition since the incident occurred and on the further  ground, as  
to some of the items, of irrelevancy. The items offered by the state 
were: two"footbal1 candies," a Robeso~zin?~ newspaper, a plastic bag  
of paper money and food stamps,  a blue coat with a fur  lined collar, 
two toboggans, several pieces of multi-colored Christmas wrap- 
pings, a red pullover shir t  with a hood, and a pistol and bullets. 
State's witness Lee Sampson, an SBI agent specializing in crime 
scene investigations, identified the "football candies" and the Robu- 
souitr , r  newspaper as  having been recovered by him from the coun- 
ter a t  Watts' store on 12 December 1978. He identified the coat and 
two toboggans as  having been recovered from the truck used by 
defendantson the day of the crimes. He identified the multi-colored 
Christmas wrappings matching that  on the "football candies" as  
having come from the right coat pocket of the coat found in the 
truck. He identified the red pullover shir t  with a hood as being the 
shir t  kvhich defendant Moore was wearing when the witness 
observed him a t  the Sheriff's Department  in Lumberton on the day 
of the shootings. He identified the pistols and shells as having been 
recovered by him and other investigators on 30 April 1979 in the 
area where defendants had been earlier apprehended. He identi- 
fied the plastic bag  of paper money and food s tamps  a s  having been 
given to him by Deputy Ernes t  Chavis on the day of the shootings. 
Chavis had earlier testified that  he had taken the plastic bag from a 
ditch near the place where and a t  the time when defendants were 
apprehended. He gave the bag, in turn ,  to Lee Sampson. 
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The rules governing the admission of this kind of physical 
evidence, sometimes denoted "real evidence," were well set out by 
Justice Huskins, wri t ing for the Court in State v. Harbison, 293 
N.C. 474,483-84,238 S.E. 2d 449,454 (1977): 

"Objects offered as having played an  actual direct role 
in the incident giving rise to the trial a r e  denoted 'real 
evidence.' McCormick, Evidence § 212 (2d ed. 1972); 1 
Stansbury's North Carolina Evidences 117, n. 1 (Brandis 
rev. 1973). Such evidence must  be identified as  the same 
object involved in the incident in order to be admissible. 
State c. Winford, 279 N.C. 58, 181 S.E.  2d 423 (1971). I t  
must  also be shown tha t  since the incident in which it was 
involved the object has undergone no material change in 
its condition. See McCormick, supra, 5 212, p. 527. See 
also Hunt I ? .  Wooten, 238 N.C. 42 ,76  S.E.  2d 326 (1953). 
According to Professor Stansbury, when a tangible 
object is offered it must  be first authenticated or identi- 
fied, 'and this can be done only by calling a witness, 
presenting the exhibit to him and asking him if he recog- 
nizes it and,  if so, what  it is.' 1 Stansbury's North Caro- 
lina Evidence § 26 (Brandis rev. 1973). 

"There a re  no simple s tandards for determining wheth- 
e r  an  object sought to be offered in evidence has been 
sufficiently identified as being the same object involved 
in the incident giving rise to the trial and shown to have 
been unchanged in any material respect. 'No specific 
rules have grown up  about the authentication of chattels, 
chiefly because the variety of circumstances involved a re  
so g rea t  tha t  no specific rules would be suitable.' 7 Wig- 
more, Evidence § 2129, a t  569 (3d ed. 1940). Conse- 
quently, the trial judge possesses and must  exercise a 
sound discretion in determining the standard of cer- 
tainty required to show tha t  the object offered is the same 
as the object involved in the incident giving rise to the 
trial and that  the object is in an  unchanged condition. 
McCormick, supra 5 212, p. 527, a t  nn. 25-27. See, e.g., 
Walker 1 :  Firestone Tire and Rubber Co., 412 F .  2d 60 (2d 
Cir. 1969).11 

In Harbison we held tha t  a t i re  with bullet holes in it was properly 
excluded from evidence when defendant, who sought to offer it, 
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offered no evidence of the tire's unchanged condition in the pres- 
ence of evidence tha t  there were no bullet holes in the t i re  a t  the 
time of the incident under investigation. 

In the case a t  ba r  there is no evidence that  the condition of any 
of the items in question had changed between the time of their 
recovery on the day of the shootings and the time of trial.  Indeed the 
very nature of the items themselves would make a change in condi- 
tion extremely unlikely in the short time between the crimes'com- 
mission and the trial.  All the items were positively identified a s  
being the very items recovered by those investigating the incident 
in question. Considering the nature of the items themselves and the 
absence of any suggestion that  they had undergone some relevant 
change between the time of their recovery and the time of trial,  we 
conclude tha t  the failure of the state to offer positive testimony that  
the objects had undergone no material change was not fatal to their 
admission. That  they had in fact undergone no material change is 
clearly implied in the testimony of Sampson. His failure expressly 
to so s tate  does not so detract  from his otherwise positive identifica- 
tion of the items so as  to render them inadmissible. 

[18] Defendant argues tha t  the "football candies," the "football 
candy wrappers" and the toboggan l1 were irrelevant inasmuch a s  
there was no showing that  they played any pa r t  in the incident 
whatsoever. Although it is not entirely clear from the record, it 
appears  reasonably certain that  the football candy wrappers found 
in the pocket of the jacket which was, in turn ,  found in the t ruck 
defendants used, matched in appearance the wrappers on the foot- 
ball candy found in Watts 'store. This evidence was clearly relevant 
as  a circumstance tending to show that  defendants had, a t  some- 
time, been in the store. The da rk  toboggan, also found in the truck, 
was relevant inasmuch as one witness observed Moore wearing a 
da rk  toboggan shortly af ter  the crimes were committed. This 
assignment of e r ror  is, consequently, overruled. 

[I91 Defendant Moore assigns a s  error  the failure of the trial judge 
to instruct as  to him on the offenses of accessory before and accessory 
after the fact to the crimes of armed robbery and murder.  This 
assignment is frivolous. Suffice it to say there is no evidence that  
Moore was either an  accessory before or  an accessory af ter  the fact. 
The thrus t  of all the state's evidence is that  he was a principal 

l l  Only the da rk  toboggan was actually offered in evidence. 
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perpetrator  of all cr imes committed either because he was an  aider  
and abettor or  because he and Oliver were acting in concert in the 
commission of these crimes. Defendant Moore's brief accurately 
summarizes the state's evidence and,  itself, demonstrates tha t  
Moore is guilty, if a t  all, a s  a principal perpetrator. Moore says the 
state's evidence tended to show: 

'<The two Defendants went into [Watts'] store and pur- 
chased several items. Allen Watts  was in the store behind 
the counter.  Several other people were in the store who 
made purchases and then left. Dayton Hodge and his 
grandson, Bobby Lynn Hodge, pulled up  to the gas 
pumps out in front of the store and Mr.  Hodge proceeded 
to pump gas into his pickup truck. The Defendants shot 
and killed Allen Watts,  removed money and food stamps 
from the cash register placing it in a brown paper sack, 
and ran  outside where Defendant, J. W. Oliver, shot and 
killed Dayton Hodge. The Defendants then ran  north on 
Highway 41-Bypass and turned into the woods about 300 
feet north of Allen Watts' convenience store. The two 
Defendants continued through the woods and across 
North Carolina Highway No. 130 to the brown and white 
pickup truck which was parked a t  the Square Deal 
Warehouse. The truck would not s ta r t  and the Defen- 
dants  then ran  into the woods behind the Square  Deal 
Oliver shoot his grandfather ,  Dayton Hodge. The Defend- 
ants  were apprehended in the woods behind the Square 
Deal Warehouse a t  approximately 10:15 a.m. by Depu- 
ties Bruce Bullock and B. C. Bass. A brown paper bag  
containing money and food stamps was found in a ditch 
near where the Defendant Moore was apprehended." 

In addition, the State's evidence also tended to show tha t  both de- 
fendants had reconnoitered Watts' store before the crimes. On the 
morning of the crimes defendants were seen r iding together in 
Oliver's t ruck.  Defendants were seen together inside the store 
shortly before the killings occurred. Imrnediately af ter  the shoot- 
i n g ~  both defendants were seen to run  into the woods near Watts' 
store. Both defendants were arrested together. 

An accessory before the fact is one who is a b s ~ ~ l t  from the scene 
of the cr ime but  who counseled, procured, or  commanded its com- 
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mission. S t a t e  r .  S m a l l ,  301 N.C. 407, 272 S .E.  2d 128 (filed 2 
December 1980, No. 101, Fa l lTe rm 1980); S t a t e  r .  Sgtcire, 292 N.C. 
494,234 S .E.  2d 563 ( l977),  cert. den i ed ,  434 U.S. 998 (1977); S ta t e  i 3 .  

Br ) i to) l ,  276 N.C. 641,174 S .E.  2d 793 (1970). An accessory after the 
fact is one who, knowing tha t  a felony has been committed by 
another, receives, relieves, comforts or assists such felon, or who in 
any manner aids him to escape ar res t  or  punishment. S t a t e  P. 

Sq,rii.r,  s i r p ) ~ ;  S t a t r  r .  M c l n t o s h ,  260 N.C. 749, 133 S.E. 2d 652 
(1963). l 2  

There is no evidence here that  Moore was an accessory. The 
evidence shows that  both defendants were present a t  the scene and 
\irere acting together in the commission of the armed robbery. The 
murders  occurred in furtherance of their common purpose to com- 
mit this cr ime or as  a natural consequence thereof. Where two or 
more persons "join in a purpose to commit a crime, each of them, if  
trc.t~rtr!/!j o~'coi / s t r '~ tc t i i . e l ! /  pwse i l t ,  is not only guilty as  a principal if 
the other commits that  particular crime, but he is alsoguiltyof any 
other crime committed by the other in pursuance of the common 
purpose. . . or as  a natural or probable consequence thereof." S ta t e  
1 % .  I irosfh)~ook,  279 N.C. 18,41-42, 181 S.E. 2d 572, 586 (1971), death  
sci i tct~cr t n c c ~ t e d ,  408 U.S. 939 (1972) (emphasis supplied); nccord ,  
S t a t r  1 , .  Loi~r lace ,  272 N.C. 496, 158 S.E. 2d 624 (1968). There was, 
consequently, no er ror  in the trial judge's failing to submit  the 
offenses of accessory before or accessory af ter  the fact in the cases 
against defendant Moore. 

IV. 

We turn  now to the sentencing phase of the case. 
The jury found both defendants guilty of first degree murder 

of Allen Watts,  first degree murder  of Dayton Hodge, and armed 
robbery of Watts. The verdicts were returned on Monday, 22 May 
1979. 

" An additional reason for not submitt ing accessory after the fact as anal terna-  
t i w  \ . ed i c t  is that  one may not be convicted of the cr ime of accessory af ter  the fact 
ulwn an  indictment charging him as  a principal perpetrator. Sftrtc~ (.. . \ I ~ . I i i t o s l i ,  

s i i / i ~ ~ r r ; ~ ~ t r r t ~  1 , .  . / I IU~, .S,  251 N.C.  450. 119 S.E. 2d 213(1961). At the timeof defendants' 
trial here, one could have convicted of a n  accessory before the fact on an  indictment 
charging him as  a principal perpetrator.  Stufc. ,,. H ~ l i i w s ,  296 N.C.  47.249 S .E .  2d 
:I80 (1978). Effective 1 October 1979, hoxre\rer, nenly  enacted G.S. 14-5.1 provides 
that  one indicted a s a  principal perpetrator may not be convicted on tha t  indictment 
as  an  accessory before the fact. 1979 Sess. Laws. Chapter 811. 
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The following day Judge  Smith convened the sentencing 
phase of the proceeding before the same jury which had heard the 
guilt  phase. Correctly taking the position that  inasmuch as the state 
bore the burden of proof in the sentencing phase it should first go 
forward with its evidence, Judge  Smith asked the state to proceed. 
The state  announced tha t  i t  had no additional evidence on the 
sentencing phase. Defendant Moore then offered evidence as fol- 
lows: On 12 December 1978, the date of the crimes charged, he was 
19 years, 11 monthsold. Defendant Oliver offered evidence tending 
to show tha t  a t  the time of trial he was28 yearsold, had finished the 
11th g rade  in school, had since been working steadily, attends 
church,  and had a good character  and reputation in the community 
where he lived. Defendant Oliver's character  witnesses, his sister 
and a friend of the family, conceded on cross-examination that  
Oliver had been convicted twice in 1978 for breaking and entering 
and larceny. His sister fur ther  admitted tha t  he had spent some 
time in a South Carolina prison. 

In the absence of the jury there was considerable discussion 
between the court and counsel as  to the propriety of the state's 
offering into evidence a particular document referred to as  an "FBI  
check" showing that  Moore had a prior criminal record. Ultimately 
Moore and the s tate  stipulated tha t  the s tate  could read from the 
document only those offenses of which Moore had in fact been 
finally convicted. Moore waived all objections to the form by which 
the evidence would be admit ted but  reserved his objections to the 
"relevancy and competency" of the evidence. Portions of this docu- 
ment were then read to the jury pursuant  to the stipulation. This  
evidence showed that  Moore had been convicted in Columbus 
County of trespass twice, "felonious breaking and entering and 
felonious larceny," "damage to real property," and "larceny" twice. 

After the jury heard arguments and the court's instructions on 
the question of sentence, the jury returned verdicts recommending 
sentences. As to defendant Oliver the jury recommended that  he be 
given the death penalty in both murder  cases. As to defendant 
Moore the jury recommended that  he be sentenced to death for the 
murder  of Allen Wat ts  and to life imprisonment for the murder  of 
Dayton Hodge. 

Judge  Smith submitted aggravating and mitigating circum- 
stances together with the other questions required by G.S. 15A- 
2000 separately as  to each defendant and. again, as  toeach murder.  
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Four sets of issues, one in each of the four murder  cases, were thus 
submitted. Identical aggravating and mitigating circumstances, 
however, were submitted in all  four cases, except tha t  a s  to Moore 
the jury was permitted to find his age as a mitigatingcircumstance. 
The jury answered all issues identically in all four cases except that  
a s  to Moore in the Hodge murder  case it concluded tha t  this murder 
was actually committed by defendant Oliver and tha t  Moore was 
only an  accomplice whose "participation was relatively minor." See  
G.S. 15A-2000(f)(4). 

Thus in all four murder  cases the jury found beyond a reason- 
able doubt the existence of the following aggravating circumstan- 
ces: (1) the murders  were committed while defendants were " e n -  
gaged in the commission of or  a flight after committing the felony of 
robbery with a dangerous weapon" (emphasis supplied); (2) the 
murders  were committed while defendants were "aiders c r ~ d  abr t -  
tors in the commission of or  flight after committing the felony of 
robbery with a dangerous weapon" (emphasis supplied); (3) the 
murders  were committed "for pecuniary gain"; (4) the murders  
were "especially heinous, atrocious or cruel." S e e  G.S. 15A-2000(e) 
( 5 ) ,  (6), and (9). In all four cases the jury found beyond a reasonable 
doubt that  the aggravating circumstances were "sufficiently sub- 
stantial to call for the imposition of the death penalty." S e e  G.S. 
15A-2000(c)(2). In all four cases the jury failed to find as mitigating 
circumstances tha t  the defendants had "no significant history of 
prior criminal activity" and failed to find "any other circumstance 
arising from the evidence which i t  deemed to have mitigating 
value." S e e  G.S. 15A-2000(f)(l) and (9). I t  also failed to find the age 
of Moore to be a mitigating circumstance. S e e  G.S. 15A-2000(f)(7). 
As to defendant Oliver it failed to find he was onlyan accomplice in 
or accessory to the murders  such that  his participation "was rela- 
tively minor." S r e  G.S. 15A-2000(f)(4). I t  likewise failed to find this 
to be a mitigatingcircumstance with regard todefendant Moore in 
the Watts' murder  case. In all four cases the jury found beyond a 
reasonable doubt that  the mitigating circumstances were insuffi- 
cient to outweigh the aggravating  circumstance^.^^ See  G.S. 15A- 
2000(c)(3). 

'"otwithstanding this  last  f ind ing  the  jury recommended t h a t  defendant  
Moore be  sentenced to life impr isonment  for  the  m u r d e r  of Dayton Hodge a p p a r -  
ently on the  basis  of its ea r l ie r  f ind ing  t h a t  his  participation in this  m u r d e r  "\vas 
relatively minor." 
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[20] Both defendants assign a s  e r ror  the submission of that  aggra-  
vating circumstance defined by G.S. 15A-2000(e)(5), i . r ~ . .  that  the 
murders  were committed while defendants were "engaged, or  
[were]  aider[s] or abettor[s] in the comnlission o f .  . . or flight af ter  
committ ing.  . . robbery." We agree that it was prejudicial e r ror  to 
submit this aggravating circumstance; therefore defendant Oliver 
isentitled to a new sentencing hearing in both the Wattsand Hodge 
murde r  cases and defendant Moore is entitled to a new sentencing 
hearing in the Watts' case. 

When a defendant is convicted of the capital offense of first 
degree murder  on the theory of felony murder,  it is e r ror  to submit 
the underlying felony to the jury in the sentencing phase of the trial 
as  an  aggravating circumstance. Strri~ I* .  Cherr!], suprtr, 298 N . C .  
86,  257 S.E. 2d 551. Here both defendants were convicted of both 
murders  solely on a felony murder  theory. Thus it was er ror  to 
submit the f i rs t  two aggravating circumstances in the three cases 
in which the death penalty was imposed. 

The  state concedes the error .  I t  argues, however, tha t  it was 
not prejudicial. Under circumstances similar to those in this case 
we concluded in Chpr.r.!l tha t  the e r ror  was prejudicial. We said in 
Clicr.r!y, i d .  a t  114, 257 S.E. 2d a t  568: 

"We a re  unable to say tha t  under the circumstances of 
this particular case the trial judge's submission of the 
issue concerning the underlying felony constituted harm- 
less e r ror .  Had the jury not considered the underlying 
felony as an aggravating circumstance, it may well have 
decided that  the remaining aggravating circumstances 
were not sufficiently substantial to call for imposition of 
the death penalty." 

So it is here. As  in Chrr')'!j both these murders  were committed in 
the course of an  armed robbery which constituted the underlying 
felony giving rise to the convictions of first degree murder  in all 
four cases. The  jury found only two other aggravating circumstan- 
ces, i .c., that  the murders  were committed for pecuniary gain and 
were especially heinous, atrocious, or cruel. In Chcr.r.!j the jury 
likewise found that  the murder  was committed for pecuniary 
gain.14 

-- -- 

" The jury in ( ' / /PI .~! /  failed, however, to find that  the murder  1X:as especially 
heinous, atrocious, or cruel. 
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An er ror ,  other than one of constitutional dimensions, is prej- 
udicial "when there is a reasonable possibility that,  had the er ror  in 
question not been committed, a different result would have been 
reached a t  the trial . . . ." G.S. 15A-1443(a). We a re  unable to say, 
under the circumstances of this case, that  had the first two aggra-  
vating circumstances not been submitted there is no reasonable 
possibility t ha t  a different result might  have been reached on the 
sentencing phase of these proceedings. This is so because two out of 
four aggravating circumstances would have been eliminated. 
These two circumstances related to the underlying felony of a rmed 
robbery. The jury might  well have concluded tha t  these were the 
most serious of all the aggravating circumstances it was permitted 
to consider. This is particulary true in the Hodge murder cases in 
which we conclude below that  circumstance number four, i . e . ,  the 
murder was "especially heinous, atrocious, or  cruel" should not 
have been submitted. 

[21] Defendants next contend tha t  aggravating circumstance 
number four, i .e . ,  that  the murders  were "especially heinous, atro- 
cious, or cruel" should not have been submitted. We conclude that  
this circumstance was properly submitted in the Watts,  but  not in 
the Hodge, murder  case. 

The meaning of this aggravating circumstance was fully con- 
sidered in Stcctr 1,.  Goodmat/ ,  298 N.C. l ,24-26,257 S.E. 2d 569,585 
(1979), where he said: 

"While we recognize tha t  every murder is, a t  least a rgu-  
ably, heinous, atrocious, and cruel,  we do not believe that  
this subsection is intended to apply to every homicide. by 
using the word 'especially' the legislature indicated that  
there must  be evidence that  the brutality involved in the 
murder  in question must  exceed that  normally present in 
any killing before the jury would be instructed upon this 
subsection." 

In Goorl))rnn we adopted the Florida and Nebraska view that  for 
this aggravating circumstance to apply the murder  must  be a 
"conscienceless or pitiless cr ime tvhich is unnecessarily torturous to 
the victim," and we approved the following jury instruction: 

"You a r e  instructed that  the words 'especially heinous, 
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atrocious or  cruel' means extremely or  especially or  par- 
t i c u l a r ~  heinous or  atrocious or  cruel. You're instructed 
that  'hkinous' means extremely wicked or  shockingly 
evil. 'Atrocious' means marked by or  given to extreme 
wickedness, brutality or  cruelty, marked by extreme vio- 
lence or  savagely fierce. I t  means outrageously wicked 
and vile. 'Cruel' means designed to inflict a high degree of 
pain, utterly indifferent to or  enjoyment of the suffering 
of others." 

We noted in Goodwzan t ha t  by so limiting the application of this 
aggravating circumstance it would not become "a catch all provi- 
sion which can always be employed in cases where there is no 
evidence of other aggravating circumstances." Id. a t  26,257 S.E. 2d 
a t  585. 

Several cases have concluded that  certain kinds of murders  
could be "especially heinous." In Goodman the deceased was shot 
several times, cut  repeakedly with a knife, placed in the t runk of a 
car  where he remained alive for several hours and where his s trug- 
gles to escape could be heard by his assailants who drove him to 
another county, took him from the car ,  placed him on the ground 
and shot him twice through the head. We concluded this murder  
was "marked by extremely vicious brutality" calling for the appli- 
cation, if the jury so found, of the "heinous, atrocious, or cruel" 
aggravating circumstance. We held in State 2: Johnson, 298 N.C. 
47,257 S.E.  2d 597 (1979) tha t  submission of this aggravating cir- 
cumstance was proper where the defendant tried to strangle his 
victim to death and,  upon rendering her unconscious, sexually 
molested her  when, realizing she was not dead, then stabbed her  
until she died. A number of decisions from other jurisdictions have 
had occasion to consider whether particular murders  could be "es- 
pecially heinous, atrocious, or cruel" under capital sentencing stat- 
utes similar to ours. At  least one court has determined that  the 
murder  of one pleading for mercy may fall within the category of a n  
"especially heinous" offense. L u a s  1 :  State, 376 So. 2d 1149 (Fla.  
(1979).15 

On the other hand in State I,?. Cherry, supra, where the de- 

15There is a good discussion of all these cases and their  holdings in V a g u ~  a?ld 
O t ~ i l a p p i r ~ g  G u i r l r 1 i r ~ ~ s : A  St trd!yofNorth Cnrolirla k C a p i f a I S ~ r i t ~ i l c i r l g S t a t u f ~ .  16 
Wake Forest  L. Rev. 765,796-800 (1980). 
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ceased was shot by defendant du r ing  the course of an  armed 
robbery under circumstances indicating that  the shooting may not 
have been intentional, although defendant was threatening the 
deceased and others with his pistol a t  the time, the jury failed to find 
that  the killing was especially heinous. This Court consequently 
had no occasion to consider whether that  particular aggravating 
circumstance should have been submitted. 

In the Wat ts  murder  cases the state's evidence shows that  
Watts,  af ter  opening his cash register in response to defendants' 
demands, begged for his iife. Watts  said, "Please don't shoot me. Go 
ahead and take the money." With Watts  pleading for his life 
defendant Moore, according to his evidence, mercilessly shot him to 
death.In our view the jury could find from these circumstances that  
the murder  of Watts  was especially heinous, atrociousor cruel. This 
aggravating circumstance was appropriately submitted in the 
Watts  cases. In the Hodge cases, however, the state's evidence tends 
to show that  defendant Oliver, as  he was running from the store, 
shot and killed Hodge who had pulled up  to purchase gas. Although 
Hodge was an  innocent bystander, his murder by defendant Oliver 
was, according to the evidence, the product of a sudden act,  and 
death apparently was instantaneous. There was no unusual inflic- 
tion of pain or  suffering on the victim. The shooting was undoubt- 
edly the result of Oliver's excitement and haste in his at tempt to 
escape from crimes he had already committed. We can find nothing 
in the brutality of this killing which exceeds that  normally present 
in a case of first degree murder.  

Where it is doubtful whether a particular aggravating circum- 
stance should be submitted, the doubt should be resolved in favor of 
defendant. When "a person's life is a t  s take .  . . the jury should not be 
instructed upon one of the [aggravating] statutory circumstances in 
a doubtful case." State 1 , .  Goodman, supra,  298 N.C. a t  30,257 S.E. 
2d a t  588. We conclude, therefore, tha t  the "especially heinous" 
aggravating circumstance should not have been submitted in the 
Hodge murder  cases. 

[22] Defendant Moore assigns as  e r ror  permitting certain portions 
of his criminal record to be read to the jury. The assignment is 
without merit.  Defendant Moore stipulated the use of this method 
in get t ing the evidence before the jury. He objected only to itsUrele- 
vancy and competency." The evidence was relevant and competent 
to negate the fact that  defendant had no significant history of prior 
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criminal activity which was submitted to the jury on his behalf a s a  
possible mitigating circumstance. 

[23] Defendant Moore further  objects to the submission of the aggra-  
vating circumstance in the Hodge murder cases tha t  the murder  
was committed "for pecuniary gain." Moore argues tha t  since the 
evidence showed the money had already been obtained from Allen 
Watts,  there is no evidence tha t  Hodge was murdered "for pecun- 
iary gain." While the argument  is plausible we reject it. The hope of 
pecuniary gain provided the impetus for the murder  of both Watts  
and Hodge. This hope and the murders  were inextricably inter- 
twined. The  murder  of Hodge was apparently committed in an  
effort to eliminate a witness to the robbery; and the murder  of 
Watts,  in the hope that  defendants could successfully escape, avoid 
prosecution, and enjoy the frui ts  of their sordid endeavor. The 
evidence is such that  the jury could find that  both murders  were 
committed for the purpose of permittingdefendants to enjoy pecun- 
iary gain. 

[24] Neither is there any er ror  in submit t ing this circumstance in a 
felony murder  case in which the underlying felony is robbery not- 
withstanding the rule that  the robbery itself cannot be submitted as  
such a circumstance. The robbery constitutes an  essential element 
of felony murder.  In a capital case tried solely on a felony murder  
theory a jury, in the absence of this element, could not find defendant 
guilty of the capital offense.16 The circumstance that  the capital 
felony was committed for pecuniary gain, however, is not such an 
essential element. This circumstance examines the motive of the 
defendant ra ther  than his acts. While his motive does not constitute 
an  element of the offense, it is appropriate  for it to be considered on 
the question of his sentence. In Cherr .~  the murder  was committed 
dur ing  the course of the robbery of a convenience store. The aggra-  
vating circumstance of "pecuniary gain" was submitted and an- 
swered by the jury against  the defendant. Although we remanded 
the case for a new sentencing hearing, we did not suggest in C h m y  
tha t  this particular aggravating circumstance should not be sub- 
mitted a t  the new hearing. We reject the position taken by the 
Nebraska Court that  this aggravating circumstance does not apply 
to a murder  committed dur ing  a robbery. SeeState 1 ' .  Rust, 197 Neb. 

- 

'"he underlying felony is merged into and forms a par t  of the capital offense 
and may not be considered again as  a circumstance which aggravates tha t  offense. 
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528, 250 N.W. 2d 867 (1977). This aggravating circumstance, we 
hold, was properly submitted to the jury in both murder  cases. 

Defendant Moore objects to the order  in which the issues were 
submitted in the sentencing hearing.17 Suffice it to say that the 
order in which the issues were presented follows the order sug- 
gested by G.S. 15A-2000(c). While there is some logic in the order 
suggested by defendant, see n. 17, we find no error  in the order in 
which the issues were submitted. 

Other errors  in the sentencing phase suggested by defendants 
a re  not likely to arise a t  the new hearing. 

fl The record shows that  issues were submitted in all four murder  cases as  
follows: 

" ISSUE ONE:  Do you unanimously find from the evidence beyond a 
reasonable doubt that one or more of the follo\viligaggravatingcircum- 
stances existed a t  the time of the commission of the murder  of [Allen 
Watts or Dayton Hodge] . . . ? 
ISSUE TWO: Do you unanimouslyfind beyond a reasonabledoubt that  
the aggravating circumstance or circumstanct~s in the murder  of [Allen 
Wat tsor  Dayton Hodge] found by you a re  sufficientlysubstantial to call 
for the imposition of the death penalty as  to[George Moore. J r . .  or John 
Ol iver] .  . . Y 
ISSUE T H R E E :  Do you find one or more mitigating circumstances as  
to [George Moore. J r . ,  or John Oliver] . . . Y 
ISSUE FOUR: Do you unanimously find beyond a reasonable doubt 
that  the mitigating circumstances a r e  insufficient to outweigh the 
aggravating circumstances?" 

Ikfendant  Moore suggests that  a preferable order \vould be: 
" ISSUE ONE:  Do you unanimously find from the evidence beyond a 
reasonable doubt that  one or more of the follo\ving aggravating circum- 
stance5 csisted a t  the time of the commission of the murder  of [Allen R. 
LVatts or Dayton Hotige] . . . ? 
ISSUE T\VO: Do you find one or more mitigating circumstances as  to 
(ko rge  Moore. .Jr . . . '! 
ISSUE THREE: Do you unanimously find beyond a reasonable doubt 
tha t  the mitigating circumstances are  insufficient to out~veigh the 
aggravating circumstances . . . ? 
ISSUE FOUK: Do you unanimously find beyond a reasonable doubt 
that  the aggravating circumstance or circumstances i n  the murder  of 
[Allen R.  lf'atts or Dayton Hodge] found h. you a re  sufficiently substan- 
tial to call for the imposition of the cleath penalty as  to (ko rge  Noore. 
Jr .  . . . ?" 
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CONCLUSION 

The result is this: We find no er ror  in the convictions of both 
defendants for a rmed robbery and two counts of murder  in the first 
degree. For  e r ror ,  however, in the sentencing phase of both the 
Hodge and the Watts  murde r  cases as  to defendant Oliver and the 
Watts  murde r  case a s  to defendant Moore we remand these cases 
for a new sentencing hearing to be conducted in a manner not incon- 
sistent with this opinion. 

NO ERROR in Cases Nos. 78-CRS-25574 and 78-CRS- 
25579 ( the armed robbery cases) 

NO ERROR in the convictions in Cases Nos. 78-CRS- 
25575,78-CRS-25576,78-CRS-25577, and 78.-CRS-25578 
(the murder  cases) 

REMANDED FOR N E W  SENTENCING HEARING 
in Cases Nos. 78-CRS-25575,78-C,RS-25576, and 78-CRS- 
25578 ( the  murder  cases in which defendants were sen- 
tenced to death) 

Justice M E Y E R  did not participate in the consideration and 
decision of this case. 

J .  T. HOBBY & SON,  INC., A NORTH CAROLINA CORPORATION (SUCCESSOR CORPORA- 
TroN TO HOBCO BUILDING COMPANY); ROBERT MONTGOMERY PAYNTER 
A N D  W I F E ,  S H I R L E Y  L. P A Y N T E R ;  A N D ,  THOMAS C. BOGLE A N D  W I F E ,  

SARA M. BOGLE v. FAMILY H O M E S  O F  W A K E  COUNTY, INC.,  A N O R T H  
CAROLINA CORPORATION 

No. 7 2  

(Filed 27 January  1981) 

1. Deeds 5 20.3- residential restrictive covenant - family care home not 
prohibited 

A restrictive covenant l imiting the use of subdivision lots to residential 
purposes was  not violated by the  use of a lot for a "family care  home" in which 
resident managers would serve a s  surrogate parents to four mentally retarded 
adults,  since the property in question was not employed in a manner  which was 
significantly different from that  of neighboring houses except for the fact  tha t  
most of those who lived within it were mentally retarded, and the fact tha t  
defendant was compensated for the service it rendered did not render its activi- 
ties a t  the home commercial in nature.  
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2. Deeds 5 20.3- single family dwelling - restrictive covenant - family care 
home not prohibited 

A provision in a restrictive covenant a s  to the character of the s t ruc ture  
which may be located upon a lot does not by itself constitute a restriction of the 
premises to a particular use; therefore, a restrictive covenant limiting the use of 
subdivision lots to detached single family dwellings was  not violated by the use of 
a lot for a "family care  home" in which resident managers  would serve as  
surrogate parents to four mentally retarded adults,  where nothing in the record 
indicated that  defendant had altered the structure used a s  a family care home in 
any manner so tha t  i tsappearance or its character was anything other than tha t  
of a dwelling which would be utilized by anything other than a typical American 
suburban family. 

Justice M E Y   did not participate in the consideration or decision of this case. 

Justice HVSKINS dissenting. 

Chief Justice BRANCH joins in the dissenting opinion. 

ON discretionary review of the decision of the North Carolina 
Court of Appeals reported a t  46 N.C. App. 741, 266 S.E.2d 32 
(1980), aff irming the judgment of Smith, (Donald L.), S.J., entered 
a t  the 28 May 1979 Regular Civil Session of WAKE Superior Court 
granting summary judgment in favor of plaintiffs. 

The individual plaintiffs each own separate residential lots in 
the Scarsdale subdivision in the City of Raleigh, North Carolina. 
Plaintiffs Paynter  took title to their property on 9 December 1968, 
and plaintiffs Bogle took title to their property on 10 September 
1970. The corporate plaintiff, J. T.  Hobby & Son, Inc., is the succes- 
sor corporation to Hobco Building Company which developed the 
subdivision. The corporate defendant, Family Homes of Wake 
County, Inc., also owns a residential lot in the development. 

In the course of developing the subdivision, the corporate 
plaintiff caused certain restrictive and protective covenants to be 
recorded in the office of the Wake County Register of Deeds. These 
covenants applied to all of the residential lots in the Scarsdale 
subdivision. The present case involves the construction of one of 
these covenants and its application to the property owned by 
defendant. 

The specific protective covenant which is a t  issue in the instant 
case provides that  

No lot shall be used except for residential purposes, but 
nothing herein shall be construed to mean that  a lot may 
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not be converted to a street regardless of the type of use 
made of such street. No building shall be erected, altered, 
placed, or permitted to remain on any building unit other 
than one detached single-family dwelling not to exceed 
2% stories in height, a private garage  for not more than 
three cars  and outbuildings incidental to residential 
use . . . .  

None of the other covenants which a re  contained in the pertinent 
deeds a re  a t  issue in the present litigation. 

On 22 May 1977, the Raleigh City Council, invoking its powers 
under the city charter  to regulate the density of population, as  well 
as the location and use of buildings, amended its zoningordinances 
so as  to authorize the placement within the city limits of residential 
care facilities for persons afflicted with physical disabilities, devel- 
opmental disabilities, or  mental retardation. See Raleigh, N.C., 
Code 5 24-2(38)(c) (1959).1 The  amendment went on to define a 
family care home as being 

. . . a dwelling licensed by the North Carolina Depart- 
ment of Human Resources, Division of Facility Services, 
as  a family care home for two (2) or more, but  not more 
than five ( 5 )  unrelated persons, excluding supervisory 
personnel, who because of a physical disability, develop- 
mental disability, or  mental retardation need a substi- 
tute  home: provided tha t  persons with any of the follow- 
ing categories shall not be eligible for admission to a 
family care home: 

a. Persons addicted to or recuperating from the effects 
of or  addiction to drugs  or alcohol; 

b. Persons adjusting to non-prison life, including but  
not limited to pre-release, work-release, probationary 
programs and juvenile detention centers; and 

1 Since the present litigation arose, the Raleigh City Code has been recodified. 
This particular provision has not been carried over into the new Code. Hereinafter,  
all citations to Raleigh City Ordinances will b~ references to the 1980 City Code. 
Citations to the 1959 Code will be footnoted. 
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c. Persons requiring professional health care.2 

Raleigh, N.C., Code 5 10-2002 (1980)." 

The amended ordinance permitted the establishment of fam- 
ily care homes in all residential districts of the city provided that  
the size of the lot upon which the facility was to be established com- 
plied with all of the applicable subdivision requirements, as  well a s  
with all of the pertinent zoning regulations. Raleigh, N.C., Code § 
10-2073(23)(a) (1980).4 The City Council further  provided that  in 
order to avoid the creation of a clr facto social servicedistrict, as  well 
as  to avoid impacting a residential block, no more than one such 
facility was to be permitted within a three-quarter mile radius. 
Raleigh, N.C., Code 5 10-2073(23)(c) (1980h5 

The day after the ordinance was enacted, defendant went 
before the Raleigh Board of Adjustment seeking a special use per- 
mit so that  a familycare home could be established. A t  a subsequent 
meeting of the Board, on 13 June  1977, a hearing was held on de- 
fendant's application. Ms. Mary Jane Sanderson represented defend- 
an t  a t  that  hearing. According to Ms. Sanderson, defendant sought 
a special use permit so as  to enable it to operate a family care home 
for five mentally retarded adults a t  300 Millbrook Road in North 
Raleigh. I t  is this parcel of property which is a t  the heart  of the 
present litigation. Defendant envisioned that  an  adult couple would 
live a t  the house with the handicapped residents and tha t  a t  least 
one of the adults would be present whenever any of the residents 
were on the premises. The Millbrook Road location was deemed 
appropriate by defendant for the reason tha t  it was located near a 

"he North Carolina Department of Human Resources defines a family care 
home as being ". . . a small residence which provides sheltered care for two to five 
adults who, because of age or disability. require some personal services along with 
room and hoard to assure their safety and comfort." North Carolina Department of 
Human Resources, Minimum and Desired Standards for Group Homes for Devel- 
opmentally Disabled Adults 9 (1978). 

Raleigh. N . C .  Code 8 24-2(48) (1959) 

Raleigh, N.C.. Code 24-49(CK2X)(a) (1959). The ordinance regulated the size 
of the dlvelling by providing tha t  any such facility could not have less than 1,400 
square feet of heated floor area .  In addition, it mandated tha t  ll!z parking spaces be 
provided for each sleeping room, or in the alternative, 1 parking space for each 
sleeping room of 70 square feet or less. 

Raleigh, N.C. ,  Code Ej 24-49(C)(23)(a) (1959). 
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busstop as well a s  a shopping center. These factors were considered 
important  because they would enable the residents to move about 
on their own without requir ing the houseparents to provide trans- 
portation. 

The  Chief Zoning Inspector stated that  the property in ques- 
tion had a lot size of approximately 12,325 square feet which was in 
excess of the 10,890 square foot a r ea  which was required for hous- 
ing in the particular zoningdistrict. The dwelling itself had an  area  
of approximately 2,700 square feet. The inspector made the further  
observation that  the distance between the location of the proposed 
family care home and the nearest similar facility was approxi- 
mately two miles, clearly in excess of the distance requirement 
which was imposed by the ordinance. The only respect in which the 
proposed facility did not comply with the pertinent zoning ordi- 
nance was the lack of off-street parking. While there was room in 
the driveway to park  three cars ,  there were no parking places as  
such then existing a t  the site. However, the inspector concluded 
tha t  there was sufficient space a t  the house to enable defendant to 
provide the six required parking spaces. 

Thereupon, having heard from its staff, a s  well a s  from 
defendant, the Board received a petition from counsel representing 
residents of the subdivision. Signed by 101 individuals who lived in 
the neighborhood, the petition expressed the residents'opposition to 
the placement of the family care facility in the development. Resi- 
dents of the subdivision, in their own behalf, a s  well a s  by counsel, 
contended that  the development had been established for the pur- 
pose of creating a residential a rea  of a single family nature. Particu- 
lar individuals elaborated upon the character of the development, 
contending that  the placement of a family care home on Millbrook 
Road would create problems of traffic congestion, a s  well as  secur- 
ity.6 Other residents voiced the concern that  the placement of the 
family care home in the development would lead to a decrease in 
property values of the surrounding tracts.7 

At  the hearing,  counsel for  defendant observed that  du r ing  the operation of 
three other group homes in Wake County by defendant, no incidents had occurred 
involving the residents of these homes, nor had any complaints concerning their  
behavior been lodged with the appropriate authorities. 

; At the hearing,  Mr. J i m  Kyriakis, a mental retardation specialist with the 
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Basing its decision upon findings of fact drawn from the evi- 
dence presented a t  the hearing, the Board of Adjustment concluded 
tha t  the proposal of defendant for the operation of a family care 
home a t  the Millbrook Road house met  the criteria established by 
the Raleigh City Council in the amended zoningordinance. Having 
so concluded, the Board unanimously voted to g ran t  the special use 
permit which had been sought by defendant. 

Plaintiffs filed suit against defendant shortly thereafter,  seek- 
ing a permanent injunction to restrain defendant from using the 
Millbrook Road property "as a 'family care home,' to provide insti- 
tutional care for mentally retarded persons, or any other use not 
consistent with and specifically permitted by the protective cove- 
nants of Scarsdale Subdivision . . . ." The mat ter  came on for 
hearing on plaintiffs' motion for summary judgment based upon 
stipulations of fact entered into by the parties which were consis- 
tent with the evidence presented to the Board of Adjustment. De- 
fendant responded to the motion by offering the affidavit of its 
president, John N. Fountain. According to the affidavit, the pur- 
pose of the group home was to provide for the mentally retarded 
residents who lived therein the atmosphere of a single family home. 
In order  to afford the residents this opportunity, the home operated 
as a single economic unit, with the resident managers serving as 
surrogate parents who were assisted with cooking, cleaning, shop- 
ping, and other household chores by the residents. The affidavit 
further  stated that  no structural  changes had been made in the 
dwelling. 

Concluding tha t  there was no genuine issue as  to any material 
fact, and that  plaintiffs were entitled to summary judgement, 
Judge  Smith entered summary judgment in their favor. He 
ordered that  a permanent  injunction be issued against defendant to 
restrain it from the further  operation of the family care home. 
However, the effect of the injunction was stayed dur ing  the pen- 
dency of any appeal. 

The Court of Appeals, in an  opinion written by Judge  Hill, 
concurred in by Judges Martin (Robert M.) and Webb, affirmed, 

Wake County Mental Health Center, stated tha t  the National Association of Realtors 
had made a study concerning the impact tha t  the placement of group homes for the 
retarded had upon property values within the neighborhood. According to the study, 
property values have increased and not gone down in such areas. 
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concluding that  the operation of the family care  home was an  
institutional use of the property, not a residential use. Defendant's 
petition for discretionary review pursuant to G.S. 5 7A-31 was 
allowed by this court on 15 July 1980. 

 sea^. R o m e ,  Johr~son ,  H a r ~ ~ e y  & Bolton,  b y  J a m e s  L. S e a y  a n d  
Rollald H. Garber ,  for p la i l~ t iJ f -appel l f~es .  

Theodore A. Nodel l ,  JY. ,  a n d  Sn l i th ,  Moore,  S m i t h ,  Schell & 
Hunter ,  b y  Mchreil l  S m i t h ,  for defeizdarzt-appella7zt. 

B l a n c h a r d ,  Tzicker., Twiggs ,  De)lso)z & E a r l s ,  b y  Charles  F. 
B l a  ~ c h a  rd atld Irtqirz B. T u c k e ~ ,  Jr . ,  for  tlie Associatioiz f o r  Retarded 
C i t i z ens  of Nor th  Ca).olina,  Inc'., a tn icus  czlriae. 

Carolina Legal Ass i s tance  for. &i'~ntal Heal th ,  b y  Deborah 
Greetlblatt,  .for. the Goiqer)lor's Adt*ocacy  Coz(rzci1 for. Persons  icyith 
Disabi l i t ies ,  anliczls cur iae .  

M e r r i t t  & Gaylor ,  b y  Cecil  P. Merr i t t ,  for  T h e  Mental  Heal th  
Associcx tioiz i i ~  Nor th  C a  rol inn ,  Inc., a m i c u s  c~cr iae .  

Varz C a v j p ,  Gi l l  & Crumple) . ,  P .A . ,  by  Douglas  R. Gi l l ,  for. 
Sarzdhills Mental  Heal th  Center,  Inc., nmiczis  czlriue. 

BRITT, Justice. 

In deciding this appeal ,  we need to address only one issue: Did 
the Court of Appeals e r r  in concluding that  the restrictive covenant 
was violated by theUinstitutional" use of the property by defendant? 
We answer in the affirmative. 

Our resolution of this issue turns  upon our construction of two 
phrases contained in the restrictive covenant upon which plaintiffs 
rely: "residential purpose" and "single-family dwelling." 

We begin our analysis of this case with a fundamental premise 
of the law of real property. While the intentions of the parties to 
restrictive covenants ordinarily control the construction of the cov- 
enants, e.g., L o ~ g  i t ,  B r a n h a m ,  271 N.C. 264,156 S.E.2d 235 (1967), 
see generall!j J .  Webster,  Real Estate  Law in North Carolina 5 346 
(1971), such covenants a r e  not favord by the law, e.g., Czonrnings r .  
Dosari?, Inc . ,  273 N.C. 28, 159 S.E.2d 513 (1968), and they will be 
strictly construed to the end tha t  all ambiguities will be resolved in 
favor of the unrestrained use of land. Stegall  i: Hous ing  A u t h o r i t y  y f  
tlie C i t ~  of Charlotte,  278 N.C. 95, 178 S.E.2d 824 (1971); L o ~ y  I * .  
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Branhnm, supra.  The rule of s tr ict  construction is grounded in 
sound considerations of public policy: I t  is in the best interests of 
society that  the free and unrestricted use and enjoyment of land be 
encouraged to its fullest extent. Daiqis 1 1 .  Robinso)/, 189 N.C. 589, 
127 S .E.  697 (1925); see gellernllg 7 J. Grimes, Thompson on Real 
Property 5 3160 (1962). Even so, we pause to recognize tha t  clearly 
and narrowly drawn restrictive covenants may be employed in such 
a way that  the legitimate objectives of a development scheme may 
be achieved. Provided tha t  a restrictive covenant does not offend 
articulated considerations of public policy or  concepts of substan- 
tive law, such provisions a re  legitimate tools which may be utilized 
by developers and other interested parties to guide the subsequent 
usage of property. 

I t  is a matter  of common understanding that  the pertinent 
terms which guide a legal relationship between parties a re  not 
always clearly defined, if they a re  defined a t  all. Sound judicial 
construction of restrictive covenants demands that  if the intentions 
of the parties a r e  to be followed, each par t  of the covenant must  be 
given effect according to the natural  meaning of the words, pro- 
vided that the meanings of the relevant te rms have not been modi- 
fied by the parties to the undertaking. Callaha)?/ t - .  Arensojl, 239 
N.C. 619,80 S.E.2d 619 (1954); Westinghouse Electric S u p p l ~  Co. P. 
Blcrgess, 223 N.C. 97, 25 S.E.2d 390 (1943). 

Having laid the proper foundation for our consideration of the 
question presented, we now tu rn  our attention to an  appropriate 
analysis of the terms upon which the controversy is founded. 

[I] Defendant contends first that  the Court of Appeals erred in 
concluding that  the Millbrook Road property is being utilized in an  
institutional rather  than a residential manner.  The essence of de- 
fendant's a rgument  is that  the residential usage requirement is 
satisfied if the property is used for the habitation of human beings 
and for those activities such as eating, sleeping, and engaging in 
recreation which are  normally incident thereto. Plaintiffs respond 
by arguing  tha t  a family care home is analogous to a boarding 
house, such usage having been widely held to violate restrictive 
covenants requiring that  real property be utilized for residential 
purposes only. Se~gt~)~era/ l! jAnnot . ,  14 A.L.R.2d 1376 (1950). While 
the analogy which plaintiffs seek to draw between a family care 
home and a boarding house is intriguing, we find its forcefulness to 
be unpersuasive. I t  is our opinion that  while a family care home 
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does not comport in all respects with the traditional understanding 
of the scope of the term "residential purposes," its essential purpose, 
when coupled with the manner in which defendant seeks toachieve 
its stated goals, clearly brings i t  within the parameters  of residen- 
tial usage a s  contemplated by the f ramers  of the restrictive cove- 
nant which is a t  issue in this case. 

The  home a t  300 Millbrook Road presently serves as  a place of 
abode for four mentally retarded adults, as  well as  a married couple 
who serve as  resident managers of the facility. The avowed function 
of the resident managers is to serve as  surrogate parents to the 
handicapped individuals who live in the house. In this regard,  a t  
least one of the surrogate parents is present whenever any of the 
retarded persons is on the premises. All of the disabled individuals 
a r e  employed in sheltered workshops in the Raleigh area  between 
the hours of 7:45 a.m. and 5 0 0  p.m. on weekdays. The home is 
operated in such a manner tha t  the residents a re  able to live in an  
atmosphere much like tha t  found in the homes of traditionally 
structured American families. In an  effort to achieve that  goal, all 
of the retarded residents assist the married couple in the perform- 
ance of the various duties which a re  required to maintain the 
normal operation of the home: cooking, cleaning, shopping, and 
other similar household chores. In other words, in terms of the 
day-to-day activities of its inhabitants, the Millbrook Road prop- 
er ty is not employed in a manner which is significantly different 
from tha t  of neighboring houses except for the fact tha t  most of 
those who dwell within it a r e  mentally retarded. 

We a re  aware  tha t  while defendant, Family Homes of Wake 
County, Inc.,  is a non-profit corporation which is under contract to 
and controlled by the Wake County Mental Health Authority, its 
services a t  the family care  home a re  not rendered gratuitously. The 
home operates as  a single economic unit whose operating funds are  
provided by government grants  and receipts from the residents 
themselves. The resident managers a r e  compensated for their serv- 
ices. That  the continued operation of the facility on Millbrook Road 
requires an  on-going economic exchange is an insubstantial consid- 
eration. 

Our resolution of the question of the nature of the usage of the 
property a t  issue does not turn  upon the economic basis upon which 
the property is supported. That  basis does not detract  from the 
primary objective behind the operation of the facility and the 
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essence of that  operation: Providing a non-institutional setting for 
normal human habitation and the activities incident thereto for 
mentally handicapped adults.  I t  is this purpose and method of 
operation which serves to distinguish defendant's usage of the Mill- 
brook Road property from tha t  normally incident to a boarding 
house. 

While we deem it unnecessary to reach the question of whether 
the individuals living a t  the home constitute a family, we a r e  com- 
pelled to observe t ha t  the surrogate parents  and the adults  subject 
to their supervision function as  an  integrated unit rather  than 
independent persons who share  only the place where they sleep and 
take their meals a s  would boarders  in a boarding house. S c c  Ci-oirp- 
l e y  I , .  Kt~crpp. 94 Wis.2d 421,288 N.W.2d 815 (1980); h ~ t  sor~ Sccrtoit r * .  
Cli.ffor.c(, 24 Cal. App.3d 46, 100 Cal. Rptr .  779 (1972). 

That  defendant is compensated for the services it renders  does 
not render its activities a t  the home commercial in nature. While it 
is obvious that  the home would not exist if it were not for monetary 
support being provided from some source, tha t  support clearly is 
not the objective behind the operation of this facility. That  defend- 
an t  is paid for its efforts does not detract  from the essential charac-  
ter  of its program of non-institutional living for the retarded. 
Clearly, the receipt of money to support the care  of more or less 
permanent residents is incidental to the scope of defendant's efforts. 
In no way can it be argued that  a significant motivation behind the 
opening of the group home by defendant was its expectation of 
monetary benefits. 

The  Court of Appeals observed that  in its application for 
review filed with the Raleigh Board of Adjustment, defendant indi- 
cated tha t  its proposed use of the property was of an institutional 
character  ra ther  than choosing to characterize the undertaking as  
a residential usage. In this regard,  we note that  it is appropriate to 
regard the substance, not the form, of the transaction as  controlling 
and not be bound by the labels which have been appended to the 
episode by some individuals. Soc~ Z'ho~tlpsot~ 1 % .  Solcs. 299 N.C. 483, 
263 S.E.2d 599 (1980). The uncontroverted factsof the present case 
belie the institutional characterization on the application before the 
Board of Adjustment. The manifest purpose of the operation of the 
home is to provide its residents with a family-like setting unlike 
tha t  found in traditional institutions for the care  of the mentally 
handicapped. Furthermore,  no educational or vocational t raining 
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of any kind is provided a t  the home for the residents. Nor is any 
medical or  nursing care  provided a t  the house. In virtually all 
respects, other than the mental capacity of those who live on the 
premises, the house operates much like a typical suburban house- 
hold. 

We conclude tha t  the Millbrook Road property is being used 
by defendant for residential purposes. 

[2] The second pa r t  of the restrictive covenant which is a t  issue in 
this case provides that  

No building shall be erected, altered, placed or permit- 
ted to remain on any building unit other than one de- 
tached single-family dwelling not to exceed 2?4 stories in 
height,  a private ga rage  for not more than three ca r s  and 
outbuildings incidental to residential use. 

Defendant argues tha t  the  restrictive covenant, in effect, places two 
distinct requirements  upon the owners of property in the Scarsdale 
subdivision: a requirement  a s  to usage of the property and a 
requirement  as  to the na ture  of the s tructure which may be placed 
on a parcel in the development. Plaintiffs respond by arguing  that  a 
covenant which prescribes the type of building which may be 
erected necessarily limits the use t ha t  may be made  of it af ter  it is 
erected. S v r ,  o.!~., Scl,cc~rr)~x,schil(l 1 . .  I17r~lho).)/r, 186 Va.  1052, 45 S .E .  
2d 152 (1947). We disagree with the position taken by plaintiffs for 
several reasons. 

F i r s t ,  plaintiffs' position is inconsistent with one of the funda- 
mental premises of the law a s  it relates to restrictive covenants: 
Such provisions a r e  not favored by the law and they will be con- 
strued to the  end tha t  all ambiguities will be  resolved in favor of the 
free alienation of land. While it is possible tha t  a restriction as  to the 
type of s t ructure would, in some instances, limit the character  of the 
type of usage to which the building is employed, we conclude tha t  
such is not necessarily the case. Indeed, it is not uncommon for 
buildings tha t  had once served as  residences to be acquired by 
businesses and other concerns for renovation and subsequent utili- 
zation in new and varied ways. 

Second, each pa r t  of a contract which contains a restrictive 
covenant must  be interpreted in such a manner  tha t  each portion of 
the covenant is given effect if that  can be done by fair and reason- 
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able intendment. See  I q l e  P. Stlrbbi)rs, 240 N.C. 382,82 S.E.2d 388 
(1954); Callahrr)! 1 ' .  Ar.enso)l, s u p r a .  By its express terms,  the res- 
trictive covenant provides a restriction on the character of the 
usage of the property by requir ing that  no lot may be used "except 
for residential purposes." An interpretation of the phrases which 
relate to a single-family dwelling as being a usage restriction would 
be to render them mere surplusage because nothing they contain 
adds anything to the coilcept of "residential purposes" in aclear  and 
distinct way. All of the components of the particular clause may be 
interpreted according to their ordinary and accepted meanings a s  
relating to structural matters. By delineating the number of stories 
which the building may contain, and the number of cars  which its 
garage may accommodate, as  well as nature of the outbuildings 
which may be erected on the lot, it would seem that  the f ramers  of 
the covenant were seeking to impose a ,s t~.~rctural  requirement upon 
owners of the t ract .  Nothing in the record indicates that  defendant 
has altered the s tructure which had been erected on the Millbrook 
Road site in any manner so that  its appearance or its character is 
anything other than that  of a dwelling which would be utilized by 
anything other than a typical American suburban family. 

We hold, therefore that  a provision in a restrictive covenant as  
to the character  of the s tructure which may be located upon a lot 
does not by itself constitute a restriction of the premises to a partic- 
ular use. ~~~~~~~~e Scott 1 , .  Botr~d okfMiss ious .  252 N.C. 443. 114 S.E. 
2d 74 (1960). While a restrictive covenant may be so clearly and 
unambiguously drafted that  it regulates the utilization of property 
through a s tructural  limitation, such was not done in the present 
case. 

Because of our disposition of the foregoing two issues, we 
decline to discuss the remaining issues discussed by the Court of 
Appeals, deeming them unnecessary to our decision. Nothing we 
have said herein ought to be interpreted to mean that  restrictive 
covenants cannot be drafted so as  to regulate the character  of the 
structures erected in a neighborhood or their utilization. We 
emphasize that  despite the salutary policy considerations behind 
the family homes concept, serge~leral l ! l  H. Turnbull,  The Law and 
the Mentally Handicapped in North Carolina 16-1 to 16-18 (2d ed. 
1979), our decision today rests not upon newly fashioned rules and 
procedures but  upon the established principles of the common law 
which we have found appropriate to apply to a contemporary con- 
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cept of care for the handicapped. 

The decision of the Court of Appeals is 
Reversed. 

Justice MEYER did not participate in the consideration or  
decison of this case. 

Justice HUSKINS dissenting. 

I respectfully dissent from the majority opinion. The restric- 
tive covenant in question, when properly construed, prohibits non- 
residential use of property in the Scarsdale subdivision in the City 
of Raleigh, North Carolina. The house a t  300 Millbrook Road is 
presently used for institutional purposes -- not residential purposes. 

To operate the facility, (1) a caretaker staff and house man- 
ager  a re  required, (2) the operation is strictly licensed and regu- 
lated by government agencies, (3) the operation is financed by a 
g ran t  from the State plus welfare, social security and employment 
payments of the occupants, and (4) defendant on occasion has itself 
characterized the use of 300 Millbrook Road a s  institutional. In 
applying for a permit to operate the facility, defendant was re- 
quired to categorize the property as  "Residential, Commercial, 
Office, Institutional, Day Care, or  Industrial." Defendant catego- 
rized the property as "Institutional." 

In my view, the majority goes beyond the parametersof sound 
legal reasoning to help these unfortunate wards of the State  and 
society. If this had been a college fraternity, a benevolent social 
order providing for destitute members or a refuge for former crim- 
inals t rying to re-enter society, the majority would likely say such 
use is nonresidential. Yet the reasoning applied today would allow 
such uses of Scarsdale property. The Court should not, by interpre- 
tation, defeat the plain and obvious purpose of restrictive covenants. 
Louq 1 ' .  Brcrrlhanl, 271 N.C. 264, 156 S.E.2d 235 (1967). 

The keeping of boarders has been held to be a nonresidential 
use unless keeping a boarder is incidental to the use of a premises by 
a family. See  ge,ler.ally 14 A.L.R.2d 1376, 1406 (1950). If boarding 
people is a nonresidential use, certainly this use, wherein four re- 
tarded persons a re  housed for a fee provided from funds of the 
occupants as  well as grants  from the State, is also nonresidential. 

Finally, I note the public policy of this State  as  expressed in 
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G.S. 168-9: 

Each handicapped citizen shall have the same right as  
any  other citizen to live and reside in residential com- 
munities, homes, and group homes, and no person or 
group of persons, includinggovernmental bodies or polit- 
ical subdivisions of the State, shall be permitted, or have 
the authority, to prevent any handicapped citizen, on the 
basis of his or  her handicap, from living and residing in 
residential communities, homes, and group homes on the 
same basis and conditions as any other citizen. 

This is a policy which I wholeheartedly endorse. However, in the 
present case, the residents of Scarsdale subdivision must  use their 
property for residential purposes only because the covenant in each 
deed so requires. Any handicapped person is free to acquire a home 
in the Scarsdale subdivision and reside there under the same rules 
and restrictions as  other residents. Public policy requires no more. 
Neither should this Court. 

Chief Justice BRANCH joins in this dissent. 

EDWARD McKINLEY TERRY,  JR .  v. CHARLES THURMAN TERRY,  INDI -  
VIDUALLY A N D  AS FORMER EXECUTOROFTHE ESTATE OF EDWARDMCKINLEY TERRY, 

SR. 

No. 105 

(Filed 27 January  1981) 

1. Fraud 8 9- allegations required to state claim 
In pleading actual fraud the particularity requirement of G.S. 1A-1, Rule 

9(b), is met by alleging time, place and content of the fraudulent representation, 
identity of the person making the representation and what was obtained a s  a 
result of the fraudulent acts or representation; however, a constructive fraud 
claim requireseven lessparticularity, as  it is based on a confidential relationship 
ra ther  than a specific misrepresentation, and the particularity requirement for 
alleging constructive fraud may be met by alleging facts and circumstances 
which created the relation of t rus t  and confidence and which led up to and 
surrounded the consummation of the transaction in which defendant isalleged to 
have taken advantage of his position of t rus t  to the hur t  of plaintiff. 

2. Fraud 5 9- constructive fraud - sufficiency of complaint to state claim 
Plaintiffs complaint was sufficient to state a claim for constructive fraud 
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\\.here plaintiff alleged a close family relationshi.;r existed between defendant and 
his brother.  \vho \vas plaintiff's father:  plaintiff's father had made defendant the 
executor of his will and for many years there existed a trusted business relation- 
ship in tha t  defendant was given managerial responsibilities, including the 
keeping of the books in his brother's business: immediately prior to the death of 
plaintiff's fa ther ,  defendant was relied on increasingly to manage the day-to-day 
operation of the business: as  defendant's managerial control over the business 
increased, plaintiffsfather became seriously\veakened by acontinueti illness: a t  
the time plaintiff's father signed the documenf which purported to transfer all 
his interest in his business to defendant,  plaintiff's father \\.asconfined to his bed. 
nearly blind, unable to talk or hear  clearly and was suffering from intense pain 
uhich  required heavy medication: a t  the time the document was executed, a 
relation of t rus t  and confidence existed between defendant and his brother: 
defendant knon-ingly and \villfully, anti with the intent to deceive. fraudulently 
induced his brother and businessassociate, plaintiff'sfather, tosell hisinterest  in 
the business a t  a grossly inadequate price: anti plaintiff, as  a devisee under the 
\\.ill of his father.  had been damaged by the difference between the price agreed 
to he paid and the actual value of the business. 

8. F r a u d  9 13- punitive d a m a g e s  - cla im incorrec t ly  dismissed 

The trial court erred in dismissing plaintiffs claim for punitive damages 
since plaintiffs fraud claims constituted a sufficient basis to Lvithstand a motion 
to dismiss on his punitive damage claim. 

Justice M K Y  t:r~tiid not participate in the consideration or decision of this case 

APPEAL by plaintiff from decision of the Court of Appeals, 46 
N.C. App. 583,265 S .E .  2d 463 (1980), affirmingdismissal of plain- 
tiff's first,  third,  fourth and sixth claims by Britt, J., entered 16 
August 1979 in WAKE Superior Court. 

This  is an  action for compensatory damages, punitive dam- 
ages, and rescission based on allegations of fraud,  misrepresenta- 
tion, undue influence, and breach of fiduciary duty on the par t  of 
defendant. Plaintiff filed his action on 2 February  1979. His com- 
plaint included six counts. Following an  extension of time to 
answer,  defendant on 30 March 1979 moved to dismiss all counts 
under Rule 12 (b)(6). After a hearing on the motion, Judge  Samuel 
E. Rri t t  by order  dated 16 August 197'9 dismissed plaintiff's first,  
third,  fourth and sixth claims and denied defendant's motion to 
dismiss the fifth claim. Plaintiff voluntarily dismissed his second 
claim on 17 August 1979. 

The Court of Appeals affirmed the dismissal of plaintiff's 
claims. I t  dismissed defendant's appeal of the trial judge's denial of 
defendant's motion to dismiss plaintiff's fifth claim. 



N.C.] F A L L  TERM 1980 7 9 

Terry v. Terry 

On 18 August 1980 we granted plaintiff's petition for discre- 
tionary review pursuant  to G.S. 7A-31 from tha t  pa r t  of the Court of 
Appeals' decision which affirmed the trial court's dismissal of four 
of his claims. 

Tharr ing ton ,  S m i t h  & Hargrot>e b y  Stei>e E i v n s f o r  p l a i n t i f f .  

E m a n ? ~ e l &  T h o m p s o x  b y  W. H u g h  T h o m p s o n  ccnd Y e a r g n ) ~  & 
Mitchiner  b y  Joseph H .  Mitchirzerfov defendccnt. 

BRANCH, Chief Justice. 

Plaintiff f i rs t  assigns as  e r ror  the dismissal of his first  and  
fourth claims which a r e  grounded on fraud.  In  pertinent par t  he 
alleges in his complaint under these claims: 

3.  Plaintiff is the son of the late Edward  McKinley 
Ter ry ,  S r . ,  who died testate in Wake County. North Caro- 
lina, on February  25,1977. Plaintiff is a devisee under his 
father 's Last Will and Testament dated February  5, 
1977, which Last Will and Testament has been probated 
in Wake County. 

4. For several years  prior to hisdeath,  Edward  McKin- 
ley Terry,  S r .  was President and sole stockholder of Ter-  
ry's Furn i ture  Company, Inc., a retail furni ture and 
appliance dealer in Raleigh, North Carolina. 

5. Defendant Charles Thurman Terry,  the brother of 
Edward  McKinley Ter ry .  S r .  and uncle of Plaintiff, was 
an employee of Terry's Furn i ture  Company, Inc. His job 
was to assist in running  the store and to keep the books of 
the store. 

6. Plaintiff is informed and believes and ,  therefore. 
alleges upon information and belief tha t  on or about May 
31, 1973, Edward  McKinley Terry,  S r .  transferred by 
gift  1,087 shares of the stock of Terry's Furn i ture  Com- 
pany, Inc. to Charles Thurman Terry.  

7. Plaintiff, Edward  McKinley Terry.  J r . ,  began work- 
ing a t  his father's store when he was approximately 14 
years of age and continued working there until around 
April ,  1978. He worked closely with his uncle. Charles 
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Thurman Terry,  and relied on his honesty and integrity 

8. On many occasions prior to his death, Edward  Mc- 
Kinley Terry,  S r .  told plaintiff that  he had an ownership 
interest in the store and that  he was "working for him- 
self." 

9. In 1976, Edward  McKinley Terry,  S r .  discovered he 
had cancer. His health began to decline and surgery to 
remove cancerous portions of his face was required. In 
the two months or  so prior to his death, Edward  McKin- 
ley Terry,  S r .  was confined to his bed in intense pain; his 
vision deteriorated to the point of virtual blindness; his 
hearing and speech ability declined; and his pain was 
such that  his doctor had to prescribe heavy medication. 

10. Edward  McKinley Terry,  S r .  continued to partici- 
pate in the operation of Terry's Furni ture  Company, Inc. 
until a t  least December, 1976, two months prior to his 
death;  but  dur ing  the last months of his life because of his 
illness he relied increasingly on his brother, Charles 
Thurmond Terry,  and plaintiff for the day-to-day opera- 
tion of the business. 

11. On February  4 ,  1977, 21 days prior to his death, 
Edward  McKinley Terry,  S r .  was induced by his brother 
and business associate, Charles Thurman Terry,  to sign a 
document purport ing to transfer all of his interest in 
Terry's Furni ture  Company, Inc. to Charles Thurman 
Terry  for $25,000.00. A copy of this document is attached 
to this Complaint as Exhibit A and incorporated herein 
by reference. 

12. At the time he signed the document attached as 
Exhibi t  A, EIdward McKinley Terry,  S r .  wasconfined to 
his bed, nearly blind, unable to talk or hear clearly, suf- 
fering intense pain and under heavy medication. 

13. Plaintiff witnessed the signing of the purported 
transfer of his father's interest in the store. Plaintiff was, 
a t  that  time under severe emotional distress because of 
his father's physical condition, but was induced to sign 
the alleged agreement as  a witness by Charles Thurman 
Terry who told Plaintiff that  unless he witnessed the 
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document there would be "a big mess down a t  the store 
after his father  died." As a result of this stressful situa- 
tion, his mental and physical condition and the induce- 
ment by his uncle, plaintiff witnessed the signing of the 
alleged agreement without understanding its contents. 

14. After his father's death, plaintiff questioned his 
uncle about the ownership of the store. Around April, 
1978, more than one year af ter  Edward  McKinley Terry,  
S r .  died, Charles Thurmond Terry informed plaintiff 
tha t  he had bought all of Edward  McKinley Terry,  Sr.'s 
interest in the store for $25,000.00; that  plaintiff had no 
interest in the store; and that  the only thing plaintiff had 
a t  the store was a job which he would not have for long. 

15. Plaintiff was fired by Charles Thurmond Terry 
shortly thereafter. 

16. Plaintiff has repeatedly requested the opportunity 
to inspect the books and records of Terry's Furni ture  
Company, Inc, to determine the value of his father's 
interest in the business. That  request has been denied by 
defendant. 

17. Plaintiff is informed and believes and alleges upon 
information and belief, that  the value of his father's 
interest in Terry's Furni ture Company, Inc. on February 
4.1977 was far  in excessof the$25.000.00 paid by Charles 
Thurman Terry. 

18. Charles Thurmond Terry  knowingly and willfully, 
and with intent to deceive, fraudulently induced his 
brother and business associate, Edward  McKinley Ter- 
ry, Sr.,  to sell his interest in Terry's Furni ture Company, 
Inc., a t  a grossly inadequate price, and such deceit 
occurred a t  a time when Edward McKinley Terry, Sr. 
was confined to his bed, nearly blind, unable to talk or 
hear clearly, suffering from intense pain, and under 
heavy medication. 

19. Charles Thurman Terry knowingly and willfully, 
and with the intent to deceive, misrepresented to plain- 
tiff following the death of plaintiff's father the circum- 
stances surrounding his alleged purchase of plaintiff's 
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father's interest in Terry's Furn i ture  Company, Inc. and 
tha t  plaintiff should t rus t  his uncle to protect plaintiff's 
interest. 

20. As a result of Charles Thurman Terry's deceit and 
influence over Edward  McKinley Terry.  S r .  and plain- 
tiff, plaintiff, a s  a devisee under  the will of Edward  
McKinley Ter ry ,  Sr . ,  has been damaged by the differ- 
ence of the price paid by Charles Thurman Terry  for 
Edward  McKinley Ter ry ,  Sr.'s interest in Ter ry  Furni-  
tu re  Company, Inc. and the t rue  marke t  value of that  
interest as of February  5, 1977, plus such consequential 
damages as  plaintiff may prove. 

As a general rule, the law of frauds contains few absolutes. In 
this connection, this Court has stated: 

F raud ,  actual and constructive, is so multiform as to 
admi t  of no rules or  definitions. "I t  is, indeed, a pa r t  of 
equity doctrine not to define it." says Lord Hrr~d~c~ic.X.c~. 
"lest the c raf t  of men should find a way of committing 
fraud ~vh ich  might  escape such a rule or  definition." 
Equity,  therefore, will not permit  "annihilation by defi- 
nition." bu t  i t  leaves the  way open to punish frauds and to 
redress lvrongs perpetrated by means of them in what- 
ever form they may appear .  The presence of f raud ,  when 
resorted to by an adroit and crafty person, is a t  times 
exceedingly difficult to detect. Indeed, the more skillful 
and cunning the accused, the less plainly defined a r e  the 
badges ~vh ich  usually denote it. Under  such conditions. 
the inferences legitimately deducible from all the sur-  
rounding circumstances furnish, i n  the absence of direct 
evidence, and often in the teeth of positive testimony to 
the contrary, ample ground for concluding that  f raud has 
been resorted to and practiced by one or  more of the 
parties. G ~ I Y  1 % .  SpiX(, ,  72 Md., 800. 

Starlclard Oil C o m p a n y  r ' .  Hltrlt, 187 N.C.  157,159,121 S.E. 184,185 
(1924); Flcrst 1: Memit t ,  190 N.C.  397, 404, 130 S.E. 40 (1925). 

F r a u d  can nevertheless be  broken into two categories, actual 
and constructive. Actual fraud is the more common type, arising 
from arm's  length transactions. I t  requires an allegation of facts to 
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support the five elements of fraud.  These essential elements of 
actual fraud are: 

(1) False representation or  concealment of a material 
fact ,  (2) reasonably calculated to deceive, (3) made with 
intent to deceive, (4) which does in fact deceive, (5) result- 
ing in damage to the injured party. 

Rcrgsclale 1 * .  Ketl)zed.y, 286 N.C. 130,209 S.E. 2d 494 (1974); Dcrllcrs i :  

Wagncl - ,  204 N.C. 517, 168 S .E .  838 (1933). Constructive fraud, on 
the other hand,  is less common and arises in circumstances where a 
confidential relationship exists. A claim of constructive fraud does 
not require the same rigorous adherence to elements as actual 
f raud .  In Patzc.re?lt D e z ~ e l o p n ~ e n t  Cotnpa?zy  )?.  B e a r d e n ,  227 N.C. 124, 
41 S.E. 2d 85  (1947), this Court said that  charging actual fraud is 
"more exacting" than charging constructive fraud. Id .  a t  128, 41 
S.E. 2d a t  87. 

The proper elements for a constructive fraud claim are  set out 
in R h o d e s  l ! .  J o n e s ,  232 N.C. 547, 61 S.E.  2d 725 (1950). Justice 
Barnhill stated in that case: 

Plaintiff bottoms his cause of action on the assertion that 
[defendant] . . . first won and then abused his t rust  and 
confidence. That  is, he relies, in par t  a t  least, upon the 
presumption of fraud which arises upon a breach of a 
confidential or  fiduciary relationship. . . . 

In s tat ing his cause of action under this principle of 
law, i t  is not sufficient for plaintiff to allege merely that  
defendant had won his t rust  and confidence and occupied 
a position of dominant influence over him. Nor does it 
suffice for him to allege that  the deed in question was 
obtained by fraud and undue influence. . . . It is necessary 
for plaintiff to allege facts and circumstances (1) which 
created the relation of t rus t  and confidence, and (2) 
[which] led up  to and surrounded the consummation of 
the transaction in which defendant is alleged to have 
taken advantage of his position of t rus t  to the hu r t  of 
plaintiff. 

I d .  a t  548-49, 61 S.E.  2d 725. 
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The courts have been as reluctant to define a confidential 
relationship as  they have been to define fraud itself. As this Court 
said in Abbitt ll. Gregorv, 201 N.C. 577, 160 S.E.  896 (1931): 

The  courts generally have declined to define the term 
"fiduciary relation" and thereby exclude from this broad 
te rm any relation tha t  may exist betwen two or more 
persons with respect to the r ights  of persons or  the prop- 
e r ty  of e i t he r .  . . . The relation may exist under a variety 
of circumstances; i t  exists in all cases where there has 
been a special confidence reposed in one who in equity 
and good conscience is bound to act in good faith and with 
due  regard to the interests of the one reposing confidence. 

Id. a t  598, 160 S.E.  a t  906. I n  Lee 1'. Pearce, 68 N.C. 76 (1872), the 
Court stated tha t  one type of confidential relationship tha t  would 
support a constructive f raud  claim is where "one is the general 
agent  of another and has ent ire  management, so a s  to be in effect, a s  
much his guardian a s  the regularly appointed guardian of an  
infant." Id. a t  87. 

In  this case, plaintiff must  rely on constructive f raud  rather  
than actual fraud.  The gist of the complaint is not tha t  defendant 
misrepresented material facts to the detr iment  of plaintiff's father, 
bu t  rather  that  defendant used his confidential relationship with 
plaintiff's father to take advantage of him by purchasing his inter- 
est in the business a t  a price well below its market  value. 

Defendant contends tha t  under the rules of civil procedure, 
this claim of fraud is not stated with sufficient particularity. He 
cites Rule 9(b) which states, "In all averments of fraud,  duress or 
mistake, the circumstances constituting fraud or  mistake shall be 
stated with particularity . . . ." He also notes that,  in Marlgrim 1: 

Senrles, 281 N.C. 91, 187 S .E.  2d 697 (1972), this Court concluded 
tha t  "Rule 9(b) codifies the requirement previously existing in our 
State  practice tha t  the facts relied upon to establish fraud,  duress or  
mistake must  be alleged." Id. a t  96, 187 S.E.  2d a t  700. 

Recognizing and reaffirming our rule that  allegations of 
f raud  must  be pleaded with greater  particularity, we also a re  
aware  tha t  Rule 9(b) must  be reconciled with our rule 8 which 
requires a short and concise statement of claims. See UTzited Insiir- 
nnce Co. 1: B. W. R ~ d y ,  Ivc., 42 F.R.D. 398(E.D. Pa.  1967); 5 Wright  
and Miller, Federal Practice and Procedure 5 1298, a t  406 (1969). 
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Our legislature's recognition of this need for reconciliation of these 
statutes is reflected in the adoption of the short and concise form 
suggested for pleading fraud.  G.S. l A ,  Rule 84(7). We find no 
decisions in which this Court has examined the rationale of Rule 
9(b) to determine the extent of particularity required in pleading 
fraud.  Since our Rule 9(b) is a counterpart  of the Federal  Rule 9(b), 
we turn to apposite Federal cases for aid in determining this ques- 
tion. Sutton P. Duke, 277 N.C. 94, 176 S.E. 2d 161 (1970). 

In Lincoln National Bank 2. Larnpe, 414 F .  Supp. 1270 (N.D. 
Ill. 1976), the court noted tha t  the purpose of Rule 9(b) is to protect a 
defendant from unjustified injury to his reputation by requiring 
more particularity than is normally required by notice pleading. 
The particularity required by the rule generally encompasses the 
time, place and contentsof the fraudulent representation, the identity 
ofthe person making the representation and what 2cas obtained by the 
fraudulent acts or representations. The particularity required can- 
not be satisfied by using conclusory language or  asserting fraud 
through mere quotes from the statute. Other courts have noted tha t  
allegations of fraud have been advanced for their nuisance or  settle- 
ment value. Fur ther  it has been recognized that  fraud embraces 
such a wide variety of potential conduct that  the defendant needs 
particularity of allegation in order to meet the charges. See 5 
Wright  and Miller, Federal Practice and Procedure, 5 1296 (1969). 
In Re National Student Marketing Litigation, 413 F .  Supp. 1156 
(D.D.C. 1976). 

[I] Our  consideration of the above-stated rules of law leads us  to 
conclude that  in pleading actual fraud the particularity require- 
ment  is met  by alleging time, place and content of the fraudulent 
representation, identity of the person making the representation 
and what  was obtained as a result of the fraudulent acts or  repre- 
sentations. A constructive fraud claim requires even less particu- 
larity because it is based on a confidential relationship rather  than 
a specific misrepresentation. The very nature of constructive fraud 
defies specific and concise allegations and the particularity require- 
ment  may be met  by alleging facts and circumstances "(1) which 
created the relation of t rus t  and confidence, and (2)[which] led u p  to 
and surrounded the consummation of the transaction in which 
defendant is alleged to have taken advantage of his position of t rus t  
to the hu r t  of plaintiff." Rhodes r.  Jo~les. supra a t  548-49,61 S.E .  2d 
a t  725. 
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[2] In instant case, plaintiff has alleged facts and circumstances 
tending to show the following: A close family relationship existed 
bet\veen defendant and his brother E:dulard McKinley Terry,  S r .  
Edward  McKinley Terry ,  Sr . ,  had made defendant the executor of 
his will and for many years  there existed a trusted business rela- 
tionship in that  defendant was given managerial responsibilities 
including the keeping of the books in his brother's business. Imme- 
diately prior to the death of Edward  McKinley Terry ,  Sr . ,  defend- 
an t  was relied on "increasingly" to manage the day-to-day operation 
of the business. As defendant's managerial control over the busi- 
ness increased, brother Edward  McKinley Terry,  Sr . ,  became 
seriously weakened by a continued illness. At  the time Edward  
McKinley Terry,  S r .  signed the document which purported to 
transfer all his interest in Terry's Furni ture Company, Inc., to 
defendant, Edward  McKinley Terry,  Sr., was confined to his bed, 
nearly blind, unable to talk or hear clearly and was suffering from 
intense pain which required heavy medication. A t  the time the 
document was executed, a relation of t rust  and confidence existed 
between defendant and his brother. Charles Thurmond Terry  
knowingly and willfully, and with the intent to deceive, fraudu- 
lently induced his brother and business associate, Edward  McKin- 
ley Terry ,  Sr . ,  to sell his interest in Terry's Furni ture Company, 
Inc., a t  a grosslyinadequate price. The plaintiff Edward  McKinley 
Terry ,  J r . ,  as  a devisee under the will of Edward  McKinley Terry,  
Sr . .  had been damaged by the difference between the price agreed 
to be paid and the actual value of Terry's Furni ture Company, Inc. 

Defendant's reliance on Marlgum 1'. S~nrles, s u p ~ a ,  is mis- 
placed. While it is t rue  tha t  in Mtr~rglo,~ there were a number of 
allegations in the complaint similar to those made in instant case 
(especially the allegations of the weakened state of the person taken 
advantage of and the family relationship), we find Mo)zglrtt~ distin- 
guishable because no continuing formal business relationship was 
alleged. The complaint in that  case simply alleged advice on many 
confidential matters. The Court in hfatl{~icr)/ properly found tha t  the 
mere family relationship and general allegations of consultations 
among family members were not particular enough to support the 
complaint. Here,  however, plaintiff's allegations detail an  increas- 
ing control of the business by defendant coupled with a worsening 
of plaintiff's father's condition which culminated in the execution of 
the sale of the business. 
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We hold that  on his first and fourth claims plaintiff has alleged 
sufficient facts and circumstances to withstand dismissal of his 
fraud claims for lack of particularity. 

Plaintiff's next assignment of error  is that  the Court of 
Appeals erred by affirming the dismissal of his third claim. This 
claim alleges tha t  defendant breached his t rus t  as  executor of 
plaintiff's father's estate and engaged in self-dealing by failing to 
disapprove his $25,000 purchase of the father's interest in the busi- 
ness. Plaintiff's third claim contains the following allegations, in 
addition to incorporating those set out above: 

2. In his Last Will and Testament dated February  5,  
1977, Edward  McKinley Terry,  Sr . ,  nominated his broth- 
e r  Charles Thurman Terry,  to serve as  Executor of his 
Last Will and Testament. 

3. On March 4,1977,  Charles Thurman Terry  applied 
for and was granted Letters Testamentary by the Clerk 
of Superior Court for Wake County. 

4. As Executor of the Estate  of Edward  McKinley 
Terry,  Sr.,  Charles Thurman Terry incurred a fiduciary 
responsibility to settle the estate with as little sacrifice of 
value as  was reasonable under the circumstances and to 
perform all acts incident to the collection, preservation, 
and liquidation of the estate assets in a reasonable and 
prudent manner.  As pa r t  of this general fiduciary duty, 
Charles Thurman Terry  had the specific duty to refuse to 
complete any contract entered into by Edward McKinley 
Terry,  S r .  which the Executor, in good faith, determined 
not to be in the best interest of the estate. 

5. Charles Thurman Terry,  as Executor approved and 
completed the purported agreement by Edward  McKin- 
ley Terry,  S r ,  to sell his interest in Terry's Furni ture 
Company, Inc. to Charles Thurman Terry for $25,000.00. 

6. By approving and completing said purported agree- 
ment, Charles Thurman Terry engaged in self-dealing, 
acted in bad faith, and breached his fiduciary duty. 

Plaintiff contends that  G.S. 28A-13-3(a)(4) requires that de- 
fendant as  executor consider the impact of adopting the contract to 
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sell his father's business. The statute empowers the executor 

[t]o complete performance of contracts entered into by 
the decedent that  continue as obligations of his estate, or 
to refuse to complete such contracts, as  the personal 
representative may determine to be in the best interests 
of the es ta te .  . . . 

The Court of Appeals reasoned that  since the contract was 
signed prior to the father's death, the transfer of property must 
have taken place a t  that  time a s  well. Thus, the court concluded that  
the estate had no contract obligation to discharge and no claim 
arose under the statute. 

We find tha t  we need not further  consider plaintiff's third 
claim for relief. When the decedent signed the contract of sale, his 
interest passed to defendant, subject to payment of the full pur- 
chase price. The executor's duty,  if any, under the statute, would 
have been to refuse receipt of payment and to bring an  action to set 
aside the contract of sale on grounds of fraud or  undue influence. 
Plaintiff's third claim for relief is, therefore, based on his first and 
fourth claims of fraud and his fifth claim of undue influence. This 
being so, if the jury does not find in plaintiff's favor on either the 
claim of fraud or  of undue influence, his third claim for relief 
necessarily fails also. Conversely, if the plaintiff succeeds on either 
the fraud claim or the undue influence claim, this third claim 
becomes mere surplusage. 

[3] Plaintiff's final assignment of e r ror  is tha t  the trial court 
incorrectly dismissed his claim for punitive damages. Ordinarily 
punitive damages are  not recoverable. H a r d y  I :  To lrr ,  288 N.C. 303, 
218 S.E.  2d 342 (1975). In the proper case, however, punitive dam- 
ages a re  permitted on public policy grounds. cot to^ 1'. Fisheries 
P r o d ~ ~ t s  CO. ,  181 N.C .  151,106 S .E .  487 (1921). As thiscourt  stated 
in Newtoll v. S tandom'  F iw I r ~ s u m n e ~  ( 'ompony,  291 N.C. 105, 229 
S.E.  2d 297 (1976), "In North Carolina actionable fraud hfi i t s  l9cr!j 
kltrture involves intentional wrongdoing . . . [and] is well within 
North Carolina's policy underlying its concept of punitive dam- 
ages." M. a t  113, 229 S .E.  2d a t  302. [Original emphasis.] We 
therefore hold that  plaintiff's fraud claims constitute a sufficient 
basis to withstand a 12(b)(6) challenge on the claim for punitive 
damages. 
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The decision of the Court of Appeals is reversed. We remand to 
the Court of Appeals for fur ther  remand to the Superior Court of 
Wake County for further  action consistent with this opinion. 

Reversed and remanded. 

Justice M E Y E R  did not participate in the consideration or 
decision of this case. 

STATE O F  NORTH CAROLINA v. TIMOTHY RAY TANN 

No. 141 

(Filed 27 January  1981) 

1. Constitutional L a w  § 50- speedy  t r ia l  - fac tors  considered  
Interrelated factors to be considered in determining whether an  accused has 

been denied his constitutional r ight to a speedy trial are:  (1) the length of the 
delay: (2) the reason for the delay: ( 3 )  the defendant's assertion of his r ight to a 
speedy trial; and (4 )  prejudice to defendant resulting from the delay. 

2. Consti tutional L a w  # 52- speedy  t r ia l  - r e q u i r e m e n t  t h a t  de l ay  b e  a rb i -  
t r a r y  a n d  oppressive 

Delays in violation of the constitutional r ight  to a speedy tr ial  a r e  those 
undue delays which a r e  arbi t rary  and oppressive or the result of deliberate 
prosecution efforts "to hamper  the defense." 

3. Constitutional L a w  5 52- speedy  t r i a l  - b u r d e n  of proof 
The burden is on a n  accused whoasserts denial of hisconstitutional right to a 

speedy trial to show that the delay was due to the neglect or willfulness of the 
prosecution. 

4. Consti tutional L a w  3 51- e i g h t  mon th  delay  be tween  a r r e s t  a n d  t r ia l  - no  
denia l  of speedy t r ia l  

A defendant charged with first  degree burglary was not denied his consti- 
tutional r ight to a speedy trial by thedelay of less than eight monthsfrom the time 
of his ar res t  to commencement of his trial where the record shows tha t  a portion 
of the delay was due to defendant's motion for a mental examination to determine 
his competency to proceed; fur ther  delay wasoccasioned when defendant's coun- 
sel withdrew due to irreconcilable differences between counsel and defendant; a 
short delay on another occasion was caused by the inability of an  officer to be 
present: and the case was calendared one or more times for trial but not reached 
due to the length of the calendar. 

6 .  Cr imina l  L a w  $9 66.5, 66.10, 66.15- pre t r i a l  s h o w u p  identification - 
absence  of counsel - no likelihood of i r r e p a r a b l e  misidentification - in- 
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c o u r t  identification - i ndependen t  or ig in  

The trial court  properly admitted a burglary victim's in-court identification 
of defendant and evidence of the victim's identification of defendant in a one-man 
showup conducted a t  the victim's home within an  hour after the crime and a t  a 
t ime when defendant was without counsel and had not waived counsel where the 
evidence on 13oiv t1it .e tended to s h ~ \ v  tha t  rvhen the victim a a o k e  on the night in 
question a man Fvas standing over her  with his hand on her  thigh; the man left 
through a window and the victim watched him crawl on his knees to the corner of 
her house Lvhere he stood up and then left: the victim was able to see the man'sface 
when he stood up because there was a street  light located in the back yard: the 
victim recognized the man a s  a person knolvn to her  as  "Rayboy"; the victim told 
officers the man \vas\vearinga light colored shirt  and light colored pants and had 
a n  Afro hairdo: officers knew that  defendant was known as  "Rayboy": officers 
then went to defendant's home and found him lying on a couch Lvearing a l ight 
colored shi r t  and l ight colored pants which Lvere wet belo\v the knees and had 
grass  stainson the knees; defendant agreed voluntarily to accompany the officers 
to the victim's residence ~ v h e r e  he was identified by the victim: and defendant 
had not been arrested and Lvas not in custody a t  the time he was identified a t  the 
victim's home, since (1) defendant Lvas not entitled to counsel a t  the one-man 
showup because he was  not in custody, (2) there is no reasonable possibility tha t  
the one-man sho~vup  could have led to a mistaken identification or contributed to 
defendant's conviction, and (3) the in-court identification of defendant by the 
victim was independent in origin and was not influenced by the showup. 

6. Cr imina l  Law 5 75.9- volunteered  in-custody s ta tements  

In-custody statements volunteered by defendant after he had wai.;ed his 
constitutional r ights and while he Lvas being taken by automobile from the 
magistrate's office to the police station, "Man, you can't do this to me. Tha t  lady 
don't know what t ime I broke into her  house." were properly admitted in defend- 
ant's trial for f irst  degree burglary.  

Justice MEYI.:R took no par t  in the consideration or decision of this case. 

DEFENDANT appeals from judgment of Brucr,  J., 7 April 1980 
Criminal Session, EDGECOMBE Superior Court. 

Defendant was tried and convicted upon a bill of indictment 
charging him with f i rs t  degree burglary on the night of 2 Sep- 
tember 1979, when he allegedly broke intoand entered the occupied 
dwelling of Annie Brooks located a t  1508 Springbrook Drive in 
Rocky Mount, N.C., with intent to commit rape. 

The State offered evidence tending to show that  on the night in 
question Annie Brooks Lvas awakened a t  approximately 2 a .m. by a 
man standing over her bed with his hand on her thigh. She yelled 
"Who a re  you!" and the man "turned around fast and went out the 
bedroom window."The window had been left open that night due to 
hot weather, but  the screen Lvas intact when Mrs. Brooks went to 
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bed. I t  was later discovered tha t  the screen had been torn or  cut. 
Mrs. Brooks rushed to the window and saw the intruder  fall on the 
wet grass. He crawled about twenty feet to the corner of the house 
and stood up. In the words of Mrs. Brooks: 

I saw his face. I could see the type of clothes he was 
wearing. I know who he was. I knew him to be Rayboy. I 
had seen him before. He lives down the street from me not 
f a r  from my house. I have been down to the house where 
he lives. All I knew about him was his name was Rayboy. 
When he got to the corner of my house, he straightened up 
and ran  around the house. He had to run because he knew 
I saw him. 

Police officers were called immediately. When they arrived, 
Mrs. Brooks told them the intruder  was a man she knew as "Ray- 
boy." She said she had no doubt that  it was Rayboy; that  he lived in 
the community and she had seen him on other occasions; that  his 
hair was bushed, and that  he was wearing "real light" clothing. 
Mrs. Brooks had never heard the name "Timothy Ray Tann," but  
the officers knew that  Timothy Ray Tann was known as "Rayboy." 
Within less than an  hour, they brought the defendant Timothy Ray 
Tann to the Brooks residence and Mrs. Brooks identified him as the 
individual who had been in her bedroom. 

Officer Pa rks  testified that  he and Officer Moss immediately 
went to the home of defendant's mother and were admitted. They 
found defendant lying on the couch fully clothed except for his 
shoes. Defendant willingly accompanied the officers to the Brooks 
residence at  1508 Springbrook Drive. The officers wanted Mrs. 
Brooks to see defendant to make sure that "we were talking about 
one and the same person." Defendant was dressed in a light colored 
shir t  and off-white pants. The pants  were wet below the knees with 
grass stains on the knees. 

The State's evidence fur ther  tends to show that  defendant had 
been living about a year a t  the home of Catherine Davis, a friend of 
Mrs. Brooks, the third or  fourth house from the Brooks residence on 
Springbrook Drive. Mrs. Brooks had seen defendant a t  least twice 
a t  the Davis home. 

Defendant testified he was twenty-five years old and had been 
living in a rented room in the home of Catherine Davis on Spring- 
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brook Drive for about a year. He said he and Mrs. Brooks were 
friends; tha t  he had seen her  a t  the Catherine Davis house about 
every weekend; tha t  she asked for liquor and beer on many occa- 
sions but  he would not give her  any; that  she used to go with a man  
named Hiawatha who also lived a t  the Davis house. 

Defendant gave a detailed account of his whereabouts on 1 
September until 11:15 p.m. when he went to his mother's home, 
kicked off his shoes and  lay down on the couch. He remained there 
until the officers came sometime dur ing  the early morning hours 
and took him away. H e  denied that  he had been to the home of Mrs. 
Brooks that  night until the officers took him there. His testimony 
was corroborated by the testimony of his mother t ha t  she had 
asthma and sat  up all night in the same room where defendant was 
lying on the couch. She testified defendant did not leave her home 
from 1 l : l 5  p.m. on the night  in question until the officers came and 
took him away. 

Defendant admitted he had been convicted of manslaughter,  
felonious breaking and entering twice, and larceny. 

Defendant was convicted of burglary in the first degree and 
sentenced to life imprisonment. He appeals to this Court assigning 
er rors  discussed in the opinion. 

R u f u s  L. Edmis ten ,  At torney General, b y  Fred R. G a m i n ,  
Associate A t t o r w y ,  for  the State. 

Wil l ia tn  A Pzdly, At torney for  defendant  appellant.  

HUSKINS,  Justice. 

Defendant moved to dismiss the charges against him on the 
ground tha t  his constitutional r ight  to a speedy trial had been 
denied. Denial of the motion constitutes his first assignment of 
error .  

Defendant filed no affidavits or  other evidentiary matter  to 
support  the conclusory assertions contained in his motion to dis- 
miss. An examination of the record reveals the following chronol- 
ogy of events: 

1. The crime was committed and defendant was arrested on 2 
September 1979. 

2. A probable cause hearing was set for 20 September 1979, 
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but  on that  date defendant, through counsel, moved for a mental 
examination to determine his competency to proceed. In conse- 
quence thereof, the probable cause hearing was not held, and 
defendant was sent to Dorothea Dix Hospital for a mental examina- 
tion. 

3. The mental examination was completed on 5 October 1979. 
Defendant was found competent to proceed, and the psychiatric 
report to tha t  effect was filed with the court on 10 October 1979. 

4. On 18 October 1979, Quentin T. Sumner,  defendant's origi- 
nal counsel, was allowed to withdraw due to irreconcilable differ- 
ences between him and defendant. Attorney William A. Pully was 
thereupon appointed to represent defendant. 

5. On 13  December 1979, a probable cause hearing calendared 
for tha t  da te  was continued on motion of the State  to 17 December 
1979 due  to the absence of an  officer. Defendant's motion to dismiss 
a t  the close of the hearing was denied. 

6. On 17 December 1979, a probable cause hearing was con- 
ducted, and defendant was bound over to superior court for trial. 

7. On 7 January  1980, defendant's counsel, William A. Pully, 
moved for the appointment of an  additional lawyer to assist him. 
The motion was allowed on 11 January  1980, and H. Vinson 
Bridgers was appointed a s  additional counsel. 

8 .  On 11 Janua ry  1980, defendant moved to dismiss on the 
ground tha t  his constitutional r ight  to a speedy trial had been 
denied. 

9. On 14 January  1980, the Grand J u r y  returned a t rue  bill of 
indictment against defendant. 

10. On 1 5  January  1980, defendant appeared for arraignment 
and entered a plea of not guilty. His motion to dismiss for want of a 
speedy trial was denied and the case was calendared for trial on 19 
February  1980 but  not reached a t  the February  session of superior 
court. 

11. On 7 April 1980, defendant was tried, convicted and sen- 
tenced. 

12. On 9 April 1980, defendant filed his second motion to 
dismiss for failure to g ran t  a speedy trial.  He asserts in that  motion, 
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with no evidence to support it ,  that  his probable cause hearing was 
calendared no less than four times in district court and continued 
three times by the State;  tha t  the case against him had been calen- 
dared three times in superior court before it was finally brought to 
trial on 7 Apri l  1980. The record sho~vs  none of these things, but  we 
shall assume criyl~tciitlo that  they a re  true. 

13. On 16 April 1980, defendant's motion to dismiss because he 
was denied a speedy trial was denied by the court, and defendant 
excepted. 

On the basis of the record before us, we think defendant's 
motion to dismiss on speedy trial grounds was properly denied. 

[I] Interrelated factors to be considered in determining whether 
an  accused has been denied his constitutional r ight  to a speedy trial 
are: (1) the length of the delay; (2) the reason for the delay; (3) the 
defendant's assertion of his r ight  to a speedy trial;  and (4) prejudice 
to defendant resulting from the delay. Bni%-w i * .  U'itrgo, 407 U.S. 
5 l 4 , 3 3  L.Ed.2d 101,92 S.Ct. 2182 (1972); Strctr 1.. Hill, 287 N.C. 207, 
214 S.E.2d 67 (1975); S t t r t ~  i t .  Godoti ,  287 N.C. 118,213 S.E.2d 708 
(1975), tlrwth si7irtcticc i~~c.crtccl, 428 U.S. 903, 49 L.Ed.2d 1207, 96 
S.Ct. 3206 (1976); Stcrte i ' .  Johnsoil, 275 N.C. 264, 167 S.E.2d 274 
( 1969). 

[2] Whether an  accused has been denied a speedy trial must  be 
answered in light of the facts in each particular case. The instant 
case involves a delay of less than eight months from time of defend- 
ant's a r r e s t  to commencement of his trial.  The  length of the delay is 
not p~i ' sede terminat ive ,  and there is no showing that  the delay was 
purposeful or oppressive or  by reasonable effort could have been 
avoided by the State. Inherent  in every criminal prosecution is the 
probability of some delay, Strxtf r. Joh i r so~ ,  srrprtx, and for that  
reason the r ight  to a speedy trial is necessarily relative. Sttrtp 1 % .  

L V c c ~ s ,  278 N.C. 506, 180 S.E.2d 12 (1971). Delays in violation of the 
constitutional r ight  to a speedy trial a r e  those undue delays which 
a re  a rb i t ra ry  and oppressive or  the result of deliberate prosecution 
efforts "to hamper the defense." Bavkev v .  TVirzgo, sz(p1-a; State v. 
Sp~puwev, 281 N.C. 12 1, 187 S.E.2d 779 (1972). 

[3,4] The burden is on an accused who asserts denial of his consti- 
tutional r ight  to a speedy trial to s h o ~ v  that  the delay was due to the 
neglect or willfulness of the prosecution. Strrtc 1,. Hill, sccprtr; Stcrtr r * .  
G o ) d o ~ .  SI(J))YI; St(xi(2 is. J o I ~ t i s o ~ ,  S I O I ~ .  In the case before us, de- 
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fendant has failed to car ry  the burden. To the contrary, the record 
indicates tha t  a portion of the delay in the prosecution of this case 
was due to defendant's motion for a mental examination to deter- 
mine his competency to proceed. Fur ther  delay was occasioned 
when his counsel withdrew due to irreconcilable differences be- 
tween counsel and defendant. A short delay on another occasion was 
caused by the inability of an  officer to be present. Finally, the case 
was calendared one or more times for trial but not reached, appar-  
ently due to the length of the calendar. All such reasons have been 
recognized consistently as  valid justification for delay. See Barker  
1 , .  T.Vi)lgo, s ~ p r c c ;  S tate  t 3 .  Hill. szrpm; S f a t c  I * .  Gorrloil, strprtr. We 
therefore conclude that  the length of the delay was not unreason- 
able. He has shown no prejudice resulting from the delay of which 
he now complains. Defendant's first assignment of e r ror  is over- 
ruled. 

[S] Defendant moved to suppress his in-court identification by 
Mrs. Brooks because(1) it was based on an  illegal pretrial one-man 
lineup and (2) the one-man lineup was conducted a t  a time when 
defendant was without counsel and had not knowingly and intelli- 
gently waived his r ight  to counsel. Defendant argues he was thus 
identified a t  the home of Mrs. Brooks in the absence of counsel and 
under suggestive circumstances amounting to a denial of due pro- 
cess which renders the evidence incompetent. The motion to sup- 
press was denied and this constitutes his next assignment of error. 

An in-custody confrontation for identification purposes re- 
quires that: (1) the accused be warned of his constitutional r ight  to 
the presence of counsel during the confrontation; (2) when counsel is 
not knowingly waived and is not present, the testimony of witnesses 
tha t  they identified the accused a t  the confrontation must  be ex- 
cluded, and (3) the in-court identification of the accused by a wit- 
ness who participated in the pretrial out-of-court confrontation 
must likewise be excluded unless it is first determined on cvir d i re  
that  the in-court identification is of independent origin and thus not 
tainted by the illegal pretrial identification procedure. Fai lure to 
observe these requirements is a denial of due process. United States  
r :  W a d e ,  388 U.S. 218,18 L.Ed.2d 1149,87 S.Ct. 1926 (1967); Gilbert 
1.. Cal i forn ia ,  388 U.S. 263, 18 L.Ed.2d 1178, 87 S.Ct. 1951 (1967); 
S f a t e  I ! .  Smith, 278 N.C. 476,180 S.E.2d 7 (1971); State 1 ' .  Rogers, 275 
N.C. 411,168 S.E.2d 345 (l969), cevf. deiz., 396 U.S. 1024,24 L. Ed.  2d 
518,90 S.Ct. 599 (1970). 
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Furthermore,  i t  is established law tha t  lineup and confronta- 
tion procedures so impermissibly suggestive a s  to give rise to a very 
substantial likelihood of i rreparable misidentification violate due 
process and  a r e  constitutionally unacceptable. State v. McPherson, 
276 N.C. 482,172 S.E.2d 50 (1970); State v. Austin, 276 N.C. 391,172 
S.E.2d 507, cert. denied, 400 U.S. 842, 27 L.Ed.2d 78, 91  S.Ct. 85 
(1970). 

The trial judge conducted a voir dire on defendant's motion to 
suppress. The State examined Mrs. Brooks and Officer Jack  Parks.  
Mrs. Brooks testified in ~ e r t i n e n t  Dart that  when she awoke on the 
night  in question the mail was standing over her  with his cold hand 
on her naked thigh; tha t  she could not see his face a t  tha t  time; tha t  
he whirled around and left through the window; that  she watched 
him crawl on his knees to the corner of her  house where he stood u p  
and then ran;  tha t  she was able to see his face when he stood up 
because there was a s treet  light located in the back yard; that  the 
person who stood up a t  the corner of her house was Rayboy; tha t  she 
had no doubt about her identification of the man  as Rayboy; tha t  she 
recognized him and told Officer Pa rks  later tha t  night it was Ray- 
boy; tha t  when the officers later  brought defendant back to her  
home tha t  night  it was the same person she knew and recognized as 
Rayboy; tha t  he was wearing real light clothing and had a bush or 
Afro hairdo: tha t  when the officers brought defendant to her house 
within less than an  hour af ter  the buralaiv.  defendant was dressed 
the same way and was the same individuaishe had seen standing a t  
the corner of her  house earlier. 

Officer Jack  Pa rks  testified voir dire tha t  he arrived a t  the 
Brooks home a t  approximately 2:52 a.m. on the night of 2 Septem- 
ber 1979; tha t  Mrs. Brooks advised him a black man had entered 
her bedroom window and when she awakened he was standing over 
her with her nightgown around her  waist and one of his hands on 
her thigh; tha t  the black man  was dressed in light colored clothing, 
limped, and was called Rayboy; that she stated she knew it was 
Rayboy because she had seen him in the neighborhood; that  he knew 
defendant Timothy Tann was known as Rayboy; tha t  he thereupon 
went to the home of defendant's mother who admitted him; tha t  
defendant was lying on the couch fully clothed except for his shoes 
and agreed voluntarily to accompany the officers to the Brooks 
residence after  they told him they were investigating a burglary; 
tha t  Mrs. Brooks was in her  bedroom when they brought defendant 
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into the house and took him into the bedroom; tha t  after she looked 
a t  Timothy Tann,  they took him into the living room and a t  that  
point Mrs. Brooks indicated that  he was Rayboy. Officer Parks  
further  testified that  defendant was dressed in a light colored shir t  
and off-white pants  and tha t  the pants were wet below the knees 
with grass stains on the knees. Officer Parks  said defendant had not 
been arrested and was not in custody a t  the time and consequently 
had not been warned of his constitutional rights. 

Defendant offered no evidence on coir dire.  

The trial court made findings of fact substantially in accord 
with the testimonyof the State's witnesses. They include the follow- 
ing pertinent findings: 

5. The a rea  of the yard of said dwelling house is lit by a 
street light located behind the house and a street light 
located in front of the house. 

6. Annie Pearl  Brooks observed the person standing by 
the corner of her house to have been wearing a pea green 
light colored shirt ,  light colored pants and an Afro hairdo 
and that  the person was a person known to her as "Ray- 
boy." 

7. The Rocky Mount police . . . within one hour . . . 
picked up  Timothy Ray Tann and brought him to the 
home of the witness Annie Pearl Brooks. 

8. Upon leaving Mrs. Brooks' house after getting the 
description Officer Pa rks  went to the home of a person he 
knew as "Rayboy,"also known as Timothy Ray Tann,  and 
found the defendant lying upon a couch with light colored 
pants wet below the knees, and with grass stains on the 
knees, a light colored shir t  and no shoes. 

10. Timothy Ray Tann agreed to accompany the police 
and was not formally placed under arrest.  

12. Timothy Ray Tann was thereupon taken into the 
residence and into the bedroom of the witness Brooks and 
the witness Brooks was given an  opportunity to observe 
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Timothy Ray Tann with the light off. 

13. The witness, Annie Pearl Brooks identified Timo- 
thy Ray Tann as being the person in her  house earlier.  

14. Subsequent to the said identification Timothy Ray 
Tann was placed under arrest .  

Based on the findings of fact,  the trial judge concluded as a 
matter  of law: (1) that  Timothy Ray Tann was not under arrest  or in 
any way detained by the policeagainst his will when he was taken to 
the Brooks residence; (2) tha t  defendant voluntarily accompanied 
Officer Pa rks  to the Brooks residence; (3) that  the officers were 
conducting an  on-the-scene investigation a t  the time Timothy Ray 
Tann was taken to the Brooks residence to determine whether the 
"Rayboy" described by Mrs. Brooks was in fact Timothy Ray Tann,  
a person known by Officer Pa rks  to be called "Rayboy"; (4) that  the 
one-man show-up was conducted by Officer Pa rks  dur ing  his inves- 
tigation and was not so unnecessarily suggestive as  to be conducive 
to an  irreparable mistaken identification of defendant or in a 
manner which violated defendant's constitutional rights; (5) that  
defendant's r ight  to counsel had not yet attached because defendant 
had not been placed under arrest ;  (6) t ha t  defendant's in-court 
identification by Mrs. Brooks is based upon her  observation of him 
a t  the time o r  shortly a f te r  the alleged offense when the person she 
knew as  "Rayboy" crawled to and stood up  a t  the corner of her 
house; and (7) the in-court identification of defendant and evidence 
of his identification a t  the show-up are  admissible into evidence. 

There is plenary competent evidence in the record to support 
the findings of the trial judge. Such findings a re  conclusive when 
supported by competent evidence and no reviewing court "may 
properly set  aside or modify those findings if so supported by com- 
petent evidence in the record." State v. Gray, 268 N.C. 69, 79, 150 
S.E.2d I ,  8(1966),cevt. den., 386U.S. 911, 17L.Ed.2d 784,87S.Ct. 
860 (1967). 

Since defendant was not in custody, the rules gleaned from 
l i t i i t rd  S t a t r s  1 . .  W a d r ,  s u p r a ,  and Gilbert  I - .  C a l ( f o m i a ,  szrpra, 
governing in-custody confrontations for identification purposes do 
not apply in this case. Nevertheless, if it is conceded a)-guerldo tha t  
defendant was in custody, no denial of due process has been shown 
and the evidence defendant moved to suppress was properly admit-  
ted. 
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I t  is quite evident tha t  the in-court identification of defendant 
by Mrs. Brooks was independent in origin, s temming from her 
recognition of him when he stood up  a t  the corner of her home 
immediately af ter  the burglary, and was not influenced by the 
show-up. Mrs. Brooks knew the intruder as "Rayboy." The officers 
merely supplied Timothy Ray Tann while Mrs. Brooks independ- 
ently identified the man bearing tha t  name a s  the man she knew as  
"Rayboy." There is ample evidence to support the finding that  the 
in-court identification was independent in origin. She knew the 
man long before the officers produced him. In all events, admission 
of evidence concerning the one-man show-up was harmless beyond 
a reasonable doubt. Chapman P. California, 386 U.S. 18, 17 L.Ed. 
2d 705, 87 S.Ct. 824 (1967); Gilbert c. California, supra; State c. 
Taylor, 280 N.C. 273, 185 S.E.2d 677 (1972). Unless there is a 
reasonable possibility tha t  the evidence complained of might  have 
contributed to the conviction, its admission is harmless. Fahy z: 
Connecticut, 375 U.S. 8 5 , l l  L.Ed.2d l 7 l , 8 4  S.Ct. 229(1963). We see 
no reasonable possibility tha t  the one-man show-up here could have 
led to a mistaken identification or  contributed to defendant's con- 
viction. After all, the victim had recognized defendant and told the 
officers tha t  Rayboy was the culprit .  This assignment of e r ror  has 
no meri t  and is overruled. 

[6] After Mrs. Brooks had informed the officers tha t  defendant 
was the burglar  in her bedroom on the night in question, Officer 
Parks  took defendant to the police station and advised him of his 
Miratzda rights. Following the reading of defendant's constitu- 
tional rights, defendant said he understood them and stated he 
would sign a waiver, which he did. Defendant was then interro- 
gated for about five minutes a t  the police station and,  in response to 
questions, stated tha t  on the night in question he had been to a 
cousin's house located on Goldleaf Street  and thereafter had gone to 
a place known as "Brown's." Questioning by the officers then ceased 
and defendant was taken by automobile to a magistrate's office 
located some distance from the police station and was not further  
questioned by the officers. After a warrant  was issued by the mag- 
istrate and served on defendant, he was taken by car  back to the 
police station. No questions were put  to him in the automobile 
dur ing  the t r ip  from the magistrate's office to the police station. 
During the course of the trip, however, defendant volunteered the 
following statement: "Man, you can't do this to me. That  lady don't 
know what  time I broke into her house." 
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During the course of the trial defendant moved to suppress the 
officer's testimony regarding the quoted statement by defendant. 
The jury was excused and the trial judge conducted a voir dire 
dur ing  which Officer Pa rks  testified a s  a witness for the prosecu- 
tion. Defendant offered no evidence on m i r  dire. At  its conclusion, 
the t r ial  judge made findings of fact substantially in accord with 
the foregoing narration. The court concluded tha t  defendant's 
s tatement  was volunteered after  he had been warned of his consti- 
tutional rights, including the r ight  to counsel, and had freely and 
understandingly waived the same. The incriminating statement 
was thereupon admitted into evidence over defendant's objection. 
This constitutes his next assignment of error. 

I t  is settled law tha t  where, a s  here, the tindings of the trial 
judge a re  supported by competent evidence, they a r e  binding and 
conclusive on appellate courts in this jurisdiction. State I ? .  Morris, 
279 N.C. 477,183 S.E.2d 634 (1971); State r :  Harris, 279 N.C.  307, 
182 S.E.2d 364 (1971); State T .  Gray, supra. The challenged evi- 
dence was competent and therefore properly admitted. Seemingly, 
i t  has very little probative value but  its weight is for the jury and 
does not affect its admissibility. 

Evidence of defendant's guilt  is strong. Various circumstan- 
ces, including grass  s tains on the knees of his pants  and his positive 
identification by Mrs. Brooks who knew him before the cr ime was 
committed, plus the fact that  he was apprehended within thirty 
minutes, point unerringly to defendant as  the burglar .  In any event, 
the jury believed the State's evidence. Defendant has failed to show 
prejudicial e r ro r  in his trial.  The verdict and judgment must  there- 
fore be upheld. 

No error .  

Justice MEYER took no pa r t  in the consideration or decision of 
this case. 
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(Filed 27 January  1981) 

1. Cr imina l  L a w  4 29- capac i ty  to  s t and  t r ia l  - sufficiency of court 's  f indings  
There was no mer i t  to defendant's a rgumen t  tha t  because the court  did not 

adopt the report  by the  Sta te  on defendant's capacity to stand trial, any finding 
tha t  defendant suffered some sort  of mental disease was unsupported by the 
evidence, nor was there merit  to h isargument  tha t  the trial cour twas  required to 
adopt the psychiatric report of ei ther the State or the defense but  could not arrive 
a t  a n  independent conclusion, and the finding of the trial judge tha t  defendant 
was competent to stand tr ial  was clearly supported by the evidence where evi- 
dence offered by the State indicated defendant was fully capable of standing 
tr ial ;  testimony for the defense was to the effect tha t  in stressful situations the 
defendant manifested some symptoms of mental illness; bu t  defendant's expert  
witness also stated tha t  in his opinion defendant understood the nature of the 
proceedings against  him. 

2. A r r e s t  a n d  Bail  4 3.1- war ran t l e s s  de tent ion  - reasonableness  
There was no mer i t  to defendant's contention tha t  he was unlawfully de- 

tained prior to his ar res t  because he was stopped by a policeman who did not have 
probable cause to detain him butwhoresponded toa requestfrom theofficer with 
whom the rape  victim was riding tha t  defendant be detained, since the detention 
was reasonable a s  to time, occurring in the middle of the day after defendant was 
spotted walking along a road, and it was also reasonable a s  to manner  because the 
officer who stopped defendant simply asked him to wait  until the investigating 
officer arrived, a period of a few minutes, and this defendant willingly did. 

3. S e a r c h e s a n d  Seizures4  5- knife  in p l a inv iew - war ran t l e s s se i zu re  p r o p e r  
In a f irst  degree rape case where the victim contended tha t  her  assailant 

executed the crime a t  knife point, the trial court did not e r r  in denying defend- 
ant's motion to suppressa  knife found among his belongingson the ground tha t  it 
was found du r ingan  illegal search,  since a police officer and friend of defendant's 
family went todefendant's home to secure a change of clothing for defendant; the 
officer told defendant's mother of the ar res t  and the reason for the visit; the 
mother invited the officer into the kitchen where defendant's clothing was in two 
bags; defendant's mother opened one of the bags and a knife fell out: and the 
officer had the right to take the knife under the "plain view" doctrine. 

4. Cr imina l  L a w  5 87.3- notes c a r r i e d  b y  off icer  to  w i tnes s s t and  - denia l  of 
access to  d e f e n d a n t  

The tr ial  court did not e r r  in refusing to afford defendant access to notes 
carried to the witness stand by the investigating officer, since the officer never 
referred to the notes dur ing his testimony and in fact  never read the notes a t  all, 
and where a witness on the stand does not use or a t tempt  to use the writ ings 
sought to be produced, even though the writ ings a r e  under his control, opposing 
counsel cannot compel their  production. 
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5. Criminal Law § 61.2- shoeprints at crime scene - admissibility 

Defendant's contention tha t  onlyan expert  could properly testify a s  to identi- 
fication of shoeprints is not the law in this State,  nor was there mer i t  to defend- 
ant's a rgument  that  lay testimony concerning the identification of shoeprints is 
not admissible unless i t  satisfies the three-prong test of State 1%. Pnlmrv. 230 N.C. 
205, since the principlesstated in tha t  caseare  to be applied where the sufficiency 
of circumstantial  evidence to withstand the motion for nonsuit is the question 
before the court ,  ra ther  than the admissibility of shoeprint evidence which was 
the question in this case. 

6. Criminal Law 9 63- psychiatrist's testimony - admissibility 
There  was  no merit  to defendant's contention tha t  testimony by a State 

psychiatrist concerning the result of a psychiatric test given defendant was 
impermissible hearsay because the psychiatrist did not personally administer the 
test, since the evidence did not establish conclusively tha t  the psychiatrist did not 
participate in administering the test, and e v m  if the test was administered by an  
assistant, the doctor's evaluation ot the test results was admissible, since a diag- 
nostic opinion is not incompetent even if based on information obtained from 
others. 

7. Criminal Law 5 131- undisclosed SBI lab report - mistrial not required 
The trial  court  did not e r r  in denying defendant's motion for mistrial based 

on the discovery by defendant,  on the fourth day of trial, of a previously undis- 
closed lab  report  which revealed tha t  a n  SBI  exper t  had found insufficient 
characterist ics present in the photographs of shoeprints a t  the crime scene to 
enable the examiner  to render  a n  opinion as  to whether defendant's shoes could 
have made the heel impressions shown in the photographs, since the existence of 
tha t  report  in no way affected the competency of the investigating officer's 
testimony concerning his personal observation of the shoeprints; defendant did 
not take advantage of the trial court's offer to assist in locating the SBI  exper t  if 
defendant thought his testimony would be helpful; although defendant obtained 
possession of the report  before the State rested its case, he made no effort to 
introduce the report  into evidence: and inasmuch a s  the report  was prepared by 
the SBI in connection with the investigation of the case, the report  was not 
statutorily discoverable except by voluntary disclosure. 

8. Criminal Law § 138.7- sentencing hearing - testimony considered 

In a f irst  degree rape case there was no merit  to defendant's contention tha t  
the tr ial  court  erred in admit t ing  testimony a t  his sentencing hearing by a 
woman who recognized defendant as  the man who raped her  several days before 
the r ape  in question, though this testimony would not have been admissibleat  the 
guil t  phase of the tr ial ,  since formal rulesof evidence do not apply a t  a sentencing 
hearing,  and there was no showing of abuse of discretion, as the sentence of life 
imprisonment for the rape conviction was mandated by statute. 

Justice MI'YER took no pa r t  in the consideration or decision of this case. 

APPEAL by defendant from judgments of Brewer, J., entered 
a t  the 18 March 1980 Session of ORANGE Superior Court. 
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Defendant was convicted of first degree rape of Kathleen 
Buck and second degree burglary of Buck's residence on the night 
of 11 December 1979. He was sentenced to life imprisonment for the 
rape and fifteen to twenty years in prison for the burglary, to run 
consecutively. 

At trial,  evidence for the State tended to show that  on 11 
December 1979 the prosecutrix was confronted in her home by a 
black man  armed with a knife. The knife appeared to be one owned 
by the victim. A t  knifepoint the intruder  forced the prosecutrix to 
have sexual intercourse against her will. A short time later the 
assailant ieft the house on foot. 

On 12 December 1979, the day following the incident, the 
prosecutrix was riding in a police car  when she spotted defendant 
walking beside the road. She immediately identified him as her 
assailant. The police officer in the car  radioed for. the assistance of 
another officer to detain defendant while he drove the prosecuting 
witness home. The investigating officer then returned and arrested 
defendant. 

Where relevant, other facts will be discussed in the body of the 
opinon. 

Rufus L. Edmisten, Attorney General, by B a r r y  S. McNeill, 
Associate Attorney, for the Stzte. 

B a r r y  T. Winston, attorney for.defendant appellant. 

HUSKINS, Justice: 

[ I ]  Defendant first assigns er ror  to the finding by the trial court 
that  defendant had sufficient capacity to stand trial. The amended 
record shows that  a psychiatrist offered by the State, Dr. James F. 
Groce, found no evidence of psychosis. Defendant's psychiatrist, Dr. 
Milton F .  Gipstein, testified a t  a hearing on defendant's motion 
prior to trial that  he found defendant clearly psychotic. 

Defendant had been ordered evaluat,ed a t  Dorothea Dix Hos- 
pital by Judge  Paschal on 13  December 1979. The staff of that  
hospital reported him competent to stand trial on 19 December 
1979. On hearing the evidence of both the State  and defendant, 
Judge  Brewer entered a n  order  on 13 February  1980 finding 
defendant competent to stand trial.  That  same day, Judge  Brewer 
also ordered defendant reevaluated apparently in light of Dr. Gip- 
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stein's testimony that  defendant did have mental problems. The 
staff of Dorothea Dix again found defendant competent on 7 March 
1980. 

In his order  of 13 February  1980 finding defendant compe- 
tent,  Judge  Brewer adopted i r l  toto neither the report of the State's 
psychiatrist tha t  defendant was fully competent nor the finding of 
defendant's psychiatrist t ha t  defendant was psychotic. Rather, 
Judge  Brewer found defendant manifested some symptoms of men- 
tal illness but  nonetheless had sufficient capacity to proceed to the 
trial. 

Defendant argues tha t  because the court did not adopt the 
report  by the State ,  any  finding tha t  defendant suffered some sort 
of mental disease was unsupported by the evidence. In effect, 
defendant argues that  the trial court in this instance was required 
to adopt the psychiatric report  of either the State  or  the defense but  
could not a r r ive  a t  an independent conclusion. Such is not the law. 

The test for capacity to stand trial is whether a defendant has 
capacity to comprehend his position, to understand the nature of the 
proceedings against him, to conduct his defense in a rational 
manner and to cooperate with his counsel so tha t  any available 
defense may be interposed. S ta te  r q .  Bundr idge ,  294 N.C. 45, 239 
S.E.2d 811 (1978). The issue may be resolved by the t r ial  court with 
or  without the aid of a jury. S t a t e  I ? .  W i l l a r d ,  292 N.C. 567,234 S .E.  
2d 587 (1977). When the trial judge conducts the inquiry without a 
jury, the court's findings of fact,  if supported by competent evi- 
dence, a r e  conclusive on appeal.  S ta te  Y. Cooper ,  286 N.C. 549,213 
S.E.2d 305 (1975). 

Here, the evidence offered by the State  indicated defendant 
was fully capable of standing trial. Testimony for the defense by Dr. 
Gipstein was to the effect tha t  in stressful situations the defendant 
manifested some symptoms of mental illness. But  Dr. Gipstein also 
stated that  in his opinion Jackson understood the nature of the 
proceedings against him. Based on the psychiatric evidence before 
the court,  the finding of the trial judge tha t  defendant was compe- 
tent was clearly supported by competent evidence and is binding on 
appeal. State  t :  Cooper,  szcpra. 

As a second assignment, defendant asserts e r ror  in the trial 
court's denial of his motions to suppress various items of evidence. 
We will consider the two challenged rulings separately. 
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[2] Prior  to t r ial ,  defendant filed a motion to suppress various 
items of evidence seized from his person following his arrest .  De- 
fendant contends he was unlawfully detained prior to his arrest ,  
and,  therefore, items seized incident to his arrest  should have been 
suppressed. 

The factual basis for defendant's allegation that  he was unlaw- 
fully detained is found, according to defendant, in his being stopped 
by a Carrboro policeman \vho did not have probable cause to detain 
him. Rather, that  officer responded to a request from the officer 
~ ' i t h  whom the prosecutrix was riding that  the defendant be 
detained. 

Detention on "investigative custody".without probable cause 
to make a warrantless a r res t  is restricted by the Fourth Amend- 
ment prohibition of unreasonable search and seizure. D n v i s  1 ' .  M i s -  
s i s s i p p i ,  394 U.S. 721,22 L. Ed.2d 676,89 S.Ct. 1394 (1969). Never- 
theless, decisions both state and federal have recognized the need 
and the r ight  of a police officer in the performanceof his duties, and 
in limited circumstances, to detain a person who is not subject to 
lawful arrest .  SPP,  ~ . g . ,  A d o ) n s  I*. I. l . ' i l l ici t~s,  407 U.S. 143, 32 L.Ed.  
2d 612, 92 S.Ct. 1921 (1972); TP) . ) . !~  i.. Ohio, 392 U.S. 1, 20 L.Ed.2d 
889,88 S.Ct. 1868 (1968); S t t r t c  I * .  MrZorn, 288 N.C. 317.219 S.E.2d 
201 (1975). dprrtli w ) i t c . r m >  twccr trd ,  428 U.S. 904,49 L.Ed.2d 1210,96 
S.Ct. 3210 (1976). The constitutional question here, simply put. is 
whether the detention of this defendant was reasonable. We hold 
that  it was. 

First ,  we note that  the detention was reasonable as  to time. It  
occurred in the middle of the day after defendant was spotted 
walking along the road. I t  was also reasonable as  to manner.  The 
officer who stopped the defendant simply asked him to wait until 
the investigatingofficer arrived, a period of a fe\v minutes. This the 
defendant ~villingly did. As the Supreme Court stated in Atltr , trs 1,. 
Il. 'ilIitr)t/s, stcj)).tr. 407 U.S. a t  145, 32 L.Ed.2d a t  616-17. 92 S.Ct. a t  
1923: 

The Fourth Amendment does not require a policeman 
who lacks the precise level of information necessary for 
probable cause to a r res t  to simply shrug  his shoulders 
and allow a cr ime to occur or a criminal to escape. On the 
contrary, Tr~).r!j recognizes that  it may be the essence of 
good police work to adopt an  intermediate response. 
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This assignment is overruled 

[3] Defendant also filed a motion to suppress a knife found among 
his belongings, on the grounds that  it was found dur ing  an  illegal 
search. Apparently, af ter  the arrest ,  a police officer 2nd friend of 
defendant's family went to defendant's home to secure a change of 
clothing for defendant. The officer told defendant'9 mother of the 
a r res t  and the reason for the visit. The mother invited the officer 
into the kitchen, where defendant's clothing was in two bags. De- 
fendant's mother opened one of the bags and a knife fell out. Upon 
request, the mother gave the knife to the officer. 

Defendant's pr imary argument  is that  his mother, by going 
through defendant's things, was an  agent of the State  and engaged 
in a warrantless search. S w  68 Am. Ju r .  2d, Searches and Seizures 
9 14. But the factual record showsdefendant's mother was not asked 
to search her son's clothes, nor did the police officer intend to 
conduct a ~varrant less  search. The sole purpose of the officer's visit 
was to secure a change of clothing for defendant. The officer was 
invited into the room where the bags were by the person in control 
of the house, the mother. There,  when the knife fell into view, the 
officer had the r ight  to take it under the "plain view" doctrine. 
Htr visis 1'. I ' i l  i t d  Strrtt's, 390 U.S. 234, 19 L.Ed.2d 1067,88 S.Ct. 992 
(1968); Sftrtc~ I,. H~rittci'. 299 N.C. 29, 261 S.E.2d 189 (1980). 

Defendant next asks this Court to abandon its adherence to 
test of insanity established by the M'Naghten rule in favor of the 
American Law Institute's Model Penal Code standard.  Scc Ameri- 
can Law Institute, Model Penal Code, Proposed Official Draft ,  5 
4.01 (1962). Suffice it to say that  we have adhered to the "right and 
wrong" M'Naghten test for many years and are  not disposed to 
depar t  from it now. Soc Sttrtc~ I * .  Co~i i i I~! j .  295 N.C. 327, 245 S.E.2d 
663 (1978), ~wcvtcd or1 oth(~~.!/i-oic~ir/s,  441 U.S. 929, 60 L.Ed.2d 657, 
99 S.Ct. 2046 (1979). and cases cited therein. 

[4] As his fourth assignment, defendant alleges e r ror  by the trial 
court in its refusal to afford him access to notes carried to the 
witness stand by the investigating officer. The notes which defend- 
an t  sought were written by a gynecology resident as  he interviewed 
the prosecutrix dur ing  her examination immediately after the 
rape. The trial court stipulated that  the notes were included in the 
"packet of notes" which the officer took to the stand. The record also 
shows the officer never referred to the notes during his testimony, 
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and in fact never read the notes a t  all. Where a witness on the stand 
does not use or at tempt to use the writings sought to be produced, 
even though the writings a re  under his control, opposing counsel 
cannot compel their production. Mcr )~lcfac't/o*i)/.q Co. 1,. R(I i O m d .  
222 N.C. 33O,23 S.E.2d 32 (1942); 3 Wigmore, Evidence § 762 (Chad- 
bourn rev. 1970). If the witness had referred to the notes for the 
purpose of refreshing his recollection, defense counsel would have 
been entitled to examine them. S t n t ~  I,.  Cnvtrr, 268 N.C. 648, 151 
S.E.2d 602 (1966). This assignment is overruled. 

[S] Defendant next assigns a s  e r ror  the admission of non-expert 
opinon testimony a s  to the similarity between the design on the sole 
of shoes taken from the defendant and shoeprints found a t  the scene 
of the crime. Defendant challenges, first,  the competency of a lay 
witness to testify on this point and,  second, tha t  any comparison a t  
all is inadmissible unless a foundation satisfying the three-pronged 
test of Stnte r .  Paltrier, 230 N.C. 205, 52 S.E.2d 908 (1949), is laid 
before the testimony is heard. 

Defendant's contention that  only an  expert  can properly tes- 
tify as  to identification of tracks is not the law in this State. State 1: 

Atkiuson, 298 N.C.  673, 259 S.E.2d 858 (1979). 

Defendant's second argument  that  lay testimony concerning 
the identification of shoeprints is not admissible unless it satisfies 
the three-pronged standard of  stat^ I ~ .  Pcrl)ner, suprn, is also 
erroneous. 

In Palmer, this Court considered only the question whether 
the trial court should have granted defendants' motion for judg- 
ment of nonsuit. The State's evidence clearly demonstrated that  the 
deceased died by a criminal act.  However, proof that the criminal 
act  was committed by defendants was solely circumstcrrztinl. The 
evidence tending to identify defendants as  perpetrators of the 
murder was shoeprints and automobile tracks found near the vic- 
tim's body and evidence of a possible motive to kill the victim. In 
dealing with the evidence of shoeprints, Justice Ervin wrote: 

In the nature of things, evidence of shoeprints has no 
legitimate or logical tendency to identify an  accused as 
the perpetrator of a cr ime unless the at tendant  circum- 
stances support this triple inference: (1) That  the shoe- 
prints were found a t  or near the place of the crime; (2) 
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that  the shoeprints were made a t  the time of the crime; 
and (3) tha t  the shoeprints correspond to shoes worn by 
the accused a t  the time of the crime. Similar  criteria 
apply to evidence of automobile t racks offered to identify 
the owner of a motor vehicle as  the perpetrator of an  
offense. 

Moreover, the bare  opinon of a witness that  a particular 
shoeprint is the t rack of a specified person is without 
probative force on the question of identification. 

Id. a t  213-14, 52 S.E. 2d a t  913 (citations omitted). The State's 
evidence in Pal mer. provided no connection between the shoeprints 
or  t i retracks and  the cr ime itself or  those accused of the crime. The 
evidence was held too tenuous and speculative to justify submitting 
the case to the jury. 

The three circumstances enumerated in Palmer  thus test the 
weight to be given such evidence and not itsadmissibility. We have 
given this interpretation to P a l m e r  in the past. "Palmer  dealt with 
the weight to be assigned the evidence of the shoe print  in determin- 
ing a motion for nonsuit, not its admissibility." State  l q .  Long, 293 
N.C. 286,295,237 S.E.2d 728,734 (1977); seea l sos ta te  c. B a n k s ,  295 
N.C. 399,245 S.E.2d 743 (1978); State  r q .  W i l l i s ,  281 N.C. 558,563, 
189 S.E.2d 190, 193 (1972); State  1 ! .  I'iuyatello, 272 N.C. 312, 158 
S.E.2d 596 (1968); State  l t .  Bass ,  253 N.C. 318, 116 S.E.2d 772 
(1960); Stntcj r ? .  TPW,  234 N.C. 612, 68 S.E.2d 291 (1951). 

A body of case law also exists which cites P a l m e r  for the 
proposition tha t  the three factors stated therein a re  three prerequi- 
sites to admissibility of shoeprint evidence. State  v. Atk inson ,  298 
N.C. 673,259 S.E.2d 858(1979); State v. L e u i s ,  281 N.C. 564,569-70, 
189 S.E.2d 216, 220, cert. den., 409 U.S. 1046, 34 L.Ed.2d 498, 93 
S.Ct. 547 (1972); McAbee c. Love, 238 N.C. 560,78 S.E.2d 405 (1953); 
State tq.  W a l k e r ,  6 N.C. App. 447, 170 S.E.2d 627 (1969). 

The use of the triple inference stated in P a l m e r  as  a test for 
admissibility of shoeprints is improper. The cited cases a re  no 
longer authoritative on this point. The principles stated in Palmer.  
are  to be applied where the suff iciency of circumstantial evidence to 
withstand a motion for nonsuit is the question before the Court 
rather  than the admiss ibi l i ty  of shoeprint evidence. Evidence of 
shoeprints a t  the scene of the cr ime corresponding to those of the 
accused may always be admitted as  tending more or less strongly to 
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connect the accused with the crime. Statr  1 , .  L o r y ,  m p r o ;  State r. 
Pinyatello,  sl tpra; S ta te  r3. W n r r ~ i r ,  228 N.C. 22, 44 S.E.2d 207 
(1947); 1 Stansbury, North Carolina Evidence § 85 (Brandis rev. 
1973). 

In the present case, evidence of shoeprints found in the drive- 
way the day following the attack which corresponded with those of 
the accused was properly admitted a s  tending to connect defendant 
with the crime. The admissibility of such evidence is consistent 
with the rule of relevance which permits the introduction of any 
evidence which "has any logical tendency however slight to prove 
the fact a t  issue in the case." 1 Stansbury, North Carolina Evidence 
5 77 (Brandis  rev. 1973). Here, defendant's plea of not guilty placed 
upon the State  the burden of proving every element of the crime 
charged, including identity. The shoeprint evidence was, therefore, 
admissible to corroborate the prosecuting witness's identification 
of defendant as  her assailant. The weight to be given it was a matter  
for the jury since it was not the sole evidence connecting defendant 
with the crime. If the shoeprintswere the only evidence connecting 
defendant to the crime, then a question of sufficierlcy of the elv'de)lc.e 
would arise and the three-pronged standard of Palmer. would be 
applicable. However, the question raised in this assignment is 
admissibility of the evidence and in that  respect there is no error .  

Nor did the trial court e r r  in admit t ing into evidence for illus- 
trative purposes photographs of shoeprint impressionsfound in the 
victim's driveway. The photographs were properly admitted for the 
purpose of illustrating the witness's testimony. State  1 . .  Casper ,  256 
N.C. 99,122 S.E.2d 805 (1961), cert. den. ,  376 U.S. 9 2 7 , l l  L.Ed.2d 
622,84 S.Ct. 691 (1964). Defendant's companion assignment, that  it 
was er ror  to allow the jury to examine the photographs and the 
shoes seized from defendant, is also without merit.  State  1 , .  Ath-iiz- 
so t , ,  275 N.C. 288,167 S.E.2d 241 (1969), drath s c ~ t r r ~ c e  ~'ac.oted,  403 
U.S. 948,29 L.Ed.2d 859,91 S.Ct. 2283 (1971); S ta t r  I ? .  Speller,  230 
N.C. 345, 53 S.E.2d 294 (1949); 1 Stansbury, North Carolina Evi- 
dence 5 118 (Brandis rev. 1973). 

Defendant's a rgument  tha t  the State failed to lay a proper 
foundation for the introduction of blood test results performed on 
the prosecutrix and the defendant is rebutted by the factual record. 
I t  is therefore overruled. 

[6] Defendant next alleges that  testimony by a State  psychiatrist 
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concerning the result of a psychiatric test given the defendant was 
impermissible hearsay. The witness testified tha t  defendant was 
given the test "under my direction" and that  the test showed "no 
evidence of any organic brain damage." Defendant argues that  
because the doctor did not personally administer the test this tes- 
timony was hearsay. 

We find this a rgument  unpersuasive. The cited testimony does 
not establish conclusively tha t  Dr.  Groce did not participate. But, 
even if the test was administered by an  assistant, the doctor's eva- 
luation of the test results is admissible. A diagnostic opinion is not 
incompetent even if based on information obtained from others. 
Stntr ,'. DcGregory, 285 N.C. 122, 203 S.E.2d 794 (1974). 

[7] By his next assignment, defendant charges error  to the denial 
of his motion for a mistrial.  That  motion was based on the discovery 
by defendant, on the fourth day of trial. of a previously undisclosed 
SBI lab report. The report revealed that  an  SBI  expert  had found 
insufficient characteristics present in the photographs of the shoe- 
prints to enable the examiner to render an opinion as to whether the 
shoes "could or  could not have made the heel impressions" shown in 
the photographs. 

To begin with, the existence of that  report in no way affects the 
competency of Officer Tripp's testimony concerning his pr~rsotztrl  
observation of the shoeprints. Secondly, the defendant did not take 
advantage of the trial court's offer to assist in locating the SBI 
expert  if the defendant thought his testimony would be helpful. 
Although defendant obtained possession of the report before the 
State  rested its case, he made no effort to introduce the report into 
evidence. Finally, inasmuch as the report was prepared by the SBI  
in connection with the investigation of the case, the report was not 
statutorily discoverable except by voluntary disclosure. G.S. 15A- 
904(a). 

In considering defendant's motions for dismissal, the evidence 
must  be considered in the light most favorable to the State, and the 
State  is entitled to every reasonable inference to be drawn from it. 
Sttrtc~ I . .  I , r l r ~ .  294 N.C. 299,240 S.E.2d 449 (1978). Applying that  rule 
of l a ~ v  to the case stth jlctliw, we find no er ror  in the trial court's 
denial of defenuant's motions for dismissal. 

[8] As a final assignment of e r ror ,  defendant challenges the ad-  
missibility of testimony a t  the sentencing hearing by a woman who 
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recognized the defendant  a s  the man who raped her  on 24 
November 1979. Apparently this witness had been unable to iden- 
tify her  assailant from a group of photographs, but  recognized him 
ivhen she came to observe this trial.  Pr ior  to her  identification of 
defendant,  this Lvitness had been informed that  his fingerprints had 
been found in her house, and that  he was on trial for rape. 

To begin with, under  G.S. 15A-1334(b), formal rules of evi- 
dence do not apply a t  a sentencing hearing. Thus the fact that  this 
testimony would not be admissible a t  the guilt  phase of the trial 
does not ba r  its reception a t  the sentencing phase. 

"A judgment  will not be disturbed because of sentencing pro- 
cedures unless there is a showing of abuse of discretion, procedural 
conduct prejudicial to defendant,  circumstances which manifest 
inherent unfairness and injustice, or conduct ivhich offends the 
public sense of fair  play." Sttitc 1 ' .  Pope,. 25'7 N.C. 326.335. 126 S.E. 
2d 126.133 (1962). We find no reason to dis turb the judgment here. 
The sentence of life imprisonment for the rape conviction was 
mandated by statute. G.S. 13-21 (repealed effective J anua ry  1. 
1980). The sentence imposed on the conviction of second degree 
burglary was much less than the maximum the s tatute  allows. G.S. 
14-52(a). This assignment is overruled. 

Our examination of defendant's a rguments  and our own 
revie~v of the record convince us  that  the defendant received a fair  
trial.  free from prejudicial error .  Accordingly, the judgmentsof the 
trial court must  be upheld. 

No error .  

Justice M E Y K R  took no par t  in the consideration or decision of 
this case. 
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STATE O F  NORTH CAROLINA v .  G L E N N  MILLER SQUIRE 

No. 115 

(Filed 27 January  1981) 

1. Sea rches  a n d  Se izu re s3  34- i m p o u n d m e n t  of vehicle - a r t i c l e  i n  plain v iew 
- s e a r c h  p u r s u a n t  to w a r r a n t  

Defendant cannot complain tha t  officers chose to afford defendant the pro- 
tection of impounding hisvehicle and keeping i t  locked and under custody until a 
search \varrant could be obtained ra ther  than seizing a knife which was in plain 
vie\\ on the dashboard of the car  a t  the time the ca r  ~ v a s  impoutlded. 

2. Criminal  L a w  9: 87.1- l ead ing  questions 

The trial judge did not abuse his discretion in permitt ing the district at tor-  
ney toask leading questionsdirected to the State's 15-year-old wi tness~vhere  the 
judge stated that  he was allo\ving the leading questions because, in his opinion, 
the ivitness exhibited a lack of intelligence, appeared not to understand many of 
the \vortis used by the district at torney and defense counsel, and had difficulty 
reading and comprehending a written statement he had given to police officers. 

3. Criminal  Lalv 89.2- test imony admissible f o r  corrobora t ion  

Testimony by kidnapping and rape victim that  a co-perpetrator of the 
offenses told her tha t  defendant was putting a gun together, tha t  he was crazy. 
and that  he \vas going to kill the victim was properly admitted to corroborate 
prior testimony of another \vitness. although the co-perpetrator who allegedly 
made these statements never testified. 

4 .  ( ' r iminal L a w  5 87.3- use of notes to r e f r e sh  recollection 

An officer was properly allo\ved to use notes he took du r ing  his interview 
~v i th  a kidnapping and rape victim in order to refresh his recollection as  to what 
she reported to him a t  tha t  time. although the court  had previously ruled that  the 
notes could not be introduced into evidence or read to the jury. 

3. Cr imina l  L a w  5 87- State 's  ca l l ing  of witness subpoenaed  b y  d e f e n d a n t  

It \vas ivithin the discretion of the trial judge to permit  the State to call and 
question a lvitness subpoenaed b. defendant. 

6. ( ' r iminal L a w  9 90- State 's  i m p e a c h m e n t  of o w n  \vitness 

The trial court did not abuse its discretion in permitting the State to 
impeach itsolvn lvitness ivhere it appears that  thedistrict  attorney wassurprised 
by the witness's testimony a t  the trial. 

7.  C r imina l  L a w  5 89.2- test imony co r robora t ing  personal observat ions  

In this prosecution for kidnapping anti rape,  an  officer's testimony that  a 
State's \vitness told him that  he \\as r iding \vith defendant in h iscar  on the night 
of the alleged offenses \\.hen defendant stopped his car  on the highway. offered a 
\vhite girl a ride. and drove off ~ v h e n  she refused was properly admitted to 
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corroborate testimony by the State's witness concerning his personal observa- 
tions and was not offered to impeach contrary testimony by another State's 
witness who was also riding in defendant's ca r  on the night in question. 

8. Cr imina l  L a w  113.9- ins t ruct ions  - miss ta tment  of d a t e  of offenses - 
absence  of objection 

In a prosecution for kidnapping and rape, defendant waived objection to the 
court's misstatementof the date of the offensesas20 October 1979 ra ther  than the 
correct da te  of 21 October 1979 by failing to bring the misstatement to the court's 
attention in time toafford anopportunity for correction. Furthermore,  defendant 
\\as not prejudiced by the misstatement considering the amount of testimony 
referring to the date of the offenses a s  21 October 1979 and the trial judge's 
instruction tha t  the jury should be guided by itsown recollection of the evidence. 

9 .  K idnapp ing  5 1- fa i lure  to ins t ruct  on k idnapp ing  in second d e g r e e  

The existence of two ranges of sentences under G.S. 14-39(b) did not create 
t\vo separate degrees of the offense of kidnapping, and the trial court did not e r r  
in failing to instruct thejury on kidnapping in the second degree where G.S. 14-39 
provided for only one offense of kidnapping a t  the time defendant was tried for 
and convicted of kidnapping. 

10. K i d n a p p i n g  5 2- life sentence  f o r  k idnapp ing  

Defendant's evidence \?as insufficient to meet his burden of proving the 
mitigating circumstances set forth in G.S. 14-39(b) by a preponderance of the 
evidence, and the trial judge acted properly ~vithin his discretion in sentencing 
defendant to life imprisonment for kidnapping. where the State presented sub- 
stantial evidence tending to sho\x' tha t  the victim was kidnapped, repeatedly 
raped by defendant and three other males and released near her home, and 
defendant's evidence to the contrary consisted of his own testimony denying 
participation in the offenses charged and the testimony of several witnesses 
\vhich tended to show an alibi for defendant a t  the time the crimes were commit- 
ted. 

11.  Consti tutional L a w  39 79, 83;  Cr iminal  L a w  ij# 138.1,  138.2- concur ren t  
sentences  of life impr isonment  - no  c r u e l  a n d  unusual  pun i shmen t  - no  
denia l  of equa l  protection 

The imposition on defendant of two concurrent te rms of life imprisonment 
for kidnapping and first  degree rape did not constitute cruel and unusual pun- 
ishment since the sentences were authorized by G.S. 14-39 and G.S. 14-21. Fu r -  
thermore,  the sentences did not Ciolate defendant's equal protection rights 
because other persons involved in the same offenses received lesser punishments. 

Justice M E Y E R  did not participate in the consideration or decision of this case. 

DEFENDANT appeals from judgment of Tillcry, J.. entered a t  
the 25 February  1980 Criminal Session of Superior Court, H A L I -  
FAX County. 

Defendant was tried upon indictments, proper in form, charg- 
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ing him with f i rs t  degree rape and kidnapping. The jury found 
defendant guilty on both charges. From the trial court's judgment 
sentencing him to two te rms of life imprisonment, to be served 
concurrently, defendant appeals as  a matter  of right pursuant to 
G.S. 7A-27(a). 

The State's evidence tended to show that  Kathy Renee Free- 
man,  a sixteen-year-old female, was kidnapped and raped in the 
early morning hoursof 21 October 1979. Ms. Freeman testified that  
on the night in question she was walking along Highway 158 
towards her  home in Roanoke Rapids, North Carolina, when sev- 
eral black males and females in a white, four-door automobile 
stopped beside her and offered to give her a ride. She refused and 
the car  drove away. Five to ten minutes later she saw a black male 
jogging on the other side of the road. The man crossed the road, 
grabbed her by the a r m ,  and threatened her with a knife. He forced 
her across the road and into a clump of bushes, where another black 
male was waiting. A white, four-door automobile occupied by two 
other black males then approached them and Ms. Freeman was 
pushed into the car  with the four males. She was taken to a wooded 
area  nearby and raped repeatedly by each male. Ms. Freeman 
stated that  the four males continued to brandish the knife and 
threaten her throughout the entire incident. A t  approximately 5:00 
a.m. she was left near the fire station in Roanoke Rapids. She then 
walked home, reported the incident to her mother, took a bath, and 
washed the clothes she had been wearing. She testified that  she did 
not notify law enforcement officers until approximately 7:00 p.m. 
on 21 October 1979 because the four males had threatened to ha rm 
her if she reported the incident. A doctor examined Ms. Freeman 
that  evening and reported the presence of spermatozoa in her vag- 
ina, one of which could have been deposited dur ing  the previous 
forty-eight hours. Ms. Freeman identified defendant a t  trial a s  the 
man who had run  up to her, grabbed her, pushed her  into the car ,  
and raped her several times. 

James  Short  testified under a plea bargaining agreement 
with the State  tha t  he was one of the four males who kidnapped and 
raped Ms. Freeman on 21 October 1979. His testimony was identi- 
cal to Ms. Freeman's on all major points. 

Defendant was arrested on 24 October 1979. A white, four- 
door, 1966 Chevrolet Malibu automobile registered in his name was 
impounded a t  tha t  time. A search of the car  pursuant to a warrant  
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on 26 October 1979 disclosed a knife, several shotgun shells, a white 
rubber cord, and seventy latent fingerprints.  Ms. Freeman identi- 
fied the knife a t  trial as  the one defendant had used to threaten her. 

Defendant testified in his own behalf, denying any knowledge 
of or participation in the kidnapping and rape of Ms. Freeman on 21 
October 1979. He presented several witnesses whose testimony 
tended to establish an  alibi for defendant a t  the time the offenses 
were committed. 

Other facts pertinent to the decision will be set forth in the 
opinion below. 

Charlie D. Clark, Jr. (decemed) and A. S. Godwin, Jr. for de- 
fetldat~t. 

Attorney General Rzlfils L. Edmisten by Assistant Attorney 
General Henry T. Rosser.for the State. 

COPELAND, Justice. 

Defendant argues numerous assignments of e r ror  on appeal. 
We have carefully considered each assignment and conclude that  
the trial court committed noerror  which would entitle defendant to 
a new trial. 

[I] By his first assignment of error ,  defendant contends that  the 
trial court erred in denying defendant's motion to suppress the 
evidence seized from defendant's automobile dur ing  a search pur- 
suant to a warrant .  Detective C.E. Ward of the Halifax County 
Sheriff's Department  testified for the State that  defendant was 
arrested a t  his place of work, and that  the keys to his car  were seized 
during a search of his person incident to the arrest .  The car  was 
parked outside defendant's place of work. After defendant was 
arrested,  the ca r  was driven by a law enforcement officer to the 
Halifax County jail, where it ws impounded, locked, and stored 
behind the jail until a search warrant  was obtained. The car  was 
searched pursuant  to a warrant  on 26 October 1979, two days after 
it was impounded. Defendant does not contend that  the search 
warrant  was invalid or that  the search was conducted contrary to 
law. He argues that  since the knife seized dur ing  the search was in 
plain view on the dashboard of the car ,  the officers should have 
seized i t  a t  the t ime the ca r  was impounded, under the "plain view" 
exception to the warrant  requirement. I t  is well established in this 



116 IN  T H E  S U P R E M E  COURT [302 

State v. Squire 

jurisdiction tha t  law enforcement officers may seize evidence in 
plain sight without a warrant .  S ta te  1 ' .  W i l l i a m s ,  299 N.C. 529,263 
S .E.  2d 571 (1980); S ta te  i ! .  H u n t e r ,  299 N.C. 29, 261 S.E. 2d 189 
(1980). A warrantless search of a vehicle capable of movement, such 
as the car  involved in this case, may also be made when officers have 
probable cause to search it and exigent circumstances make it 
impracticable to secure a search warrant .  State  1 , .  Jo~zes ,  295 N.C. 
345,245 S.E.  2d 711 (1978); S ta te  1 :  Cobb, 295 N.C. 1,243 S .E.  2d 759 
(1978). However, the laws of this State provide for searches made 
pursuant  to a warrant  and do not require a warrantless search 
under any circumstances. G.S. 15A-241 et. seq. Defendant cannot 
complain tha t  the officers in the case sub  jzcdice chose to afford 
defendant the protection of impounding his vehicle and keeping it 
locked and under custody until a search warrant  could be obtained. 
Defendant's assignment of e r ror  is without merit and overruled. 

[2] Under his second assignment of e r ror ,  defendant argues tha t  
the trial court erred in permitting the district attorney to ask 
leading questions directed to State's witness James  Short.  A trial 
judge, in his discretion, may permit  any party to ask leading ques- 
tions, and there is no reversible e r ror  absent abuse of this discre- 
tion. S t a t e  r .  C l a r k .  300 N.C. 116, 265 S.E.  2d 204 (1980); S ta te  I > .  

Berr!y, 295 N.C. 534, 246 S .E.  2d 758 (1978); State  P. G w e n e ,  285 
N.C. 482,206 S .E.  2d 229 (1974). If the witness is having difficulty 
understanding or  answering questions because of immaturity, age, 
infirmity, or  ignorance, i t  is permissible for the trial judge to allow 
the witness to be interrogated by leading questions. S ta te  I , .  Hop-  
ki l ts ,  296 N.C. 673, 252 S .E.  2d 755 (1979); State  r. B e m y ,  s u p r a ;  
S ta t e  u. Greene,  s u p r a ;  1 Stansbury's North Carolina Evidence 5 31 
(Brandis  Rev. 1973). In this case, the trial judge stated that  he was 
allowing the district attorney to question fifteen-year-old James  
Short  by leading questions because, in his opinion, the witness 
exhibited a lack of intelligence, appeared not to understand many 
of the words used by the district attorney and defense counsel, and 
had difficulty reading and comprehending a written statement he 
had given to police officers. Hence, we hold tha t  the trial judge did 
not abuse his discretion and find defendant's assignment of e r ror  
without merit.  

[3] Defendant alleges under assignment of e r ror  number seven 
that  the t r ial  court e r red  in allowing the prosecuting witness, 
Kathy Freeman,  to testify a s  to a conversation between herself and 
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one of the co-perpetratorsof the offenses, which took place out of the 
presence of defendant. After the trial judge instructed the jury that  
any statements by Ms. Freeman concerning her  conversation with 
this person were to be considered for corroborative purposes only, 
she was permitted to relate the co-perpetrator's statements to the 
effect that  defendant was putting a gun together, that  he was crazy, 
and that  he was going to kill Ms. Freeman.  Defendant claims tha t  
this testimony could not have been offered for corroborative pur- 
poses because the co-perpetrator who allegedly made these state- 
ments never testified. We disagree. Ms. Freeman's statements were 
admitted for the purpose of corroborating the testimony of James  
Short,  not of any other participant in the offense. James  Short had 
previously testified that  defendant produced a gun from the trunk 
of his ca r  and stated tha t  he intended to kill Ms. Freeman.  Ms. 
Freeman's testimony was therefore admissible as  evidence tending 
to corroborate the prior testimony of another witness. State v. Rog- 
ers, 299 N.C. 597,264 S .E.  2d 89  (1980); 1 Stansbury's North Caro- 
lina Evidence $ 5 2  (Brandis Rev. 1973). 

[4] By his fourteenth assignment of error, defendant contends 
that  the trial court erred in allowing the district attorney to con- 
tinue to question Detective Charles E .  Ward concerning the notes 
he had taken dur ing  his interview with prosecuting witness Kathy 
Freeman,  since the trial judge had previously ruled that  the notes 
could not be introduced into evidence or  read to the jury. I t  is well 
established in this jurisdiction that  a witness may use notes pre- 
viously prepared by him in order  to refresh his memory during his 
testimony a t  trial,  so long a s  he does not read them to the jury. The 
witness' testimony must  actually be from memory; the notes a r e  
merely a tool to aid his recall. State I , .  Adatns, 299 N.C. 699,264 S.E.  
2d 46 (1980); Stute P. Nrlson, 298 N.C. 573,260 S.E.  2d 629 (1979); 
State t 3 .  Smith, 291 N.C. 505,231 S.E.  2d 663 (1977). In the present 
case, Detective Ward was allowed to use the notes he took during his 
interview with Ms. Freeman in order  to aid his recall in testifying 
a s  to what  she reported to him a t  tha t  time. The trial court acted 
properly in instructing the witness not to read from his notes, and 
defendant has presented no evidence to indicate that  the witness 
misused his notes in any manner.  We find defendant's assignment 
of error  without merit.  

[5,6] Under his assignment of e r ror  number nineteen, defendant 
argues tha t  it was er ror  for the trial court to allow the State to 
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impeach its own witness. I t  appears  from the record that  although 
Jackie Handsome had been subpoenaed by defendant, she was 
called by the State  as  a rebuttal witness. I t  is within the discretion 
of the trial judge to permit  the Sta te  to call and question a witness 
subpoenaed by defendant, and we find no abuse of that  discretion in 
this case. State  1 ? .  Hemclon,  292 N.C. 424, 233 S .E .  2d 557 (1977); 
State  1: La~lcnstrr. ,  202 N.C. 204,162 S.E:. 367 (1932). Jackie Hand- 
some was interviewed by Detective Ward on 25 October 1979, a t  
which t ime she stated tha t  she was riding with defendant in his 
automobile dur ing  the early morning hoursof 21 October 1979. She 
reported that  they stopped beside a gir l  walking along Highway 
158, whereupon defendant asked if she would like a ride, and drove 
on when the gir l  refused his offer. Ms. Handsome said she exited the 
car  a t  a beer joint a few minutes later and did not see defendant 
again tha t  night. The evidence presented by the State  tended to 
show tha t  a t  approximately 5:00 p.m. on the day before she was 
called as  a rebuttal witness by the State, Ms. Handsome was again 
interviewed by Detective Ward and the district attorney, a t  which 
time she repeated her previous statement without material change. 
During her testimony in court the following day, however, she 
stated tha t  she did not see defendant stop his automobile and offer a 
ride to a g i r l  walking beside the road. The district attorney claimed 
surprise a t  Ms. Handsome's testimony and obtained the trial court's 
permission to impeach the witness. I t  is a general rule in this 
jurisdiction tha t  a party may not impeach his own witness. State  r. 
A u s t i n ,  299 N.C. 537,263 S .E.  2d 574 (1980); S ta te  I ? .  Al ldemon ,  283 
N.C. 218,195 S.E.  2d 561 (1973). However, when the party calling 
the witness has been led to believe that  the witness will testify in a 
certain manner,  and tha t  party is surprised when the witness fails 
to testify a s  expected, the trial judge, in his discretion, may allow 
the party to impeach its witness. State /*. A u s t i n ,  s t r p m ,  S tate  /: 

Popc, 287 N.C. 505,215 S .E .  2d 139 (1975). I t  appears  tha t  in the 
case s ~ b  j td icc ,  the State  was surprised by Jackie Handsome's 
testimony a t  trial.  Consequently, the trial judge did not abuse his 
discretion in permitting the State  to impeach the witness, and 
defendant's assignment of e r ror  is overruled. 

[7 ]  We likewise find no meri t  in defendant's twentieth assignment 
of error .  Under that  assignment, defendant claims that  the testi- 
mony of State's witness Ricky Handsome was offered for the pur- 
pose of impeaching the testimony of Jackie Handsome, again in 
violation of the general rule that  a party may not impeach its own 
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witness. The exception defendant refers to under this assignment 
relates not to Ricky Handsome's testimony, but  to Detective Ward's 
testimony concerning his interview with Ricky Handsome. Detec- 
tive Ward reported Mr. Handsome's statement that  on the night of 
the alleged offenses, he was r iding with defendant in his car  when 
defendant stopped on Highway 158, offered a white gir l  a ride, and 
drove on when she refused. This evidence was not offered for im- 
peachment purposes, but  as  evidence tending to corroborate Mr. 
Handsome's testimony concerning his personal observations. 

"The anti-impeachment rule does )lot prevent a party 
from showing that  the facts a r e  otherwise than as testi- 
fied to by his witness (including a clearly friendly wit- 
ness), though this has the effect of indirectly impeaching 
him. This showing may be made 'not only by the testi- 
mony of other witnesses, but from other statementsof the 
same witness, and a t  times from the facts and circum- 
stances of the occurrence itself, the res yestae."' 1 Stans- 
bury's North Carolina Evidence 5 40, 116-17 (Brandis  
Rev. 1973). See also State i: Pope. supra. 

Mr. Handsome's testimony indicates that  he was not present during 
Detective Ward's interview with Jackie Handsome, and that  he was 
not aware  of what she had reported to the detective a t  that  time. His 
testimony a t  trial and statements to Detective Ward were thus 
properly admitted a s  evidence of his own personal observations. 

[8] By his twenty-third assignment of error ,  defendant contends 
that  the trial court erred in instructing the jury that  the alleged 
offenses occurred on 20 October 1979, although the warrants  for 
defendant's arrest ,  the bills of indictment, and all the evidence 
presented by defendant and the State indicated that  the alleged 
offenses were committed on 21 October 1979. Any objection to an  
er ror  by the trial judge in summarizing the evidence presented and 
the contentions of the parties must  be brought to the court's atten- 
tion in time to afford an opportunity for correction; otherwise, they 
are  deemed to have been waived and will not be considered on 
appeal. Stcrtr I . .  Ho~rgh,  299 N.C. 245,262 S.E. 2d 268 (1980): State 1 . .  

WIiitc, 298 N.C. 430, 259 S.E. 2d 281 (1979); State i?. Willard, 293 
N.C. 394,238 S.E. 2d 509 (1977). There is no indication in the record 
that defendant brought the trial judge's error  in stating the date of 
the alleged offenses to the attention of the court,  therefore we find 
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tha t  defendant waived his objection. Furthermore,  considering the 
amount of testimony referr ing to the da te  of the offense as 21 
October 1979, and the trial judge's statement to the jury "that if in 
my recollection of the evidence I remember any differently from 
the way you do, then you be guided by what  you remember," the 
jury could not have been misled by the trial court's inadvertence 
and defendant was not prejudiced thereby. Incidently, the prose- 
cuting witness' testimony included events which took place on 20 
October 1979. Defendant's assignment of e r ror  is overruled. 

[9,10] Under his assignment of error  number twenty-five, defend- 
an t  argues that  the trial court committed er ror  in failing to instruct 
the jury on kidnapping in the second degree. At the t ime defendant 
was tried for and convicted of kidnapping, G.S. 14-39 provided for 
only one offense of kidnapping. The clxistence of two different 
ranges of sentences under G.S. 14-39(b) did not create two separate 
degrees of the offense of kidnapping, therefore the trial judge did 
not e r r  in failing to charge the jury on an offense which did not exist. 
Stcltri i t .  Willitr r ~ s ,  295 N.C.655,249 S.E. 2d709(1978). G.S. 14-39(b) 
provided that  if defendant satisfied the trial judge by a preponder- 
ance of the evidence tha t  he released the kidnapping victim in a safe 
place and tha t  the victim was neither sexually assaulted nor seri- 
ously injured, then the trial judge could not impose a sentence upon 
defendant's conviction of kidnapping of more than t i~~enty-f ive 
years. Whether defendant proved these mitigating factors by a 
preponderance of the evidence was a determination to be made by 
the t r ial  judge, not the jury. Sttrtr 1 , .  Willitr r ~ s ,  srcprtr. Scc  trlso Sttrtr~ 
1 % .  H a  rhorr I.,  278 N . C .  449, 180 S .E.  2d 115 (1971), cort. dc)r irtl404 
U . S .  1023,92 S.Ct. 699,30  L. Ed .  2d 673 (1974). In the instant case, 
the State presented substantial evidence tending to show that  the 
victim, Kathy Freeman.  was kidnapped, repeatedly raped by 
defendant and three other males, and released near her home. 
Defendant's evidence to the contrary consisted of his own testimony 
denying participation in the offenses charged and the testimony of 
several witnesses which tended to show an alibi for defendant a t  the 
time the alleged crimes were committed. We find defendant's evi- 
dence insufficient to meet his burden to prove the mitigating cir- 
cumstances set forth in G.S. 14-39(b) by a preponderance of the 
evidence, hence we hold that  the trial .judge acted properly within 
his discretion in sentencing defendant to life imprisonment for 
kidnapping. 
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[ I l l  Under his twenty-seventh assignment of error ,  defendant 
claims that  by sentencing him to two terms of life imprisonment, to 
be served concurrently, the trial court imposed upon him a cruel 
and unusual punishment and infringed upon his right to equal 
protection, in violation of the Eighth and Fourteenth Amendments 
to the United States Constitution. Specifically, defendant argues 
that  his constitutional rights u7ere violated because he received a 
substantially more severe punishment than the other three persons 
involved in the offenses. A sentence is not cruel or  unusual punish- 
ment in the constitutional sense so long a s  it falls within the maxi- 
mum authorized by statute and the punishment provisions of the 
statute itself a re  constitutional. Stcrtc I , .  Afkirlson, 298 N.C. 673,259 
S .E.  2d 858 (1979); Sftrte I > .  P P C I I . ~ ,  296 N.C. 281,250 S .E .  2d 640 
(1979); Stcitc i s .  Williclurs, srrpro. W e  held above that  the trial court's 
sentence of life imprisonment for kidnapping in this case was au- 
thorized by the provisions of G.S. 14-39. Likewise, G.S. 14-21, in 
effect a t  the time defendant was sentenced, authorizes a sentence of 
life imprisonment upon a conviction of first degree rape. Both 
statutes have been found constitutional by this Court. Stntrj 1 ' .  M'i l -  
S O H ,  296 N.C. 298,250 S .E.  2d 621 (1979); Stofri t 3 .  F ~ ( l c h ~ r ,  294 N.C. 
503,243 S .E.  2d 338 (1978). A sentence within the maximum limits 
set by statute does not violate the equal protection clause of the 
Fourteenth Amendment simply because another person involved in 
the same offense received a lesser punishment. Strrtr P. A t k i ~ ~ s o t ~ ,  
svptx; Stcrtc I . .  M'illin nrs, suprrr .  The sentence defendant received 
was within the maximum limits set by statute and did not violate 
his equal protection rights, and defendant's allegations to the con- 
t ra ry  are  without merit.  

We have carefully considered defendant's remaining assign- 
ments of e r ror ,  numbered 3 ,4 ,5 ,6 ,8 ,9 ,10,11,12,13,15,16,17,18,  
21,22,24,  and 26, and find them without merit.  Defendant received 
a fair trial free from prejudicial error  and we find 

No error. 

Justice M E Y E R  did not participate in the consideration or 
decision of this case. 
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STATE O F  NORTH CAROLINA v. CARLIE DANNY WRIGHT 

No. 121 

(Filed 27 January  1!381) 

1. Cr iminal  L a w  $5 71.73.4.169.3- a r son  case  -- witness ' ss ta tementas  to  cause  
of f i re  

The trial court  in an  arson case did no te r r  in allowing the State's witness to 
testify that ,  upon discovering the fire,  she immediately exclaimed to the dr iver  of 
the ca r  in ivhich she was riding that ,  "That boy [defendant] just set that  girl's 
house on fire." since the statement accusing defendant of arson was an  exclama- 
tion in response to the surprising discovery of the fire, made without t ime for 
reflection or fabrication, and was admissible a s  a spontaneous declaration; the 
statement was uttered so close in time to the events surrounding the burning that  
it could be admitted under the rrJs gc,.stnc~ exception to the hearsay rule: and 
defendant waived hisobjection to the testimony when he failed to object to similar 
statements made by another State's witness. 

2. Arson # 4.1- a r son  of g i r l f r iend 's  a p a r t m e n t  - sufficiency of evidence  
Evidence was  sufficient to be submitted to the jury in an  arson case where it 

tended to show that  defendant had a motive to  harm the person whoseapartment 
was burned, and that he was angry  over her  decision to terminate their relation- 
ship; defendant had an  opportunity to commit the crime since he knew that  his 
girlfriend was not a t  home on the evening of the crime; testimony from several 
witnesses indicated tha t  defendant was in the immediate vicinity of the apar t -  
ment  building just moments prior to the discoveryof the fire; defendant was seen 
driving awayfrom the area  a t  a high rateof speed; the fire was started by igniting 
rags  which had been piled on the living ronm sofa and on the bed: two officers 
stopped defendant a f e ~ v  hours af ter  the fire driving a ca r  matching the descrip- 
tion given by several witnesses as  the automobile in the area of the crime just 
prior to the fire: and upon approaching the car ,  the officers observed a bale of 
rags and a propane torch on the floor board. 

3. Arson 5 6; Consti tutional L a w  # 33- pun i shmen t  f o r  a r son  - no e x  post 
fac to  l a w  

There was no mer i t  to defendant's contention tha t  the trial court imposed an  
(j.v/,o.sf,firc.to punishment upon him because, pursuantto the statute in effect a t  the 
time of the burning, he \vould have been eligible for parole under a sentence of life 
imprisonment af ter  serving ten years, but he was  instead sentenced under stat-  
utes which changed the time period required before he could be considered 
eligible for parole from ten to twenty years, since the period of imprisonment 
required before defendantcould be considered for parole was twenty years under 
the statutes in effect both a t  the t ime of the offense and a t  the t ime he was 
sentenced. G.S. 118-58; G.S. 15A-1371. 

Justice M F \  b:~<did not participate in the consideration or decision of this case. 

DEFENDANT appeals from judgment of B ~ a n m t l ,  J., entered 
a t  the 12 May 1980 Criminal Session of Superior Court, WAKE 
County. 
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Defendant was tried upon an  indictment, proper in form, charg- 
ing him with arson. The jury found defendant guilty of arson, and 
from the trial court's judgment sentencing him to imprisonment for 
the term of his natural life, defendant appeals. 

The State's evidence tended to show tha t  a t  approximately 
7:00 p.m. on 1 5  September 1976, Ms. Peggy Mayo's apar tment  a t  
1400 Creech Road in Garner, North Carolina, was gutted by a 
deliberately set fire. Ms. Mayo testified for the State  tha t  she left 
her apar tment  between 5:15 and 5:30 p.m. on tha t  date and drove to 
her grandmother's home to pick up her  daughter.  While she was a t  
her grandmother's,  defendant arrived and asked to speak to her. At  
trial Ms. Mayo described her  relationship with defendant as  "girl- 
friend and boyfriend for approximately six years." On the date of 
the fire the two were in the process of severing their relationship. 
When defendant appeared a t  her grandmother's between 6:00 and 
6 1 5  p.m. on 15  September 1976, Ms. Mayo paid him some money 
she owed him and informed him tha t  she did not wish to speak with 
him again. By the time Ms. Mayo returned to her  apartment ,  the 
fire had been extinguished. 

State's witnessolivia Herd,  wholived in the apartment  next to 
Ms. Mayo's, testified that  she was riding in a car  near her  apart-  
ment building a t  approximately 6:30 p.m. on the day of the fire 
when she observed defendant driving from behind the apartment  
complex and away from the building a t  a high rate  of speed. She 
described the car  defendant was driving a s  a small, gold Ford 
automobile which she had noticed parked behind her apartment  
building on several occasions. She had seen defendant a number of 
times during his visits to Ms. Mayo's apartment  and recognized him 
as  the person driving the gold Ford. A few minutes after she 
observed defendant, Ms. Herd noticed tha t  the curtains a t  the front 
window of Ms. Mayo's apar tment  were on fire. She stated that  she 
then turned to the driver of the car  in which she was riding and said, 
"That boy [defendant] just set that  girl's house on fire." 

Hiram Byrd, the driver  of the car  in which Ms. Herd was 
riding, testified tha t  just a s  he was beginning to turn  into the 
driveway of the apar tment  complex a t  issue, he nearly collided with 
a gold Ford Falcon automobile which had just come from behind 
the apar tment  building and was proceeding down the driveway. 
Mr. Byrd backed his car  out of the driveway to allow the gold car  to 
pass. He stated tha t  he recognized the car  a s  one he had often seen 
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parked behind the apar tment  building. Shortly af ter  parking his 
car  a t  the building, Mr. Byrd stated tha t  Ms. Herd exclaimed to 
him, "Lord, Peggy's house is on fire. I bet tha t  boy [defendant] set 
her house on fire." Mr. Byrd then ran  to the burning apartment ,  
kicked in the front door, and entered. Inside he met  James  Walker, 
another occupant of the building, who had kicked in and entered the 
back door. Mr. Byrd observed three separate fires, one in the living 
room, one in the bedroom, and one in the bathroom. He stated tha t  
the living room fire had apparently been started by setting fire to 
some rags  which he saw draped across a sofa. After the fire was 
extinguished, Mr. Byrd surveyed the apar tment  and noted tha t  
almost everything in it had been destroyed. 

James  Walker testified tha t  when Hiram Byrd informed him 
tha t  Ms. Mayo's apar tment  was on fire, he r an  to the back door and 
kicked it in. Upon entering the apar tment  he noticed two separate 
fires, one in the living room and one in the bedroom. He went to the 
bedroom and observed a pile of rags  burning on the bed. 

State's witness Chris Rochelle, who lived in the house next 
door to the apar tment  building a t  issue in this case, stated that  on 
the evening of 15  September 1976 he observed a gold car  turn  into 
the apar tment  complex driveway and proceed to the rear  of the 
building. He recognized the car  as  one he had seen parked in front 
of Ms. Mayo's apar tment  on a number of occasions. He could des- 
cribe the driver  only a s  a black male. Chris Rochelle stated tha t  he 
saw the same gold automobile five to ten minutes later,  traveling 
from behind the apar tment  building and out of the driveway a t  a 
high ra te  of speed. Shortly thereafter he noticed smoke and fire 
coming from Ms. Mayo's apartment .  

A Wake County Deputy Sheriff and a State  Bureau of Investi- 
gation Officer testified tha t  af ter  surveying the damage done by the 
15 September 1976 fire and interviewing those present a t  the scene, 
they went in search of defendant and found him in the White Oak 
Road area  near  Garner ,  dr iving a gold Ford Falcon automobile. 
Upon approaching defendant's vehicle, the law enforcement offi- 
cers  observed rags  on the front  floor board of the car  and rags and a 
propane torch on the rear  floor board behind the driver's seat. The 
officers questioned defendant bu t  did not a r res t  him a t  this time. 
Defendant was arrested 3 January  1980. 

Defendant presented no evidence in his behalf. From the 
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jury's verdict finding him guilty of arson and the trial court's 
judgment sentencing him to life imprisonment, defendant appeals 
a s  a matter  of r ight  pursuant to G.S. 7A-27(a). 

T. Yates Dobson, Jr. for defendant. 

Attorney General Rufus L. Edmisten by Assistant Attorneys 
General John C. Daniel, Jr. and Thomas B. Wood for the State. 

COPELAND, Justice. 

Defendant raises eight assignments of e r ror  on appeal. We 
have carefully examined each of defendant's assignments and find 
no er ror  which would entitle defendant to a new trial.  For the 
reasons stated below, we affirm the trial court's judgment sentenc- 
ing defendant to life imprisonment. 

[I] By his f i rs t  and second assignments of error ,  defendant con- 
tends that  the trial court erred in allowing State's witness Olivia 
Herd to testify tha t  upon discovering the fire in Ms. Mayo's apart-  
ment, she immediately exclaimed to Hiram Byrd, the driver  of the 
car  in which she was riding, a s  follows: "That boy [defendant] just 
set tha t  girl's house on fire." Defendant argues that  this testimony 
was inadmissible as  hearsay and a s  a statement of conclusion preju- 
dicial to defendant. 

We find Ms. Herd's testimony admissible under three well 
established legal theories. Since the statement accusing defendant 
of the arson was an  exclamation in response to the surpris ing 
discovery of the fire, made without time for reflection or  fabrica- 
tion, i t  is admissible as  a spontaneous declaration, despite its hear- 
say nature.  State c. Chapman, 294 N.C. 407,241 S.E.  2d 667 (1978); 
1 Stansbury's North Carolina Evidence 5 164 (Brandis rev. 1973). 
The statement  was also uttered so close in t ime to the events sur-  
rounding the burning that  it can be admitted under the res gestae 
exception to the hearsay rule. State v. Chapman, supra; State zq. 
Cot*ington, 290 N.C. 313,226 S.E.  2d 629 (1976); State c. Hunt, 289 
N.C. 403,222 S.E. 2d 234 (1976). In addition, defendant waived his 
objection to Ms. Herd's testimony when he failed to object to similar 
statements made by State's witness Hiram Byrd. Mr. Byrd was 
allowed to testify, without objection, that  immediately after Ms. 
Herd saw the fire, she exclaimed, "Lord, Peggy's house is on fire. I 
bet that  boy [defendant] set her  house on fire." Whenever evidence 
is admitted over objection and the same or  similar evidence is 
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theretofore or thereafter admitted without objection, the objection 
is deemed waived. State a. Henley, 296 N.C. 547, 251 S.E. 2d 463 
(1979); State P. Chapman, supra; State I * ,  Creene, 285 N.C. 482,206 
S.E.  2d 229 (1974). Mr. Byrd's testimony was certainly of the same 
import  a s  Ms. Herd's, therefore defendant's objection was waived. 
Furthermore,  we find tha t  any possible prejudice to defendant 
from Ms. Herd's conclusory statement about matters  not within her  
personal knowledge was cured by her testimony on cross-examina- 
tion to the effect tha t  she did not actually observe defendant on the 
premises of Ms. Mayo's apar tment  on the day of the fire and tha t  she 
knew nothing of how the fire was star ted or  who star ted it. Defend- 
ant's assignments of e r ror  a re  without meri t  and overruled. 

[2] Under assignments of e r ro r  numbered 3,4,6 and 7, defendant 
argues tha t  the trial court  e r red  in denying his motions to dismiss 
made  a t  the end of the State's evidence and a t  the end of all the 
evidence, and in denying his motions to set aside the verdict and to 
g ran t  a new trial.  I t  is defendant's contention tha t  the circumstan- 
tial evidence presented* by the State was insufficient to sustain a 
verdict finding defendant guilty of arson. 

The State concedes tha t  the evidence presented which tended 
to establish defendant's guilt  was all circumstantial. However, the 
rule for determining the sufficiency of evidence is the same 
whether the evidence is completely circumstantial,  completely 
direct ,  or  both. State c. McKnight, 279 N.C 148, 181 S.E.  2d 415 
(1971); State I * .  Ewing, 227 N.C. 535,42 S.E. 2d 676 (1947); 2 Stans- 
bury's North Carolina Evidence 5 210 (Brandis rev. 1973). The 
evidence is sufficient to sustain a guilty verdict if substantial evi- 
dence was presented on every element of the offense charged. "Sub- 
stantial evidence" is defined a s  that  amount of relevant evidence 
tha t  a reasonable mind might  accept as  adequate to support a con- 
clusion. State ?-. Smith, 300 N.C. 71,265 S.E.  2d 164 (1980); State 1 :  

Powell, 299 N.C. 95 ,261 S.E.  2d 114 (1980). In ruling upon defend- 
ant's motions challenging the sufficiency of the evidence, the trial 
court is required to interpret  the evidence in the light most favor- 
able to the State, drawing all reasonable inferences therefrom in 
the State's favor. State [ I .  King, 299 N.C.  707,264 S.E.  2d 40 (1980); 
State t :  Powell, supra. 

Considered in the light most favorable to the State, the evi- 
dence in this case shows that  defendant had a motive to ha rm Ms. 
Mayo, in tha t  he was angry  over her decision to terminate their 
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relationship, and tha t  he had an  opportunity to commit the crime 
since he knew tha t  Ms. Mayo was not a t  home on the evening of 15  
September 1976. Testimony from several witnesses indicates that  
defendant was in the immediate vicinity of the apar tment  building 
just moments prior to the discovery of the fire, and that  he was 
driving away from the area  a t  a high rate of speed. Fur ther  evi- 
dence showed tha t  the fire was started by igniting rags which had 
been piled on the living room sofa and on the bed. Two law enforce- 
ment officers testified tha t  they stopped defendant a few hours 
after the fire, dr iving a ca r  matching the description given by 
several witnesses as  the automobile in the apartment  a rea  just prior 
to the fire. Upon approaching the car ,  the officersobserved a bale of 
rags and a propane torch on the floor board. After considering this 
evidence as a whole, we find that  there was substantial evidence 
presented of defendant's guilt on each essential element of arson, 
i.e., the malicious and willful burning of the dwelling house of 
another person. Stnte I * .  White, 291 N.C. 118,229 S.E.2d 152(1976); 
Stnte 1 ' .  Arnold, 285 N.C. 751,208 S.E.2d 646 (1974). The determi- 
nation of defendant's guilt o r  innocence was therefore a question to 
be answered by the jury, and the trial court acted properly in 
refusing to g r a n t  defendant's motions. Assignments of error  3,4,6 
and 7 a re  overruled. 

By his fifth assignment of e r ror ,  defendant alleges that  the 
trial judge erred in his instructions to the jury by failing to properly 
explain the law pertinent to the case and by expressing a n  opinion 
as to defendant's guilt, in violation of G.S. 15A-1232. Specifically, 
defendant quotes the following passage from the instructions a s  
constituting an expression of opinion: ". . . tha t  Carlie Wright  
intended to commit arson, tha t  is, t ha t  he intended to set fire to and 
to burn up the dwelling of Peggy Mayo, and that  he did set fire to 
rags  tha t  in turn  proximately caused some physical damage by fire 
. . . ." I t  is well settled in this jurisdiction tha t  in determining the 
propriety of the trial judge's charge to the jury, the reviewing court 
must  consider the instructions in their entirety, and not in detached 
fragments. State 1 , .  Rogers, 299 N.C. 597,264 S.E. 2d 89 (1980); Stnte 
I . .  Mutthews, 299 N.C. 284, 261 S.E. 2d 872 (1980); State I , .  Alstor?, 
294 N.C. 577, 243 S.E.  2d 354 (1978). Defendant in this case has 
extracted a phrase from the instructions and urges us to consider i t  
without reference to the context in which it was spoken. His request 
is contrary to the principles of law governing our permissible scope 
of review and therefore cannot be granted.  The passage quoted by 
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defendant was preceded by the following introductory statement: 
"So I charge if you find from the evidence and beyond a reasonable 
doubt tha t  on or  about September 15, 1976, tha t  Carlie Wright  
intended to commit arson . . . ." The trial judge then ended the 
passage with the instruction tha t  if, and only if, the jury found all 
the preceding things to be t rue beyond a reasonable doubt, then i t  
would be their duty to return a verdict of guilty of attempted arson. 
This paragraph,  considered as a whole, was a proper statement of 
the law regarding at tempted arson, not an  expression of opinion by 
the trial judge. We have carefully considered the entire charge to 
the jury and find no misstatement of the law or  expression of 
opinion prejudicial to defendant. Defendant's assignment of e r ror  
is overruled. 

[3] By his eighth assignment of error ,  defendant argues that  by 
sentencing him to life imprisonment on 15  May 1980, the trial court 
imposed an  PJ- p o s t . f ~ l r t o  punishment upon him in violation of his 
r ights  guaranteed under the United States and North Carolina 
Constitutions. Article I. $10 of the United States Constitution and 
Article I ,  $16 of the North Carolina Constitution forbid this State to 
pass a n  r.r post , t irr fo law. Any legislation which increases the pun- 
ishment for a cr ime between the time the offense was committed 
and the time a defendant is punished therefor is considered an  
invalid r . r p o s t f ( ! c t o  law as applied to that defendant. Statp i s .  Dpttpr, 
298 N.C. 637,260 S.E.  2d 567 (1979); S t t r f r  1 , .  Pnrdotr, 272 N.C. 72, 
157 S .E.  2d 698 (1967). Defendant claims tha t  pursuant to the 
statutes in effect a t  the time of the burning on 15  September 1976, 
he would have been eligible for parole under a sentence of life 
imprisonment af ter  serving ten years. Instead, he argues,  he was 
sentenced under statutes embodying a 1977 amendment which 
changed the time period required before he could be considered 
eligible for parole from ten to twenty years. I t  is defendant's conten- 
tion that  this extension of the period he must serve before being 
considered for parole is an  increase in his punishment which 
occurred after  the offense was committed, and therefore the stat- 
~ i t e s  under which he Lvas sentenced are  e.\. post.f(rc?o as applied to 
him. Defendant's allegations would be correct if the statutes a t  
issue actually read a s  defendant claims that  they do. However, we 
find that  the period of imprisonment required before defendant 
could be considered for parole was twenty years under the statutes 
in effect both a t  the time of the offense and a t  the time he was 
sentenced on 15 May 1980. G.S. 148-58 was amended in 1973, which 
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amendment became effective 1 July 1974, to provide that  the period 
a prisoner sentenced to life imprisonment must  serve before being 
eligible for parole would be changed from ten to twenty years. This 
twenty year provision was in effect a t  the time of the burning in 
1976. G.S. 148-58 was repealed by the 1977 Session Laws, effective 1 
July 1978, and replaced by G.S. 158-1371. G.S. 15A-1371, which 
was still in effect a t  the time defendant was sentenced, also provides 
that  one sentenced to life imprisonment must  serve twenty years 
before being considered for parole. Therefore, the terms of defend- 
ant's punishment were identical under the statutes in effect a t  the 
time of the offense and the statutes in effect a t  the time he was 
sentenced, and defendant's allegation that  the trial court imposed 
an e x  post facto punishment upon him is without merit. 

After careful examination of the entire record before this 
Court on appeal,  we hold tha t  defendant received a fair  trial free 
from prejudicial error. 

No error. 

Justice MEYER did not participate in the consideration or  
decision of this case. 

GERALDINE MAYBANK, PLAINTIFF, v. S. S. KRESGE COMPANY, DEFENDANT 
A N D  T H I R D - P A R T Y  P L A I N T I F F  V .  G.T.E. S Y L V A h I A ,  INC. ,  T H I R D - P A R T Y  
DEFEXDANT 

No. 109 

(Filed 27 January  1981) 

1. Un i fo rm Commerc i a l  Code 8 25- action f o r  b r e a c h  of w a r r a n t y  - notice to 
seller  - condition p receden t  

The notice "within a reasonable time" required by G.S. 25-2-607(3)(a) in an  
action for breach of warranty against  the immediate seller is a condition 
precedent to recovery which must be pled and proved by plaintiff ra ther  than an  
affirmative defense which must be raised by defendant seller. 

2. Un i fo rm Commerc i a l  Code 5 25- explosion of f lashcube - action f o r  b r e a c h  
of w a r r a n t y  - seasonable notice to seller  

When the plaintiff in a n  action for breach of warranty  i s a  lay consumer and 
notification is given to the defendant seller by the filing of an  action within the 
period of the statute of limitations, and when the applicable policies behind the 
requirement of notice to the seller have been fulfilled, the plaintiff isentitled togo 
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to the jury on the issue of seasonable notice to the seller. Therefore, in a n  action to 
recover on the theory of breach of warranty of merchantability for injuries 
resulting from the explosion of a flashcube sold to plaintiff by defendant, plain- 
t iffsevidence was sufficient to go to the jury on the issue of whether plaintiff gave 
defendant notice "within a reasonable time" where it tended to show that  the 
filing of this suit  and accompanying service upon defendant some three years 
af ter  the explosion was defendant's f irst  notice tha t  the flashcube was defective 
and had caused injury, tha t  plaintiff was a lay consumer, and that  the flashcube 
which exploded and the carton in lvhich it was purchased were available as  
evidence a t  the tr ial .  

Justice M E Y E K  took no pa r t  in the consideration or decision of this case. 

ON defendant's petition for discretionary review, pursuant to 
G.S. 7A-31, of a decision of the Court of Appeals, 46 N.C. App. 687, 
266 S.E.  2d 409 (1980), reversing directed verdict in favor of defend- 
a n t  entered a t  the 5 June  1979 Session of Superior Court, GUILJORD 
County. 

By this appeal we consider whether the notice required by 
G.S. 25-2-607(3)(a) in an  action for breach of warranty  is a condition 
precedent to recovery which must  be pled and proved by plaintiff or 
whether it is an  affirmative defense which must  be raised by defend- 
ant-seller. On all other points raised by this appeal,  we adopt the 
Court of Appeals' opinion. 

Svi i th,  Moore, S m  i th,  Schrll & fItr rl  t r r ,  by J .  Do)7alcl Coioa H. 
Jr . ,  a n d  Sttxn)ltle Rej/rlolds, fhr dqfcridn ut-oppr~lla nt. 

CARLTON, Justice. 

Plaintiff brought this action to recover for personal injuries 
she received when a Blue Dot flashcube exploded in her face while 
she was taking a picture. Defendant and third-party plaintiff S.S. 
Kresge Company, t rad ing  under the name of K-Mart, sold the 
flashcube to plaintiff; third-party defendant G.T.E. Sylvania, Inc., 
manufactured the flashcube. Plaintiff pled causes of action for 
negligence, s tr ict  liability and breach of express and implied war-  
ranties. Defendant's third-party claim against the manufacturer 
was severed for trial a t  a later date. This appeal involves only 
plaintiff's claims; the third-party claim is not before us. 

A t  t r ial ,  evidence for plaintiff tended to show the following: 
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Plaintiff, a Greensboro resident, flew to New York in July 1972 to 
visit her  son. On her t r ip  she took a n  Arguscamera ,  borrowed from 
her daughter ,  and a package containing three Blue Dot flashcubes. 
The flashcubes were purchased for $ 3 8  from defendant approxi- 
mately two days prior to her depar ture  for New York. The package 
was sealed with tape. Plaintiff carr ied the package of flashcubes to 
New York in her purse. 

Approximately one week after  her  arr ival  in New York, on 21 
July 1972, plaintiff used the camera and flashcubes to take pictures 
of her grandson a t  her son's apartment .  When the package was 
opened, none of the cubes appeared to be damaged or  broken and 
"they all looked the same." Plaintiff placed one cube, containing 
four flashbulbs, on the Argus camera and took four pictures of her 
grandson without incident. She then removed the second flashcube 
and placed it on the camera.  When she pressed the shutter  button, 
the flashcube exploded. The force of the explosion knocked plain- 
tiff's glasses off and the corner of her left eye was badly cut ,  causing 
temporary blindness. Only plaintiff's two-year-old grandson was 
with her when the accident occurred, and it was not until her son 
returned home from work approximately one hour later that she 
was taken to the hospital. 

Plaintiff's injuries required tha t  she be hospitalized for one 
week. After her release from the hospital plaintiff continued to see 
doctors concerning her eye. She was absent from work for three 
weeks due to the injury. The injury has continued to affect her use of 
the eye for reading and it is easily fatigued. 

The carton in which the flashcubes were packaged contained 
the following warning: "CAUTION. Although each bulb is safely 
coated and flashcube provides shield a damaged cube may shatter 
. . . ."The carton also contained the following warranty: "I?any time 
a flashbulb contained in a Sylvania tube (sic) fails to flash, return 
the cube to the address below for a replacement." Plaintiff testified 
that  she had not complained to the manufacturer about the 
allegedly defective flashcube because her complaint was not that  
the flashcube failed to flash, but  rather  that  it exploded, and the 
carton contained no instructions for notification in the event of 
explosion. 

A t  the close of plaintiff's evidence defendant moved for a 
directed verdict pursuant to Rule 50, N.C. Rules of Civil Procedure. 
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Judge  Collier granted defendant's motion and plaintiff's action was 
dismissed with prejudice. 

On appeal,  the Court of Appeals unanimously reversed the 
action of the trial court and held tha t  plaintiff's evidence made out  a 
printa facie case of breach of a n  implied warranty  of merchantabil- 
ity. However, tha t  court found her  evidence insufficient to establish 
her  other claims, and the dismissal of those causes of action was 
affirmed. Defendant petitioned for discretionary review of the 
Court of Appeals' decision. We allowed the petition on 15 August  
1980. 

11. 

Defendant-appellant's main contention in this appeal is tha t  
the Court of Appeals erred in holding that  plaintiff's evidence was 
sufficient to establish two essential elements of a breach of an  
implied warranty  of merchantability, namely tha t  the alleged 
defect existed a t  the time of the sale of the flashcubes and tha t  the 
alleged defect was the proximate cause of plaintiff's injuries. We 
have carefully examined the Court of Appeals' opinion and the 
hriefs and authorities on these points. We find that  the result 
reached by the Court of Appeals, its reasoning and the legal princi- 
ples enunciated by it to be altogether correct and adopt a s  our own 
that  portion of the Court of Appeals' opinion dealing with the suffi- 
ciency of the evidence to establish a breach of an  implied warranty  
of merchantability. While not presented on this appeal,  we also 
agree  with the Court of Appeals t ha t  plaintiff's evidence was insuf- 
ficient to take the case to the jury on the claims of breach of an  
express warranty,  negligence and strict liability. However, we find 
it necessary to modify tha t  portion of the Court of Appeals'decision 
concerning the buyer's duty  to notify the seller of the breach of 
warranty. 

[ I ]  The Uniform Commercial Code, codified as  Chapter 25 of our 
General Statutes, provides tha t  a buyer who has accepted goods 
must  notify the seller of any breach within a reasonable time: 
"Where a tender has been accepted (a)  the buyer nllrst within a 
reasonable time after he discovers or  should have discovered any 
breach notify the seller of breach o r  be barred f rom nng r ~ m e d y .  . . ." 
G.S. 5 25-2-607(3)(1965)(emphases added). Although neither party 
challenged the timeliness of notification on appeal,  the Court of 
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Appeals considered this requirement. I t  held that  failure to give 
adequate notice is an  affirmative defense which defendant here was 
deemed to have waived because it had not raised the issue. In so 
holding, tha t  court relied on its decision in Reid 1: Eckerd Drugs, 
Inc., 40 N.C. App. 476,485,253 S.E. 2d 344,350, cert. denied, 297 
N.C. 612,257 S.E.  2d 219 (1979). In this portion of its decision, the 
Court of Appeals erred.  

Plaintiff a t  no time prior to the institution of this suit informed 
defendant tha t  the flashcube was defective and had caused injury. 
The filing of the suit and accompanying service upon defendant was 
its first notice of the breach. We disagree with the Court of Appeals 
that  lack of notification is an  affirmative defense and hold that  the 
plaintiff-buyer has the burden of proving compliance with G.S. 
25-2-607(3)(a) in an  action against the immediate seller. 

We think it obvious from the language of the statute that  
seasonable notification is a condition precedent to the plaintiff- 
buyer's recovery. G.S. § 25-2-607(3); accord, e.g., Standard Alliance 
Industries, Inc. I - .  Black Clawson Co., 25 U.C.C. Rep. 65,587 F .  2d 
813 (6th Cir. 1978); Steel & Wire Corp. r. Thyssen Inc., 20 U.C.C. 
Rep. 892 (E.D. Mich. 1976). Thus, the burden of pleading and 
proving tha t  seasonable notification has been given is on the buyer. 
Standard Alliance Industries, Inc. T .  Black Clawson Co., 25 U.C.C. 
Rep. 65,587 F .  2d 813; Eastern A i r  Lines, Inc. z: McDonnell Doug- 
las Corp., 19 U.C.C. Rep. 353,532 F .  2d 957 (5th Cir. 1976); Steel & 
Wire Corp. c. Thyssen Inc., 20 U.C.C. Rep. 892; L.A. Green Seed Co. 
r. Williams, 6 U.C.C. Rep. 105, 246 Ark .  463, 438 S.W. 2d 717 
(1969); General Matters, Inc. zq. Paramount Canning Co., 28 U.C.C. 
Rep. 1031, 382 So. 2d 1262 (Fla.  Dist. Ct. App. 1980); Branden rq .  
Gerbie, 24 U.C.C. Rep. 152,62 Ill. App. 3d 138,379 N.E.  2d 7 (1978). 
Contra, Fischer a. Mead Johnson Laboratories, 12 U.C.C. Rep. 68, 
41 App. Div. 2d 737,341 N.Y.S. 2d 257 (1973) (per  curiam) (notice 
requirement not applicable to retail consumer when claim is for 
personal injury). Without such proof, any action in warranty 
against the seller must  fail. 

[2] Plaintiff's action was dismissed on a directed verdict motion. 
We must,  therefore, consider whether her evidence, taken in the 
most favorable light, e.g., Kelly c. Int'l Harvester Co., 278 N.C. 153, 
179 S .E .  2d 396 (1971), is sufficient to go to the jury on the issue of 
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seasonable notice.' More specifically, the question is whether plain- 
tiff has made a privza facie showing that  the notice given here 
-three years  af ter  discovery of the defect by the filing of a suit for 
breach of warranty  - constitutes notification within a reasonable 
time. 

Whether a p r i m a  f a c i e  showing that  the notice was given 
"within a reasonable time" has been made can be determined only 
by examining the particular facts and circumstances of each case 
and the policies behind the notice requirement. If plaintiff's evi- 
dence shows tha t  the policies behind the requirement have not been 
frustrated and,  instead, have been fulfilled, the evidence is suffi- 
cient to withstand a directed verdict motion. See  J. White & R. 
Summers,  Uniform Commercial Code 5 11-10 (2d ed. 1980). 

Perhaps the most important policy behind the notice require- 
ment  is enabling the seller to make efforts to cure the breach by 
making  adjustments or  replacements in order  to minimize the 
buyer's damages and the seller's liability. White & Summers,  
supra, 5 11-10; see L.A. Creen Seed Co. v. Williams, 6 U.C.C. Rep. 
105, 246 Ark.  463, 438 S.W. 2d 717. This policy obviously has its 
greatest application in commercial settings where there is an  
opportunity to minimize losses. However, in cases where the defec- 
tive goods have caused personal injury, this policy has no applica- 
tion because the damage has already occurred and is irreversible. 

Another policy behind the notice requirement is to afford the 
seller a reasonable opportunity to learn the facts so tha t  he may 
adequately prepare for negotiation and defend himself in a suit. 
White & Summers,  s u p m ,  5 11-10; see, rJ.g., Dold r. Sherow,  220 Kan. 
350, 552 P. 2d 945 (1976); B e r r y  11. G.D. Sear le  & Co., 56 Ill. 2d 548, 
309 N.E. 2d 550 (1974). If a delay operates to deprive the seller of a 
reasonable opportunity to discover facts which might  provide a 
defense or  which might  lessen his liability, thus defeating the policy 
behind the notice requirement, the notice might  be said not to have 
been given within a reasonable time. 

I Whether the notice given was seasonable is a question of fact  and nornlally 
must be determined by the t r ie r  of fact. E.q., L A .  G V ~ V I I  S~o t l  C'o. i , .  Il7i1lini)is. 6 
U.C.C. Rep. 105.246 Ark .  463.438  S.W. 2d 717. The issue becomes a question of law 
only when the facts a r e  undisputed and only one inference can be draivn a s  to the 
reasonableness of the notice. E.q.. Str~c,l & Ll'irt, (.'orp. 1 . .  Thgssr'u Iiic.. 20 U.C.C. Rep. 
892. 
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The least compelling policy behind the requirement is the 
same as the policy underlying statutes of limitation: to provide a 
seller with a terminal point in time for liability. L.A. Greet1 Seed Co. 
I ? .  W i l l i a n l s ,  6 U.C.C. Rep. 105, 246 Ark. 463, 438 S.W. 2d 717; 
White & Summers,  s u p r a ,  5 11-10. This policy seems the least 
compelling because a "reasonable time" is not a point which can 
accurately be predicted and because the statute of limitations 
reflects the legislature's judgment a s  to how long the seller should 
be subject to suit. This third policy u7ill rarely provide a reason for 
holding that  notice has not been seasonably given. 

Equally a s  germane as the above policies is the proposition 
tha t"  '[a] reasonable time' for notification from a retail consumer is 
to be judged by different s tandards  so that  in his case i t  will be 
extended, for the rule of requir ing notification is designed to defeat 
c o n ~ m e r c i a l  bad  f a i t h ,  not to deprive a good faith consumer of his 
remedy." G.S. 5 25-2-607, Official Comment 4 (1965) (emphases 
added). Thus, in determining whether the notice in the case sub  
jltdice was, pr.iwa .facie, seasonable, we x u s t  balance the counter- 
vailing policies of providing the seller an 9pportunity to prepare 
himself for suit against providing an  injured good faith consumer a 
remedy in the courts. 

Although a delay of three years is, undoubt~dly ,  a long time, 
we a re  unable to conclude tha t  i t  is unreasonable as a mat te r  of law 
under the facts of this case. An injured lay consumer has no reason 
to know, until he consults a lawyer, that  under the terms of the 
Uniform Commercial Code he is required to give the seller notice 
that the item sold was not satisfactory. Dean Prosser has aptly 
stated the dilemma facing the courts in applying this rule: 

Both the Sales Act and the Commercial Code contain 
provisions which prevent the buyer from recovering on a 
warranty  unless he gives notice to the seller within a 
reasonable time after  he knows or  should know of the 
breach. As between the immediate parties of the sale, 
this is a sound commercial rule, designed to protect the 
seller against unduly delayed claims for damages. As 
applied to personal injuries, and notice to a remote seller, 
it becomes a booby-trap for the unwary. The injured 
consumer is seldom "steeped in the business practice 
which justifies the rule," and a t  least until he has legal 
advice it will not occur to him to give notice to one with 
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whom he has had no dealings. 

W. Prosser, Law of Torts  $97 a t  655 (4th ed. 1971). Fairness to the 
consumer dictates that  he be given a reasonable time to learn of and 
to comply with this requirement. While three years might  conceiv- 
ably be a p ~ r w  unreasonable delay in a commerical context, differ- 
ing considerations applicable in retail situations may mean that  a 
delay of three years by a consumer in giving notice to a retail seller 
is within the bounds of a reasonable time. 

The record before us discloses tha t  plaintiff is a lay consumer. 
Additionally, the flashcube which exploded and the carton in which 
it was purchased were available as  evidence a t  trial.  Taking these 
facts in the light most favorable to plaintiff, we conclude tha t  
plaintiff has made a prinrcr fctcir showing that  she gave notice 
within a reasonable time and that  her evidence is sufficient to 
withstand defendant's directed verdict motion. When the plaintiff 
is a lay consumer and notification is given to the defendant by the 
filing of an  action within the period of the statute of limitations, and 
when the applicable policies behind the notice requirement have 
been fulfilled, we hold tha t  the plaintiff is entitled to go to the jury 
on the issue of seasonable notice. Defendant may, of course, br ing 
out facts a t  trial that  tend to show plaintiff's "bad faith" or  other 
factors t ha t  would support a finding that notice was not seasonably 
given. 

We note that  plaintiff's complaint nowhere alleges that  ade- 
quate notice has been given. However, this is not fatal to this appeal 
because the provisions of Rule 15, N.C. Rules of Civil Procedure, 
which provide for amendment of pleadings, will be available to 
plaintiff on retrial. 

Accordingly, we modify and affirm the decision of the Court of 
Appeals and remand to tha t  court with instructions to remand to 
the Superior Court, Guilford County, for further  proceedings con- 
sistent with this opinion. 

Modified and affirmed. 

Justice MEYER took no pa r t  in the consideration or  decision of 
this case. 
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STATE O F  NORTH CAROLINA v. Z E B E D E E  MILBY, STATE O F  NORTH 
CAROLINA v .  CHARLES LINWOOD BOYD 

No. 134 

(Filed 27 January  1981) 

Cr iminal  L a w  8 42.4; Robbery  § 3.2- a r m e d  robbe ry  - g u n s  t aken  f r o m  
de fendan t s  five w e e k s  l a t e r  - connection wi th  c r i m e  

In a prosecution for armed robbery, the Courtof Appealserred in determin- 
ing that  the admission of handguns taken from defendants five weeks after the 
crime with which they were charged was prejudicial e r ror ,  since the Court of 
Appeals held that  there was no evidence to connect guns  to the robbery for which 
defendants were being tr ied,  bu t (1 )  on the basis of the record before the Court ,  it 
was unable to conclude that  the admission of the exhibits by the trial court was in 
fact e r ror ,  as  the exhibits in question were not placed before the Court for its 
examination, nor was there any stipulation placed in the record which ~vould 
serve to describe the exhibits; and (2) even if  the exhibits were erroneously 
admitted,  defendants were not prejudiced by their  admission into evidence, a s  
several witnesses positively identified defendantsas the persons who perpetrated 
the robbery. 

Justice M ~ y ~ R d i d  not participate in the consideration or decision of this case. 

ON discretionary review of the decision of the North Carolina 
Court of Appeals reported a t  47 N.C. App. 669, 267 S.E.2d 594 
(1980), reversing the judgment of Tillery, J., entered a t  the 8 
October 1979 Criminal Session of VANCE Superior Court. 

Upon pleas of not guilty defendants were tried on bills of indict- 
ment proper in form which charged them with the cr ime of armed 
robbery. 

At trial,  the evidence for the state tended to show that: 

On 21 April 1979, the A & P Food Store on North Garnett 
Street in Henderson, North Carolina, was robbed by two men. At 
approximately 9:35 p.m. on that  day, Ms. Juani ta  Fuller ,  an 
employee of the store, was working in the store's office. The office 
was located a t  the front of the store on the left-hand side. From her 
position in the office, Ms. Fuller had a view of the various checkout 
lanes a t  the front of the store. At  the time in question, registers two 
and three were in operation. As Ms. Fuller opened the office safe to 
deposit some of the day's receipts, she heard the office door slam. 
She turned around and saw defendant Charles Boyd entering the 
office. Defendant Boyd was carrying a yellow bucket in his r ight  
hand and a pistol in his left hand. At the time she first saw him, 
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Boyd was approximately four feet away from her. After he entered 
the office, Boyd went to the opened safe and began filling the bucket 
with money. 

As Boyd went about the task of emptying the safe, defendant 
Zebedee Milby was standing near the second cash register and was 
pointing a gun a t  Mark Lassiter,  co-manager of the store, and Dick 
Twisdale, an  employee of the store who was operating the particu- 
lar  register. Milby had ordered Lassiter and Twisdale to lie upon 
the floor. 

After a short period of time, Boyd completed filling the bucket 
ivith money. He then ordered Ms. Fuller  to bring him a brown 
paper grocery bag. She complied with the order, and Boyd con- 
tinued to empty the safe. After depleting the safe, Boyd picked up  
the bucket and the bag  and proceeded to leave the office. As he did, 
ho~vever. the brown bag began to tear  apar t ,  and two smaller bags 
inside fell out onto the floor. Boyd called out to his companion for 
help. Milby moved to the office where Ms. Fuller  handed him the 
two bags ~vh ich  had fallen out as  he pointed a pistol a t  her. The two 
defendants then made their pet away, carrying with them approx- 
imately $5,000. 

Defendants presented evidence, including their own testi- 
mony, ~vh ich  tended to establish alibis to the effect that  a t  the time 
of the robbery of the grocery store in Henderson, both of them were 
in Richmond, Virginia. In particular,  defendant Boyd was a t  his 
home in Richmond \vith his wife until approximately 9:45 on the 
etrening of 21 April 1979. Until approximately 9:30 that  evening, 
Boyd and his wife had been entertaining guests in their home. T ~ v o  
of these guests. John Boyd, defendants's brother, and Garland Le- 
grand,  a friend of defendant's, testified that  they had been a t  
defendant's house ~ v i t h  their wives drinking alcoholic beverages 
and playing cards. After the guests left, defendant Boyd drove to 
Henderson to visit a friend he had met  four weeks earlier in Rich- 
mond, arr iving in North Carolina a t  approximately 11:30 p.m. 
Unable to find his friend, defendant Boyd drove to a nightclub in 
Warren County. He left the establishment between 1:30 and 2:00 on 
the morning of 22 April 1979 and drove back to Richmond. 

Defendant Milbg testified in his o\vn behalf. A resident of 
Richmond, Milby had previously been employed with Boyd a t  a 
construction company. According to his testimony, Milby spent the 
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date of 21 April 1979 in Richmond with his stepfather, mother and a 
sister. 

Both defendants were found guilty as  charged. Each defend- 
an t  received a sentence of twenty to twenty-five years imprison- 
ment. 

The Court of Appealsgranted defendants a new trial,  conclud- 
ing that  the trial court had erroneously admitted into evidence two 
handguns which had been seized from defendants a t  the time of 
their arrest .  The state's petition for discretionary review pursuant 
to G.S. 5 7A-31 was allowed by this court on 16 September 1980. 

At torney  Genrrcrl R u f u s  L. E d m i s t e n ,  b y  Ass i s tan t  Attorney 
Ger~erul  L w i e t l  Capone  III,  .for fhc  State.  

George T. Blackbzcrrl 11 for. d ~ f e t d a n t  Charles  Lirl~c'ood Boyd.  

L i ) twood T. Peoples.for dqferldarlt Zebedee Milby.  

BRITT, Justice. 

Because of defendants' failure to preserve for our review the 
other assignments of e r ro r  which they presented to the Court of 
Appeals by bringing them forward in their new briefs, see N.C. R. 
App. P .  16, only one question is properly before this court for our 
consideration: Did the Court of Appeals commit e r ror  in awarding 
defendants new trials because of the introduction into evidence by 
the state of two handguns which had been seized a t  the time of their 
arrest?  We conclude tha t  the Court of Appeals was in e r ror ,  and,  
accordingly, we reverse its decision. 

The handguns in question were seized from defendants on the 
evening of 26 May 1979 when they were arrested. On that  date, the 
Henderson Police Department received a communication from the 
Richmond Police Department through the Police Information 
Network (P IN)  to the effect tha t  defendant Boyd and a companion 
had left Richmond in a Ford Pinto bearing Virginia license plate 
number JGD 732. The message indicated that  both individuals 
were armed.  The dispatch also advised that  the license plate was 
invalid because the vehicle to which it had been issued had been 
given a new license plate, suggesting that  the particular license 
plate had been stolen or lost. 

When the message was received in Henderson, elementsof the 
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State Highway Patrol,  the Henderson Police Department ,  and the 
Vance County Sheriff's Department  were posted along Interstate 
Highway 85 for the purpose of intercepting the vehicle. 

Late in the evening of 26 May, Officer C. G. Todd of the State  
Highway Patrol stopped a ca r  meeting the description contained in 
the P IN dispatch on Norlina Road across from an A.B.C. store. 
Defendant Boyd was driving the Pinto, and defendant Milby was 
seated in the passenger seat.  After repeated requests, defendants 
removed themselves from the automobile. When defendant Milby 
got out of the car ,  Officer J. W. Pra ther  of the Vance County 
Sheriff's Department, who had arrived on the scene in the interim, 
observed a .22 caliber pistol lying on the seat upon which defendant 
Milby had been riding. This pistol was later offered by the state a s  
exhibit number 2.  At  approximately the same time, defendant 
Boyd was searched, and a .32 caliber pistol was seized which was 
later offered by the state as  exhibit number 1. 

During her  direct examination, Ms. Fuller  testified a t  length 
concerning the conduct of defendants dur ing  the course of the 
robbery. In the course of describing the exit of defendant Boyd from 
the store's office after he had emptied the safe, Ms. Fuller  testified 
that  

I didn't t ry  to stop him because of company policy. He 
star ted out the door. I looked a t  his face. I closely 
observed it. I could see where the gun was a t  that  time. 
He never took the gun off of me the whole time. I can 
describe that  gun. I t  was a long, narrow gun. I t  was sort 
of a brass look. As he left, the brown bag tore and two 
bags inside fell out. He went out to Zeb on the floor and 
told him to come back for the two bags of money. 

Zeb came to the office. He stood about five feet from me 
and pointed a gun a t  me. The  gun was the same kind a s  
the other one. He told me to hand him the money bags. I 
handed him the bags. 

I t  will be observed that  not only did Ms. Fuller describe the pistol 
used by defendant Boyd while he was in the store's office but  also 
tha t  she tied its description in with that  of defendant Milby's gun. I t  
was the alleged disparity between Ms. Fuller's testimony and the 
state's offer of proof in the introduction of state's exhibits one and 
two which constituted the basis for the award of a new trial by the 



N.C.] FALL TERM 1980 141 

State v. Milby and State v. Boyd 

Court of Appeals. 

At  no t ime did the s tate  connect the pistols which were seized 
from defendants a t  the time of their arrest  and subsequently intro- 
duced as exhibits one and two with the pistols which had been 
utilized in the robbery of the grocery store. Nor was there any 
testimony to the effect tha t  the exhibits were similar to those actu- 
ally employed by defendants. The Court of Appeals concluded that  
the admission into evidence of these handguns was prejudicial 
e r ror  because there was no evidence that  either gun matched the 
description given by Ms. Fuller.  State I - .  Milby & Boyd, 47 N.C. 
App. a t  671, 267 S.E.2d a t  595. We hold that  the Court of Appeals 
was in error  for two reasons. 

First ,  on the basis of the record which is before us, we a re  
unable to conclude that  the admission of the exhibits by the trial 
court was in fact error .  The exhibits in question have not been 
placed before this court for its examination. Nor has there been any 
stipulation placed in the record which would serve to describe the 
exhibits for us. In other words, we a re  unable to determine tha t  
there was indeed a discrepancy between the weapons which were 
used in the commission of the armed robbery and the exhibits about 
which defendants now complain. 

A ruling of the trial court on an  evidentiary point is presump- 
tively correct, and counsel asserting prejudicial e r ror  must demon- 
s trate  that  the particular ruling was in fact incorrect. See generally 
1 Stansbury's North Carolina Evidence 5 27 (Brandis  Rev. 1973). 
Where the matter  complained of does not appear  of record, appel- 
lant has failed to make the irregularity manifest and it will not be 
considered as a basis for prejudicial error. E.g., State 1'. Hilton, 271 
N.C. 456,156 S.E.2d 833 (1967); State 1: Duncan, 270 N . C .  241,154 
S.E.2d 53 (1967). I t  is the duty of a n  appellant to see tha t  the record 
on appeal is properly made up and transmitted to the appellate 
court. State v. Atkinson, 275 N.C. 288,167 S.E. 2d 241 (1969). While 
it is t rue tha t  defendants asserted in their brief before the Court of 
Appeals tha t  the exhibits a re  short, dark-barreled pistols, no des- 
cription of the exhibits is par t  of the record, nor a re  the exhibits 
filed with our clerk. I t  is our conclusion that  the admission of an  
exhibit cannot be held to be prejudicial e r ror  when the exhibit 
complained of or a description of same, does not appear  of record in 
some fashion. Compare Comolidated Vending Co. 1: Turner. 267 
N.C. 576,148 S.E.2d 531 (1966); Cudmrth 1. .  Reaerl~e Life Irlszrrai~ce 
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('0.. 243 N.C. 58-1, 91 S.E.2d 580 (1956); scic trlso Stcrfc 1 , .  So))~rtcl, 27 
N.C. App. 562, 219 S.E.2d 526 (1975). 

Second, even assuming (riy/rct/tlo that  the exhibits were admit- 
ted erroneously, we a re  unable to conclude tha t  defendants were 
prejudiced by their admission into evidence. Ms. Fuller and Mr. 
T~visda le  positively identified defendant Boyd as being the robber 
who was in the store's office emptying the safe. Defendant Milby 
ivas identified by all three of the state's witnesses as  being the 
robber who was positioned a t  the second checkout stand a t  the front 
of the store. There was no hesitancy or equivocation on the par t  of 
the state's witnesses in making these identifications. 

I t  is well-established tha t  the burden is on the appellant not 
only to show er ror  but  also to show that  he suffered prejudice as  a 
result of the error .  E.g., Stcrtc /$. Chtrp))~tt H ,  294 N.C. 407,241 S.E.2d 
667 (1978). The test for prejudicial e r ror  is whether there is a 
reasonable possibility tha t  the evidence complained of contributed 
to the conviction. G.S. 5 15A-1343 (1978). not whether the appellate 
court is able to conclude beyond a reasonable doubt that  the evi- 
dence was harmless to the r ights  of a defendant. The latter stand- 
a rd  is appropriately invoked only in matters  of constitutional di- 
mension. Stcrtc 1> .  Hotrrtl & J o ~ c ~ s ,  285 N.C.  167, 203 S.E.2d 826 
(1974). In view of the overwhelming evidence which was presented 
by the state, a s  well as  the quality of the evidence, we conclude that 
there is no reasonable possibility tha t  the verdicts returned by the 
jury were affected by the introduction of the handguns in question. 

The decision of the Court of Appeals is 

Reversed. 

Justice MEYER did not participate in the consideration or 
decision of this case. 

STATE O F  NORTH CAROLINA v .  NOEL S H A N E  H A R R E N  

No. 120 

(Filed 27 January 1981) 

1 .  Criminal Law 91- speedy trial act - calculation of time excluded for 
mental examination 
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In calculating the time to be excluded for a mental examination of defendant 
in computing the time within which the trial of defendant must begin under the 
speedy trial statutes, the first  day of the applicable period should beexcluded and 
the last day of the period should be included. 

2. Cr imina l  L a w  91- speedy t r i a l  a c t  - exc ludab le  de l ay  f o r  men ta l  exami -  
nation of d e f e n d a n t  

In calculating the time within which a criminal trial must begin under the 
speedy trial act, the excludable delay permitted by G.S. 15A-70l(b)(l)(a) for a 
mental examination of defendant runs from the date of entry of the order of 
commitment to the date the report  of the mental examination becomes available 
to both defendant and the State. 

3. Criminal  L a w  66.4- tenta t ive  l ineup identification - admissibility 
A rape victim's testimony concerning her pretrial lineup identification of 

defendant and the testimony of a police officer who corroborated that  testimony 
was not rendered inadmissible because the victim's identification of defendantat  
the lineup was tentative, since the tentative nature of the lineup identification 
\vent only to the weightthatthe jury might place upon it and notto its admissibility. 

4. B u r g l a r y  a n d  Un lawfu l  B r e a k i n g s s  5.1;  R a p e  § 5- identification testimony 
- f i nge rp r in t s  - sufficiency of evidence  of b u r g l a r y  a n d  r a p e  

An 11 year old rape victim's tentative identification of defendant as  her 
assailant and exper t  testimony tha t  f ingerprints lifted from the inside f rame of 
the bedroom \vindow where the victim's assailant entered matched defendant's 
f ingerprints were sufficient to be submitted to the jury on issues of defendant's 
guil t  of f irst  degree burglary and first  degree rape. 

Justice MEYER did not participate in t h e  consideration o r  decision of this case. 

APPEAL by defendant from Guines, J., 31 March 1980 Crimi- 
nal Session of MECKLENBURG County Superior Court. 

Defendant was charged in separate bills of indictment with 
first-degree burglary and with the first-degree rape of a child 
under twelve yearsold. The trial court consolidated the charges for 
trial, and defendant entered a plea of not guilty to each charge. 

The State's evidence tended to show that  on the night of 18 July 
1979, Peyton Elam,  11, was awakened by a man in her bedroom. 
Miss Elam testified that  she first saw the man beside her bed 
pulling his pants down. The man put a pillow over her face, prevent- 
ing her from either seeing him well or screaming, got on top of her 
and had intercourse with her. 

The prosecuting witness testified that  her assailant was a 
white man with short hair.  His body was medium and his stomach 
was "kind of big." She had never seen the man before. She stated 
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that  there was enough light from a street lamp for her to see the 
things she had described about the man. The man left the bedroom 
through a window. After he left, the child went to her mother's 
room to tell her  what  had happened. Her  mother called the police. 
The prosecuting witness testified tha t  she had never had inter- 
course before tha t  night. Other State  witnesses corroborated her  
testimony by testifying to statements previously made by her. 

The trial court allowed defendant's motion to suppress an  
in-court identification by Miss Elam.  However, over defendant's 
objection and,  af ter  a 19oir d i r e  hearing, the t r ial  court permitted 
the victim to testify concerning an  out-of-court lineup identification 
of defendant. A police officer corroborated Miss Elam's account of 
the lineup. A f ingerprint  expert  also testified tha t  two fingerprints 
on the inside f rame of the bedroom window where the entry occur- 
red matched defendant's fingerprints. 

The defendant did not present any evidence. 

The jury returned a verdict of guilty to each of the charges. 
The judge consolidated the cases for judgment and sentenced de- 
fendant to life imprisonment. Defendant appealed to this Court a s  a 
matter  of right pursuant to G.S. 7A-27(a). 

Rt(.ftts L. Eilrrtistrrt, Attor)le!j Gerwr-a/, b y  Thorrtns H. Dnllis, 
Jr., Ass i s tn  tit A ttorrlr~!~ Gerterrr I ,  .for the State.  

BRANCH, Chief Justice. 

Defendant first assigns as  e r ror  the failure of the trial court to 
g ran t  his motion to dismiss because of violation of his statutory 
r ight  to a speedy trial. The applicable section of the speedy trial act,  
G.S .  15A-701(b)(l)(a) provides: 

(b)  The following periods shall be excluded in comput- 
ing the time within which the trial of the criminal offense 
must begin: 

(1) Any period of delay resulting f r o m .  . . proceedings 
c o n c e r n i n g  t h e  d e f e n d a n t  i n c l u d i n g  . . . 

(a )  A . . . mental examination of the defendant . . . 

The following dates a r e  important in deciding whether exclud- 
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able defense delays reduce the total passage of time from indict- 
ment to date of trial to less than 120 days: 

27 August 1979 - Indictment handed down. 

25 September 1979 - Order for mental examination of 
defendant. 

5 October 1979 - Defendant taken to hospital for examination. 
19 October 1979 - Defendant returned to jail from hospital. 

26 October 1979 - Defense continuance granted until 2 
November 1979. 

1 November 1979 - Clerk notified District Attorney that  
mental examination report was in clerk's office. 

25 January  1980 - Defense continuance granted until 4 Feb- 
ruary  1980. 

At the hearing held on 7 February  1980, Judge  Gaines found 
tha t  af ter  deducting the net excludable delay only 119 days had 
elapsed between the return of the indictment and the commence- 
ment of the trial. 

The key to the question presented by this assignment of error  
lies in the determination of the correct time to be excluded for the 
mental examination. I t  was stipulated that  165 days had elapsed 
between the bringing of the indictment and the date tha t  the case 
was called for trial.  Both defendant and the State  in their computa- 
tion of time elapsed used nine days as  the net excludabIe delay for 
continuances granted to defendant. 

[ I ]  Defendant argues that  we should adopt the time rule which 
excludes the first day of any  legal period and includes the last day in 
calculating the t ime period. We agree. This rule is consistent with 
our civil rule. G.S. 1A-1, Rule ti(a). We see no reason why this well- 
recognized rule should not be employed in criminal cases. 

[2] Defendant argues tha t  the time to be excluded for the mental 
examination should run from 25 September 1975 (date of the order  
authorizing the mental examination) to 19 October 1979 (date of 
defendant's return from hospital custody to jail custody). Using this 
approach, there would have been 24 days excludable by reason of 
the mental examination and 9 days net excludable delay because of 
continuances granted defendant. When computed in accordance 
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with the rules set forth above, 132 days would have elapsed between 
the return of the indictment and the date defendant was brought to 
trial.  Defendant therefore contends that  his case should have been 
dismissed pursuant to the provisions of G.S. 15A-703. 

The record does not disclose the method of computation used 
by the trial judge. However, the result reached by him indicates 
tha t  he determined the time continued to run until the date that  
both defendant and the State  had access to the report of the mental 
examination. Thus, Judge  Gaines' computation included nine days 
net excludable delay by reason of continuances for defendant and 
37 days excludable delay due  to the mental examination. The dif- 
ference between the sum of the excludable delays found by Judge  
Gaines and the time stipulated to have elapsed (165 days) was 119 
days and within the statutory limitation. 

In our opinion, the broad language of G.S. 15A-701(b)(l)(a) 
does not restrict the excludable period to the period of time a person 
is actually in custody of the hospital. Indeed, defendant does not 
contend tha t  such a restrictive meaning was intended by the Legis- 
lature. This  is evidenced by inclusion in his calculation of the time 
period which elapsed after  the order  was entered but  before he was 
delivered to the custody of the hospital. However, he arbitrarily 
used the date he was released from hospital custody and placed in 
jail custody as the cutoff period for the period of excludable delay 
because of his mental examination. We a re  of the opinion tha t  the 
same rationale which supports excluding the period between the 
order  and the transportation of defendant to the hospital also sup- 
ports the exclusion of the time period between the return of defend- 
an t  to jail and the date the mental examination report is available to 
the parties. The rationale for exclusion of the time between the 
order  and transportation of defendant to the hospital is that  the 
State  cannot bring the defendant to trial during this time period 
because to do so would deprive him of the benefit of the mental 
examination. This rationale applies equally to the time between 
defendant's return from the hospital and the date of the availability 
of the mental examination. The State could not properly bring 
defendant to trial dur ing  this time period, for to do so would sim- 
ilarly deprive him of the benefit of the mental examination. We 
therefore hold that  the excludable delay due to a mental examina- 
tion of a defendant runs from the date of entry of the order of 
committment to the da te  the report becomes available to both de- 
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fendant and the State. 

We note tha t  in oral argument before this Court, defendant's 
counsel contended that  the report was available to both defendant 
and the State  much earlier than the notice from the Clerk of the 
Superior Court indicates. We a re  unable to find substantiation for 
this a rgument  in the record. Our  examination of the record dis- 
closes that  the only evidence concerning the availability of the 
report  is the notice from the Clerk's office. We do not decide tha t  
this is the only type of evidence which can be introduced to show the 
availability of the report. We only conclude that,  since the Clerk's 
report was the only evidence of the availability of the report, this 
evidence is determinative. 

We therefore hold that  the trial judge properly denied defend- 
ant's motion to dismiss. 

[3] Defendant consolidates his second and third assignments of 
e r ror  for argument.  He challenges the admissibility of the testi- 
mony of the prosecuting witness concerning her  pretrial lineup 
identification of defendant and the testimony of a police officer who 
corroborated that  testimony. 

Before trial defendant moved to suppress the in-court identifi- 
cation of defendant by the prosecuting witness. At  a hearing on this 
motion, the court heard testimony concerning the circumstances 
surrounding the prosecuting witness's observation of defendant a t  
the time of the burglary and rape. The testimony offered was 
consistent with that  set forth in our statement of facts. 

After finding facts, the court concluded that  the identification 
was not independent of the pretrial identification and allowed 
defendant's motion to suppress the in-court identification. We note 
that  the findings of fact that  supported the ruling were unchal- 
lenged. 

At t r ial ,  when it appeared that  the State  was about to offer 
evidence of the pretrial lineup procedures, defense counsel objected 
and the court excused the jury and conducted a roir d i r e  hearing 
concerning the admissibility of that  evidence. The testimony 
offered on 13oir dire tended to show that  on 26 August 1979, police 
held a lineup a t  the Mecklenburg County Law Enforcement Center. 
Defendant was represented by counsel a t  the lineup. Members of 
the public defender's office and defendant himself chose the six 
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men who participated in the lineup. Defendant's former attorney, 
who represented him a t  the lineup, testified tha t  he could not recall 
anything suggestive about the lineup procedure. According to con- 
temporary notes he made  a t  the lineup, the former defense lawyer 
reconstructed the following colloquy which occurred between the 
assistant district attorney directing the lineup and Miss Elam a t  
the lineup: 

ASSISTANT DISTRICT ATTORNEY: Can you iden- 
tify anyone as the person who was in your home or  broke 
into your home? 

MISS ELAM: I a m  not sure but  I think it's No. 2. 

ASSISTANT DISTRICT ATTORNEY: Are you sure or  
not? 

MISS ELAM: Kind of in-between. 

The  defendant was in position number two in the lineup. 

After finding facts, including a finding tha t  there was nothing 
impermissibly suggestive about the pretrial procedure, Judge  
Gaines overruled defendant's objection. Over defendant's objection, 
the Sta te  then offered evidence before the jury concerning the 
pretrial lineup procedure. 

A t  trial and before this Court,  defendant has argued tha t  the 
tentative nature of the prosecuting witness's identification a t  the 
lineup required the suppression of this testimony under the "total- 
ity of the circumstances" test in Nril  I ? .  Biggrrs, 409 U.S. 188, 93 
S.Ct. 375, 34 L.Ed. 2d 401 (1972). The test set forth in that  case is 
whether under the "totality of the circumstances" the in-court iden- 
tification was reliable even though the confrontation procedure was 
impermissibly suggestive. 

Defendant's reliance on Nril  I ? .  Biggers, supra,  is misplaced. In 
Manson P. Bmi thwa i t e ,  432 U.S. 98 ,97  S.Ct. 2243,53 L.Ed. 2d 140 
(19771, the United States Supreme Court recognized that  a chal- 
lenge to the admissibility of identification testimony requires (1) an 
impermissibly suggestive procedure and,  if one is found, then (2) 
consideration of the Ncjil I :  Riggrra factors to determine whether 
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the taint  is purged.lSee also State zq. Headen, 295 N.C. 437,245 S.E. 
2d 706 (1978). 

Here defendant has not demonstrated the existence of the first 
requirement as  set forth in Manson zq. Braithwaite, supra ,  because 
nothing in the record supports a finding that  the pretrial procedure 
was impermissibly suggestive. Neither does the suppression of the 
in-court identification affect the pretrial procedure. The only vice 
in the challenged identification is that  it was tentative. The identi- 
fication, however, was relevant and its tentative nature went to the 
weight t ha t  the jury might  place upon it and not to its admissibility. 
The trial judge correctly admitted the testimony of the prosecuting 
witness concerning the pretrial lineup procedure and properly 
admitted the testimony offered in corroboration. 

[4] Defendant next assigns as  e r ror  the trial judge's denial of his 
motion for nonsuit. Relying on State c. Clyburn, 273 N.C. 284, 159 
S.E. 2d 868 (1968), he argues that  the equivocal identification tes- 
timony was not sufficient to car ry  the case to the jury. Clyburn is 
distinguishable from the case before us. In Clyburn the o d y  evi- 
dence linking the defendant to the crime was the testimony of an  
eyewitness. That  witness testified that  he could notUhonestly s ay . .  ." 
that  defendant was one of the men who consulted him. In the case 
sub j z d i c e ,  Miss Elam's tentative identification of defendant is not 
the only evidence linking defendant to the crime. Here, a finger- 
print  expert  testified that  fingerprints lifted from the inside frame 
of the bedroom window where the victim's assailant entered 
matched defendant's fingerprints. According to the officer who 
found the prints, they could have been no older than ten to fourteen 
hours. We hold tha t  when considered in the light most favorable to 
the State, as  we must,  the combination of the identification testi- 
mony and the fingerprint evidence was sufficient to repel defend- 
ant's motion for judgment of nonsuit. 

Finally, defendant assigns a s  e r ror  the admission into evi- 
dence of the testimony of Officer C. H. Van Hoy concerning his 
prearrest investigation. 

I The factors cited in ,\'r.il r .  Biggc,rs, s ~ c p t ~ ~ ,  a re  (1) the opportunity of the 
w ~ t n e s s  to view the criminal a t  the t ime of the crime, (2) the witness's degree of 
attention, (3) the accuracy of the witness's prior description of the criminal, (4 )  the 
level of certainty demonstrated by the witnessat the confrontation, and ( 5 )  the length 
of time between the crime and the confrontation. 
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This assignment of e r ro r  does not conform to the requirements 
of Rule 10(c) in t ha t  it is not confined to a single issue of law. Stcrtc 1 , .  

Kirb!j, 276 N.C. 123, 171 S .E.  2d 416 (1970). However, we have 
carefully examined every a rgument  properly supported by excep- 
tion and find tha t  even if the questioned evidence were inadmissi- 
ble, defendant has failed to car ry  the burden of showing tha t  had 
the challenged evidence been excluded a different result would 
have been reached. G.S. 15A-1443(a). Sftrtr r. Hlctlso~. 295 N.C. 427, 
245 S.E. 2d 686 (1978). This assignment of e r ror  is overruled. 

We have carefully examined this ent ire  record and find tha t  
defendant has been accorded a fair  trial free of prejudicial error .  

No er ror  

Justice M E Y E R  did not participate in the consideration or 
decision of this case. 

B E T T Y  D. L O V E L L .  P I A I N T I F F '  v R O W A N  M U T U A L  F I R E  I N S U R A N C E  
C O M P A N Y  A X D  G R A H A M  M. CARLTON.  SI . I?STITITTKI)TRL~STE~: .  D E F E S ~ ~  
A N T S  A N ~ R O W A N  M U T U A L  F I R E  I N S U R A N C E  C O M P A N Y .  T H I K I I - P A R T Y  
P I A I N T I F F  v R O R E R T  J. L O V E L L .  THIKI)-P.-\KI.Y DE:FESI).-\NT 

No. 35 

(F i led  27 J a n u a r y  1981) 

Husband and Wife # 15; Insurance 5 s  121, 134- entirety property - inten- 
tional burning by husband - right of innocent wife to recover fire insur- 
ance proceeds 

An innocent wife c a n  recover u n d e r  a n  insurance policy issued to h e r  hus- 
band ,  which insuresproper tyowned by them a s  tenants  by the  entirety.  when the  
loss by f i re  resulted f rom intentional burn ing  of property by the  husband.  

Just ice Mi . :~~:ndid  not part icipate in theconsiderat ion or  decision of this  case. 

APPEAL of r igh t  by plaintiff from decision of the Court of 
Appeals (Mor.r.is, C.J., Parh-el-, J., concurring, Hill, J., dissenting) 
reported a t  46 N.C. App.  150.264 S.E.2d 743 (1980), aff i rming the 
entry of summary  judgment for defendant insurance company by 
Htr itxto)r. J . ,  entered 6 March 1979 in R ~ W A N  Superior Court. 

In this proceeding, plaintiff seeks t.o recover from defendant 
insurance company the value of her interest in realty she held with 
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her husband as tenants by the entirety. 

By her complaint, plaintiff alleges that  she and her husband 
owned certain real estate in Rowan County as  tenants by the 
entirety. The house located on the property was insured by Rowan 
Mutual F i r e  Insurance Company for $27,000. The contents of the 
house were insured by the same policy for $3,000. On 24 September 
1978, the husband intentionally set fire to the house, destroying it 
and its contents. 

At  the time of the fire, plaintiff and her husband were indebt- 
ed to Citizens Savings and Loan Association, on a note secured by a 
deed of t rus t  on the property, in the amount of $15,103.75. Plaintiff 
and husband were likewise indebted to North Carolina National 
Bank in the amount of $4,331.20, That  debt was also evidenced by a 
note secured by a deed of t rust .  The insurance policy contained a 
loss payable clause in favor of both Citizens Savings and Loan Asso- 
ciation and North Carolina National Bank. Shortly after the fire, 
the defendant insurance company paid the balance due on both 
notes, receiving an  assignment of each note and deed of trust.  

Graham M. Carlton was substituted as  trustee for the cc&zli in 
the Citizens Savings and Loan deed of t rus t  and,  on 8 December 
1978, began foreclosure proceedings on the property. Disburse- 
ment of any proceeds of foreclosure was enjoined by Judge  Hairston 
on 2 February  1979, pending a determination as to the proper party 
to receive the proceeds. 

Plaintiff's husband pleaded guilty to felonious burning of a 
dwelling house. a violation of G.S. 14-65. By judgment entered 13  
February  1979, he was placed on probation for five years and 
ordered to pay to the clerk of court $9,000 as restitution. 

Plaintiff says tha t  because the property was owned by the 
entirety and her husband was solely responsible for its burning, she 
is entitled to recover $10,565 from the defendants. That  figure 
represents the extent of the policy's coverage, minus the sums paid 
by the insurance company to extinguish the two notes held by the 
banks, as discussed above. Plaintiff also seeks payment to her of all 
proceeds from the foreclosure sale, and punitive damages. 

Other relevant facts will be discussed in the opinion. 
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Carl ton,  Rhodes a n d  Wal lace  b y  G r a h a m  M. Carl ton for  defend- 
arzt appellees. 

HUSKINS,  Justice: 

As the Court of Appeals recognized, this case presents a ques- 
tion of first impression in this State. Simply stated, the issue here is 
whether the innocent wife can recover under an  insurance policy 
issued to her  husband, which insures property owned by them as  
tenants by the entirety, when the loss by fire resulted from inten- 
tional burning of the property by the husband. Relying mainly on 
the special incidents of a tenancy by the entirety, the Court of 
Appeals held the wife's recovery barred by the actions of her hus- 
band. We reverse. Proper application of the more relevant rules of 
insurance and contract law leads us  to the opposite result. Accord- 
ingly, we hold tha t  the wife is entitled to recover from defendant 
insurance company. 

In reaching that  result, we have carefully reviewed the appli- 
cable case law from other jurisdictions. See Annot. 24 A.L.R.3d 450 
(1969). 

The leading case allowing recovery to the wife' is Howell P. 

Oh io  C a s u a l t y  I n m r a n c e  Companiy,  124 N.J.  Super.  414,307 A.2d 
142 (l973), aff'd 130 N.J. Super.  350,327 A.2d 240(App. Div. 1974)." 
In Howel l ,  the defendant insurance company similarly sought to 
avoid the claim of a n  innocent wife ar is ing out of her husband's 
intentional burning  of the entirety property. The trial court consi- 
dered the traditional concept of "oneness" of husband and wife 
when holding property by the entirety, but  held tha t  even if the 
realty was owned jointly, contract r ights  ar is ing under the fire 
insurance policy entered into by husband and wife could not be said 

The innocent spouse was also allowed to recover in Hosr!! i s .  Svihc~ls Hi.icc.t, 
G i ~ ~ i c p  Soictl~ ('tridiietr Iiisccm,~c.(,C'o.. 363 So.2d 751 (Ala.  1978); A r c i o - O ~ c ~ ~ ~ c ~ ~ ~ s  I~s ic , . -  
t r i i w  Co. 1 % .  E d d i n q c . ~ .  366 So.2d 123(Fla.  App. 1979); Eco,lor)l!jFiiv n i d  Ctrsrerrlt!/ Co. 
1%. Il'nri.cri. 28 Ill. Dec. 194, 390 N.E.2d 361 (Ill. App. 1979); H i l d r h r n ~ l d  1 % .  Hol!/okcj 
.W~tiltn/ F i w  I ~ , s i c m ~ c . r '  Co.. 386 A.2d 329(Me. 1978); and l4'iritc.r i 3 .  Artt in  C'trsicnIt!/ 
trirtf Siri.rt!/ Co.. 409 N.Y.S.2d 85 (S.Ct. 1978). 

"he lower court  in Hoir*c.ll allowed recovery to the wife because it viewed the 
contract policy a s  several, not joint. On appeal the judgment was affirmed on tha t  
and an additional ground equally applicable here: that  the f raud,  i . r . .  the arson, Lvas 
also several and could not be imputed to the wife. 
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to fall automatically in the same category. Rather, adopting the 
reasoning of the New York Court of Appeals in Hawthorne v. Hazc- 
thorne, 242 N.Y.S.2d 50, 192 N.E.2d 20 (Ct. App. 1963), the Howell 
court viewed those contract r ights  as  several, not joint, personal 
property, able to be possessed separately and individually by each 
spouse. 124 N.J. Super. a t  419,307 A.2d a t  145. I t  follows therefore 
that  the interest of one spouse could not be subject to divestment or  
forfeiture by the unilateral actions of the other. 

Appellees would have us discount the rationale of the lower 
court in Howell for the reason tha t  in the instant case, only the 
husband is named as insured and beneficiary under the policy. This 
argument is unpersuasive for two reasons. F i rs t ,  the case law in 
North Carolina clearly establishes that  the wife is also an  insured 
party, if the property is held by the entirety, even though only the 
husband's name appears  on the policy. Carter 2: Insurance Co., 242 
N.C. 578,89 S.E.2d 122 (1955). Second, by enacting G.S. 58-180.1, 
the legislature apparently intended to resolve the related question 
of whether a policy insuring entirety property was void if issued 
solely in the name of either husband or wife. That  statute, coupled 
with the clear rule of law established by case precedent, was suffi- 
cient notice to defendants that  by insuring the interest of the hus- 
band it also insured the interest of plaintiff wife. Defendants there- 
fore suffer no prejudice by our holding that  the wife was an  insured 
party, entitled to recover under the policy. 

Relying in large pa r t  on Houjell r q .  Ohio Casualty Inszlrance 
Company, supra, the Delaware Supreme Court allowed recovery 
by an  innocent wife in Steigler zq. Insurance Co. of North America, 
384 A.2d 398 (Del. Supr .  1978). The husband in tha t  case, a s  in the 
case before us, was convicted on criminal charges for the burning of 
the entirety property. In Steigler the entirety property was insured 
under a policy which contained a standard fraud provision render- 
ing the policy void "in case of any f r a u d .  . . by the insured relating 
thereto." The critical question, said the court, is the meaning of the 
word "insured." 

The defendant insurance company urged the court to deter- 
mine "insured" to mean the one entirety interest jointly held by 
husband and wife. Arson of one would, under that  theory, bar  
recovery by the other. The court found the legal fiction of "oneness" 
of husband and wife inapposite to a contract dispute between an 
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insurance company and a policyholder. Resolution of the relat,ive 
r ights  of the parties was deemed governed by contract law rather  
than the law governing land titles. Thus, because the wife was an  
insured party under the fire insurance contract,  the court held she 
could recover one-half of the damages to the property within the 
limits of the contract. 384 A.2d a t  402. 

Additionally, the Steigler court recognized the fundamental 
injustice of ba r r ing  recovery by the wife where the fraud of the 
insured husband involved a crinlirlnl act. Allowing such a result, 
said the court, would mean tha t  the wife was in effect held respon- 
sible for the crime of her husband. Id. Such a result would clearly be 
repugnant  to the general rule of law that  a wife is not vicariously 
liable for the criminal acts of her husband merely because of the 
existence of the marital relationship. 

In reaching a similar result in the instant case, we recognize 
tha t  there is authority supporting the result of the Court of Appeals. 
For  the most part ,  though, those cases dwell, as  did the Court of 
Appeals, on the special nature of the entirety relationship. Gener- 
ally, the rule in these jurisdictions3 is that,  since under real prop- 
e r ty  law the interest of husband and wife a re  non-separable, one 
spouse cannot recover for damages to the entirety property inten- 
tionally occasioned by the act of the other. 

Representative of this line of cases is Roc.ki)iglitrr)i Mlctirtrl 
Ius?crrr)cc.r Co. 1. .  H~ot i ) ) / r~ l ,  219 Va. 803, 250 S.E.2d 774 (1979). There 
the plaintiff insurance company sued to recover funds it had paid on 
a fire insurance policy, issued to defendants husband and wife, 
af ter  i t  became apparent  that  defendant husband had intentionally 
burned the entirety property. As in the instant case, the insurance 
policy there provided: 

This ent ire  policy shall be void, . . . in case of any fraud or 
false swearing by the insured relating thereto. 

.' Among cases holding recovery by t h e  innocent  spouse b a r r ~ d  scJc Kos ;o r  I,. 

( ' r~ i i f i t i r~ ic tc t l  I i i s .  ('cr.. 299 Mass. 601, 13 N.E.2d 423 (1938) (husband  a n d  lvife were 
tenants  in common):  dloiy/rrtt !.. ( ' i t i c i i o i t r t i  I i rs .  ('0.. 282 N.W.2tl 829 (Mich.  h p p .  
1979): .110/0 I , .  ,411-Stcc~~Iti.s!ci~tr iice ( ' O I . ~ . .  453 F. S u p p .  1338(D.C.  Pa .  1978)(apply ing  
"vintage" Pennsylvania law);  C o o p < ' ~ . t r f i w  Fit.c'Itcs. rl.ssi/. o.f Irc>t.iiroiit r , .  I l o ~ i r  iiicc. 399 
A.2d 502 ( Y t .  1979); a n d  K I ~ ~ ) i i r , i i s  1.. H t r t l ~ ~ r ~ i ~ , l l i ~ f i ~ r c l  l i i s .  ('0. c ~ f , l l i I i r ~ o ~ k r , c ~ .  99 N.W.2d 
865 (LVis. 1959). 
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This Company shall not be liable for loss by fire or other 
perils insured against in this policy caused, directly or  
indirectly, by: . . . neglect of the insured to use all reason- 
able means to save and preserve the property a t  and after  
a loss, . . . . 
The Hurnmel court f i rs t  noted tha t  whether an innocent in- 

sured may recover after the fraudulent act of a co-insured depends 
upon whether the interests of the co-insured are  joint or severable. 
Id. a t  805,250 S.E.2d a t  776. In the case before it, the court held the 
legal interest in the subject matter  of the policy to be joint, because 
the property was owned in tenancy by the en t i r e ty .4 ince  both 
husband and wife were named a s  the "insured," each spouse, said 
the court,  had the joint obligation to use all reasonable means to 
save and preserve the property. Likewise, each spouse had a joint 
duty to refrain from defrauding the insurer. Therefore, if either 
spouse violated any one of these duties, the breach was chargeable 
to the other. Id. a t  806, 250 S.E.2d a t  776. We see nothing in the 
analysis of the Hurnmel court which persuades us  to adopt the result 
reached in tha t  case. The mere fact tha t  property is held by the 
entirety should not, standing alone, bar  the innocent spouse's recov- 
ery. "The unity of person of husband and wife [expressed through 
the tenancy by the entirety] gives no clue to the relationship that  
ought properly to obtain between the owners of the proceeds of 
insurance. .  . ."Hawthorne I :  Hawthorne, szlpra, 242 N.Y.S.2d a t  51, 
192 N.E.2d a t21 .  The insurance policy on the entirety property is a 
personal contract,  appertaining to the parties to the contract and 
not to the thing which is subject to the risk insured against. 43 Am. 
Ju r .  Zd, Insurance, 8 194. 

Analogous support for our holding that  the unilateral act of 
the husband does not ba r  recovery by the wife is in fact found 
elsewhere in the law of tenancies by the entirety. In A i r  Codi t io) l -  
irlg Co. 1. .  Dozcglass, 241 N.C.  170, 84 S.E.2d 828 (1954), this Court 
held that  a husband's dealings with a creditor did not automatically 
bind the wife, and thus did not allow the creditor to attach a lien to 
the entirety property. Plaintiff in that  case urged the Court to adopt 
the same ipso facto conclusion urged on the Court in the instant 
case: tha t  the unilateral act  of the husband should bind the wife 

4 In Virginia,  as in North Carolina, once such an  estate is established neither 
spouse can sever it by his or her  sole act. Lkr isis I - .  Bnss.  188 N.C. 200, 124 S .E .  566 
(1924): I'trsilioir I.. I'trsilioii. 192 Va. $35. $40. 66 S.E.2d 599, 602 (1951). 
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simply by virtue of the tenancy by the entirety. We find tha t  a rgu-  
ment no more persuasive now than did our brethren before us. 

Moreover, it has long been the rule tha t  an  estate by the entire- 
ty in personal property is not recognized in North Carolina. 
Bowling ls. Bowling, 243 N.C. 515, 91 S.E.2d 176 (1956). Hence, 
when property held as  tenants by the entirety is sold, the cash 
proceeds a r e  not held a s  tenants  by the entirety, but  ra ther ,  most 
often, a s  tenants in common. Wilson P. Erltin, 227 N.C. 396,42 S.E. 
2d 468 (1947). Cash proceeds arising out of the husband's inten- 
tional burning of insured entirety property a re  equally incapable of 
entirety ownership. Rather, such proceeds must  be considered div- 
isible personal property unless the parties by contract have pro- 
vided what  disposition should be made of the funds. Wilson i T .  

Er.tlin, supra. 

Here, Rowan Mutual F i re  Insurance Company paid Citizens 
Savings and Loan Association the sum of $15,103.75 and paid North 
Carolina National Bank the sum of $4,331.20 to discharge the indebt- 
edness of Betty D. Lovell and her husband to those institutions, 
receiving an  assignment of each note and deed of t rust .  Our holding 
in this case contemplates tha t  from the $30,000 insurance the sum 
of $19,434.95 will be deducted to reimburse defendant insurance 
company for the sums i t  paid to Citizens Savings and Loan Associ- 
ation and North Carolina National Rank, leaving a balance of 
$10,565.05. One half of that  balance with interest as  provided by 
law shall be paid to plaintiff Betty D. Lovell by Rowan Mutual F i r e  
Insurance Company. The remaining one half, which, nothing else 
appearing, would belong to the husband Robert J .  Lovell, has been 
forfeited by his intentional act  of setting fire to the insured property. 

The deeds of t rus t  have been foreclosed by Graham M. Carl- 
ton, substitute trustee, and disbursement of the proceeds of foreclo- 
sure have been enjoined by Judge  Hairston pending final determi- 
nation a s  to the proper party to receive the proceeds. We make no 
adjudication as to the proper recipient of the proceeds of the fore- 
closure because that  issue is not before us. 

Fo r  the reasons stated the decision of the Court of Appeals is 
reversed and the case remanded to the Court of Appeals for further  
remand to Rowan Superior Court for disposition in accord with this 
opinion. 
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Reversed and remanded. 

Justice MEYER did not participate in the consideration or 
decision of this case. 

STATE OF NORTH CAROLINA v. HOWARD ELAM 

No. 86 

(Filed 27 January 1981) 

1. Criminal L a w  $146.4- review of constitutional questions not raised below 
- unconstitutionality of statute 

The General Assembly was without authority to enact the statute permit- 
ting appellate review of a contention that defendant was convicted under a 
statute that violates the U. S. Constitution or the N. C. Constitution even though 
no objection, exception or motion on such ground was made in the trial division, 
G.S. 15A-1446 (d)(6), since the statute violates the provisionsof Article IV, 5 13 (2) 
of the N. C. Constitution giving the Supreme Court the exclusive authority to 
make rules of practice and procedure for the appellate division. 

2. Criminal L a w  $ 146.4- constitutional questions not raised below - consid- 
eration under  supervisory powers 

While the Supreme Court will generally refrain from deciding constitu- 
tional questions which are not raised or passed upon in the trial court or properly 
presented i n  the Court of Appeals, the Court may pass upon constitutional ques- 
tions not properly raised below in the exercise of its supervisory jurisdiction. Rule 
2 of the Rules of Appellate Procedure. 

3. Crime Against Nature 5 1- taking indecent liberties with children - statute 
not unconstitutionally vague 

The statute prohibiting the taking of indecent liberties with children, G.S. 
14-202.1, is not unconstitutionally void for vagueness since the statute clearly 
prohibits sexual conduct with a minor child and describes with reasonable 
specificity the proscribed conduct. 

4. Crime Against Nature$  1- taking indecent liberties with children- equal  
protection 

The statute prohibiting the taking of indecent liberties with children, G.S. 
14-202.1, does not violate equal protection because it requires a five-year differ- 
ence between the age of the defendant, who cannot himself be under 16, and the 
age of the victim, who must be under age 16, since the age classifications within 
the statute are reasonably related to the purpose of the statute, i.e., the protection 
of children from the sexual advances of adults. 

5. Crime Against Nature 5 1- taking indecent liberties with children - 
standing to attack statute on First Amendment grounds 

Defendant had no standing to attack the statute prohibiting the taking of 
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indecent liberties with children, G.S. 14-202.1, on theground that  it isunconstitu- 
tionally overbroad in tha t  it proscribes innocent displays of affection in violation 
of the F i r s t  Amendment since the statute has never been so interpreted and was 
not so applied against  defendant,  and defendant had no F i r s t  Amendment r ight  
to express himself through unlawful actions. 

6. C r i m e  Aga ins t  N a t u r e  5 1- c r i m e  aga ins t  n a t u r e  w i th  chi ld  - t r i a l  u n d e r  
i ndecen t  l iber t ies  s ta tu te  

There was  no merit  to defendant's contention tha t  the trial court lacked 
jurisdiction to t r y  him under the indecent liberties with children statute,  G.S. 
14-202.1, because the criminal ac t  he committed was a crime against  nature 
prohibited by G.S. 14-177, since the crime against  nature statute and the indecent 
liberties with children statute a r e  complementary but  not mutually exclusive. 
Justice M E Y E R  took no pa r t  in the consideration or decision of this case. 

DEFENDANT appeals from an  unpublished decision of the 
Court of Appeals, 44 N.C. App. 731,264 S.E.2d 411 (1980), uphold- 
ing judgment of Graham, S.J., entered a t  the 24 January  1979 
Criminal Session of BRUNSWICK Superior Court. 

Defendant was tried on indictments charging him with two 
counts of taking indecerit liberties with children in violation of G.S. 
14-202.1. 

The evidence for the State  tended to show the following. 
Defendant is a married,  thirty-four year old pastor of two Metho- 
dist churches in Brunswick County. On 15  September 1978, he took 
a group of young boys on a camping t r i p  to Boiling Spr ings  Lake in 
an  effort to get  a church club organized for the coming year. 
Defendant shared a three-man tent with Dale Leonard Hubble, age 
fourteen, and Lester Charles Self, age  twelve. Each boy testified 
tha t  he awoke du r ing  the night and found defendant performingan 
ac t  of fellatio on him and observed defendant perform the same act  
on the other boy in the tent. The boys neither cried out nor resisted. 
They did not tell the other boys what  happened nor did they discuss 
it with each other. The boys did inform their parents the next day of 
what  had taken place. The  parents confronted defendant with the 
statements of their children. Dale Hubble's parents  and Lester 
Self's parents, sister and  brother-in-law testified defendant con- 
fessed to these acts  on two separate occasions. 

Defendant denied molesting the boys and denied confessing to 
the families when confronted with the accusations. He elected to 
sleep in the same tent  with the two boys because he had been told 
they had lice and he did not want  others exposed to the lice. Defend- 
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ant  is a family man and minister. He  has been very active with 
youth groups. He presented a number of witnesses from the com- 
munity, and from communities he had previously served as pastor, 
who testified to his good reputation and character.  

Defendant was found guilty a s  charged in each case. The cases 
were consolidated for judgment and defendant was sentenced to 
five years in prison. 

Defendant appealed to the Court of Appeals alleging the 
unconstitutionality of G.S. 14-202.1 under which he was convicted 
and assigning as e r ro r  the charge to the jury. The  Court of Appeals 
found no er ror  and this Court allowed defendant's petition for 
discretionary review. 

Rufus L. Edmisten, Attorney General, by T. Buie Costen, Spe- 
cial Deputy Attorney General, for the State. 

Singleton, Murray, Harlow & Little by James D. Little, attor- 
neys for defendant appellant. 

HUSKINS,  Justice. 

Defendant, for the first t ime in the Court of Appeals, argued 
that  G.S. 14-202.1 is unconstitutional. The constitutionality of the 
statute was not raised in the trial court, and the Court of Appeals 
therefore declined to discuss the meri ts  of the constitutional a rgu-  
ments, citing State v. Cumber, 280 N.C. 127,185 S.E.2d 141 (1971), 
and Bland z: City of Wilmington, 278 N.C. 657, 180 S.E.2d 813 
(1971). In both those cases, this Court refused to decide constitu- 
tional questions which had not been raised or considered in the 
court below. This is a well established rule. State zl. Hudson, 281 
N.C. 100, 187 S.E.2d 756 (1972), cert. den., 414 U.S. 1160, 39 
L.Ed.2d 112, 94 S.Ct. 920 (1974); Wilcox c. Highway Conzrnission, 
279 N.C. 185,181 S.E.2d 435 (1971); State v. Mitchell, 276 N.C. 404, 
172 S.E.2d 527 (1970); State a. Parrish, 275 N.C. 69,165 S.E.2d 230 
(1969); State v. Colson, 274 N.C. 295, 163 S.E.2d 376 (1968), cert. 
den., 393 U.S. 1087, 21 L.Ed.2d 780, 89 S.Ct. 876 (1969); State 1 :  

Dorsett, 272 N.C. 227, 158 S.E.2d 15  (1967); State c. Grundler, 251 
N . C .  177,111 S.E.2d 1 (1959), cert. den., 362 U.S. 9 l 7 , 4  L.Ed.2d 738, 
80 S.Ct. 670 (1960). The rule is in accord with decisions of the 
United States Supreme Court. See, e.g., Estelle 1: M7illiams, 425 
U.S. 501,48 L.Ed.2d 126,96 S.Ct. 1691 (1976); Ircine T .  California, 
347 U . S .  128,98 L.Ed. 561,74 S.Ct.  381 (1954); Edelman r. Califor- 
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nia, 344 U.S. 357, 97 L.Ed.  387, 73 S.Ct. 293 (1953). This require- 
ment  is expressly provided for in Rule 14 (b) (2) of the Rules of 
Appellate Procedure: 

In-an appeal which is asserted by the appellant to 
involve a substantial constitutional question, the 
notice of appeal shall contain the elements specified 
in Rule 14 (b)  (1) and in addition shall specify the 
articles and  sections of the Constitution asserted to 
be involved; shall s tate  with particularity how 
appellant's r ights  thereunder have been violated; 
and shall affirmatively s tate  that  the constitutional 
issue was timely raised (in the trial tribunal if it 
could have been, in the Court of Appeals if not) and 
either not determined o r  determined erroneously. 

The Court of Appeals acted properly in overruling the assignment 
of error. 

[I  ,2] Defendant contends it was er ror  for the Court of Appeals to 
overrule his constitutional attack, citing and relying on G.S. 15A- 
1446 (d) (6) which provides: 

E r ro r s  based upon any of the following grounds, 
which a r e  asserted to have occurred, may be the 
subject of appellate review even though no objec- 
tion, exception or  motion has been made in the trial 
division. 

(6) The defendant was convicted under a stat- 
ute that  is in violation of the Constitution of 
the United States or  the Constitution of 
North Carolina. 

Subsection (6) of G.S. 15A-1446 (d) is in direct conflict with 
Rules 10 and 14 (b)  (2) of the Rules of Appellate Procedure and our 
case law on the point. The Constitution of North Carolina provides 
tha t  "[tlhe Supreme Court shall have exclusive authority to make 
rules of practice and procedure for the Appellate Division." N.C. 
Const. Art.  IV § 13  (2). The General Assembly was without author- 
ity to enact G.S. 158-1446 (d)  (6). I t  violates our Constitution. Our  
Rule 14 (b) (2) and our case law a re  authoritative on this point. The 
Court of Appeals did not e r r .  This  Court will refrain from deciding 
constitutional questions which a re  not raised or  passed upon in the 
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trial court or  properly presented in the Court of Appeals. 

This Court may, however, pass upon constitutional questions 
not properly raised below in the exercise of its supervisory jurisdic- 
tion. Rule 2 of the Rules of Appellate Procedure; Rice v. Rigsby, 259 
N.C. 506, 131 S.E.2d 469 (1963). Within our discretion, and in the 
exercise of our supervisory powers, we have decided to address the 
merits of defendant's constitutional claims. 

Defendant contends G.S. 14-202.1 is unconstitutional in that  
(a )  it is a denial of due process because of vagueness, (b)  it is a denial 
of equal protection because of age classification in the statute and 
(c) it is an  overbroad restriction on protected activity. These argu-  
ments a r e  without merit. 

Defendant was charged with taking indecent liberties with 
children in violation of G.S. 14-202.1 which reads: 

(a )  A person is guilty of taking indecent liberties 
with children if, being 16 years of age or  more and 
a t  least five years older than the child in question, he 
either: 

(1) Willfully takes or at tempts to take any 
immoral,  improper, or  indecent liberties 
with any child of either sex under the age of 
16 years  for  the purpose of arousing or  
gratifying sexual desire; or  

(2) Willfully commits or attempts to commit 
any lewd or lascivious act  upon or  with the 
body or  any par t  or  member of the body of 
any child of either sex under the age of 16 
years. 

(b)  Taking indecent liberties with children is a fel- 
ony punishable by a fine, imprisonmeat for not 
more than 10 years, or both. 

[3] Defendant's contention that  the statute is unconstitutionally 
vague is without merit.  This issue was correctly decided by the 
Court of Appeals in State c. Vehaun, 34 N.C. App. 700,239 S.E.2d 
705 (1977), cert. den., 294 N.C. 445, 241 S.E.2d 846 (1978), in an  
opinion by Judge  (now Justice) Britt .  The test applied was whether 
the statute gives a "person of ordinary intelligence a reasonable 
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opportunity to know what  is prohibited, so tha t  he may act  accord- 
ingly." Grayned I * .  C i t y  of Rockford,  408 U.S. 104, 108, 33 L.Ed.2d 
222,227,92 S.Ct. 2294,2298-99 (1972); see also State  I ? .  Lowry ,  263 
N.C. 536,139 S.E.2d 870, appeal  disrrlissed, 382 U.S. 22,15 L.Ed.2d 
16, 86 S.Ct. 227 (1965). The language of G.S. 14-202.1 provides a 
defendant with sufficient notice of what  is criminal conduct. The 
statute clearly prohibits sexual conduct with a minor child and 
describes with reasonable specificity the proscribed conduct. Any 
person of ordinary understanding upon reading the statute would 
know the statute would be violated if a thirty-four year old man 
fondled two boys, aged twelve and fourteen, and placed his mouth 
on the penises of the boys. As the Court of Appeals noted in V e h a l ~ n ,  
similar language in a District of Columbia Statute, D.C. Code 5 
22-3501, has withstood this same constitutional attack. Moore I * .  
United States,  306 A.2d 278 (D.C. 1973). 

[4] Defendant contends the s tatute denies him equal protection 
under the laws because it has two age requirements. The statute 
requires the defendant be over sixteen years of age and that  there 
be a five-year difference between the age of the accused and the age 
of the victim, who must  be less than sixteen. Defendant contends we 
should apply a rule of s tr ict  scrutiny to test the constitutionality of 
the statute. See,  e.g., S h a p i r o  l q .  Thornpson, 394 U.S. 618,22 L.Ed.2d 
600,89 S.Ct. 1322 (1969). We disagree. The proper test is whether 
the s tatute has a rational basis for the classification scheme. Age 
classifications a re  not so suspect as  to require an application of the 
strict scrutiny test. In re  W a l k e r ,  282 N.C. 28, 191 S.E.2d 702 
(1972). The age classifications within the statute a r e  reasonably 
related to the purpose of the statute, i . c l . ,  the protection of children 
from the sexual advances of adults. The five-year age difference of 
the defendant, who cannot himself be under sixteen, and tha t  of the 
victims, who must  be under age  sixteen, is a reasonable classifica- 
tion. If i t  were otherwise, a child could be punished for molesting 
another child, or  an  adult  could be punished for molesting another 
adult.  This was not the purpose behind G.S. 14-202.1. The age 
classifications a re  reasonable means of avoiding this. The statute 
does not deny defendant his right to equal protection of the laws 
under the Fourteenth Amendment of the United States Constitu- 
tion or Article I ,  section XIX of the North Carolina Constitution. 

[5] Defendant's final a rgument  on the constitutionality of G.S. 
14-202.1 is that  it is unconstitutionally overbroad in that  it pro- 
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scribes innocent displays of affection in violation of the Fi rs t  
Amendment. The statute has never been so interpreted and it was 
certainly not so applied in this case. Defendant has no standing to 
at tack the s tatute on these grounds. He has no Fi rs t  Amendment 
r ight  to express himself through unlawful actions. This is not activ- 
ity which the Sta te  is forbidden by the Constitution to regulate. See 
State Y. Banks, 295 N.C. 399, 245 S.E.2d 743 (1978). 

[6] Defendant's second assignment of error ,  which is raised for 
the first t ime in this Court, is tha t  the trial court lacked jurisdiction 
to t ry him under G.S. 14-202.1 because the criminal act  he commit- 
ted was a cr ime against nature prohibited by G.S. 14-177. Defend- 
an t  relies on dicta in State T. Lance, 244 N.C. 455,459,94 S.E.2d 335, 
339 (1956), which is also quoted in State zq. Harzmrd,  264 N.C. 746, 
748, 142 S.E.2d 691, 693 (1965), to the following effect: 

The two ac tsare  complementary rather  than repug- 
nant  or inconsistent. GS 14-177 condemns crimes 
against nature whether committed against adults 
or  children. GS 14-202.1 condemns those offenses of 
an  unnatural  sexual nature against children under 
16 yearsof age by personsover 16 yearsof age which 
cannot be reached and punished under the provi- 
sions of GS 14-177. 

In spite of this language, no case has held tha t  an  adult  who places 
his mouth on the penisof a child cannot be tried under G.S. 14-202.1. 
On the facts of this case, it is the more encompassing statute. 
Defendant did more to the children than commit a cr ime against 
nature. Dale Hubble testified, "I told my mother tha t  he rubbed my 
back and legs. . . ." Lester Self's mother testified without objection 
that  her son told her defendant "had placed his hands on his penis 
and other privates." Defendant was properly tried under G.S. 14- 
202.1. The crime against nature statute, G.S. 14-177, and the inde- 
cent liberties with children statute, G.S. 14-202.1, a r e  complemen- 
tary but  not mutually exclusive. 

Defendant's final assignment of error  is to the jury charge of 
the trial court. The assignment is supported by an  exception which 
appears  a t  the end of the charge which covers five printed pages of 
the record. The charge contains no identification of the portion or 
portions to which exception was taken. The Court of Appeals cor- 
rectly noted this to be a "broadside" exception to the charge in 
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violation of Rule 10 (b)  (2),  Rules of Appellate Procedure. The Court 
of Appeals also correctly noted tha t  defendant had attempted to 
a rgue  three separate points of law under one assignment of e r ror  
based on one exception in violation of Rule 10 (c), Rules of Appellate 
Procedure. The Court of Appeals did not e r r  in overruling the 
assignment of e r ror  on these grounds. We have, however, reviewed 
the charge and find it, when considered a s  a whole, an  accurate 
statement and application of the law to the case. 

The Court of Appeals did not e r r  in upholding the conviction. 

Affirmed. 

Just ice M E Y E R  took no pa r t  in the consideration or  decision of 
this case. 

I N  THE MATTER OF THE ESTATE O F  J O H N  C. K I R K M A N .  SR.. DECEASED 

No. 131 

(Filed 27 January 1981) 

Wills§ 61; Attorneys§ 7.5- proceed ing  to de te rmine  spouse's r igh t tod i s sen t -  
attorney's fees p rope r ly  t axed  a s  costs aga ins t  es ta te  

Where a surviving spouse is forced to engage in litigation to determine 
whether a right of dissent from the will of the deceased spouse exists, the discre- 
tionary polver given the trial  judge under G.S. 6-21(2) includes the power to 
award attorney's fees for the surviving spouse when, in the opinion of the trial  
court, the proceeding was one of substantial merit. 

Justice M E Y E R  took no par t  in the consideration or decision of this case. 

APPEAL by Minnie H. Kirkman,  surviving spouse of John C. 
Kirkman,  Sr.,  from a decision of the Court of Appeals reported in 47 
N.C. App. 479,267 S.E.  2d 518 (1980), reversing an  order  by Kivett, 
J u d g ~ ,  entered a t  the 13  J u n e  1979 Session of Superior Court, 
DURHAM County. 

By this appeal we consider whether a trial court has the 
authority pursuant  to G.S. 6-21(2) to award  attorneys' fees to attor- 
neys for a surviving spouse who incurs such legal fees in establish- 
ing the r ight  to dissent from the deceased spouse's will and to tax  
such fees as  costs to the estate of the testator. We hold that  the trial 
court is so authorized and such costs may, in the discretion of the 
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trial judge, be so taxed. Accordingly, we reverse the Court of 
Appeals. 

E. C. Harris and Randall, Yaeger, Woodson, Jercis &Stout, by 
John C. Randall, for appellant. 

Nancy Fields Fadum on brief for executor-appellee. No appear- 
ance on behalf of appellee at oral argument. 

CARLTON, Justice. 

The facts involved in this controversy a re  simple: Counsel for 
the widow in proceedings establishing her r ight  to dissent from her 
husband's will filed petitions requesting tha t  their fees resulting 
from the litigation be taxed as costs to the estate of the testator. The 
clerk allowed the requests and was affirmed .by the trial court 
which concluded, "as a matter  of law that  a proceeding to determine 
the r ight  of dissent from a will by a surviving spouse is a proceeding 
within the meaning of North Carolina General Statutes 6-21(2), 
such mat te r  being a proceeding which fixes the r ights  and duties of 
the parties under a will." The executor appealed to the Court of 
Appeals. That  court reversed, holding that  a proceeding under 
Chapter 30 is "beyond the purview of G.S. 6-21(2).11 We allowed 
discretionary review on 16 September 1980. 

The question dispositive of this appeal is whether G.S. 6-21(2) 
empowers a trial court, in its discretion, to award attorneys' fees to 
attorneys for a spouse who has sought to establish a r ight  to dissent 
from the deceased spouse's will, as  allowed by Chapter 30 of the 
North Carolina General Statutes. G.S. 6-21 vests in a trial court the 
discretion to tax  costs against either party in certain.specified 
instances. In relevant par t ,  G.S. 6-21 provides tha t  costs may be 
taxed when the proceedings are: 

(2) Caveats to wills and any action or proceeding which 
may require the construction of any will or trust agree- 
ment, or fix the r ights  and duties of parties there- 
under; provided, however, that  in any caveat proceed- 
ing under this subdivision, if the court finds tha t  the 
proceeding is without substantial merit ,  the court may 
disallow attorneys' fees for the attorneys for the cave- 



166 I N  T H E  S U P R E M E  COURT [302 

In re Kirkman 

ators. 

G.S. 9 6-21 (Cum Supp.  1979) (emphasis added). "Costs" that  may be 
assessed include "reasonable attorneys' fees in such amounts a s  the 
court shall in its discretion determine and al low..  . ," G.S. 9 6-21(11) 
(Cum. Supp.  1979), giving the trial court broad discretion to fix 
reasonable attorneys' fees and t ax  and apportion court costs among 
the parties. Id.; accord,  G o d w i n  11. T r u s t  Co., 259 N.C. 520, 131 S.E.  
2d 456 (1963). Such costs may be assessed against any party, includ- 
ing the executor of a testator's estate. M c  W h i r t e r  1,.  D o m s ,  8 N.C. 
App. 50, 173 S.E.  2d 587 (1970). Thus, in the case sub judice, the 
order  taxing the dissenting spouse's atorneys' fees against the exec- 
utor of her  deceased husband's estate was proper only if an action to 
establish the r ight  to dissent is "[an] action or  proceeding which 
may require the construction of [a] will . . ., or fix the rights and 
duties thereunder," G.S. 9 6-21(2). 

The r ight  to dissent, which Mrs. Kirkman has now established 
by companion litigation, is statutory. To establish the r ight  to dis- 
sent, a spouse must  make a timely filing pursuant to G.S. 30-2, and 
must  show a n  entitlement to that  r ight  under G.S. 30-1. The r ight  to 
dissent is a mat te r  of mathematical determination. In re Es ta te  of 
Conrzor, 5 N.C. App. 228,168 S.E. 2d 245 (1969). A surviving spouse 
has a r ight  to dissent only when the total value of property received 
under and outside the will is less than what  he or  she would have 
received had the deceased spouse died intestate. PI1 i l l ips  I ? .  Phi l l ips ,  
296 N.C. 590,252 S .E .  2d 761 (1979). Any determination and estab- 
lishment of value made as provided in G.S. 30-1 is binding only for 
the purposes of determining whether there is a r ight  of dissent. G.S. 
5 30-1(~)(1976). 

Although Chapter 30 does provide a straightforward formula 
for determining the r ight  to dissent, it is clear that  evaluating the 
relative r ights  of the surviving spouse will not always be an  easy 
task. In P h i l l i p s  this Court recognized the complexities of estimat- 
ing the amount and value of property passing to the dissenting 
spouse within and without the will. Chief Justice Sharp ,  writing for 
the Court, noted tha t  "no judicially imposed solution can adequately 
redress the problems of valuation raised by our dissent statutes." 
P h i l l i p s  I ? .  Phi l l i p s .  296 N.C. a t  604, 252 S .E.  2d a t  770. What  we 
must  determine is whether, recognizing the potential complexity of 
litigation to determine a r ight  to dissent, the Legislature intended 
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that  attorneys' fees should be awarded to attorneys for the dissent- 
ing spouse in the discretion of the trial court. 

In construing the scope of G.S. 6-21(2), we must,  as is always 
the case in statutory interpretation, ascertain and adhere to the 
intent of the Legislature. In re Hardy,  294 N.C. 90,240 S.E.  2d 367 
(1978). In at tempting to ascertain the legislative intent, courts 
resort f i rs t  to the words of the statute. Stecenson c. City of Dzrrham, 
281 N.C. 300,188 S .E.  2d 281 (1972). Legislative intent may also be 
ascertained from the nature and purpose of the statute and the 
consequences which would follow from a construction one way or 
another. Catnpbell r 3 .  Church, 298 N.C. 476,259 S.E.  2d 558 (1979). 
"A construction which operates to defeat or impair  the object of the 
statute must  be avoided if that  can reasonably be done without 
violence to the legislative language."State c. Har t ,  287 N.C. 76,213 
S.E. 2d 291 (1975). The words and phrases of a statute must be 
interpreted contextually, in a manner which harmonizes with the 
underlying reason and purpose of the statute. In re Hardy,  294 N.C. 
90,'240 S.E. 2d 367 (1978). 

In Hicks I * .  Albertson, 284 N.C. 236,200 S.E.  2d 40 (1973), this 
Court considered whether G.S. 6-21.1 empowered a trial judge to 
award attorneys' fees where an  action was settled before proceed- 
ing to trial. G.S. 6-21.1 provided: 

In any personal injury or  property damage suit * * * 
instituted in a court of record, where the judgment for 
recovery of damages is two thousand dollars ($2,000.00) 
or  less, the presiding judge may, in his discretion, allow a 
reasonable attorney fee to the duly licensed attorney rep- 
resenting the litigant obtaining a judgment for damages 
in said suit,  said attorney's fee to be taxed as par t  of the 
court costs.' (Emphasis  added.) 

The obvious purpose of the statute is to provide relief for 
persons whose damage claims would be so smalk as  to perhaps be 
economically unfeasible if they had to pay an  attorney out of their 
recovery. Consequently, in Hicks we held that ,  despite the possible 
implication raised by the te rm "presiding judge," the Legislature 
intended that  attorneys' fees be awarded,  subject to the discretion of 

In 1979, G.S. 6-21.1 was  amended by substituting "five thousand dollars 
($5,000)" for "two thousand dollars ($2,000)." 
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the t r ial  judge, even when a case was settled prior to trial.  More- 
over, we fur ther  stated tha t  G.S. 6-21.1 was a remedial statute, and 
thus"shou1d be construed liberally to accomplish the purpose of the 
Legislature and to br ing  within it all cases fairly falling within its 
intended scope." 284 N.C. a t  239, 200 S .E.  2d a t  42. Such a rule of 
construction applies with equal force in determining the scope of 
G.S. 6-21(2). 

Considering the language of 6-21(2), we note especially that  
attorneys' fees may be awarded in "any action or  proceeding which 
may require the construction of any will." The Court of Appeals 
held tha t  a proceeding to determine the r ight  to dissent merely 
involves a tvl/rcrtio)i of the property transferred under the will and 
"does not require a construction of the provisions of the will itself," 
because the dissent proceeding does not "determine what, if any, 
property is passed by [the will]." 

While the valuation of the property passing under the will to 
the surviving spouse is binding only for the purposes of the dissent 
action and does not, of itself, establish what  property will ulti- 
mately pass under the will, we do not find this to be determinative. 
The  valuation process is not independent of "construction" of a will. 
Reference to the will is obviously an  integral par t  of the process. 
Indeed, the very purpose of a dissent proceeding is to determine 
whether the surviving spouse's share  u ~ d e r  the  w i l l  is more or less 
than under the laws of intestate succession. Valuation of the 
spouse's interest under the will requires a construction of the will 
itself; it is irrelevant tha t  the construction reached in a dissent 
proceeding will not control the distribution of property under the 
will. I t  is the necessity of construction that  is important,  not the 
resulting distribution. 

This conclusion seems consistent with the legislative intent 
underlying G.S. 6-21(2). The statutory right of dissent, "which was 
intended to provide a relatively simple process of determining the 
r ight  to dissent, will in many cases prove to be complex, time- 
consuming, and expensive. An unintended effect of these draw-  
backs may be to discourage a deserving spouse from exercising the 
r ight  to dissent." P h i l l i p s  1 ' .  P h i l l i p s ,  296 N.C. a t  604-05,252 S.E.  2d 
a t  770. A spouse who wishes to establish that he or  she is entitled to 
dissent from a will should not be discouraged from doing so by the 
potential expense involved. G.S. 6-21(2) was enacted to ensure that  
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parties having meritorious challenges to a will or t rus t  agreement  
would not be discouraged from pressing these claims by the spectre 
of incurr ing legal fees. 

Interpret ing G.S. 6-21(2) as  allowing a trial judge the discre- 
tion to award  attorneys' fees to a spouse who seeks to establish a 
r ight  to dissent seems to us also consistent with the general legisla- 
tive intent of t ha t  section: tha t  proceedings which necessarily 
require the construction of the te rms  of a will should not, if meritor- 
ious, be discouraged. Where a surviving spouse is forced to engage 
in litigation to determine whether a r ight  of dissent exists, we hold 
that  the discretionary power given the trial judge under G.S. 6- 
21(2) includes the power to award  att0rney.s' fees for the surviving 
spouse when, in the opinion of the trial court,  the proceeding was 
one with substantial merit .  Accordingly, the decision of the Court of 
Appeals is reversed. This cause is remanded to the Court of Appeals 
with the direction that  the order of the trial court be reinstated. 

Reversed and remanded. 

Justice M E Y E R  took no pa r t  in the consideration or decision of 
this case. 

STATE O F  NORTH CAROLINA v .  ARTHUR EDMONDSON 

No. 57 

(Filed 27 January  1981) 

1. Rape 5 6.1- indictment for rape - incidents preceding intercourse - no 
consideration of lesser included offenses 

When adefendantcharged ~ v i t h  rapeadmits  that  he had sexual intercourse 
~v i th  the prosecutrix, neither the State nor the defendant is entitled to have the 
jury consider a lesser included offense on the basisof incidents~vhich might have 
preceded the sexual intercourse because the bill of ind ic tmentcharg ingonlyrape  
does not encompass such earlier incidents but is directed only to the sexual 
intercourse itself. If the State contends defendant committed some other crime. 
such as  assault, prior to the rape itself, it should file a separate indictment or add 
a count to the rape indictment charging this other crime. 

2. Rape 5 6.1- rape prosecution - admission of intercourse - submission of 
lesser offenses not required 

Where the only dispute in a rape prosecution is whether an admitted ac t  of 
i t) \ual  intercourse was accomplished by consent or by force, the lesser included 
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offenses of assault \vith intent to commit rape and assault upon a female should 
not be submitted to the jury. 

DEFENDANT appeals from J/tdqc~ Hc)~t)oi.t S))ttrll presiding a t  
the 31 March 1980 Criminal Session of NASH Superior Court. Upon 
pleas of not guilty defendant was tried and convicted of f i rs t  degree 
rape,  cr ime against  na ture ,  and kidnapping. He was sentenced to 
life imprisonment on the rape  conviction, ten years on the cr ime 
against  na ture  conviction, and  not less than thir ty nor more than 
fifty years  on the kidnapping conviction. Defeqdant appeals from 
the rape conviction pursuant  to G.S. 7A-27(a). Although defendant 
has abandoned all assignments of e r ro r  as  to his c r ime against 
nature and kidnapping convictions these cases a r e  before this Court 
pursuant to his motion to bypass the Court of Appeals.' 

E X U M ,  Justice. 

The sole question presented by defendant's appeal is whether 
the trial court,  in submit t ing to the jury the offense of rape,  erred by 
not also submit t ing the lesser included offenses of assault with 
intent to commit rape  and assault upon a female. Defendant con- 
tends tha t  failure to submit  the lesser included offenses was preju- 
dicial error .  We do not agree,  and find no er ror .  

The state 's evidence consists essentially of the testimony of 
prosecuting witness Brenda Wilkins. She testified t ha t  on 3 
October 1979 she was working a s  night auditor a t  the Imperial 400 
Motel in Enfield. Shortly af ter  2:00 a .m.  defendant,  whom she had 
never seen before, came in and asked to register.  Thereafter he 
came behind the counter, grabbed Ms. Wilkins around the neck 
and ,  af ter  brandishing a s t ra ight  razor, forced her to walk from the 
lobby to room 125 wherein they engaged in sexual intercourse. 
Although she did not see the razor after enter ing the room, Ms. 
Wilkins testified that  she Lvas "scared" and tha t  she engaged in 
sexual intercourse because she feared dclfendant would harm her  if 

I Motion to bypass allowed 10 July  1980. Lkft~ntiant has presented only one 
question in his brief anti it relates to  his rapeconviction. Thus under App. K 28(a)a l l  
other assignments of error "are deemed abandoned." 
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she refused. She ga.ve defendant her telephone number a t  his 
request because she "hoped that  he would leave me alone and hoped 
he would forget it." Defendant informed Ms. Wilkins tha t  he would 
contact her  by telephone and ar range  a subsequent date. Upon 
being released Ms. Wilkins, crying and in hysterics, ran  to the 
lobby, locked the door and called the County Sheriff's Department. 
After talking with the police she went to the hospital and then to her 
home. Defendant called her the following afternoon to a r range  a 
date. Ms. Wilkins, after conferring with the police, made the date. 
When defendant kept it he was immediately arrested. 

Defendant, testifying in his own behalf, conceded the sexual 
encounters but claimed that  they were with the consent of Ms. 
Wilkins. Defendant testified that  he had known the prosecuting 
witness since July 1979, and tha t  he went to the motel a t  her 
request. He further  testified that  Ms. Wilkins was angry  a t  his 
refusal to pay her $35.00 after  their sexual relations and a t  his 
contemplated reconciliation with his wife. An argument ensued 
and defendant left the motel. Ms. Wilkins called the next day to 
apologize and ar range  a date. He kept the date and was arrested. 

Defendant contends that  the trial court erred by not submit- 
t ing to the jury the lesser included offenses of assault with intent to 
commit rape and assault upon a female. This Court held in Stote  I $ .  

B r ~ o ~ f ,  280 N.C. 551, 187 S.E. 2d 111 (1972), c w t .  d e ~ i r d ,  409 U.S. 
995 (1972), t ha t  where all the evidence reveals a completed act of 
sexual intercourse and the only dispute is whether the act was 
accomplished by consent or by force, the lesser included offenses of 
assault with intent to commit rape and assault upon a female need 
not be submitted to the jury. This is because lesser included offenses 
must  be submitted only where there is evidence to support them. 
State v. Watson, 283 N.C. 383, 196 S.E. 2d 212 (1973); State 2'. 

Bryant, supra. Where the only dispute is whether a n  admitted act  
of sexual intercourse was accomplished by consent or by force there 
is no evidence of assault with intent to commit rape or assault upon 
a female; hence it is firmly established that  these lesser included 
offenses need not be submitted to the jury.2 st of^ 1 % .  A r w s t r o ~ g ,  287 

- 

Toconvict oneof assault \vith intenttocommit rape the state must prove(1)an 
assault by a male upon a female (2 )  with the intent to have sexual intercourse with 
her "at  all events against  her will and nottvithstanding any resistance she may 
make."Stritcj I.. 0 1 ~ ~ i . c . r r s t r .  226 N.C.632.634,39S.E.2d810,811 (1946).Toconvictone 
of assault upon a female the state must prove (1) an  assault(2) upon a female person 
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N.C. 60,212 S.E. 2d 894 ( l975),  death ser,terwe r*acated, 428 U.S .  902 
(1976); S ta te  l q .  V i c k ,  287 N.C. 37, 213 S .E.  2d 335 (1975), cert. 
n'isr)ris~en', 423 U.S. 918 (1975); S ta te  i*.  A ~ r z o l d ,  284 N.C. 41, 199 
S .E .  2d 423 (1973); Sttrtc' r 3 .  B U H U ~  282 N.C. 552, 193 S.E.  2d 725 
(1973), w r t .  cleri i d ,  414 U S .  869 (1973). 

[ I ]  Defendant concedes the applicability of S ta te  I?. B r y a n t ,  s u p r a ,  
and its progeny, but  urges this Court to reconsider these decisions 
before deciding the present case. Specifically, he asks this Court to 
adopt former Chief Justice Bobbitt's dissenting opinion in S ta te  i: 

Ht.!jtrrct, s r c p r ~ ~ .  I t  was Chief Justice Bobbitt's view that  the consent 
of the prosecuting witness to the sexual act  "would not preclude a 
finding that ,  otrrlic~r. irr tlrcir relcrtiorlship, the defendant had 
assaulted the prosecutrix with the intent to gratify his passion on 
her notwithstanding any resistance she might make." S ta tc  i: B r y -  
tr t / t .  sicprtr. 280 N . C .  a t  560,187 S .E.  2d a t  116. (Emphasis  supplied.) 
In other words, a defendant may assault a prosecuting witness with 
intent to commit rape only to find a willing participant or  one who 
after initial resistance freely consents. Chief Justice Bobbitt, there- 
fore. would have required submission of the lesser included offense 
of assault with intent tocommit rape on the basisof incidents which 
might have preceded the sexual intercourse." When a defendant 
charged with rape admits  that  he had sexual intercourse, we 
believe the better view to be that  neither the state nor the defendant 
is entitled to have the jury consider a lesser included offense on the 
basis of incidents which might  have preceded the sexual inter- 
course because the bill of indictment charging only rape does not 
encompass such earlier incidents. I t  is directed only to the sexual 
intercourse itself. On the i v p r  indictment, the question of whether 
defendant is guilty of some crime which might have preceded the 
sexual intercourse simply does not arise. If the state contends 
defendant committed some other crime, such a s  assault, prior to the 

by a male person. Sttrtr 1.. Cvtr ig. 35 N.C. App. 547 .241 S.E. 2d 704 (1978). Where a 
defendant admits  to engaging in sexual intercourse but contends tha t  i twas  with the 
consent of the prosecuting witness there is, nothing else appearing,  evidence neither 
of an  assault  upon a female nor of an  assault  with intent to commit rape.  Accord- 
ingly, in such cases submission of these offenses is not required since there is no 
evidence to support  them. 

b'c note in this reparti tha t  Justice Sha rp  ( la ter  Chief Justice), after  joining 
Chief Justice Bobbitt's dissent in both Sttrti, I , .  l l ~ . ! ~ t r t ~ t ,  . s t i ) ~ ~ , t r ,  and Sttrtc, 1.. At.~ioltl. 
. s J ~ / J I ' ( ~ .  later abandoned this position anti joined the majority opinion in Sttrtc. 1,. 

. - l l ~ J l l s t l ~ r ~ l l ! / ,  .slr/,lYc. 
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rape itself, it should file a separate indictment or  add a count to the 
rape indictment charging this other crime. 

[2] Consequently we affirm our earlier decisions and hold that 
where the only dispute is whether an admitted act  of sexual inter- 
course was accomplished by consent or by force the lesser included 
offenses of assault with intent to commit rape  and assault upon a 
female should not be submitted to the jury. 

No error .  

STATE O F  NORTH CAROLINA v. J O E  ANDREW F E L M E T  

No. 129 

(Filed 27 January  1981) 

1. Criminal Law § 18- failure of record to show jurisdiction in superior court 
- motion to amend record 

The Court  of Appeals did not abuse its discretion in denying defendant's 
motion to amend the record to show derivative jurisdiction of a misdemeanor in 
the superior court  through appeal of a district court  conviction and in then 
dismissing defendant's appeal for failure of the record to show jurisdiction. 
However, the Supreme Court elects to allow the amendment to reflect subject 
matter jurisdiction so tha t  it may pass upon the substantive issue of the appeal. 

2. Constitutional Law 18- soliciting signatureson petition at private mall - 
no protected exercise of free speech 

Defendant's accosting of customers in a private parking lot a t  a privately 
owned and operated mall to sign a petition, which was a type of solicitation 
prohibited by the ownersof the mall, was  not an  exercise of free speech protected 
by the F i r s t  Amendment to the U.  S. Constitution or by Article I ,  14 of the N .  C. 
Constitution. 

Justice M E Y E R ~ ~ ~  not participate in theconsiderationor decisionof thiscase. 

APPEAL by defendant from decision of the Court of Appeals, 
47 N.C. App. 201, 266 S.E.2d 721 (1980), dismissing defendant's 
appeal from a 7 September 1979 judgment of Rozmeazr, J., in 
FORSYTH Superior Court. 

Defendant was charged with trespass in violation of G.S. 14- 
134 for failure to leave private property of Hanes Mall in Winston- 
Salem after  being ordered to do so. He moved to dismiss contending 
the conduct which gave rise to the trespasscharge was protected by 
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the freedom of speech provisions of the United States and North 
Carolina Constitutions. The  motion was denied. Defendant was 
convicted in superior court and sentenced to thirty days imprison- 
ment, suspended for one year on condition he not engage in solicita- 
tion activities a t  Hanes Mall. Defendant appealed to the Court of 
Appeals assigning er ror  to the failure of the lower court to dismiss 
the charge on constitutional grounds. 

At oral a rgument  before the Court of Appeals, counsel for 
defendant was advised by that  court that  the appeal was subject to 
dismissal because the record did not reflect how the superior court 
obtained jurisdiction over the charge. 

Following oral argument,  defendant filed a motion to amend 
the record on appeal by adding  a certified copy of the judgment of 
the district court which reflected defendant's appeal therefrom to 
the superior court. The  motion to amend was denied on 29 May 
1980. On 3 June  1980, the Court of Appeals dismissed the appeal for 
failure of the record to show jurisdiction in the superior court. 
Defendant petitioned for wri t  of certiorari to review the procedural 
dismissal by the Court of Appeals. This  Court granted  certiorari in 
the case. 

Pfefyc?.kov,r & Coo1r.i~. P.A., hy  R o b r ~ t  M. Elliot, n t to)xeys . for  
t l( i fc)~da nt crppolla ~ t .  

HUSKINS,  Justice: 

[ I ]  The procedural issue raised on this appeal is whether the 
Court of Appeals erred in denyingdefendant 's motion to amend the 
record to reflect proper jurisdiction in the trial court and then 
dismissing defendant's appeal for failure of the record to show 
jurisdiction. While we find no legal error  or  abuse of discretion in 
the denial of the motion and the dismissal, we have allowed the 
amendment in order  to reach and decide the substantive issue of the 
case. 

Defendant was charged with trespass in violation of G.S. 14- 
134, a misdemeanor offense. Exclusive original jurisdiction of all 
misdemeanors is in the district courts of North Carolina. G.S. 7A- 
272. The jurisdiction of the superior court for the trial of a misde- 
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meanor, unless a circumstance enumerated in G.S. 7A-271(a) arises, 
is derivative and arises only upon appeal from a conviction of the 
misdemeanor in district court.  Stcrtc I :  Gl!ffc!j, 283 N.C. 94,194 S .E.  
2d 827 (1973); w e  also G.S. 7A-271(b). The superior court has no 
jurisdiction to t r y  a defendant on a warran t  for a misdemeanor 
charge unless he is first  t r ied,  convicted and sentenced in district 
court and then appeals t ha t  judgment  for a trial r i p  r/or-o in superior 
court. Stcrte r. Hcrll, 240 N.C. 109, 81 S.E.2d 189 (1954). 

The printed record in this case indicates defendant was tried 
in the Superior Court of Forsyth County upon a warran t  issued by a 
deputy clerk of court charging defendant with misdemeanor tres- 
pass. The record does not show defendant was ever tried in district 
court on this charge. The record reveals only that  defendant was 
convicted by a jury in superior court and a suspended sentence 
imposed. The record fails to disclose derivative jurisdiction in the 
superior court through appeal of a district court conviction. 

Rule 9(b)(3) of the North Carolina Rules of Appellate Proce- 
du re  contains a list of documents and information which must  be 
included in a record on appeal in a criminal case. This rule requires 
"a statement identifying the judge from whose judgment or order 
appeal is taken,  the session a t  which the judgment  or  order  was 
rendered . . . ." N.C. Rules of Appellate Procedure 9(b)(3)(ii). The 
Commentary accompanying this rule in par t  states: 

The office of this item is simply to permit  routine confir- 
mation by the appellate court of the subject mat te r  juris- 
diction or  "competence" of the particular trial judge and 
t r i b u n a l . .  . . The elements enumerated a r e  sufficient for 
this purpose when rounded out by the court's range of 
judicial notice. 

Table I11 in the Appendix of Tables and Forms which accompanies 
the Rules of Appellate Procedure contains a s~cqgcstcrl order or 
a r rangement  for a record on appeal in a criminal case. The list is 
based on successive t r ia ls  in both district and superior courts but  is 
stated to be adaptable to trial only in superior court by exclusion of 
items indicated by an asterisk. Those items which a r e  marked by 
asterisks a r e  items five and six which read: 

5 .  Judgment  in district court.* 

6. Entr ies  showing appeal to superior court.* 
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These items should have been included in the record on appeal in 
this case but  were not. Defendant had the duty to see the record on 
appeal was properly compiled. State  r 3 .  St/cOhs, 265 N.C. 420, 144 
S.E.2d 262 (1965). The problem in this case is what  significance or 
penalty to place on this omission from the record. 

When the record shows a lack of jurisdiction in the lower 
court,  the appropriate  action on the par t  of the appellate court is to 
a r res t  judgment  or vacate any order  entered without authority. 
Sttrto 1.. Hut.trl!i. 298 N.C. 191, 257 S.E.2d 426(1979); Stcrtp iq .  Griffey, 
srrpt~r; Sttrtc (3. Eiwt is ,  262 N.C. 492, 137 S.E.2d 811 (1964); State  1 % .  

Joh)rso)r. 251 N.C.  339, 111 S.E.2d 297 (1959). When the record is 
silent and the appellate court  is unable to determine whether the 
court below had jurisdiction, the appeal should be dismissed. Strrtrl 
1 , .  Hiorto).. 245 N.C. 607, 96 S.E.2d 840 (1957); State  i* .  Bo ) i k s ,  241 
N . C .  572. 86 S.E:.2d 76 (1955); St(! tr i q .  Pntfc).,so)/, 222 N.C. 179, 22 
S.E.2d 267 (1942). In the case before us, the record is silent and the 
Court of Appeals r J . r  ))itJi.o ~)rotic noted it was unable to determine 
that  the superior court had jurisdiction. 

When confronted with the record's deficiency on oral a rgu-  
ment,  defendant 's counsel did not a rgue  the superior court was 
tvithout jurisdiction. Instead, he moved to amend the record to 
include the judgment of the district court and appeal entries there- 
from. This motion, unopposed by the State, reflects proper jurisdic- 
tion in the superior court.  The Court of Appeals, for reasons not 
readily apparent ,  denied the motion to amend.  We cannot say the 
court abused its discretion because Rule 9(b)(6) of the Rules of 
,4ppellate Procedure specifies: 

On motion of any party or on its own initiative the appel- 
late court ,,ctr!/ order  additional portions of a trial court 
record sent up and added to the record on appeal.  On 
motion of any party the appellate court ),ctr!j order  any 
portion of the record on appeal amended to correct e r ror  
sho~vn as to form or content. 

(Emphas is  added.)  Even so, we have decided to allow the amend- 
ment to reflect subject mat te r  jurisdiction and then pass upon the 
substantive issue of the appeal.  This is the path we elect to follow. I t  
is the better reasoned approach and avoids undue emphasis on 
procedural niceties. 
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[2] The substantive issue presented is whether defendant's con- 
duct which formed the basis of the charge of trespass was protected 
by the Fi rs t  Amendment to the United States Constitution and 
Article I ,  section 14  of the North Carolina Constitution. We con- 
clude defendant's conduct was not protected free speech under 
either the Federal  or  State  Constitution. His motion to dismiss the 
charge was properly denied. 

The circumstances under which defendant was arrested can 
be summarized as follows. Hanes Mall is a large regional shopping 
center which contains fashion shops, several banking establish- 
ments and department  stores. No government agencies a re  located 
in the facility. I t  is privately owned and operated. On 4 June  1979. 
Hanes Mall had a policy prohibiting any solicitation on the prem- 
ises without obtaining prior permission from the management. 
Signs a t  the three entrances to the facility read: 

Notice to the people. The property comprising Hanes 
Mall is private property. Solicitations or distribution of 
handbills is absolutely prohibited on this property. Writ- 
ten permission must  be obtained from the Manager's 
Office to use this property in any activity other than 
shopping. 

Activities other than shopping were permitted, such as observance 
of National Law Enforcement Week and solicitations by the Salva- 
tion Army dur ing  the Christmas season but  only after written 
permission was obtained from the management. Any person seen 
soliciting without permission was requested to cease the activity 
and,  if he refused, advised tha t  the police would be called to remove 
him from the property. If he still refused, the police removed the 
person from the property. 

On 4 June  1979, two shoppers a t  the mall approached the 
Mall's Security Director, F red  Thomas, and informed him that  a 
man was soliciting signatures in the parking lot. Thomas walked to 
the parking lot and saw defendant waving a clipboard and calling 
out to people in a loud voice to come over to him. Thomas approach- 
ed defendant  rho asked him to sign a petition against the draf t  
movement. Thomas \vas aware defendant did not have the manage- 
ment's permission to solicit on the property. He told defendant 
solicitation \vas not permitted and requested that  defendant stop. 
Defendant refused, asserting he had a constitutional r ight  to do so. 
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Thomas eventually called the  police who, af ter  some discussion 
with defendant,  took him to the police station where he was arrested 
for trespass. 

Defendant's conduct uras not protected under the Firs t  Amend- 
ment  to the United States  Constitution. In Llo!jti' C o ~ . p o t ~ r t i o r r  I, .  
Ttrir)rc)., 407 U.S. 551, 33 L.Ed.2d 131, 92 S.Ct. 2219 (1972), a case 
factually similar to the case a t  hand,  the Court weighed the F i r s t  
Amendment  r ights  of Vietnam War  and d ra f t  protestors to distrib- 
ute  handbills in the  interior a r ea  of a large,  privately owned shop- 
ping mall against  the Fifth and Fourteenth Amendment  property 
r ights  of the mall owners myho had a strict policy against handbil- 
l ing and who had asked the protestors to leave. The Court held 
"there has been no such dedication of Lloyd's privately owned and 
operated shopping center to public use as  to entitle respondents to 
exercise therein the asserted F i r s t  Amendment  rights." 407 U.S. a t  
570,33 L.Ed.2d a t  143,92 S.Ct. a t  2229. The accostingof customers 
in the private park ing  lot of Hanes Mall to sign a petition, \vhich 
was a type of solicitation prohibited by the owners of the property. 
was not a protected exercise of free speech under  the Federal 
Constitution. 

Nor Ivere defendant's actions protected under  Article I ,  sec- 
tion 14 of the North Carolina Constitut~on which reads: 

Freedom of speech and of the press a r e  t ~ v o  of the grea t  
bulwarks of liberty and therefore shall never be res- 
trained, hrtf c~v)r.!j pc).so)/ slro~r lrl  t~ Itc~ltl ) ~ c ~ s j ) o ) ~ s i O l c  , f i )) .  
thclir ct hrcsc,. 

(Emphas is  added.)  This Court could, under the Supremacy Clause, 
interpret  our  State  Constitution to protect conduct similar to tha t  of 
defendant without infringing on any federally protected property 
r ight  of the owners of private shopping centers.  f ' , . tri~c!jtr)d Slioj~- 
p i y q  ('c)rtc~i' 1 % .  f?ohins. 447 U.S. 74, 64 L. E:d.2d 741, 100 S.Ct. 2035 
(1980). However, we a r e  not so disposed. Defendant's conviction for 
trespass is free from prejudicial e r ror .  The judgment must  there- 
fore be upheld. 

No error .  

Justice MP:YF:K did not participate in the consideration or 
decision of this case. 
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S T A T E  O F  NORTH CAROLINA v. RANDY ANSON C U L P E P P E R  A N D  
TREVOR DALE GURGANUS 

No. 111 

(Filed 27 January  1981) 

Arson 8 3; Cr imina l  Law 5 50.1- or ig in  of f i r e  - opinion testimony imprope r ly  
exc luded  

In a prosecution of defendants for conspiring to burn a building and per- 
sonal property therein,  the trial court e r red  in excluding a witness's testimonyas 
to hisopinion tha t  the char  pattern on the floorof the second story of the building 
did not indicate the use of an  accelerant and that  there was only one origin to the 
fire, since defendant should have been allowed to offer expert  testimony to 
counter that  introduced and relied upon by the State: one defendant's testimony 
that the condition of the building remained unchanged from the time of the fire 
until the time the expert  witness observed it laid an  adequate foundation for the 
expert  testimony: and there was a reasonable possibility that ,  had the er ror  in 
question not been committed, a different result would have been reached a t  the 
trial, as  the impact of another exper t  u,itness's testimony was severely dimin- 
ished \\hen he admitted tha t  he was not a n  arson expert  and had not had training 
in the investigation of arson and arson detection. 

Justice M E Y E H ~ ~ ~  not participate in the consideration or decision of this case. 

ON discretionary review pursuant to G.S. 7A-31(a) to review 
the decision of the Court of Appeals, reported in 47 N.C. App. 633, 
267 S.E. 2d 591, finding no error  in judgments entered by Rrorcw, 
J.. a t  the 29 May 1979 Session of PASQUOTANK Superior Court. 

Defendants were charged in separate indictments, proper in 
form, with conspiring with each other to burn a building and with 
conspiring to burn  personal property located within the building. 
Each defendant was also indicted on counts of burning a building 
and burning personal property. 

The undisputed evidence a t  trial tended to show that  defend- 
an ts  operated a nightclub located in Elizabeth City, North Caro- 
lina. The two-story, rented building which housed the nightclub 
consisted essentially of one large room on the first floor, used as the 
nightclub, and another large room on the second level, used princi- 
pally for storage. The first floor had been adapted for nightclub use 
by the addition of a bar ,  a dance floor, and bathrooms. The t rue  
ceiling of the f i rs t  floor was twelve to fourteen feet high. The 
ceilings in the bathrooms were about eight feet high, resulting in a 
false ceiling and an area  above the ceiling in which defendants had 
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stored paints, paint thinner ,  brushes, rollers, and other painting 
apparatus. 

About 3:00 a.m. on 6 October 1978, defendants closed the 
nightclub for the evening and left. Shortly thereafter,  the building 
caught fire and burned, resulting in substantial fire damage. 

Defendants were arrested on 1 December 1978. The trial 
began 29 May 1979. Following verdicts of guilty on all charges, 
each defendant was sentenced to fifteen years imprisonment for the 
charge of burning  a building, and five years on the charge of 
burning  personal property. The  Court of Appeals, in an  opinion by 
Judge  Hedrick, Judges Mart in (Robert M.) and Martin (Har ry  C.) 
concurring, found no error .  We granted defendants' petition for 
discretionary review pursuant  to G.S. 7A-31(a) on 15 August 1980. 

Rzrfzcs L. E d m i s t c n ,  Attor)zelj General,  by John R. B. Mat this ,  
Spacial D c ~ y u t y  Attor?ley General,  and  Acie  L. W a r d ,  Assistotl t  
At torney Gexeral,  for  the State.  

T l c ~ f o r d ,  T r i m p i ,  Thornpson arid Derrick,  b y  C. Ererr t t  Thorr/p- 
son, .for defendants.  

BRANCH, Chief Justice. 

The  sole question presented for review is whether the trial 
court erred in refusing to admit  the testimony of defendants'expert 
witness. 

The State contended throughout the t r ial ,  and its evidence 
tended to show, that  the fire had three points of origin: the a rea  
behind the bar;  the men's restroom; and an  area  on the second floor 
above the men's restroom. The State's expert  witness, Mr. Floyd 
Douglas Allen, testified that ,  in his opinion, the fire on the second 
floor was caused by the ignition of vapors from a flammable liquid 
which was poured on the floor, "and that  this flash fire, in return,  
ignited the flammable liquids, which in turn  ignited the floor." 

Defendants contended that  the fire originated when a live 
cigarette was thrown into a large trash can behind the bar .  As the 
fire spread,  it ignited cans of paint thinner stored above the false 
ceiling in the men's restroom and caused them to explode. As a 
result, the false ceiling burned away, and cans of paint thinner fell 
to the floor of the restroom. In essence, defendants maintained that  
the fire began accidentally and had only one point of origin. 
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In support of their contention, defendants offered the testi- 
mony of Mr.  Harley June,  an  expert  in the causes of fires. Mr.  June  
was qualified as an  expert  and,  after testifying concerning his 
inspection of the burned premises, was asked the following question 
about the second-floor fire: 

Mr.  June,  do you have an  opinion, satisfactory to yourself, 
based upon your experience and training,  as  to whether or not 
and based on your observations of the hole, a s  to whether or  not 
the char r ing  around tha t  hole you testified about, was caused 
by the use of an  accelerant poured on the floor? 

The court sustained the State's objection and permitted defendants 
to enter  into the record what  the witness would have responded had 
he been allowed to testify. Out of the hearing of the jury, Mr. June  
responded: 

Based on my experience and observations, there was no 
evidence to indicate an  accelerant was used. 

Mr.  June  also would have testified tha t  the fire had only one point of 
origin. 

I t  is well settled that  "an expert  in a particular field may give 
his opinion, based on personal observation or  in answer to a prop- 
erly framed hypothetical question, that  a particular event or  situa- 
tion could or  could not have produced the result in question." Teague 
r :  Power. Co., 258 N.C. 759,763,129 S .E.  2d 507,510 (1963). We hold 
that  it was er ror  not to permit  defendant to offer expert  testimony 
to counter that  introduced and relied upon by the State. See State v. 
Moore, 262 N.C. 431, 137 S.E.  2d 812 (1964) (reversible error  to 
exclude expert  evidence offered to refute State's theory of the origin 
of the fire). 

The Court of Appeals held that  there was no error  in excluding 
the challenged testimony since no foundation had been laid. The 
court noted that  Mr .  June  did not visit the premises until ninety- 
seven days after the fire. The court then stated tha t  defendants had 
failed to offer evidence that  "the condition of the building as he 
observed it, and upon which he based his opinion, was substantially 
the same as it was immediately after the fire." 47 N.C. App. a t  635, 
267 S .E.  2d a t  593. We disagree. Prior  to offering the testimony of 
Mr. June ,  defendant Gurganus testified as  follows: 
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I had an occasion to go in the building in January  of 
1979. I \vent in there with Mr.  Harley June.  When I went 
in there ~ v i t h  Mr.  June ,  i t  bud )cot rh t i n~ l rd  irr c r ) r ! /  ic3tr!/  
s i n w  t h c f i r r .  Other than a small amount of cleanup that  
we had done, that  was very minor. The upstairs on the 
second floor had not altered or changed in any way. 
(Emphasis  added.) 

We think that  the testimony of defendant Gurganus suffices to lay 
an adequate foundation for Mr.  June's expert  testimony. 

Even so, the State  submits, and the Court of Appeals agreed,  
that  any er ror  in excluding the testimony amounted to harmless 
e r ror  since another expert  witness, Mr. Donald Oglesbe, testified 
substantially in accordance with what Mr.  June  \vould have said, 
had he been permitted to give his opinion. However, on cross- 
examination, the impact of Mr .  Oglesbe's expert  testimony was 
severely diminished when he admitted that  he was not an  arson 
expert  and had not "had the t raining in the investigation of arson 
and arson detection." He further  admitted that  he had never inves- 
tigated the premises involved here. Under these cirumstances, we 
cannot say tha t  there is no "reasonable possibility that ,  had the 
error  in question not been committed, a different result would have 
been reached a t  the trial . . . ." G.S. 15A-1433(a). 

The decision of the Court of Appeals finding no error  in defend- 
ants '  trial is reversed and the cause is remanded to tha t  court for 
further  remand to the Pasquotank Superior Court for a new trial. 

New trial. 

Justice MEYER did not participate in the consideration or  
decision of this case. 
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J A M E S  CLIFTON PEELER v. STATE: HIGHWAY COMMISSION,  SELF- 
I N S C R E L )  

No. 126 

(Filed 27 January  1981) 

Master and Servant 3 75- workers' compensation - future medical 
expenses -statute not applied retroactively 

The 1973 amendment  to G.S. 97-25 which eliminated the ten-week limita- 
tion for the recovery of medical expensesfor an  employee's treatments which a re  
necessary"to effect a cu reo r  give relief" will not beapplied retroactively to a case 
in \vhich the claim arose out of an  accident occurring prior to the effective date of 
the amendment.  

Justice M e ~ ~ ~ d i d  not participate in the consideration or decision of this case. 

APPEAL by plaintiff from decision of the North Carolina Court 
of Appeals reported a t  48 N.C. App. 1, 269 S.E.2d 153 (1980). 
affirming the award  of the North Carolina Industrial Commission 
\vhich affirmed in par t  and vacated in par t  the order entered 24 
April 1978 by Drpicty C o t t l t ~  iss iot r r t .  C. A. Dcrtldr~ltrke. 

This case arises from a claim filed under the Workers' Com- 
pensation Act by plaintiff, an employee of the State  Highway 
Commission, seeking compensation and medical expenses for injur- 
ies resulting from an  accident ar is ingout  of and in the course of his 
employment as  an engineer's aide when he was run  over by a motor 
grader  on 22 October 1969. Defendant employer admitted liability 
for the accident and entered into an agreement with plaintiff which 
provided that  he be compensated for his temporary total disability 
for the period 30 October 1969 to 22 March 1973. 

On 22 March 1978, the cause came on for hearing before 
Deputy Commissioner Dandelake. All of the evidence which was 
received a t  the hearing was by way of stipulations of counsel for 
both parties. Upon this evidence, the deputy commissioner found as 
a fact that  as  a result of an accident arising out of and in the course 
of his employment, plaintiff had sustained an  injury which had 
resulted in a 20% permanent partial disability of his back, a 213% 
permanent partial disability of his r ight  leg, and a 5% permanent 
disability of his left leg; that  plaintiff had sustained permanent 
injuries to "important external and internal" organs of the body 
which resulted in his total and permanent impotence; and plaintiff 
has lost complete use of his bladder and his secondary sexual organs 
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such a s  his prostate gland and  seminal vesicles. The  deputy com- 
missioner also made  the following findings of fact,  to which defend- 
a n t  employer took exception: 

He  will require  the continued use of an  external drain-  
age  appara tus  because of the necessity to create a ur inary 
diversion above the bladder. That  the plaintiff will also 
have to have continued t rea tment  two times a year for an 
ileo-loop stomo in the r igh t  lower quadrant  of the abdo- 
men which will require  permanent  use of a collection 
appliance. These a r e  synthetic material which will re- 
quire  repeated replacement and ,  therefore, will require 
a necessary replacement periodically to tend to lessen his 
disability. 

The plaintiff's doctors a r e  also of the opinion that  plain- 
tiff will have to be seen regularly a t  least two times a year 
as  the plaintiff will continue to have disability related to 
his ur inary  t rac t  because of the ileo-loop urinary t rac t  
infections or may even develop a chrinic [sic] ur inary 
t r ac t  infection which may predispose to calculusor stone 
formation and may develop certain electrolite imbalan- 
ces or even progress to renal sufficiency with associated 
azotemia and anemia and  possible acidosis. In order to 
avoid this type of complication he will need periodic eval- 
uation to consist of complete blood counts with serum, 
Bun and Creatinine and  Electrolyte determinations. He 
will also require  periodic urinalysis directly from the 
ileo-loop along ~ v i t h  quantitive urine cultures and  d r u g  
sensitivities if indicated. He should also have periodic 
x-ray evaluation of the ileo-loop and of the kidneys to 
determine both anatomic and functional status. That  the 
x-ray procedure be done a t  yearly intervals and tha t  the 
urinalysis and cultures and blood studies be done a t  three 
to six month intervals. He may need surgical removal of 
the retained bladder if he continues to have difficulty 
ivith fluid accumulations with possible secondary infec- 
tions in the bladder. Tha t  the plaintiff will also continu- 
ously lvear a long leg waist height support.  (That  all of 
the above will be required to keep plaintiff's condition 
from worsening.) 
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Thereupon, plaintiff was awarded compensation for permanent 
partial disability in the amount of 126 weeks a t  $46.80 per week for 
a total of $5,896.80; compensation for plaintiff's impotence in the 
amount of $5,000; and compensation for plaintiff's loss of his 
bladder and prostrate gland in the amount of $1,861.60. 

None of the foregoing award has ever been challenged by 
defendant employer. However, on appeal to the full Industrial 
Commission by defendant, the conclusion of the deputy commis- 
sioner that  "[Pllaintiff will need additional medical expenses from 
time to time in the future to lessen his permanent partial disability 
. . ." was ordered stricken. The corresponding portion of the deputy 
commissioner's order which directed defendant employer to ". . . 
pay future medical expenses for t reatment  as  recommended by 
plaintiff's doctor so long as it will tend to lessen his period of 
disability" was also ordered stricken. 

On appeal by plaintiff, the Court of Appeals, in an  opinion by 
Judge  Parker ,  concurred in by Chief Judge Morris, affirmed the 
decision of the full commission. Judge  Robert M. Martin dissented, 
and plaintiff appealed pursuant to G.S. 5 7A-30(2). 

Attorneg General Rufus L. Edmisten, b y  Assitalzt Attome?j 
General Ralf  F. Huskell, for the State. 

W i l l i a m ,  Willeford, Boger, Grudy & Datqis, b?g Thomas M. 
Gradg, for plaintijf-appella~t. 

P E R  CURIAM. 

In a clear and well-written opinion, Judge  Parker ,  speaking 
for the Court of Appeals, held that: 

(1) The action of the full Industrial Commission in striking the 
conclusion of the deputy commissioner that  "[pllaintiff will need 
additional medical expenses from time to time in the future to 
lessen his permanent partial disability", as  well as  the portion of the 
award which required defendant employer to pay plaintiff's future 
medical expensesi'so long as it will tend to lessen (plaintiff's) period 
of disability", was, in effect, a conclusion of law reviewable by the 
appellate courts. 

(2)  G.S. 5 97-29 authorizes a claimant to recover compensation 
for medical care only when the disability is found to be totcrl and 
permanent. That  statute cannot be relied upon to support the action 
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of the deputy commissioner because there had been an  express 
finding tha t  plaintiff had suffered a permanent  pavticcl disability. 

(3)  G.S. 5 97-25 authorized, a t  the time of plaintiff's injury, an  
award  of expenses for medical t reatment  only when: (a )  I t  was 
reasonably required to effect a cure or give relief within ten weeks 
of the injury. (b)  After the ten-week period, when, in the judgment 
of the Industrial Commission, the t reatment  was reasonably re- 
quired to lessen the period of disability. The conclusion of law by the 
deputy commissioner was to the effect that  these medical expenses 
will be necessary only to lessen plaintiff's permanent partial disabil- 
ity, not tha t  they would tend to lessen the period of his disability. 
While this conclusion of law flows logically from the findings of 
fact, it does not provide a basis upon which medical expenses could 
be properly awarded,  and the full commission acted correctly in 
ordering that  it be stricken. A t  most, the findings indicate tha t  the 
treatment is necessary to prevent plaintiff's condition from deterior- 
ating, not that  it will tend to lessen the period of disability. 

We a re  in full agreement with the majority opinion of the 
Court of Appeals. The only issue tha t  remains for our consideration 
is that  posed by the dissent of Judge  Robert M. Martin: Whether 
this court,  in the recent caseof SchoficiltJ i 9 .  Gveat Atlccntic & Prccific 
Trw Co., 299 N.C. 582,264 S.E.2d 56 (1980), retroactively applied a 
1973 amendment to G.S. 5 97-25 in such a manner as  to enable 
plaintiff to recover future medical expenses. 

At  the time of plaintiff's injury, G.S. 5 97-25 provided that  

Medical, surgical, hospital, nursing services, medi- 
cines, sick travel, and other t reatment  including medical 
and surgical supplies as  may reasonably be required, for 
a period not exceeding ten weeks from date of injury to 
effect a cure or give relief and for such additional time as 
in the judgment of the Commission will tend to lessen the 
period of disability, . . .shall be provided by the employer. 

The 1973 Session of the General Assembly amended the sta- 
tute to provide that  

Medical, surgical,  hospital, nursing services, medi- 
cines, sick travel, rehabilitation services, and other 
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t reatment  including medical and surgical supplies as  
may reasonably be required to effect a cure or give relief 
and for such additional time as in the judgment of the 
Commission will tend to lessen the period of disability,. . . 
shall be provided by the employer. 

I t  was the position of the dissent that  the 1973 amendment was 
retroactively applied by this court in S c h o f i e l d ;  and that  the statute 
as amended requires employers to provide medical care which is 
reasonably required (1) to effect a cure,  (2) give relief, or (3) if 
additional time is required, to lessen the period of disability. Judge  
Martin concluded tha t  it was clear upon the present record that  the 
continuing medical t reatment  which plaintiff will require for the 
rest of his life as  a result of his permanent injuries will never effect a 
cure or lessen the period of his disability. However, he concluded 
that  there was ample evidence in the record to support a finding 
that  such treatment  is reasonably required to give relief. Judge 
Martin observed that  the manifest intention of the legislature in 
enacting the amendment was to eliminate the previous ten-week 
limitation on treatments  which are  necessary to effect a cure or give 
relief. 

The position taken by the dissent that  this court retroactively 
applied the 1973 amendment in S e h o f i d d  is erroneous for two prin- 
cipal reasons. 

F i rs t ,  while it is thegeneral  rule that  the Workers'Compensa- 
tion Act should be liberally construed so that  the benefits arising 
under the Act will not be denied by narrow or technical construc- 
tion, c.g., S t e ~ q e ~ ~ s o t l  t * .  C i t y  of D ~ r h t i  t ~ ,  281 N.C. 300, 188 S.E.2d 281 
(1972), that  rule is subject to the principle that  a statute will not be 
construed to have retroactive effect unless that  intent is clearly 
expressed in the legislation or arises by necessary implication from 
its terms. In re  Will of Mitchell, 285 N.C. 77,203 S.E.2d 48 (1974); 
seC g ~ ~ e v t r l l y  1A D. Sands, Statutes and Statutory Construction 5 
22.36 (1972); c o m p a r e  Ar 'r i tzgton 1 , .  S t o n e  & W e b s t e r  E n g i u e e r i ? t g  
Gorp., 264 N.C. 38,140 S.E.  2d 759(1965); H a r t s e l l  t ' .  T h e v u l o i d  Co., 
249 N.C.  527, 107 S.E.2d 115 (1959); Otrks I * .  C O H ~ J  Mil ls  Co) -p . ,  249 
N.C. 285, 106 S.E.2d 202 (1958). By its very terms,  the amending 
legislation provides that  it is to be effective "from and after  July 1, 
1973." Such language provides no room for a judicial construction 
otherwise. 
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Second, close analysis of the Schofield opinion indicates that  
the statutory provision a t  issue in the present case had no bearing 
whatsoever on the issues then presented to the court for its review. 
I t  will be noted that  Schojiel t i  held that  G.S.  5 97-25 authorizes an 
employee to seek treatment  in an  emergency by a physician other 
than tha t  selected by an  employer where the employer's failure to 
provide medical services amounts merely to an  inability to provide 
such care. The provision of the statute which is a t  issue in the 
present case was in no way involved in Schof ie ld  other than being 
set out in the opinion in a block quotation with the entire statutory 
section which happens to also include the pertinent provisions for 
emergency treatment ,  an  issue upon which the decision ultimately 
turned.  The question of retroactivity of the 1973 amendment was 
not even addressed by the court because the amendment in no way 
altered the provisions of the statute which dealt with emergency 
care. 

I t  follows, therefore, tha t  since we intimated and intended no 
retroactive application of the 1973 amendment in Schof i r ld ,  and 
affirmatively disclaim such concept herein, it is irrelevant that  the 
Industrial Commission failed to make any findings of fact as  to 
whether the medical t reatment  involved was reasonably required 
to give relief. 

For  the reasons stated, the decision of the Court of Appeals is 

Affirmed. 

Justice MEYER did not participate in the consideration or  
decision of this case. 
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No. 90 

(Filed 2 February  1981) 

1. Divorce a n d  Al imony 8 1.1- d ivo rce  f r o m  b e d  a n d  b o a r d  - res idency 
r e q u i r e m e n t  

The trial court properly granted defendant's motion to dismiss plaintiffs 
action for divorce from bed and board on the ground that plaintiff failed to meet 
the six month N. C ,  residency requirement set forth in G.S. 50-8 before filing a 
complaint for divorce. 

2 .  Divorce a n d  Al imony $8 23.1, 23.5- divorce  action dismissed f o r  lack  of 
jurisdiction - child wi th in  S t a t e  - jurisdiction of custody action 

The portion of plaintiffs complaint seeking custody of his minor son consti- 
tuted a separate action severable from hisdivorce proceeding so tha t  dismissal of 
the divorce action for lack of subject matter jurisdiction did not result in a 
dismissal of the custody action, and the trial court was authorized to assert  
subject mat ter  jurisdiction over the custody portion of the case where the child 
was physically within the State.  

3. Divorce  a n d  Al imony 8 23.4; Rules  of Civil P r o c e d u r e  8 4- nonres ident  
de fendan t  - service  b y  regis tered  mai l  - i nadequa te  af f idavi t  

The tr ial  court  did not have personal jurisdiction over the nonresident 
defendant in a child custody proceeding, and a custody order entered on 1 June  
1978 was not binding on defendant, where plaintiff attempted to serve defendant 
with process in Illinois by registered mail, return receipt requested, but the 
affidavit required by Rule 4(j)(9)(b) was not filed until 19 January  1979, and the 
affidavit did not state tha t  a copy of the summons and complaint wasdeposited in 
the post office by registered mail, return receipt requested. 

4. A p p e a r a n c e  § 1.1; I n f a n t s  5 5.1- child cus tody p roceed ing  - fu l l  fa i th  a n d  
c red i t  motion - g e n e r a l  a p p e a r a n c e  

Defendant made a general appearance in a child custody proceeding and 
submitted herself to the jurisdiction of the court  by makinga motion invoking the 
adjudicatory power of the courttodetermine whether full faith and credit  should 
be given to a custody decree entered in Illinois. 

5. Consti tutional L a w  5 26.5; In fan t s  8 5.1- fo re ign  child custody o r d e r  - full  
fa i th  a n d  c r e d i t  

The tr ial  court  and the Court  of Appeals erred in refusing to give full faith 
and credit  to a n  Illinois divorce decree awarding child custody to defendant 
mother since the custody order in question was clearly a n  award of permanent 
custody, as  there was no indication in the entire judgment that  thecour t  intended 
this award of custody to be temporary; the Illinois court  had previously entered 
an  order awarding temporary custody to defendant so tha t  an  additional order 
awarding temporary custody would have served no purpose; the fact that  the 
court retained jurisdiction to determine whether plaintiff would be allowed 
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visitation rights did not change the permanent nature of the custody order;  and 
the Illinois court  by the same judgment granted defendant's petition for a final 
divorce, indicating that it considered the entire judgment to be final except as  to 
matters\vhich it.specifically retained the right to adjudicate a t  a later time. Since 
plaintiff originated the Illinois action by his complaint and since a t  the t ime he 
filed hiscomplaint the minor child and both partiesweredomiciled in Illinois, the 
Illinois court  clearly had jurisdiction to adjudicate the mat ter  and enter the 
permanent child custody order.  

.Justice M E \   d did not participate in theconsideration or decision of thiscase. 

ON defendant's petition for discretionary review of a decision 
of the Court of Appeals, 45 N.C. App. 391,264 S.E. 2d 114 (1980) 
(opinion by Erwitl ,  J., with Clark, J. and Armlcl ,  J. concurring), 
aff i rming in pa r t  and vacating in par t  the judgments of Hamrick,  
D.J., entered a t  19 Janua ry  1979 Civil Session of District Court, 
CIXVELAND County. 

This  case involves a series of divorce and custody proceedings, 
the ultimate issue being which, if any, of the divorce and custody 
orders  entered by the courts of North Carolina and Illinois a r e  
binding upon the parties. Plaintiff husband and defendant wife 
were married on 30 April 1976 in Cpok County, Illinois, where they 
lived together until their separation in October, 1977. One child was 
born of the marriage on 3 December 1976. Plaintiff filed a petition 
for divorce, requesting custody of the child, on 30 December 1977 in 
Illinois. Defendant filed a response to this Illinois action on 13 
February  1978, pleading tha t  plaintiff's petition for divorce and 
custody be denied. 

On or about 20 March 1978 plaintiff left Illinois with the child 
and moved to Shelby, North Carolina. He testified before the North 
Carolina District Court in Cleveland County tha t  he took the child 
without the knowledge or  consent of the mother. Plaintiff filed a 
complaint in North Carolina on 6 April 1978, seeking a divorce 
from bed and board and custody of the minor child. On that  same 
day the North Carolina court awarded temporary custody to plain- 
tiff and entered an  order  demanding that  defendant appear  in the 
North Carolina court on 21 April 1978. The record contains a 
certified mail receipt, purportedly signed by defendant, showing 
that  something was delivered to her on 11 April 1978. 

Defendant filed a counter petition in plaintiff's Illinois action 
on 21 April 1978, seeking divorce, temporary custody, and child 
support. Plaintiff's complaint filed in Illinois on 30 December 1977 
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was dismissed for lack of prosecution on 16 May 1978. This order 
was vacated on 31 May 1978, apparently for the purpose of allowing 
defendant's counter petition to be heard,  and a hearing was sche- 
duled for 15  June  1978. 

The North Carolina district court filed an  order on 1 June  1978 
awarding permanent  custody of the child to plaintiff. A t  the 15  
June  1978 hearing on plaintiff's Illinois action, the Illinois court 
entered an  order of default against plaintiff for his failure to an- 
swer defendant's counter petition. Plaintiff did not appear  a t  the 
hearing and his attorney was permitted to withdraw as counsel on 
that  date. On 11 July 1978 the Illinois court ordered plaintiff's 
petition for dissolution of marriage dismissed for want of prosecu- 
tion, retroactive to 1 5  June  1978. By a judgment entered 17 July 
1978 the Illinois court granted defendant's counter petition for 
divorce, ordered plaintiff to return the child to Illinois, and 
awarded custody of the minor child to defendant. 

Defendant filed motions in plaintiff's North Carolina action on 
30 November 1978, requesting that  the court dismiss plaintiff's 
North Carolina actions for divorce from bed and board and custody 
of the minor child or  set aside the portion of the court's order 
granting custody to plaintiff, and asking that  the 17 July 1978 
Illinois judgment ordering plaintiff to return the minor child and 
awarding custody to defendant be given full faith and credit. 

On 19 January  1979 the North Carolina court held a hearing 
on defendant's 30 November 1978 motions. Defendant presented a 
certified copy of the record in the Illinois action and eight affidavits 
from persons residing in Illinois, attesting to the good character of 
defendant and bad character of plaintiff. Plaintiff testified in his 
own behalf, denying the allegations made in the eight affidavits 
submitted by defendant and accusing defendant of several actions 
of immoral conduct which, he argued,  rendered her unfit for cus- 
tody of the minor child. Plaintiff claimed that  he had not corres- 
ponded with his Illinois counsel since early in March 1978 and that  
until November 1978 he was unaware of any action that  had taken 
place in the Illinois proceeding after  the withdrawal of his attorney 
on 15  June  1978. Plaintiff's mother testified as  a character witness 
for him. 

By an  order  filed 5 February  1979 the district court of Cleve- 
land County granted defendant's motion to dismiss plaintiff's 
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action for divorce from bed and board, on the ground that  it lacked 
jurisdiction to adjudicate tha t  portion of the action since plaintiff 
had not met  the six month residency requirement set forth in G.S. 
50-8 before filing his complaint. Defendant's motions to dismiss the 
custody action, to vacate the orders granting custody to plaintiff, 
and to give full faith and credit to the Illinois judgment of 17 July 
1978 were denied. After reviewing the evidence presented a t  the 19 
January  1979 hearing, the court again awarded permanent custody 
to plaintiff. 

The Court of Appeals affirmed in par t  and reversed in part ,  
holding tha t  the 6 April 1978 and 1 June  1978 orders of the North 
Carolina court awarding  custody to plaintiff were not binding on 
defendant due  to defects in the service of process, and that  the 17 
July 1978 Illinois judgment was not entitled to full faith and credit. 
That  court fur ther  found that  by filing a motion requesting that  the 
Illinois judgment be given full faith and credit, defendant made a 
general appearance in the action and thereby submitted to the 
jurisdiction of the court as of 30 November 1978. After defendant's 
motions were denied a t  the 19 January  1979 hearing, the Court of 
Appeals held that  she should have been permitted to file an answer, 
therefore the portion of the 5 February  1979 order granting custody 
to plaintiff was vacated and the case remanded to allow defendant 
to file an  answer,  af ter  which the case would be scheduled for a d~ 
I I O I Y )  hearing on the merits. 

We allowed defendant's petition for discretionary review pur- 
suant to G.S. 7A-31 on 3 June  1980. 

Hicks ,  Ha r r i s  & Sterwtt b~ Richn rd F. Hcr vr is  I I I ,  fat. tdef(7rtd- 
(1 Ht appel la  Ht. 

COPELAND, Justice. 

By this appeal defendant asks us to determine which, if any, of 
the orders filed by the North Carolina and Illinois Courts a re  bind- 
ing upon the parties. We agree with the Court of Appeals that  the 
judgments of the North Carolina district court on 6 April 1978 and 
1 June  1978, awarding custody to plaintiff, a re  not binding upon 
defendant. Powever, we reverse that  portion of the Court of 
Appeals' decision which holds tha t  the Illinois judgment of 17 July 
1978 is not entitled to full faith and credit. We find tha t  the Illinois 
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judgment was a permanent, final determination of custody by a 
court with proper jurisdiction, and therefore the trial court erred in 
failing to give full faith and credit to tha t  judgment. 

[I] The trial court properly granted defendant's motion to dismiss 
plaintiff's action for divorce from bed and board on the ground tha t  
plaintiff failed to meet the six month North Carolina residency 
requirement set forth in G.S. 50-8 before filing a complaint for 
divorce. Plaintiff himself testified before the district court that  he 
moved to North Carolina on 20 March 1978. He filed his complaint 
seeking divorce from bed and board on 6 April 1978, only a few 
weeks after establishing residency in North Carolina. Hence, the 
district court lacked subject matter  jurisdiction over the divorce 
action. E u d y  zq. E u d y ,  288 N.C. 71,215 S.E.  2d 782 (1975); Israel u. 
Israel, 255 N.C. 391,121 S.E.  2d 713 (1961). G.S.  1A-1, Rule 12(h)(3) 
provides tha t  subject matter  jurisdiction may be challenged a t  any 
point in a proceeding, therefore defendant's 30 November 1978 
motion to dismiss the divorce action was timely made and correctly 
granted. 

[2] The portion of plaintiff's complaint seeking custody of his 
minor son constitutes a separate action, severable from the divorce 
proceeding. Consequently, the dismissal of the divorce action for 
lack of subject mat te r  jurisdiction does not result in a dismissal of 
the custody action. B r o n d u m  L ~ .  Cox,  292 N.C. 192,232 S.E.  2d 687 
(1977); Blackley z: Blackley,  285 N.C. 358,204 S.E. 2d 678 (1974); 
Burzn 1 ' .  Bunrz, 258 N.C. 445,128 S.E.  Sd 792 (1963). SeeG.S .  50-13.5 
(c)(1976)(prior to amendment effective 1 July 1979,1979 N.C. Sess. 
Laws, c. 110, s. 12). We agree with the Court of Appeals' finding that  
the district court was authorized to assert subject matter  jurisdic- 
tion over the custody portion of the case. A t  the time plaintiff's 
complaint was filed, G.S. 50-13.5(c)(2) provided: 

"(2) The courts of this State  shall have jurisdiction to 
enter  orders providing for the custody of acminor child 
when: a. The minor child resides, has his domicile, or  is 
physically present in this S t a t e .  . ." 

I t  is a generally accepted principle that  the courts of the state in 
which a minor child is physically present have jurisdiction consis- 
tent with due process to adjudicate a custody dispute invo1~:rlq that  
child. The authority to assert jurisdiction stems from the state's 
responsibility a s  parens  patr iae  to provide for the general welfare 
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of any  child within its borders. Murphy LI. Murphy, 404 N.E.  2d 69 
(Mass. 1980); Trampert T .  Trampert, 55 App. Div. 2d 838, 390 
N.Y.S. 2d 325 (1976); Spence 7*. Durham, 283 N.C. 671,198 S.E.  2d 
537 (1973), cert. denied 415 U.S. 918,94 S.Ct. 1417,39 L. Ed.  2d 473 
(1974); Holmes c. Sanders, 246 N.C. 200, 97 S .E.  2d 683 (1957); 
Adarns r * .  Bowens, 230 S .E.  2d 481 (W. Va. 1976). G.S. 50-13.5(c)(2) 
was amended by the 1979 Session Laws, effective 1 July  1979, to 
read that  the courtsof this state shall have jurisdiction to adjudicate 
a custody proceeding under the provisions of G.S. 50A-3. G.S. 50A- 
3, also effective 1 July 1979, states tha t  a North Carolina court has 
jurisdiction to determine mat te rs  of child custody based upon the 
physical presence of the child within the s tate  only if the child has 
been abandoned, if no other state would have jurisdiction, or  if it is 
necessary in an emergency situation to protect the health of the 
child. Since this s tatute was not made  retroactive, it has no bearing 
upon this case, and defendant's claim tha t  the court e r red  in assert- 
ing jurisdiction over the custody determination is without merit.  
See 1979 N.C. Sess. Laws, c. 110, s. 1, effective 1 July 1979. 

[3] However, we do find meri t  in defendant's contention that  the 
district court lacked personal jurisdiction over her a t  the time it 
entered its orders of 6 April 1978 and 1 June  1978, and hold in 
accord with the decision of the Court of Appeals that  these orders 
a r e  not binding upon her. Plaintiff alleged tha t  defendant was 
properly served with summons on 11 April 1978 by means of certi- 
fied mail, return receipt requested, and therefore the district court 
had personal jurisdiction over her. G.S. 50-13.5(d), in effect a t  the 
time plaintiff filed his complaint and until 1 July 1979, stated that: 

(1) Service of process in civil actions or  habeas corpus 
proceedings for the custody of minor children shall be 
as  in other civil actions or  habeas corpus proceedings. 
Motions for custody or support of a minor child in a 
pending action may be made on five days' notice to the 
other parties and compliance with G.S. 50-13.5(e). 

(2) If the circumstances of the case render it appropriate, 
upon gaining jurisdiction of the minor child the court 
may enter  orders for the temporary custody and sup- 
port of the child, pending the service of process or 
notice a s  herein provided." 

Service of process in other civil proceedings is governed by the 
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provisions of G.S. 1A-1, Rule 4, which provides in section (j)(9) that  
any person who is not an inhabitant of the state or found within the 
state may be served with process by: 

". . . b. Registered or certified mail. -Any party subject to 
service of process under this subsection (9) may be served 
by mailing a copy of the sumons and complaint, regis- 
tered or certified mail, return receipt requested, address- 
ed to the party to be served. Service shall be complete on 
the day the summons and complaint a r e  delivered to the 
address .  . . . Before judgment by default may be had on 
such service, the serving party shall file an  affidavit with 
the court showing the circumstances warranting the use 
of service by registered or  certified mail averr ing(i)  tha t  
a copy of the summons and complaint was deposited in 
the post office for mailing by registered or certified mail, 
re turn  receipt requested, (ii) tha t  it was in fact received 
as evidenced by the attached registered or  certified 
receipt or  other evidence satisfactory to the court of 
delivery to the addressee and (iii) that  the genuine receipt 
or other evidence of delivery is attached. This affidavit 
shall be prima facie evidence tha t  service was made on 
the date disclosed therein in accordance with the require- 
ments  of this paragraph,  and shall also constitute the 
method of proof of service of process when the party 
appears  in the action and challenges such service upon 
him. This affidavit together with the return receipt 
signed by the person who received the mail raises a 
rebuttable presumption that  the person who received the 
mail and signed the receipt was an  agent of the addressee 
authorized by appointment or  by law to be served or  to 
accept service of process or  was a person of suitable age 
and discretion residing in the defendant's dwelling house 
or usual place of abode." 

The record shows tha t  a t  the time of the 1 June  1978 order 
awarding permanent  custody to plaintiff, the only document before 
the court which tended to prove service of process on defendant was 
a return receipt for certified mail, allegedly signed by defendant, 
dated 11 April 1978 and addressed to her residence a t  8435 South 
Merrimack Street,  Burbank,  Chicago, Illinois. This receipt shows 
that  something was delivered to defendant on that  date, but does not 
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indicate what  was delivered. The affidavit s tat ing the circumstan- 
ces warrant ing  the use of service by certified mail, required under 
Rule 4(j)(9)b, was not filed until 19 Janua ry  1979. Plaintiff never 
filed a n  affidavit s tat ing tha t  copies of the summons, complaint, 
and order  were deposited in the post office for delivery by regis- 
tered or  certified mail, also a requirement under Rule 4(j)(9)b. If a 
s tatute specifies that  certain requirements must  be complied with 
in the process of serving summons, failure to follow these require- 
ments  results in a failure of service. Guthrir  P. Ray, 293 N.C. 67.235 
S .E.  2d 146 (1977). Since plaintiff failed to file the affidavits 
required by Rule 4(j)(9)b, the return receipt of certified mail was 
insufficient to prove service of process, and plaintiff was never 
properly served in this  action. Unless waived by the party to be 
served, service of summons in compliance with Rule 4 is required 
before a court may assert personal jurisdiction over that  party or  
enter  a default judgment against  him. Gzcthrie P. Ray,  s i (pra;  North  
Stcrte F i t z (~  HW Co. 1'. L ~ o n a  rd ,  263 N.C. 167, 139 S.E.  2d 356 (1964); 
Klr iq fdc l t  I*. Shotley's of Charlotte,  Inc.. 257 N.C. 791, 127 S.E. 2d 
573 (1962). Since defendant was never properly served with process 
under Rule 4 and had not waived the r ight  to be served a t  that  time, 
the 1 June  1978 order  awarding  permanent  custody to plaintiff was 
a nullity a s  to her. Under  G.S. 50-13.5(d)(2), in effect a t  the time of 
the present custody action, a temporary custody order was binding 
only if service of process was carr ied out in accordance with Rule 4. 
Such service of process was never rendered, therefore the tempor- 
a ry  custody order of 6 April 1978 was also not binding on defendant. 

[4] Although service of process was defective in this case, we 
agree  with the Court of Appeals' holding tha t  by her motions filed 
30 November 1978, defendant made a general appearance in the 
custody proceeding, and thereby waived her r ight  to challenge the 
North Carolina court's personal jurisdiction over her from that  date 
for~vard .  G.S. 1-75.7 states as  follows: 

"--A court of this S ta te  having jurisdiction of the subject 
matter  may,  without serving a summonsupon him, exer- 
cise jurisdiction in an action over a person: 

(1) Who makes a general appearance in a n  action; pro- 
vided, that  obtaining an  extension of time within 
which to answer or  otherwise plead shall not be consi- 
dered a general appearance .  . ." 
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Consequently, any act  which constitutes a general appearance 
obviates the necessity of service of summons and waives the r ight  to 
challenge the court's exercise of personal jurisdiction over the party 
making the general appearance. Sirnms P. MasonJsStores, Inc., 285 
N.C. 145,203 S.E.  2d 769 (1974); Yozlngblood 1: Bright, 243 N.C. 599, 
91 S .E.  2d 559 (1956). In re  Blalock, 233 N.C. 493, 504,64 S.E.  2d 
848,856 (1951), Justice Winborne(1ater Chief Justice), speakingfor 
the Court, explained that  ". . . a general appearance is one whereby 
the defendant submits his person to the jurisdiction of the court by 
invoking the judgment of the court in any manner on any question 
other than that  of the jurisdiction of the court over his person." In 
one of her motions filed 30 November 1978, defendant requested 
that  the district court give full faith and credit to the Illinois judg- 
ment awarding  custody to her ,  filed 17 July 1978. Defendant there- 
by invoked the adjudicatory power of the court to determine 
whether the Illinois judgment should be accorded full faith and 
credit by our courts, and requested tha t  the court assert jurisdiction 
to award her affirmative relief. Consequently, defendant's motion 
constituted a general appearance in the action and waived her right 
to challenge personal jurisdiction. 

In determining whether a general appearance was made in 
any proceeding, G.S. 1-75.7 must  be construed with G.S. 1A-1, Rule 
12, since these statutes a r e  pa r t  of the same enactment. S i m m s  v. 
Mason's Stores, Inc., supra. After construing the two statutes 
together, our conclusion that  defendant entered a general appear- 
ance on 30 November 1978 remains unchanged. Rule 12(b) states 
tha t  before filing a responsive pleading in an  action, a par ty  may 
make a motion to dismiss the case on one or more grounds specified 
in tha t  section, including lack of jurisdiction over the person. Rule 
12(b) also provides that  "[nlo defense or  objection is waived by being 
joined with one or  more other defenses or  objections in a responsive 
pleading or motion." Sections (g) and (h) of Rule 12 further  state 
that  a challenge to jurisdiction over the person shall be waived if a 
party files another motion permitted under Rule 12 and fails to join 
with i t  a motion to contest personal jurisdiction, or  if a p a r t y  files a 
responsive pleading in the case before filing a motion contesting 
personal jurisdiction. This Court has held tha t  when the above 
provisions of Rule 12 are  construed with G.S. 1-75.7, i t  is clear that  a 
general appearance will waive the r ight  to challenge personal 
jurisdiction only when it is made prior to the proper filing of a Rule 
12(b)(2) motion contesting jurisdiction over the person. If a general 
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appearance is made in conjunction with or  af ter  a Rule 12(b)(2) 
motion is properly filed, the r ight  to challenge personal jurisdiction 
is preserved. S imms  11. Mason's Stores, Inc., supra. 

In the present case, defendant's motion to have the Illinois 
judgment accorded full faith and credit,  which constituted a gen- 
e ra l  appearance,  was filed in conjunction with four other motions, 
three of which contested the court's jurisdiction in the proceeding. 
Before filing her  30 November 1978 motions defendant had not 
waived her  r ight  to enter  any Rule 12(b) motions, since she had 
never been served with summons, the orders  of 6 April 1978 and 1 
J u n e  1978 were not binding upon her ,  and this was the f i rs t  
response she had entered in the action. However, we find that  none 
of the 30 November 1978 motions were motions contesting personal 
jurisdiction on the ground of insufficiency of process, therefore 
defendant's general appearance on that  date before challenging 
personal jurisdiction waived her  r ight  to make such a challenge 
thereafter.  The district court acted properly in asserting jurisdic- 
tion over defendant af ter  t ha t  da te  and dur ing  the 19 Janua ry  1979 
hearing on her  motions. 

[5] Although the district court acted correctly in asserting juris- 
diction over defendant af ter  30 November 1978, we hold tha t  i t  
e r red  in denying defendant's motion to give full faith and credit to 
the 17  Ju ly  1978 Illinois judgment awarding custody to defendant, 
and the Court of Appeals erred in affirming the district court's 
denial of this motion. I t  is well established that  under the full faith 
and credit clause in Art .  IV, 5 1 of the United States Constitution, 
the courts of one state must  give the same effect to a final judgment 
of the courts of another s tate  tha t  the judgment would have in the 
jurisdiction in which it was rendered. Ford P. Ford, 371 U.S. 187,83 
S.Ct. 273, 9 L. Ed .  2d 240 (1962); Spence t 9 .  Durham, supra. 

The validity and effect of the judgment of another state must  
be determined by the laws of tha t  state. Spence 1 % .  Durham, supra; 
Thomas r q .  Frosty Morn Meats, Irzc., 266 N.C. 523, 146 S.E. 2d 397 
(1966). Since the 17 July 1978 judgment awarding custody to de- 
fendant was issued in Illinois, i t  is the law of that  state which 
governs us in determining what  effect the judgment must  be given. 
The courts of Illinois have repeatedly held tha t  a permanent  cus- 
tody order  is a "final judgment" as  to circumstances existing a t  the 
time i t  was rendered. Hofmann 1..  Poston, 77 Ill. App. 3d 689, 396 



N.C.] FALL TERM 1980 199 

Lynch v.  Lynch 

N.E. 2d 576 (1979); Herron 21. Herron, 74 Ill. App. 3d 748,393 N.E.  
2d 1153 (1979); Rippon v. Rippon, 64 Ill. App. 3d 465,381 N.E. 2d 70 
(1978); Dunning v. Dunning, 14 Ill. App. 2d 242, 144 N.E. 2d 535 
(1957); Nye T .  Nye, 411 Ill. 408,105 N.E.  2d 300 (1952). Whether a 
custody order  is temporary or  permanent  and final must  be deter- 
mined according to the substance, not the form, of the order. Herron 
c. Herron, supra; Carroll u. Carroll, 64 Ill. App. 3d 925,382 N.E. 2d 
7 (1978). The Court of Appeals found tha t  the 17 July 1978 Illinois 
judgment a t  issue in this case was an  award of temporary custody to 
defendant and was therefore not entitled to full faith and credit. 
After carefully reviewing the 17 Ju ly  1978 order, we find tha t  it was 
clearly a n  award of permanent custody and should have been 
accorded full faith and credit by the courts of this state. The order  
states that  "the care, custody, control and education of the minor 
child of the parties is awarded to the Counter Petitioner, Jean 
Lynch." There is no indication in the entire judgment tha t  the court 
intended this award  of custody to be temporary. The Illinois court 
had previously entered an  order  on 21 April 1978 awarding  tem- 
porary custody to defendant, thus an  additional order awarding 
temporary custody would have served no purpose. The fact that  the 
court retained jurisdiction to determine whether plaintiff would be 
allowed visitation rights does not change the permanent nature of 
the custody order. See Hofmann v. Poston, supra; Herron v. Herron, 
supra. In  addition, the Illinois court by the same judgment granted 
defendant's petition for a final divorce, indicating that  it considered 
the ent ire  judgment to be final except a s  to matters  which it specifi- 
cally retained the r ight  to adjudicate a t  a later  time. See, e.g., In re 
Marriage of Junge,  73 Ill. App. 3d 767,392 N.E. 2d 313 (1979). We 
find no reason to regard the 17  July 1978 Illinois judgment a s  
anything other than a final custody determination. Since plaintiff 
originated the Illinois action by his complaint filed on 30 December 
1977, and  since a t  the time he filed his complaint the minor child 
and both parties were domiciled in Illinois, the Illinois court clearly 
had jurisdiction to adjudicate the mat te r  and entel: the 17 July 1978 
judgment.' Ill. Ann. Stat.  ch. 40, § 601 (Smith-Hurd).  See also Ill. 

Although the Illinois court  entered a n  order on 16 May 1978 dismissing 
plaintiff's complaint for lack of prosecution, the court  did not lose jurisdiction over 
the case by tha t  order.  The order was vacated on 31 May 1978. Ill. Ann. Sta t .  ch. 110, 
5 50(5) (Smith-Hurd)  provides that: 

"The court  may in its discretion, before final order,  judgment or decree, 
setaside any default, and may on motion filed within 30 days af terent ry  
thereof set  aside any  final order,  judgment or decree upon any terms 
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Ann. Stat .  ch. 40, § 2104(a)(l) (Smith-Hurd). Hence, the trial court 
and the Court of Appeals e r red  in failing to g r a n t  defendant's 
motion to give the Illinois judgment full faith and credit. 

Even if the hearing before the district court on 19 January  
1979 could be considered a s  a proceeding to determine whether the 
provisions of the Illinois custody decree should be modified due to 
changed circumstances, we find tha t  the district court was without 
authority to modify the decree. The United States Supreme Court 
has specifically held tha t  a s tate  court may modify a custody decree 
rendered by a court of another state on the basis of a change in 
circumstances only when the court which issued the decree would 
be empowered to alter it upon the same grounds. Ford Y. Ford, 
slcpra; Ko~ncs P. Brewer, 356 U.S. 604,78 S.Ct. 963,2 L. Ed .  2d 1008 
(1958). See also Spencc 1 1 .  Durham, supm.  Ill. Ann. Stat.  ch. 40, 5 
610(a), in effect a t  the time of the North Carolina district court's 
order filed 5 February  1979, provided a s  follows: 

"No motion to modify a custody judgment may be made 
earl ier  than 2 years af ter  its date, unless the court per- 
mits i t  to be made on the basis of affidavits that  there is 
reason to believe the child's present environment may 
endanger seriously his physical, mental, moral or  emo- 
tional health." 

The 19 January  1979 hearing before the district court was held only 
six months af ter  the Illinois court filed its 17 July 1978 judgment 

and conditions that  shall be reasonable." 
Thus,  a court  which properly asserted jurisdiction over a n  action from its inception 
does not lose jurisdiction du r ing  the 30 days following entry of a n  order  dismissing 
the complaint for lack of prosecution. P w p l c  1.. S f o k ~ s .  49 Ill. App. 3d 296,364 N.E. 
2d 300 (1977): Stark  P. K(11ph F. K o i t s s c ~ ~  K- Associtrtus. Inc. 131 Ill. App. 2d 379, 266 
N.E. 2d 439 (1970). The Illinoiscourts have held that  a motion toset aside an  order of 
dismissal for lack of prosecution is addressed to the sound discretion of the tr ial  
judge, and will not be disturbed on appeal absent a n  abuse of tha t  discretion. 
I.lrf>ilt,irc~ii.stcjt. 1.. Illitcois Br,! Hicr C'o)lstrwtioii Co.. 72 Ill. App. 3d 101, 390 N.E. 2d 
579 (1979); Ci!lzr'ic,ski i.. Glersotc, 49 Ill. App. 3d 655, 364 N.E. 2d 557 (1977). 

In the present action the Illinois tr ial  judge, on defendant's motion, vacated the 
16 May 1978 order dismissing plaintiffs complaint on 31 May 1978. well within the 
statutory period. The order was apparently vacated for the purpose of allowing 
defendant's counter petition to be heard.  Neither party was prejudiced thereby, 
hence we find tha t  the trial judge did not abuse his discretion in sett ing aside his 
order dismissing plaintiff's complaint, and the Illinois court properly maintained 
jurisdiction over the action. 
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awarding  custody to defendant,  well short of the two years required 
by the Illinois s tatute .  There is also no evidence tha t  plaintiff filed 
any affidavits in accordance with the statute to show that  the child's 
health would be endangered if he was in the custody of defendant.  
Consequently, the district court had no power to al ter  the Illinois 
judgment  a t  t ha t  t ime,  and  its order  of 5 February  1979 awarding  
custody to plaintiff is thereby vacated. 

Fo r  the foregoing reasons, we reverse that  portion of the Court 
of Appeals'decision which aff i rms the trial court'sdenial of defend- 
ant's motion requesting tha t  full faith and credit be given to the 17 
July 1978 Illinois judgment. The case is remanded to the Court of 
Appeals for remand to the District Court, Cleveland County, for 
fur ther  proceedings consistent with this opinion. 

Affirmed in par t ,  reversed in part ,  and remanded. 

Justice M E Y E K  did not participate in the consideration or 
decision of this case. 

WALTER ARNELL WEST v. G. D. REDDICK. INC. 

No. 125 

(Filed 2 February  1981) 

1. Appeal  a n d  E r r o r  5 5.1- judicial  notice of opinion of Cour t  of Appeals  
The Supreme Court could take judicial notice of facts not appearing in the 

record in this case but  which appeared in a published opinion by the Court of 
Appeals. 

2. Limitation of Actions 5 12.1; Rules of Civil P r o c e d u r e  5 41.1- voluntary  
dismissal - appea l  - t ime  f r o m  which  s ta tu te  of l imitations begins  to r u n  

Where plaintiff takes a voluntary dismissal under G.S. 1A-1. Rule 41(a)(2) 
and defendant appeals from that  dismissal, plaintiffs one year period to reinsti- 
tute his claim does not run from the taking of the dismissal in the trial court, but 
instead runs from the date of final appellate action. 

Justice M E Y E K ~ ~ ~  not participate in the consideration or decision of thiscase. 

APPEAL by plaintiff pursuant to G.S. 7A-30(2)from decision of 
the North Carolina Court of Appeals aff i rming judgment on the 
pleadings in favor of defendant entered by Kilby, J., on 19 October 
1979 in District Court, WILKES County. 
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On 20 July 1976 plaintiff instituted an  action for damages for 
personal injuries which he alleged were suffered by him on 25 July 
1974 and which were allegedly proximately caused by the negli- 
gence of defendant. On 15 September 1977 Judge  Kivett signed an  
order  pursuant  to G.S. 4l(a)(2)  dismissing plaintiff's action without 
prejudice. On 28 November 1978 plaintiff commenced this action 
based on the 25 July 1974 accident. Defendant answered on 15 
December 1978 and,  irltrr trlitr, pled the three-year s tatute of lim- 
itations and the failure of plaintiff to reinstitute his action against 
defendant  within one year from the 15  September 1977 order. On 5 
March 1979 defendant filed a motion for judgment on the pleadings 
which \?as granted by Judge  Kilby on 19 October 1979. Plaintiff 
appealed and the Court of Appeals in an opinion by Judge  Martin 
(Har ry  C.). Judge  Martin (Robert M.) concurring, affirmed Judge  
Kilby's judgment. Judge  Hedrick dissented and this case is before 
us as  a matter  of right pursuant to G.S. 7A-30(2). 

Vtr ) o ~ o ! / ,  M o o w  cr ~d C o l ~ ~ r  rd b y  J .  Ga t-!j 1'0 ~r1ojj  ( r~ l t l  Michael  
E. Hol?r~.s, f o r  pltr i)ltif$ 

Wovlhle,  C a r l ~ l c ~ ,  Scr)rdr.idge & R i w  b~ Allccn R. Gi t t e r  arid 
Koitk W. Vazcghcrti, for  d ~ f e n d a n t .  

BRANCH, Chief Justice. 

[ I ]  The threshold question presented by this appeal is whether we 
may judicially notice facts not appearing in the record in this case 
but  which appear  in a published opinion of the Court of Appeals. We 
note initially tha t  the record does not disclose any  statement  con- 
cerning a n  appeal from the order  dismissing the original action. 
Nevertheless, both parties argued,  a s  the sole issue in their briefs in 
the Court of Appeals, the issue of whether the one-year period of 
limitation granted by Rule 41(a)(2) for reinstitution of the dis- 
missed action began to run  a t  the time of the order  of dismissal or  a t  
the time of final appellate action. The Court of Appeals held that  it 
could not consider the effect of defendant's appeal in the prior 
action or  the appellate disposition of that  appeal because there is 
nothing in the record of this action showing that  any prior appeal 
was, in fact, taken. 

This Court has long recognized that  a court may take judicial 
notice of its own records in another interrelated proceeding where 
the parties a r e  the same,  the issues a re  the same and the interre- 
lated case is referred to in the case under consideration. Sttrtc r q .  
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Patton, 260 N.C. 359,132 S.E.  2d 891 (1963); Bixzell zq. Ins. Co., 248 
N.C. 294,103 S.E. 2d 348 (1958); State v. McMilliam, 243 N.C. 775, 
92 S.E.  2d 205 (1956). Here  however, we are  not being asked to take 
judicial notice of our records. Nevertheless, generally a judge or a 
court may take judicial notice of a fact which is either so notoriously 
t rue  a s  not to be the subject of reasonable dispute or  is capable of 
demonstration by readily accessible sources of indisputable acczc- 
racy. Kennedy v. Parrott, 243 N.C. 355, 90 S.E. 2d 754 (1956) 
(emphasis added);  Hopkins a. Comer, 240 N.C. 143,81  S.E.  2d 368 
(1954); see also 29 Am. J u r .  2d,  "Evidence," 5 25 (1967). "The device 
of judicial notice is available to an  appellate court, and is employed 
not only in the course of a trial but  also on any occasion where the 
existence of a particular fact is important,  a s  in determining the 
sufficiency of a pleading.  . . ." 1 Stansbury's North Carolina Evi- 
dence 5 11 (Brandis rev. 1973). 

In fact,  this Court has, on a t  least one occasion, examined facts 
appearing in a published opinion of a federal court. In State zt. 
Cooke, 248 N.C. 485,103 S.E. 2d 846 (1958), defendants asked the 
trial court to take judicial notice of a civil action in the United 
States District Court involving the same matter .  The trial court 
declined. This Court affirmed, noting without elaboration that  its 
knowledge of the facts in the civil case was "limited to what  appears  
in the published opinion." Id. a t  493, 103 S.E. 2d a t  852. Although 
the Court examined the published opinion it apparently rested its 
holding on the fact that  its examination of the published opinion did 
not disclose sufficient facts to support the defense which defendants 
sought to interpose. 

The facts that  plaintiff would have us judicially notice a re  
contained in a published report of the North Carolina Court of 
Appeals. That  court and our Court constitute the appellate division 
of the General Court of Justice. At  oral a rgument  before us, counsel 
for defendant admitted tha t  the case reported in 38 N.C. App. 370 
was the same case which was dismissed without prejudice on 15  
September 1977. 

We conclude tha t  the mat te r  which we a r e  asked to judicially 
note, the published opinion of the North Carolina Court of Appeals 
a t  38 N.C. App. 370, is a "readily accessible source of indisputable 
accuracy." We, therefore, take judicial notice of tha t  opinion. Our 
examination of that  opinion reveals that  defendant appealed from 
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the 15  September 1977 order  and tha t  the opinion of the Court of 
Appeals was filed on 17 October 1978. 

We a re  cognizant of the holding in Whi t ford  r: Whi t ford ,  261 
N.C. 353,134 S.E.  2d 635 (1964). In that  case, defendant was found 
guilty of willful contempt because of his failure to comply with the 
court's order  for child support. The court rejected defendant's a rgu-  
ment  tha t  the North Carolina court should take judicial notice of an  
unauthenticated divorce decree of a Florida court. There was 
nothing before the North Carolina court to show tha t  the Florida 
court had jurisdiction to decree a divorce, award  custody, or  fix 
support payments. Neither was there any showing tha t  the Florida 
court was informed that  the North Carolina court had already 
awarded child custody and fixed the support payments to be paid 
by defendant. The facts in Whi t ford  a re  easily distinguishable from 
the facts before us. In W h  itford the Court was asked to judicially 
note a record or  decree of a trial court of a foreign jurisdiction. 

[2] Having decided that  we are  not restricted to the record in this 
case, we move to the merits of the appeal. We must  nour decide 
whether the one-year period to reinstitute a claim dismissed under 
Rule 41(a)(2) runs  from the da te  of the taking of the dismissal in the 
trial court or  from the date of the appellate court's mandate. 

Rule 41(a)(2) provides, in ter  a l ia :  

If an  action commenced within the time prescribed there- 
for, or  any claim therein, is dismissed without prejudice 
under this subsection, a new action based on the same 
claim may be commenced within one year after such 
dismissal unless the judge shall specify in his order a 
shorter time. 

Defendant contends that  the time for refiling began to run  
upon entry of Judge  Kivett's order dismissing the original action, 
and therefore the present action is barred by the applicable three- 
year statute of limitations and by the one-year limitation set out in 
Rule 41(a)(2). On the other hand,  plaintiff contends tha t  defendant's 
action in taking an  appeal from the dismissal order  tolled the 
running of the one-year limitation until final appellate action was 
taken, and therefore this action was not barred by the passage of 
time. 

Plaintiff relies heavily on our decision in Rowland  I - .  Beau- 
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champ,  253 N.C. 231,116 S .E.  2d 720 (l96O), in which we considered 
G.S. 1-25 (repealed by 1967 N.C. Sess. Laws c. 954, s. 4, effective 1 
January  1970). That  statute provided as follows: 

If an  action is commenced within the time prescribed 
therefor, and the plaintiff is nonsuited . . . the plaintiff.  . . 
may commence a new action within one year af ter  such 
nonsui t . .  . . 

The Court in Rowland  considered whether the one-year period to 
refile r an  from the date of a General County Court nonsuit of plain- 
tiffs' action or  from the date of dismissal of plaintiffs' appeal in the 
Superior Court. We held tha t  the date of dismissal in the Superior 
Court was the correct da te  from which time would begin to run.  We 
said, "When a judgment of nonsuit has been appealed from, the 
nonsuit does not become final, in the sense that  it ends the lawsuit, 
until the appea l . .  .has  been disposed o f . .  . ."Id.  a t  237,116 S .E .  2d 
a t  724, quoting Adarna I :  St .  Lozcis- S u n  Francisco R a i l w a y ,  326 Mo. 
1006,33 S.W. 2d 944 (1930). Plaintiff argues that  since Rule 41(a)(2) 
is similar to former G.S. 1-25 the Court should interpret the one- 
year period in Rule41(a)(2) consistent with its interpretation of G.S. 
1-25 in Rowla nd.  

Defendant, on the other hand, contends that  the language of 
the rule is clear and that  by its express terms plaintiff's action is 
barred.  We disagree. I t  is generally recognized that ,  "the opinion of 
the wri ters  a t  the time of the adoption of Rule 41 [was] that  the 
provisions of that  rule follow G.S. 1-25, and the wording of the rule 
would so indicate." Whiteh urst  1 ' .  V i r g i n i a  Dare  Transportatiorl 
Co., 19 N.C. App. 352, 355-56, 198 S.E. 2d 741, 743 (1973). See 
McIntosh. N. C. Practice and Procedure 5 1647 (Phillips Supp. 
1970); Sizemore, General Scope a?zd Phi losphy 0.f the N e w  Rules,  5 
Wake Forest Intra .  L. Rev. 1 ,30  (1969); Smith, T r i a l  U n d e r  the N e w  
Rules,  5 Wake Forest Intra .  L. Rev. 138,146 (1969). Under Rowland  
1 . .  Beauchamp,  s u p r a ,  final dismissal, when a voluntary dismissal is 
appealed, does not take place until after appellate action. There- 
fore, we hold consistently with Rowland that  the use of "dismissal" 
in Rule 41(a)(2) refers to the ultimate dismissal which occurs only 
after final appellate action. 

Defendant relies primarily on the case of Car l  Rose & S o n s  
R e a d y  M i x  Concrete, Inc.  Th0r.p Sales  Corp. ,  36 N.C. App. 778, 
245 S.E.  2d 234 (1978), in which the court stated, "the statute of 
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limitations was not tolled by the appeal undertaken by defendant 
. . . ." Id. a t  781, 245 S.E. 2d a t  236. An examination of the facts of 
that  case, however, shows tha t  it is inapposite to the one before us. In 
RctrtJ!j Mix ,  the plaintiff filed an  action but  failed properly to serve 
defendant with process. The plaintiff obtained a default judgment 
when defendant did not answer. Defendant later  moved to set aside 
the,judgment on grounds of improper service of process. The trial 
court found against defendant, but  the Court of Appeals reversed 
the trial court and found service improper. A t  some time between 
plaintiff's acquisition of the default judgment and the Court of Ap- 
peals' decision overturning the judgment, the three-year statute 
of limitations had run o n t h e  claim. Thereafter,  plaintiff obtained 
proper service on defendant and argued tha t  the claim survived 
because the defendant's first appeal tolled the statute of limitations. 
The case again reached the Court of Appeals. I t  held tha t  the first 
appeal did not toll the s tatute of limitations because there was no 
proper service in the original lawsuit. In instant case, however, 
plaintiff does not seek to revive a claim already barred by the 
statute of limitations. 

Defendant contends that  a decision to s ta r t  the one-year period 
from the da te  of final appellate action will fail in practice because 
no specific da te  can be fixed to mark  the beginning of the one-year 
period. Under Rule 32 of the Rules of Appellate Procedure, the 
mandate of the appellate court "consists of certified copies of its 
judgment and of its opinion . . . ." Unless a court otherwise directs, 
the mandate must  be issued twenty daysafter  the written opinion is 
filed with the clerk. App. R. 32(b). 

In the case before us, the Court of Appeals filed its opinion on 
17 October 1978. Thus, pursuant to Rule 32, the mandate of the 
Court of Appeals would have had to issue on 6 November 1978. 
Plaintiff reinstituted his action on 28 November 1978, well within 
the one-year period set forth in Rule 41(a)(2). 

The decision of the Court of Appeals is reversed, and the cause 
is remanded to that  court with direction that  it be remanded to the 
District Court, Wilkes County, for proceedings in accordance with 
this opinion. 

Reversed and remanded. 

Justice M E Y E R  did not participate in the consideration or 
decision of this case. 
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RALPH N. BRENNER, JR.  v. T H E  LITTLE RED SCHOOL HOUSE, LIMITED 

No. 46 

(Filed 2 February  1981) 

1. Con t r ac t s§  20.1- nonre fundab le  tuition- f a i l u reo f  child t oa t t end  school - 
doctr ine  of impossibility of p e r f o r m a n c e  

A contract  which required plaintiff to pay a nonrefundable tuition for the 
entire school year in advance of the first  day of school in order for defendant to 
hold a place in the school for plaintiffs child and to teach the child dur ing the 
school year was not subject to rescission under the doctrine of impossibility of 
performance because plaintiff's former wife refused to send the child to the 
school year was not subject to rescission under the doctrine of impossib~lity of 
matter of the contract was not destroyed. 

2. Contrac ts8  20.1- nonre fundab le  tuition - f a i l u re  of child to  a t t end  school - 
doctr ine  of f ru s t r a t i on  inappl icable  

A contract  requiring plaintiff to pay a nonrefundable tuition for the entire 
school year in advance of the first  day of school in return for defendant's promise 
to hold a place in the school for plaintiff's child, to make all preparations neces- 
sary  to educate the child for the school year, and to teach the child dur ing tha t  
period was not subject to rescission under the doctrine of frustration of purpose 
because plaintiffs former wife would not allow the child to attend the school, 
since defendant's performance under the contract was sufficient consideration 
for plaintiff's tuition payment so as  to avoid the application of the doctrine of 
frustration of purpose. Fur thermore ,  a provision of the contract stat ing tha t  
tuition is "payable in advance of the first  day of school, no portion refundable" 
allocates to plaintiff the risk tha t  the child will notattend the school and prevents 
the application of the doctrine of frustration of purpose. 

3. Contrac ts  § 6- nonre fundab le  tuition - con t r ac t  not  unconscionable 
A contract  requiring plaintiff to pay tuition in advance with no refund in 

order for defendant to prepare and hold a place in the school for plaintiffs child 
was not unconscionable since there was no inequality of bargaining power 
between the parties: plaintiff was not forced to accept defendant's terms, for 
there were other private and public schools available to educate the child; the 
clause providing tha t  tuition payments would be nonrefundable was reasonable 
when considered in light of the expense todefendant in preparing to educate the 
child and reserving a space for him; and the b a r p a ~ n  was one that a reasonable 
person of sound judgment might  accept. 

4. D a m a g e s  5 7- nonre fundab le  tuition - no penalty o r  l iquidated  d a m a g e s  
A contract clause prohibiting the refund of any portion of the tuition paid by 

plaintiff to defendant in order  for defendant to prepare and hold a place in its 
school for plaintiffs child was neither a penalty nor a provision for liquidated 
damages where plaintiff's former wife would not permit  the child to attend the 
school; both parties fully performed their  obligations under the contract to the 
extent possible without the presence of the child in the school; and there was no 
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breach of contract by either party. 

5. Ru le s  of Civil P r o c e d u r e  $5 12,15-  a m e n d m e n t  of a n s w e r  w i thou t  permis-  
sion - responsive p l ead ing  a f t e r  motion to  s t r i ke  denied  

Although G.S. 1A-1, Rule 15(a) mandates tha t  defendant colild only amend 
his answer af ter  obtaining the court's permission or plaintiffs written consent, 
G.S. 1A-1, Rule 12(a)(l)a expressly authorized defendant to file without permis- 
sion those portions of his amended answer which were a responsive pleading to 
the paragraphs  of the complaint subject to defendant's motion to str ike,  and the 
court erred in grant ing  plaintiffs motion to str ike those portions of the amended 
ans\ver ~vhich  were responsive pleadings to the paragraphs  of the complaint 
subject to defendant's motion to strike. 

6. Con t r ac t s  5 18.1- nonre fundab le  tuition - promise  of r e fund  - modifica- 
tion of con t r ac t  - consideration 

In an  action to recover tuition paid by plaintiff for the enrollment and 
teaching of plaintifrs child in defendant's school, a n  enforceable modification of 
the provision of the contract prohibiting a tuition refund was created if defend- 
ant 's  headmistress promised to refund to plaintiff the full tuition payment when 
plaintiff informed her tha t  his former  wife would not permit  his child to attend 
the school, since the promise to refund was supported by consideration in tha t  
defendant received a benefit in being relieved of the responsibility to teach the 
child for the school year. 

Justice M ~ : ~ ~ ~ : n d i t l  not participate in the consideration or decision of this case. 

APPEAL as  a mat te r  of r ight  by defendant from the decision of 
the Court of Appeals, reported in 47 N.C. App. 19,266 S.E. 2d 728 
(1980) (opinion by Webb, J., with Wclls, J., concurring and 'Wartin 
(Htr I.).!/ C.), J., dissenting). The Court of Appeals reversed summary 
judgment in favor of plaintiff entered by H a t f i ~ l d ,  J., a t  the 5 
October 1979 Session of District Court, GUILFORD County, and 
remanded for entry of judgment in favor of defendant. 

By his complaint filed 17 July 1979, plaintiff sought a refund 
of the $100.00 confirmation fee and $972.00 advanced tuition which 
he had paid to defendant pursuant t o a  contract by which defendant 
agreed to enroll plaintiff's son in the fourth grade  classof defendant 
school and  to teach him for the 1978-1979 school session. The con- 
t ract  provided in pertinent par t  a s  follows: 

"We understand that  the tuition is $1,080.00 per year, 
payable in advance on the first day of school, no portion 
refundable. We also understand tha t  upon your approval 
we may elect to pay tuition in $100.00 per month install- 
ments with interest according to published schedule, but  
tha t  such election does not in any wise modify the stipula- 
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tion that  tuition is payable in advance. 

Enclosed is our $100.00 confirmation fee which will 
reserve our student a place for the coming year. This 
confirmation fee is to be applied to the yearly tuition only 
af ter  all other installments, interest and other charges 
a re  paid." 

Plaintiff was divorced on 21 January  1973 by an  order which 
also awarded custody of the couple's minor son to his former wife. 
Plaintiff continued to make payments for the support of the child, 
including the tuition required to enable the child to attend defend- 
an t  school for several years. Prior  to the beginning of the 1978-79 
school te rm,  plaintiff paid defendant $1,072.00 pursuant to the 
contract. Subsequently, plaintiff's former wife refused to allow the 
child to attend the school a t  any time during the 1978-79 term. 

Plaintiff's complaint stated tha t  the contract a t  issue was void 
and unenforceable for lack of consideration or failure of considera- 
tion, and therefore all payments made thereunder should be re- 
funded to avoid unjustly enriching defendant. Plaintiff further  
alleged that  defendant's failure to return all payments under the 
contract constituted an  unfair t rade  practice under G.S. 75-1.1, 
thus entitling him to the recovery of treble damages. 

On 3 August 1979 defendant filed a motion to dismiss under 
G.S. 1A-1, Rule 12(b)(6), a motion for summary judgment, a motion 
to strike paragraphs five and six of plaintiff's complaint, and an  
answer to those portions of plaintiff's complaint which were not 
subject to defendant's motion to strike. Both plaintiff and defendant 
moved for summary  judgment on 31 August 1979. On 19 Sep- 
tember 1979 the district court judge entered a n  order denying 
defendant's motions for summary judgment, motion for dismissal 
pursuant to Rule 12(b)(6), and motion to strike paragraph five of the 
complaint. A minor amendment was made to paragraph six of the 
complaint. Defendant filed an  amended answer on 25 September 
1979, denying for the first t ime the allegations of paragraphs five 
and six in the complaint. On 27 September 1979 plaintiff moved to 
strike defendant's amended answer pursuant to G.S. 1A-1, Rule 
12(f). 

Summary judgment in favor of plaintiff was granted 5 Octo- 
ber 1979, allowing him to recover the $1,072.00 paid to defendant. 
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On 16 October 1979, plaintiff's motion to strike defendant's amend- 
ed answer was allowed and defendant's motion to set aside sum- 
mary  judgment entered 5 October was denied. 

The Court of Appeals reversed the trial court's decision grant -  
ing plaintiff's motion for summary judgment and remanded for 
entry of judgment in favor of defendant. Plaintiff appeals to this 
Court a s  a mat te r  of r ight  pursuant  to G.S. 78-30(2). 

W y a t t ,  E a r l g ,  H a r r i s .  Wheeler  & Hazlser by A. Doyle E a r l y ,  
J r .  .for pla inti f f-appellant.  

M a x  D. Ba l l  irlger for defendant-apl)ellee. 

COPELAND. Justice. 

Plaintiff sets forth several a rguments  in support of his allega- 
tion tha t  the Court of Appeals erred in reversing the trial court's 
order entering summary judgment in his favor. We have carefully 
reviewed each of plaintiff's contentions and find that  summary 
judgment could not properly be granted in favor of either party. 
For the reasons stated below, we reverse that  portion of the Court of 
Appeals' decision which remanded the case for entry of summary 
judgment in favor of defendant. 

[ I ]  Plaintiff-appellant first contends that  the doctrine of impossi- 
bility of performance and frustration of purpose should apply in 
this case to br ing  about a recission of the contract. Impossibility of 
performance is recognized in this jurisdiction as excusing a party 
from performing under an  executory contract if the subject matter  
of the contract is destroyed without fault of the party seeking to be 
excused from performance. Sechr-e.st 1'. F o r ~ s t  F u r n  i t i iw  Co., 264 
N.C.  216,141 S.E. 2d 292 (1965). Plaintiff's former wife's refusal to 
send the child to defendant school did not destroy the subject matter  
of the contract; it was still possible for the child to attend the school. 
The doctrine of impossibility of performance clearly has no bearing 
on this case. 

[2] In  support of the applicability of the doctrine of frustration of 
purpose, plaintiff argues that  his former wife's refusal to allow the 
child to attend defendant school was a fundamental change in 
conditions which destroyed the object of the contract and resulted 
in a failure of consideration. Judge  Har ry  C. Martin agreed with 
plaintiff and dissented on this basis, discussing the doctrine of 
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frustration of purpose a t  length. While we agree with Judge  Mar- 
tin's general discussion of the law concerning frustration of pur- 
pose, we hold tha t  the doctrine does not apply to br ing  about a 
recission under the facts of this case. 

The doctrine of frustration of purpose is discussed in 17 Am. 
Ju r .  2d Co~ltructs 5 401 (1964) a s  follows: 

"Changed conditions supervening dur ing  the te rm of a 
contract sometimes operate a s  a defense excusing fur-  
ther  performance on the ground tha t  there was an  
implied condition in the contract that  such a subsequent 
development should excuse performance or  be a defense, 
and this kind of defense had prevailed in some instances 
even though the subsequent condition that  developed was 
not one rendering performance impossible. . . . In such 
instances, . . . the defense doctrine applied has been var-  
iously designated a s  tha t  of 'frustration'of the purpose or 
object of the contract or  'commercial frustration.' 

Although the doctrines of frustration and impossibility 
a r e  akin,  frustration is not a form of impossibility of 
performance. I t  more properly relates to the considera- 
tion for performance. Under it performance remains 
possible, but  is excused whenever a fortuitous event 
supervenes to cause a failure of the consideration or  a 
practically total destruction of the expected value of the 
performance. The doctrine of commercial frustration is 
based upon the fundamental premise of giving relief in a 
situation where the parties could not reasonably have 
protected themselves by the termsof the contract against 
contingencies which later arose.'' 

If the frustrat ing event was reasonably foreseeable, the doctrine of 
frustration is not a defense. In addition, if the parties have con- 
tracted in reference to the allocation of the risk involved in the 
frustrat ing event, they may not invoke the doctrine of frustration to 
escape their obligations. 17A C.J.S. Contracts 5 463(2) (1963). See 
also Perry P. Champlain Oil Co., 101 N.H. 97,134 A. 2d 65 (1957); 
Blount-Midyptte & Co. 1 ? .  Aeroglide Corp., 254 N.C. 484,119 S.E. 2d 
225 (1961); Annot. 84 A.L.R. 2d 12 (1962). 

In the present case, plaintiff contracted to pay the tuition for 
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the ent ire  school year in advance of the first day of school. In 
consideration therefor, defendant promised to hold a place in the 
school for plaintiff's child, to make all preparations necessary to 
educate the child for the school year ,  and to actually teach the child 
dur ing  tha t  period. Both parties received valuable consideration 
under the te rms of the contract. After receiving plaintiff's tuition 
payment, defendant reserved a space for plaintiff's child, made 
preparations to teach the child, and a t  all times dur ing  the school 
year kept a place open for the child. This performance by defendant 
was sufficient consideration for plaintiff's tuition payment. A 
school such as defendant must  make arrangements for the educa- 
tion of its pupils on a yearly basis, prior to the commencement of the 
school year. Many of these arrangements a r e  based upon the num- 
ber  of pupils enrolled, for example, the teaching materials to be 
ordered, the number of teachers to be hired, and the desks and other 
equipment which will be used by the children. In addition, private 
schools a r e  often limited in the number of pupils that  can be 
accommodated, so that  the reservation of a space for one child may 
prevent another's enrollment in the school. Had it been advised 
before the first day of school tha t  plaintiff's child would not be in 
attendance, defendant might  have been able to fill the vacant posi- 
tion. After the s ta r t  of the school year, the probability of filling the 
position decreased substantially, thus to allow plaintiff to recover 
the tuition paid might  deprive defendant of income it would have 
received had the contract not been entered into. Therefore, al- 
though plaintiff did not receive the full consideration contemplated 
by the contract,  he received consideration sufficient to avoid the 
application of the doctrine of frustration of purpose. There was no 
substantial destruction of the value of the contract. 

Furthermore,  we find the doctrine of frustration of purpose 
inapplicable on an  additional basis. Although the parties could not 
have been expected to forsee the exact actions of plaintiff's former 
wife in refusing to send the child to defendant school, the possibility 
t ha t  the child might  not attend was foreseeable and appears  ex- 
pressly provided for in the contract. The contract states that  tuition 
is "payable in advance of the first day of school, no portion refund- 
able." This provision allocates to plaintiff the risk that  the child will 
not at tend,  and prevents the application of the doctrine of frustra-  
tion of purpose. 

Since the doctrine of frustration of purpose does not apply and 
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the te rms of the contract a r e  clear and unambiguous, the courts a re  
bound to enforce it as  written. Crockett 1.. First Federal Savings and 
Loatz Association of Charlotte, 289 N.C. 620,224 S.E. 2d 580 (1976); 
Weyerhaeuser Co. r. Carolina Pou fe~ -& Light Co., 257 N.C. 717,127 
S.E. 2d 539 (1962). This holding is consistent with prior cases in this 
jurisdiction which state that  a contract providing for the nonrefund- 
able payment of tuition is enforceable a s  written, regardless of the 
nonattendance of the pupil, where the failure to attend is not caused 
by some fault on the par t  of the school. Horrzer School 2: Wescott, 124 
N.C. 518,32 S.E.  2d 885 (1899); Bingharn lq. Richardson, 60 N.C. 215 
(1864). Our decision is also in accord with the majority of jurisdic- 
tions in this country. J.J. & L. Irzr3estment Co. r. Mitzaga, 487 P. 2d 
561 (Colo. App. 1971); Missouri Mil i tary Acadewzy 1 ' .  McCollunt, 
344 S.W. 2d 636 (Mo. Ct. App. 1961); Annot., 69 A.L.R. 714 (1930). 

[3] Defendant argues tha t  even if the contract is not rescinded, 
this Court should find it unconscionable and refuse to enforce it. We 
disagree. A court will generally refuse to enforce a contract on the 
ground of unconscionability only when the inequality of the bargain 
is so manifest as  to shock the judgment of a person of common sense, 
and where the terms are  so oppressive that  no reasonable person 
would make them on the one hand, and no honest and fair  person 
would accept them on the other. Hume L*. United States, 132 U.S.  
406, 10 S.Ct. 134, 33 L.Ed. 393 (1889); Christian 1 ' .  Christian, 42 
N.Y. 2d 63,365 N.E.  2d 849,396 N.Y.S. 2d 817 (1977). Indetermin- 
ing whether a contract is unconscionable, a court must consider all 
the facts and circumstances of a particular case. If the provisions 
are  then viewed as so one-sided tha t  the contracting party is denied 
any opportunity for a meaningful choice, the contract should be 
found unconscionable. In re Friedman,  64 A.D. 2d 70,407 N.Y.S. 2d 
999 (1978); Collins j t .  Utziroyal I w . ,  126 N.J. Super.  401,315 A. 2d 
30 (1973), aff'd 64 N.J. 260, 315 A. 2d 16 (1974). See, e.g., G.S. 
25A-43(~).  

After considering all the facts before the trial court, we hold 
that  the contract a t  issue cannot be declared unenforceable on the 
grounds of unconscionability. There was no inequality of bargain- 
ing power between the parties. Plaintiff was not forced to accept 
defendant's terms,  for .there were other private and public schools 
available to educate the child. The clause providing the tuition 
payments would be non-refundable is reasonable when considered 
in light of the expense to defendant in preparing to educate the 



214 IN  T H E  S U P R E M E  COURT [302 

Brenner v. School House, Ltd. 

child and in reserving a space for him. The bargain was one tha t  a 
reasonable person of sound judgment might  accept. "Ordinarily, 
when parties a r e  on equal footing, competent to contract, enter  into 
an  agreement on a lawful subject, and do so fairly and honorably, 
the law does not permit inquiry a s  to whether the contract was good 
or  bad, whether it was wise or  foolish." Roherson Y. Williams, 240 
N.C. 696,700-01,83 S.E.2d 811,814 (1954). The  contract isenforce- 
able as  written. 

141 Plaintiff next  contends tha t  the clause prohibiting the refund 
of any portion of the tuition paid is in the na ture  of a penalty ra ther  
than a provision for liquidated damages, and therefore cannot be 
enforced. I t  is well established tha t  a sum specified in the contract 
a s  the measure of recovery in the event of a breach will be enforced 
if the court determines i t  to be a provision for liquidated damages, 
but  not enforced if i t  is determined to be a penalty. Knutton r j .  

Cofield,  273 N.C. 355, 160 S.E.  2d (1968). However, plaintiff's 
a rgument  ignores the fact t ha t  there has been no breach of contract 
in this case. Both parties fully performed their obligations under 
the contract to the extent possible without the presence of the child 
in the school. Neither party promised that  the child would attend. 
The non-refundable tuition provision was simply one term of the 
contract,  not a measure of recovery in the event of a breach, thus the 
law of damages has no bearing upon this case. 

[5] In paragraph five of his amended complaint, plaintiff alleged 
tha t  after his former wife informed him that  she did not intend to 
send the child to defendant school, plaintiff contacted Patsy Ballin- 
ger ,  headmistress of the school, who promised to refund to plaintiff 
the full tuition payment of $1,072.00. Before answering the other 
portions of plaintiff's complaint, defendant moved to strike the 
allegations of paragraph five. This  motion was denied 19 Sep- 
tember 1979 by an  order  which did not specify a t ime within which 
defendant was to reply to the allegations in tha t  paragraph.  On 25 
September 1979 defendant filed an  amended answer, for the first 
t ime denying the allegations of paragraph five. Plaintiff filed a 
motion to strike the amended answer on 27 September 1979, on the 
grounds tha t  defendant failed to obtain permission of the court 
before filing the amended answer, in violation of G.S. 1A-1, Rule 15. 
Plaintiff's motion was allowed 16 October 1979. Plaintiff therefore 
contends tha t  since the allegations of paragraph five were never 
denied, they a re  deemed admitted under G.S. 1A-1, Rule 8(d). We 



N.C.] FALL TERM 1980 215 

Brenner v. School House, Ltd. 

hold tha t  the trial court erred in grant ing  plaintiff's motion to 
strike defendant's amended answer, and therefore find plaintiff's 
argument without merit. 

Defendant's motion to strike paragraph five of the complaint 
was made under the authority of G.S. 1A-1, Rule 12(f). G.S. 1A-1, 
Rule 12(a)( l)a  provides tha t  when the court denies a motion permit- 
ted under Rule 12, a responsive pleading may be served within 20 
days af ter  notice of the court's action. Defendant's amended 
answer, which was the first responsive pleading to paragraph five 
of the complaint, was filed well within the 20 day limit. Thus, 
although Rule 15(a) mandates that  defendant could only amend his 
answer after obtaining the court's permission or plaintiff's written 
consent, Rule 12(a)( l)a  expressly authorized defendant to file with- 
out permission those portions of his amended answer which were 
a responsive pleading to the paragraphs of the complaint subject to 
defendant's motion to strike. Consequently, the court's 16 October 
1979 order  grant ing  plaintiff's motion to strike the amended 
answer was in e r ror  to the extent that  it struck those portions which 
were responsive pleadings to the paragraphs of the complaint sub- 
ject to defendant's motion to strike. The allegations in paragraph 
five of the complaint were properly denied by defendant's amended 
answer, and plaintiff's a rguments  to the contrary a re  without 
merit. 

[6 ]  However, we find that  by his allegation that  Ms. Ballinger 
agreed to refund the tuition paid, plaintiff raised an issue of fact 
sufficient to avoid the entry of summary judgment against him. If 
Ms. Ballinger did agree to refund plaintiff's payment, her agree- 
ment would constitute an enforceable modification of the provision 
of the contract prohibiting a refund. Where, as  in this case, a 
contract has been partially performed, an  agreement to alter its 
terms is treated as any other contract and must  be supported by 
consideration. Wheele) .  r t .  Wheeler,  299 N.C. 633, 263 S.E. 2d 763 
(1980); I , e r~o i )~Mr?)~o) . ia l  Hosp i ta l ,  I H ~ .  1. .  Staizci l ,  263 N.C. 630, 139 
S.E. 2d 901 (1965). In return for defendant's promise to refund the 
tuition paid, plaintiff would relinquish his r ight  to have his child 
educated in defendant school. Defendant received a benefit in being 
relieved of the responsibility to teach the child for the school year. I t  
is well established that  any benefit, right,  or interest bestowed upon 
the promisor, or any forbearance, detr iment ,  or loss undertaken by 
the promisee, is sufficient consideration to support a contract. 
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Carolirta Hr~licoptrr Corp. I ? .  Ctrtlrr.Realty Co., 263 N.C. 139, 139 
S .E.  2d 362 (1964); 17 C.J.S. Corltmcts 5 74 (1963). We believe tha t  
there was consideration sufficient to support an  agreement by Ms. 
Ballinger to refund plaintiff's payment, if such an  agreement was 
made. Whether such an  agreement was reached is a material fact to 
be determined by the jury. Summary judgment is properly granted 
only if all the evidence before the court indicates that  there is no 
genuine issue as to any material fact and that  one party is entitled to 
judgment as  a matter  of law. The burden of establishing the ab- 
sence of any triable issue of fact is on the party moving for summary 
judgment. Eeo)co-Trw i ~ l  Motot. Hotcl Gorp. r. Ttr ylor., 301 N.C. 200, 
271 S .E.  2d 54 (1980); Mitltllctotr r .  M!lc,.s, 299 N.C. 42, 261 S.E.2d 
(1980); 108 G.S. 1A-1, Rule 56(c). Plaintiff failed to meet his burden 
to prove, as  a matter  of law, tha t  an  enforceable agreement to 
refund his payments existed. Hence, the trial court erred in grant-  
ing plaintiff's motion for summary judgment. Likewise, defendant 
did not prove, a s  a mat te r  of law, that  no agreement to refund 
plaintiff's payment was made, and that  portion of the Court of 
Appeal's opinion which remanded to the trial court for entry of 
summary judgment in favor of defendant was also in error. 

For  the reasons stated, we reverse the decision of the Court of 
Appeals and remand to tha t  court with instructions to remand to 
the District Court, Guilford County, for a 

New trial. 

Justice M E Y E R  did not participate in the consideration or 
decision of this case. 
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BANK V. S H A R P E  

No. 180PC 

Case below: 49 N.C. App.693 

Petition by defendants for discretionary review under G.S. 7A- 
31  denied 4 March 1981. Motion of plaintiff to dismiss appeal for 
lack of substantial constitutional question allowed 4 March 1981. 

BROOKS, COMR. O F  LABOR v. GRADING CO. 

No. 186PC 
No. 119 (Spring Term) 

Case below: 49 N.C. App. 352 

Petition by defendant for wri t  of certiorari to North Carolina 
Court of Appeals allowed 4 March 1981. 

BURTON v. ZONING BOARD O F  ADJUSTMENT 

No. 163PC 

Case below: 49 N.C. App. 439 

Petition by plaintiff for writ of certiorari to North Carolina 
Court of Appeals denied 4 March 1981. 

CARR v. CARBON CORP. 

No. 177PC 

Case below: 49 N.C. App.631 

Petition by d e f e ~ ~ d a n t s  for discretionary review under G.S. 7A- 
31 denied 4 March 1981. 

CROMER V. CROMER 

No. 153PC 
No. 114 (Spring Term) 

Case below: 49 N.C. App. 403 

Petition by defendant for discretionary review under G.S. 7A- 
31 allowed 4 March 1981. Motion of plaintiff to dismiss appeal for 
lack of substantial constitutional question denied 4 March 1981. 



218 IN  T H E  S U P R E M E  COURT [302 

Disposition of Petitions For Discretionary Review Under G.S. 7A-31 

DEPT.  O F  TRANSPORTATION v. PELHAM 

No. 4PC 
No. 120 (Spring Term)  

Case below: 50 N.C. App.212 

Petition by Dept. of Transportation for discretionary review 
under G.S. 7A-31 allowed 4 March 1981. 

EASTER v. HOSPITAL 

No. 159PC 
No. 116 (Spring Term)  

Case below: 49 N.C. App. 398 

Petition by plaintiff for discretionary review under G.S. 7A-31 
allowed 4 March 1981. 

G R E E N F I E L D  v. G R E E N F I E L D  

No. 157PC 

Case below: 49 N.C. App. 545 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 4 March 1981. 

GUILFORD CO. v. BOYAN 

No. 156PC 
No. 115 (Spring Term) 

Case below: 49 N.C. App. 430 

Petition by plaintiff for discretionary review under G.S. 7A-31 
allowed 4 March 1981. 

HOWELL v. F I S H E R  

No. 171PC 

Case below: 49 N.C. App. 488 

Petition by defendants for discretionary review under G.S. 7A- 
31 denied 4 March 1981. 
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INGRAM, COMR. O F  INSURANCE v. INSURANCE CO. 

No. 69PC 
No. 113 (Spring Term) 

Case below: 48 N.C. App. 643 

Petition by plaintiffs for discretionary review under G.S. 7A-31 
allowed 4 March 1981. Motion of Insurance Guaranty Assoc. to 
dismiss appeal for lack of substantial constitutional question 
denied 4 March 1981. 

IN  R E  STROUTH 

No. 166PC 

Case below: 49 N.C. App.698 

Petitions by Dept. of Social Services and Alpha Mae Strouth for 
discretionary review under G.S. 7A-31 denied 4 March 1981. 

LANE v. SURETY CO. 

No. 100PC 

Case below: 48 N.C. App. 634 

Petition by plaintiff for discretionary review under G.S. 7A-31 
denied 4 March 1981. 

MACON v. EDINGER 

No. 162PC 
No. 117 (Spring Term) 

Case below: 49 N.C. App.624 

Petition by plaintiff for discretionary review under G.S. 7A-31 
allowed 4 March 1981. 

MOORMAN v. LITTLE 

No. 11PC 

Case below: 48 N.C. App. 742 

Petition by defendant for wri t  of certiorari to North Carolina 
Court of Appeals denied 4 March 1981. 
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POWER & LIGHT CO. v. MERRITT 

No. 9PC 

Case below: 50 N.C. App. 269 

Petition by defendants for discretionary review under G.S. 7A- 
31 denied 4 March 1981. 

RAMSEY V. RUDD 

No. 183PC 

Case below: 49 N.C. App.670 

Petition by defendants for discretionary review under G.S. 7A- 
31 denied 4 March 1981. 

STATE V. DUERS 

No. 131PC 

Case below: 49 N.C. App. 282 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 4 March 1981. 

STATE v. GOODMAN 

No. 1PC 

Case below: 50 N.C. App.212 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 4 March 1981. 

STATE V. KING 

No. 170PC 

Case below: 49 N.C. App. 499 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 4 March 1981. 
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Disposition of Petitions For Discretionary Review Under G.S. 7A-31 

STATE v. RAKINA and STATE v. ZOFIRA 

No. 175PC 

Case below: 49 N.C. App. 537 

Petition by Kimmelman, Surety, for discretionary review 
under G.S. 7A-31 denied 4 March 1981. 

STATE v. ROBINSON 

No. 178PC 

Case below: 50 N.C. App.213 

Petition by defendant for discretionary review under G.S. 7A- 
31  denied 4 March 1981. 

STATE v. SAUNDERS 

No. 191PC 

Case below: 50 N.C. App.213 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 4 March 1981. 

S T E P H E N S  v. MANN 

No. 190PC 

Case below: 50 N.C. App.133 

Petition by plaintiff for discretionary review under G.S. 7A-31 
denied 4 March 1981. 

WALSTON v. BURLINGTON INDUSTRIES 

No. 176PC 
No. 118 (Spring Term) 

Case below: 49 N.C. App. 301 

Petition by defendants for wri t  of certiorari to North Carolina 
Court of Appeals allowed 4 March 1981. 
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WOLFE V. EAKER 

No. 184PC 

Case below: 50 N.C. App.144 

Petition by plaintiffs for discretionary review under G.S. 7A-31 
denied 4 March 1981. 
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Sta t e  v. S i lhan 

STATE O F  NORTH CAROLINA v. S T E P H E N  KARL SILHAN 

No. 93 

(Filed 4 March 1981) 

1.  I n d i c t m e n t  a n d  W a r r e n t  5 13; Homicide  5 12.1- fe lony m u r d e r  o r  p r e -  
meditation a n d  del ibera t ion  - motion f o r  bill of pa r t i cu l a r s  

The tr ial  court  did not e r r  in the denial of defendant's motion for a bill of 
particulars requiring the State to declare prior to trial whether it would prose- 
cute a f irstdegree murde r  indictment on a theory of premeditation and delibera- 
tion or felony murde r  since the murde r  indictment and the separate indictment 
charging the accompanying felony set  out  sufficient factual information to en- 
able defendant to understand the basis of the State's cases against  him, and since 
the Sta te  is not generally required to elect between legal theories in a murder  
prosecution prior to trial. 

2 .  Ind ic tmen t  a n d  W a r r a n t  5 8.4; Homicide  5 12.1- fe lony m u r d e r  o r  p re -  
meditation a n d  del ibera t ion  - motion to  r e q u i r e  election by.Sta te  

The trial court  did not e r r  in the denial of defendant's motion that  the Sta te  
elect a t  the close of the evidence which theory of f irst  degree murder  would be 
submitted to the jury where the evidence was sufficient to establish a pririrn,f(rc.ic. 
case as  to both felony murder  and murder  with premeditation and deliberation, 
since it became the responsibility of the jury to weigh the evidence to see if it 
!+farranted af inding tha t  defendant ~ t a sgu i l t yo f  murder  in the firstdegree upon 
either or both theories. 

3. Sea rches  a n d  Seizures  § 23- sufficiency of af f idavi t  f o r  s ea rch  w a r r a n t  
An affidavit for a search warrant ,  including allegations tha t  the print  of the 

right r ea r  wheel of a vehicle was found in mud a t  the crime scene, tha t  a blue van 
was observed a t  the crime scene, and that defendant was operating a blue 1976 
Chevrolet van a t  the  time of his arrest ,  was sufficient to enable the magistrate to 
find probable cause for the issuance of a war ran t  to search defendant's van and 
seize the right rear  tire thereof. 

4. Cohstitutional L a w  § 63; J u r y  8 7.1 1- exclusion of j u ro r s  f o r  capi ta l  punish- 
men t  v iews - cross-section of communi ty  - d u e  process  

Defendant was not denied a fair  trial before a representative cross-section of 
the community in violation of the Sixth Amendment by the denial of his motion 
tha t  the district attorney be prohibited from inquiring into potential jurors' 
at t i tudes toward capital punishment and from excusing prior to the sentencing 
phase any jurors who said unequivocally tha t  they could not impose the death 
penalty: nor was defendant denied due processon the ground that  death-qualified 
juries a r e  prosecution prone. 

5 .  J u r y  8 7.7- chal lenge f o r  cause  - r e n e w a l  of chal lenge  a f t e r  exhaus t ing  
pe rempto ry  chal lenges  

Even if it was er ror  for the trial judge to deny the defendant's challenges for 
cause to two prospective jurors, defendant may not complain on appeal where he 
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failed to renew hischallenge for cause of either juror after having exhausted his 
peremptory challenges a s  required by G.S. 15A-1214(h) and (i). 

6. Constitutional Law 5 30; Criminal Law 5 80.2- exculpatory evidence not 
disclosed to defendant - motion to examine prosecutor's file - disclosure 
order - offer of recess 

When i t  came to l ight a t  tr ial  tha t  a n  FBI report  showing tha t  none of the 
f ingerpr in ts  taken a t  the  cr ime scene could be identified as  those of defendant 
had not been disclosed to defendant pursuant to discovery, the trial court acted 
properly in offering to give defendant a s  much of a recess as  he needed to deal 
adequately with the report ,  ordering the district at torney to reveal to defendant 
any exculpatory evidence of which he had knowledge, and denying defendant's 
motion to examine the  files of the district at torney for additional exculpatory 
evidence. G.S. 15A-910(2). 

7 .  Criminal Law 5 99.3- recall of witness after bench conference - noexpres- 
sion of opinion 

In a rape  and felonious assault  case in which the victim's father testified 
about writ ten notes given to him by the victim describing the crimes and the 
assailant, the recall of the victim's father after a bench conference to permit  him 
to testify a s  to the unavailability of the notes in order  to comply with the best 
evidence rule did not amount to anexpression of opinion by the presidingjudge in 
violation of G.S. 15A-1222. 

8. Criminal Law 5 61.3- evidence of tire tracks - sufficiency of foundation 
A sufficient foundation was presented for the admission of testimony con- 

cerning t ire t racks  where the Sta te  introduced evidence tending to show that  a 
plaster cast of a tire track had been made on a roadside near the crime scene; a 
blue Chevrolet van had been seen on the side of the road a t  or near the t ime of the 
crirnes; defendant o\vned a van similar to the one seen: the cast was compared 
{vith a tire taken from the r ight  rear  wheel of defendant's van; and the tire track 
was  such tha t  defendant's van could have made it. 

9. Criminal Law 5 50.1, 61.3- tire track identification - inability to make 
positive identification 

A ~vitness's testimony tha t  a tire print  roitld have been made by defendant's 
vehicle \vas not rendered incompetent by the inability of the witness to state 
conclusively tha t  defendant's t ire made the print ,  since the inability of the wit- 
ness to make a positive identification went only to the weight of his testimony. 

10. Criminal Law 5 66- van identification procedure not unduly suggestive 
A van identification procedure \\as not undulysuggestive, and a witness was 

properly permitted to testify a s  to her  identification of defendant'svan, where the 
witnessobserved a light blue van parked along the side of the road near the cr ime 
scene on the afternoon of the crimes; the witness sa\v the van in broad daylight 
Lvithoutany obstruction to her  view: the witness was driven by adeputy  sheriff to 
a law enforcement center parking lot \\here she observed several vans; she 
spontaneously identified one of the vans a s  being the one rvhich she had seen near 
the crime scene: other ~vitnesses established that the van selected by the witness 
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was the defendant's van; nothing suggested that  defendant's van was displayed or 
portrayed in any manner  which could reasonably be said to single it out for the 
witness's special attention; and neither the deputy sheriff with whom the witness 
rode nor any other law enforcement officer in any way directed her attention to 
defendant's van by conduct or speech. 

11. Cr imina l  L a w  55 45,66- v a n  identification p r o c e d u r e  no t  e x p e r i m e n t  
A procedure in which a witness for the State identified defendant's van as  

being the vehicle which she had seen near the crime scene did not constitute a n  
experiment;  therefore, testimony concerning the van identification was not ren- 
dered inadmissible because of the State's failure to comply with established 
procedures governing the admission into evidence of experimentsor because the 
prosecutor failed to inform defense counsel of the results of the identification 
procedure pursuant to G.S. 15A-903(e). 

12. Cr imina l  L a w  5 43.1- p h o t o g r a p h  of d e f e n d a n t  t a k e n  be fo re  c r i m e s  - 
competency 

In this prosecution for f irst  degree murder ,  f irst  degree rape,  and felonious 
assault, a photograph of defendant taken one month before the crimes and 
testimony as  to the circumstances surrounding the photograph were competent 
to show that  within a month of the attack defendant wore a cap  and glasses 
similar to tha t  which one victim testified were worn by the man whoattacked her. 

13. Bills of Discovery 5 6- State's f a i l u re  to p roduce  pho tog raph  - exclusion 
not r e q u i r e d  

A photograph of defendant was not required to be excluded from evidence 
because the State failed to produce it prior to trial pursuant to defendant's 
request for voluntary production where defendant failed to show that  the photo- 
graph was in the State's possession, custody or control before the trial, and where 
defendant never requested tha t  the photograph be excluded on the ground of the 
State's failure to comport with our discovery rules and did not ask for any other 
sanction permitted by the discovery statute. G.S. 15A-903(d). 

14. Cr imina l  L a w  5 169.3- e r roneous  admission of evidence  - admission of 
s imi lar  evidence  wi thou t  objection 

The admission of testimony or other evidence over objection is harmless 
when testimony or other evidence of the same import has previously been admit-  
ted without objection. 

15. Cr imina l  L a w  3 89.3; Consti tutional L a w  4 65- victim's p r i o r  wr i t t en  
s t a t emen t s  - rehabi l i ta t ion  of credibil i ty - r i g h t  of confronta t ion  

Prlor written statements of a rape and assault victim who testified for the 
State were not hearsay and were properly admitted to rehabilitate the victim's 
credibility before the jury. Fur thermore ,  defendant's r ight of confrontation was 
not denied because the writ ten statements had not been disclosed to defense 
counsel prior to tr ial  where the trial judge directed the district attorney to t u rn  
over to defendant any such statements, offered to g ran t  a recess for such time a s  
was necessary for defense counsel to study the statements, and offered to permit  
defense counsel to recall the victim or any of the State's witnesses for cross- 



226 I N  THE SUPREME COURT [302 

Sta t e  v. Si lhan 

examination about the statements. 

16. Cr imina l  L a w  5 42.3- admissibil i ty of boots - showing  of cha in  of cus tody 
not  necessary  

An officer's testimony tha t  boots offered in evidence were those he observed 
taken from defendant af ter  defendant 'sarrestand that  shoelacescontained in the 
boots when they were offered into evidence were those which he had noticed 
earl ier  constituted sufficient identification of the boots to permit  them to be 
offered without showing a chain of custody, 

17. Cr imina l  L a w  # 42- i n t roduc ing  exhibi t s  not  previoysly admi t t ed  
. The trial  court  did not e r r  in permitt ing the prosecutor to introduce into 

evidence all exhibits not previously admitted ra ther  than requiring tha t  each 
exhibit be individually introduced where the record shows thatdefendant had an  
opportunity to interpose objections to every item of physical or documentary 
evidence shown to the jury du r ing  the trial, and tha t  defendant was given the 
opportunity to object specifically to any item a t  the time the remaining exhibits 
were introduced into evidence. 

18. Consti tutional L a w  # 30; Cr imina l  L a w  # 80.2- al lowance of motion to 
compel  discovery - refusa l  to  have  ma te r i a l  sea led  f o r  appel la te  r ev i ew 

The tr ial  court  did not e r r  in the denial of' defendant's motion to have prior 
\vritten statements of a rape and assault victim placed in a n  envelope and sealed 
for purposes of appellate review where the court allowed defendant's motion to 
compel discovery by directing the district  at torney a t  tr ial  to give the statements 
to defendant,  the court  offered to g r a n t  a recess so tha t  defendant would have an  
opportunity to consider the statements. and the court offered to allow defendant 
to recall any \vitness whom he wished to examine concerning the statements. 

19. Cr imina l  L a w  # 119- r eques t  f o r  ins t ruct ions  - ins t ruct ions  g iven in 
subs t ance  

The tr ial  court  did not e r r  in failing to give defendant's requested instruc- 
tions concerning the identification of defendant as  the perpetrator of the crime 
and factors ~vh ich  the jury should consider in weighing the credibility of a 
witness's identification of defendant where the court in substance gave the re- 
nuested instructions. 

20. Cr imina l  L a w  # 113.1- ins t ruct ions  - s u m m a r y  of ev idence  - evidence  
b r o u g h t  ou t  on  cross-examinat ion  

The trial court  did not e r r  in denying defendant's request that  evidence 
brought out on cross-examination of State's witnesses be included in the court's 
summary of the evidence. 

21. Cr imina l  L a w  5 118- c h a r g e  on contentions of t h e  pa r t i e s  
I t  1s not er ror  for the trial judge to state the contentions of the partles 

provided the contentions of each litigant a r e  stated fairly and accurately. 

22. Cr imina l  L a w  # 114.2- ins t ruct ion  o n  e l emen t s  of r a p e  - inser t ion  of 
addi t ional  evidence  - ha rmles s  e r r o r  
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If the tr ial  judge erred in stating evidence tha t  a rape victim's vagina had 
been injured and tha t  semen was present while he was ~ns t ruc t ing  on the ele- 
ments of the various degrees of rape,  such er ror  was not prejudicial to defendant 
where it was not disputed tha t  the victim had in fact been raped, and defendant 
relied on the defense tha t  he was not the perpetrator. 

23. R a p e  8 6- a g e  of d e f e n d a n t  - ins t ruct ions  on f ac to r s  to  b e  considered  
The tr ial  court  in a rape  case did not e r r  in instructing the jury tha t ,  in 

determining whether defendant was sixteen years of age  or older, the jury could 
consider the defendant's appearance and evidence as  to whether he was operating 
a vehicle and was married.  

24. Cr imina l  L a w  5 112.4- lapsus  l i nguae  in ins t ruct ion  o n  c i r cums tan t i a l  
evidence  

The tr ial  court's l a p s i t s  1i) igztae in stating dur ing its instructions on circum- 
stantial evidence tha t  the jury should determine whether these circumstances 
"include" ra ther  than "exclude" every reasonable conclusion except tha t  of guilt 
did not constitute prejudicial e r ror  since it i sapparant f rom a contextual reading 
of the charge that  the jury could not have been misled thereby. 

25. Cr imina l  L a w  § 114.3- addi t ional  ins t ruct ions  - no  express ion of opinion 
The trial judge's statement tha t  he thought he had covered the matter 

earlier but ~vould give additional instructions out of a n  abundance of caution did 
not constitute a n  expression of opinion. 

26. Cr imina l  L a w  § 26; Homicide  8 31- conviction of f i r s t  d e g r e e  m u r d e r  - 
f a i l u re  of j u r y  to specify theory  - unde r ly ing  felony m e r g e d  into m u r d e r  
conviction 

When a jury in a f irst  degree murder  tr ial  is properly instructed upon both 
theoriesof premeditation and deliberation and felonymurder and re turnsaf i rs t  
degree murde r  verdict without specifying whether it relied on either or both 
theories, the case is treated as  if the jury relied upon the felony murder  theory; 
therefore, the underlying felony merges into the murder  conviction, and any 
judgment imposed on the underlying felony must be arrested.  

27. Cr imina l  L a w  8 135.4- f i rs t  d e g r e e  murde rconv ic t ion  - f a i l u re  of j u r y  to 
specify t heo ry  - unde r ly ing  felony not  a g g r a v a t i n g  c i r cums tance  

Where a f irst  degree murde r  case was submitted to the jury upon both 
theories of premeditation and deliberation and felony murder  and the jury did 
not specify the theory or theories upon which it relied in re turning a guilty 
verdict, the underlying felony may not be considered a s  an  aggravating t i rcum 
stance in the penalty phase because ~t has merged with and become a pa r t  of the 
murder  conviction as  a n  essential element thereof. 

28. Cr imina l  L a w  5 135.4- f i rs t  d e g r e e  m u r d e r  - sen tenc ing  h e a r i n g  - 
a g g r a v a t i n g  c i r cums tance  of especially heinous,  a t roc ious  o r  c r u e l  c r i m e  

The tr ial  court  should have submitted to the jury dur ing the sentencing 
phase of a f irst  degree murder  trial the aggravating circumstance as to whether 
the crime was "especially heinous, atrocious or cruel" where the evidence tended 
to show that  the victim was stripped from the waist down before she was mur-  
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dered; he r  hands were tied behind her back and her  brassiere was tied around her  
neck; she was marched a t  knife point by her  assailant into nearby woods where 
she was forced to lie on the  ground; and she was  beaten before she was murdered.  

29. Criminal Law 135.4- capital case - aggravating circumstance sup- 
ported by evidence- no powerby State to withdraw from jury's considera- 
tion 

The prosecution in a capital  case has no power to withdraw from the jury's 
consideration any aggravating circumstance which is in fact supported by evi- 
dence adduced a t  the guil t  or sentencing phase of the trial; furthermore,  the Sta te  
is without power to agree toa  life sentence or to recommend such a sentence to the 
jury dur ing the sentencing phase when the State hasevidence from which a jury 
could find a t  least one aggravating circumstance beyond a reasonable doubt. 

30. Criminal Law 5 26.9- new trial after appeal - double jeopardy 
If a criminal conviction is reversed on appeal for insufficiency of the evi- 

dence, double jeopardy precludes remanding the case for a new trial  even if the 
Sta te  has evidence which it could offer a t  a nelv trial butdid  not offer a t  the trial 
from which the appeal was taken. However, there is no such impediment in 
ordering a ne\v tr ial  when the first  tr ial  was tainted by mere  "trial error." 

31.  Criminal Law §§ 26.9.135.4- life sentence in capital case - appeal by State 
- new sentencing hearing - double jeopardy 

If a life sentence is imposed following conviction for a capital crime, double 
jeopardy considerat~ons prohibit an  appeal by the Sta te  or the ordering of a new 
sentencing hearing on defendant's appeal of his conviction even if the life sen- 
tence was the result of trial e r ror  favorable to defendant. 

32. Criminal Law $5 26.9, 135.4- appeal of death sentence - remand for new 
sentencing hearing- aggravating circumstances which may be considered 

If upon defendant's appeal of a death sentence the case is remanded for a new 
sentencing hearing,  double jeopardy prohibitions would not preclude the State 
from relying on any aggravat ing  circumstance of which it offered sufficient 
evidence a t  the hearing appealed and which was either not then submitted to the 
jury or,  if submitted,  the jury then found it to exist. 

33. Criminal Law 5 135.4- vacation of death sentence - remand for new 
sentencing hearing 

If upon defendant's appeal the Supreme Court  vacates a death sentence for 
tr ial  e r ror .  it will remand for a new sentenring hearing only if there a r e  aggra-  
vating circumstances which would not be constitutionally or legally proscribed 
a t  the ne\v hearing.  An aggravat ing  circumstance would not be so proscribed a t  
the new hearing if (1) there was evidence to support  it a t  the hearing appealed 
from; (2) it was not submitted to the jury or,  if submitted,  the jury found it to have 
existed: and (3) there is no other legal impediment (such a s  the felony murder  
merger rule) to its use. 
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34. Cr imina l  L a w  5 135.4- d e a t h  sentence  vaca t ed  - r e m a n d  f o r  n e w  sen- 
t enc ing  h e a r i n g  

Upon vacating defendant's death sentence on a first  degree murder  convic- 
tion because the trial court  erroneously submitted the underlying felony of rape 
as  a n  aggravat ing  circumstance,  the Supreme Court  will remand the case for a 
new sentencing hearing where there was evidence of the "prior felony" and 
"especially heinous" aggravating circumstances a t  the hearing appealed from 
and neither aggravating circumstance was submitted to the jury a t  the hearing. 
G.S. 15A-2000(e)(3) and (9). 

35. Cr imina l  L a w  5 135.4- cap i t a l  c r i m e  - proof of p r io r  felony a g g r a v a t i n g  
c i r cums tance  

The most appropriate way to show the "prior felony" aggravating circum- 
stance would be to offer duly authenticated court  records, and the testimony of 
the victims themselves should not ordinarily be offered unless such testimony is 
necessary to show that  the crime for which defendant was convicted involved the 
use or threa t  of violence to the person. However, if defendant denies tha t  he was 
the defendant shown on the conviction record, the occurrence of the conviction, or 
tha t  the crime involved the use or threa t  of violence to the person, then the State 
should be permitted to offer such evidence a s  it has to overcome defendant's 
denials. 

36. Cr imina l  L a w  5 135.4- cap i t a l  ca se  - a g g r a v a t i n g  c i r cums tance  - 
defendant ' s  b a d  c h a r a c t e r  

Although the State could not in its case in chief offer evidence of defendant's 
bad character  a s  an  aggravating circumstance in a capital case, the State could 
offer evidence of defendant's bad character to rebut evidence of his good charac- 
ter  presented by defendant as  a mitigating circumstance. 

Justice M E Y E R  did not participate in the consideration and decision of this 
case. 

APPEAL by defendant from Judge Fountain, 8 March 1979 
Criminal Session of COLUMBUS Superior Court. 

Upon pleas of not guilty, defendant was tried upon two bills of 
indictment proper in form the first of which charged him with first 
degree murder  and first degree rape (79-CRS-1943), and the second 
with felonious assault (79-CRS-1942). Defendant was found guilty 
as  charged. For  his conviction of first degree murder,  defendant 
was sentenced to death. Defendant was also sentenced to life impris- 
onment for the cr ime of first degree rape. A sentence of twenty 
years was imposed on the felonious assault conviction. On 18 
December 1979, we allowed defendant's motion to bypass the Court 
of Appeals on his appeal from the assault conviction. This case was 
docketed and argued as No. 3, Spr ing  Term 1980. 

Rufus L. E d m  isten, Attorney General, by Charles M. Hensey, 
Assistant Attorney General, for the state. 

M a r y  A )ln Tally and Fred J. Williarrzs, Attorneys for d e f e d -  
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(I Ht crpp~llcc Ht. 

EXUM, Justice. 

Defendant brings forward numerous assignments of e r ror  
relating to both phases of his trial. ' After a careful consideration of 
these assignments, as  well as  the record which is before us, we find 
no e r ro r  in the guilt  determination phase of defendant's trial.  How- 
ever, for e r ror  in the sentence determination phase, we vacate 
defendant's death sentence on the first degree murder conviction 
and remand for a new sentencing hearing. We also ar res t  judgment 
on defendant's first degree rape conviction. We find no er ror  in the 
felonious assault conviction and judgment. 

A t  t r ial ,  the state introduced evidence which tended to show: 
On 13 September 1977, between the hoursof 5:OO p.m. and 6:00 p.m., 
passersby saw Barbara  Lynne Davenport, age 17, s tagger from a 
wooded a rea  and collapse on Manchester Road in the city of Sp r ing  
Lake, North Carolina. Her  throat had been cut  severely, and a 
wound of between four and five inches in length was visible. Ms. 
Davenport had also been stabbed in the back. Her  hands were tied 
behind her with a shoestring, and her brassiere had been tied 
around her mouth and throat. 

Unable to talk because of her  throat  injury, Ms. Davenport 
could nonetheless communicate through gestures and written mes- 
sages. She indicated to her  at tendants  tha t  "my friend is in the 
woods." An ensuing search of an  adjacent wooded a rea  revealed the 
dead body of Mary J o  Nancy Coates, age 14, lying face down on the 
ground approximately twenty yards from the road. Ms. Coates was 
nude from the waist down; her  hands were tied behind her back 
with a black bootlace; and her brassiere had been tied around her 
neck. Ms. Coates had received two knife wounds: one to the back and 
one to the chest. In the immediate a rea  of the body, searchers found 
a pair of cut-off blue jeans and a pair of panties hanging in a tree. 
The items belonged to Ms. Coates. Searchers also found a pair of 

1 G.S. 3 15A-2000(a)(l) provides tha t  upon conviction or adjudication of guil t  of 
a defendant  of a capital felony, the  tr ial  court  is obligated to conduct a separate 
sentencing hearing to determine (rhether the defendant should be sentenced to 
death or life imprisonment. A capital case is thus  conducted in t ~ v o  phases-a guilt 
determination phase and a sentence determination phase. 
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tortoise shell glasses which belonged to Ms. Davenport and several 
smaller items near the body. A search of the area  between the 
wooded area  where the body was found and a nearby cornfield 
uncovered a laceless tennis shoe, a n  open bag  of Doritos, several 
cigars and a pack of cigarettes. Another laceless tennis shoe was 
found in the cornfield itself. All of these items, as  well as  jewelry 
and clothing taken from the body of Ms. Coates, were taken into 
custody and preserved for trial. 

The decedent and Ms. Davenport were close friends who lived 
in separate homes in a trailer park  in Spr ing  Lake. On the after- 
noon of 13 September 1977, the pair left Ms. Davenport's home togo 
to a convenience store located approximately a quar te r  mile from 
the trailer park.  The  girls shopped often a t  the convenience store 
and habitually took a path between the cornfield and the wooded 
area  in making  the t r ip  to and from the establishment. The journey 
normally took between five and ten minutes each way. On this 
particular day, the girls purchased six packs of cigars for Ms. 
Davenport's father ,  as  well as  two packs of cigarettes for them- 
selves and a bag  of Doritos. 

On their re turn  t r ip  from the store Ms. Coatec and Ms. Daven- 
port stopped in a clearing to smoke cigarettes. As  hey sat  in the 
clearing with their backs to the convenience store, Ms. Coates 
pointed to a cluster of vines and brambles in the direction of the 
trailer park saying that  someone was spying on them. Ms. Daven- 
port looked to where her friend was pointing and saw a man wear- 
ing a fatigue cap and sunglasses standing about sixty feet away. Ms. 
Davenport got u p  from where she was seated and walked towards 
where the man was standing. He started walking away from the 
two girls down the path in the direction of the trailer park.  Ms. 
Davenport went back to the clearing whereupon she and Ms. Coates 
proceeded to ga ther  their belongings. The two women headed for 
home. 

After Ms. Davenport and Ms. Coates had traveled some dis- 
tance, they saw a man,  apparently the same individual they had 
seen earl ier ,  coming towards them on the path. He passed by the 
pair a t  an  arm's  length distance. As he passed by her Ms. Davenport 
was able to notice that  he was wearing a fatigue cap, a camouflage 
jungle shir t ,  and sunglasses. The man had da rk  hair  which was cut  
in a military fashion. As he passed by the girls he spoke to them. At  
the time of this encounter, Ms. Davenport was several feet ahead of 
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Ms. Coates a s  they walked together on the path. 

A few moments later,  Ms. Davenport heard a noise which 
caused her to stop walking. She turned to find Ms. Coates kneeling 
on the ground.  The man  they had passed on the path was kneeling 
behind Ms. Coates holding a knife to her throat.  As Ms. Davenport 
looked on, the man told her  to do what  he said or  he would kill Ms. 
Coates. 

The assailant took off one of Ms. Coates' tennis shoes. Before he 
threw the shoe into the cornfield nearby, he removed the shoelace 
and used it to tie Ms. Davenport's hands behind her. A t  the time she 
was tied up  Ms. Davenport was lying facedown on the ground. The 
man then apparently, though not in Ms. Davenport's view, tied Ms. 
Coates' hands in similar fashion. Having bound the girls the assail- 
an t  forced them into the woods. 

Once they were in the wooded a rea  away from the nearby 
highway, the man forced both Ms. Coates and Ms. Davenport to lie 
upon the ground. Ms. Davenport could not see what  happened next,  
but  she did hear  her companion repeatedly say "no, no, no." Ms. 
Coates' protests continued for about hitlf a minute. The assailant 
thereupon went over to Ms. Davenport. After sexually assaulting 
her ,  the man produced a knife which had a blade about a foot long 
with a dull finish. He used the knife to cut the strapsof her brassiere 
and then used the garment  to g a g  her  mouth. The man then pulled 
both gir ls  to their feet and forced them to walk about sixty feet to an  
area  where the vegetation was particularly thick. Again, they were 
forced to the ground. Ms. Davenport could not see what  happened 
next, but  she heard the sound of a zipper, some jingling, and the 
screams of her friend. Ms. Davenport was able to get the gag  out of 
her  mouth, but  the assailant came over to her and bound her again 
before he returned to Ms. Coates. Ms. Davenport then heard the 
man beating Ms. Coates. After a short while, he came back over to 
Ms. Davenport and began beating her about her back. The man 
then pulled Ms. Davenport's head u p  from the ground as the rest of 
her body still lay flat. With his knife in his r ight  hand,  the man 
pulled the knife across her  neck several times. Despite her s trug- 
gling, the man  stabbed Ms. Davenport in the back twice. A t  tha t  
point, though she was still conscious, Ms. Davenport stopped strug- 
gling and pretended to be dead. 

After several minutes, Ms. Davenport was able to get  to her 
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feet and spi t  the g a g  out of her  mouth. As she got up  to leave the 
area ,  Ms. Davenport noticed tha t  Ms. Coates was nude from the 
waist down with her hands tied behind her. She was still. Ms. 
Davenport went down the path in the direction of Manchester Road 
where she collapsed. 

As passersby attended to her ,  Ms. Davenport was able to 
provide them with a rough description of her assailant. Over the 
course of the next several days, while she was hospitalized, Ms. 
Davenport assisted law enforcement officers in developing a com- 
posite drawing of the man who had attacked her and her friend. On 
20 September 1977 several police officers visited Ms. Davenport in 
the hospital and showed her a number of photographs. At that  time, 
she identified a photograph of defendant as  being that  of her assail- 
ant.  At  trial,  Ms. Davenport again positively identified defendant 
a s  her assailant. 

Defendant was a sergeant in the United States Army. From 10 
September 1977 until 13 September 1977, defendant's unit was on 
field t raining manuevers a t  Camp Hill, Virginia. Members of his 
unit observed defendant having in his possession an  old bayonet 
which was approximately twelve to fourteen inches long. Defend- 
an t  was also seen wearing sunglasses during the encampment. At  
approximately 4:30 a.m. on 13  September, defendant left Camp 
Hill to return to For t  Bragg,  North Carolina via the morning chow 
truck.  When he left he was wearing a fatigue cap and camouflage 
shirt .  Defendant arr ived a t  Fo r t  Bragg a t  approximately 3:5O p.m. 
that  same day and went immediately to the motor pool where he 
picked up his light blue Chevrolet van. Defendant was seen a t  For t  
Bragg around 5 0 0  p.m. leaving his barracks. A light blue Chev- 
rolet van was independently observed by two persons shortly after 
5:00 p.m. on 13 September in the area  where the two girls were 
attacked. The van was seen on Manchester Road, parked on the 
same side of the road a s  the wooded area where the women were 
assaulted. After the photographic lineup was conducted on 20 Sep- 
tember 1977, defendant was arrested a t  a shopping center in 
Spr ing  Lake. At the time of his a r res t  defendant was driving his 
light blue Chevrolet van. 

Defendant offered no evidence dur ing  the guilt  determination 
phase of trial. 

Upon receiving from the jury verdicts finding defendant guilty 
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of first degree murder ,  first degree rape,  and assault with a deadly 
weapon, the court convened the sentence determination phase of 
trial before the same jury pursuant  to the provisions of G.S. 55 
15A-2000, p t  srq.  in connection with the first degree murder  convic- 
tion. The state a t  first offered no evidence dur ing  this phase, choos- 
ing to rely instead upon the evidence introduced a t  the guilt  deter- 
mination phase. Defendant offered evidence of his family back- 
ground, his conduct a s  a husband and father, and his satisfactory 
behavior while in prison. In rebuttal,  the state offered evidence 
which tended to show that  defendant had been found guilty of 
several offenses in Chatham County and tha t  defendalit had a bad 
reputation. 

The jury found beyond a reasonable doubt the presence of the 
aggravating circumstance that  the capital felony of first degree 
murder  was committed while the defendant was engaged in the 
commission of or  the a t tempt  to commit the cr ime of rape. The jury 
also determined that  such mitigating circumstances as it found to 
exist2 were insufficient to outweigh the aggravating circumstance 
and that  the aggravating circumstance was sufficiently substantial 
to call for imposition of the death penalty. I t  recommended that  the 
death penalty be imposed; the court's judgment imposing the death 
sentence was accordingly entered. 

[ I ,  21 Defendant initially contends the trial court erred in denying 
his motion for a bill of particulars by ~vhich  he sought to have the 
state declare upon which theory it intended to rely in making out a 
case of first degree murder:  felony murder or premeditation and 
deliberation. Defendant again raised the issue a t  the close of all the 
evidence in the guilt  phase of trial by moving that  the state be 
required to elect which of the two theories would be submitted to 
the jury. Judge  Fountain likewise denied this motion. There was no 
er ror  in these rulings. 

A motion for a bill of particulars is addressed to the sound 
discretion of the trial court. E.,q., Stcxt~ i t .  Llfc*Lo~c~jliIi)r, 286 N.C. 597, 
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213 S .E.  2d 238 (1975), death seiztence ~ ! a c a t e d ,  428 U.S. 903 (1976); 
S ta te  i 3 .  Camerotz,  283 N.C. 191, 195 S.E.  2d 481 (1973); State  i: 

S p e ~ l c e ,  271 N.C. 23, 155 S .E.  2d 802 (1967), dpath sentellee z'acated, 
392 U.S. 649, ou r e m a n d ,  274 N.C. 536, 164 S.E.  2d 593 (1968). In  
M c L a ~ i g h l i n ,  we found no er ror  in the trial court's denial of a bill of 
particulars which, as  here, sought to require the state to declare 
prior to trial whether it would prosecute a first degree murder 
indictment drawn under G.S. 15-144 on a theory of premeditation 
and deliberation or  felony murder.  We there concluded that the 
murder  indictment and a separate indictment charging the accom- 
panying felony, joined for trial,  set out sufficient factual informa- 
tion to enable defendant to understand the basis of the state's cases 
against him. So it is here. Furthermore it is well settled that  the 
state is not generally required to elect between legal theories in a 
murder  prosecution prior to trial.  S ta te  i s .  S w i f t ,  290 N.C. 383, 226 
S.E.  2d 652 (1976). Where the factual basis for the prosecution is 
sufficiently pleaded, defendant must be prepared to defend against 
any and all legal theories which these facts may support.  Sttrtc 1 3 .  

Ro!jd, 287 N.C. 131, 214 S .E.  2d 14  (1975). A bill of particulars is 
normally designed to require the state to reveal "items of factlirtl 
information desired by the defendant which pertain to the charge 
and which are  not recited in the pleading, and must  allege that  the 
defendant cannot adequately prepare or conduct his defense with- 
out such information." G.S. $15A-925(b). (Emphasis  supplied.) Nor 
was it e r ro r  to deny defendant's motion that  the s tate  elect a t  the 
close of the evidence which theory of first degree murder  would be 
submitted to the jury when the evidence was sufficient to establish a 
p).irntr fac ie  case as  to both theories, felony murder,  as  well a s  
murder with premeditation and deliberation. State  i*.  B o y d ,  slcpra. 
See  a lso  S ta t e  iq .  S w i f t ,  s u p r a .  Here the state's evidence was suffi- 
cient to establish a p r i m a  fac ie  case as to felony murder ,  see e.y., 
S ta t e  i>. C r a  l i ford ,  260 N.C. 548,133 S .E.  2d 232 (1963), as  well as  to 
murder upon premeditation and deliberation. See  e.y., S ta te  Y. 

D a v i s ,  289 N.C. 500, 223 S.E. 2d 296, tleatli senteilee racated,  429 
U.S. 809 (1976). Since the state established a pr i ina fnc ie  case as  to 
each theory, it became the responsibility of the jury to weigh the 
evidence to see if it warranted a finding that  defendant was guilty 
of murder in the first degree upon either or both theories. 

[3] Defendant further  contends the trial court erred in denying 
his motion to suppress evidence obtained from his van pursuant t oa  
search warrant .  Defendant claims the affidavit offered in support 
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of the application for the warrant  failed sufficiently to allege the 
underlying facts and circumstances upon which a finding of prob- 
able cause could be based. This claim is untenable. The affidavit in 
question reads as  follows: 

"On 13  September 1977, Mary Jo  Nancy Coats [sic], 
W/F,  14, and Barbara Davenport, W/F ,  16, wereambush- 
ed in some woods near their home and Victim [sic] Coats 
[sic] was raped and stabbed to death, and Victim Daven- 
port was stabbed and cut  severely. A light blue van was 
seen parked a t  the crime scene. I t  was observed that  a tire 
print ,  believed to be from the r ight  rear  wheel of the 
vehicle, was in the mud a t  the cr ime scene. A cast and 
photographs was [sic] made of this print.  On 20 Septem- 
ber  1977, Stephen Karl Silhan was arrested with a war-  
r an t  charging him with the crime. At the time of his 
arrest ,  the defendant was operating a 1976 Chevrolet 
Van,  blue in color. The affiant prays tha t  a search war- 
r a n t  be issued so tha t  the r ight  rear  t i re  of the van can be 
seized and compared by experts  with the cast and photo- 
graph made a t  the cr ime scene." 

The  affidavit was sufficient. Probable cause prerequisite to 
the issuance of a search warrant  exists when there is reasonable 
ground to believe tha t  the proposed search will reveal the presence 
of objects which will aid in the apprehension or conviction of an 
offender. S t a t e  1 ' .  E d w a r d s ,  286 N.C. 162, 209 S .E .  2d 758 (1974); 
S ta te  i t .  C a r ~ p b ~ l l .  282 N.C. 125,191 S.E.2d 752(1972); seegerzera11,y 
M. Crowell, Search Warrants  in North Carolina (1976). Probable 
cause cannot be established by affidavits which a re  purely conclu- 
sory in nature. S ta te  1*.  Campbe l l ,  s u p r a .  The affidavit must  set 
forth enough of the underlying facts and circumstances so tha t  the 
magistrate  can perform his detached judicial function a s  a check 
upon intrusions by law enforcement officials into the privacy of 
individuals. E.g., Aguilar 1.. Texas, 378 U.S .  108,12 L. Ed. 2d 723, 
84 S.Ct. 1509 (196.4); S t a t e  1.. Campbe l l ,  s ~ c p r a ;  see gerterally J .  Cook, 
Constitutional Rights of the Accused: Pretrial Rights 5 36 (1972). 

Relying on S ta te  1,. Ctr rnpbrll, szcpru, defendant argues that  the 
search of the blue Chevrolet van was based solely upon his a r res t  
and tha t  the state is at tempting to bootstrap a finding of probable 
cause to search the van upon the probable cause which existed for 
his arrest .  We disagree. C'a tripbell is distinguishable. In Ctr wpbell  
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an  affidavit offered in support of an  application for a search war- 
ran t  stated merely that  the affiant had in his possession arrest  
warrants  for several individuals and that  all of these individuals 
had sold narcotics to a named agent  of the State  Bureau of Investi- 
gation as well as  numerous college students. The affiant sought to 
procure a search warrant  for a particular house. In no way did the 
affidavit tie the house in question to the possession or sale of con- 
trolled substances. By failing to implicate the house in the illegal 
activity under investigation the affidavit was insufficient to permit 
the magistrate  to exercise his independent judgment in determin- 
ing whether probable cause existed. I t  is necessary that  an affidavit 
for a search warrant  implicate the premises to be searched. Sw 1 W. 
LaFave, Search and Seizure, A Treatise on the Fourth Amendment 
5 3.7(d)(1978). In the present case the affidavit states not only that  
defendant was operating a blue 1976 Chevrolet van a t  the time of 
his a r res t  but  also tha t  a van of the same color was observed a t  the 
crime scene. Thus  the van was linked not only to defendant, who 
according to the affidavit had been arrested presumably on prob- 
able cause, but  also to criminal activity which was then under 
investigation. These'facts taken together a re  sufficient to enable the 
magistrate to make a determination that  probable cause prerequi- 
site to the issuance of the search warrant  existed. 

Defendant brings forward several assignments of error  which 
challenge the jury which was impaneled and the manner in which it 
was selected. These assignments a re  without merit.  

[4] On 17 November 1978 defendant moved that  the district at- 
torney be prohibited from inquiring about potential jurors' atti- 
tudes toward capital punishment and from excusing prior to the 
sentencing phase any jurors who said unequivocally that  they could 
not impose the death penalty. Defendant argues that  denial of this 
motion denied him a fair trial before a representative cross-section 
of the community in violation of the Sixth Amendment. Defendant, 
relying on several empirical studies," also argues that  death- 

H .  Zeisel, Some Data on Ju ro r  Attitudes Tolvard Capital Punishment. Center 
for Studies in Criminal Justice, University of Chicago Law School (1968): Bronson. 
011 tlic C'UII e,ic.t i o ~ i  P I Y J I I ~ I I O ~ ~  tr l i t /  R(~l~~~c' .sc'~tt tct i i .c ' . ,c 'ss c!t'tlic' Dt~ertli-Qi~(r/(t' i~~~l JIII.!I: '-1 t i  
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qualified juries a re  "prosecution-prone" in that  they a re  more likely 
to ignore the presumption of innocence and accept without close 
scrutiny the version of the facts put  forward by the state. Thus he 
also claims a Fourteenth Amendment Due Process violation in the 
jury selection process. This a rgument  was considered and rejected 
by a majority of this Court in Stotc  i t .  Awry, 299 N.C. 126,261 S.E.  
2d 803 (1980). 

[S] Defendant assigns a s  e r ror  the trial court's denial of his chal- 
lenges for cause of potential jurors Enzor and Livingston. After 
Judge  Fountain denied these challenges defendant peremptorily 
challenged both prospective jurors and they were excused. There- 
af ter  defendant sought to challenge peremptorily prospective juror 
Arp.  A t  this time defendant had already exhausted the fourteen 
peremptory challenges allowed to him by G.S. 5 15A-1217, and 
Judge  Fountain properly denied the fifteenth challenge directed to 
juror Arp.  Defendant argues that  his challenges for cause of jurors 
Enzor and Livingston were improperly denied and Judge  Fountain 
ought to have cured the er ror  by allowing him an  additional peremp- 
tory challenge. 

Assuming cr t.g/renr,'o that  it was error  for Judge  Fountain to 
deny defendant's challenges for cause to jurors Enzor and Living- 
ston, defendant may not complain on appeal because of his failure to 
comply with G.S. 5 15A-1214(h) and (i).  This section provides that: 

"(h) In order  for a defendant to seek reversal of the case 
on appeal on the ground that  the judge refused to allow a 
challenge made for cause, hc  I ) /  icst htr I Y :  

(1) Exhausted the peremptory challenges available 
to him; 

(2) R ~ t r r ~ r w d  h i s  c.hallmlgp a s  pro/~iderl  itr ~ ~ ( b s ~ c t i o k l  
( i )  of th is scctiot~; tr ?MI  

(3) H o d  h i s  w ) r c ~ c v l  ))rot ioil d c ~  i d  (1s to thc jicmr it7 
- 

l:'itil~it.ir~ctl St i i t l !~ r!l' ('111oi.trtlo 1'1 iiii~c~ttrc~~i. 12 Colo. I,. Rev. 1 (1970): Goldberg. 
'I'oir~r 1.11s b:.t.l~tr irsioir i!t' H'17'HI.,'I?S1'00L\': S(~i~iil~/c..s. . J i i t ' y  Bitrs tr tit1 tltc, 1 X v  c~,jF's!/c.lio- 
Io!~ic~rl 1)rrttr to h'trisc I ' t~s~ciirpti~ii is  iti the' I A ~ I I . ,  5 H a w .  Civ. Lib. L. Rev. 5:1 (1970); 
, Ju ro \~ .  .\.i'tr Ihrttr oit t111' l<~t '~c~t  r! t ' t r  I)c,trtli-()~etrl(t'il Jici.!/ oti tlrc> Gililt Iktc i~i~iititrtiotr 
I ' t~~c~c~ss .  8.2 I larv.  L. Rev. 629 (1971): Oberer,  lioc,s Iji.sclrrctli,fictrtio,, c~t'.Iiit~rii..s,t;)t~ 
S ' I . I ~ I I / I ~ I ~ . ~  &rr  iicst ('ccl~ittrl l ' i~~i i s / i t t tc~~i t  ('r~tistitrctv 1)t~tiitrl c!f E'cr ii. Tvitrl I I I I  tlrcj Issirt~ <I,( 
Guilt! 39 T e x .  L. Rev.  545 (1961); Rokeach and McLellan, Dog))lntistn nrrd the Drnth 
I'c~t~nlty: A Rrititerprrtntio)l ojttic. Di~yitrsiw Datcl. 8 Duq. L. Rev. 125 (1969); Whi t e .  
Tho Co)istitretionnl In ~ v l i d i t y  o j  Con ~*irtio)rx It~po.scd O!g Dmth-Qutr l i f ird J u  ries. 58 
Cornell L. Rev. 1176 (1973). 
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question. 
( i )  A par ty  who has exhausted his peremptory chal- 

lenges may move orally o r  in wri t ing to renew a chal- 
lenge for cause previously denied if the party either: 

(1) Had peremptorily challenged the juror; o r  
(2) States  in the motion tha t  he would have chal- 

lenged tha t  juror peremptorily had his chal- 
lenges not been exhausted. 

The  judge may reconsider his denial of the challenge for 
cause, reconsidering facts and arguments  previously 
adduced or taking cognizance of additional facts and 
arguments  presented. If upon reconsideration the judge 
determines t ha t  the juror should have been excused for 
cause, he must  allow the party an additional peremptory 
challenge." (Emphasis  supplied.) 

The record shows tha t  defendant did not renew his challenge for 
cause of ei ther  juror Enzor or Livingston af ter  having exhausted 
his peremptory challenges. Defendant urges that  by exhausting his 
peremptory challenges and thereafter asserting a r ight  to chal- 
lenge peremptorily an  additional juror,  his exception was pre- 
served for review under  Sttrtp I * .  Bojjd, strprv, 287 N.C.  131,214 S .E .  
2d 14 (1975). General Statute  § 15A-1214, however, was enacted and 
took effect a f te r  our  decision in Bo!/tl. To the extent  t ha t  a constitu- 
tionally valid s tatute  overrules or  supplements the dictates of one of 
our cases the s tatute  is, of course, controlling. Defendant's argu-  
ment must,  therefore, be rejected.4 

Defendant next argues tha t  certain jurors were excused in 
violation of the principle announced in With~rxpoor~  1. .  Illirlois. 391 
U.S. 510 (1968) and  tha t  Judge  Fountain erred in instructing the 
panel of prospective jurors prior to the jury selection as  follows: 

"Ladies and Gentlemen, the State  in this case is seeking 
the death penalty of the charge  of murder  in the first  
degree.  I say tha t  to you so tha t  I can make  a brief 
explanation of how that  is done. The Ju ry  in the case will 
have to decide only the question of guilt o r  innocence. 

I Ouranalysisof th i sass iynmentofc t . ro~ .ouyht  not to be t a k e n  to mean that o u r  
traditional close scrutinyon capital caws  is n o  lonyc~rvi;il~lr. Sr I .  r .!I.. h'trrtr v .  A ' ,~ i ' ! lh t .  
248 N.C. : < X I .  103 S.E.2tl 452 (19%). In thr  Ilwsrnt case, the rnandatr of the statute 
has foreclosed our revie\\. of thisassiynnwnt.  
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That  is all. Of course if the defendant is found not guilty 
that  is the end of it. If he is found guilty of murder  in the 
first degree, then a Ju ry ,  and in all probability the same 
Ju ry ,  would hear such additional evidence as the State  or 
Defendant wishes to offer on the question of punishment. 
At  tha t  time I would instruct the J u r y  what  to consider in 
determining whether the death penalty should or  should 
not be imposed. I make that  explanation to you so that  you 
will know that  in the t r ial  it is on the meri tson a question 
of guilt  or  innocence. Yo/( do) /  't hcr / - r  to c o ~ c e m  y o u r , s ~ l / v s  
--or. rcrtkr~).!jo)~ do) /  't h n / * e t o  wrrkr thc ultinttrte tlec.isiorl qf 
whether the Defendant  should be executed or  should not be 
executed. "(Emphasis  supplied.) 

Defendant complainsof the italicized portion of the instruction. He 
argues tha t  the death sentence cannot be validly imposed by jurors 
so selected or  instructed. Since we are  ~raca t ing  the death sentence 
and remanding for a nelv sentencing hearing before a new jury, we 
need not address these arguments. 

IV. 

[6] Defendant contends tha t  the trial court erred in denying his 
motion to examine the files of the district attorney for exculpatory 
evidence after  it came to light a t  trial tha t  the resultsof tests which 
were exculpatory had not been disclosed to defendant. 

The district attorney complied with a request from defense 
counsel for voluntary discovery. During the cross-examination of 
Ms. Debbie Becher, a cr ime scene technician ~ v i t h  the City-County 
Bureau of Identification in Fayetteville, defendant became aware 
apparently for the first t ime of a report from the Federal Bureau of 
Investigation which summarized the results of an  analysis of finger- 
prints taken from the scene of the assaults. None of the printscould 
be identified as  being those of defendant. After Ms. Becher was ex- 
cused, defendant moved to inspect for additional exculpatory evi- 
dence all files in the district attorney's possession which relate to 
the charges being tried, or in lieu thereof, to have these files surren-  
dered to the court "for appellate purposes." Although Judge  Foun- 
tain denied these motions he ordered the district attorney to reveal 
to defendant any exculpatory evidence of ~vhich  he had knowledge. 
Judge  Fountain also offered to give defendant as  much of a recess as  
he needed to deal adequately ~ v i t h  the report. Defendant declined 
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the offer. Judge  Fountain noted tha t  defendant had gotten the 
benefit of the report  du r ing  his cross-examination of Ms. Becher. 
The district attorney disavowed any prior knowledge of the report. 

We conclude Judge  Fountain's rulings were altogether cor- 
rect. His offer to g ran t  defendant a recess comports specifically 
with the provisions of G.S. $ 15A-910(2), and his order  that  the 
district attorney produce any known exculpatory evidence rein- 
forced the district attorney's already existing duty under Brady  2.. 

Maryland ,  323 U.S .  83 , lO  L. Ed.  2d 215,83 S.Ct. 1194 (1963). The 
actions of Judge  Fountain afforded defendant a full opportunity to 
overcome any prejudice which may have been caused by the earlier 
nondisclosure. Defendant was not entitled to an  order permitting a 
carte blarzche inspection of the district attorney's files. State r. 
Tntum, 291 N.C. 73,229 S.E. 2d 562 (1976); State 1 ' .  Dam's 282 N.C.  
107,191 S.E. 2d 664 (1972). Finally defendant seems, in fact, not to 
have been prejudiced by the earlier nondisclosure. 

[7] Defendant argues tha t  the trial court abused its discretion by 
instructing the district attorney to recall Mr. Davenport, father of 
Barbara  Davenport, af ter  he had been excused without having 
been cross-examined. On direct examination Mr. Davenport testi- 
fied to prior identifications and descriptions by his daughter  of her 
assailant. He stated that  she was unable to talk for days imme- 
diately following the assaults but  that  she communicated with him 
by wri t ing on a pad. After her surgery,  Mr. Davenport asked her to 
write a complete description of what  had happened. Ms. Daven- 
port's response included a description of her attacker. Mr. Daven- 
port stated that  he did not have the written responses with him a t  
that  time. There being no cross-examination, the witness was 
excused. Judge  Fountain called the district attorney to the bench. 
After the bench conference, the state over objection recalled Mr. 
Davenport, who then testified that  the notes prepared by his daugh- 
ter  had been collected and turned over to the authorities. He did not 
then know where they were. Defendant argues tha t  the recall of the 
witness af ter  a bench conference amounted to a prejudicial expres- 
sion of opinion by the presiding judge in violation of G.S. s 15A-1222. 

There is no merit to this argument.  Whatever transpired a t  
the bench conference does not appear  in the record. Certainly the 
jury did not hear it. Presumably Judge  Fountain was trying to 
ascertain the whereabouts of Barbara Davenport's written notes, 
which would have been the best evidence of what  she had told her 
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father. The notes conceivably could have benefitted defendant. Had 
they been available to the witness, some question could have been 
raised concerning the admissibility of his testimony about what  his 
daughter  had told him under the rule that  ''0 writing is the best 
(]i*ide)zce of i t s  O I P ~ I  C O I I ~ P ) L ~ S ,  and which in general requires a party to 
produce the wri t ing itself, unless its non-production is excused. . . ." 
2 Stansbury's North Carolina Evidence 5 190 (Brandis  rev. 1973). 
(Emphasis  supplied.) In this inquiry Judge  Fountain again acted 
quite properly. A trial judge is more than an  umpire. He has a duty 
to see that  the trial is conducted fairly for both sides and to elimi- 
nate e r ror  if he can including that  engendered by the inadvertence 
of counsel for the state or  the defendant. Stat? I,. G ~ P C I I P ,  285 N.C. 
482, 206 S.E.  2d 229 (1974);  Stnfrj I,. Col.so)i, 274 N.C. 295, 163 S.E .  
2d 376 (1968).  rovt. d p t l i d .  398 U.S. 1087 (1969) .  

Defendant next contends the trial court erred in allowing Mr. 
Layton, an expert  witness for the state, to testify to a n  opinion which 
was inconclusive and speculative in nature. Mr. Layton was a spe- 
cial agent with the State  Bureau of Investigation. A plaster cast had 
been made on a roadside near  the cr ime scene. This cast was com- 
pared lvith a t i re  taken from the right rear  wheel of defendant's 
van. Defendant moved i)i 1i)rc i)io to p roh ib~ t  the state from soliciting 
Mr. Layton's opinion a s  to whether the tire taken from defendant's 
van could have made the impression preserved by the cast. On w i t .  
d iw .  Mr. Layton testified that he could not state conclusively that  
defendant's t i re  made the impression. but  that he would say that  
defendant's tire rorrltl have made the impression. Over objection he 
testified to the jury that  defendant's tire in his opinion could have 
made the impression preserved by the cast. Defendant argues that  
no proper foundation for this testimony was laid and,  further ,  that  
since Mr.  Layton's opinion was not conclusive, it was inadmissible. 
He relies first on I'ot:f(~rtitrg Sr>~.r.ic.o C'o. v .  ProtJ~rc*t Dcr~c1op))lr~)rt a )Id 
Strlc+ Co., 259 N.C.  400, 131 S . E .  2d 9 (1963).  

Defendant's reliance on this case is misplaced. If theopinion of 
an expert  is based upon obviously inadequate da ta ,  the trial judge 
may properly refuse to allow it to go to the jury for itsconsideration. 
Id. a t 4 1 1 ,  131 S . E .  2d a t  18; sccrrl.soB)'!ltrtrf 1 , .  Rircsscll,266 N.C.629, 
146 S.E.  2d 813 (1966);  Schtrfrlr I * .  So,rtlic)*)c R!y. Co., 266 N.C. 285,  
145 S.E .  2d 887 (1966) ;  sclc gc )~r ' rw l l ! y  I Stansbury's North Carolina 
Evidence § 136 (Brandis  rev. 1973). I n  Prr:forti)ig Scvc~iro Co. the 
relevant issue was the tensile s trength of metal in a mechanical 
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device after the design had been modified. Exper t  testimony as to 
the insufficiency of the metal's tensile s trength was properly 
excluded because the record failed to disclose whether the tests 
which formed the basis of the expert  testimony had been performed 
before or  af ter  the design had been modified. Here the issue is not 
the manner or  t iming of tests upon which the expert  opinion is 
based. Instead, the issue is whether the opinion of Mr.  Layton is 
incompetent because of the absence of a proper foundation or his 
inability to be conclusive. 

[8] Evidence of tire tracks is without probative force unless from 
the evidentiary circumstances the jury can reasonably infer: (1) the 
t racks were found a t  or near the scene of the cr ime,  (2) they were 
made a t  the time of the commission of the crime, and (3) they 
correspond to tires on a motor vehicle owned or  operated by defend- 
ant.  See,  e.g., S tate  1 ' .  Atki t l son,  298 N.C. 673,259 S.E.  2d 858 (1979); 
State  r q .  Pinyatello,  272 N.C. 312, 158 S.E. 2d 596 (1968); State 1 ' .  

B a s s ,  253 N.C. 318,116 S .E.  2d 772 (1960); seegetlerally Annot. 23 
A.L.R. 2d 112 (1952). Upon proper foundation being laid, evidence 
of t i re  t racks is generally admissible. State  I - .  M o ~ k ,  291 N.C. 37, 
229 S.E.  2d 163(1976); State  r s .  W i l l i s ,  281 N.C. 558,189 S .E.  2d 190 
(1972). Through the testimony of Mr. Layton and that  of other 
witnesses, the s tate  introduced evidence which tended to show: The 
plaster cast  in question had been made along the side of the road 
near the place of the assaults by a technician employed by the 
City-County Bureau of Investigation on 14 September 1977: a blue 
Chevrolet van had been seen on the side of the road a t  or near the 
time of the assaults; defendant owned a van similar to the one seen. 
The t i re  t racks were such tha t  defendant's van could have made 
them. This was an  adequate foundation. 

[9] That  Mr.  Layton could not positively conclude that  the tire 
print  had been made by defendant's vehicle does not make his 
opinion incompetent. Tire t rack identification is a proper subject 
for expert  testimony. See generally 1 Stansbury's North Carolina 
Evidence 5 134 (Brandis  rev. 1973). The witness' inability to make a 
positive identification goes to the weight of his testimony; it does not 
render it incompetent. Stcrtr 1..  Patterso~r ,  284 N.C. 190,200 S .E.  2d 
16 (1973); State  1 . .  Robinson, 283 N.C. 71,194 S.E.  2d 811 (1973); see 
ge)fet.ally 1 Stansbury's North Carolina Evidence 5 129 (Brandis 
rev. 1973); 3 C. Torcia, Wharton's Criminal Evidence 5 610 (13th ed. 
1973). There was no error  in its admission. 
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Defendant next contends the trial court erred by allowing Ms. 
Frazier ,  sister of Barbara  Davenport, to be recalled to the witness 
stand to testify as  to her  identification of defendant's van. 

This  contention is without merit.  When she was f i rs t  called to 
the s tand,  Ms. Frazier  testified that  on the afternoon of the crimes 
she had been in the Manchester Road neighborhood adjoining Pope 
Air Force Base. Ten minutes af ter  her sister and Nancy Coates 
went to a nearby convenience store she too left the house and began 
walking to the store. As she traveled along the highway she ob- 
served a light blue Chevrolet van parked along the side of the road. 
Ms. Frazier  was subsequently recalled by the state. On recall, she 
testified tha t  shortly before defendant's trial began, she went to the 
Cumberland County Law Enforcement Center in Fayetteville pur- 
suant  to a r'equest from the Cumberland County Sheriff's Depart- 
ment. She  was driven by a deputy sheriff to a parking lot where she 
observed several vans. There she spontaneously identified one of the 
vans a s  being the one which she had seen parked along Manchester 
Road on 13 September 1977. Other witnesses established that  the 
van selected by Ms. Fraz ier  was the defendant's van. Defendant 
argues the trial court erred in receiving this evidence. 

In raising on appeal the propriety of Ms. Frazier 's testimony, 
defendant makes three independent arguments: (I)  the identifica- 
tion procedure was unduly suggestive; (2) the procedure failed to 
comply with established procedures governing the admission into 
evidence of "experiments"; and (3) the testimony ought to have been 
excluded because the district attorney failed to inform defense 
counsel of the "experiment" and its results a s  required by G.S. § 
15A-903(e). 

[lo] As to the first argument,  we conclude the procedure em- 
ployed was not unduly suggestive. Ms. Frazier  testified she had 
seen the van in broad daylight without any obstruction to her  view. 
Nothing suggests that  defendant's van was displayed or portrayed 
in any manner which could reasonably be said to single it out for her 
special attention. In fact, the evidence shows without contradiction 
that  defendant's van was parked in a lot with several other vans, one 
of which was also blue, albeit a shade darker  than defendant's van. 
Neither the deputy sheriff with whom she rode nor any other law 
enforcement officer in any way directed Ms. Frazier's attention to 
defendant's van by conduct or  speech. 
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[I11 We answer defendant's remaining two arguments by con- 
cluding tha t  the van identification procedure was not an  "experi- 
ment." An experiment for purposes of the law of evidence is gener- 
ally a procedure "in which contested facts a r e  artificially repro- 
duced and the results observed." 1 Stansbury's North Carolina 
Evidence 5 94 a t  304 (Brandis  rev. 1973); compare Stone r. City of 
Florence, 203 S.C. 527,28 S .E.  2d 409 (1943). Here  no contested fact 
was artificially reproduced. Events  a t  the scene of the cr ime were 
not reenacted. Nor were specialized tests designed and performed. 
All tha t  occurred was tha t  a witness for the state engaged in a 
procedure by which she identified defendant's van a s  being the 
vehicle which she had seen on the afternoon of 13  September 1977. 
This was no more an  "experiment" than pre-trial lineup identifica- 
tion procedures, or  pre-trial photographic identification proce- 
dures a r e  "experiments." This was simply a pre-trial van identifi- 
cation procedure. None of these kinds of identification procedures 
a re  "experiments" a s  that  te rm is used in the law of evidence nor a re  
they "tests, measurements, or  experiments" as these terms are  used 
in the discovery statute, G.S. 5 15A-903(e). 

[12] Defendant next contends the trial court erred by receiving 
into evidence a photograph of defendant which had been taken one 
month before the two women were assaulted. This error ,  defendant 
argues, was compounded by the trial judge when he allowed a 
witness to testify as  to the circumstances surrounding the photo- 
graph.  During her direct examination, Ms. Davenport testified 
that  her  assailant wore a "jungle fatigue cap" and eyeglasses with 
black frames and da rk  lenses. Thereafter Mr.  Carpenter,  a squad 
leader in defendant's Army platoon a t  For t  Bragg,  North Carolina, 
testified that  he had observed defendant on a t r ip  the unit had taken 
down the Cape Fea r  River in August,  1977. Defendant was wearing 
a patrol cap and sunglasses. Mr.  Carpenter had photographed the 
unit including defendant. The photograph was admitted into evi- 
dence to illustrate Mr. Carpenter's testimony regarding the type of 
cap and sunglasses defendant was wearing on that  occasion. There 
was no er ror  in so admit t ing the photograph. 

Defendant argues the photograph was irrelevant. Evidence is 
relevant if it has any logical tendency, however slight, to prove a 
fact in issue. State P. Banks, 295 N.C. 399,245 S.E.  2d 743 (1978). 
The photograph and the accompanying testimony of Mr. Carpenter 
met this s tandard.  The testimony tended to show that  within a t  least 
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a month of the attack defendant wore a cap and eyeglasses similar 
to that  which Ms. Davenport contends were worn by the man who 
attacked her. This testimony was relevant in that  it wasone circum- 
stance among others tending to identify defendant a s  her assailant. 
The photograph was properly admitted a s  tending to illustrate Mr. 
Carpeater 's testimony. 

[13] Defendant argues further  t ha t  the photograph should not 
have been admit ted because the state failed to produce it prior to 
trial pursuant  to his request for voluntary production. If this photo- 
graph was in the state's "possession, custody, or  control" before 
trial,  "material to the preparation of the defense," and "intended for 
use by the State  as  evidence," the district attorney should have 
produced it prior to trial upon defendant's request. G.S. 5 15A- 
903(d). Defendant has not shown tha t  the photograph was in the 
state's "possession, custody, or  control" before trial.  Even if it was, 
exlusion of it a t  trial is not the only appropriate sanction for the 
state's failure to produce it. G.S. § 15A-910. Defendant never 
requested tha t  the photograph not be admitted on the grounds of 
the state's failure to comport with our discovery rules nor did he ask 
for any other sanction permitted by the statute. The  admission of 
the photograph, consequently, was not error .  Srr S fn t c  P. ,Joiics, 295 
N.C. 345,245 S.E. 2d 711 (1978): Sttrtc 1 , .  Bra.cto)r, 294 N.C. 446.242 
S.E.  2d 769 (1978); Strrtc 1 % .  T/io,r/rrs, 291 N.C. 687, 231 S.E.  2d 585 
(1977). 

[14] Defendant next asserts the trial court erred in allowing Ser- 
geant  Har tman to testify tha t  while their unit was on maneuversat  
Camp A. P. Hill, Virginia, on 11 September 1977, he saw defendant 
in possession of a bayonet with a blade approximately one foot long 
and one inch wide. Sergeant  Har tman  was then allowed over objec- 
tion to identify State's Exhibi t  Fifty-eight as  being a knife similar 
in blade length and width to the weapon which he had seen in 
defendant's possession. Defendant argues that  the exhibit was not 
connected to commission of the crimes for which he was tried. 

There was no prejudicial error .  Shortly before Sergeant  
Har tman testified, Sergeant  Oscott, defendant's platoon sergeant 
on 11 September 1977, testified tha t  dur ing  these maneuvers he 
had seen defendant  with an  old bayonet whose blade was approxi- 
mately twelve to fourteen inches long and one inch wide. The wit- 
nessfurther testified that  State's Exhibi t  Fifty-eight was similar to 
the weapon which he had seen in defendant's possession in Virginia. 
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Defendant lodged no objection to Sergeant Oscott's testimony. I t  is 
well-established that  the admission of testimony o r  other evidence 
over objection is harmless when testimony or  other evidence of the 
same import has previously been admitted without objection. E.g., 
Sttrtc I > .  Chtrpiutr ) 1 ,  294 N.C. 407, 241 S .E.  2d 667 (1978); scc pl) /c i . -  
ally 1 Stansbury's North Carolina Evidence § 30(Brandis Rev. 1973). 

[15] Defendant next argues the trial judge erred in permitting 
the state to introduce written statements of Ms. Davenport which 
had not been identified by her dur ing  her direct examination and 
which had not been disclosed to defense counsel. Detective Byrd 
testified for the state. At  trial Detective Byrd was employed by the 
Fayetteville Police Department; but  a t  the time of the assault he 
was a homicide investigator with the Cumberland County Sheriff's 
Department. Detective Byrd testified that  on 13 September 1977 he 
talked with Ms. Davenport about the assaults. Though she was 
unable to talk, she was able to communicate through handwritten 
notes. On 20 September 1977 Detective Byrd presented Ms. Daven- 
port with a series of written questions which she answered in her 
own handwriting on a separate sheet of paper. These answers consti- 
tuted State's Exhibi tsNumber Fifty-nineand Sixty which weread- 
mitted into evidence and read to the jury over objection. Defendant 
argues the evidence was inadmissible hearsay and that  its admis- 
sion violates his Sixth Amendment r ight  of confrontation. We dis- 
agree. 

At t r ial ,  Ms. Davenport gave a detailed account of the events of 
13 September 1977 as well as  a description of her assailant. She 
fur ther  testified to her written comrxunications with her father and 
law enforcement officers concerning the attacks and her descrip- 
tion of her assailant. The written statements embodied in the an- 
swers which she gave to the officer's written questions were not 
hearsay. When evidence of a prior consistent statement of a testify- 
ing witness is received, it is not hearsay because it is received to 
prove only that  the statement was made, not to prove its t ruth.  S e e ,  
?.(I., S t n t e  1 , .  M r d l e ! j ,  295 N.C. 75, 243 S .E.  2d 374 (1978); Stcrte 1 ' .  

H o p p r i . ,  292 N.C. 580,234 S.E.  2d 580 (1977); see g~ l le i .n l l ! i  1 Stans- 
bury's North Carolina Evidence § 141 (Brandis Rev. 1973). On cross- 
examination Ms. Davenport's credibility'was subjected to a severe 
attack by defendant who sought to establish that  she had made 
p r i o r  i u c , o u s i s t r ) ~ t  stcrturueuts concerning the incidents of 13 Sep- 
tember 1977. The state was well justified in at tempting to rehabili- 
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ta te  Ms. Davenport's credibility before the jury. E.u.. Statc r .  Stm- 
r n c r ~ t r ,  286 N.C. 638, 213 S .E.  2d 262 (1975), drath  se?rtrric7c cvmtrcl ,  
428 U.S. 902 (1976). 

Nor did this procedure deny to defendant his Sixth Amend- 
ment r ight  of confrontation. Defendant's contention apparently is 
that  his r ights  were prejudiced by the introduction of these state- 
ments because he was unable to cross-examine Ms. Davenport 
about them. The face of the record belies this  argument.  After the 
state rested its case, Judge  Fountain conferred with the district 
attorney and defense counsel concerning the prior written state- 
mentsof Ms. Davenport. After Judge  Fountain directed the district 
attorney to turn  over to defendant any such statements, he inquired 
as to whether there were additional points which defendant would 
like to raise. A t  that  time, the following discussion ensued: 

"MRS. TALLY: Mr.  Conerly has also previously testi- 
fied tha t  Barbara  made notes on September 15, 1977; 
tha t  Barbara  wrote answers to questions on September 
17,1977, and questions and answers which, I assume, a re  
the ones- 

COURT: Aren't they the ones Mr. Byrd testified about? 
MRS. TALLY: Yes, sir. 
COURT: Well, you were given copies of those, were you 

not? 
MRS. TALLY: No sir;  not for cross-examination. 
COURT: Well, you have cross-examined him about it. 
MRS. TALLY: No, sir.  
COURT: I will give you a copy - 

MRS. TALLY: Your Honor, we would just ask that  
these s tatements  and notes be placed in an  envelope and 
sealed for appellate review. 

COURT: I will let you have them. You can use them for 
whatever you can use them for-if you want  to use them 
to cross-examine the witness, you may have them. 

MRS. TALLY: That  time has passed. 
COURT: I will let you call the witness back and I will 

give you ample time to study those documents - until 
tomorrow, if you want  - I will give you whatever time 
you need. 

MRS. TALLY: We would simply ask that  those state- 
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ments and notes be placed in an  envelope and sealed for 
appellate review. 

COURT: I a m  not going to do that.  I will give them to 
you, if you want. 

MRS. TALLY: Your Honor, I can't see any good that  I 
can get out of them now. 

COURT: Well, Mrs. Tally, so that  there will be no 
misunderstanding, any document that  you want  I will 
direct the solicitor to give them to you. If you need addi- 
tional time to study those documents, I will give you 
additional time. Now, if you want to talk to Mr. Williams, 
I will stop. I u d l  gizve you a l l  the  t i m e  tha t  you need to  s t u d y  
them, recall a n y  wi tness  the S ta t e  h a s  offered to  exanl ine  
t h e m  about  those documents ,  if you wish .  J ~ s t  s a y  so. 
(Emphasis  supplied.) 

MRS. TALLY: Your Honor, I do not wish to have them. 
COURT: All r ight .  Give her  copies of them. Are there 

any others than the ones you have already mentioned? 
MRS. TALLY: I have no idea. Mr .  Grannis had agreed 

and the Court had ordered tha t  those things be turned 
over. I have no idea what he has. 

COURT: Well, you a re  going to get them. Are they all 
in the handwrit ing of Barbara  Davenport as  f a r  as  you 
know? 

MR. GRANNIS: There's Barbara Davenport's hand- 
writing on all of them but  on one of them, I believe, there 
is also the handwriting of her father. We have no objec- 
tion to her having that  either. 

COURT: Okay. Now, Mrs. Tally, the questions and 
answers t ha t  Mr .  Byrd read to the Jury ,  did you not have 
a copy of those? 

MRS. TALLY: No, sir. 
COURT: G i ~ y e h e r a  c o p ~ o f t h o s e a r l d  yo?( m a y  rec'crll Mr.  

R!yrd, i-fyolr wish, oynply other u*it)?ess you wish. (Empha-  
sis supplied.) 

All right.  If you need time for those, I will give you until 
tomorrow, if you need to. Would you like time to consider 
those documents? 

MR. WILLIAMS: Your Honor, a t  this time we would 
ask to continue whatever proceedings until tomorrow. At 
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this time I don't think we a re  going to call these witnesses 
back but  we would like some time. 

COURT: I will give you time to do that." 

When court convened the next morning and before the jur 
entered the courtroom, Judge  Fountain again asked defendant if k 
would like to recall t r ) l y  of the state's witnesses. The offer was 
declined. Defendant then had the opportunity tocross-examine Ms. 
Davenport or  any other witness concerning these statements but  
declined to do so. Judge  Fountain's rulings not only did not deny 
defendant's r ight  of confrontation, they scrupulously protected it. 

[16] Defendant next argues the state failed to show chain of cus- 
tody as to a pair of boots which had been taken from him after his 
arrest .  Defendant does not a rgue  that  the boots a r e  not his. Nor does 
he a rgue  tha t  they have been altered in any way. He contends, 
instead, tha t  the state has failed to establish where the boots were 
kept and in whose custody they reposed dur ing  the period between 
their seizure and their introduction into evidence. 

We conclude there was no need to show a chain of custody as a 
prerequisite to admit t ing the boots. Detective Byrd testified that  
the boots offered in evidence were those he observed taken from 
defendant a t  the Law Enforcement Center after defendant's arrest .  
He then noticed tha t  the boots had a new pair of shoelaces in them. 
The shoelaces contained in the boots when they were offered into 
evidence were those which he had noticed earlier.  This  was suffi- 
cient identification of the boots to permit them to be offered without 
showing a chain of custody. Stcrtc I , .  Bo!/d, 287 N.C. a t  143,214 S.E. 
2d a t  20-21. 

[17] At the close of the state's case, the following occurred: 

"MR. GRANNIS: Your Honor, a t  this time if we have 
not offered all the exhibits intoevidence, we would a t  this 
time offer all that  had not heretofore been admitted into 
evidence. 

MRS. TALLY: We would OBJECT. 
COURT: Which ones do you specifically object to? 
MR. WILLIAMS: If he says he is going to introduce all 

of them, we are  going to OBJECT to all of them. 
COURT: Then I'm going to OVERRULE your objec- 

tion. Let them be admitted." 
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Defendant now asserts tha t  he was entitled a t  tha t  stage of the trial 
to have each exhibit individually introduced so tha t  he could inter- 
pose objections to inadmissible items. He now says the procedure 
deprived him of due process of law. 

We disagree. There is no showing in the record tha t  the state 
was at tempting to or did surreptitiously slip into evidence some 
new item to which defendant had not had an  opportunity to object. 
So far  a s  the record reveals defendant did, in fact, have opportunity 
to interpose objections to every item of physical or  documentary 
evidence shown to the jury dur ing  the trial.  I t  is obvious that  the 
district attorney was seeking to insure that  all such items and only 
such items were formally introduced into evidence. Defendant was 
given opportunity to object specifically to any item. He declined to 
do so. We find no er ror  in this procedure. 

[18] Defendant next argues the trial court erred by not allowing 
him to "make a record" as  to prior written statements of Ms. 
Davenport that  identified him as  her assailant and described his 
characteristics. These statements a re  embodied in handwritten 
notes taken dur ing  a questioning session between Ms. Davenport 
and law enforcement officers on 14 September 1977 and answers 
which she gave to Detective Byrd on 20 September 1977. At the 
close of the state's evidence defendant moved to have this material 
placed in an  envelope and sealed for purposes of appellate review. 
Judge  Fountain denied this motion. Defendant asserts this action 
violated his r ight  to due process of law and constitutes reversible 
error. We disagree. 

When a defendant seeks to compel disclosure by the state of 
evidence material to his defense and embodied in the statement of a 
witness for the prosecution, the requirements of due process a r e  
satisfied by the order of the trial judge directing that  an  i l l  c a w e m  
hearing be held on the at tempt to compel disclosure. S ta t c  i , .  Ha rrly, 
293 N.C. 105,235 S.E. 2d 828 (1977). At  the close of the hearing, the 
trial judge is obligated to make findings of fact and conclusions of 
law. If the trial judge d e ~  ies a defendant's motion in this regard,  it 
is incumbent upon him toorder  tha t  the sealed statement be placed 
in the record for appellate review. S t a t e  i q .  Htrrd!j. . i / (J )Ya,  293 N.C.  
a t  128.235 S .E.  2d a t  842. 

Judge  Fountain did not ~ U I U  defendant's motion to compel 
discovery; he a1101~~ed it. He directed the district attorney a t  trial to 
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give defendant the statements in question; offered to allow defend- 
an t  to recall any witness whom he wished to examine concerning 
the documents; and offered to g ran t  a recess so that  defendant 
would have opportunity to consider the materials. There was no 
er ror  in his rulings regarding these statements. They were quite 
favorable to defendant. 

A t  the close of the state's evidence. defendant moved for judg- 
ment  of dismissal. Defendant concedes the evidence adduced by the 
state was sufficient to enable the state to go to the jury on the issue of 
defendant's guilt. Nevertheless he asks this Court to review the 
sufficiency of the state's evidence in light of the seriousness of the 
offenses with which he is charged and the penalty pronounced upon 
him. This we have done. Our  examination impels our conclusion 
tha t  the evidence introduced by the state fully warranted submis- 
sion of the question of defendant's guilt  to the jury for its considera- 
tion. 

[I91 Defendant brings forward a number of assignments of e r ror  
challenging the accuracy and sufficiency of Judge  Fountain's jury 
instructions. We conclude there was no er ror  in these instructions. 

Defendant argues tha t  Judge  Fountain erred by not giving 
defendant's requested jury instruction concerning the identifica- 
tion of defendant as  the perpetrator  of the crime. The essence of the 
requested instruction is t ha t  the jury must  be satisfied beyond a 
reasonable doubt that  defendant was the perpetrator of the cr ime 
and that  in testing the credibility of a witness' identification the 
jury ought to weigh several factors in the balance: the capacity of 
the witness to make an  observation through the senses, the oppor- 
tunity of the witness to make such an  observation, and such details 
a s  the lighting a t  the scene of the cr ime,  the  mental and physical 
condition of the witness, the length of time of the observation, the 
degree of attention being paid by the witness, a s  well as  any other 
factors which might  have aided or  hindered the witness in making 
the observation. Judge  Fountain responded to the request by saying 
that  he would, in substance, give the requested instruction. See, r.y., 
Stcrfc r .  Moitk,  291 N.C. 37, 229 S .E .  2d 163 (1976). He stated: 

"I instruct you tha t  it is your duty  to consider the testi- 
mony of each of the witnesses. Determine the means and 
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opportunity of each of the witnesses to know the things 
about which they testify or lack of means and opportunity 
to know the things about which they testify. You shall 
give to the testimony of each of the witnesses sufficient 
weight and credibility as you find it deserves in order  to 
ascertain the truth." 

He also instructed the jury on defendant's contentions as follows: 

"He contends that  you should not accept the identifica- 
tion of him by Barbara  Davenport. He contends that  the 
evidence offered by the State  shows that  she had only a 
scant opportunity to observe whoever it was present and 
that  her description of her assailant was not the descrip- 
tion of the Defendant. Hecontends, that  is, the Defendant 
contends, that  she, Barbara  Davenport, has on different 
occasions made statements inconsistent with her testi- 
mony in a material way and that  you should reject her 
testimony concerning any kind of identification." 

These instructions taken together adequately convey the substance 
of defendant's request. There was no er ror  in failing to give defend- 
ant's request in its exact form. S f n t r  i q .  Monk, suprn .  

[20] Nor did Judge  Fountain e r r  by denying defendant's request 
that  evidence brought out on cross-examination of state's witnesses 
be included in the court's summary of the evidence. In response to 
this request, Judge  Fountain stated: 

"Well, Mrs. Tally, I do not charge my juries tha t  way. I do 
not take the witnesses and tell the jury what  the witness 
has said, either on direct or  cross. I will briefly summar-  
ize the evidence only sufficiently to charge the jury on the 
law. I t  is not my intention to at tempt to quote what  any 
witness said about anything." 

This response was altogether a correct statement of a trial 
judge's duty regarding his summary of the evidence. "In instruct- 
ing the jury, the judge must  declare and explain the law arising on 
the evidence. H P  i s  itot w q i t i r d  to  stntc the ci~ir/r)rrr c.t'c.cJpt to thr 
c.t*tuiit iiecrssn r ! j  to r.t.pln iu thr opp1 ic.trf ioii of t h ~  lo ir to the c~~irlci icc.  
He must  not express an  opinion whether a fact has been proved." 
G.S. § 15A-1232. (Emphasis  supplied.) His instructions comported 
with this response. Judge  Fountain briefly arrayed the evidence for 
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the state, and gave the state's contentions. He then gave a full 
statement of defendant's contentions concerning this evidence, its 
failure to prove his guilt  beyond a reasonable doubt, its contradic- 
tions, its weaknesses, and the portions of it which were favorable to 
his defense. 

Prejudicial e r ror  is committed when a trial judge gives an 
exhaustive and detailed ar ray  of the state's contentions and evi- 
dence but deals with the contentions and evidence of the defendant 
in only a brief and summary fashion. Sttrtc I*. K ~ I I ! ~ ,  256 N.C. 236, 
12:3 S.E. 2d 486 (1962); Sttrtt~ 1 % .  h ' l ~ i c~k l~o l~~ r ,  243 N.C. 306, 90 S .E .  Bd 
768 (1956). But a trial judge is not required to consume an equal 
amount of time in stating the contentionsand evidence of each party 
to a case. S ~ T  Sttrfc r s .  Doss, 279 N.C. 413, 183 S.E. 2d 671 (1971), 
t l t trf l~ scJ~~tr1ut*c~ i~ ic~r tc~t l ,  408 U.S. 939 (1972). Judge  Fountain's 
instructions were carefully balanced both for the state and defend- 
ant.  There was no error  in this aspect of the instructions. 

[21] Defendant next contends that  the trial court erred in stating 
his contentions to the jury. The essence of defendant's a rgument  is 
tha t  it is a "dangerous practice" to state the contentions of the 
parties and tha t  the t r ial  court ought to leave discussion of the 
parties'contentions to their respective oral arguments.  Defendant 
offers no authority in support  of this position. The rule with us  is 
tha t  i t  is not e r ror  for the trial judge to state the contentions of the 
parties provided tha t  the contentions of each litigant a re  stated 
fairly and accurately. Se~?Stute 1 ' .  T ~ o ) ) I ~ I s ,  284 N.C. 212,200 S.E.  2d 
3 (1973). There was no er ror  in this aspect of the instructions. 

Defendant further  argues that  Judge  Fountain misstated one 
of his contentions when he said: 

"[Defendant] further  contends that  the evidence favor- 
able to him tends to show that  his statement tha t  he 
had been in Virginia a t  the military camp was consis- 
tent with the t ruth;  tha t  it was jus ta  way of saying tha t  
he had nothing to do with and was not present a t  the 
time of the alleged crime." 

Defendant argues that  Judge  Fountain by this statement gave a 
contention of defendant tha t  he was in Virginia a t  the time of the 
crimes whereas defendant did not so cont.end. We do not read the 
statement this way. I t  is rather  a statement of defendant's conten- 
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tion tha t  he was not the perpetrator  because he was somewhere else 
a t  the time of the crime. In addition Judge  Fountain offers a plausi- 
ble explanation favorable to defendant for his pre-trial statement 
that  he was in Virginia when the crimes were committed-a state- 
ment which some of the state's evidence tended to refute-in the 
event the jury might  believe tha t  such a statement was made. 
Furthermore misstatements of a party's contentions ordinarily 
must  be called to the trial court's attention in order to give oppor- 
tunity for correction before they can be considered on appeal. Statc~ 
P. A b e r n a t h ~ ,  295 N.C. 147,244 S.E.  2d 373 (1978). 

Defendant next argues that  Judge  Fountain inadequately 
defined the crimes of first degree rape and first degree murder.  
Suffice it to say tha t  we have carefully examined these portions of 
the jury instructions and find them to be complete and accurate 
statements of the law. Nothing would be served by our setting out 
the instructions and demonstrating their accuracy. 

[22] After Judge  Fountain had completed his summary of the 
evidence, and dur ing  his instruction on the elements of the various 
degrees of rape, he stated: 

"Of course, the fact tha t  a person has sexual inter- 
course - if in fact such an act  was committed by or 
upon Nancy Coates - in and of itself does not mean 
tha t  tha t  person has been a victim of rape. However, 
the state has offered evidence which I failed to men- 
tion. I do so now simply because I overlooked it in the 
summation I made earlier; that  the vagina of Nancy 
Coates was in some way injured. I don't recall the exact 
testimony in that  regard  - or it was damaged in some 
way - and tha t  semen was present, which I think I did 
mention." 

Defendant argues that  this insertion of additional evidence a t  this 
point, albeit evidence which had been presented, constitutes e r ror  
because it gave undue emphasis to that  evidence. By so doing, 
defendant says that  Judge  Fountain expressed an opinion prejudi- 
cial to defendant in violation of G.S. S15A-1232. 

We cannot agree. Even if placement of this bit  of evidence 
unduly emphasized it, we a re  satisfied no prejudice to defendant 
resulted. That  Nancy Coates was raped is a fact beyond dispute in 
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this case. She  was assaulted with a knife and her  hands bound 
behind her. She was heard by her companion to protest the action of 
her  assailant. She was found nude from the waist down. An autopsy 
revealed two prominent s tab wounds in her chest and back; 
scratches over her  thighs and legs; lacerations to and live, mobile 
sperm in her vagina. The  defense did not rest on consent. The 
defense was tha t  defendant was not the perpetrator. Had the bat- 
tleground in this case been whether Ms. Coates was raped or con- 
sented to intercourse this instruction would have to be more closely 
scrutinized. As the case stands the instruction, even if error ,  could 
not have been prejudicial. 

[23] There was no er ror  in Judge  Fountain's instructions to the 
jury concerning the age  of defendant. Judge Fountain stated: 

"As f a r  as I recall, there is no evidence of the defend- 
ant's age in this case. However, it is proper for the jury 
to look a t  the defendant, consider whether he appears  
to be more than sixteen years of age or  not; consider the 
evidence as to whether he was or  was not operating a 
vehicle; as  to whether he was or  was not married;  any 
other evidence in the case tha t  you consider relevant in 
determining whether he is more than sixteen years of 
age." 

An essential element of the cr ime of first degree rape is tha t  
defendant must  be sixteen yearsof age or older. G.S. 914-21; Stntc I * .  

C h s s ,  sl tpra; State 1 ? .  P r r r ~ ,  sicprn. A jury may look upon a defendant 
to determine his age,  Stcctc 1 ' .  E ~ n s ,  298 N.C. 263,258 S.E.  2d 354 
(1979), and may consider other circumstances, such as those men- 
tioned by Judge  Fountain, which bear upon a person's age in 
determining this issue. 

[24] Defendant next complains of this instruction on circumstan- 
tial evidence: 

"The facts, relations, connections and combinations 
should be natural,  clear, reasonable and satisfactory. 
When such evidence is relied upon to convict, it should 
be clear, convincing and conclusive in all its combina- 
tions and should exclude all reasonable doubt as  to 
guilt. 
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After considering the evidence in this way and deter- 
mining the circumstances, if any, which a re  estab- 
lished beyond a reasonable doubt, the next thing for 
the jury to determine is do these circumstances include 
every reasonable conclusion except tha t  of guilt. If so, 
the evidence is sufficient to convict. If not, it is not." 

Judge  Fountain inadvertently used the word "include" rather  than 
"exclude" in the second paragraph.  In all other respects, i t  is cor- 
rect. Compare State v. Sledge, 297 N.C. 277,254 S.E. 2d 579 (1979); 
State 2). Hood, 294 N.C. 30, 239 S.E.  2d 802 (1978). Viewing the 
instruction a s  a whole, State v. Tomblin, 276 N.C. 273, 171 S.E. 2d 
901 (1970), we a r e  satisfied the jury was not misled or confused by 
this lapsus linguae. A mere slip of the tongue which is not called to 
the attention of the court a t  the time i t  is made will not constitute 
prejudicial e r ror  when it is apparent  from a contextual reading of 
the charge tha t  the jury could not have been misled thereby. State v. 
Goines, 273 N.C. 509, 160 S.E. 2d 469 (1968). 

2 

[25] At the close of Judge  Fountain's instructions, defendant 
renewed his motion tha t  the jury be charged on the evidence tend- 
ing to identify him as  the perpetrator. Judge  Fountain then stated 
to the jury: 

"Members of the Ju ry ,  inasmuch as you have not 
begun your deliberations, the Defendant's counsel has 
requested that  I instruct you further  about certain 
matters ,  each of which I thought I had covered but,  in 
an  abundance of precaution, I will comment about it 
further .  

As I said to you, and I say again so that  it will not be 
misunderstood, in order for the J u r y  to find beyond a 
reasonable doubt tha t  the Defendant is guilty of any 
degree of any of the offenses charged or  of anything 
whatever, obviously, the State  must  satisfy the J u r y  
from the evidence and beyond a reasonable doubt that  
the Defendant was present a t  the place referred to in 
this testimony on the afternoon and early evening of 
September 13, 1977. If he was not present or  if you 
have a reasonable doubt a s  to his presence, you would 
acquit him of all charges because in order  to find him 
guilty, the State  must  prove tha t  he was present and 
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tha t  he participated in and committed the crimes 
charged." 

We have already considered and rejected defendant's contention 
that  Judge  Fountain's earlier instructions on identification testi- 
mony were inadequate. Defendant argues here that  Judge  Foun- 
tain in these closing instructions prejudicially expressed an  opinion 
adverse to defendant. The argument  is feckless. Judge  Fountain's 
statement tha t  he had thought he had covered the matter  earlier 
but  would give additional instructions out of an  abundance of cau- 
tion does not constitute an  expression of opinion. There was no 
error. 

When the jury returned verdicts finding defendant guilty a s  
charged, defendant moved to set aside the verdict as  contrary to law 
and evidence and for a new tr ial  for e r ror  committed. Both motions 
were denied. The first is addressed to the sound discretion of the 
trial court and is not reviewable on appeal absent a showing of an  
abuse of discretion. Stcxtc~ i: M c K P ) I H ~ ,  289 N.C. 668,224 S.E.  2d 537, 
dmth sm'puce  ~wccrtrd. 429 U.S. 912 (1976). No such abuse of discre- 
tion has been shown. We find no er ror  in the guilt  phase: therefore 
the second motion was properly denied. 

VI. 

After the jury found defendant guilty of first degree murder,  
it was excused by Judge  Fountain until the following day. In the 
jury's absence defendant renewed his motion that  the s tate  disclose 
whatever evidence relevant to sentencing i t  intended to rely on. 
Judge  Fountain requested tha t  the state give defendant "a state- 
ment of what  aggravating circumstances" it intended to rely upon 
and "any written statements from any witnesses concerning" those 
aggravating circumstances. The following colloquy then occurred 
between the court and the prosecutor: 

"MR. GRANNIS: That  will take some time. 
COURT: Do you have any written statements con- 

cerning the punishment aspect of it tha t  has not 
already been given? 

MR. GRANNIS: Yes, sir.  
COURT: You do? 
MR. GRANNIS: Yes, sir. 
COURT: Let her  have those and let her know what  

aggravating circumstances you expect to offer. 
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MR. GRANNIS: Those aggravating circumstances 
based on all the evidence. 

COURT: Right, assuming you do not intend to pro- 
ceed on all of them. 

MR. GRANNIS: Correct. 

COURT: So whichever one or  more you expect to 
proceed on, just give her a statement to that  effect. 

This constitutes DEFENDANT'S EXCEPTION 
NO. 126. 

MR. GRANNIS: Your Honor, we would intend 
tomorrow to proceed with regard to evidence concern- 
ing an  incident where this Defendant was involved in 
Chatham County. I have not determined what  written 
statements were taken from the victims that  a re  pres- 
ent  here in court but  I do have a transcript and I can 
Xerox all that.  

COURT: Do you need it tonight? 
MRS. TALLY: I do. 
MR. GRANNIS: I will go to the Clerk's Office and 

give her a copy. That  will take a little time but  I think I 
can have i t  done this afternoon. 

COURT: All right." 

The following day court was convened for the sentencing hear- 
ing. The state offered no evidence in chief, intending apparently to 
rely upon evidence presented dur ing  the guilt determination phase. 
Defendant offered the testimony of J e r ry  Wooten, a paralegal in the 
Public Defender's Office; Joe Pra t t ,  a correctional sergeant with 
the North Carolina Department of Correction assigned to Central 
Prison; defendant's neighbors; and members of defendant's family. 
This evidence tended to show tha t  defendant was married and the 
father of two children. He was a good husband and father and,  
according to his parents, had been a good, dutiful son. He was the 
third of eight children and had a normal childhood. He participated 
in the Boy Scouts and Little League Baseball and held a number of 
part-time jobs. After participating in Junior  R.O.T.C. in high 
school, he left high school in his senior year to join the Army. 
Thereafter he obtained his high school equivalency certificate and 
attained the rank of sergeant. 

The state offered rebuttal evidence from various military per- 
sonnel who had known defendant in the Army. These witnesses 
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testified tha t  defendant's "general character  and reputation" in the 
Army was "bad." Judge  Fountain instructed the jury tha t  they 
should not consider this character  testimony a s  "substantive evi- 
dence." He said, "It  is evidence offered only for the purpose of 
impeaching the testimony of witnesses offered by the defendant to 
the effect that  he was a person of good character,  or  a good person. . . 

1 ,  

On the state's cross-examination of J e r r y  Wooten, the Public 
Defender's paralegal, Wooten testified tha t  he was aware  that  
defendant had been tried and convicted in Chatham County of "a 
sexual offense," an  "assault," and "crime against  nature." Wooten 
further  testified tha t  he was not aware  "until this morning" that  the 
victims of these crimes were named Johnson. The state then offered 
the testimony of Mr. and Mrs. Johnny Johnson which tended to 
show tha t  in September 1976 in Chatham County defendant 
assaulted them with a pistol, tied them, and after threatening them 
with death if they did not cooperate, forcibly committed a "crime 
against nature" against Mrs. Johnson. 

Before trial defendant had moved to suppress all reference to 
the Johnson incidents on the ground that  the case had been tried in 
October 1977 and was then on appeal to the North Carolina 
Supreme Court.5 Judge  Fountain reserved rul ing on the motion. 
During the sentencing phase, over defendant's ~ b j e c t i o n , ~  he per- 
mitted the evidence to be offered. 

SThis Court  later found no er ror  in defendant's Chatham County convictionsfor 
(1) the kidnapping of Mr.  and Mrs.  Johnson, (2) cr ime against  nature performed 
upon Mrs.  Johnson, and (3)assaul twi th  in tent torape  Mrs.  Johnson. Strrtc is. sill in^. 
297 N.C. 660,256 S.E.  2d 702 (1979). 

Qefendant's brief makes it clear tha t  his objections to this testimony were 
based on two grounds: ( I )  the Chatham County convictions lvere on direct  appeal a t  
the timeof this trial. and (2) the Chatham County convictions were notobtained until 
after  the incidents in the present case occurred. As we have already noted, no er ror  
was found by th i scour t  in the Chatham County convictions. Ser n, 5,  sitpvtr. Further ,  
since the date  of this trial, we have held that  the state may utilize the aggravating 
circumstance defined by G.S. §lc5A-2000(e) ( 3 ) ,  i .c . .  "The defendant had been pre- 
viously convicted of a felony involving the use or threa t  of violence to the person," if 
the state establishes that: "(1) defendant had been convicted of a felony, tha t  (2) the 
felony for which he \vas convicted involved the 'use or threa t  of violence to the 
person,' and tha t  (3) the c ~ ) i i r l i c c Y  upon which this conviction was based was c . o ~ d ~ c +  

1 ~ 1 i  icli oc.c.itrwti p , . i o r  to tlrc, c , i ~ , i  ts oitt c!f i ( V 1  i c h  flit c.rrliitc~Ifc.lott!/rlitr vq1. tr I Y ~ S O .  "Sttr tc, 1 , .  

(;oorl)itrrir, 298 N.C. 1. 22. 257 S .E .  2d 569. 583 (1979). (Emphasis  supplied.) This 
point is discussed more fully later in the text. 
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Judge  Fountain submitted one aggravating circumstance, that  
defined by G.S. $ 15A-2000(e)(5), to the jury for its consideration: 
The capital felony, first degree murder ,  "was committed while the 
defendant was engaged.  . . in the commission of, or  the a t tempt  to 
commi t . .  . r a p e . .  . ."The jury found beyond a reasonable doubt the 
presence of this circumstance. See G.S. $ 15A-2000(c)(l). Judge  
Fountain charged the jury a s  to these mitigating circumstances: 
Defendant's lack of a history of prior criminal activity; defendant's 
age a t  the time of the crime; and any other circumstance arising 
from the evidence which the jury deemed to have mitigating value. 
See G.S. $5 15A-2000(f)(l), (7) and (9). The jury found that  defendant 
had no significant history of prior criminal activity and tha t  there 
were unspecified circumstances which it deemed to have mitigat- 
ingvalue. The  jury found the age of defendant was not a mitigating 
factor. The jury fur ther  found beyond a reasonable doubt: (1) the 
aggravating circumstance was sufficiently substantial to call for 
the imposition of the death penalty, and (2) the mitigating circum- 
stances were insufficient to outweigh the aggravating circum- 
stance. See G.S. $5 15A-2000(c)(2) and (3). The jury therefore 
recommended that  defendant be sentenced to death. 

Pursuant  to the jury's mandate,  Judge  Fountain sentenced 
defendant to death in the murder  case. Judge  Fountain also sen- 
tenced defendant to life imprisonment in the first degree rape case 
and to a consecutive t e rm of twenty years imprisonment in the 
assault case. Both te rms of imprisonment were to be served upon 
the expiration of the sentences which had been imposed upon 
defendant for his criminal conduct in Chatham County. Defend- 
ant's motion to a r res t  judgment in the rape conviction was denied. 

Defendant contends that  i t  was error  to deny his motion to 
arrest  judgment in the rape conviction and tha t  it was also er ror  to 
permit  the jury to consider this rape a s  a n  aggravatirig circum- 
stance in the murder  case. He asks for a new sentencing hearing 
because of the lat ter  error .  We agree with both contentions and 
order that  judgment be arrested in the rape case and that  a new 
sentencing hearing be conducted in the murder case. The reason is 
tha t  the jury was permitted to re turn  a first degree murder  verdict 
on the theory of felony murder  in which the rape constituted the 
underlying felony. 

[26] When a defendant is convicted of first degree murder pursu- 
an t  to the felony murder  rule, and averdict  of guilty is also returned 
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on the underlying felony, this lat ter  conviction provides no basis for 
an  additional sentence. I t  merges into the murder  conviction, and 
any judgment imposed on the underlying felony must  be arrested. 
State i*. Sqzrire, 292 N.C.  494,234 S .E.  2d 563 (lg'i'i); Statr i*.  Thorrrp- 
son, 280 N.C. 202,185 S.E.  2d 666 (1972). When, however, a defend- 
an t  has been convicted of f i rs t  degree murde r  on a theory of pre- 
meditation and deliberation and in the process commits some other 
felony, the other felony is not a n  element of the murder  conviction 
although the other felony may be pa r t  of the same continuous 
transaction. Defendant may in such cases be sentenced upon both 
the murde r  conviction and the other felony conviction. Stnte i s .  

Tatlir?l, 291 N.C. 73, 229 S.E.  2d 562 (1976). But  when a jury is 
properly instructed upon both theories of premeditation and delib- 
eration and felony murder ,  and  returns a first degree murder  
verdict without specifying whether i t  relied on either or  both theor- 
ies, the case is t reated a s  if the jury relied upon the felony murder  
theory for  purposes of applying the merger  rule.  Judgmen t  
imposed on a conviction for the underlying felony must  be arrested. 
Statcj I - .  McLatcghl i~ ,  286 N.C. 597, 213 S.E.  2d 238 (1975), drcrtli 
srJ)tte)lc'p ~uc'trtrd, 428 U.S.903 (1976). 

Here evidence in the murder  case supported submission of 
both theories of first degree murder:  premeditation and delibera- 
tion and felony murder  committed dur ing  a rape. The  jury did not 
specify tha t  it relied on either or both theories. Therefore judgment 
on the rape conviction must  be arrested. 

[27] When a criminal defendant is convicted of first degree 
murder  upon a theory of felony murder ,  i t  is e r ror  to submit the 
underlying felony to the jury a t  the punishment phase of trial a s  one 
of the aggravating circumstances defined by G.S. 15A-2000(e)(5). 
State i q .  Clzerr~y, 298 N.C. 86,257 S.E. 2d 551 (1979). However, when 
the murder is committed during the commission of a felony enumer- 
ated by G.S. 5 15A-2000(e)(5) and defendant is convicted of first 
degree murde r  on a theory of premeditation and deliberation, the 
other felony may properly be considered as an  aggravatingcircum- 
stance. Ser State P. C h e ~ r y ,  srtpra. Similarly, when a jury specifies 
tha t  i t  finds a defendant guilty upon both theories and both a re  
supported by the evidence, the underlying felony may properly be 
submitted a s  an aggravating circumstance. Stnte l l .  Gooclma tz, 298 
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N.C. 1 ,257  S.E. 2d 569 (1979).7 

Here,  as  in McLaughlin, both theories of first degree murder  
were properly submitted to the jury, but  the jury did not specify the 
theory or theories upon which it relied. As in McLaughlin judgment 
on the underlying felony, i.e., the rape,  must be arrested. Likewise 
this underlying felony may not be considered a s  a n  aggravating 
circumstance in the penalty phase, because it has merged with and 
become a pa r t  of the murder  conviction as an  essential element 
thereof. State r. Cherry, s7cpr.a. 

The state's reliance upon State I? .  J o h ~ s o n ,  s u p r a ,  298 N.C. 47, 
257 S.E. 2d 597, is misplaced. In Johnson defendant pleaded guilty 
to first degree murder.  At  the sentencing hearing, the state intro- 
duced evidence that  the murder was committed during the commis- 
sion of or at tempt to commit the cr ime of rape. The evidence which 
was adduced to provide a factual basis for defendant's guilty plea 
would have supported a conviction of first degree murder on a 
theory of premeditation and deliberation, felony murder ,  or  both. 
We held tha t  the question of the correctness of submitting the rape 
as  an aggravating circumstance simply did not arise. We neverthe- 
less vacated Johnson's death sentence on other grounds. 

Johnson, as noted, involved a guilty plea, not a jury verdict. A 
defendant, nothing else appearing, pleads guilty to a charge con- 
tained in a bill of indictment not to a particular legal theory by 
which that  charge may be proved. His plea waives his r ight  to put 
the state to its proof. I t  obviates the necessity for the state's invoca- 
tion of some particular legal theory upon which to convict defend- 
ant.  The question of which theory, if there is more than one avail- 
able, upon which defendant might  be guilty does not arise. His plea 
of guilty means, nothing else appearing,  that he is guilty upon any 
and all theories available to the state. The effect, then, of a guilty 
plea to first degree murder ,  the factual basis for which demon- 
s trates  that  there is more than one theory to s u p p ~ r t  it, is the same 
as a jury verdict of guilt  which specifies that it is on all theories 
available - the situation which existed in State Y. Goodman, s21pm, 

Whenever a f irst  degree murder  case is submitted on both theories and the 
state intends to rely on the underlying felony as  the basis for a separate conviction 
and sentence or a s  an  aggravating circumstance a t  the sentencing hearing,  the trial 
judge should require the jury to specify which theory or theories it used in ar r iv ingat  
its verdict. 
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298 N.C. 1, 257 S.E. 2d 569. Johnson, then, stands with Goodman 
vis-a-vis the propriety of relying on the underlying felony in the 
sentencing phase. 

[28] The trial judge submitted to the jury only one aggravating 
circumstance; a s  we have noted, it should not have been submitted. 
There was, however, evidence of tha t  aggravating circumstance 
defined by G.S. $15A-2000(e)(9): "The capital felony was especially 
heinous, atrocious, o r  cruel." We considered the meaning of this 
aggravating circumstance in Stnte r. Chodrnnn, suprcl, 298 N.C. 1, 
24-25, 257 S.E.  2d 569, 585 (1979). We said: 

"While we recognize tha t  every murder  is, a t  least a rgu-  
ably, heinous, atrocious, and cruel,  we do not believe tha t  
this subsection is intended to apply t,o every homicide. By 
using the word 'especially' the legislature indicated that  
there must be evidence that  the brutality involved in the 
murder  in question must  exceed that  normally present in 
any killing before the jury would be instructed upon this 
subsection." 

Adopting the Florida and Nebraska view, we concluded in Good- 
man tha t  in order  for this aggravating circumstance to apply the 
murder must  beaiiconscienceless or  pitiless crime which is unneces- 
sarily torturous to the victim." Id .  a t  25, 257 S .E.  2d a t  585. We 
approved in Goodmarl the following jury instruction: 

"You a re  instructed tha t  the words 'especially heinous, 
atrocious or  cruel' means extremely or  especially or  par- 
ticularly heinous or  atrocious or  cruel. You're instructed 
that  'heinous' means extremely wicked or  shockingly 
evil. 'Atrocious' means marked by or  given to extreme 
wickedness, brutality or  cruelty, marked by extremevio- 
lence or  savagely fierce. I t  means outrageously wicked 
and vile. 'Cruel' means designed to inflict a high degree of 
pain, utterly indifferent to or  enjoyment of the suffering 
of others." 

We limited the application of this aggravating circumstance in 
Goodnlrrrz so tha t  i t  would not become "a catch all provision which 
can always be employed in cases where there is no evidence of other 
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aggravating circumstances." Id. a t  25, 257 S.E. 2d a t  585.8 

Noting these principles and the cases in which the aggravat- 
ing circumstance has been applied, we a re  satisfied that  it could 
and should have been submitted in this case. The evidence tends to 
show tha t  before she was murdered,  Mary J o  Nancy Coates was 
stripped from the waist down. Her  hands were tied behind her 
back, and her brassiere was tied around her neck. She was marched 
a t  knife point by her assailant into nearby woods where she was 
forced to lie on the ground. She was beaten before she was mur-  
dered. Clearly this murder  constituted a "consciencelessl'and "piti- 
less" cr ime which was "unnecessarily torturous to the victim." See 
State 7). Goodman, supra. The jury could have found, had it been 
given the opportunity to do so, tha t  the murder of Mary J o  Nancy 
Coates was especially heinous, atrocious, or  cruel. 

[29] I t  is not clear from the record why the "especially heinous" 
aggravating circumstance was not submitted to the jury. The state 
in its brief takes the position that  the prosecution a t  trial "did not 
rely" upon this aggravating c i r c u m ~ t a n c e . ~  Suffice it to say that  the 
prosecution in a capital case has no power to withdraw from the 
jury's consideration any aggravating circumstance which is in fact 
supported tiy evidence adduced a t  the guilt  or  the sentencing phase. 
G.S. Fj 15A-2000(b) provides: 

"(b) Sentence Recomme?zdation by the Jury.- Instruc- 
tions determined by the trial judge to be warranted by 
the evidence shall be given by the court in its charge to 

In both Goorii)rnii and S t n t e  i* .  J o h ~ s o n .  298 N.C.  47,257 S .E .  2d 591 (1979) we 
concluded that  the submission of this aggravating circumstance was proper. In S t n t c  
I * .  Oliver & Moore, 302 N.C. 28,274 S.E. 2d 183 (1981), however, we concluded tha t  
this aggravating circumstance should not have been submitted in one of the murders  
there involved. 

' The state takes this position in answer to defendant's contention that  the 
prosecution a t  trial never properly disclosed those aggravating circumstances upon 
which it intended to rely. The state in its brief says tvith reference to the "especially 
heinous" circumstance: 

"The only other aggravating circumstance the prosepution could 
have used was tha t  of 'especially heinous,' GS 15A-200cri c)(9). Evidence 
of this would have been developed earlier  in the case; however, i r ~  rirccsqf 
thr  jnct the proswictiori d i d  ,rot wI!/ t(porr t h i s  and the jury did not find it 
in their  sentencing verdict, failure to disclose it was non-prejudicial 
beyond a reasonable doubt." (Emphasis  supplied.) 
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the jury prior to its deliberation in determining sentence. 
In  all  cases in which the death penalty may be author- 
ized, the judge shall include in his instructions to the jury 
tha t  i t  must  consider any aggravating circumstance or  
circumstances o r  mitigating circumstance or  circum- 
stances from the lists provided in subsection (e) and (f) 
which may be supported by the evidence, and shall fur- 
nish to the jury a wri t ten list of issues relating to such 
aggravating or mit igat ing circumstance or circumstan- 
ces." 

Fur thermore ,  the s tate  is without power to agree to a life sentence 
or to recommend such a sentence to the jury dur ing  the sentencing 
phase "when the state has evidence from which a jury could find a t  
least one aggravating circumstance beyond a reasonable doubt." 
Sttrtc P. J o l i ~ s o ~ ,  szipra, 298 N.C. 47,79,257 S.E. 2d 597,619 (1979).1° 

I t  would also seem that  a t  the new sentencing hearing the state 
would have evidence of t ha t  aggravating circumstance defined by 
G.S. § 15A-2000(e)(3), i . f l . ,  t ha t  the "defendant had been previously 
convicted of a felony involving the use or  threa t  of violence to the 
person." To take advantage of this aggravating circumstance the 
s tate  must  prove: "(1) defendant had been convicted of a felony . . . 
(2) the felony for which he was convicted involved the 'use or threat 
of violence to the person,' and  . . . (3) the c o ) ~ d / ( c t  upon which this 
conviction was based was c o ~ r l u c t  whicli occrrr)m' pviovto  t h r c ~ ~ n t s  
otrt ctf wh ich thr  ctrpitrrl f c ~ l o ~ y  CI ICIUJP  arose. " Stato i s .  GooCJ))ltr ) I ,  
s t r p m ,  298 N.C.  a t  22,257 S.E. 2d a t  583 (emphasis supplied); :i(jrjn. 
6, supra.  

In suggesting the submission of these additional aggravating 
circumstances a t  the new sentencing hearing we are  not insensitive 
to the dictates of the Double Jeopardy Clause of the Fifth Amend- 
ment, applicable to the states through the Fourteenth Amendment, 

lo  Where,  however, "the state has  no evidence of a n  aggravating circumstance 
we see nothing in the statute which ~vould prohibit the state from so announcing to 
the court  and jury a t  the sentencing hearing. Such a.n announcement must be based 
on a qciccti)tr, Itrrk ckf ra~.irl('rxc' to support  the suk)mission to the jury of any of the 
aggravating circumstances listed in G.S. § 15A..2000(e). Upon such an  announce- 
ment being made and upon failure of the state to offer evidence of any aggravating 
circumstance the judge may proceed to pronounce a sentence of life imprisonment 
without the intervention of the jury." Sttrtr' i . .  Johilso,i, stillrn, 298 N.C. a t  79-80, 257 
S.E. 2d a t  620. (Emphasis  supplied.) 
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Beuton i t .  M a r y l a n d ,  395 U.S. 784, 23 L. Ed.  2d 707, 89 S.Ct. 2056 
(1969), and the corresponding provision of our own constitution. 
N.C. Const., Art .  I ,  5 19;  stat^ i*. Crocker ,  239 N.C. 446, 80 S.E.  2d 
243 (1954).11 

[30] With regard to criminal coizi*ictionn, if the conviction is re- 
versed on appeal for insufficiency of evidence, the Double Jeopardy 
Clause precludes remanding the case for a new trial even if the state 
has evidence which it could offer a t  a new trial but  did not offer a t  
the trial from which the appeal is taken. B2r vk.s 1 ' .  Uni ted  S t a  tes, 437 
U.S. 1, 57 L. E d .  2d 1, 98 S.Ct. 2141 (1978). There is no such 
impediment in ordering a new trial when the first trial was tainted 
by mere "trial error." I d .  Trial  e r ror  occurs for purposes of apply- 
ing the Double Jeopardy Clause when a conviction appealed from 
was based on a single erroneous legal theory when the state's evi- 
de)zce a t  the first trial would have supported another valid legal 
theory. Corn p a w  Bztrks 1 , .  U,/  ited S ta tes ,  s u p r a ,  with F o ) w a ) /  i: 

Uni ted  S ta tes ,  361 U.S. 416,4 L. Ed.  2d 412,80 S.Ct. 481 (1960); see 
S ta te  r3. I;t7i1lia))/s, 224 N.C. 183,29 S .E .  2d 744(1944), aJj'ds/rb izom. 
W i l l i a m s  i t .  Novth  C a r o l i n a ,  325 U.S. 226,89 L. Ed.  1577,65 S.Ct. 
1092 (1945). 

In Uiz itcjd S ta t e s  i q .  DiFrvnccsco,  - U.S. , 66 L. Ed.  2d 
328, 101 S.Ct. 426 (1980) the Supreme Court had occasion to con- 
sider the application of the Double Jeopardy Clause to a federal 
statute permitting the government to appeal a criminal sentence. A 
majority of the Court concluded tha t  a provision of the Organized 
Crime Control Act of 1970 authorizing such an  appeal of a convicted 
dangerous special offender's sentence on the ground tha t  the sen- 
tence was insufficient did not violate the prohibition against double 
jeopardy. In reaching this conclusion, the Court discussed a t  length 
various principles which had emerged from the Court's earlier 
double jeopardy decisions. Quoting from G w e u  i q .  C'ii ited S ta tes ,  355 
U S .  184, 187-188 (1957), the Court noted: 

"the constitutional prohibition against 'double jeop- 
ardy'  was designed to protect a n  individual from being 
subjected to the hazards of trial and possible conviction 
more than once for an  alleged offense. . . . The underlying 

- - 

I '  We acknowledge that  double jeopardy questionsare not now before us, but we 
discuss them for the guidance of the trial court  since they a r e  likely to arlse a t  the 
new sentencing hearing. 



2 68 I N  T H E  S U P R E M E  COURT [302 

State v. Silhan 

idea, one tha t  is deeply ingrained in a t  least the Anglo- 
American system of jurisprudence, is tha t  the State  with 
all its resources and power should not be allowed to make 
repeated a t tempts  to convict an  individual for an  alleged 
offense, thereby subjecting him to embarrassment,  ex- 
pense and ordeal and compelling him to live in a continu- 
ing state  of anxiety and insecurity, a s  well as  enhancing 
the possibility that  even though innocent he may be found 
guilty." 

The Court observed tha t  while the pr imary  purpose of the clause 
was "to preserve the finality of judgments.  . . 'central to the objec- 
tive of the prohibition against successive trials' is the barr ier  to 
'affording the prosecution another opportunity to supply evidence 
which it failed to m lister in the f i rs t  proceeding. " ' U S .  at. 66 
L. Ed .  2d a t  340, 101 S.Ct. a t  432. (Emphasis  supplied.) The Court 
said that  the prohibition against double jeopardy consisted "of three 
separate constitutional protections. I t  protects against a second 
prosecution for the same offense after acquittal. I t  protects against 
a second prosecution for the same offense af ter  conviction. And it 
protects against multiple punishments for the same offense." Id. a t  

66 L. E d .  2d a t  340, 101 S.Ct. a t  433, quoting from North 
Carolina v. Pearce, 395 U.S. 711,717,23 L. Ed.  2d 656,664-665,89 
S.Ct. 2072 (1969). The Court emphasized, i d .  a t ,  66 L. Ed.  2d a t  
340-341, 101 S.Ct. a t  433: 

"An acquittal is accorded special weight. 'The constitu- 
tional protection against double jeopardy unequivocally 
prohibits a second trial following an  acquittal, ' for the 
'public interest in the finality of criminal judgments is so 
s trong that  an  acquitted defendant may not be retried 
even though "the acquittal was based upon an  egre- 
giously erroneous foundation." ' " 

We held in S ta te  P. Jones ,  299 N.C. 298,307-09,261 S .E.  2d 860,867 
(1980) tha t  "[dlouble jeopardy considerations precluded a retrial" 
when a defendant is duly convicted of a capital offense but  errone- 
ously sentenced to life imprisonment by the trial judge who failed to 
conduct a sentencing hearing in the presence of evidence which 
would have supported a t  least one aggravating circumstance. 

DiFrancesco,  of course, addresses a problem different from 
the one with which we deal here. In DiFrancesco the Court was 
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concerned with whether on the government's appeal the likelihood 
of an  increased sentence after a new sentencing hearing contra- 
vened double jeopardy prohibitions when both the original sentence 
was, and the new sentence would be, imposed in the discretion of the 
trial judge. Here  we deal with a defendant's appeal. We are  not 
concerned with the likelihood of an  increased sentence nor with the 
relatively unbridled sentencing discretion of a trial judge in a 
non-capital case. We are  concerned, rather ,  with a jury's sentencing 
decision in a capital case. Although the jury's sentencing discretion 
is not totally eliminated, it is not unbridled. I t  must  be exercised 
under the guidance of "a carefully defined set of statutory criteria 
tha t  allow[s] [the jury] to take into account the nature of the cr ime 
and the character  of the accused." State v. Johnson, supra, 298 N.C. 
a t  63,257 S.E. 2d a t  610; see also State v. Barfield, 298 N.C. 306,259 
S.E. 2d 510 (1979), cert. denied, U . S .  ( 1 9 8 0 ) .  Prerequisite 
to any jury decision imposing the death penalty the state must prove 
and the jury must  find beyond a reasonable doubt a t  least one of the 
enumerated aggravating circumstances listed in G.S. 8 15A- 
2000(e). State v. Johnson, supra. The jury must  also find beyond a 
reasonable doubt: (1) the aggravating circumstance(s) is (are) "suf- 
ficiently substantial to call for the imposition of the death penalty"; 
and ( 2 )  the mitigating circumstance(s) is (are) "insufficient to out- 
weigh the aggravating" circumstance(s). G.S. § 15A-2000(c); State 
v. Johnson, supra, 298 N.C. a t  75,257 S.E.  2d a t  617. That  the jury 
must  find three specific things and must  find them beyond a reason- 
able doubt before it can impose the death penalty puts upon the jury 
in a capital case much the same kind of duty i t  has in determining a 
defendant's guilt. The three requirements, in terms of the jury's 
function, a r e  like the elements of a given criminal offense all of 
which the jury must  find to exist beyond a reasonable doubt before 
i t  can return a guilty verdict. This makes our capital sentencing 
process more like a determination of guilt  than like an  ordinary 
discretionary sentencing decision of a trial judge such as that  dealt 
with in DiFrancesco. We look, therefore, more to the double jeop- 
ardy principles dealing with criminal convictions, many of which 
were alluded to in DiFrancesco, than to the holding of DiFrancesco 
itself. In other words we believe the Double Jeopardy Clause places 
some limitations on the s tate  in a new capital sentencing hearing 
ordered because of legal e r ror  committed in the hearing from 
which a defendant successfully appeals. 

[31,32] Applying the Double Jeopardy Clause jurisprudence just 
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discussed, we derive the following principles applicable to our 
capital sentencing procedure: The Double Jeopardy Clause is a 
limitation on the state's, not the defendant's, power to proceed. If a 
life sentence is imposed following conviction for a capital crime, the 
s tate  may not appeal nor may a new sentencing hearing be ordered 
on defendant's appeal of his conviction even if the life sentence was 
the result of trial e r ror  favorable to defendant.l2 This  would be 
tantamount to defendant's having been acquitted of the death 
penalty. If upon defendant's appeal of it death sentence the case is 
remanded for a new sentencing hearing, double jeopardy prohibi- 
tions would not preclude the s tate  from relying on any aggravating 
circumstance of which it offered sufficient evidence a t  the hearing 
appealed from and which was either not then submitted to the jury 
or, i f  submit ted,  the jury then found it to exist. The dictates of 
double jeopardy would preclude the s tate  from relying on any 
aggravating circumstance of which it offered insufficient evidence 
a t  the hearing appealed from. This would be tantamount to the 
state's having offered insufficient evidence of an  essential element 
of a criminal offense in which case the state, because of double 
jeopardy considerations, could not retry the defendant even if it had 
sufficient evidence which could be offered a t  a new trial.  Similarly 
the prohibition against double jeopardy would preclude the state 
from relying, a t  a new sentencing hearing, on any aggravating 
circumstance the existence of which the jury a t  the hearing appeal- 
ed from, upon considering it ,  failed to find. The  jury's failure to find 
the existence of the aggravating circumstance, af ter  it had consid- 
ered it, would be tantamount to defendant's having been acquitted 
of this circumstance. 

[33] In view of the foregoing, if upon defendant's appeal this Court 
vacates a death sentence for trial error ,  it will remand for a new 
sentencing hearing only if there a re  aggravating circumstances 
which would not be constitutionally or legally proscribed a t  the ne\v 
hearing. An aggravating circumstance would not be so proscribed 
a t  the new hearing if (1) there was evidence to support  it a t  the 
hearing appealed from; and (2) it was not submitted to the jury or ,  if 
submitted, the jury found it to have existed; and (3) there is noother 

This, of course, does not mean tha t  the state and the trial judge may. with 
impunity, wilfully ignore the clear mandates of our capital sentencing statute. For 
flagrant.  ~vilful  refusals to comply with the statute. remedies other than an  appeal. 
1,.!1.. mtr )ttlumics, may be available. 
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legal impediment (such as the felony murder  merger  rule) to its use. 
If all aggravating circumstances would be constitutionally or 
legally proscribed a t  the new hearing, this Court will not remand 
for a new sentencing hearing but  will order that  a sentence of life 
imprisonment be imposed. An aggravating circumstance would be 
so proscribed a t  the new hearing if either (1) there was no sufficient 
evidence to support it a t  the hearing appealed from; or  (2) the jury 
a t  the hearing appealed from, after considering it, failed to find 
that  it existed; or (3) there would be some other legal impediment 
(such as the felony murder merger rule) to its use. 

[34] Applying these principles to the case a t  hand, we have no 
hesitancy in remanding it for a new sentencing hearing. The prohi- 
bition against double jeopardy will not preclude the state from 
offering evidence of and relying on both the "prior felony" and 
"especially heinous" aggravating circumstances defined, respec- 
tively, by G.S. 9 15A-2000(e)(3) and (9). There was evidence of both 
of these aggravating circumstances a t  the hearing appealed from. 
Neither was submitted to the jury.'" 

Defendant may argue a t  the new sentencing hearing that  the 
"prior felony" circumstance should not be submitted because the 
jury has somehow resolved this issue against the state when it 
concluded a t  the hearing appealed from that  defendant had no 
significant history of prior criminal activity. I t  is clear from the 
record that  whether defendant had a significant criminal history 
was the issue to which evidence of the Chatham County convictions 
was directed.14 

T h e n p r i o r  felony" c i rcumstance  m a y  not have been submi t ted  because a t  the  
t ime of the  hear ing  appealed f rom the  convictions were  on d i rec t  appeal  to this  
Court .  The  appeal  \vas, however, resolved aga ins t  defendant  a n d  presumably  these 
convict ionsare now final .  S(,r,n. 5 ,  s ~ i p ~ , r r .  We expressnoopin ionon tvhether the  tr ial  
cour tproper lyfa i led  to submi t th i sc i rcumstanceon  theground suggested.  Since the 
appeal  has been resolved the  question of tvhether a prior  conviction presently on 
direct  appeal  may be utilized by the  s ta te  in a capital  sentencing hear ing  will not 
ar ise a t  the  ne\v hearing.  

14 T h e  record suppor t s  the  conclusion t h a t  evidence of the  Chatham County 
convictions was  offered not for establishing the  "prior  felony" a g g r a v a t i n g  c i rcum-  
stance,  b u t  solely for the  purpose of disproving the  mi t iga t ing  circumstance t h a t  
"defendant  had no signif icant  history of prior  c r imina l  activity." Indeed defendant  
no\v a r g u e s  t h a t  it was  prejudicial e r r o r  for t h e  tr ial  judge to have submi t ted  this  
mi t iga t ing  c i rcumstance  inasmuch a s d e f e n d a n t d i d  notask tha t  i t  be submitted and 
never contended t h a t  he had no history of prior  c r imina l  activity. Defendant  a r g u e s  
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The a rgumen t  must  fail. The  fact is tha t  the jury was not 
permitted to consider whether the "prior felony" aggravating cir- 
cumstance existed. Judge  Fountain, for whatever reason, did not 
submit  it. Evidence of the Chatham County convictions was not, 
furthermore, geared to show that  defendant had been formally 
convicted of the crimes as  much as i t  was offered to show simply 
tha t  he had been involved in prior criminal activity. The state, for 
example, never sought to offer the Chatham County court records 
which would have been the best evidence of defendant's prior con- 
victions. I t  barely tied evidence of the Chatham County incidents to 
the "convictions" referred to in J e r ry  Wooten's testimony on cross- 
examination. The only connection was Wooten's testimony that  he 
did not know the name of the victims to be "Johnson" until the very 
morning of his testimony. Thus  the jury has not resolved the issue of 
the "prior felony" circumstance against the state. 

[35] We note in this regard  tha t  the most appropriate way to show 
the "prior felony" aggravating circumstance would be to offer duly 
authenticated court records. Testimony of the victims themselves 
should not ordinarily be offered unless such testimony is necessary 
to show that  the cr ime for which defendant was convicted involved 
the use or  threat  of violence to the person. There should be no 
"mini-Trial" a t  the sentencing hearing on the questions of whether 
the prior felony occurred, the circumstances and details surround- 
ing it, and who was the perpetrator. Whether a defendant has, in 
fact,  been convicted of a prior felony involving the use or  threa t  of 
violence to a person would seem to be a fact which ordinarily is 
beyond dispute. I t  should be a mat te r  of public record. If, of course, 
defendant denies that  he was the defendant shown on the conviction 
record, the occurrence of the conviction, or  that  the cr ime involved 
the use o r  threa t  of violence to the person, then the s tate  should be 
permitted to offer such evidence as it has to overcome defendant's 
denials. 

tha t  the sole reason for submitt ing this mitigating circumstance was to permit  the 
state to offer evidence of the Chatham County convictions which, defendant con- 
tends, would not otherwise have been admissible. Whatever motive the state might  
have had in offering this evidence, the fact is tha t  it was offered. Therefore the 
principle tha t  the state may not a t  a new sentencing hearing offer evidence of an  
aggravating circumstance of which there was no sufficient evidence offered a t  the 
hearing successfully appealed from does not preclude the state from offering evi- 
dence of and relying on this circumstance a t  the new sentencing hearing. 



N.C.] SPRING TERM 1981 273 

1361 Finally, defendant argues that to admit testimony, in rebut- 
tal, of his bad character, was prejudicial error. After defendant had 
offered evidence that he had been a good child, a good husband and 
father, and a good neighbor, the state in rebuttal offered evidence 
that defendant's general character and reputation in the military 
was bad. There was no error in admitting this character evidence. 

Our capital sentencing statute not only permits but requires 
juries to determine the sentence guided "by a carefully defined set 
of statutory criteria that  allow them to take into account the nature 
of the crime and the character of the accused." State v. Johnson, 
supra,  298 N.C. a t  63, 257 S.E. 2d a t  610. This statute, however, 
limits the state in itscase in chief to provingonly those aggravating 
circumstances listed in section (e).l5 Bad reputation or bad charac- 
ter is not listed as an aggravating circumstance. Therefore the state 
may not in its case in chief offer evidenceof defendant's bad charac- 
ter. A defendant, however, may offer evidence of whatever circum- 
stances may reasonably be deemed to have mitigatingvalue, whether 
or not they are listed in section (f) of the statute. State v. Johnson, 
supra, 298 N.C. a t  72-74,257 S.E. 2d a t  616-617. Often this may be 
evidence of his good character. Id. The state should be able to, and 
we hold it may, offer evidence tending to rebut the truth of any 
mitigatingcircumstance upon which defendant relies and which is 
supported by the evidence, including defendant's good character. 
Here, despite defendant's contentions to the contrary, he did offer 
evidence of his good character. I t  is true that the evidence was not 
cast in terms of defendant's reputation in his community. Neverthe- 
less it was evidence tending to show defendant to be, generally, a 
good person by those most intimately acquainted with him. In face 
of this evidence, the state was entitled to show in rebuttal that 
defendant's reputation among others familiar with it was not good. 
Both the state and defendant are  entitled to a fair sentencing hear- 
ing, and the jury is entitled to have as full a picture of a defendant's 
character as our capital sentencing statute and constitutional limi- 
tations will permit. 

Other errors assigned by defendant to the sentencing phase 
are not likely to arise a t  the new sentencing hearing; therefore we 
do not discuss them. 

l 5  Section (e) provides "aggravating circumstances which may be considered 
shal l  be l imited to the following:" (Emphasis supplied.) 
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The murde r  case is remanded for a new sentencing hearing to 
be conducted in :i manner  not inconsisttlnt with this opinion. Judg-  
ment is arrested in the rape  case. There is no e r ror  in the felonious 
assault case, nor in defendant's conviction of first  degree murder .  

DEATH SE>NTENCE VACATED AND REMANDED 
FOR A N E W  S E N T E N C I N G  HEARING in Case No. 
79-CRS-1943; J U D G M E N T  ARRESTED in the rape 
count in Case No. 79-CRS-1943; 
NO ERROR in Case No. 79-CRS-1932; 
NO ERROR in the guilt  phase in Case No. 79-CRS-1943. 

tJustice M E Y E R  did not participate in the  consideration and 
decision of this case. 
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ECONOhI'I  I N S l I R A N C E  CO A M E R I C A N  EMP1,OTERS'  Ih 'S CO 
A M E R I C A N  F I D E L I T Y  F I R E  I N S  CO A M F R I C A N  F I R E  & CASUA1,TE 
CO . A M E R I C A S  & F O R E I G N  I N S  CO A M E R I C A N  G U A R A N T E E  & 
L I A B I L I T Y  I N S  ('0 A M E R I C A N  H A R D W A R E  M U T U A L  I h S  CO 
A M E R I C A N  H O M E  ASSL'RANCE COMF'ANY. A M E R I C A N  INDEM- 
N I T Y  COMF'ANE A M E R I C A N  I N S  CO . A M E R I C A N  MFGR'S  M U T U A L  
I N S  CO I L L  A M E R I C A N  MOTORISTS I N S U R A N C E  CO A M E R I C A N  
M U T C A I ,  F I R E  I N S U R A N C E  CO AMERI( 'AN M U T U A L  I N S  CO O F  
BOSTON A M E R I C A N  MLTTUAI,  L I A B I L I T Y  I N S  CO A M E R I C A N  
N A T I O N A L  F I R E  I N S  ('0 A M E R I C A N  I 'ROTECTION I N S U R A N C E  
CO A M E R I C A N  R E  I N S I ' R A N C E  CO O F  D E L  A M E R I C A N  S E C U R -  
I T 1  I N S  CO A M E R I C A N  S T A T E S  I N S I ' R A N C E  C O M P A N I  A M E K I  
C A N  U N I V E R S A 1 , I N S  CO AMICA MUTL A L I N S U R A N C E C O M P A N Y  
AR(;ONAUT I N S  CO ASSO('1ATEI) G E N E R A L  I N S U R A N C E  CO 
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ASSOCIATED I N D E M N I T Y  CORP., A S S U R A N C E  COMPANY O F  A M E R -  
ICA, A T L A N T I C  I N S .  CO., A T L A N T I C  M U T U A L  I N S .  CO., A T L A S  
A S S U R A N C E  C O M P A N Y  O F  A M E R I C A ,  A U T O M O B I L E  C L U B  I N S U R -  
A N C E  C O M P A N Y ,  A U T O M O B I L E  I N S .  CO. O F  H A R T F O R D ,  BALBOA 
I N S U R A N C E  C O M P A N Y ,  B A N K E R S  A N D  S H I P P E R S  I N S .  CO. O F  NELV 
YORK,  B A N K E R S  S T A N D A R D  I N S U R A N C E  CO., B E L L E F O N T E  U N -  
D E R W R I T E R S  I N S .  CO., BEACON I K S U R A N C E  COMPANY.  B I R M I S G -  
H A M  F I R E  I N S .  CO. O F  PA. ,  B I T U M I N O U S  C A S U A L T Y  CORP., BITUM- 
I N O U S  F I R E  & M A R I N E  INS.  CO.. BOSTON-OLD COLONY INS.  CO.. 
C A L V E R T  F I R E  I N S U R A N C E  COMPANY,  C A N A L  INS.  CO., CAROLINA 
C A S U A L T Y  I N S .  CO.. C A R R I E R S  I N S .  CO., C A V A L I E R  I N S .  CORP.,  
C E N T E N N I A L  I N S .  CO., C E N T R A L  M U T U A L  I N S .  CO.. C E N T R A L  
NAT'L I N S .  CO. O F  O M A H A ,  C E N T U R Y  I N D E M N I T Y  CO., C H A R T E R  
OAK F I R E  I N S .  CO.. CHICAGO I N S U R A N C E  C O M P A N Y ,  C H U R C H  
M U T U A L  I N S U R A N C E  C O M P A N Y ,  CIMARRON INS.  CO., INC..  CIN-  
C I N N A T I  I N S U R A N C E  C O M P A N Y .  COLONIAL P E N N  F R A N K L I N  I N S .  
CO.. C O L O N I A L P E N N  I N S U R A N C E  C O M P A N Y ,  C O M M E R C E  & I N D U S -  
T R Y  I N S .  CO.,  C O M M E R C I A L  I N S .  CO. O F  N E W A R K .  N.J . ,  COMMER- 
C I A L  U N I O N  I N S U R A N C E  CO., T H E  C O N N E C T I C U T  I N D E M N I T Y  CO.. 
C O N S O L I D A T E D  A M E R I C A N  INS.  CO., C O N T I N E N T A L  CASUALTY 
CO., C O N T I N E N T A L  I N S .  CO.. C O N T I N E N T A L  R E I N S U R A N C E  CORP., 
COTTON S T A T E S  M U T U A L  I N S .  CO., COVINGTON M U T U A L  I N S U R -  
A N C E  C O M P A N Y ,  C R I T E R I O N  I N S U R A N C E  COMPANY,  C U M I S  I N -  
S U R A N C E  S O C I E T Y ,  INC.,  D R A K E  I N S U R A N C E  COMPANY O F  N.Y..  
E L E C T R I C  I N S U R A N C E  C O M P A N Y ,  E L E C T R I C  M U T U A L  LIABILITY 
I N S .  CO.,  EMCASCO I N S U R A N C E  COMPANY.  E M M C O  I K S U R A N C E  
C O M P A N Y ,  E M P I R E  F I R E  & M A R I N E  I N S .  CO., E M P L O Y E R S  CASIT-  
ALTY C O M P A N Y ,  E M P L O Y E R S  F I R E  I N S .  CO., E M P L O Y E R S  M U T -  
U A L  C A S U A L T Y  CO.. E M P L O Y E R S  M U T U A L  LIABILITY INS.  CO. O F  
WIS. ,  E M P L O Y E R S  R E I N S U R A N C E  CORP.. E Q U I T A B L E  F I R E  INSUR- 
A N C E  CO., E Q U I T A B L E  G E N E R A L  I N S U R A N C E  CO., E X C A L I B U R  
I N S U R A N C E  C O M P A N Y ,  F A R M E R S  I N S .  E X C H A N G E ,  F E D E R A L  I N -  
S U R A N C E  C O M P A N Y ,  F E D E R A L  K E M P E R  I N S U R A N C E  COMPANY.  
F E D E R A T E D  M U T U A L  I N S U R A N C E  CO., F I D E L I T Y  & CASUALTY 
CO. O F  N E W  YORK,  F I D E L I T Y  A N D  G U A R A N T Y  INS.  CO., F I D E L I T Y  & 
G U A R A N T Y  I N S .  U N D E R W R I T E R S ,  INC. ,  F I R E M A N ' S  F U N D  I N S U -  
R A N C E  C O M P A N Y ,  F I R E M E N ' S  I N S .  CO. O F  X E W A R K ,  N.J . ,  F I R S T  
G E N E R A L  I N S U R A N C E  COMPANY,  F I R S T  O F  GEORGIA I N S U R A N C E  
CO., F I R S T  NAT'L INS.  CO. O F  A M E R I C A ,  F O R E M O S T  I N S .  CO. G R A N D  
R A P I D S ,  MICH.,  F O R U M  INSURANC,E C O M P A N Y ,  G E N E R A L  ACCI- 
D E N T  F I R E  & L I F E  A S S U R A N C E  CORP..  LTD..  G E N E R A L  I N S .  CO. O F  
A M E R I C A .  G E N E R A L  R E I N S U R A N C E  CORPORATION. T H E  G L E N S  
F A L L S  I N S U R A N C E  CO., G L O B E  I N D E M N I T Y  CO., G O V E R N M E N T  
E M P L O Y E E S I N S .  CO., GRAIN D E A L E R S  M U T U A L I N S .  CO. ,GRANITE 
S T A T E  INS.  CO., G R E A T A M E R I C A N  I N S U R A N C E  C O M P A S Y .  G R E A T -  
E R  N E W  YORK M U T U A L  I N S .  CO.. G R E A T  W E S T  CASlJALTY C O K  
P A N Y .  G U L F  I X S U R A N C E  COSIPANY.  H A N O V E R  I N S U R A N C E  COM- 
P A S Y .  N.H. ,  H A N S E C O  I K S U R A N C E  COMPANY,  HARBOR I N S U R -  
A N C E  C O M P A N Y ,  HARCO K A T I O N A L  I N S U R A N C E  C O S I P A S Y .  H A R -  
F O R D  M U T U A L  I N S .  CO., H A R L E Y S V I L L E  M U T U A L  I N S .  CO.. H A R T -  
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F O R D  A C C I D E N T  & I N D E M N I T Y  CO., H A R T F O R D  C A S U A L T Y  I N S U R -  
A N C E  CO., H I G H L A N D S  I N S .  CO., H O L Y O K E  M U T U A L  INS.  CO. I N  
S A L E M ,  H O M E  I N D E M N I T Y  C O M P A N Y ,  H O M E  INS.  CO., INS.  CO. O F  
N O R T H  A M E R I C A ,  T H E  I N S U R A N C E  CO. O F  T H E  S T A T E  O F  P E N N -  
S Y L V A N I A ,  I N T E G O N  G E N E R A L  I N S U R A N C E  CORP. ,  I N T E G O N  
I N D E M N I T Y  CORPORATION,  I N T E G R I T Y  I N S U R A N C E  C O M P A N Y ,  
I N T E R N A T I O N A L  I N S U R A N C E  C O M P A N Y ,  IOWA M U T U A L  I N S .  CO.. 
IOWA NAT'L M U T U A L  I N S .  CO., H O R A C E  M A N N  I N S U R A N C E  COM- 
P A N Y .  I D E A L  M U T U A L  I N S .  CO., I N A  R E I N S U R A N C E  C O M P A N Y ,  
I N A  U N D E R W R I T E R S  I N S U R A N C E  CO., I N D E M N I T Y  INS.  CO. O F  
N O R T H  A M E R I C A ,  I N D I A N A  L U M B E R M E N S  M U T U A L  I N S .  CO.. I N -  
D U S T R I A L  I N D E M N I T Y  CO., J E F F E R S O N  I N S U R A N C E  C O M P A N Y  
O F  N.Y., J E F F E R S O N  P I L O T  F I R E  & CAS.  CO., J O H N  D E E R E  I N S U R -  
A N C E  C O M P A N Y ,  K A N S A S  CITY F I R E  & M A R I N E  I N S .  CO., K E M P E R  
S E C U R I T Y  I N S U R A N C E  CO., L I B E R T Y  M U T U A L  F I R E  I N S .  CO.. LIB- 
E R T Y  M U T U A L  I N S .  CO.,  L O N D O N  G U A R A N T E E  & ACC. CO. N.Y.,  
L U M B E R M E N S  U N D E R W R I T I N G  A L L I A N C E ,  L U M B E R M E N S  M U T -  
U A L  C A S U A L T Y  CO., L U M B E R M E N S  M U T U A L  I N S .  CO., M A R Y L A N D  
C A S U A L T Y  CO. ,  M A S S A C H U S E T T S  B A Y  I N S .  CO.,  M E R C H A N T S  
M U T U A L I N S .  CO.. M E T R O P O L I T A N  P R O P E R T Y  A N D  LIABILITY INS.  
CO.,  M I C H I G A N  M I L L E R S  M U T U A L  INS.  CO., MICHIGAN M U T U A L  
I N S U R A N C E  C O M P A N Y ,  M I D D L E S E X  I N S U R A N C E  COMPANY,  MID- 
L A N D  I N S U R A N C E  C O M P A N Y .  M E A D  R E I N S U R A N C E  CORPORA- 
T I O N .  M I D W E S T  M U T U A L  I N S .  CO., M I L L E R S  N A T I O N A L  INS.  CO., 
M I N N E H O M A  I N S U R A N C E  C O M P A N Y .  MISSION I N S U R A N C E  COM- 
P A N Y .  M O N A R C H  I N S .  CO., O F  OHIO,  MONTGOMERY M U T U A L  IN-  
S U R A N C E  CO., MOTOR C L U B  O F  A M E R I C A  I N S .  CO., MOTORS I N S .  
CORP.,  N A T I O N A L  AM. I N S U R A N C E  CO. O F  N.Y.. NAT'L B E N  F R A N K -  
L I N  I N S .  CO. O F  ILL.,  N A T I O N A L  F I R E  I N S .  CO. O F  H A R T F O R D ,  
N A T I O N A L  G E N E R A L  I N S U R A N C E  COMPANY,  NAT'L I N D E M N I T Y  
CO., N A T I O N A L  I N S U R A N C E  U N D E R W R I T E R S ,  N A T I O N A L  S U R E T Y  
CORPORATION,  N A T I O N A L  U N I O N  F I R E  I N S U R A N C E  CO. O F  PITTS-  
B U R G H ,  PA.,  N A T I O N W I D E  M U T U A L  F I R E  I N S .  CO., N A T I O N W I D E  
M U T U A L  I N S U R A N C E  CO.. N E W A R K  I N S .  CO., N E W  H A M P S H I R E  
I N S .  CO., N E W  S O U T H  I N S .  CO., N E W  YORK U N D E R W R I T E R S  INS.  
CO., N I A G A R A  F I R E  I N S .  CO., NORTHBROOK P R O P E R T Y  A N D  C A S U -  
A L T Y  I N S U R A N C E  CO., N.C. F A R M  B U R E A U  M U T U A L  I N S .  CO., 
N O R T H  R I V E R  I N S U R A N C E  C O M P A N Y ,  N O R T H E R N  A S S U R A N C E  
CO. O F  A M E R I C A ,  N O R T H E R N  I N S .  CO. O F  N E W  YORK,  N O R T H -  
W E S T E R N  N A T ' L C A S U A L T Y  CO., N O R T H W E S T E R N  N A T I O N A L I N S .  
CO., O C C I D E N T A L  F I R E  & CAS. CO. O F  N.C., OHIO C A S U A L T Y  I N S .  CO., 
O H I O  F A R M E R S  I N S U R A N C E  C O M P A N Y ,  O L D  G E N E R A L  INSUR- 
A N C E  COMPANY.  O L D  R E P U B L I C  INS.  CO., O M A H A  I N D E M N I T Y  
C O M P A N Y ,  P A C I F I C  E M P L O Y E R S  INS.  CO., P A C I F I C  I N D E M N I T Y  
C O M P A N Y ,  P E E R L E S S  I N S .  CO., P E N I N S U L A R  F I R E  I N S U R A N C E  
COMPANY,  P E N N S Y L V A N I A  M A N U F A C T U R E R S '  ASSOCIATION IN- 
S U R A N C E  C O M P A N Y ,  P E N N S Y L V A N I A  M I L L E R S  MUT.  I N S .  CO.. 
P E N N S Y L V A N I A  NAT'L M U T .  C A S U A L T Y  I N S .  CO., P E T R O L E U M  
C A S U A L T Y  C O M P A N Y ,  P H O E N I X  A S S U R A N C E  CO. O F  N E W  YORK, 
P H O E N I X  I N S U R A N C E  CO., P L A N E T  I N S .  CO.. POTOMAC I N S .  CO.. 
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P R E F E R R E D  I N S U R A N C E  C O M P A N Y ,  P R E M I E R  I N S U R A N C E  COM- 
P A N Y ,  P R O G R E S S I V E  C A S U A L T Y  I N S U R A N C E  C O M P A N Y ,  PRO- 
P R I E T O R S '  I N S U R A N C E  C O M P A N Y ,  P R O T E C T I V E  I N S .  CO., PROVI-  
D E N C E  W A S H I N G T O N  I N S .  CO.,  P R U D E N T I A L  P R O P E R T Y  A N D  
C A S U A L T Y  I N S U R A N C E  COMPANY.  P U B L I C  S E R V I C E  M U T U A L  
I N S .  CO., P U R I T A N  I N S U R A N C E  C O M P A N Y ,  R E L I A N C E  I N S .  CO.. 
ROYAL G L O B E  I N S U R A N C E  COMPANY,  ROYAL I N D E M N I T Y  CO., 
S A F E C O  I N S .  CO. O F  A M E R I C A .  S A F E G U A R D  INS.  CO., ST.  P A U L  
F I R E  & M A R I N E  INS.  CO., ST.  P A U L  G U A R D I A N  I N S U R A N C E  CO., ST.  
P A U L  M E R C U R Y  INS.  CO., T H E  S E A  I N S U R A N C E  COMPANY,  LTD,  
S E C U R I T Y  I N S .  CO. O F  H A R T F O R D ,  S E C U R I T Y  M U T U A L C A S U A L T Y  
C O M P A N Y .  S E L E C T  I N S U R A N C E  C O M P A N Y ,  S E N T R Y  I N D E M N I T Y  
C O M P A N Y ,  S E N T R Y  I N S U R A N C E  A M U T U A L C O . ,  S H E L B Y  M U T U A L  
I N S U R A N C E  O F  S H E L B Y ,  OHIO,  S H I E L D  I N S U R A N C E  COMPANY,  
S O U T H  C A R O L I N A  I N S .  CO., S O U T H E R N  F I R E  & CASUALTY CO., 
T E N N . ,  S O U T H E R N  H O M E  I N S .  CO., S T A N D A R D  F I R E  I N S .  CO., 
S T A N D A R D  G U A R A N T Y  I N S U R A N C E  CO., S T A T E  A U T O M O B I L E  
M U T U A L  INS.  CO., S T A T E  C A P I T A L  I N S .  CO., S T A T E  F A R M  F I R E  & 
C A S U A L T Y  CO., S T A T E  F A R M  M U T U A L  A U T O M O B I L E  I N S .  CO., S U N  
I N S U R A N C E  O F F I C E ,  LTD., S U P E R I O R  I N S U R A N C E  COMPANY,  S U B -  
S C R I B E R S  A T  C A S U A L T Y  R E C I P R O C A L  E X C H A N G E ,  T E A C H E R S  
I N S U R A N C E  C O M P A N Y ,  TOKIO M A R I N E  A N D  F I R E  I N S .  CO., LTD.,  
T R A N S A M E R I C A  I N S U R A N C E  C O M P A N Y ,  T R A N S C O N T I N E N T A L  
INS.  CO., T R A N S I T  CASUALTY C O M P A N Y ,  T R A N S P O R T  I N D E M N I T Y  
CO., T R A N S P O R T  INS.  CO., T R A N S P O R T A T I O N  I N S U R A N C E  COM- 
P A N Y ,  T R A V E L E R S  I N D E M N I T Y  CO., T R A V E L E R S  I N D E M N I T Y  CO. 
O F  AM.,  T R A V E L E R S  I N D E M N I T Y  CO. O F  R.I.,  T R A V E L E R S  I N S U R -  
A N C E  CO., T W I N  CITY F I R E  INS.  CO., T R U C K  I N S .  E X C H A N G E ,  U N I -  
G A R D  I N D E M I N I T Y  C O M P A N Y ,  U N I G A R D  I N S U R A N C E  COMPANY,  
U N I G A R D  M U T U A L  I N S U R A N C E  CO., U N I T E D  P A C I F I C  I N S U R A N C E  
C O M P A N Y ,  U N I T E D  S T A T E S  F I D E L I T Y  & G U A R A N T Y ,  U N I T E D  
S T A T E S  F I R E  I N S .  CO., U N I T E D  S T A T E S  L I A B I L I T Y  I N S .  CO., U N I -  
V E R S A L  U N D E R W R I T E R S  I N S .  CO., U S A A  C A S U A L T Y  I N S U R A N C E  
C O M P A N Y ,  U N I T E D  S E R V I C E S  A U T O M O B I L E  ASSN.,  UTICA M U T U -  
A L  I N S .  CO., V A L I A N T  I N S U R A N C E  COMPANY,  V A L L E Y  F O R G E  
I N S U R A N C E  COMPANY,  V I G I L A N T  I N S U R A N C E  COMPANY,  VIRGIN- 
I A  M U T U A L  I N S .  CO., V I R G I N I A  S U R E T Y  C O M P A N Y ,  INC.,  W A U S A U  
U N D E R W R I T E R S  INS.  CO., W E S T  A M E R I C A N  I N S U R A N C E  COM- 
P A N Y ,  W E S T C H E S T E R  F I R E  I N S .  CO., T H E  W E S T E R N  C A S U A L T Y  & 
S U R E T Y  CO., T H E  W E S T E R N  F I R E  I N S U R A N C E  CO., W E S T F I E L D  
I N S .  CO., Y O S E M I T E  I N S U R A N C E  COMPANY,  Z U R I C H  I N S U R A N C E  
C O M P A N Y  

No. 5 

(Filed 4 M a r c h  1981) 

I n s u r a n c e  § 79.1- a u t o m o b i l e  l iabi l i ty i n s u r a n c e -  r e c o u p m e n t s u r c h a r g e s -  
r a t e s  - n o  necess i ty  f o r  f i l i n g  

S u r c h a r g e s  on automobile liability insurance coverages ceded to the  N .  C. 
Reinsurance Facil i ty to recoup pas t  facility losses a n d  on al l  automobile liability 
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coveragrs to recoup anticipated losses on ceded "clean risks" did not constitute 
rates and no filing n.ith or approval by the Commissioner of Insurance was 
rcquired hy la\v ivith respect to the surcharges in question. 

ON appeal a s  a ma t t e r  of r ight  pursuant  to G.S. 7A-30(2) from 
and on discretionary review pursuant  to G.S. 7A-31 of the decision 
of the Court of Appeals, 49 N.C. App. 206,271 S.E. 2d 302 (1980), 
one judge dissenting, modifying in par t  and remanding the order of 
Jztdgr Brcrswrll entered 26 February  1980 in Superior Court, 
WAKE County. 

The pr imary  issue on this appeal is whether "recoupment 
surcharges" imposed on certain insureds by the North Carolina 
Reinsurance Facility a r e  "rates" within the meaning of our insur- 
ance laws and therefore subject to the statutory requirement tha t  
rates must  be filed with the Commissioner of Insurance. 

Alleri, Stcctl &AI / e )? ,  P.A.. h!jAi.ch T .  Alleic I I I ~ ) I ~  C h n ~ l c s  D. 
Cnw,  f o r  Hn  r t fo)d  Accidrwt n )lo' I)1de)i1)1 it!] CO)?IJ)(I  )I y, Htr i.tfoid 
Cos~tn l  t!j I ~ s l i  rtr i l c ~  Co,upn H ! J .  N ~ r v  I'ork U) /dr i .wr i t~rs  Iirslr rsa ~ c c ?  
Co)rlptr H!/ tr )/ti Tlt*irl Citji Firc I)lslo.cr ~ c c  C o i ~ p n  ny. 

Brozcghtou, Wi l k i ) / s  & Crar?rpto)i, b!j J.  Mcli,illr~ B?.orcghto)r, Jr., 
rrtrtll Chtxdcs P. IVi1ki)rs. for  Nntiotl lritlr~ M l r t ~ n l  Fiw I)rsiow uco 
Cori~pcx)i!j, N n t i m  witlr. M~tl trr l  I ~ s t t r c r n c ~  C o ~ n p n ~ ! j ,  cxild ,V. C. 
Ftr )w/ R I ~ ~ ~ I  14 Mlct~crrl Insrt vcr nc'e C o ) ~ / p o  ~r !/. 
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M a n  11 iilg, F u  I t o ~  & S k i n  ~o., b!j Howa  i d  E. M a  )I iilg n rid Joh r l  

B .  McMi l ln  r z ,  f o ~  Al ls ta te  I n d e ) n ? l i t ~  C o m p a  ) 7 ~ ,  A l l s tn te  I ) / S ! ( I ' ~ I I C C '  
Conlpu H ! J ,  No)- th  br-ook Fi).e a lzd Casl ia l ty  Corrlpct riy, Stcr te Fa  i3r)i 

F i w  tr r/rl Ctrslitr It!j Coiitpcr i r ! j ,  (7 iid Sttr tc F c r v ) ~  .ll/rtirtrl A ictoriiohi'lc 
1) iS ' i i  ).(I )letJ cO))i~lfl ?/, f j .  

Y o ~ i  )iq,  woor re, He)ldersori & Aliris, b y  Chu rlr~s H. I'orr u!j, Jr., 
.for l\'o).th Caroliiza Reii?s~rvar/ce Fctci/it!j, Nor th  Caroli i lo Rat( .  
Bliwn1i,  A l I i c r ) ~ ~  I ~ s l i r a n c e  Conlparly,  awd ull  othei' cr )~s~r*er i ) ig  de- 
f ~ w d n ~ t  i i~s r i r*uwe  conlpn)lies. 

CARLTON, Justice. 

We a re  once again presented with a serious conflict between 
the insurance industry and the North Carolina Commissioner of 
Insurance concerning the interpretation of certain insurance laws. 
In  this action, the Commissioner is joined by the Governor and the 
Attorney General as  plaintiffs. In light of our recent extensive 
t reatment  of this a rea ,  we find it unnecessary to present a historical 
background of North Carolina's insurance laws except as stated 
briefly and in limited context below. References will be made to the 
four cases decided by this Court on 15 July 1980 and they will be 
hereinafter referred to collectively as  the 1980 Insurance Cases, 
and individually as  follows: S t a f f  c,r8 re/ .  C o i ~  H I  issiotlrr of I U S .  1 ' .  

Rate  B ~ i i . e a / i ,  300 N.C. 381, 269 S.E.  2d 547 (1980), as 1980 Insur- 
ance Case I ;  Stcrte e . ~ .  1 . ~ 1 .  Co))1)r1i~~ioi te i .  q f  IUS.  I , .  Rate  Blo-ecrlr, 300 
N.C. 460,269 S.E. 2d 538 (l98O), as  1980 Insurance Case 11; Stcrte r.r 
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rel. Commissioner of I m .  1 1 .  Rate Bureau, 300 N.C. 474,269 S.E. 2d 
595 (l980), as  1980 Insurance Case 111; State es rel. Commissioner of 
Ins. 1 ) .  Rate Bureau, 300 N.C. 485, 269 S.E.  2d 602 (1980), as  1980 
Insurance Case IV. 

S U M M A R Y  OF F A C T S  A N D  HOLDINGS 
OF T H E  L O W E R  COURTS 

On 24 September 1979 plaintiffs, the Governor, the Commis- 
sioner of Insurance and the Attorney General, filed a complaint for 
declaratory relief and motion for preliminary injunction against 
the North Carolina Reinsurance Facility (Facility), the North 
Carolina Rate Bureau (Rate Bureau), and approximately 300 of 
their member companies. Plaintiffs challenged the legality of spe- 
cific "recoupment surcharges7' imposed by the industry on certain 
motor vehicle insurance policyholders in addition to regular insur- 
ance premiums. Plaintiffs alleged tha t  the surcharges a re  unlawful 
on numerous grounds, primari ly tha t  they a re  "rates" which may 
not be lawfully charged until filed with and reviewed by the Com- 
missioner of Insurance. Pending a final resolution of the case on its 
merits,  plaintiffs sought to enjoin collection of the surcharges.' 

The  motion for preliminary injunction was heard by Judge  
Braswell a t  the 18 February  1980 Session of Superior Court, Wake 
County. In an  order filed 26 February  1980 Judge  Braswell denied 
plaintiffs' motion for preliminary injunction on the grounds(1)  that  
the surcharges were lawful and proper and in compliance with G.S. 
58-248.34(e), G.S. 58-248.33(1), G.S. 58-248.34(f) and other applic- 
able provisions of the Facility's Plan of Operation, (2) that  no filing 
with or  approval by the Commissioner of Insurance is required by 
law with respect to the surcharges in question, (3) that  plaintiffs 
failed to demonstrate probable cause to believe tha t  they would be 
successful upon the ultimate determination of the case, (4) tha t  
neither the plaintiffs nor the using and consuming public would be 
irreparably damaged by collection of the recoupment surcharges 
dur ing  the pendency of the litigation, and ( 5 )  that  there was a 
substantial likelihood tha t  the Facility would in the near future be 
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unable to meet its obligations as  they become due should collection 
of the recoupment surcharges be enjoined pendente lite and,  in- 
stead, tha t  the Facility and its member companies would suffer 
irreparable ha rm if a preliminary injunction was issued. 

Plaintiffs appealed the trial court order  to the North Carolina 
Court of Appeals. On 21 October 1980, the Court of Appeals, Judge 
Wells writing, modified and remanded. That  court held that  the 
trial court properly denied plaintiffs' motion to enjoin collection of 
the disputed surcharges pendente lite, but  that  the denial of plain- 
tiffs' motion tha t  defendants be required to file the disputed sur- 
charges with the Commissioner of Insurance was erroneous. The 
Court of Appeals agreed with plaintiffs tha t  defendants were 
required to file the surcharges so tha t  they could be reviewed by the 
Commissioner, and,  if appropriate, by the courts as required by 
G.S. 58-248.33(1) and G.S. 58-248.34(d). The court reasoned that  if 
the surcharges were not so filed and reviewed, persons paying the 
surcharges would be "denied the protection of the laws, may not be 
able to recover any excessive charges paid by them and would there- 
fore suffer i rreparable loss should plaintiffs prevail on the merits." 

Judge  Hedrick dissented. In his opinion, the appeal should be 
dismissed since it was from the denial of a preliminary injunction 
and no substantial r ight  of plaintiffs would be lost if the appeal was 
not determined before a final hearing on the merits. 

Defendants gave notice of appeal to this Court. Since Judge 
Hedrick's dissent did not directly address the filing issue, defend- 
ants  also simultaneously petitioned this Court for discretionary 
review which we allowed on 2 December 1980. Oral arguments were 
heard on 10 February  1981. We disagree with the holding of the 
Court of Appeals and reverse. 

Other facts important to an understanding of our decision are  
noted below. 

JURISDICTION AND EXTENT OF REVIEW 

We elect to address a single issue on this appeal: Whether 
surcharges a re  "rates" within the meaning of our insurance laws. 
Other issues were addressed by the Court of Appeals and others 
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have been presented to us by the briefs of the parties. We elect not to 
address any of them. We have accelerated our efforts to file this 
opinion in order  that  it might  be promptly available to our legisla- 
tors who, we understand, a r e  presently considering legislation in 
this controversial a rea  of our law. To address the peripheral issues 
would serve no positive purpose and would, as  will la ter  be demon- 
s trated,  produce no different result. Unquestionably, the above 
issue is a t  the core of the controversy and the other issues raised pale 
in comparison. I t  would serve little purpose for us to extensively 
discuss whether the Governor had standing to sue. Moreover, 
whether the appeal should be dismissed as interlocutory since it is 
from the denial of a preliminary injunction, a s  discussed in the 
Court of Appeals' dissent, is irrelevant in light of our election to 
answer the substantive question involved. We also will not address 
the Court of Appeals' t reatment  of our preliminary injunction laws. 
With respect to these, and all other issues noted by the Court of 
Appeals and the parties in brief, we express no opinion. Suffice it to 
say tha t  pursuant  to our supervisory and discretionary power we 
f ind the procedural context of the mat te r  before us to be such that  
we can adequately deal with the substantive issue presented in a 
controversy which is obviously demanding of prompt resolution. I t  
is an  issue crucial to the people of North Carolina. 

111. 

SURCHARGES VIS-A-VIS RATES 

In the l n x o  Itistoxttcc Cnsr I ,  Section 111, we held tha t  evi- 
dence, in view of the entire record, was insufficient to support the 
Commissioner's findings and conclusions that  the 1000 rate  differ- 
ential between insureds ceded to the Facility and those remaining 
in the voluntary market  was unfairly discriminatory. There, me 
also reviewed the statutes creat ing the Facility and discussed in 
detail what  we understood to be the intent of our Legislature in 
creat ing this form of automobile insurance administration. We 
noted then the problems relating to recoupment surcharges and 
that  the 1979 Legislature had enacted legislation requiring that 
"clean risks" in the Facility be charged no higher rate  than those 
outside. We also noted tha t  confusion would continue to surround 
this phase of automobile insurance regulation in North Carolina 
until such time a s  our General Assembly acted to clarify the law. 
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The present action, of course, was initiated prior to our decision in 
1980 Insurn~lce Case I and we are ,  a s  anticipated, confronted with 
an  issue resulting from further  confusion over the interpretation to 
be given certain provisions within the same area  of our insurance 
laws. In light of our extensive discussion of the Facility legislation 
contained in 1980 Inszlrawce Case I,  discussed here a re  only those 
portions of the insurance statutes relevant to this controversy. We 
will also a t tempt  to place those portions of our insurance law in 
appropriate historical perspective. 

In 1973, the General Assembly created the Facility to replace 
the outmoded and largely unworkable Assigned Risk Plan. Essen- 
tially, the Facility is a pool of insurers which insures drivers who 
the insurers determine they do not want  to individually insure. The 
Facility is a creation of North Carolina's Compulsory Automobile 
Liability Insurance Law. The pertinent provisions are  codified in 
Article 25A, Chapter 58, of the General Statutes. G.S. 5 58-248.26 to 
.40 (1975 Cum. Supp.  1979) [hereinafter referred to as  "Facility 
Act"]. Under the Facility Act, all insurance companies which write 
motor vehicle insurance in North Carolina are  required to be 
members of the Facility. They are  required to issue motor vehicle 
insurance to any "eligible risk" as defined in G.S. 58-248.26(4) who 
applies for tha t  coverage, if the coverage can be ceded to the Facil- 
ity. G.S. 58-248.32(a) provides in par t  that  no licensed agent of an 
insurer may refuse to accept any application from an  eligible risk 
for such insurance and tha t  the agent must  immediately bind the 
coverage applied for if cession of the particular coverge and limits 
a re  permitted in the Facility. After writing such coverage, the 
company has the option of either retaining it a s  a pa r t  of its volun- 
tary business or  ceding i t  to the Facility. If the policy is ceded, the 
wri t ing company pays to the Facility the net premium, less certain 
ceding and claims expense allowances, and the Facility is then 
liable on the particular policy. Should there be a loss under the 
policy, the ceding company settles the claim and is reimbursed by 
the Facility. 

The Facility is structured by law to operate on a no profit-no 
loss basis, and the rates charged drivers ceded to the Facility must 
reflect this: 

All rates shall be on an  actuarially sound basis and shall 
be calculated, insofar as  is possible, to produce neither a 
profit nor a loss . .  . . Rates shall not include any factor for 
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underwri t ing profit on Facility business, but  shall pro- 
vide an  allowance for contingencies. There shall be a 
s trong presumption tha t  the rates and premiums for the 
business of the Facility a r e  neither unreasonable nor 
excessive. 

G.S. 5 58-248.33(1) (Cum. Supp. 1979). 

The 1977 General Assembly enacted significant amendments 
to the original 1973 legislation. The most significant was the estab- 
lishment of the procedures designed to make the Facility self- 
sustaining. Under the 1977 statute, losses sustained by the Facility 
can be recouped pursuant  to statutory procedures. G.S. 58-248.34 
was amended to provide in pa r t  that: 

(e) . . . . 
The plan of operation [of the Facility] shall provide for, 

among other matters, . . . the recoupment of losses SUS-  
ta ined by  the Fac i l  i ty ,  wh ich  losses m a y  be recouped either 
through surcharging persons re insured by  the Fac i l i t y  o r  
by  equitable pro r a t a  assessment of member  compan ies .  . . . 

G.S. 5 58-248.34(e) (Cum. Supp.  1979) (emphasis added). The 
member companies, in turn ,  recoup any such loss by surcharging 
policyholders: 

The plan of operation shall provide tha t  every member 
shall, following payment of any pro ra ta  assessment, 
commence recoupment of that  assessment by w a y  of a n  
identi f iable surcharge on motor  vehicle in surance  policies 
issued by  the member  o r  through the Fac i l i t y  un t i l  the 
assessment h a s  been recouped. Such surcharge may be a t  
a percentage of premium or dollar amount per policy 
adopted by the Board of Governors of the Facility. With 
the exception of the recoupment provided for in G.S. 
58-248.33(1) and with the exception of the surcharge 
against  persons reinsured by the Facility a s  provided for 
in G.S. 58-248.34(e), recoupment, if necessary, shall not 
be made based on loss or  expense experience prior to July 
1, 1979. If the amount collected dur ing  the period of 
surcharge exceeds assessments paid by the member to 
the Facility, the member shall pay over the excess to the 
Facility a t  a date specified by the Board of Governors. If 
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the amount collected dur ing  the period of surcharge is 
less than the assessment paid by the member to the Facil- 
ity, the Facility shall pay the difference to the member. 
T h e  a m o u n t  of recoupment  shall  not be considered o r  
treated a s  p r e m i u m  for a n y  purpose. 

G.S. 5 58-248.34(f) (emphases added). 

The  Facility amended its plan of operation in 1977 to comply 
with the statutory provisions noted above. The amended plan of 
operation essentially tracked the statutory language. The amended 
plan of operation was submitted to the Commissioner of Insurance 
on 20 October 1977 and approved by him on 18 November 1977. 

The 1979 Legislature also enacted significant amendments to 
the Facility Act which a re  pertinent to this controversy. G.S. 58- 
248.31 was amended by the addition of two subsections. One of these 
amendments provides tha t  each company will provide the same 
type of service to ceded business tha t  it provides for its voluntary 
market .  G.S. 5 58-248.31(b) (Cum. Supp. 1979). The records pro- 
vided to agents and brokers must  indicate t ha t  the business is 
ceded. Id .  When an  insurer cedes a policy to the Facility and the 
premium for policy is higher than the insurer would normally 
charge for the policy if retained by the insurer, the policyholder 
must  be informed (1) that  his policy is ceded, (2) tha t  the coverages 
a re  written a t  the Facility rate, and the ra te  differential must  be 
specified, (3) the reason o r  reasons for cession to the Facility, (4) that  
the specific reason or  reasons for his cession to the Facility will be 
provided upon the written request of the policyholder to the in- 
surer ,  and (5) tha t  the policyholder may seek insurance through 
other insurers who may choose not to cede his policy. Id. Upon the 
written request of a person notified tha t  his policy has been ceded to 
the Facility, the insurer ceding the policy must  provide in writing 
to the insured the specific reason for the decision to cede. G.S. 
58-248.31(c) (Cum. Supp. 1979). 

The 1979 Legislature also significantly amended G.S. 58- 
248.33. As amended, the statute defined a clean risk as  the owner 

of a motor vehicle classified as  a private passenger non- 
fleet motor vehicle . . . if the owner and the principal 
operator and each licensed operator in the owner's 
household have two years' driving experience and if 
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neither the owner nor any member of his household nor 
the principal operator had had any chargeable accident 
or  any conviction for a moving traffic violation. . . during 
the three-year period immediately preceding the date of 
application for motor vehicle insurance.  . . . 

G.S. 5 58-248.33(1) (Cum. Supp.  1979). That  subsection was also 
significantly amended to provide, "Horc*cr~er, the rntes ttladc by uvorr 
hehcrlf of the Fncil  it4 with wspect to ' e lm  r7 r isks ' .  . . slinll )lot c.rce~d 
thc rntcs chtr rgetJ ' c l c n ~ ~  risks'  who (1t.c xot r~eirlsrcwcl irl thcj Fcccil if!!." 
Id. (emphasis added). Moreover, the amended subsection also pro- 
vided tha t  "[t lhe dijfu-e),cc brtlcw)l thr~ trctual rcr t~ chcr r ~ p d  ( I  rlcl the 
tr cf t r  tr ricrlllj so~old  tr 7td , s&s~rppo , - t  irl!/ r.0 tes . f o ~  'clcn )I risks' )*c'i)~- 
s10.cc1 it/ the Fnci l i ty  ma!j hc r~cot~pocJ i ~ l  sin/  iltr)' ) ) I Q H ) W I .  ( I S  (XSSPSS- 

) ~ u ~ t s  pu r.srctr H t to G.S. 58-24X..i'h(fl." Id. (emphasis added). 

The Facility suffered tremendous financial losses pursuant to 
the statutory scheme summarized above. During the first four 
years of the Facility's operation, rates for ceded business were 
identical to those for voluntary business. There was, a t  tha t  time, no 
provision in the statutes permitting separate rates for those insured 
by the Facility. Undoubtedly because insureds ceded to the Facility 
generally presented a greater  risk than those not ceded, rates 
charged the ceded risks were insufficient to cover the claims on 
those policies and grea t  losses were incurred. The losses for the 
fiscal years ending 30 September 1974,30 September 1975 and 30 
September 1976 were $14,300,000; $22,000,000 and $25,800,000, 
respectively. Hence, from its inception through 30 September 1976 
t he  ne t  cumula t ive  ope ra t ing  loss of t he  Fac i l i ty  exceeded 
$62,000,000. 

This t rend of substantial losses was not reversed by the enact- 
ment of the 1977 amendments noted above. During the fiscal year 
ending 30 September 1978 the Facility sustained a net operating 
loss of $31.4 million, bringing its five-year losses from inception to 
over $109 m i l l i ~ n . ~  Therefore, in accordance with G.S. 58-248.34(e) 
and the plan of operation which had been approved by the Commis- 
sioner, the Facility Board of Governors voted, on 25 Ju ly  1979, to 
recoup the $31.4 million loss incurred in fiscal 1978 through an  
18.6% recoupment surcharge orr r~otor .  whiclr insztmrzcr policies 
writtrn n rld ccdecl to thc Fcrcilitjl dur ing  the period 1 December 1979 

Losses for fiscal year ending 30 September 1977 were $15,600,000 
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through 30 November 1980. 

At  the same meeting, the Board of Governors also voted to 
implement a separate recoupment pursuant to the 1979 change in 
G.S. 58-248.33(1), discussed above. That  amendment provided essen- 
tially that  rates charged "clean risks" in the Facility cannot exceed 
rates charged those in the voluntary market  and further  provided 
that  the resulting loss to the Facility could be recouped in a similar 
manner as  assessments pursuant  to G.S. 248.34(f ) .  Prior  to this 
amendment, there was no requirement that  rates charged "clean 
risks" in the Facility be the same as rates charged in the voluntary 
market.  Since the new "clean risk" subclassification within the 
Facility went into effect on 1 October 1979, a serious reduction in 
the amount of premium income collected by the Facility resulted. 
The Board of Governors therefore voted to recoup the reduction in 
income through a 1.1% surcharge on private passenger non-fleet 
policies, both those ceded to the  Facili tg and those issued in  the 
r o l u ~ t a r y  market. 

Following the action of the Board of Governorson 25 July 1979, 
plaintiffs initiated this action in the Superior Court, Wake County, 
on 24 September 1979 and the case is before us  in the procedural 
context discussed above. 

B. 

The pr imary  issue presented by this appeal is whether the 
Court of Appeals erred in holding tha t  recoupment surcharges a re  
"rates" which must  be filed with the Commissioner of Insurance. 

G.S. 58-248.33(1), in pertinent par t ,  provides: "The . .  . rates .  . . 
used on motor vehicle insurance policies reinsured by the Facility 
may be made by the Facility or by any licensed or statutory rat ing 
organization or bureau on its behalf and shall be filed wi th  the 
Cornmissioner." (Emphases added.) Plaintiffs vigorously contend 
that ,  while no specific statute so provides, the spirit  of North 
Carolina's insurance laws requires that  recoupment surcharges be 
included within the meaning of "ratesl'for the purpose of the above- 
stated filing requirement. We disagree for the reasons stated below. 

Plaintiffs a r e  unable to cite any  specific statutory or  other 
authority squarely in support of their position. Since our research 
has also failed to produce any such authority, the issue here pre- 
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sented is purely one of construing the intent of our Legislature. As 
always, our  pr imary  task in statutory construction is to ensure tha t  
the purpose of the Legislature in enacting the law, the legislative 
intent, is accomplished. I n  r e  Di l l ingham,  257 N.C. 684,127 S .E.  2d 
584 (1962). The best indicia of tha t  legislative purpose a r e  "the 
language of the statute, the spir i t  of the act,  and what  the ac t  seeks 
to accomplish." Ster-enson I :  C i t y  of D u r h a m ,  281 N.C. 300,303,188 
S .E.  2d 281,283 (1972). In  addition, a court may consider "circum- 
stances surrounding [the statute's] adoption which throw light 
upon the evils sought to be remedied." S ta te  e x  rel. Nor th  Caro l ina  
M i l k  C o m m .  1 1 .  N a t i o n a l  Food Stores,  Inc., 270 N.C. 323, 332, 154 
S .E.  2d 548,555 (1967). Moreover, we must  be guided by the rules of 
construction tha t  statutes i n  p a r i  m a t e r i a ,  and all par t s  thereof, 
should be construed together and compared with each other. Rede- 
velopment C o m m .  c. Secur i t y  Nat ' l  B a n k ,  252 N.C. 595,114 S.E.  2d 
688 (1960). Such statutes should be reconciled with each other when 
possible and any irreconcilable ambiguity should be resolved in a 
manner  which most fully effectuates the t rue  legislative intent. 
D u n c a n  P.  Carpetzter & Phi l l ips ,  233 N.C. 422,64 S.E.  2d 410 ( lg s l ) ,  
orqerruled o n  othergrounds ,  T a y l o r  r q .  J.P. Stevens& Co., 300 N.C. 94, 
265 S.E.  2d 144 (1980). 

Applying the foregoing rules of statutory construction, we 
f irs t  note the critical statutes authorizing the recoupment sur-  
charges here in question. G.S. 58-248.34(e) requires the recoupment 
of losses sustained by the Facility "either through surcharging 
persons reinsured by the Facility or  by equitable pro rnta  assess- 
ment  of member companies." G.S. § 58-248.34(e) (Cum. Supp. 1979). 
If losses a r e  recouped by surcharging the member companies, those 
insurers "shall.  . . commence recoupn~erzt of that  assessment by  w a y  
of nu identi f iable surcharge O H  nlotor ~ v h i c l e  insurance policies 
issued b y  t h ~  rnernber o r  through the Fac i l i t y  un t i l  the assesstrtent has 
been recouped. .  . . T h e  arrlotirlt of recotiprnent shall  rlot be corzsidered 
o r  treated a s  prerrliunz for arly pzirpose." G.S. 5 58.248.34if) (Cum. 
Supp. 1979) (emphasis added). 

The foregoing statutes provide the specific authority for the 
imposition of the 18.6% surcharge here in question. With respect to 
the 1.1% surcharge, G.S. 58-248.33(1) provides that  rates charged 
"clean risks" in the Facility cannot exceed rates charged "clean 
risks" in the voluntary market ,  but  that  "[tlhe difference between 
the actual ra te  charged and the actuarially sound and self- 
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supporting ra te  for 'clean risks' reinsured in the Facility may be 
recouped in similar manner as  assessments pursuant  to G.S. 58- 
248.34(f)." G.S. fj 58-248.33(1). Thus, the method of recoupment of 
this difference in rates  is the  same as tha t  for the Facility's losses 
and is set out above. 

Viewing these statutes and others noted below as components 
of a single and harmonious scheme, we think it obvious tha t  the 
Legislature intended the "rates" to have a single and consistent 
meaning throughout and tha t  "rates"does not encompass within its 
definition, for any purpose, includingfiling and review, the types of 
surcharges challenged here. In holding to the contrary, the Court of 
Appeals erred.  We reach this conclusion for the following addi- 
tional reasons: 

(1) In reviewing the language of the 1977 amendments to our 
automobile insurance laws, all of which were enacted a s  House Bill 
658, it is patently clear that  our Legislature had no intention of 
equating recoupment surcharges with rates. To the contrary, it 
specifically provided that  "[tlhe amount of recoupment shall not be 
considered or treated as  premium f o r  any purpose." G.S. 5 58- 
248.34(f) (emphasis added). Throughout those portions of Chapter 
58 which were enacted or  amended by the same legislation, the 
te rms "rate" and "premium" a re  used interchangeably. For  exam- 
ple, G.S. 58-124.22 provides in essence tha t  when a "rate" has been 
disapproved by the Commissioner the "rate" may be used pending 
judicial review if the purported improper portion of the "premium" 
collected is placed in escrow. Law of June  30, 1977,1977 N.C. Sess. 
Laws 1119, Ch. 828, s. 6 (enacted a s  G.S. 5 58-130). G.S. 58-131.42(b) 
(Cum. Supp.  1979) also provides for "file and use9'of a disputed rate  
for miscellaneous lines of insurance. G.S. 58-131.37 (Cum Supp. 
1979) provides in essence that  "rates" a r e  not unfairly discrimina- 
tory because different "premiums" result for policyholders who 
have like exposures but  different expense factors or  who have like 
expense factors but  different loss exposures. 

The statutory interchangeable use of "rates" and "premiums" 
was carried forward into the 1979 Session. G.S. 58-248.31(b)(Cum. 
Supp. 1979) provides that  if an  insured pays a higher "premium" by 
virtue of having his policy ceded to the Facility, he must  be notified 
tha t  his coverage has been written a t  the Facility "rate" and must  
be further notified a s  to the amount of the "rate" differential. 



290 I N  T H E  S U P R E M E  COURT [302 

Hunt v. Reinsurance Facility 

G.S. 58-124.19, also enacted a s  par t  of House Bill 65g3 which 
effected the 1977 amendments referred to above, enumerates fac- 
tors to be considered in establishing "rates." Those factors include, 
i) l ter alicr, actual loss and expense experience within the state for 
the most recent three-year period; prospective loss and expense 
experience; the hazards of conflagration and catastrophe; a reason- 
able margin for underwri t ing profit and for contingencies; past 
and prospective expenses specially applicable to this state; other 
relevant factors within the state; and countrywide experience only 
where credible North Carolina experience is not available. Clearly, 
these factors enumerated by our Legislature for consideration in 
ra temaking do not apply and a r e  irrelevant to the calculation of 
surcharges such as those here in question. The Court of Appeals 
appears  to have ignored the interchangeable usage of the words 
"rates" and "premium" and has failed to heed the  express provision 
in G.S. 58-248.34(f) tha t  recoupment shall not be considered or  
treated a s  premium for any purpose. The interchangeable usage of 
the words "rate" and "premium" becomes especially important 
when i t  is considered tha t  the words "surcharge,""assessment" and 
"recoupment" a r e  nowhere used in the filing and review provisions 
of our insurance law, G.S. 58-124.20, .21(b), .22(b) (Cum. Supp.  
1979). 

We find no basis from our review of the applicable insurance 
statutes to support  plaintiffs' position that  our Legislature intended 
to encompass recoupment surcharges within the meaning of "rates" 
and therefore conclude tha t  there exists no legally defensible basis 
for the Court of Appeals'conclusion that  recoupment surcharges, as  
rates, a r e  subject to the filing and review portions of our insurance 
laws. To the contrary, our  review of the applicable statutes compels 
the conclusion tha t  the Legislature, in omitting surcharges from 
the file and  review portions of our statutes, evidenced the clear 
intent to exclude surcharges from the filing and review require- 
ments. "Where a s tatute sets forth one method for accomplishing a 
certain objective, or  sets forth the instances of its application or 
coverage, other methods o r  coverage a re  necessarily excluded 
under the maxim expressio unius est exclusio alterius. " 12 Strong's 
N.C. Index 3d, Statutes  5 5.10 (1978); accord I n  re Blwbi7.d Taxi 
Co., 237 N.C. 373,376, 75 S.E.  2d 156, 159 (1953). 

Law of June 30,1977,1977 N.C. Sess. Laws 1119, Ch. 828. 
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(2) Review of past decisions of this Court and other authorities 
leads us to conclude tha t  the Court of Appeals misunderstood the 
well-established definitions of "rates," "premiums," and "surcharg- 
es.""Rates" and "premiums" are  usually defined similarly and in no 
instance do we find any hint which indicates that  either "rates" or  
 premium^" encompasses "surcharges" within its definition: 

The m t r  is the price per unit of exposure that  is 
charged a particular insured for a particular contract of 
insurance . . . . For  the grea t  majority of insureds, the 
product of the rate  times the number of units of exposure 
equals the yw))r ilr ) ) r  - the total price paid for the insur- 
ance. 

C.  Kulp & J .  Hall, Cccslctrlt!~ Iirslo.rr)1c.c~765(4th ed. 1968)(emphases 
in original). "Rate" has also been defined as "the amount of p w  
111 irr i)c per unit of insurance or exposure." W~hstrr'..; Th i d  &Vrrr. 
Iictc~)*)~trtio)ctrl Dic.tiorrttr'!j 1884 (1971) (emphasis added). 

This  Court has stated: "For ratemaking purposes, the compo- 
nents of a casualty insurance premium are  the 'pure premium' and 
'expense loading.' The 'pure premium' is the amount allocated for 
the settlement of casualty losses, including loss adjustment ex- 
penses. 'Expense loading' is the amount allocated for operating 
expenses and for underwriting profit and contingencies." In  re 
Fi l ing by Automobile Rate Adnzirzistmtive Office, 278 N.C. 302,312, 
180 S.E.  2d 155, 162-63 (1971), quoting Virginia State AFL-CIO 
/:Co)?lmonz~*ealth, 209 Va. 776, 777 167 S.E. 2d 322, 323 (1969). 

This  Court has noted on numerous occasions that  ratemaking 
is a prospective process while surcharge assessments involve re- 
coupment for losses already incurred. As Justice E x u m  aptly stated 
in State ex rel. Commissioner of Ins. I * .  Automobile Rate Office, 
294 N.C. 60 ,241 S .E.  2d 324 (1978), "rates a re  made prospectively, 
not retroactively . . . . '[Tlhe entire procedure [of ratemaking] 
contemplates a looking to the future."' Id.  a t  71 ,241 S.E. 2d a t  331, 
quoting I n  re Fi l ingofFire Ins. Rating Bureau,  275 N.C. 15,32,165 
S.E. 2d 207, 219 (1969). In State ex rel. Cornmissioner of Ins. zq. 
Automobile Rate Advrzin. Office, 287 N.C. 192, 205, 214 S.E.  2d 98, 
106 (1975), we described ratemaking as "an at tempt to predict the 
future." We have said on numerous occasions tha t  the purpose of the 
ratemaking process is to ensure tha t  premiums a r e  adequate to 
cover anticipated losses and anticipated expenses and to allow a 
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reasonable profit. In re Filing b y  Fire Insurance Rating Bzl~eazc, 
275 N.C. a t  39, 40, 165 S .E.  2d a t  224. 

Inclusions of recoupment surcharges within the meaning of 
"rates" simply does not comport with the established understand- 
ing of the meaning of tha t  te rm.  The surcharges imposed pursuant 
to the Facility Act a re ,  generally speaking, retroactive: they a re  
designed to recoup actual losses, those which have already been 
incurred. The 18.6% surcharge involves recovery of losses known 
and verified by audit  conducted by independent auditors, as  re- 
quired by G.S. 58-248.34(h). While the 1.1% surcharge does involve 
recovery, to some extent,  of a loss which has not been incurred, and 
which, because of its very nature, requires a prediction of future 
events, it, too, can be determined by simple mathematical computa- 
tion. Moreover, in the case of the 1.1% surcharge,  the statute specifi- 
cally provides for recoupment of losses sustained by the Facility as  
a result of the legislation prohibiting increased rates for "clean 
risks" within the Facility over those in the voluntary market  and 
specifically provides tha t  "[tlhe difference between the actual ra te  
charged and the actuarially sound and self-supporting rates  for 
'clean risks' reinsured in the Facility may be recouped i r t  siwilnr 
m l m e r  as  assessments pursuant  to G.S. 58-248.34(f)." G.S. § 58- 
248.33(1) (emphasis added). In other words, the calculation of 
recoupment surcharges is essentially mathematical in nature. I t  
looks into the past rather  than the future. I t  is concerned with losses 
and expenses already incurred rather  than those anticipated. 
Moreover, there is undisputed evidence in the record tha t  the word 
"rate," a s  used in the industry, does not include the retroactive 
recovery of past losses involved in the statutory surcharging pro- 
cess. While the 1.1% surcharge does, to some extent,  involve a n  
estimation a s  to future losses, such recoupment is expressly autho- 
rized by the s tatute and in a manner which indicates tha t  the 
recoupment is not to be considered a s  a "rate." 

(3) Our  conclusion tha t  a recoupment surcharge is not a ra te  is 
further  buttressed by reference to other portions of the statutory 
scheme. As stated above in section I11 B, if, as  plaintiffs contend, the 
contested surcharges a re  rates  for purposes of the filing and review 
requirements, then they must  also be rates  for all other purposes of 
our automobile insurance laws, for statutes i n  pari materia must be 
construed harmoniously. When the definition of rates is expanded 
to include surcharges and tha t  definition is applied to other statu- 
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tory provisions dealing with rates, it becomes obvious that  "rates" 
does not include surcharges. 

Fo r  example, G.S. 58-124.19 enumerates factors which may 
properly be considered in establishing "rates." All factors listed 
indicate that ,  while past loss experience may be considered, i t  is 
relevant only to the extent of predicting future events. See State e.r 
rel. Commissioner of Ins. P. North Carolilla Fire Ins. Rating 
Bureau, 292 N.C. 471,234 S.E. 2d 720 (1977). There is nothing in 
this s tatute which indicates tha t  past losses themselves constitute a 
component of the rate, nor can such a conclusion be logically infer- 
red. Such a crucial omission from the factors which may be consid- 
ered in establishing rates is, we think, persuasive. 

Another s tatute which demonstrates tha t  the Legislature did 
not intend rates  to include surcharges is G.S. 58-124.26. That  stat- 
ute places a 6% cap on annual insurance rate  increases and was 
enacted4 a t  a time when automobile insurance premiums were 
increasing rapidly. In the same bill, the Legislature indicated that  
the Facility was to operate on a no profit-no loss basis.5 To this end, 
the Facility was to be permitted to recoup its losses. That  a tre- 
mendous increase in revenues was necessary for the Facility to 
break even is obvious from the record. In its first filing after the 
1977 amendments, the Facility demonstrated that  a rate  increase of 
63.4% was required. We cannot believe that  the Legislature would 
have expressed its intention tha t  the Facility operate on a break- 
even basis and provided an  apparent  means for the Facility to do so 
and,  in the same breath, made such a result impossible to achieve 
with the 6% cap. Instead, we find it infinitely more logical to pre- 
sume that  the Legislature acted in accordance with reason and 
common sense and did not act  to produce an  unjust and absurd 
result, King I $ .  Baldwin, 276 N.C. 316, 172 S.E.  2d 12 (1970). 

(4) We also note tha t  the General Assembly is not unaware of 
the proper procedure for requir ing that  recoupment surcharges be 
filed with the Commissioner. Article 18B, Chapter 58, N.C. General 
Statutes, provides for recoupment surcharges for urban property 

Law of June30,1977,1977 N.C. Sess. Laws 1119, Ch.828, s.6(enacted asG.S. 5 
58-131.4). 

Id .  
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reinsurance. G.S. 58-173.28 specifically requires tha t  such sur- 
charges be approved by the Commissioner. That  statute was 
enacted prior to the 1977 legislation here in question. Fai lure of the 
Legislature to incorporate provisionssimilar to those in Article 18B 
into the Reinsurance Act further  compels the conclusion that  the 
Legislature did not intend surcharges to be rates which must  be 
filed with the Commissioner. 

(5) We noted in our 1980 Itrszo.crnc.r~ Cnsr I tha t  one of the 
pr imary  purposes of the 1977 legislation was to ensure tha t  the 
Facility would be self-sustaining. Clearly, therefore, the Legisla- 
ture  contemplated tha t  recoupment surcharges would be an indis- 
pensible means of funding the operation of the Facility. This is so 
because our Legislature also specifically provided that  Facility 
m t e s  would be established on a no profit-no loss basis insofar as  
possible. G.S. 5 58-248.33(1). However, Facility rates a r e  subject to 
the s tatutory cap  on rates  and cannot be increased by more than 6% 
annually. The record clearly discloses that  collection of premiums 
pursuant  to established rates does not support the Facility. At  the 
time of the hearing before the trial court the Facility had approxi- 
mately $13.6 million available for payment of claims and was expe- 
riencing a net cash outflow of approximately $3  million per month. 
Without recoupment surcharges, the Facility would have exhaust- 
ed its assets and been unable to pay claims beginning in May 1980. 
In light of this serious inadequacy of Facility rates, any "rate" 
increases would clearly not cover the burgeoning Facility losses. 
Hence, we think our Legislature reasoned, other losses must  be 
recovered through collection of recoupment surcharges. As stated 
above, however, we find nothing in the statutes which indicates that  
the Legislature intended to equate the recoupment surcharges with 
rates. To the contrary, the Legislature's concern tha t  the Facility 
operate on a no profit-no loss basis, together with the statutory cap 
on rates impels us to conclude tha t  the Legislature intended the 
recoupment surcharges to be separate and apa r t  from rates. 

(6) Finally, we respond to the Court of Appeals' reasoning that  
if recoupment surcharges a r e  not considered rates, then the persons 
paying such surcharges "would be denied the protection of the 
laws." Again, construing the applicable statutes, we find no support 
for such reasoning. The Legislature clearly structured the statu- 
tory scheme to provide for public protection against surcharges of 
an  amount greater  than actual losses by requiring that  the Facility 
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be operated on a no profit basis. As we understand the statutory 
scheme, any excess of surcharges over losses would be reflected in 
the operating resultsof the Facility for the period during which the 
surcharge was collected. This would reduce the Facility's operating 
loss for the period of collection and therefore reduce the loss which 
the Facility may recoup by the surcharges. Put  another way, the 
only result of excessive surcharges in one period would be a corres- 
ponding offset in the surcharge for the following period. We see no 
way, under the statutory scheme, for the Facility or  its member 
companies to profit by excessive surcharges. Moreover, we note 
that ,  with respect to this portion of our insurance laws, the Commis- 
sioner received statutory sanction for independent audits of the 
Facility's annual statements- a device he vigorously contended he 
needed with respect to other portions of the insurance statutes in 
the 1980 I ~ l s u r a ) l c c  Cases.  Such audits,  we think, provide public 
protection against excessive surcharges by independent verifica- 
tion of the recoupment surcharges imposed. 

(7) We find especially pertinent, in considering the intent of 
our Legislature, this statement to the 1979 General Assembly 
commenting on the 1977 insurance law amendments: 

Under the old law the participating companies could not 
t ransfer  more than 50% of their risks to the Facility, had 
to share Facility losses, and could not charge higher rates 
for automobile liability policies ceded to the Facility. 
House Bill 658 [, 1977 revision of insurance law,] changed 
all of that  by eliminating the 50% limitation on cessions, 
by permit t ing higher rates  or surcharges to recover 
losses of the Facility, and by providing for distribution of 
Facility gains to policy-holders reinsured by the Facility. 
The appcrve,rt itrtr,rt belriild thr  t z e ~ ?  pro, , isio)ls  is to wrrke 
the F n c i l i t ~  self-slrstcr i i ~  i t ~ q ,  whereas under the old system 
the insurance industry in effect subsidized the Facility 
by absorbing its losses. 

North Carolina Legislative Research Commission, Report  to the 
1979 Gerteml Assembly  o f N o r t h  Cavolirra, I ) ~ s u r n n c e  L(xrrqs, a t  12-13 
(1979) (emphasis added). 

Again, we find no hint of any intention that  surcharges be used 
for anything other than recoupment of past losses nor that  they be 
treated as rates for the purpose of the statutes requiring filing and 
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review of rates. 

In summary ,  our review of the statutory scheme enacted by 
our Legislature reveals no legislative intent tha t  recoupment sur-  
charges be considered rates and be subject to the filing and review 
requirements  before the Commissioner of Insurance. Plaintiffs 
have cited us  to no specific authority in support of their contention 
in this respect nor has our  research disclosed any. Likewise, the 
decision of the Court of Appeals is without citation of authority and 
our  review of the record discloses tha t  i ts reasoning is unsupport- 
able. We must ,  therefore, reverse the Court of Appeals and rein- 
state the order  of the trial court. 

IV. 

S U M M A R Y  A N D  CONCLUSION 

In  an  insurance case before this Court in 1977, Justice Lake, 
wri t ing for the Court, stated: 

We observe t ha t  both the Commissioner and the Bureau 
a r e  enmeshed in a s tatutory plan for rate-making so 
ambiguous and unclear tha t  legislative revision appears  
to offer more likelihood of fu ture  harmony between the 
Commissioner and  the Bureau,  in their  efforts to br ing  
about a realization of the dual legislative purpose of insur- 
ance a t  a reasonable cost in financially responsible com- 
panies, than does piecemeal construction of the statutes 
through what  is not rapidly assuming the proportions of 
an  interminable series of judicial reviews of orders by the 
Commissioner. 

S t ( ~ t ( ~  o t r a  wl. C'owul i,s,sio)iot*ofI)isio~(~ tlco i * .  Rutit[{/ B ~ O Y W I I ,  292 N.C. 
a t  490,234 S.E. 2d a t  730. 

Unfortunately, this piecemeal construction of our insurance 
statutes has continued. Indeed, du r ing  the past eight years,  the 
appellate division has issued over thir ty opinions resulting from 
actions before the Commissioner of Insurance. Although resolving 
such disputes is, of course, the proper function of the appellate 
courts, n.e do not think it unreasonable to observe that  these dis- 
putes a r e  fa r  too numerous and that  the legislative intent behind 
our  insurance statutes should not be so difficult to discern tha t  
almost quarter ly decisions from the judicial branch of government 
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a re  required. We think the Legislature should hasten to rewrite the 
insurance laws in question in clear and unmistakable language. 

This unfortunate trend to administer the insurance laws of our 
s tate  before the courts has resulted in par t ,  we think,  as  a result of 
the polarization of views. I t  serves little purpose for public officials 
to take the at t i tude tha t  all insurance companies a r e  constantly 
at tempting to steal from the public. Insurance companies a r e  not 
charitable institutions and a r e  forced, under the lawsof our state,  to 
insure drivers  with the worst possible driving records. I t  is equally 
useless for the insurance industry to take the v ie~v tha t  public 
officials act  for no legitimate purpose and seek only to harass the 
industry. I t  has long been established that  the insurance business is 
charged with a public interest, and tha t  its regulation is constitu- 
tional. Gcrwtru  All i t r)~c.c Iics. C'o. 1 ' .  I,clwis, 233 U.S. 389, 34 S. Ct. 
612,58 L. Ed .  1011 (1914). Indeed, the public demands the effective 
regulation of the insurance industry. 

Our  Legislature, therefore, is presented with no enviable task. 
I t  must,  as our  statutory architect,  evolve a plan which Lvill best 
protect the public interest and ensure the liquidity and solvency of 
participating insurance companies in our s tate  who must also be 
assured of a reasonable profit. This balancing of equities betLveen 
the consuming public and the commercial sector can be done only 
by the legislative branch and the plan can be effectively adminis- 
tered only with the full cooperation of the executive branch of 
government. Most importantly, the Legislature, in formulating a 
regulatory scheme, should employ words that  clearly and accur- 
ately reflect i ts intent so tha t  the courts of this s tate  lvill have some 
much needed guidance in interpreting those laws. 

We hasten to add tha t  we a r e  not inadvertent to the concernsof 
plaintiffs in this action. There a r e  seemingly apparent  inequities in 
our insurance laws. For  example. ~vh i l e  this lawsuit was not so 
posited, we think the underlying concern with respect to recoup- 
ment  surcharges is that  those with safe driving records, defined by 
statute a s  "clean risks," and other insureds outside the Facility a r e  
now called upon to support the Facility and to subsidize the costs of 
insuring drivers  with such poor driving records that  insurance 
companies, absent the heavy hand of the law, would refuse to 
insure. This may well be a legitimate and worthy grievance; ho~v-  
ever,  it is a political one which cannot properly be considered by an 
appellate court in ascertaining legislative intent. Such a grievance 
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is best remedied by bringing it to the attention of the legislative 
branch.  FVhether the cost of providing insurance to persons \vith 
poor driving records should be borne by tha t  class alone or by the 
general dr iving public is a policy decision tha t  only our General 
Assembly can make. When tha t  decision has been made. \z e hope 
that  our legislators ~vi l l  express  it in clear and unmistakable lan- 
guage  tha t  the Commissioner of Insurance, the Gcvernor, the At- 
torney ( k n e r a l ,  insurance companies and courts can understand. 

There a r e  other concerns \vhich have been brought before us  
in previous appeals to ~vh ich  the Legislature should y;ve its atten- 
tion. Fo r  example: (1) i f  the 1,egislature feels that  the Commissioner 
should be vested ivith the authority to require tha t  company da ta  in 
insurance ra temaking  hearings be audited, it should so provide, (2)  
if the (;enera1 Assembly helieves that  income on invested capital 
should be considered in insurance ratemaking cases, it should so 
provide, (3)  if the Legislature feels tha t  the present method for 
calculating under\vriting profit margins is inappropriate, it should 
clearl~.speIl  out the appropriate  calculating methodology. (1) if the 
Legislature feels that  the burden of 1)roof in a ratemaking hearing 
ihould be placed on the Commissioner of Insurance, it should so 
provide. Sc ( 1980 Insurance Case I. Additionally, raised on oral 
a rgument  was the issue of the propriety of having the Facility run 
1)y a h a r d  of governors, the membership of which consists entirely 
of representatives of member inhurance companies. This is a yues- 
tion \vhich \ve cannot ad(lress on this :ippeal. The Legislature in its 
11 iicloln clearly set out the composition of the 130art3 of Governors: it 
I >  up  to the I,egislature, i f  it \vishes, to change that  composition. 

These concerns and others  of a similar na ture  have been the 
su l~ jec t  of extensive litigation before the courts, anti the policjr- 
making  body of the s tate  should resolve them once and for all. The  
court system in this s tate  remains forevc11.open to resolve legitimate 
jiisticia1)le controversies ivhich \\ . i l l  untluuhtetily continue to occur 
in an arcaof  the la\\, as complcs and irnlmrtant a s  this. IIo\\re\-er, no 
a rea  of the la\\. shoul(l be controllecl hy statutes I\-itich a r e  so confus- 
ing anti un\vield~. that  constant recourse to  the Jutlicial branch is 
inevitable. \Ye h o l ~ c  that  our  I,egislaturc, no\\ in  session. \\-ill re- 
solve the issucs hcforc' it in this a rea  of' the I a n  es~)cdi t iously and 
c~spress  its intent in language \\.Iiich is ct.~,stt:l clear. 

F'or the reasons btated above, \I c rc\el.\c the decis~on of the 
( 'ourt of Appeals. This mat te r  is rcn~:~nci td  to that  court ivith 
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instructions t h a t  it r emand  to the  Super io r  Court ,  Wake  County, for 
re insta tement  of the  t r ia l  court  o rder  of 26 F e b r u a r y  1980. 

Reversed and  remanded.  

S o .  2G 

(F i led  4 March  1981) 

1. Judges 5 7- preliminary investigation by .Judicial Standards Commission - 
right of respondent to present evidence 

T h e r e  \vas no mer i t  to the  contention of a distr ict  cour t  judge t h a t  the  
Judicial  S t a n d a r d s  Commission did not afford him a reasonable opportunity to 
present  such re levant  m a t t e r s  a s  he m i g h t  choose d u r i n g  a pre l iminary  investi- 
gat ion,  since both notices advising respondent  of the  pre l iminary  investigation 
specifically stated t h a t  he had the  r i g h t  to present  a n y  relevant  mat te rs  he might  
choose: respondent's let ter  to the  Commission did not embody a request  to present  
relevant  m a t t e r s  d u r i n g  the  investigation: even if respondent's let ter  d id  amount  
to such a reques t ,  a n y  fa i lu re  by the  C'om~nission to allow respondent  to present  
relevant m a t t e r s  \voulti not r e n d e r  the en t i re  proceeding a nullity: and respond- 
e n t  failed to sho\v w h a t ,  if a n y ,  prejudice resulted from the  alleged f. a1 ' I  u r e  to 
afford him the  opportunity to present  relevant  mat te rs .  

2. Judges § 7- proceedings before Judicial Standards Commission - State 
Bar attorney appointed as special counsel 

T h e  Judicial  S t a n d a r d s  Commission \vas authorized to appoint  a n  at torney 
\vho was  a full t ime employee of the North Carolina S ta te  B a r  a s  special counsel in 
a proceeding to investigate alleged misconduct by a distr ict  court  j u d g ~  

3. Judges 5 5- misconduct in office - censure - sufficiency of evidence 
Evidence \vas sufficient to suppor t  the  conclusion of the Judicial  S tan t ia rds  

Commission t h a t  respondent's conduct  constituted conduct  prejudicial to the  
adminis t ra t ion  of justice t h a t  b r i n g s  the  judicial office into disrepute and the  
evidence \vassufficient to suppor t  its recommendation of censure where it tended 
to shon. t h a t  respondent  \ \as  cIiat.get1 ~ v i t h  fai lure to stop a t  a stop sign:  he was to 
appear  in distr ict  cour t  a t  a session over \vhich he ivas scheduleti to preside: he 
knew t h a t  it \voulti be improper  to preside over t h a t  session: he said nothing when 
his case \vas called: he did not offer to recuse himself; and  the assistant  distr ict  
at torney.  upon learn ing  t h a t  respondent  n.as the defendant ,  took a voluntary 
dismissal in the  case. 

4.  Judges 5 7- misconduct in office - judge's behavior to~vard female crimi- 
nal defendants 

Evidence was  sufficient to suppor t  f indings by the  Judicial  Stantiards 
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('omrnission concerning resl)ontient's behavior to\varti anti \vith t\vo female crim- 
inal ticfendants \vho had appeared before him where the evidence tended to sho\v 
that  respondent follo\ved orlc tlefendant in his automobile, indicated that  he 
wanted defendant to get  into his ca r ,  discussed the 1)cntiing criminal cases 
against  her,  and intiicatetl his \villingncss to appoint an  attorney for her  in 
eschange for sesual favors; respondent sui~sequently met thissanrc defendant in 
a parking lot to discuss her situation, anti during the course of the conversation 
made improper advances: rt'spontient \vent uninvited to the home of the second 
tlefendant and there attempted to force himself upon the defendant: and the 
times, places, anti bare bones of the meetings \vith the criminal defendants \\ere 
supported t)y the testirnonyof respondent \vhocontentieti that the Supreme Court 
should believc his version of the cvents anti discount the version related by the 
female defendant:: anti found ;is true t)y the Commission. 

5 .  J u d g e s  # 7- wilful  misconduct  in office 

There \vas no merit to respondent's contention tha t  his conduct did not 
amount to \vilful misconduct in office and conduct prejudicial to the administra- 
tion of,iustice ivhich brings the judicial office into disrepute because thcre was no 
evidence that  he intentionally used the ~~o~r~c~~.r! t ' l i is i! t~t ' ic~~~toaccomplish theactsof 
Lvhich he stood accused, since ( I )  the inquiry \vas not Lvhether the conduct in 
question could fairly he characterized as  "pri\,atew or "public." but the proper 
focus ivason, among other things, the nature and type of conduct. the frequencyof 
occurrences, the impact \vhich kno\vlctigeof the conduct \vould likely haveon the 
prcvailingattitutiesof thecommunity,  and lvhether the,iutlgeacteti kno\vinglyor 
ivith a reckless tiisregarti for the high s tandards  of the judicial office, anti 
respondent's a t tempt  on several occasions to obtain by innuendoes or directly 
sexual favors from t\vo femaledefentiantsconstituteti \vilful misconduct in office 
Ivarranting removal: (2)  the record \\as not silent on the question of whether 
respondent actually offered or extended judicial leniency in return for sexual 
favors:(:<) in light of the Supreme Court's previouscensureof respondent, and his 
persistence in follo\ving a course of conduct tietrimental to the judicial officc as 
evidenced in the present case, respondent abused the privilege of his office, was 
guilty of \vilful misconduct in office, and should beofficiallyrenioved from office. 

6, .Judges 9 5- proceedings  be fo re  Judic ia l  S t a n d a r d s  Commission - conduc t  
d u r i n g  previous  t e r m  considered  

There \vas no merit  to respondent's contention tha t  the Judicial Standards 
Commission erred in considering evidence concerning his conduct \vith a female 
criminal defendant \vhoappeareti before hini because tha t  conduct occurred in a 
previous term of office. 

THIS proceeding is before the Court upon the recommendation 
of the Judicial Standards Commission (hereinafter referred to as 
the "Commission") tha t  Respondent Bill J .  Martin be removed from 
office and censured as  provided in G.S. 7A-376 (1979 Cum. Supp.). 

On 18 December 1979 and 12 Feb rua ry  1980, the Judicial 
S tandards  Commission, in accordance with its Rule 7. notified 
Respondent tha t  it had ordered on its own motion a preliminary 
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investigation to determine whether formal proceedings should be 
instituted against  him under  the Commission's Rule 8. The Decem- 
ber notice informed Respondent that  the "subject mat te r  of the 
preliminary investigation will be your actions in Sttrtc, i s .  H i l l  Joc, 
Mu)Yiic. Catawby County file number 79CRl5048." The February 
notice stated tha t  the subject matter  of the preliminary investiga- 
tion would include: 

a )  your relationship and conduct in connection with 
female criminal defendants, ~vitnesses, and other per- 
sons having an interest in matters  pending or heard 
before you; 

b) your entry of an order  following a hearing in a domes- 
tic relations matter  allegedly without notice to the oppos- 
ing party or counsel for the opposing party; '  and 

c) your refusal to proceed with the trial of juvenile mat- 
ters  on grounds that  the State  was not represented when 
in fact the State  was represented and prepared to pro- 
ceed.' 

Both notices included the following: 

You have the r ight  to present for the Commission's con- 
sideration any relevant matters  you choose. An investi- 
gator  for the Commission, Mr.  Cale K. Burgess, may 
contact you in the future. 

On 1 May 1980, Judge  Martin was served with a formal com- 
plaint and notice which informed him, itctr)*nlitr, t ha t  the Commis- 
sion had "concluded tha t  formal proceedings should be instituted" 
against him; tha t  Harold D. Coley, J r . ,  would be Special Counsel for 
the formal proceedings; and tha t  the charges against him were 
wilful misconduct in office and conduct prejudicial to the adminis- 

I T h e  conduct  charged  in ( b )  was,  in fact ,  the  subject m a t t e r  of another investi- 
gat ion inst i tuted by the  Commission, cu lmina t ing  in our  censure  of him in I I I  I Y  

.W t r r t i t ~ ,  2% N.C. 291, 245 S.E.  2d 766 (1978). The  complaint  filed in the  ins tan t  
proceeding contained no allegation relat ing to this  conduct. 

A t  the  hearing.  counsel for the  Commission indicated t h a t  it \rould present  no 
evidence in suppor tof  al legation(c)  \ rhich ~ v a s e m b o d i e d  in Count5of  thecomplaint .  
J u d g e  Clark  allowed Respondent's motion a t  the close of the Commission's evidence 
for a directed \verdict on this  count .  
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tration of justice that  brings the judicial office into disrepute. 

Respondent ansivered, denying the material allegations and 
explaining his olvn recollection of the events. 

A formal hearing was scheduled to begin on 29 July 1980. On 
tha t  date ,  Respondent moved tha t  he be al lo~ved,  pursuant  to Rule 7 
of the Judicial S tandards  Commission, a reasonable opportunity to 
present such relevant mat te rs  as  he should choose. By order  dated 1 
August 1980. Respondent's motion was allowed. The  hearing was 
rescheduled to begin on 16 September 1980 in the Federal Court- 
house in Statesville, North Carolina. 

Evidence in support of the allegations in the complaint was 
presented a t  the hearing by Mr .  Harold D. Coley, J r . ,  Special 
Counsel for the Commission. Respondent ivas present and offered 
evidence. He  was represented a t  the hearing by Mr.  John A. Hall 
and Mr. William C. Warden. J r .  

After hearing the evidence, the Commission made findings of 
fact and conclusions of la\v and  recommendations regard ing  the 
conduct of Respondent. The  findings of fact upon which it based its 
final conclusions and recommendations a r e  as  follo~vs: 

( a )  Tha t  from 30 October 1979 to and including 14 
Janua ry  1980 there were pending against then twenty- 
one-year-old Debbie W. Lail the four (4)  worthless check 
cases of State of North Carolina t , .  Debbie W. Lail,  
Catalvba County file numbers 79Cr12854, 79Cr12855, 
79Crl5200, and 79Cr15748; tha t  the respondent presided 
over the 30 October 1979 Criminal Session of Catawba 
County District Court a t  Hickory, North Carolina, and 
directed tha t  the four pending cases be added to the 
printed calendar for that  session; that  the respondent had 
previously authorized the defendant's release on her  own 
recognizance from Ca ta~vba  County jail on 28 October 
1979 on condition tha t  she appear  in his courtroom; that  
the defendant did appear  in court on 30 October 1979 and 
asked tha t  an attorney be assigned to represent her ,  but 
no appointment was made a t  tha t  t ime; tha t  dur ing  the 
lunch recess of court,  the respondent in his ca r  follo~ved 
the ca r  operated by Ms. Lail and initiated a discussion 
~ v i t h  her concerning assignment of counsel after she had 
parked her  car  in a church park ing  lot a t  his signal and 
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gotten into respondent 's  c a r  a t  his request:  t h a t  the  res- 
pondent s ta ted he would consider appoint ing a n  attorney 
to represen t  he r ;  t h a t  when Ms. Lail told the  respondent 
she would appreciate  appointed counsel, he g r inned  and 
asked,  "How much  do you appreciate  it?"; t h a t  Ms. Lail 
repeated her  s ta tement  t h a t  she would appreciate  it, left 
the  respondent's c a r ,  and  drove away;  t h a t  respondent 
ordered the  ass ignment  of counsel for defendant  la te  in 
t h e  d a y  a n d  then  followed the  defendant  to the  vicinity of 
her  home af ter  court  adjourned;  tha t  the  respondent also 
presided over the  19 November 1979 and  28 December  
1979 Criminal  Sessions of Ca tawba  County District  
Court  a t  Hickory a t  which t h e  defendant 's  cases were 
calendared;  t h a t  following the defendant 's  3 J a n u a r y  
1980 a r r e s t  for fa i lure  to a p p e a r  in court  on 28 December  
1979, the  respondent directed t h a t  the  $1,000 bond 
amount  set  by J u d g e  L.  Oliver Noble on 7 J a n u a r y  1980 
and  requ i red  for he r  release be reduced to $500 and  
solicited the  assistance of a bail bondsman to effect he r  
release f rom Catawba  County jail on 10 J a n u a r y  1980: 
t h a t  on 13 J a n u a r y  1980 the  respondent m e t  the  defend- 
a n t  a t  his suggestion in the  "Big Rebel" p a r k i n g  lot in 
Hickory, North  Carol ina,  a t  n ight  to discuss defendant 's  
cases,  a n d  a f te r  Ms. Lail had gotten into the  respondent 's  
c a r  a t  his request ,  the  respondent a t t empted  to force 
himself on the defendant  d u r i n g  this meet ing by a t t empt -  
ing  to e m b r a c e  and  kiss he r  b u t  she resisted; t h a t  the  
respondent then suggested t h a t  they go to his office in the  
courthouse a t  Hickory bu t  she refused, and  before Ms. 
Lail  left the  respondent 's  ca r ,  the  respondent asked for 
a n d  obtained the  defendant ' s  phone n u m b e r  and  said he 
would call her .  

( b )  T h a t  t h e  respondent  presided over the  22 F e b r u a r y  
1977 Cr imina l  Session of B u r k e  County District  Court  
d u r i n g  ~ v h i c h  Carol Lynn Birchfield,  the  then twcnty- 
one-year-old defendant  in Sttrfi' (!/' ,Yoi.tl~ ('c~i.olirtrr 1 % .  

( ' t r i . 01  T/ci./) i i /  Hii~~li,t' ic~ltl, Burke  County file n u m b e r  
77CR195, n.as convicted upon a plea of guilty to dr iving 
u n d e r  the  influence of intoxicating liquor and  was 
g ran ted  limited d r iv ing  privileges b. the respondent: 
t h a t  the  respondent presided over the  14 March 1977 
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Domestic Relations Session of Burke County District 
Court a t  ivhich contempt proceedings by Carol Lynn 
Birchfield against her ex-husband for failure to pay child 
support were to be heard and signed a consent judgment 
in the case af ter  the parties had agreed to a $1,500 settle- 
ment  prior to trial;  that  soon after 14 March 1977 the 
respondent had lunch itrith Douglas F. Po\tell ,  attorney 
for Carol Lynn Birchfield in the aforementioned matters.  
a t  Holly F a r m s  Restaurant  in Morganton. North Caroli- 
na. \\.here Ms. Birchfield kvas working a t  the t ime,  and 
the respondent stated to Ms. Rirchfield tha t  he i v ~ n t e d  to 
see her  and said tha t  he could favorably change her lim- 
ited driving privileges, but  she refused to make a date  
kvith him; tha t  on the same afternoon the respondent 
ivent to the home of Ms. Birchfield uninvited, and while 
there the respondent made sexual advances toward her 
b ~ .  a t tempt ing  to fondle her breasts and at tempting to 
kiss her and pushed her down on a bed: that  Ms. Ijirch- 
field resisted these advances, and as  he \\as leaving, the 
respondent told Ms. Rirchfield tha t  he would return the 
next day and \vould not take "No" for an ansiver. 

(c )  That  on or about 16 October 1979 the respondent 
tvas charged ivith failure to stop a t  a duly erected stop 
sign in the case of Sf/ctc, c ! f '  Soi . t / i  ( ' t r ~ ~ ~ l i r ~ r r  v. H i l l  . / I)( ,  
.Il(r rtiii. Cataivba County file number 79Cr15038, and 
Lvas cited to appear  in Catawba County District Court a t  
Hickory. North Carolina, on 19 November 1979: that  the 
respondent k n e ~ v  it would be improper for him to hear his 
own case: that  the respondent kneiv prior to 19 November 
1979 that  he \\as scheduled to preside over the session of 
court a t  \\.hich his case \vas calendared: tha t  the respond- 
ent  retained Phillip R. Mattheivs, an attorney, to reprc- 
sent him in the matter :  that  a t  no time prior' to 19 Novem- 
ber 1979 did the respondent or his a t t o r n w  request a 
continuance of the matter  or move for a change in venue: 
tha t  the respondent presided over the 19 November 1979 
Criminal Session of ('atai\.t)a ('ounty District Court a t  
Hickory. North Carolina, with knoivletlge that  his casc 
\\,as on the calendar: that  \\hen the responcltnt's case \\.as 
called a t  the calendar call bj. Thomas Neil Hannah,  the 
assistant district attotme!, ~)rosccuting the (locket on that  
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date, the respondent did not offer to recuse himself or 
indicate tha t  his recusal would be required nor did res- 
pondent's counsel request a continuance to a later date; 
tha t  respondent's counsel answered for the respondent a t  
the call of the calendar and requested tha t  the case be 
held open; t ha t  Hannah had no knowledge tha t  the de- 
fendant  in Stntc~ofNorth Cnvoliricr r. Bill JooMtrvtir/ was 
in fact the respondent until he questioned Matthews 
about this du r ing  a recess; tha t  Hannah was embarras-  
sed when he learned the identity of the defendant in the 
Mtri-titi case and decided to take a voluntary dismissal in 
the case for several reasons, including the minor nature 
of the offense, the probability that  a change of venue 
would be necessary, and the awkward position in which 
the prosecution would be placed by trial before the res- 
pondent or another judge of that  judicial district; that  
when court reconvened, the respondent continued to pre- 
side, and Hannah called the case and in open court an- 
nounced the en t ry  of a voluntary dismissal in the Mt/rtiii 
case before the respondent. 

11. Tha t  in response to a question by the Commission 
concerning the THIRD D E F E N S E  of his Answer the 
respondent stated tha t  he felt the allegations of the Com- 
plaint Lvere the result of a personal vendetta against him 
by persons in the 25th judicial district:  however, the 
respondent failed to present any evidence a t  the hearing 
in support of his allegations. 

12. Tha t  the findings hereinbefore stated and the con- 
clusions of law and recommendation which follow were 
concurred in by five ( 5 )  or  more members of the Judicial 
Standards Commission. 

The  Commission then concluded as  a matter  of law that  Res- 
pondent's conduct in failing to recuse himself in a case in which he 
was the defendant constituted "conduct prejudicial to the adminis- 
tration of justice tha t  brings the judicial office into disrepute." The 
Commission consequently recommended that  respondent be cen- 
sured by this Court. The Commission fur ther  concluded tha t  Res- 
pondent's sexual advances t o~va rd  two female defendants consti- 
tuted a "willful abuse of the polver and prestige of his judicial 
office" and "willful misconduct in office and conduct prejudicial to 
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the administration of justice that  brings the judicial office into 
disrepute . . . ." For  this conduct, the Commission recommended 
that  Respondent be removed from judicial office. On 12 December. 
1980 Respondent petitioned this Court for a hearing on the Com- 
mission's findings and conclusions and recommendations. 

~ W r F i l / r ~ ~ c ,  Htr 11. M r E l  l i w  & C'cr ir uo i i ,  h!/ , /oh 11 E. H t i l l  ti 1 1  tl 
Il'illitr iii ('. Ti'tr t d c r ~ ,  ,/I.., f o ~  R(].spoictloiit. 

BRANCH, Chief Justice. 

[ I ]  Respondent first  contends t ha t  the Commission er red  in fail- 
ing to observe the clear mandate of the Commission's Rule 7(b)  
which provides in pertinent pa r t  tha t  dur ing  a preliminary investi- 
gation an accused judge "shall b e .  . . afforded a reasonable oppor- 
tunity to present such relevant mat te rs  as he may choose." Respond- 
ent  a rgues  here t ha t  although he received notice of the preliminary 
investigation, he \vas never afforded opportunity to present rele- 
vant mat te rs  to the Commission or its investigator. He therefore 
concludes tha t  all proceedings subsequent to the preliminary inves- 
tigation a r e  void due to the Commission's failure to follow its own 
manilate. \Ire disagree. 

We note initially t ha t  both notices advising Respondent of the 
preliminary investigation specifically stated that  he had "the right 
to present for the Commission's consideration any relevant mat te rs  
[he might] choose." Respondent contends that  by letter dated 25 
February  1980, he requested tha t  he be allowed the opportunity to 
present relevant matters  dur ing  the preliminary investigation. 
That  letter reads as  follo\vs: 

Judicial Standards Commission 
P. 0. Box 1122 
Raleigh, North Carolina 27602 

To the Chairman and the Members of theJudicia1 Stantl- 
a rds  Commission of the State  of North Carolina: 

This is to acknowledge receipt of your letter of Febru-  
a ry  12. 1980. received by the IIonorablc Rill J .  Martin 
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and to advise the Commission that  the undersigned repre- 
sents Judge  Martin with regard to this matter .  

Pursuant  to your invitation, we would appreciate your 
sending to u s a  copy of the Rules of the Judicial Standards 
Commission. 

Judge  Martin has asked tha t  I advise the Judicial 
Standards Commission tha t  he has not engaged in any 
type of conduct as  a judge of the General Court of Justice 
of the State  of North Carolina rvhich has been either 
illegal, improper or contrary to decency. Please advise 
the investigator, Mr.  Cale K. Burgess, to urhom you refer 
in your letter that  Judge  Mart in and I will be happy to 
discuss with him or any other person delegated by the 
Commission any subject matter  ~vhich  the Commission 
directs the investigator to discuss ~ v i t h  Judge  Martin and 
me. 

Judge  Martin has fur ther  requested tha t  I advise-the 
Commission that  the subject matter  of the preliminary 
investigation as  referred to in your Paragraph  Number 3 
of your letter appears  to be very vague and we ivould 
request that  a t  some early time, if possible, that  the 
Commission be more particular \vith what  the names, 
dates and  places and title of cases \vith regard to the 
investigation in order  tha t  Judge  Martin and I might  be 
prepared to discuss the matters  with the investigator 
more intelligently and with as  much dispatch as  possible. 
Suffice it to say tha t  Judge  Martin has further  directed 
that  I advise the Commission that  he welcomes your inves- 
tigation and that  Lve will cooperate with the Commission 
with regard thereto. 

Sincerely yours, 

McELWEE,  HALL, McELWEE cSr CANNON 
s/ John E. Hall l c  
John E. Hall 

Our careful examination of the letter leads us  to conclude that  it 
does not embody a request to present relevant mat te rs  dur ing  the 
preliminary investigation. Fur thermore ,  even if Lve could fairly 
construe the letter as such a request,  we a r e  of the opinion that  the 
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Commission's failure to abide by the dictates of Rule 7 would not 
render the entire proceeding a nullity. In M c C a r t m ~  ll. Commis -  
siorz on  J u d i c i a l  Qzralifications, 12 Cal. 3d 512,116 Cal. Rptr .  260, 
526 P. 2d 268 (1974), the Supreme Court of California faced a 
challenge tha t  the petitioner was denied due process by the Com- 
mission's failure to accord proper notice of a preliminary investiga- 
tion. The challenge was based on Rule 904(b) of the California Rules 
of Court which provided tha t  an  accused judge be allowed a "reason- 
able opportunity in the course of the preliminary investigation to 
present such matters  a s  he may choose." In denying the petitioner's 
challenge to the procedural irregularity, the court noted that  the 
notice requirement "clearly affords to the judge more procedural 
protection than is constitutionally required . . . . [Nlotice to the 
judge under investigation a s  to the nature of the complaints against 
him is not compelled a s  a mat te r  of due  process. . . [and] relief from 
the deleterious effect, if any, of the Commission's failure to follow 
rule 904(b) may be secured by petitioner only upon a showing of 
actual prejudice." Id. a t  519,116 Cal. Rptr.  a t  265,526 P .  2d a t  273. 

In the instant case, we note tha t  Respondent has failed to show 
what, if any, prejudice resulted from the alleged failure here to 
afford him the opportunity to present relevant matters. In fact, the 
record clearly discloses tha t  upon his specific request a t  the sched- 
uled 29 July 1980 hearing, the Commision continued the hearing 
and ordered tha t  he "be allowed to present relevant information to 
the Judicial S tandards  Commission or  its investigator prior to the 
formal hearing in this cause." We therefore hold that ,  even if Res- 
pondent's February  25 letter amounted to a request to present 
matters  pursuant  to Rule 7 and the Commission's failure to honor 
that  request constituted a procedural irregularity, tha t  procedural 
flaw standing alone does not negate the entire proceeding. Respond- 
ent's assignment of e r ror  relating to this issue is overruled. 

[2] Respondent next contends that  the Commission erred in ap- 
pointing a s  Special Counsel Mr .  Harold D. Coley, J r . ,  and in utiliz- 
ing as  investigators Mr.  H. J. Harmon and Mr. James  Beane. In 
support of this contention, Respondent relies upon the following 
statute: 

The Commission is authorized to employ an  executive 
secretary to assist it in car ry ing  out its duties. F o r  spe-  
ci f ic cases, t h e  Commiss ion  m a y  crlso employ specicrl co20,- 
sel o~ call upon the  At torney General to furnish  C O ~ O ~ S P ~ .  
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For specific cases the Commission may also employ an 
inzqestigator or call upon the Director of the State Bureau 
of Inltestigation to furnish an  inzgestigator. While per- 
forming duties for the Commission such executive secre- 
tary,  special counsel, or investigator shall have authority 
throughout the State  to serve subpoenas or  other process 
issued by the Commission in the same manner and with 
the same effect as an  officer authorized to serve process of 
the General Court of Justice. [Emphasis added.] 

Respondent maintains tha t  the Commission violated this statute 
since Mr. Coley and Mr. Harmon were full-time employees of the 
North Carolina State  Bar ,  and Mr.  Beane was employed by the 
State  of North Carolina District Attorney's Office, 25th Judicial 
District. Respondent thus argues tha t  neither Special Counsel nor 
the investigators were "employed" by the Commission. He further  
submits tha t  counsel was not supplied by the Attorney General and 
that  the investigators were not furnished by the State  Bureau of 
Investigation. Respondent argues strenuously tha t  it is against 
public policy to permit the State Ba r  and the District Attorney's 
office for the 25th District to be the "watchdogs" of the judiciary. 

Prior  to the hearing before the Commission, Respondent 
moved to suppress all evidence relat ing to any  counts in which the 
investigators were Harmon or  Beane, or  in which Special Counsel 
was Mr. Coley. Judge  Clark a s  Chairman of the Judicial Standards 
Commission denied Respondent's motion and specifically ruled 
that  Mr. Cale Burgess was the sole investigator and "that the Com- 
mission has not had anyone else conduct any investigation for it or  
asked anyone to do so." Respondent offered no evidence to refute 
this ruling. We therefore do not deem it necessary to address Res- 
pondent's allegation as it relates to Mr. Harmon and Mr. Beane. 

We turn  then to Respondent's contention that  the Commission 
violated G.S. 7A-377(b) in appointing Mr.  Coley a s  Special Counsel. 
He  argues tha t  the Commission did not "employ" Mr. Coley, but  
rather  "borrowed" him from the State Bar. Respondent's argument 
presumes that  the Legislature intended the word "employ" to mean 
"hire" in its narrowest sense. The Commission on the other hand 
argues tha t  the word "employ" means to make use of or  to use and 
thus it had the authority to utilize Mr. Coley as Special Counsel. 

The Judicial Standards Commission is a creature of the Legis- 
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la ture and derives its powers solely from that  source. (;.S. 7A-377(a) 
specifically authorizes the Commission to "issue process to compel 
the attendance of witnesses and the production of evidence, to ad- 
minister oaths. to punish for contempt, and to prescribe its o\vn 
rules of procedure." Subsection ( b )  of that  section fur ther  author- 
izes the Commission to "employ special counsel." I n  our o1)inion the 
Legislature intended to confer upon the Commission the poners  
necessary to effectively car ry  out its responsibilities under the 
statute. With this in mind we construe the word "cmploy" in its 
common, ever! day sense to mean "use" or "make uhe of." 11; I)stvi*'s 
Sv!(, Il;)i.ltl lIictioi!tr I.!! 459 (2d C'oll. Ed.  1972). N c  therefore hold 
that  the Commission was authorized to appoint Mr.  ('olcy as Special 
Counsel for the proceeding. In any event, 1vc cannot perceive hoiv 
Respondent could have been prejudiced by the / ) i t r i i i i c  I .  in n hich 
Special Counsel's scrviccs [vere obtained. 

Respontlcnt nes t  challenges the sufficiency of the eviclcnce to 
support  the Commission's Findings Nos. 10(a),  10(b) and 10(c). He  
asks us to suhstitutc our independent evaluation of thee \  idencc anti 
to disregard the findings and conclusions of the C'ommission. He 
fur ther  submits  that  the evidence as  to each charge does not meet 
the required cluantum of proof. 

I t  i h   ell settled that  the rccommendationx of the ,Juilicial 
S tandards  Commission "are not 1)inding upon the Supreme ('ourt. 
and thi5 Court mu5t consider all the e\ridence ancl esercise ~ t s  
independent ,jutlgment as to ivhether it should censure, rerno\e, or 
decline to do cithcr." 111 I t . I l t r i ~ t i i i .  295 N.C. 291. 2-13 S .E .  %(I 76G 
(1978). The  quantum of proof necessary to sustain censure or t'emov- 
al under  thc s tatutes  is "proof by clear and convincing ev~tience - 
a burden grcatel- than that  of proof b' a preponderance of thc 
evidence and lei\ t h a n  tha t  of proof heyontl a reasonable do~~ t ) t . ' '  I / /  
I ( . Y O I ~ Y  11, 292 K.('. 235. 2 47, 2:37 S .E .  2d 246, 254 (1977). 

b' i th these rules in mind,  \\.e no\v turn  to a consideration of the 
evidence adduceti in support  of each of the Commixsion's findings. 

[3] Finding of Fac t  10(c), which supports the conclusion and rec- 
ommendation of censure, is supported by clear and convincing 
evidence in the record. The evidence is undisputed tha t  Respondent 
was charged Lvith failure to stop a t  a stop sign; that  he was to appear  
a t  Catarvba District Court a t  a session over which he was scheduled 
to preside: that  he knew it mould be improper to preside over that  
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session; that  he said nothing when his case was called: that  he did 
not offer to recuse himself; that  the assistant district attorney, Mr. 
Tom Hannah,  upon learning that  Respondent was the defendant. 
took a voluntary dismissal in the case. Upon this finding, the Com- 
mission concluded that  Respondent's conduct constituted "conduct 
prejudicial to the administration of justice that  brings the judicial 
office into d is repute . .  . ."Without reaching the question of whether 
Respondent's conduct, in light of his previous censure by this Court, 
I I I  vc J l t r r t i i / ,  supI.rr, amounts to wilful misconduct in office, we 
adopt the Commission's finding as our own and hold only that  the 
conduct warrants  that  Respondent be censured. 

[41 Finding of Fac t  10(a) and 10(b) deal with Respondent's behav- 
ior toward and with two female criminal defendants who had 
appeared before him. These findings a re  amply supported by the 
testimony of the female defendants. The times, places, and bare 
bones of the facts a re  further  supported by the testimony of Res- 
pondent himself; he disagrees for the most par t  only with the alle- 
gations of what transpired between each female defendant and 
him. He contends that  this Court should believe his version of the 
events, and discount the version related by the female defendants 
and found as t rue  by the Commission. An independent review of the 
evidence, however, leads us to agree with the findings and conclu- 
sions of the Commission. 

The evidence is undisputed that  on or  about 28 October 1979, 
Respondent authorized defendant Debbie Lail's release on her own 
recognizance from Catawba County jail on condition that  she 
appear  in court on 30 October 1979. She appeared as required and 
indicated that  she desired to have an attorney represent her. 
According to Ms. Lail's testimony, during noon recess and while she 
was on her way home, she noticed a car  behind her. The driver was 
tapping the horn and motioning for her to pull over. Both vehicles 
then pulled into a church parking lot. Ms. Lail recognized the 
driver of the other car  as Respondent. Respondent discussed her 
situation with her and then indicated his willingness to appoint an  
attorney for her. Ms. Lail testified that  she told him she appreciated 
it and that  he grinned and said "Well, how much?" 

Respondent testified that  Ms. Lail initiated the meeting, and 
that  they only discussed briefly her situation. He denied any con- 
duct or statements which could fairly be construed as suggestive. 
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Again undisputed is the evidence of Ms. Lail's subsequent 
incarceration for failure to appear  in court on 28 December 1979 
and Respondent's la ter  reduction of her bond to $500. On 14 Janu-  
a ry  1980, shortly af ter  Ms. Lail's release from jail, she met  with her 
appointed attorney, Mr.  Theodore Cummings, and they arranged 
for her to call Respondent from Mr.  Cummings' office. The phone 
conversation between Ms. Lail and Respondent was tape recorded. 
In it Respondent suggested that  he and Ms. Lail meet a t  about 8:30 
that  night a t  the Big Rebel parking lot. The contents of the tape 
were offered and received into evidence a t  the hearing before the 
Commission. 

When asked a t  the hearing before the Commission why he had 
taped the phone conversation, Mr.  Cummings replied as  follows: 

I t  was my feeling a t  the time that  there was the possi- 
bility of an  action such as this coming to pass due to the 
information tha t  my client had given me. I was con- 
cerned not having had any experience with Miss Lail and 
not actually knowing anything about her ,  having been 
appointed by the Court [to] represent her and knowing 
her personally, tha t  everything she was tel l ingme might  
not be exactly as  it happened. For  my own protection, 
Miss Lail's protection, for Judge  Martin's protection I 
felt i t  incumbent upon me to as  best I could determine 
tha t  what  she was telling me had some basis in fact. I saw 
no other way to do tha t  other than to verify some of the 
things tha t  she had told me a t  a conversation between 
herself and Judge  Martin. 

Mr.  Cummings and his secretary, Ms. Cynthia Dickson, both 
testified that ,  following the telephone call to Respondent, they 
drove together to the Big Rebel parking lot. Mr.  Cummings bor- 
rowed a white van from an  acquaintance and he and Ms. Dickson 
positioned themselves so that  they could view the cars  of Ms. Lail 
and Respondent. Mr. Cummings testified as follows: 

We could see out the side windows of the van and 
directly into the 2 front seatsof t he2  automobiles parked 
the re . .  . .According to my watch, a t  8:24 p.m. she left her 
automobile and got into his car  on the passenger side of 
the front  seat . . . . They appeared to be carrying on a 
conversation for some 5 minutes. During that  period of 
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t ime from 8:24 to 8:29 Judge  Mart in kept inching closer 
to the seat in which my client was sea ted .  . . . I saw the 
Judge  make an  overt effort to get  closer to Ms. Lail . . . . 
His face was close to hers  and increasingly closer to hers; 
and a t  8:29 his face became very close to her . . . . [H]e 
grabbed her  face, put  his left a r m  around her, and 
appeared to at tempt to kiss h e r .  . . . She was struggling to 
push him away and just flailing a t  him. 

Ms. Dickson's testimony tended to corroborate Mr. Cummings'  
account of the events and of what  appeared to transpire in Respond- 
ent's car.  Ms. Lail testified to essentially the same transactions and 
further  stated tha t  Respondent tried to kiss her. 

Respondent admitted meeting Ms. Lail a t  the parking lot to 
discuss her situation but  denied making any improper advances. 
He explained tha t  he "like[s] to look a t  someone if I a m  talking to 
them . . . . She kept her head down looking outside the car  . . . . I 
placed one hand on top of her  head, one under her chin. I turned her 
towards me. I said, 'Miss Lail, if you want  to talk to me please look a t  
me.' " 

While numerous witnesses testified regarding the good char- 
acter of Respondent, many of those same witnesses attested to the 
impeccable character of Mr. Cummings. In light of the eyewitness 
accounts of what  appears  clearly to be improper advances toward 
Ms. Lail, we cannot say tha t  the evidence to support finding 10(a) is 
anything but  clear and convincing. 

Even if we were to ignore the findings of the Commission and 
find the facts to be consistent with Respondent's testimony, we are  
still confronted with the glar ing fact tha t  his conduct in conferring 
alone with Ms. Lail concerning her pending cases violated Canons 2 
and 3 of the Code of Judicial Conduct, 283 N.C. 771 (1973). Canon 2 
provides tha t  "[a] judge should avoid impropriety and the appear- 
ance of impropriety in all his activities;" Canon 3 states that  "[a] 
judge should perform the duties of his office impartially and dili- 
gently." The standards set forth in elaboration of Canon 3 state tha t  
a judge should "neither initiate nor consider ex parte or other 
communications concerning a pending or impending proceeding." 
We agree  with the Commission's conclusion that  Respondent has 
violated the professional s tandards prescribed for the judiciary of 
this State. 
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Finding of Fac t  lO(b) relating to Carol Lynn Birchfield is like- 
wise amply supported by the testimony of Ms. Birchfield. Respond- 
ent  admitted havingseen Ms. Birchfield a t  the Holly Fa rms  Restau- 
ran t  but  denies that he \vent uninvited to her home later that  day. 
He testified tha t  she announced to him a t  the restaurant  tha t  she 
had a Doberman dog for sale, and that  she gave him her address so 
tha t  he could "come by to look a t  it." According to his version, they 
discussed the possible sale of the dog, and he did go inside the house 
to see "the room tha t  [had] burned." Douglas F. Powell, an attorney 
from Morganton who was with Respondent a t  the Holly F a r m s  
Restaurant,  testified that  he recalled Ms. Birchfield mentioning a 
dog and "telling Judge  Mart in where she lived." He further  testi- 
fied that  he couldn't recall all that  was discussed "because it's been 
over 3 years ago . . . ." 

Ms. Audrey Jenkins, a friend of Ms. Birchfield, testified that  
Ms. Birchfield called her immediately following the encounter with 
Respondent and was upset and crying. Ms. Jenkins statea: 

I can't recall the exact words. It's been several years, 
but  she said that  Judge  Mart in had just been there and 
tha t  he had pushed her  down and told her that  he would 
be back and he wouldn't take no for an  answer. 

Respondent again asks us to ignore the Commission's findings 
and,  in the exercise of our independent judgment, give credibility to 
his version of the events which transpired a t  Ms. Birchfield's home. 
Sro I H  YO Mtrrtiir, strpiw, a t  308, 245 S.E. 2d a t  776. I t  is t rue  that  
here we have the testimony of a member of the judiciary pitted 
against the statements of a former criminal defendant. I t  is equally 
t rue,  however, that ,  in light of the course of conduct witnessed by 
Mr.  Cummings and Ms. Dickson in the I3ig Rebel parking lot, Ms. 
Birchfield's version assumes an added layer of credibility. Further-  
more, Respondent is the subject of the instant proceeding; his own 
uncorroborated testiony regarding the visit to Ms. Birchfield's 
house must,  therefore, be regarded to some degree a s  selfserving. 
We note in this regard that  Mr.  Powell's testimony concerning the 
conversation a t  Holly F a r m s  does not lend any real weight one way 
or the other to the events which took place a t  Ms. Birchfield's house. 
Although he vaguely recalled a discussion about a dog, and that  Ms. 
Birchfield gave her  address to Respondent, such evidence is of little 
value in determining ~vhe the r  Respondent attempted to force him. 
self upon Ms. Birchfield later in the day. We further  take judicial 
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notice of the fact that  Mr.  Powell represented the plaintiff in the 
case of Stroupe zq. Stroupe, 301 N.C.  656,273 S.E. 2d 434 (1980), in 
which Respondent sitting out of te rm entered a judgment favorable 
to the plaintiff and without proper notice to the defendant or his 
attorney. 

Finally, as  bearing upon the credibility of Ms. Birchfield's 
testimony, and despite the Commission's failure to make a finding 
regarding this witness, we note the testimony of Ms. Marie Mikeal. 
Ms. Mikeal testified concerning two sexual encounters with Res- 
pondent evidencing a course of conduct on his par t  similar to that  
followed with Ms. Lail and Ms. Birchfield. 

In light of the evidence elicited showing Respondent's course 
of conduct with Ms. Lail, we hold that  Finding of Fac t  10(b) is 
supported by clear and convincing evidence in the record. 

We therefore accept and adopt as  our own the Commission's 
Findings 10(a) and 10(b). 

[5] Even so, Respondent contends that ,  even if the allegations are  
true, his conduct did not amount to wilful misconduct in office and 
conduct prejudicial to the administration of justice which brings 
the judicial office into disrepute. He relies on the following lan- 
guage from I H  1.e Nolvell, s u p m ,  a t  248,  237 S.E. 2d a t  255 (1977): 

Wilful misconduct in office is the improper or  wrong- 
ful use of the power of his office by a judge act ing inten- 
tionally, or  with gross unconcern for his conduct, and 
generally in bad faith . . . . A specific intent to use the 
powers of the judicial office to accomplish a purpose 
which the judge knew or should have known was beyond 
the legitimate exercise of his authority constitutes bad 
faith. 

Respondent argues tha t  there is no evidence tha t  he intentionally 
used the power of h is office to accomplish the acts of which he stands 
accused. He maintains tha t  nothing in the record and no finding 
support a conclusion that  he ever offered judicial leniency in ex- 
change for sexual favors. He seemingly argues tha t  the conduct 
here complained of was a matter  of his "private" as  opposed to his 
"public" life. We disagree on several grounds. 

First ,  we have consistently and repeatedly held that  each of 
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these cases is to be decided solely on its own facts. The  te rms "wilful 
misconduct in office" and "conduct prejudicial to the administra- 
tion of justice" a r e  "'so multiform as  to admi t  of no precise rules or 
definition."'In re Peoples, 296 N.C. 109, 157, 250 S.E.  2d 890, 918 
(1978). We have defined "wilful misconduct in office" as involving 
"more than an  er ror  of judgment or  a mere lack of diligence." I.n rp 
Nozcell, s u p r a  a t  248, 237 S.E.  2d a t  255. We have also stated that  
"[wlhile the te rm would encompass conduct involving moral turpi- 
tude, dishonesty, or  corruption, these elements need not necessarily 
be present." In re E d e n s ,  290 N . C .  299,305,226 S.E.  2d 5 , 9  (1976). 
As we observed in In re M a r t i n ,  slcpra, "if a judge krlolrqingly a d  
w i l f u l l ~  persists irz irzcliscretiorzs and  misconduct which this Court 
has declared to be, or which urlder the circumstances he should knotc' 
to be, acts  which constitute wilful misconduct in office and conduct 
prejudicial to the administration of justice which brings the judi- 
cial office into disrepute, he should be removed from office." Id.  a t  
305-306,245 S.E.  2d a t  775. [Emphasis  added.] We do not agree, nor 
have we ever held, that  "wilful misconduct in office" is limited to the 
hours of the day when a judge is actually presiding over court. A 
judicial official's duty to conduct himself in a manner befitting his 
professional office does not end a t  the courthouse door. Sw In  re 
Hagcgerty, 257 La. 1 ,241  So. 2d 469 (1970). Whether the conduct in 
question can fairly be characterized as "private" or  "public" is not 
the inquiry: the proper focus is on, among other things, the nature 
and type of conduct, the frequency of occurrences, the impact which 
knowledge of the conduct would likely have on the prevailing atti- 
tudes of the community, and whether the judge acted knowingly or 
with a reckless disregard for the high standards of the judicial 
office. 

In the instant case, the evidence tends to show, and we have so 
found, that  Respondent pursued a course of conduct which reflects 
a t  least a reckless disregard for the s tandards of his office. The  
Commission found, and we have adopted those findings, that  Res- 
pondent at tempted on several occasions by innuendoes or directly, 
to obtain sexual favors from two female defendants. Such conduct, 
in our view, constitutes "wilful misconduct in office" warranting 
removal. See In re Peoples, supra.  

Second, we do not agree that  the record is silent on the question 
of whether Respondent actually offered or  extended judicial leni- 
ency in return for sexual favors. Ms. Birchfield testified specifi- 
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cally that,  a t  Holly Fa rms  Restaurant,  Respondent mentioned some- 
thing about changing her restricted driver's license. This evidence 
was embodied in the Commission's Finding 10(b). Furthermore,  
whether o r  not Ms. Lail ever testified specifically regarding an  
actual tender of favorable t reatment  by Respondent, the evidence of 
the events which transpired between Ms. Lail and Respondent is 
replete with inferences that  he intended some form of exchange of 
favors. Finally, common sense requires a conclusion that  Respond- 
ent's conduct constituted an  abuse of the powers of his office, 
regardless of whether he actually extended an  offer of judicial 
favoritism. The women who testified regarding Respondent's 
unseemly behavior and sexual advances were either criminal de- 
fendants, or  were otherwise involved in matters  pending before 
him. As such, they were all in particularly vulnerable and suscepti- 
ble "bargaining" positions, a t  least from Respondent's point of view. 
Indeed, without passing on the correctness of the Commission's 
failure to find facts regarding the incidents, we note that  a third 
female, likewise involved in cases heard or  being heard before 
Respondent, testified concerning encounters she had had with 
Respondent which were strikingly similar to those of Ms. Lail and 
Ms. Birchfield. Marie Mikeal testified tha t  on one occasion, Res- 
pondent extended to her a "lunch invitation," which ultimately 
turned out to be an  invitation to engage in sexual relations. When 
asked a t  the hearing why she had accepted the invitation, Ms. 
Mikeal gave this poignant and revealing reply: 

Well, there is 2 reasons really that  cross my mind of 
why that  I would say, "Yes." One because he was such an  
important person I felt, and I was just an  individual, a 
common person, and he was such an  important person I 
felt it was an  honor, you know, him asking me to lunch; 
and the second reason, I a m  kind of scared of anybody 
tha t  is in the law. I felt like if I said, no, maybe tha t  I'd be 
crossing him in some way, and he'd be mad a t  me. 

Third,  and finally, we disagree with Respondent's contention 
that  his behavior does not constitute "wilful misconduct in office" 
for yet another reason. Counsel for both parties stipulated for the 
record the existence of a former case in which this Court censured 
Respondent. In re Martin, supra. We declined to remove Respond- 
ent a t  that  time but  held nevertheless that  his conduct in disposing 
of several cases expar te  constituted "wilful misconduct in office and 
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conduct prejudicial to the administration of justice tha t  brings the 
judicial office into disrepute." I d .  In light of our previous censure of 
Respondent, and his persistence in following a course of conduct 
detrimental to the judicial office as  evidenced in the instant case, we 
a re  left with no conclusion but  that  Respondent has abused the 
privilege of his office, is guilty of wilful misconduct in office, and 
should be officially removed from office. In  re Peoplcs, s l lpra.  

Respondent next contends tha t  Article 30, Chapter 7A of the 
General Statutes, establishing a Judicial Standards Commission 
and providing for removal or  censure of a judge, is an unconstitu- 
tional denial of due  process and equal protection. We do not deem it 
necessary to discuss the constitutional questions since we have 
answered them adversely to Respondent in priorcases. Itr rpe Mtrr.titl, 
s / r p m ;  I n  vr N o i c ~ l l ,  sicprtr. 

Respondent maintains in his brief t ha t  i t  was er ror  to permit  
the members of the Commission to read certain statements of wit- 
nesses while evidence was being presented a t  the hearing. The 
record, however, is totally devoid of any indication that  this conduct 
occurred. There is no objection, no exception, and no assignment of 
e r ror  which could fairly be construed as alluding to this practice. 
We, therefore, have no grounds upon which to rule, and conse- 
quently find this contention wholly without merit.  

[6] Respondent's final assignment of e r ror  is tha t  the Commission 
erred in considering evidence concerning his conduct with Ms. 
Birchfield since those acts occurred in previous term. H e  cites no 
authority for his contention. The Commission cites two lines of 
authority, either of which might arguably stand for defendant's 
proposition, but  both of which are  distinguishable from the case strb 
j t rd iw.  Both lines of authority reason that  misconduct which occur- 
red dur ing  previous te rms of office is forgiven by the voice of the 
electorate in reelecting the official. E.g., M n t t o  o,f ( ' trwil lo,  542 
S.W. 2d 105 (Texas 1976); Sttrtc o.r vcl. T t c r ~ u  P. Ecr),lc, 295 So. 2d 
609 (Fla .  19'74). However, the basis for this rationale is further  
conditioned upon the existence of a t  least one other factor, depend- 
ing on the line of authority. 

The court in Stcrtr' r.r w l .  Tttrtrcr. I,. E a r l c ,  s l~ , rc r ,  held that  
misconduct occurring dur ing  previous te rms of office could not 
form the basis for removal or  suspension dur ing  a current  te rm 
when the electorate had, in effect, pardoned the misconduct through 
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reelection. The  court reasoned tha t  the nature of a democracy re- 
quired tha t  the will of the people prevail. However, the court's 
holding is based on the failure of the constitution or s tatute  to give 
"the suspension or removal the effect of disqualifying the sus- 
pended o r  removed person from holding the same or  any  other 
office in the fu tu re .  . . ." Id. a t  615 [quoting In  re Adcisory Opinion 
tothe Gorernor. 31 Fla.  1,12 So. 114 (1893)J. The rationale appears  to 
be that ,  if the official is f ree to seek reelection following a removal 
for misconduct, a reelection which occurs after the misconduct 
effectively wipes his slate clean and indeed indicates tha t  the elec- 
torate still reposes confidence in the official. However, where the 
constitution or  statutes speak otherwise, the people cannot by popu- 
lar  referendum overrule what  is undoubtedly the ultimate will of 
the people as expressed in those enactments. Thus,  as  the Commis- 
sion correctly points out, the rationale represented by this line of 
authority offers no support where, as  in this State ,  the Legislature 
has made it manifest that i i [a]  judge removed for other than mental 
or physical incapacity . . . is disqualified from holding fur ther  
judicial office." G.S. 7A-376. 

The second line of authority, even assuming that  we would 
adopt the rationale that  a reelection acts to pardon prior miscon- 
duct ,  is equally inapplicable. It1 iWtrttc~vo.fCtr w i l l o ,  strpvci. the court 
held that  a reelection of a judicial official may pardon prior acts of 
misconduct, provided those ac tswere  public knowledge a t  the time 
of the reelection. In the case a t  bar ,  no evidence is present to indicate 
tha t  the incident involving Ms. Birchfield was a mat te r  of public 
knowledge a t  the time of Respondent's reelection. We therefore 
hold tha t  the Commission properly considered evidence of events 
which transpired during Respondent's previous te rm of office. 

Respondent in his brief argues finally tha t  the Commission 
erred in considering the evidence of Debbie Lail. In support of this 
assertion, he cites no authority; neither is there an exception or 
assignment of e r ror  relating to his contention. He argues only that  
the actions of Ms. Lail's attorney, Mr.  Cummings, in taping the 
telephone conversation between Ms. Lail and Respondent consti- 
tuted trickery and were pa r t  of some overall plot or scheme to"getn 
Respondent. Respondent's contention here is not supported by the 
record. 

As mentioned previously, Mr.  Cummings testified tha t  he 
a r ranged  to tape the phone conversation because he did not know 
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Ms. Lail well and because he felt tha t  such a permanent  recording 
would best protect all of the persons involved, including Respond- 
ent.  I t  was encumbent upon Mr. Cummings, a s  a member of the 
legal profession, to refrain from knowingly making false accusa- 
tions against a judge. DR8-102(B), 283 N.C. 783,845 (1973). Under 
the circumstances of this case, we are  of the opinion tha t  Mr.  
Cummings conducted himself professionally and in a manner cal- 
culated to preserve the integrity of the judicial system. 

Furthermore,  the record in this case is devoid of any evidence 
tending to show a conspiracy or  scheme designed to "get" Respond- 
ent .  The  Commission made a specific finding that  "the respondent 
failed to present any evidence a t  the hearing in support of his 
allegations [of the existence of a personal vendetta against him]." 
We agree. When asked the basis of his allegations, Respondent 
replied, "I feel personally someone has a personal vendetta against 
me and is out to remove me from office. I do not know why." Res- 
pondent also confessed that  he did not know who. We therefore find 
Respondent's final argument to be without merit.  

For the reasons stated and in the exercise of our independent 
judgmcnt of the record, it is ordered by the Supreme Court in 
conference that  Respondent Judge  William J. Martin be and he is 
hereby censured for the conduct specified in the Commission's 
Finding 10(c). 

Be it further  ordered by the Supreme Court in conference that  
Respondent Judge  William J .  Martin be and he is hereby officially 
removed from office as a judge in the General Court of Justice, 
District Court Division. Twenty-Fifth Judicial District, for the 
wilful misconduct in office specified in the Commission's Findings 
10(a) and 10(b). 
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BOTH CHATEAUX, INC.  AKDATLA THEATERS.INC. :HECTOR RIQUELME,  JR . ;  
FREDERICK OLLIE BYROM; S U S A N  R U P E ;  VICTORSTROOP; J IMMIE 
TUCKER HILL;  D E N I S E  T E R R Y  LAMB; GEORGE JOHNSON;  J O E  
HORNSBY; ROBERT J E R O M E  SMITH;  A N D A  PLACE O F  BUSIKESS K N O W N  AS 
CHATEAU X THEATER A N D  BOOKSTORE. HIGHWAY 17 SOUTH. JACKSONVILLE. 
NORTH CAROLIKA V. STATE O F  NORTH CAROLINA, E X  REL. WILLIAM H.  
ANDREWS,  DISTRICT ATTORNEY FOR T H E  FOURTH DISTRICT O F  
NORTH CAROLINA 

No. 8 3  

(Filed 4 March 1981) 

Obscenity 5 3; Nuisance  5 10- mora l  nuisance  s ta tu tes  - constitutionality 
Since neither a fine nor imprisonment can be imposed upon a defendant in 

moral nuisance proceedings under G.S. Ch. 19 unless and until it has been 
judicially determined that  he has sold or exhibited obscene mat ter ,  the "prior 
restraint" imposed by the moral nuisance statutes, if any, is neither moreonerous 
nor more objectionable than a criminal sanction meted outaf ter  the fact of sale or 
exhibition and, therefore, is constitutionally permissible. 

Justice MEYER took no pa r t  in the consideration or decision of this case. 

Justice E X U M  dissenting. 

ON remand from the United States Supreme Court for consid- 
eration of this Court's prior decision, State  ex rel. Andrews r. Cha- 
t e a u x ,  Inc., 296 N.C. 251,250 S.E. 2d 603 (l979), in light of Vance c. 
Universal Amusement Co., 445 U.S. 308,100 S. Ct. 1156,63 L. Ed .  
2d 413 (1980) (per  curiam). 

This case was argued as No. 23, Fall Term 1980. 

Attorney General R u f i ~ s  L. Edrnisten, by Senior Deputy Attor- 
ney General Andrelc A. Vanore, Jr., Assistant Attorney General 
Marvin Schiller and I. Bel*erly Lake, Jr.,  for the State. 

Bailey, Raynor & Erwin,  by Frank W. Erwin,  and Arthur M. 
Schwartx, P.C., for defendants. 

CARLTON, Justice. 

This action was instituted on 12 December 1977 by the State, 
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through William H. Andrews, District Attorney for the Fourth 
District, to declare the Chateau X Theater  and Bookstore a nui- 
sance under Chapter 19 of the North Carolina General Statutes and 
to permanently enjoin defendants, South Carolina corporations 
doing business in Jacksonville, North Carolina, and its officers and 
employees from "maintaining, using, continuing, owning or leasing 
said place known as Chateau X Theater and Bookstore . . . as  a 
nuisance" and "any place in the Sta te  of North Carolina as  a nui- 
sance." The complaint alleged tha t  defendants maintained the 
Theater  for the purpose of illegal exhibitions and sales to the public 
of obscene and lewd films and publications as  a regular and pre- 
dominant course of business. 

The trial was conducted on 4 January  1978 before Judge  
Small,  who, by stipulation of the parties, sat  without a jury. 
Although nineteen exhibits of films and magazines possessed for 
sale or  shown by Chateau X were introduced into evidence, the trial 
judge viewed only two of them, State's Exhibi t  Number  15, a film 
entitled "Airline Cockpit," and State's Exhibit Number  3, a maga- 
zine called "Spread Your Legs." The parties mutually stipulated 
that  all films and magazines listed in State's Exhibit Number 20, 
an  inventory of materials found a t  Chateau X on 12 December 1977, 
"contain substantially similar material" a s  was contained in State's 
Exhibi ts  Numbers  1 5  and 3. Defendants presented no evidence. I t  
was stipulated, however, that  had defendants testified, "the evi- 
dence would indicate t ha t  the motion pictures exhibited and the 
books distributed and sold were done (sic) to consenting adults .  . . ." 

The trial judge found tha t  State's Exhibits Numbers 15  and 3 
were obscene and,  pursuant  to the parties' stipulation, that  the 
remainder of the nineteen films and magazines and all materials 
listed on the inventory were obscene. He found all the films and 
magazines to be nuisances and declared Chateau X to be a nuisance 
under Chapter 19 of our General Statutes and ordered that  all 
materials listed on the inventory be confiscated and destr0yed.l 
Defendants were enjoined from exhibiting or selling any item listed 
on the inventory, from possession for exhibition to the public any 

'This  portion of t h e  t r ia l  court 's judgment  requi r ing  confiscation and  destruc-  
tion of the  obscene mater ia l  was stayed pending  appea l ,  a n d  the  defendants ,  the i r  
officers, agents  and  e ~ ~ i p l o y e e s  n.cre enjoined from removing or  destroying the  
mater ia l  by o r d e r  of .Judge Smal l  da ted  13 J a n u a r y  1978. 
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other film in the future which appeals to the prurient  interest in sex 
without serious literary, artistic, educational, political or  scientific 
values and depicts: 

(1) Persons engaging in sodomy, per os, or per anum,  
(2) Enlarged exhibits of the genitals of male and female 

persons during acts of sexual intercourse, or 
(3) Persons engaging in masturbation, 

and from possessing for sale and selling lewd matter  which consti- 
tutes a principal or substantial par t  of the stock in t rade a t  a place of 
business consisting of magazines, books, and papers which appeal 
to the prurient  interest in sex without the same values and which 
depict any of the three specific acts of sexual conduct listed above. 

Both defendants and the State  appealed from the trial court's 
judgment. On 8 May 1978 this Court granted the request of all 
parties, pursuant to G.S. 7A-31(b), to hear the case prior to its 
determination by the Court of Appeals. We affirmed the judgment 
of the trial court concluding, itzter a l i a ,  that  Chapter 19 of the 
General Statutes  places the burden of proving obscenity on the 
State  and that  the portion of the trial judge's order enjoining the 
sale or exhibition of obscene matter  which has not been judicially 
determined to be obscene, if it is a prior restraint,  is a constitution- 
ally permissible one because it is, in reality, nothing more than a 
personalized criminal statute. 

Defendants sought further  review of this case and on 25 April 
1980 the United States Supreme Court granted their petition fop a 
writ of certiorari,  vacated our prior decision and remanded the 
cause to this Court "for further  consideration in light of Vcr)~ce." 
Chccteair X, I , Ic .  I > .  A i i r l i ~ ~ w s ,  445 U.S. 947, 100 S. Ct. 1593,63 L. E d .  
2d 782 (1980). 

Our consideration of this cause on remand is limited to deter- 
mining (1) whether the holdings of Vai ice  i s .  U n i i ~ e r s a l  An i~rse )ur ) l t  
Co. are  applicable to the case s / rh j / t d i c r ,  and (2) if so, whether the 
principles enunciated in Vaircr~ require reversal or modification of 
our previous decision. We hold that  VOHW is inapplicable to the 
present case and ,  accordingly, reaffirm our previous decision by 
incorporating herein by reference the original opinion of this Court, 
reported a t  296 N.C. 251, 250 S.E. 2d 603. 
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In Vnnce, the United States Supreme Court was confronted 
with the question of the constitutionality of a Texas public nuisance 
statute2 which, i n t r r  alin. authorizes state judges, on the basis of a 
showing tha t  obscene films have been exhibited in the past, to 
prohibit the future exhibition of motion pictures that  have not yet 
been judicially determined to be obscene. The Supreme Court 
affirmed the United States Court of Appeals for the Fifth Circuit 
and held tha t  the Texas s tatute in question was unconstitutional. 
The Court of Appeals read the s tatute a s  authorizing a prior re- 
s traint  of indefinite duration on the exhibition of motion pictures 
without a final judicial determination of obscenity and without any 
guarantee of prompt review of a preliminary finding of probable 
obscenity. Unitlersul A m u s e m ~ n t  Co. t ' .  Vur,cr, 587 F .  2d 159 (5th 
Cir. 1978). In holding the Texas statute unconstitutional the 
Supreme Court emphasized: 

tha t  the regulation of a communicative activity such as 
the exhibition of motion pictures must  adhere to more 
narrowly drawn procedures than is necessary for the 
abatement of an  ordinary nuisance, and . . . that  the 
burden of support ing an  injunction against a future 
exhibition is even heavier than the burden of justifying 

T h e  Texas statute provides: 

Ar t .  4667. 4685-93 Injunctions to abate public nuisances 
( a )  The habitual use, actual ,  threatened or contemplated, of any 

premises, placeor building or pa r t  thereof, for any of the following uses 
shall constitute a public nuisance and shall he enjoined a t  the suit of 
ei ther the Sta te  or any citizen thereof: 

(1) For  gambling,  gambling promotion, or communicatinggambling 
information prohibited by law; 

(2) For  the promotion or aggravated promotion of prostitution, or 
compelling prostitution: 

( 3 )  F o r  tlic, ( Y J I I I  i i i c ~ ~ ~ . i t r l  111rr ~ c i ! f i r c ~ t / i ~ ~ i ~ i q ,  c.o i~i  / i /c ,~.c. i t r l  r1 i .s t r ihr t f io11,  o i ,  

c ~ e i ~ ~ ~ ~ i i ( ~ t ~ c . i r r /  ( d i  i h i t i o i i  ( ~ / ' o l i s c ~ c ~ ~ i ( j  i i ~ t r t c , v i c ~ I ;  

( 4 )  For  the commercial exhibition of live dances or exhibition which 
depicts real or simulated sexual intercourse or deviate sexual inter- 
course; 

(5) For the voluntary engaging in a fight betxveen a man and a bull for 
money or other thing of value. or for any championship, or upon result 
of which any money or anything of value is bet or ~vagered,  or to see 
~vh ich  any admission fee is charged either directly or indirectly, as  
prohibited by l a ~ v .  

Tex. Rev. Clv. Stat .  Ann. a r t .  4667 (\'ernon Supp. 1980) (emphasis added) 
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the imposition of a criminal sanction for a past communi- 
cation. 

445 U.S. a t  315-16, 100 S.  Ct. a t  1160-61, 63 L. Ed.  2d a t  420. 

In Vance, appellee, an  operator of an  adult  motion picture 
theater,  brought a suit in federal district court for declaratory 
relief and an  injunction seeking, in part,3 to declare the Texas 
nuisance ~ t a t u t e , ~  unconstitutional and to enjoin any action by the 
County Attorney under tha t  statute. The district court concluded 
that  the statute, when coupled with the Texas Rules of Civil Proce- 
dure  governing injunctions, operated as  9- 'nvalid prior restraint 
on the exercise of f i rs t  amendment r ights  and held the statute to be 
unconstitutional. 

The State of Texas appealed to the United States Court of 
Appeals for the Fifth Circuit, and a divided panel of tha t  court 
reversed, concluding that  "[blecause the injunction follows rather  
than precedes a judicial determination that  obscene material has 
been shown or distributed or manufactured on the premises and 
because [the injunction's] prohibitions can apply only to further 
dealings with obscene and unprotected material," the injunction did 
not constitute a prior restraint.  Uniz*ersal Amusement Co. P. Vance, 
559 F. 2d 1286, 1292 (5th Cir. 1977) (panel decision). The panel also 
concluded tha t  the injunction procedure satisfied the procedural 
safeguards set forth in Freedman Y. Maryland,  380 U.S. 51, 85 S. 
Ct. 734,13  L. Ed .  2d 649 (1965),5 because any temporary restraint 
entered pending final adjudication on the merits would be imposed 

"The suit  also challenged the constitutionality of another Texas nuisance stat- 
ute, Tex. Rev. Civ. Stat .  Ann. a r t .  4666 (Vernon 1952). The district court found that  
statute to be unconstitutional asapplied toobscenity, but the  Court of Appealsfor the 
Fifth Circuit reversed tha t  holding and found tha t  this statute was inapplicable. 
Ciiii.e,.snl Anl~t .s~i , ir ir t  Co. 1 . .  V n n c r ,  587 F. 2d 159, 166-67 (5th Cir. 1978). Appellees 
did not appeal from that  portion of the court's decision, and the constitutionality of 
Ar t .  4666 was not before the United States Supreme Court. 445 U.S. a t  310 n. 1,100 
S.Ct a t  1158 n. 1 ,  63 L. Ed .  2d a t  416 n.1. 

4Tex. Rev. Civ. Stat .  Ann. ar t .  4667, sl ipin note 2. 

5The procedural safeguards enunciated by Fvertltirn iz applicable to regulation 
of communicative activity are:  

(1)The burden of proving tha t  the material is beyond the purview of first amend- 
ment protection must rest  on the censor or the party who is seeking to have the 
material banned. 
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by a judge instead of an  administrative censor. 1111 ii,c)-strl A ) r r  /t,sr~- 
rtrrjirt Co. I*. 17(c)/c.e, 559 F. 2d a t  1292-93. The judgment of the district 
court was reversed. 

The Court of Appeals granted rehearing r)l Otx tic., reversed the 
decision of the panel and held tha t  Art .  4667(a) is unconstitutional. 
I T ) /  i l ~ ~ i x l l  A iti itsr~))rr~irt Co. I > .  Vcr ) i c a o .  587 F .  2d 159. The eight- 
member majority found the s tatute constitutionally objectionable 
in several respects: First ,  the Texas statute authorizes injunctions 
against the future exhibition of unnamed films and,  thus, amounts 
to an  impermissible prior restraint  on materials not yet declared 
obscene. Second, under Texas procedure an  obscenity case is 
treated no differently from any other civil case and there is no 
provision for a prompt review on the merits. The six-member dis- 
sent concluded that ,  as  a practical matter ,  the injunction author- 
ized by the Texas statute imposed no greater  a prior restraint than 
a criminal obscenity s tatute and ,  thus, the statute must  be consti- 
tutional. 

On appeal,  the Supreme Court limited its review to two ques- 
tions: (1) whether an "obscenity injunction" under the Texas statute 
imposes no greater  a prior restraint than any criminal statute, and 
(2) whether the fifth circuit erroneously held that  no prior restraint 
of possible first amendment materials is constitutionally permis- 
sible. 

With respect to the first issue, the Supreme Court concluded 
that  the Texas s tatute did impose a greater ,  more onerous and more 
objectionable prior restraint than does a criminal statute because: 

[plresumably, an  exhibitor would be required to obey 
[the injunction] pending a review of its meri ts  and would 
be subject to contempt proceedings even if the film is 
ultimately found to be nonobscene. Such prior restraints 
would be more onerous and more objectionable than the 
threa t  of criminal sanctions af ter  a film has been exhib- 
ited, since nonobscenity would be a defense to any crimi- 

(2) There must be a judicial determination as to whether the material consti- 
tutes protected expression. 

( 3 )  There must be a procedural guarantee of a prompt final judicial decision. 

380 U.S. a t  58-59, 85  S. Ct. a t  738-39, 13 L. Ed. 2d a t  65-55 .  
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nal proceeding. 

445 U.S. a t  316, 100 S. Ct. a t  1161, 63 L. Ed .  2d a t  421. Justices 
White and Rehnquist, in dissent, disagreed with the majority's 
conclusion, a rguing  that  because any injunction granted under the 
Texas s tatute would be phrased in te rms of the Miller v. California, 
413 U.S. 15 ,93  S. Ct. 2607, 37 L. Ed.  2d 419 (1973),6 definition of 
obscenity, an  exhibitor could never be found in contempt for show- 
ing a nonobscene film. In response, the majority seemed to imply 
that ,  while this point is t rue  with regard to unnamed obscene films, 
the Texas s tatute also allowed the entry of a temporary injunction 
prohibiting the exhibition of specific named films on the basis of a 
showing of probable success on the merits. Apparently, it was with 
regard to the named films tha t  the majority found the Texas statute 
constitutionally infirm: "Even if it were ultimately determined tha t  
the [specifically named] film is not obscene, the exhibitor could be 
punished for contempt of court for showing the film before the 
obscenity issue was finally resolved."445 U.S. a t  31.2 n. 4,100 S. Ct. 
a t  1159 n. 4 ' 6 3  L. Ed.  2d a t  418 n. 4.7 

With regard to the second issue, the Supreme Court disagreed 
with appellant's contention that  the Court of Appeals had held that  
there can never be a valid prior restraint  on communicative activ- 
ity. Instead, that  Court viewed the lower court's opinion as holding 
only tha t  the Texas statute, in combination with the state's proced- 
ural  rules, was procedurally deficient and tha t  it authorized prior 
restraints  t ha t  a r e  more onerous than is constitutionaliy permissi- 
ble. Consequently, the Supreme Court did not reach the issue of 

61n Miller, the Supreme Court formulated a new legal s tandard for obscenity, 
holding that the basic guidelines for the t r ier  of fact are: 

(a) whether "the average person, applying contemporary community 
standards" would find that the work, taken a s  a whole, appeals to the 
prurient interest; (b) whether the work depicts or describes, in a pat- 
ently offensive way, sexual conduct specifically defined by the applica- 
ble state law; and (c) whether the work, taken as a whole, lacks serious 
literary, artistic, political, or scientific value. 

413 U.S. a t  24.93 S. Ct. a t  2615.37 L. Ed.  2d a t  431 (citations omitted). 

T h e  brief treatment of this issue in the per curiam opinion renders our task of 
determining the precise holding quite difficult. We proceed on what we believe is the 
most logical basis for the Supreme Court'sconclusion that  the Texas statute author- 
izes prior restraints more onerous and more objectionable than the threat of crimi- 
nal sanctions, that stated above in the text. 
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whether there can ever exist a constitutionally permissible prior 
restraint of possible first amendment materials. 

We now tu rn  to a consideration of the North Carolina moral 
nuisance statutes in light of the Vance decision. As we read the 
pertinent portion of the Vanceopinion, the Supreme Court held that  
the Texas statute, which admittedly authorized prior restraints of 
indefinite duration on the exhibition of materials tha t  had not been 
finally adjudicated to be obscene, was unconstitutional because it 
authorized prior restraints more onerous and more objectionable 
than corresponding criminal sanctions. The vice of the Texas stat- 
ute lay in the possibility tha t  an  exhibitor could be held in contempt 
for  violating a temporary injunction by showing a film prior to a 
final judicial determination of obscenity even if the film were ulti- 
mately found to be non-obscene. As stated above, the United States 
Supreme Court has interpreted the Texas statute to allow a prelim- 
inary injunction against rlnunrued materialsonly if those materials 
come within the legal definition of obscenity and also to allow the 
injunction to issue against  ncrmed materials. As to the former, 
presumably, obscenity would be an  essential element required to be 
proved bcfore the seller or  exhibitor could be held in contempt; thus, 
as  to the unnamed materials,  nonobscenity would be a defense in a 
contempt proceeding and the injunction procedure is no more oner- 
ous than and,  in practical terms,  resembles a criminal sanction 
imposed after  the fact of sale or exhibition. As to the xanzccl mater- 
ials, however, the United States Supreme Court concluded tha t  
contempt could be premised merely upon the showing of these 
materials in violation of the express te rms of the injunction, without 
regard to the character or  content of the materials; thus, as  to the 
named materials, mere exhibition or  sale would constitute the viola- 
tion without regard to the obscenity or nonobscenity of the subject 
matter .  Nonobscenity would not be a defense to a contempt charge 
for showing or  selling a material specifically named in the injunc- 
tion. In this respect, the Supreme Court concluded, the Texas 
injunction procedure is more onerous than a criminal sanction and 
constitutes a constitutionally impermissible prior restraint.  

In contrast to the s tatute construed in Vallce, the moral nui- 
sance proceedings authorized by Chapter 19 of our General Stat- 
utes permit no such vice. As we made clear in our prior decision in 
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this case, nonobscenity is crltr~nys a defense to a contempt proceed- 
ing and in such an  action the State  has the burden of proving 
obscenity beyond a reasonable doubt: 

There is no significant difference procedurally in a 
criminal action for selling obscenity and in a contempt 
action for violation of an  injunction. In both proceedings 
the defendant can always defend on the ground that  the 
material is not legally obscene. The burden ison the State  
to prove obscenity beyond a reasonable doubt. 

Stnte P J -  wl. ANCJ~Y>WS I,. C ~ O ~ P O I I  X ,  It/( ' . ,  296 N.C. a t  264,250 S.E. 2d 
a t  611 (citations omitted). 

The constitutional challenge made on the initial appeal by the 
original defendants to the Chapter 19 proceeding was directed 
toward the constitutionality of a permanent  injunction, one entered 
after a final judicial determination of obscenity. Although the 
above-quoted language was directed toward the permanent  injunc- 
tion, which can enjoin spwi'ic.rrll!/ n a r ~ c t l  materials only af ter  they 
have been found to be obscene, sec id.  a t  255-56,250 S.E. 2d a t  606, 
and the issue presented in Vcctlrr concerning a temporary injunc- 
tion was not under  consideration, we deem this rule to be equally 
applicable in contempt actions brought  for violation of a temporary 
injunction. Under  our  laws, therefore, no penalty, whether it be a 
fine or  i m p r i s ~ n m e n t , ~  can be imposed upon a defendant unless and 
until it has been judicially determined tha t  he has sold or exhibited 
obscene matter .  Because of this special procedural safeguard, the 
"prior restraint" imposed by our statutes, if any,  is neither more 
onerous nor more objectionable than a criminal sanction meted out 
af ter  the fact of sale or exhibition and ,  therefore, is constitutionally 
permissible. 

Under our  law, sellers and exhibitors of erotic material can be 
punished only for dealing in materials which a r e  legally obscene 
and unprotected by the first  amendment  guarantee of freedom of 
speech. Since nonobscenity is trlicw!ys a complete defense to con- 
tempt actions, there is no possibility that  anyone could be punished 
for dealing in constitutionally protected materials.  Hence, our  laws 

* Violat ion of a n y  in junc t ion  g r ; ~ n t c t i  u n d e r  t h e  provis ionsof  ( ' h a l ~ t e r  1IIconsti- 
t u t e a c o n t e m p t a n t i  is punishable by inipobition of a f incof  not  less  than  $200 o r  n l o t ~ .  
t h a n  $1.000, o r  i)y i m p r i s o n m e n t  in t h e  count!. jail  fo r  no t  less  t h a n  t h r c c  or  m o w  
t h a n  s i x  m o n t h s ,  o r  h y  ho th  f ine  a n d  i m p r i s o n m e n t .  (;.S. 5 1%1 I 1978). 
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do  not s h a r e  the  constitutional infirmities of Texas  l aw,  and  the 
principles enunciated in T'(rrtc.cJ do not control the  disposition of the  
case s ~ h  jirt1ic.c. We find nothing in Jrtr)icc xvhich requires  us  to 
d e p a r t  in a n y  way f rom our  pr ior  decision. Therefore ,  the  pr ior  
decision of this  Court ,  reported a t  296 K.C. 251.250 S.E. 2d 603, is 
hereby reaff i rmed and  incorporated by reference as  p a r t  of the  
opinion of this  Court on remand .  

IV. 

Because we readopt  the  p r io r  decision of this  Court ,  the  action 
of the  trial  court  in all respects is, aga in ,  

Aff i rmed.  

Jus t i ce  MI.:YE:K took no p a r t  in the  consideration o r  decision of 
this  case. 

Just ice  E s r ' a ~  dissenting: 

I d issent  for the  reasons given in m y  dissent  to the  Court's f i rs t  
opinion, 296 N.C. 251, 268, 250 S . E .  2d 603, 613  (1978),  a position 
which I believe has  been bolstered by 1 'tr 1 % .  l ' i l  ~ I Y  i x r l  .-I r ) i  lrsc - 
iitcirt ('o., 335 U.S. 308 (1980). and S/)oX.c/ r t c J  rl t ~ ~ c t l c  s. I i ~ r .  1 % .  Kt~oc.li.otf. 
F .  2 d .  No. 78-2369, s l ipop.  (9th  Cir .  1980).  Both 1irrtwand 
Spoktr r t c  A t ~+c i t l t~ s  s t ruck  down s ta te  s ta tutes  which permit ted 
injunctions aga ins t  fu tu re  "obscene" rspress ions .  As construed by 
the  major i ty  in this  Court 's  f i r s t  opinion, a construction \vith n.hich 
I then disagreed,  o u r  s ta tu te  u n d e r  a t tack permi t s  precisely this  
kind of injunction. 

T h e  a r g u m e n t  of the  major i ty  initially and  in i ts  second opin- 
ion is t h e  same:  An injunction aga ins t  f u t u r e  "obscene"espressions 
has  no g r e a t e r  chill ing effect on protected espress ions  than  cr imi-  
nal sanctions against  "obscene" expressions \vhich have been 
approved by t h e  United States  S u p r e m e  Court.  As I noted in my 
or iginal  dissent.  I thought  t h a t  Court  a n s ~ v e r e d  such a n  a r g u m e n t  
in AYc~tr i .  1%. Mii i  r~oso fu .  283 U.S.  697 (1931 ). If not, it clearly answered 
it in I 7 ( r t i r o  \\.hen it sa id .  -115 I!.S. :315-lfi3 "thcl h ~ ~ r c l e n  of suppor t ing  
a n  injunction aga ins t  a fu tu rc  eshihition is evcn he>a\-ier than  the 
b u ~ d e n  of ,justif>-ing thc in1p)sition of a c r imina l  sanction for a past 
conimunication." 

T h e  majority relies on finely spun c1istinct:dns bettveen the 
injunction deal t  n l t h  in l'(riic.c and  the  o n .  ke re  be ing  considered. 
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P e r h a p s  these distinctions a r e  sufficient to m a k e  a difference. I do  
not th ink so, because I read  Vuuee  more  broadly than  the  major i ty  
chooses to. 

Vcrrtccj says t h a t  injunctions against  fu tu re  expressions a r e  
intrinsically dif ferent  f rom cr iminal  sanctions against  past  expres-  
sions. OH(.  reason given in I / n ) i e ~  is t h a t  non-obscenity m i g h t  not be  
a defense against  a contempt  proceeding for violation of a civil in- 
junction. In  other  words,  a defendant  may engage in expression 
t h a t  violates t h e  t e r m s  of t h e  injunction b u t  which is not in fac t  
obscene. The  dissenters  in b7nrier noted, "[tlhis conclusion is plainly 
wrong." 445 U.S. a t  322. The  majority here  says t h a t  non-obscenity 
is always a defense against  a contempt  proceeding under  our  civil 
injunction s ta tu te  because the  injunction can apply only to mate r -  
ials which, by definition, a r e  obscene. 

Even  if the  dissenters  in 17(trrc.o and  the  major i ty  here  a r e  
correct on this point, th is  is not the  ottl!! reason why injunctions 
against  f u t u r e  expression a r e  more onerous in l ight of the  F i r s t  
Amendment  than  cr iminal  sanctions against  past expressions. 
F i r s t ,  a s  I noted in m y  original dissent,  a cr iminal  defendant  is 
entit led to various procedural protections, c.g., a jury t r ia l ,  not 
available to a n  alleged civil contemner .  Second, the  s ta te  in a cr imi-  
nal obscenity prosecution is constitutionally required to prove not 
only t h a t  the  par t i cu la r  mate r ia l  in question is obscene bu t  t h a t  
defendant  knew of i ts  obscenity a t  the  t ime he dea l t  rvith it. G i t ~ s -  
lwry/ 1 % .  St I ( *  I'or.k,390 U.S. 629 (1968) ;  Stti i f / [  1 % .  C(cI(ti)t.tr it!, 361 U . S .  
147 (1959) .  "The Constitution requ i res  proof of scienter to avoid the  
hazard of self-censorship of constitutionally protected mater ia l  and  
to compensate  for the  ambigui t ies  inherent  in the  definition of 
obscenity." L14its/ikitt I . .  Xc1(3 f i t - k .  383 U.S.  502, 511 (1966) .  No such 
proof of sc ienter ,  o r  iricrts I Y W ,  lvould be required in a civil contempt  
proceeding. T h e  s ta te  a s  plaintiff would be required to prove only 
t h a t  defendant  wilfully engaged in expressions prohibited by the 
injunction. 
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WILLIE M. GRAVES A N D  W I F E .  BELVA W. GRAVES A N D  TERRY GRAVES 
HEATH v. WILLIAM L. WALSTON A N D  WIFE,  PATTY L. WALSTON, 
GEORGE H. WALSTON A N D  WIFE,  J E A N  H. WALSTON 

No. 95 

(Filed 4 March 1981) 

1. Rules  of Civil P r o c e d u r e  5 50.4- f a i l u re  to  move f o r  d i r ec t ed  verdic t  - 
j u d g m e n t  n.0.v. i m p r o p e r  

Plaintiffs had no standing af ter  the verdict to move for judgment n.0.v. 
where they did not move for directed verdict a t  the close of their evidence or a t  the 
close of all the evidence. G.S. 1A-1, Rule 50(b)(l). 

2. Rules  of Civil P r o c e d u r e  5 50- motion f o r  j u d g m e n t  n.0.v. a n d  n e w  t r i a l  - 
f a i l u re  to r u l e  on n e w  t r ia l  motion 

When a motion for judgment n.0.v. is joined with a motion for a new trial ,  it is 
the duty of the trial court to rule on both motions. 

Justices CARLTON and MEYER did not participate in the consideration or 
decision of this case. 

APPEAL by defendants from an unpublished decision of the 
Court of Appeals, 46 N.C. App. 606,275 S .E.  2d 570(1980), uphold- 
ing judgment for plaintiffs entered by Smith (Dullid I.), S. J., a t  the 
31 May 1979 Session of GREENE Superior Court. This case was 
docketed and argued as No. 110 a t  the Fall Term 1980. 

At a pretrial conference, certain facts, drawn mostly from the 
averments of the complaint and answer, were stipulated and pre- 
sented to the jury a t  trial.  Those facts may be summarized as 
follows: 

Har ry  L. Walston died intestate on 30 June  1950, leaving a 
f a rm in Greene County which, under the lawsof intestacy, passed to 
his children, Belva Walston Graves, William Walston and George 
Walston, a s  tenants  in common, each inheriting a one-third undi- 
vided interest in the f a rm subject to the dower interest of Esther  T.  
Walston, wife of the deceased. 

Willie Graves rented the f a r m  and tended it for more than ten 
years for his wife, her brothers and her mother. The f a rm contained 
a feeder pig operation which was the subject of a recorded contract 
between Willie Graves and Bunting Swine Farms.  In 1974, Willie 
and Belva Graves mortgaged Belva's one-third undivided interest 
to Branch Banking and Trust  Company as a portion of the security 
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for an  $85,000 loan by the bank. Willie and Belva Graves defaulted 
on the loan and the bank instituted foreclosure proceedings. A 
foreclosure sale was set for 15  November 1976. William and George 
Walston became concerned tha t  par t  of the f a rm might  be acquired 
by someone outside the family. The parties entered into an  agree- 
ment whereby the interest of Belva Graves would not pass out of the 
family. According to a stipulated fact drawn from defendants' 
answer: 

[Plrior to the foreclosure sale the plaintiff, Belva W. 
Graves and her  husband, Willie M. Graves, and the de- 
fendants agreed that  if the Bunting brothers would put  
up  the money necessary to bid in the one-third undivided 
interest in said lands a t  the foreclosure sale, then, and in 
tha t  event, William L. Walston would make high bid for 
said lands a t  the foreclosure sale and,  upon payment of 
said purchase price to the Trustee and after acquisition 
of title of said lands, deed said one-third undivided inter- 
est to Terry Graves Heath. 

Willie Graves, defendants William and George Walston, and 
the Bunting brothers met a t  the courthouse on the morning of the 
sale and discussed the agreement. A t  the sale, the bank bid $9,000; 
William Walston then bid $10,000, and the sale was closed. The 
Bunting brothers gave a check for $1,000 to the trustee as  a ten 
percent deposit. The check was never cashed. Neither the Buntings 
nor plaintiffs were called upon to provide the bid money. Defend- 
ants  and Esther  T. Walston, the widow with the dower interest, 
obtained a $10,000 loan from Fi rs t  Citizens Bank which was used to 
pay the amount of the bid to the trustee who conducted the fore- 
closure sale. The sale to William Walston was confirmed, and on 6 
December 1976, the one-third undivided interest of Belva Graves 
was deeded to William L. and George Harper  Walston. 

William Walston then advised his sister tha t  she and the other 
plaintiffs had no interest in the property and that  he and George 
Walston owned the entire property subject to their mother's dower 
right.  Defendants further  advised plaintiffs and Bunting Swine 
Fa rms  by registered mail that  the f a rm belonged to defendants and 
that  the feeder pig operation on the f a rm must be terminated unless 
Bunting Swine F a r m s  and plaintiffs paid $2,000 rent  by 15  Febru-  
a ry  1977 and recognized the ownership of the f a rm by defendants. 
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In addition to the above stipulated facts, there is evidence 
tending to show: 

The Buntings agreed to put  up  the money for William Walston 
to bid in the f a rm.  The principal concern of the Buntings was to see 
tha t  the hog feeder operation upon which they relied in their busi- 
ness continued to function. Willie Graves was employed by them in 
their pig f a rm operations. I t  was felt that  others might not bid on 
the f a rm if they knew family members were t rying to buy it back. 
William Walston testified: "I was there for the sole purpose of 
bidding the f a rm in and having it in my name and when they paid 
off the rest of the money i t  was going to Terry Graves. I was not 
interested in where the money was corning from so long as the 
money came and it was put  in Terry's name." 

William Walston bid in the property and C. B. Bunting gave 
the trustee a deposit check for $1,000. After the sale, the Buntings 
discussed the $10,000 loan with their attorneys. The Buntings in- 
tended the hogs Willie Graves raised for them to be security for the 
loan. The Bunting attorneys suggested other alternatives including 
having title to the interest in the name of Bunting F a r m s  with a 
"legal paper" acknowledging the loan and agreeing to convey the 
property to Terry  Graves Heath on payment of the loan. The Bunt- 
ings informed Willie Graves of their attorneys' advice. Douglas 
Bunting testified, "[wle would consider putting title in the name of 
Terry Graves Heath if it had to go that  way." Willie Graves told his 
brother-in-law William Walston of the Buntings' proposal tha t  the 
property be in their name until the $10.000 purchase price was paid 
them. William Walston objected to this but  did indicate a deed of 
t rus t  to the Buntings by Terry  Graves Heath would be acceptable. 

The Walston brothers felt the Bunting brothers had reneged 
on the agreement. I t  was their intent to keep the f a rm in the family. 
I t  was impossible for their sister to hold the property because of her 
other judgment creditors who would seek execution on the land. 
The Walston brothers wanted their niece, Terry  Graves Heath, to 
have her mother's interest. Ter ry  Graves Heath testified that  her 
uncle told her of the plan to put  her mother's interest in her name 
and that  she was not to worry about the cost as  the rents  would more 
than cover it. William Walston testified that  "I would bid it in for 
Terry  if the Bunting brothers would pay the money. I did bid it in 
for Terry  upon the condition of the Bunting brothers putting up the 
money." 
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The Bunting brothers  testified t ha t  from the date  of the fore- 
closure sale until the  day of the t r ia l ,  they were ready, willing and 
able to provide the $10,000 purchase price. 

The Walston family f a r m  contains seventy-six acres  of land. 
Forty-four acres a r e  cleared fields which br ing  an  annual  rent of 
$8,000. Eight  to ten of these cleared acres  a r e  prime tobacco land. 
The tobacco poundage is about 20,000 pounds a year.  The remain- 
ing acreage consists of woodlands and pasture which is used in the 
feeder pig operation which Willie and Belva Graves developed a t  a 
cost of $50,000 to $60,000, The f a rm has 1800 feet of paved road 
frontage. The fair  marke t  value of the f a rm was placed a t  between 
$150,000 and $200,000. William Walston testified the one-third 
interest of his sister for which he paid $10,000 was worth $25,000 to 
$30,000. 

The case was submitted to the jury on five issues which were 
answered as  follows: 

1. Did the defendant,  William L. Walston, agree a t  or 
before the sale on November 15.1976 to take title in t rus t  
for Terry Graves Heath on the condition that  the Bunting 
Brothers supply the purchase price? 

ANSWER: YES.  

2. Did the plaintiffs rely on this agreement and allow the 
land to be bid in by the defendant,  William L. Walston? 

ANSWER: YES.  

3. If so, did the defendant William L. Walston bid in the 
property a t  a grossly inadequate price? 

ANSWER: YES.  

4. Were the plaintiffs a t  all t imes ready, willing, and able 
to comply with the agreement? 

ANSWER: NO. 

5 .  Did the defendant,  William L. Walston, wrongfully put  
title to the land in the name of himself and his brother,  
George Walston? 

ANSWER: NO. 
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Plaintiffs moved to set aside the answers to the fourth and fifth 
issues as  contrary to the weight of the evidence and the law. Plain- 
tiffs argued tha t  the answers to the first  three issues entitled them 
to this as  a mat te r  of law. They also moved for judgment notwitii- 
s tanding the verdict and for a new trial.  The trial judge then stated: 

Well, the Court is of the opinion tha t  a directed verdict 
should have been entered for the plaintiffs before they 
returned a verdict back. The  motion to set aside the 
verdict a s  to issues four and five, motions a r e  denied and 
the Court concludes, however, tha t  notwithstanding the 
ansLvers to these issues, judgment is to be entered for the 
plaintiffs and orders  the defendants to convey all of their 
r ight ,  title and interest to the property to Ter ry  Graves 
Heath upon tender by the plaintiff of the purchase price 
of $10,000.00 either in U.S. currency or  certified check. 

A judgment  to this effect was entered and defendants appealed to 
the Court of Appeals which affirmed the t r ia l  court's "equitable 
judgment" notwithstanding the verdict. This Court allowed defend- 
ants' petition for discretionary review pursuant to G.S. 7A-31. 

HUSKINS,  Justice. 

Did the trial court e r r  by enter ing a judgment  notwithstand- 
ing the verdict for plaintiffs when plaintiffs had not moved for a 
directed verdict a t  the close of all the evidence? The answer is yes. 

The record on appeal as  amended reveals tha t  the following 
transpired af ter  the jury verdict came in: 

COURT: All r ight ,  any motions. 

MR. BRASWELL: Your honor, I would like for the 
record to sho~v,  tha t  the plaintiffs move tha t  the answer to 
Issue number  four be set aside for tha t  the answer is 
contrary to the evidence, contrary to the lam and that  it 
should be set aside in the interest of justice. I make the 
same motion Lvith reference to the fifth one and I would 
move the court that  judgment be entered not~vithstand- 
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ing the verdict for tha t  the answers to the first three 
issues would entitle us to judgment notwithstanding the 
answer to the issues number four and number five and 
finally if the court does not so g ran t ,  then we move for  a 
new trial. 

COURT: Well, the Court is of the opinion that  a Dir- 
ected Verdict should have been entered for the plaintiffs 
before they returned a verdict back. The motion to set 
aside the verdict as  to issues four and five, motions are  
denied and the Court concludes however that  notwith- 
standing the answers to these issues, judgment is to be 
entered for the plaintiffs and orders the defendants to 
convey all of their r ight ,  title and interest to the property 
to Terry  Graves Heath upon tender by the plaintiff of the 
purchase price of $10,000.00 either in U.S. currency or 
certified check. 

As shown by the amended record, plaintiffs' counsel made three 
post verdict motions: (1) to set aside the answers to issues four and 
five, (2) for judgment notwithstanding the verdict and (3)  for a new 
trial.  The first motion was expressly denied. The second was grant -  
ed. The third was never ruled on by the trial court. 

A motion for judgment notwithstanding the verdict is gov- 
erned by Rule 50(b)(l) of the North Carolina Rules of Civil Proce- 
dure which provides: 

Whenever a motion for a directed verdict made a t  the 
close of all the evidence is denied or  for any reason is not 
granted,  the submission of the action to the jury shall be 
deemed to be subject to a later  determination of the legal 
questions raised by the motion. Not later than 10 days 
after entry of judgment, a party who has moved for a 
directed verdict may move to have the verdict and any 
judgment entered thereon set aside and to have judgment 
entered in accordance with his motion for a directed 
verdict; or i f  a verdict was not returned such party, 
within 10 days af ter  the jury has been discharged, may 
move for judgment in accordance with his motion for a 
directed verdict. In either case the motion shall be 
granted if it appears  that  the motion for directed verdict 
could properly have been granted.  A motion for a new 
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trial may be joined ~ v i t h  this motion, or  a new trial may be 
prayed for in the alternative. If a verdict was returned 
the judge may allow the judgment to stand or  may set 
aside the judgment and either order a new trial or direct 
the entry of judgment as  if the requested verdict had 
been directed. If no verdict was returned the judge may 
direct the entry of judgment as  if the requested verdict 
had been directed or  may order a new trial. Not later 
than ten (10) days af ter  entry of judgment or  the dis- 
charge of the jury if a verdict was not returned, the judge 
on his onrn motion may, with or  without further  notice 
and hearing,  grant ,  deny, or  redeny a motion for directed 
verdict made a t  the close of all the evidence that  was 
denied or  for any reason was not granted.  

The plain meaning of the quoted rule is that  a motion for judgment 
notwithstanding the verdict must  be preceded by a motion for 
directed verdict a t  the close of all the evidence. W'A ittrlici. 1 ' .  E(I t . t { -  

h t r ~ d t .  289 N . C .  260, 221 S.E.2d 316 (1976). The reason for that  
requirement has been explained by Professor Moore a s  follows: 

This is to avoid mak inga  t r ap  of the latter motion. At the 
time tha t  a motion for directed verdict is permitted, it 
remains possible for the party against whom the motion 
is directed to cure the defects in proof tha t  might other- 
wise preclude him from taking the case to the jury. A 
motion for judgment n.o.v., without prior notice of 
alleged deficiencies of proof, comes too late for the possi- 
bility of cure escept  by way of a complete new trial.  The 
requirement of the motion for directed verdict is thus in 
keeping with the spirit  of the rules to avoid tactical vic- 
tories a t  the expense of substantive interests. 

5A Moore's Federal Practice $ 50.08 (1980); sc t  trlso 9 Wright and 
Miller, F ~ d c r a l  Practice and Procedure $ 2537 (1971). 

[I] I n  the present case. plaintiffs did not move for directed verdict 

Plaintiffs thus had no standing after the verdict to move for judg- 
ment not~vithstanding the verdict and for that  reason the trial court 
was without authority to enter  judgment not~vithstanding the ver- 
dict for plaintiffs. The Court of Appeals erred when it affirmed. 
The judgment not~vithstanding the verdict for plaintiffs must there- 
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fore be vacated. 

[2] The trial court did not rule on plaintiffs' third post verdict 
motion for a new trial.  This was error .  When a motion for judgment 
notwithstanding the verdict is joined with a motion for a new trial,  
it is the duty of the trial court to rule on both motions. Rule 50 (c) (1) 
provides: 

If the motion for judgment notwithstanding the ver- 
dict, provided for in section (b) of this rule, is granted,  
the court shall also rule on the motion for new trial,  if 
any, by determining whether it should be granted if 
the judgment is thereafter vacated or reversed, and 
shall specify the grounds for granting or denying the 
motion for the new trial.  If the motion for new trial is 
thus conditionally granted,  the order thereon does not 
affect the finality of the judgment. In case the motion 
for new trial has been conditionally granted and the 
judgment is reversed on appeal,  the new trial shall 
proceed unless the appellate division has otherwise 
ordered. In case the motion for new trial has been 
conditionally denied, the appellee on appeal may 
assert  e r ror  in tha t  denial; and if the judgment is 
reversed on appeal, subsequent proceedings shall be in 
accordance with the order of the appellate division. 

Sre also Mo) l tgome) .~  W a r d &  Co. I * .  D~olcan,  311 U.S .  243, 61 S.Ct. 
189,85 L.Ed. 147 (1940). The ruling on the alternative motion for a 
new trial becomes important where, as  here, the judgment notwith- 
standing the verdict is overturned on appeal. Had the trial court 
conditionally denied the alternative motion, plaintiffs, as provided 
in Rule 50 (c) (I) ,  could have excepted and appealed conditionally 
therefrom. Incident to such conditional appeal,  plaintiffs, a s  appel- 
lees, could have included their exceptions in the record on appeal 
and could have set out cross assignments of error  allegedly entitling 
them to a new trial in the event the judgment notwithstanding the 
verdict was reversed on appeal. Hoots I * .  ('nlawny, 282 N.C. 477,193 
S.E.2d 709 (1973). Had the trial court conditionally granted the 
alternative motion, the case could have proceeded to new trial upon 
remand following our reversal of the judgment notwithstanding 
the verdict, unless this Court on appeal also reversed the grant  of a 
new trial. Dicki)lso?z 1 , .  Poke, 284 N.C. 576, 201 S.E.2d 897 (1974). 
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We note judicially t ha t  the special superior court judge who 
tried this case is no longer on the bench. I t  would be inappropriate 
for another superior court judge who did not t ry  the case to now pass 
upon plaintiffs' alternative motion for a new trial. Hoots 1.. Crrlrr- 
way, suprcx. 

We have reviewed the record and find er ror  of law prejudicial 
to plaintiffs. Five issues were submitted to the jury and answered 
by it as  follows: 

1. Did the defendant, William L. Walston, agree a t  or 
before the sale on November 15, 1976 to take title in 
t rus t  for Terry Graves Heath on the condition that  the 
Bunting Brothers supply the purchase price? 

ANSWER: YES.  

2. Did the plaintiffs rely on this agreement and allow 
the land to be bid in by the defendant, William L. 
Walston? 

ANSWER: YES.  

3. If so, did the defendant William L. Walston bid in 
the property a t  a grossly inadequate price? 

ANSWER: YES.  

4. Were the plaintiffs a t  all times ready, willing, and 
able to comply with the agreement? 

ANSWER: NO. 

5. Did the defendant, William L. Walston, wrongfully 
put title to the land in the name of himself and his 
brother, George Walston? 

ANSWER: NO. 

The answers to the first two issues, nothing else appearing, would 
entitle plaintiffs to judgment as  a matter  of law on the theory of a 
parol t rust .  In Br!yrr~t i s .  Krdl!j, 279 N.C. 123, 181 S.E.2d 438(1971), 
we discussed a t  length the requirements for a parol trust.  In Br!yn,rt, 
we said: 

North Carolina is one of a minority of states tha t  has 
never adopted the Seventh Section of the English Stat- 
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ute of Frauds  which requires all trusts in land to be 
manifested in writing. Even so, this Court has consist- 
ently enforced safeguards that  considerably limit the 
application of the parol t rus t  doctrine. Despite such 
limitations, this Court has always upheld parol t rusts  
in land in the "A to B to hold in t rus t  for C" situation. 
The rule is stated in P O I ( /  I * .  Ncece [244 N.C. 565, 94 
S.E.2d 596 (1956) ] in these words: "[Ilt is uniformly 
held to be the law in this State that  where one person 
buys land under a parol agreement to do so and to hold 
it for another until he repays the purchase money, the 
purchaser becomes a trustee for the party for whom he 
purchased the land, and equity will enforce such an 
agreement." Moreover, a parol t rust  "does not require 
a consideration to support it. If the declaration is made 
a t  or before the legal estate passes, it will be valid even 
if in favor of a mere volunteer." Evidence of the estab- 
lishment of a parol t rust  is required to be clear, cogent, 
and convincing; a mere preponderance of the evidence 
is not sufficient. 

279 N.C. a t  129-30, 181 S.E.2d a t  441-42 (citations omitted). The 
third issue, while not a prerequisite to establishment of a parol 
trust,  demonstrates overwhelmingly that  equity is on the side of the 
plaintiffs. If on remand another jury trial is required, the presiding 
judge shall formulate and submit appropriate issues based upon 
the pleadings and the evidence offered a t  that  time. 

In the present case, the parties stipulated and the jury found 
that  William Walston agreed, a t  or  before the foreclosure sale, to 
take title in t rus t  for Terry Graves Heath on condition that  the 
Bunting brothers supply the purchase price on behalf of plaintiffs. 
William Walston himself so testified. Terry Graves Heath and the 
other plaintiffs relied on that  agreement, and William Walston was 
permitted to bid in the land for $10,000. This establishes a parol 
t rust  in favor of Terry Graves Heath. Although plaintiffs alleged in 
their pleadings a constructive or  resulting trust ,  the pleadings, 
pursuant to Rule 15(b) of the Rules of Civil Procedure, a re  in effect 
deemed amended to conform to the proof. Even so, filing a formal 
written amendment to the complaint by leave of the trial court is 
envisioned by the rule. 

A parol t rus t  must be established by evidence clear, cogent 
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and convincing; a mere preponderance of the evidence is not suffi- 
cient. N / , ! l t r i ~ f  I - .  Kvll i / ,  . s ~ r / ) t ~ i .  lye note from the charge in this case 
that  the judge merely required plaintiffs to prove their case by the 
greater  weight of the evidence. 

For the reasons stated, the decision of the Court of Appeals is 
reversed and the judgment for plaintiffs not\vithstantling the ver- 
dict is vacated. The case is remanded to the trial court for a ne\\ 
trial in accord with this opinion. 

Reversed and remanded. 

Justices C L \ ~ ~ 1 , ' r o ~  and M ~ . : Y I < I <  did not participate in the con- 
sideration or decision of this case. 

STATE OF NORTH CAROLINA J E R R Y  ROSS 1,UCAS. JR .  

No. 67 

(Filed 4  March 1981) 

1 .  Rape $5 2 ,  5- second degree sexual offense - meaning of "any object" 
In defining a "sexual act" in ( ; .S .  14-2i . l ( l )  as  "the penetration, hoxvever 

slight, by any object into the genital or anal opening of another person's body." the 
legislature intended the ivortis "any object" to embrace par ts  of the human body 
as  well as  inanimate or foreign objects. Therefore, the State's evidence was 
sufficient for the jury in a prosecution for second degree sexual offense where it 
tended to shoiv that  defendant penetrated the genital opening of the prosecutrix's 
body with his fingers. 

2 .  Criminal I,aw ##  66, 89.3- victim's prior identificat~on of defendant - 
admissibility for corroboration 

In a prosecution for second degree sexual offense, the victim's testimonyas 
to her  previous identification of defendant a t  the probable cause hearing \vas 
competent to corroborate her in-court identification of defendant. 

3. Criminal La\%' # S :  50, 71- testimony that slivt.rs "appeared to be" glass - 
competency 

Testimony by a police officer that  defendant had \vhat appeared to be slivers 
of glassin his hair .  in his pants and imbedded into hisleatherjacket a t t h e  timeof 
his ar res t  did not violate the opinion rule of evidence since the slivers of glass 
could hardly be described othenvise. and the witness was in a better position than 
the jury to dralv the conclusion as  to whether the slivers Lvere glass. 

4. Arrest and Rail # 3.5; Searches and Seizuress 7- probable cause for arrest 
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- seizure of clothing incident to lawful arrest  
An officer had probable cause to ar res t  defendant for burglary and second 

degree sesual offense where the officer questioned defendant near the crime 
scene shortly af ter  receiving a radio dispatch concerning the crimes but did not 
ar res t  him a t  tha t  time; the officer then [vent to the victim's residence ~vhe re  he 
received a description of the burglar and his clothing: and realizing the descrip- 
tion fit the appearance of defendant,  the officer went looking for defendant. 
removed him from a passing vehicle, and took him to the police station. There- 
fore, defendant's clothing \\.as properly seized a t  the police station as  an incident 
of his la\vful a r res t  and \\.as properly admitted into evidence a t  his tr ial .  

DEFESDANT appeals from judgments of Rr id ,  J., entered a t  
the 30 April  1980 Session, WASHINGTOS Superior Court. 

Defendant was tried upon separate  bills of indictment, proper 
in form, charg ing  him with (1) first  degree burglary in violation of 
G.S. 14-51, (2) second degree sexual offense upon Helen Peele in 
violation of G.S. 14-27.5 and (3) common law robbery of Helen 
Peele. All three offenses allegedly occurred on 8 January  1980. 

The State  offered evidence tending to show tha t  Helen Peele 
was seventy-one years old and lived alone. On 8 January  1980, she 
was in bed watching television. Shortly before 1 a .m. ,  she heard 
"something like glass falling" and got up to investigate. When she 
got into the dining room she sari. a man "backing in the window." 
The en t i re  window had been broken out,  and the man backed 
through the ivindon. into the room. She screamed and ran to her 
bedroom and closed the door, but  the man pushed it open. They 
struggled, and the intruder  asked, "Where is your damn  money?" 
She pointed to her coat nearby,  but  the man said he didn't  want  
money but  wanted sex. The struggle continued, and the man 
started choking her and beating her in the face saying. "I'll kill 
you." They fell on the floor antl her assailant penetrated her vagina 
n i t h  his fingers. The man then left the house through the same 
~vindo\v by ivhich he had entered. Mrs. Peele ran to a neighbor's 
house and a passing motorist alerted the police. She gave the offi- 
cers a description of her assailant, including his clothing, and 
stated tha t  he had the odor of alcohol about him. Mrs. Peele 
returned to her home antl riihco\.e~wl t n  o pocketbooks missing with 
thirty-seven dollars in currencj. in them. 

Over objection, Mrs. Peele identified defendant in court as  the 
intruder  \vho had assaulted h c l r a n d  stated that  she h d  seen him a t  
the probable cause hearing antl identified him there. 
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Officer Curtis Johnson of the Plymouth Police Department  
received a call a t  1252 a .m.  on 8 Janua ry  1980 while he was on 
patrol duty. Within three minutes he encountered defendant Lucas 
and interrogated him for four or  five minutes. Officer Johnson then 
went to Mrs. Peele's residence, where he received a description of 
the person involved. He then went looking for defendant,  removed 
him from a passing vehicle and took him to the police station. 
Defendant had slivers of glass in his hair  and pants  and some were 
embedded in his leather jacket. He had welts on his chest and a cut  
between his fingers. He had in his possession two ten-dollar bills, 
two five-dollar bills and a key to Room No. 35 a t  the Pinetree Motel. 
Officer Johnson fur ther  testified t ha t  he was in courton 16 January  
1980 a t  a preliminary hearing for defendant and that  Mrs. Peele 
identified defendant as her  assailant a t  that  time. There were 
seventy-three people in the courtroom. 

Willie H a r t  was driving the ca r  from which defendant was 
removed when arrested. Ha r t  testified defendant came to his door, 
asked for a r ide to Sand Hill and gave him two one-dollar bills with 
which to buy gas. As they were r idingon the Sand Hill road, the ca r  
was stopped and defendant was arrested.  H a r t  fur ther  stated tha t  
defendant was wearing a coat but  he did not see any glass slivers or 
other glittering material on it. 

Police Chief Floyd Woodley testified he found two purses a t  
207 Monroe Street  about a block and three-quarters  from Mrs. 
Peele's house. 

SBI  Agent Steve Jones, an expert  in the examination and 
comparison of known inked impressions with latent fingerprints.  
testified he compared a latent palm print lifted from the windowsill 
of Mrs. Peele's house with a kno~vn  inked impression of defendant's 
palm print ,  found twenty-two points of identification, and in his 
opinion the person \vho made  the inked palm print  impression also 
made the latent palm print  impression on the windowsill of Mrs. 
Peele's house. 

Defendant offered no evidence. 

The jury convicted defendant on all threecharges.  He received 
a life sentence for the f i rs t  degree burglary \vhich he appealed to 
this Court. We allowed motion to bypass the Court of Appealson the 
sexual assault and  robbery convictions for which he received sen- 
tences of sisteen years and four years,  respectively, to the end that  
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initial appellate review in all cases be had in the Supreme Court. 

Rufus L. Edmisten, Attorney General, by Daniel C. Oakle y, 
Assistant Attorney General, for the State. 

Maynard A .  Harrell, Jr., attorney for defendant appellant. 

HUSKINS, Justice. 

[I]  Defendant's motion a t  the close of the State's evidence to dis- 
miss the charge of second degree sexual assault was denied. This 
ruling is the basis for his first assignment of error .  

G.S. 14-27.5 provides in pertinent par t  as  follows: 

(a)  A person is guilty of a sexual offense in the second 
degree if the person engages in a sexual act  with 
another person: 

(1) By force and against the will of the other person; 

(b) Any person who commits the offense defined in this 
section is guilty of a felony and upon conviction shall be 
punished by imprisonment in the State's prison for a 
term of not more than 40 years. 

G.S. 14-27.1(4) defines "the penetration, however slight, by any 
object into the genital or  anal opening of another person's body. . ." 
as a "sexual act." 

The evidence in this case tends to show tha t  defendant pene- 
t rated the genital opening of Helen Peele's body with his fingers. 
Defendant contends this is not a "sexual act" under the statute 
because the Legislature only intended the words "any object" in 
G.S. 14-27.1(4) to mean any object foreign to the human body. 
Defendant cites no authority in support of his position. 

In the interpretation and construction of statutes, the task of 
the judiciary is to seek the legislative intent. Holtsi~/.q Alcthority i s .  

Fambee, 284 N.C.  242, 200 S.E.2d 12 (1973). This rule applies not 
only to civil statutes but to criminal statutes as  well. Statc i q .  Brow){, 
221 N.C. 301, 20 S.E.2d 286 (1942); State r. Hlr,)lphr.icis, 210 N.C. 
406,186 S .E.  473 (1936). Criminal statutes must  be strictly, but not 
dint ingly or narrowly, construed. Sttrtc i . .  Spo~c~ei., 276 N.C. 535, 
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173 S.E.2d 765 (1970). The words and phrases of a s tatute  must  be 
construed as  a par t  of the composite whole and accorded only that  
meaning which other modifying provisions and the clear intent and 
purpose of the act  will permit .  Where the Legislature defines a 
word used in a statute, that  definition is controlling even though the 
meaning may be contrary to its ordinary and accepted definition. 
I ' q / c l  I * .  S~rp,ul!l Co.. 277 N.C. 119, 177 S.E.2d 273 (1970). 

When the foregoing rules of statutory construction a r e  applied 
to G.S. 14-27.1(4), we a r e  of the  opinion, and so hold, tha t  the 
Legislature did not intend to limit the meaning of the words "any 
object" to objects foreign to the human body. The  complete tlefini- 
tion of "sexual act" contained in the statute reads as  follows: 

"Sexual act" means cunnilingus, fellatio, analingus, or 
anal  intercourse, bu t  does not include vaginal inter- 
course. Sexual act also means the penetration, how- 
ever slight,  by any  object into the genital o r  anal  open- 
ing of another person's body: Provided, that  it shall be 
an  aff i rmative defense tha t  the penetration was for 
accepted medical purposes. 

It  is noted tha t  all sexual actsspecifically enumerated in thestatute  
relate to sexual activity involving partsof the human body. The only 
sexua! act excluded from the statutory definition relates to vaginal 
intercourse, a necessary omission because vaginal intercourse is an 
element of the cr imes of first  and second degree rape  which a r e  
defined in G.S. 14-27.2 and G.S .  13-27.3. The words "sexual act" do 
not appear  in these rape statutes. The words do appear  in G.S. 
14-27.4 and G.S. 14-27.5 which define the crimes of f i rs t  and second 
degree "sexual offense." The Legislature must have intended "sex- 
ual act" as  defined in G.S. 14-27.1(4) to encompass every penetra- 
tion other than vaginal intercourse. We therefore conclude tha t  the 
Legislature used the words "any object" to embrace  par t s  of the 
human body a s  well as  inanimate or  foreign objects. If the lawmak- 
ing body had a different intent,  it could have easily expressed it. 
Defendant's first  assignment of e r ro r  is overruled. 

[2] At tr ial ,  Mrs. Peele identified defendant from the witness 
stand without objection as  the man who broke into her  home and 
assaulted her. She was then permitted to testify over objection that  
she had previously picker1 defendant out of the crowd in the court- 
room a t  the probable causc hearing an11 identified him as her 
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assailant a t  that  time. Admission of her testimony as to the previous 
identification constitutes defendant's second assignment of error .  

There is nothing in the record to suggest that  Mrs. Peele's 
previous identification of defendant a t  the probable cause hearing 
was tainted by impermissibly suggestive procedures. Defendant 
does not challenge admission of the evidence on that  ground. 
Rather ,  he contends that  Mrs. Peele's credibility had not been 
impeached and therefore her testimony as to her previous identifi- 
cation of defendant a t  the probable cause hearing could not be used 
to bolster and strengthen the credibility of her in-court identifica- 
tion testimony. For reasons which follow, we think defendant's 
position is unsound. 

I t  seems that  most jurisdictions will not receive evidence to 
support the credibility of a witness unless tha t  witness has been 
directly impeached. See 4 Wigmore, Evidence, 3 1124 (Chadbourn 
rev. 1972). The necessity for some kind of impeachment or  attack on 
the credibility of the witness is recognized in some of our earlier 
cases. See S ta  te I ! .  Cope,  240 N.C. 244,8 l  S.E.2d 773 (1954); Gibsoir 1.. 

Whi t ton ,239  N.C. 11,79 S.E.2d 196(1953); State  1,. Me lv in ,  194 N.C. 
394,139 S .E.  762 (1927); B o w n a n  r9. B la~zke i l sh ip ,  165 N.C. 519,81 
S.E.  746 (1914); State  i s .  P a r i s h ,  79 N.C. 610 (1878). As these and 
other cases reveal, however, we have recognized that  impeachment 
may arise from proof of bad character ,  contradictory statements, 
vigorous cross-examination, contradiction by other witnesses, or  
the varied position of the witness in reference to the cause and its 
parties. As a result, "the necessity of impeachment as  a prerequisite 
to corroboration would seem to be more theoretical than real. 
Indeed, the more recent cases tend to ignore the requirement of 
impeachment altogether." 1 Stansbury's North Carolina Evidence 
§ 50, p. 144 (Brandis rev. 1973). See S tu te  i s .  C(i) ' ter,  293 N.C. 532,238 
S.E.2d 493 (1977); State r. Cook,  280 N.C.  642,187 S.E.2d 104 (1972); 
State  L ! .  Best ,  280 N.C. 413, 186 S.E.2d 1 (1972); State  r 3 .  Fo.~. ,  277 
N.C. 1, 175 S.E.2d 561 (1970); S ta te  r q .  P ~ i m e s ,  275 N.C. 61, 165 
S.E.2d 225 (1969); S ta te  I * .  Pa ige ,  272 N.C. 417, 158 S.E.2d 522 
(1968); State  r 9 .  Rose ,  270 N.C. 406, 154 S.E.2d 492 (1967); Stnte  l * .  

Case ,  253 N.C. 130,116 S.E.2d 429 (1960), cert. derz., 365 U.S. 830,5  
L.Ed.2d 707, 8 1  S.Ct. 717 (1961); State  i :  Rose,  251 N.C. 281, 111 
S.E.2d 311 (1959). In fact,  the admissibility of prior consistent 
statements of a witness to strengthen his credibility has been reaf- 
firmed by this Court in scores of cases where the credibility of the 
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witness has been impugned in any way. See, e.g., State v. Brodie, 190 
N.C. 554, 130 S.E.2d 205 (1925). If the previous statement of the 
witness was substantially consistent with the testimony of the wit- 
ness a t  trial,  i t  has been held to be admissible for corroborative 
purposes. If the prior statement is substantially inconsistent with 
the testimony of the witness a t  t r ial ,  it is admissible for impeach- 
ment  purposes. Such is the rule with us. I t  is grounded upon the 
obvious principle that the consistent statements sustain and strength- 
en,  while conflicting statements  impair  the credibility of the wit- 
ness before the jury. 

For  the reasons stated, we hold that  the challenged evidence 
was competent and properly admitted. Defendant's second assign- 
ment of e r ror  is overruled. 

[3] Officer Curtis Johnson was permitted to testify over objection 
tha t  when he removed defendant from the vehicle driven by Willie 
H a r t  and took him to the police station, defendant had what  
appeared to be slivers of glass in his hair and in his pants as  well as  
embedded into his leather jacket. Admission of this testimony con- 
stitutes defendant's third assignment of error .  

Defendant argues the testimony challenged by this assign- 
ment  violates the opinion rule of evidence and is therefore inadmis- 
sible; t ha t  the witness could have described the substance to the 
jury and allowed it to form its own opinion as to whether it was glass 
or some other material;  tha t  the court's rul ing permitted the wit- 
ness to testify in an  a rea  requir ing the testimony of experts.  This 
prompts a brief examination of the opinion rule. 

Opinion evidence is inadmissible if the witness can relate the 
facts "so tha t  the jury will have an  adequate understanding of them 
and the jury is as  well qualified a s  the witness to d raw inferences 
and conclusions from the facts.'' 1 Stansbury's North Carolina Evi- 
dence 5 124, p. 388 (Brandis  rev. 1973); Br~nnblossom 1: Thomas, 266 
N.C. 181,146 S.E.2d 36 (1966). The evidence is admissible if either 
of these conditions is absent. Moreover, when the facts cannot be so 
described tha t  the jury will understand them sufficiently to be able 
to d raw its own inferences, the admissibility of opinion evidence is 
thoroughly established and is often characterized as a shorthand 
statement of fact,  or the instantaneous conclusions of the mind, or 
natural  and instinctive inferences, or  the evidence of common ob- 
servers testifying to the results of their observation. See 1 Stans- 
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bury's North Carolina Evidence § 125 (Brandis rev. 1973), and 
cases cited therein. 

In the case before us, regardless of the characterization given 
to the statement of Officer Johnson concerning "what appeared to 
be" glass slivers, we hold the statement was competent and prop- 
er ly admitted because slivers of glass could hardly be described 
otherwise. To require the witness to describe the location, position, 
coloration and other minute characteristics so that  the jury, who 
had not seen the slivers, could d raw its own conclusions as to 
whether they were glass places form over substance and is contrary 
to common sense. The witness was in a better position than the jury 
to d raw the conclusions. Defendant's third assignment is overruled. 

[4] Finally, defendant challenges the seizure of his clothing and 
admission of the clothing into evidence. This constitutes his fourth 
and fifth assignments of error .  

The record reveals that  Officer Johnson questioned defendant 
shortly after receiving a radio dispatch concerning the burglary 
but  did not a r res t  him a t  that  time. The officer then went to Mrs. 
Peele's residence where he received a description of her assailant. 
Realizing the description fit  the appearance of defendant Lucas, 
Officer Johnson continued his search and stopped a vehicle in which 
defendant was a passenger, removed him and took him to the police 
station. There, Officer Johnson advised defendant of his Miranda 
rights. Officer Inscoe, af ter  conferring with Officer Johnson, 
placed defendant under a r res t  and requested Sergeant  Mizell to 
obtain other clothing for defendant so defendant's clothing could be 
removed and retained for further  examination. When Sergeant 
Mizell returned with other clothing, defendant's clothing was 
removed and retained. Evidence establishing all these facts was 
admitted without objection. In fact,  the record shows tha t  the cloth- 
ing itself was also admitted without objection. Failure to object to 
the introduction of evidence is a waiver of the r ight  to do so, "and its 
admission, even if incompetent, is not a proper basis for appeal." 
State s. Hunter, 297 N.C. 272,278-79,254 S.E.2d 521,525 (1979); see 
also State c. Nelson, 298 N.C.  573,260 S.E.2d 629 (1979). 

In any event, the clothing was not seized as a n  incident to a n  
illegal arrest .  Defendant was not illegally arrested. He was arrest- 
ed without a warrant  upon probable cause. "An ar res t  without a 
warrant  is based upon probable cause if the facts and circumstances 
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known to the arrest ing officer warrant  a prudent  man in believing 
that  a felony has been committed and the person to be arrested is the 
felon." Stcxte I*. A/e.~~artrJov, 279 N.C. 527, 532, 184 S.E.2d 274, 278 
(1971). Here,  Officer Johnson had observed defendant and his cloth- 
ing, had received a description of the burglar 's at t i re  from Mrs. 
Peele and discovered defendant when he stopped the car  of one 
Willie Har t .  The ar res t  which followed thereafter was based upon 
probable cause. The officer had visited the cr ime scene and had 
reasonable grounds to believe that  defendant committed the offense 
in question. Sttrtc r. S v i a l l ,  293 N.C. 646, 239 S.E.2d 429 (1977); 
S f n t c  i: D i c l i c ~ s ,  278 N.C. 537, 180 S.E.2d 844 (1971). 

Defendant's clothing was lawfully seized and properly allowed 
into evidence. The authorities hold that  handwriting samples, blood 
samples, fingerprints,  elothi)lcl, hair ,  voice demonstrations, even 
the body itself, a r e  identifying physical characteristics and outside 
the protection of the Fifth Amendment privilege against self- 
incrimination. S c l l w ~ r h ~ ) .  r ' .  Ccrli.fomia, 384 U . S .  757, 16 L.Ed.2d 
908, 86 S.Ct. 1826 (1966); S f n t c  1 ! .  Wright ,  274 N.C. 84, 161 S.E.2d 
581 (1968), crrt. d o / . ,  396 U.S. 934, 24 L.Ed.2d 232, 90 S.Ct. 275 
(1969); Stnte  iq.  Gtrskill, 256 N.C. 652, 124 S.E.2d 873 (1962). "It  is 
well settled in North Carolina tha t  clothing worn by a person while 
in custody under a valid a r res t  may be taken from him forexamina- 
tion, and,  when otherwise competent, such clothing may be intro- 
duced into evidence a t  his trial." State  r. Dickc,ls, 278 N.C. 537,543, 
180 S.E.2d 844,848(1971). Moreover, there is nothing in this record 
to indicate tha t  the taking of defendant's clothing was other than 
with his voluntary cooperation. 

We conclude tha t  defendant had a fair  trial free from prejudi- 
cial error .  The verdicts and judgments based thereon must there- 
fore be upheld. 

No error .  
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C A L V I S  E .  PEEBLES v.  H A R O L D  MOORE 

No. 13 

(Filed 4 March 1981) 

Rules of Civil P r o c e d u r e  5 55- e n t r y  of de fau l t  - e f f ec t  of unt imely  a n s w e r  
Defaults may not be entered af ter  answer has been filed, even though the 

answer is late. G.S. 1A-1, Rule 55(a) 

ON discretionary review to review the decision of the Court of 
Appeals, reported in 48 N.C. App. 497, 269 S .E.  2d 694 (1980), 
which reversed a judgment of default against defendant entered by 
C a i ~ a c l a ~ ,  J., 13 September 1979 a t  WAKE County Superior Court. 

On the motion for default judgment, Judge  Canaday had 
before him the followingfacts: On 24 January  1979, plaintiff filed a 
complaint seeking damages for injuries allegedly proximately 
caused by defendant's negligent operation of his motorcycle. The 
summons and complaint were served on defendant 28 January  
1979. Defendant's answer denying negligence and alleging con- 
tributory negligence on the par t  of plaintiff was not filed until 6 
March 1979, which date was beyond the thirty-day time limit for 
responsive pleadings as set out in Rule 12(a)(l).  On 9 April 1979 
upon oral request from plaintiff, the Clerk of Wake County Super- 
ior Court made an entry of default against defendant. On the same 
day, plaintiff filed a reply to defendant's answer denying that  plain- 
tiff was contributorily negligent. 

On 24 April 1979, defendant moved to have the Clerk'sentry of 
default set aside. In support of this motion, defendant filed the 
affidavit of John F. Hester, Claims Attorney for Nationwide Mu- 
tual Insurance Company, defendant's insurer. In the affidavit, Mr. 
Hester explained the course of events leading to the late filing of the 
answer a s  follows: Nationwide received notice of the lawsuit on 9 
February  1979, and Mr. Hester notified the company's counsel, 
George R. Ragsdale, through Mr. Ragsdale's secretary, that he 
would send along the file on the case in about seven days. Three days 
later the file was removed from Mr. Hester's desk before its entry 
on the company's automatic diary which keeps t rack of the proce- 
dural  posture of the company's cases. The misplacement of the case 
file did not come to the attention of Mr.  Hester until 5 March 1979 
when he received a call from plaintiff's attorney. Thereupon, Mr. 
I-Iester called Mr. Ragsdale, and defendant's answer was filed on 6 
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March 1979. 

On 13 September 1979, Judge  Canaday heard defendant's 
motion to set aside the Clerk's entry of default and plaintiff's motion 
for default judgment based on the entry. Judge  Canaday denied 
defendant's motion to set aside the entry and granted plaintiff a 
default judgment on the issue of liability. The judge found that  
"defendant has not shown good cause for setting aside the entry of 
defaul t .  . . ." 

The Court of Appeals reversed the trial judge and,  in an  
opinion by Chief Judge  Morris, held tha t  the Clerk of Superior 
Court properly made the initial entry of default despite the pres- 
ence of defendant's answer. The Court of Appeals, however, con- 
cluded tha t  Judge  Canaday had abused his discretion in failing to 
set aside the entry of default pursuant to defendant's motion. We 
granted plaintiff's petition for discretionary review on 4 November 
1980. 

Ragst-ltr lc 42 Liggett ,  hi] Groiyjc~ R. Rtrgsda lr rr i id  Ja nc F1olwr.s 
Fitlcii f o ~  dc$otirJtx nt.  

BRANCH, Chief Justice. 

Plaintiff first takes the position that under Chapter 1A-1 of the 
General Statutes  a clerk of the superior court has authority to enter  
a default even though an  answer is on file prior to the request for 
entry of default. Defendant on the other hand argues tha t  the 
established practice in North Carolina does not permit a clerk to 
enter  a default when an  answer is on file, and that  the adoption of 
Chapter 1A-1 does not affect the established rule. He relies on a line 
of cases represented by Bn i l c ! ~  I ? .  Drr / ? i s ,  231 N.C. 86,55 S.E.  2d 919 
(1949). In Rtr i lo! j  the clerk of the court entered a default judgment 
for plaintiff even though defendant had previously filed a tardy 
answer. Affirming the trial judge's order setting aside the default, 
this Court stated: 

[Wlhile the clerk is authorized by statute, G.S. 1-209, to 
enter  all judgments by default final a s  a re  authorized in 
G.S. 1-211, and others, the situation of the record, a t  the 
time he came to ac t  on plaintiffs' motion for such judg- 
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ment, failed to present a case where the defendant had 
not answered. Hence, so long a s  the answer remained 
filed of record, the clerk was without authority toenter  a 
judgment by default final. This being so, the judgment 
entered may, on motion in the cause, be set aside. 

Furthermore,  this Court has held that  where the plain- 
tiff is entitled to judgment by default before the clerk for 
failure of defendant to answer within the statutory time, 
he waives this r ight  by waiting until af ter  the clerk has 
permitted an  answer to be filed and the mat te r  has been 
transferred to the civil docket for trial. Cahoon c. Ever- 
ton, 187 N.C. 369, 121 S.E.  612. 

Id. a t  89-90, 55 S.E.  2d a t  921. 

We note parenthetically tha t  G.S. 1-273 still provides that  
when issues a re  joined the case shall be transferred to the superior 
court for trial.  

The holding in Bailey was clearly reenunci: ted in White zq. 
Sozrthard, 236 N.C. 367, 72 S.E. 2d 756 (1952). Th+,:e we find the 
following language: 

A clerk of the Superior Court may, in proper cases, 
when no answer has been filed, enter  a judgment by 
default final or  default and inquiry a s  authorized by G.S. 
1-211, 1-212 and 1-213. G.S. 1-214. However, when an  
answer has been filed, whether before or af ter  the time 
for answering had expired, so long as i t  remains filed of 
record, the clerk is without authority to enter  a judgment 
by default. Bailey lq. Dam's, 231 N.C. 86, 55 S.E.  2d 919; 
Cahooiz i ' .  Ererton, 187 N.C. 369,121 S .E.  612; Inwstvrle~it 
Co. P. Kelly, 123 N.C. 388, 31 S .E.  671. 

Id. a t  368,72 S .E .  2d a t  757. See also Steed 1 3 .  Crariford, 7 N . C .  App. 
378, 172 S.E. 2d 209 (1970). 

We recognize all of these cases were handed down prior to the 
adoption of Chapter 1A-1, Rules of Civil Procedure. Under the old 
practice the recognition of defendant's default by the clerk was by 
entry of default judgment in some circumstances or  by entry of 
default judgment and inquiry in others. Under the modern rules 
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the clerk recognizes a defendant's default by an  entry of default. 
En t ry  of judgment by default under the former practice and entry 
of default under the modern rules a r e  similar in that  they both 
indicate a recognition by the clerk that  defendant has not timely 
filed an  answer. Nevertheless, we must  still decide whether the 
enactment  of Chapter 1A-1 of the General Statutes modified the 
previously existing law so a s  to permit an  entry of default when 
answer has been filed, though it be late. 

The Court of Appeals adopted plaintiff's position and,  in an  
opinion by Judge  Morris, concurred in by Judges Erwin and Clark, 
the court concluded tha t  "decisions under the modern Rules of Civil 
Procedure appear  to have modified this procedure." The authori- 
ties upon which the Court of Appeals relied are  C r o f t s  /*. Ptr ic9)i Shop.  
Itic., 16 N.C. App. 392,192 S.E.  2d 55, crrt. de)?  ied ,  282 N.C. 425, 192 
S.E. 2d 835 ( l972),  and Bell 1 , .  M a r t i n ,  299 N.C. 715,264 S.E.  2d 101 
(1980). The Court of Appeals' reliance on these cases is misplaced. 

Brl l  r l .  Murtin,  s u p r a ,  is clearly distinguishable from the case 
before us for decision. In Brll the Court considered a motion for 
summary judgment pursuant  to G.S. 1A-1, Rule 56. The statement 
in Bell upon which the Court of Appeals relied is as  follows: 

[Wle do not suggest that  a defendant may simply refuse 
to answer plaintiff's complaint and thereby indefinitely 
forestall litigation. If af ter  he receives the complaint and 
summons, defendant fails to file answer within the 30 day 
period a s  required by G.S. 1A-1 Rule 12(a)( l)  plaintiff 
may move for entry of default under G.S. 1A-1 Rule 55(a), 
and thereafter seek judgment by default under G.S. 1A-1 
Rule 55(b). Rule 55(a) provides specifically tha t  entry of 
default would have been appropriate here. 

Id .  a t  720,264 S.E. 2d a t  105. 

The above-quoted language is clearly dicta.  Fur ther ,  this 
dicta statement was addressed to a factual situation in which no 
answer had been filed. The crucial question before us in instant case 
is whether a plaintiff is entitled to entry of default w h r j ~  r r t i  tr)rstc9c). 
is ori .file. 

In Ctwtf.s plaintiff instituted an  action on 15  September 1971. 
Defendant filed answer on 27 October 1971, twelve days beyond the 
time allowed by Rule 12(a)(l).  On 24 January  1972 an  entry of 
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default signed by the clerk was filed. Judge  McConnell entered an  
order setting aside the entry of default. Plaintiff appealed, and the 
Court of Appeals affirmed, finding tha t  the trial judge properly 
acted within his discretion upon finding that  good cause existed to 
set aside the entry of default. The Court of Appeals, without citation 
of authority, proceeded to state: 

Before depositing its answer with the clerk defendant 
did not move under Rule 6(b) for enlargement of time to 
file answer, therefore, its tardily deposited answer did 
not constitute a ba r  to the entry of default. Under the 
circumstances, the answer was merely proffered for fil- 
ing. Defendant has not yet made a motion under Rule 6(b) 
for enlargement of time to file answer, and ,  therefore, no 
answer has been filed. The portion of the judgment which 
states "so that  the case may be decided on its merits" 
constitutes surplusage and is disregarded. 

16 N.C. App. a t  394,192 S .E.  2d a t  56. No authority was cited for the 
ruling that  the tardily filed answer was not filed but  was only 
profferedfor filing. For many years the rule in this jurisdiction has 
been that  a paper writing is deemed to be filed when it is delivered 
for that  purpose to the proper officer and received by him. Power 
Co. 1 . .  Polcer Co., 175 N.C. 668, 96 S.E.  99 (1918); Bailejj 1 . .  Daltis, 
supra.  

In the case before us, it is obvious that  the answer was delivered 
to the proper person and received by him for filing. Although we 
find nothing in Crotts to explain its departure from the established 
North Carolina rule, Chief Judge Morris in the case szlb judice 
stated tha t  Crotts represents "the better reasoned view and is in 
keeping with the spirit  of the time limits of the Rules of Civil 
Procedure." Peebles P. Moore, s u p m ,  a t  501,269 S.E. 2d a t  697. We 
find this reasoning unpersuasive. The Court of Appeals seemed to 
base its conclusion upon G.S. 1A-1, Rule 6(b) and G.S. 1A-1, Rule 
12(a)(l).  Comparison of Rule 6(b) with the former statutes G.S. 
1-125, G.S. 1-152 and G.S. 1-220 discloses that  the new rule is more 
detailed than the former rules, but  there is "no basic change of 
procedure." Comment, G.S. 1A-1, Rule 6(b), Section (b). Neither do 
we discern any basic difference in the provisions of G.S. 1A-1, Rule 
12(a)( l) ,  and the corresponding provisions contained in G.S. 1-125. 
Each statute merely sets forth a timetable for the filing of respon- 
sive pleadings. We further  note tha t  neither of the two new rules 



356 IN  T H E  S U P R E M E  COURT [302 

Peebles v. Moore 

imposes any  sanction for filing a late answer. We therefore con- 
clude tha t  the enactment of these new rules is not determinative of 
the question before us. If the enactment of G.S. 1A-1 changed the 
then existing practice concerning defaults, such change must be 
found in the language of G.S. 1A-1, Rule 55(a). That  rule provides: 

When a par ty  against  whom a judgment for affirmative 
relief is sought has failed to plead or  is otherwise subject 
to default judgment a s  provided by these rules or  by stat- 
ute and tha t  fact is made to appear  by affidavit, motion of 
attorney for plaintiff, o r  otherwise, the clerk shall enter  
his default. 

The portion of G.S. IA-1, Rule 55, applicable to the facts of the 
case before us, requires a clerk to make a n  ent ry  of default "when a 
party . . . has failed to plead . . . ." When a party has answered, it 
cannot be said tha t  he "has failed to plead . . . ." We a re  unable to 
perceive anything in this language or  in the language of the entire 
rule, G.S. 1A-1, Rule 55, which al ters  the established law tha t  
defaults may not be entered after  answer has been filed, even 
though the answer be late. 

We believe tha t  the better reasoned and more equitable result 
may be reached by adhering to the principle that  a default should 
not be entered, even though technical default isclear, if justice may 
be served otherwise. McIntosh, North Carolina Practice and Proce- 
du re  (1970, Phillips Supp.) 5 1670; 3 Barron and Holtzoff, Federal  
Practice and Procedure (Wright  ed., 1961) 5 1216. 

Here plaintiff does not contend that  his r ight  to fairly litigate 
his action has been impaired because defendant tardily filed his 
answer.  The record shows tha t  defendant was a few days late in 
filing his answer,  and plaintiff delayed until answer was filed and 
issues joined before seeking ent ry  of default and before filing a 
reply. Without considering the questions of just cause, excusable 
neglect or  waiver, we conclude tha t  justice will be served by vacat- 
ing the entry of default and permitting the parties to litigate the 
joined issues. 

For  reasons stated, we hold tha t  the Clerk of Superior Court of 
Wake County was without authority to enter  the default when the 
answer was on file. In light of this holding, we do not deem i t  
necessary to address the question of whether the trial judge abused 



N.C.] SPRING TERM 1981 

S t a m  v. State  

his discretion in refusing to set aside the entry of default. 

This cause is remanded to the Court of Appeals with direction 
that  i t  be remanded to Wake County Superior Court for proceed- 
ings consistent with this opinion. 

Modified and affirmed. 

PAUL STAM. JR.  v. T H E  STATE O F  NORTH CAROLINA; J A M E S  B. HUNT,  
JR.,  INDIVIDUALLY A N D  I N  HIS OFFICIAL CAPACITY A S  GOVERNOR O F  THE STATE OF 
N O R T H ~ A R O L I N A ;  RUFUS EDMISTEN, IN HIS OFFICIALCAPACITY AS ATTORNEY 
GENERAL OF T H E  STATE OF NORTH CAROLINA; SARA MORROW, INDIVIDUALLY 

A N D  I N  H E R  OFFICIAL CAPACITY AS SECRETARY OF T H E  DEPARTMENT OF HUMAN 
RESOURCESOFTHE STATE OFNORTH CAROLINA; NORTH CAROLINA DEPART- 
MENT O F  HUMAN RESOURCES; ROBERT WARD, I N D I V I D U A L L Y A N D I K H I S  
OFFICIAL CAPACITY AS DIRECTOR OF T H E  DIVISION OF SOCIAL SERVICES OF THE 
DEPARTMEKTOF HUMAN RESOURCESOFTHE STATE OFNORTH CAROLISA; SOCIAL 
SERVICES COMMISSION; J A M E S  WIGHT, I N D I V I D U A L L Y  A N D  I N  HIS  OFFI- 

CIALCAPACITY AS DIRECTOR OF THE WAKE COUKTY DEPARTMENTOF SOCIAL SERV- 
ICES; WAKE COUNTY, A BODY POLITIC 

No. 79 

(Filed 4 March 1981) 

1. Abort ion 5 4; Constitutional L a w  5 17; Taxa t ion  5 7- h u m a n  fe tus  not  
"person" - no constitutional b a r  to Sta te  f u n d i n g  of abor t ions  

Decision of the Court of Appeals that a human fetus is no ta  "person" within 
the protection guaranteed by Art.  I, 55 1 and 19 of the N.C. Constitution and that 
State funding of elective abortions does not violate Art.  V ,  5 5 of the N. C. 
Constitution requiring every act  which levies a tax to "state the special object to 
which it is to be applied" is affirmed by the Supreme Court. 

2. Counties 5 6.1- author i ty  of county  to levy t axes  
Counties must derive the power of taxation from the legislathre, and any 

a t tempt  to exercise the taxing power which is found not to be within the powers 
granted to the county is ultra vires and void. 

3. Counties 3 6.1- p o w e r  to levy t axes  - s t r ic t  construction 
A g ran t  to a county of the power to levy taxes must be strictly construed. 

4. Abortion 5 4; Counties 5 6.1; Taxa t ion  5 5.2- medical ly  unnecessary  abor -  
tions - county's levy of taxes  - no s ta tu tory  author i ty  

G.S. 153A-255 did not give counties the underlying authority to levy taxes 
pursuant to G.S. 153A-149(c)(30) to fund medically unnecessary abortions, since 
the authority conferred upon counties to provide social services pursuant to G.S. 
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153A-255 is limited to providing the poor with the basic necessitiesof life and a 
medically unnecessary abortion is not a basic necessity of life. Therefore, Wake 
County exceeded i ts  statutorily conferred power in levying a tax to fund medi- 
cally unneccessary abortions and the tax levy was ultrc~ ( , i res  and void. 

Justice M E Y E R ~ ~ ~  not participate in the consideration or decision of this case. 

ON appeal from the decision of the Court of Appeals, reported 
in 47 N.C. App. 209, 267 S .E.  2d 335, aff irming the grant ing  of 
summary judgment for defendants by Braswell, J., a t  the 29 March 
1979 Session of WAKE Superior Court. This case was argued a s  No. 
59. Fall Term,  1980. 

Plaintiff instituted this action a s  a citizen, resident and tax-  
payer of the State of North Carolina and of Wake County seeking a 
declaratory judgment tha t  the action of defendants in paying for 
medically unnecessary abortions is illegal. Plaintiff alleged, i n t e r  
alia, that: 

5. Defendants jointly and severally have been, and con- 
tinue to pay and cause to be paid out of tax  monies of the 
State  of North Carolina and of Wake County, monies for 
the performance of abortion of live human fetuses, which 
abortions a re  medically unnecessary. 

6. Defendants purport  to ac t  under administrative 
rules, codified a s  10 NCAC 42W0001 e t  seq which rules 
purpor t  to establish a State  Abortion Fund and purport  
to be authorized by G.S. 143B-153 and/or G.S. 14-45.1 
and to have been effective February 1,1978. 

Plaintiff challenged the payment of monies for abortions a s  
"ultra ~qires any power given to Wake County by any statute law- 
fully enacted by the General Assembly of North Carolina." He also 
challenged the payment of money on constitutional grounds, alleg- 
ing tha t  a fetus is a person within the "Law of the Land" clause of the 
North Carolina Constitution, Article 1, Section 19 and entitled to 
due process before being deprived of life, liberty or  property. 
Finally, plaintiff alleged that  the payment of funds "[c]onstitutes an  
application of tax  monies to purposes not stated in the Acts levying 
the tax  in violation of Article V, Section 5 of the North Carolina 
Constitution." 

Defendants answered, denying the material allegations of the 
complaint, and moved for summary judgment. Judge  Braswell 
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granted summary judgment for defendants and found that  a fetus 
is not a legal "person" within the meaning of the North Carolina 
Constitution, that  the funding of monies for medically unnecessary 
abortions was not ultra zqires and violated neither statutory nor 
constitutional law. 

The Court of Appeals, in an  opinion by Judge  Parker ,  Chief 
Judge  Morris and Judge  Martin (Robert M.)concurring, affirmed. 
Plaintiff appealed to this Court pursuant to G.S. 7A-30(1) on 
grounds that  the appeal involves a substantial question arising 
under the North Carolina Constitution. 

Paul Starn, Jr., for plaintiff appellant. 

Rufus L. Edmisten, Attorney General, b y  Steven M. Shaber, 
Associate Attorney, for the State, appellee. 

Michael R. Ferrell for the County of Wake, appellee. 

BRANCH, Chief Justice. 

[l] By his first assignment of e r ror ,  plaintiff contends that  the 
trial court erred in concluding that  a human fetus is not a "person" 
within the protection guaranteed by Article I ,  Sections 1 and 19 of 
the North Carolina Constitution. Plaintiff's second assignment of 
e r ror  is to the trial court's conclusion that  the state funding of these 
abortions does not violate Article V,  Section 5 of our Constitution 
requiring every act  which levies a tax to "state the special object to 
which it is to be applied." 

We have carefully examined the unanimous decision of the 
Court of Appeals as  it relates to plaintiff's Assignments of E r ro r  
Numbers 1 and 2. We conclude tha t  the authorities cited, the prin- 
ciples of law enunciated, and the reasoning of the panel of that  court 
a re  correct and fully support the result reached on the questions of 
law presented by these assignments of error .  We therefore approve 
and adopt the decision insofar as  it aff i rms theg ran t ing  of sum- 
mary judgment on these first two issues. 

We turn  to plaintiff's final assignment of e r ror  which chal- 
lenges the authority of the county to levy taxes and appropriate 
monies for the purpose of funding medically unnecessary abortions. 

[2] I t  is well settled that  counties a r e  mere "instrumentalities and 
agencies of the State government and a re  subject to its legislative 
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control; they possess only such powers and delegated authority a s  
the General Assembly may deem fi t  to confer upon them." High 
Point Slt~plzrs Co. 71. Pleasants, 264 N.C. 650,654,142 S.E.  2d 697, 
701 (1965). I t  is equally well settled that  a sovereign state possesses 
the inherent power of taxation, but  counties must  derive that  power 
as  well a s  all othersfrom the legislature. I H  rr Appeal of Mal-tin, 286 
N.C. 66,209 S.E.  2d 766 (1974); Hajoca Corp. L ~ .  Clayton, 277 N.C. 
560, 178 S.E.  2d 481 (1971); 71 Am. J u r .  2d "State and Local 
Taxation" 9 86 (1973). Furthermore,  "[alny at tempt to exercise the 
taxing power.  . . which is found not to be within the powers granted 
to the municipality, is ltltra l9ire.s and void." 71 Am. J u r .  2d, szlpm. 

[3] A g r a n t  to a county of the power to levy taxes must  be strictly 
construed. 4 Antieau's Local Government Law 5 41.00 (1966); 71  
Am. J u r .  2d supra 5 87. "It is likewise a n  established rule tha t  the 
authority of municipalities to levy a tax  must  be made clearly to 
appear ,  and that  doubts, if any, a s  to the power sought to be exer- 
cised, must  be resolved against the municipality." 71 Am. J u r .  2d 
supra; 4 Antieau's Local Government Law, m p r a .  

The power of a county to levy taxes is conferred by G.S. 153A- 
149. Subsection (b)  of that  statute provides, i n t e ~  ulio: 

(b)  Each county may levy property taxes without res- 
triction a s  to rate or amount for the following purposes: 

(8) Social Services. - To provide for public assistance 
required by Chapters 108 and 111 of the General Statutes. 

We agree with the Court of Appeals, and do not think there is any 
real dispute tha t  this section is inapplicable to the instant case. 
Chapter 108 is entitled "Social Services" and includes authorization 
for certain medical assistance. G.S. 108-59. However, the medical 
services a re  limited to those "essential to the health and welfare" of 
the recipients. By no stretch of the imagination can we consider 
medically unnecessary abortions a s  "essential to the health and 
welfareUof the recipients. Chapter 111 deals exclusively with aid to 
the blind. Thus, the power to levy taxes to fund medically unneces- 
sary abortions must be found elsewhere. 

[4] Defendants contend, and the Court of Appeals agreed, tha t  the 
necessary authority is found in G.S. 153A-149(c)(30) which confers 
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upon a county the power to levy property taxes, with a rate restric- 
tion, for various services, including: 

(30) Social Services. - To provide for the public wel- 
fa re  through the maintenance and administration of 
public assistance programs not required by Chapters 108 
and 111 of the General Statutes, and by establishing and 
maintaining a county home. 

We agree  tha t ,  on its face, this section confers the power to levy 
taxes to fund certain social service programs. However, G.S. 153A- 
149(g) provides a s  follows: 

This section does not ~ ~ ( t h o r i z e  an ! j coun ty  to ~ o t d e r t a k e  
a)l!j program,  functio)z, joint lrndertaking,  o r  serrice )tot 
otherwise authorized b y  la rr. I t  is intended only to author- 
ize the levy of property taxes within the limitations set 
out herein to finance programs, functions, or services 
authorized by other portionsof the General Statutes or  by 
local acts. [Emphasis added.] 

I t  is clear, then, that  the power to tax conferred by section 
(c)(3O) depends in turn upon the existence of authority to implement 
a given program in the first instance. Defendants maintain, and 
again the Court of Appeals agreed,  that  the underlying power to 
implement a county program of funding for medically unnecessary 
abortions is to be found in G.S. 153A-255 which provides: 

A u t h o r i t y  to prollide socicrl sert'ice prograws.  - Each 
county shall provide social service programs pursuant to 
Chapter 108 and Chapter 111 and tnajj otherwise ioldo.- 
take ,  sponsor,  o q a w  ixe, rtzgtrge i t?,  a r ~ d  suppovt  othc.)' 
social ser~qice progrcruls irlterlded to furthe?. thc hecrlth, 
welfare,  educa t io?~ ,  safet!j. c'o))t.fort, a )rd con ~ v n  iertce q f  i ts  
ci t izens.  [Emphasis added.] 

We disagree. 

In Hughey  1. .  Clorl i t~ger ,  297 N.C. 86, 253 S .E.  2d 898 (1979), 
this Court had occasion to construe this statute in determining 
whether the underscored language authorized a county to establish 
a school for dyslexic students. In holding that  the statute conferred 
no such authority, we noted tha t  the emphasized portion of the 
statute authorizes a county to implement only programs6'of the type 



362 IN  T H E  S U P R E M E  COURT [302 

- 

Stam v.  State 

created in Chapters 108 and 111 of the General Statutes." Id. a t  92, 
253 S.E.  2d a t  902. We there stated: 

A review of the various aid programs established by 
Chapters  108 and 111 of the General Statutes indicates 
tha t  the education of dyslexic children is not the type of 
i i ~ o ~ i a l  service program" or  "public assistance program" 
contemplated by [G.S. 1538-149(c)(30) and G.S. 153A- 
2551. The programs in Chapters 108 and 111 are  respon- 
sive t o  t h e  needs  of impoverished ci t izens who a r e  
unable to provide for  the basic necessities of life. 

Id. a t  93 ,253 S.E.  2d a t  902. [Emphasis  added.] 

While the decision in Hughr!/  turned on the fact tha t  the school 
was not limited to a class of impoverished students, it is undisputed 
here tha t  the funding of medically unnecessary abortions is avail- 
able only to indigent women. Nevertheless, hug he^ limits the broad 
language of G.S. 153A-255 to programs similar in nature to those 
provided for in Chapters 108 and 111. H ~ g h c ! ~  held that  one com- 
mon thread running through those chapters  was tha t  all the pro- 
g rams  were intended to aid the indigent. Our further  review of 
those statutes reveals tha t  they all provide the class of poor with 
basic necessities which they themselves a re  unable to provide, in- 
cluding, for example, nursing care, employment opportunities, and 
food stamps.  We therefore conclude that  the authority conferred 
upon counties to provide social services pursuant to G.S. 153A-255 
is limited to providing the poor with the basic necessities of life. We 
find it inconceivable tha t  the legislature would have intended med- 
ically unnecessary abortions to be basic necessities of life. 

Fu r the r  evidence of the legislature's intent in passing G.S. 
153A-255 may be found in that  statute's predecessor. Prior to the 
enactment of the current  statute, the le,gislature authorized coun- 
ties: 

(21) To provide for the ) ) r c t i r / f c t i t r i l c r .  of the poor. To 
provide by tax  for the maintenance. comfort and well- 
ordering of the poor; to employ, biennially, by public 
letting or  otherwise, some competent person a s  overseer 
of the poor; to institute proceedings by the warrant  of the 
chairman against any person coming into the county who 
is likely to become chargeable thereto, and cause the 
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removal of such poor person to the county where he was 
last legally settled; and to recover by action in the super- 
ior court from the said county, all the charges and e s -  
penses whatever, incurred for the maintenance or remov- 
al of such poor person . . . . 

N. C. Code, Ch. 17, Sec. 707(21) (1883). 

The language of this act  remained virtually unaltered until 
the statute under  consideration was enacted by the General Assem- 
bly in 1973. I t  is apparent  to us  tha t  the intent and purpose of the 
former act  was to , i c t r i i c t r r i ~  the poor. In light of the types of pro- 
g rams  outlined in Chapters 108 and 11 1, and in the absence of clear 
authorization othenvise, we a r e  of the opinion that  the legislature 
did not intend by the broad language of G.S. 153A-255 to authorize 
counties to levy taxes to fund medically unnecessary abortions. 

Finally, we a r e  not inadvertent to the fact that  the morality 
and legality of abortions have been and remain topics of widespread 
emotional and intellectual debate. Neither do we think tha t  legisla- 
tors a r e  insensitive to the ongoing debate concerning this highly 
volatile subject. I t  is our opinion, therefore, that  had the legislature 
intended to authorize counties to fund medically unnecessary abor- 
tions, it would have made its intent clear by express authorization. 
This the legislature has not done. We therefore hold tha t  defendant 
Wake County exceeded its statutorily conferred power in levying 
the tax  involved in the funding of medically unnecessaryabortions. 
Such a levy without express authorization from the General 
Assembly was ~ ( l t i v  i ' i i ~ j s  and void. 

The decision of the Court of Appeals affirming the judgment 
of Braswell, J . .  is reversed in pa r t  and affirmed in par t ,  and the case 
is remanded to that court for fur ther  remand to the Wake County Su- 
perior Court for en t ry  of judgment  in accordance with this opinion. 

Affirmed in part .  

Reversed in part .  

Justice M E Y E K  did not participate in the consideration or 
decision of this case. 
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STATE O F  NORTH CAROLINA v GEORGE L E E  HAWKINS 

No. 39 

(Filed 4 March 198 1) 

1. Cr imina l  L a w  3 34.7- defendant ' s  commission of a n o t h e r  c r i m e  - admissi-  
bility to  s h o w  motive 

In a prosecution for murder  of a person whom defendant met  a t  a county 
fair ,  testimony tha t  defendant sneaked into the fa i r  without paying because he 
had no money was  competent to show that  defendant's motive for killing the 
victim was pecuniary gain where other evidence showed tha t  later the night of 
the killing defendant had $60 to $80 in his possession. 

2 .  Cr imina l  L a w  5 34- evidence  of defendant ' s  commission of a n o t h e r  c r i m e  - 
inapplicabil i ty of ru l e  

The rule prohibiting evidence tha t  the accused has committed another 
distinct, independent or separate offense was not violated by a witness's testi- 
mony tha t  he had been convicted of breaking and entering a warehouse and 
larceny of property therefrom and that  defendant went to the warehouse with 
him on the night in question to drink wine, since there was no evidence tha t  
defendant participated in any  criminal offense. 

3. Cr imina l  L a w  3 114.2- ins t ruct ions  - no  express ion of opinion on evidence  
The tr ial  court  in a murde r  prosecution did not express a n  opinion on the 

evidence in instructing the jury on a stick asadangerous  weapon wherea  witness 
had testified tha t  defendant told him he killed a man and tha t  "he beat him with a 
stick." 

4 .  Cr imina l  L a w  5 130- motion to se t  as ide  ve rd i c t  - j u r o r s l e a v i n g  j u r y  room 
d u r i n g  del ibera t ions  

The tr ial  court  did not e r r  in the denial of defendant's motion to set aside the 
verdict on the ground that  five or six members of the jury left the jury room a t  
various intervals dur ing their  deliberationsand tha t  the jurors remaining in the 
room continued to talk while others were absent where the evidence a t  a hearing 
on the motion showed tha t  five o r  six jurors left the jury room a t  different 
intervals for the purpose of using a restroom but  tha t  no person was allowed to 
speak to a juror dur ing the time the juror was out of the room and no juror was 
away from the room for more than two minutes, and where there was noevidence 
as  to what was said by the remaining jurors while a juror was out of the jury room. 

 APPEAL^^ defendant from Britf, J., 18 February  1980 Session 
of VANCE Superior Court. 

Upon a plea of not guilty, defendant was tried on a bill of 
indictment charging him with the first degree murde r  of Owen I r a  
Ayscue on 6 October 1978. Evidence presented by the state is sum- 
marized in pertinent par t  a s  follows: 
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On the afternoon of 17 October 1978 a hunter  in a wooded area  
of Vance County near  the fairgrounds found the body of Owen I r a  
Ayscue. The body was in an advanced state of decomposition. A 
medical examiner testified tha t  the body bore indications of exten- 
sive injuries, including lacerations about the head, a broken jaw, 
and several cracked ribs. 

State's witness Donne11 Hayes testified that  he and defendant 
attended the Vance County Fa i r  together on 6 October 1978; that  
they sneaked into the fair because they had no money; tha t  they met 
a man known as "BoJo", and defendant left with the man to get some 
wine. Upon his return a short while later,  defendant had blood on 
his clothes and told Hayes that  he had killed the man.  

Another witness for the state, Melvin Lewis, testified that  
defendant told him that  he had killed a man a t  the fair  and that  he 
had beat him with a stick. Other witnesses testified that  defendant 
was seen a t  the fair  with decedent; that  thereafter defendant had 
blood on his clothing; and that  he had approximately $60.00 to 
$80.00 in one of his hands. 

Defendant offered no evidence. 

Other evidence relating to the assignments of e r ror  will be 
summarized in the opinion. 

The jury returned a verdict finding defendant guilty of first- 
degree murder  by virtue of the felony-murder rule. 

The court then conducted a sentencing hearing a s  mandated 
by G.S. §l5A-2OOO (1978). Pursuant  to written issues submitted, the 
jury found tha t  the murder  was committed for pecuniary gain but  
that  the murder  was not especially heinous, atrociousor cruel. They 
then found that  the aggravating circumstance found by them was 
not sufficiently substantial to call for the imposition of the death 
penalty and tha t  the age of defendant a t  the time of the murder  was 
a mitigating circumstance. The jury unanimously recommended 
that  defendant be sentenced to life imprisonment. 

From judgment imposing a life sentence, defendant appealed. 

A t t o r n e y  General  R u f u s  L. E d m i s t e n ,  by  Spec ia l  D e p u t y  At tor-  
n e y  General  T. B u i e  Costen, f o r  the state. 

J. H e n r y  B a n k s  for. defendarzt nppellarzt. 
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BRITT, Justice. 

By his first assignment of e r ror ,  defendant contends the trial 
court committed prejudicial e r ror  by allowing witnesses "to testify 
to misconduct of the defendant when the defendant had not testified 
in his own behalf". This assignment has no merit. 

[I] Under this assignment defendant refers to his exceptions 
number 1 , 2  and 3. Exception number 1 relates to the testimony of 
Donne11 Hayes. On direct examination Hayes testified that  on the 
night in question he and defendant were friends and that  they 
"snuck" into the fair.  The witness was then asked, "why did you 
sneak in the fair?" After the witness answered "George Lee didn't 
have no money", defense counsel objected. The objection was over- 
ruled and the witness testified again that  he and defendant "snuck 
in the fair" because defendant did not have any money. 

Exceptions 2 and 3 relate to the redirect examination of 
Hayes. On cross-examination he had been asked about his prior 
criminal record and,  particularly, his conviction for breaking and 
entering Rose's Warehouse and larceny of property therefrom. On 
redirect examination, Hayes was asked who was with him on the 
night he went to the Rose's Warehouse. Over objection he testified 
that  four other persons, including defendant, went with him. He 
further  testified that  the five of them went there to drink wine. 

Defendant argues tha t  by admit t ing the challenged testimony 
the trial court violated the general rule laid down in Stntr r q .  
McL,trirr, 240 N.C. 171,81  S.E.2d 364 (1954), "that in a prosecution 
for a part icular  cr ime,  the State  cannot, offer evidence tending to 
show that  the accused has committed another distinct, independ- 
ent ,  or  separate offense". While defendant has accurately set forth 
the gr~tlcrcrl rule restated in , W r C l a i ~ ~ ,  tha t  decision also sets forth 
eight exceptions to the rule. The testimony challenged by exception 
number 1 comes within a t  least one of the exceptions to the rule. The 
testimony challenged by exceptions 2 and 3 does not come within 
the rule a t  all. 

Admittedly, the evidence that  defendant sneaked into the fair 
without paying tends to show that  defendant committed a misde- 
meanor. However, it also tends to show that  defendant had no 
money when he entered the fair.  Other evidence showed that  some- 
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t ime thereafter he met  with decedent and that  later that  night he 
(defendant) had $60.00 or $80.00. One of the exceptions set forth in 
McLtr it1 to the general rule is: 

Where evidence tends to prove a motive on the pa r t  of 
the accused to commit the cr ime charged,  it is admissi- 
ble, even though it discloses the commission of another 
offense by the accused. (Citations.) 240 N.C. a t  176, 81 
S.E.2d a t  367. 

We hold that  the testimony challenged by exception number 1 was 
admissible because it tended to show that  defendant's motive for 
committing the crime of murder  was pecuniary gain. 

[2] With respect to the testimony challenged by exceptions 2 and 
3, we do not think that  testimony tended to show the commission of a 
separate criminal offense by defendant. While the evidence showed 
that  Hayes was convicted of breaking and entering Rose's Ware- 
house, there was no evidence that  defendant was convicted of, or 
even participated in, the offense. The evidence tended to show only 
that  sometime tha t  night defendant and three others went with 
Hayes to Rose's Warehouse and that  the only thing they did there 
was drink wine. This did not show the commission of a crime or 
degrading conduct by defendant. 

Conceding. rr)yut~trtJo, that  the trial court erred in admitting 
any of the testimony which is the subject of defendant's first 
assignment of error ,  considering the overwhelming evidence of 
defendant's guilt ,  we perceive no prejudicial error .  Defendant has 
the burden not only to show er ror  but  also to show that  the error  
complained of affected the result adversely to him. E.g. S t a t e  I * .  
P a i g e ,  272 N.C. 417,158 S.E.2d 522(1968): S t a t o  1 % .  Jat.).rtt ,  271 N.C. 
576. 157 S.E.2d 4, W I Y .  dell ion! sith. ~ o t ~ . .  M r r t ~ ) ~  i ) ig  1 , .  ,Vo).fh Crr t.01- 
i n a ,  389 U.S. 865 (1967). 

Defendant's assignment of error  number 1 is overruled. 

Defendant has abandoned his second assignment of e r ror  
which relates to the denial of his motion for non-suit. 

[3] By his third assignment of e r ror  defendant contends the trial 
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court erred "in restating factual mat te rs  in the charge to the jury." 
Specifically, defendant contends t ha t  the court expressed an  opin- 
ion on the evidence in violation of G.S. 515.4-1222 (1978). We find no 
meri t  in this assignment. 

The portion of the charge challenged by this assignment was 
given when the court was instructing the jury as  to what the s tate  
must  prove beyond a reasonable doubt  in order  for the jury to find 
defendant guilty of first-degree murder .  Defendant excepts to this 
portion of the charge: 

. . . That  the defendant had in his possession a dangerous 
weapon. That  is a weapon dangerous to the life of Owen 
I ra  Ayscue. In determining whether a stick was danger-  
ous to the life of Owen I r a  Ayscue you would consider the 
nature of the stick, the manner in ~vhich  the defendant 
used it or threatened to use it and the size and strength of 
the defendant a s  compared to Owen I ra  Ayscue. 

Defendant a rgues  t ha t  a stick "was never mentioned in the 
indictment, testimony or  even by circumstantial evidence". We 
reject this argument .  Melvin Le~vis ,  a witness for the state,  testi- 
fied, among other things, t ha t  he and defendant were friends, tha t  
he spent the night of 6 October 1978 nrith defendant,  that  defendant 
told him tha t  night tha t  he killed a man a t  the fairgrounds, and tha t  
"he beat him n ~ i t h  a stick". (R.p. 28) 

Assignment of e r ror  number 3 is ovrrruled 

IV. 

[4] By his fourth assignment of e r ro r  defendant  contends the trial 
court e r red  in denying his motion to set the verdict aside and for a 
ne\v trial.  There is no meri t  in this assignment. 

After the jury had returned their verdict of first-degree 
murde r ,  bu t  before the court conducted the sentencing phase of the 
t r ia l ,  defendant moved to set the verdict aside on the ground of 
improper conduct on the pa r t  of the jury. Defendant contended 
then,  as  he does norv, tha t  five or six members  of the jury left the 
jury room a t  various intervals dur ing  their deliberations and that  
the jurors remaining in the room contrnued to talk ivhile others 
were absent.  IIe a rgues  that  this conduct violated the principle 
stated in Stcctc / - .  N ~ i i t l ! l X c .  288 N.C. 608. 623, 220 S.E.2d 521, 531 
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(1975), that  

. . . [Tlhere can be no doubt t ha t  the jury contemplated by 
our Constitution is a body of twelve persons who reach 
their decision in the privacy and confidentiality of the 
jury room. 

The tr ial  judge conducted a hearing on defendant's motion in 
the absence of the jury a t  which time the bailiff and deputy sheriff 
who had waited on the jury dur ing  the course of the trial testified. 
Following the hearing, His Honor made findings of fact summar-  
ized in pertinent par t  a s  follows: 

At all times dur ing  their deliberations on the guilt  or inno- 
cence of defendant, the jury was entrusted to the care of bailiff T. E. 
Cook who was assisted by Deputy Sheriff R. F. Wade, J r .  Neither 
Mr. Cook nor Mr. Wade entered the jury room when any delibera- 
tions were taking place. The jury used the grand jury room and it 
did not have toilet facilities. Messrs. Cook and Wade maintained 
positions in a hallway near a door leading to the jury room for 
purpose of protecting the jury and answering reasonable requests 
for drinks and cigarettes. 

During the jury's deliberation, no person other than the jury 
entered the jury room. On the morning that  the verdict was 
returned, five or six jurors came out of the jury room a t  different 
intervals for the purpose of using a restroom. On those occasions 
each juror was escorted down the hallway (some 30 feet away) by 
either Mr.  Cook or Mr. Wade. No person was allowed to speak to a 
juror dur ing  the time the juror was out of the room and no juror was 
away from the room for more than 2 minutes. The officer deter- 
mined that  no one else was in the restroom when a juror was using 
it. 

The trial court found and concluded that  there \vas no miscon- 
duct on the par t  of the jurors and denied the motion for mistrial. 
The court did not e r r .  As to defendant's a rgument  that  rvhile one or 
more of the jurors went to the restroom the jurors remaining in the 
jury room continued to talk, there was no evidence a s  to what was 
being said. The only evidence was that  "I could just hear a mumble 
in there a t  times, you couldn't hear  a word tha t  they said, you'd just 
hear them talking and that's all". 

Defendant has failed to show er ror  and the presumption is in 
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favor of the regularityof the trial.  Sttrtc i s .  Srr)~rlct~s.  280 N.C.67,185 
S.E.2d 137 (19'71); Sttrtc. 1 % .  Ptrrflo/c., 272 N.C. 60, 157 S.E.2d 688 
(1967). 

For the reasons stated, in defendant's trial and the judgment 
entered we find 

No er ror  

STATE OF NORTH CAROLINA v. THOMAS EUGENE DAVIS 

No. 100 

(Filed 4 March 1981) 

Receiving Stolen Goods 5 2- receiving stolen property - possessing stolen 
pruperty - no lesser offense 

Possessing stolen property in violation of G.S. 14-71.1 is nota  lesser included 
offense of receiving stolen property in violation of G.S. 14-71. 

Justice ME\ EK dtd not partielpate In the consideration and decislon of thls 
case. 

BEFORE J ~ d g e  Barefoot  presiding at the 1 October 1979 Ses- 
sion of GATES Superior Court defendant was convicted of posses- 
sion of stolen property. Defendant was sentenced to imprisonment 
for  a t e rm of not less than four nor more than five years. A majority 
of the Court of Appeals affirmed in a n  opinion by Chirf Judge  
M o r r i s  with Judge  We l l s  concurring. J t r d g ~  Vtiuylr)i dissented. 
Defendant appeals of r ight  to this Court pursuant to G.S. 7A-30(2). 
This case was docketed and argued a s  No 137, Fall Term 1980. 

H o p k i ) i s  & A l l e ? ~ ,  h!j Grover  P r e l n t f c  H o p k i r r s a ~ d  Jrr ~ i c c j  Wtrt- 
sot1 D a  r-idso)z, A t t o r n e g s f o ) .  cJqfe~dr_r )rt a p p ~ l l u ? / t .  

EXUM, Justice. 

The dispositive question presented by this appeal is whether 
possessing stolen property in violation of G.S. 14-71.1 is a lesser 
included offense of receiving stolen property in violation of G.S. 
14-71. We hold that  it is not. Consequently, since defendant was 
indicted upon a charge of feloniously receiving stolen property, bu t  
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convicted of feloniously possessing stolen property, we arrest  
judgment in this case. 

The state's evidence tends to show the following: On 10 March 
1979 a t  approximately 9:30 p.m. Gatesville Police Chief Eugene 
McLawhorn observed defendant Davis sitting in a parked car  near 
a laundromat. He watched a s  defendant left the car ,  relieved him- 
self upon a nearby tree, and returned to the car  "in a staggering 
motion." Chief McLawhorn then observed co-defendants Norman 
Wayne Green and Larry  Jesse Duff remove tires from the back door 
of the laundromat and place them in the car  in which defendant 
Davis was sitting. Defendant, sitting in the middle of the front seat, 
"would on occasion lean over and on occasion sit up straight." Co- 
defendants Green and Duff, after placing nine tires in the car ,  got in 
the ca r  and Duff drove i t  away. Shortly thereafter the car  was 
stopped by Chief McLawhorn; Duff and defendant were arrested. 
Green fled but  was later apprehended. Chief McLawhorn further  
testified as  to a written statement made by defendant Davis which 
tended to implicate him in the crime. In Chief McLawhorn's opin- 
ion defendant was "highly intoxicated" but  not drunk when he 
made the statement. Henry Wrenn,  manager of the Gatesville Rub- 
ber Company, testified that  hiscompany stored tires in a warehouse 
located in the back portion of the laundromat. He stated that  on 10 
March 1979 the warehouse was broken into and numerous tires 
were missing. 

Defendant, testifying on his own behalf, stated that he had 
been drinking heavily on 10 March 1979, tha t  he dozed off occasion- 
ally dur ing  the evening, that  he was unable to remember much of 
what  happened that  night including his statement to Chief McLaw- 
horn, and that  he had nothing to do with the theft of the tires. 

On 2 April 1979 defendant was indicted for felonious breaking 
and entering, larceny, and receiving stolen goods. After co-defend- 
ants  Green and Duff withdrew their pleas of not guilty and entered 
guilty pleas, the state announced that  as to defendant Davis it would 
"proceed upon the theoryof the third count of the bill of indictment, 
that  being the theory of receiving stolen goods knowing them to be 
stolen." 

Receiving stolen goods knowing or having reasonable grounds 
to believe the property to have been stolen is a violation of G.S. 
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14-71.' The tr ial  court,  however, instructed the jury tha t  defendant 
was charged with "possessing property which the defendant knew 
or had reasonable ground to believe had been stolen as  a result of 
breaking and entering." Possession of stolen property knowing o r  
having reasonable grounds to believe the property to have been 
stolen i s a  violation not of G.S. 14-71, butof G.S. 14-71.1.2 Defendant 
was convicted of felonious possession of stolen p r ~ p e r t y . ~  

Defendant contends his conviction for felonious possession of 
stolen property, a n  offense with which he was not charged,  consti- 
tutes e r ro r  requir ing a r r e s t  of judgment. A majority of the Court of 
Appeals disagreed, holding tha t  all the elements of possession a re  
present in the charge of receiving. Thus, since G.S. 15-170 provides 
that  upon the trial of any  indictment a defendant may be convicted 
of the cr ime charged in the indictment o r  of "a less degree of the 
same crime," defendant Davis' conviction was upheld. Judge  
Vaughn,  being of the view tha t  G.S. 14-71.1 is not a cr ime of lower 
degree than G.S. 14-71, dissented. We agree with Judge  Vaughn. 

I t  is well-established tha t  when a defendant is indicted for a 
criminal offense he may be lawfully convicted of the offense charged 
therein or  of any lesser offense if all the elements of the lesser 
offense a re  included within the offense charged in the indictment, 
and if all the elements of the lesser offense could be proved by proof 
of the facts alleged in the indictment. He may not, upon trial under 
that  indictment, be lawfully convicted of any  other criminal offense 

"$14-71. Rece i~~ i )~gs to lengood . s . - I f  any person shall receive anychattel ,  prop- 
erty,  money, valuable security or other thing whatsoever, the stealing or taking 
whereof amounts  to larceny o r  a felony, ei ther a t  common law or by virtue of any  
statute made or hereafter to be made, such person knowing or having reasonable 
grounds to believe the same to have been feloniously stolen or taken, he shall beguilty 
of a criminal offense . . . ." 

"$14-71.1. Possrssiwg stolru goods.-If any  person shall possess any chattel ,  
property, money, valuable security or other thing whatsoever, the stealingor taking 
whereof amounts  to larceny or a felony, ei ther a t  common law or by virtue of any  
statute made or hereafter to be made, such person knowing or having reasonable 
grounds to believe the same to have been feloniously stolen or taken, he shall be guilty 
of a criminal offense . . . ." 

The larceny of property,  the receiving of stolen goods knowing them to be 
stolen and the possessing of stolen goods knowing them to be stolen constitutes a 
felony if the property involved has a value of more than $400.00. Sec G.S. 14-72(a). 
The value of the t ires stolen in the present case was approximately $526.00. 
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whatever the evidence introduced against him may be. State a. 
Riera, 276 N.C. 361,172 S.E.  2d 535 (1970); State 21. Overman, 269 
N.C. 453,153 S.E. 2d 44 (1967); State v. Rorie, 252 N.C. 579,114 S.E. 
2d 233 (1960). Similarly, "[ilf the greater  of two offenses includes all 
the legal and factual elements of the lesser, the greater  includes the 
lesser; bu t  if the lesser offense requires the inclusion of some ele- 
ment  not so included in the grea ter  offense, the lesser is not neces- 
sarily included in thegreater ."  Id. a t  581,114 S.E. 2d at235-36. I t  is 
necessary, then, to examine the elements of receiving stolen goods 
under G.S. 14-71 and possessing stolen goods under G.S. 14-71.1 to 
determine if all the elements of the lat ter  a r e  present in the former. 
If so, G.S. 14-71.1 is a lesser included offense under G.S. 14-71. 

These statutory provisions are  identical in language except 
that  the words "receive"and "receivernin G.S. 14-71 are  substituted 
for the words "possess" and "possessor" in G.S. 14-71.1.4 The essen- 
tial elements of feloniously receiving stolen property a re  (1) receiv- 
ing or  aiding in the concealment of personal property, (2) valued a t  
more than $400.00, (3) which has been stolen, (4) by someone else, (5) 
the receiver knowing or  having reasonable grounds to believe the 
property to have been stolen, and (6) the receiver acting with a 
dishonest purpose. See G.S. $5 14-71, 14-72; State z: Haywood, 297 
N.C. 686, 256 S.E. 2d 715 (1979); State v. Tilley, 272 N.C. 408, 158 
S .E.  2d 573 (1968); see also N.C.P.1.-Crim. $216.40. The essential 
elements of feloniously possessing stolen property a re  (1) possession 
of personal property, (2) valued a t  more than $400.00, (3) which has 
been stolen, (4) the possessor knowing or  having reasonable grounds 
to believe the property to have been stolen, and (5) the possessor 
acting with a dishonest purpose. See G.S. $3 14-71.1,14-72; see also 
N.C.P.1.- Crim. $ 216.47. 

An examination of the elements of both offenses reveals the 
presence of a n  element in each offense tha t  is not present in the 
other. The element of possession is differentfrom, and not included 
in, the element of receiving, and vice versa. To convict a defendant 
under G.S. 14-71.1 the state must  prove among other things that  the 
defendant possessed, rather  than received, stolen goods. To convict 
under G.S. 14-71 the state must  prove that  defendant received, 
rather  than possessed, stolen goods and that the goods were stolen 
by someone other than the receiver. See State a. Kelly, 39 N.C. App. 

See notes 1 and 2, supra 
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246,249 S.E.  2d832 (1978); see trlso N.C.P.1.-Crim. §§216.40,216.47. 
Although a t  first glance possession may seem to be a compo- 

nent of receiving, i t  is really a separate and distinct act. In anala- 
gous cases dealing with the contraband of non-taxpaid whiskey and 
controlled substances ( ra ther  than with the contraband of stolen 
property) this Court has consistently held tha t  the cr ime of posses- 
s i o ? ~  of such items is not a lesser included offense of the cr ime of 
sc.lling o r  transporting them. State I . .  Cameron, 283 N.C. 191, 195 
S.E.  2d 481 (1973) and cases therein cited.5 The Court said in 
Ctr tneron, id. a t  202, 195 S.E.  2d a t  488: 

"By setting out both the possession and sale as  separate 
offenses in the statute and by prescribing the same pun- 
ishment for possession and for sale, it,  is apparent  that  the 
General Assembly intended possession and sale to be 
treated a s  distinct crimes of equal degree, to be separ- 
ately punished rather  than providing that  one should be a 
lesser included offense in the other. 

"The unlawful sale of a narcotic d r u g  is a specific act  
and a given sale occurs only a t  one specific time. Unlaw- 
ful possession, however, is a continuing violation of the 
law. I t  begins as  soon as an  individual first unlawfully 
obtains possession of the d rug ,  whatever the purpose of 
that  possession might be, and does not end until he divests 
himself of it." 

Similarly the unlawful receipt of stolen property is a single, specific 
act  occurring a t  a specific time; possession, however, is a continuing 
offense beginning a t  the time of receipt and continuing until divest- 
ment. Under G.S. 14-71 the state seeks to punish the ac t  of wwiri)l{j 
stolen goods f').o))/ trilothc).; under G.S. 14-71.1 the state seeks to 
punish the act  of pos.sc.s,siilq stolen good:; without regard to who 
might  have stolen them. The punishment for both offenses is the 
same. We believe the legislature intended posscssioii and wc.ei~*iug 
t o  be distinct, separate crimes of equal degree rather  than the 
former to be a lesser included offense of the latter. 

The opinion In Ctruic r o ) ~  noted tha t  the Court of Appeals had erred in Strrtt i s .  

Thori~to)/ .  17 N . C .  App. 225,193 S.E.2d 373 (1972), rc,lied on by defendant Cameron, 
in concluding that  possession of a controlled substanre was a lesser included offense 
of the sale of the substance. 
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We conclude, therefore, that  defendant Davis has been found 
guilty of an  offense with which he was not charged. Judgment must  
bearrested.  Scr State 0. PPr.r!j, 291 N.C. 586,231 S .E.  2d 262 (1977). 

Due to the conclusion we have reached it is unnecessary to 
discuss other assignments of error .  

The verdict below is set aside and judgment is arrested. 

Judgment arrested. 

Justice MEYER did not participate in the consideration and 
decision of this case. 

IN THE MATTER OF: THE WILL OF  MATTIE T. RIDGE, DECEASED 

No. 19 

(Filed 4 March 1981) 

At torneys  a t  L a w §  7.5-  cavea t  proceeding-  f e e s a w a r d e d  caveators 'co~lnsel  
There is nostatutory or case law requirementthat  a specific finding be made 

in a caveat proceeding that  the case has substantial merit  before attorneys' fees 
may be awarded to caveator's counsel; furthermore,  there was no merit  to pro- 
pounders'contention that  the caveat had no merit  a t  all and tha t  the court abused 
its discretion in allowing counsel fees and costs for caveators to be paid from the 
estate, since evidence of the highly dependent condition of testatrix combined 
with the fiduciary relationship between her and her niece, one of the propound- 
ers,  the niece's par t  in preparing anti presiding over the execution of three 
codicils, and the niece's ever increasing share of the estate as  each codicil was 
signed raised a t  least a strong suspicion of the exercise of undue influence, it 
appeared in the best interest of the estate tha t  this cloud be removed and tha t  the 
will be probated in solemn form, and there was therefore ample evidence to 
support the trial judge's finding of fact tha t  the action of the caveators in initiat- 
ing the proceeding was a p t  and proper and their claim was reasonable, made in 
good faith, and p r i m a  facie  in the interest of the estate. 

ON petition for discretionary review pursuant to G.S. 7A-31 
filed by caveators of the will of Mattie T. Ridge, deceased, from a 
decision of the Court of Appeals reported in 47 N.C. App. 183,266 
S .E.  2d 766 (1980), vacating an order of Grahnnl, Judgc ,  entered a t  
the 27 June  1979 Session of Superior Court, GUILFORD County, 
allowing attorneys' fees for caveators' counsel and costs from the 
estate and remanding the cause to the Superior Court of GUILFORD 
County for further  hearing. Caveators' petition for discretionary 
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review was allowed on 16 September 1980. This case was docketed 
in the Fall Term 1980 as Case No. 130 but  argued in the Spring 
Term 1981 as Case No. 49. 

Wyatt, E a r l y ,  H a r r i s ,  Whee le r  & H a u s e r ,  b y  William E. 
Wheeler ,  for  propounders-appellees.  

MEY ER. Justice. 

Mrs. Mattie T. Ridge died testate in High Point, Guilford 
County, North Carolina, on 28 November 1978 a t  the ageof 85. On 7 
December 1978, Virginia T. Jackson, a niece of Mrs. Ridge, pre- 
sented decedent's will and three attached codicils to the Clerk of 
Superior Court of Guilford County for probate. The original will, 
dated 28 May 1970, and three codicils, dated 13  May 1974 (herein- 
af ter  referred to a s  f i rs t  codicil), 22 November 1974 (hereinafter 
referred to a s  second codicil), and 16  October 1975 (hereinafter 
referred to as  third codicil), were admitted to probate in common 
form as together constituting decedent's last will and testament. 

The original will, executed when the testatrix was 76 years 
old, in general provided for conventional disposition of testatrix's 
property: specific bequests to her husband, a niece, a church, and a 
brother, with the residue to be divided one-fifth to her  husband, 
one-fifth to each of her two living brothers, and one-fifth to children 
of each of her two deceased brothers and named a brother as  execu- 
tor. The first and  second codicils were executed when testatrix was 
81 years old and the third codicil when she was 82 years old. These 
codicils substantially changed the distribution of her  estate. The 
first codicil, among other things, included a specific bequest to 
Virginia Jackson of $5,000. The second codicil, among other things, 
designated the share of a deceased brother, Alson Thayer (the 
caveators' father ,  who had died since the execution of the will), to 
nieces and nephews other than Alson Thayer's children, thereby 
increasing the share of the estate bequeathed to Virginia Jackson. 
Virginia Jackson was also named a s  executrix. The third codicil in- 
creased the bequests to several people including Virginia Jackson. 

After the will was probated in common form, Virginia Jack- 
son qualified and undertook the administration of decedent's estate. 
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On 19 Janua ry  1979, Lucy Thayer Koontz, Faye Thayer Kil- 
gore and Marie Thayer McFarlan,  the three children of Alson M. 
Thayer, the brother of decedent who was named in the original will 
bu t  whose name had been stricken from the will by the second 
codicil, filed a caveat to the will a s  probated. The original will was 
not questioned. The caveat alleged the invalidity of the three codi- 
cils attached to the will and asserted that  a t  the time testatrix 
executed each of the codicils, she lacked testamentary capacity to 
do so; that  undue influence was exerted upon testatrix a t  the time 
each codicil was executed; and that  decedent was mistaken a s  to the 
nature, contents or identity of each of the three codicils. 

On 14 May 1979, caveators withdrew their allegation as to the 
invalidity of the three codicils on the ground of lack of testamentary 
capacity. 

The mat te r  came on for trial a t  the 25 June  1979 Special 
Session of the General Court of Justice, Superior Court Division, 
High Point, North Carolina, before Judge  William T. Graham. At 
the trial of the case, caveators (having previously waived their 
allegation of lack of testamentary capacity) waived their allegation 
a s  to the invalidity of the three codicils on the ground of mistake, 
leaving only the allegation of undue influence. 

A t  the close of caveators'evidence, the propounders moved for 
a peremptory instruction on all issues. Caveators stipulated that  the 
third codicil was properly executed and did not resist a peremptory 
instruction on that  issue. The court allowed propounders' motion 
for peremptory instruction and submitted to the jury only the issue 
of decisacit vel non. The jury returned a verdict in favor of the 
propounders, and thereafter judgment was entered by Judge Gra- 
ham admit t ing the four instruments to probate in solemn form as 
decedent's last will and testament. 

Caveators gave notice of appeal and asked to be heard with 
respect to counsel fees. Counsel for propounders asked to be heard 
on the propriety of any award whatsoever of counsel fees for cavea- 
tors. The court heard argument for propounders and caveators and ,  
finding tha t  the action was brought  in good fai th,  held tha t  cavea- 
tors as  well as  propounders were entitled to have their legal fees 
paid out of the estate. The court then instructed counsel to have time 
sheets and appropriate orders prepared in accordance with G.S. 
6-21(2), leaving the amount blank. On the following day, caveators 
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presented time records and other information supporting legal 
services rendered on their behalf in affidavit form together with 
proposed orders for attorneys' fees and costs as  requested by the 
court.  The court,  af ter  hearing evidence of both propounders and 
caveators as  to the fees and costs, awarded propounders $13,000 in 
attorneys' fees and certain costs and awarded caveators $7,500 in 
attorneys' fees, all to be paid from the estate. The following day,  the 
court signed a separate order  for caveators'costs and for refunding 
the $200 cash bond which had been filed when the action was 
instituted. Propounders appealed from the order  contending that  
the trial court erred in awarding attorneys' fees and costs to cavea- 
tors  both a s  a mat te r  of law and as an  abuse of discretion. Caveators 
subsequently, on 20 August 1979, filed a stipulation of dismissal of 
their appeal and by proper order i t  was dismissed. Propounders 
appealed from the order  of Judge  Graham awarding caveators' 
counsel fees and costs from the estate. The Court of Appeals, in a n  
opinion filed 3 June  1980, vacated Judge Graham's order and 
remanded the case to the Superior Court of Guilford County for 
another hearing to determine the propriety of awarding caveators' 
attorneys' fees and ,  if found proper, the amount of such fees. 

All parties agree that  resolution of' this cause is governed by 
G.S. 6-21: 

Costs allor4d eithcr. p a r t y  o r  a p p o ? . t i o m d  iki d i s c r e t i o ~ ?  
of cotc~t.-Costs in the following matters  shall be taxed 
against  either party,  or  apportioned among the parties, 
in the discretion of the court: 

(2) Caveats to wills and any action o r  proceeding which 
may require the construction of any will or  t rust  
agreement,  or  fix the r ights  and duties of parties 
thereunder;  provided, however, that  in any caveat 
proceeding under this subdivision, if the court finds 
tha t  the proceeding is without substantial meri t ,  
the court may disallow attorneys' fees for the attor- 
neys for the caveators. 

The word 'costs' as  the same appears  and is used in this 
section shall be construed to include reasonable attorneys' 
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fees in such amounts as  the court shall in its discretion 
determine and allow: . . . . 

In the decision of the Court of Appeals, we find the following: 

In its order  for counsel fees the trial court made no 
finding or  conclusion with respect to whether the pro- 
ceeding was without substantial merit. Under the evi- 
dence in this case, without such a finding we cannot 
determine whether the trial court properly exercised its 
discretion in awarding the counsel fees. 

For  this reason, the order allowing attorneys' fees for 
caveators' counsel and costs must  be vacated and the 
cause remanded to the Superior Court of Guilford County 
for another hearing to determine the propriety of award- 
ing attorneys' fees to counsel for caveators and ,  if found 
proper, the amount of such fees. 

The clear implication of this portion of the decision is that  the 
trial judge is required to make a specific finding with respect to 
whether the proceeding was "without 'substantial merit."' In their 
briefs and in oral argument before this Court, appellees conceded 
that  the Court of Appeals erred in remanding the case to the Super- 
ior Court for findings with regard to the propriety of awarding 
counsel fees and costs to caveators and the amount thereof. We 
agree. We fail to find any statutory requirewzetzt that  a specific 
finding as to whether or  not the case was without substantial merit  
be made, nor do we find that  our case law establishes such a require- 
ment. By the plain language of the statute the words "if the court 
finds" renders  the proviso with respect to a finding that  the case is 
without meri t  subjunctive, and the word "may" renders  i t  permis- 
sive even in a case where this proviso applies. The phrase "if the 
court finds" clearly contemplates a contingency, the contingency 
being that  the court  might  in some cases make a finding tha t  a case 
was without substantial merit .  Only in the event of that contingency 
does the proviso apply, and then the word "may" renders it permis- 
sive even in tha t  event. Appellees strenuously contend, however, 
tha t  the caveat had no meri t  a t  all and tha t  the court abused its 
discretion in allowing counsel fees and costsfor caveators to be paid 
from the estate. Therefore, argue appellees, Judge Graham's order 
awarding costs and attorneys' fees to caveators should be set aside. 
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Ordinarily, attorneys' fees a r e  taxable as  costs only when ex- 
pressly authorized by statute. Horner zl. Chawlberof Commerce, 236 
N.C. 96, 72 S.E.  2d 21 (1952). G.S. 6-21 specifically authorizes the 
trial court in its discretion to allow attorneys' fees to counsel for 
unsuccessful caveators t oa  will. In re Coffield's Will, 216 N.C. 285,4 
S.E.  2d 870 (1939); In re Will of Slade, 214 N.C. 361,199 S.E.  2d 290 
(1938) (both cases construing the predecessor to G.S. 6-21). The 
statute does not require the court to award attorneys' fees in such 
cases bu t  clearly authorizes the court to do so. I t  is a matter  in the 
discretion of the court, both a s  to whether to allow fees and the 
amount of such fees. Godwin c. Trust Company, 259 N.C. 520, 131 
S.E.  2d 456 (1963). The findings of the trial judge a re  conclusive on 
appeal if there iscompetent evidence in the record to support them. 
Knutton 1' .  Cofield, 273 N.C. 355,160 S.E.  2d 29 (1968), see Strongs, 
1 N.C. Index 3rd ,  Appeal and E r r o r  5 57.2. This is t rue  even though 
there may be evidence in the record which could sustain findings to 
the contrary. Id. We must  therefore determine whether the trial 
judge's award  of caveators'attorneys' fees and costs from the estate 
constituted a n  abuse of discretion. In order  to make tha t  determina- 
tion we must  first consider whether there is competent evidence in 
the record before us to support  the findings and conclusion of the 
trial judge. 

The Court of Appeals found tha t  the evidence in the case in the 
trial court strongly supported the propounders' a rgument  tha t  the 
caveat had no meri t  a t  all: tha t  caveators, before trial,  abandoned 
their claims of lack of testamentary capacity and mistake on the 
par t  of the testatrix, and that  on the remaining issue of undue 
influence, the record is absolutely void of' any  evidence to substan- 
tiate such claim. 

In his order  of 27 June  1979 allowing caveators'attorneys' fees 
and directing tha t  they be taxed against the estate, Judge  Graham 
made the following findings of fact and conclusion: 

1. The action of Caveators in initiating this proceed- 
ing was ap t  and proper, and their claim was reason- 
able, made in good faith and  prima facie in the 
interest of the estate. 

2. Upon a n  affidavit submitted by counsel for the 
Caveators, which is attached hereto, and statements 
of such counsel, and upon consideration of the rec- 
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ord in this action and of the nature and complexity 
of the action, the Court finds that  the sum of 
$7500.00 is a fair  and reasonable attorney's fee for 
counsel of the Caveators; 

Upon such findings, the Court, in the exercise of itsdiscre- 
tion, concludes that  the Caveators should be awarded 
their costs, including a reasonable attorney's fee ; . . . . 
"Apt" and "proper" both mean that  which is fit, suitable and 

appropriate. Black's Law Dictionary, 94,1094 (5th Ed .  1979). "Good 
faith" means honesty of intention, and freedom from knowlege of 
circumstances which ought to put  the holder upon inquiry. Id, a t  
623-24. "Pr ima facie" means a t  first sight, on the first appearance, 
on the face of it, so f a r  a s  can be adjudged from the first disclosure. 
Id. a t  1071. Therefore, "prima facie in the best interest of the estate" 
means on first appearance in the best interest of the estate. 

As to the amount of the fees awarded,  Judge  Graham properly 
considered the affidavit and statementsof counsel for caveators, the 
record in the proceeding, and the nature and complexity of the 
caveat proceeding. While the record does not contain a copy of the 
caveators' counsel's affidavits, we note in the briefs submitted to 
this Court by the propounders tha t  the caveators'counsel's affidavit 
showed the number of hours expended by caveators' counsel, the 
length of time the attorney had practiced law, his usual charges for 
litigation, and his opinion of the customary charges for litigation in 
Guilford County. 

We note in the record of the exchange between counsel and 
Judge Graham concerning whether o r  not counsel fees and costs 
should be awarded the caveators, which followed immediately the 
taking of the verdict, that  Judge  Graham stated, "Well, I think i t  is 
in good faith. I t  i s .  . . not obviously the strongest case, but  I think i t  
was brought in good faith . . . I think that  the caveators a re  entitled 
to have their legal fees paid out of the estate as  a r e  the propounders." 
On the following day, in a hearing on proposed attorneys' fees for 
both parties, the judge, af ter  allowing certain costs and disallowing 
others, stated: 

As to the case in general,  I don't know when I have tried 
a case tha t  counsel have been a s  well prepared for a s  they 
were in this case. Counsel for propounders was especially 
well prepared in this mat te r  and was prepared for just 
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about any  eventuality tha t  could have occurred in this 
case. Caveators' counsel were also prepared . . . . 

On the caveator's side, the caveator was fully prepared 
for  the case and the case appeared to the Court to have 
merit.  As i t  went along it obviously did not have a s  much 
merit a s  it could have had. 

We note that  the propounders'counsel were awarded the amount of 
$13,000. We find ample competent evidence in the record before us 
to support the trial judge's finding tha t  the sum of $7,500 was a fa i r  
and reasonable fee for counsel of the caveators. 

In 1 Wiggins, Wills and Administration of Estates in North 
Carolina § 55, a number of different circumstances a re  said to be 
indicia of undue influence: (1) tha t  the testator was of advanced age 
and subject to physical and mental weakness; (2) that  the testator 
was in the home of the beneficiary, subject to his constant super- 
vision, and others had little or  no opportunity to see him; (3) that  
there is a variance of testamentary dispositions with the testator's 
intentions as  expressed in a prior will; (4)  tha t  the provisions of the 
will were unnatural ;  i.e., the testator disinherited the natural 
objects of his bounty; and (5) tha t  the chief beneficiaries of the will 
were active in procuring the execution of the will. Dr.  Wiggins 
fur ther  notes that  the leniency in allowing a wide range of testl- 
mony on the issue of undue influence is due to the fact that  undue 
influence has to be shown by circumstantial evidence. Id. 5 56. 

Evidence in the record before us with regard to the foregoing 
circumstances cited by Wiggins includes the following: 

1. The testatrix was 76 years old when she executed her origi- 
nal will but  was 81 years old when the first two codicils were 
executed and 82 years old when the last codicil was executed. She 
could no longer sign her name and she was crippled from severe 
rheumatoid ar thri t is ,  blind, and steroid dependent. She had been 
on medication since 1956 and was chair-ridden and had to be fed by 
others. 

2. The testatrix was dependent upon a housekeeper to attend to 
her  physical needs until she went to a nursing home, and upon a 
niece, Virginia Jackson, to handle her financial affairs, particu- 
larly af ter  giving Virginia Jackson a power of attorney. 
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3 and 4. Testatrix's original will provided for a natural distri- 
bution of her estate by making provisions for two living brothers 
and the children of two deceased brothers. The second codicil, 
which was written after the testatrix's brother, Alson Thayer (cav- 
eators' father)  died, did not make provision for Alson's three child- 
ren as  the testatrix had done for her other two deceased brothers' 
children; instead, the share of the estate Alson Thayer would have 
taken was designated for the children of testatrix's two other de- 
ceased brothers. Evidence from a t  least two witnesses a t  the trial 
indicated that  the testatrix showed equal affection for all nieces and 
nephews as well as  other members of her family. Each codicil 
resulted in her niece, Virginia Jackson, receiving a larger  portion 
of the estate. 

5 .  While the original will was prepared by an  attorney and 
maintained by him in a lockbox, the three codicils were prepared by 
the niece, Virginia Jackson, who was present a t  the execution of 
each codicil. The testatrix's attorney testified that  he knew only 
about the first codicil. The first t ime the third codicil came to light 
was when Virginia Jackson produced i t  from her briefcase in the 
testatrix's attorney's office the day after the funeral,  gave it to him 
and said, "I know you said no more codicils." There was also evi- 
dence that  Virginia Jackson, following the funeral,  told a number 
of members of the family tha t  she could not permit the testatrix to 
give $10.000 to Christ United Methodist Church and continue to 
give money to various other recipients. 

In I H  r e  Will  y fA)) te l ia  E~vwt t ,  153 N.C.  83,68  S.E. 924 (1910), 
this Court said: 

[Wlhen a will is executed through the intervention of a 
person occupying a confidential relation towards the tes- 
tatr ix,  whereby such person is the executor and a large 
beneficiary under the will, such circumstances create a 
strong suspicion that  an  undue or fraudulent influence 
has been exerted, and then the law casts upon him the 
burden of removing the suspicion by offering proof that  
the will was the free and voluntary act of the testator. 

Id. a t  85,68 S .E.  at925;  stir ulso M c N ~ i l l  I * .  McNeill ,  223 N.C. 178,25 
S.E. 2d 615 (1943). 

The caveators contend that  the highly dependent condition of 
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the testatrix combined with the fiduciary relationship between her 
and Virginia Jackson, the latter's par t  in preparing and presiding 
over the execution of the codicils, and her  ever-increasing share of 
the estate a s  each codicil was signed, raised a t  least a strong suspi- 
cion of the exercise of undue influence. We agree. Fur ther ,  with this 
strong suspicion present, it appeared a t  least prima fcrcie in the best 
interest of the estate tha t  this cloud be removed and tha t  the will be 
probated in solemn form. We therefore hold that  there was ample 
evidence to support Judge  Graham's finding of fact tha t  the action 
of the caveators in initiating the proceeding was a p t  and proper and 
that  their claim was reasonable, made in good faith and prima facie 
in the interest of the estate. 

Having found ample competent evidence in the record before 
us  to support  the findings and conclusion of the trial judge, we 
conclude tha t  there was no abuse of discretion on his par t  in the 
allowance of caveators'attorneys' fees and costs to be paid f rom the 
estate or  the amounts thereof. 

We do not deem I H  rt Moore, 292 N.C. 58, 231 S.E. 2d 849 
(1977), relied upon by the propounders, apposite here. In that  case, 
this Court held that  G.S. 6-21(2) does not authorize the awarding of 
costs and attorneys' fees to an  individual in pressing his claim for 
appointment as  executor under a will when such individual is 
disqualified a s  a mat te r  of law from serving as executor. We note, 
however, that  even there, attorneys' fees were allowed for other 
activities of the same individual. 

We have carefully considered all other assignments of e r ror  
brought fo r~va rd  by the propounders and find them to be without 
merit.  

The decision of the Court of Appeals is reversed. The case is 
remanded to the Court of Appeals for further  remand to the Super-  
ior Court of Guilford County for reinstatement of Judge  Graham's 
orders of 27 June  1979 and 28 June  1979 awarding attorneys' fees 
and costs to caveators to be paid from the estate. 

Reversed and remanded. 
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No. 54 

(Filed 4 March 1981) 

1. Criminal  L a w  5 92.4- consolidation of c h a r g e s  aga ins t  s a m e  de fendan t  
The trial  court did noterr  in consolidatingfor tr ial  acha rge  againstdefend- 

an t  for feloniousescape and charges against  defendant for rape,  kidnapping and 
larceny because evidence that defendant was serving a prison sentence for a prior 
conviction was allowed to be presented to the jury, since the eventsgiving rise to 
the four charges against  defendant all took place within a thirty minute time 
period and were so closely connected in time and place that  they constituted 
separate segments of a continuing program of action by defendant, and since 
even if the escape charge had not been consolidated with the other charges, 
evidence that  defendant had just escaped from a road crew consisting of prison 
inmates would have been relevantand admissible in defendant's trial on the other 
charges. 

2. Criminal  L a w  5 91- delay be tween  a r r e s t  a n d  t r ia l  - Speedy Tr i a l  Act 
Defendant's r ights under the Speedy Trial Act were not violated by the lapse 

of more than 120days between his ar res tand trial where defendantwas brought 
to trial only 77 days after he was indicted. 

3. Criminal  L a w  5 34- nonresponsive testimony disclosing p r io r  c r ime  - 
instruction b y  c o u r t  - harmless  e r r o r  

In a prosecution for rape,  kidnapping and larceny, the trial court did not e r r  
in the denial of defendant's motion for a mistrial made because a witness's 
unresponsive answer to a question by defense counsel disclosed that  defendant 
had committed a prior murder  where the trial  judge immediately instructed the 
jury not to consider the witness's statement,  and where the evidence of defend- 
ant's guilt  was overwhelming and uncontradicted. 

DEFENDANT appeals from judgment of Rousseau, J., entered 
a t  28 April 1980 Criminal Session of Superior Court, ALEXANDER 
County. 

Defendant was tried upon indictments, proper in form, with 
kidnapping, felonious larceny, second degree rape, and felonious 
escape. The jury found defendant guilty on each charge. From the 
trial court's judgment sentencing him to life imprisonment for 
second degree rape,  ten years imprisonment for felonious larceny, 
one year imprisonment for felonious escape, and not less than fifty 
years nor more than life imprisonment for kidnapping, defendant 
appeals a s  a mat te r  of r ight  pursuant  to G.S. 7A-27(a). We allowed 
defendant's motion to bypass the Court of Appeals on the offenses of 
kidnapping, felonious larceny, and felonious escape on 5 November 
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The State's evidence tended to show tha t  on 24 October 1979 
defendant was a n  inmate a t  the Davidsori County Prison Unit near 
Lexington, North Carolina, serving a prison sentence for felonious 
breaking and entering and second degree murder.  At  approxi- 
mately 9:OO a.m. on that  day defendant was working a s  a member of 
a road crew whose task was to repair  road pavement. Defendant 
requested and obtained permission from his foreman to enter  the 
woods nearby in order to relieve himself. 

Prosecuting witness Mrs. Stella Ivey testified tha t  her door 
bell r ang  a few minutes a f te r  9:OO a.m. on 24 October 1979, and tha t  
upon opening the door she observed a man whom she identified a t  
trial a s  defendant. Mrs. Ivey stated that  defendant jerked the 
screen door open and forced his way into the house, saying tha t  he 
wished to use the telephone. He then put  one hand over her  mouth 
and the other around her  throat,  dragged her  to a couch and raped 
her. Subsequently, defendant bound Mrs. Ivey's wrists, gagged her, 
and took her  billfold and car  keys. He attempted to pull Mrs. Ivey 
out of the door and towards her Oldsmobile automobile, but  she 
escaped and r an  down the road toward the group of men working on 
the pavement. She reported the incident to the foreman of the work 
crew, and law enforcement officers were summoned. A medical 
examination was conducted and spermatoza was found in Mrs. 
Ivey's vagina. 

The foreman of the work crew and another State Department 
of Transportation employee testified that  approximately twenty 
minutes af ter  defendant was given permission to relieve himself on 
the morning of 24 October 1979, they heard Mrs. Ivey scream for 
help and observed her  running from her house toward the work 
crew. They saw an  Oldsmobile automobile backing out of Mrs. 
Ivey's driveway and recognized defendant a s  the driver. Both wit- 
nesses stated tha t  Mrs. Ivey's lip was bleeding and tha t  her a r m s  
appeared to have friction burns on them. 

Mrs. Ivey's husband testified that  on 24 October 1979 he 
owned a 1978 Oldsmobile Cutlass automobile, with an  approximate 
fair  market  value of $5,000.00, which was taken on tha t  date with- 
out his permission or  consent. 

Defendant presented no evidence in his behalf. 
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Charles H. Harp II  for defendant-appellant. 

Attorney General Rufus L. Edmisten by Associate Attorney 
Lisa Shepherd for the State. 

COPELAND, Justice. 

Defendant argues four assignments of e r ror  on appeal. We 
have carefully considered each assignment and conclude that  the 
trial court committed no er ror  which would entitle defendant to a 
new trial.  

[I] Defendant first contends tha t  the trial court e r red  in granting 
the State's motion to consolidate the charges against  him for trial.  
G.S. 15A-926(a) provides that: 

"Two or more offenses may be joined. . .for trial when the 
offenses. . . a r e  based on .  . . a  series of actsor  transactions 
connected together or  constituting par t s  of a single 
scheme or  plan." 

I t  is well established tha t  the decision to consolidate charges is 
within the discretion of the trial judge and will not be disturbed on 
appeal absent an  abuse of tha t  discretion. State v. Creene, 294 N.C. 
418,241 S.E. 2d 662 (1978), State v. Irick, 291 N.C. 480,231 S.E. 2d 
833 (1977). In determining whether an  accused has been prejudiced 
by joinder, "[tlhe question is whether the offenses a r e  so separate i n  
time and place and so distinct i n  circumstances as  to render a 
consolidation unjust and prejudicial to defendant." State v. Powell, 
297 N.C. 419, 428, 255 S.E.  2d 154, 160 (1979). See also State v. 
Creene, supra; State v. Johnson, 280 N.C. 700,187 S.E.  2d 98 (1972). 
Defendant does not contend tha t  the events giving rise to the 
charges against him were so separate in time, place, and circum- 
stances tha t  he was prejudiced by having to defend the charges in 
one action. Instead, he argues tha t  by consolidating the charge of 
felonious escape with the other charges against him, the trial judge 
allowed evidence of the fact tha t  defendant was serving a prison 
sentence for a prior conviction to be presented to the jury, which 
prejudiced the jurors against him and prevented him from obtain- 
ing a fair  trial.  We find defendant's contention without merit.  The 
events giving rise to the four charges against  defendant all took 
place within a thir ty minute time period and were so closely con- 
nected in time and place tha t  they constituted separate segments of 
a continuing program of action by defendant. Even had the escape 
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charge not been consolidated with the other charges, evidence that  
defendant had just escaped from a road crew consisting of prison 
inmates would have been relevant and admissible in defendant's 
t r ial  on the other charges. See State 1 1 .  Fraxier, 280 N.C. 181, 185 
S .E.  2d 652 (1972). We find tha t  the trial judge's decision toconsoli- 
date charges was consistent with the guidelines set  forth in G.S. 
15A-926(a) and did not constitute an  abuse of discretion. Defend- 
ant's assignment of e r ror  is overruled. 

[2] By his second assignment of error ,  defendant complains that  
the lapse of t ime between his a r r e s t  on 24 October 1979 and the 
commencement of trial on 28 April 1980 resulted in a denial of his 
r ight  to speedy tr ial .  The time limitations pertaining to defendant's 
trial a r e  set forth in G.S. 15A-701 (a l ) ( l ) ,  which mandates tha t  
defendant be brought to trial "[wlithin 120 days from the date the 
defendant is arrested,  served with criminal process, waives an  
indictment, or  is indicted, whichever occurs last." Defendant was 
indicted on 11 February  1980 and brought to trial on 28 April 1980, 
77 days later  and clearly well within t,he statutory time limit. 
Defendant's a rgument  tha t  the lapse of more than 120 days between 
his a r r e s t  and the date of trial violated the "spirit" of the s tatute is 
without merit.  

[3] Defendant next alleges that  the trial court erred in denying his 
motion for a new trial.  Specifically, defendant argues that  an  
unresponsive answer given by State's witness Stella Ivey was so 
prejudicial to his defense tha t  instructions by the trial judge to 
ignore the answer were insufficient to negate the adverse effects of 
the s tatement ,  therefore a new trial is required. The unresponsive 
answer objected to by defendant was given during recross exami- 
nation by the attorney for defendant a s  follows: 

"Q. Did he t ry  to choke you? 

A. No, except when he choked me get t ing me to the 
couch. 

Q. Didn't say anything to you about he was going to kill 
you or  beat you up? 

A. Jus t  kept  telling me to be quiet and do what  he told 
me to do. 

Q. To be quiet and do what  he told you to do? 
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A. At  tha t  time I didn't know he had done killed 
another person. 

Objection by Mr. Harp.  

COURT: Disregard anything she thought he might 
have done before; disregard that  last remark  from your 
deliberation." 

I t  is t rue that  where a defendant does not testify as  a witness 
and does not offer evidence of his good character ,  the State  may not 
present evidence of his bad character,  including the fact that  he was 
convicted of a n  unrelated criminal offense. State 1%. Fulcher,  294 
N.C. 503,243 S .E .  2d 338 (1978); S ta te  r :  Jurret te ,  284 N.C. 625,202 
S.E.  2d 721 (1974), death penalty r m a t e d  428 U . S .  903, 96 S. Ct. 
3205,49 L.Ed. 2d 1206 (1976). However, where evidence of defend- 
ant's prior conviction comes before the jury in the form of an  unres- 
ponsive answer to a question propounded by defendant, and the 
trial judge immediately instructs the jury not to consider the state- 
ment, a new trial is not automatically required. Stcrte I: Ja1-r-rttt., 
sups. In this case, the evidence of defendant's guilt  was over- 
whelming and uncontradicted. 

"Where there is abundant  evidence to support the main 
contentions of the state, the admission of evidence, even 
though technically incompetent, will not be held prejudi- 
cial when defendant does not affirmatively make it 
appear  tha t  he was prejudiced thereby or  that  the admis- 
sion of the evidence could have affected the result." Stccte 
1..  W i l l i a m s .  275 N.C. 77,89,165 S.E.  2d 481,489 (1969). 

Defendant presented no evidence tha t  would raise a reasonable 
possibility tha t  the jury would have reached a different result had 
the unresponsive answer not been given. Under the circumstances 
of this case, we find that  any prejudicial effect of Mrs. Ivey's answer 
was cured by the trial judge's instructions to the jury to disregard 
the statement. The trial judge did not abuse his discretion in failing 
to g ran t  defendant's motion for a new trial. 

Defendant concedes tha t  his fourth assignment of e r ror  is 
without meri t ,  therefore we consider this exception abandoned in 
accordance with Rule 28(b)(3)of the North Carolina Rules of Appel- 
late Procedure. 
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-- 

Defendant received a fair  trial free from prejudicial e r ror  and 
we find 

No error .  

J. PEYTON F U L L E R  v. PHYLLIS  M. FULLER 

No. 60 

(Filed 4 March 1981) 

ON discretionary review to review the decision of the Court of 
Appeals, reported without opinion and filed 15 July 1980, affirming 
the grantingof summary judgment in favor of defendant by E'crschal, 
J., a t  the 13 November 1979 Session of ORANGE Superior Court. 

Plaintiff instituted this action for a divorce based upon a one- 
year separation. As a second cause of action, plaintiff alleged the 
existence of a deed of separation which he further alleged contained 
terms which a re  unreasonable, unfair, and unduly burdensome 
upon him. He prayed tha t  the deed of separation be reformed or  
rescinded on grounds of undue influence, duress, mistake, lack of 
intent,  lack of consideration, and changed circumstances. Defend- 
an t  moved for summary judgment. At  the hearing on tha t  motion, 
evidence tended to show tha t  plaintiff is Assistant Vice-president 
and Corporate Controller of Duke University in Durham,  North 
Carolina. The trial court considered the affidavits and depositions 
of the parties and granted defendant's motion for summary judg- 
ment on plaintiff's second cause of action. Upon plaintiff's appeal,  
the Court of Appeals in a n  opinion by Judge  Webb, Judges Parker  
and Clark concurring, affirmed the granting of summary judg- 
ment. We allowed plaintiff's petition for discretionary review pur- 
suant  to G.S. 7A-31 on 7 October 1980. 

P E R  CURIAM. 

Upon review of the record, the briefs and oral a rguments  of 
counsel and the authorities there cited, we conclude that  the peti- 
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tion for discretionary review was improvidently granted. 

The order  grant ing  discretionary review is vacated; the sum- 
mary  judgment for defendant remains undisturbed. 

STATE O F  NORTH CAROLINA ) 
1 

v. ORDER 

1 
LARRY CLINTON LIPFIRD 1 

No. 108PC 

(Filed 4 March 1981) 

THIS cause is before us  upon defendant's petition for a writ of 
certiorari to review the decision of the Court of Appeals reported in 
48 N.C. App. 649,269 S.E. 2d 723 (1980). 

The petition for a wri t  of certiorari is allowed for the limited 
purpose of entering this order in the cause: 

Our  review of the record and the Court of Appeals opinion 
reveals tha t  that  court found no er ror  in the following instruction 
given to the jury after it had begun its deliberations and had 
returned to the courtroom indicating that  i t  was unable to reach a 
verdict: 

All right,  now, Membersof the Jury ,  anything further? 
I presume that you members of the jury realize what a 
disagreement means. It means, of course, that it will be 
more time of the Court that xi11 have to be consumed i n  the 
trial of this action again. I don't want  toeforce you or 
coerce you in any way to reach a verdict, but  it is your 
duty  to t ry  to reconcile your differences and reach a 
verdict if it can be done without the surrender of one's 
conscientious convictions. 

You've heard the evidence in the case. A mistrial, of 
course, will mean that more time and another jury will 
hace to be selected to hear the cases and this ezidenceagain. 
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I realize the fact t ha t  there a r e  sometimes reasons why 
jurors cannot agree. I want  to emphasize the fact to you 
tha t  i t  is your duty  to do whatever you can to reason the 
mat te r  over together a s  reasonable men and women and 
to reconcile your differences if such is possible without 
surrendering your conscientious convictions and to reach 
a verdict. I'm going to let  you resume your deliberations 
and see if you can. (Emphasis  supplied.) 

This  Court held in State r ! .  Easterliny, 300 N.C. 594,268 S.E.2d 
800 (1980) tha t  it was er ror ,  in violation of G.S. 5 158-1235 
(which prescribes the instructions a judge may give when a 
jury deadlocks), to instruct a deadlocked jury tha t  its inability 
to agree will result in the inconvenience of having to retry the 
case. Our  decision in Easterlirzg tha t  an  instruction in violation 
of G.S. 5 158-1235 did not mandate a new trial in that  case was 
due to the fact tha t  while the instruction was given after  the 
jury had begun its deliberations, it was given before the jury 
had returned announcing any deadlock. 

In Easterlitlg, this Court said: 

"We caution the trial bench, however, that  our holding 
today is not to be taken as disapproval of the contrary 
result reached in State c. Lamb, supra, [44 N.C. App. 251 
(1980)l a case in which initial jury disagreement pre- 
ceded the offending instruction. Clear violations of the 
procedural safeguards contained in G.S. 15A-1235 can- 
not be lightly tolerated by the appellate division. Indeed, 
i t  should be the rule ra ther  than the exception tha t  a 
disregard of the guidelines established in tha t  statute 
will require a finding on appeal of prejudicial error." Id. 
a t  609. 268 S.E.2d a t  809-10. 

We note that  this case was tried in August 1979 and tha t  the 
decision of the Court of Appeals was filed on 16 September 1980. 
The Advance Sheets containing the Easterl ing opinion were pub- 
lished on 10 October 1980. 

The decision of the Court of Appeals being contrary to State 1' .  

Easterling, supra,  said decision is reversed and the Court of 
Appeals is ordered to remand this cause to the Superior Court, 
Catawba County, for a new trial. 
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This order  will be printed in the official reportsof decisionsof 
this Court. 

Done by the Court in Conference, this 4 March 1981. 

M E Y E R ,  J. 
Fo r  the Court 

STATE O F  NORTH 
CAROLINA; STATE O F  
NORTH CAROLINA E x  REL 
ROLAND GOFF. JR. ,  AKTHONY 
CURTIS GIVENS, BARRY J O E  
HAWKISS, BENJAMIN 
H E N D R E N ,  PHILLIP  WHARTOK 
A N D  J A M E S  DAVID CHILTON, 
INFANTS 

T H E  HONORABLE C. W. 
WILKINSON, JR. ,  DISTRICT 
COURT JUDGE OF THE NINTH 
JUDICIAL DISTRICT, I N  H I S  
OFFICIAL C A P A C I T Y  

No. 32PC 

(Filed 4 March 1981) 

THIS cause was considered by the Supreme Court in confer- 
ence on the petition by State of North Carolina, e x  rel. Roland Goff, 
J r . ,  et al. ,  tha t  this Court issue its wri t  of mandamus to the Honor- 
able C. W. Wilkinson, J r . ,  District Court Judge,  Ninth Judicial 
District, in his official capacity, requiring him to hold voluntary 
admission hearings, pursuant to Article 4 of Chapter 122 of the 
General Statutes of North Carolina, for certain mentally ill juve- 
niles who reside in the North Carolina Special Care Facility for 
Re-Education of Adolescent Children, a State  facility designated 
for the t reatment  of mental illness located on the grounds of John 
Umstead Hospital a t  Butner, North Carolina. 
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The petitioners have previouslyaddressed their petition to the 
North Carolina Court of Appeals, and their petition was denied by 
order of that  court dated 17 February  1081. 

This  mat te r  was originally heard a t  a hearing held on 11 
December 1980 before C. W. Wilkinson, J r . ,  District Court Judge,  
Ninth Judicial District, a t  John Umsteacl Hospital, Butner, North 
Carolina. The sole issue addressed a t  the hearing was the legal 
necessity for Chapter 122 hearings governing the voluntary admis- 
sion of juveniles to mental health t reatment  facilities. Upon the 
consideration of the arguments  and evidence submitted, Judge  
Wilkinson held tha t  the court could not conduct hearingson admis- 
sion of the minors. The trial court's order  appears  to be based upon 
two grounds: First ,  the court concluded that  the special care facility 
is not a " treatment  facility providing psychiatric care asenvisioned 
by Article 4" of Chapter 122. Second, the court concluded that  the 
Department  of Human Resources was without legislative authority 
to confine children a t  the special care facility. 

Having reviewed the full record of the proceedings together 
with the documents which were before Judge  Wilkinson a t  the 
hearing, this Court concludes tha t  Judge  Wilkinson's order  is in 
e r ror  for the reason tha t  the North Carolina Special Care Facility 
for Re-Education of Adolescent Children has been properly desig- 
nated by the Department  of Human Resources a "treatment facil- 
ity" within the meaning of Article 4,  Chapter 122 of the General 
Statutes, and tha t  postadmission judicial hearings upon the volun- 
tary admission of minors to that  facility is mandated by statute. 

IT IS,  T H E R E F O R E ,  ORDERED that  Judge  C. W. Wilkin- 
son, J r . ,  District Court Judge,  Ninth Judicial District, be, and he is 
hereby, in his official capacity, ordered to hold voluntary postad- 
mission hearings pursuant to Article 4 of Chapter 122 of the Gen- 
eral Statutes  for petitioners herein, Roland Goff, J r . ,  Anthony Cur- 
tis Given, Barry  Joe Hawkins, Benjamin Hendren, Phillip Wharton 
and James  David Chilton. 

I t  is further  ordered that  the Clerk of this Court is designated 
as marshal  of this Court to forthwith serve upon Judge  Wilkinson a 
certified copy of this writ and make his return hereon. 
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By order  of the Court in conference this 4th day of March 1981. 

MEYER, J. 
For  the Court 
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BANK v. ROBERTSON 

No. 38PC 

Case below: 50 NC App 212 

Petition by defendant for wri t  of certiorari to North Carolina 
Court of Appeals denied 7 April 1981. 

BD. O F  EDUCATION v. CONSTRUCTION CORP. 

No. 24PC 

No. 8 (Fal l  Term)  

Case below: 50 NC App 238 

Petition by plaintiff and by defendant for discretionary review 
under G.S. 7A-31 allowed 7 April 1981. 

BROWN v. SCISM 

No. 49PC 

Case below: 50 NC App  619 

Petition by plaintiff for discretionary review under G.S. 7A-31 
denied 24 March 1981. 

COOK v. TOBACCO CO. 

No. 2PC 

Case below: 50 NC App 89 

Petition by Tobacco Company for discretionary review under 
G.S. 7A-31 denied 7 April 1981. 

GROVES & SONS v. STATE 

No. 5PC 

Case below: 50 NC App 1 

Petition by defendants for discretionary review under G.S. 7A- 
31 denied 7 April 1981. 
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HAMILTON v. HAMILTON 

No. 15PC 

Case below: 50 NC App 417 

Petition by plaintiff for discretionary review under G.S. 7A-31 
denied 7 April 1981. 

HARRIS v. HARRIS 

No. 34PC 

Case below: 50 NC App 305 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 7 April 1981. Motion of plaintiff todismissappeal for lack 
of substantial constitutional question allowed 7 April 1981. 

HILL v. MEMORIAL PARK 

No. 33PC 

No. 10 (Fal l  Term) 

Case below: 50 NC App 231 

Petition by plaintiffs for wr i t  of certiorari to North Carolina 
Court of Appeals allowed 7 April 1981. 

IN  R E  LAND AND MINERAL CO. 

No. 173PC 

Case below: 49 NC App 529 

Petition by Land and Mineral Company for discretionary 
review under G.S. 7A-31 denied 7 April 1981. 

I N  RE LAND AND MINERAL CO. 

No. 8PC 

Case below: 49 NC App 608 

Petition by Avery County for discretionary review under G.S. 
7A-31 denied 7 April 1981. 
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IN  R E  SMITH 

No. 28PC 

Case below: 50 NC App 417 

Petition by Nationwide Mutual F i r e  Insurance Company for 
discretionary review under G.S. 7A-31 denied 7 April 1981. 

KENT V. HUMPHRIES 

No. 125 

Case below: 50 NC App 580 

Petition by defendant for discretionary review under G.S. 7A- 
31 allowed 7 April 1981. 

LUMBER CO. v. BROOKS, COMR. O F  LABOR 

No. 22PC 

Case below: 50 NC App 294 

Petition by plaintiff for discretionary review under G.S. 7A-31 
denied 7 April 1981. Motion of Comr. of Labor to dismiss appeal for 
lack of substantial constitutional question allowed 7 April 1981. 

MABRY V. FULLER-SHUWAYER CO. 

Case No. 19PC 

Case below: 50 NC App 245 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 7 April 1981. 

PARKER v. WINDBORNE 

Case No. 18PC 

Case below: 50 NC App 410 

Petition by defendants for discretionary review under G.S. 7A- 
31 denied 7 April 1981. 
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PATTERSON v. EDDIETRON 

Case No. 21PC 

Case below: 50 NC App 417 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 7 April 1981. 

SAMUEL v. SIMMONS 

Case No. 35PC 

Case below: 50 NC App 406 

Petition by plaintiff for discretionary review under G.S. 7A-31 
denied 7 April 1981. 

STATE V. ALLEN 

Case No. 73PC 

Case below: 50 NC App 173 

Motion of Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 7 April 1981. 

STATE V. DUVALL 

Case No. 72PC 

Case below: 50 NC App 684 

Petition by defendant for discretionary review under G.S. 7A- 
31 allowed 7 April 1981. 

STATE V. HOOTS 

Case No. 102 

Case below: 50 NC App 418 

Motion of Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 7 April 1981. 
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STATE v. J O N E S  

No. 16PC 

Case below: 50 NC App  263 

Petition by defendant for discretionary review under  G.S. 7A- 
31 denied 7 April  1981. 

STATE V. KELLER 

No. 23PC 

Case below: 50 NC App 364 

Petition by plaintiff for discretionary review under  G.S. 7A-31 
denied 7 Apri l  1981. Motion of Attorney General to dismiss appeal 
for lack of substantial constitutional question allowed 7 April  1981. 

STATE v. LONG 

No. 112PC 

Case below: 51  NC App  248 

Petition by defendant for discretionary review under  G.S. 7A- 
51 denied 7 April  1981. 

STATE v. PEARCY 

No. 53PC 

Case below: 50 NC App 210 

Application by defendant for fur ther  review denied 7 Apri l  
1981. 

STATE v. RAMSEY 

No. 41PC 

Case below: 50 NC App 746 

Petition by defendant for discretionary review under  G.S. 7A- 
31 denied 7 April  1981. Motion of Attorney General to dismiss 
appeal for lack of substantial constitutional question allowed 7 
April  1981. 
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STATE v. SALEM 

No. 45PC 

Case below: 50 NC App 419 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 7 April 1981. 

STATE v. SHAW 

No. 119PC 

Case below: 51 NC App 248 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 7 April 1981. 

STATE v. SHAW 

No. 120PC 

Case below: 51 NC App 248 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 7 April 1981. 

STATE v. S N I P E S  

No. 55PC 

Case below: 49 NC App 699 

Application by defendant for further  review denied 7 April 
1981. 

STATE v. SPICER 

No. 6PC 

Case below: 50 NC App 214 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 7 April 1981. Motion of Attorney General to dismiss 
appeal for lack of substantial constitutional question allowed 7 
April 1981. 
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TAN V. TAN 

No. 174PC 

Case below: 49 NC App 516 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 7 April 1981. 

WATERS v. PHOSPATE CORP. 

No. 17PC 

Case below: 50 NC App 252 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 7 April 1981. 

ZARN, INC. v. RAILWAY CO. 

No. 25PC 

No. 9 (Fal l  Term)  

Case below: 50 NC App 372 

Petition by plaintiff for discretionary review under G.S. 7A-31 
allowed 7 April 1981. 

PETITIONS TO REHEAR 

LYNCH v. LYNCH 

No. 90 

Reported: 302 NC 189 

Petition by defendant to rehear  allowed 7 April 1981 for the 
limited purpose of considering the points raised in such petition. 
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J A M E S  R. S H E F F I E L D ,  A N D E .  J .  PARKS, INDIVIDUALLY A N D O N  BEHALF OF ALL 
OTHERS SIMILARLY SITUATED V. CONSOLIDATED FOODS CORPORATION, 
PURCESS,  GRAHAM & CO., INC., A N D  H A N E S  CORPORATION 

No. 91 

(Filed 7 April 1981) 

Corpora t ions  5 16.1- T e n d e r  O f f e r  Disclosure Ac t  - inapplicabil i ty to  open  
m a r k e t  pu rchases  of securit ies 

The North Carolina Tender Offer Disclosure Act, G.S. Ch. 78B, does not 
apply to open market  acquisitions of securities aimed a t  gaining corporate con- 
trol where the seller experiences no more than the normal market  pressures to 
sell. Therefore, the Act did not apply to open market  purchases of a corporation's 
stock where (1) there was noactive and widespread solicitation of shareholders; (2) 
there was no premium offered over market  price; (3) the purchaser's "offer" of 
te rms was subject to the working of the normal market  place; (4)  there was no 
offer contingent on tender of a fixed number  of shares; ( 5 )  there was no offer open 
for a limited period of t ime; (6) the shareholders were not subjected to pressure to 
sell their  stock; and (7) there were no public announcements of a purchasing 
program preceding or accompanying the rapid accumulation of the corporation's 
stock. 

Justice MEYER took no pa r t  in the consideration or decision of this case. 

ON plaintiffs' petition for discretionary review, pursuant to 
G.S. 7A-31, prior to determination by the Court of Appeals, of entry 
of summary judgment in favor of defendants by McConnell, Judge, 
a t  the 7 February 1980 Session of Superior Court, GUILFORD County. 

The  issue on this appeal is whether the North Carolina Tender 
Offer Disclosure Act [hereinafter "Act"] is applicable to purchases 
of securities on the open market .  Our  opinion presents the f i rs t  
appellate court construction of the Act, enacted a s  Chapter 78B of 
our General Statutes by the 1977 Legislature. 

This case was argued as No. 71  a t  the Fall Term 1980. 

Smith, Moore, Smith, Schell & Hunter, by McNeill Smith, 
Doris R. Bray and Thomas C. Watkins, for plaintiff-appellants. 

Brooks, Pierce, MeLendon, Humphrey and Leonard, by Hubert 
Humphrey and Jerry W. Amos, for defendant-appellees. 

CARLTON, Justice. 

Plaintiffs filed a complaint alleging violation of the North 
Carolina Tender Offer Disclosure Act, Chapter 78B of the General 
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Statutes, by defendant Consolidated Foods Corporation, a Mary- 
land corporation, in connection with its takeover of Hanes Corpora- 
tion, formerly a North Carolina c o r p ~ r a t i o n . ~  The trial court al- 
lowed summary judgment for defendants. We hold tha t  the Tender 
Offer Disclosure Act does not apply to purchases of stock on the 
open market  and affirm. 

A merger  of Hansco, Inc., a wholly owned North Carolina 
subsidiary of Consolidated Foods Corporation, and Hanes Corpora- 
tion was consummated on l Ju ly  1979. Hanes thereby became a 
wholly owned subsidiary of Consolidated and it, Hanes, ceased to 
exist a s  a separate entity. The tactics employed by Consolidated in 
purchasing the stock of Hanes gave rise to this lawsuit. 

The pertinent facts a r e  undisputed. Fo r  many years Hanes 
was a prominent, publicly held North Carolina corporation with 
several thousand shareholders. I t s  shares were listed on the New 
York Stock Exchange. F rom 2 June  1078 through 5 September 
1978, Consolidated purchased, on the open market ,  an  aggregate of 
905,900 Hanes shares. The shares were purchased dur ing  this per- 
iod a t  prices ranging from a high of about $50 to a low of about $35 
per share, for a total of $41,478,033, including brokerge commis- 
sions. These purchases resulted in aggregate holdings by Consoli- 
dated of more than 20% of the Hanes stock then outstanding. Plain- 
tiffs alleged that  Consolidated's purchasing program was purposely 
carr ied out in a covert manner so a s  to enable Consolidated to keep 
its identity secret and its accumulation of Hanes shares unknown. 
Plaintiffs' complaint alleged tha t  Consolidated actively concealed 
its purchases by using "blind" or  "numbered accounts" with differ- 
en t  brokerage firms. In answers to interrogatories, Consolidated 
stated tha t  in purchasing Hanes shares it dealt with Morgan Stan- 
ley Company, a New York brokerage f irm, but  that  "[ilt is under- 
stood tha t  Morgan Stanley dealt with other brokerage f i rm or  f i rms 
in executing such purchases . . . ." On or before 25 August 1978, 
Consolidated had acquired in aggregate more than 5% of all out- 
standing Hanes common stock. 

I The parties have stipulated tha t  this action was moot a s  to defendant Hanes 
Corporation by the t ime of the tr ial  court  ruling on summary judgment and tha t  the 
action against  defendant Purcell, Graham & Co. was dismissed without prejudice. 
This appeal therefore involves only defendant Consolidated Foods Corporation. 
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On 1 September 1978, Hanes instituted a separate action in 
the United States District Court for the Middle District of North 
Carolina. Hanes alleged, inter alia, that  the purchases constituted 
illegal market  manipulation in violation of the Securities Exchange 
Act of 1934, 15  U.S.C. 55  78 a-kk, and violated the North Carolina 
Tender Offer Disclosure Act because no disclosure statement had 
been filed. The named defendants were Purcell, Graham & Co., a 
New York brokerage f i rm which had made a large purchase of 
Hanes stock, and Doe Corporation. A t  that  time, Consolidated's 
identity was still unknown. 

On 5 September 1978, the New York Stock Exchange sus- 
pended t rad ing  of Hanes stock and the suspension was continued 
the following day. 

On 7 September 1978, a n  action was filed pursuant to the Act 
against Consolidated in Superior Court, Wake County, by the At- 
torney General of North Carolina on behalf of the Secretary of State  
of North Carolina, the administrator of the Act. Consolidated's 
identity had become known by this time by virtue of its filing, on 5 
September 1978, of a disclosure document pursuant  to a provision 
of the Securities Exchange Act of 1934 which requires such disclo- 
sure within ten days after an  offeror has accumulated 5% of a target  
corporation's stock. 15 U.S.C. 78m(d)(l)(Supp. 1979). Judge Bai- 
ley issued a temporary restraining order enjoining Consolidated 
from purchasing additional shares of Hanes. The order was con- 
tinued by Judge  Godwin for an  additional ten days on 12 September 
1978. 

On 8 September 1978, officers of Hanes and Consolidated met 
and began negotiations which, on the evening of 13 September 
1978, resulted in an  agreement in principle for the merger .  This 
agreement was publicly announced on 14 September 1978. 

On 1 5  September 1978, the board of directors of Hanes ap- 
proved the merger  agreement in principle and an  agreement was 
reached by Consolidated, the Secretary of State  and the Attorney 
General relating to the State's pending action. The settlement agree- 
ment provided the action would be dismissed provided details of the 
merger  were to the satisfaction of the officers and directors of 
Hanes and tha t  Consolidated file the disclosure statement required 
by the North Carolina Act. The statement was filed on 22 Sep- 
tember 1978, the temporary restraining order  was dissolved, and 
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the Secretary of State  dismissed his action against Consolidated. 

The  merger  agreement was executed on 22 September 1978. I t  
provided tha t  all remaining Hanes shareholders a t  the time of the 
merger  would receive $61.00 per share for the Hanes stock then 
outstanding. 

On 11 October 1978 Hanes took a dismissal with prejudice of 
its action against Consolidated in the federal court and Consoli- 
dated took a dismissal of a counterclaim. 

The merger  agreement led to stock purchase agreements be- 
tween Consolidated and members of the Hanes family who owned a 
major portion of Hanes stock. The agreements provided for the 
purchase by Consolidated of 1,019,734 Hanes shares, some 23.7% of 
the Hanes shares then outstanding, a t  $61.00 per share. Then, on 15  
November 1978, Consolidated announced its willingness to pur- 
chase any and all Hanes shares a t  $61.00 per share. A total of 
1,320,670 Hanes shares, some 30.7% of the Hanes stock then out- 
standing, were purchased by Consolidated pursuant to this offer. 

A meeting of Hanes shareholders was called to consider the 
merger  on 29 Janua ry  1979. By this time, Consolidated owned 
approximately 75.4% of the Hanes stock. The merger  was consum- 
mated. 

Plaintiffs purport  to br ing  this action on behalf of all  persons 
who sold Hanes shares dur ing  the period of time Consolidated was 
allegedly in violation of the North Carolina Act .Tla in t i f f s  initially 

- 
Plaintiff Sheffield alleged tha t  in August of 1978 he was the owner of 6,000 

shares of Hanes common stock; tha t  in August of 1978 neither he nor his attorney in 
fact had knowledgeof any negotiationsbetween Hanesand Consolidated; that  he had 
no knowledge of the purchases by Consolidated and its brokers of Hanes stock or 
Consolidated's plan toacquire control of Hanes; that  had Consolidated complied with 
the North Carolina Act. the Secretary of Sta te  would have been notified and certain 
information with respect to the tender offer would have been filed with the Secretary 
and Hanes;  tha t  this filing would have been made a t  least by 26 July  1978 (30 days 
prior to 25 August 1978, the date  tha t  Consolidated acquired in excess of 5% of the 
outstanding common stock of Hanes) and Consolidated and its brokers would have 
made no fur ther  purchases for the 30-day period following the filing dur ing which 
t ime he and other Hanes shareholders would have had a chance to decide whether to 
sell on the basis of the disclosed information; tha t  instead, however, defendants did 
not obey the statute and the 6,000 shares owned b y  plaintiff Sheffield were sold 
without the benefit of its protection; tha t  the shares were sold in three 2,000 share 
transactions on August 25. August30 and August 31 a t  prices of $41.25, $49.00 and 
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sought to exercise a statutory r ight  to rescind the sales of Hanes 
shares and to recover the shares under G.S. 78B-6." 

A temporary restraining order  preserving their r ight  to do so was 
entered by Judge  Walker simultaneously with the filing of plain- 
tiff's complaint. This order was dissolved on 28 January  1979 based 
on a finding by Judge  Walker that  Consolidated was able to respond 
to any damage award in favor of plaintiffs. Since the merger was 

$50.00 per share. respectively. for each of the three 2,000 share sales. 
Plaintiff Pa rks  alleged tha t  in August of 1978 he was the owner of 986 shares of 

Hanes common stock; tha t  he had no knowledge of any negotiations between Consol- 
idated and its brokers concerning Hanes stock or Consolidated's plans to acquire 
control of Hanes; that  he sold his 986 shares without the benefit of protection 
afforded by the Act and that  due to violations of the Act as  set  forth in the complaint, 
Parkssold 86 of h issharesa t  a price of $49.50 per share and his remaining900 shares 
a t  a price of $49.518 per share on 31 August 1978. 

We express no opinion on whether this suit is properly denominated a class 
action. 

,j That  statute provides: 
(a)  An offeror who 

(1) Makes a tender offer that  does not comply in all material 
respects with the provisions of G.S. 78B-3, or 

(2) Makes a tender offer without complying in all material res- 
pects with the provisions of G.S. 78B-4, or 

(3) Makes a tender offer by means of an  untrue statement of a 
material  fact or any omission to state a material fact neces- 
sary  in order to make the statement made, in the light of the 
circumstances under which it was made, not misleading(the 
offeree not knowing of such untruth or omission), and who 
shall not sustain the burden of proof that  he did not know, and 
did not ac t  in recklessdisregard,  of such unt ru th  or omission, 
shall be liable to any offeree whose equity securities a r e  sold 

to the offeror pursuant  to the tender offer and such offeree in a civil action shall be 
entitled ( i )  to recover such equity securities, together with all dividends, interest or 
other payments received thereon upon the tender of the consideration received for 
such securities from the offeror, or (ii) if the offeror has transferred such equity 
securities to a third party,  to recover such damages as  the offeree shall have sus- 
tained as the proximate resultof the conduct of the offeror which is in violation of this 
section. 

(b )  No civil action may be maintained under this section unless commenced 
before the expiration of two years after the ac t  or transaction constituting the 
violation. 

( c )The  r ightsand remediesof t h i s chap te r  a r e  in addition toany other r ightsor 
remedies tha t  may exist a t  law or in equity. 
G.S.  5 78B-6 (Cum. Supp. 1979) 
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consummated and all Hanes shares were cancelled by operation of 
law, plaintiffs' present claim is for money damages, not rescission. 
The amount of damages sought is the difference between the price 
per share received by plaintiffs for their sale of Hanes shares and 
the $61.00 per share received by the Hanes family and others. G.S. $ 
78B-6(a)(3)(ii)(Cum. Supp.  1979). 

We now consider the propriety of the entry of summary judg- 
ment  in favor of defendants. The specific issue with which we are  
confronted on this appeal is whether the North Carolina Tender 
Offer Disclosure Act applies to open market  acquisitions aimed a t  
gaining control in which the seller experiences no more than the 
normal market  pressures to sell. 

The North Carolina Act was passed in an  at tempt to supple- 
ment  the federal regulation of tender offers and to remedy the 
perceived inadequacies in tha t  legislation. In order  to divine the 
intent of our  Legislature in adopting the Act, it is necessary to 
examine the history behind the federal legislation, the Williams 
Act, Securities Exchange Act of 1934 $5 13(d)-13(f), 14(d)-14(f), 15  
U.S.C. $5 78m(d)-78m(f), 78n(d)-78n(f) (2976 & Supp. 1979), and to 
examine the operation of the Williams Act itself. 

The use of tender offers a s  a means to gain control of a corpora- 
tion was virtually unregulated until passage of the Williams Act in 
1968. Note, Cash Tender Offers, 8 3  Harv. L. Rev. 377, 377, 379 
(1969). Regulation was absent because i t  was not until the 1960s 
tha t  the tender offer came into vogue as a takeover weapon. Sec~ 
Fleischer & Mundheim, Corporate  Acqzc;sition b?j T ~ ~ d e r  O f f e r ,  115 
U. Pa.  L. Rev. 317 (1967). 

Focus by the legal and business communities, and eventually 
the government, on tender offers as  a means to acquire control of 
large corporations resulted from what has been called the"cong1om- 
erate merger  mania of the early and mid 1960s." E. Aranow & H. 
Einhorn, T e n d e r  0 f f m s . f o r  Corporntc  Control  64 (1973). Although 
tender offers have traditionally been employed by corporations 
wishing to repurchase their own securities, Zilber, Corporate  
Tetlcler 0Ifer.s  for  T h e i r  O W ) I  Stock: S O T P I P  Leg01 akltl F i n a n c i a l  
C o n s i d e r a t i o ~ i s ,  33  U. Cin. L. Rev. 315,315 (1964); Note, The Devel- 
oping Meaning of "Tender Offer" Under the Securities Exchange 
Act of 1934,86 Harv. L. Rev. 1250,1253 (1973), it was not until this 
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period tha t  tender offers came into widespread use as  a method for 
corporate takeover; see Fleischer & Mundheim, s u p r a ,  115 U. Pa. L. 
Rev. 317. Prior  to this time takeovers resulted almost exclusively 
from the traditional devices of mergers, consolidations and asset 
acquisitions. See generally Darrell, The  Use of Reorganixation 
Techniques in Corporate Acquis i t ions ,  70 Harv. L. Rev. 1183 (1957). 
Because tender offers, unlike the more conventional means for 
gaining control, were unregulated, the tender offer became the 
fastest method of acquiring control of corporations and was found 
to be a n  attractive alternative to the more regulated processes of 
statutory merger  and proxy contests. Note, s u p r a ,  83 Harv.  L. Rev. 
a t  378-79. The cash tender offer technique became the cheapest, 
simplest and quickest method of gaining corporate control. Aranow 
& Einhorn,  s u p r a  a t  64-66. I t  also offered to the offeror the benefits 
of secrecy and surprise. Cohen, A Note on Takeover B i d s  a n d  Corpo- 
rate Purchases of Stock,  22 Bus. Law. 149,150 (1966); Note, s u p r a ,  
86 Harv. L. Rev. a t  1253-54. The tender offer's obviousgreat advan- 
tage to a raiding corporation was its ability to bypass strong and 
often hostile incumbent management by taking the offer directly to 
shareholders. See Fleischer & Mundheim, s u p r a ,  115 U. Pa. L. Rev. 
a t  321. Economic conditions in the mid-1960s such as increased 
corporate liquidity, readily available credit, greater  knowledge 
and sophistication of tender techniques, and the psychological 
appeal of s traight  dollars and cents language to normally apathetic 
shareholders gave impetus to corporate conglomeration. Once a 
raiding corporation selected its target ,  hostile battles for control 
between the respective management teams resulted, and the result- 
ing confusion caused grea t  concern among corporate executives, 
staff members of the Securities and Exchange Commission, the 
New York Stock Exchange and members of Congress. See generally 
Cohen, Tender  Offers and Takeolper B ids ,  23 Bus. Law. 611 (1968). 

The  reasons for the concern over the widespread use of the 
tender offer technique were several. Most obvious was tha t  when 
the raiding corporation's identity was concealed, the target  com- 
pany was powerless to present convincing reasons to shareholders 
for not selling securities a t  prices considerably higher than market  
prices. Hayes & Taussig, Tactics of Cash Takoorer B i d s ,  45 Harv.  
Bus. Rev., March-April 1967, 135, 136-37. The technique also 
caused shareholders to be pressured into making  hurried judg- 
ments because of the time limitations of the offer. See Cohen, s u p r a ,  
22 Bus. Law. a t  153-54. In spite of these and other risks to shareholders, 
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at tempts to br ing  such tender otters under existing security laws 
were unsuccessful and ,  ultimately, the cash tender offer became the 
most successful and popular means of acquiring control over corpo- 
rations. SPP Hayes & Taussig, s24pra, 45 Harv. Bus. Rev., March- 
April 1967, a t  136. These unregulated transfers of corporate control 
came under serious scrutiny and provided the major impetus for 
passage of the Williams Act in 1968. See Note, s u p m ,  86 Harv. L. 
Rev. a t  1254. 

In response to the problems described above, Congress, in 
1968, enacted the Williams Act, 15  U.S.C. $5 78m(d)-78m(f), 78n(d)- 
78n(f) (1976 & Supp.  1979) [hereinafter cited as  "Williams Act"], a s  
amendments to the Securities Exchange Act of 1934, 15 U.S.C. $5 
78a-78kk (1976 & Supps. 1977, 1978, 1979) [hereinafter cited as  
"Exchange Act"]. 

The key disclosure provision of the Williams Act with respect 
to tender offers - a te rm nowhere defined by the Act - is codified 
in Section 14(d) of the Exchange Act, 15  U.S.C. $ 78n(d)(1976). 
Section 14(d) requires a tender offeror, sin?ultamously with the 
making of the tender offer, to disclose certain information to the 
Securities and Exchange Commission [hereinafter referred to a s  
"SEC"] if the successful consummation of the offer would result in 
ownership of more than 5% of any class of the target  company's 
equity securities. The pertinent portion of the amendment provides: 

I t  shall be unlawful for any person . .  . to make a tender 
offer for, or  a request or  invitation for tenders of, any 
class of any equity secur i ty .  . . if, af ter  consummation 
thereof, such person would, directly or  indirectly, be the 
beneficial owner of more than 5 percentum of such class, 
unless a t  the time copies of the offer or  request or  invita- 
tion a r e  first published or  sent or given to security hold- 
e r s  such person has filed with the Commission a state- 
ment  containing such of the information specified in 
Section 78m(d) of this t i t le .  . . . 

Exchange Act 5 14(d)(l),  15 U.S.C. 5 78n(d)(1)(1976). 

Any person to whom the above provision applies is required to 
file a s tatement  with the S E C  disclosing, interal in,  his identity and 
background, the source and amount of funds or  other consideration 
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to be used for purchases, the number of shares he holds in the target  
company, any  ar rangements  made involving the target  company's 
stock, and any major changes contemplated in the company's corpo- 
ra te  s t ruc ture  if control of the ta rge t  company is desired. Id. In 
addition to this statement, the offeror is required to file with the 
SEC copies of all materials used to solicit shares in the target  
company and to furnish the target  company with a copy of all filed 
information not later than the date such material is communicated 
to the security holders. Id. 

Other provisions of the Williams Act go beyond requiring 
disclosure by the offeror. These provisions regulate the manner in 
which tender offers may be carried out. For  example, shareholders 
who deposit their securities pursuant  to a tender offer a r e  given the 
r ight  to withdraw their shares dur ing  the first seven days of the 
tender offer and a t  any time after  sixty days from the date of the 
original tender offer if the offeror has not already purchased the 
tendered shares. Exchange Act 5 14(d)(5), 15 U.S.C. § 78n(d)(5) 
(1976). Also, if the tender offer is for less than all of the target's 
outstanding shares and more than the requested number of shares 
a re  tendered within the first ten days of the offer, all shares tend- 
ered dur ing  tha t  period must  be purchased pro rata, as opposed to 
on a first come, first served basis. Exchange Act 5 14(d)(6), 15  
U.S.C. 5 78n(d)(6)(1976). Moreover, the Williams Act provides that  
if, dur ing  the course of the tender offer, the amount paid for the 
target  shares is increased, all tendering shareholders must receive 
the increased price even if they tendered their shares before the 
price increase was announced. Exchange Act 5 14(d)(7), 15  U.S.C. § 
78n(d)(7)(1976).Tinally, the Williams Act contains an  anti-fraud 
provision designed to prevent false and misleading statements and 
fraudulent  or  manipulative practices in connection with a tender 
offer subject to its provisions. Exchange Act 5 14(e), 15  U.S.C. § 
78n(e)(1976).5 

The SEC has more recently promulgated a rule requiring tender offers to 
remain open for a t  least twenty days in an  effort to discourage potential raiders from 
attempting a quick takeover, normally referred to as  a "Saturday Night Special" or 
"blitzkrieg." Securitiesand Exchange Comm. Regulation 14E-1,17 C.F.R. S240.14e-1 
(1980). 

Not discussed above a r e  certain new rules and regulations issued by the 
Securitiesand Exchange Commission effective 7 January 1980 modifying theopera- 
tion of some of the substantive provisions. The discussion above, unless otherwise 
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In addition to the regulation of classic tender offers under fi 
14(d) of the Exchange Act described above, Secton 13(d) of the 
Exchange Act, 1 5  U.S.C. 5 78m(d)(Supp. 1979), contains provisions 
applying to acquisitions of securities by  a n y  other m e a m .  This 
section requires, i n t e r  a l i a ,  tha t  within 10 days af ter  a n  acquisition 
by any means other than  a tender offer of more than 5% of the stock 
of a registered company, the acquiringperson must  file a disclosure 
s tatement  with the Securities and Exchange Commission and send 
a copy of the statement to the issuer of the securities purchased. 
Under this section, the offeror-purchaser may continue purchasing 
without restriction du r ing  the ten-day period af ter  he reaches the 
5% level and before he files the required disclosure statement. 

IV. 

Seemingly in response to the failure of the Williams Act to 
require advance  disclosure of proposed stock accumulations, the 
North Carolina Legislature enacted the North Carolina Tender 
Offer Disclosure Act [hereinafter "Act"] in 1977 as Chapter 78B of 
our General Statutes. In  enacting the Act, North Carolina joined a 
majority of the states in providing supplemental legislation in the 
securities field. State  legislation in this a rea  has not, however, met  
with the approval of federal authorities responsible for enforce- 
ment  of the  Williams Act. The  position of the Securities and Ex-  
change Commission is tha t  "the method of regulating tender offers 
which has been adopted by most of the states interferes with and 
often frustrates  the operation of the Williams Act." Securities and 
Exchange Commission, Report  on  T e n d e r  O f f e r  L a w s  13  (1980). As a 
result, the Commission has filed a m i c r ~ s  cur iae  briefs on numerous 
occasions alleging that  particular state laws a re  unconstitutional. 
See, e.g., Great  Westerrz U r ~ i t e d  Corp.  c. Kidwe l l ,  577 F .  2d  1256 (5th 
Cir.  1978), rer5'd 072 other yrouncls sub rzom. Leroy  c. Great  Wes tern  
Uni ted  Corp. ,  443 U.S. 173,99 S.Ct. 2710,61 L. Ed .  2d 464 (1979).6 

The North Carolina Act specifically provides for crdcancedisclo- 
sure  for all tender offers. G.S. 78B-4(a)(Cum. Supp.  1979) provides: 

noted, relates to the applicable provisionsof the Williams Act a t  the t ime of Consoli- 
dated's purchases of Hanes shares. 

The Commission has taken a similar position with respect to the North Caro- 
lina Act in another action presently pending before this Court, Eltre ( r i d  Hii!jcX- 
Covj). i s .  ,'vTI.% C~prl j)nt ly ,  docketed a s  No. 92, Spr ing Term 1981. 
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No offeror shall make a tender offer unless a t  least 30 
days prior thereto he shall file with the Administrator 
and deliver to the principal office of the subject company 
personally or by registered United States mail a state- 
ment  containing all the information required by subsec- 
tion (d) of this section. 

Unlike its federal counterpart,  the North Carolina Act does 
define a "tender offer." Indeed, it is the interpretation of the mean- 
ing of that  definition which gives rise to this litigation. Under the 
North Carolina Act, a tender offer is: 

an  offer to purchase or  invitation to tender, other than an  
exempt offer, made by a n  offeror, directly or  indirectly, 
for such amount of any class of equity securities of a 
subject company that,  together with equity securities of 
such class owned beneficially or  of record by the offeror 
and his associates a t  the time of the offer or invitation, 
will in the aggregate exceed five percent (5%) of the 
outstanding equity securities of such class. A tender offer 
is "made" when the offer or  invitation is first published or 
sent or  given to the offerees. 

G.S. 5 78B-2(14)(Cum. Supp. 1979). 

The t e rm "subject company" is defined as a "corporation or  
other issuer of securities whose equity securities a re  the subject of a 
tender offer" and which is organized under the laws of and doing 
business in North Carolina or  which has its principal place of 
business and substantial assets in North Carolina. G.S. 3 78B-2(12) 
(Cum. Supp. 1979). The "administrator" of the Act is the Secretary of 
State. G.S. 5 78B-2(1)(Cum. Sup. 1979). 

With respect to the advance disclosure requirement, G.S. 78B-4 
is the controlling statute. This s tatute provides in essence that  a 
tender offer subject to the Act's provisions cannot be made unless a t  
least thir ty days pr ior  to the da te  on which the offer is to be made, 
the offeror has filed with the Secretary of State  and delivered to the 
principal office of the target  company a disclosure statement. G.S. 5 
78B-4(a). This statement must  contain substantially the same 
information a s  the offeror would be required to disclose a t  a later 
time pursuant  to the Williams Act. G.S. 5 78B-4(b)(Cum. Supp. 
1979). Moreover, concurrently with the filing of the required disclo- 
sure statement under the North Carolina Act, the offeror must  give 
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notice, either in the form of a reasonably disseminated news release 
or  written communication to the target  shareholders, of the follow- 
ing: tha t  a tender offer is proposed to be made and tha t  the disclo- 
sure required has been filed with the Secretary of State  and deliv- 
ered to the subject company, the amount of securities to be covered 
by the proposed tender offer and the da te  on which the offer is 
expected to be made, the consideration proposed to be offered, the 
identity of the offeror, and the purpose of the offer. G.S. 5 78B-4(g) 
(Cum. Supp. 1979). 

While the disclosure provisions discussed above are,  in most 
instances, essentially similar to those required by the federal legis- 
lation, other provisions of the North Carolina Act a r e  strikingly 
dissimilar. There a re  several outright conflicts. The North Caro- 
lina Act requires the concurrent filing of the disclosure statement 
with the Secretary of State ,  delivery of that  statement to the subject 
corporation, and reasonable dissemination of notice to the equity 
security holders a t  least thirty days prior to the making of the 
tender offer. Neither the Williams Act nor the regulations promul- 
gated by the SEC require such an  advance notice provision. "Indeed, 
Congress specifically spurned proposals tha t  a five day advance 
notice period be incorporated into the Williams Act, and in 1975 
rejected amendments suggesting from thirty to sixty day prior 
notice rules." Comment, The North Carolina Tender Offer Disclo- 
sure Act: Congenitally Defective?, 14 Wake Forest L. Rev. 1035, 
1043 (1978). Also, the North Carolina Act requires a ten-day wait- 
ing period after  each amendment to the disclosure statement and a 
six-day wait af ter  each revision of the offer before the tender offer 
may be operative. G.S. 9 78B-4(e), 4(f)(Cum. Supp.  1979). No similar 
provision is contained in the Williams Act. Fur ther ,  the North 
Carolina Act requires tha t  each tender offer be effective, and pre- 
sumably irrevocable, for a t  least twenty-one days, G.S. 5 78B-3(1) 
(Cum. Supp. 1979), while the Williams Act implicitly requires only 
a ten-day life for the offer. Exchange Act 5 14(d)(6), 15 U.S.C. 5 
78n(d)(6). G.S. 78B-3(1) allows a n  offeree to withdraw any securi- 
ties tendered a t  any time u p  to three business days before termina- 
tion of the offer or to withdraw unpurchased securities a t  any time 
after  sixty days from the date of the initial offer, while Section 14(d) 
(5) of the Exchange Act, 15  U.S.C. 78n(d)(5), provides similar 
withdrawal rights, but  only dur ing  the seven business days suc- 
ceeding the offer da te  o r  af ter  sixty days from the offer date. 
Finally, G.S. 78B-3(2)(Cum. Supp.  1979) provides tha t  when an  
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offer is made for only a portion of the outstanding equity securities 
of a certain class and more than that  number a re  tendered, the 
offeror must  purchase pro r a t a  from each offeree as  nearly as  
possible. The Williams Act counterpart prescribes for a proration 
of only those shares tendered dur ing  the first ten days of the offer. 
Exchange Act 5 14(d)(6), 15  U.S.C. 5 78n(d)(6). An additional provi- 
sion of the North Carolina Act requires that  all selling shareholders 
receive any increase in the consideration offered dur ing  the entire 
effective period of the tender offer even if they sold their shares 
before the increase in consideration was offered. G.S. 5 78B-3(3) 
(Cum. Sup. 1979). 

The North Carolina Act also provides for a r ight  of private 
civil action for injured parties, injunctive relief by petition of the 
State, offeror or  subject corporation, and criminal penalties. G.S. 5 
78B-6, -7, -8(Cum. Supp. 1979). An offeror who makes an  offer 
subject to the provisions of the Act and who fails to comply with its 
filing and disclosure provisions is liable to any offeree whose equity 
securities a r e  sold to the offeror for the securities themselves or  for 
such damages a s  the offeree shall have sustained as the proximate 
result of the conduct of the offeror in violation of the Act. G.S. 5 
78B-6(a)(3). 

In comparing the Williams Act to the North Carolina Act and 
other state acts, one commentator has noted: 

[Slince the Williams Act does not require any advance 
disclosure of either a "creeping" or a "classic" tender 
offer, it does not adequately protect either management 
or  the shareholders against surprise or blitz tender offers 
which have come to be known as "Saturday night spe- 
cials." Such tactics may deprive management of an oppor- 
tunity to respond intelligently to the offer, may discour- 
age or prevent competing offers, and may rush the share- 
holders into making unwise decisions. The state statutes 
a re  all intended to correct these perceived deficiencies in 
the federal law. They do so in a variety of ways, ranging 
from the highly protective and regulatory, such as in 
Pennsylvania, to the mildest and least burdensome form 
of advance notification, such a s  in Delaware. 

The statute that  was finally enacted in North Carolina 
is a compromise between two separate bills that  reflected 
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these different points of view. One was quite protective, 
regulatory and burdensome for offerors; the other was 
very much less so. The resultingcompromise was intend- 
ed to strike the best balance between, on the one hand, the 
need to give management and the shareholders of the 
ta rge t  company adequate information and time to evalu- 
a te  and respond, and ,  on the other hand,  the need to avoid 
discouraging either initial or  competing tender offers 
that  may be beneficial to the target company and its 
shareholders. 

R. Robinson, Novtlr Ccc rol i i l  tx C o r p o m t  ioi l  Lo /(. tr )/ti I'i~r t? icc, 5 7-12 
(2d ed. Supp. 1980)(footnotes omitted). 

Plaintiffs vigorously contend (1) that  the North Carolina Act 
expressly covers open market  purchases such a s  those made by 
Consolidated from plaintiffs, (2) that  under the proper construction 
of the Act, Consolidated was wqu ired to make aconventional tender 
offer for Hanes shares so tha t  all Hanes shareholders would have 
been afforded the substantive protections of G.S. 78B-3, and (3 )  that  
under any construction of the Act, Consolidated should have filed 
the disclosure statement required by G.S. 78B-4. We must reject 
plaintiffs' contentions and affirm the trial court. 

We first turn  our attention to the meaning of "tender offer." 
Courts and other authorities agree generally that: 

A tender offer has been conventionally understood to 
be a publicly made invitation addressed to all share- 
holders of a corporation to tender their shares for sale a t  a 
specified price. Cash or  other securities may be offered to 
the shareholders as  consideration; in either case, the con- 
sideration specified usually represents a premium over 
the current  market  price of the securities sought. This 
opportunity to tender shares a t  a premium remains open 
for only a limited period of time, often about two weeks. 

A distinctive aspect of the conventional tender offer is 
tha t  offerors typically condition their obligation to pur- 
chase on the aggregate tender of a stated number of 
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shares. If fewer than the stated number a re  tendered, the 
offeror need not purchase any shares. If more than the 
stated number a re  tendered, the offeror is not required to 
purchase the excess. Meanwhile, dur ing  the period in 
which the overall response is being determined, the share- 
holder relinquishes control over his tendered shares; they 
are  placed with a depositary, the shareholder havingonly 
limited access to them. The position of a shareholder in a 
conventional tender offer is thus in sharp  contrast with 
his position in ordinary market  and negotiated transac- 
tions, where sellers retain control over their securities 
until a sale is completed. 

Note, sllprcc, 86 Harv.  L. Rev. a t  1251-52 (footnotes omitted); s w  
S))/trll!c*ootJ !'. Perrrl Z3i~ecc~in.q Co., 489 F .  2d 579, 597 n. 22 (5th Cir.), 
w r t .  tlcirird, 419 U . S .  873, 95 S. Ct. 134, 42 L. Ed .  2d 113 (1974). 

The definition stated above is one which has been evolved by 
the courts over the years, for the te rm "tender offer" is nowhere 
specifically defined in the Williams Act. Obviously, the activities of 
Consolidated in purchasing the shares of Hanes do not fall within 
the generally accepted definition of a conventional tender offer 
quoted above. Indeed, plaintiffs do not so contend. Plaintiffs cor- 
rectly note, however, that  the North Carolina Act does define a 
"tender offer" and contend that  Consolidated's activities here fall 
squarely within that  definition. 

Under the definitional statute, tender offer covers "an offer to 
purchase o r  invitation to tender." G.S. 9 78B-2(14)(emphasis added). 
Pointing to the disjunctive "or," plaintiffs contend that  our statu- 
tory definition of tender offer specifically encompasses two differ- 
ent  types of transactions: (1) an  "offer to purchase" the requisite 
amount of securities and (2) an  "invitation to tender" such amount. 
According to plaintiffs' interpretation, the "invitation to tender" 
component of the definition, by use of the particularized term 
"tender," brings the conventional form of tendef offer within the 
coverage of the Act, and the party making such a conventional 
tender offer would be subject to the requirements of our Act as  well 
as  the requirements  of the federal legislation. On the other hand, 
plaintiffs argue,  the "offer to purchase" component of the statutory 
definition under the s tate  Act indicates a legislative intent to apply 
the Act to regulate acquisitions by means other than conventional 
tender offers. Plaintiffs contend that  our Legislature elected to 
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cover all offers to purchase the requisite amount of security and,  
consequently, open market  purchases such as those utilized in the 
instant case a re  also subject to the Act. Plaintiffs correctly note tha t  
"[cloncentrated open-market accumulations can have an  impact on 
shareholders just a s  significant a s  a conventional tender offer .  . .," 
Knapp, T h e  Open Market  Purchase Problem, 32 Bus. Law. 1453, 
1453 (1977), and contend tha t  the North Carolina legislation was 
specifically enacted to cover such accumulations and any other 
types of offers for stock purchase otherwise qualifying under the 
Act. 

That  the North Carolina Act was not intended to embrace the 
open market  transaction situation is indicated in the definitional 
s tatute itself. The last sentence of G.S. 78B-2(14) provides, "A 
tender offer is 'made' when the offer or invitation is first published 
or sent or  given to the offerees." Plainly, therefore, there is no "tender 
offer" under the North Carolina Act until an  offer or invitation to 
purchase i s  conzrnunicated to shareholders. Those even casually 
acquainted with the operation of major stock exchanges or  over the 
counter market ing arrangements a r e  aware that  open market  
transactions involve no such offer or invitation and no such com- 
munication to shareholders as is contemplated by the statute. Plain- 
tiffs' a t tempt to explain away this provision of our definitional 
s tatute is, we think, without merit.  Plaintiffs contend that ,  in the 
context of open market  purchases, a tender offer would be "made" 
when the buy order  was entered tha t  would increase the offeror's 
holdings above 5%. At that  time, plaintiffs argue, the critical offer is 
"given" to the offerree. Plaintiffs cite no authority to support such 
an  interpretation. The obvious inference to be drawn from the 
provision that  a direct offer be con tqruetl from offeror to shareholder 
is tha t  ordinary open market  purchases7 are  not within the Act's 
coverage. 

The  last sentence of the definitional statute clearly indicates 
when a tender offer is deemed to have been "made." I t  is "made" 
when the offer or invitation is "first published or sent or  given to the 
offeree." G.S. § 78B-2(14). In an open market  purchase, there is 
nothing to publish nor is there anything to send or giw to the offeree. 

We use the t e rm "ordinary open market  purchases" to mean transactions 
which a r e  accomplished through the ordinary give-and-take of the marketplace and 
which a re  not effected or accompanied by additional pressures on the shareholders 
to sell. 
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We note also tha t  the language, "published or  sent or  given to" is the 
precise language employed in Section 14(d)(l) of the Exchange Act, 
15  U.S.C. § 78n(d)(l),  to indicate the effective date of a tender offer 
under federal law. The draf te rs  of the North Carolina legislation 
must  have placed some reliance on the federal statute, its language 
and meaning, in preparing the state legislation. 

Moreover, we do not find persuasive plaintiffs' emphasis on 
the disjunctive nature of the North Carolina definitional statute. 
We find nothing to support plaintiffs' contention tha t  the phrase 
"offer to purchase" was intended to embrace open market  pur- 
chases while the phrase "invitation to tender" was separately intend- 
ed to embrace the conventional tender offer. Indeed, we find tha t  
the te rms a re  simply different legislative expressions embracing 
the same concept of an offeror expressing a desire to purchase 
shares of stock from corporate shareholders through slightly dif- 
ferent means and tha t  each term encompasses only "conventional" 
tender offers. I t  is our understanding that  in making a tender offer, 
an offeror expresses its offer either in terms of an  offer to purchase 
the shares owned by shareholders of a company or  in te rms of an  
invitation to these shareholders to tender their shares to a deposi- 
ta ry  who will hold the shares pending ultimate purchase by the 
tender offeror. The difference, if any, is subtle and is in form, not 
substance. Apparently, it is typical for conventional tender offers to 
be couched in te rms of "offers to purchase" rather  than "invitations 
to tender." Smallwood v. Pearl Brelcing Co., 489 F .  2d a t  569-97. In 
Smallwood, the court noted tha t  "in conventional tender offers the 
offeror typically offers to purchase all or  a portion of a company's 
shares a t  a premium pr ice .  . . .' Id. a t  597 n. 22. 

Our  conclusion tha t  the North Carolina Act does not apply to 
open market  transactions is buttressed by a review of numerous 
provisions of both G.S. 78B-3 and 78B-4 which could not possibly 
apply to the open market  transaction situation. G.S. 78B-3(1) pro- 
vides in par t  tha t  every tender offer shall provide that  the offer may 
be withdrawn by any offeree a t  any time up  to three days before the 
termination of the effectiveness of the tender offer and that  the 
period of effectiveness of any tender offer shall not be less than 
twenty-one days from the date the tender offer is made. Clearly, this 
provision cannot apply to an  open market  purchase on a stock 
exchange in which the purchase and sale is complete and final upon 
execution of the t rade  and must  be consummated by delivery of the 
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stock certificates and payment within five business days of the 
t rade  without privilege for alteration, withdrawal or rescission. 
Regulation T ,  Federal Reserve Board, 12 CFRl1220.3 (1980) [here- 
inafter "Regulation T"]; Rule 64, New York Stock Exchange, 2 
N.Y. Stock Exchange Guide(CCH)lI 2064 (1978) [hereinafter "Rule 
64"]. G.S. 78B-3(2) provides in pa r t  for a pro ra ta  acceptance of 
securities by the offeror if more a re  tendered "than the offeror is 
bound o r  willing to accept." The  result,  if more shares were offered 
than the offeror had offered to purchase, would be tha t  prior pur- 
chases would have to be somehow undone and then a proration of 
each sharehoder's stock would be implemented. Such a require- 
ment  clearly cannot be applied to t rades executed on a major stock 
exchange. Regulation T,  supra; Rule 64, supra .  

Additionally, G.S. 78B-3(3) requires tha t  all offerees receive 
the same amount of consideration per share; if the consideration 
offered is increased a t  any time dur ing  the pendency of the offer, 
the increase must  be paid to all  whose shares a re  purchased even if 
the purchase was consummated prior to the increase in considera- 
tion. Applying such a provision to the open market  situation would 
mean tha t  if different prices were paid for stock purchased in the 
open market  - an  obviously normal occurrence over almost any 
period of time - then all offeree-stockholders could, under the 
te rms of t ha t  provision, require the offeror to pay all offering 
shareholders the highest price paid for any stock. The chaos tha t  
would result in the marketplace from the application of this require- 
ment  and the impossibility of administeringsuch a provision in the 
open marke t  context, where every transaction is final and is not 
subject to revision, shows with abundant  clarity tha t  our Legisla- 
ture  could not have intended this provision to apply to purchases in 
the open market.  

Additionally, plaintiffs themselves concede that  the above 
noted provisions, the entirety of G.S. 78B-3, "as a practical matter" 
canno t  apply to open market  purchases. Plaintiffs contend, how- 
ever, tha t  the inapplicability of G.S. 78B-3 to the open market  
"tender offer" does not render their position untenable because the 
inapplicability of some of the Act's provisions to certain situations 
was anticipated and partial application of the Act was expressly 
authorized by the Act's severability clause. That  clause provides: 

If any provision or  clause of this Chapter or  application 
thereof to any person or  circumstances is held invalid, 
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such invalidity shall not affect other provisions or appli- 
cations of this Chapter which can be given effect without 
the invalid provision or application, and to this end the 
provisions of this Chapter a re  declared to be severable. 

G.S. 5 78B-ll(Cum. Supp. 1979). Because of this provision, plain- 
tiffs argue,  the disclosure requirements a re  still valid and must  be 
applied in the open market  context. Plaintiffs contend that  the 
disclosure portion of the Act is its fundamental purpose and that,  
should we decide that  the Act does not require an offeror to employ 
a conventional tender offer, then the disclosure provisionsof the Act 
remain applicable by virtue of the severability clause. 

Plaintiffs' reliance on the severability clause is misplaced. 
While the severability clause obviously protects other provisions of 
the Act from invalidity due  to a finding tha t  one or more provisions 
a re  invalid, a severability is relevant to a decision only when the 
validity of a part icular  provision of the Act is a t  issue. Here, the 
inapplicable provisions of G.S. 78B-3 remain relevant to our consid- 
eration i n  determining legislatizpe intent with respect to the applica- 
tion of the Act as  a whole to open market  purchases. Clearly, in 
interpreting the legislative intent, we cannot ignore all the provi- 
sions of the Act simply because i t  contains a severability clause 
common to most statutes enacted by our Legislature. Moreover, we 
note tha t  G.S. 78B-3 is entitled "Mundatory Provisions of and Lim- 
itation of Tender Offers" (emphasis added). The statute expressly 
states tha t  "the following provisions apply to every tender offer" 
(emphasis added). Because G.S. 78B-3 is, by its express terms, 
mandatory in application to every tender offer, we must  decline to 
interpret and apply the severability clause to convert the denomi- 
nated mandatory requirements into permissive ones. In so constru- 
ing the Act, we a re  guided by a well-established canon of statutory 
construction: 

In order  to discover and give effect to the legislative 
intent we must  consider the act  a s  a whole, having due 
regard to each of its expressed provisions; for there is no 
presumption tha t  any provision is useless or redundant. 
Tha t  the ac t  consists of several sections is altogether 
immaterial on the question of its unity. "The construction 
of a s tatute can ordinarily be in no wise affected by the 
fact tha t  it is subdivided into sections or titles. A statute 
[is] passed as a whole and not in parts  or sections and is 
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animated by one general purpose or intent. Consequently 
the several parts  or  sections of an  ac t  a r e  to be construed 
in connection with every other pa r t  or  section and all a r e  
to be considered a s  par t s  of a connected whole and har-  
monized, if possible, so a s  to aid in giving effect to the 
intention of the lawmakers." 

Jones v. Board of Education, 185 N.C. 303,307,117 S.E. 37,39 (1923) 
(citations omitted). 

We will not apply the severability clause to vary and to contra- 
dict the express termsof a statute, for we cannot believe the Legisla- 
ture  intended such a result. Construing "tender offers7' a s  broadly 
a s  plaintiffs would have us produces an absurd result. On the other 
hand,  if "tender offer" under our Act was intended to cover only 
conventional tender offers, a s  we believe it does, each provision of 
the single regulatory scheme enacted by our Legislature is harmo- 
nious one with the other. 

Moreover, in addition to the provisions of G.S. 78B-3, certain 
provisions of G.S. 78B-4, the disclosure statute of the Act, are  impos- 
sible of application toopen market  transactions. Even G.S. 78B-4(a), 
requir ing compliance with the remaining provisions of the Act and 
disclosure thir ty days prior to the making of the "tender offer," 
seems inconsistent with the concept of open market  stock trading as 
we understand it. Stock market  prices, as  even the most casual 
observer knows, change constantly and the marke t  price a t  the end 
of a thirty-day period would almost always be different from tha t  
announced thir ty days before. Technically, a disclosure through 
public announcement could be made thirty days prior to the t rad-  
ing period on a stock exchange, but  it is inconceivable to us tha t  our 
Legislature would, s u b  silentio, at tempt statutorily to inject such an  
inconsistent and unusual requirement into the workings of the free 
marketplace. Moreover, G.S. 78B-4(b) requires the disclosure of 
"all of the te rms and conditions of the proposed tender offer." In the 
workings of the stock marketplace, however, the te rms and condi- 
tions of a purchase cannot be accurately predicted, and such a 
requirement seems incongruous. 

G.S. 78B-4(b) also requires tha t  the disclosure statement ma- 
terially specify the amount of all funds to be used, and G.S. 78B-4(g) 
provides for a written notice to all shareholders of the company 
containing, inter alia, "the amount of the securities covered by the 
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proposed tender offer," "the date on which such offer is expected to 
be made" and "the consideration proposed to be offered." Again, 
such provisions seem wholly inapplicable to the open market  trans- 
action in which the purchaser often does not know the amount of 
funds tha t  will be required, exactly how many shares will be ac- 
quired or  what  the total consideration will be until after all pur- 
chase transactions are  final. 

If the te rms of the original tender offer a re  revised, a state- 
ment containing the te rms and conditions of the revised offer and 
a n  explanation of the changed te rms must  be filed with the Secre- 
tary of State and delivered to the principal office of the target  
company a t  least six days before the revisions become effective. 
G.S. § 78B-4(f). Purchases made on the open market  a r e  rarely 
identical in terms, and an  advance prediction of the te rms on which 
a single purchase will be made is impossible. Additionally, each 
purchase is final upon execution and cannot thereafter be modified 
or revoked. We cannot believe tha t  the Legislature would impose 
upon tender offerors a requirement that  is impossible to meet. 

In a word, the provisions noted above, and others, a r e  simply 
inconsistent with the normal operation of the open stock market ,  
would be unworkable in an open market  context, and,  indeed, 
appear  appropriate only when applied to the situation of a conven- 
tional tender offer. 

The language of a statute should always be interpreted in a 
way which avoids an  absurd consequence: "A statute is never to be 
construed so as  to require an impossibility if tha t  result can be 
avoided by another fair and reasonable construction of its terms." 
Hobbs c. Moore County, 267 N.C. 665, 671, 149 S.E. 2d 1, 5 (1966); 
accord, In re Annexation Orditzance, 284 N.C. 442,202 S.E.  2d 143 
(1974); Town of Hudson r. City of Lenoir, 279 N.C. 156, 181 S.E.  2d 
443 (1971). 

B. 

Plaintiffs also advance the proposition that ,  since the provi- 
sions of G.S. 78B-3 can be applied only in the context of a formal 
tender offer wherein a depositary for the tendered shares is used, 
we should construe that  statute to require use of a conventional 
tender offer by an  offeror who seeks to acquire in excess of 5% of the 
stock of a subject company. P u t  another way, plaintiffs a rgue  that  
the effect of G.S. 78B-3 is to require persons seeking to purchase 
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more than 5% of the voting stock of a subject company to use the 
conventional tender offer so tha t  all shareholders of the subject 
company will receive the information the Legislature has deemed 
necessary to an  informed decision. Such reasoning is, we think, 
strained and illogical. F i rs t ,  it assumes tha t  the offeror has made 
purchases that  constitute a tender offer under the Act, a proposition 
we have rejected above. Moreover, had our Legislature any intent to 
restrict the permissible methods of corporate takeover, a s  that  here 
argued by plaintiffs, it surely would have said so in understandable 
language. In  support of their argument,  plaintiffs cite us to Telrqest, 
Inc. I ? .  Bradsha~c,  618 F .  2d 1029(4th Cir. 1980), which they contend 
interprets  the Virginia Takeover Bid Disclosure Act to require use 
of a conventional tender offer in lieu of open market  purchases 
when the object of the purchaser is to gain control and when the 
acquisition would increase the purchaser's holdings beyond the 10% 
threshold. The circuit court found er ror  in a lower court rul ing 
enjoining application of the Virginia Takeover Bid Disclosure Act 
to open market  purchases. Telvest has no application here. The 
Virginia act  unquestionably was intended to cover takeovers 
effected through open market   purchase^.^ In Telcest ,  the Fourth 
Circuit merely reversed the order  of a district court enjoining 
application of the act  to open market  purchases because the trial 
court had not properly applied the balance-of-hardship testg in 
considering whether to issue the temporary injunction. While the 
effect of the Virginia statute may be to require that  acquisitions be 
made through a conventional tender offer, we think the relevant 
Virginia s tatute and its legislative history clearly a re  distinguish- 
able from the North Carolina Act. Virginia, unlike North Carolina, 
has specifically dealt with the open market  transaction problem. 
Our Legislature has equal ability to handle the open market  trans- 
action situation in similar plain legislative language. Had our legis- 
lators intended to limit the means of acquiring corporate control to 
the conventional tender offer methods, we think they would have 

As originally enacted, the Virginia ac t  s/~c~cificall!g p.rc)ril~tc~l open market  
purchases in former  Va. Code Ann. § 13.1-529(b)(iii). That  cxer)iptiot~ was narrowed 
substantially by a 1979 amendment  of tha t  provision. The amendment  added a 
proviso l imiting the open market  exemption to only those open market  purchases by 
a purchaser who had acquired no more than 1% of the outstanding sharesof the class 
purchased dur ing the preceding six months. 

See Marylonrl lindrrcoatitlg Co. 1 % .  Ptrtjrtc, 603 F. 2d 477 (4th Cir. 1979); 
Blrrckwelder Frcrnitirw Co. I ? .  Sr111g Mlq. Co., 550 F. 2d 189 (4th Cir. 1977). 



N.C.] SPRING TERM 1981 425 

Sheffield v. Consolidated Foods 

said so; the absence of any express  intent and the strained interpre- 
tation necessary to reach the result urged upon us by plaintiffs 
indicate that  such was not their intent. 

Plaintiffs next call to our  attention the six separate types of 
offerswhich are  expressly exempt from the North Carolina Act and 
contend tha t  the subject mat te r  of the exemptions sho~vs  tha t  the 
Act covers open market  purchases. An "exempt offer" is defined as 
being any one of the follo\ving: 

a .  An offer made by the subject company or any issuer of 
equity securities to purchase its own equity securities 
or equity securities of its subsidiary; 

b. Offers to purchase equity securities from not more 
than 25 offerees within a twelve-month ncriod: 

c. An offer, if the acquisition of any equity security pur-  
suant  to the offer, together with all other acquisitions 
b\r the offeror and his associates of securities of the 
same class du r ing  the preceding 12 months, n.ould not 
exceed tlvo percent (200) of the outstanding securities 
of such class; 

d .  An offer to purchase equity securities of a class not 
registered pursuant to section 12 of the Securities Ex-  
change Act of 1934; 

e. An offer tha t  is subject to approval by the shareholders 
of the subject company a t  a meeting for u.hich proxies 

ecur- have been solicited pursuant  to section 14 of the S 
ities Exchange Act of 1934; or 

f. Bids made by a registered broker-dealer in the ordi- 
nary  course of his business and not with the purpose of 
changing the control of an issuer of equity securities. 

G.S. 5 78B-2(7)(Cum. Supp.  1979). 

Consolidated has not argued tha t  its activities fall ~vi th in  any 
of the statutory exemptions. Plaintiffs contend that  > i n w  G.S. 78B- 
2(7)(f) exempts certain open marke t  purchases from the Act u.hen 
the purchaser does not have the purpose of changing the control of 
the target  corporation, the Act must ,  therefore, apply to open mar-  
ket purchases. Plaintiffs reason that  a contrary interpretation 
would render  this part icular  exemption unnecessary because there 
would be no need to exempt certain open marke t  purchases from 
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the Act if they were not within the coverage of the Act. 

Plaintiffs' reliance on the statutory exemptions is misplaced. 
The cited exemption nowhere refers to open market  purchascs. 
Plaintiffs obviously interpret the subsection's reference to "regis- 
tered broker-dealer[s]." to imply reference to open market  trans- 
actions. Such, however, is not necessarily the case. While the servi- 
ces of "brokers" or "dealers" a re  almost always used in connection 
ivith the open market  purchases, their services a re  certainly not 
limited to such transactions. The financial pages of newspapersand 
other publications are  replete with advertisements noting that  
some "broker" or  "dealer" has effected the private negotiations of 
some other type of security transaction not effected on the open 
market.  Indeed, broker-dealers a re  almost always used in connec- 
tion ~ v i t h  rotr ,.cirtio)rtrl tender offers. Moreover, we note tha t  the 
counterpart statutes in a t  least four other states which also contain 
broker-dealer exemptions have been held inapplicable to open mar-  
ket transactions. Clr i~) ,u t r l lo ! i  A i)roi.ictr ) I  t70).p. I . .  Sri ir C l r o t ~  irtrl ('or- 
pot.trtioii, -183 F. Supp.  116(E.D. Mo. 1980)(holding that  neither the 
Missouri nor Delaware Takeover Acts applied to open market  pur- 
chases); l ' 1 ' I ~ t l r i s t r i c ~ s ,  I ) / ( . .  I - .  Slrcr ~or r  Str ( 2 1  ( 'oi.pot8trtioil, No. 79-58- 
SU (D. Maine March 13, 1979) (holding that  the Maine Takeover 
Act did not apply to open market  purchases); C i i t l c ~ ) ~ - H ( o t r t ) / ( ~ ~ ~ ,  Iuc.  
i s .  7',11(~) I,trbo,~t to).ic~s. I~it. . .  No. '78-C-221 (E.D.  Wise. April 28, 1978) 
(holding that  neither the Delaivare nor Wisconsin Takeover Acts 
apply to open market  purchases). 

VI.  

We next turn  to a review of federal decisions interpreting the 
meaning of tender offer under the Williams Act. Plaintiffs contend 
tha t  we should not do so because the meaning of tender offer under 
the Williams Act has been developed by judicial and administrative 
interpretations of the te rm,  while under the North Carolina Act the 
statutory definition should control. Plaintiffs a r e  correct, a s  we 
have noted above, in noting tha t  the Williams Act does not contain a 
definition of tender offer, while the North Carolina Act does. We 
disagree with plaintiffs, however, that  this distinction compels us to 
ignore the decisions construing the Williams Act. First ,  a s  dis- 
cussed in the preceding section of this opinion, we find that  the 
North Carolina definition embraces only the conventional tender 
offer addressed by Congress in enacting the Williams Act. We have 
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also noted above tha t  the North Carolina Legislature used, in some 
instances, exact language from the Williams Act and otherwise 
employed strikingly similar language. When a term has long- 
standing legal significance, it is presumed that  legislators intended 
the same significance to attach by use of that  term, absent indica- 
tions to the contrary, and when language or  statutes a r e  adopted 
from another s tate  or  country, constructions placed on such lan- 
guage or  statutes a r e  presumed to be adopted as well. See 73 Am. 
J u r .  2d Statutes 3 239 (1974). 

Since the Williams Act does not define the te rm "tender offer," 
i t  is not surprising that  the courts and commentators have enun- 
ciated numerous definitions. Our review of the authorities, how- 
ever, discloses tha t  the differences a re  subtle and the characteris- 
tics of a typical tender offer a r e  well recognized. I t  is almost 
universally agreed that  the te rm "tender offer" does not include 
open market  purchases alone, even if aimed a t  acquir ing control, 
unless there is concomitant pressure on shareholders greater  than 
tha t  in other open market  transactions. See E .  Aranow, H .  Einhorn 
& G. Berlstein, Decelopments i n  Tender Offers for Corporate Control 
11-13 (1977); Einhorn & Blackburn, The Dez'eloping Concept of 
"Tender Offer": An Analysis of the Judicial and Administratiry 
Irzterpretations ofthe Ternz, 23 N.Y.L. Sch. L. Rev. 379,380-82 (1978). 

In Brascan Ltd. v. Edper Equities Ltd., 477 F .  Supp. 773, 
790-91 (S.D.N.Y. 1979), the court stated: 

The consequence of bringing such large scale open mar-  
ket and privately negotiated purchases within the scope 
of the Williams Act would be to rule, in effect, that  no 
large scale acquisition program may be lawfully accom- 
plished except in the manner of a conventional tender 
offer. While this may be a sensible legislative provision. . . 
there is nothing in the legislative history of the text of the 
Williams Act which suggests tha t  it intended to bring 
about such consequences. 

The legislative history is supportive of this view. Perhaps the best 
and most succinct descriptions of a "tender offer" is that  contained 
in the House Report of the Committee on Interstate and Foreign 
Commerce, which held hearings on the proposed Act: 

The offer normally consists of a bid by an  individual or  
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group to buy shares of a company - usually a t  a price 
above the current  market  price. Those accepting the 
offer a r e  said to tender their stock for purchase. The 
person making the offer obligates himself to purchase all 
or  a specified portion of the tendered shares if certain 
conditions a re  met. 

H. R. Rep. No. 1711,90th Cong., 2d Sess., 1, reprinted in[1968] U.S. 
Code Cong. & Ad. News 2811, 2811. The quoted definition has 
received widespread recognition by the courts. E.g., Smal1ic~)od I ? .  

Pearl  Brelc~ir/~g C'ornpailjy, 489 F. 2d 579; Dyer  iq.  Eastrrri Ti.ust a n d  
Banki i lg  C o w p c r ~ y ,  336 F .  Supp.  890, 908 (D. Maine 1971). 

Plaintiffs correctly note that  several courts and commentators 
have taken the position that  other unique methods of stock acquisi- 
tion have been treated a s  tender offers for purposes of the statute. 
Our research of these authorities reveals, however, an  underlying 
element in most which is absent from the case a t  bar: pressure on 
shareholders to make  u ~ i n f o r r n e d ,  ill-considered rlecisiorts to sell. 

We glean from the proceedings leading to enactment of the 
Williams Act t ha t  the pr imary  concern of Congress was with the 
potential pressure on shareholders to make hurried and ill-consid- 
ered decisions to sell. Sce Ful l  Disclosure of Corporate Equity  
Ownersh ip  a)rd i n  Corporate Ttrkeowr Rids: Hearings  on S .  510 
Before Subcorn~il ,  on Securi t ies  of the Seiiate Conlrn. on  B a n k i n g a ~ ~ d  
Currency,  90th Cong., 1st  Sess. 17 (1967) (statement of SEC Chair- 
man  Cohen). The  introducers of the legislation were obviously con- 
cerned that  shareholders were unable to make knowledgeable, care- 
fully considered decisions in the conventional cash tender offer 
context. This was so, first,  because no disclosure by the offeror was 
required so the shareholder could not make informed decisions as  to 
whether to sell his holdings or  maintain his investment in a com- 
pany likely to change hands. The  shareholder often did not know the 
identity of the real party behind the tender offer. At  the same time, 
the premium price and the first come, first served condition tended 
to pressure the shareholder into selling quickly. Section 14(d)(l) of 
the Exchange Act was intended to ensure the disclosure necessary 
for an  informed decision in a potential takeover situation, while 
Sections 14(d)(5)-(7) were designed to permit the shareholders suf- 
ficient opportunity to evaluate the information disclosed without 
disadvantaging themselves with regard to other tendering share- 
holders, and Section 14(e) guaranteed tha t  even in the absence of an  
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immediate takeover threat ,  as  well as  in other situations in which 
Sec. 14(d)(l) would not apply, no fraud would be permitted. 

The legislative history of the Williams Act makes clear tha t  
open market  and negotiated purchases a r e  not subject to the early 
disclosure provisions contained in Section 14(d)( l)  because of the 
disruptive effect this could have on these modes of securities acqui- 
sition.10 

The same reasoning would bar  the application of other sec- 
tions of the Act. In ordinary market  transactions, no pressure is 
applied by the prospective purchaser on the selling shareholder; the 
latter reaches his decision to sell independently. The significant 
factors emphasized by the federal courts in determining whether a 
conventional tender offer has been made under the Williams Act 
have been summarized to include: 

(1) the extent of solicitation, whether systematic, wide- 
spread and active, or  private and sporadic; 

(2) whether the manner of the solicitation was such as 
to exer t  pressure on a potential seller by conventional 
tender offer techniques, such as limitation on decisional 
time f rame,  fixed premium price, deposit provisions, or  
similar requirements; 

(3)  the character of solicited shareholders as  a gauge of 
actual need for the statute's protection: whether presum- 
ably insulated from offeror pressure, such as a small and 
powerful insider group, or major or institutional holders. 
or more vulnerable, such a s  the small public investor; 

(4) whether there is evidence of actual negotiation des- 

lo  See 113 Cong. Rec. 854-56 (1967); Fitll Disvlosure ofCo~.poivtc. Equity Oic-uc'r- 
ship and in Corpornte Tnk~oi.er.  R ids :  Hrnririqs o)c S .  510 Ht:fo~,o S ~ t b c o ~ u m ,  01)  

Securitiesofthr S P I I C I ~ ?  Comnz. O I ~  Rnrrki,cgn~d C i o w i i ~ y .  90th Cong.. 1st Sess. 16,17. 
24-25,36 (1967) (statement of SEC Chairman Cohen). In introducing the bill in the 
Senate. Senator Williams stated: 

Substantial open market or privately negotiated purchases of shares 
m a y .  . . relate to shifts in control of which investors should be aware.  
While some people might say tha t  this information should be filed 
before the securities a r e  acquired,  disclosure after the transaction 
avoids upsetting the free and open auction market where buyer and 
seller normally do not disclose the extent of their  interest and avoid 
prematurely disclosing the terms of privately negotiated transactions. 

113 Cong. Rec. 856. 
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pite pressure or  sophistication; 
(5) whether the substantive provisions, sections 14(d) 

(5)-(8), of the Act a r e  mechanically applicable to a chal- 
lenged program; and 

(6) whether control of the corporation is the a im of the 
offeror. 

Note, Cash Tender Offers: A Proposed Definition, 31 U. Fla. L. Rev. 
694, 714-15 (1979) (footnotes omitted). 

In several court actions, the SEC has argued tha t  numerous 
factors should be considered in determining whether a defendant's 
activities constituted a tender offer. They are  whether there is 
active and widespread solicitation of shareholders; whether the 
solicitation is made for a large percentage of the issuer's stock; 
whether there is a premium offered over market  price; whether the 
te rms of the offer a re  f i rm rather  than negotiable; whether the offer 
is contingent on tender of a fixed number of shares; whether the 
offer is open for a limited period of time; whether the offerees a re  
subjected to pressure to sell their stock; and whether public an- 
nouncements of a purchasing program precede or  accompany 
rapid accumulation. E.g., Brascan  LttJ. 1 , .  E d p e r  Eqtlitic~s Ltd. ,  477 
F .  Supp.  a t  791 & n. 13; see W e l l m a n  I?. Dickinson,  475 F .  Supp.  783, 
823-24 (S.D.N.Y. 1979)." 

Unquestionably, the most significant factor considered by the 
courts in determining whether the offeror's tactics were tanta- 
mount to a conventional tender offer has been tha t  of at tendant  
pressure on shareholders. See S - G  Secit rities, In?. I ? .  F~tqlrrr It/ rest- 
merit Co., 466 F .  Supp.  1114, [I9791 Fed. Sec, L. Rep. (CCH)lf96,750 
(D. Mass. 1978); Firzarlcicrl G ~ n ~ r n l  Btrnkshares,  Iiic. r q .  Lance,  
[I9781 Fed.  Sec. L. Rep. (CCH)1196,403 (D.D.C. 1978); Loelcx Corp.  
P. Accidetl t  & C a s u c r l t ~  Insurance Co., No. 74 C 1396 (N.D. 111. July 
11, 1974); Cat t l e?wn ' s  I t lrvstment Co. r t .  Fears, 343 F .  Supp. 1248 
(W.D. Okla. 1972), i ~ ~ c a t e t l  perstipulatiorl ,  No. C 72-152 (W.D. Okla. 
May 8,1972). Clearly, open market  purchases which a re  accompan- 

l 1  While the Securities and Exchange Commission has taken the position tha t  
forms of open market  purchase programs which are ,  in effect, tender offers should 
be regulated as  such under the Williams Act, it has excluded from the tentative 
definition, published for comment,  offers through a broker or dealer a t  the then 
current  market  price, in the ordinary course of business and without solicitation of 
any order to sell on the pa r t  of the  offeror or broker or dealer.  S E C  Release Number  
34-16385,44 Fed. Reg. 70349 (Dec. 6. 1979). 
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ied by pressure on shareholders to make hurried decisions with 
little information would pose dangers which the Williams Act and 
the North Carolina Act were designed to prevent and should be 
treated a s  conventional tender offers. "The purchaser, by judi- 
ciously managing publicity releases concerning the projected 
number of shares to be purchased, price to be paid, and expected 
length of time necessary for the purchases to be completed, can 
make purchases using all the techniques of a tender offer without 
ever making a formal offer." Einhorn & Blackburn, slrprn, 23 
N.Y.L. Sch. L. Rev. a t  386 (footnote omitted). A review of several 
federal cases is illustrative. In Cattlence~/ k Inwstnlc)~t  Co, r :  Frnrs. 
343 F .  Supp.  1248 (W.D. Okla. 1972), the court held that  the active 
and widespread solicitation of shareholders by mail, telephone and 
personal visits directed toward the purchase of shares and an effort 
to acquire corporate control, contained all the potential dangers 
which Section 14(d) of the Exchange Act sought to alleviate and 
therefore constituted a tender offer under the Williams Act. The 
filing of suit followed a 5% shareholder's at tempt to gain control of 
the target  corporation through solicitation by employees of his 
separately controlled corporation. Purchases were made over a 
six-week period dur ing  which the offeror doubled his holdings in 
the target  corporation without making a preacquisition disclosure 
as  required by the Williams Act. 

I t  is arguable,  of course, tha t  this decision stands only for the 
proposition tha t  allegedly private offers must be truly private to 
avoid regulation. More logically, however, the decision appears  to 
be an  at tempt by tha t  court to include privately negotiated trans- 
actions within the scope of the Williams Act. However, the court's 
opinion clearly indicates that  the Exchange Act is applicable in 
such a situation only if the solicitation of shareholders is wide- 
spread and has the potential of forcing shareholders into hurried 
investment decisions. Under those circumstances, a private trans- 
action is, in practice, indistinguishable from the traditional tender 
offer and a regulation appears  more logical. While the court obvi- 
ously extended the meaning of "tender offer" beyond that  conven- 
tionally accorded the term, it did identify the threshold character- 
istic necessary for application of the Williams Act - the active, 
widespread solicitation of shareholders. 

In Kennecott Copper Corp. 1 :  Curtiss- Wright Corp., 584 F .  2d 
1195 (2d Cir. 1978), the court rejected the contention that  whenever 
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a purchaser of stock intends to acquire and exercise control of a 
company, its actions should be subject to the provisions of the 
Williams Act. Kennecott resulted from an  ongoing proxy contest 
begun by Curtiss-Wright for control of Kennecott. Kennecott had 
alleged that  Curtiss-Wright's quiet acquisition of some 9.9% of its 
outstanding shares over a three-and-a-half-month period was a 
tender offer in violation of Section l4(d)  of the Williams Act. Curtiss- 
Wright  had purchased 3,287,400 shares of Kennecott on forty-three 
t radingdaysduring tha t  period. On seventeen of those days, Curtiss- 
Wright's purchases exceeded 50% of the daily volume of t rading on 
the New York Stock Exchange. While most of the stock :vas acquired 
on the New York Stock Exchange and other national securities 
exchanges, several transactions were not ordinary market  pur- 
chases. For  example, White, Weld and Company, Curtiss-Wright's 
broker, solicited fifty Kennecott shareholders off the floor of the 
exchange, consummating sales with Lvilling sellers on the floor of 
the exchange. Also, Salamon Brothers, another Curtiss-Wright 
broker, solicited approximately a dozen institutional holders of 
Kennecott, consummating an  unspecified sale off the exchange. 

In holding that  Curtiss-Wright had not made a tender offer, 
the court of appeals emphasized that  no pressure was exerted on 
sellers other than the normal pressure of the marketplace. The 
court also noted tha t  Kennecott's proposed interpretation would 
render the 5% filing provisions of the Act meaningless except in 
cases where the purchaser did not intend to obtain a controlling 
interest. 

Of particular significance is the court's conclusion that certain 
provisions of the Act would be impossible to perform if the liberal 
interpretation of tender offer was applied. The court stated: 

Although broad and remedial interpretations of the 
Act may create no problems insofar as  the anti-fraud 
provisions of subsection (e) of section 78(n) a r e  concerned, 
this may not be t rue with regard to subsections (d)(5)-(d) 
(7). Subsection (d)(5) provides that  securities deposited 
pursuant  to a tender offer may be withdrawn within 
seven days of the publication or  delivery to shareholders 
of the tender offer or  a t  any time after sixty days from the 
date of the original tender offer. Subsection (dX6) requires 
offerors to purchase securities on a pr.0 rnttr basis where 
more a r e  tendered than the offeror is bound or  willing to 
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take. Subsection (d)(7) provides that  where the offeror 
increases the offering price before the expiration of his 
tender offer, those tenderors whose stock has already 
been taken up  a re  entitled to be paid the higher price. It 
seems unlikely that Congress intended "tender offer" to be 
so broadly interpreted as to make these provisions unwork- 
able. 

Kennecott Copper Co. v. Curtiss- Wright Corp., 584 F .  2d a t  1207 
(emphasis added); see Clrlf & Western Industries, Inc. zq. Great 
Atlantic & Pacific Tea Co., 356 F .  Supp. 1066,1073-74 (S.D.N.Y.), 
aff'd, 476 F. 2d 687 (2d Cir. 1973). 

In S-G Securities, Inc. 1 . .  Fuqua Inzlestment Co., 466 F .  Supp. 
1114 (D.  Mass. 1978), a case cited to us by plaintiffs, the court 
acknowledged that  defendant's actions in acquiring the stock in 
question did not constitute a "tender offer" a s  tha t  te rm had been 
conventionally understood but  held that  methods of acquisition 
other than the conventional tender offer fall within the purview of 
the Williams Act. In so holding, however, the court stressed that  the 
liberal interpretation of the Act would be applied only "where such 
transactiorzs posed the same potential dangers that 5 14(d) was de- 
signed to alle/*iate." Id. a t  1124 (emphasis added). 

Moreover, in distinguishing Kenrlecott and other cases, the 
court stressed tha t  the purchases in question in those cases were 
consummated prior to any widespread public announcement of a 
conventional tender offer. In S-G Securities, on the other hand, the 
purchases in question were preceded by two or three widely publi- 
cized press releases which outlined with some specificity the details 
of the proposed buying program. The court noted that  such public- 
ity created a risk of the pressure on sellers tha t  the disclosure and 
remedial tender offer provisions of the Williams Act were designed 
to prevent. The court specifically held tha t  where there is (1) a 
publicly announced intention by the purchaser to acquire a sub- 
stantial block of the stock of the target  company for the purpose of 
acquir ing control thereof and (2) a subsequent rapid acquisition by 
the purchaser of large blocks of stock through open market  and 
privately negotiated purchases, such actions constitute a tender 
offer for purposes of Section 14(d) of the Exchange Act. The S-G 
Securities court left undisturbed the proposition tha t  a pure open 
market  purchase program does not constitute a tender offer, indi- 
cating instead only that  widespread public announcements preced- 
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ing open market purchases would expose such acquisition to the 
stricturns of the Williams Act. 

In Wellman v. Dickinson, 475 F. Supp. a t  820, the court, refer- 
ring to Kennecott, stated that "the transactions in Kennecott were in 
large par t  effectuated on the floor of the [New York Stock] Ex- 
change and it is clear that  open market purchases [do not constitute 
a tender offer and therefore] a re  not subject to Section 14's pre- 
acquisition filing requirements." 

In the case of Strode v. Esmark, Inc., [I9781 Fed. Sec. L. Rep. 
(CCH)tl97,538 (Cir. Ct. Ky. 1980), a state circuit court upheld the 
Kentucky Takeover Bids Disclosure Act. The facts in Strode, how- 
ever, are  markedly different from those in the instant case. There, 
the offeror's purchases of the target corporation's stock "led the 
market" on bidding days by having the highest bid and by keeping 
the bid a t  the top of the list of market makers appearing to the 
general public. The court noted that  such a bidding strategy oper- 
ated as a signal to the marketplace that the offeror's broker was 
continuously interested in purchasing the target company's stock 
and constituted a continuing invitation to purchase shares. That 
strategy was accompanied by telephone calls in an effort to obtain 
stock and by the broker's contacting other brokerage firms and 
institutional holders of the target company's shares to indicate a 
continuing interest in the purchase of substantial amounts of shares 
with the request that if any of the parties were able to obtain the 
target shares, the broker would like for them to offer those shares to 
it first. This, the court noted, resulted in essence in the offeror's 
offering a premium and engaging in active solicitation through its 
broker. The court also noted that the offeror continued acquiring 
stock by this means subsequent to public disclosure through other 
filings in which the disclosed purpose of the transaction was acqui- 
sition of the target corporation. 

The repeated emphasis by the courts on shareholder pressure 
is, we think, consistent with the acknowledged primary purpose of 
the Williams Act - to protect the public investor by providing him 
with otherwise unobtainable information without which an inform- 
ed decision cannot be made, Piper v. Chris-Craft Industries, Inc., 
430 U.S. 1, 35, 97 S. Ct. 926, 946, 51 L. Ed. 2d 124, 149 (1977); 
Rondeau v. Mosinee Paper Corp., 422 U S .  49, 58, 95 S. Ct. 2069, 
2075-76,45 L. Ed. 12,20-21 (1975). 
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Comparison of the factorsemphasized by the reviewing courts 
with the record before us  compels the conclusion that  the tactics 
employed by Consolidated in purchasing the Hanes shares were not 
tantamount to a "tender offer" within the meaning of the Williams 
Act: (1) There was no solicitation of shareholders by Consolidated or 
its brokers, (2) Consolidated's activities resulted in no unusual pres- 
sure on the shareholders, such a s  rapidly accelerating price, or 
decisional time f rame in which to sell, (3) the substantive provisions 
of the Williams Act, like those of the North Carolina Act, would not 
have been mechanically applicable. 

Under the factors urged for consideration by the Securities 
and Exchange Commission, we would reach the same conclusion: 
(1) there was no active and widespread solicitation of shareholders, 
(2) there was no premium offered over market  price, (3) Consoli- 
dated's "offer" of terms was subject to the workings of the normal 
marketplace, (4) the offer was not contingent on tender of a fixed 
number of shares, (5) the "offer" was not open for a limited period of 
time, (6) the shareholders were not subjected to pressure to sell 
their stock, and (7) there were no public announcements of a pur- 
chasing program preceding or  accompanying the rapid accumula- 
tion of Hanes stock. 

Plaintiffs here were subject to no more than the normal work- 
ings of the marketplace, a risk assumed by all those who elect to 
invest funds in the common stock of large corporations. To argue  
that  the protections of the federal and state legislation should be 
extended to such shareholders because the activities of the offering 
company generated some increase in the price of the stock on the 
open exchange is to stretch the meaning of the legislation far  
beyond its obvious intent. The argument  that  the natural rise in 
price in the marketplace generated by the presence of an  eager 
buyer is tantamount to offering a premium to the shareholders, has 
been expressly rejected. City Initcsting Company t :  Cootis, No. 
2-779A211 (Ct. App. Ind. October 13. 1980) (Indiana Takeover 
Offers Act not applicable to open market  purchases). 

As one commentator has noted: 

I t  is hard to imagine . .  . an  offer which is made a t  current  
market  p r i ce .  . . , which is for a n  unlimited number of 
sharedand is open for a n  unlimited period of time, and 
which is absent an  at tendant  pressure on shareholders or 
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any public announcements of purchasing programs that  
can still be said to compel any investor, even a relatively 
unsophisticated investor to make a hurr ied,  uninformed 
investment decision. 

Frome,  E x p a n d e d  Definit ion of Tr.)~dr)- 0Sfc.r. N. Y.L.J., Feb.  29, 
1980, a t  2, col. 4. 

VII. 

In light of our holding above that  the North Carolina Act is not 
applicable to purchases of securities on the open market ,  it is unnec- 
essary for us to address Consolidated's contention that  the North 
Carolina Act is unconstitutional by virtue of conflict with the 
supremacy and commerce clauses of the United States Constitu- 
tion.12 

The order  of the t r ial  court allowing summary judgment for 
defendants is 

Affirmed. 

Justice M E Y E R  took no pa r t  in the consideration or decision of 
this case. 

l 2  We note only tha t  decisions from the several jurisdictions a r e  conflicting on 
this point and tha t  one commentator has noted that  the North Carolina Act would 
probably not withstand judicial scrutiny in  response to a n  attack upon its constitu- 
tionality. Comment. The North Carolina Tender Offer Disclosure Act: Congenitally 
Defective?, . s l c l~~~r .  Another hassuggested tha t ,  should we hold the  Act valid, the Act 
will then need amending to preserve its validity against  the preemptive effect of the 
neLv rule 14(d)-2. Robinson, North C'nrolitcc~ ('orporcrtiorl Ltrci. utcd Pmcficc 5 7-12 
(1980). 



N.C.] S P R I N G  T E R M  1981 

Dickens  v. P u r y e a r  

J A M E S  ROBERT DICKENS v. E A R L  V. PURYEAR A N D  ANN BREWER 
PURYEAR 

No. 86 

(Filed 7 April 1981) 

1. Rules  of Civil P r o c e d u r e  §§ 8, 56- motion f o r  s u m m a r y  j u d g m e n t  before  
responsive p l ead ing  filed - ra is ing  of af f i rmat ive  defense  p r o p e r  

A party whose responsive pleading is not yet due  may by motion for sum- 
mary judgment and in support  of the motion raise a n  affirmative defense to a n  
asserted claim before the party pleads responsively to the claim. 

2 .  Rules  of Civil P r o c e d u r e  § 56- s u m m a r y  judgmen t  motion- f a i l u re  to r e f e r  
to a f f i rma t ive  defense  

If an  affirmative defense required to be raised by a responsive pleading is 
sought to be raised for the first  t ime in a motion for summary judgment,  the 
motion must ordinarily refer expressly to the affirmative defense relied upon: 
however, defendants' failure expressly to refer to the affirmative defense of the 
statute of limitations was not a bar  to consideration of the defense on defendants' 
motion for summary judgment,  since plaintiff was not surprised by the limita- 
tionsdefense and had full opportunity to argue  and present evidence relevant to 
the limitations question, and plaintiffs complaint was cast in te rms of the tort of 
intentional infliction of mental distress ra ther  than assault and battery, thus 
demonstrating plaintiff's awareness tha t  the statute of limitations was going to 
be a n  issue. 

3. Assault  a n d  Ba t t e ry  5 1- e l emen t s  of assaul t  a n d  ba t t e ry  
An assault isanoffer to show violence to another without str iking him, and a 

battery is the carryingof the threat  intoeffect by the inflictionof a blow; damages 
recoverable for assault and battery include those for plaintiffs mental disturb- 
ance as  well a s  for plaintiffs physical injury. 

4. T re spas s  § 2- intentional infliction of men ta l  distress - e l emen t s  
The tor t  of intentional infliction of mental distress, recognized in N.  C., 

consists of ext reme and outrageous conduct which is intended to cause and does 
cause severe emotional distress to another. 

5 .  Trespass5  2- intentional infliction of men ta l  distress - s u m m a r y  j u d g m e n t  
f o r  d e f e n d a n t  i m p r o p e r  

In plaintiff's action to recover for the intentional infliction of mental dis- 
tress, the tr ial  court  e r red  in entering summary judgment for the male defendant 
where the evidence tended to show that plaintiff suffered assault and battery a t  the 
hands of defendant and others; defendant threatened plaintiff with death in the 
future unless plaintiff went home, pulled his telephone off the wall, packed his 
clothes, and left the state; such threa t  was not one of imminent or immediate 
ha rm,  but  was a threa t  for the future apparently intended toand which allegedly 
did inflict serious mental distress; and although plaintiffs recovery for injury, 
mental or physical, directly caused by the assaults and batteries was barred by 
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the statute of limitations, these assaults and batteries could be considered in 
determining the outrageous character of the ultimate threat and the extent of 
plaintiffs mental or emotional distress caused by it. 

6. Conspiracy 2.1- conspiracy intentionally to inflict menta l  distress - 
insufficiency of evidence 

In plaintiff's action to recover for intentional infliction of mental distress 
where plaintiff alleged that the female defendant conspired to commit the tort, 
summary judgment for the female defendant was proper where the evidence 
tended to show only that the male defendant was presentwhen plaintiff arrived a t  
the scene of the alleged tort; upon command of the male defendant, she emerged 
from a nearby building and stated her desire not to see plaintiff; the female 
defendant drove off with her daughter before the commission of the assaults and 
batteries and the alleged intentional infliction of mental distress; and plaintiff's 
evidentiary showing was therefore insufficient to indicate that a t  trial he might 
be able to prove an  agreement between the two defendants intentionally to inflict 
mental distress upon him. 

Justice M E Y E R  did not participate in the consideration and decision of this 
case. 

Judge  B r a s u d l  presiding a t  the 28 March 1978 Non-Jury 
Session of WAKE Superior Court granted defendants' motions for 
summary judgment. On 18 March 1980 the Court of Appeals, in an  
opinion by Judge  V a u g h n  with Chief  Judge  M o r r i s  and Judge  
A r n o l d  concurring, affirmed. 45 N.C. App. 696, 263 S.E.  2d 856 
(1980). We allowed plaintiff's petition for discretionary review on 3 
June  1980. This case was docketed and argued a s  No. 42, Fal l  Term 
1980. 

Ralzsdell, R a n s d e l l &  Cl ine ,  by  William G. R a m d e l l ,  Jr. ,  Phil-  
l i p  C. Ransdel l ,  arid Jarnos E. Cl ine ,  A t tor~zeys  f o r  plainti f f  cippel- 
la nt. 

R a p d a l e  & Liggett, b?j George R. Ragsdalr  a n d  Peter M .  Foley,  
A f t o r n e ~ s  for  d e f w d u n t  appellee E a r l  V. Purgear .  

M a n n i n g ,  Fu l ton  & S k i n n e r ,  by  H o w a r d  E. Marzn i~ tg  a n d  
Michael T. Medford,  At torneys . for  defendant  a p p e l l w  A n n  Brewer  
Pzr ryear.  

EXUM, Justice. 

Plaintiff's complaint is cast a s  a claim for intentional infliction 
of mental distress. I t  was filed more than one year but  less than 
three years af ter  the incidents complained of occurred. Defendants 
moved for summary judgment before answer was due or filed. 
Much of the factual showing a t  the hearing on summary judgment 
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related to assaults and batteries committed against plaintiff by 
defendants. Defendants' motions for summary judgment were 
allowed on the ground that  plaintiff's claim was for assault and 
battery; therefore it was barred by the one-year statute of limita- 
tions applicable to assault and battery. G.S. 1-54(3). 

Thus this appeal raises two questions. First ,  whether defend- 
ants, by filing motions for summary judgment before answer was 
due or filed, properly raised the affirmative defense of the statute of 
limitations. Second, whether plaintiff's claim is barred by the one- 
year s tatute of limitations applicable to assault and battery. We 
hold that  defendants properly raised the limitations defense but  
that  on its meri ts  plaintiff's claim is not altogether barred by the 
one-year statute because plaintiff's factual showing indicates plain- 
tiff may be able to prove a claim for intentional infliction of mental 
distress - a claim which is governed by the three-year statute of 
limitations. G.S. 1-52(5). We further  hold tha t  summary judgment 
was, nevertheless, appropriately entered as to the f e m m e  defendant 
inasmuch a s  plaintiff has made no showing sufficient to indicate he 
will be able to prove a claim against her. 

The facts brought out a t  the hearing on summary judgment 
may be briefly summarized: For  a time preceding the incidents in 
question plaintiff Dickens, a thirty-one year old man,  shared sex, 
alcohol and marijuana with defendant's daughter,  a seventeen year 
old high school student. On 2 April 1975 defendants, husband and 
wife, lured plaintiff into rural  Johnston County, North Carolina. 
Upon plaintiff's arrival defendant E a r l  Puryear ,  af ter  identifying 
himself, called out to defendant Ann Puryear  who emerged from 
beside a nearby building and,  crying, stated tha t  she "didn't want to 
see that  SOB." Ann Puryear  then left the scene. Thereafter Ea r l  
Puryear  pointed a pistol between plaintiff's eyes and shouted "Ya'll 
come on out." Four men wearing ski masks and armed with night- 
sticks then approached from behind plaintiff and beat him into 
semi-consciousness. They handcuffed plaintiff to a piece of f a rm 
machinery and resumed striking him with nightsticks. Defendant 
Ea r l  Puryear ,  while brandishing a knife and cutting plaintiff's 
hair,  threatened plaintiff with castration. Duringfour or five inter- 
ruptions of the beatings defendant E a r l  Puryear  and the others, 
within plaintiff's hearing, discussed and took votes on whether 
plaintiff should be killed or castrated. Finally, after some two hours 
and the conclusion of a final conference, the beatings ceased. 
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Defendant E a r l  Puryear  told plaintiff to go home, pull his tele- 
phone off the wall, pack his clothes, and leave the state of North 
Carolina: otherwise he would be killed. Plaintiff was then set free.' 

Plaintiff filed his complaint on 31  March 1978. I t  alleges that  
defendants on the occasion just described intentionally inflicted 
mental distress upon him. He further  alleges that  as a result of 
defendants' acts plaintiff has suffered "severe and permanent men- 
tal and emotional distress, and physical injury to his nerves and 
nervous system." He alleges tha t  he is unable to sleep, afraid to go 
out in the dark ,  afraid to meet s trangers ,  afraid he may be killed, 
suffering from chronic diarrhea and a gum disorder, unable effec- 
tively to perform his job, and tha t  he has lost $1000 per month 
income. 

On 28 April 1978 Judge  Preston by order  extended the time in 
which defendants would be required to file responsive pleadings or 
motions until twenty days af ter  the Court of Appeals decided a case 
then pending before that  court.' Defendants, acting pursuant to 
this order ,  filed no answer. On 7 September and 15  November 1978 
defendants filed, respectively, motionsfor summary judgment. The 
motions made no reference to the s tatute of limitations nor did they 
contest plaintiff's factual allegations. Judge  Braswell, after consid- 
er ing arguments  of counsel, plaintiff's complaint, plaintiff's deposi- 
tion and evidence in the criminal case arisingout of this occurrence," 
concluded tha t  plaintiff's claim was barred by G.S. 1-54(3), the 
one-year s tatute of limitations applicable to assault and battery. On 
29 March 1979 he granted summary judgment in favor of both 
defendants. 

We first address plaintiffs contention that  defendants' motions 

This  same occurrence gave rise to a criminal conviction of defendant Ea r l  
Puryear  for  conspiracy tocommit  simpleassault .  S(>c~Sftrtc 1 % .  Iiici.!lc'ni., 30 N.C. App.  
719, 228 S.E. 2d 536, tr ppc~rl  d is~i i  iswtl. 291 N.C. 325, 230 S.E. 2d 678 (1976). 

The order provided, in pertinent part: "Defendants a r e  allo\ved until twenty 
(20) days follo\ving the filing of a decision by the North Carolina Court of Appeals in 
I j ! l t d  1 % .  Hotl!lc>s, 77 CVS -1-122. Wake County. \vhich case is presentlyon appeal to that  
Court, to file responsive pleadings or motions herein." 
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for summary judgment were procedurally defective. Plaintiff 
argues initially that  defendants' failure to file answer was fatal, 
procedurally, to the trial court's allowing the motions on statute of 
limitations grounds. We disagree. 

On the question of whether an  affirmative defense can be first 
raised, in the absence of an  answer, by a motion for summary 
judgment, there is an apparent tension between Rules of Civil 
Procedure 8(c) and 56. Rule 8(c) requires a party to set forth in a 
responsive pleading "any . . . matter constituting an avoidance or 
affirmative defense" including, among other numerous affirmative 
defenses, the statute of  limitation^.^ Rule 56, on the other hand, 
provides that  a defending party "may, at any time, move with or 
without supporting affidavits for a summary judgment . . . . "5 
(Emphasis supplied). Rule 56(c) provides, further, that summary 
judgment shall be rendered "forthwith if the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that  there is no genuine issue as to 
any material fact and that  any party is entitled to a judgment as a 
matter of law.'' 

Whatever tension there is between these two rules has been 
consistently resolved by the federal courts in favor of permitting a 
party to ground a motion for summary judgment upon an affirma- 
tive defense about which there is no genuine factual issue even 
though the party has filed no answer.6 Moore summarizes the prob- 
lem and the solution in 2A Moore's Federal Practice1 8.28 (2d ed. 
1980): 

"Rule8(c) might seem to imply that affirmative defens- 

Rule 8(c) provides in pertinent p a r t  
"In pleading to a precedingpleading, a party shall setforth a f f i m a -  

t ively  . . . statute of l imi ta t ions .  . . and any other matter constituting 
an avoidance or affirmative defense. Such pleading shall contain a 
short and plain statement of any matter constituting an avoidance or 
affirmative defense sufficiently particular to give the court and the 
parties notice of the transactions, occurences, or series of transac- 
tions or occurrences, intended to be proved." (Emphasis supplied.) 

5 Rule 56(b) provides: 
"(b) Fordefendingparty.-  A party against whom a claim, counter- 

claim or crossclaim is asserted or a declaratory judgment is sought, 
may, a t  any time, move with or without supporting affidavits for a 
summary judgment in his favor as to all or any part thereof." 

These cases include F u n d i n g  Syste)ns Leasing Corp. 1 . .  Pugh, 530 F .  2d 91 
(5th Cir. 1976); Connelly  Foundation 1 , .  School District of Ha~>er ford  Tolcxahip, 
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es may be raised only by a pleading (where one is 
required or  permitted) and not otherwise. This, however, 
is too narrow a construction of the rule. A defendant may 
move for summary judgment under Rule56 where 'there 
is no genuine issue as  to any material fact' and he 'is 
entitled to judgment a s  a matter  of law'; and it i s  clecrr 
thcrt s ~ r ~ n r ~ a r ~  judqment  i s  proper w h ~ r e  the defendant  
shows thr c s i s t c r ~ c ~  of (111 a f f i rmnt i r~c~de je~zse  cren though hc 
h a s  f i lrd ~o a~rswer." (Emphasis  supplied.) 

Inasmuch as our rules a r e  d rawn  from the federal rules i t  is 
customary for this Court to look for guidance in interpreting our 
rules to federal rules decisions. Dtlndy I: W a t k i n s ,  288 N.C. 447,219 
S .E.  2d 214 (1975); Brewer  1,. H a r r i s ,  279 N.C. 288,182 S.E. 2d 345 
(1971). There a re ,  moreover, two North Carolina cases which sup- 
port our conclusion here. Although distinguishable, both Bunk P. 

Gillcspir,  291 N.C. 303,230 S .E.  2d 375 (1976), and Cooke i 2 .  Cooke, 
34 N.C. App. 124, 237 S.E. 2d 323 (1977), held tha t  unpleaded 
affirmative defenses raised by evidence adduced a t  the hearing 
could be considered i n  opposit ion to  a motion for summary judg- 
ment. 

[I] We agree with the federal decisions and the position taken by 
Moore. We hold that  a par ty  whose responsive pleading is not yet 
due may by motion for summary judgment and in support of the 
motion raise an  affirmative defense to an asserted claim before the 
party pleads responsively to the claim. 

[2] Plaintiff next argues tha t  failure of defendants' motions for  
summary judgment to refer expressly to the statute of limitations 
was fatal to defendants' ability to urge the statute as  a ground for 

161 F. 2d 495 (3rd Cir. 1972); Sitckoir Botv.x Mitic,s Cottsol.. Ittc. 1 % .  Koin.r ('otiso(.. 
Lttl.. 185 F .  2d 196 (9th Cir. 1950) (statute of limitations): ( ; i ' ~ t . t /  is. Ttni~clr~t~.s  
I ' i~o toc~t ic~  A s s t i . .  153 F .  2d 209 (9th Cir .  1946) (statute of limitations): Kithcnt.f i.. 
.l.l(~ft~oljoliltrti L l f i ~  Iris. I'o., 150 F .  2d 997 (8th Cir. 1945) (statute of limitations); 
('otdtri.o i.. I,it.strtdi. 354 F .  Supp.  1147 (S.D.N.Y. 1951);Schr~ttc'ri'. lrt~itidStrrfc'.s. 136 
F .  Supp.931 (W.D.  Penn. 1956). Scr~tr1,so Dinz-Rir.r,o i.. Tricr.s.Motrqr,, 593 F .  2d 153 (1st 
C'ir. 1979); I,n tiihrt.t i.. C o t ~ t v d .  536 F. 2d 1183 (7th Cir. 1976); Tliontirs i s .  Cotisolidtr- 
tioti C'otrl C'o.. 380 F. 2d 69 (4th Cir. 1967), ccrf .  dc~l ic t l ,  389 U.S. 1004 (1967), t?h. 
tlc,tcic~l. 389 U . S .  1059(1968); Wil l icrvs  I . .  Mtcrrioch. 330 F.2d745(3rd Cir. 1964). Scc. 
p t ~ c ~ r ~ r l l ! ~  2A Moore's Federal Practice 1 8.28 (2d ed. 1980); 6 Moore's Federal 
Practice 11 56.17[4], 56.1'7[58] (2d ed. 1980). 
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allowing their motions. Under the circumstances here we disagree. 
Although Rule 7(b)( l)  requires that  motions generally "shall state 
the grounds therefor," Rule 56 "does not require any grounds be 
stated in a motion for summary judgment." Conover L'. Newton, 297 
N.C. 506,513,256 S.E. 2d216,221(1979). We held in C o ~ o c e ~ t h a t  a 
ground other than that  stated in the motion for summary judgment 
may be the basis for allowing it; we noted, however, that  the ground 
not expressly mentioned was "clearly within the issue raised by 
[the] motion." Id. The federal courts have consistently held l i k e ~ i s e . ~  

Nevertheless, if an  affirmative defense required to be raised 
by a responsive pleading is sought to be raised for the first t ime in a 
motion for summary judgment, the motion must  ordinarily refer 
expressly to the affirmative defense relied upon. Only in excep- 
tional circumstances where the party opposing the motion has not 
been surprised and has had full opportunity to argue and present 
evidence will movant's failure expressly to refer to the affirmative 
defense not be a bar  to its consideration on summary judgment. 

Here plaintiff was not surprised by the limitations defense 
and had full opportunity to argue and present evidence relevant to 
the limitations questions. Plaintiff's complaint is cast in terms of 
the tort of intentional infliction of mental distress ra ther  than 
assault and battery. This demonstrates plaintiff's awareness that  
the statute of limitations was going to be an issue. Plaintiff did 
present evidence and briefs on the question before Judge  Braswell. 
Thus, as  the Court of Appeals said, "this affirmative defense was 
clearly before the trial court."Therefore defendants' failure express- 
ly to mention this defense in their motions will not be held to bar  the 
court's granting the motions on the limitations ground. 

We turn  now to the merits of defendants' motionsfor summary 
judgment. Defendants contend, and the Court of Appeals agreed, 
tha t  this is a n  action grounded in assault and battery. Although 

Sre, r . q .  Brodf1ric.k Wood Prods. Co. 1%. C'ic~ted Stntes. 195 F .  2d 433 (10th Cir. 
1952): Roclid o.f 'Vnt'l Missiotis of Presh!jtei~itr i1 Churrh 1 % .  Swith. 182 F. 2d 362 (7th 
Cir. 1950): Wi.stioiiw 1 . .  Trlw// ,  367 F. Supp.  855 (S.D.N.Y. 1973). Sou grilc,r.trll!j 6 
Moore's Federal Practice 1 56.14[1] (2d ed. 1976); 10 C. Wright and A.  Miller, 
Federal Practice and Procedure 3 2719 (1973): 5 C. Wright and A.  Miller, Federal 
Practice and Procedure 30 1191-1 193 (1969). 
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plaintiff pleads the tort  of intentional infliction of mental distress, 
the Court of Appeals concluded that  the complaint's factual allega- 
tions and the factual showing a t  the hearing on summary judgment 
support only a claim for assault and battery. The claim was, there- 
fore, barred by the one-year period of limitations applicable to 
assault and battery. Plaintiff, on the other hand, argues tha t  the 
factual showing on the motion supports a claim for intentional 
infliction of mental distress - a claim which is governed by the 
three-year period of  limitation^.^ At  least, plaintiff argues, his fac- 
tual showing is such tha t  i t  cannot be said a s  a mat te r  of law tha t  he 
will be unable to prove such a claim a t  trial. We agree with plain- 
tiff's position. 

To resolve the question whether defendants a r e  entitled to 
summary judgment on the ground of the statute of limitations we 
must examine both the law applicable to the entry of summary 
judgment and the law applicable to the torts of assault and bat tery 
and intentional infliction of mental distress. We think it better to 
begin with a discussion of applicable tort law. 

[3] North Carolina follows common law principles governing 
assault and battery. An assault is an  offer to show violence to 
another without s tr iking him, and a battery is the carrying of the 
threa t  intoeffect by the infliction of a blow. Hayes u. Lancaster, 200 

* Although defendants a rgue  tha t  even the tort  of intentional infliction of 
mental distress is governed by the one-year statute of limitations, we a re  satisfied 
tha t  it is not. The one-year statute, G.S. 1-54(3), applies to "libel, slander, assault, 
battery,  or false imprisonment." As we go to some length in the opinion to demon- 
strate,  the tort  of intentional infliction of mental dist.ress is none of these things. Thus  
the rule of statutory construction embodied in the maxim, expressio uniim eat e s c l w  
sio trltcjrius, meaning the expression of one thing is the exclusion of another,  applies. 
SPP Appeal of Blue Bird Taxi Co., 237 N.C. 373,75 S .E.  2d 156 (1953). No statute of 
limitations addresses the tort  of intentional infliction of mental distress by name. I t  
must,  therefore, be  governed by the more general three-year statute of limitations, 
G.S. 1-52(5), which applies tol 'any other injury to the person or rightsof another, not 
arisingon contract and not hereafter enumerated." Even if we had substantial doubt 
about which statute of limitations applies, and we do not, the rule would be tha t  the 
longer statute is to be selected. Sep, e.g., P a y r ~ e  I :  O s t ~ u s ,  50 F .  2d 1039 (8th Cir. 1931); 
M n t t h e u ~ s  i'. T r a w l e r s  Iizdenluity Ins. Co.. 245 Ark.  247, 432 S.W. 2d 485 (1968); 
S c o ~ ~ i l l  I . .  Joh)lsort, 190 S.C.  457,3  S .E.2d543(1939) ;  S h e w  1,.  Cooit B a y  Loafers. I i ~ c . ,  
76 Wash. 2d 40, 455 P. 2d 359 (1969); see ge iwml ly  51 Am. J u r .  2d Linii tnt ion of 
A c t i o ) ~ s  5 63 (1970). 
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N.C. 293, 156 S.E.  530 (1931); Ormond zq. Crampton, 16 N.C. App. 
88, 191 S.E.  2d 405, cert. denied, 282 N.C. 304, 192 S.E.  2d 194 
(1972). The interest protected by the action for battery is freedom 
from intentional and unpermitted contact with one's person; the 
interest protected by the action for assault is freedom from appre-  
hension of a harmful or  offensive contact with one's person. Mc- 
Cracken 1 ' .  Sloan, 40 N.C. App. 214,252 S.E.  2d 250 (1979); see also 
Prosser, Law of Torts $9 9,10  (4th ed. 197l)(hereinafter  "Prosser"). 
The apprehension created must  be one of an  immediate harmful or 
offensive contact, as  distinguished from contact in the future. As 
noted in State I - .  Ingranz, 237 N.C. 197, 201, 74 S .E.  2d 532, 535 
(1953), in order to constitute an  assault there must  be: 

"[Aln overt ac t  or  an  at tempt,  or  the unequivocal appear- 
ance of an  at tempt,  with force and violence, to do some 
immediate physical injury to the person of another . . . . 

"The display of force or  menace of violence must  be 
such to cause the reasonable apprehension of immediate 
bodily harm.  Dahlix v. Fraser. 206 Minn. 476." (Empha-  
sis supplied.) 

See also State 1 :  Roberts, 270 N.C. 655,155 S.E. 2d 303 (1967); State 
11. Johnson, 264 N.C. 598,142 S.E.  2d 151 (1965). 

A mere threat ,  unaccompanied by an  offer or  at tempt to show 
violence, is not a n  assault. State I * .  Daniel, 136 N.C. 571,48 S.E. 544 
(1904); State v. Milsaps, 82 N.C. 549 (1880). The damages recover- 
able for assault and battery include those for plaintiff's mental 
disturbance as well as  for plaintiff's physical injury. Trogdon r ' .  
Terry, 172 N.C. 540,90 S.E.  583 (1916); Hodges P. Hall, 172 N.C. 29, 
89 S.E.  802 (1916); Bedsole 2). Atlantic Coast Line R.R. Co., 151 N.C. 
152,65  S.E. 925 (1909). 

Common law principles of assault and battery as  enunciated 
in North Carolina law a re  also found in the Restatement (Second) of 
Torts (1965) (hereinafter "the Restatement"). As noted in $ 29(1) of 
the Restatement, "[tlo make the actor liable for a n  assault he must  
put  the other in apprehension of an  imminent contact." (Emphasis  
supplied.) The comment to 5 29(1) states: "The apprehension 
created must  be one of imminent contact, a s  distinguished from any 
contact in the future. 'Imminent '  does not mean immediate, in the 
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sense of instantaneous contact . .  . . I t  means rather  tha t  there will be 
no significant delay." Similarly, 31 of the Restatement provides 
tha t  "[w]ords do not make the actor liable for assault unless 
together with other acts  or  circumstances they put  the other in 
reasonable apprehension of a n  imminent  harmful or  offensive con- 
tact with his person." (Emphasis  supplied.) The comment to § 31 
provides, in pertinent part:  

"a. Ordinarily mere words, unaccompanied by some 
ac t  apparently intended to car ry  the threat  into execu- 
tion, do not put  the other in apprehension of a n  imminent 
bodily contact, and so cannot make the actor liable for an  
assault under the rule stated in 9 21 [the section which 
defines an  assault]. Fo r  this reason i t  i s  commonly said in 
the decisions that mere words do not corzstitute a n  assault ,  
or t ha t  some overt ac t  is required. T h i s  i s  true even though 
the mental discomfort caused by a threat of serious future 
h a r m  on  the part of one who has the apparent  intent ionand 
abi l i ty  to carry  out his  threat m a y  b~ f a r  more emotionally 
disturbing than  m a n y  of the attempts to inflict m i n o r  bod- 
i l y  contacts which are actionable a s  assaults. A n y  remedy 
for words which are abusive or inszdting, or which create 
emotional distress by  threats for the future,  i s  to be found 
under  95 46 and  47'[those sections dealing wi th  the interest 
i n  freedom from emotional distress].  

Illustration: 

1. A, known to be a resolute and desperate character,  
threaterzs to w a y l a y  B o n  h i s  u n y  home on a lonelyroad on 
a d a r k  night. A i s  not liable to B for a n  assault  under the 
rule stated in 5 21. A ) m y ,  howewr., be liable to B for  the 
it1 fl i ~ t i o ~  of s e t ~ r ~  ernotiorlnl d i s twss  hy  e.rt?-errtfi and  old- 
vcrcjrous co~clrcet, under the rule stated in § 46." (Empha-  
sis supplied.) 

Again, a s  noted by Prosser, § 10, p. 40, "[tlhreats for  the fu tu re .  . . 
a re  simply not present breaches of the peace, and so never have 
fallen within the narrow boundaries of [assault]." Thus threats  for 
the fu ture  a re  actionable, if a t  all, not as  assaults but  as  intentional 
inflictions of mental distress. 

The tort  of intentional infliction of mental distress is recog- 
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nized in North Carolina. Stanback 71. Stanback, 297 N.C. 181,254 
S.E.  2d 611 (1979). "[Lliability arises under this tor t  when a defend- 
ant's'conduct exceeds all bounds usually tolerated by decent society' 
and the conduct 'causes mental distress of a very serious kind.lJ'Id. 
a t  196,254 S .E.  2d a t  622, quoting Prosser, 8 12, p. 56. In  Stanback 
plaintiff alleged tha t  defendant breached a separation agreement 
between the parties. She fur ther  alleged, according to our opinion 
in Stanback, "that defendant's conduct in breaching the contract 
was 'wilful, malicious, calculated, deliberate and purposeful' . . . . 
[and] that 'she has suffered grea t  mental anguish and anxie ty . .  .'as 
a result of defendant's conduct in breaching the agreement. .  . .[and] 
that  defendant acted recklessly and irresponsibly and 'with full 
knowledge of the consequences which would resul t . .  . ."'Id. a t  198, 
254 S.E.  2d a t  622-23. We held in Stanback tha t  these allegations 
were "sufficient to state a claim for what  has become essentially the 
tort  of intentional infliction of serious emotional distress. Plaintiff 
has alleged that  defendant intentionally inflicted mental distress." 
Id. a t  196,254 S.E.  2d a t  621-22. 

The tort  alluded to in Stanback is defined in the Restatement 5 
46 as follows: 

"One who by extreme and outrageous conduct intention- 
ally or  recklessly causes severe emotional distress to 
another is subject to liability for such emotional distress, 
and if bodily ha rm to the other results from it, for such 
bodily harm." 

The holdirlg in Stanback was in accord with the Restatement defini- 
tion of the tort  of intentional infliction of mental distress. We now 
reaffirm this holding. 

There is, however, troublesome dictum in Startback that  plain- 
tiff, to recover for this tort,  "must show some physical injury result- 
ing from the emotional disturbance caused by defendant's alleged 
conduct" and that  the ha rm she suffered was aiiforeseeable result." 
Id. a t  198, 254 S .E.  2d a t  623. Plaintiff in Stanback did not alle,'c 
that  she had suffered any physical injury as  a result of defendant's 
conduct. We noted in Stanback, however, thatd'physical injury" had 
been given a broad interpretation in some of our earlier cases, e.g. ,  
Kimberly 0. Hozdand, 143 N.C. 398,403-04,55 S .E.  778,780(1906), 
where the Court said, 

"The nerves a re  as  much a pa r t  of the physical system as 
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the limbs, and in some persons are  very delicately adjust- 
ed,  and when 'out of tune' cause excruciating agony. We 
think the general principles of the law of torts  support a 
r ight  of action for physical injuries resulting from negli- 
gence, whether wilful or  otherwise. none the less strong- 
ly because the physical injury consistsof a wrecked nerv- 
ous system instead of lacerated limbs." 

We held in Stanback tha t  plaintiff's "allegation that  she suffered 
grea t  mental anguish and anxiety is sufficient to permit  her to go to 
trial upon the question of whether the grea t  mental anguish and 
anxiety (which she alleges) has caused physical injury."Stanback i t .  

Stanback, supra ,  297 N.C. a t  199, 254 S.E. 2d a t  623. We held, 
fur ther ,  tha t  plaintiff's allegation that  "defendant acted with full 
knowledge of the consequences of his actions . . . sufficiently indi- 
cated tha t  the harm she suffered was a foreseeable result of his 
conduct." Id. a t  198, 254 S.E.  2d a t  623. 

After revisiting Stanback in light of the earlier authorities 
upon which it is based and considering an  instructive analysis of 
our cases in the a rea  by Professor and  former Dean of the Univer- 
sity of North Carolina Law School, Robert G. B ~ r d , ~  we a re  satisfied 
tha t  the dictzim in Stanback was not necessary to the holding and in 
some respects actually conflicts with the holding. We now disap- 
prove it. 

If "physical injury" means something more than emotional 
distress or  damage to the nervous system, it is simply not an  ele- 
ment of the tort  of intentional infliction of mental distress. As noted, 
plaintiff in Starrbclck never alleged that  she had suffered any physi- 
cal injury, yet we held tha t  she had stated a claim for intentional 
infliction of mental distress. In Wilson 1.. Wilkins, 181 Ark.  137,25  
S.W. 2d 428 (1930), defendants came to the home of the plaintiff a t  
night and accused him of stealing hogs. They told him tha t  i f  he did 
not leave their community within 10 days they "would put a rope 
around his neck." Defendants' threats  caused the plaintiff to re- 
move his family from the area.  Plaintiff testified tha t  he was afraid 
they would kill him if he did not leave and tha t  he suffered g rea t  
mental agony and humiliation because he had been accused of 

Sregenerally Byrd, Reco~~ergforMe~zta l  Ang~ i i sh  ill North Carolina. 58 N .C .  L. 
Rev. 435 (1980). 
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something of which he was not guilty. In sustaining a jury verdict in 
favor of plaintiff, the Arkansas Supreme Court rejected defendants' 
contention that  plaintiff was required to show some physical injury 
before he could recover. The Court said, 181 Ark.  139,25 S.W. 2d a t  
428: 

"The[defendants] rely upon the ru le .  . . t ha t  in actions for 
negligence there can be no mental suffering where there 
has been no physical injury. 

"The rule is well settled in this state, but  i t  has no 
application to willful and wanton wrongs and those com- 
mitted with the intention of causing mental distress and 
injured feelings. Mental suffering forms the proper ele- 
ment of damages in actions for willful and wanton wrongs 
and those committed with the intention of causing men- 
tal distress." 

Similarly, the question of foreseeability does not arise in the 
tort  of intentional infliction of mental distress. This tort  imports a n  
act which isdone with the intention of causingemotional distress or  
with reckless indifference to the likelihood tha t  emotional distress 
may result. A defendant is liable for this tor t  when he "desires to 
inflict severe emotional distress .  . . [or] knows that  such distress is 
certain, or  substantially certain, to result from his conduct .  . . [or] 
where he acts recklessly..  . in deliberate disregard of a high degree 
of probability tha t  the emotinal distress will follow" and the mental 
distress does in fact result. Restatement § 46, Comment i, p. 77. 
"The authorities seem to agree tha t  if the tort  is wilful and not 
merely negligent, the wrong-doer is liable for such physical injuries 
as  may proximately result, whether he could have foreseen them or 
not." Kimberly 1.. Howland, supra, 143 N.C. a t  402, 55 S.E.  a t  780. 

We a re  now satisfied that  the dictum in Stanback arose from 
our effort to conform the opinion to language in some of our earlier 
cases the holdings of which led ultimately to au r  recognition in 
Stanback of tort of intentional infliction of mental distress. 

The earliest of these cases is Kirby c. Jules Chain Stores Corp., 
210 N.C. 808,188 S.E.  625 (1936). This case involved a bill collector 
who used highhanded collection tactics against plaintiff debtor. In 
an  effort to collect the debt  defendant said to plaintiff, "By G-, you 
a re  like all the rest of the damn deadbeats. You wouldn't pay when 
you could. . . . If you a re  so damn low you won't pay, I guess when I 
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get  the sheriff and br ing  him down here you will pay then." Plain- 
tiff, who was pregnant, became emotionally distraught  and her 
evidence tended to show tha t  her  distress caused her child to be 
prematurely stillborn. This Court sustained a verdict and judg- 
ment  for the plaintiff. The Court recognized tha t  earlier cases 
permit t ing recovery under such circumstances required tha t  there 
be a forcible trespass. Without deciding whether a forcible trespass 
existed in the case before it the Court concluded tha t  "[tlhe grava-  
men of plaintiff's cause of action is trespass to the person. (Citation 
omitted.) This  may result from an  injury either willfully or negli- 
gently inflicted." 210 N.C. a t  810, 188 S.E. a t  626. The Court said 
further ,  210 N.C. a t  812, 813, 188 S .E.  a t  627-28: 

"I t  is no doubt correct to say that  fr ight  alone is not action- 
able, Ar thur  c. Henry, supra ,  but  it is faulty pathology to 
assume tha t  nervous disorders of serious proportions 
may not flow from fear  o r  fright.  Hickey P. Welch, 91  Mo. 
App., 4; 17 C.J., 838. F e a r  long continued wears away 
one's reserve. 

"'As a general rule, damages for mere fr ight  a re  not 
recoverable; but  they may be recovered where there is 
some physical injury attending the cause of the fr ight ,  or,  
in the absencc oj physical injury, where the fr ight  is of 
such character  a s  to produce some physical o r  mental 
inzpairme~zt directly and naturally resulting from the 
wrongful act'--Sutton, J . ,  in Candler I: Smith, 50 Ga. 
App., 667, 179 S.E., 395. 

"If it be actionable willfully or negligently to frighten a 
team by blowinga whistle, Stewart 1'. Lunrber Co.. m p r a .  
or by beating a d rum,  Lozlbz P. Hafner, mprcl, thereby 
causing a run-away and consequent damage, it is not 
perceived upon what  logical basis of distinction the pres- 
en t  action can be dismissed as in case of nonsuit.A?fhur I* .  

Henqj, supra.  

Kirby, rightly or  wrongly, has been read to require some physical 
injury in addition to emotional distress. SeeProsser § 12, p. 59, n. 19. 

Statements  tha t  "fright" alone is not actionable and that  the 
ha rm suffered must  be a foreseeable result of defendant's conduct 
appear  in other cases relied on in Stanback, all  of which, in turn ,  
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rely on Kirby. These are: Crews v. Finance Co., 271 N.C. 684, 157 
S.E. 2d 381 (1967) (highhanded debt  collection efforts; held, plain- 
tiff could recover for resulting nervousness, acute angina, and high 
blood pressure); Slaughter v. Slaughter, 264 N.C. 732,142 S.E. 2d 
683 (1965) (defendant, son of plaintiff, exploded firecrackers out- 
side his home where plaintiff was a guest with the purpose of 
frightening his children who were in the room with plaintiff; held, 
plaintiff could recover for a fractured left hip suffered when she fell 
as  a result of becoming emotionally upset a t  the noise); Langford v. 
Shu, 258 N.C. 135, 128 S.E. 2d 210 (1962) (plaintiff, defendant's 
next door neighbor, frightened by defendant's practical joke, a 
"mongoose box," stumbled while fleeing the box, fell and tore a 
cartilage in her  knee; held, plaintiff could recover for damages to 
her knee); Martin v. Spencer, 221 N.C. 28, 18  S.E. 2d 703 (1942) 
(defendant directed verbal abuse a t  plaintiff and engaged in alter- 
cation with plaintiff's brother in a dispute over a boundary; held, 
plaintiff could recover for a miscarriage which, according to her 
evidence, resulted from "fright occasioned by the conduct of the 
defendant."); Sparks v. Products Corp., 212 N.C. 211, 193 S.E. 31 
(1937) (held, plaintiff could recover for "shock and injury to her 
nerves, resulting in loss of weight, nervousness, periodical confine- 
ment  in bed, and other ailments" caused by defendant's blasting 
operation which hurled a rock through the roof of plaintiff's home). 

Although these earlier cases, except for Sparks v. Products 
Corp., did permit recovery under circumstances similar to those to 
which the modern tort of intentional infliction of mental distress is 
directed, the cases did not actually come to grips with the tort  as i t  is 
now recognized by Prosser and the Restatement and as we recog- 
nized i t  in Stanback. These earlier cases were concerned with a 
broader concept of liability than the relatively narrow one now 
known as  intentional infliction of mental distress. They-were con- 
cerned with permitting recovery for injury, physical and mental,  
intentionally or  negligently inflicted. The opinion in Kirby consis- 
tently refers to injuries which result from either wilful or  negligent 
conduct. Crews, which relied on Kirby, dealt with intentional 
actions of a bill collector. The opinion, however, relied on § 436 of the 
Restatement. This section deals with negligent infliction of mental 
distress which results in physical harm.  Compare Restatement 9 
46, particularly Comment a, p. 72, with 5 436. To the extent,  then, 
tha t  these earlier cases required some "physical injury"l0 apa r t  
from mere mental or  emotional distress and,  in addition, talked in 
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t e rms of foreseeability, they did so in the context of negligently 
inflicted injuries and not in the context of the tort,  a s  i t  is now 
recognized, of intentional infliction of mental distress. This Court 
in Williamson r - .  Bennet, 251 N.C. 498,112 S .E.  2d 48 (1960) denied 
recovery for a serious nervous disorder unaccompanied by physical 
injury, allegedly caused by defendant's negligent operation of a n  
automobile. Denial, however, was on the ground tha t  the connection 
between the relatively minor accident and plaintiff's condition was 
too tenuous and tooUhighly extraordinary" to permit  recovery. The  
Court noted, however, id. a t  503, 112 S.E. 2d a t  51: 

"This cause involves mental distress and invasion of emo- 
tional tranquility. I t  concerns itself with fear  and resul- 
tant  neurasthenia allegedly caused by ordinary negligence. 
In so f a r  a s  possible we shall avoid consideration of those 
situations wherein fr ight ,  mental suffering and nervous 
disorder result from intentional, wilful, wanton or  mali- 
cious conduct." (Emphasis  original.) 

Stanback, then, should not be read a s  graft ing "physical in- 
jury" and "foreseeability" requirements on the tort  of intentional 
infliction of mental distress. Neither should it be read a s  graft ing 
the requirements of this tor t  on other theories of recovery for men- 
tal and emotional distress dealt with in our earl ier  cases. We leave 
those theories where they lay before Stanback. 

[4] Stanback, in effect, was the first formal recognition by this 
Court of the relatively recent tort  of intentional infliction of mental 
distress. This tort,  under the authorities already cited, consists of: 
(1) extreme and outrageous conduct, (2) which is intended to cause 
and does cause (3) severe emotional distress to another. The tort  
may also exist where defendant's actions indicate a reckless indif- 
ference to the likelihood tha t  they will cause severe emotional dis- 
tress. Recovery may be had for the emotional distress so caused and 

l o  A strong argument  can  be made tha t  even these earl ier  decisions did not 
intend to make "physical injury" a n  essential element of the claims asserted. When 
the Court  said t ha t  "mere fright" was not actionable it was probably a t tempt ing to 
distinguish m t  between physical injury and emotional d~s tu rbance  but  ra ther  
between momentary or minor f r ight  and seriousemotional or nervous disorders. But 
see Willinmson 1, .  Bennett, infra,  in text. 
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for any other bodily h a r m  which proximately results from the 
distress itself. 

We now turn  to some principles governing the entry of sum- 
mary  judgment. The movant must  clearly demonstrate the lack of 
any triable issue of fact and entitlement to judgment as  a matter  of 
law. Pitts v. Pizza, Inc., 296 N.C. 81, 249 S.E.  2d 375 (1978). The 
record is considered in the light most favorable to the party oppos- 
i ng  the motion." CaldweLlzl. Deese, 288 N.C. 375,218 S.E. 2d 379 
(1975). "[A111 inferences of fact from the proofs proffered a t  the 
hearing must  be drawn against  the movant and in favor of the party 
opposing the motion." Page v. Sloan, 281 N.C. 697,706,190 S.E. 2d 
189, 194 (1972), quoting 6 Moore's Federal Practice11 56.15[3] a t  
2337 (2d ed. 1971). 

In ruling on summary judgment, a court does not resolve ques- 
tions of fact  but  determines whether there is a genuine issue of 
material fact. Zimmerman v. Hogg& Allen, 286 N.C. 24,209 S .E.  2d 
795 (1974). An issue is material "if the facts alleged are  such as to 
constitute a legal defense or  a r e  of such nature as  to effect the result 
of the action, o r  if the resolution of the issue is so essential tha t  the 
party against whom it is resolved may not prevail." Kessing c. 
Mortgage Corp., 278 N.C. 523,534,180 S.E. 2d 823,830(1971). Thus 
a defending par ty  is entitled to summary  judgment if he can show 
that  claimant cannot prove the existence of an  essential element of 
his claim, Best c. Perry, 41 N.C. App. 107,254 S.E.  2d 281 (1979), or 
cannot surmount an  affirmative defense which would bar  the claim. 

Summary judgment is, furthermore, a device by which a 
defending party may force the claimant to produce a forecast of 
claimant's evidence demonstrating tha t  claimant will, a t  trial,  be 
able to make out a t  least a prima facie case o r  tha t  he will be able to 
surmount an  affirmative defense. Under such circumstances claim- 
ant  need not present all the evidence available in his favor but  only 
that  necessary to rebut  the defendant's showing that  a n  essential 
element of his claim is non-existent or  tha t  he cannot surmount an  
affirmative defense. See Moore c. Fieldcrest Mills, Inc., 296 N.C. 
467,470,251 S.E. 2d 419,421 (1979); see generally Louis, Federal 
Summary Judgment Doctrine: A Critical Analysis, 83 Yale L. J. 
745 (1974). 
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[5] The question, then, is whether in light of the principles appli- 
cable to motions for summary  judgment and those applicable to the 
torts  of assault and battery and intentional infliction of mental 
distress, the evidentiary showing on defendants' motions for sum- 
mary  judgment demonstrates a s  a mat te r  of law the non-existence 
of a claim for intentional infliction of mental distress. Stated an- 
other way, the question is whether the evidentiary showingdemon- 
strates  a s  a mat te r  of law tha t  plaintiff's only claim, if any, is for 
assault and battery. If plaintiff, as  a mat te r  of law, has no claim for 
intentional infliction of mental distress but  has a claim, if a t  all, 
only for assault and battery, then plaintiff cannot surmount the 
affirmative defense of the one-year statute of limitations and de- 
fendants a r e  entitled to summary judgment on the ground of the 
statute. 

Although plaintiff labels his claim one for intentional inflic- 
tion of mental distress, we agree with the Court of Appeals that "[tlhe 
nature of the action is not determined by what  either party calls i t  
. . . ." H a y e s  1 1 .  R i c a r d ,  244 N.C. 313, 320, 93 S .E.  2d 540, 545-46 
(1956). The nature of the action is determined "by the issues ar is ing 
on the pleading and by the relief sought," i d . ,  and by the facts 
which, a t  t r ial ,  a r e  proved o r  which, on motion for summary judg- 
ment, a r e  forecast by the evidentiary showing. 

Here  much of the factual showing a t  the hearing related to 
assaults and batteries committed by defendants against plaintiff. 
The physical beatings and the cut t ing of plaintiff's hair  constituted 
batteries. The threats  of castration and death, being threats  which 
created apprehension of immediate harmful or  offensive contact, 
were assaults. Plaintiff's recovery for injuries, mental or  physical, 
caused by these actions would be barred by the one-year statute of 
limitations. 

The evidentiary showing on the summary judgment motion 
does, however, indicate tha t  defendant Ear l  Puryear  threatened 
plaintiff with death in the future unless plaintiff went home, pulled 
his telephone off the wall, packed his clothes, and left the state. The 
Court of Appeals characterized this threat  as  being "an immediate 
threat  of harmful  and offensive contact. I t  was a present threat of 
ha rm to plaintiff.  . . ." 45 N.C. App. a t  700,263 S .E.  2d a t  859. The 
Court of Appeals thus  concluded that  this threat  was also an  assault 
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barred by the one-year statute of limitations. 

We disagree with the Court of Appeals' characterization of 
this threat .  The threa t  was not one of imminent, or  immediate, 
harm.  I t  was a threa t  for the fu ture  apparently intended to and 
which allegedly did inflict serious mental distress; therefore it is 
actionable, if a t  all, as  a n  intentional infliction of mental distress. 
Wilson v. Wilkins, supra, 181 Ark.  137, 25 S.W. 2d 428; Restate- 
ment § 31, Comment a, pp. 47-48. 

The threat ,  of course, cannot be considered separately from 
the entire episode of which it was only a part .  The assaults and 
batteries, construing the record in the light most favorable to the 
plaintiff, were apparently designed to give added impetus to the 
ultimate conditional threa t  of future harm.  Although plaintiff's 
recovery for injury, mental or  physical, directly caused by the 
assaults and batteries is bar red  by the statute of limitations, these 
assaults and batteries may be considered in determining the out- 
rageous character of the ultimate threat  and the extent of plaintiff's 
mental or  emotional distress caused by it.". 

Having concluded, therefore, that  the factual showing on the 
motions for summary judgment was sufficient to indicate that  
plaintiff may be able to prove a t  trial a claim for intentional inflic- 
tion of mental distress, we hold that  summary judgment for defend- 
ants  based upon the one-year statute of limitations waderror and we 
remand the matter  for further  proceedings against defendant Ea r l  
Puryear  not inconsistent with this opinion. 

[6] Finally, we consider whether summary judgment for defend- 
an t  Ann Puryear  was proper notwithstanding the fact that  the 
one-year limitation period of G.S. 1-54(3) does not completely ba r  
plaintiff's claim. Plaintiff alleges tha t  Ann Puryear  conspired with 

11 We note in this regard plaintiffs statement in his deposition tha t  "[ilt is not 
entirely [the future threat]  which caused me all of my emotional upset and distur-  
bance tha t  I have complained about. I t  was the ordeal from beginning to end." If 
plaintiff is able to prove a claim for intentional infliction of mental distress i t  will 
then be the difficult, bu t  necessary, task of the tr ier  of fact to ascertain the damages 
flowing from the conditional threat  of future harm.  Although the assaults and 
batteries serve to color and give impetus to the future threa t  and its impact on 
plaintiffs emotional condition, plaintiff may not recover damages flowing directly 
from the assaults and batteries themselves. 
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E a r l  Puryear  to commit the tort  of intentional infliction of mental 
distress upon plaintiff, and submits that  there is evidence of conspir- 
acy sufficient to withstand her  motion for summary judgment. 
Defendant Ann Puryear  argues in response tha t  plaintiff's evi- 
dence is insufficient to establish anything more than conjecture or 
suspicion as to her participation in the alleged conspiracy. 

A conspiracy has been defined a s  "an agreement between two 
or  more individuals to do a n  unlawful act  or  to do a lawful act  in an  
unlawful way." S ta te  I ! .  Da l ton ,  168 N.C.  204,205,83  S.E. 693,694 
(1914). The  common law action for civil conspiracy is for damages 
caused by acts  committed pursuant  to a conspiracy rather  than for 
the conspiracy, i.e., the agreement,  itself. Shope P. Boyer ,  268 N.C. 
401,150 S.E.  2d 771 (1966). Thus  to create civil liability for conspir- 
acy there must  have been a n  overt ac t  committed by one or more of 
the conspirators pursuant  to a common agreement and in further-  
ance of a common objective. Id. Although civil liability for conspir- 
acy may be established by circumstantial evidence, the evidence of 
the agreement must  be sufficient to create more than a suspicion or  
conjecture in order  to justify submission of the issue to a jury. 
I3rl1c~x)~l.s r 7 .  A s h c m f t ,  201 N.C. 246, 159 S.E.  355 (1931); Stcrtc~ I,. 
,Vcr)*tir~, 191 N.C. 404, 132 S.E.  16 (1926). An adequately supported 
motion for summary judgment triggers the opposing party's respon- 
sibility to come forward with facts, a s  distinguished from allega- 
tions, sufficient to indicate he will be able to sustain his claim a t  
trial.  SCP C017)20rCo. 1 ' .  Spatlish It2)1.9, 294 N.C. 661,242 S .E.  2d 785 
(1978); scr> trlso Moow 1 , .  Firltlcwst Mills, I)??., s~rp).cr, 296 N.C. 467, 
251 S.E. 2d 419. 

In the present case, a s  earlier discussed, the one-year statute of 
limitations serves to bar  plaintiff's claim for assault and battery. 
Plaintiff's evidentiary showing, therefore, must  be enough to indi- 
cate tha t  a t  trial plaintiff will be able to prove the existence of an  
agreement between defendants to intentionally inflict mental dis- 
tress as  distinguished from an  agreement to commit assault and 
battery. Judge  Braswell, in ruling upon defendant Ann Puryear's 
motion for summary judgment, considered plaintiff's complaint, a 
t ranscript  of plaintiff's deposition, and a portion of the transcript in 
the criminal case ar is ing out of this occurrence. The facts gleaned 
from these sources indicate only that  Ann Puryear  was present 
when plaintiff arrived, that  upon Ear l  Puryear's command she 
emerged from a nearby building and stated her desire not to see 
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plaintiff, and tha t  she drove off with her daughter  before the com- 
mission of the assaults and batteries and the alleged intentional 
infliction of mental distress. Plaintiff's evidentiary showing, then, 
is insufficient to indicate tha t  a t  trial plaintiff may be able to prove 
an agreement between E a r l  Puryear  and Ann Puryear  to intention- 
ally inflict mental distress upon him. The plaintiff in essence relies 
on the allegations of conspiracy in his complaint and possible specu- 
lation or conjecture as to an agreement resulting from Ann Pury- 
ear's presence a t  the site where plaintiff was beaten and threatened. 
This is not enough to survive defendant Ann Puryear's motion for 
summary judgment. See Edwards  I * .  Ashcraft ,  supra,  201 N.C.  246. 
159 S.E.  2d 355. See also Moore 7.. Fieldcrest Mills, I H ~ . ,  suprrc, 296 
N.C. 467, 251 S.E:. 2d 419. 

For the reasons stated the decision of the Court of Appeals 
affirmingsumm:try judgment in favor of Ea r l  Puryear  is reversed. 
The claim against Ea r l  Puryear  is remanded to that  court with 
instructions tha t  it be remanded to Wake Superior Court for fur- 
ther proceedings not inconsistent with this opinion. The decision of 
the Court of Appeals aff irmingsummary judgment in favor of Ann 
Puryear  is affirmed. 

Reversed in part.  

Affirmed in part .  

Justice M E V E R  did not participate in the consideration and 
decision of this case. 
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Savings and Loan League v. Credit Union Comm. 

I?; T H E  MATTEROE': T H E A P P E A I ~ O F N O R T H  CAROLINA SAVINGS AND LOAN 
LEAGUE A N D  BURKE COUNTY SAVINGS AND LOAN ASSOCIATION 
FROM J U D G M E N T  OF CREDIT UNION COMMISSION I N  CONTESTED CASE: 
R E L A T I N L  TO BY-LAWS OF S T A T E  E M P L O Y E E S '  CREDIT  UNION A N D  

NORTH CAROLINA BANKERS ASSOCIATION. INC., PETITIONERV. NORTH 
CAROLINA CREDIT UNION COMMISSION A N D  ROY D. HIGH, A~hrINls 
TRATOR OF CREDIT U N I O N ,  RESIYINDENTS 

No. 82 

(Filed 7 April 1981) 

1 .  Banks and Banking 5 1- amendment of bylaws of State Employees' Credit 
Union - standard for judicial review of agency decision 

The appropriate s tandard  for judicial review of the decision of the N. C. 
Credit Union Commission enlarging the field of membership of the State Employ- 
ees' Credit  Union was tha t  provided by G.S. 150A-51(4), and the appropriate line 
of inquiry on appeal was therefore whether the  Commission's approval of the 
Credit Union bylaw amendment  was "affected b y . .  . error  of law." 

2. Banks and Bankings 1- State Employees' Credit Union - local government 
employees - no common bond of similar occupation 

State ,  county and municipal employees do not share a "common bond" of 
similar occupation within the meaning of G.S. 54-109.26, and the N. C. Credit  
Union Commission therefore erred in approving an  amendment  to the bylaws of 
the State Employees' Credit  Union permitt ing a n  expansion of the field of mem- 
bership to include certain county and municipal employees. 

3. Banks and Banking 5 1- credit union - common bond 
To qualify as  a common bond within the meaning of G.S. 54-109.26, which 

provides tha t  all personseligible for membership in acreditunion must shareone 
and the s ame  common bond, the  t ra i t  or factor must  be common to all eligible 
membership,  and its very nature must provide the assurance of stability. 

4. Banks and Bankings 1- State Employees' Credit Union - local government 
employees - no common bond of similar occupation 

Because county, municipal and state employees do not t r l l  engage ir. similar 
types of work with similar job descriptions, they do not share  a common bond of 
similar occupation, since similarity in occupation means similarity in the actual 
work done ra ther  than similari ty in who is benefited and who pays; therefore, an  
amendment  to the bylaws of the State Employees' Credit  Union permitt ing an 
expansion of the field of membership to include certain county and municipal 
employees could not be upheld on this basis. 

5. Banksand Bankings 1- State EmployeeslCreditUnion - local government 
employees - no common bond of similar association or interest 

The classof personseligible for membership in the Sta te  Employees' Credit 
Union under the amended bylaw in question did not possess the common bond of 
similar association or interest. and limitation of membership to governmental 
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employeescovered under a state administered retirement system did not provide 
a common bond of similar interest. 

Justice EXUM dissenting. 

Justice COPELAND joins in the dissent. 

ON discrectionary review of the decision of the Court of Ap- 
peals, 45 N.C. App. 19, 262 S .E.  2d 361 (1980) (opinion by Judge 
Hedrick with Judges Martin (Robert M.) and Wells concurring), 
which reversed judgment in favor of petitioners by Judge Brasi~yell, 
entered a t  the 2 January  1979 Session of WAKE Superior Court. In 
entering judgment for the petitioners, Judge Braswell reversed the 
North Carolina Credit Union Commission's decision of 10 August 
1978 approving an  amendment to the bylaws of the State  Employ- 
ees' Credit Union. 

By this appeal,  we consider whether those persons added by 
the bylaw amendment to the field of membership of the State  
Employees' Credit Union share a "common bond," within the mean- 
ingof G.S. 54-109.26, with those previously eligible for membership. 

This case was argued as No. 17 a t  the Fal l  Term 1980. 

Law Offices of John R. Jordan, Jr., by John R. Jordan, Jr., 
Robert R. Price, and Henr!j W.  Jonus, Jr.; and Alfred P. Carlton, Jr., 
for prtitiorler-appellant North Carolina Bankprs Association, Inc. 
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Leiido~l, Jr., arrd Edzcard C. Winslow III ,  for petitioner-appellants 
North Caro l im  Sailings and Loan League a nd Burke County Sat,- 
itrgs arrd Loari Association. 

Byrd,  Byrd,  Erztin & Blanton, P.A., 6y Johrz W.  Eri!irz. Jr., for 
p~titioner-appellarzt Burke County Satlings and Loan Association. 

Bailey, Diron, Wooten, McDonald & Fountain, by J. Rujfin 
Bailey a~2d Gary S. Parsons, for resporlde?zt-appellee State Employ- 
ees' Credit Union. 

Barri t~ger,  Allen and Pinnir, by Thornas L. Barringer, for 
respo?tdent-appellees North Carolina Credit Uttion Commission 
and Ro!! D. High, Administrator of Credit Unions. 

C. Rorzald Aycock for respondent-appellee North Carolina As-  
sociation of County Commissioners. 
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E r n e s t  Ball for  r.espo?~de?zt-appellee N o r t h  Caro l ina  League of 
Mu r1 i c  i pa  1 it ies. 

CARLTON, Justice. 

This case arose from the North Carolina Credit Union Admin- 
istrator's (hereinafter "Administrator") approval on 15 September 
1977 of an  amendment  to the By-Laws (sic) of the State  Employees' 
Credit Union, allowing an  expansion of its field of membership to 
include employees of local governmental units who participate in 
retirement systems administered by the State  of North Carolina 
and federal employees working in conjunction with these units. 
Prior  to the amendment,  Article 11, Section 1 of the bylaws pro- 
vided that: 

The field of membership shall be limited to those hav- 
ing the following common bond: employees of the State of 
North Carolina and Federal employees working in con- 
junction with State departments; employees of Public 
Boards of Education; employees of associations formed 
for the benefit of State  Employees,.  . . and unremarried 
spouses of persons who died while in the field of member- 
ship of this credit union: persons retired from the above 
employment a s  pensioners and/or annuitants from the 
above employment or service; members of their imme- 
diate families, and organizations of such persons: and 
employees of agencies or  departments  whose employees 
a re  subject to the State Personnel Act. 

As amended, the bylaw would read as follows: 

The field of membership shall extend to those having 
the following common bond: employees of governmental 
units in North Carolina whose employees are  covered 
under a retirement system administered by the State of 
North Carolina*; Federal employees working in conjunc- 
tion with these governmental units; employees of agen- 
cies or  departments  whose employees a re  subject to the 
State Personnel Act; employees of associations formed 
for the benefit of the above persons; unremarried spouses 
of persons who died while in the field of membership; 
persons retired from any of the above a s  pensioners and/or 
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annuitants; members of their immediate families and 
organizations of such persons. . . . 

*Employees of county, municipal, and related govern- 
ment  units (excluding employees of county depart- 
ments  of Social Services, Health, Mental Health, 
and Civil Defense) who currently have a credit 
union chartered by North Carolina or  the Federal 
Government and who a re  not included in that  field 
of membership a re  not eligible for membership in 
the State  Employees' Credit Union. 

In response to a request by the North Carolina Bankers Associ- 
ation, the North Carolina Credit Union Commission (hereinafter 
"Commission") conducted hearings on 5 and 6 June  1978 to review 
the decision of the Administrator. The Commission granted peti- 
tions from the North Carolina Savings and Loan League and the 
Burke County Savings and Loan Association to intervene in opposi- 
tion to the amendment. The State Employees' Credit Union (herein- 
after "Credit Union"), the North Carolina Association of County 
Commissioners, and the North Carolina League of Municipalities 
were granted leave to intervene in support of the Administrator's 
action. On 10 August 1978 the Commission issued a decision affirm- 
ing the approval of the bylaw amendment by the Administrator. 

Pursuant  to G.S. 150A-43, the Bankers Association, Savings 
and Loan League and Savings and Loan Association (hereinafter 
"petitioners") filed petitions in superior court for review of the 
Commission's decision, contending that  the members added by the 
amendment lacked a "common bond" with the previous State em- 
ployee membership of the Credit Union in violation of G.S. 54-109.26. 
Judge  Braswell agreed with petitioners and reversed the Commis- 
sion in a judgment entered 10 January  1979. The Commission, 
Administrator, State Employees' Credit Union, North Carolina 
Association of County Commissioners and North Carolina League 
of Municipalities (hereinafter "respondents") appealed. The Court 
of Appeals reversed the superior court and remanded for entry of 
an order affirming the decision of the Commission. Petitionersfiled 
a petition for discretionary review with this Court pursuant  to G.S. 
7A-31, which we allowed 6 May 1980. 

Other facts pertinent to the decision a re  noted in the footnote 
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The State Employees' Credit  Union (hereinafter "Credit Union") is a state- 
chartered credit  union with a field of membership traditionally limited to State 
employees and certain others, such as  public school teachers, whose salaries, for the 
most pa r t ,  a r e  paid by the State.  I t  isapparently undisputed tha t  the Credit Union is 
the largest  in the world, exceeded in total assets only by the Pentagon Federal Credit 
Union and the Navy Federal  Credit  Union. At  the t ime of the hearing in the trial 
court, the Credit  Union employed some 200 persons in a t  least 18  full-time offices 
throughout the State.  At  the end of 1977, the Credit  Union had assets of $270 million 
and had $72 million in real estate loansand $151 million in personal loans. In August 
1978, the Credit  Union had 15,000 members,  some 70,000of whom had joined in the 
preceding three years.  Dur ing this period, approximately 2,500 new members 
joined the Credit  Union each month and the field of personseligible for membership 
totaled 200,000 n nd thrirfnnr i1ic.s. G.S. 54-109.29 (Cum. Supp. 1979) provides tha t  a 
qualified person r ema insa  member  of the Credit Union for life even though he may 
later cease to meet the requirements of membership.  I t  is unquestioned tha t  the 
Credit Union is oneof the largestfinancial institutions in the Stateof North Carolina. 

While directly in competition with private industry, the Credit  Union is ac- 
corded numerous tax  advantages. Both banks and savings and loan associations a r e  
subject to a state excise tax,  the  equivalent of an  income tax  and both pay federal 
income taxes. Credit  unions a r e  not subject to the state excise tax and a re  expressly 
exempt from federal income taxes. Banks and savings and loan associations a r e  
subject to intangible taxes on certain types of assets while credit  unions a r e  ex- 
pressly exempted from any intangibles tax  on all assets. Moreover, credit  unions a r e  
the beneficiaries of a blanket "restriction of taxation" provided by G.S. 54-109.99 
(Cum. Supp. 1979). 

Other statutory requirements imposed on the private sector a r e  not imposed on 
credit  unions. Credit  unionsmust maintain certain reserves based on asmal l  percen- 
tage of risk assets while banks  a r e  required to maintain reserves based upon a 
substantially more burdensome reserve requirement. Commercial institutions a r e  
subject to str ict  examinations involving such areas as  quality of management,  
technical compliance with consumer protection laws and securities procedures, as  
well as  basic financial soundness. In contrast ,  the regulationswith respect to exami- 
nation of credit  unions refer to financial soundness and liquidity only. I t  is particu- 
larly noteworthy tha t  state-chartered credit  unions a r e  not subject to the general 
usury law of North Carolina and have their  own interest  ra te  structure set by the 
Credit Union Commission. 

The services offered by the Credit  Union a re  strikingly similar to those pro- 
vided by the  private sector. The record indicates tha t  services offered by the Credit  
Union include consumer loans, mortgage loans, consumer financing, counseling. 
draf t  accounts, personal money orders,  travelers'checks, United States Government 
bond sales, share  accounts, and passbook accounts. 

The impact of the favorable t rea tment  accorded credit  unions v i s - 2 4 s  the 
private sector was dramatized by the  witness from the Watauga Savingsand Loan 
Association. His testimony indicated tha t  federal insurance regulations limit the 
amount of interest  tha t  may be paid by a savings and loan association on passbook 
savings to 5 1/4%. The Credit  Union, on the  other hand, was  paying 7% on passbook 
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[I ]  We first consider the appropriate s tandard for judicial review 
of this administrative agency's decision. 

The basic issue with which the courts below were confronted, 
and which we must  now consider, is the propriety of an  action taken 
by the North Carolina Credit Union Commission and its Adminis- 
trator.  The Credit Union Commission is an agency of the state, G.S. 
$54-109.10 (Cum. Supp. 1979), and review of its actions is governed 
by the Administrative Procedure Act (hereinafter "APA"), General 
Statutes, Chapter 150A. G.S. 5 150A-2(1) (1978). 

Under the APA, a reviewing court's power to affirm the deci- 
sion of the agency and to remand for further  proceedings is not 
circumscribed. However, the court may reverse or modify only if 

the substantial r ights  of the petitioners may have been 
prejudiced because the agency findings, inferences, con- 
clusions, or  decisions are: 

(1) In violation of constitutional provisions; or 
(2) In excess of statutory authority or  jurisdiction of 

the agency; or 
(3) Made upon unlawful procedure; or 
(4) Affected by other error  of law; or  
(5) Unsupported by substantial evidence admissible 

savings in Watauga County a t  the time of the hearing in the trial court. Moreover, 
the witness testified tha t  to his definite knowledge the savings and loan association 
was losing customers to the Credit Union. 

Appellants'concern over the liberal interpretation of the "common bond" limi- 
tation is readily understood in l ight of the effect of the amendment.  The amendment 
expanded the Credit  Union's field of membership to include "all employees of 
governmental units in North Carolina whose employees a r e  covered under a retire- 
ment system administered by the State of North Carolina." There a r e  eight separate 
retirement systems administered by different departments of State government for 
various categories of local government employees. This includes virtually all 
employees of the units of local government, including employees of various cities. 
counties and other units such a s  housing authorities, airports,  ports, ABC boards. 
etc. The result would be that  approximately30,OOO personsand their  families would 
be added to the field of the Credit  Union's potential members by approval of the 
bylaw amendment.  Additionally, the Credit Union would become eligible to merge 
w ~ t h  existing local credit  unions serving an  additional 23,000 employees. These 
numbers  would undoubtedly be larger  today and will continue to grow as  govern- 
ment bureaucracy continues to grow. 
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under G.S. 150A-29(a)or G.S. 150A-30 in view of the 
ent ire  record as  submitted; or  

(6) Arbi trary or  capricious. 

G.S. 5 150A-51 (1978). 

The Court of Appeals, while recognizing tha t  i ts review was 
governed by G.S. 150A-51, failed to specify under  which of the 
above listed s tandards  it reviewed the decisions of the superior 
court and the Commission. Judge  Braswell, in the superior court,  
relied on the first ,  second, fifth and sixth s tandards in reversing the 
Commission's decision. While we agree  with the result reached by 
the superior court,  we think it failed to apply the correct s tandard 
in reviewing the Commission's actions. I n  our opinion, the appro- 
priate line of inquiry is whether the Commission's approval of the 
bylaw amendment  is "[alffected b y .  . . er ror  of law." G.S. 5 150A- 
51(4). Thus,  the proper s tandard  of rev ie~v has nowhere been 
addressed in the lower courts. Selection of the proper s tandard is 
important  in every appeal from an administrative decision because 
use of the correct s tandard  clarifies the basic issues and focuses the 
reviewing court's inquiry on the relevant factors. 

The appropriate  s tandard can be determined only af ter  an  
examination of the issues presented by the appeal. While petition- 
e r s  claim tha t  the Commission's decision is in violation of the consti- 
tution, in excess of statutory authority, unsupported by substantial 
evidence and arb i t ra ry  and capricious, both they and respondents 
agree t ha t  the propriety of the Commission's actions turns  on the 
meaning accorded the te rm "common bond" in G.S. 54-109.26, or,  a s  
aptly put  by Judge  Hedrick, ivriting for the Court of Appeals, 
"whether the membership of the State  Employees' Credit Union as  
enlarged by the amendment  meets the'cornmon bond'requirement 
of G.S. 5 54-109.26." When the issue with which this Court is con- 
fronted on this appeal is accurately set forth it becomes obvious that  
the basic issue is one of statutory interpretation. Any er ror  made in 
interpret ing a s tatute  is an  e r ror  of law, and the fourth of the 
s tandards enumerated above, whether substantial r ights  of peti- 
tioners have been prejudiced because the Commission's decision is 
affected by an e r ror  of law,L is the scope of our inquiry on this appeal. 

' Recause \re decide this issue in favor of petitioners. \ve do not reach the 
question of the constitutionality of the bylaw amendment.  Were \ve to decide the 
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This case does not involve a decision tha t  is made  in excess of 
statutory authority, that  is unsupported by substantial evidence, or 
one that  is a rb i t ra ry  or capricious. Although it can be argued that  if 
the Commission approved a bylaw based on an  erroneous and overly 
broad statutory interpretation it exceeded its statutory authority, 
this a rgument  ignores the gist of the alleged er ror ,  the meaning of 
"common bond." If the scope of the bylaw exceeds that  permissible 
under the statute, the basic er ror  is still one of law, not of exceeding 
statutory authority. No one denies the statutory authority of the 
Administrator and Commission to approve and enact bylaw amend- 
ments; it is the bylaw itself with which we a re  concerned. When 
determining which standard or standards a re  appropriate to employ 
in a particular case, the s tandard which deals most directly with 
the alleged er ror ,  the gravamen of the petitioners'complaint, is the 
proper scope of review. 

Nor does this appeal raise questions of the sufficiency of the 
evidence to support the Commission's implicit finding that  a "com- 
mon bond" exists. If the "common bond" requirement is satisfied by 
employment in the public sector, a s  the Court of Appeals held, there 
is ample and uncontroverted evidence that  all persons made eligi- 
ble for membership by the amended bylaw possess the characteris- 
tic of governmental employment. 

We also disagree with the superior court's conclusions that  the 
Commission's decision was arb i t ra ry  and capricious and that  the 
decision was in violation of constitutional provisions. The record is 
devoid of evidence showing tha t  the Commission acted in any 
manner other than reasonably, albeit erroneously. And, in view of 
our disposition of the case in petitioners' favor, we need not consider 
the constitutional issue. 

The remainder of this opinion will be concerned with the 
proper interpretation of "common bond." When the issue on appeal 
is whether a state agency erred in interpreting a statutory te rm,  an  
appellate court may freely substitute its judgment for tha t  of the 
agency and employ de noco review. Daye, North Carolina's Admin- 
istratit3e Procedure Act: A n  I~iterpretitye Analysis, 53 N.C.L. Rev. 
833,915 (1975); see State ex rel. Commissioner of Insurance c. Rate 
Bureau, 300 N.C. 381, 450, 269 S.E. 2d 547, 589 (1980); Director, 

s ta tu tory  issue otherwise,  however, we would have to consider the  b y l a d s  constitu- 
tionality. 
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Office of Workers' Compensation Programs, U.S. Department of 
Labor v. O'Keefe, 545 F. 2d 337 (3d Cir. 1976). Although the inter- 
pretation of a s tatute by an  agency created to administer tha t  
statute is traditionally accorded some deference by appellate 
courts, those interpretations a re  not binding. "The weight of such 
[an interpretation] in a particular case will depend upon the thor- 
oughness evident in its consideration, the validity of its reasoning, 
its consistency with earlier and later  pronouncements, and all those 
factors which give it power to persuade, it' lacking power to control." 
S k i d n ~ o r e  r q .  S w i f t  & C o m p a n y ,  323 U.S. 134,140,65 S. Ct. 161,164, 
89 L. E d .  124,129 (1944). Fo r  the reasons given below, we find the 
Commission's interpretation of "common bond" unpersuasive. 

[2] The issue presented by this appeal is whether the field of 
membership of the Credit Union a s  set forth in the amended bylaw 
possesses a "common bond" a s  required by G.S. 54-109.26. We 
answer this question in the negative and reverse the Court of 
Appeals. 

G.S. 54-109.26 (Cum. Supp. 1979) is the source of the common 
bond requirement and sets out, to some extent,  what  constitutes a 
common bond: 

"Membership" defined.- (a) The membership of a 
credi t  union shall be limited to and consist of the sub- 
scribers to the articles of incorporation and such other 
persons within the common bond set  forth in the bylaws 
as have been duly admit ted members,  have paid any re- 
quired entrance fee or  membership fee, or  both, have 
subscribed for one or  more shares, and have paid the 
initial installment thereon, and have complied with such 
other requirements as the articles of incorporation or 
bylaws specify. 

(b)  Credit union membership may include groups hav- 
ing a common bond of similar occupation, association or  
interest, o r  groups who reside within an  identifiable 
neighborhood, community, or  rural  district,  or  employ- 
ees of a common employer, and members of the immediate 
family of such persons. 

We can affirm the Court of Appeals and allow the amended bylaw 
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to stand only if the field of membership set  forth therein possesses a 
"common bond." 

In construing the meaning of "common bond," we must, a s  is 
always the case in statutory interpretation, ascertain and adhere to 
the intent of the Legislature in enacting this requirement. In re 
Hardy, 294 N.C. 90,240 S .E.  2d 367 (1978). The best indicia of that  
legislative intent a r e  "the language of the act,  the spirit  of the act  
and what  the act  seeks to accomplish." Steventson I ! .  City of Dz~rham, 
281 N.C. 300,303, 188 S.E.  2d 281,283 (1972). 

The language of G.S. 54-109.26 is the basic source for deter- 
mining the meaning of and the legislative intent behind the require- 
ment of a common bond. Subsection (b) of that  statute identifies 
three ways in which a common bond may be established: (1) similar 
occupation, association or  interest; (2) residence within a n  identifi- 
able neighborhood, community, or rura l  district; and (3) common 
employer. Unless the membership requirements of a credit union 
fall within one of the three specified categories, the "common bond" 
requirement has not been met  and the bylaw governing member- 
ship must  fall. 

State ,  county and municipal employees, who by the amended 
bylaw a r e  within the field of membership, clearly do not fall within 
the category of residence within a common identifiable neighbor- 
hood nor do they share  a common employer. If the bylaw contested 
here is to pass the muster  of the "common bond" requirement, it 
must  do so under the category of similar occupation, association or 
interest. The Court of Appeals upheld the bylaw because it found 
that  all persons within the newly defined field of membership share 
a similar occupation. We disagree. 

First ,  it is obvious from subsection (a)  of G.S. 54-109.26 that  all 
persons eligible for membership in a credit union must  share one 
and the same common bond: "The membership of a credit union 
shall be limited to and consist o f .  . . persons within the common 
bond . . . ." If the contested bylaw is to be upheld on the basis of 
similar occupation, then each member must  share a similar occupa- 
tion with every other member.  If the commonality is premised on 
association or interest, all persons within the field of membership 
must  possess the same association or interest. 

Additionally, if the common bond requirement were anything 
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but  universal for the entire membership, i t  would be rendered 
meaningless. For  example, it is beyond question that  there a re  
certain groups of county and municipal employees who share sim- 
ilar occupations with s tate  employees: both state  and  local govern- 
ments employ law enforcement officers, public health personnel, 
tax  collectors, etc. If the requisite degree of commonality required 
for a '(common bond" to exist could be met  by showing similarity of 
occupation for sub-groups of the membership only, the scope of 
eligible membership would know no bounds and the Legislature's 
enactment of the common bond requirement would be rendered a 
nullity. 

Respondents urge that  we construe the common bond limita- 
tion of credi t  union membership broadly so a s  to most fully effectu- 
ate  the Legislature's intent. While we a re  bound to construe the 
limitation with due regard to the legislative intent, we are  power- 
less to construe away the limitation just because we feel tha t  the 
legislative purpose behind the requirement can be more fully 
achieved in its absence. 

[3] Undoubtedly, the Legislature enacted the common bond pro- 
vision to promote the financial stability of credit unions by requir- 
ing tha t  the members possess substantial unity of character and 
interest. Only with some assurance of stability can the purpose of 
credit unions be achieved: 

A credit  union is a cooperative, nonprofit association, 
incorporated . . . for the purposes of encouraging thrif t  
among its members,  creat ing a source of credit a t  a fair  
and reasonable ra te  of interest, and providing an  oppor- 
tunity for its members  to use and control their own 
money in order  to improve their economic and social 
condition. 

G.S. 5 54-109.1 (Cum. Supp.  1979). To ensure the financial stability 
of credi t  unions the Legislature imposed the requirement tha t  all 
persons eligible for membership in a particular credit union pos- 
sess a commonality of interest. G.S. 5 54-109.26. Thus, the nature of 
the common bond itself must  provide some guarantee of financial 
cohesiveness and stability. Not all shared interests carry even a 
minimal assurance of financial success, and,  for that  reason, not all 
shared traitsconstitute common bonds. Only those factors common 
to the ent ire  field of membership which, of themselves, tend to 
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promote financial stability qualify as  common bonds. I t  does not 
follow, however, that  all factors which provide some guarantee of 
financial stability satisfy the common bond requirement. To qual- 
ify a s  a common bond, the t ra i t  or  factor must  be common to all 
eligible for membership, and its very nature must  provide the assur- 
ance of stability. The Legislature has chosen and specified the 
means to achieve financial stability; we a re  bound by the limita- 
tions inherent in tha t  means and cannot ignore those limitations 
simply because we see a better way to achieve the Legislature's 
purpose. For  this reason, we cannot adopt petitioners' argument 
that  any factor which contributes to the success of a credit union 
qualifies as a common bond. Otherwise, the growth of credit unions 
would continue unchecked, if for no reason other than the adage 
that  "there is safety in numbers." 

A. S imi lar  Occupation 

[4] The Court of Appeals found the requisite similarity in occupa- 
tion in who is served by the eligible members, i.e., the public, and 
who paid the members' salaries, i.e., the public: 

In our opinion public employees a re  united by the com- 
mon bond of similar occupation for the simple reason that  
they a re  all employed in the service of the community, 
whether tha t  community be narrowly defined as is the 
case with local public employees, or  broadly delineated 
as in the case of state public employees. They all occupy 
positions in public service. Moreover, such employees a re  
all paid from public funds generated by taxing the citi- 
zenry. They serve the public; the public pays their salar- 
ies. These two characteristics a re  common to the member- 
ship as envisaged by the amendment to the bylaw in 
question here. We hold tha t  these factors in particular 
provide sufficient similarity of occupation, despite the 
individual place and position of the employee, to meet the 
"common bond" requirement of G.S. 54-109.26. 

We cannot accept the Court of Appeals' interpretation of occupation. 
We consider similarity in occupation to mean similarity in the 
actual work done - similarity in occupational duties and respon- 
sibilities. Under the similar occupation category, groups such a s  
nurses, law enforcement officers and textile workers could each 
band together to form their own separate credit union. Similarity in 
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occupation cannot be premised upon similarity in who is benefited 
and who pays. If we were to affirm the Court of Appeals and adopt 
its reasoning, all employees in the private sector could form a credit 
union; private industry would provide the common bond. Private 
industry benefits from their labor and pays their salaries. Such a 
broad interpretation would make a farce of the common bond re- 
quirement and would render void and without meaning the legisla- 
tive declaration that  "credit union [membership]. . .be  limited to .  . . 
persons within the common bond . . . ." G.S. 9 54-109.26 (emphasis 
added). 

The Court of Appeals specifically rejected the definition of 
"similar occupation" that  we now adopt. They reasoned thusly: 

The fallacy of petitioners' approach to defining "similar 
occupation" by reference to job description becomes 
obvious when we examine the composition of the Credit 
Union prior to the amendment.  If petitioners'logic were 
to prevail, the Chief Justice of our Supreme Court, a 
State  government employee, would have nothing in 
common with an  orderly a t  Dorothea Dix Hospital, also a 
State government employee. Yet, by virtue of their occu- 
pational s tatus as State  government employees, both 
have been eligible for membership in the State  Employ- 
ees' Credit Union since its creation. On the other hand, a 
State  highway patrolman would have no more in com- 
mon, as  f a r  as  employment description, with a county 
sheriff than he would have with a Greek professor a t  a 
State-supported university. But, as  petitioners see it, the 
State  patrolman and the county sheriff a r e  not eligible 
for membership in the same credit union. When viewed 
in this light, petitioners' position regarding the meaning 
of "similar occupation" defeats their purported purpose 
to prove tha t  local and county governmental employees 
enjoy no "common bond" of similar occupation with State 
government employees. 

The Court of Appeals apparently confused the categories providing 
the common bond. The Chief Justice of this Court, an  orderly a t  a 
state hospital and a highway patrolman can belong to the same 
credit union because they nll share  a common employer, the state. 
The same highway patrolman can belong to a credit union com- 
posed of law enforcement officers, state, county and municipal, 
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because all share a similar occupation, law enforcement. But, al- 
though a county sheriff does share the common bond of similar 
occupation with some state employees, he does not share any single 
common bond with a l l  state  employees, and ,  for tha t  reason, the 
county sheriff cannot belong to a credit union composed solely of 
state employees. The "common bond" must  be a single one, shared 
by all persons eligible for membership. 

Because county, municipal and state employees do not a l l  
engage in similar types of work with similar job descriptions, they 
do not share a common bond of similar occupation and the amended 
bylaw cannot be upheld on this basis. As to this point, the Court of 
Appeals is reversed. 

[5] We now turn  to adetermination of whether the classof persons 
eligible for Credit Union membership under the amended bylaw 
possesses the common bond of similar association or interest. 

These te rms are  nowhere defined in the statute which sets 
them forth. In ordinary parlance, "association" means the act of 
associatingor bringing into company with another, Ar)lrr.ic.tr li  Hrr.i- 
ttrgc Dictiotitrry of t h e  E ~ y l i s h  Latiglctxgr 80 (1969), and "interest" 
has several meanings, including a feeling of curiosity or  fascina- 
tion, an advantage or self-interest and a right,  claim or legal share. 
Id. a t  683. While we could construe the terms in the statute to 
comport with their meanings in common usage, we think the Legis- 
lature intended otherwise and used those words in a limited sense. 

As emphasized above, the Legislature expressly set forth the 
common bond requirement as  a limitation on the scope of a credit 
union's membership. Were we to interpret "association" and "inter- 
est" broadly in their ordinary senses, any common curiosity or 
fascination, no mat te r  how small or  insignificant, would satisfy the 
common bond requirement, with the end result that  the statutorily 
imposed common bond limitation would, in practice, be no limita- 
tion whatsoever. We refuse to interpret one subsection in a manner 
that renders another subsection of the same statute a nullity. 

Additionally, when the te rms "association" and "interest" a r e  
read within the context of the other categories of common bonds, it 
becomes obvious tha t  shared commonality in association or interest 
must be both substantial and vital. 
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The commonality of those who share similar occupations lies 
in their livelihood, the means by which those persons make a living. 
The  common interest of those who share a common employer a r e  
substantial in number and vital in character.  Common residential 
a r ea  requires a common interest in the geographic a rea  in which 
one makes one's home. All these interests a re  substantial and each is 
vitally important to the persons involved. 

Whether a common t ra i t  constitutes a similar association or  
interest can be determined only on a case-by-case basis; we do not 
pretend in this opinion to delineatc or even at tempt to give exam- 
ples of what  t rai ts  constitute this type of common bond. But what- 
ever "traits" those te rms include, they must  rise to a t  least the same 
level of substantiality and be just as vital as  the other types of 
common bonds enumerated by the Legislature. 

Respondents contend that  the limitation of membership to 
governmental employees covered under a state-administered retire- 
ment  system provides a common bond of similar interest. An exam- 
ination of just what  this common interest is, however, reveals that  
the threshold requirementsof a "common bond" have not been met. 

The ret i rement  systems administered by the state a r e  eight in 
number.  They a re  funded by separate sources and serve separate 
classifications of employees and a re  not all administered by the 
same state  agency. The record discloses that  six a re  administered 
under the State  Treasurer: the Uniform Judicial Retirement Sys- 
tem,  the Teachers' and Sta te  Employees' Retirement System, the 
Local Governmental Employees' Retirement System, the Uniform 
Solicitorial Retirement System, the Uniform Clerks of Superior 
Court Retirement System, and the Legislative Benefit and Retire- 
ment  Fund;  the other two, the Law-Enforcement Officers' Benefit 
and Retirement Fund and the Firemen's Pension Fund are  admin- 
istered by the State  Auditor's Office. The function of the state in 
administering these funds is limited to mere bookkeeping, and the 
bookkeeping for each fund is done separately. Even if common 
administration were a similar interest which would satisfy the 
common bond requirement, membership in a state-administered 
ret i rement  system still would not provide a common bond because 
the ret i rement  systems do not share  a common bookkeeper and the 
bookkeeping and investment for each fund is done separately and 
independently. The only commonality shared by all persons who 
a re  covered by a state-administered retirement system is t ha t  the 
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persons who perform the bookkeeping functions for each fund 
share a common employer, the state. That  shared interest is remote 
and insubstantial;  such an  interest does not rise to the level of a 
common bond. 

Respondents raised this contention in the Court of Appeals, 
and that  court rejected it. As to this point, the Court of Appeals is 
affirmed. 

Thus, we hold that  state, county and municipal employees 
included within the Credit Union's membership by the amended 
bylaw do not possess a common bond of similar association or 
interest. We conclude tha t  the class of persons set forth in the 
amended bylaw possesses no common bond of any type.3 For tha t  
reason, the action of the Commission in approving the amended 
bylaw must  be reversed because it is affected by er ror  of law, G.S. § 
150A-51(4). 

IV. 

In light of our decision above, it is unnecessary for us to 
address petitioners' contention tha t  the Commission's approval of 
the amendment was in violation of the equal protection clause of the 
United States and North Carolina Constitutions and in violation of 
the provision against unlawful discrimination in taxation con- 
tained in Article V, section 2 of the North Carolina Constitution. 
For the same reason, it was unnecessary for Judge  Braswell to rule 
on the constitutional issue in the trial court, and that  portion of his 
judgment must  be vacated. We note, however, that  serious constitu- 

j It is suggested in dissent tha t  the "sad" result of this opinion is that  local 
government employees will not hereafter be able to obtain credit. This is notonly an 
insult to tha t  segment of the state's population, i t  is a reckless disregard of the rule 
that  appellate courts must base their  decisions only on information contained in the 
record and not on individual speculation. The speculation that  local government 
employees will be unable to obtain credit  a t  private financial institutions does not 
comport with the minority's insistence tha t  we view this case with "common sense 
and some familiarity with the world around us." 

I t  is too late in the day to respond to other points raised in the minority opinion. 
Suffice it to say tha t  a fair  reading of thisopinion will indicate tha t  our  decision is in 
no way based on the  tax  advantages accorded credit  unions or on the size of this 
credit  union. Contrary to the assumptionsmade by the dissent, our interpretation of 
the t e rm "common bond" is based solely on what we perceive to be the legislative 
intent. The suggestion by the minority tha t  there a r e  ulterior motives for t h ~ s  
decision is, we think, both unfair and unwarranted.  
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tional questions would arise were the Court of Appeals' opinion 
allowed to stand. If the meaning of "common bond" were broadened 
to the extent allowed by tha t  court,  then the constitutional issue 
would have to be examined anew. There must  be a discernible 
justification for the preferential t reatment  granted credit unions in 
the absence of a meaningful common bond limitation. 

Fo r  the reasons stated above, the decision of the Court of 
Appeals is affirmed in pa r t  and reversed in part .  This cause is 
remanded to tha t  court with instructions to remand to the Superior 
Court,  Wake County, for entry of judgment consistent with this 
opinion. 

Affirmed in part ,  

Reversed in par t  and 

Remanded. 

Justice E X U M  dissenting. 

I agree  with the majority tha t  the dispositive question on this 
appeal is whether municipal and county employees, whom I will 
refer to a s  local government employees, share  with state govern- 
ment  employees a "common bond," as  tha t  t e rm is used in G.S. 
54-109.26 (Cum. Supp. 1979), so that  all can belong to the same 
credit  union. Being satisfied tha t  there is the necessary common 
bond between the two groups of governmental employees, I respect- 
fully dissent from the majority's conclusion to the contrary and vote 
to affirm the decision of the Court of Appeals. 

I t  takes little more than  common sense and some familiarity 
with the world around us to know tha t  local government employees 
and state  government employees share a common bond of "similar 
occupation, association or  interest" as  those te rms a re  used in the 
statute. Judge  Hedrick made the point nicely when, for a unanim- 
ous Court of Appeals panel, he wrote: 

"In our opinion public employees a re  united by the 
common bond of similar occupation for the simple reason 
tha t  they a re  all employed in the service of the commun- 
ity, whether that  community be narrowly defined as is 
the case with local public employees, or  broadly deli- 
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neated a s  in the case of State  public employees. They all 
occupy positions in public service. Moeover, such employ- 
ees a r e  all paid from public funds generated by taxing 
the citizenry. They serve the public; the public pays their 
salaries. These twocharacteristics a re  common to the mem- 
bership as  envisaged by the amendment to the bylaw in 
question here. We hold tha t  these factors in particular 
provide sufficient similarity of occupation, despite the 
individual place and position of the employee, to meet the 
'common bond' requirement of G.S. Sec. 54-109.26." 

45 N.C. App. 19,23,262 S.E. 2d 361.364 (1980). Surely these factors 
give local and state government employees sufficient similarity of 
"association"and "interest," if not "occupation," under the majority's 
unrealistic, restrictive view of what  similar occupation means - a 
view which I reject. 

Similar  occupation does not mean identical occupation in the 
sense tha t  all workers must  perform identical work-related func- 
tions in order  to be in the same credit union. The majority correctly 
asserts, for example, tha t  all workers in the textile industry, or all 
persons involved in law enforcement, could form "their own separ- 
ate credit union.'' Yet workers engaged in the textile industry do a 
multitude of different functions and have a number of different 
occupations in the majority's narrow view of tha t  term. They in- 
clude weavers, dyers, mechanics, engineers, chemists, and even 
physicians. Yet all a re  workers in the textile industry and all con- 
tribute to the making of the ultimate product, textile goods. The 
same may be said of those engaged in law enforcement. Their 
varying occupations include traffic patrolmen, detectives, adminis- 
trators, chemists, ballistics experts,  crime scene reconstruction 
experts, etc. Yet all could, the majority concedes, join aUlaw enforce- 
mentUcredit  union because they a re  all engaged in law enforcement 
activity. 

So i t  is with those who work for local and state government. 
Although they perform different functions and may be said to have 
different occupations, they a re  joined by the common bond of being 
public servants. They all contribute together producing essentially 
the same product, i.e., those and only those governmental services 
which a re  demanded by the people through the constitution and 
statutes of this state. They work in the same industry - the industry 
of government. 
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Nor, a s  I think the above discussion demonstrates, a r e  govern- 
mental employees and private sector employees on different sides of 
the same "common bond" coin. Contrary to the majority's assertion, 
it does not follow that  if local and state  government employees are  
permitted to form a credit union under the common bond of "similar 
occupation, association or  interest," then a "private sector" credit 
union must  also be permitted. The private sector consists of a 
multitude of different industries, composed in turn  of many differ- 
ent  privately-owned for-profit business organizations, which make 
countless different products and provide a variety of different serv- 
ices and which run  on capital voluntarily and privately supplied 
from countless investors. 

The  acid test,  a s  the majority correctly notes, is whether the 
common bond is sufficient "to promote the financial stability of 
credit unions by requir ing tha t  the members possess substantial 
unity of character  and interest. Only with some assurance of stabil- 
ity can the purpose of credit unions be achieved." The common bond 
requirement is for the protection of the credit union itself not, a s  the 
majority seems to imply, for the purpose of restricting the size or  
operation of any given credit union in order  to protect private 
for-profit financial institutions with whom credit unions may com- 
pete. The common bond of those employees engaged in providing 
governmental services to our people a t  both state  and local levels 
meets this test. A purported private sector "common bond" would 
surely not. 

The tax  advantages given to credit unions organized under 
Chapter 54 of the General Statutes a r e  not provided, as  the majority 
suggests,  because their size and operations a re  restricted by the 
common bond requirement. The tax advantages a re  provided 
because these credit unions a re  non-profit associations operated 
and controlled by their own members. They provide credit to people 
whose only collateral is often the income they derive from a steady 
job. They provide credit,  in other words, to people who would not be 
able to obtain it a t  privately-owned for-profit financial institutions. 
The majority seems to view the common bond requirement as  a 
method for restricting the growth and operational potential of 
membership owned, nonprofit, credi t  unions so tha t  they will not 
unduly compete with privately-owned for-profit financial institu- 
tions. This mistaken view of the reason for the common bond re- 
quirement has, I fear,  led the majority to a n  unduly restrictive view 
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of what  constitutes the common bond of similar occupation, associa- 
tion or  interest, a restrictive view never intended by the legislature. 

The majority, for example, speaks a t  length in note 1 of the size 
of the North Carolina State  Employees' Credit Union and seems 
concerned because it might compete unfairly with for-profit finan- 
cial institutions in the private sector. While the State  Employees' 
Credit Union may be large when compared with other credit unions, 
its size and operational potential even if expanded to include local 
government employees is quite small when compared to the size 
and operational potential of private for-profit financial institutions. 
According to the majority's figures the Credit Union's assets in 
1977 were $270,000,000 with some $223,000,000 in loans. As I read 
the record, if local government employees are  added to the member- 
ship there would be approximately 250,000 eligible members in 
North Carolina. Without this addition there a re  approximately 
200,000 eligible members, Yet all North Carolina credit unions, 
including the State Employees' Credit Union, have only 4.5% of total 
consumer savings in the state. 

The record shows on the other hand that  the total assets of the 
186 savings and loan associations which comprise the North Caro- 
lina Savings & Loan League have assets approaching ten billion 
dollars. The total assets of all banks in North Carolina (both state 
and national), according to figures obtained from the Commissioner 
of Banks, was more than twenty-two billion dollars as  of 30 Septem- 
ber 1980. The record shows, further ,  tha t  the total North Carolina 
work force numbers approximately 2,600,000 persons. Therefore 
only 9.5% of the total work force would be eligible for membership 
in the State  Employees' Credit Union if it is expanded to include 
local government employees who themselves comprise only 2% of 
that  work force. I t  is estimated that  only 5% of credit union 
members save exclusively a t  their unions. The rest save also a t  
banks and savings and loan associations. The expansion of the 
Credit Union to include local government employees would seem to 
constitute little, if any, economic threa t  to private for-profit finan- 
cial institutions. 

The really sad aspect of the majority's opinion is that  thousands 
of local government employees who a re  not eligible for credit a t  
private for-profit financial institutions simply cannot obtain the 
credit needed "to improve their economic and social conditions." 
The statute entitles them to membership in the State  Employees' 
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Credit Union where such credit would be available. The majority 
erroneously denies them this privilege. 

Justice COPELAND joins in the dissent. 

J O A N N E  KNOTT HAMLIN (WHITT) v. J U S E P H  JOHN HAMLIN I11 

(Filed 7 April 1981) 

1. Divorce  a n d  Al imony 5 2 5 ;  I n f a n t s 5  6- chi ld  cus tody a n d  visitation h e a r i n g  
- absence  of f a t h e r  

While the trial court  should ordinarily require the presence of both parents 
a t  a child custody and visitation hearing so tha t  the court  might  better evaluate 
the  character  and fitnessof each parent,  the trial court in this particular case did 
not e r r  in conducting a hearing on a motion to modify a child custody and 
visitation order without the presence of defendant fa ther  where defendant had 
been working in Alaska for several years and his job schedule was the reason for 
hisabsence a t  the  hearing; the child was 14 yearsof age when the order appealed 
from wasentered and nothing in the record suggested tha t  he had any physical or 
mental disability; defendant's present wife and his parents were present a t  the 
hearing; numerous hearings had been conducted with respect to the child's 
custody and visitation since 1973; defendant was represented a t  the hearing by 
the  s ame  attorney who had represented him in this mat ter  since 1974; and the 
attorney had a written power of attorney from defendant which authorized the 
attorney "to guarantee in m y  name and bind me to comply with the orders of the 
court, a s  fully and completely as if I were present in court." 

2. Rules  of Civil P r o c e d u r e  5 7- sufficiency of motion - f a i l u re  to s ta te  r u l e  
n u m b e r  

Defendant's motion for modificationof achild visitation order wassufficient 
to comply with the requirements of G.S. 1A-1, Rule 7(b)(l) ,  and plaintiff was not 
prejudiced by failure of defendant to state the number  of the rule under which he 
was proceeding as  required by Rule 6 of the General Rules of Practice for the 
Superior and District Courts. 

Justice CARLTON dissenting. 

Jutice Husa r s s  joins in the dissent,. 

A P P E A L  by plaintiff from the decision of the Court of Appeals 
a f f i rmingorder  of Gash, J u d g e ,  entered a t  the 11 July 1979 Session 
of RUTHERFORD District Court. 

This appeal is another chapter in the long controversy between 
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the parties relat ing to visitation by their son, John, with defendant, 
his father .  The history of the controversy is summarized as follows: 

On 31  August 1973, Judge  Matheney entered a judgment in an  
action brought  by defendant herein against plaintiff herein seek- 
ing, among other things, custody of John. The court found extensive 
facts including findings tha t  defendant father was living and work- 
ing with his parents  on a dairy f a rm in Rutherford County; tha t  
plaintiff mother was teaching school in Person County and living 
with her mother; that  plaintiff and defendant were fit and suitable 
persons to have custody of John; that  plaintiff's mother and other 
members of her family and defendant's parents  were all of good 
character and would have wholesome influences on John; but that  it 
would be in John's best interests that  his mother be granted pri- 
mary custody. The court provided that  the mother be awarded 
primary custody of the child but  that  the father  be awarded tem- 
porary custody for three months dur ing  the summer.  The judgment 
further  provided that  John might visit with his father every third 
~veekend dur ing  the winter months and with his mother every third 
weekend dur ing  the summer  months. 

On 6 March 1974 plaintiff instituted this action seeking an 
absolute divorce from defendant on the ground of one-year's separa- 
tion. She alleged tha t  the parties were married to each other on 5 
December 1964 and tha t  they had separated on 5 March 1973. She 
also asked for permanent custody of their son, Joseph John Hamlin 
IV, who was born on 15  September 1965. 

Llefendant answered, admitting that  plaintiff was entitled to 
an  absolute divorce, but  counterclaimed with the request that  he be 
awarded permanent custody of John. 

On 1 May 1974, plaintiff was granted an  absolute divorce by 
Judge  Gash. At the 17 June  1974 session of the court,  a hearing was 
held on plaintiff's motion to modify the custody judgment which 
had been previously entered in the matter  by Judge Matheney. In 
her motion plaintiff sought an  award of full-time custody of John. 
A t  the conclusion of the hearing, Judge  Gash entered an  order 
denying the motion on the ground that  no showing had been made of 
a change in circumstances since the entry of the original judgment. 
In the same order ,  the judge denied plaintiff's motion for a change 
of venue to Person County, concluding that  the ends of justice would 
not be served by such an  action. Judge  Gash also ordered tha t  a n  
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action which had been previously filed by defendant relating to 
custody be consolidated with the present action. 

On 14 October 1977 the parties filed a document entitled 
"AGREEMENT AND STIPULATION TO AMENDMENT O F  
JUDGMENT".  The document recites tha t  in the summer  of 1975 
defendant took John to Alaska where defendant was then living; 
t ha t  defendant did not give plaintiff any notice tha t  he was taking 
John outside of the State  of North Carolina; and tha t  defendant had 
been indicted in Person County for violating the provisions of G.S. 5 
14-320.1. The parties then agreed tha t  neither of them would there- 
af ter  take John outsideof North Carolina without the consent of the 
other or  without permission of the court. 

A t  the 26 June  1978 session of the court, Judge  Gash conducted 
a hearing on motions by each party that  Judge  Matheney's judg- 
ment  be modified. Plaintiff asked tha t  the judgment be modified so 
as  to forbid defendant from taking John out of the state. Defendant 
asked tha t  the judgment be modified so a s  to permit  John to spend 
the summer  months with him in Alaska where defendant, his new 
wife and their children were then residing. On 30 June  1978, follow- 
ing the hearing,  Judge  Gash entered an  order in which he made 
findings of fact and concluded, among other things, that  John 
should be allowed to visit defendant in Alaska for a period not to 
exceed 18  days, including travel time. The order  fur ther  provided 
that  defendant, his present wife and his parents were to execute a 
good and sufficient bond in the amount of $40,000 to assure John's 
return to the custody of plaintiff following the visitation. The par- 
ties were unable to agree  on the form of the bond, and on 15 August 
1978 Judge  Gash entered an  order  specifying its form. Defendant 
gave notice of appeal from the 30 June  1978 order  and the 15  August 
1978 order bu t  failed to perfect the appeal. 

On 29 June  1979 defendant filed a motion asking the court to 
permit  his son, then age 14, to spend four weeksof the summer  with 
defendant and his family in Alaska. On 11 July 1979 Judge  Gash 
conducted a hearing on this motion. Thereafter,  on 13  July 1979, he 
entered an  order  finding facts and concluding, among other things, 
tha t  the best interests of John "would be served by making provi- 
sion for visitation du r ing  the remainder of his minority to and with 
his father". The order  provided tha t  John could visit defendant a t  
his home in Alaska for periods not to exceed 45 days, including 
travel time, and tha t  defendant would pay all costs of travel. The 
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order further  provided that  defendant would post a bond in the 
amount of $40,000 to assure John's return to the custody of plaintiff 
a t  the end of the 45-day periods. Judge  Gash also approved a bond 
tendered by defendant and executed by defendant (by his attorney- 
in-fact), his wife and his parents. Security for the bond was an  
indenture on real estate belonging to defendant's parents located in 
Rutherford County. 

Plaintiff appealed from the 13  July 1979 order. On 2 Sep- 
tember 1980 the Court of Appeals in an  unpublished opinion (48 
N.C. App. 630,269 S.E.2d 327 [1980]) written by Judge  Webb with 
Judge  Hedrick concurring affirmed the order from which plaintiff 
appealed. Judge  Wells dissented and plaintiff appealed to this court 
pursuant to G.S. 5 7A-30(2). 

Robert W .  Wolf and James H. Burzc~ell, Jr., attomeus for plain- 
tiff appellant. 

Harrzrick a d  Hamrick, by J.  Nat Harnrick, fov c l~f~r ldant  
appellee. 

BRITT, Justice. 

Plaintiff contends the following issues a re  presented by this 
appeal: 

1. The Court erred in the proceeding with the hearing 
of the defendant appellee's purported motion in the 
absence of the defendant and in the absence of adequate 
authorization from the defendant appellee for the defend- 
an t  to be bound by the results of such hearings. 

2. The Court erred in proceeding with the hearing on 
the purported motion and notice filed by the defendant 
for that  said purported motion and notice fails to comply 
with the requirements of Rule 7 of the North Carolina 
Rules of Civil Procedure, and also Rule 6 of Oeneral Rules 
of Practice for the Superior Court, supplemental to the 
Rules of Civil Procedure. 

We find no meri t  in either contention. 

[ I ]  Addressing plaintiff's first contention, we note initially that  
G.S. 5 1-11 provides tha t  "[a] par ty  may appear  either in person or 
by attorney in actions or proceedings in which he is represented." In 
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5 Am. J u r .  2d, Appearance, 5 1, we find: 

The t e rm 'appearance' is used particularly to signify or 
designate the overt act  by which one against whom suit 
has been commenced submits  himself to the court's juris- 
diction, although in a broader sense it embraces the act of 
either plaintiff or defendant in coming into court. Gener- 
ally, however, it is used in former sense, . . . . 

The decisions of this court which interpret  the quoted statute 
have dealt generally with the question of representation in court 
proceedings, whether by counsel or  in propv i c~  pe?xnrtr. We have 
held tha t  the r ight  is alternative and that  a party has no right to 
"appear" both by himself and by counsel. S P ~  N ~ i c  H u ~ r o w v  C o u ~ i t y  
i 3 .  Sidhirr8!j,  225 N.C. 679, 36 S.E.2d 242 (1945); McClarnroch P. 

C o l o ~  it11 I w  C o r ) l p t r ) i ~ ,  217 N.C. 106, 6 S.E.2d 850(1940); A b e ? w t h y  
Y. Btoxs, 206 N.C. 370, 173 S .E.  899 (1934). 

Nevertheless, our research fails to disclose, and counsel has 
not cited, any statute, rule of court or  decision which mandates the 
presence of a party to a civil action or  proceeding a t  the trial of, or  a 
hearing in connection with, the action or  proceeding unless the 
party is specifically ordered to appear .  Those who a re  familiar with 
the operation of our courts in North Carolina know tha t  quite 
frequently a par ty  to a civil action or  proceeding does not appear  a t  
the trial or a hearing related to the action or proceeding. A proceed- 
ing involving the custody of a child is in the nature of a civil action. 
SPC G.S. 5 50-13.5 (1976 & Cum. Supp. 1979). 

In the case a t  hand, plaintiff argues that  she was deprived of 
the r ight  to call defendant a s  an adverse witness and cross-examine 
him. If plaintiff desired to call defendant as  a witness she should 
have had a subpoena issued for him or asked for an  order  of the 
court requir ing him to be present. The record does not disclose tha t  
plaintiff advised the court tha t  she wished to call defendant as  a 
witness. In fact,  it appears  in the record that  a t  the 11 July 1979 
hearing "counsel for both parties stipulated that  the evidence had 
not changed from the evidence offered a t  the hearing held on June  
30, 1978, and tha t  the Court should use its recollection of the evi- 
dence then offered, except tha t  dur ing  the proceedings, it was 
stipulated that  the defendant appellee no longer owned a residence 
in the State of Alaska." 

Plaintiff also suggests that  since defendant was not a t  the 
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hearing, he might  not be bound by the action of the court. We reject 
this suggestion for two reasons. 

The first reason is t ha t  the record reveals tha t  Mr. J .  Nat  
Hamrick and his f i rm have represented defendant continuously 
since 1974 when they filed an  answer duly verified by defendant. I t  
is well-settled in North Carolina tha t  counsel employed to conduct 
litigation has complete authority over the action, all that  is incident 
to it, and all other matters  which properly pertain to the action. 
Better Home Furniture Co. z!. Baron, 243 N.C. 502, 91  S.E.2d 236 
(1956); Coker T.  Coke?., 224 N.C. 450,31 S.E.2d 364 (1944); Harring- 
to)? 1 , .  Buchanarz, 222 N.C. 698, 24 S.E.2d 534 (1943). 

The second reason is that  Mr. Hamrick had a written power of 
attorney from defendant providing as follows: 

I hereby nominate J .  NAT HAMRICK my attorney as 
attorney-in-fact for me to execute any and all under- 
takings, bonds, agreements, covenants to judgment and 
any other papers written with regard to the hearing on 
the custody and visitation of my son, Joseph John Hamlin 
IV,  and to guarantee in my name and bind me to comply 
with the orders  of the court, a s  fully and completely as  if I 
were present in court. 

The power of attorney specifically authorizes Mr. Hamrick, 
among other things, "to guarantee in my name and bind me to 
comply with the orders  of the court,  a s  fully and completely as  if I 
were present in court". The authority granted by a power of attor- 
ney will be presumed to continue in the absence of anything show- 
i n g a  revocation of that  authority. See Morris Plan I~~d~tstvicxl  Btxi~k 
r q .  H o w / / ,  200 N.C. 637, 158 S.E. 203 (1931). 

Our decision today should not be interpreted as  a precedent 
that  hearings relating to the custody of children, and their visits 
with their respective parents, should ordinarily be heard when one 
of the parents  is not present, even though the absent parent appears  
through a duly authorized attorney. Except in unusual cases, both 
parents should be present a t  these hearings, to the end tha t  the trial 
judge might better evaluate the character and fitness of each parent. 

In view of the unusual facts in the case sub jildice, we think the 
trial judge was justified in hearing the motion in question without 
the presence of defendant father. John was 14 yearsof age when the 
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order  appealed from was entered; he will be 16 in September of this 
year and nothing in the record suggests that  he has any physical or  
mental disability. The record indicates that  defendant has been 
working in Alaska for several years and that  his job schedule was 
the reason for his absence a t  the hearing. Defendant's present wife 
and his parents, John's grandparents ,  were present a t  the hearing. 
Furthermore,  it appears  tha t  numerous hearings had been con- 
ducted with respect to John's custody and his visits since the f i rs t  
hear ing  in 1973, some of which were attended by defendant. 
Judge  Gash's order  dated 30 June  1978 (also relating to visitation 
privileges) recites tha t  the hearing was conducted a t  that  time 
without defendant being present by agreement of the parties. 

The procedure which was employed by Judge  Gash is accept- 
able when applied to the facts of the present case. However, it would 
be unacceptable if it were applied as  a mat te r  of general practice. 
In those instances where the court is dealing with matters  which 
affect children of tender years or  children with special problems, or  
when compelling circumstances do not otherwise dictate, the pre- 
siding judge should require the presence of both parents  so tha t  the 
court is in the position to gauge what  disposition is in the best 
interest of the child. 

[2] With respect to the second question raised by plaintiff, she 
argues tha t  defendant's "motion7' filed on 29 June  1979 should have 
been dismissed by the trial court for failure to comply with Rule 
7(b)( l)  of our Rules of Civil Procedure and Rule 6 of the General 
Rules of Practice for the Superior and District Courts. 

G.S. 5 1A-1, Rule 7(b)(l) provides: 

An application to the court for an  order  shall be by 
motion which, unless made dur ing  a hearing or  trial or a t  
a session a t  which a cause is on the calendar for that  
session, shall be made in writing, shall state the grounds 
therefor, and shall set forth the relief or  order  sought. 
The requirement of wri t ing is fulfilled if the motion is 
stated in a written notice of the hearing of the motion. 

Rule 6 of the General Rules of Practice provides in pertinent 
pa r t  t ha t  "[all1 motions, wri t ten or  oral, shall s tate  the rule number 
or  numbers under which the movant is proceeding. (See Rule 7 of 
Rules of Civil Procedure.)" 
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While defendant's motion is inartfully drawn,  we agree with 
the Court of Appeals that  i t  is clear from reading the motion that  
defendant was asking the court to modify its previous order  with 
respect to John visiting his father during the summer. He gave as 
his reason a change in circumstances in that  defendant had moved 
to and was working in Alaska. Defendant alleged tha t  he had 
supported John continuously since the parties separated; that  plain- 
tiff not only did not want  defendant to see his son but  she would not 
allow John to talk with him on the telephone without her being 
present. 

As to plaintiff's a rgument  tha t  defendant did not comply with 
Rule 6 of the General Rules of Practice in tha t  he did not state the 
number of the Rule of Civil Procedure under which he was proceed- 
ing, we can perceive no prejudice plaintiff suffered by this omission. 
See City of Durham v. Lyckan Development Corp., 26 N.C. App. 210, 
215 S.E.2d 814, cert. denied, 288 N.C. 239, 217 S.E.2d 678 (1975). 
The philosophy of the General Rules of Practice for the Superior 
and District Courts is stated in Rule 1 thusly: "They (the Rules) shall 
a t  all times be construed and enforced in such manner as  to avoid 
technical delay and to permit  just and prompt consideration and 
determination of all the business before them.'' 

Since the written motion filed by defendant fully informed 
plaintiff of the relief he was seeking and his reasons therefor, we 
hold tha t  the trial court did not e r r  in denying plaintiff's motion to 
dismiss defendant's motion for failure to comply with the rules of 
court. 

We can appreciate the substantial responsibility placed on 
district court judges in providing for custody of children. G.S. 5 
50-13.2(c) clearly authorizes the court to enter  an  order providing 
for the child to be taken outside of the state; however, if the order 
contemplates the re turn  of the child to this state, the judge may 
require the person having custody out of this state to give bond or  
other security conditioned upon the return of the child to this state 
in accordance with the order  of the court. Judge  Gash exercised his 
option under this statute. 

Since the t r ial  judge has the opportunity to see and hear the 
parties and the witnesses, he is vested with broad discretion in cases 
involving custody of children. E.g., Blackley v. Blackley, 285 N.C. 
358, 204 S.E.2d 678 (1974); see also Paschall v. Paschall, 21 N.C. 
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App. 120, 203 S.E.2d 337 (1974); It1 Rc C'crstod!i qf Strr )1c.i1. 10 N.C. 
App. 545,179 S.E.2d 844 (1971). We perceive no abuse of discretion 
in this case. Unless the contrary appears ,  i t  is presumed tha t  judi- 
cial acts  and duties have been duly and regularly performed. Lovett 
I ? .  Stone, 239 N.C. 206, 79 S.E.2d 479 (1954); Henderson County zq. 
Johnson, 230 N.C. 723,55  S.E.2d 502 (1949). 

Fo r  the reasons stated, the decision of the Court of Appeals 
affirming the order appealed from is 

Affirmed. 

Justice CARLTON dissenting. 

I respectfully dissent from the majority opinion because I 
think it reaches an  incorrect result and,  in so doing, creates a 
dangerous precedent in the child custody law of North Carolina. 
While representation by proxy may be the norm in other civil cases, 
it should be the exception in child custody actions. I want  to dissoci- 
ate  myself completely from new law which will allow lawyers to 
obtain powers of attorney from e r r an t  parents involved in child 
custody litigation and shuffle off to court for a hearing in which the 
trial judge will have no opportunity to question and view the de- 
meanor of both parents when deciding the child's fate. 

The majority determines that ,  under the facts of this case, 
representation by proxy is acceptable. The majority f i rs t  applies 
the most elementary rules of civil procedure to child custody litiga- 
tion and concludes tha t  "[tlhose who are  familiar with the operation 
of our courts in North Carolina know that  quite frequently a party 
to our civil action or  proceeding does not appear  a t  the trial . . . .)' 
Part ies  may "quite frequently" fail to appear  in ordinary civil liti- 
gation, but  I think it unheard of in child custody suits. The majority 
does, however, recognize tha t  the child custody suit is an exception 
to the "general rule" that  no personal appearance is required: 

In those instances where the court is dealing with mat- 
ters  which affect children of tender years or  children 
with special problems, or  when compelling circumstan- 
ces do not otherwise dictate, the presiding judge should 
require the presence of both parents so that  the court is in 
the position to gauge what  disposition is in the best inter- 
est of the child. 

I agree with this statement but  do not believe it goes f a r  enough. In 
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my opinion, the presence of both parents is almost always necessary 
for the court to be in "the position to gauge what  disposition is in the 
best interest of the child," and,  like the majority, I would require a 
showing of compelling circumstances before allowing a parent to 
make an  appearance by proxy. My disagreement with the majority 
is what  constitutes "compelling circumstances." In finding that  the 
circumstances of this case justify the physical absence of the father, 
the majority has, I fear,  created a dangerous precedent. 

The facts of this case demonstrate my point. While the record 
discloses t ha t  John is neither a child of tender years nor one with 
special problems, it also discloses facts which, I contend, show that  
the presence of the father was necessary to determine what  disposi- 
tion was in the child's best interests. The father  has not personally 
appeared before the district court since a t  least 1974, some five 
years before the 1979 custody hearing. Since his last appearance, 
the father has remarried,  fathered a child, and moved to Alaska, fa r  
from the North Carolina townsof Rutherfordton and Roxboro. John 
has seen very little of his father  dur ing  that  period. In the summer  
of 1975, the defendant took John to Alaska without the plaintiff- 
mother's knowledge or permission and,  while the child was in 
Alaska, attempted to withdraw him from his Person County school 
and enroll him in Alaska's correspondence study program. Addi- 
tionally, in June  of 1978 John wrote a letter to Judge  Gash, the 
presiding judge over both the 1978 and 1979 custody hearings, 
informing the judge of John's desire not to go to Alaska. John stated 
tha t  "I want  to see my father  but  not in Alaska" (emphasis in 
original). Given these factors and the great  distance which the child 
will have to travel to see his father ,  the father's physical presence a t  
the hearing was crucial to a determination of the child's best inter- 
ests. Without his presence, the district court could not make a 
reliable assessment of the child's best interests. 

This case does not present "compelling circumstances" which 
would excuse the father's absence. Inconvenienc'e, no matter how 
great ,  should rarely rise to the level of "compelling circumstances." 
If the father were ill or otherwise unable to travel, I would be more 
inclined to excuse his absence. Moreover, if the mat te r  to be consid- 
ered a t  the hearing was a minor change in visitation rights, his 
absence would be more readily excused. However, the "visitation 
period" of over six weeks in the case sub judice amounted to an 
award of temporary custody and was nothing less than a major 
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change for the child and the parents. lJnder such circumstances, 
the presence of both parents  should be required, and my review of 
the record discloses no compelling reason to excuse him from ap- 
pearing. 

I also disagree with the majority's holding that  plaintiff need 
not be concerned tha t  defendant may not be bound by action of the 
court because his attorney has a power of attorney in hand. I think 
plaintiff has every r ight  to be concerned about this paternal repre- 
sentation by proxy. There is nothing to prevent defendant from 
revoking the power of attorney a t  any time. Moreover, those famil- 
iar  with child custody litigation know tha t  such a document would 
provide little comfort or  assistance to plaintiff should defendant 
elect to disobey the court order  and keep the child with him in 
Alaska. Should tha t  happen, even with the posted bond and new 
uniform laws on child custody adopted by an  increasing number of 
states, the burden on plaintiff in seeking the child's return would be 
enormous. While this burden on plaintiff would be no less had de- 
fendant  personally appeared and prevailed on his claim, the risk of 
such a consequence is an  additional reason why the trial court 
should have required defendant's presence so tha t  he could be 
questioned and his demeanor observed. 

I think our statutes pertaining to custody require the presence 
of both parents  a t  all hearings on custody or  visitation. G.S. 50-13.2 
(a)  (Cum. Supp. 1979) first provides tha t  child custody orders shall 
be based on tha t  which will "best promote the interest and welfare 
of the child." This is the "polar s ta r  by which the discretion of the 
courts is to be guided." I n  re Lewis, 88 N.C.  31, 34 (1883); accord, 
Hinkle r q .  Hinkle, 266 N.C. 189,146 S.E. 2d 73 (1966); 3 R. Lee, N.C. 
Farnily Law § 224, a t  21 (3d ed. 1963). I submit that  i t  is virtually 
impossible for a trial judge to make this determination as between 
competing parents  without the presence of both parents. Determi- 
nation of child custody and visitation r ights  is one of the most 
difficult tasks faced by a trial judge under the best of circumstan- 
ces. What is in a child's best "interest and welfare" involves many 
factors. A few, such a s  adequacy of room and board, a re  capable of 
mechanical determination. Most, such a s  determination of a par- 
ent's at t i tude and demeanor, a r e  intangible and capable of deter- 
mination by the trial judge only with the closest possible observa- 
tion of the parties and the child. Clearly, such determinations 
cannot be made  by the trial c ~ u r t  when one of the parents  is not in 
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court. I think i t  a clear abuse of discretion for a trial court to take an 
action such a s  tha t  disclosed by this record without the parent  in 
court. The majority finds some consolation in the failure of the 
mother to subpoena the father in this case. The grave decision of 
child custody should not, in my opinion, be so seriously affected by 
procedural niceties. 

Additionally, the record indicates that  plaintiff may not have 
had an  opportunity to subpoena defendant. Defendant's notice of 
motion of 29 June  1979 stated tha t  defendant would appear a t  the 
hearing. Although the record does not disclose when plaintiff 
learned tha t  defendant would not appear ,  the power of attorney was 
not filed with the court until 4 p.m. on 11 July 1979, the day of the 
hearing. 

Finally, I would find tha t  the trial court has flagrantly vio- 
lated another portion of G.S. 50-13.2(a). That  portion of the statute 
provides, " ~ n  order awardingcustody must  contain findings of fact 
which support the determination by the judge of the best interest of 
the child." There is not the first finding of fact in the order of 11 July 
1979 to support the conclusion that  "the best interests of the child 
would be served by making provision for visitation during the 
remainder of his minority to and with his father." While the statute 
refers to a custody order and we are  here concerned with a visita- 
tion order, the r ight  to visitation for a six-week period is tanta- 
mount to temporary custody and the statute is clearly applicable. 

I ,  of course, do not know what  is in the "best interest and 
welfare" of this child. The trial court is in a fa r  superior position to 
make such a determination because it can personally observe the 
witnesses and the parties. Here, I simply feel that  the trial court 
abused its discretion in proceeding without the father and erred in 
failing to make the required findings of fact. 

The necessity for the findings of fact and the presence of both 
parents for observation in determining what  is in "the best interest 
and welfare" of the child is dramatized by reviewing some facts 
disclosed by the record: 

- In the original custody order  of 31 August 1973 the 
trial court found that  while there was testimony about 
the "qualifications" of the paternal grandmother, there 
was "very little concerning the father's fitness and 
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qualifications." 

- That ,  in spite of the liberal visitation privileges 
granted defendant in the 31  August 1973 order ,  from 
tha t  da te  until 26 June  1974, visits took place only for 
seven days in December of 1973 and one day in March 
of 1974. 

- That  defendant, in June  1975, removed the child from 
the state dur ing  his summer  visit and took him to 
Alaska without notice to the mother and was subse- 
quently indicted for violation of G.S. 14-322.1 by a 
grand jury in Person County. 

- That  dur ing  the time the child was in Alaska, defend- 
an t  attempted to withdraw his son from the North 
Carolina school system and enroll him in a correspond- 
ence school in Alaska. 

In light of these earl ier  findings tr )ld the complete lack of any 
findings in the 11 July 1979 order to support the conclusion reached, 
I find serious error .  

For  the reasons stated, I vote to reverse the Court of Appeals. 

Justice HUSKINS joins in this dissent. 

S T A T E  O F  NORTH CAROLINA v. WILLIAM E D W A R D  H A M L E T T E  

No. 3 

(F i led  7 April  1!181) 

1. C r i m i n a l  L a w  5 '78.4- vic t im 's  s t a t e m e n t s  to pol ice  - admiss ib l i ty  a s  r e s  
g e s t a e  

In a f i r s t d e g r e e  m u r d e r  prosecution the t r ia l  cour t  did n o t e r r  in permi t t ing  
t\vo police officers to relate the  \.ictini's s ta tements  m a d e  to them lvithin th ree  to 
thir teen minutes  of the  shooting sincc the  victim. \\.hen he matie the s ta tements .  
w a s  suf fe r ing  f rom three  gunshot  \vounds, was bleeding f rom t h e  mouth and  
chcst .  \vas a t  t h e  c r i m e  scpnc, a n d  a t  the  t ime  of the  second s ta tement  \vas being 
prepared  by ambulance  a t t e n d a n t s  for the t r ip  to t h e  hospital: such cit.cumstan- 
ces suppor ted  the t rus twor th iness  of the stareruents m a d e  \vhile the  victim \\.a:: 
un t i r r  t h e  immedia te  influence of the act: and  the  s ta tements  did not in a n y  \vay 
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lose their  spontaneous character  because they were in response to questions such 
as: "What is ~vrong?"  "Who shot you?" "Ho~v  did they leave?" 

2. Homicide 3 16- dying declarations - requirements for admissiblity 
Dying declarations by the person whose death is a t  issue are  admissible in 

N.  C.  provided that ,  a t  the t ime they were made, the declarant was in actual 
danger  of death: he had full apprehens~on of the danger:  death did in fact ensue; 
and defendant, if llving. would be acompetent witness to testify to the matter.  G.S. 
8-51.1. 

3. Homicide 3 16.1- dyingdeclarations - declarant's full apprehension of his 
danger 

In a prosecution of defendant for first degree murder ,  the trial court properly 
admitted testimony by a police officer about a communication to him by the 
homicide victim approximately thirty minutes after the shooting a t  a time when 
doctors had just finished hooking the victim up to a blood transfusion in prepara- 
tion for surgery for the gunshot wounds, and properly excluded as  a dying 
declaration a statement made by the  victim to a girlfriend four days after the 
shooting a t  a t ime when the circumstances did not indicate tha t  death Lvas 
obviously imminent and there was no indication that  the victim believed he was 
near death: furthermore,  it was impossible for the court on appeal to determine if 
statements made to another of the victim's girlfriends Lvere dying declarations. 

4. Criminal Law 5 35- offense committed by another - evidence improperly 
excluded 

In a prosecution for f irst  degree murder  where defendant contended tha t  it 
was not he but one of the State's ~vitnesses who shot deceased, the trial court erred 
in excluding evidence which pointed directly to the witness as  the guilty party,  
including evidence that  the witness was also arrested and charged with the 
shooting: the victim of the shooting and the witness lvere rivals for the affections 
of a named female; the witness was a t  the house of the woman on the day of the 
shootingand had been there a number  of t imes in the past: on the Monday before 
the shooting on Thursday defendant drove the witness to the woman's house and 
the witness then ran  out of the house with the murder  victim chasing him with 
what appeared to be a shotgun: the ~vi tnesscame back todefendant's house fifteen 
minutes after the shooting in question and five minutes after they had parted 
company and told defendant to keep quiet about the shooting and "he would not 
say anything" and "everything was under control"; and the witness had a t  one 
t ime lied to policeofficers in telling them that  he did not know where the gun used 
in the shooting was located. 

5. Criminal Law 3 135.4- sentencing phase - prior conviction of felony 
In a first  degree murder  case evidence was sufficient for the jury to find in 

the sentencing phase of the tr ial  the aggravating circumstance tha t  defendant 
had been previously convicted of a felony involving the use or threa t  of violence to 
the person, since defendant had testified in the guil t  phase tha t  he had been 
convicted of armed robbery in ITirginia five years prior to the shooting in ques- 
tion, and he fur ther  stated tha t  he had served about two years in Virginia prisons 
and had been on parole about ten months a t  the t ime of the shooting. 
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6 .  Cr imina l  L a w  5 135.4- sen tenc ing  phase  - p r i o r  conviction of felony in- 
volving violence to person 

When the Sta te  establishes tha t  defendant \vas convicted of a felony which 
involved the use or threa t  of violence to the person and the conduct upon \vhich 
this conviction was based occurred prior to the event out of which the capital 
offense arose, the aggravating circumstance listed in G.S. 15A-2000(e)(:i) must be 
submitted to the jury, and there was thus no merit  to defendant's contention tha t  
the  Sta te  must in fact show him to have acted violently in the previous felony 
ra ther  than merely showing a previous felony involving violence. 

7. Cr imina l  L a w  5 135.4- sen tenc ing  phase  - ins t ruct ion  on heinous m u r d e r  
i m p r o p e r  

In a f irst  degree murde r  case the tr ial  court. du r ing  sentencing phase of the 
tr ial ,  e r red  in instructing the jury to consider as  an  aggravating circumstance 
whether the murder  was especially heinous, since the evidence tended to sho\v 
tha t  defendant,  after  r iding around and drinking beer most of the evening, saw 
the victim and shot him three times from behind without any established motive 
and then fled; the  victim lingered for twelve days and then died from the gunshot 
wounds; and this was heinous bu t  notUespeciall) heinous" ~vi th in  the n ~ c a n i n ~  of 
tha t  te rm as used in G.S. 15A-2000(e)(9). 

APPEAL by defendant from Britt, J., 16 June  1980 Criminal 
Session, PERSON Superior Court. 

Upon plea of not guilty, defendant was tried upon a bill of 
indictment charging him with murder  in the first degree of Willard 
Lawrence Bailey. 

On 21 February  1980 in Roxboro, North Carolina, Bailey was 
shot three times as  he talked on a public telephone in the parking lot 
of a store known as Convenience Corner. Pricilla Betterton, an  
off-duty policewoman, was in her car  in the parking lot, heard the 
shots and  saw Bailey run  by her into the Convenience Corner. 
Betterton got out of her  car  as  Bailey emerged from the store. Over 
objection, a t  trial,  Betterton was allowed to testify tha t  Bailey told 
her William Hamlette shot him and that  Hamlette left with E a r l  
Torain. Similar statements made to another officer a few minutes 
later were also admitted in evidence over defendant's objection. 

Bailey was taken to Person Memorial Hospital for emergency 
surgery.  He was moved to N.  C. Memorial Hospital in Chapel Hill 
on 25 February  1980. Bailey lingered twelve days after the shooting 
and died. The trial court admitted several statements made by 
Bailey to others dur ing  his hospitalization which identified defend- 
ant  a s  his assailant. 

E a r l  Torain testified for the Sta te  and identified defendant as  
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the perpetrator  of the cr ime and described how the shooting took 
place. Defendant denied shooting Bailey and asserted Torain shot 
him. 

The  jury found defendant guiltyof first degree murder.  In the 
sentencing phase, the jury found two aggravating circumstances: 
(1) defendant had been previously convicted of a felony involving 
the threa t  or  use of violence to the person and (2) the murder was 
especially heinous. The jury found no mitigating circumstances 
and recommended a penalty of death. Judgment  was entered upon 
the jury recommendation and defendant appealed. 

Ruf irs  L. Edwlisten,  A t torney  General ,  b y  Thonlas  F. Mqf f i t t ,  
Ass i s tan t  A t torney  General ,  f o r  the State.  

Jarnets E. Rcc msey  a  ncl M a r k  G a l l o ~ r ~ n y ,  attorneys for  deferzcla nt 
appellatit.  

HUSKINS, Justice. 

Defendant assigns three errors  to the guilt  determination 
phase and eight e r rors  to the sentence determination phase of the 
trial. We shall address all errors  in the guilt phase. In view of our 
disposition in that  phase requiring a new trial,  we discuss only two 
of the errors  assigned in the sentencing phase. 

Gir ilt Phase  

[I] In his first assignment of error ,  defendant contends the trial 
court erred in permitting police officers Pricilla Betterton and 
Steve Clayton to relate the victim's statements made to them within 
three to thirteen minutes of the shooting. Defendant argues the 
statements lacked the necessary spontaneity to qualify as  par t  of 
the res p s t a e .  We disagree and uphold the trial court's admission of 
the spontaneous utterances as  par t  of the res gestae. 

At  approximately 11 p.m. on the night of 21 February  1980, 
Betterton was sitting in her car  in the Convenience Corner parking 
lot. She was off duty but  in uniform. She heard four to six gunshots 
and saw Bailey run by her car  into the convenience store and say 
something to the attendant. The at tendant  picked up  the phone and 
appeared to make a phone call. Before the at tendant  replaced the 
receiver, Bailey came back outside. Betterton approached him and 
saw he had been shot. Blood was coming from his mouth and the 
front of his shir t .  She first asked him to sit  down and he did. She  
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asked him was was wrong and who shot him. He replied. "William 
Hamlette." This  occurred within three minutes af ter  the gunshots 
were fired. She  broke off the conversation and went into the store to 
ascertain if an  ambulance and the police had been called. She 
picked up  a brown paper bag  upon which to make notes and 
returned to Bailey. No more than one minute had passed. She asked 
him a second time who shot him and he again responded, "William 
Hamlette." She  asked how he left and Bailey said he left with Ea r l  
Torain in a 1965 Mercury. She  asked if they had an  argument  and 
Bailey responded that  he was hurt ing and ~vanted  an  ambulance. 

Within two minutes ttn ambulance and Officer Clayton arrived. 
This was ten minutes af ter  the shots were fired. Clayton received 
the call on the shooting a t  11:03 and arrived on the scene a t  11:08. He 
talked with Betterton for two minutes and then talked to Bailey as 
the ambulance at tendants  prepared him for the t r ip  to the hospital. 
Clayton observed blood running out of his mouth and a bloodstain 
on his shir t .  In response to Clayton's questions, Bailey stated he had 
been shot by William Hamlette; E a r l  Torain was with Hamlette; 
Hamlette and Torain left in a 1965 Mercury headed north toward 
South Boston; the shooting had occurred a t  the telephone booth, and 
"he could see the people when the shooting occurred." 

The tr ial  court conducted voiv c l iw  examinations of both Bet- 
terton and Clayton and concluded statements made to them by 
Bailey were admissible under the w s  c y s t i r c  rule. Defendant argues 
the s tatements  were hearsay narratives of the shooting, a prior 
event, and were not made contemporaneously with the event or 
with enough spontaneity to qualify as  admissible w s  g ~ t r x c  state- 
ments. 

Statements  a re  admissible a s  spontaneous utterances when 
made by a participant or bystander in response to a s tar t l ing or 
unusual incident whereby the declarant is without opportunity to 
reflect or  fabricate. S t n t ~  /: B o w d c ~ .  290 N.C. 702,228 S.E.2d 414 
(1976); soo g ~ ) 1 ~ ) . n l l ! j .  1 Stansbury's N .  C. Evidence 5 164 (Brandis  
rev. 1973); McCormick on Evidence $ 297 (1972). "[Sluch state- 
ments derive their reliability from their spontaneity when (1) there 
has been no sufficient opportunity to plan false or  misleading state- 
ments, (2) they a re  impressions of immediate events and (3) they are  
uttered while the mind is under the influence of the activity of the 
surroundings." Strrtr I > .  Dock, 285 N.C. 209, 214, 203 S.E.2d 830, 
833-34 (1974): scrJ nlso Stn tc  Y. J o l l n s o ~ ,  294 N.C. 288,239 S.E.2d 829 
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(1978); State P. Co.c, 271 N.C. 579, 157 S.E.2d 142 (1967). I t  is this 
spoil t(o~~it! j  and not being prrrt of the incident which makes it 
relevant evidence. For  example, where the utterance is made by an  
observer and not a participant,  the statement may be admissible. 
Sot, P.!]., Strrtr i ' .  Fc~aqtr ~ r s ,  272 N.C. 246, 158 S.E.2d 89 (1967). Also, 
statements made after and therefore not par t  of the event a re  
admissible if they are  spontaneous utterances. SW, C J . ~ . ,  S t u f ~  I + .  

Spic'c'!~, 151 N . C .  676, 65 S .E .  995 (1909); Annot., 4 A.L.R.3d 149 
(1965). 

In the instant case, only three minutes passed between the 
witness Betterton's hearing of the shots and Bailey's statement that  
defendant shot him. Within thirteen minutes after the shooting, 
Bailey told Clayton that  defendant had shot him. When he made 
these statements, he was suffering from three gunshot wounds, was 
bleeding from the mouth and chest, was a t  the cr ime scene and, a t  
the time of the second statement, was being prepared by ambulance 
attendants for the t r ip  to the hospital. These circumstances support 
the trustworthiness of these statements made while the victim was 
under the immediate influence of the act. The statements a re  admis- 
sible spontaneous utterances. 

The statements do not in any way lose their spontaneous char- 
acter because they were in response to questions such as: "What is 
wrong?" "Who shot you?" "How did they leave?" Src, e.g., Statc 1.. 

Jol~iisoir, .s~cp)~c ("Who shot you?"); S t n t ~  1.. Colrsi)?, 291 N.C. 413, 230 
S.E.2d 518 (1976) ("What happened?"). This was not a situation 
wherein the declarant had time to reflect and fabricate untruthful 
answers. Rather, the responses were excited reactions to a s tar t l ing 
event. 

In his second assignment of error ,  defendant argues the trial 
court erred in admittingcertain hearsay testimony to the effect that  
the victim identified defendant as  the man who shot him. This 
questioned testimony was admitted into evidence a s  dying declara- 
tions of the victim. 

Under the dying declaration hearsay exception, the State  
sought to offer the testimony of three witnesses tha t  the victim 
identified defendant as  the person who shot him. The testimony of 
Linda Walton to this effect was excluded while that  of Debbie Moss 
and police officer Melvin Ashley was admitted. 

[2] Dying declarations by the person whose death is a t  issue have 
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long been admissible in North Carolina provided: (1) a t  the time 
they were made the declarant  was in actual danger  of death; (2) he 
had full apprehension of the danger;  (3 )  death did in fact ensue; and 
(4)  defendant,  if living, would be a competent witness to testify to 
the matter .  Sttrtc 1.. Stoc~r~us, 295 N.C. 21, 28, 243 S.E.2d 771, 776 
(1978); Sttrtc 1 . .  ( ' r ~ ) ~ p ,  277 N.C. 573, 178 S.E.2d 366 (1971); Sttrtt~ 1 ' .  

Poll, 8 N.C. 442. 9 Am. Dec. 655 (1821); scc'p,~tc,,~tll!/ 1 Stansbury's 
N .  C. Evidence § 146 (Brandis  rev. 1973). The  General Assembly 
codified the essentials of these requirements  in G.S. 8-51.1 which 
reads: 

The  dying declarations of a deceased person regarding 
the cause or  circumstances of his'death shall be admissi- 
ble in evidence in all civil and criminal trials and other 
proceedings before courts,  administrative agencies and 
other t r ibunals  to the same extent  and for the same pur- 
poses t ha t  they might  have been admissible had the 
deceased survived and been sworn as a witness in the 
proceedings, subject to proof that:  

(1) A t  the time of the making  of such declaration the 
deceased was conscious of approaching death and 
believed there was no hope of recovery; 

(2)  Such declaration was voluntarily made. 

The  party seeking admission of the out-of-court statement need not 
show tha t  the declarant  stated he had given up  all hope of living or 
considered himself to be in the throes of death.  All t ha t  must  be 
shorvn is tha t  the declarant believes he is going to die. Sttrtc 1.. 

S t c t~~~cs ,  s e r p t ~ r :  Stcctr~ I*. I,cste)., 294 N.C. 4!20, 240 S.E.2d 391 (1978). 
This belief is best shown by hisexpress communication to this effect. 
Sttrtc~ 1 % .  I,cstcr, scrprc~. However, it is not necessary tha t  declarant  
personally express his belief tha t  he has no chance of recovery. This 
may be shown by the circumstances. Stoic, I*. R/wcc*rc, 263 N.C. 327, 
139 S.E.2d 609(1965); Sttrtc I*. F t v / / k l i i~ ,  192 N.C. 723, 135 S .E.  859 
(1926). The rationale behind this exception to the hearsay rule is the 
general trustworthiness of statements made under such circum- 
stances. The  ordinary motives for falsehood a r e  absent and there 
a r e  powerful considerations which would impel the dying declar- 
a n t  to speak the t ru th ,  perhaps more so than does a solemn oath in 
court.  Stcctc 1%. Stcwets, strprtr; Stccto I * .  I,estr~r., strptstr. The admissibil- 
ity of these declarations is a decision for the trial judge, and appel- 
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late review is iimited to the narrow question of whether there is any 
evidence tending coshow the prerequisites of admissibility. State r. 
S fr i>r)rs ,  s u p r a ,  295 N.C. a t  28-29,243 S.E.2d a t  776; see also S ta te  r. 
Boicdrir, 290 N.C. 702, 228 S.E.2d 414 (1976). With these rules of 
evidence in mind, we turn  to the hearsay testimony of the three 
lvitnesses which the State sought to offer as dying declarations. 

[3] The only question as to admissibility in all three situations is 
whether the declarant had full apprehension of his danger.  Clearly, 
the other prerequisites to competency contained in G.S. 8-51.1 and 
our case law were met. Fo r  example, defendant does not contest the 
competency of the declarant to testify had he lived nor the fact that  
death was impending even though the declarant lingered twelve 
days before finally dying. We address the declarations in the order  
in which the declarant made them in the last days of his life. 

Melvin Ashley, a police officer, was called as  a defense witness. 
Upon cross-examination, Ashley testified about a communication 
to him by Bailey a t  the Person County Hospital approximately thirty 
minutes after the shooting. Doctors had just finished hooking Bailey 
up to a blood transfusion. He was prepared for surgery for three 
gunshot wounds which had caused substantial pain and hemorrhag- 
ing in the upper body and mouth. No one told Bailey he was dying 
and Bailey did not indicate he had such a belief. At  this point, 
Ashley asked Bailey who shot him and Bailey identified defendant 
as the man \vho shot him. The trial court conducted a i v i r  dire and 
concluded the statement was admissible as a dyingdeclaration. The 
evidence supports the ruling of the trial court. The wounds, the time 
and the surroundings were such that  a man could justifiably believe 
his death was imminent and believe he had no hope of recovery. The 
fact that  Bailey lingered for several days does not render this 
statement inadmissible. In Stccte r 3 .  F m r t k l  irt, 192 N.C. 723,135 S.E. 
859 ( l926),  this Court upheld the admission, as  a dying declaration, 
of a statement made under similar circumstances. In the Fratrkliil 
case, "at the time deceased made the declarations offered as evi- 
dence, he had been shot in the abdomen and was suffering intense 
pain. One of the declarations was made to a neighbor who came to 
his home immediately upon learning that  deceased had been shot; 
another was made to the physician and surgeon a t  the hospital to 
which deceased was taken for an  operation, and just before the 
operation was performed; and the other was made to a brother of 
deceased, on Monday morning after deceased had been fatally 
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wounded on the preceding Sunday afternoon." 192 N.C. a t  724.135 
S.E. a t  860. The declarant's statements were admitted as  dying 
declarations even though the declarant did not die for three days. 
The statement  to Ashley in the present case is no different from the 
admitted statement in the Fm)/kliri case to the hospital physician 
just af ter  the shooting and just before an operation was performed. 
T h e  statement may also have been adrnissible as a spontaneous 
utterance in view of the circumstances and the short time lapse 
from the actual shooting to the time the statement was made. With- 
i n  the thir ty minutes, declarant could hardly have fabricated the 
identity of his assailant. SccSftrtc 1 ' .  Co~rsiu, suj)i.tr;Sttrtc' r. Boicdcri, 
* S / ( ~ ~ / ' / l .  

The next statement the State sought to offer as  a dyingdeclara- 
tion was made by Bailey to a girlfriend, Linda Walton, a t  11:30 on 
the morning of Bailey's first full day in N.  C. Memorial Hospital in 
Chapel Hill. This was Tuesday, 26 February  1980, four days after 
the shooting. At this time, Bailey was on a respirator and receiving 
intervenous transfusions. He had a urine bag. A tube ran  from his 
nose into his stomach. He could not talk but  did communicate by 
writing, which he was allowed to do a t  hisown insistence. He wrote, 
"I came here last night." Walton acknowledged tha t  she knew this. 
Bailey then wrote the name "William Hamlette." Walton asked if 
Hamlet te  was the one who shot him and he nodded his head yes. H e  
then held up three fingers and wrote, "He shot me three times from 
behind." Walton testified on c.oi,.dit.c~cross-examination about Bai- 
ley's condition when he made these incriminating declarations as  
follows: 

When I saw him first was on the Tuesday. He could not 
smile or talk because of the respirator in his mouth. I 
thought from his reaction tha t  he was glad to see me. He 
tried to move and speak but  could not. In my opinion he 
could have spoken were it not for the respirator. His 
handwriting was legible even on a paper towel. There 
was nothing wrong with his handwriting, and nothing 
wrong with his looks or  the look in his eye. Nothing 
indicated to me tha t  death was imminent. He did not say 
he thought he was dying. He wrote, "When I get out of 
here, I want  you to pick me up," and I said "okay." 

The  trial court correctly concluded the statements to Linda Walton 
were not admissible as  dying declarations. There is no indication 
Bailey believed he was near death. Nor do the circumstances sur- 
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rounding this statement indicate death was obviously imminent. 
The statements would, however, be admissible to corroborate Bai- 
ley's dying declarations or  spontaneous utterances identifying his 
assailant. State 1 :  Harding,  291 N.C. 223,230,230 S.E.2d 397,401 
(1976). 

The final statements the State  sought to offer as  dying decla- 
rations were those made to Debbie Moss, another of Bailey's girl- 
friends. Linda Walton visited Bailey in the hospital only twice 
before he died - the first t ime on Bailey's first day a t  N. C. Memor- 
ial, Tuesday, 26 February  1980, and the second time on Friday,  29 
February 1980. Moss, on the other hand, visited Bailey several 
times dur ing  the twelve days before he died. She visited him a t  both 
Person Memorial Hospital and N. C. Memorial Hospital. I t  is not 
clear from the record exactly how many times or when Bailey told 
her William Hamlette shot him. I t  was clearly more than once and 
the last was within two days of his death. I t  appears  that  one time 
was "when he first got over there" - that  is, when he was trans- 
ferred to N.C. Memorial. He  could not talk but  wrote the initials 
"W. H." which he indicated by nodding his head meant  William 
Hamlette. (Interestingly, a t  no point does Moss's testimony tie up  
Hamlette as the assailant.) A t  the time Bailey made these state- 
ments, he was in the intensive care  unit with "a lot of machines 
hooked up to him." On one visit, Moss told Bailey she was pregnant, 
and he wrote on a piece of paper with a pen, "I don't know yet to have 
it or not." She further  testified that  "during all of the visits in 
Chapel Hill he wrote on my hand once and he wrote on a piece of 
paper once the message tha t  I just testified about." A reasonable 
interpretation of his statement concerning the child, allegedly his 
child, being carr ied by Debbie Moss is that  he was unsure he would 
live to enjoy and support it. 

The trial court concluded these were dyingdeclarations made 
under the apprehension of death. The testimony of Moss in the 
record before us is unclear. We are  unable to determine whether 
these statements were dying declarations. In view of the remand for 
a new trial on another ground,  we will not pass upon the admissibil- 
ity of the declarations to Moss by the victim. Upon retrial of the case 
if Moss is again examined, the t r ial  court must  make a ruling on the 
admissibility of this evidence based upon the rules of evidence set 
forth in this case and in our other decisions. We do, however, note 
that  even if the statements a re  inadmissible as  dying declarations, 
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they may be competent to corroborate the dying declarations and 
spontaneous utterances of the deceased to others. See Stcrtc I $ .  Htr rd- 
ing ,  slkpm. 

[4] Defendant's third and final assignment of e r ror  in the guilt  
phase deals with the exclusion of evidence tha t  the offense was 
committed by another. We hold the evidence was erroneously ex- 
cluded. 

Defendant testified it was not he but  the State's witness E a r l  
Torain who shot the deceased. Defendant testified he was driving 
his ca r  north on U.S. 501 with Torain in the passenger seat and 
Torain directed him to turn  around and enter the Convenience 
Corner parking lot. Defendant did so without any knowledge of 
Torain's intention to shoot someone. Defendant testified Torain 
opened fire on Bailey without any warning. 

Defendant claims evidence excluded by the trial court would 
show Bailey and Torain were rivals for the affections of Debbie 
Moss which would therefore establish a motive for the shooting. The 
excluded evidence is summarized as follows: 

1. Ea r l  Torain was also arrested and charged with the shooting. 

2. E a r l  Torain was a t  the house of Debbie Moss on the day of 
the shooting and had been there a number  of times in the past. He  
came to her  home about twice a week. Moss had been out to eat  with 
Torain once before 21 February  1980 and several times since the 
shooting. 

3. Defendant was allowed to testify that  on the Monday before 
the shooting on Thursday,  he drove E a r l  Torain to Debbie Moss's 
house. The  trial court then excluded testimony that  Torain ran  out 
of the house with Bailey chasing him with what  appeared to be a 
shotgun. 

4. Torain came back to defendant's house fifteen minutes after 
the shooting and five minutes af ter  they had parted company and 
told defendant to keep quiet about the shooting and "he would not 
say anything if I would not say anything" and "everything was 
under control." 

5. Torain had a t  one time lied to police officers in telling them 
he did not know where the gun used in the shooting was located. 
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Defendant maintains this evidence corroborates his version of 
the shooting and establishes a clear motive for Torain to shoot 
Bailey. 

The  State rebuts  defendant's arguments on each evidentiary 
item as follows: 

1. The only reason a warrant  was issued for Torain was 
because he was present a t  the scene with the person who allegedly 
fired the shots. There was no other evidence implicating Torain and 
the charges were, therefore, dropped. 

2. Debbie Moss testified that  E a r l  Torain came to her home to 
visit her mother. 

3. This inquiry was based on the love-triangle theory which 
had already been discredited dur ing  the testimony of Debbie Moss. 
Such evidence was irrelevant. 

4. Torain denied going to defendant's apartment  after the 
shooting and the testimony by defendant as  to what  defendant 
allegedly said a t  the apartment  was self-serving hearsay. 

5. Any error  in excluding testimony by the officer that  Torain 
had not told him about the location of the gun was harmless since 
Torain had already testified he told the officers he did not know 
where the murder  weapon was and later changed his mind and 
brought the weapon to the officers. 

A defendant may introduce evidence tending to show that  
someone other than defendant committed the cr ime charged, but  
such evidence is inadmissible unless i t  points directly to the guilt  of 
the third party. Evidence which does no more than create an  infer- 
ence or conjecture as  to another's guilt  is inadmissible. Stute 1. .  

Sttr u f i c l d ,  292 N.C. 357,233 S.E.2d 574 (1977); Stnte r y .  Jenkins, 292 
N.C. 179, 232 S.E.2d 648 (1977); Stute r q .  Shiu)?, 238 N.C. 535, 78 
S.E.2d 388 (1953); State /: Srrtith, 211 N.C. 93, 189 S.E.  175 (1937). 
"[Tlhe admissibility of another person's guilt  now seems to be gov- 
erned, as  it should be, by the general principle of relevancy under 
which the evidence will be admitted unless in the particular case it 
appears  to have no substantial probative value." 1 Stansbury's N. C. 
Evidence § 93 a t  302-03 (Brandis rev. 1973). 

Here,  the evidence in question pointing to Torain should have 
been admitted. I t  was all relevant as  direct or corroborative evi- 
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dence pointing directly to Torain a s  the guilty party. This evidence 
went beyond inference or  conjecture. Stat(? P. Je)~kir ls ,  slcpra, pro- 
vides a ready contrast to the present case. In J ~ n k i i z s ,  the defendant 
was charged with an armed robbery which occurred on 8 November 
1975. The  prosecuting witness was not permitted to testify tha t  he 
recalled an  earl ier  incident in the spring or  summer  of 1975 involv- 
ing his refusal to sell beer to two intoxicated individuals. The  
defendant contended this was evidence that  other persons might 
have a motive to rob the prosecuting witness. We held there was no 
e r ro r  in the exclusion because the evidence did not point directly to 
another. In the case a t  hand,  the excluded evidence does point 
directly to Torain. I ts  exclusion was er ror  prejudicial to defendant 
which entitles him to a new trial. 

In view of our disposition of matters  in the guilt  phase, we will 
discuss only those assigned er rors  in the sentencing phase which 
may arise upon retrial of the case and which defendant contends a re  
not controlled by our previous decisions on capital sentencing. Srr' 
Statr 1 1 .  Barf ie ld ,  298 N.C. 360,259 S.E.2d 510(1979). c u t .  d m . .  448 
U.S. 907,65 L.Ed.2d 1137,100 S.Ct. 3050 (1980); Stcrtr P. C h ~ r r l l ,  298 
N.C. 86 ,257 S.E.2d 551 (1979), wr t .  drn., 446 U.S. 941,64 L.Ed.2d 
796,100 S.Ct. 2165 (1980); Statr 1 , .  Johnson, 298 N.C. 47,257 S.E.2d 
597 (1979); Statc] 1..  Goodn~rru, 298 N.C. 1, 257 S.E.2d 569 (1979). 

Defendant contends the trial court erred in instructing the 
jury to consider defendant's prior conviction of armed robbery as an 
aggravating circumstance because (1) such instruction was not 
authorized under the facts of the case and (2) such an  instruction 
does not require the jury to consider defendant's past with care and 
deliberation when deciding on punishment. Defendant's argu- 
ments on this aggravating circumstance are  without merit.  

[S] Under  the provisions of G.S. 15A-2OOO(e)(3), the jury may find 
as an aggravating circumstance that  the "defendant had been previ- 
ously convicted of a felony involving the use or  threat  of violence to 
the person." 

This section requires that  there be evidence that  (1) 
defendant had been convicted of a felony, tha t  (2) the 
felony for nvhich he was convicted involved the "use or  
threat  of violence to the person," and that  (3) the conduct 
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upon which this conviction was based was conduct which 
occurred prior to the events out of which the capital 
felony charge arose. If there is no such evidence, it would 
be improper for the court to instruct the jury on this 
subsection. 

 stat^ P. G o o d w a ~ l ,  supra,  298 N.C. a t  22, 257 S.E.2d a t  583. 

There is substantial evidence supporting this aggravating 
circumstance. Defendant testified in the guilt  phase he had been 
convicted of a rmed robbery in Virginia five years prior to the 
shootingof Bailey. He fur ther  stated he had served about two years 
in Virginia prisons and had been on parole about ten months a t  the 
time of the shooting. A r i ~ ~ d  robbery is a felonious cr ime which 
involves "use or  threat of violence to the person." 

[6] Defendant's second argument  attacking an  instruction on this 
aggravating circumstance is tha t  G.S. 15A-2000(e)(3) omits consid- 
eration of the actual nature of defendant's acts and the extent of his 
involvement in the previous felony "involving the use or threat  of 
violence to the person." Defendant contends the State must  in fact 
show him to have acted violently in the previous felony rather than 
merely showing a previous felony involving violence. Defendant 
cites as  examples the conviction of the driver  as  opposed to the 
gunman or the accessory a s  opposed to the principal in felonies 
involving the threat  or  use of violence. The record of this case 
contains no evidence of the extent of defendant's participation or 
involvement in the felonious armed robbery over five years ago in 
Virginia. He contends this deprives him of the r ight  to have the jury 
give careful and deliberate consideration to his past conduct when 
deciding on punishment. Sec  Lockrtt r 9 .  Ohio, 438 U.S. 586,57 L.Ed.  
2d 973,98 S.Ct. 2954 (1978); Gwgg 1 ' .  Georgicr, 428 U.S. l53 ,49  L E d .  
2d 859, 96 S.Ct. 2909 (1976). 

There is no meri t  in these arguments. All the State  need prove 
to have this aggravating circumstance submitted to the jury are  the 
evidentiary matters  explained in Goodiirctit and set forth in the 
statute. When the State establishes that  defendant was (1) con- 
victed of a felony which (2) involved theUuse or  threa t  of violence to 
the person" and (3)  the conduct upon which this conviction was 
based occurred prior to the events out of which the capital offense 
arose, the aggravating circumstance listed in G.S. 15A-2000 (e) (3)  
must be submitted to the jury. State 21. Silhan, 302 N.C. 223, 275 
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S.E.2d 450 (1981). On its face, a rmed  robbery involves the threa t  or  
use of violence to the person. Defendant may, of course, present 
evidence, if he has any, in mitigation of his involvement in the 
previous felony which triggers this aggravating circumstance. 

[7] Defendant also contends the trial court erred in instructing 
the jury to consider a s  an  aggravating circumstance whether the 
murder  was especially heinous. Src  G.S. 15A-2000 (e) (9). Defend- 
an t  argues the cr ime was not especially heinous, and we agree. 

The instruction on "especially heinous" was in conformity with 
definitions and statements of law approved in Stcxtr 1 ' .  GootO)lcrri, 
298 N . C .  1, 25-26, 257 S.E.2d 569, 585 (1979), and Sttrtc I: ,Jo/r~~so)i ,  
2923 N.C.  47, 81-82, 257 S.E.2d 597, 621 (1979). However, it was 
improper to submit  this aggravating circumstance for jury consid- 
eration because the evidence is insufficient to support a finding that  
this was an especially heinous capital felony. In Goodwnrr, we adopt- 
ed the view tha t  this aggravating circumstance does not arise 
unless the murder  is a "conscienceless or  pitiless cr ime which is 
unnecessarily tortuous to the victim." In doing so, we limited the 
application of this circumstance so it would not become "a'catchall' 
provision which can always be employed in cases where there is no 
evidence of other aggravating circumstances." 298 N.C. a t  25,257 
S.E.2d a t  585. 

According to the evidence in the present case, defendant, after 
riding around and drinking beer most of the evening, saw the 
victim and shot him three times from behind without any estab- 
lished motive and then fled. The  victim lingered for twelve days and 
died from the gunshot wounds. This was heinous but not "especially 
heinous" within the meaning of tha t  term as used in the statute. In 
comparison with other capital cases we have decided, it was not 
unnecessarily tortuous or outrageously wanton or  vile. Coilt).trst 
Sttrtc I . .  Goot l ) ) /n ) / ,  s ~ r p m ,  and Stcctc / + .  Johrisoti,  s ~ p : , , ~ .  wiill Stcrtc v. 
O l i ~ ' e r  and  Moore, 302 N.C.  28,274 S.E.2d 183 (1981). This aggra-  
vating circumstance should not have been submitted to the jury. 

For  the errors  noted, defendant is entitled to a 

New trial. 
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STATE O F  NORTH CAROLINA V .  WILLIE DANIEL PILKINGTON 

No. 63 

(Filed 7 April 1981) 

1. Consti tutional L a w  5 28; Cr imina l  L a w  5 86.2- cross-examination of defend-  
a n t  - pr io r  convictions - r e f e rence  to c r imina l  r eco rd  of a n o t h e r  person 

In this prosecution for taking indecent liberties with a child under 16, 
defendant was not denied a fair  tr ial  in violation of due process because the 
prosecutor cross-examined him concerning convictions of driving under the 
influence and reckless driving based upon the record of another person who had 
the same first  and last names a s  defendant where the prosecutor relied upon the 
"indexes to criminal actionsl'which were kept in theofficeof the clerk of superior 
court: the prosecutor did not ac t  in bad faith but had sufficient information upon 
which to base her questions on cross-examination; pursuant to pretrial discovery, 
defendant had notice for a t  least seven weeks prior to the trial tha t  the State had 
criminal records indicating that  a person with the same name as defendant was 
under  a suspended sentence as  a result of a plea of guilty to a charge of reckless 
driving which had been reduced from a n  original charge of driving under the 
~nfluence; and neither defendant nor defense counsel attempted, either prior to o r  
a t  the tr ial ,  to correct the prosecutor's erroneous reliance on the records of 
another person. 

2. C r i m i n a l  L a w  5 86.2- c ros s -examina t ion  of d e f e n d a n t  a b o u t  p r i o r  
convictions 

The Supreme Court will adhere to the existing rule governing cross- 
r x ~ m i n a t i o n  of a defendant as  to prior convictions. 

Justice E X U M  dissenting. 

Justice C .ARI .T~X joins in the dissent. 

ON discretionary review to review the decision of the Court of 
Appeals, reported pursuant to Rule 30(e), affirming defendant's 
conviction before God~clin,  J.. a t  the 11 June  1979 Session of WAKE 
Superior Court and affirming the denial of defendant's motion for 
appropriate relief by McLelland, J., on 9 November 1979. 

Defendant was charged in a bill of indictment, proper in form, 
with taking and attempting to take indecent liberties with a child 
under sixteen. 

A t  trial the State's evidence tended to show: On 8 October 
1978, Roy E .  Provost, aged 11, was fishing a t  a pond near his home. 
He testified that  defendant came and sat  next to him. Defendant 
began talking with the child and a t  one point asked him if he 
wanted to earn  ten dollars by engaging in a homosexual act.  Subse- 
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quent to this conversation, defendant grabbed Provost by the thigh, 
at tempted to touch his private parts ,  and did so a t  least once. When 
he was able to get  away, Provost ran  home. On the way, he saw the 
license plate number of defendant's car  and wrote it down when he 
returned to his home. The child's mother called the police, and,  
after they arrived, he accompanied them to the pond where he 
identified defendant's car.  A policeman testified in corroboration of 
Roy's testimony. Defendant was arrested in the vicinity of the pond. 

Defendant was the sole witness for the defense. He testified 
that  he was visiting his sister who lived near the pond where the 
cr ime allegedly occurred. His sister was not a t  home when he 
arrived so he went to the pond to wait for her. Although he spoke to 
several children a t  the pond, he denied seeing or  talking with Roy. 

The  jury found defendant guilty, and he was sentenced to four 
years in prison. 

After filing a proper notice of appeal, defendant filed a motion 
for appropriate  relief pursuant  to G.S. 15A-1414. By this motion, 
defendant averred, among other things, that  the assistant district 
attorney's inquiry into his alleged prior convictions was improper 
because the assistant district attorney based her questions on a 
criminal record which was not that  of defendant. Judge  McLelland 
denied defendant's motion, and defendant appealed. 

A unanimous panel of the Court of Appeals upheld defendant's 
conviction and the denial of the motion for appropriate relief. The 
court, in an  unpublished opinion by Chief Judge  Morris, held that  
since the assistant district attorney had acted on information and in 
good faith, no er ror  had been committed. We allowed defendant's 
petition for discretionary review on 7 October 1980. 

R/!f/c.s L. Etltn istr~ti, At totxc~y G ~ t i c m l ,  b!/ John R. B. Mntth is, 
Spr~ciol Dol , / ( tyA t to i*~c! /  G P I Z C ~ ~ ,  ( I  i / ( /  R&cc(~ R. R ~ ~ ~ W C ~ I I I I .  Assist- 
(( tit Attot')tc!j Getrct~xl, .for th r  Stcrtc. 

BRANCH, Chief Justice. 

[ I ]  By assignmentsof e r ror  four and five, defendant contends that  
the t r ial  court erred in denying his motion for appropriate relief on 
grounds tha t  he was denied a fair trial arid deprived of his constitu- 
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tional r ight  to due process. Defendant maintains tha t  the trial judge 
erred in permitting the prosecutor to cross-examine him concern- 
ing prior convictions based on an erroneous criminal record. 

The portion of the cross-examination pertinent to the question 
here presented is a s  follows: 

Q. I believe you testified on direct examination that  you 
had lived in both Johnston County and Wake County 
before, is tha t  correct? 

A. Right. 

Q. Okay. Have you ever lived a t  304 Linden Avenue in 
Raleigh? 

A. Where again? 

Q. 304 Linden Avenue in Raleigh? 

A. No. 

Q. Ever  lived a t  814 Wake Forest Road in Raleigh? 

A. No. 

Q. Have you ever lived a t  3714 Old Garner Road? 

A. No. 

Q. Could you tell me the places you have lived in Raleigh? 

A. Dacian Road and Cameron Court Apartments. Then 
Hillsborough and Morgan. 

Q. Okay. Did you ever live a t  324 North Moore Street  in 
Clayton, North Carolina? 

A. Yes, I did. 

Q. And that  is in Johnston County, isn't it? 

A. Right. 

Q. Okay. And I believe that  you testified on direct exam- 
ination that  you had been convicted in Johnston County 
of an offense, is tha t  correct? 

A. Yes. 
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Q. And what  offense was t ha t  offense tha t  you had had 
and convicted? 

A. Detaining an officer in the line of duty. 

Q. Is t ha t  resisting, obstructing and delaying, is t ha t  the 
na ture  of the charge? 

A. Repeat tha t  again. 

Q. Resisting, obstructing and delaying a law enforce- 
ment  officer in the car ry ing  out of his duties,  is tha t  
the charge? 

A. I wouldn't consider it so bu t  I don't know. That  is what  
is on the record. 

Q. When was tha t  conviction, s i r?  

A. I believe it was '74. 

Q. And what ,  if anything,  else besides t ha t  have you been 
convicted of or  pled guilty to? 

A. Nothing other than traffic: violations. 

Q. Okay. Isn't it, isn't it a fact tha t  a t  the present t ime you 
a r e  under  a suspended sentence? 

MR. COOK: Objection. 

COURT: The  objection is sustained. You a r e  to give no 
consideration to an  unanswered question. An 
answer to the question is evidence. 

Q. Mr.  Pilkington, have you ever been convicted of driv- 
ing under the influence? 

A. No. I don't dr ink 

Q. And have you ever been convicted of - 

MR. COOK: Objection. 

COURT: Overruled. 

EXCEPTION.  

DEFENDANT'S  EXCEPTION NO. 8 
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Q. Have you ever been convicted of reckless driving? 

A. No. 

In support of his motion for appropriate relief, defendant of- 
fered evidence tending to show that  the above-quoted cross-examin- 
ation concerning convictions of driving under the influence and 
reckless driving was based upon the record of another person 
named Willie Pilkington and that  du r ing  the cross-examination, 
the prosecutor referred to and appeared to read from a document of 
some kind. 

In opposition to the motion, the State offered the affidavit of 
Linda C. Mobley, the assistant district attorney assigned to the case. 
She averred that  pursuant to a request for voluntary discovery she 
met defendant's attorney, Mr.  Rodney Cook, on 22 March 1979 and 
without any court order orally provided him with information re- 
quested by him. She specifically noted that  she had furnished infor- 
mation indicating that  Willie Pilkington had been convicted of and 
pled guilty to several traffic offenses including a "reckless driving" 
charge which had been reduced from an  original charge of driving 
under the influence. She further  informed defense counsel that  
according to information furnished her, defendant was a t  tha t  time 
under a suspended sentence a s  a result of his plea of guilty to the 
"reckless driving" charge. The affidavit also stated that  prior to 
trial,  and over his counsel's objection, defendant had personally 
talked with her and a t  no time before trial did Mr. Cook or  defend- 
an t  inform the prosecutor tha t  the information furnished was 
incorrect. After t r ial  she and Mr. Cook discussed the accuracy of 
the records, and further  investigation disclosed tha t  defendant and 
the Willie Pilkington charged with drivingunder the influence had 
different birthdays. This information did not appear  on the disposi- 
tion record in the clerk's office but  only appeared on the original 
citations for the traffic offenses. 

Defendant offered no evidence a t  the hearing to refute Ms. 
Mobley's affidavit. 

A t  the conclusion of the hearing, Judge  McLelland found facts 
consistent with those set out above and further  concluded (1) tha t  
the State had "a reasonable basis for believing the charges and 
convictions were in fact those of defendant," (2) that  the questions 
asked on cross-examination were asked in good faith and that  de- 
fendant was not prejudiced by the questions, and (3) that  defendant 
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"received a fair  trial on these matters." The court thereupon denied 
defendant's motion for appropriate relief for a new trial. 

The  rule in this jurisdiction is that,, for purposes of impeach- 
ment, a witness, including a defendant in a criminal case, is subject 
to cross-examination concerning his corivictions of crimes. Statc r'. 
Willitrws, 279 N.C. 663,185 S .E .  2d 174 (1971). Likewise, adefend- 
an t  who elects to testify may be questioned concerning specific acts 
of criminal and degrading conduct. In both instances, the State is 
bound by the witness's answers and may not introduce extrinsic 
evidence to contradict them. Both rules a re  further  subject to the 
proviso tha t  the questions asked by the prosecutor must  be based on 
information and must  be asked in good faith. Sttrtc I , .  McLctrir, 294 
N.C. 623, 242 S .E.  2d 814 (1978). 

In the instant case, defendant does not contend that  the pros- 
ecutor acted in bad faith. Fur thermore ,  it does not appear  that  the 
prosecutor lacked sufficient information upon which to base her 
questions on cross-examination. She initially relied upon the "in- 
dexes to criminal actions" which were records kept in the office of 
the Clerk of Superior Court of Wake County. The reliability of this 
information is attested by the fact that ,  when properly authenti- 
cated, such records a re  admissible a s  evidence of the facts recorded 
\vhich a re  tvithin the scope of the official's authority or  duty. Src~ 1 
Stansbury's North Carolina Evidence 5 153 (Brandis Rev. 1973). 

The crux of defendant's a rgument  is tha t  despite the prosecu- 
tor's good faith, she used the ri~ro)rqrecortls to impeach him and thus 
defendant was denied a fair trial.  In support of this contention, 
defendant relies on Tho)urrs /'. Stcrt~, 59 So. 2d 517 (Fla.,  19521, and 
Pooplo r3. Fish~jold, 189 Misc. 602, 71 N.Y.S. 2d 830 (1947). 

In Tllor)rtrs a private prosecutor questioned the defendant about 
cr imes with which he had no connection. At one point in the cross- 
examination, the prosecutor stated, "I a m  going to read the record," 
and  then proceeded to ask defendant about five separate convic- 
tions. During this examination, defendant's counsel objected and 
suggested that  the private prosecutor might have the wrong record. 
The Florida Supreme Court reversed the conviction citing both 
overzealousness on the par t  of the private prosecutor and the preju- 
dicial nature of the cross-examination. 

In Fislrgold an assistant district attorney cross-examined de- 
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fendant about crimes based on an  erroneous record. The opinion 
indicates tha t  the e r ror  was an "honest" one and based on a similar- 
ity between defendant's fingerprints and the fingerprints of the 
man whose record formed the basis of the cross-examination. Never- 
theless a New York court found that  the conviction was unfairly 
obtained when this e r ror  was combined with others a t  the trial,  and 
the court granted a new trial. 

The instant case is readily distinguishable from the cases cited 
by defendant in tha t  here defendant had notice for a t  least seven 
weeks prior to trial that  the State had access to the criminal records 
involved and would in all probability use those records as the basis 
for impeachment of defendant. Having received this information, 
neither defendant nor defense counsel attempted, either prior to or 
a t  trial, to correct the prosecutor's erroneous reliance on the records. 
A criminal defendant's past record is peculiarly within his own 
knowledge. In light of defendant's failure here to tell the prosecutor 
of her e r ror  once he was armed with knowledge of the erroneous 
records, we do not believe he should now be heard to allege that  the 
use of these records was unfair. Our conclusion in this regard is 
buttressed by a number of federal cases which hold tha t  one who 
has been convicted of a cr ime cannot later obtain relief when he 
knew that  a witness testified falsely and the defendant did nothing 
to demonstrate falsity before or  dur ing  trial. See Annot., Conviction 
on Testimony Known to Prosecution to Be Perjured as Denial of 
Due Process - Federal  Cases, 2 L.Ed. 2d 1575, 1577(1)(b), Waiver 
1958). 

Fur ther ,  the assistant district attorney asked once and only 
once whether defendant had been convicted of driving under the 
influence or  reckless driving. Both questions were answered in the 
negative, and the assistant district attorney pursued the matter  no 
further .  We cannot perceive how prejudicial e r ror  could have 
resulted from this brief and innocuous cross-examination. 

These assignments of e r ror  a re  overruled. 

[2] Finally, defendant contends tha t  we should reconsider and 
revise our rule governing cross-examinations a s  to prior convic- 
tions. We rejected a similar contention in the recent case of Sttrte r. 
Ross, 295 N.C. 488, 246 S.E. 2d 780 (1978). In that  case, Justice 
Moore speaking for the Court stated: 



512 I N  T H E  S U P R E M E  COURT [302 

State v. Pilkington 

This Court has declined similar requests to revise its 
rule regarding impeachment in State 1 3 .  McKetlrla, 289 
N.C.  668, 224 S .E.  2d 537 (1976); State r :  Fostr~., stiprtr; 
and State r.  Mack, 282 N.C. 334,193 S .E.  2d 71 (1972). In 
State v. Foster., supra,  the Court said,  in justification of 
the rule, "The rule is necessary to enable the State  to sift 
the witness and impeach, if it can, the credibility of a 
defendant's self-serving testimony . . . ." Such continued 
support for the rule stems from the recognition tha t  evi- 
dence of a witness's repeated violations of the law is 
relevant to the trustworthiness and credibility to be af- 
forded him by the jury. Lack of trustworthiness may be 
evidenced by a witness's repeated and abiding contempt 
for the laws which he is legally and morally bound to obey 
. . . The  probative value of evidence of prior crimes seems 

all the more relevant in the case of the witness who is also 
a defendant. for he. unlike a witness not on trial. has a 
direct interest in the outcome of the case, and there a re  
therefore more substantial reasons for calling his credi- 
bility into account. 

To be sure,  a defendant with a prior record is put  to a 
di lemma in deciding whether he should testify in his own 
defense. But  the likelihood of undue prejudice accruing 
from the attempted impeachment of his testimony does 
not outweigh the court's substantial interest in arriving 
a t  the t ru th .  Sufficient protection from undue prejudice 
is afforded by the court's instructions limiting considera- 
tion of the evidence of prior offenses to the mat te r  of the 
defendant's credibility as  a witness. Due process does not 
require more. 

I d .  a t  493, 246 S.E. 2d a t  784-85. 

We elect to adhere to the established rule. 

Under the facts and circumstances of this case, we hold that  
defendant received a fair trial,  free from prejudicial error .  

Affirmed. 

Justice EXUM dissenting. 

I respectfully dissent from the majority's decision that  defend- 
ant received a fair trial. In my view he did not. 

Despite the state's admission that  it cross-examined defendant 
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about prior criminal convictions using by mistake someone else's 
police record, the majority concludes this event was "innocuous" 
and one in which the defendant acquiesced. I believe both conclu- 
sions, on this record, to be incorrect. 

The cross-examination a t  issue went as  follows: 

"Q. And what ,  if anything, else besides tha t  have you 
been convicted of or pled guilty to? 

A. Nothing other than traffic violations. 

Q. Okay. Isn't it, isn't i t  a fact t ha t  a t  the present time 
you a re  under a suspended sentence? 

MR. COOK: Objection. 

COURT: The objection is sustained. You are  to give no 
consideration to an unanswered question. An answer to 
the question is evidence. 

Q. Mr.  Pilkington, have you ever been convicted of 
driving under the influence? 

A. No. I don't dr ink.  

Q. And have you ever been convicted of - 

MR. COOK: Objection. 

COURT: Overruled. 

EXCEPTION. 

DEFENDANT'S EXCEPTION NO. 8 

Q. Have you ever been convicted of reckless driving? 

A. No. 

Q. Could I call your attention, please - 

MR. COOK: Objection. 

COURT: The objection is sustained if it is intended to 
challenge the answer that  he has given to you. 

I do not drink a t  all. I a m  single. I have never been 
married.  I a m  not a homosexual. I a m  not a bisexual. I 
have never participated in homosexual conduct. I did not 
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talk with Roy Provost a t  all a t  the lake on October 8,1978. 
I did not even see him there." 

The  prosecutor was reading from a document purporting to be the 
defendant's criminal record. In fact it was someone else's record 
~vhose name was "Willie Pilkington." 

I t  stretches judicial imagination beyond credulity to conclude 
tha t  the cross-examination was "innocuous." The jury's verdict 
depended on whether it believed eleven-year-old Roy Provost or the 
defendant. I t  could not believe one without disbelieving the other. 
The  defense rested entirely on the credibility of defendant who, the 
r x o r d  shows, n7as honorably discharged from the U.S. Army in 
1975 and who had been a t  all times steadily and gainfully ernployed. 
Except  for a conviction for "detaining a police officer in the line of 
duty" for which he was fined $30.00, his record was free from any 
serious blemish. Whatever tactic, therefore, tha t  successfully 
impeached defendant's credibility can hardly, under the circum- 
stances of this case, be called "innocuous." 

In ITt~itcd Sttrtcs i q .  S r ) ) i ~ n s o I o / ,  421 F .  2d 1206 (2d Cir. 1970), 
the Court noted that  "[tlhe accused's credibility was the crucial 
issue in the case." I t ,  therefore, awarded a new trial because the 
prosecutor was permitted to ask defendant on cross-examination 
whether he had been convicted of grand larceny when, in fact, 
defendant had previously pled guilty only to misdemeanor larceny. 
The Court said. id.  a t  1209: 

"Thus, it was crucial to Semensohn that  he appear  to be 
telling the t ru th ,  and the prosecutor's unwarranted as- 
sault upon his credibility clearly tended to undermine his 
only defense, that  he was the innocent victim of the cr im- 
inal enterprise of the Government's witnesses. 

"Under the circumstances we hold that  the conviction 
below must  be reversed." 

I t  is, furthermore, difficult to conceive of a defendant, testifying 
in his own defense, being placed in a more unfair situation than this. 
His position was such tha t  he was penalized more in the eyes of the 
jury for truthfully denying the convictions than if he had lied and 
admit ted them. For with the prosecutor in possession of adocument 
t ha t  purports  to be a defendant's criminal record, a defendant who 
denies convictions apparently recorded on the document is, in the 
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jury's eyes, a l iar .  His credibility is not impeached, it is destroyed. 
If,  as  here, his defense rests upon his credibility as a witness, his 
case is lost. On the other hand had defendant lied and admitted the 
convictions, his credibility before the jury would have been more 
intact. The jury might  have reasoned, and defendant could have 
argued,  that  convictions of driving under the influence and reckless 
driving simply have no bearing on credibility in a case involving 
indecent liberties with a child. 

Thus the procedure as  used here by the state, albeit mistak- 
enly, put  a premium on lying. I t  made a truthful defendant ( ! is -a- r is  
the prior convictions appear  to be a liar in the eyes of the jury. The 
procedure was grossly unfair, prejudicial and,  as  the majority seems 
t~ concede, would ordinarily result in a new trial. 

The majority declines, however, to award a new trial primarily 
upon its conclusion that  defendant somehow acquiesced in being 
cross-examined on the basis of someone else's police record. Simply 
to state the proposition undermines its validity. In a case such as 
this where all dependson whom the jury believes, it is inconceivable 
that  a defendant would knowingly and understandingly acquiesce 
in being cross-examined on the basis of someone else's police record. 

A careful review of the record on appeal satisfies me that  
defendant did not acquiesce in this procedure. In fact, he objected 
twice to the complained of line of questioning only to have his first 
objection sustained and his second, made in ap t  time, overruled. 
Defendant never, prior to or during trial,  saw the document which 
the state thought a t  trial was his police record. In the light most 
favorable to the state the record on appeal shows, a t  most, the fol- 
lowing: On 5 March 1979 defendant, through counsel, filed a writ- 
ten discovery request in which he asked for, among other things, 
'knowledge or memoranda of knowledge in the possession of the 
State  concerning any previous charges against this defendant tha t  
a r e  of the same nature or  very similar nature as  this charge." 
According to the prosecutor's affidavit a t  the hearing on defend- 
ant's motion for appropriate relief, she, after receiving defendant's 
counsel's 5 March letter, discussed orally with defendant's counsel 
defendant's criminal record. She said she informed Mr. Cook that  
'my records indicated that  Willie Pilkington had been convicted or 
pled guilty to several traffic offenses including a 'reckless driving' 
charge which had originally been 'DUI-Second Offense.' I further  
informed Mr. Cook tha t  based on my records it was my belief tha t  
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the defendant was presently under a suspended sentence for his 
plea of guilty to 'reckless driving."' According to her affidavit, 
however, it was not until af ter  t r ial  and "after the defendant had 
taken the s tand and denied these charges" tha t  "Mr. Cook and I  
discussed whether the defendant's record that  I had provided was 
accurate." The state, of course, concedes tha t  the document it used 
a t  trial was not, in fact, the police record of the defendant. 

Defendant, therefore, had only been orally advised by the state 
that  according to its records he had prior traffic convictions which 
included a DUI-Second Offense charge which had been reduced to 
reckless driving. Defendant admitted that  he had "other. . . traffic 
convictions" on his record. Neither defendant, however, nor his 
counsel was ever shown before or  a t  trial the actual document upon 
which the state relied in its cross-examination showing driving- 
under-influence and reckless driving convictions. Defendant, there- 
fore, could not have acquiesced in the use of this document a t  trial. 

I t  is, furthermore,  the use of the document a t  trial which 
constitutes the gravamen of the unfair and prejudicial procedure 
used by the prosecution. Had the prosecution not cross-examined on 
the basis of a document purport ing to be defendant's criminal 
record but ,  without using a document, simply asked defendant 
about the convictions, less damage would have been done. At  least 
defendant's truthful denials would not, have appeared as egre- 
giously false in the eyes of the jury as, in fact, they did. 

I t  was, therefore, the use of a document which purported to be 
but was not defendant's criminal record in connection with the 
cross-examination that  constituted the denial in this case of a fair 
trial. Defendant, not having seen the document, could not have 
known whether it correctly or  incorrectly purported to be his crim- 
inal record. He could not, therefore, have acquiesced in its use. 

My position is supported by the authorites cited and distin- 
guished in the majority opinion. In my view these cases are indistin- 
guishable in principle from the present one. In T h m s  v. State, 59 
So. 2d 517 (Fla. 1952), defendant was awarded a new trial because 
the prosecutor cross-examined him about the convictions of some- 
one else with the same name as  defendant. In People Y. Fishgold ,  189 
Misc. 602,71 N.Y.S. 2d 830(1947), a new trial was awarded because 
the cr iminal  record of someone else was used to impeach a testify- 
ing defendant although the prosecutor was unaware of the error  
and used the record in good faith. In Fishgold  the Court persua- 
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sively noted, 189 Misc. a t  605, 71 N.Y.S. 2d a t  833: 

"While it is unquestionably t rue  tha t  the defendant 
denied the commission of the crimes imputed to him by 
these questions, nevertheless it would be absurd to sup- 
pose for one moment that  the jury believed those denials. 
Every jury knows that  the prosecuting officer occupies 
an  office and possesses powers which enable him to ob- 
tain the criminal record of any individual, whether he be 
a witness or a party. By incorporating the Lukowski 
record into his questions, the District Attorney provided 
an  occasion for the jury's disbelief of the defendant's 
denials - a disbelief which may well have affected the 
result." 

Concluding then, tha t  the cross-examination complained of 
was grossly unfair and prejudicial to defendant and that  he did not 
acquiesce in it, I believe defendant was denied due process of law 
and for that  reason is entitled to a new trial. 

I cast my vote accordingly. 

Justice CARLTON joins in this dissent. 

STATE O F  NORTH CAROLINA v. THEODORE AVERY 

No. 89 

(Filed 7 April 1981) 

1. Consti tutional L a w  § 50- s ix  mon ths  b e t w e e n  a r r e s t  a n d  t r i a l  - no  denia l  of 
speedy t r i a l  

Defendant was not denied his constitutional r ight  to a speedy trial by a six 
month delay between his ar res t  and his tr ial ,  since such lapse of t ime was insuf- 
ficient under  the circumstances of these crimes even to be "presumptively prej- 
udicial" so as  to t r igger  inquiry into other factors; a significant portion of the 
delay was attr ibutable to defendant's motion for change of venue: there was 
nothing in the record to indicate that  defendant requested a speedy trial; and 
defendant did not allege any prejudice resulting from the delay. 

2.  Criminal  L a w  3 91- s ta tu tory  r i g h t  to speedy t r ia l  not  den ied  
Defendant was not denied his statutory r ight  to a speedy tr ial  where his 

indictment occurred on 4 September 1979; tr ial  beganon 28 January  1980, more 
than 120 days later;  on 5 September 1979 defendant moved for change of venue 
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or ,  in the alternative, for a special venire: on 29 October, the nextcriminal session 
of Bertie Superior Court, his motion for special venire was  allowed; tha t  portion 
of t ime between 5 September and 29 October was properly excluded in comput- 
ing the t ime lvithin \vhich defendant's trial should begin; and when the 54 days 
between filing and disposition of defendant's motion was excluded, defendant 
was tried within 120 days after indictment. G.S. 15A-701(b)(l)(d). 

3. Cr imina l  L a w  5 92.3- mult ip le  offenses - t ransact ional  connection - 
jo inder  p r o p e r  

The "transactional connection" required by G.S. 15A-926 for joinder of 
offenses a t  trial existed between the offenses in this case and the State's motion 
for joinder was properly allowed where all the offenses involved related directly 
to defendant's escape from jail and his efforts to avoid recapture: the assault on 
the jailer was the means by which defendant effected his jail break: the larcenyof 
the pistol was to provide defendant with a weapon and thus render his recapture 
more difficult: the larcenyof the pickup truck was to facilitate his flight from jail: 
the murde r  of a police officer was to prevent defendant's recapture:  there was 
thus  a series of acts connected together by their  relation to a single event, 
defendant's escape from jail: and the events g i t i ng  rise to the offenses were not so 
separate in t ime, place and circumstances t ha t  their  joinder was unjust, and tha t  
the murde r  occurred the day follo\ving the assult, jailbreak and larceny \vould 
not al ter  this conclusion. 

4. E s c a p e  5 6; L a r c e n y  5 6.1- va lue  of stolen vehicle - d e f e n d a n t  a s  p r i sone r  - 
admissibil i ty of evidence  

In a prosecution of defendant for felonious larceny of a motor vehicle, 
jailbreak, and other offenses, the jailer could properly testify a s  to the fair  market  
value of his pickup truck which defendant allegedly stole, and the jailer's state- 
ment tha tdefendantwasa  prisoner constituted a statementof physical fact based 
upon the jailer's personal knowledge and did not constitute an  opinion ~vhich  
should have been excluded. 

3. L a r c e n y  8 6.1- absence  of permiss ion to  t a k e  pistol - admissibil i ty of 
testimony 

In a prosecution of defendant for felonious larceny of a f irearm and other 
offenses, there \vas no merit  to defendant's objection to the sheriffs testimony 
tha t  he did not give defendant permission to "take, steal and carry  away. the 
pistol from the county jail," since the prosecutor's question as  to \ ~ h e t h e r  defend- 
a n t  had authority to take the pistol was asked not to p r ~ j u d i c e  the jury but  to 
establish anelement  of an  offense with which defendant\vascharged: moreover, 
the prosecutor's e r ror  in using the word "steal" in his question Lvas harmless 
given the abundance of testimony tha t  the pistol, property of the county. Lvas 
taken without proper authority from the jail. 

6. Homic ide  5 21.7- m u r d e r  of of f icer  - officer 's  w a r r a n t l e s s  e n t r y  into h o m e  
- no  defense  

There was no merit  to defendant's contention that  an  officer's warrantless 
entry into the home of defendant's sister was unlawful and tha t  it therefore 
constituted a complete defense to a charge of homicide since there was no evi- 
dence tha t  defendant shot the officer to death in an  a t tempt  to prevent the officer 
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from entering the dwelling, tha t  defendant a t  any t ime believed himself or other 
occupants of the dwelling to be in danger  of death or g rea t  bodily ha rm,  or tha t  
the officer intended to commit a felony; and there was no evidence of either 
defense of the habitation or defense of self. 

7. Cr imina l  L a w  3 102.7- prosecutor 's  c o m m e n t  on credibi l i ty  of witnesses - 
no  i m p r o p e r  a r g u m e n t  

The prosecutor's a rgument  that ,  if the jury believed defendant, then it would 
have to conclude tha t  other witnesses including the sheriff had lied was not 
inappropriate, since the prosecutor did not call anyone a liar or intimate that  in 
his opinion any witness was a liar. 

Justice M E Y E R ~ ~ ~  not participate in the consideration and decision of this 
case. 

BEFORE J u d g e  Donald  L. S m i t h ,  presiding a t  the 28 January  
1980 Session of BERTIE Superior Court, defendant was found guilty 
by a jury of second degree murder ,  felonious larceny of a firearm, 
felonious larceny of a motor vehicle, jailbreak and misdemeanor 
assault. He was sentenced to life imprisonment on the murder 
conviction, ten yearson the felonious larceny convictions to begin a t  
the expiration of the life sentence, and thirty days on the assault 
conviction to run concurrently with the life sentence.' Defendant 
appeals of r ight  to this Court pursuant  to G.S. 7A-27(a).2 This case 
was docketed and argued as No. 48, Fall Term 1980. 

R u f u s  L. E d m  isten,  A t torney  Geiieral, by  J a m e s  Peeler S~rl ith, 
A s s i s t a n t  At tor i ley  General ,  ( a m l  Le.r Alletz W a t s o ~  11, 1980 
Sumrner  I lztem, Campbel l  L a ~ 9  School). 

Joseph J .  Flythe,  A t t o r ~ e ~  .for dqfeuda nt appel lant .  

EXUM, Justice. 

Defendant Avery assigns as his error  the denial of his constitu- 
tional and statutory rights to a speedy trial,  joinder of the offenses 
for t r ial ,  certain evidentiary rulings, denial of his motion to dismiss 
a t  the close of all the evidence, denial of his motion for mistrial, and 
an erroneous charge to the jury by the trial judge. Upon careful 
examination of defendant's contentions we conclude that  he received 
a fair trial free from prejudicial error .  

I The record does not reflect judgment in the jailbreak case. 

Defendant's motion to bypass the Court of Appeals on the felonious larceny. 
jailbreak and assault convictions was allowed by this Court on 16 June  1980. 
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The state's evidence tends to show the following: A t  approxi- 
mately 5:00 p.m. on 1 August 1979 defendant and one Stephen Hall, 
both prisoners in the Bertie County jail, assaulted the jailer a s  he 
placed a bucket in their cell. While Hall blocked the cell door to 
prevent the jailer's escape, defendant repeatedly struck the jailer 
with his fists and with a black boot. Defendant, threatening to kill 
the jailer, demanded the keys to his pickup truck; the jailer gave the 
keys to Hall. Defendant locked the jailer in a cell and,  after prying 
open a cabinet drawer  with a hammer,  stole a .38 caliber pistol 
belonging to Bertie County and a money box containing change for 
the soft-drink machine. Defendant and Hall then fled the jail in the 
jailer's pickup truck and traveled towards Perrytown, North Caro- 
lina. 

During the t r ip  defendant said that  "if anybody tried to stop 
him, he was going to kill them." Defendant and Hall abandoned the 
t ruck in an  open field and walked to a nearby house where friends of 
Hall lived. Hall secured a ride to Perrytown; he turned himself in to 
law enforcement authorities the next day. Defendant was able to 
get  a ride to the home of his sister, Shirley Avery, in Lewiston, 
where he spent the night. 

Shortly after da rk  on 2 August 1979 Sheriff Edward  Daniels, 
after being informed that  defendant might be found in one of three 
houses, divided law enforcement officers into three groups with 
each being responsible for the search of one of the houses. In Sheriff 
Daniels' group were Officers Tom Ashley, Calvin Cherry and Don- 
ald Cowan. This group proceeded to the house of Shirley Avery. 
Upon arr ival  Sheriff Daniels, accompanied by Officer Ashley, went 
to the porch, identified himself, and knocked on the door; Officers 
Cherry and Cowan remained outside the house. Receiving no res- 
ponse, Sheriff Daniels again identified himself and knocked on the 
door. There was no response, although he could hear music coming 
from within the house. Officer Ashley then turned the door knob 
and pushed the door open. The two men entered the house and,  
while calling out, "If anyone is in here, come out," walked through 
the living room and a bedroom. As they prepared to enter  a bath- 
room located a t  the r ea r  of the bedroom Sheriff Daniels and Officer 
Ashley heard a woman's voice asking who was in her house. They 
returned to the front porch where they were confronted by Shirley 
Avery. After Sheriff Daniels explained the purpose of their search 
Shirley Avery denied any knowledge of her brother's whereabouts. 
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While Sheriff Daniels was talking to Shirley Avery, Officer 
Cherry entered the house. He walked through the living room and 
bedroom and then, with his flashlight focused on the floor, stepped 
into the bathroom. A shot was fired, striking Officer Cherry in the 
chest and killing him. Officer Ashley, unaware of the presence of a 
window in the bathroom, rushed to the bedroom, trained his wea- 
pon upon the bathroom door, and "heard a noise as  if somebody was 
going to come out." He was then informed by Sheriff Daniels that  
someone had been seen either running around the house or going 
out the window. Later that  night a neighbor told Sheriff Daniels 
that  she had seen defendant, wearing only black pants, climb out of 
the bathroom window of Shirley Avery's house. 

At approximately 6:00 a.m. on 3 August defendant entered the 
kitchen of a trailer where two young girls were. He asked them not 
to tell anyone they had seen him. The girls left the trailer and told an 
SBI agent that  defendant was inside. Several officers searched the 
t rai ler ;  they pulled defendant, wearing only black pants, from 
beneath a bed. A .38 caliber pistol was found under the bed. A 
ballistics expert testified that  in his opinion the bullet which killed 
Officer Cherry was fired from this pistol. The pistol was further  
identified as  being like the pistol taken from the Bertie County jail. 

Defendant testified that  he did not shoot Officer Cherry. He 
said he was some twenty-five feet away from his sister's house when 
he heard a gunshof He went to the bathroom window, peeped in, 
and saw Sheriff Daniels standing over Officer Cherry's body. I t  
appeared to him that  "Sheriff Daniels was trying to put the pistol 
back into Calvin Cherry's holster." Defendant remained a t  the 
bathroom window approximately five seconds af ter  which he 
picked up a pistol he found lying on the ground in front of the 
window. He ran and was later apprehended. 

[ I ]  Defendant Avery first assigns as  e r ror  the denial of his consti- 
tutional r ight  to a speedy trial. Both the fundamental law of this 
state and the Sixth Amendment to the United States Constitution 
guarantee those persons formally accused of crime the right to a 
speedy trial.  S t a t e  I ? .  W r i g h t ,  290 N.C. 45, 224 S .E .  2d 624 (1976), 
cert. d e n i d ,  429 U.S. 1049 (1977); S t a t e  1 ' .  J o h ~ s o n ,  275 N.C. 264, 
167 S.E. 2d 274 (1969). Interrelated factors to be considered in 
determining whether a defendant's constitutional r ight  to a speedy 
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trial has been violated are :  (1) the length of the delay, (2) the reason 
for the delay. (3) the defendant's assertion of his right to a speedy 
trial,  and (4) prejudice to defendant resulting from the delay. 
B u r k c ) .  i q .  Wircgo, 407 U.S. 514 (1972); Stntc  i s .  McKoy, 294 N.C. 134, 
240 S .E.  2d 383 (1978); Strxto i 3 .  Wr.i(jht, :;/rpvn; Sttrto i > .  St)1itli, 289 
N . C .  143,221 S.E.  2d 247 (1976). 

Here the length of delay between defendant's arrest  on 3 
August 1979 and his trial on 28 January 1980 was approximately 
six months. This lapse of tiiile is insufficient under the circumstan- 
ces of these crimes even to be "presumptively prejudicial" so as to 
t r igger  inquiry into the other factors. Brrrkr ,  i s .  Wirigo, s r r p ) ~ x  a t  
530. Fur ther ,  a significant portion of this delay was attributable to 
defendant's motion for change of venue; there  is nothing in the 
record to indicate that  defendant requested a speedy trial;  and 
finally, defendant does not allege nor can we find any prejudice to 
defendant by the delay. Defendant's brief contains only the bare 
allegation that  defendant was deprived of his constitutional r ight  to 
a speedy trial;  it contains no argument nor citation of authority to 
support this allegation. This assignment of e r ror  is overruled. 

[2] Defendant Avery also assigns as  e r ror  the denial of his s tatu-  
tory r ight  to a speedy trial.  On 28 January  1980 Judge  Donald L. 
Smith denied defendant's 23 January  motion to dismiss for failure 
to g ran t  a speedy trial under the Speedy Trial Act, G.S. 15A-701. 
The statute requires a defendant's trial to begin "[ivlithin 120 clays 
from the date the defendant is arrested,  served with criminal pro- 
cess, waives an  indictment, or  is indicted, whichever occurs last."' 
Here the last of the above-named events, defendant's indictment, 
occured on 4 September 1979; trial began on 28 January  1980, more 
than 120 days later. But G . S .  l5A-701(b) provides: 

"The folloiving periods shall be excluded in computing 
the time within ivhich the trial of a criminal offense must 
begin: 

(1)  Any period of delay resulting from other pro- 
ceedings concerning the defendant including. 

' Th,, statutc applies to a defcntiant "\vho is arrested.  serveti \\.ith :.riminaI 
~ ~ r o c t ~ x s .  \\.ai\.es :in in t l ic tn~t~nt  or i s  indicted, on o r  after  Octotwr 1. 1978. anti 1wfo1.e 
Octolwr 1. 1981 . . . ." ( ; . S .  15A-701(a1)(1980 Interim Supi~lenient) .  
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but not limited to, delays resulting from . . . . 

d.  Hearings on pretrial motions or  the grant ing  
or  denial of such mot ions . .  . ." 

On 5 September 1979 defendant moved for change of venue or ,  in 
the alternative, for a special venire. On 29 October, the next Crimi- 
nal Session of Bertie Superior Court, his motion for special venire 
was allowed by Judge  Small. Defendant mas tried on 28 January  by 
a jury selected from a Northampton County venire pursuant to 
Judge Small's order. Judge  Smith, in denying defendant's motion 
to dismiss, excluded the period of delay from 30 October 1979 to 28 
January 1980 from computations under the Speedy Trial Act. 

We conclude that  Jitdge Smith properly denied defendant's 
motion to dismiss on statutory speedy trial grounds. We need not, 
however, consider the propriety of Judge Smith's exclusion of the 
entire 30 October to 28 January  period. That  portion of the period 
bet~veen 5 September and 29 October was properly excludable 
under our holding in State I . .  Olit'er, 302 N.C. 28, - S.E.2d - 
(1981). When this much of the period is excluded, the trial occurred 
within 120 days of indictment. 

In Oliivt.  we recognized that  a motion for change of venue, 
while pending, necessarily delays the setting of a case for trial until 
it is determined. We concluded, therefore, that  such a motion is 
within the statutory reference to "pretrial motions" found in G.S. 
15A-70l(b)(l)(d).  We held: "Provided the motion is heard within a 
reasonable time after it is filed and the state does not delay the 
hearing for the purpose of thwar t ing  the speedy trial statute, the 
time between the filing of the motion and its disposition is properly 
excluded in computing the time within which a trial must  begin." 
Id. a t  41, - S.E.  2d a t  . In Olil>er a 29-day period between 
filing and disposition of defendant's motion for change of venue was 
found to be reasonable. 

Although the 54-day period in the present case would ordinar- 
ily approach the borders of reasonableness, we find it under the 
circumstances here to be within those borders. I t  is clear the delay 
was attributable to comparatively infrequent sessions of criminal 
superior court in Bertie County. We judicially notice that  the next 
Criminal Session of Bertie Superior Court after defendant's 5 Sep- 
tember motion began 29 October. Sw Sttrtr r. Shook. 293 N.C. 315. 
237 S.E. 2d 843 (1977); Sttrtc i 3 .  T.I.'i.ighf, slrl))'cc, 290 N.C. 45, 224 S .E.  
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2d 624. The frequency with which the superior court sits is a factor 
properly considered in determining whether a defendant's motion 
for change of venue or  for a special venire has been heard within a 
reasonable time for purposes of computing the time excludable 
under the Speedy Trial Act. Since defendant Avery's motion was 
determined a t  the next criminal session after  it was filed, we hold it 
was determined within a reasonable period of time. 

Consequently, after excluding under G.S. 15A-70l(b)(l)(d) the 
54 days between filing and disposition of defendant's motion, it is 
clear that  defendant was tried within 120 days after indictment. 
This assignment of e r ror  is overruled. 

[3] Defendant Avery assigns a s  e r ror  the joinder for trial of the 
murder,  felonious larceny, jailbreak and misdemeanor assault 
charges. The state's pre-trial motion for joinder pursuant to G.S. 
158-926 was allowed by the trial court over defendant's objection. 
Defendant objects because the events which resulted in the larceny, 
jailbreak and assault charges occurred "several hours before the 
alleged murder  and a t  a completely different place." 

North Carolina General Statute 15A-926 provides, in perti- 
nent part:  

"5  15A-926. Jo inder  o.f offenses a n d  defendaxts.- (a) 
Joinder of Offenses.- Two or  more offenses may be joined 
in one pleading or  for trial when the offenses, whether 
felonies o r  misdemeanors or  both, a r e  based on the same 
ac t  or  transaction or  on a series of acts or  transactions 
connected together or  constituting par t s  of a single 
scheme or  plan . . . ." 

The statute, then, requires a "transactional connection" between 
the offenses sought to be joined for trial.  State  P. Creene, 294 N.C. 
418, 421, 241 S.E.  2d 662, 664 (1978). Motions to join for trial 
offenses which have the necessary transactional connection under 
G.S. 15A-926 a re  addressed to the discretion of the trial court and,  
absent a showing of abuse of discretion, its ruling will not be dis- 
turbed on appeal. State r q .  Greene, supra:  State r 9 .  Daltis, 289 N.C. 
500, 223 S.E.  2d 296, death sentence rtact~ted, 429 U.S. 809 (1976); 
Stute ll. Jurrette,  284 N.C. 625,202 S.E.  2d 721 (1974), death sentence 
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vacated ,  428 U.S .  903 (1976). If, however, granting the state's 
motion for joinder would hinder a defendant's ability to present his 
defense or otherwise receive a fair trial the motion should be denied." 
State I ? .  Greene, s u p r a ;  S ta te  />. Dacqis, s u p m .  In determining whether 
a defendant will be prejudiced by joinder, one question is "whether 
the offenses a re  so  separate  in  timrl or. place and so distijlct i t1 

c i~ . cums tnnces  as to render a consolidation unjust and prejudicial to 
defendant." State  I > .  Johnson, 280 N.C. 700,704,187 S .E.  2d 98,101 
(1972). (Emphasis original.) 

We hold tha t  joinder in the present case was proper. The 
requisite "transactional connection" existed between the offenses 
joined; all related directly to defendant's escape from the Bertie 
County jail and his efforts to avoid recapture. The assault on the 
jailer was the means by which defendant effected his jailbreak; the 
larceny of the pistol was to provide defendant with a weapon and 
thus render his recapture more difficult; the larceny of the pickup 
truck was to facilitate his flight from the jail; and the murder of 
Officer Cherry was to prevent defendant's recapture. We find, then, 
a "series of a c t s .  . . connected together" by their relation to a single 
event, defendant's escape from jail. Fur ther ,  the events giving rise 
to the offenses were not so separate in time, place and circumstan- 
ces tha t  their joinder was unjust. That  the murder  occurred the day 
following the assault, jailbreak and larceny does not alter this 
conclusion. See,  e.g., S ta t e  r :  Powell, 297 N.C. 419, 255 S.E. 2d 154 
(1979) (two offensesoccurring some four days apa r t  properly joined 
for trial); State  I * .  B l i x x a d ,  280 N.C. 11,184 S.E. 2d 851 (1971)(three 
offenses occurring on a t  least two dates properly joined for trial). 
The state's motion for joinder was, therefore, properly granted. 
This assignment of e r ror  is overruled. 

IV. 

Defendant assigns as  e r ror  the admission of certain evidence 
over his objection. Defendant contends the Bertie County jailer's 
testimony that  on 1 August his pickup truck had a fair market  value 
of $3000 and tha t  on tha t  date defendant was a "prisoner" consti- 
tutes inadmissible opinion evidence. Defendant also contends Sher- 
iff Daniels' testimony tha t  he did not give defendant permission to 

G.S. 15A-927(b)(l) provides tha t  the trial court must g r a n t a  pre-trial motion 
for severance of offenses if "it is found necessary to promote a fair  determination of 
the defendant's guil t  or innocence of each offense." 
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"take, steal and car ry  away this gun [the gun stolen from the Bertie 
County jail]" cvas improperly admitted since its only effect was to 
excite the jury's prejudice or  sympathy. These contentions are  pat- 
ently without merit.  

[4] The jailer's testimony as to the fair market  value of his pickup 
truck was properly admit ted.  He had clarlier testified tha t  he pur-  
chased the t ruck four years ago when it was new, that  it cost him 
$5000 plus the value of an old t ruck htl t raded,  and that  the truck 
was in good condition ~ v h e n  stolen. The witness, therefore, while not 
an expert ,  had such knowledge and experience so as  to enable him 
intelligently tovalue his t ruck.  Sec H ~ f f r .  TI~o).i l tou,  287 N.C.  1, 213 
S.E.  2d 198(1975); State  T .  Tolley,  30 N.C. App. 213,226 S.E.2d 672, 
cert. denied,  291 N.C. 178,229 S.E.  2d 691 (1976); State  Y. Cotte~z,  2 
N.C. App. 305, 163 S.E.  2d 100 (1968); sre g e n e r a l l ~  1 Stansbury's 
North Carolina Evidence 5 128 (Brandis rev. 1973). 

The jailer's statement that  defendant was a "prisoner" consti- 
tutes a s tatement  of physical fact based on the jailer's personal 
knowledge. I t  is not an  opinion. We agree with the holding of the 
Court of Appeals in Statc 1 , .  Ctr).).oll. 17 N . C .  App. 691,692,195 S .E.  
2d 306,307 (1973), tha t  "[tlhe fact tha t  a person is a prison inmate is 
a status based on observable facts.  . . . The witness having personally 
observed these facts may testify to them." At least the statement is 
admissible a s  a "shorthand statement of fact." Scc 1 Stansbury's 
North Carolina Evidence § 125 (Brandis rev. 1973). 

[5] Defendant's objection to Sheriff Daniels'testimony that  he did 
not give defendant pern~ission to "take, steal and car ry  away" the 
pistol from the Rertie County jail is also without merit.  Defendant 
was charged with larceny of a f i rearm. To constitute larceny one 
must  wrongfully take and car ry  away the personal property of 
another without his consent and with the requisite felonious intent. 
See, e.g., S tate  I * .  Bowers,  273 N.C. 652,161 S.E. 2d 11 (1968); State  I*. 
G r i f f i n ,  239 N.C. 41, 79 S.E.  2d 230 (1953). Thus the prosecutor's 
question as to whether defendant had authority to take the pistol 
was asked not to prejudice the jury but  to establish an element of an  
offense with which defendant was charged. The prosecutor should 
not have included the word "steal" in his question. We a re  satisfied, 
however, tha t  this e r ror  was harmless given the abundance of 
testimony that  the pistol, property of Bertie County, was taken 
without proper authority from the jail. Certainly the er ror  does not 
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present a reasonable possibiity t ha t  in its absence a different result 
would have been reached a t  trial.  G.S. 15A-1443(a). Defendant's 
evidentiary assignments of e r ror  a re ,  therefore, overruled. 

v. 
[6] Defendant assigns e r ror  to denial of his motion to dismiss a t  
the close of all the evidence. His sole contention is tha t  Officer 
Cherry's warrant less  en t ry  into the home of Shirley Avery was 
unlawful; therefore it constitutes a complete defense to the homi- 
cide charge. This a rgument  is obviously without merit .  

In order  tha t  we may deal immediately and quickly with the 
patently fatal flaw in defendant's a rgument  we will assume, with- 
out deciding, tha t  (1) defendant,  who was not residing in the dwel- 
ling, has s tanding tocomplain of an  unlawful en t ryand (2) theent ry  
by Officer Cherry was unlawful. Even so, Cherry's unlawful entry 
would not constitute a defense to defendant's killing him unless 
defendant was privileged to use deadly force to prevent the unlaw- 
ful entry. Strrtr~ 1 , .  il.lcCo))ihs, 297 N.C. 151, 253 S.E. 2d 906 (1979). 
"[Tlhe use of deadly force in defense of the habitation is justified 
only to p i ~ ~ i v t i t  a forcible en t ry  into the habitation under  such 
circumstances . . . tha t  the occupant reasonably apprehends death 
or  grea t  bodily h a r m  to himself or  other occupants a t  the hands of 
the assailant or  believes that  the assailant intends to commit a 
felony. . . . Once the assailant has gained entry,  however, the usual 
rules of self-defense replace the rules governing defense of habita- 
t ion . .  . ."It/. a t  156-57,253 S.E. 2d a t  910. (Emphasisoriginal . )Thus 
even if we assume tha t  defendant was entitled to resist a r res t  
because of Cherry's assumed unlalvful en t ry  under  the doctrine of 
Sttrto 1 . .  Sprrr.laii~. 276 N.C. 499, 173 S .E .  2d 897 (1970). defendant 
was not privileged to use deadly force in resisting unless he reason- 
ably believed himself to be in danger  of death or  g rea t  bodily harm.  
Stcttc r. Str rtc(ri.s, 295 N.C. 361, 245 S .E .  2d 674 (1978). 

Here there is no evidence tha t  defendant shot Cherry to death 
in an  a t tempt  to prevent Cherry from enter ing the dwelling, that  
defendant a t  any time believed himself or other occupants of the 
dlvelling to be in danger  of death or grea t  bodily ha rm,  or that  
Cherry intended to commit a felony. There is no evidence of either 
defense of the habitation or defense of self. Defendant testified tha t  
he did not shoot Cherry. 

This assignment of e r ror  is overruled. 
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VI. 

[7] Defendant assigns as  e r ro r  the denial of his motion for a mis- 
trial. The prosecutor, in his closing argument to the jury, stated: 

"If you believe the defendant, you've got to believe tha t  
everybody else up  here who has testified in this whole 
trial lied, including three of his own witnesses." 

Defendant's objection to this remark  was sustained. The prosecutor 
continued his argument,  pointing out that  various witnesses must  
have been mistaken if defendant's testimony was to be believed, and 
then stated, "The Sheriff must  have been lying about [not] put t ing 
the gun in Calvin Cherry's holster." After defendant's objection to 
this remark  was sustained the jury was excused and defendant, 
contending the prosecutor's remarks  Lvere so prejudicial that  they 
deprived him of a fair trial,  moved for a mistrial. His motion was 
denied; the trial court then instructed the jury that  it "should not 
consider the [prosecutor's] remarks  about whether someone was 
lying or not." 

The control of a rgument  of counsel is left primarily to the 
sound discretion of the trial judge who properly allowscounsel wide 
latitude to a rgue  all the facts and reasonable inferences presented 
by the evidence together with the law applicable thereto. Stcltr i?. 
Kvitt. 288 N.C. 699,220 S .E .  2d 283 (1975); Sftrfc 1 % .  Modi, 286 N.C. 
509,212 S .E .  2d 125(1975); Stcltc I , .  hTooll. 284 N.C. 670,202 S.E.  2d 
750 (1974), dr~c t l i  ,so,itc~tic.o cvrtrtrii, 428 U.S. 902 (1976). This Court 
has held, however, that  i t  is "improper for a lawyer in his a rgument  
to assert  his opinion tha t  a witness is lying. He can argue  to the jury 
tha t  they should not believe a witness, but  he should not call him a 
liar." Sttrtc I * .  :Zli'llctn, 271 N.C. 646, 659, 157 S.E.  2d 335, 345 (1967). 

The prosecutor's remarks  here complained of were not pro- 
hibited by this rule. By them he did not call anyone a liar or  intimate 
that  in his opinion any witness was a liar. His argument was that  if 
the jury believed the defendant, then it would have to conclude tha t  
other witnesses including the sheriff had lied. We see nothing inap- 
propriate in this a rgument .  Stirto 1.. Norlll, sirp,.cr, 284 N.C. 670,696, 
202 S.E.  2d 750,767. Even if there was some slight impropriety, it 
[vas rendered harmless by the trial court's curative instructions. 
Stcctc 1 . .  Bri'tt, slrp).n, 288 N.C. 699, 220 S .E.  2d 283; Strrtrl is .  Whit@, 
286 N.C. 395,211 S.E.  2d 445 (1975). 
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VII. 

Defendant assigns a s  e r ror  the trial judge's failure in his final 
charge to the jury to state correctly the law applicable to warrant-  
less entries by police officers into private dwellings for the purpose 
of making an  arrest .  Since, a s  we have already demonstrated, Of- 
ficer Cherry's warrantless entry into Shirley Avery's home even if 
unlawful constituted no defense to the homicide charge, the trial 
judge need not have instructed on the point a t  all. The trial judge, a s  
we read his instructions, did not present the possibility of an  unlaw- 
ful entry a s  a defense to the murde r  charge. He was simply telling 
the jury under what  circumstances, generally speaking, an  officer 
may enter  a dwelling without a warrant  to make an  arrest .  See G.S. 
15A-401(e) for our statute setting out these circumstances. The 
instructions, not being material to any issue in the case, were mere 
surplusage. Even if erroneous, therefore, they did not prejudice 
defendant. 

Defendant in his final assignment of e r ror  asks this Court to 
carefully review the record to evaluate the cumulative effect of the 
assignments of e r ror  brought forward. We have done so and are  
satisfied that  defendant received a fair trial free from prejudicial 
error .  

No error .  

Justice MEYER did not participate in the consideration and.  
decision of this case. 

STATE O F  NORTH CAROLINA v. JOHN EDDIE  BURNEY 

No. 48 

(Filed 7 April 1981) 

1. Cr imina l  L a w  99 29,91.6- denia l  of cont inuance  to obta in  addi t ional  psychi-  
a t r i c  evaluat ion  

The trial court  did no te r r  in the denial of a motion for continuance to permit  
defendant to obtain a n  evaluation by another psychiatrist because the report of 
the psychiatrist who found defendant capable of standing trial contained a 
statement that  the psychiatrist was "unable to evaluate satisfactorily judgment 
and insight because additional information about his present situation is not 
available" where such statement related to the defendant's mental status upon 
admission to the mental health facility for observation and did not relate to 
defendant's capacity to stand trial. 
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2. Cons t i tu t iona l  Laxv S: 32- r i g h t  to  p u b l i c  t r i a l  - exc lus ion  of a l l  b u t  c e r t a i n  
p e r s o n s  f r o m  c o u r t r o o m  

In  th i s  prosecution for f i r s t  degree  r a p e  of :i child of 12 years  of age  o r  less 
xvho w a s  a t  least 4 years  younger  t h a n  defendant ,  the  constitutional r i g h t  of 
defendant  to a public t r ia l  \vas not violated by the  court 's  o r d e r  en te red  p u r s u a n t  
to G.S. 15-166 t h a t ,  d u r i n g  the testimonyof the 7 year  old victim, thecourtroom he 
cleared of all persons except  defendant ,  defendant's family. defense counsel. 
defense \\.itnessea. the  prosecutor,  the  State 's  witnesses, officers of the  cour t ,  
m e m b e r s  of the ju ry .  anti m e m b e r s  of the  victim's family.  A r t .  I .  9s 18 a n d  24 of 
the  N.  C'. Constitution: S ix th  A m e n d m e n t  to the  U.S. Constitution. 

3. C r i m i n a l  I,aw 5 76.8- admiss ib i l i ty  of i n c r i m i n a t i n g  s t a t e m e n t s  

The  tr ial  cour t  properly denied defendant 's  motion to suppress  incriminat-  
ing  s ta tements  m a d e  by h im while in custody where  the  cour t  m a d e  f indings 
based on competen t  ~ ~ o i i ~ t l i ~ . c * e v i t i e n c e  t h a t d e f e n t i a n t ~ v a s  advised of his  .\li~.tr iitltr 
r igh ts  before he \\-as questioned; defendant  fully understood his constitutional 
r igh ts ,  including h is  r i g h t  to r e m a i n  si lent  and  to have counsel: a n d  defendant  
freely,  knowingly,  intelligently a n d  voluntari ly waived his constitutional r igh ts  
and  m a d e  a s ta tement  to police officers. 

APPEAL by defendant from judgment of L t r  )ti , ) I .  J., entered a t  
the 12 May 1980 session of RICHMOND Superior Court. 

Upon a plea of not guilty defendant was tried on a bill of 
indictment, proper in form, which charged him with the first-degree 
rape of Sabr ina  Ann McDonald, a child of the age of 12years  or less 
and who was a t  least 4 years younger than defendant. 

Evidence presented by the state is summarized in pertinent 
par t  as  follows: 

On 17 March 1980, defendant, age26,  spent the night with his 
girlfriend, Elizabeth McDonald, in her home. After dressing her  7 
year-old daughter ,  Sabrina,  for school, Mrs. McDonald left for 
work around 6:00 a.m. Defendant remained a t  the house with 
Sabrina and the other McDonald children. After Mrs. McDonald 
left the house, defendant went to Sabrina's room and had vaginal 
intercourse with her. 

That  evening, Sabrina told her mother about the assault. She 
was then taken to the emergency room of Richmond Memorial 
Hospital where she was examined. The examination revealed that  
the child was suffering from a discharge indicative of infection and 
she was treated for gonorrhea. Although vaginal smears proved 
negative, tests performed on the child's underclothing disclosed the 
presence of spermatozoa. 



N.C.] SPRING TERM 1981 53 I 

State v.  Hurney  

Defendant made incriminating statements to the police which 
were reduced to writing. While defendant denied having inter- 
course with Sabrina,  he admitted engaging in acts which would 
constitute taking indecent liberties with a child. 

Although defendant did not testify, he did present evidence 
which tended to show that  while he was treated for gonorrhea on 25 
January  1980, he did not have either that disease or syphilis on 20 
March 1980, two days after the alleged assault. 

The jury returned a verdict finding the defendant guilty of 
first-degree rape. From judgment imposing a life sentence, defend- 
ant  appealed. 

A t t o m e y  General  Rzlflrs L. E d m i s t e u ,  b y  Assistaizt  Attort ley 
Gerteral J. C h r i s  P m t h e r ,  for  the state. 

R ichard  G. Buckner  fo r  de fendant  appel lant .  

BRITT, Justice. 

[ I ]  By his first assignment of e r ror  defendant contends the trial 
court committed prejudicial e r ror  in denying his motion for a con- 
tinuance of the trial. This assignment has no merit. 

On 21 March 1980 defendant was found to be indigent and Mr. 
Buckner was appointed to represent him. On 2 April 1980. Judge  
Collier, upon motion of defendant, ordered that  he be committed 
pursuant  to G.S. 5 15A-1002 (1978 & Int.  Supp. 1980) to Dorothea 
Dix Hospital for observation and treatment  for a period necessary 
to determine defendant's "capacity to proceed", but  in no event was 
this period to exceed 60 days. Judge  Collier further  ordered that  a 
copy of the hospital's report concerning defendant be forwarded to 
defendant's attorney. 

Prior to trial1 defendant moved for a continuance on the ground 
that  a copy of the hospital's report had not been sent to his attorney 
as had been ordered by Judge  Collier. The trial judge informed 
defense counsel that  he had received a copy of the report that  day 
and would be glad to furnish him a copy of it. Counsel stated that  he 
felt tha t  he was entitled to an  opportunity to study the report a t  
length, and to have defendant's own experts examine it. 

The record does not disclose the date on which defendant moved for a continu- 
ance. We assume the motion was made a t  the session a t  which defendant was tried. 
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Upon inquiry from the court,  counsel stated tha t  he had been 
informed previously tha t  the report  was in the clerk's office in a 
sealed envelope addressed to the presiding judge. He further  stated 
tha t  the clerk had suggested tha t  he ask the presiding judge for a 
copy. Before ruling on the motion for a continuance, the court gave 
counsel time to read the report and go over i t  with defendant.2 

Thereafter,  the court heard further  a rgument  on the motion 
for a continuance. Defense counsel pointed out to the court that  the 
examining physician had noted in the report tha t  "I a m  unable to 
evaluate satisfactorily judgment and insight because additional 
information about his present situation is not available." I t  was the 
position of defense counsel tha t  the statement in the report justified 
the grant ing  of a continuance so that  defendant could obtain an  
evaluation by another psychiatrist. 

Before ruling on the motion to continue, the trial court directed 
the attention of defense counsel to the conclusion reached by Dr. 
Bob Rollins, a psychiatrist a t  Dorothea Dix Hospital who authored 
the report in question. I t  was the physician's opinion that  "Mr. 
Burney is capable of proceeding with t r ial ,  tha t  he has an  under- 
standing of his legal situation, and he is able to cooperate with his 
A t t ~ r n e y . " ~  The court concluded tha t  Dr. Rollins had reached a 
conclusion regarding defendant's capacity to stand trail  and that  
there was nothing in the report  which would tend to show tha t  the 
doctor had an  insufficient basis upon which to form an  opinion. 

Ordinarily, the grant ing  or  denial of a motion to continue is 
within the discretion of the trial judge. E.g., State c. McFaddelz, 292 
N.C. 609,234 S.E.2d 742 (1977). However, when the motion is based 
on a r ight  guaranteed by the federal or  state constitution, the 
question presented is one of law and is subject to review on appeal. 
Id. Whether a defendant bases his appeal upon a n  abuse of judicial 
discretion or  upon a denial of his constitutional rights, for him to be 
entitled to a new trial because his motion to continue was not 
allowed, he must  show both that  there was er ror  in the denial and 
that  he was prejudiced thereby. E.g., State 7: Robinson, 283 N.C. 71, 
194 S.E.2d 811 (1973). 

While we cannot justify the hospital's failure to send defendant's counsel a 
copy of the report  as  ordered by Judge Collier, we must  note tha t  with a minimum of 
effort counsel could have obtained a copy of the report sent to the presiding judge. 

The report  is not made a pa r t  of the record on appeal. The portions quoted by 
defense counsel and the trial judge constitute all of the report  tha t  we have before us. 
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We hold that  defendant has failed to establish that  the trial 
court committed prejudicial error .  First ,  the statement in the 
report by Dr. Rollins that  he was unable to evaluate satisfactorily 
defendant's judgment and insight because additional information 
about defendant's situation was not then available does not speak to 
defendant's capacity to stand trial.  Defendant was committed to 
Dorothea Dix Hospital for the limited purpose of assessing his 
capacity to proceed with trial. See G.S. 8 15A-1002 (1978 & Int. 
Supp. 1980). That  question turns  upon whether by reason of mental 
defect or  illness the defendant was unable to understand the nature 
and object of the proceedings against him, to comprehend his own 
situation in reference to the proceedings against him, or  to assist in 
his defense in a rational or  reasonable manner. G.S. 9 15A-1001 
(1978). The record reflects tha t  the attorney for the defendant 
agrees with the assessment of the trial judge tha t  the observation in 
question by Dr.  Rollins was in regard to defendant's mental s tatus 
upon admission to the facility. The pertinent time in regard to 
capacity is tha t  of trial,  conviction, sentencing, or  punishment, not 
that  of admission to an  appropriate facility for observation and 
treatment. Id.  Second, due to defendant's failure to include the 
hospital report as  par t  of the record on appeal,  we a re  unable to 
consider its full text.  I t  is incumbent upon the appellant to ensure 
that  the record is properly made up  and transferred to the court. 
State 1: Atk inson ,  275 N.C 288,167 S.E.2d 241 (1969), death sentence 
mca ted ,  403 U.S. 948 (1971). 

[2] By his second assignment of error ,  defendant contends the 
trial court committed prejudicial e r ror  in granting the state's 
motion to exclude all but  certain persons from the courtroom while 
the alleged victim gave her  testimony. We find no meri t  in the 
assignment. 

Prior  to the introduction of evidence, the state moved, pursu- 
an t  to G.S. § 15-166 (Cum. Supp. 1979), that  all bu t  certain persons 
be removed from the courtroom dur ing  the testimony of the 7 year- 
old child. Defendant objected, and,  af ter  hearing arguments from 
the district attorney and defense counsel, the court found as a fact 
that  defendant was charged with the first-degree rape of a child of 
12 years of age or  less, who is a t  least 4 years younger than defend- 
ant .  Invoking its discretion under G.S. § 15-166, the court ordered 
that  dur ing  the testimony of Sabrina the courtroom be cleared of all 
persons except defendant and his family, his attorney, defense 
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witnesses, the assistant district attorney, the state's witnesses, 
officers of the court,  the members of the jury, and the members of 
the child's family. 

G.S. 5 15-166 provides: 

I n  the t r ial  of cases for rape and of or  a [sic] sex offense 
or  at tempt to commit rape or  at tempt to commit a sex 
offense, the trial judge may, dur ing  the taking of the 
testimony of the prosecutrix, exclude from the courtroom 
all persons except the officers of the court, the defendant 
and those engaged in the trial of the case. 

Although the action of the trial court was authorized by the 
quoted statute, defendant argues that  the action violated Article I, 
Sections 18 and 24, of the s tate  constitution, as  well a s  the sixth 
amendment to the United States Con~ t i tu t ion .~  This argument is 
not persuasive. 

Defendant initially directs this court to our decision in Sfrrtr i q .  

Yoc~s, 271 N.C. 616, 157 S.E.2d 386 (1967). l'oc~s was a rape case in 
which we held tha t  defendant's r ight  to a public trial had not been 
violated by the action of the trial court, in excluding bystanders 
from the courtroom during the testimony of the prosecutrix. Defend- 
an t  at tempts to distinguish I'ocs from the case s / rh , jud~c .c  by point- 
ing out that  representatives of the press had not been excluded in 
that  case. If this were a first amendment case, that  distinction may 
have been entitled to more consideration on appeal. This case, 
however, invokes defendant's personal assertion of his r ight  to a 
public trial a s  guaranteed by the state and federal constitutions. 
The court's holding in Yocs was not based upon the presence in the 
courtroom of members of the press. I t  instead, was grounded upon 
the fact that  members of his family were allowed to remain in the 
courtroom a t  all times, even during the testimony of the prosecut- 
ing witness. In that  regard,  it appears  that more people were al- 
lowed to remain in the courtroom during Sabrina's testimony than 
was the case in Yocs. 

Section 18 of Art icle I of the  Nor th  Carolina Constitution requi res  t h a t  "[a]ll 
courts  shall be open . . . ." Section 2-1 of the s a m e  Article provides t h a t  "[nlo person 
shall be convicted of any  c r ime but  by the  unanimous verdict of a jury in open c o u r t . .  ." 
The Six th  A m e n d m e n t  of the United S ta tes  Constitution provides in pert inent  p a r t  
t h a t  "[iln all c r imina l  prosecutions the  accused sha.11 enjoy the  r i g h t  to a speedy and  
public t r ial .  . . . ." 
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Defendant does not rely solely upon State Y. Yoes, sup?.a, in 
a rguing  that  the trial court committed prejudicial error .  Instead, 
defendant directs our attention to a line of cases from the United 
States Supreme Court which involves closure of the courtroom: 
Richmond Newspapers, IHC.  Y. Virgiw ia, U . S .  -, 65 L. Ed.2d 
973,100 S. Ct. 2814(1980); Ga,z,/ett Co. I $ .  DePasqz(ale, 443 U.S. 368, 
61 L. Ed.2d 608, 99 S.  Ct. 2898 (1979); I H  re  Ol iwr ,  333 U.S. 257, 92 
L. Ed .  682, 68 S. Ct. 499 (1948). We conclude that  defendant's 
reliance upon these cases is misplaced. 

Olirer involved the application of a Michigan statute which 
authorized state circuit judges to sit a s  one-man grand juries and to 
exercise the customary powers of grand juries, including the power 
to commit a witness for contempt. In Olii'er, a Michigan circuit 
judge invoked his pourers under the statute and summarily com- 
mitted a witness for contempt because of an alleged inconsistency 
between his testimony and that  of a t  least one other witness. The 
entire proceeding was in secret and was without the presence of any 
members of the public whatsoever. The precise issue involved in 
01icqrrwas not the secrecy of the grand jury proceeding. Rather, the 
decision turned upon the Supreme Court'sconcern with the r ight  of 
a criminal defendant to a public trial where guilt  and punishment 
a re  the relevant questions a t  issue as opposed to the probable cause 
inquiry of the grand jury. In reversing the action of the Michigan 
Supreme Court affirming the entry of the commitment order, the 
Supreme Court grounded itsdecision on two bases. First ,  the entire 
proceeding was in complete secrecy. This secrecy even extended to 
denying petitioner's attorney access to him in jail. Second, the 
nature of the proceeding denied to petitioner the r ight  to have a 
reasonable opportunity to defend himself against an accusation of 
false and evasive swearing. 

Neither prong of the Olicw decision applies to the facts of the 
present case. First ,  the trial here was not in complete secrecy. The 
proceedings were open throughout with the exception of the time a t  
which Sabrina testified. It  was only a t  that  point that  the courtroom 
was cleared of spectators and members of the press. Even then, the 
proceedings remained open to members of certain identifiable 
groups, including the witnesses for defendant and members of 
defendant'sfamily. Second, there is no indication in the record that  
the ability of defendant to present a defense in his own behalf was in 
any way inhibited by the conduct of the trial judge. The facts of the 
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present case do not establish that  access to the proceedings was 
denied to tne public. Instead, it is clear that  access to the courtroom 
was restricted to the members of identifiable groups for only a 
small segment of the overall p r ~ c e e d i n g . ~  

Gannett was a murde r  case from New York in which the 
defendants sought an  order  ba r r ing  the press and members of the 
general public from at tending a pretrial hearing on their motion to 
suppress certain evidence. The state  did not oppose the motion, and 
the t r ial  court granted it. The publisher of a local newspaper chal- 
lenged the action of the court.  In upholding the action of the trial 
judge, the United States Supreme Court held tha t  the press and 
members of the general public have no constitutional r ight  inde- 
pendent of that  of an accused's sixth amendment r ight  to a public 
trial to insist upon access to a pretrial judicial proceeding in a 
criminal case. Speaking for the majority, Mr. Justice Stewart  ob- 
served tha t  even with respect to actual criminal trials, the tradition 
of publicity had not been universal, 443 U.S. a t  388-89 n. 1 9 , 6 1  L. 
Ed.2d a t  626,99 S. Ct. a t  2909-10. The majority opinion then pointed 
specifically to instances where members of the public have been 
excluded from the courtroom in cases involving violent crimes 
against minors. See, e.g., Geise 7'. United States, 262 F .  2d 151 (9th 
Cir. 1958), co?. d u l  i d ,  361 U.S. 842 (1959); Ho!go 11 r , .  Sttrtr, 191 Ark. 
437, 86 S.W.2d 931 (1935); Bcrrwharnp 1..  Cnhill ,  297 Ky. 505, 180 
S.W.2d 423 (1944). That  is precisely the situation with which we are  
now confronted in the present case. Furthermore,  even if it were not 

In this regard ,  we find the observation of the California Supreme Court in the 
case of A j o p l ~ ~  i . .  S ' I P I ~ ~ ~ I T ~ ,  65 Cal. 223, 3 P. 809 (1884), to be pertinent. In Sic~i, [ t i~td.  
the trial court  had excluded all observers from the courtroom except the judge, 
jurors. witnesses, and persons connected with the case. On appeal, the defendant 
argued tha t  the trial court  had no jurisdiction to t ry  him other than publicly. The 
Supreme Court of California disagreed, noting that  

The word 'public'is used in the clause of the constitution in opposition 
to secret. As said by Judge Cooley, it is not meant that  every person \vho 
sees fit shall, in all cases, be permitted to attend criminal trials. 'The 
requirement of a public trial is for the benefit of the accused; that  the 
public may see he is fairly dealt  with, and not unjustlycondemned; and 
tha t  the presence of interested spectators may keep his tr iers keenly 
alive to a sense of their  responsibility, and to the importance of their 
functions: and the requirement is fairly observed, if, without partiality 
or favoritism, a reasonable portion of the public is suffered to attend. 
notwithstanding tha t  those persons whose presence would be of no 
service to the accused, and who would only be drawn thither by a 
prurient curiosity, a r e  excluded altogether.' 
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for the observation in dictum by Mr. Justice Stewart ,  we a re  com- 
pelled to state that  unlike the situation in Gannett there was no 
general exclusion of the public from the proceedings below. Mem- 
bers of the families of defendant and the victim, as  well as  witnesses 
for both sides, were allowed to remain in the courtroom during the 
child's testimony. Furthermore,  the exclusion did not apply to the 
entire proceeding but  only to the testimony of a 7 year-old child. In 
other words, in the case sub judice ,  there was a greater  degree of 
access than that  which was upheld in G a m e t t .  

In Richmond  Newspapers ,  a defendant who was on trial for the 
fourth time for murder moved that  the trial be closed to the public. 
The prosecutor informed the court tha t  he had no objection to the 
motion. Thereupon, the t r ial  judge ordered tha t  the courtroom be 
cleared of all persons except the witnesses when they testified. A 
newspaper publisher challenged the order. Although seven mem- 
bers of the United States Supreme Court were unable to agree upon 
a majority opinion, they did concur in the decision that  the court 
order violated the r ight  of access of the public and the press to 
criminal trials. Defendant argues that  Richmond Nezcspapers con- 
trols the case a t  ba r  by pointing to the words of Mr. Chief Justice 
Burger  who noted that  "[Albsent an  overriding interest articulated 
in findings, the trial of a criminal case must  be open to the public." 
U . S .  a t  -, 65 L. Ed.2d a t  992, 100 S. Ct. a t  2830. The Chief 
Justice had earl ier  observed that  the trial court had made no find- 
ings to support closure; that  no inquiry had been made as to whether 
alternative solutions would have met the need to assure fundamen- 
tal fairness; and tha t  there was no recognition of any r ight  of the 
press or the general public to attend the trial. - U.S. a t  , 65 
L. Ed.2d a t  992, 100 S.Ct. a t  2829. The decision in Richnlotld News- 
pcrprrs does not entitle defendant to a new trial for several reasons. 

First ,  defendant is at tempting to fashion support for a sixth 
amendment claim from a case which has manifest first amendment 
underpinnings. Defendant cannot demand a new trial upon the 
assertion of an  alleged violation of the constitutional rights of a 
third person under these particular facts. C o m p a r e  Uni ted  S ta tes  1 ' .  

Payner ,  - U.S. , 65 L. Ed.2d 468, 100 S.  Ct. 2439 (1980). 
Second, the trial judge found as a fact tha t  defendant was charged 
with the first-degree rape of a gir l  under the age of 12. I t  is implicit 
in these findings that  the state would offer her  testimony as evi- 
dence. This consideration alone would satisfy the language upon 
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which defendant relies. Obviously, rape and other sexual offense 
cases involve matters  of the most sensitive and personal nature. 
These considerations are  compounded when a child of tender years 
is involved and is called upon to testify in s trange surroundings 
before unknown persons a s  to matters  the child may not fully 
understand. This court has historically recognized the delicate sen- 
sitivities which a re  inherent in prosecutions of sexual offenses. Sw 
Strrto 1.. Pr~tr,.so,~, 258 N.C. 188, 128 S.E.2d 251 (1962). I t  is this 
delicacy, as well a s  the age of the child, which makes out a showing 
of an overriding interest to justify closure. Third,  unlike Ric.h))totccl 
L"\rcic~.s~~tr~~r~i~s. the present case did not involve a closure of all trial 
proceedings. I t  involved the closing of the courtroom for only a 
limited period of time. In summary,  Ric*htrlo)rtl N~cc~spcxyers does 
not serve to support defendant's demand that  he be awarded a new 
trial because a trial judge in the interest of the fair administration 
of justice may impose reasonable limitations upon the access of the 
public and the press to a criminal trial.  ---U.S. a t  n .  18.65 L. 
Ed.2d a t  992, 100 S. Ct. a t  2830. We find no violation of that  
s tandard in the present case. Even if  we were to perceive such a 
violation, such a violation, on the factsof the present case, would be 
harmless beyond a reasonable doubt. Sw Clrtrpwtr )1  1 ' .  Cirlifour irr, 
386 U.S .  18, 17 L. Ed.2d 705, 87 S. Ct. 824 (1967). 

[3] By his third and final assignment of e r ror ,  defendant contends 
the trial court erred in denying his motion to suppress as  evidence 
incriminating statements made by him. This assignment is without 
merit.  

I t  is the rule in this jurisdiction that  when the state at tempts to 
offer into evidence a defendant's in-custody statements, made in 
response to questioning by police and in the absence of counsel, the 
state must  affirmatively show not only tha t  the defendant was fully 
informed of his r ights  but  also that  he knowingly and intelligently 
lvaived his r ight  to counsel. Sttrtc 1 ' .  Silcr, 292 N.C. 543, 233 S.E.2d 
733 (1977); Sttrtr~ 1 % .  Kigqs,  289 N.C. 522, 223 S.E.2d 371 (1976). 
"[U]nless and until such ~va rn ings  and waiver a r e  demonstrated by 
the prosecution a t  t r ial ,  no evidence obtained as a result of interro- 
gation can be used against him." ,Vim rctltr 1,. L4i.ixr~tr, 384 U.S. 436, 
379, 16 L. Ed.2d 694, 726, 86 S. Ct. 1602, 1630 (1966). 

In compliance with this rule the trial court conducted a lengthy 
i v i r  r l i ,~ ,  hearing a t  which Officers Snead and Jarrel l  testified. 
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Defendant offered no evidence a t  the voir dire. Following the hear- 
ing, the court made findings of fact and conclusions of law includ- 
ing findings and conclusions that  before being questioned defend- 
an t  was advised of his Mimndcr rights; that  he fully understood his 
constitutional rights, including his r ight  to remain silent and to 
have counsel; and tha t  he freely, knowingly, intelligently and volun- 
tarily waived his constitutional r ights  and made a statement to the 
police officers. The court denied defendant's motion to suppress and 
admitted into evidence the statements allegedly made by him. 

I t  is well-settled tha t  af ter  conducting a voir dire  hearing, a 
trial judge's findings of fact,  if they are  supported by competent 
evidence, a re  conclusive and binding on the appellate courts. E.g., 
St tr tr  I * .  Tho)) /pson.  287 N.C. 303, 214 S.E.2d 742 (1975), death 
srJrctc,rc~c ivc tr td ,  428 U.S 908 (1976); Stcttti i :  Pr!ritt. 286 N . C .  442, 
212 S.E.2d 92 (1975). In the case a t  hand, the trial judge's findings 
are  fully supported by competent evidence, and the findings sup- 
port the conclusions of law. 

We conclude that  defendant received a fair  t r ial ,  free from 
prejudicial error. 

No error .  

J O H N  E .  MARSHALL, MARNA J. MARSHALL, DEVON G. BELL,  RHONDA T. 
ROGERS,  EDWARD L. HOWELL,  AMON G. STEWART,  BETTY J .  
STEWART,  ANDG. C. BROWN v . E R N E S T  W. MILLER,  A N D W I F E . J A N E  D. 
MILLER,  INDIVIDUALLY A N D  DIBIA SPANISH TRAILS, ALIAS SPANISH 
TRAILS MOBILE HOME PARK,  A N D  IRA GROSSMAN 

No. 72 

(Filed 7 April 1981) 

U n f a i r  Competit ion 5 1- u n f a i r  t r a d e  prac t ices  - good fa i th  i r r e l evan t  
In  determining whether a violation of G.S. 75-1.1 hasoccurred,  the question 

of whether the defendant acted in bad faith is not pertinent, and the character of 
the plaintiff, whether public or private, should not a l te r  the scope of the remedy 
under this statute. 

ON petition for discretionary review of a decision of the Court 
of Appeals, 47 N.C. App. 530, 268 S.E. 2d 97 (1980), vacating a 
judgment by Alexander, J. a t  the 18 September 1979 Session of 
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District Court, GUILFORD County in favor of plaintiffs and  award- 
ing defendants a new trial.  Plaintiffs' petition for discretionary 
review was denied 4 November 1980. The Attorney General filed a 
motion for reconsideration of t ha t  denial on 24 November 1980 
asking that  this Court g r a n t  discretionary review for the limited 
purpose of considering whether the Court of Appeals e r red  in hold- 
ing tha t  proof of bad faith is required to establish a violation of G.S. 
75-1.1. We allowed discretionary review for that  limited purpose on 
6 January  1981. 

Attorney General Rufus L. Edrnistert by Special Deputy Attor- 
ney General John R. B. Matthis, Assistant Attorney General Alan S. 
Hirsch and Assistant Attorney General James C. Gulick, amicus 
curiae, for the State. 

Edwards, Greeson, Weeks & Turner by Joseph E.  Turner for 
plaintiff appellants. 

Hatfield, Hatfield & Kinlaw b y  John B. Hatfield, Jr. and 
Kathryn K. Hatfield for defendant appellees. 

MEYER.  Justice. 

Plaintiffs, residents of a mobile home park in Greensboro, 
North Carolina, br ing  this action seeking damages from defend- 
ants, owners and  managers  of the park.  Each of the plaintiffs seeks 
damages for certain misrepresentations allegedly made  by defend- 
an ts  concerning services which defendants would provide to plain- 
tiffs, lessees of lots in the mobile home park. Plaintiffs offered 
evidence, and the jury found a s  fact, that  defendants had led plain- 
tiffs to believe tha t  they would be furnished the following services 
or  amenities by the mobile home park: two playgrounds, one bas- 
ketball court,  one swimming pool, adequate garbage  facilities and 
pickup, complete yard care,  paved and lighted streets and common 
facilities. The jury further  found that ,  during the period between 7 
October 1974 and the filing of this action on 7 October 1977, defend- 
an ts  had failed to provide any of those facilities or services. Based on 
these findings of fact by the jury, Judge  Alexander determined a s  a 
matter  of law that  certain of defendants' misrepresentationsconsti- 
tuted unfair or  deceptive ac tsor  practices in or  affecting commerce 
within the meaning of G.S. 75-1.1. The procedure to be followed by 
trial courts, tha t  the jury find facts upon which the trial judge bases 
conclusions of law as to whether a practice is proscribed by G.S. 
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75-1.1, was outlined by this Court in Hardy v. Toler, 288 N.C. 303, 
218 S.E.  2d 342 (1975). Judge  Alexander, following this procedure, 
determined that  the defendants had engaged in unfair and decep- 
tive practices, and damages assessed by the jury were trebled 
pursuant to G.S. 75-16. 

The Court of Appeals found e r ro r  in several of the issues 
submitted to the jury. Our  review is limited to Issue No. 4, which 
was as  follows: 

Did the defendant, af ter  October 7, 1974, without the 
intent and/or the ability to perform lead the plaintiffs or 
any of them to believe that  he would provide the following 
equipped facilities for their use, reasonable wear and 
tear  accepted (sic)? 

(a)  Two playgrounds 

ANSWER: Yes. 

(b) One basketball court 

ANSWER: Yes. 

(c) One swimming pool 

ANSWER: Yes 

(d)  Household water 

ANSWER: No 

(e) Adequate garbage facilities and pickup 

ANSWER: Yes 

(f) Complete yard care,  tha t  is, mowing and t r imming 

ANSWER: Yes 

(g) Paved streets 

ANSWER: Yes 

(h) Lighted streets 

ANSWER: Yes 
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(i) Common facilities 

ANSWER: Yes 

The  Court of Appeals deemed tha t  s tatement  of the issue erroneous 
because defendants could be adjudged to have committed unfair or  
deceptive acts without a showing that  they acted in bad faith. 

In determining tha t  bad faith was an  essential element of 
plaintiffs'claim, the Court of Appeals recognized that  G.S. 75-l . l (a)  
closely follows the portion of Section 5 of the Federal Trade Com- 
mission Act codified a t  15  U.S.C. 5 45(a) (1) (hereinafter FTC Act). 
In fact, the language of our statute is identical to that  section of the 
FTC Act. Both acts fur ther  provide for government enforcement, 
our s tate  Act through actions brought by the Attorney General to 
obtain mandatory orders. (G.S. 75-14). The court may impose civil 
penalties in suits instituted by the Attorney General in which the 
defendant is found to have violated G.S. 75-1.1 and the "acts or  
practices which constituted the violation were, when committed, 
specifically prohibited by a court order or  knowingly violative of a 
statute." G.S. 75-15.2. Unlike our own statutory scheme, however, 
the FTC Act confers no private r ight  of action upon an  injured 
party. Hollowa?j t t .  Bristol-Myers Corp., 485 F .  2d 986 (D.C. Cir. 
1973); Curlson r q .  Coca Cola Co., 483 F. 2d 279 (9th Cir. 1973). 
Rather, the provisions for private enforcement found in our statute 
a r e  more closely analogous to Section 4 of the Clayton Act, which 
provides for private suits with treble damage recovery for violation 
of federal ant i t rust  laws. 1 5  U.S.C. § 15 (1976). 

I t  is established by earlier decisions of this Court that  federal 
decisions interpreting the FTC Act may be used a s  guidance in 
determining the scope and meaning of G.S. 75-1.1. J o h ~ s o t ~  l q .  IHSUY- 
c111c.r Co., 300 N.C. 247, 266 S.E. 2d 610 (1980); Hnrdy  1..  Tolpr, 288 
N.C. 303, 218 S .E.  2d 342 (1975). Federal courts have uniformly 
held tha t  the FTC may issue a cease and desist order  to enforce 
Section 5 where an  ac t  or  practice has a capacity to deceive, regard- 
less of the presence or  absence of good faith on the par t  of the 
offending party.  Ch?ysler Cot-p. 1 , .  F.T.C., 561 F. 2d 357,363 (D.C. 
Cir. 1977); Dohrrt!!, Cl i j jo)d, S t c ~ r x  & Shr.tlfidd, Inc. r t .  F. T. C., 392 
F. 2d 921 (6th Cir. 1968); Montgo?rl~ry Wurd & Co. t :  F.T.C., 379 F .  
2d 666 (7th Cir. 1967). Although recognizing the precedential value 
of FTC decisions, the Court of Appeals held that,  because our state 
Act provides for a private action, federal decisions to the effect that  
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bad faith was not necessary to show a violation of the FTC Act were 
not dispositive. Good faith, said the Court of Appeals, may be irrele- 
vant where the Attorney General seeks injunctive relief under G.S. 
75-14, a remedy analogous to an  FTC cease and desist order ,  but it 
should be relevant where a party is potentially liable in a private 
action for treble damages under G.S. 75-16. Our task is to deter- 
mine whether the intent of the Legislature will be more fully served 
if the addition of a private action under our statute brings with it a 
concomitant requirement that a private party must show bad faith 
in order to recover treble damages. In resolving that  question, we 
are  guided by two other questions: (1) what was this State's unfair 
and deceptive t rade  practice act  intended to accomplish, and (2) 
h o ~ v  can the purpose for which the law was passed be most fully 
realized. 

Between the 1960's and the present, North Carolina was one of 
forty-nine states to adopt consumer protection legislation designed 
to parallel and supplement the FTC act. Leaffer and Lipson, COH- 
s u m e r  A c t i o m  Aya i i l s t  U n f a i r  or  Decepti19e A c t s  o r  Pracf icc~s:  T h e  
Priisnte Uses  of Federal  T r a d e  Commissiorl  Jlrrispr/ ldence,  48 Geo. 
Wash. IJ. Rev. 521 (1980). The statute enacted in North Carolina in 
fact had its genesis in the first of several alternative forms sug- 
gested to the states by the Federal Trade Commission and the 
Committee on Suggested State Legislation of the Council of State 
Governments. Council of State Governments, Suggested State Leg- 
islation (Vol. X X I X  1970); Lovett, S f a f e  D c w p f i v e  T r a d e  Practices 
Lr ,q is la t io~/ .  46 Tulane L. Rev. 724, 732 (1972). The Commission 
encouraged state-level legislation because it recognized that  en- 
forcement of the FTC Act's broad Section 5 proscription against 
"unfair or deceptive acts or practices" could not possibly be accom- 
plished without extra-agency assistance. L. Richie & H. I. Safer- 
stein, Private Actionsfor Consumer Injury Under State Law-The 
Role of the Federal Trade Commission, in FTC Trade Regulation- 
Advertising, Rulemaking and New Consumer Protection 415 (PLI  
1979). In enacting G.S. 75-16 and G.S. 75-16.1, our Legislature 
intended to establish an  effective private cause of action for 
aggrieved consumers in this State. 

Such legislation was needed because common law remedies 
had proved often ineffective. Tort actions for deceit in cases of 
misrepresentation involved proof of scienter as an  essential element 
and were subject to the defense of "puffing."Comment, Mar!ilarzd',s 
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Consumer Protection Act: A Private Cause of Action for Unfair o r  
Deceptive Trade  Practices, 38 Md. L. Rev. 733,734 (1979). Proof of 
actionable f raud  involved a heavy burden of proof, including a 
showing of intent to deceive. Ragsdale  I * .  Kennedg, 286 N.C. 130,209 
S .E.  2d 494 (1974). Actions alleging breach of express and implied 
warranties  in contract also entailed burdensome elementsof proof. 
See Langer & Ormstedt,  The Connecticat Unfair Trade Practices 
Act, 54 Conn. B. J. 338 (1980). A contract action for rescission or  
restitution might  be impeded by the par01 evidence rule where a 
form contract disclaimed oral misrepresentations made in the 
course of a sale. Use of a product af ter  discovery of a defect or  
misrepresentation might constitute an  affirmance of the contract. 
Any delay in notifying a seller of an  intention to rescind might  
foreclose an  action for rescission. Richie and Saferstein, supra  a t  
416-17. Against this background, and with the federal act  a s  gui- 
dance, North Carolina and all but  one of her sister states have 
adopted unfair and deceptive t rade  practices statutes. Richie & 
Saferstein, supra  a t  441. 

In its opinion, the Court of Appeals sought to d raw a distinc- 
tion between actions brought by the Attorney General and private 
actions brought by aggrieved consumers. Careful examination of 
the applicable precedent in this jurisdiction and our interpretation 
of the intent of the Legislature leads us to conclude that ,  in deter- 
mining whether a violation of G.S. 75-1.1 has occurred, the question 
of whether the defendant acted in bad faith is not pertinent. The 
character of the plaintiff, i.r. whether public or private, should not 
alter the scope of the remedy under this statute. 

As authority for finding bad faith to be an essential element in 
a private cause of action under G.S. 75-1.1, Judge Parker  cited 
Tmst  Co. r. Strrith, 44 N.C. App. 685, 262 S.E. 2d 646 (1980) and 
I'nitc~tJ Rotrst<~r.s Inc. i q .  Colgntr Palmolirv Co., 485 F. Supp. 1049 
(E.D.N.C. 1980). In Strl ith, defendants, defaulting obligorson a note 
used to secure the purchase of a mobile home, filed a third party 
claim against the dealer who sold them the mobile home, alleging 
tha t  the sale of the home and dealer's failure to perform certain 
services constituted unfair or  deceptive t rade practices in violation 
of G.S. 75-1.1. A t  the close of all evidence, the trial court granted 
defendant dealer's motion for summary judgment on that  issue. 
The Court of Appeals affirmed the trial court,  saying that  even i f  
plaintiff's allegations were true, that  would only constitute a breach 
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of warranty,  and such a breach standing alone does not constitute a 
violation of Chapter 75.44 N.C. App. a t  691,262 S .E.  2d a t  650. The 
court also said: 

We need not decide now what  specific actions, if any, 
which do not constitute f raud ,  would nonetheless be a 
violation of G.S. 75-1.1. Nevertheless, under the evidence 
presented i n  th is  case, absent evidence of willful decep- 
tion or bad faith, we cannot conclude that  the existence of 
defects in the mobile home or Tunstall's failure to per- 
form the above stated services constitutes a violation of 
G.S. 75-1.1 to warrant  the award  of treble damages 
under G.S. 75-16. Assuming trrguendo tha t  such facts, if 
established, constitute a breach of warranty,  a breach 
alone does not constitute a ciolation of Chap ter  75, and it 
is, therefore, inappropriate to treble damages resulting 
solely from the breach. (Citation omitted). 

Id.  (Emphasis  added). 

Appellants contend, and Judge  Parker  agreed, that  that  lan- 
guage requires a showing of bad faith in order for a party to recover 
treble damages. We do not agree for  two reasons. F i rs t ,  the court 
there clearly limited its opinion to the facts of the case before it. 
Second, in S m i t h  the alleged deceptive acts  had occurred and suit 
had been filed prior to the amendment to G.S. 75-1.1 adopted by the 
Legislature in 1977. The form of G.S. 75-1.1 (a)  and (b)  controlling 
in S m i t h  read as follows: 

(a)  Unfair methods of competition and unfair or  decep- 
tive acts  or practices in the conduct of any trade or  com- 
merce are  hereby declared unlawful. 

(b) The purpose of this section is to declare, and to 
provide civil means to maintain, ethical standards of 
dealings between persons engaged in business, and 
between persons engaged in business and the consuming 
public within this State, to theend that good faith and  f a i r  
d ~ a l i r z g s  betzcee~z bzlyers a n d  sellers a t  all ler~els of corn- 
merce be had  i n  this State.  (Emphasis added). 

Any inference in S m i t h  that  bad faith is an  essential element of a 
cause of action under G.S. 75-1.1 may have been based on the 
emphasized language found in section (b). We do not feel that  
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former section (b)  supports such a holding. Thus any possible impli- 
cation in S))r i t / /  tha t  a party must  show bad faith in order  to recover 
treble darnages for a violation of G.S. 75-1.1 is expressly overruled.' 

IT)) itctl Rotrstcrx, also relied on by the Court of Appeals, pre- 
sents a more difficult question. In tha t  case before a United States 
District Court, plaintiff complained of alleged unfair competition 
by defendant in breaching a contract between the parties, and 
moved for treble damages. Judge  Maletz, sitting by designation, 
ruled that  under North Carolina law treble damages were only 
recoverable where a jury finds intentional wrongdoing on the par t  
of defendant. Judge  Maletz reached that  result by analyzing three 
North Carolina cases: Stotlc i l .  Ptrmtlisc P ~ i ' l i  Ho)ilc~s. Iiir., 37 N.C. 
App. 97,245 S.E. 2d 801, cert. dunied,  295 N.C. 653,248 S.E. 2d 257 
(1978); H ~ r d y  1 , .  Tolcr, 288 N.C. 303, 218 S.E. 2d 342 (1975); and 
IAIYJ 11. E ' ) . ( J S S / P ! J .  34 N.C. App. 503, 239 S.E. 2d 574 (1977), ccrt. 
tJcilitd. 294 N.C. 441,241 S.E.  2d 843 (1978). While it is t rue that in 
each of those cases the jury had found, or the parties had stipulated. 
tha t  defendant had acted intentionally, we do not find. as  did Judge  
Maletz, that  these cases establish tha t  intentional wrongdoing is 
necessary in order to find a violation of G.S. 75-1.1. I t  simply shows 
that  the previous cases involved defendants ~vhose actions were so 
egregious as  clearly to have been in bad faith. 

Nor do we concur in Judge  Maletz's conclusion that ,  because 
G.S. 75-16 is punitive in nature,  the "requirement of a jury finding 
of intentional wrongdoing to constitute a violation of the statute is 
consistent with the position of the courts of North Carolina gener- 
ally concerning punitive damages." 459 F. Supp.  a t  1059. To begin 
with, it is a n  oversimplification to characterize G.S. 75-16 as puni- 
tive. The statute is partially punitive in nature in tha t  it clearly 
serves a s  a deterrent  to fu ture  violations. But  it is also remedial for 
other reasons, among them the fact that  it encourages private en- 
forcement and the fact that  it provides a remedy for aggrieved par-  
ties. I t  is, in effect, a hybrid. Sttrto EJ .  Rcl. E t J ~ ~ i s t c ' ) ~  I . .  J .  C'. F'(~i/uo!j 
('0.. 292 N.C.  311, 319, 233 S.E. 2d 895, 900 (1977); Hollcu 1 % .  C'ogqitl 
l'o)tfitrc, 43 N . C .  App. 229, 237, 259 S.E. 2d 1, 6-7 (1979). 

As it is a hybrid s tatute,  providing a remedy for an  entirely 
statutory cause of action, analogies to other rules of common law 

\I'r nott3 that the amrndnlrnt  to (;.S. 7.3-1.1, effecti1.c 27 ,Tune 1977.  tlcleted 
( 1 1 1  of t h r  lariguagc~ of (1)) quoted ;~bo\.e.  
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governing the imposition of punitive damages should not control. 
More significantly, whereas common law actions grounded in tort 
or contract allow both actual and multiple damages, G.S. 75-16 
provides in effect tha t  any actual damages assessed shall be trebled 
by the trial court  if a violation of G.S. 75-1.1 is found. Many of our 
sister states provide tha t  the awarding of exemplary or treble 
damages shall be proper only upon a finding of intentional wrong- 
doing. SCP Conn. Gen. Stat .  Ann. § 42-110g (West Cum. Supp. 1980) 
(punitive damages in the discretion of the court); Ga. Code Ann. 5 
106-1210 (Cum. Supp. 1980) (if violation was "intentional" exem- 
plary damages allowed); La. Rev. Stat.  Ann. § 51:1409 (West Cum. 
Supp. 1981) (if deceptive act knowingly used, damages trebled); 
Mass. Gen. Laws Ann. Ch. 93A 5 11 (West Cum. Supp. 1981) (if act 
willful or knowing, damages may be trebled); S.C. Code § 39-5-140 
(1976) (if violation willful or  knowing, actual damages trebled); 
Tenn. Code Ann. 5 47-18-109 (1979) (if violation willful or knowing, 
actual damages trebled); Tex. [B&C] Code Ann. tit. 2 , s  17.50(b)(l) 
(Cum. Supp. 1980) (if violation done knowingly, t r ier  of fact may 
treble the amount of actual damages under $1,000.00). 

Absent statutory language making trebling discretionary 
with the trial judge, we must  conclude that  the Legislature 
intended trebling of any damages assessed to be automatic once a 
violation is shown. To rule otherwise would produce the anomalous 
result of recognizing that  although G.S. 75-111 creates a cause of 
action broader than traditional common law actions, G.S. 75-16 
limits the availability of any remedy to cases where some recovery 
at  common law would probably also lie. 

Nor do we find the fact that  a violation of any provision of the 
Retail Installment Sales Act, G.S. Chapter 25A, is only a violation of 
G.S. 75-1.1 when it is "knowing and willful" probative on the issue 
before us. As correctly argued by the Attorney General, full compli- 
ance with that  Act requires meetinga number of technical require- 
ments. I t  is therefore not inconsistent with our decision today that ,  
by statute, only a knowing and willful violation of that  Act consti- 
tutes an  unfair or deceptive t rade  practice. Equally significant is 
the fact that  in many instances the Legislature has declared that  
violation of certain statutes also constitutes a violation of G.S. 75- 
1.1, without any  requirement of intentional wrongdoing. SOP, cJ.y., 
G.S. 66-100(e) (violation of any provisionsof the Business Opportun- 
ity Sales statute); G.S. 66 - l l l (d )  (violation of any provision of the 
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Loan Brokers statute); G.S. 66-125(c) (violation of any provision of 
the Prepaid Entertainment Contracts statute). 

Most of the prior reported decisions interpret ing G.S. 75-1.1 
have deal t  with the scope of the statute. See, e.g., State e.r rel. 
Edwlisten i l .  J. C. Penney Co., 292 N.C. 311,233 S.E. 2d 895 (1977); 
L o l ~  i 9 .  Pressley, 34 N.C. App. 503, 239 S.E. 2d 574 (1977). But  in 
Johnson 11. Insurance Co., 300 N.C. 247,266 S.E.  2d 610 (1980), this 
Court addressed the question of what, as  a matter  of law, makes a 
t rade  practice "unfair or  deceptive." Justice Britt ,  writing for the 
Court, began his analysis of that  question by noting that  the mean- 
ing of the te rms is not enunciated by the FTC Act, but  that  "[ilt is 
critical tha t  the generality of the s tandards of illegality be noted." 
Id. a t  262, 266 S.E.  2d a t  620 (citations omitted). 

Whether a t rade  practice is unfair or deceptive usually depends 
upon the facts of each case and the impact the practice has in the 
marketplace. Id. a t  262-63,266 S.E.  2d a t  621. A practice is unfair 
when i t  offends established public policy a s  well as  when the prac- 
tice is immoral,  unethical, oppressive, unscrupulous, o r  substan- 
tially injurious to consumers. Id. a t  263,266 S.E. 2d a t  621. As also 
noted in Johnson, under Section 5 of the FTC Act, a practice is 
deceptive if it has the capacity or  tendency to deceive; proof of 
actual deception is not required. Id. a t  265, 266 S .E.  2d a t  622: 
Trans World Accounts, Inc. v. Federal Trade Commission, 594 F .  2d 
212 (9th Cir. 1979); Resort Car Rental System, Inc. v. Federal Trade 
Commission, 518 F .  2d 962 (9th Cir.), cert. denied sub nom MacKen- 
xie v. United States, 423 U.S. 827 (1975). Consistent with federal 
interpretations of deception under Section 5, s tate  courts have gen- 
erally ruled tha t  the consumer need only show tha t  a n  ac t  or prac- 
tice possessed the tendency or  capacity to mislead, or  created the 
likelihood of deception, in order  to prevail under the states' unfair 
and deceptive practices act. Johnson v. Insurance Co., 300 N.C. 247, 
265-66,266 S.E.  2d 610,622 (1980); Annot. 89 ALR 3d 449,465; see 
Leaffer and Lipson, supra a t  535 and the  numerous caces cited in n. 
87. 

If unfairness and deception a r e  gauged by consideration of the 
effect of the practice on the marketplace, it follows tha t  the intent of 
the actor is irrelevant. Good faith is equally irrelevant. What is 
relevant is the effect of the actor's conduct on the consuming public. 
Consequently, good faith is not a defense to a n  alleged violation of 
G.S. 75-1.1. 



N.C.] SPRING TERM 1981 549 

Marshall v. Miller 

As mentioned above, the Court of Appeals felt that ,  as  this was 
a private action rather  than one instituted by the Attorney General, 
good faith was a proper defense. There is some authority in other 
jurisdictions for such a distinction. See, e.g., Bartner u. Carter, 405 
A. 2d 194 (Me. 1979) (where "loss of money or  property" is an  
essential element of the claim, private action showing mere proof of 
capacity to deceive is insufficient). 

We reach the contrary result for several reasons. First ,  nothing 
in our earlier decisions in Hardy and Johnson limits the preceden- 
tial value of FTC jurisprudence to cases or  actions brought by the 
Attorney General. Indeed, both cases actually involved private liti- 
gants. Second, unlike statutes enacted by some of our sister states, 
there is no explicit statutory requirement of a showing of bad faith 
in G.S. 75-1.1. Finally, a s  discussed above, under the standards for 
determining what  is unfair and deceptive according to Johnson, the 
intent or  good faith belief of the actor is irrelevant. 

In an  area of law such as this, we would be remiss if we failed to 
consider also the overall purpose for which this statute was enacted. 
The commentators agree tha t  s tate  statutes such a s  ours were 
enacted to supplement federal legislation, so that  local business 
interestscould not proceed with impunity, secure in the knowledge 
that  the dimensions of their transgression would not meri t  federal 
action. Given the small dollar amounts often involved in such suits, 
statutory provision for treble damages found in G.S. 75-16 serves 
two purposes. F i rs t ,  it makes more economically feasible the bring- 
ing of an  action where the possible money damages are  limited, and 
thus encourages private enforcement. See, I1 Areeda & Turner,  
Antitrust Law 149-50 (1978), quoted i n  Survey of Developments i n  
North Carolina Law, 1980 - Commercial Law, 59 N.C. L. Rev.- 
(1981). Second, it increases the incentive for reaching a settlement. 
Fur ther  provison for attorney fees, found in G.S. 75-16.1, also 
encourages private enforcement in the marketplace. The dissimi- 
larity in language used by our Legislature in G.S. 75-1.1 and G.S. 
75-16.1, in tha t  willfulness i s  specifically mentioned in the latter,  
was apparently not accidental. The f ~ c t  that  attorney fees may only 
be awarded upon a specific finding tha t  defendant acted "willfully" 
indicates, ra ther  clearly we think, tha t  the omission of willfulness, 
intentional wrongdoing or  bad faith a s  an  essential element under 
G.S. 75-1.1 was deliberate, and supports the result in this case. We 
further  note tha t  G.S. 75-16.1 also provides that  an unsuccessful 
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plaintiff may be charged with defendant's attorney fees should the 
court find tha t  "[tlhe party instituting the action knew, or should 
have known, the action was frivolous and malicious." This is an  
important counterweight designed to inhibit the bringing of spur-  
ious lawsuits which the liberal damages provisions of G.S. 75-16 
might otherwise encourage. 

Were we to agree with the Court of Appeals, we think we would 
seriously weaken the effectiveness of G.S. 75-1.1 and circumvent 
the intent of the Legislature. For  reasons not here addressed the 
Court of Appeals ordered this cause remanded for a new trial. 
Except  a s  modified herein, we adopt the opinion of the Court of 
Appeals. For  the reasons stated, the case is remanded to the Court 
of Appeals with directions tha t  i t  be further  remanded to the Dis- 
t r ict  Court, Guilford County for proceedings not inconsistent here- 
with. 

Modified and affirmed. 

PORSH BUILDERS.  INC. V. CITY O F  WINSTON-SALEM, A NORTH CAROI.ITA 
M~NICIPALCORPORATIOS:WAYNE A. CORPENING,  MAYOR:JON B. DEVRIES;  
E U G E N E  F. GROCE; E R N E S T I N E  WILSON; VIRGINIA H. N E W E L L ;  
J O H N  J.  CAVANAGH; ROBERT S. NORTHINGTON, JR . ;  VIVIAN K. 
BURKE:  LARRY D. L ITTLE,  ntEalnr;,Rs OF TIIF: B ~ A K D  OF ALDERMEK FOR TIIF 
C ITY OF' W I N S T ~ N - S A I , ~ ; , ~ ~ ,  ASI) T H E  R E D E V E L O P M E N T  COMMISSION OF 
WINSTON-SALEM. .4 P O I . I T I ~ A I ,  Sr . snr l - rs ro~ OF TIIE C ITY OF WIYSTOS-SALEM 

No. 96 

(Filed 7 April 1981) 

1. Municipal Corporations § 4.5- sale of redevelopment commission property 
- highest responsible bidder 

In  the statute providing for sale of municipal redevelopment commission 
property to the "highestresponsible bidder." G.S. 160A-514(d), the term "respon- 
sible" was intended to give the municipality power to use itsdiscretion only to the 
extent of determiningwhether a bidder had the resources and financial ability to 
complete the project set forth in his proposal for the development of the property 
and does not a l lo~v the municipality to consider lvhich bid best complies with the 
redevelopment plan. 

2. Municipal Corporations i j  4.5- sale of redevelopment commission property 
- rejection of highest bid 

The provision of G.S. 160A-514(d) giving the governing board of a munici- 
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pality the power to reject all bids for redevelopment commission property does 
not impliedly authorize the board to reject the highest bid if a lower bid "more 
nearly" complies with the redevelopment plan. 

3. Municipal  Corpora t ions  § 4.5- sale of redevelopment  commission p rope r ty  
- au tho r i ty  of munic ipal  gove rn ing  hody to app rove  salt. 

The provision of G.S. 160A-514(d) making salesof municipal redevelopment 
commission property subject to the approval of the governing body of the munici- 
pality merely places final authority in the board to determine whether all sub- 
mitted bids satisfy the zoning requirements of the district and are  in general 
conformity with the redevelopment plan and does notgive the board authority to 
determine which bid "more nearly" complies with the redevelopment plan. 

4. Municipal  Corpora t ions  9 4.5- sale of redevelopment  commission p rope r ty  
- necessity f o r  accep t ing  h igh  bid 

In selling the property of a municipal redevelopment conlmission to private 
dsvelopers, the municipal board of aldermen is required to accept the "highest 
responsible bid." if any. where tha t  bid complies with the applicable zoning 
restrictions and the redevelopment plan for the property to b'e sold. 

Justice M E Y E R ~ ~ ~  not participate in the consideration or decision of this case. 

Justice CARLTON dissenting. 

DEFENDANTS appeal as  a mat te r  of r ight  from a decision of 
the Court of Appeals, 47 N.C. App. 661, 267 S .E .  2d 697 (1980) 
(opinion by Webb, J., with Vaughn, J . ,  concurring and M n r t i ~ l  
(Hnrr.!j C.), J., dissenting). The Court of Appeals reversed summary 
judgment in favor of defendants entered by Walker., S. J., a t  the 20 
November 1978 Civil Session of Superior Court, FORSYTH County. 
This case was argued as No. 116, Fall Term, 1980. 

Plaintiff instituted this action on 17 October 1978, seeking an 
order directing the Mayor and Board of Aldermen of Winston- 
Salem to accept a bid made by plaintiff to buy a certain parcel of 
real estate in the City of Winston-Salem, or, in the alternative, an  
order awarding  damages. The parcel a t  issue was acquired by the 
City a s  a par t  of a t rac t  of land to be developed in accordance with 
the Crystal Towers Community Development Plan. The parcel, des- 
ignated as Parcel 1 of the Crystal Tokvers Community Development 
Area, was offered for sale by the Winston-Salem ;Redevelopment 
Commission pursuant to the terms of G.S. 160A-514. Plaintiff sub- 
mitted a bid of $6,550.00 with a plan to build six apartment  units 
upon the property. One other bid was submitted by Mr. John 
Ozmun in the amount of $4,750.00, with a proposal to move a single 
family dwelling onto the parcel. The City of Winston-Salem Plan- 
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ning Staff determined tha t  both proposals met  the zoning require- 
ments of the a rea  and  satisfied the residential purposes of the 
Crystal Towers Community Development Plan. The Planning Staff 
fur ther  opined that  Mr. Ozmun's proposal "more nearly" complied 
with the Development Plan,  in that  if Parcel I were sold to Mr. 
Ozmun, he would agree to sell certain other property to the City for 
development a s  housing for the elderly, one of the goals specified in 
the Development Plan. The Winston-Salem Board of Aldermen 
rejected plaintiff's bid and accepted Mr. Ozmun's bid on 16 October 
1978 by a five to four vote, with the Mayor casting the decidingvote. 

The Forsyth County Superior Court granted defendants' mo- 
tion for summary judgment on 20 November 1978 and on 21 Novem- 
ber  1978 denied plaintiff's motion for injunctive relief pending 
appeal.  The Court of Appeals, Judge  Har ry  C. Martin dissenting, 
reversed summary judgment entered in favor of defendants, hold- 
ing that  if the Board of Aldermen elected toaccept either of the two 
bids, it would have to accept plaintiff's bid a s  the "highest responsi- 
ble bid" under the language of G.S. 160A-514(d). Defendantsappeal 
as  a matter  of right pursuant to G.S. 7A-30(2). 

FI . ! /P ,  Booth rr rrd Potfrr. hlj Lrsl ic j  G. F r ~ r  rr rid Joli r l  P. Vrr rz 
%rr ) / t i t ,  111, .for 1110 irltijf-trpprllcr. 

COPELAND. Justice. 

The sole question presented by this appeal is whether defend- 
an t s  were required under the language of G.S. 160A-514 to accept 
plaintiff's bid as  the "highest responsible bid," if defendants 
decided to accept either bid submitted. For the reasons stated 
below, we find the Court of Appeals' majority opinion correct in its 
interpretation of the statute a s  allowing defendants to either reject 
all bids oraccept  plaintiff's "highest responsible bid,"and hold that  
summary judgment entered in favor of defendants was properly 
reversed. 

G.S. 160A-514(c) and (d)  govern the sale to private developers 
of property owned by the Winston-Salem Redevelopment Commis- 
sion and provide: 
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"(c) A commission may sell, exchange, or otherwise 
transfer real property or any interest therein in a rede- 
velopment project a rea  to any  redeveloper for residen- 
tial, recreational, commercial, industrial or  other uses or 
for public use in accordance with the redevelopment 
plan, subject to such covenants, conditions and restric- 
tions as may be deemed to be in the public interest or  to 
car ry  out the purposes of this Article; provided that  such 
sale, exchange or other transfer,  and any agreement re- 
lating thereto, may be made only after,  or  subject to, the 
approval of the redevelopment plan by the governing 
body of the municipality and after  public notice and 
award as specified in subsection (d) below. 

(d)  Except a s  hereinafter specified, no sale of any prop- 
e r ty  by the commission or agreement relating thereto 
shall be effected except after advertisements, bids and 
award as hereinafter set out. The commission shail, by 
public notice, by publication once a week for two consecu- 
tive weeks in a newspaper having general circulation in 
the municipality, invite proposals and shall make avail- 
able all pertinent information to any persons interested 
in undertaking a purchase of property or  the redevelop- 
ment  of a n  area  or any pa r t  thereof. The commission may 
require such bid bonds as it deems appropriate. After 
receipt of all bids, the sale shall be made to the highest 
responsible bidder. All bids may be rejected. All sales 
shall be subject to the approval of the governing body of 
the municipality. . . ." 

In its conclusions of law supporting entry of summary judgment in 
favor of defendants, the trial court stated that  G.S. 160A-514(c)and 
(d)  confer upon defendants the discretion to consider more than the 
dollar amount bid in determining which bid, if any, to accept. 
Specifically, the i r i a l  court found defendants authorized to con- 
sider "the redevelopment plan of each bidder, the housing needs of 
the City, the housing policies of the City, the revenue to be derived 
from each bid," and other factors relevant to the property in ques- 
tion. We agree with the majority decision of the Court of Appeals 
that  neither subsection of G.S. 160A-514 can be interpreted to give 
defendants the discretionary powers recited by the trial court. 
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Municipal corporations a re  created by legislative enactment 
and possess only those powers conferred in the express language of 
a s tatute and those necessarily implied by law therefrom. Ctriupbcll 
1 . .  Fi)*.st Rtrptist Clrro.c.h, 298 N.C. 476. 259 S .E.  2d 558 (1979); 
Matter of Ordinance of Annexation No. 1977-4,296 N.C. 1,249 S.E. 
2d 698 (1978); Kooiltx is. Cit!! o f  Wi)rsto)r-Strlr))l, 280 N.C. 513, 186 
S.E. 2d 897 (1972). The municipality may not exercise any power 
not granted to it, and possesses no inherent authority to exercise 
pokvers either expressly or  impliedly prohibited by statute. G).ce)io 
i s .   it!^ of I;17iristo)i-S(tl('))r, 287 N.C. 66, 213 S .E.  2d 231 (1975). In 
addition, it is generally held tha t  statutory delegations of power to 
municipalities should be strictly construed, resolving any ambi- 
guity against the corporation's authority to exercise the power. This 
Court has long held tha t  "[alny fair ,  reasonable doubt concerning 
the existence of the power is resolved against the corporation." 
Slrtr ir 1..  City of Aslir~r.illr~, 269 N.C.  90, 97, 152 S .E.  2d 139, 144 
(1967), qlcotiiifg fro)) /  Elixtrhctlr Cit!j i s .  Btr)rks, 150 N.C. 407, 412, 64 
S .E.  189, 190 (1909). Sco rrlso 56 Am. J u r .  2d Mlo/ic.iptrl Coiapoiw 
tioirs §# 195, 210 (1971). 

[I]  Applying the above rules of statutory interpretation to the 
language of G.S. 1608-514 (c) and (d), we find that  the statute can- 
not be construed to vest the amount of broad discretion in defend- 
ants  tha t  was contemplated by the trial court. Subsection (d) specif- 
ically directs tha t  "[alfter receipt of all bids, the sale shtrll be made 
to the highest responsible bidder." (Emphasis added.) Defendants 
contend that  by the use of the word "responsible," the legislature 
intended to give the governing board of a municipality broad dis- 
cretion to accept a lower bid if it determines that  the lower bid will 
make a more effective contribution to the redevelopment plan. We 
disagree. The adjective "responsible" modifies the term "bidder," 
not the t e rm "bid." "Responsible" is defined in Black's Law Diction- 
a ry  1180 (5th ed. 1979) a s  follows: 

"Liable; legally accountable or  answerable. Able to pay 
a sum for which he is or  may become liable, or  to dis- 
charge an  obligation which he may be under." 

We hold that  the te rm "responsible" in G.S. 160A-514(d) was 
intended to give the municipality power to use its discretion only to 
the extent of determining whether a bidder has the resources and 
financial ability to complete the project set forth in his proposal for 
the development of the property. This phrase does not allow the 
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municipality to consider which bid best complies with the redevel- 
opment plan. 

[2] Likewise, we reject defendants' allegation that  since subsec- 
tion (d)  of the statutue expressly empowers the governing board of a 
municipality to reject all bids, i t  impliedly authorizes the board to 
reject the highest bid if a lower bid "more nearly"complies with the 
redevelopment plan. Again, there is no language in the statute to 
support defendants' proposed interpretation. The clear meaning of 
the language of subsection (d)  is that  although the municipality 
may reject all bids, if any  bid is accepted, i t  must  be the "highest 
responsible bid." 

Our interpretation is supported by this Court's recent opinion 
construing the same statute in Campbell I > .  First Baptist  Church, 
slcprcc. There Chief Justice Branch, writing for the Court, stated: 

"As we read the statute, each subsection confers upon a 
redevelopment commission the authority to perform cer- 
tain acts necessary to ca r ry  out the redevelopment pro- 
ject, and the use of the word 'may' merely denotes that  the 
commission is not required to do each and every act  au-  
thorized in G.S. 1608-514. However, should a commis- 
sion elect to exercise the authority conferred upon it by a 
particular section, then the procedural requirements 
'shall 'be followed." 298 N.C. a t  483, 259 S.E. 2d a t  563. 

Subsection (c) provides tha t  a municipality may  sell property, and 
if it chooses to exercise this power, the sale must  be made according 
to the procedural requirements set forth in subsection (d). One 
requirement specified under subsection (d) is that  "[alfter receipt of 
all bids, the sale shall be made to the highest responsible bidder." 
The use of the term "shall" renders the procedural requirement 
mandatory, if the governing body of the municipality decides to 
accept any bid. 

[3] Defendants further  maintain that  the authority to use the 
discretionary powers outlined by the trial court stems from the 
provision in subsection (d)  tha t  "[all1 sales shall be subject to the 
approval of the governing body of the municipality." They argue 
tha t  the express delegation of authority to approve the sale 
impliedly gives them the power to determine which bid "more 
nearly" complies with the redevelopment plan. Were we to accept 
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defendants' a rgument ,  the provisio,n tha t  the sale shall be made to 
the "highest responsible bidder" would be rendered meaningless. If 
a sale could only be "approved" by the governing board after the 
board determined tha t  the sale was being made to the bidder whose 
plan best satisfied the purposes and specifications of the redevel- 
opment plan, then no more than one "responsible bidder" could 
exist and there would have been no need for the legislature to 
specify tha t  the sale shall be made to the highest responsible bidder. 
We believe the provision vesting authority in the governing board 
to approve the sale was merely intended to place final authority in 
the board to determine whether all submitted bids satisfy the zon- 
ing requirements  of the district and a re  in general conformity with 
the redevelopment plan. The clause also allows the board to ulti- 
mately decide whether all bids should be rejected. Thus, the approv- 
al provision serves as a protective measure to insure that  the Rede- 
velopment Commission's actions under the statute a re  in conformity 
with the zoning laws and the redevelopment plan. This interpreta- 
tion reconciles the approval clause and the requirement that  the 
sale shall be made  to the highest responsible bidder,  so tha t  each 
sentence of the s tatute remains fully effective. I t i s  well established 
tha t  a statute must  be considered as a whole and construed, if 
possible, so that  none of its provisions shall be rendered useless or 
redundant. I t  is presumed tha t  the legislature intended each por- 
tion to be given full effect and did not intend any provision to be 
mere surplusage. Jol l~y i 3 .  W r i g h t ,  300 N.C. 83, 265 S.E. 2d 135 
(1980); Willicr ms i y .  Wi l l innis ,  299 N.C. 174,261 S .E.  2d 849 (1980); 
State Ex Rcl. Corn)nis.siorz~r of I?~szlrance v. North Caro l i r~a  Auto-  
wohile Rate  A d ? ~ i n i s t r c r t i ~ ~ ~  Office, 294 N.C. 60, 241 S.E. 2d 324 
(1978). Our interpretation of G.S. 160A-514(c)and (d)complies with 
this rule of construction and comports with the legislature's intent. 

[4] For  the foregoing reasons, we affirm the Court of Appeals' 
majority holding that  under the language of G.S. 160A-514, defend- 
an ts  a r e  required to accept the "highest responsible bid," if any,  
where that  bid is in compliance with the applicable zoning restric- 
tions and redevelopment plan for the property to be sold. The Court 
of Appeals' decision reversing summary judgment in favor of de- 
fendants is 

Affirmed. 

Justice MEYER did not participate in the consideration or  
decision of this case. 
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Justice CARLTON dissenting. 

I respectfully dissent from the majority opinion because I 
think it incorrectly interprets  the intent of our Legislature with 
respect to the responsibility of a municipal governing body in re- 
viewing the sale to private developers of property owned by a 
redevelopment commission. In my opinion, this decision seriously 
impairs  the ability of city officials to manage responsibly the busi- 
ness affairs of the city with which they are  entrusted. 

The sole issue presented by this appeal is the interpretation of 
the requirement in G.S. 160A-514(d) that  "[alfter receipt of all bids, 
the sale shall be made to the highest responsible bidder." The 
majority holds that  the term "responsible" in the statute: 

was intended to give the municipality power to use its 
discretion on ly  to the extent of determining whether a 
bidder has the resources and financial ability to complete 
the project set forth in his proposal for the development of 
the property. Thin  ph rase  does not  a l low the m u n i c i p a l i t y  
to cons ider  which bid best compl ies  wi th  the r e d e ~ ! e l o p m e ? ~ t  
plan.  

(Emphases added.) With this narrow, restrictive interpretation of 
the statute I strongly disagree. 

In reaching its interpretation of the statutory phrase "highest 
responsible bidder," I think tha t  the majority has ignored the car-  
dinal rule of statutory construction: In ascertaining legislative 
intent, courts should consider the language of the statute, the sp i r i t  
of the statute and what  it seeks to accomplish.  Stel3enson I-. D u r h a m ,  
281 N . C .  300, 303, 188 S .E.  2d 281, 283 (1972). In reviewing the 
language, spir i t  and goal of G.S. 160A-514 I think tha t  the trial 
court properly concluded that  the statute authorizes a city govern- 
ing board "to give consideration to the redevelopment plan of each 
bidder, the housing needs of the City, the housing policies of the 
City, the revenue to be derived from each bid, and factors other than 
merely the dollar amount bid for the property in question." The 
majority reaches a contrary conclusion with absolutely no citation 
of authority. 

In first reviewing the language of the statute, the statutory 
phrase in question refers to the "highest responsible bidder." To 
hold, as  the majority does, that  this phrase refers  only to determin- 
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ing whether a bidder has sufficient financial resources to make 
good his bid and to perform his proposed plan is to ignore com- 
pletely the precise legislative usage of the word "responsible." The 
statute does not provide, as  the majority indicates, that  a sale shall 
be made to the hifjhrst hicldr,.. Had the Legislature intended for city 
boards to limit their consideration solely to dollars and cents, why 
insert the word "responsible?" The word was used, I submit,  
because the Legislature intended this phrase to mean more than 
mere financial considerations. 

In reading G.S. 160A-514 in conjunction with the remaining 
statutes in Article 22, Chapter  160A, the spir i t  and goal of the 
s tatute in question becomes clear, and the legislative intent in 
employing the phrase "highest responsible bidder" becomes easily 
discernible. As the trial court  apparently concluded, this Article of 
our General Statutes is obviously concerned with factors such as the 
redevelopment plan of bidders, the housing needs and policies of a 
city, the revenue to be derived by a city from bids received, and 
other factors other than mere dollar amounts. See G.S. 5 160A-513 
(1976). To hold otherwise would be to interpret  a s  meaningless the 
statutory provision requir ing tha t  bids and sales must  be approved 
by the governing body, G.S. § 160A-514(d). Under the majority's 
interpretation, such approval would be merely a mechanical and 
ministerial ac t  which could be performed by  any city employee by 
simply comparing the bid amounts. I do not believe this to be spirit  
or  goal of our redevelopment statutes. 

In reaching its decision, I think the majority has ignored the 
clear language of G.S. l6OA-514(c). As I read this statute, it limits 
sales by redevelopment commissions to bidders whose plans a re  
consistent with the redevelopment or community development plan 
for a n  a rea  and requires the governing body's, in this case the Board 
of Aldermen's, approval of such sales. By this statute, it seems clear 
to me tha t  our Legislature has authorized the Board of Aldermen to 
determine which plans a re  consistent with, or  more consistent with, 
the redevelopment plan. Here,  a majority of the Board concluded 
tha t  the Ozmun bid was more consistent with the community plan 
and more fully achieved the objectives sought to be achieved by the 
plan. Clearly, then, in determining who is the "highest responsible 
bidder," the Board of Aldermen is authorized, and indeed required, 
to consider which plan would be most consistent with the redevel- 
opment plan of the city. 
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I certainly agree with the majority that  the phrase "highest 
responsible bidder" refers to financial considerations. I cannot 
agree, however, with the majority's holding tha t  the only financial 
consideration is tha t  of the dollar amount of the bids submitted. 
Other financial considerations must  surely be more important to a 
city board. The board should be able to consider which plans sub- 
mitted would generate the most tax  revenue for the city in the long 
run and which plan would be most consistent with the housing goals 
and policies of the city. In other words, i t  is inconceivable to me that  
the Legislature intended tha t  a governing body could not consider, 
in determining the "highest responsible bidder," the overall finan- 
cial impact upon a city when making its determination as to the 
"highest responsible bidder." 

The instant case is illustrative of this point. The record dis- 
closes that  the City was committed to acquire for Section 8 Elderly 
Housing a lot across the street from the one here in question. The 
minutes of the Board meeting of 16 October 1978 indicate that  Mr. 
Ozmun held a n  option on this lot and intended to move onto it a 
house he had purchased. This would make it necessary for the City 
to purchase a house and lot, rather  than a lot only, if Parcel 1 (the lot 
sold by the City to Ozmun) were sold to Porsh Builders. The Ozmun 
bid committed Mr.  Ozmun to move his house onto Parcel 1 rather  
than the Section 8 housing lot. Obviously, the action of the Board of 
Aldermen precluded the City from having to expend considerable 
sums in purchasing a house and lot. Surely this savings would 
exceed the difference between the Ozmun and Porsh bids. More- 
o17er, the minutes established that  the Ozmun bid would generate 
more tax  funds for the City than the Porsh bid. The record discloses 
that  approval of the Ozmun bid would result in the receipt into the 
City of substantial rent  subsidy funds and would make available 
eleven additional unitsof low-rent housing in the City. I believe that  
these are  valid considerations in determining which is the "highest 
responsible bidder." 

While the majority cites no authority for its holding, my view 
is supported by decisions from other jurisdictions. In Claus i s .  Bcrbi- 
t r r x ,  41 Del. Ch. 158,165,190 A. 2d 19, 23 (1963), the court said, "It 
has been held by eminent authority that  a municipality in disposing 
of property is not required to consider only the price which is 
offered. I t  may take into consideration its economical, financial and 
industrial interest, including the tax  yield from proposed develop- 
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ment." (Citations omitted.) See Flrtternrarz-Mamtt Cotyoratio~t (>. 

Cit!j of Fort Wtr!jrcc, 248 Ind. 503, 230 N.E. 2d 102 (1967). 

My view is also supported by the well-established rule in this 
jurisdiction that ,  "The courts will not interfere with the exercise of 
discretionary powers conferred on municipal corporations for the 
public welfare, unless their action is so clearly unreasonable as  to 
amount to an  oppressive and manifest abuse of discretion . . . ." 9 
Strong's North Ctr)di)rtl I)ldr.r J d ,  Municipal Corporations 5 4 a t  
p. 134 (1977), and cases cited therein. I believe that  the power 
granted by G.S. 160A-514 is discretionary and I find no contention 
here tha t  this Board abused its discretion. Indeed, I think the 
Board, based on the record before us, properly exercised its discre- 
tion. The record establishes tha t  the Board considered numerous 
factors before reaching its determination. For  example, i t  consid- 
ered (I)  the relationship between the Ozmun proposal and the 
availability to the City of another site for Section 8 housing, (2) 
federal funding of approximately $300,000 which would be avail- 
able for Section 8 housing, (3) federal rental assistant payments of 
approximately $1.3 million over a forty-year period for the mainte- 
nance of tenants in the proposed Section 8 housing project, (4) the 
City Planning Staff's determination that  the Ozmun plan more 
nearly complied with the redevelopment plan of the City, (5) the 
greater  increase in housing stock which would result from accep- 
tance of the Ozmun bid than would result from acceptance of the 
Porsh proposal, (6) the increase in availability of housing for the 
elderly low-income citizens in the City which would result from 
acceptance of the Ozmun proposal, and  (7) a substantial increase in 
the tax base and tax revenues which would result from acceptance 
of the Ozmun proposal. In light of these factors, the relatively small 
difference in bids of $1,800 pales in comparison. To ignore the 
enumerated factors and require the City to accept the bid on a mere 
$1,800 difference, as  the majority would require, would not only, in 
my view, constitute a failure to award  to the highest respo)/sible 
bidder, such action would be highly irresponsible. 

In my opinion, the majority's decision will seriously impair the 
ability of city boards to provide proper fiscal management of city 
affairs. I t  is inconceivable to me tha t  our Legislature intended such 
a result. The majority result is wholly unreasonable when the prac- 
tical ramifications of its result a re  considered. For example, it 
would require a city (1) to ignore the anticipated tax revenue or 
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other municipal revenues to begenerated by the bids submitted, (2) 
to ignore the housing policies or  other applicable policies of the city, 
(3)  to accept a bid with conditions unacceptable to the city, and (4)  to 
accept the highest dollar bid even though, a s  here. the public notice 
of sale specifically states that  the redevelopment plan of the bidder 
must first  be approved by the Board of Aldermen. Surely such 
relevant factors as  these a r e  not to be ignored by men and women 
duly elected to provide sound business management  to the affairs of 
North Carolina's municipalities. 

The absurdi ty of the majority result is best illustrated by a 
hypothetical. If Bidder A submitted a bid of $50.000 for a particu- 
lar a rea  on which it planned construction which would result in a 
t a s  base of $100,000 and Bidder B submitted a bid of $49,500 for the 
same property on ivhich it planned construction which would result 
i t1  a tax base of $1,000,000, the majority \vould hold that  the "high- 
cl.t responsible bidder" is Bidder A because his bid was $500 more 
than Bidder B. In other words, the majority would require the city 
to take the $500 bid differential and ignore a $900,000 tax base 
tlifferential which would benefit the city with tax revenues for 
!.ears to come. 

Such a result violates not only what  I perceive to be the legisla- 
ti\.e intent; it flies in the face of what  1 know to be plain common 
sense. 

STATE O F  NORTH CAROLINA v. STERLING BOONE 

No. 15 

(Filed 7 April 1981) 

1. Cr iminal  L a w  § 81- medical  d i scha rge  f r o m  a r m y  - witness's test imony 
proper ly  exc luded  

In a prosecution for armed robbery and kidnapping where defendant pled 
not guilty by reason of insanity, the trial courtdid not e r r  in excluding testimony 
by defendant's father concerning defendant's discharge from the a rmy  and the 
nature of his discharge,  since the father was testifying with respect to a letter 
which arrived a t  defendant's home: the father testified that  he could not read well 
and tha t  someone had read the letter to him: the father was therefore not in a 
position to testify about the let ter  and its contents; the writ ing itself was the best 
evidence of its contents and it was subequently admitted into evidence; and the 
evidence of defendant's "medical discharge" which he complained was excluded 
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Mas in fact admitted.  

2. Cr iminal  L a w  5 169- tes t imony not pe rmi t t ed  a t  t r ia l  - f a i l u re  of r eco rd  to 
inc lude  exc luded  evidence  

In a prosecution for armed robbery and kidnapping where defendant pled 
not guilty by reason of insanity. any er ror  of the trial court  in refusing to allow 
defendant's father to testify about his observations of defendant's acts in the past 
year was waived by defendant's failure to include the ~vitness's answers in the 
record on appeal. 

3. Cr imina l  L a w  5 63.1- menta l  capaci ty  - l ay  opinion admissible 
The trial court did not e r r  id allowing the district attorney toask defendant's 

father his opinion a s  to whether defendant knew right from wrong and the 
father 's  anstver tha t  "at t imes he knew the difference between r ight  and wrong" 
~ v a s  properlyadmitted,  since lay opinion may be recei~red concerning the mental 
capacity of a defendant in a criminal case. 

1. C r i m i n a l  L a w  § 63.1- de fendan t ' s  i r r a t i ona l  behav io r  - exclusion of evi- 
dence  not pre judic ia l  e r r o r  

I 

In a criminal prosecution where defendant pled the defense of insanity, a 
deputy sheriff who testified tha t  defendant started a f ire in the mattress in his 
cell and waved his a r m s  across the fire should also have been allowed to testify 
tha t  defendant "was totally unalvare of what he was doing." since opinion evi- 
dence by lay Lvitnesses and lay testimony reciting irrational acts prior to or 
subsequent to the alleged offense is allowed in this Sta te ,  and the deputy should 
have been permitted to give his opinion of defendant's mental state as well as  
relate the irrational act  he observed: however, exclusion of theopinion by the trial 
judge was not prejudicial e r ror  since the admitted testimony by the deputy. 
defendant's family and his exper t  ~vitnesses placed before the jury a complete 
history and description of defendant's mental condition. 

3 .  Cr imina l  L a w  # 52- hypothet ica l  ques t ion  - i m p r o p e r  f o r m  

There was no mer i t  to defendant's contention tha t  the trial court e r red  in 
excluding the answers of defendant's psychiatric witness to his hypothetical 
questions and then allowing the State's exper t  witness to anslver a hypothetical 
question on rebuttal ,  since defendant's hypothetical questions were properly 
excluded because of factual e r rors  or unsupported hypotheses. while the district 
attorney's question contained no such errors.  

6. Robbery  5 .5- ins t ruct ions  

Where the trial judge used the terms fact and element interchangeably in 
his jury charge and a tone  point stated that  the crime of armed robbery \\.as made 
up of seven separate facts, it would have aided clarity to say tha t  the crime was 
made up of seven separate elements: ho\vever, no prejudice \vas sho\rn anti the 
jury clearly understood the elements required to find defendant guilty of armed 
robbery. 

7. Cr imina l  L a w  5 .5.l- defense  of insanity - las t  issue f o r  j u r y  

The trial court  tiid not e r r  in instructing the jury first to determine de f~nr l -  
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ant's guil t  or innocence of the crimes charged and then to reach the insanity issue 
only if it f irst  found defendant guilty of the crimes. 

8. Kidnapp ing  § 2- sentence  de t e rmined  by t r ia l  j udge  
The jury finds whether the defendantcommitted a kidnapping as defined in 

G.S. 14-39(a), and the tr ial  judge then pronounces sentence pursuant to G.S. 
14-39(bj; therefore, there was no merit  to defendant's contention that  the trial 
court erred in not allowing the jury todetermine whether the mitigating circum- 
stances set forth in G.S. 14-39(bj existed ~vhereby the punishment for kidnapping 
could be reduced. 

Justice EXUM dissenting. 

APPEAL by defendant from Godwi~ i ,  J., a t  the 20 May 1980 
Criminal Session. DURHAM Superior Court. 

Defendant was convicted of a rmed robbery and kidnapping. 
Life sentences were imposed which he appeals to this Court pursu- 
an t  to G.S. 7A-27(a). 

On 26 September 1979, a t  approximately 4 a .m.,  defendant 
and another person entered a convenience store located just outside 
the Durham city limits. Defendant was wearing a stocking mask 
and carrying a handgun. He announced to the store attendant, 
Alfonza Jones, "This is a robbery. Open the cash register." Jones 
complied with the instruction. Defendant asked Jones to go to the 
cooler where beer and frozen products were kept. Jones complied. 
When they entered the cooler, defendant told Jones, "This is not cold 
enough." Jones was then locked in a storage room and told he would 
be killed if he tried to get out. 

Defendant and his companion took money and food stamps 
from the store. As they left, they were confronted by an armed 
guard from a nearby car  dealership. The security guard had ob- 
served the robbery taking place. Shots were exchanged between 
theguard  and the two robbers. Defendant went to the storage room, 
kicked down the locked door, grabbed the store at tendant  and 
proceeded out of the store with the at tendant  in front of him with a 
gun pointed to his head. The other robber followed close behind 
defendant and his human shield. Defendant announced he was 
going to kill Jones. The security guard  shot Jones in the r ight  
shoulder, causing Jones to fall to the ground, and then shot defend- 
an t  in the head. As defendant fell to the ground, his gun discharged 
a bullet into the attendant 's r ight  hand. The other robber fled the 
scene and was subsequently captured. Defendant was taken to 
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Duke hospital and later  moved to Central Prison Hospital. He was 
subsequently moved to Dorothea Dix Hospital for psychiatric exam- 
ination. He was seen by Dr.  John McCall, a psychologist, Dr.  Milton 
Gipstein, a psychiatrist, both of whom were privately employed and 
testified for the defense a t  t r ial ,  and  Dr. Billy W. Royal, a forensic 
psychiatrist, who testified for the State. 

A t  t r ial ,  defendant pled not guilty by reason of insanity. His 
evidence in reliance upon this plea was based on testimony by his 
father ,  mother, sister, psychologist, psychiatrist and a jailer. The 
evidence to this effect and the State's rebuttal of it will be more fully 
discussed where it is pertinent to defendant's assignmentsof error .  

Rufus  L. Edvzisten, Attorney General, by T. Bzcie Costen, Spe- 
cial Deputy Attorney General, and Nollnie F. Midgette, Assistant 
A t to rmy  Geueral, for the State. 

Williu)vt A .  Smith,  Jr., attorney for dryendant uppellar~t. 

HUSKINS,  Justice. 

Defendant has grouped eight assignmentsof e r ror  and numer- 
ous underlying exceptions into one argument  in which he contends 
the t r ial  court erred in excluding evidence which tended to show he 
was legally insane a t  the time the crimes were committed. Defend- 
an t  argues essentially seven different evidentiary rulings which we 
deal with srriatint. 

[I] The trial court excluded testimony by defendant's father con- 
cerning defendant's discharge from the a rmy  and the nature of his 
discharge. This evidence was properly excluded. Defendant's 
father  was testifying about defendant's Exhibi t  No. 2, a letter 
which arr ived a t  his home. The father  was apparently at tempting 
to testify tha t  the letter was a medical discharge letter. The father 
had already testified, "I can't read too good . . . . Someone read it to 
me." Obviously, this witness was not in a position to testify about the 
letter and its contents. The wri t ing itself was the best evidence of its 
contents and it was subsequently admitted intoevidence. Seegemv-- 
ally M n h o w y  L~. Osborrle, 189 N.C. 445, 127 S.E.  533 (1925). Thus, 
the evidence of defendant's "medical discharge" which defendant 
complains was excluded was in fact admitted. 

[2] Defendant's father was also not allowed to testify about his 
observations of defendant's acts in the past year. The answers to 
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these excluded questions were not included in the record on appeal. 
Any er ror  is waived by this omission. State v. Davis, 282 N.C. 107, 
191 S.E.2d 664 (1972); State v. Fletcher, 279 N.C. 85,181 S.E.2d 405 
(1971). In any event, evidence of defendant's behavior and mental 
state was admitted when defendant's mother and sister testified. 
Defendant has failed to show any prejudice. 

[3] On cross-examination, the district attorney was allowed over 
objection to ask defendant's father his opinion whether defendant 
knew right  from wrong. Defendant's father answered that  "at 
times he knew the difference between right and wrong." This evi- 
dence was properly admitted. In this State, lay opinion may be 
received concerning the mental capacity of a defendant in a crimi- 
nal case. State 1: Hanzmonds, 290 N.C. 1, 224 S.E.2d 595 (1976); 
State 1'. Potts, 100 N.C. 457,6 S.E.  657 (1888); see generally 1 Stans- 
bury's N. C. Evidence 5 127 (Brandis rev. 1973). 

[4] Deputy Sheriff Maurice Hayes was called by defendant to 
testify about an  incident involvingdefendant af ter  his a r res t  in this 
case. Deputy Hayes testified defendant had started a fire in the 
mattress in his cell and when deputies arrived a t  the cell, they found 
defendant waving his a r m s  across the fire. Deputy Hayes' state- 
ment  tha t  defendant "was totally unaware of what  he was doing" 
was excluded by the trial court. This was error .  Opinion evidence 
by lay witnesses and lay testimony reciting irrational acts prior or  
subsequent to the alleged offense is allowed in this State. State 21. 

Ha ))I monds, supra; State 11. Potts, supra. The deputy should have 
been permitted to give his opinion of defendant's mental state a s  
well as  relate the irrational ac t  he observed. However, under the 
circumstances of this case, we find the ruling of the trial judge was 
not prejudicial. The admitted testimony by Deputy Hayes, defend- 
ant's family and his expert  witnesses placed before the jury a 
complete history and description of defendant's mental condition. 
We a re  unable to discern any real prejudice to defendant resulting 
from the exclusion of this one statement. Compa're State 1.. B m d -  
ridge, 294 N.C. 45,239 S.E.2d 811 (1978). 

[S] Defendant contends the most damaging er ror  by the trial 
court was the exclusion of Dr. Gipstein's answers to his hypothetical 
questions, and then allowing the State's expert  witness to answer a 
hypothetical question on rebuttal.  Dr. Gipstein's excluded opinion, 
which was preserved in the record, is as  follows: 
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Confining my consideration to only the facts as  you 
posed them to me in your hypothetical, I can say tha t  the 
defendant might  or  could have been laboring under a 
mental illness a t  the t ime of the cr ime and might  or  could 
have not known the nature and quality of his acts. And 
even if he did understand the nature and quality of his 
acts, he might  not have known they were wrong. 

The State's expert ,  Dr.  Billy W. Royal, was allowed to testify that  "I 
think assuming all those comments that  you made I would assume 
the person was aware  of his actions a t  that  t i m e . .  . . Yes, I think that  
a person who did tha t  would know the difference between r ight  and 
wrong." Our  examination and analysis of the hypothetical ques- 
tions reveal tha t  defendant's questions were properly excluded 
because of factual e r rors  or  unsupported hypotheses while the dis- 
trict attorney's question contains no such errors. 

When the relevant facts a r e  not within the personal knowledge 
of the expert  witness, they must,  a s  agenera l  rule, be testified to by 
other witnesses and then incorporated in a hypothetical question 
addressed to the expert.  Where an expert witness has personal 
knowledge of some of the facts of the case, he may base his opinion 
partly on his personal observation or  knowledge and partly on the 
factual evidence of other witnesses presented to him hypothetically. 
State I * .  Hrwsle?y, 294 N.C.  231,240 S.E.2d 332 (1978). The hypothet- 
ical question should include only those facts supported by the evi- 
dence already introduced or those facts which a jury might  logi- 
cally infer from the evidence. The question should not contain 
repetitious, slanted or  argumentative words or phrases. Sfnte I :  
Tcr!/lor, 290 N.C. 220, 226 S.E.2d 23 (1976); see gcncr.nll!j 1 Stans- 
bury's N. C. Evidence 5 137 (Brandis  rev. 1973). The trial court in 
applying these rules of evidence properly sustained the objection to 
the hypothetical questions asked of defendant's expert psychiatrist. 

Defendant twice posed a hypothetical question to Dr. Gipstein, 
which the doctor was not allowed to answer. Nothing would be 
served by quoting the questions in full in this opinion. Defendant in 
his brief concedes misstatements of fact in both questions. In the 
first hypothetical, Dr.  Gipstein was asked to assume as fact "that 
Dr. McCall performed several psychological tests that  revealed 
that  the defendant suffered from simple schizophrenia; . . . that  
because of his lack of ego strength and severe schizophrenia, he does 
not have the capacity to distinguish r ight  from w r o n g .  . . ." Dr.  
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McCall had in fact testified he did not know whether defendant 
knew the difference between r ight  and wrong. Fur ther ,  the jury 
could not logically infer this fact from the testimony of Dr. McCall. 
In fact,  defendant makes a somewhat contradictory argument else- 
where in his brief that  it was prejudicial e r ror  for the district 
attorney to a t tempt  to elicit from Dr.  McCall this very evidentiary 
fact. Defendant in that  argument notes what the record reveals: Dr. 
McCall was not tendered for the purpose of giving an  opinion on 
whether defendant knew right  from wrong nor did he offer such an 
opinion. Objection to the question was properly sustained since it 
contained facts neither supported by nor logically inferred from the 
evidence. 

The second hypothetical was a mere rephrasingof the original 
question and contains similar fatal defects. In the second question, 
as  defendant concedes, there was a misstatement of the sequence of 
events in the robbery in question. Becauseof these errors  in fact, the 
witness could not give an  intelligent opinion on the mental capacity 
of defendant. I t  is not necessary tha t  irrelevant facts be included in 
a hypothetical question, nor is it necessary tha t  the relevant facts in 
evidence be repeated verbatim. State 2). Taylor, supra. But in this 
case, the hypothetical questions required assumption of facts nei- 
ther  in evidence nor logically inferred therefrom. The objections 
were properly sustained. 

By way of contrast, the hypothetical question asked of the 
State's expert  witness on rebuttal lacks this flaw. Objection to that  
hypothetical question was properly overruled. I t  appears  defend- 
ant's witness was qualified to answer a proper hypothetical ques- 
tion. The problem in this case involves the improper form of tha t  
question. Contrast State c. Wade, 296 N.C. 454, 251 S.E.2d 407 
(1979); see generally 1 Stansbury's N. C. Evidence 5 137 (Brandis 
rev. 1973). 

In his second argument,  defendant has grouped and brought 
forward three alleged errors  in the instructions of the trial court to 
the jury. We find the questioned instructions to be free of prejudi- 
cial error. 

[6] In his charge to the jury on the cr ime of a rmed robbery, the 
judge used the te rms fact and element interchangeably. Fo r  exam- 
ple, the judge stated "the cr ime of a rmed robbery is made up  of 
seven separate facts." I t  would aid clarity to say tha t  the crime is 
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made up  of seven separate elements. However, no prejudice is shown. 
When the charge is construed a s  a whole, it is free of error  on this 
point. The jury clearly understood the elements required to find 
defendant guilty of a rmed robbery. See State 7,. Slade, 291 N.C. 275, 
229 S.E.2d 921 (1976). 
[7] Defendant also contends prejudicial e r ror  was committed in 
the instruction, submission and determination of the issue whether 
defendant was "not guilty by reason of insanity." The trial judge 
told the jury to consider first whether the State  had met  its burden 
of proving all of the elements of the crimes because i t  might be 
unnecessary to reach the question of sanity. He instructed the jury to 
consider the question of sanity once i t  determined defendant was 
guilty of the charged crimes. The issues submitted to the jury were 
(1) "does the jury find the defendant, Sterling Boone, guilty of 
kidnapping or  not guilty by reason of insanity?" and (2) "does the 
jury find the defendant, Sterling Boone, guilty of robbery with a 
dangerous weapon or  not guilty by reason of insanity?" The jury 
returned verdicts of guilty of both crimes. We see no er ror  in this 
procedure. The trial judge's instruction follows procedural guid- 
ance outlined in State v. Linville, 300 N.C. 135, 265 S.E.2d 150 
(1980). The basic guidance given by that  decision is that  the jury 
should establish defendant's guilt  or  innocence of the crime first 
and reach the insanity issue only if it first found defendant guilty of 
the crime. This procedure was followed by the t r ial  court in the 
present case. 

[8] Defendant argues er ror  in the kidnapping charge in that  the 
jury was not allowed to determine whether the mitigating circum- 
stances set forth in G.S. 14-39(b) existed whereby the punishment 
for kidnapping could be reduced. He contends a jury finding is 
required on whether the kidnapping victim suffered a serious in- 
jury. This same reasoning is the basis of his final a rgument  which 
deals with the judgment of life imprisonment imposed for the kid- 
napping offense. Defendant's a rgument  was rejected in dicta in 
Stcite 1..  Wil l iam,  295 N.C. 655, 669-79, 249 S.E.2d 709, 719-25 
(1978). In Williams, we said: 

Normally, a jury need only determine whether a de- 
fendant  has committed the substantive offense of kid- 
napping a s  defined in G.S. 14-39(a). The factors set forth 
in subsection (b) relate only to sentencing; therefore, 
their existence or  nonexistence should properly be deter- 
mined by the trial judge. 
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295 N.C. a t  669,249 S.E.2d a t  719. We adhere to tha t  reasoning in 
this case. The jury finds whether the defendant committed a kidnap- 
ping as defined in G.S. 14-39(a). The trial judge then pronounces 
sentence pursuant  to G.S. 14-39(b). The life sentence was properly 
imposed. 

No error.. 

Justice EXUM dissenting. 

Because I believe the trial judge erroneously sustained the 
state's objection to the psychiatric opinion of defense witness Dr. 
Milton Gipstein, and tha t  the e r ror  was prejudicial, I respectfully 
dissent from the contrary decision of the majority and vote for a new 
trial. 

The only defense offered in this case was insanity. In an effort 
to prove this defense defendant offered the testimony of his father, 
mother, and sister. He also offered the testimony of Dr. John McCall, 
a clinical psychologist, who tested defendant and diagnosed him as 
a schizophrenic. He attempted to offer the testimony of Dr. Gipstein, 
a psychiatrist employed by the North Carolina Department of Cor- 
rection, who, if permitted, would have testified in response to a 
hypothetical question tha t  a t  the time of the cr ime "defendant 
might  or  could have been laboring under a mental illness . . . and 
might  or  could have not known the nature and quality of his acts. 
And even if he did understand the nature and quality of his acts, he 
might not have known they were wrong." 

The state successfully objected to the question. Yet it was 
permitted later in the trial to offer the opinion of psychiatrist Dr. 
Billy Royal by way of a hypothetical question similar to the one used 
by defendant to the effect tha t  defendant did not suffer from a 
mental disease or defect a t  the time of the crime. 

Apparently the trial court sustained the state's objection to the 
question asked of Dr.  Milton Gipstein because defendant somehow 
improperly phrased the hypothetical question. A majority of this 
Court finds no er ror  in this ruling because the question contains "a 
misstatement of the sequence of events in the robbery in question." 

Defendant asked two hypothetical question of Dr.  Gipstein. I 
agree with the majority's conclusion tha t  the first question improp- 
erly characterized Dr. McCall's opinion. Therefore the state's objec- 
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tion was properly sustained to it. 

I can find nothing wrong, however, with the second hypothet- 
ical question put  to Dr. Gipstein. The question occupies some three 
pages in the record. Approximately 18 lines a re  concerned with the 
sequence of events a t  the robbery. The most significant aspect of the 
question includes hypothetical facts dealing with: (I) defendant's 
boyhood and family background; (2) anti-psychotic medication 
taken by the defendant; (3) his actions a t  Duke Medical Center 
where he was taken after  the robbbery; and (4) the results of the 
testing performed on him by Dr.  McCall, a psychologist. Further-  
more, Dr. Gipstein testified tha t  he personally examined the defend- 
an t  in jail af ter  the cr ime for approximately two hours on one 
occasion and three and one-half hours on another. He had reviewed 
copies of defendant's medical records a t  Duke Medical Center, the 
police report  of the robbery, the psychological testing report per- 
formed by Dr. McCall, Dr.  Royal's report,  and had interviewed 
defendant's family members. 

I t  seems clear to m e  tha t  the sequence of events a t  the robbery 
had nothing to do with Dr. Gipstein's professional opinion of defend- 
ant's sanity, even if this sequence was put  to him slightly out of 
order. My examination of the hypothetical statement of what  hap- 
pened in the robbery indicates tha t  it does not vary materially from 
the facts presented in the state's evidence. That  portion of the 
hypothethical question dealing with the robbery was as  follows: 

"[Tlhat early in the morning of the 26th of September, 
1979, he and one other went into the Li'l General Store 
and he held a gun on the clerk, demanded money and 
later  he took the clerk to a cooler and then from the cooler 
to a storage room, and the storage room door was subse- 
quently locked; tha t  he and theother  person identified by 
the name of Bullock, left the store and when they got 
outside, a shot was fired a t  them by a security officer; that  
shots were exchanged by Mr.  Bullock and the security 
officer, tha t  he took the clerk from the storage room and 
he went  outside holding the clerk by the seat of the pants, 
and holding a gun against him, where subsequently the 
clerk was shot and the defendant was shot." 

Later defendant's counsel corrected this aspect of the question by 
saying, "that the defendant and the defendant Bullock were in the 
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process of leaving the store or  were in the store and a shot was fired 
by a witness by the name of Mr. Buchanan, a security officer." 

The essential requirement of a hypothetical question is that  it 
be "sufficiently explicit for the witness to give an  intelligent and 
safe opinion." S ta t e  T .  D i l l i a r d ,  223 N.C. 446,448,27 S.E. 2d 85 ,87  
(1943). This Court recently put the rules governing hypothetical 
questions a s  follows, Deal1 r :  Coach Co., 287 N.C. 515,518,215 S.E.  
2d 89, 91-92 (1975): 

"As a general rule, a hypothetical question which omits 
any reference to a fact which goes to the essence of the 
case and therefore presents a state of facts so incomplete 
that  an  opinion based on it would be obviously unreliable 
is improper, and the expert  witness's answer will be 
excluded. (Citations omitted.) However, there is substan- 
tial authority to the effect that  the interrogator may form 
his hypothetical question on any theory which can be 
deduced from the evidence and select as  a predicate 
therefor such facts as  the evidence reasonably tends to 
prove." 

The hypothetical question put  in this case to Dr. Gipstein was fully 
sufficient in form and content under the rule cited to permit the 
witness to give an  intelligent, safe and reliable opinion. 

Furthermore,  since Dr. Gipstein had personally examined 
defendant, reviewed his medical and psychological records, the 
police report of the crime, and had interviewed defendant's family, 
he, in fact, had personal knowledge of all of the matters  contained in 
the hypothetical question and could have been permitted to express 
his opinion based on this personal knowledge without the use of a 
hypothetical. S t a t r  0. Taylor.,  290 N.C. 220, 226 S.E.  2d 23 (1976); 
Stcrte 1. .  Grijyi t l ,  288 N.C. 437, 219 S .E .  2d 48 (1975), death  srutr,lce 
~*cicvtcr, ' ,  428 U.S. 904 (1976) (psychiatric expert's opinion based on 
examination of defendant); S ta t e  i t .  Holton,  284 N.C. 391, 200 S.E.  
2d 612 (1973). When an expert  witness's opinion is, in fact, based on 
personal knowledge, defects in the form of the hypothetical do not 
render his opinion inadmissible. Price  c. Gray, 246 N.C. 162,97 S.E. 
2d 844 (1957). I t  is clear from the record that  Dr.  Gipstein's opinion 
was in fact based on his own personal knowledge acquired from his 
own investigation of the defendant and the crime. 
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In conclusion, I believe the hypothetical question was proper in 
form and substance. Even if there was a misstatement of the se- 
quence of events a t  the robbery, which I do not detect, the mistake 
was not material.  Finally i t  seems clear that  Dr. Gipstein was in 
fact testifying from his own knowledge gained from his personal 
examination of defendant and investigation of the cr ime so that  any 
defect in the form of the hypothetical should not have rendered his 
opinion inadmissible. The trial court's rul ing to the contrary 
deprived defendant of the most credible evidence available to him 
tha t  he was insane. For  e r ror  in the ruling, I believe defendant is 
entitled to a new trial. 

STATE O F  NORTH CAROLINA v DAVID E. MILLER,  JR. .  A s r )  ROLAND 
RILEY WILLIAMS 

No. 87 

(Filed 7 April 1981) 

1. Criminal Law 5 162.4- motion to strike - part of answer admissible - 
similar testimony admitted without objection 

Defendant's motion to str ike a witness's entire answer to a question was 
properly denied where partof the witness's answer was responsive to the question 
and pa r t  was not, and where the pa r t  which was not responsive was the subject of 
earl ier  testimony by the witness without objection. 

2. Criminal Law § 71- instantaneous conclusion of the mind - shorthand 
statement of the fact 

A witness's testimony tha t  defendant would not return his gun to him in 
front of other people in his apar tment  was admissible as an  instantaneous conclu- 
sion of the mind or a shorthand statement of fact. 

3. Criminal Law § 113.1- credibility of witness - summarizing evidence 
Absent a special request ,  the court  is not required to summarize the evi- 

dence which merely reflects on the credibility of a given witness. 

4. Criminal Law 5 50.1- inadmissible opinion testimony - harmless error 
An officer's testimony tha t  defendant's writ ten statement varied from his 

oral statement only in tha t  it was in more detail constituted inadmissible opinion 
testimony since the jury was as  competent as  the officer to make a comparison 
and determine whatever consistencies or inconsistencies there were in the two 
statements.  However. the admission of the officer's testimonywas harmless er ror  
where there was in fact no material  difference between the oral and written 
statements, and both statements were before the jury. 
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5. Cr imina l  L a w  38 75,95.1- admiss ion of defendant ' s  s t a t emen t s  f o r  corrobo-  
ra t ion  - no  necessity f o r  r epea t ing  l imi t ing  ins t ruct ion  

The trial court's instruction, given before an  officer related an  oral state- 
ment  made by defendant, tha t  the officer's testimony "as to what [defendant] told 
him" was admitted solely for the purpose of corroboration was sufficientto insure 
tha t  both oral and written versionsof defendant's statement were considered only 
for corroborative purposes, and the court did not e r r  in failing to repeat the 
instruction prior to the officer's reading of the written statement to the jury. 

6. Cr imina l  L a w  5 86.2- cross-examinat ion  of d e f e n d a n t  - t ime  spen t  in 
prison 

The tr ial  court  properly permitted the prosecutor to cross-examine defend- 
an t  sbout  how much time he had spent in prison where defendant had admitted 
on direct  examination the various crimes of which he had been convicted and the 
punishment imposed in regard thereto. 

7. Cr imina l  L a w  §§ 53.1,57; Homicide  5 15.4- g a u g e  of g u n  used in m u r d e r  - 
test imony b y  pathologist  

In a prosecution for f irst  degree murder ,  an exper t  forensic pathologist who 
examined the victim's body was properly permitted to give an expert  opinion as 
to the size, or gauge, of the gun used to murder  the victim. 

Justice MEYER did not participate in the consideration and decision of this 
case. 

Before J u d g e  Barefoot ,  presiding a t  the 14 and 21 January  
1980 Criminal Sessions of BEAUFORT Superior Court, and a jury, 
defendants, whose trials were joined, were convicted of murder  in 
the first degree of one James  Perry  Ebron. Both defendants were 
sentenced to life imprisonment because, as to defendant Williams, 
the jury recommended life and a s  to defendant Miller, the jury 
could not agree  on a sentence. Both defendants appeal a s  of r ight  to 
this Court pursuant to G.S. 7A-27. This case was docketed and 
argued as No. 45, Fall Term 1980. 

R u f u s  L. E d m i s t e n ,  A t t o r n e y  General ,  by  W i l l i a m  F. Br i l ey ,  
As s i s tan t  A t to rney  General ,  f o r  the state. 

J o h n  A. W i l k i n s o n ,  A t to rney  for d e f e n d a ~ l t  appe l lan t  Mi l ler .  

F r a n k l i n  B. Johr l s to~ l ,  A t t o r n e y  for  d e f e n d a n t  nppe l la t l t  
W i l l i a  ?ns. 

EXUM, Justice. 

Defendants assign as e r ror  numerous evidentiary rulings and 
the failure of the trial judge adequately to summarize the evidence 
in his charge to the jury. After careful examination of each of 
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defendants' contentions we conclude tha t  both received a fair trial 
free from prejudicial error .  

The state's evidence tends to show the following: At approsi- 
mately 2:00 a.m. on 27 September 1979 a customer of the Stop-N-Go 
store in Washington, North Carolina, discovered the body of the 
deceased, James  Perry  Ebron,  the store operator, lying face down 
on the floor in the store near the cash register. Later  tha t  morning 
Ebron died from a wound inflicted to his head by a small gauge, 28 
or .410, shotgun. Some $141.69 was missing from the  cash register.  
One of the investigating policemen, Danny Respass, had been in the 
store a t  approximately 1:50 a.m. on 27 September a s  a customer. 
Ebron had waited on him a t  tha t  time. One J immy Lee Cole drove 
up to the store a t  approximately 2:00 a.m. on 27 September to 
purchase gas. After making his purchase, he got into his car  to 
leave. Defendants Williams and Miller, who were acquaintances of 
Cole, jumped into his car  and told him "to drive because [they] had 
just robbed the store." Cole took the defendants to his home and 
went upstairs to wake his wife. When he returned downstairs, 
Williams had gone but  Miller was still there. Cole and his wife took 
Miller to downtown Washington and then returned home. 

When Cole awoke on the morning of 27 September,  Williams 
was a t  his home. Cole ordered him out of his house. Later  tha t  
evening Cole contacted Officer Respass and told him what  had 
transpired between him, Williams and Miller. Later  Williams 
came by Cole's home and asked Cole to be "an alibi for him." Cole 
refused, went upstairs and asked his wife to call Respass. Cole kept 
Williams in his home until Respass arrived with another officer and 
placed Williams under arrest.  

Both defendants testified. They denied any participation in 
the event a t  the Stop-N-Go store on the evening in question. 

Assignments of e r ror  raised by both defendants a r e  discussed 
in P a r t  I of this opinion; those raised only by defendant Miller a re  
discussed in P a r t  11; and those raised only by defendant Williams 
a re  discussed in Pa r t  111. 

In an  effort to show that  Ebron was alive a t  1:00 a.m. on 27 
September the s tate  offered the testimony of William Alonza Jones, 
a Stop-N-Go employee who worked the shift immediately before 
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Ebron's shift. Without objection this witness testified tha t  because 
the store was required to stop selling beer a t  1:00 a.m. the 
employees did not restock the coolers until af ter  tha t  time. When 
restocking the coolers all empty bottles, beer cartons, and plastic 
beer wrappers  a r e  thrown on the floor in front of the coolers. 
William Alonza Jones testified tha t  when he returned to the store a t  
2:30 a.m. he observed the beer cooler a rea  and that  "empty cartons 
were lying on the floor." The following exchange then occurred: 

"Q. And was there beer in the display there tha t  was 
not there when you left there a t  eleven o'clock? 

MR. WILKINSON: OBJECTION for the record, 
Your Honor. 

COURT: OVERRULED. 

EXCEPTION NO. 2 

A. Well, the beer had been pulled to the front, that's 
the way we stock the cooler, you pull all - - -you take all 
the loose beers out and stack them and pull all the rest 
of the beer to the front. 

Q. All right,  what  happens to the loose. . . 
MR. WILKINSON: May i t  please the Court, I move 

on the basis of tha t  s tatement ,  I move now to s tr ike the 
answers to which I previously . . . 

COURT: All you have to do is make your motion to 
strike, you don't have to make any comments. 

MR. WILKINSON: All right.  

COURT: Motion denied." 

On cross-examination William Alonza Jones testified tha t  he had 
told Ebron not to stock the cooler until after 1:00 a.m. and that  when 
he returned a t  2:30 a.m. he observed a number of empty plastic beer 
containers in the aisle near the cooler. 

[I] We see no er ror  in the complained of testimony to which Mr. 
Wilkinson objected. The question to which he objected was proper 
inasmuch a s  it called for the witness to testify to tha t  which he 
observed both when he left the store a t  11:OO p.m. and when he 
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returned a t  2:30 a.m. P a r t  of his answer was responsive to the 
question and pa r t  was not. Defendant's motion to strike the entire 
answer was, therefore, appropriately denied. State  I - .  Pope, 287 
N.C. 505,215 S .E.  2d 139 (1975); State  v. Jarret te ,  284 N.C. 625,202 
S.E.  2d 721 (1974), death sen tence~aca ted ,  428 U.S. 903 (1976). Even 
the pa r t  which was not responsive, having to do with the custom of 
the store, was the subject of earl ier  testimony by the witness with- 
out objection. This assignment of e r ror  is overruled. 

[2] One of the state's witnesses, Ruby Spencer, testified tha t  he 
had pawned his .410 gauge shotgun to defendant Miller several 
days before the shooting under investigation. On the day following 
the shooting, Ruby Spencer testified he saw defendant Miller in 
downtown Washington and told him he had been paid and would 
pick u p  his gun later.  When he arrived home a t  11:OO p.m. on 28 
September, Miller was there together with several other people 
who were living with Spencer a t  the time. Spencer asked Miller for 
his gun. He testified, "And he wouldn't let me have the gun in front 
of t h e m .  . . . " Spencer said he then went into a "small hall outside 
the room" where "Miller gave me the gun back." 

Defendants objected and moved to strike his statement that  
Miller wouldn't let him have the gun in front of the other people in 
the apartment .  This testimony was not inadmissible as  a conclusion 
or opinion a s  defendants argue.  I t  was simply a statement of fact. At  
least it was admissible as  an  "instantaneous conclusion of the mind" 
or anshorthand statement of the fact." 1 Stansbury's North Carolina 
Evidence 5 125 (Brandis  rev. 1973) (hereinafter North Carolina 
Evidence), and cases therein collected. 

[3] Defendants next assign a s  e r ror  what  they contend to be the 
trial judge's inadequate summarization of the evidence in violation 
of G.S. 15A-1232, which provides: 

"In instructing the jury, the judge must  declare and 
explain the law aris ing on the evidence. He is not 
required to s tate  the evidence except to the extent 
necessary to explain the application of the law to the 
evidence. He must  not express an  opinion whether a 
fact has been proved." 

Specifically defendants complain of the t r ial  court's failing to 
summarize the testimony of their witness, William Duke. Duke had 
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testified tha t  according to surveys and photographs he had made of 
the Stop-N-Go store, J immy Lee Cole, when he pulled up  to the gas  
pump on the night in question, would have had a clear view of the 
interior of the store in the area  around the cash register. Defend- 
ants  relied on this evidence, apparently, to impeach Cole's testi- 
mony that  he saw no one other than the deceased in the store both 
when he purchased and pumped the gas. Defendants contend that  it 
would have been impossible for Cole to have bought gas a t  or about 
the time the defendants were alleged to have been in the store 
without seeing them; therefore, his entire testimony as to what  
happened should be disregarded by the jury. 

Suffice i t  to say tha t  an  examination of the charge reveals that  
the court summarized the evidence both for the state and the 
defendants in a manner sufficient to permit  him to apply the law 
applicable to the case. "[Albsent a special request, the court is not 
required to summarize the evidence which merely reflects upon the 
credibility of a given witness." State I,). Alston, 294 N.C. 577,589,243 
S.E. 2d 354,363 (1978). There was no such request made here. This 
assignment of e r ror  is, consequently, overruled. 

We now consider those assignments of error  raised only by 
defendant Miller. A number of these we may confidently overrule 
without discussion. By them defendant complains of (1) the state's 
being permitted to inquire into mat te rs  on redirect which were not 
raised dur ing  cross-examination, (2) "an unreasonable restraint on 
defendant's cross-examination," (3) the admission of prior state- 
ments of the state's witness J immy Lee Cole for purposes of cross- 
examination, and (4) admission of an  allegedly unresponsive answer. 
These part icular  assignments of error ,  like those dealt with sum- 
marily in State z: Freeman, 295 N.C. 210,218,244 S.E.  2d 680,685 
(1978), "are either patently without meri t  or  challenge miniscule 
errors  which a re  harmless beyond a reasonable doubt. Any discus- 
sion of these questions would necessarily be (1) a mere repetition of. 
. . well-established ru les .  . . and (2) a wordy demonstration that  the 
testimony challenged" was indeed admissible. Thus, as in Freeman, 
"we have decided not to add to the surplusage of such discussions 
already in the books." Id. a t  219,244 S.E. 2d a t  685. 

We tu rn  now to several of defendant Miller's contentions 
which, by comparison a t  least, a r e  somewhat more serious than 
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those to which we have summari ly referred. 

[4] Officer Respass testified to what  J immy Lee Cole had told him 
about the incident and tha t  he had reduced Cole's statement to 
writing. The prosecutor asked, "Did [the written statement] vary in 
any way from the first t ime you talked to him?" Over objection 
Respass was permitted to answer, "The only variance [was that]  it 
was in more detail." Respass then read Cole's written statement into 
evidence. 

Defendant contends tha t  Respass's comparison of the two 
statements was inadmissible opinion testimony. We agree. The jury 
was as  competent as  Respass to make a comparison and determine 
whatever consistencies or  inconsistencies there were in the two 
statements. State c. Shuford, 152 N.C. 809,67 S .E.  923 (1910); State 
1,. McLalrghlin, 126 N.C. 1080, 35 S.E. 1037 (1900). Cornpare how- 
ever, State ( 9 .  Bush, 289 N.C. 159,221 S.E.  2d 333 (1976). See gener- 
ally 1 North Carolina Evidence $124. Clearly, however, the admis- 
sion of this testimony could not have prejudiced defendant. In fact 
there was no material difference between the oral and written 
statements. Both were before the jury. Counsel for both sides, con- 
sequently, could make whatever they desired of consistencies or 
inconsistencies in the statements. The jury was not, and we are  
satisfied i t  did not consider itself to be, bound by Respass's charac- 
terization of the statements. There is no reasonable possibility tha t  
had he not given this opinion a different result would have been 
reached a t  trial.  See G.S. 15A-1443(a). This assignment of e r ror  is 
overruled. 

[5] Defendant Miller assigns a s  e r ror  the failure of the trial judge 
to instruct the jury that  J immy Cole's written statement was admit- 
ted solely for purposes of corroboration. When Officer Respass took 
the stand on redirect examination the trial judge instructed the 
jury: 

"[Mlembers of the jury, what  this witness is getting 
ready to testify as  to what  J immy Cole told him is for 
the purpose of corroborating what  Mr.  Cole said when 
he was on the s tand,  if you find that  it does corroborate 
him . . . . "  

Officer Respass then related Cole's oral statement. Defendant 
requested the above instruction be repeated prior to Respass's read- 
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ing Cole's written statement. This request was denied. Respass then 
read Cole's written statement. The statement was in Detective 
Howard's wri t ing and signed by Cole. 

Although an  abundance of precaution might  have dictated 
tha t  the trial judge repeat the instruction, his failure to do so was 
not legal error .  The instruction given pertained to "what J immy 
Cole told him [Respass]," and thus was broad enough to include both 
Cole's oral and written statements. Furthermore,  there was no 
material variation between the two statements. In effect Cole gave 
only one statement, which the investigating officers ultimately 
reduced to writing. Therefore, the single limiting instruction was 
itself sufficient to ensure tha t  the oral and written versions of Cole's 
statement were considered by the jury only for corroborative pur- 
poses. This assignment of error  is overruled. 

[6] Defendant Miller next assigns as  e r ror  the prosecutor's ques- 
tion, asked upon cross-examination, "How much time have you 
spent in prison all together, Mr. Miller?" After his objection to this 
question was overruled, Miller answered, "About sixteen or seven- 
teen years, give or take." 

The prosecutor's question as to the length of time defendant 
spent in prison was not improper, and defendant's objection to it 
was properly overruled. We held in State  I ? .  Finch, 293 N.C. 132,235 
S.E.  2d 819 (1977), "Where, for purposes of impeachment, the wit- 
ness has admit ted a prior conviction, the time and place of the 
conviction and the punishment imposed may be inquired into upon 
cross-examination. This is permissible regardless of whether the 
witness is the accused." Id. a t  142-43,235 S.E. 2d a t  825. In Fi?lch we 
noted the necessity of first showing tha t  the witness was convicted 
of an offense prior to cross-examining him relative to the punish- 
ment imposed. Here, Miller admitted on direct examination the 
various crimesof which he had been convicted and the punishments 
imposed in regard thereto. Consequently, the prosecutor's inquiry 
into the total punishment imposed was nothing more than a clarifi- 
cation of Miller's testimony on direct examination. This assignment 
of error  is overruled. 

111. 

We now discuss one assignment of e r ror  raised only by 
defendant Williams. 
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[7] Defendant Williams contends an  insufficient foundation was 
laid to permit  Dr.  Lawrence Har r i s  to render  an  exper t  opinion as  
to the size, or gauge,  of the  gun  used to murde r  Per ry  Ebron.  Dr .  
Ha r r i s  f i rs t  testified t ha t  he was a professor of pathology a t  Eas t  
Carolina School of Medicine and Regional Pathologist for the Chief 
Medical Examiner 's  Office for the State  of North Carolina. He had 
previously held a similar position in Vermont. Dr.  Harr i s  was thus 
qualified and permitted to testify a s  an exper t  forensic pathologist. 
Dr.  Ha r r i s  then described his findings on examination of J ames  
Ebron's body and gave his opinion as  to the cause of death. Over 
objection Dr.  Harr i s  was permit ted to give his opinion 3s to the size, 
or gauge,  of the murde r  weapon. He  testified, "The entrance wound 
is quite small for a shotgun . . . therefore, from my experience, 
personal and professional, with shotguns, it had to be something in 
the range of a 28 gauge or  a .410 g a u g e . .  . ." On cross-examination 
the witness admit ted t ha t  "the size of the hole located in the 
deceased's mouth a r ea  would be determined to a large extent by the 
distance from which the gun  was fired." He further  testified on 
cross-examination, however, "It  is my opinion tha t  neither a twelve 
gauge,  sixteen gauge nor a twenty gauge shotgun could have pro- 
duced the size hole which I examined in deceased. In my opinion 
any one of those three guns  would have produced a larger  hole 
regardless of the distance within a range of several yards tha t  you 
might  be referr ing to." 

We find no er ror  here. Expe r t  medical testimony is permitted 
on a wide range  of subjects including the na ture  of the instrument  
producing a part icular  injury. 1 Stansbury's North Carolina Evi- 
dence 5 135. n. 51  and cases cited therein. Dr. Ha r r i s  was qualified 
as  an  exper t  forensic pathologist. As such his skills included not 
only determining the cause of death from a medical standpoint bu t  
also determining the na ture  of the instrumentality of death in a 
homicide case including, for example, the caliber of a bullet, or the 
gauge of a gun  which caused the death-dealing wound. He is in a 
better position to have an  opinion on these subjects than the jury. 
This assignment of e r ror  is overruled. 

Two other of Williams' assignments of e r ror  relating to the 
admission of evidence and for which he cites no authority a re  pat- 
ently without mer i t  and not deserving of discussion. Secl Sttrtc r .  
Ft~,c'~~icor. s r c p ~ ~ ~ ,  295 N.C.  210, 244 S .E .  2d 680. 

In the trial of these defendants we find 
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No error. 

Justice MEYER did not participate in the consideration and 
decision of this case. 

STATE O F  NORTH CAROLINA v. GRANT DAWSON 

No. 12 

(Filed 7 April 1981) 

1. Cr imina l  L a w  5 89.10- p r i o r  shopl i f t ing  by de fense  wi tness  - cross- 
examinat ion  p r o p e r  

In a prosecution for discharging a firearm into an  occupied vehicle where 
defendant's entire defense was built on misidentification and alibi, the Court of 
Appeals erred in concluding tha t  the prosecutor's asking questionsof defendant's 
mother concerning prior shoplifting by her  was highly prejudicial to defendant, 
since the prosecutor's questions referred to specific acts of shoplifting; had the 
witness replied tha t  she had shoplifted on a prior occasion such evidence would 
have been relevant to the question of her credibility: and the record did not show 
that  the prosecutor's questions were asked in bad faith and a n  affirmative show- 
ing tha t  the prosecutor acted upon a good faith belief in asking the questions was 
not required. 

2. Cr iminal  L a w  5 73.1- hea r say  testimony - admission pre judic ia l  
In a prosecution for discharging a firearm into an  occupied vehicle where 

defendant's entire defense was built on misidentification and alibi, the trial court 
erred in admit t ing  intoevidenceover defendant's objections testimony by a police 
officer concerning defendant's concealing of a pistol in his car,  since the testi- 
mony was hearsay,  was offered apparently for the purpose of showing defend- 
ant's bad character,  and was offered to impeach defendant's father on a collateral 
matter.  

3. Cr imina l  L a w  5 66.10- identification of d e f e n d a n t  - confronta t ion  a t  police 
station 

In-court identification of defendant by the State's witnesses was not tainted 
by a confrontation between the witnesses who were standing outside the police 
station and defendant who was brought to the station, since all witnesses had an 
opportunity to observe their  assailant a t  the time of the shooting; all five wit- 
nesses stated that  their  in-court identification of defendant was not influenced by 
seeing him a t  the police station: and the viewing of defendant by the witnesses 
was wholly accidental and not suggested by any police officer. 

Oh' the State's petition for discretionary review of adecision of 
the Court of Appeals reported a t  48 N.C. App. 99, 268 S.E. 2d 572 
(1980), reversing the judgment of Long, Judge,  entered 9 August 
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1979 in the Superior Court,  ROCKINGHAM County, wherein defend- 
an t  was found guilty of the felony of discharging a firearm into 
occupied property, a violation of G.S. 5 14-34.1. The State's petition 
for discretionary review pursuant  to G.S. 7A-31 was allowed on 4 
November 1980. 

Attor?ie!j Ge?leral Ruf i t s  L. Edrn i s f en ,  b y  Assitstant At torney  
G r ~ i e m l  Denn i s  P. Myers . for  the State.  

Bethecr, R o b i m o ~ ,  Moore & Scrlzds, by Noru*ood E. Robimwrt, 
a n d  Thnrringtorl ,  Smith & H a r g r o i ~ l ,  by W(2clr M. S m i t h  f u r  the 
de.fom'a~lt appellee. 

MEYER.  Justice. 

In brief summary,  the State's evidence tended to show that  a t  
around 10:OO p.m., on 18 August 1978, Donald W. Cox and four 
friends were r iding in Cox's jeep in Eden,  North Carolina. As Cox 
proceeded up  Maplewood Drive, an  off-white or yellow colored 
station wagon approached from the opposite direction and turned 
"sideways" in the road "like he was blocking off the road." As Cox 
started to pull around the station wagon, the person on the pas- 
senger side of the wagon jumped out, r an  to the back of the station 
wagon and "hollered 'Stop or  I will shoot."' The person then fired 
four shots a t  the jeep a s  Cox accelerated in order  to flee from the 
scene. The jeep was struck in three places, with a t  least one of the 
bullets penetrating the metal of the jeep and grazing one of the 
occupants. None of the occupants received any substantial injury. 
The jeep passed within ten to twelve feet of the person who fired the 
shots. 

A few minutes later the station wagon overtook the jeep, fol- 
lowed it awhile, then passed and turned off into a side street. 

Shortly after the shooting, Tim McCrickard, a passenger in 
the jeep, told Cox he thought the assailant was the older of the 
"Dawson brothers." McCrickard did not know Dawson's first name, 
however, so the group went to the Pizza Hut  "to find out the guy's 
first name." McCrickard \vas told that  it \vas Grant  Dawson, and 
the group proceeded to the police station, where Cox swore out a 
warrant  for Grant  Dawson's arrest .  

At  trial,  all five occupants of the jeep positively identified the 
defendant a s  the person who fired the shots. 
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Defendant offered evidence tending to show that  he was a t  
home with his family on the night of the shooting. The defendant 
testified tha t  from approximately 7:30 p.m. until the police arrived 
to a r r e s t  him a t  approximately 11:lO p.m., he was in his parents '  
bedroom watching television with his father and his brother Scott. 
Both defendant's father and brother Scott corroborated defendant's 
testimony. Defendant's other two brothers also testified that  the 
defendant was a t  home tha t  evening. Defendant's mother testified 
that  she owned a Chrysler New Yorker station wagon "which is an  
off-white beige." She further  stated tha t  her son was a t  home all day 
the day of the incident, and tha t  a t  9:30 p.m. tha t  night she observed 
him in the master bedroom watching television. After 9:30 p.m. she 
was in the kitchen, and testified that ,  because of the design of the 
house, it would not have been possible for her son to leave without 
her seeing him do so. Defendant also offered three character wit- 
nesses. 

The jury returned a verdict of guilty of discharging a firearm 
into occupied property. Defendant was sentenced to six months 
imprisonment. On appeal, the Court of Appeals held that  defendant 
had not received a fair trial because of certain questions improperly 
asked of defendant's mother by the district attorney. We allowed 
the State's petition for discretionary review of that  decision. 

Defendant contends tha t  he was denied a fair  trial because of 
improper cross-examination of his mother. I t  is defendant's conten- 
tion tha t  the District Attorney's cross-examination tended to 
impeach the credibility of this crucial alibi witness by character- 
izing her a s  a "shoplifter." While we question the propriety of the 
prosecutor's conduct in asking such questions, we are  unable to 
conclude tha t  this possible abuse was er ror  sufficient to warrant  a 
new trial.  However, our review of a separate assignment of error ,  
not reached by the Court of Appeals in its decision, does disclose 
prejudicial e r ror  in the admission of certain rebuttal testimony 
offered by the State. For  tha t  reason the case must  be remanded for 
a new trial. 

[I] The Court of Appeals found prejudicial e r ror  in the questions 
asked by the prosecutor of defendant's mother in the following 
exchange: 
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Q. Have you on any occasion or occasions shoplifted? 

MR. ROBINSON: Objection. 

A. No. I was [sic] not. 

Q. Do you know what  I a m  talking about? 

A. I assume by shoplifting you mean stealing. 

Q. Do you often- 

MR. ROBINSON: Objection to the question. 

COURT: Overruled. 

Q. Have you a t  any time or  times picked up  things from 
Mann's Drug Store without paying for them? 

MR. ROBINSON: Objection. 

COURT: Overruled. 

A. They have been charged, no. I never picked up any- 
thing without paying for them. 

Q. I will ask if you carried them home, left the store 
without paying for them? 

MR. ROBINSON: Objection. 

COURT: Overruled. 

A. They had been charged to the account. 

Q. Without saying anything to anybody about it? 

A. Not tha t  I know of. 

Q. And that  if some of the articles were not returned? 

A. I have never stolen anything in my life. 

Q. No further  questions. 

COURT: Members of the jury, you may not consider the 
implication of the question. 

The Court of Appeals correctly recognized that ,  for purposes 
of impeachment, a witness may be cross-examined by the asking of 
"disparaging questions concerning collateral matters  relating to 
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his criminal and degrading conduct." State v. Williams, 279 N.C. 
663, 675, 185 S.E.  2d 174, 181 (1971). Cross-examination of a wit- 
ness on a collateral point is allowed in order for counsel to test the 
credibility of the witness. The purpose of permit t ing inquiry into 
specif ic  acts of criminal or  degrading conduct is to allow the jury to 
consider these acts in weighing the credibility of a witness who has 
committed them. State 2'. Purcell, 296 N.C. 728, 252 S.E. 2d 772 
(1979). In Purcell, this Court further  explained tha t  such questions 
must concern some identifiable specific act on defendant's part.  

The most succinct statement of the bounds of permissible cross- 
examination in this a rea  is found in State z3, Williams, 279 N.C. 663, 
185 S .E .  2d 174 (1971). There this Court marked the limits of such 
cross-examination: "generally (1) the scope thereof is subject to the 
discretion of the trial judge, and (2) the questions must be asked in 
good faith." Id. a t  675, 185 S.E.  2d a t  181. 

Applying the two-prong standard set forth in Williams to the 
facts before us, we are  unable to say tha t  the trial judge abused his 
discretion in allowing the prosecutor to proceed. Par t s  of the cross- 
examination by the prosecutor in State zl. Locklear, 294 N.C.  210, 
241 S.E. 2d 65 (1977), were held by this Court to have been improper, 
but  there the district attorney affirmatively stated to the witness 
"you are  lying through your teeth" and later encouraged the witness 
toU[t]hink up  a good story." Id. a t  215,241 S.E. 2d a t  68. Likewise, a 
general survey of applicable cases shows that  abuse of discretion is 
generally found anywhere the prosecutor affirmatively placed 
before the jury his own opinion or  "facts" which were either not in 
evidence or  not properly admissible. See State ll. Locklear, 294 N.C. 
210, 241 S .E.  2d 65 (1977) (prosecutor said witness was lying 
through his teeth); State c. Britt, 288 N.C. 699, 220 S.E. 2d 283 
(1975) (prosecutor phrased question so as  to inform jury tha t  defend- 
an t  had previously been sentenced to death row); State c. Phillips, 
240 N.C.  516, 82 S.E.  2d 762 (1954) (prosecutors' seventeen im- 
proper questions which accused defendant of numerous crimes 
assumed unproven insinuations to be facts.) Nor were the questions 
here improper under State I ~ .  Purcell, 296 N.C. 728,252 S .E.  2d 772 
(1979). In Purcell, the question "You have killed somebody haven't 
you, Mr.  Purcell?" was held improper because it was overly broad. 
Since killing is not wrong perse, the question was improper because 
it could have elicited irrelevant evidence, such a s  the fact that 
defendant had killed someone in the line of military or police duty. 
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Conversely, "shoplifting" is always a criminal act. Furthermore, had 
Mrs. Dawson replied in the affirmative, such evidence would have 
been clearly relevant to the question of her credibility. Finally, the 
matters  sought to be elicited by the district attorney's questions 
here were sufficiently specific to comply with the rule of Pzrrcell 
that  such questions refer to a specific instance. 

The second limitation of permissible cross-examination in this 
a rea  is that  the questions must  not be asked in bad faith. In consid- 
er ing this requirement, the Court of Appeals concluded that  "[slince 
the record fails to show that  the prosecutor had agood faith basis for 
asking the questions, the cross-examination was improper." 48 N.C. 
App. a t  107,268 S .E .  2d a t  577. We deem the logical inference of 
t ha t  language, t ha t  the record must  show affirrnatir*ely tha t  the 
prosecutor acted upon a good faith belief in asking the questions, to 
be an  incorrect s tatement  of the law. Rather, the rule in this juris- 
diction is t ha t  the questions of the prosecutor will be considered 
proper unless the record shows tha t  the questions were asked in bad 
faith. Stntc.7,. Sparcldi?rg, 288 N.C. 397,219 S.E.  2d 178(1975), death  
srnt~ncci  rwcnted, 428 U . S .  904, 96 S. Ct. 3210, 49 L. E d .  2d 1210 
(1976). As we stated in S ta te  r :  Gnite?l, 277 N.C. 236,240,176 S.E. 2d 
778,782 (1970): "This record fails to show tha t  the questions asked 
were not based on information and asked in good faith, and when a 
record is silent on a particular point, the action of the trial judge is 
presumed to be correct. (Citation omitted). We hold tha t  the court 
correctly allowed the challenged cross-examination." I t  is t rue,  a s  
Justice Huskins stated in S ta te  r * .  Br i t t ,  288 N.C. 699,71,220 S.E.2d 
283, 291 (1975), tha t  counsel may not ask "impertinent and insult- 
ing questions which he knows will not elicit competent or relevant 
evidence but  a r e  designed simply to badger and humiliate the . 
witness." Tha t  language is not controlling here for the simple rea- 
son tha t ,  a s  stated above, had Mrs. Dawson admitted beingai'shop- 
lifter" tha t  evidence would have been both competent and relevant. 
In sum, we find the strictures tha t  questions must  not be asked in 
bad faith and must  be designed to elicit only competent evidence to 
be sufficient safeguards under the facts of this case.' No trjfirnlatilqe 
showing of good faith by the prosecutor is required. 

Because the Court of Appeals, in its disposition of this appeal, 

Where a tr ial  court wishes to ascertain whether the questions a r e  based on 
information and asked in good faith, this Court has approved the trial court's holding 
a i v i r  d i w .  Sttit(, 1.. H ~ ~ t r ~ 1 .  262 N.C. 599. 138 S.E. 2tl 243 (1964). 
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found er ror  in the cross-examination of defendant's mother and 
remanded for a new trial,  it did not consider any of defendant's 
other assignments of error .  Our disagreement with the rationale of 
the Court of Appeals leads us to consider defendant's other assign- 
ments. We find prejudicial e r ror  in the admission of certain testi- 
mony offered by the State  on rebuttal;  and,  based on that  finding, 
affirm the remand of the case for a new trial. 

[2] The improperly admitted testimony was elicited from State's 
witness Officer F rank  Watkins. In pertinent part ,  Watkins testi- 
fied as  follows: 

Q. He testified about some occasion when you were sup- 
posed to have found a pistol in the car? 

A. Yes, sir. 

Q. Tell us about that.  

A. Well, I received a call from the radio dispatcher one 
night and it was some time back that Mr.  Dawson- 

MR. ROBINSON: Objection. 

COURT: Overruled. I take i t  this is not offered to show 
the t ru th  of it but  why he may have done so. 

EXCEPTION NO. 26 

A. That  his son was out past the time that  he was sup- 
posed to be- 

MR. ROBINSON: Objection on the basis this is hearsay. 

COURT: But  if not offered to show the t ru th  it is admissi- 
ble, even though hearsay if it goes to show why he went 
to stop a vehicle then it is admissible. 

MR. ROBINSON: No objection to him stating the conse- 
quence of a call but  to relate the call tha t  is what  I a m  
objecting to. 

COURT: Overruled. 

EXCEPTION No. 27 

A. I received a call tha t  Dr.  Dawson's son Grant  was out 
later than he was supposed to be and tha t  Grant  had 
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Dr.  Dawson's gun in the ca r  and if I seen him to stop 
him and carry him home. I stopped- 

MR. ROBINSON: Objection, motion that  be stricken 
from the evidence and that  the jury be instructed not to 
consider it. 

COURT: Overruled. 

EXCEPTION NO. 28 

A. 1 stopped Grant  on Stadium Drive and asked if I could 
search the car ,  and he said that  I could and the pistol 
was stuck up  under the driver's seat in a holster. I took 
possession of the pistol and asked Grant  why he had the 
gun in the car .  He said tha t  he had just gotten paid and 
had a large sum of money. I said what  do you consider a 
large sum and he said I got ninety dollars, and I said 
why did you put  the gun under the seat,  you know that  
you a re  concealing it. He  said that  he parked the car  on 
the street and didn't want  anyone to steal the gun out of 
the car. 

I went to Dr. Dawson's house and got in touch with Dr. 
Dawson. He came to the door. I gave Dr.  Dawson the 
gun and I told him tha t  there would be no charges 
because I knew that  the gun was there before I stopped 
him and Dr. Dawson thanked me and the Dr.  asked 
Grant  the same thing, why he put  the gun under the 
seat and he said to keep anybody from stealing it. 

Our  finding of impropriety in this testimony is based on the 
fact tha t  the testimony was h e a r ~ a y , ~  and was offered apparently 
for the purposes of showing the defendant's bad character,  and 
more importantly, to discredit defendant's father. On cross-examin- 
ation, defendant had admit ted being stopped by an  officer who 
searched his car  and found a pistol under the car  seat, but had said 
that  he did not know it was there. On redirect examination by 
defendant's counsel, defendant's mother testified that  she knew 

More specifically, this testimony about the content of the telephone call was 
double hearsa).. Officer Watkins in fact  testified tha t  the police dispatcher told him 
that  Dr.  Dawson had called the police station and had told the dispatcher tha t  Grant  
was out too late,  tha t  the gun was in the ca r ,  and that  he should be stopped anti 
carried home. 
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about her son having been stopped and the pistol being found; that  
she always kept the gun in the automobile because someone had 
picked her up  one time; tha t  she kept it on the dash but  put  it under 
the seat when her  son Grant  took the car;  and Grant  "did not know 
tha t  it was there;" tha t  the only t ime the police could have been 
asked to stop Grant  was when her  father  had a severe heart  attack 
and the family was trying to reach him. Defendant's father ,  on 
recross-examination, stated that  he had not a t  any time asked the 
police to stop his son and remove a pistol from his car;  that  the 
matter  of his making any such request was "a total absolute sur- 
prise" to him. Dr. Dawson also testified on direct examination by 
defendant's counsel that  no one ever came to his home or office to 
bring a gun;  tha t  it (the testimony concerning his alleged request) 
sounded like a total fabrication and was a total fabrication. The 
admission of the above quoted hearsay-upon-hearsay testimony of 
Officer Watkins on this collateral issue was error. As Dr.  Dawson 
was an  important alibi witness for defendant, this incompetent 
testimony from Officer Watkins which may have lessened Dr. Daw- 
son's credibility must be considered prejudicial. 

The trial court overruled defense objections to this testimony 
on the grounds tha t  the testimony was not offered to prove the ver- 
acity of the phone call, but  only to explain why the officer stopped 
the car. The record does not disclose when the incident occurred. 
Officer Watkins testified tha t  "it was some time back." The diffi- 
culty is that  the fact that  an  officer had stopped defendant's car  a t  
some prior time and removed a g u n  was irrelevant to this trial. As it 
was irrelevant, and because three other witnesses had already 
testified differently about the incident, we think the testimony was 
in fact offered to impeach a witness (Dr.  Dawson) on a collateral 
matter .  Since Dr.  Dawson, on cross-examination, denied ever tele- 
phoning the police to stop Grant ,  the State  was bound by this denial. 
I t  was therefore improper for the State  to at tempt to contradict Dr.  
Dawson by the use of extrinsic testimony. 1 Stansbury's North 
Carolina Evidence § 48 (Brandis  rev. 1973). Such testimony was 
equally objectionable as  being both hearsay and a s  concerningonly 
a collateral matter .  Defendant's stated objection to the testimony a t  
trial was tha t  i t  was hearsay. Fai lure of the trial court to sustain 
defendant's timely objection resulted in reversible error. 

Our  review of other assignments of e r ror  by defendant is 
limited to those which may again be brought forward after retrial. 
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[3] Defendant contends by his first assignment tha t  the trial court 
erred in not finding tha t  the State's witnesses' in-court identifica- 
tion of the defendant was tainted by an illegal pretrial confronta- 
tion. Apparently the five occupants of the jeep were standing out- 
side the police station, unable to leave because the jeep had a flat 
t i re  a s  a result of the shooting, when defendant was brought to the 
police station. Defendant walked past the witnesses. Upon motion 
by defense counsel, the t r ial  court held a w i r  d i w  wherein all five 
witnesses stated, and the trial court found, that  they had an oppor- 
tunity to observe the assailant a t  the time of the shooting and that  
their in-court identification of defendant was not influenced by 
seeing defendant a t  the police station. The trial court also found 
that  the viewing of the defendant by the witnesses was wholly 
accidental and not suggested by any police officer. These findings of 
the trial court a r e  supported by the evidence and thus binding on 
appeal. Sttrtc r .  Tl/owtrs, 292 N.C. 527, 234 S.E.  2d 615 (1977); State 
i * .  Lr~~jcttr~, 292 N.C.  44 ,  231 S .E.  2d 896 (1977). This assignment is 
overruled. 

Nor did the trial court e r r  in not suppressing testimony con- 
cerning the identification of the station wagon allegedly used in the 
assault. Defendant filed a motion to suppress "[all1 evidence and 
statements  to be made by officers who went upon the premises of 
the defendant and searched the premises without a search war- 
rant." At trial,  State's witness Tim McCrickard testified ~vithout  
objection that  he recognized the car  a s  he rode in a police ca r  which 
passed in front of the Dawson house later on the night of the shoot- 
ing incident. Testimony by the police officer about McCrickard's 
identification of the car  was limited by the trial judge as admissible 
only for corroboration of McCrickard's testimony. All of the testi- 
mony was properly admitted. Defendant's argument that  the identi- 
fication was  possible only af ter  an illegal entry by the police officer 
into the driveway of defendant's home is refuted by the factual 
record. McCrickard recognized the car  a s  he rode with the officer 
on a public street.  The officer only turned into the driveway in order 
to see the license plate of the car  which McCrickard recognized. 
This assignment is overruled. 

We deem it unnecessary to discuss other assignments since the 
errors  alleged may not occur on retrial.  

The cause is remanded to the Court of Appeals with instruc- 
tions for further  remand to the Superior Court, Rockingham County 
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for a new trial.  

Modified and affirmed. 

STATE O F  NORTH CAROLINA V. JOHNNY L E E  F R E E M A N  

No. 99 

(Filed 7 April 1981) 

1. Cr imina l  L a w  § 83- compe tency  of spouse to testify aga ins t  o t h e r  spouse - 
p o w e r  of S u p r e m e  Cour t  to  c h a n g e  common  l a w  ru l e  

G.S. 8-57 does not codify the common law rule prohibiting one spouse from 
testifying against  the other in a criminal action but  merely provides that ,  aside 
from theexceptionslisted therein,  the common law rule remains unchanged and 
in full effect, and the Supreme Court  possesses the authority to alter  such judi- 
cially created common law rule. 

2. Cr imina l  L a w  § 83- competency of spouse to testify aga ins t  o t h e r  spouse - 
modification of common  l a w  r u l e  

The common law rule prohibiting one spouse from testifying against  
another in a criminal action is modified so a s  to prohibit such testimony only if the 
substance of the testimony concerns a"confidentia1 communication" between the 
marriage partners made dur ing the duration of their  marriage.  

3. Cr imina l  L a w  § 83- compe tency  of spouse to testify aga ins t  o t h e r  spouse - 
m e a n i n g  of "confidential  communicat ion"  

In determining whether a spouse's testimony includes a "confidential com- 
munication," the question is whether the communication, whatever it contains. 
was induced by the marital relationship and prompted by the affection, confi- 
dence, and loyalty engendered by such relationship. 

4. Cr imina l  L a w  8 83.1- competency of wife's test imony aga ins t  husband  
A wife's testimony tha t  her  husband shot and killed her brother in her 

presence in apubl ic  place was competent in a prosecution of the husband for f irst  
degree murder  of her  brother,  since the actions of the husband in a public place 
and in the presence of a third person could not have been a communication made 
in the confidence of the marital  relationship or one which was induced by affec- 
tion and loyalty in the marriage.  

Justice M E Y E R ~ ~ ~  not ~ a r t i c i p a t e  in the consideration or decision of this case. 

THE State appeals pursuant  to G.S. 15A-979(c) from an  order  
entered by Thornburg, J., a t  the 5 September 1980 Schedule "C" 
Criminal Session of Superior Court, MECKLENBURG County. This 
case was argued as No. 128, Fall Term, 1980. 
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Defendant was charged in an  indictment, proper in form, with 
first degree murder.  The trial court granted defendant's motion irz 
linliilr to suppress the testimony of his wife, on the ground that  
under the common law of North Carolina, codified a t  G.S. 8-57, 
defendant's wife is incompetent to testify against  him in a criminal 
proceeding. Solely for the purpose of the court's determination on 
defendant's motion to suppress his wife's testimony, the parties 
stipulated to the following facts: 

"1. That  the defendant herein, Johnny Lee Freeman,  
and Rosemary Caldwell Freeman were, a s  of 6 June  
1980, lawfully married,  and  had been so married for a t  
least three years, their marriage having taken place in 
York, South Carolina. 

2. That  Rosemary Freeman had separated from the 
defendant shortly af ter  their marr iage  and had not 
resumed cohabitation with him. 

3. That  Rosemary Freeman had lived in her mother's 
home since her separation from the defendant. 

4. That  on the evening of 6 June  1980, Rosemary Free- 
man was employed a s  a worker in the kitchen of the 
'Rebel Room', a res taurant  located on Freedom Drive in 
the City of Charlotte. A t  or  about 8:00 p.m. on tha t  date, 
the restaurant  closed for the evening, and Rosemary tel- 
ephoned her brother, Steve Caldwell, to come and take 
her home from work. 

5. That  after placing said telephone call, Rosemary 
went to a grocery store near the restaurant to await  her 
brother's arrival.  Several minutes later,  she saw her 
brother drive up to the front door of the grocery store and 
stop his car .  He  was followed by the defendant in another 
car.  

6. That  the defendant pulled his ca r  to a point roughly 
adjacent to Steve Caldwell's ca r  as  Rosemary came out of 
the front door of the grocery store. 

7. That  a s  Rosemary opened the passenger side door of 
her brother's car ,  defendant approached the car  carrying 
a shotgun. As he came within a few feet of Steve Cald- 
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well's ca r ,  the defendant said: 'Do ya'll want  to talk to 
me?'This statement was followed almost immediately by 
a blast from defendant's shotgun. 

8. That  the shotgun blast passed by Rosemary and went 
through Steve Caldwell's car ,  striking him in the neck 
and killing him as he sat  behind the steering wheel. 

9. That  Rosemary immediately grabbed defendant's 
shotgun and at tempted to wrest it away from him. A 
struggle between Rosemary and defendant ensued dur-  
ing which the shotgun was discharged into the a i r  several 
times, and Rosemary was finally thrown to the pavement. 

10. That  upon being thrown to the pavement, Rose- 
mary  let go of the shotgun, whereupon defendant walked 
back to the ca r  he was driving, placed the gun inside, and 
drove away. 

11. That  Rosemary Freeman,  if called and sworn as a 
State's witness, would testify to all of the above facts. 

12. That  Rosemary Freeman has expressed her desire 
to testify against defendant in any subsequent trial of this 
case. 

13. That  a sawed-off shotgun was found under the feet 
of Steve Caldwell, the victim. 

14. That  as  of the present time, the State  has been 
unable to secure any potential witness who can testify to 
all of the above facts surrounding the shooting in this case 
except Rosemary Freeman,  defendant's wife." 

Attorney General R u f m  L. Edmisten by Assistant Attorney 
General Mar7lin Schiller for the State. 

Pub1 ic Defender Fritz Y. Mercer, Jr. by Assistant Pltblic 
Defeizcler Cherie Cox for defendant-appellee. 

COPELAND, Justice. 

The sole issue presented by this appeal is whether this Court 
should continue to adhere to the common law rule rendering 
spouses incompetent to testify against each other in a criminal 
proceeding. We believe that  the common law rule no longer com- 
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p!ies with the purposes for which it was created, therefore, we al ter  
the rule in the  manner set forth below to more closely achieve its 
purpose without unduly hindering the administration of criminal 
justice. 

[I]  Defendant contends tha t  because the common law rule pre- 
venting spouses from testifying against each other in a criminal 
action is codified a t  G.S. 8-57, this Court is without power to judi- 
cially modify the rule. G.S. 8-57 provides in pertinent par t  tha t  
"[nlothing herein shall render any spouse competent or compellable 
to give evidence against  the other spouse in any criminal action or 
proceeding," with such exceptions as  a r e  thereinafter set forth. 
This Court has previously held tha t  this provision of G.S. 8-57, and 
similar provisions of the previous versions of this statute, a re  not 
affirmative statements by the legislature that  spouses a re  not com- 
petent a s  witnesses against  each other in a criminal proceeding. 
G.S. 8-57 and its predecessors merely state that ,  aside from the 
exceptions listed therein, the common law rule pertaining to the 
competency of spouses to testify against each other remains 
unchanged and in full effect. Sttrtrj I , .  A ( f o ~ 1 ,  274 N.C. 125, 161 S.E.  
2d 575 (1968); Ricc ( I .  Keith, 63  N.C. 319 (1869). Sre also Sttrtr r2. 
Suits, 296 N.C. 553, 251 S .E.  2d 607 (1979). Absent a legislative 
declaration, this Court possesses the authority to alter judicially 
created common law when it deems it necessary in light of expe- 
rience and reason. Statcj 1%. Aljo)~!, sirprcr; Sttrtc 1,. Wisemtr~l, 130 
N.C.  726,41 S.E. 884 (1902). S w  also Tru )H ) ~ c l  1.. (Jtiited Sttrtes, 445 
U.S. 40, 100 S.Ct. 906, 63 L. Ed .  2d 186 (1980); Hawlii~is r.  U)ritcd 
Sttrtps, 358 U.S. 74, 79 S.Ct. 136, 3 L. Ed .  2d 125 (1958). Conse- 
quently, we hold that  this Court is empowered to change the com- 
mon law rule a t  issue in this case, and defendant's allegations to the 
contrary a re  without merit.  

A t  common law, the spouse of a defendant was incompetent to 
testify either for or against the defendant in a criminal proceeding. 
Ttv )ti r ~ c l  1,. Uti itrd Sttr t ~ s ,  slrpvtr; Strcte 1.. Szi its, supra; State (?. 

A(fh ,~i ,  . s i cp )~x ;  1 Stansbury's North Carolina Evidence 959 (Brandis 
Rev. 1973). This rule disqualifying the testimony of a spouse arose 
from two long-abandoned medieval doctrines; first, that  an  accused 
was prohibited from testifying in his own behalf due to his interest 
in the action, and second, tha t  husband and wife were considered to 
be one under the law, with the wife possessing no separate legal 
existence. T m  )H ~ 2 ~ 1  I - .  U t l i t ~ d  States, s14pm; Fzirik P. U~titetJ States, 
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290 U.S. 371, 54 S.Ct. 212, 78 L. E d .  369 (1933); S ta te  rt. A l f o r d ,  
suprrr; 8 J .  Wigmore, Evidence 92227 (McNaughton Rev. 1961 & 
Supp. 1980). The portion of the common law rule preventing one 
spouse from testifying on behalf of the other in a criminal proceed- 
ing has long been abandoned by statute in this jurisdiction. G.S. 
8-57; 1 Stansbury's North Carolina Evidence 59 (Brandis Rev. 
1973). See a lso  S ta t e  r * .  Rice ,  222 N . C .  634,24 S .E .  2d 483 (1943). The 
portion of the doctrine which prohibits one spouse from testifying 
against the other in a criminal proceeding remains in effect under 
the modern justification that  the peace and harmony of the mar-  
riage relationship will be preserved and fostered when each spouse 
may rely on the other's disability to testify. I t  is thought that  the 
spousal disqualification will encourage free and open communica- 
tion between marriage partners. Trcr))o)lpl 1. .  Uni ted  S ta tes ,  s u p r a ;  
Hn w k i n s  1 > .  United  S ta tes ,  s l cpm;  Stcrtr I, .  A l f o r d ,  s u p r a ;  S ta te  v. 
B?.i t tain,  117 N.C. 783,23 S.E. 433 (1895); S ta te  i :  Jol ly ,  20 N.C. 108 
(1838); 8 J. Wigmore, Evidence 92228 (McNaughton Rev. 1961 & 
Supp. 1980). 

When we consider the common law rule preventing spouses 
from testifying against each other a s  to a n y  mat ter  a t  issue in a 
criminal proceeding in light of its purpose to promote marital 
harmony, we find that  the rule sweeps more broadly than its justifi- 
cation. In the case sub jud ice ,  defendant invoked the rule of spousal 
disqualification not to protect confidential marital communica- 
tions, but  to exclude evidence of criminal acts committed in a public 
place and in the presence of a third person. Under these circum- 
stances, the rule is employed more to thwar t  the system of justice 
than to promote family peace. I t  is difficult to discern how defend- 
ant's marriage could be bolstered by excluding Mrs. Freeman's 
testimony indicating tha t  defendant shot and killed her brother in 
her presence. In such a situation, the public interest in ascertaining 
the t ru th  outweighs any policy to promote mari tal  harmony. Trcrnz- 
?)/el t 3 .  U ~ l i t e d  S ta t e s ,  s u p r a ;  S ta t e  1 , .  Al ford ,  supra .  See also S ta te  1 ' .  

C l a r k ,  296 N.W. 2d 372 (Minn. 1980); 8 J. Wigmre, Evidence 9 2332 
(McNaughton Rev. 1961 & Supp.  1980). In the event that  an  appli- 
cation of a common law rule cannot achieve its aim, as in the case 
before us, then adherence to precedent is the only justification in 
support of the rule, and the courts a r e  compelled to re-examine the 
common law doctrine. Trawinlel 1 . .  Uni ted  S ta tes ,  s u p r a ;  F r a n c i s  1 % .  

Soutlzerrl Paci f ic  Co., 333 U.S. 445, 68 S.Ct. 611 (1948) (Black, J., 
dissenting); F u n k  I * .  United  S ta tes ,  s u p r a ;  S ta te  P. A l f o r d ,  supra .  
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[2] We hold tha t  the common law rule a t  issue in this case must  be 
modified to comply with its purpose. Henceforth, spouses shall be 
incompetent to testify against  one another in a criminal proceeding 
only if the substance of the testimony concerns a "confidential 
communication" between the marr iage  partners  made during the 
duration of their marriage. '  This holding allows marriage partners  
to speak freely to each other in confidence without fear  of being 
thereafter confronted with the confession in litigation. However, by 
confining the spousal disqualification to testimony involving "con- 
fidential communications" within the marriage,  we prohibit the 
accused spouse from employing the common law rule solely to 
inhibit the administration of justice. In the words of Jeremy Ben- 
tham more than a century and a half ago, our  holding prevents the 
accused in a criminal action from converting his home into "a den of 
thieves." Tramrnel 2'. U n i t d  St~ltes, 445 U.S .  a t  51-52, 100 S. Ct. a t  
913, 63 L. E d .  2d a t  195, quoting from 5 Rationale of Judicial 
Evidence 340 (1827). 

The common law rule rendering spouses incompetent to testify against  one 
another in criminal proceedings has been abrogated to some extent in almost every 
jurisdiction. However, the  rule prohibiting testimony which concerns aconfidential 
communication between spouses du r ing  the marr iage  has remained effective in 
some form in every jurisdiction. 

Only six states provide tha t  spouses a r e  completely incompetent to testify 
against  each other in a criminal proceeding: Hawaii Rev. Sta t .  5 62l-l8(1976); Iowa 
Code Ann, 5 622.7 (West 1950); Ohio Rev. Code Ann. 52945.42 (Page 1980 Supp.).; Pa.  
Stat .  Ann. tit. 19. 5 683 (Purdon 1964); Tex. Crim. Pro. Code Ann. 5 38.11 (Vernon 
1979): Wyo. Stat .  3 1-12-104 (1977). Mississippi provides tha t  spouses a r e  incompe- 
tent to testify against  each other,  Miss. Code Ann. ij 13-1-5 (1972), but  the spousal 
disqualification may be  waived if both par tners  consent. Sec. Bwwer I . .  Stute, 233 So. 
2d 779 (Miss. 1970). 

Five jurisdictions have altered the common law spousal disqualification by 
statute,  providing for a privilege against  adverse spousal testimony which is vested 
in the witness spouse alone, but  have also provided by statute tha t  spouses a r e  
incompetent to testify as  to confidential communications made between them dur ing 
the marriage: D.C. Code Encycl. 5 14-306(West 1966); Ky. Rev. Stat .  §421.210(Cum. 
Supp. 1978); Md. Cts. & Jud .  Proc. Code Ann. 05 9-101, 9-105, 9-106 (1980); Mass. 
Ann. Laws Ch. 233, 5 20 (Law. Co-op 1974); Mo. Ann. Stat .  5 546.260 (Vernon 1953). 

Twelve jurisdictions provide by statute for a privilege aginst  adverse spousal 
testimony which is vested in both spouses or in the accused spouse alone. This 
privilege extends to all testimony against  the accused spouse and to any testimony 
concerning a confidential communication made between the spouses dur ing the 
marriage: Colo. Rev. Sta t .  5 13-90.107 (1973): IdahoCode 59-203 (Supp. 1980); Mich. 
Camp. Laws Ann. 5 600.2162 (1968); Minn. Stat .  Ann. 5 595.02 (West Cum. Supp. 
1980): Montana Code Ann. 26-1-802 (1979): Neb. Rev. Stat .  5 27-505 (1979); N.J. 
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[3,4] Whether a particular segment of testimony includes a "con- 

Stat .  Ann. $2A-84A-17 (West 1976); Or .  Rev. Stat .  § 44.040 (1979); Utah Code Ann. § 
78-24-8 (1977): Va. Code 19.2-271.2 (Cum. Supp. 1980); Wash. Rev. Code Ann. § 
5.60.060 (Cum. Supp. 1981); W. Va. Code 57-3-3, 57-3-4 (1966). 

Five states entitle the witness-spouse alone to assert  a privilege against  adverse 
spousal testimony, with court decisions holding that  these statutory provisionsdo not 
affect the common law privilege not to testify as  to confidential communications 
within the marriage: Ala. Code 12-21-227 (1975); Cal. Evid. Code 0s 970-973 (West 
1966); Conn. Gen. Sta t .  Ann. 54-84 (West Cum. Supp. 1980); Ga. Code Ann. § 
38-1604(1981); La. Rev. Stat .  Ann. 15:461 (West 1967). S e e a l s o A r ~ o l d  v .  State,  353 
So. 2d 524 (Ala.  1977); People 1 % .  Delph. 94 Cal. App. 3d 411,156 Cal. Rptr.  422 (1979); 
Robitzsoti 1 , .  Sttrtr. 232 Ga. 123, 205 S.E.  2d 210 91974); State 1.. Rerrnett. 357 So. 2d 
1136 (La. 1978). Rhode Island also provides for a privilege against  adverse spousal 
testimony vested in the witnessspouse. R.I. Gen. Laws 12-17-lO(1970). Thisstatute 
has been interpreted as an  alteration of the common law privilege to prevent testi- 
mony involving confidential communications; this privilege is now vested in the 
witness spouse alone. State i . .  A ) ~ g e l l ,  405 A. 2d 10 (R.I. 1979). 

Four  states have abolished the spousal disqualification totally in criminal cases, 
but provide by statute tha t  spouses a r e  incompetent to testify as  to confidential 
communications made dur ing the marriage: 111. Ann. Stat .  ch. 38, 155-1 (Smith- 
Hurd Cum. Supp. 1980); Ind. Code Ann. §§ 34-1-14-4, 34-1-14-5 (Burns  1973); N.H. 
Rev. Stat .  Ann. §516:27 (1974); Vt.  Stat .  Ann. tit. 12. 51605 (1973). Delaware and 
Tennessee have also abolished the spousal disqualification in criminal proceedings. 
Del. Code Ann. tit. 1 1 , s  3502 (1979); Tenn. Code Ann. § 40-2404 (1975). These statutes 
have no effect on the common law rule in those states rendering spouses incompetent 
to testify as  to confidential communications between them. Mole is. State,  396 A. 2d 
153 (Del. 1978); Ro!jstotr i s .  State. 450 S.W. 2d 39 (Tenn. Crim. App. 1969). 

Nine jurisdictions have abolished the spousal disqualification in criminal pro- 
ceedings, but  also provide by statute tha t  the accused spouse has a privilege to 
prevent the other spouse from testifying as  to any confidential communication 
between them. Ariz. Rev. Stat .  Ann. 55 12-2231, 12-2232 (1956 & Supp. 1980); Ark.  
Stat .  Ann. 28-1001, Rules 501 and 504 (1979); F la .  Stat .  Ann. 90501, 90:504 
(Harrison 1979); Kan. Stat .  Ann. $860-407,60-428 (1976); Me. Rev. Stat .  Ann., Maine 
Rules of Evidence, Rules 501,504 (West Supp. 1980); N.Y. Crim. Proc. Law 60.10 
(McKinney 1971), N.Y. Civ. Proc. Law 4502, 4512 (McKinney 1963); N.D. Cent. 
Code, N.D. Rules of Evid., Rules 501, 504 (Supp. 1979); Okla. Stat .  Ann. tit. 12, 
2103, 2501, 2504 (West 1980); S.D. Codified Laws Ann. 19-13-1, 19-13-12 thru  
19-13-15 (1979). New Mexico and South Carolina have abolished the spousal disqual- 
ification in criminal proceedings and provided by statute tha t  the witness spouse 
alone may assert  a privilege not to testify as  to confidential communications between 
thespouses dur ingthe  marriage: N.M. Stat .  Ann. 538-6-6(1978); S.C. Code § 19-1 1-30 
(1977). See also State 1.. Motes, 264 S.C. 317, 215 S.E.  2d 190 (1975). 

The United States Supreme Court  held in Tmttzniel 1 ' .  United States ,  445 U.S. 
40,100 S.Ct. 906,63 L.Ed. 2d 186 (1980), tha t  in federal courts the privilege against  
adverse spousal testimony shall vest only in the witnessspouse. Thisdecision did not 
affect the independent rule establishinga privilege to prohibit testimony concerning 
a confidential marital  communication. Blcrri I . .  Cuiterl States ,  340 U.S. 332.71 S.Ct. 
301. 95 L. Ed .  306 (1951). 
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fidential communication" within the meaning of the rule we adopt 
in this case is to be determined by the guidelines set forth in our 
previous decisions interpret ing the t e rm under G.S. 8-56, the stat- 
ute preserving a privilege in civil actions not to testify as  to "confi- 
dential communications" with one's spouse. In making such a deter- 
mination, the question is whether the communication, whatever it 
contains, was induced by the mari tal  relationship and prompted by 
the affection, confidence. and loyalty engendered by such relation- 
ship. TYri~lhf r * .  Wvight, 281 N.C. 159, 188 S.E. 2d 317(1972); Hicks is. 
Hic2X.s. 271 N.C. 204, 155 S. E .  2d 799 (1967): Htr(jrt1ovii 1 % .  Hrrcledonr, 
211 N.C. 175, 189 S.E. 507 (1937); McCor~ iq. Jltsticc, 199 N.C. 602, 
155 S .E.  452 (1930); Stcrtc i 3 .  Frwvlccil, 197 N . C .  376, 148 S .E.  450 
(1929); Wliitfovd ry. North Stnte Lift Ins. Co., 163 N.C. 223, 79 S.E. 
501 (1913). When this definition is applied to the facts of the case s l t h  
.jirc/ic~, it is apparent  that Mrs. Freeman's proposed testimony 
included no confidential communication which would render it 
incompetent under the rule established in this case. Mrs. Freeman 
stipulated that  had she been allowed to testify, she would have 
stated tha t  defendant parked his car  in a public parking lot, 
approached her and her brother carrying a shotgun, asked if they 
wished to speak with him, and immediately discharged the shot- 
gun,  killing Mrs. Freeman's  brother. Such actions in a public place 
and in the presence of a third person could not have been a commun- 
ication made in the confidence of the marital relationship or one 
which was induced by affection and loyalty in the marriage.  S w ,  
(>.!j., Hicks 1. .  Hicks, sirp,.tr: Sttrtc i 3 .  Frc~r)itr t i ,  suprcc. Consequently, 
Mrs. Freeman's testimony is competent and admissible under the 
rule adopted in this case.? 

I t  \vould be possible to find the wife competent to testify in this case on the 
rationale that the partners had been separated for over three years, there ivas no 
possibility of reconciliation, and therefore there was no marital  relationship to 
protect. Although this reasoning works \re11 in this case. it is unsatisfactory as a 
precedent. One of the purposes of the requirement that  spouses live in a state of 
separation for one year before obtaininga no-fault divorce is to insure that  there is no 
possibilityof reconciliation before the divorce beconiesfinal. Thus,  the public policy 
to proniote peace and harmony in the marr iage  still existseven n.here the parties a r e  
separated,  so long as  there is a possibility of reconciliation. Consequently. it ~ o u l d  he 
univise to abolish the spousal disqualification in criminal proceedings merely on the 
ground tha t  the parties Lvere living in a state of separation. I t  ~vould he necessary for 
the court  to make findings of fact in each case regarding the possibilityof reconcilia- 
tion of the partners.  The \#ast  majority of courts which have dealt with the effect of 
separation on the rule rendering spouses incompetent to testify against  each other in 
a criminal proceeding have held that  i t  \vould unduly burden the courts to require 
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For the reasons stated above, we find tha t  although the trial 
court correctly followed the previous decisions of this Court in 
granting defendant's motion i t /  l i m  i ) l e  to suppress the testimony of 
his wife, the suppression of Mrs. Freeman's testimony was er ror  
under the rule established in this case. Accordingly, the judgment 
of the trial court is 

Reversed. 

Justice M E Y E R  did not participate in the consideration or 
decision of this case. 

OUTER BANKS CONTRACTORS, INC. v .  SARAH E. FORBES,  A N D  REGGIE 
OWENS 

No, 50 

(Filed 7 April 1981) 

Contrac ts  27- subcontrac tor ' s  ac t ion  f o r  money j u d g m e n t  - no s u m m a r y  
j u d g m e n t  f o r  l a n d o w n e r  

Plaintiff subcontractor was entitled to t ry  its claim for a money judgment 
against  defendant landowner for labor and materialssupplied in connection with 
the improvement of certain real estate where plaintiff asked for a money judg- 
ment in its complaint, attached to its complaint as  an  exhibit an itemized state- 
ment of the labor and materials which had been furnished, stated in answers to 
interrogatories the substance of a contractual claim, and thereby came forward 
with specific facts upon which to base the conclusion that  a contract existed 
between it and defendant landowner; moreover, a consent order entered into by 
the parties which recited tha t  one defendant Lvas the owner of the real property in 
question, tha t  the other defendant was the general contractor for making certain 
improvements thereon, and tha t  plaintiff was a subcontractor who had furnished 

them to make findings on the possibility of reconciliation in each case. The status of 
separation has therefore had no effect on the common law rule. 98 A.L.K. 3d 1285 
(1980). S I Y  ospc~c~itrll!/ P I Y ~ J I P  i s .  O !p l t r ,  6 N.Y. 2d 269, 160 N.E.  2d 494, 18  N.Y.S. 2d 
203 (1959); Pwlj lr .  1%. Fic~1tl.s. 38 App. Div. 2d 231. 328 N.Y.S. 2d 542, t~,(i"el oti Iowci. 
roici.t oli;)iioii .  31 N.Y. 2d 713, 289 N.E. 2d 557. 337 N.Y.S. 2d 517 (1972). 

On the other hand, the abolition of the spousal disqualification, except where 
the subject mat ter  of the testimonyconcerns a "confidential communication" within 
the marr iage ,  serves the dual purpose of satisfying the aim of the common law rule to 
promote marital  harmony and avoidingan undue burden on the courts. The courtsof 
this state a r e  accustomed to determining whether testimony concerns a "confiden- 
tial communication" within the marr iage .  This determination must be made in civil 
cases involving a "confidential communication." G.S. 8-56. 
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labor and materials in connection with the project did not amount to a stipulation 
which served unalterably to fix the rights and liabilities of the parties to one 
another,  as  the clear purpose of the consent order was to serve as  a vehicle 
whereby an  additional party could be brought into the litigation, and defendant 
landowner therefore could not rely upon the consent order toshow that  defendant 
was her general contractor, tha t  plaintiff was his subcontractor, and tha t  there 
was no contractual relationship between her anti plaintiff. 

ON discretionary review of the decision of the Court of Appeals 
reported in 47 N.C. App. 371, 267 S.E.2d 63 (1980), affirming in 
par t  and reversing in pa r t  the judgment entered by Bramtrn,  J., a t  
the 11 December 1978 Civil Session of District Court, DARE County. 

In this action plaintiff seeks to obtain a money judgment 
against defendant Forbes and to enforce a lien upon certain real 
property belonging to her. In its complaint, filed in November 1973, 
plaintiff alleges tha t  it is a North Carolina corporation which is 
engaged in the construction business in Dare  County; tha t  on or 
about 1 April 1973 defendant Forbes entered into a contract with 
plaintiff under the te rms of which plaintiff was to supply labor and 
materials which were to be used in connection with the improve- 
ment of certain real estate in the town of Nags Head, North Caro- 
lina; tha t  plaintiff furnished labor and materials pursuant to the 
contract worth $3,487.50 between 6 April and 4 June  1973; and that  
upon defendant Forbes' failure to pay for the labor and materials 
which had been furnished, plaintiff filed a notice and claim of lien 
in the office of the clerk of superior court of Dare County on 28 
September 1973. 

Defendant Forbes filed answer on 15 December 1973 denying 
the allegations of the complaint and asserting that  she had not 
entered into any contract with plaintiff. She alleged tha t  the only 
contract which she had entered into concerning the Nags Head 
project had been with R. D. Owens. She concluded her answer by 
alleging tha t  she had paid Owens for all of the labor and materials 
which had been furnished by him and any subcontractors. 

On 9 Janua ry  1976 the parties consented to an  order  whereby 
the court found tha t  Owens had been the prime contractor for the 
construction of the Laughing Gull Lookout Cottages; tha t  plaintiff 
had been a subcontractor who had furnished certain labor and 
materials for the project; and that  i t  had ruled on 16 December 1975 
that  a written contract between defendants Forbes and Owens be 
adhered to in another lawsuit between them concerning the Nags 
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Head project. The court then concluded that  "in order to bring this 
mat te r  to its final conclusion" Owens' presence in the litigation was 
required,  and it ordered tha t  he be made a party defendant. There- 
after,  on 19 January  1976, plaintiff filed an  amended complaint 
which alleged a claim against  Owens. The amended complaint also 
restated plaintiff's original claim against defendant Forbes. 

In an  order entered 14 December 1978, Judge Beaman granted 
defendant Forbes'  motions (1) to s tr ike plaintiff's amended com- 
plaint for the reason that  it was filed without leave of court or the 
consent of defendant Forbes; and (2) for summary judgment. Plain- 
tiff appealed from the order. In an  opinion by Judge  Webb, con- 
curred in by Judges Arnold and Wells, the Court of Appeals 
affirmed the trial court's dismissal of plaintiff's claim for a lien. 
However, the Court of Appeals reversed the trial court's dismissal 
of plaintiff's claim for a money judgment, holding that  there existed 
a genuine issue of material fact in regard to that  claim.' 

Defendant Forbes petitioned this court for discretionary re- 
view pursuant  to G.S. § 7A-31. We allowed the petition on 16 Sep- 
tember 1980. 

Aldr idge ,  Sea  wel l& Khol iry ,  by  Danie l  D. Khoury ,  f o rp la in t i f f  
appellee. 

S h e a r i n ,  G a w  & Archbell ,  by  N o r m a n  W. S h e a r i n ,  Jr. ,  a n d  
R a l p h  T. B a k e r  fo r  de fendant  appel lant .  

BRITT, Justice. 

Although defendant Forbes' petition to this court for discre- 
tionary review of the decision of the Court of Appeals did not ex- 
pressly ask tha t  our  review be limited to that  par t  of the decision 
which was adverse to her ,  a request for that  limitation is obviously 
implied. Plaintiff did not petition for discretionary review of the 
portion of the decision which was adverse to it, namely, the affirm- 
ance of summary judgment in favor of defendant on the claim for 
enforcement of a lien. In its new brief plaintiff raises no question 
relating to the correctness of the Court of Appeals' holding on the 
claim. Rule 16(a) of the Rules of Appellate Procedure provides that  

I Plaintiff did not assign as  er ror  before the Court of Appeals the trial court's 
action in grant ing  defendant Forbes' motion to str ike the amended complaint. 
Accordingly, any objection to tha t  part icular portion of the order of 11 December 
1978 is deemed waived. N.C. R. App. P. 1 G .  
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the scope of our review of decisions of the Court of Appeals shall be 
"limited to consideration of the questions properly presented in the 
new briefs required by Rules 14(d)(l) and 15(g)(2) to be filed in the 
Supreme Court." Therefore, the only question presented to us is 
whether the Court of Appeals erred in reversing the entry of sum- 
mary  judgment in favor of defendant Forbes on the claim for a 
money judgment. We agree with the decision of the Court of 
Appeals. 

In its complaint,  plaintiff alleged tha t  pursuant  to an  indivisi- 
ble contract entered into between it and defendant Forbes, it fur- 
nished labor and materials for which defendant Forbes had agreed 
to pay $3,478.50; and tha t  defendant had failed to pay said indebted- 
ness. Plaintiff attached to its complaint, a s  an exhibit, an  itemized 
statement of the labor and materials which had been furnished. 

In her answer defendant Forbes denied entering into the con- 
tract.  Following the conclusion of discovery proceedings, she 
moved for summary judgment. In an affidavit, she stated that  

I entered into a written agreement dated March 17. 
1972, with R. D. Owens, an  additional defendant in 
this action, for the construction by Mr. Owens of the 
improvements described (as The Laughing Gull Cot- 
tage Cour t ) .  . . . 
The aforesaid written contract with Mr. Owens was 
the sole contract entered into by me regarding the 
labor and materials which plaintiff alleges in its com- 
plaint were furnished to the real property owned by 
me. I have not entered into any contract,  written or 
oral, with Outer Banks Contractors, Inc., the plaintiff, 
for the furnishing of labor and materials as  alleged in 
plaintiff's complaint. All my dealings of a contractual 
nature regarding the mat te r  in controversy were with 
Mr. R. D. Owens. 

In opposition to defendant Forbes' motion for summary judg- 
ment, plaintiff offered its answers to interrogatories propounded to 
it by the movant. Answering on behalf of plaintiff corporation, 
Alvis Beacham, the president of the f i rm stated tha t  on or about 1 
April 1977 [sicI2. he entered into an oral contract with defendant 

Plaintiffs complaint alleges tha t  the contract between it and defendant 
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Forbes; tha t  the contract was entered into a t  defendant Forbes' 
property; that  plaintiff was to "perform certain improvements with 
regard to a driveway or  parking facilities for tenants of the defend- 
ant"; and that  plaintiff was to be paid for its work. 

Defendant Forbes argues that  she was entitled to the entry of 
summary judgment on plaintiff's contract claim for two reasons. 
We find neither contention persuasive. 

First ,  she contends that  although plaintiff had the opportunity 
to come forward with specific facts upon which to base the conclu- 
sion that  a contract existed between it and defendant Forbes, it 
failed to do so. We disagree. While the answers to defendant Forbes' 
interrogatories do not establish the precise details of the work 
which was to be performed, the answers do establish the substance 
of a contractual claim. I t  should be noted that plaintiff's exhibit A, a 
par t  of the complaint,  is a component of the record of this case. At 
the hearing on the motion for summary judgment, that  exhibit was 
competent evidence of several of the precise details of the contract 
to which the answers of the interrogatories do not speak. Exhibi t  A 
is a s tatement  from plaintiff to defendant Forbes dated 11 June  
1973. According to the statement, plaintiff furnished materials to 
defendant Forbes for the construction project in the form of clay 
base, sand,  and stone. The quantities of the various materials which 
were furnished, as  well as the price which was charged for each, a re  
detailed by the statement. The dates upon which the materials were 
furnished a t  the site a re  also embodied by the document. The state- 
ment also indicates that  defendant Forbes was furnished with the 
use of a bulldozer on four occasions, as  well a s  the use of a motor- 
grader  on one occasion. Again, the dates upon which these services 
were provided, as  well as  their respective costs, a re  embodied in the 
statement. Since the statement would have been competent evi- 
dence, see K e s s i n g  l.. LVat io i la l  M o v t g a g e  Corp., 278 N . C .  523, 180 
S .E.  2d 823 (1971), it would have been proper for the t r ial  court to 
have considered it in passing upon defendant Forbes' motion. We 
hold tha t  plaintiff did not fail to come forward with evidence of 
specific facts with which to resist defendant's motion for summary 
judgment. 
- 

Forbes was entered into on or about 1 April 1973. The present action was filed in 
November 1973. In her  brief, defendant Forbes concedes tha t  "[Tlhe year 1977 used 
in plaintiffs answer to interrogatories is apparently erroneous since it is not suingon 
a 1977 agreement." 
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Second, defendant Forbes contends that  the order  consented 
to by the parties on 9 Janua ry  1976 amounts to a judicial admission 
which serves to establish conclusively the relationship of the parties 
to this litigation. She argues that  Owens was her general contrac- 
tor, that  plaintiff was his subcontractor, and that  there was no con- 
tractual relationship between her and plaintiff. 

The consent order  of 9 January  1976 does not amount to a judi- 
cial admission. I t  will be recalled tha t  the order recited that  defend- 
an t  Forbes was the owner of the real property in question, that  
defendant Owens was the general contractor for making certain 
improvements thereon, and tha t  plaintiff was a subcontractor who 
had furnished labor and materials in connection with the project. 
While it is manifest that  plaintiff consented to the entry of the order  
through its attorney of record, i t  cannot be fairly said to amount to a 
stipulation which serves to unalterably fix the r ights  and liabilities 
of the parties to one another. 

A judicial admission is a formal  concession which is made by a 
party in the course of litigation for the purpose of withdrawing a 
particular fact from the realm of dispute. SPC ~ C J H P I ' C I I I U  2 Stans- 
bury's North Carolina Evidence 5 166 (Rrandis rev. 1973). Such an 
admission is not evidence, but it, instead, serves to remove the 
admitted fact from the trial by formally conceding its existence. 
E.!J., Strrtc I - .  McWillicr,)ls, 277 N.C. 680, 178 S.E.2d 476 (1971). 
Stipulations a re  viewed favorably by the courts because their usage 
tends to simplify, shorten, or  settle litigation, as  well as  save costs to 
litigants. R i c k ~ i ?  r. Rickcvt, 282 N.C. 373, 193 S.E.2d 79 (1972); 
Rlrvtrl P/cO)lhi)l{j cri/d H~crti)!{j, Irlc. I.. H. C. J o ) r ~ s  Corl.sfr./rction Co., 
268 N.C. 23, 149 S.E.2d 625 (1966); Chisolrrt I?. H(x11, 255 N.C. 374, 
121 S.E.2d 726 (1961). Yet, the effect or operation of a stipulation 
will not be extended by the courts beyond the limits set by the 
parties or by the law. Rirkcrt 1 , .  Rickr).t, sirpm; L71 wlwt. Co. I . .  

I,io)~hcr. Co.. 137 N.C. 431, 49 S.E.  946 (1!305). In determining the 
extent of the stipulation, it is appropriate to look to the circumstan- 
ces under which it was entered, as  well a s  to the intentions of the 
parties as  expressed by the agreement. Elic3kci.t I - .  Rickcrf, s l rpr~~ .  
Stipulations will receive a reasonable construction so as  to effect the 
intentions of the parties, but in ascertaining the intentions of the 
parties, the language employed in the agreement will not be con- 
strued in such a manner that  a fact which is obviously intended to be 
controverted is admitted or tha t  a r ight  which is plainly not intend- 
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ed to be waived is relinguished. Id. 

Upon consideration of the language of the consent order in 
light of the foregoing principles of law, it is our conclusion that  the 
order does not amount to a judicial admission of status. The docu- 
ment itself provides 

This cause coming on to be heard . . ., upon application 
of Outer Banks Contractors, Inc., the plaintiff, with the 
consent of Sarah E. Forbes, defendant, wherein the plain- 
tiff shows to the Court that  Reggie Owens, who is not a 
party to this action, is a necessary party to this action 
without whose presence before the Court a complete de- 
termination of the controversy which is the subject mat-  
ter  of this action cannot be had because: 

(a )  The plaintiff was a subcontractor who furnished 
labor and materials for the construction of the 
Laughing Gull Lookout Cottages owned by the 
defendant, Sarah E. Forbes; 

(b )  Reggie Owens was the prime contractor in the 
construction of said cottages for the defendant; 

(c) . . . . 
(d) . . . . 
(e) That  in order  to bring this matter  to its final 

conclusion that  the additional defendant, Reggie 
Owens needs to be added to said lawsuit; 

(f) . . . . 
IT IS NOW ORDERED that  Reggie Owens be and he 

is hereby made a party defendant to this action; . . . . 

The order  makes it clear that  its purpose was to establish a 
basis upon which the court could order that  Owens be brought into 
the litigation as a party defendant. That  being the case, it would be 
unreasonable for the courts, in light of the guidelines for construc- 
tion enunciated in Rickrvt  t , .  Ricker-t, srrpr t r ,  to ignore the plain 
language of the document regarding the parties' motivation for 
entering into i t  and construe it in such a manner that  the status of all 
of the parties a r e  determined for all t ime and for all purposes by its 
mandate. 
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In substance, the consent order  is a pleading which serves to 
br ing  before the court an additional party to the litigation and 
properly align his position and posture. While a pleading can serve 
as  a judicial admission, it is important to note tha t  such is riot 
invariably the case. Sw ~jcrcc i~r l l ! l  2 Stansbury's North Carolina 
Evidence 5 177 (Brandis  rev. 1973). Final pleadings which define 
the issues to be litigated and upon which the case goes to trial can 
embody a judicial admission of a mat te r  and serve to conclusively 
remove the establishment of that  fact from the issues which a r e  to 
be tried. C'lrtr)ul,io)e in. Il. '(rllct~. 268 N . C .  326. 150 S.E.2d 783 (1966); 
St~fqir tr id l i c s ~  rtr )rrrJ C'o. 1 ' .  Tl'il),i iu!ltoir Cold Sto).tr!yc~ C ' o . ,  267 N.C.  
679, 149 S.E.2d 27 (1966); S)/c,ll i 3 .  C 'rr  i(rl/c Strut1 cP. Ro(.li C'O.. 267 N . C .  
613,148 S.E.2d 608 (1966). Other pleadings, including pleadings in 
another case, amended pleadings, withdrawn pleadings in the 
same case, and collateral pleadings which serve some purpose other 
than the defining of issues, do not amount to judicial admission 
ivhich a r e  conclusive a s  to the mat te rs  contained therein. E.!j., Sttrtc 
tJ . t  1 . ~ 1 .  C1o) i e  i ~ c  is.sio~ec~)~t!fI)rser ,.tr trw 1 ' .  ,Vot.t/i C'tr ) d i , r t c  Rtrtiiy h'iowr r c ,  
291 N . C .  55,229 S.E.2d 268 (1976). Such pleadings may be utilized 
by a party to litigation a s  evidential admissions in precisely the 
same I! ay a s  if it had been embodied in some other form. Eq. ,  
IZix)rt.lr 1 . .  Lk))il)scr/. 265 N . C .  733, 145 S.E.2d 395 (1965). 

In the present case, we a r e  dealing not ivith a final pleading 
\vhich serves to define the pertinent issues upon which the case is to 
go to t r ia l ,  but  with a collateral pleading which fulfills some other 
objective of the parties. The clear purpose of the consent order was to 
serve a s  a vehicle whereby an additional party could be brought 
into thc litigation. Sound judicial construction of the consent order  
dictates that  the manifest purpose behlnd the entry of the order  be 
given due consideration to the end that  facts which a r e  a t  the heart 
of the present case a r e  not conclusively established and that  rights 
Lvhich a party seeks to enforce a r e  not abandoned. Therefore, we 
conclude tha t  the consent order  does not amount  to a judicial admis- 
sion. 

Plaintiff has sought relief on t ~ v o  distinct theories of recovery: 
a claim based on a contract between itwlf and dcfentlant Forbes, 
and a claim for a lien as  a first  t ier subcontractor.  LVhile these 
theories appear  to be inconsistent, they need not in\ ariably be so. I t  
is conceivable tha t  under  a given set of facts, a party may be able to 
assert a claim not only a s  a party to a direct contract ivith the owner 
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bu t  also a s  a subcontractor.  Tha t  part icular  conclusion must ,  in the 
proper case, depend upon sufficient evidence to support a pvi)uo 
.ftrc.ir case as  to each claim. A fundamental principle of the Rules of 
Civil Procedure is tha t  a li t igant is entitled to assert as  many 
separate claims as  he may, in good faith, have, regardless of their 
consistency. G.S. 1A-1, Rule 8(e)(2). 

While we do not a t tempt  to forecast the likelihood of plaintiff's 
eventual success in the future litigation of this matter ,  it is our 
conclusion tha t  plaintiff is entitled to pursue its claim for a money 
judgment beyond the summary  judgment stage. 

F o r  the  reasons set out above, the decision of the Court of 
Appeals is 

Affirmed. 

STATE O F  NORTH CAROLINA DANNY L E E  LOREN ( A L S O  ~ s o w x  A S  
LUCAS L E E  PARRISH; ALSO ~ s o w x  A S  L E E  LOREN) 

No. 21 

(Filed 7 April 1981) 

1. Cr iminal  L a w  5 71- sho r thand  s t a t emen t  of f ac t  
An officer's testimony that .  when he stopped defendant's car  and told 

defendant to step out of the car ,  defendant "was acting like he was trying to hide 
something" was competent as  a shorthand statement of fact. 

2. Cr iminal  L a w  5 128.2- documen t  in v iew of j u ry  - motion f o r  mistrial  
The trial court  did not e r r  in the denial of defendant's motion for mistrial 

made on the ground tha t  the prosecutor placed on a table in full vie\\ of the jury a 
document containing a picture of defendant and what purported to be a criminal 
record of defendant in Florida where the trial court found that  it was virtually 
~mposs ib le  for any member  of the jury to have read the Ivritingon the document. 

3. Criminal  L a w  5 33.3- defendant ' s  c h a n g e  of a p p e a r a n c e  be tween  a r r e s t  
a n d  t r ia l  - i r re levancy - ha rmles s  e r r o r  

Testimony elicited from defendant on cross-examination tha t  he had 
obtained a haircut and a shave dur ing the interval bet~veen his ar res t  and tr ial ,  if 
irrelevant, was not prejudicial to defendant. 

APPEAL by defendant from Gnines, J., 30 June  1980, Criminal 
Session of TRANSYLVANIA Superior Court. 
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Upon pleas of not guilty, defendant was tried upon bills of 
indictment charging him with the following offenses: (1) first 
degree rape; (2) first degree sexual offense, fellatio; (3) first degree 
sexual offense, anal intercourse; and (4) assault with a deadly weap- 
on with intent to kill inflicting serious injury. Mrs. Mary Jane  
Smith was the alleged victim of the offenses. 

Evidence presented by the state is summarized in pertinent 
par t  as  follows: 

On 5 May 1980, Mrs. Smith,  who was not then living with her 
husband, was working a t  a grocery store in Brevard, North Caro- 
lina. Late in the afternoon of tha t  day, defendant, whom Mrs. Smith 
had known casually for about two months, entered the store and 
made a small purchase. After a brief conversation with her, he left 
the store. 

Around 7:30 p.m. Mrs. Smith was a t  her  apartment .  Respond- 
ing to a knock a t  her door, she found defendant standing in the 
doorway. He told her that  he thought he would stop by and have a 
drink with her. After being admitted to the apar tment ,  defendant 
made several telephone calls, including one to the Governor's Man- 
sion in Raleigh. He insisted that  he was being harassed by the 
police. After defendant and Mrs. Smith took several drinks, lis- 
tened to some records and danced, he left a t  around 9:00 p.m. 

Shortly thereafter,  he returned to the apar tment  with a bottle. 
After talking with her ,  defendant insisted on kissing Mrs. Smith. 
She protested his advances and asked him to leave. She then went 
into her kitchen to prepare defendant a drink.  Defendant followed 
her and when she turned around,  he stabbed her  in the abdomen 
with a knife. 

Thereafter,  defendant put  the knife to her throat,  forced her to 
undress, and raped her. He also forced her to commit fellatioon him 
and to submit  to anal intercourse. A short while later,  Mrs. Smith 
escaped from defendant. She  r an  out the front door and across the 
street to the sheriff's office. 

Mrs. Smith was taken to the hospital where she was examined 
and treated by Dr.  R. L. Stricker. The doctor testified tha t  he found 
a s tab wound in her abdomen, two puncture wounds in her small 
intestine and two puncture wounds in her large intestine; that  he 
found redness about her genitalia; that  he repaired the puncture 
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wounds; and that  the victim was emotionally upset. 

Defendant elected to take the witness stand in his own behalf. 
He admit ted having sexual relations with Mrs. Smith but insisted 
tha t  she consented. He denied stabbing her. He also admitted tha t  
he had been convicted of driving an automobile under the influence 
of intoxicants in Transylvania County. He further  admitted that  he 
had been convicted of forgery in the state of Florida; tha t  he had 
been sentenced to prison for 2-'/, years; tha t  he had served 2 years of 
the sentence; that  he had been paroled; and that  he was wanted in 
Florida for parole violations. 

The  jury re turned  verdicts  f inding defendant  guilty a s  
charged in the rape and sexual offense charges. On the assault 
count, he was found guilty of assault with a deadly weapon inflict- 
ing serious injury. The court entered judgments imposing concur- 
rent  life sentences in the rape and sexual offense cases, and a 10 
year prison sentence in the assault case. The latter sentence is to 
begin a t  the expiration of the life sentences. 

Defendant appealed and this court allowed his motion to by- 
pass the Court of Appeals in the assault case. 

Attorney General Rufus L. Edrnisten, b y  Assistarzt Attorrzey 
General Tiare B. Smiley, for the state. 

H. Paul Acerette, Jr. for defendant appellant. 

BRITT, Justice. 

[I]  By his first assignment of e r ror ,  defendant contends the trial 
court committed prejudicial e r ror  in permit t ing a police officer to 
testify tha t  defendant "was acting like he was trying to hide some- 
thing". This assignment has no merit.  

The challenged testimony was offered by Deputy Sheriff 
Hank Whitmire. He testified tha t  he was on duty dur ing  the early 
morning hours of 6 May 1980; that  after a warrant  was issued for 
defendant's arrest ,  he passed a car  which he recognized as defend- 
ant's car ;  tha t  af ter  some difficulty, he succeeded in gettingdefend- 
ant's car  to stop; that  he approached the car  and told defendant to 
step out with his hands up; that  defendant would not get  out; and 
"that he sat  there and he acted like he was doing something, like he 
was trying to hide something, and I told him -". At that  point 
defendant objected and moved to strike. The court overruled the 
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motion 

The record discloses that  immediately thereafter,  the follo~v- 
ing transpired: 

Q. (By Mr.  Leonard): What  exactly did you see him do? 
Demonstrate to the members of the jury what  you saw 
him do. 

A. I had my headlights on and my spotlight on him in 
the driver's seat and I could see him moving around like 
he was trying to do something, hide something or do 
something. 

I told him three times to step out of the car. He wouldn't 
get out. I pulled my service revolver and advised him that  
I had a felony warrant ,  for him to step out of the ca r  with 
both hands in the air .  

So, he opened the door, he kicked it open with his foot, 
and he still continued to shuffle around. So, I told him I 
wasn't going to tell him again, he was going to have to 
step out of the car .  

So he stuck his hands out  and says, okay, and he stood 
up. I walked up  to the car  and made him put his hands on 
the car  and spread his feet. At  that  time, Officer Carter  (I 
believe it was, I'm not sure) arrived on the scene. 

Officer Whitmire then testified that af ter  defendant got out of 
the car ,  leaving the door open, he saw in plain view a knife pouch 
with a knife in it, lying under the edge of the driver's seat. 

Defendant argues tha t  the testimony to the effect that  he 
looked like he was trying to hide something amounted to opinion 
evidence which was inadmissible. We reject this argument. 

In 1 Stansbury's North Carolina Evidence 5 125 a t  389-92 
(Brandis Rev. 1973) we find: 

Opinion evidence is always admissible when the facts 
on which the opinion or conclusion is based cannot be so 
described that  the jury will understand them sufficiently 
to be able to d raw their own inferences. Even when it 
might be ~ross ib lr  to describe the facts in detail, it may 
still be irrcpmcticahlc to do so because of the limitations of 
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customary speech, or the relative unimportance of the 
subject testified about, or the difficulty of analyzing the 
thought processes by which the witness reaches his con- 
clusion, or because the inference drawn is such a natural 
and well understood one that  it would be a waste of time 
for him to elaborate the facts, or perhaps for some other 
reason. 

I t  is neither possible nor desirable to lay down a hard 
and fast rule to cover the infinite variety of situations that  
may arise, but  the admissibility of opinion evidence 
under the circumstances suggested above is thoroughly 
established. The idea is variously expressed by saying 
that  'instantaneous conclusions of the mind,' or 'natural 
and instinctive inferences,' or the 'evidence of common 
observers testifying to the results of their observation' 
a re  admissible, or by characterizing the witness's state- 
ment as  a 'shorthand statement of the fact' or as  'the 
statement of a physical fact rather  than the expression of 
a theoretical opinion.' 

While it might  have been possible for the officer to have des- 
cribed defendant's actions in order for the jury to infer that  defend- 
an t  appeared to be looking for something, it was impracticable to do 
so. We conclude tha t  the testimony about which defendant com- 
plains was merely a shorthand statement of fact. S e ~ g r ~ e r c r / / ! i  Sttrtcl 
I * .  Bmrwv, 289 N.C. 644, 224 S.E.2d 551 (1976); Sttrte l p .  Spn lr ld i? lg ,  
288 N.C. 397, 219 S.E.2d 178 (1975), d e n t h  se)ltmzce i'actrted. 428 
U.S .  904 (1976); S t n t e  I , .  G o i ~ l e s ,  273 N.C .  509,160 S.E.2d 469(1968). 

There is an additional reason why the court did not commit 
error  in admit t ing the testimony. As indicated above, after defend- 
ant's motion to strike was denied, the witness testified again, with- 
out any objection, that  he could see defendant "moving around like 
he was trying to do something, hide something or do something." 
When evidence is admitted over objection, but evidence of like 
import is thereafter admitted without objection, the benefit of the 
objection is ordinarily lost. 4 Strong's N.C. Index, Criminal Law, § 
162. 

[2] Defendant's second assignment of error  relates to his cross- 
examination by the prosecuting attorney. During the course of the 
cross-examination, defendant was asked several questions about 
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his criminal record in Florida. Thereafter,  in the absence of the 
jury, defendant's attorney moved for a mistrial because of alleged 
improper conduct by the prosecuting attorney. Defendant's counsel 
stated tha t  dur ing  the cross-examination of defendant, the prose- 
cut ing attorney placed a document 8-$4 inches by 11 inches in size, 
on a table in full view of the jury; that  the document contained a 
picture of and what  purported to be a criminal record of defendant 
in Florida; and that  "each and every juror upon leaving the court- 
room had an opportunity to look a t  tha t  photograph, and,  in fact,  
several of them did". 

The trial judge, after examining the document in question, 
concluded: ". . . upon examining the photograph and considering 
the distance of the jurors and one of the jurors closest to the photo- 
graph and the writing underneath, the Court finds i t  virtually 
impossible for the jury to have read the handwrit ing on the photo- 
graph." The court refused to examine the jury regarding the matter  
and denied defendant's motion for a mistrial. We find no er ror  in 
the conduct of the trial court. 

Defendant argues tha t  the only purpose tha t  could have been 
served by placing the document on the table in the view of the jurors 
was to convey to them the impression that  defendant was a criminal 
and had a criminal record; and tha t  such conduct, without any 
precautionary instruction by the court, was so highly improper and 
unfair that  it deprived him of his fundamental r ight  to due process 
as  guaranteed by law. 

A mistrial is appropriately ordered when a party shows the 
occurrence of serious improprieties which render a fair and impar-  
tial verdict impossible. Stcrte I?. Clrupwnn, 294 N.C. 407,241 S.E.2d 
667 (1978). In a criminal case, the allowance or  refusal of a motion 
for a mistrial rests largely in the discretion of the trial court and its 
ruling is not reviewable absent a showing of an abuse of discretion. 
E.!I., Stote 1 % .  Yrr)cc.c!/, 291 N.C. 656, 231 S.E.2d 637 (1977). 

The record indicates tha t  defendant was reluctant to admit  
any criminal record in Florida. Thereupon, the assistant district 
attorney showed him the document in question and asked if that  
was his picture on it. Without objection, he stated tha t  i t  was. As we 
indicated above, the trial court found that  it was virtually impossi- 
ble for any member of the jury to have read the writing on the 
document. We are  unable to perceive any prejudice to defendant 
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and hold tha t  the court did not abuse its discretion in denying 
defendant's motion for a mistrial. 

[3] On recross-examination defendant was asked if his appear- 
ance had changed any between the time of his a r res t  and the time of 
his trial.  Over objection, he testified tha t  he had obtained a haircut 
and a shave during that  interval. This is the basis of defendant's 
final assignment of error. 

Defendant argues tha t  since there was no question of identity 
raised in the trial,  the testimony was irrelevant; and tha t  the only 
possible inference tha t  the jury could d raw from the evidence was 
that  defendant had changed his appearance in order to create a 
more favorable impression with the jury. 

Assuming, arguendo,  that  the evidence was irrelevant, we can 
perceive no prejudice to defendant. Common sense would suggest 
tha t  any par ty  to a lawsuit, particularly a defendant in a criminal 
action, should "put his best foot forward" and at tempt to make the 
best impression possible on the court and jury tha t  hear  his case. In 
order to obtain a new trial it is incumbent on a defendant to not only 
show er ror  but  also to show tha t  the error  was so prejudicial that  
without the er ror  it is likely that  a different result would have been 
reached. G.S. 5 15A-1443(a) (1978); S ta t r  1 , .  S p a r k s ,  297 N.C. 314, 
255 S.E.2d 373 (1979). The assignment of error  is overruled. 

We conclude tha t  defendant received a fair trial free from 
prejudicial error. 

No error .  

STATE O F  NORTH CAROLINA v.  J A M E S  L. SIMPSON 

No. 19 

(Filed 7 April 1981) 

1. Rape § 9- failure to name defendant in indictment - fatal defect 
Since defendant was neither named nor otherwise identified in  the body of 

the indictment charging him with carnal knowledge of a virtuous female under 
the age of 12, the defect was fatal  and the tr ial  court had no jurisdiction to place 
defendant on trial and to pronounce judgment on the verdict. 



614 I N  T H E  S U P R E M E  COURT [302 

State v .  Simpson 

2 .  Rape i j  19- taking indecent liberties w-ith child - instructions proper 
In a prosecution of defendant for taking indecent liberties with a child, there 

was no merit  to defendant's contention tha t  the trial court  failed to charge on the 
element of intent, erred in its charge on reasonable doubt, and erred by giving 
confusing and  contradictory instructions to t h e  jury. 

D l ? ~ ~ N U ~ N ~ a p p e a l s  from judgments of Til lery ,  J., entered a t  
the 7 November 1979 Regular Criminal Session of NEW HANOVER 
Superior Court. 

Defendant was tried upon separate bills of indictment. The 
indictment in Case No. 79-CR-13196 reads as  follows: 

T H E  JURORS FOR T H E  STATE: UPON T H E I R  
OATH P R E S E N T  tha t  on or about the 3rd day of 
July, 1979, in New Hanover County 
unlawfully and  wilfully did feloniously ravish, 
abuse and carnally know Samantha Cumber, a 
virtuous female child under the age of 12 years. by 
force and against  her  will, the said defendant a t  the 
time being more than 16 years of age,  against the 
form of the statute in such case made and provided 
and against the peace and dignity of the State: 

This act  was in violation of the following law: G.S. 
14-21. 

s/ Mary E .  Pipines 
Assistant District Attorney 

The indictment in Case No. 79-CR-13197 reads as  follows: 

T H E  JURORS FOR T H E  STATE UPON THEIR 
OATH P R E S E N T  that  on or  about the 3rd day of 
July,  1979, in New Hanover County James L. 
Simpson unlawfully and wilfully did feloniously 
at tempt to take and take immoral,  improper, and 
indecent liberties with Allison Cumber. who was 
under the age of 16 a t  tha t  t ime,  for the purposes of 
arousing and gratifying sexual desire. A t  the time. 
the defendant was over sixteen years of age and a t  
least five years older than tha t  child; Violation of 
N.C. G.S. 14-202.1. 

s/ Mary E .  l'ipines 
Assistant District Attorney 
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The State's evidence tends to show that  Samantha and Allison 
Cumber a re  sisters. On 3 July 1979, they lived with their mother, 
brother and uncle in a residence on a f a rm in New Hanover County. 
Defendant, age forty, lived in a house on the same farm a short 
distance away. The girls were playing together in their yard on the 
morning of 3 July 1979 when defendant asked them if they wanted 
to play in the water .  They put  on their bathing suits and played in 
the water for some time, after which defendant told them to go to his 
home, which they did. There, they washed their feet in his tub. 
Samantha left. Defendant then "pulled out the bottom" of Allison's 
bathing suit and licked and kissed her genital area.  At his 
instructions she lay down on a bed and defendant rubbed his 
privates between her legs. Allison was then permitted to leave the 
house when Samantha returned. Defendant then pulled down her 
underpants, licked and kissed her genital area, put his penis 
between her legs and rubbed it against her. Thereafter, defendant 
placed his penis in her rectum and vagina. Samantha said this hur t  
her and she began to cry. During this last assault a knock was heard 
a t  the door and defendant told Samantha to pull up  her pants and 
"not to tell anybody." 

Curtis Rochelle, brother of the girls, testified he had gone to 
sleep on the couch and, when he awoke, saw only Allison playing 
outside. He observed that the doors and windows a t  defendant's 
house were closed and thought it unusual because defendant had no 
fan or  a i r  conditioning. He went to defendant's house and heard 
Samantha  crying. He knocked on the door and waited three or four 
minutes before Samantha opened the wooden door. She was unable 
to get the screen door open. Curtis took Samantha home, questioned 
both girls,  and they told of defendant's conduct. Officers were 
called. 

Dr.  David Turnbull found external injuries to the vulva and 
blood in the genital a rea  and on Samantha's clothing. Dr. Lloyd 
Roberts, a gynecologist, examined Samantha under anesthesia and 
observed fresh injuries to the wall of the vagina. 

When defendant was arrested later that  evening and advised 
of the charges against him, he blurted out "Rape! I never did that 
much to them girls." 

At trial,  defendant testified he had been drinking the night 
before 3 July 1979. He admitted the girls were a t  his home and 
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washed their feet in his tub  but  denied any sexual contact with the 
girls in any manner.  On cross-examination, he admitted a prior 
conviction for assault on a female. 

The jury convicted defendant of first degree rape of Samantha 
Cumber and of taking indecent liberties with Allison Cumber. He 
was sentenced to life imprisonment for the rape which was to 
commence after  a five-year sentence imposed in the other case. He 
gave notice of appeal to the Supreme Court in the rape case, and we 
allowed his motion to bypass the Court of Appeals in the other case 
to the end tha t  both cases receive initial appellate review in this 
Court. 

Rufus L. Edmisten, Attorney General, by  J. Michael Carpe?zter, 
Assistant Attorney General, for the  stat^. 

Da~lid Rock Whitten, attorney for defewdant appella?zt. 

HUSKINS,  Justice. 

[I] We first note e.r mero motu tha t  a fatal defect appears  on the 
face of the indictment in Case No. 79-CR-13196 in tha t  defendant is 
neither named nor otherwise identified in this single-count indict- 
ment charging rape of Samantha Cumber. 

Article I ,  § 22 of the Constitution of North Carolina provides: 

Except  in misdemeanor cases initiated in the District 
Court Division, no person shall be put  to answer any 
criminal charge but  by indictment, presentment, or  
impeachment. But  any person, when represented by 
counsel, m a y . .  . waive indictment in non-capital cases. 

Where, a s  here, no presentment or  impeachment is involved and no 
waiver of indictment has been made, a valid bill of i n d i c t m e ~ t  is 
essential to the jurisdiction of the court to t ry  defendant for a felony. 
State 1 . .  Crabtre~,  286 N.C. 541, 212 S.E.2d 103 (1975). An indict- 
ment  must  clearly and positively identify the person charged with 
the commission of the offense. State 1'. Htrntnzonds, 241 N.C. 226,85 
S.E.2d 133 (1954); State r q .  Ctrnlel, 230 N.C. 426, 53 S.E.2d 313 
(1949). The name of the defendant, or a sufficient description if his 
name is unknown, must  be alleged in the body of the indictment; 
and the omission of his name,  or  a sufficient description if his name 
is unknown, is a fatal and incurable defect. State I - .  McColltcrr!, 181 
N.C. 584, 107 S.E.  309 (1921); State 1'.  Phelps, 65 N.C. 450 (1871). 
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In McCollum, the record showed that  the bill of indictment 
contained five counts. Defendant was acquitted by the jury on all 
counts save one. The count upon which he was convicted did not 
contain the name of the defendant or any name whatever. The Court 
said: 

I t  is very generally held in an indictment consistingof 
several counts tha t  each count should be complete in 
itself, and tha t  in order to this some name should be 
given the defendant. If it is the wrong name, or  defec- 
tively stated, the question should ordinarily be raised 
by plea in abatement or motion to quash, but  where no 
name a t  all appears  in the bill or  in the only count on 
which a conviction is had,  it is held in this jurisdiction 
that  such a charge is fatally defective, and the judg- 
ment  must  be arrested.  And this course should be 
taken though the question is presented for the first 
t ime in the Supreme Court on appeal. 

181 N.C. a t  585, 107 S.E. a t  309 (citations omitted). 

In a single-count indictment, our statutes a re  consistent with 
this case law. However, McCollum and other cases to like effect a r e  
no longer authoritative in the requirement that  a judgment based 
on one count in a multiple count indictment must  be arrested if the 
one count does not name the defendant. G.S. 15A-924 (a) (1) pro- 
vides: "A criminal pleading must contain: (1) The name or other 
identification of the defendant but  the name of the defendant need 
not be repeated in each count unless required for clarity." To like 
effect is G.S. 15A-644 which provides that  an indictment must 
contain, among other things, criminal charges pleaded in accor- 
dance with the above quoted statute. See also G.S. 15-144.2 (a). 

In Case No. 79-CR-13196, since defendant is neither named 
nor otherwise identified in the body of the bill of indictment, the 
defect is fatal and the trial court had no jurisdiction to place 
defendant on trial and to pronounce judgment upon the verdict. The 
judgment pronounced must  therefore be arrested. I t  is so ordered. 
Even so, the defective bill under which defendant was tried and 
convicted will not serve to ba r  further  prosecution if the district 
attorney be so advised. State v. Miller, 231 N.C. 419,57 S.E.2d 392 
(1950). 



618 I N  T H E  S U P R E M E  COURT [302 

State v .  Simpson 

[2] We turn  now to defendant's assigned errors  which we discuss 
only as  they relate to the indecent liberties conviction. 

Defendant's first assignment of error  challenges portions of 
the charge to the jury. He contends the challenged portions show 
tha t  the court failed to charge on the element of intent in the 
indecent liberties case, erred in its charge on reasonable doubt, and 
erred by  giving confusing and contradictory instructions to the 
jury. 

We have carefully examined the charge as  a whole and espe- 
cially the portion to which each exception pertains. While the 
charge is poorly organized and certainly not a model to be followed, 
we find no meri t  in any of the exceptions which make up defend- 
ant's first assignment of e r ror .  A jury charge must  be read a s  a 
whole and in the same connected way that  the judge intended it and 
the jury considered it. Stcrtc r * .  Tolloy, 290 N.C. 349, 226 S.E.2d 353 
(1976); Stcitrl r 3 .  Wilso,l, 176 N.C. 751,97 S.E. 496 (1918). The general 
rule is that  a charge will be construed contextually, and isolated 
portions will not be held prejudicial when the charge as  a whole is 
correct. Sttrt(1 I > .  Btxilc~. 280 N.C. 264, 185 S.E.2d 683, c.cJrt. do{.. 409 
U.S. 948, 34 L.Ed.2d 218, 93 S.Ct. 293 (1972); Statc i 9 .  Gatliiig, 275 
K.C. 625, 170 S.E.2d 593 (1969): Strrt~ i'. Cook, 263 N.C. 730, 140 
S.E.2d 305 (1965). If the charge as  a whole presents the law fairly 
and clearly to the jury, the fact that  some expressions, standing 
alone, might  be considered erroneous will afford no ground for 
reversal. Sttrt/l 1'. Htrll, 267 N.C. 90, 147 S.E.2d 548 (1966). 

There is nothing in the charge relating to Case No. 79-CR- 
13197 (indecent liberties) which would prejudice or mislead a mind 
of ordinary firmness and intelligence. When it is considered and 
construed in accordance with the foregoing rules of construction, 
the charge is sufficient. The isolated phraseology challenged by 
defendant's exceptions had no prejudicial effect on the result of the 
trial and may not be used as grounds for a new trial. Defendant's 
first assignment of error  is overruled. 

Defendant's motion to set aside the verdict in Case No. 79-CR- 
13197 is merely formal and requires no discussion. Such motion is 
addressed to the discretion of the trial court and is not reviewable 
absent abuse of discretion. Strrtc~ i 9 .  I,ii~dlr~!j, 286 N.C. 255, 210 
S.E.2d 207 (1974): Sttrtc i-. Britt. 285 N.C. 256, 204 S.E.2d 817 
(1974); Sttrfc 1%. MrSoil, 280 N . C .  159, 185 S.E.2d 156 (1971). No 
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abuse of discretion is shown. 

For  the reasons stated we conclude that  defendant had a fair 
trial free from prejudicial error  in Case No. 79-CR-13197 wherein 
he was charged with taking indecent liberties with Allison Cumber. 
The verdict and judgment in that case must therefore be upheld. 

In Case No. 79-CR-13196-Judgment Arrested. 

In Case No. 79-CR-13197-No Er ro r  

STATE O F  NORTH CAROLINA v JAMES CURTIS VONCANXON 

No. 29 

(Filed 7 April 1981) 

L a r c e n y  3 7.4- l a r ceny  of t r ac to r  - possession of recent ly  stolen p rope r ty  
The State's evidence \vas insufficient to be submitted to the jury on the issue 

of defendant's guil t  of felonious larceny of a tractor under the doctrine of posses- 
sion of recently stolen property where it tended to show that  defendant went to the 
home of his sister and her husband, asked if another person could park the tractor 
on their  property, and told the sister and her husband that  he had no idea who this 
other man was; permission was given: defendant left the home and the tractor 
was subsequently parked a t  the home; neither defendant's sister nor her husband 
saw defendant drive the tractor or saw the man referred to by defendant: and the 
tractor parked a t  the home of defendant's sister on 5 June had been stolen 
sometime between 3 and 5 June.  

APPEAL by the State  pursuant  to G.S. 7A-30 (2) from decision 
of the Court of Appeals, 49 N.C. App. 633, 272 S .E.  2d 153 (1980), 
granting a new trial on defendant's appeal from a larceny convic- 
tion before Mills, J., a t  the 7 January  1980 Session of STANLY 
Superior Court. 

At  trial the State's evidence tended to show that  a tractor 
belonging to Kinlaw International, Inc., disappeared from the 
company's premises sometime between 3 June  1979 and 7 June  
1979 when it was discovered on a fa rm in Davidson County. The 
discovery was made after Maxwell Kinlaw, president and owner of 
the company, received two phone calls concerning the tractor on 7 
June.  One of the calls was anonymous; the other came from Baxter 
Varner  who owns a t rac t  of land in Davidson County. Varner  called 
to ask if one of Kinlaw's tractors was missing because a tractor with 
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Kinlaw tags was parked on his land. When Kinlaw searched his 
property and discovered tha t  one of his t ractors  had disappeared, 
he and a Stanly County deputy drove to Davidson County and 
identified the t ractor  parked on Varner's land a s  the tractor miss- 
ingfrom the company. They discovered tha t  the front dashboard of 
the t ractor  had been tampered with, and the tractor had been 
"straight wired" to get  it started. The tractor, though on Varner's 
land, was parked close to a house which Varner  rented to Mr. and 
Mrs. John W. York, J r .  

The Yorks testified tha t  someone parked the t ractor  on the 
property a t  night on 5 June  1979, af ter  defendant, Mrs. York's 
brother, asked if another person could park  the tractor on the 
property. They testified tha t  defendant drove up  to the house in his 
t ruck between 10:30 and 11:00 p.m. that  night. He asked them 
whether another man could park  a tractor on the property. He told 
Mrs. York tha t  he had no idea who this other man was. Neither of 
the Yorks saw this other man,  nor did they see defendant on or near 
the tractor. Mrs. York did testify tha t  on 7 June  a carload of men 
came and looked a t  the t ractor ,  but  tha t  none of the men was 
defendant. A sheriff's deputy testified tha t  the tractor was not 
examined for fingerprints. 

Defendant took the stand in his own defense and testified that  
he was simply helping a motorist in distress. He testified that  he 
met  the man on the t ractor  a t  a closed Gulf service station on 
Highway 49 near the York home. Defendant was driving along 
Highway 49 a t  about 10:OO p.m. returning from a job in Charlotte to 
Asheboro when he  stopped to get  a soda a t  a machine outside the 
station. Defendant noticed a man on a tractor. The man on the 
t ractor  told defendant t ha t  he was trying to get  the tractor home 
after  purchasing it a t  an  auction, and he needed gas. He asked 
defendant if he knew of a gas station that  was open that  late a t  
night. Defendant told the man he did not know of one because he 
was not from the area.  When the man asked if defendant thought it 
would be safe to leave the tractor a t  the gas station overnight, 
defendant suggested tha t  he might  be able to leave it a t  his sister's 
place which was nearby. Defendant went on to testify to essentially 
the same conversation with the Yorks about which they had already 
testified. Michael Lee Fleming, who a t  the time of the incident was 
an employee of defendant, corroborated defendant's story, testify- 
ing that  he accompanied defendant on the night in question. 
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The jury returned a verdict of guilty of larceny. Defendant 
appealed from a judgment imposing a two-to-five year sentence, 
suspended for five years on condition tha t  defendant pay a fine of 
$1,000 plus court costs and make restitution to Kinlaw Interna- 
tional for damage to the tractor. The Court of Appeals in an opinion 
by Hill, J . ,  with Arnold, J., concurring, found no error  in the trial 
judge's failure to dismiss the case but  awarded a new trial because 
the t r ial  judge failed to hold an  in camera inspection of a certain 
witness's prior recorded statements before denying defendant 
access to the statements. Judge  Hedrick dissented. The State 
appealed pursuant to G.S. 7A-30 (2). 

Rufus L. Edmisten, Attorney General, by John R. B. Matthis, 
Special Deputy Attorney General. and Acie L. Ward, Assistant 
Attorney General, for the State. 

Joe D. Floyd for defendant. 

BRANCH, Chief Justice. 

Defendant first contends tha t  the Court of Appeals erred by 
affirming the trial judge's denial of defendant's motion to dismiss. 
The State relied exclusively on the doctrine of recent possession of 
stolen goods. Defendant, however, argues that  the record contains 
no direct evidence of possession by defendant. He concludes that  the 
doctrine of recent possession cannot be the basis of a conviction of 
larceny without direct evidence of possession by defendant. 

The State admits  that  the record contains no direct evidence 
that  defendant possessed the tractor. I t  argues, however, that  it 
introduced sufficient circumstantial evidence of possession to trig- 
ger  the doctrine of recent possession. Since the Yorks never saw the 
mysterious man on the tractor, the State  contends, the jury could 
reasonably infer defendant possessed and controlled the tractor 
despite defendant's version of events. 

We recently dealt with a similar issue in State r t .  Maines, 301 
N.C. 669,273 S.E. 2d 289 (1981). In tha t  case, we recited the 
law of the doctrine of recent possession: 

[The] doctrine is simply a rule of law that,  upon an indict- 
ment for larceny, possession of recently stolen property 
raises a presumption of the possessor's guilt  of the lar- 
ceny of such property. 
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[Tlhe presumption spawned by possession of recently 
stolen property arises when, and only when, the State 
shows beyond a reasonable doubt: (1) the property de- 
scribed in the indictment was stolen; (2) the stolen goods 
were found in defendant's custody and subject to his 
control and disposition to the exclusion of others though 
not necessarily found in defendant's hands or on his per- 
son so long a s  he had the power and intent to control the 
goods; S t a t r  1.. E p p l r ~ ,  282 N.C.  249, 192 S.E. 2d 441 
(1972); S t a t r  0. f i s t r ~ ,  268 N.C. 480,151 S.E. 2d 62 (1966); 
Sttrtr r .  T/o.ncr, 238 N.C. 411,77 S.E:. 2d 782(1953); S ta t e  
i , .  E p p s ,  223 N.C. 741,28  S.E. 2d 219 (1943); and (3) the 
possession was recently af ter  the larceny, mere posses- 
sion of stolen property being insufficient to raise a pre- 
sumption of guilt. Strrtr r , .  Jackso~z,  274 N.C. 594, 164 S.E.  
2d 369 (1968). 

The possession sufficient to give rise to such inference 
does not require that  the defendant have the article in 
his hand,  on his person or under his touch. I t  is suffi- 
cient that  he be in such physical proximity to it that  he 
has the power to control it to the exclusion of others 
and tha t  he has the intent to control it. One who has the 
requisite power to control and intent to control access 
to and use of a vehicle or  a house has also the possession 
of the known contents thereof. 

Stcrtri 1. .  Epplc!j, s u p r v .  282 N.C. a t  254, 192 S .E.  2d a t  445 
(citations omitted). 

Id. a t  673-75, 273 S.E.  2d a t  293-94. 

In Mct i ) /es  lve also reiterated the prohibition against convict- 
ing a defendant on the basis of "stacked inferences." The State in 
Mtr i)tc.s presented no direct evidence of the defendant's possession 
of the stolen goods; it relied solely on the inference of possession 
from the fact that  the defendant was driving the car ,  owned by 
another, in which the stolen goods were found. We concluded that 
the conviction was improper because to permit conviction would 
have been to allow the inference of guilt  based on recent possession 
to be stacked on the inference of possession based on the control of 
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the car .  Quoting State r 3 .  Parker, 268 N.C. 258,262,150 S.E. 2d 428, 
431 (1966), we said, 

Inference may not be based on inference. Every infer- 
ence must stand upon some clear or direct evidence, and 
not upon some other inference or presumption. 

State 1;. Maines, supra a t  676, 273 S.E. 2d a t  294. 

In this case, the facts present the same legal situation in a 
different context. Nevertheless, here as  in Maines, evidence of 
defendant's possession was a t  most circumstantial based on the fact 
that  he asked his brother-in-law to permit  an  unnamed person to 
park the tractor on his brother-in-law's premises. To convict 
defendant the jury would have to infer that  defendant was in pos- 
session of the tractor and then infer that  he was the person who stole 
the tractor based on the inferred possession. Thus, the State was 
permitted to build its case by stacking the inference of guilt  based 
upon the doctrine of recent possession on top of the inference of 
possession based on circumstantial evidence. 

Considering the complete lack of any direct evidence tending 
either to connect defendant with the crime or to show him in posses- 
sion of the stolen property, we hold that  the possession shown in 
defendant is insufficient to support averdict  of guilty of the larceny 
charged in the bill of indictment. Nonsuit was therefore appro- 
priate. The decision of the Court of Appeals upholding the denial of 
defendant's motion for nonsuit is 

Reversed. 

STATE O F  NORTH CAROLINA Y. BOBBY NEVILLE 

No. 32 

(Filed 7 April 1981) 

Cr iminal  L a w  8 7- e n t r a p m e n t  - denia l  of ac ts  unde r ly ing  offense c h a r g e d  
Where a defendant denies the commission of the acts underlying the offense 

charged, he cannot raise the inconsistent defense of entrapment.  

O N  appeal from the decision of the Court of Appeals, N . C .  
A p p . ,  272 S .E.  2d 164 (1980), finding no er ror  in the judgment 
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of Brewer, J., entered 1 February  1980 in ORANGE County Superior 
Court. 

Defendant was charged in indictments, proper in form, with 
possession with intent to sell, and with selling, lysergic acid diethy- 
lamide (hereinafter referred to as  LSD). He entered a plea of not 
guilty to each charge. 

Evidence for the Sta te  tended to show tha t  James  Boone, 
Special Agent for the Sta te  Bureau of Investigation, was on special 
undercover assignment in August 1979 in Chapel Hill, North 
Carolina. While there, he worked closely with an  informant, Donnie 
McAdoo. Boone testified tha t  on 22 August 1979, he and McAdoo 
at tempted to purchase drugs  from the owner of the Disco Lounge. 
Defendant entered the lounge and interrupted the conversation to 
say tha t  he could obtain LSD and cocaine for the men. Shortly 
thereafter,  Boone, McAdoo, and defendant drove to an  apartment  
on Broad Street  where defendant left the car ,  went inside, and 
returned a few minutes later.  Defendant told Boone that  "200 hits of 
LSD" would cost $260. Boone paid the money and defendant again 
went inside the apartment .  He returned shortly with two strips of 
blue paper in a plastic bag  and handed them to Boone. 

Thomas H. McSwain, an  expert  in the field of forensic chemis- 
t ry  employed by the State  Bureau of Investigation, testified that  the 
plastic bag  contained "substance Lysergic Acid Diethylamide." 

Defendant presented evidence and testified in his own behalf. 
He testified tha t  he was present a t  the Disco Lounge on 22 August 
and tha t  McAdoo approached him and asked if he  was interested in 
making  twenty dollars. McAdoo explained tha t  his partner ,  Boone, 
had cheated him, and "he planned to cheat Boone in order to get  
even." McAdoo told defendant to "pretend tha t  he, McAdoo, was 
get t ing the drugs  from [defendant]." According to defendant, the 
three of them drove to the Broad Street  apartment ,  and defendant 
went inside. When he returned, "McAdoo got out of the car  and 
pretended tha t  I had given him drugs.  Then he got back into the car  
and handed the plastic bag  to Boone. I never gave McAdoo any- 
thing. He had the plastic bag  containing the blue strips of paper 
before he left the club. I t  was never in my possession." 

The jury returned verdicts of guilty on both charges. Defend- 
an t  was sentenced to three to four years' imprisonment on the 
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conviction of possession and to four years' imprisonment on the 
conviction of selling LSD. The Court of Appeals, in a n  opinion by 
Judge  Mart in (Robert M.), Judge  Vaughn concurring, found no 
e r ro r  in defendant 's t r ial .  J u d g e  Wells dissented. Defendant 
appealed to this Court pursuant to G.S. 7A-30 (2). 

Rufus L. Edmisten, Attorney General, by Ralf F. HaskeLL, 
Assistant Attorney General, for the State. 

Charles E. Vickery for defendant. 

BRANCH, Chief Justice. 

Defendant's sole assignment of e r ror  is to the failure of the 
trial court to give an  instruction on the defense of entrapment.  He 
admits  that  he denied possessing LSD and concedes tha t  North 
Carolina follows the majority rule which precludes the assertion of 
the defense of entrapment when the defendant denies one of the 
essential elements of the offense charged. See State v. Swaney, 277 
N.C. 602,178 S.E.  2d 399 (1971) (subsequent history omitted); State 
2'. Boles, 246 N.C. 83,97 S.E. 2d 476 (1957); Annot., 61  A.L.R. 2d 677 
(1958). He further  recognizes tha t  the rationale of tha t  rule "is that  
the law will not countenance a claim tha t  defendant did not commit 
the offense and a claim tha t  he was entrapped into the commission 
of the very offense which he denied committing." State v. Neville, 
N . C .  App. at-, 272 S.E. 2d a t  166. Nevertheless, defendant 
contends that  the defenses upon which he relies a re  not inconsistent. 
He asserts tha t  he does not deny participating in a scheme intended 
to look like he was selling drugs  to informant McAdoo. The defense 
which he put before the jury and which the jury rejected was that  he 
pretended to possess and sell the LSD. At the same time, however, 
he specifically denied actually possessing LSD or selling it to 
McAdoo or to Boone. His defense is that  he did not do the acts 
underlying the offenses charged; yet he seeks an  instruction that  he 
was induced and entrapped by the government to do those acts. In 
our opinion, it is inconsistent for defendant to assert on the one hand 
that  he did not do certain acts and then to insist that  the government 
induced him to do the very acts which he disavows doing. 

Defendant relies on the case of Henderson 21. United States, 237 
F .  2d 169 (5th Cir. 1956), to support  his contention. However, we do 
not find tha t  case to be controlling. The defendant in Henderson was 
(charged with conspiring illegally to distill whiskey. The defendant 
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admitted his acts in operating the illegal distillery but denied that  
he was a party to a conspiracy. The court allowed him to assert his 
defense of entrapment,  even in view of his denial of the offense 
charged, s tat ing that  the two defenses were not so repugnant that  
"the proof of the one necessarily disproves the other." The court 
noted the general rule and its rationale but  held that  under the 
circumstances of that  particular case the defendant should be per- 
mitted to say, "I did not go so far  a s  to become a party to the 
conspiracy, but  to the extent that  I did travel down the road to 
crime, I was entrapped."' 237 F. 2d a t  173. The defendant in Hcrl- 
dr'iwii admitted committing illegal offenses, and insofar as  the 
commission of those ac ts  is concerned,  he could have been 
entrapped.  Defendant in the case a t  bar ,  however, admits  no illegal 
acts whatsoever. He plainly denies ever possessing or selling LSD. 
The defense of en t rapment  presupposes the existence of the acts 
constituting the offense. Zrr))iorv t * .  State, 508 S.W. 2d 819 (Tex. 
Crim. App. 1974); 21 Am. J u r .  2d, "Criminal Law" $144 (1965). 
Where a defendant claims he has not done an  act,  he cannot also 
claim that  the government induced him to do that  act. 

We a re  not inadvertent to the cases which apparently allow a 
defendant to raise an  entrapment defense even while denying the 
commission of the offenses charged. Our review of these cases, 
however, reveals that  they deal with the situation where either the 
State's own evidence raises an  inference of entrapment,  Stcrtc v. 
Kiciyht, 230 S . E .  2d 732 (W.Va. 1976), or the defendant denies the 
intent required for the commission of the offense. Ut~ited Stcxtrs ly. 

Lk))lr)ia. 523 F. 2d 981 (9th Cir. 1975). In the former instance, the 
submission of the defense is obviously proper; in the latter instance, 
the entrapment defense is not inconsistent with the defense of lack 
of mental s tate  since the defense of entrapment itself is an  assertion 
tha t  it was the will of the government, and not of the defendant, 
which spawned the commission of the offense. McCr(r.r.011 I , .   stat^, 
294 Ala. 87, 312 So. 2d 382 (1975). In the instant case, the State's 
evidence raises no inference of entrapment,  and defendant here has 
denied doing any crcts which were elements of the offense charged. 
Our  research has not disclosed a single case in which a defendant 
denies doing the trcts charged and simultaneously claims that  the 
government made him do those very acts. We therefore hold that  
where, a s  here, the defendant denies the commission of the acts 
underlying the offense charged, he cannot raise the inconsistent 
defense of entrapment.  The decision of the Court of Appeals finding 
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no er ror  in defendant's trial is 

Affirmed. 

ELIZABETH ANN TAYLOR \- .JACK HAYES 

No. 25 

Before Jztdge Keiger  presiding a t  the 30 October 1978 Civil 
Session of FORSYTH District Court and a jury, judgment, based on 
the jury verdict, was entered in favor of plaintiff for money dam-  
ages. The Court of Appeals, on rehearing, in an opinion by Judge  
Hill in which Chief Judge  Morris and Judge  Parker  concurred, 
found no error .  We allowed defendant's petition for further  review 
on 2 August 1980. 

Legal A i d  Socie ty  of Nor thwes t  Nor th  Caro l ina ,  IHC.  by  Elleiz 
PI'. Ge?.ber, A t t o m e y  f o ~  p la in t i l f  appellee. 

W h i t e  a n d  Cr lcnp le r ,  by  F r e d  G. Crllrnpler, Jr., G. E d g a )  
P a r k e r ,  E d w a r d  L. Powell ,  a)zd Robert  B. Wonzble, A t to rxeys  +fo)  
defetzdaxt appel lant .  

P E R  CURIAM. 
This is an  action by a tenant against her landlord for treble 

damages pursuant  to G.S. 75-16, for defendant's alleged violation of 
G.S. 75-1.1 (a)  which prohibits "[ulnfair methods of competition in 
or affecting commerce, and unfair and deceptive acts or  practices 
in o r  affecting commerce. . . ." Plaintiff claimed that  defendant 
induced her to rent  his apar tment  by making fraudulent misrep- 
resentations concerning the condition of the apartment .  The jury 
found in favor of plaintiff and awarded damages for defendant's 
misrepresentations in the sum of $785.00. Judge  Keiger concluded 
that  by making the misrepresentations to plaintiff a s  found by the 
jury, "defendant committed an  unfair or deceptive t rade  practice 
within the meaning of [G.S. 75-1.11." He, consequently, trebled the 
jury's award  of damages and entered judgment in the sum of 
$2,355.00. 

In an opinion filed 5 February  1980 the Court of Appeals 
initially concluded that  there was er ror  in the introduction of evi- 
dence. On rehearing, however, the Court of Appeals concluded 
ultimately that  no er ror  had been committed and affirmed the 
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judgment of the trial court. 

After we allowed defendant's petition for further  review, he 
presented in his new brief only three questions. Two of them con- 
cerned the admission of evidence. The third deals with whether 
there was sufficient evidence to be submitted to the jury on the 
question of defendant's misrepresentations. 

After reviewing the record, the briefs, and hearing oral 
a rguments  on the questions presented, we conclude tha t  the peti- 
tion for further  review was improvidently granted. Our order 
grant ing  further  review is, therefore, vacated. The decision of the 
Court of Appeals aff irming the judgment of the Forsyth District 
Court remains undisturbed and in full force and effect. 

Discretionary Review improvidently granted.  
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AREY v. BD. O F  LIGHT & WATER COMM. 

No. 40PC 

Case below: 50 NC App 505 

Petition by plaintiffs for discretionary review under G.S. 7A-31 
denied 5 May 1981. 

BANK V. WORONOFF 

No. 7PC 

Case below: 50 NC App 160 

Petition by defendants for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 

CONE v. CONE 

No. l lOPC 

Case below: 50 NC App 343 

Petition by plaintiff for discretionary review under G.S. 7A-31 
denied 5 May 1981. 

FINANCIAL CORP. v. HARNETT TRANSFER 

No. 126PC 

Case below: 51  NC App 1 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 

GOLDEN v. REGISTER 

No. 103PC 

Case below: 50 NC App 650 

Petition by plaintiff for discretionary review under G.S. 7A-31 
denied 5 May 1981. 
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Disposition of Petitions For Discretionary Keview Under G.S.  7A-31 

NYE v. LIPTON 

No. 20PC 

Case below: 50 NC App 224 

Petitionrby defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 

SERMONS v. PETERS,  COMR. O F  MOTOR VEHICLES 

No. 117PC 

Case below: 51 NC App 147 

Petition by plaintiff for discretionary review under G.S. 7A-31 
denied 5 May 1981. 

STATE V. A L L E N  

No. 135 

Case below: 51 NC App 247 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. Motion of Attorney General to dismiss appeal 
for lack of substantial constitutional question allowed 5 May 1981. 

STATE v. BILLUPS 

No. 97PC 

Case below: 49 NC App 373 

Application by defendant for further  review denied 5 May 
1981. 

STATE V. BROOKS 

No. 102PC 

Case below: 51 NC App 90 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 
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Disposition of Petitions For Discretionary Review Under G.S.  7A-31 

STATE v. CHERRY 

No. 130PC 

No. 35 (Fall Term) 

Case below: 51  NC App 118 

Petition by State for discretionary review under G.S. 7A-31 
allowed 5 May 1981. 

STATE v. CLANTON 

No. 56PC 

Case below: 49 NC App 698 

Petition by defendant for wri t  of certiorari to North Carolina 
Court of Appeals denied 5 May 1981. 

STATE v. COOLEY 

No. 46PC 

Case below: 50 NC App 544 

Petition by defendants for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 

STATE v. DIZOR 

No. 133PC 

Case below: 51 NC App 247 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 

STATE v. EDWARDS 

No. 60PC 

Case below: 32 NC App 599 

Application by defendant for further  review denied 5 May 
1981. 
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Disposition of Petitions For Discretionary Review Under G.S. 7A-31 

STATE v. LANIER 

No. 37PC 

Case below: 50 NC App 383 

Petition by Attorney General for discretionary review under 
G.S. 7A-31 denied 5 May 1981. 

STATE V. PERRY 

No. 47PC 

Case below: 50 NC App 540 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. Motion of Attorney General to dismiss appeal 
for lack of substantial constitutional question allowed 5 May 1981. 

STATE v. P E T E R S  

No. 109PC 

Case below: 50 NC App 746 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 

STATE v. QUINERLY 

No. 95PC 

Case below: 50 NC App 563 

Application by defendant for further  review denied 5 May 
1981. 

STATE v. SMITH 

No. l l l P C  

Case below: 50 NC App 746 

Petition by defendants for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 
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Dis~osition of Petitions For Discretionary Review Under G.S. 7A-31 

STATE V. TAYLOR 

No. 50PC 

Case below: 51 NC App 248 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 

STATE v. THOMPSON 

No. 36PC 

Case below: 50 NC App 484 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 

STATE v. TILLETT & STATE v. SMITH 

No. 123 

Case below: 50 NC App 520 

Motion of Attorney General to dismiss the appeal for lack of 
substantial constitutional question allowed 5 May 1981. 

STATE v. TYNER 

No. 3PC 

Case below: 50 NC App 206 

Petition by Attorney General for discretionary review under 
G.S. 7A-31 denied 5 May 1981. 

STATE V. WITHERS 

No. 42PC 

Case below: 50 NC App 547 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 
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Disposition of Petitions For Discretionary Review Under G.S.  7A-31 

VANDIVER v VANDIVER 

No. 29PC 

Case below: 50 NC App 319 

Petition by defendant for discretionary review under G.S. 7A- 
31 denied 5 May 1981. 
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AMENDMENTS TO 
STATE BAR RULES 

The following amendment to the Rules, Regulations and 
the Certificate of Organization of The North Carolina State Bar  
was duly adopted by the  Council of The North Carolina State 
Bar  a t  i ts  quarterly meeting on July 13, 1979. 

BE IT RESOLVED by the  Council of The North Carolina 
State Bar  t ha t  Article VI, Section 5 ,  Standing Committees of 
the Council, a s  appears in 221 NC 585 and a s  amended in 268 NC 
734, 274 NC 608 and 277 NC 742, be and the same is hereby 
amended by adding the  following: 

Sec. 5. Standing Committees of the Council 

i. Positive Action Committee of not less than  seven 
members, one of whom shall be designated a s  Chairman 
and one a s  Vice-chairman, for the purpose of implementing 
a program of intervention for lawyers with a substance 
abuse problem which affects their professional conduct; 
provided, no member of the Grievance Committee shall be a 
member of the Positive Action Committee. Such Commit- 
tee's creation shall in no wise be construed so a s  to hinder, 
limit or otherwise affect the disciplinary process, but such 
Committee, under such rules and procedures as  the Council 
shall promulgate, shall function and exist as  follows: 

(1) Have jurisdiction to  investigate and evaluate 
allegations of substance abuse by lawyers, which speci- 
fically includes, but is not limited to, conferring with 
any lawyer who is the  subject of such allegations as  to 
such allegations, and making recommendations to such 
lawyer, should it be determined tha t  he or she in fact 
has  a substance abuse problem, of sources of help for 
such problem; 

(2) Perform similar functions a s  to cases referred to i t  
by a disciplinary body, reporting the results thereof to 
the referring body. 

(3) Except a s  noted herein and otherwise required by 
law, results of investigations, conferences and the like 
shall be privileged and held in the strictest confidence 
between the lawyer involved and the Committee. For 
good cause shown where the allegation of substance 
abuse is made by the lawyer's family, the Committee 
may, in i ts discretion, release such information to such 
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person or persons as  in i ts judgment will be in the best 
interest of the lawyer involved; 

(4) Should such investigation and evaluation clearly 
indicate t ha t  the lawyer involved is engaging in con- 
duct detrimental to the  public, the courts, or the legal 
profession, the Committee shall take action, including, 
if warranted,  filing of a grievance, as  may appear 
appropriate to the Committee. 

(5) The Committee may, under appropriate rules and 
regulations promulgated by the Council, establish Dis- 
trict Committees, which may exercise any or all of the 
functions set forth herein to the e.xtent provided in any 
such rules and regulations. 

NORTH CAROLINA 
WAKE COUNTY 

I, B.E. James, Secretary-Treasurer of The North Carolina 
State Bar,  do hereby certify t ha t  the foregoing amendment to 
the Rules and Regulations of The North Carolina State Bar  
have been duly adopted by the  Council of The North Carolina 
State Bar  and tha t  said Council did by resolution, a t  a regular 
quarterly meeting, unanimously adopt said amendment to the 
Rules and Regulations of The North Carolina State Bar  as  
provided in General Statutes Chapter 84. 

Given over my hand and the  Seal of The North Carolina 
State Bar,  this  t he  24th day of July, 1979. . 

B.E. JAMES, Secretary-Treasurer 
North Carolina State Bar  

After examining the foregoing amendment to the Rules 
and Regulations of The North Carolina State Bar  as  adopted by 
the Council of The North Carolina State Bar, it is my opinion 
that  the same are  not inconsistent with Article 4, Chapter 84 of 
the General Statutes. 

This the 23 day of August, 1979. 

JOSEPH BRANCH 
CHIEF JUSTICE 
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Upon the foregoing certificate, it is ordered tha t  the fore- 
going amendment to the Rules and Regulations of The North 
Carolina State Bar  be spread upon the Minutes of the Supreme 
Court and tha t  they be published in the forthcoming volume of 
the Reports as  provided by the Act incorporating The North 
Carolina State Bar. 

This the 23 day of August, 1979. 

CARLTON, J. 
For the Court 



AMENDMENTS TO CODE OF 
PROFESSIONAL RESPONSIBILITY 

The following amendment to  the  Rules, Regulations and 
the Certificate of Organization of t he  North Carolina State Bar  
was duly adopted by the  Council of the North Carolina State 
Bar a t  i ts  quarterly meeting on July 17, 1981. 

BE IT RESOLVED by the  Council of the North Carolina 
State Bar  t ha t  Article X, Canon 3 of the Canons of Ethics and 
Rules of Professional Conduct of the Certificate of Organization 
of the North Carolina State  Bar,  a s  appears in 205 NC 865 and 
as  amended in 283 NC 807, is hereby amended to read a s  follows: 

EC 3-5 I t  is neither necessary nor desirable to attempt the 
formulation of a single, specific definition of what constitutes 
the practice of law. However, a statutory definition of "practice 
of law" has been enacted i n  North Carolina, N.C. Gen. Stat.  Sec. 
84-2.1, and defines certain specific acts as  the performance of 
legal services. Functionally, the practice of law, a s  generally 
defined, relates to the  rendition of services for others tha t  call 
for professional judgment of a lawyer. The essence of the pro- 
fessional judgment of the  lawyer is his educated ability to re- 
late the general body and philosophy of law to a specific legal 
problem of a client; and thus,  the public interest will be better 
served if only lawyers a re  permitted to act in matters involving 
professional judgment. Where this professional judgment is not 
involved and there i s  not specific statutory prohibition relating 
to the act, non-lawyers, such a s  court clerks, police officers and 
many governmental employees, may engage in occupations 
tha t  require a special knowledge of law in certain areas. But the 
services of a lawyer are  essential in the  public interest whenev- 
e r  the exercise of professional legal judgment is required. 

NORTH CAROLINA 
WAKE COUNTY 

I, B.E. James, Secretary-Treasurer of the North Carolina 
State Bar, do hereby certify t ha t  the foregoing amendment to 
the Rules and Regulations of the  North Carolina State Bar  has  
been duly adopted by the Council of the North Carolina State 
Bar  and t h a t  said Council did by resolution, a t  a regular 
quarterly meeting, unanimously adopt said amendments to the 
Rules and Regulations of the  North Carolina State Bar  as  
provided in General Statutes Chapter 84. 
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Given over my hand and the Seal of the North Carolina 
State Bar, this the 21st day of July, 1981. 

B.E. JAMES, Secretary-Treasurer 
North Carolina State Bar  

After examining the  foregoing amendment to the Rules 
and Regulations of the North Carolina State  Ba r  as  adopted 
by the council of the North Carolina State Bar, it is my opinion 
tha t  the same are  not inconsistent with Article 4, Chapter 84 of 
the General Statutes. 

This the  1 7 ~ ~  day of August, 1981 

JOSEPH BRANCH 
CHIEF JUSTICE 

Upon the foregoing certificate, it is ordered tha t  the fore- 
going amendment to  the  Rules and Regulations of the North 
Carolina State Bar  be spread upon the Minutes of the Supreme 
Court and tha t  they be published in the forthcoming volume of 
the Reports a s  provided by the  Act incorporating the North 
Carolina State Bar. 

This the 1 7 ~ ~  day of August, 1981 

MEYER, J. 
For the Court 



AMENDMENT TO RULES GOVERNING 
ADMISSION TO PRACTICE OF LAW 

The amendment below to the  Rules Governing Admission 
to the Practice of Law in the State  of North Carolina was duly 
adopted a t  the regular quarterly meeting of the Council of the 
North Carolina State Bar  on July 17, 1981. 

BE IT RESOLVED tha t  the Rules Governing Admission to 
the Practice of Law in the State of North Carolina be and 
the same are  hereby amended by rewriting Rule.1004(1) as  
appears in 289 NC 741, and 298 NC 821 as  follows: 

Rule .1004. Scores. 
(1) Upon written request the Board will release to anunsuc- 
cessful applicant his total score on the immediately preced- 
ing bar examination and  his score on the immediately pre- 
ceding Multistate B a r  Examination. 

NORTH CAROLINA 
WAKE COUNTY 

I, B.E. James, Secretary-Treasurer of the North Carolina 
State Bar,  do hereby certify t ha t  the foregoing amendment to 
the Rules Governing Admission to the Practice of Law in the 
State of North Carolina and Rules and Regulations of the North 
Carolina State  Bar  has  been duly adopted by the Council of the 
North Carolina State Bar  a t  a regular quarterly meeting of said 
Council. 

Given over my hand and the Seal of the North Carolina 
State Bar,  this the  20th day of July, 1981. 

B.E. JAMES, Secretary 
North Carolina State Bar  

After examining the  foregoing amendment to  the  Rules 
Governing Admission to the Practice of Law of the Rules and 
Regulations of the North Carolina State Bar  as  adopted by the 
Council of the North Carolina State Bar,  it is my opinion tha t  
the same is not inconsistent with Article 4, Chapter 84 of the 
General Statutes. 

This the 24th day of August, 1981. 

JOSEPH BRANCH 
CHIEF JUSTICE 
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Upon the foregoing certificate, i t  is ordered tha t  the fore- 
going amendment to the Rules Governing Admission to the 
Practice of Law of the Rules and Regulations of the North 
Carolina State Bar  be spread upon the Minutes of the Supreme 
Court and tha t  they be published in the forthcoming volume of 
the Reports a s  provided by the Act incorporating the North 
Carolina State Bar. 

This the 24th day of August, 1981. 

BRITT, J. 
For the Court 
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INTRODUCTORY REMARKS 
BY 

CHIEF JUSTICE JOSEPH BRANCH 

For the members of the  Higgins' family and for the mem- 
bers of this Court, I wish to express appreciation for your pre- 
sence a t  this meaningful ceremony. 

At the request of the  Higgins' family, the address of pre- 
sentation will be delivered by Judge Frank M. Parker. Because 
of his close friendship and close association particularly during 
the latter days of Justice Higgins' life, i t  is most appropriate 
that  Judge Parker be the  person to deliver this address. The 
Court recognizes Judge Frank M. Parker. 



PRESENTATION ADDRESS 
BY 

THEHONORABLEFRANKM.PARKER 

May i t  please the Court: 

On October 17th, 1887 there was born in the little commun- 
ity of Ennice in Alleghany County, North Carolina, to the mar- 
riage of Martin Alexander Higgins and Jennie Bledsoe Higgins 
their first child, a boy. They named their son for his paternal 
grandfather who had been killed while serving in the Confeder- 
ate Army, Isaac Carlisle Higgins.l Early exhibiting tha t  inde- 
pendence of spirit which was to become a prominent feature of 
his personality, the  boy himself soon changed his name to Car- 
lisle Wallace Higgins, and i t  is by tha t  name tha t  he was thereaf- 
ter  known throughout the long and eventful life which we honor 
here today. 

The characteristics of independence, courage, self-reliance, 
and freedom of spirit developed quite naturally in Carlisle Wal- 
lace Higgins. His forebears were among those first pioneers 
who came down the Valley of Virginia, eventually to settle in 
the mountains of Northwestern North Carolina, first conquer- 
ing and then planting the  wilderness as  they came. The life into 
which he was born and in which he spent his boyhood was still 
very much the  life of the American frontier. No railroad came 
into Alleghany County and no industrial smoke stack or auto- 
mobile exhaust polluted i ts  pure air. Small game still abounded 
and its sparkling streams still teamed with trout. People still 
lived much a s  their ancestors had always lived, close to the 
land, wresting a living from its soil by farming, raising cattle 
and sheep, and cutting its virgin timber. For a boy who loved 
the out-of-doors a s  did Carlisle Higgins, i t  was an  idylic exist- 
ence. He early learned the  uses of firearms, starting with an  old 
muzzle-loading rifle, and he learned the ways of the trout from 
master fishermen among his mountain neighbors. 

He started his education in a one-room schoolhouse near 
his home. If he did not immediately exhibit a love for learning, 
he did early establish t h a t  he possessed both a n  active imagina- 
tion and a capacity for leadership which a t  times made life 
difficult for the succession of young schoolmasters who came to 

1. Information as toname and date of birth (see footnote 2infra)obtained from originalentriesin Higgins 
family bible verified by Justice Higgins's younger sister, Mrs. Clyde Carico, of Bel Air, Md., who 
survived him. 
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teach a t  the school. He and four of his school-mates could form a 
conspiracy simply by looking a t  one another, without a word 
being spoken. His initiative in carrying out these conspiracies 
finally prompted one frustrated young teacher to write to his 
parents: 

"The limited facilities of this school a re  inadequate to 
deal with your son, Carlisle." 

Whether i t  was this frustration on the part  of his schoolmas- 
te r  or simply t h a t  he had exhausted the resources of the local 
school, I do not know, but the  fact remains tha t  during his 
fourteenth and fifteenth years, Carlisle Higgins dropped out of 
school a l t ~ g e t h e r . ~  These were, for him, happy and satisfying 
years. Aside from hunting and fishing, he spent his time profit- 
ably in raising and trading cattle and sheep, an  activity for 
which he exhibited a considerable talent. This highly satisfying 
life style ended abruptly when his father, a successful farmer 
and business man who knew the  value of a n  education, packed 
him off to Bridle Creek Academy in Grayson County, Virginia. 
There he received a thorough grounding in English, Latin, and 
Mathematics, and under the  stimulus of excellent teachers for 
the first time experienced the  joys of learning. 

In  1908 he entered the  University a t  Chapel Hill, in tha t  
institution finding one of the  great  and enduring loves of his 
life. There, he continued to apply himself seriously to his stud- 
ies, taking time from them primarily only to engage in intercol- 
legiate debating, for which he exhibited a marked aptitude. 
Although a n  excellent athlete, he did not participate in varsity 
sports, finding to his chagrin t h a t  a summer spent in playing 
semi-professional baseball in Virginia had rendered him ineligi- 
ble. He graduated from the  University in 1912 and immediately 
entered its law school, completing his studies there in 1914. 
While a t  the  University he made many lasting friendships. One 
of these, in particular, was to  play a significant role in his later 
life. William B. Umstead and Carlisle W. Higgins were class- 
mates in law school. 

2. Because of this two year hiatus, Carlisle W. Higgins, not wishing to appear older than his classmates, 
incorrectly reported his year of birth as 1889 instead of 1887 when he resumed his education, and he 
maintained this fiction for many years thereafter, reporting his age correctly only in his later years. 
The history of the Supreme Court which appears in 274 N.C. 611, 621, reports his year of birth 
incorrectly as 1889 instead of 1887. 
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After receiving his license to  practice law, which was 
granted by the  Supreme Court a t  i ts  Fall term in 1914, Carlisle 
Higgins returned to Alleghany County, where he entered into 
practice a t  Sparta with the Honorable Rufus A. Doughton. 
Never did a young lawyer have a greater teacher for his part- 
ner or a quicker opportunity to put into practice all tha t  he 
could learn. Mr. Doughton, or Governor Doughton3 as  he was 
generally called, was one of the  ablest and most respected trial 
lawyers in all of Western North Carolina. However, the same 
qualities of character and leadership which attracted clients 
also made his services much in demand in the  governmental 
affairs of this  State.4 During those frequent and extended 
periods when Governor Doughton's public service required his 
absence from Sparta, i t  was his young partner, Carlisle Hig- 
gins, who alone faced the  older and more experienced trial 
lawyers of his area. He soon established tha t  he was more than  
their match. 

In  1916 Carlisle Higgins took the  single most constructive 
step of his long and distinguished career. On November 26 of 
tha t  year he married Myrtle Bryant, of Independence, Virginia, 
and for more than  sixty years thereafter, until her death on 
September 17, 1977, he was blessed in having the love and 
companionship of t ha t  truly great lady. 

Upon our entry into the first World War, Carlisle Higgins 
promptly enlisted in the  United States Army, choosing the 
infantry a s  the  only proper service for a mountain man. While 
undergoing training he nearly lost his life in the terrible flu 
epidemic in the  winter of 1917-18, only his strong constitution 
pulling him through. Upon the  close of the war he returned to 
his law practice in Sparta, a t  first again in partnership with 
Governor Doughton, and later alone when Mr. Doughton be- 
came Commissioner of Revenue. Although no longer partners, 
the close relationship between them continued so long as  Mr. 
Doughton lived. On one occasion they found themselves in court 
on opposite sides of a civil case. Carlisle Higgins, encountering 

3. Rufus A. Doughton served as Lieutenant Governor of North Carolina from 1893 to 1896. 

4. In addition to serving as Lieutenant Governor, Rufus A. Doughton represented Alleghany County in 
the House of Representatives in the Sessions of l88I,l889,189l, 1903,1907,1909,1911,1913,1915,1917, 
1919,1921, 1923 and 1933. He was Speaker of the House in the Session of 1891, and served as North 
CarolinaCommissioner of Revenue from 1923 to 1927. He also served as chairman ofthe State Highway 
Commission. 
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unexpected difficulty when one of his witnesses refused to tes- 
tify freely, sought to repair the  damage by asking leading ques- 
tions. This went on for some time without protest from Mr. 
Doughton, but finally he arose and addressed the Court: 

"Your Honor, I am forced to object to this manner of 
questioning. I know t h a t  my young friend knows better 
than  to  lead his witness in this fashion." 

To this, Higgins responded: 
"Oh no, Governor, I am not leading this witness. I was 
leading him a little while ago but I'm pushing him 
now!" 

Governor Doughton threw up his hands, laughed, and sa t  down. 
Years later Carlisle Higgins said tha t  Rufus Doughton was the 
kindest man he had ever known. 

During the  period of their residence in Sparta, Carlisle and 
Myrtle Higgins had two children, a son, Carlisle W. Higgins, Jr., 
and a daugh te r ,  Mary Cecile Higgins (now Mrs. Robert 
Bridges), both of whom are  with us  here today. Also during this 
period Carlisle Higgins was twice elected to the State legisla- 
ture. In  1925 he represented Alleghany County in the State 
House of Representatives, and in 1929 he was the only Demo- 
crat elected from any of the  northwestern mountain counties to 
serve in the  State  Senate. 

In  1930 he was elected Solicitor of the old 11th Judicial 
District, then composed of Ashe, Alleghany, Surry, Forsyth, 
Rockingham, and Caswell Counties. His predecessor, the Hon- 
orable S. Porter Graves, had been a n  able attorney, but because 
of ill health had not been able to  keep up with his dockets, which 
had become badly behind. When, four years later, Carlisle Hig- 
gins completed his service a s  Solicitor, he had lost over 30 
pounds and suffered from ulcers, but  his dockets were current. 
He achieved this result not alone by intensive and sustained 
effort, but by developing, to a remarkable degree, the ability to 
discard all irrelevant material in his quest for central and fun- 
damental points in the prosecution of criminal cases. This abil- 
ity to concentrate on essentials was to serve him well through- 
out all of his later career. 

In  1934, on recommendation of Senator Bailey, President 
Roosevelt appointed Carlisle Higgins United States District 
Attorney for the  Middle District of North Carolina, a post which 
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he continued to hold until 1945. During his tenure a s  District 
Attorney, Carlisle and Myrtle Higgins moved their home from 
Sparta to Greensboro, which was more conveniently located for 
the work of the United States Attorney. While serving as  United 
States Attorney, Carlisle Higgins participated in prosecuting 
one of the largest series of anti-trust cases ever undertaken up 
until t ha t  time when 104 corporations and individuals engaged 
in the fertilizer business were charged with violating the anti- 
t rust  laws. The cases took over three years to try, but in the end 
the government was successful. Indeed, Carlisle Higgins's suc- 
cess a s  a trial advocate in representing the United States Gov- 
ernment, both as  prosecutor of those charged with violating its 
laws and a s  defender of claims against it, won him such recogni- 
tion in the United States Department of Justice t ha t  he was 
soon chosen by the Department to represent the Federal Gov- 
ernment on special assignments in courts all over the United 
States. 

This same recognition of his abilities a s  a trial advocate also 
led to his being chosen in November, 1945, to go to Japan as  
Assistant Chief, and later a s  Acting Chief, of Counsel of the 
International Prosecution Section in the prosecution of Gener- 
al Tojo and other Japanese war lords before the International 
Military Tribunal for the F a r  East. For this purpose he was 
again inducted into the  Army, this time a s  a Colonel serving on 
the Staff of General Douglas MacArthur. On this assignment he 
remained in Japan for more than  a year, returning to the 
United States only after the  prosecution's case had been suc- 
cessfully completed. As a result of this prosecution, General 
Tojo and a number of the other defendants were convicted and 
ultimately executed for their crimes. Carlisle Higgins's ex- 
periences in Japan led him to have a profound admiration for 
the Japanese people, though not for the leaders who had led 
them into the war. 

On returning to the United States in the spring of 1947, 
Carlisle and Myrtle Higgins moved their home from Greens- 
boro to Winston-Salem, where he entered the private practice of 
law in partnership with J. Erle McMichael. His services as  a 
trial advocate were in immediate demand, and he spent the 
next seven years constantly in court representing clients in 
cases all up and down the eastern seaboard, from New York to 
Florida. This practice, together with his extensive trial practice 
while representing the United States Government, eventually 
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took him to  court room appearances in State or Federal courts 
located in 37 of our 50 states. As a result of his nation-wide trial 
experience, he arrived a t  the  opinion tha t  the North Carolina 
lawyers, a s  a whole, were the  most competent trial lawyers he 
appeared against. 

In  addition to  his law practice, Carlisle Higgins continued 
his interest in public affairs. When, in 1952, his old friend and 
school-mate, William B. Umstead, called on him for help, he 
readily responded and successfully managed Urnstead's cam- 
paign for Governor. Again, in 1954, he responded to the call of 
the State Democratic Party Executive Committee and served 
for a time a s  National Committeeman for North Carolina. On 
June 8,1954, Governor Umstead announced his appointment a s  
an Associate Justice of the  North Carolina Supreme Court to 
succeed Justice Sam Ervin, who resigned from the Court to 
accept appointment to  the  United States Senate. 

Justice Higgins took the  oath of office a s  a n  Associate Jus- 
tice of the Supreme Court on August 30, 1954. He was then 
almost 67 years old, a n  age a t  which most men think of retiring. 
At the time there was considerable speculation among mem- 
bers of the Forsyth County Bar  t ha t  he would not remain long 
on the Court, not because he would want to retire but because 
he would find life on the  Court not sufficiently active to suit his 
tastes. These speculations proved false. Justice Higgins was 
elected in November, 1954, to  the  balance of the unexpired term 
of Justice Ervin, and was re-elected in November, 1958, and 
again in 1966 to full eight-year terms, retiring only when his 
term expired on December 31,1974. He thus  served for a total of 
twenty years and four months. Although several Justices had 
combined service a s  Associate Justice and a s  Chief Justice for 
longer periods, Justice Higgins served a s  Associate Justice 
longer than  any person in the  history of the Court save one, and 
Justice Platt  Walker's service a s  a n  Associate Justice exceeded 
tha t  of Justice Higgins by only 23 days. 

During his long service, Justice Higgins wrote 1140 full 
opinions, 51 dissenting opinions, and an  unknown number of per 
curiam opinions for the Court. I t  is not, however, the length of 
his service or the  number of his opinions which we honor here 
today. Rather, i t  is the quality of his service. As an  appellate 
Judge he knew no constituency but the law itself, being ever 
mindful t ha t  the Supreme Court, unlike the  trial courts, in 
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deciding a particular case also determines the rights and liabili- 
ties of parties not then before it. He scorned judicial activism, 
believing firmly t h a t  the  courts should confine themselves to 
their proper sphere and should not invade tha t  of the legisla- 
ture. At the same time he never hesitated to advocate changes 
in court-made law when he thought prior court decisions had 
been wrong. This willingness to correct past errors caused him 
to be considered somewhat of a maverick when he first came 
upon the Court, leading one of his elders on the  Court to ask him 
somewhat petulantly: 

"Higgins, how many of these time-honored precedents 
are  you going to t ry  to change?" 

to which he bluntly replied: 

"Every one tha t  I think is wrong." 

As he himself once remarked, he "had but little respect for 
status and none a t  all for quo." 

In writing his opinions he had a remarkable ability to en- 
capsulate a legal concept in a concise and vivid phrase, as  a few 
examples will illustrate. In  one case he pointed out tha t  the 
legislative grant  of power to the Utilities Commission to consid- 
er  "all other facts" which would enable i t  to determine just and 
reasonable rates  was not "a grant  to roam a t  large in an  un- 
fenced field." Utilities Commission v. Public Service Co., 257 NC 
233,237 (1962). In  another, he observed tha t  the legislative 
directive tha t  the  Workmen's Compensation Act be liberally 
construed did not "permit either the  Commission or the courts 
to hurry evidence beyond the speed which its own force gener- 
ates." Lawrence v. Mill, 265 NC 329,331 (1965). In  still a third, he 
observed tha t  our former rule of evidence excluding hospital 
records was a s  "out-of-date a s  the bustle, asafoetida, and the 
tomahawk." Sims v. Insurance Co., 257 NC 32,42 (1962). Speak- 
ing of the fifth amendment, he noted tha t  while "(t)he high 
court in Washington calls t he  shots with respect to Fifth 
Amendment rights, (w)e mark the targets according to the 
calls." State v. Thorpe, 274 NC 457,462 (1968). When confronted 
with an  excessively verbose record and brief, he observed tha t  
"(i)f there is a grain of merit in this appeal, i t  is covered up in the 
chaff." Morgan v. Bell Bakeries, Inc., 246 NC 429,434 (1957). As 
he viewed it, the  dominant function of the criminal law was "to 
protect society from criminals rather  than  to protect criminals 
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from punishment." State  v. McPherson, 276 NC 482,486 (1970). 
How better could any of these ideas have been expressed? 

Above all, he had the  ability not only to think clearly and 
logically but to express himself in clear and precise language. In  
an era  when appellate opinions have tended to become over- 
long, his were models of conciseness, omitting all but essential 
facts and saying only what  needed to  be said. He paid the trial 
bench and the bar  the implied compliment of assuming tha t  
they already knew a great  deal of law and tha t  i t  was neither 
necessary nor desirable for him to say more than  was essential 
for decision of the case a t  hand. The result was tha t  his opinions 
became, and still remain, of real service to the busy trial judges 
and practicing bar, who find i t  possible to read them quickly and 
to understand a t  once what the Court was holding. 

When Justice Higgins first came on the court, the Justices 
were not furnished legal Research Assistants. Later,  when 
these were supplied, he exhibited a n  uncanny ability to select 
young men of superior talents after only a brief interview. A 
close and lasting relationship developed between him and his 
"boys," a s  he called them. All of them have been successful in 
their chosen profession, and the  list of the fraternity who 
served him reads a s  a n  honor roll of the ~ a r . ~  Many of them are 
with us  here today. 

Although this morning we are  primarily concerned with 
Justice Higgins's career a s  a member of this Court, a complete 
picture requires t ha t  mention also be made of other aspects of 
his life. I have already mentioned his love for the University a t  
Chapel Hill. This love found expression in the life-long support 
which he gave its athletic teams. Seldom was there a football or 
basketball game a t  Chapel Hill without his being in attendance. 
He had been a fine athlete himself. In  addition to  playing semi- 
professional baseball, a s  a young man he was a successful 
amateur boxer. Despite the  loss of his left eye in an  accident in 
1929, he continued into his middle life to play golf of cham- 
pionship calibre, and he continued throughout his long life to be 

5. Those who served a s  legal Research Assistants forJustice Higgins were: Joseph Frederirk Schweidler, 
Raleigh (now deceased); Daniel Watson Fouts, Greensboro; Leslie Gray Frye, Winston-Salem; Robert 
Alden Jones, Forest City; Clifton Leonard Moore, Burgaw; Reginald Stanley Hamel, Charlotte; Wade 
Marvin Smith, Raleigh; Don Gilbert Miller. High Point; Vernon Haskins Rochelle. Kinston; J o s e ~ h  

Hardy Lass~ter,  111, Rocky Mount, Wllliam Hunter Gammon, Ralelgh; and Gary Lambeth Murphy, 
Charlotte. 
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one of the finest marksmen with a rifle t ha t  this country has 
produced. 

The love of the out-of-doors instilled in him as  a boy re- 
mained with him all of his life. He became an  avid and successful 
big-game hunter,  making many trips into the wilds of the West 
and far into the  Canadian Yukon Territory, returning with 
trophies of Grizzly Bear, Black Bear, Moose, Caribou, and 
Mountain Sheep. As a hunter  in the far  north he won such 
respect from his Indian guides t ha t  after one of his trips into the 
Yukon when he shot a Dall Ram near the peak of a high 
mountain in the  St. Elias range, they named the mountain "Mt. 
Higgins" in his honor. On another trip, in August, 1955, he 
almost lost his life when the violent jolts from a bucking horse 
he was riding broke open old adhesions, causing him to suffer a 
totally incapacitating perforated ulcer. The weather closed in, 
and for five days he lay on the  ground, unable to travel. Finally 
his Indian friends made a stretcher on which they carried him 
for nine hours to a lake where a float plane could land. He was 
flown 185 miles to  Whitehorse, and then on the following day 
flown an  additional 1,000 miles to Seattle. The surgeon who 
operated on him in Seattle reported i t  was doubtful if he could 
have survived another day, yet so strong was his constitution 
tha t  within a month he was back attending to his duties on the 
Court. Even after this experience he returned in later years on 
hunting trips to the far northern wilderness which he loved. 

He was tough, t ha t  is certain, tough intellectually a s  well as  
physically. Intellectually,  he  would not  tolerate  illogical 
thought processes or imprecise expression. His physical tough- 
ness was demonstrated even during his last year on the Court, 
when he stumbled and fell on the stone steps a t  the entrance to 
this building, breaking his wrist. He went to the hospital, where 
his injury was tended, but  then  insisted on returning im- 
mediately to his office to complete his day's work. He was 87 
years old a t  the time. 

Yet for all his toughness, he had a softer, gentler side. This 
showed particularly in his relationship with children. He loved 
children, and they in t u rn  loved him. He had an  almost miracu- 
lous ability to establish a n  immediate empathy with children, 
even very small children, who would come readily and trusting- 
ly into his arms. 

In other ways, too, he was something of a paradox. He 
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hunted animals all of his life, yet despite this, and perhaps in 
part because of i t ,  he spent much of his time during the last 
years of his life feeding and caring for the birds and squirrels of 
our capital city. 

Above all, he had a talent for friendship. His sparkling wit 
and unexcelled skill a s  a story teller made him an  altogether 
delightful companion, and the  list is legion of those who eagerly 
sought and treasured his friendship. 

Following his retirement from the Supreme Court, Justice 
Higgins continued to  live in Raleigh, where he entered into an  
association a s  counsel with the  law firm of Tharrington, Smith 
and Hargrove, in which two of his former research assistants, 
Wade and Roger Smith, a re  partners. Although he declined to 
appear in court, on most mornings he was the first person to 
appear a t  the office, and he was delighted when he could help 
other members of the firm, which, because of this tremendous 
background of legal expertise made readily available by his 
phenominal memory, he was frequently able to do. This associa- 
tion continued until his death. 

He died in Raleigh on October 9,1980. Had he lived another 
eight days, he would have been 93 years of age. He had suffered 
a fall on July 16, 1980, from which he never fully recovered. 
Until t ha t  accident he retained the  physical vigor and vitality 
which characterized his life, and almost to the moment of his 
death he sparkled with the  wit and wisdom which had so long 
delighted his friends and family. 

We honor today a great  man whose long life was well and 
fully lived. In  a sense he wrote his own memorial, not alone in 
the opinions which he wrote for this Court, but more especially 
in the hearts  of the  myriad of those who knew and loved him. 

In addition to his son and daughter, Justice Higgins was 
survived by three grand-daughters, Margaret Bridges Ogden, 
Rebecca Higgins Stalfort, and Mary Margaret Higgins, and by 
one great grand-daughter, Lindsay Elizabeth Ogden, who was 
the delight of her  great grandfather's last years. 

On behalf of his family, i t  is my privilege to present to this 
Court the portrait of Justice Carlisle Wallace Higgins, which 
was painted by Mr. Ken Fox, a n  artist  of New York City. The 
portrait will be unveiled by Justice Higgins's great grand- 
daughter, Miss Lindsay Elizabeth Ogden. 
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REMARKS OF CHIEF JUSTICE JOSEPH BRANCH IN 
ACCEPTING THE PORTRAIT OF THE LATE JUSTICE 

CARLISLE WALLACE HIGGINS 

Miss Lindsay Elizabeth Odgen, the great granddaughter of 
Associate Justice Higgins, will unveil the portrait. She will be 
escorted by her  mother, Mrs. Pat ty  Bridges Ogden, and be 
assisted by Becky Higgins Stalford and Peggy Higgins, the 
granddaughters of Associate Justice Higgins. After the unveil- 
ing those taking part  in this portion of the ceremony will please 
return to their respective seats. 

We are  grateful to  Judge Frank M. Parker for this impress- 
ive and moving memorial address. He has brought to us  many 
significant events in the  life of former Associate Justice Carlisle 
W. Higgins and has correctly portrayed him as  a patriot who 
gave his services to his country in two world wars, an  outstand- 
ing attorney, a fearless but fair prosecutor and a jurist whose 
clear and concise opinions have added to the quality and under- 
standing of the  law. He was indeed a loyal friend, a worthy 
adversary and a man whose life was dedicated to his family and 
to his profession. 

We who knew him find it difficult to refrain from recalling 
incidents in his life which impressed us  and made him a very 
special person. However, Judge Parker has expressed our senti- 
ments well, and we will be satisfied to only say tha t  we fully 
concur. 

The Court wishes to express appreciation to the Higgins' 
family for the  gift of this portrait. I t  will be hung in a n  appropri- 
ate place in this building and will be a source of strength to us 
and our successors throughout the years. These proceedings 
will be spread upon the minutes of this Court and will be printed 
in a volume of the  North Carolina Reports. 

In  conclusion the  Court requests t ha t  you remain seated or 
standing in your present position until otherwise directed by 
the Clerk. The Clerk will escort the  members of the Higgins' 
family to their places in a receiving line and the members of the 
Court will be the  first to pass along the receiving line. Others 
who wish to greet the Higgins' family will come a s  directed by 
the Clerk. 
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ABORTION 

1 4. Elective Abortions 
Decision of t h e  Court of Appeals t h a t  a human fetus is  not a "person" within 

the protection of t h e  N.C. Constitution is affirmed. Stam v. State, 357. 
Wake County exceeded i ts  statutorily conferred power in levying a t ax  to  

fund medically unneccessary abortions. Ibid. 

APPEAL AND ERROR 

1 5.1. Judicial Notice 
The Supreme Court could take judicial notice of facts not appearing in t h e  

record in  a case bu t  which appeared in a published opinion by t h e  Court of 
Appeals. West v. Reddick, Znc., 201. 

APPEARANCE 

1 1.1. General Appearance 
Defendant made a general appearance in  a child custody proceeding and 

submitted herself to  t h e  jurisdiction of t h e  court by making a motion invoking 
the adjudicatory power of t h e  court to  determine whether  full faith and credit 
should be given to a custody decree entered in Illinois. Lynch v. Lynch, 189. 

ARREST AND BAIL 

§ 3.5. Warrantless Arrest for Burglary 
An officer had probable cause to  a r res t  defendant without a war ran t  for 

burglary and second degree sexual offense. S .  v. Lucas, 342. 

B 9. Right to Bail 
Whether a defendant charged with a capital offense is  entitled to  a bail bond 

is a matter  in  t h e  discretion of t h e  trial judge. S ,  v. Oliver, 28. 

ARSON 

1 3. Competency of Evidence 
In  a prosecution of defendants for conspiring to burn a building and person- 

al property therein, trial court erred in  excluding a witness's testimony a s  to  his 
opinion t h a t  t h e  char  pat tern on t h e  floor of t h e  second story of t h e  building did 
not indicate t h e  use of a n  accelerant and there  was only one origin to  the  fire. S. 
Culpepper, 179. 

8 4.1. Cases Where Evidence Was Sufficient 
Evidence was sufficient for t h e  jury in  a prosecution of defendant for arson 

of his girlfriend's apartment .  S .  v. Wright, 122. 

8 6. Verdict and Judgment 
There was no merit  to  defendant's contention t h a t  t h e  trial court imposed 

a n  ex post facto punishment upon him because, pursuant  to  t h e  s ta tu te  in effect 
a t  the  time of t h e  burning, he  would have been eligible for parole under a 
sentence of life imprisonment af ter  serving 10 years, but  he  was instead sent- 
enced under s ta tu tes  which changed t h e  time period required before he could be 
considered eligible for parole from 10 to 20 years. S. v. Wright, 122. 
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ATI'ORNEYS AT LAW 

O 7.5. Allowance of Fees a s  Part  of the Costs 
Where a surviving spouse is forced to engage in litigation to determine 

whether a right of dissent from t h e  will of t h e  deceased spouse exists, the  
discretionary power given t h e  trial judge under G.S. 6-21(2) includes the  power 
to award attorney's fees for t h e  surviving spouse when, in the  opinion of the  
trial court, the  proceeding was one of substantial merit. I n  re  Kirkman, 164. 

There is no s tatutory or case law requirement t h a t  a specific finding be 
made in a caveat proceeding a s  to  whether  t h e  case was without substantial 
merit before attorneys 'fees may be awarded to caveators' counsel. I n  re Ridge, 
375. 

BANKS AND BANKING 

8 1. Control and Regulation 
The N.C. Credit Union Commission erred in approving a n  amendment to  

the bylaws of the  S ta te  Employees' Credit Union permittingan expansion of t h e  
field of membership t o  include certain county and municipal employees since 
the employees do not share a "common bond" of similar occupation within the  
meaning of G.S. 54-109.26, nor do t h e  employees possess t h e  common bond of 
similar association or  interest.  Savings and  Loan League v. Credit Union 
Comm., 458. 

BILLS OF DISCOVERY 

8 6. Discovery in Criminal Cases; Sanctions 
A photograph of defendant was not required to  be excluded from evidence 

because t h e  State  failed to  produce i t  prior to  trial pursuant  to  defendant's 
request for voluntary production. S. v. Silhan, 223. 

BURGLARY AND UNLAWFUL BREAKINGS 

O 5.1. Identification of Defendant as  Perpetrator; Fingerprints. 
An 11 year  old rape victim's tentat ive identification of defendant a s  her  

assailant and expert testimony t h a t  defendant's fingerprints were found on the  
inside frame of a bedroom window where t h e  victim's assailant entered were 
sufficient for t h e  jury on issues of defendant's guilt of first degree burglary and 
first degree rape. S. v. Harren, 142. 

CARRIERS 

O 5.1. Motor Carrier Rates 
The criterion for review of a n  order of t h e  Utilities Commission relating to 

the dedicated service provision in t h e  tariff schedule for motor vehicle common 
carriers of petroleum products was whether the  order is affected by errors of 
law within t h e  meaning of G.S. 62-94(d)(4). Utilities Comm. v. Oil Co., 14. 

The Court of Appeals erroneously held a s  a matter  of law t h a t  the  dedicated 
service provision in t h e  tariff schedule for motor vehicle common carriers of 
petroleum products is  discriminatory and preferential in  violation of G.S. 62- 
140. Ibid. 

A common carrier of petroleum products which commits a part  of i ts  equip- 
ment to  dedicated use should not be regarded a s  a matter  of law a s  a contract 
carrier. Ibid. 
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CONSTITUTIONAL LAW 

5 17. Personal and Civil Rights in General 
Decision of t h e  Court of Appeals t h a t  a human fetus is not a "person" within 

the protection of t h e  N.C. Constitution is  affirmed. Stunt v. State, 357. 

5 18. Free Speech 
Defendant's accosting of customers in  a private parking lot a t  a privately 

owned and operated mall to  sign a petition was not a n  exercise of free speech 
protected by t h e  Firs t  Amendment to  t h e  U S .  Constitution or by Art. I., O 14 
of the  N.C. Constitution. S. v. Felmet, 173. 

5 26.5. Full Faith and Credit to Foreign Judgments 
Trial court and Court of Appeals erred in  refusing to give full faith and 

credit to  a n  Illinois divorce decree awardingchild custody to defendant mother. 
Lynch v. Lynch, 189. 

5 28. Due Process of Criminal Defendant 
In a prosecution for taking indecent liberties with a child under 16, defend- 

a n t  was not denied a fair trial in  violation of due process because t h e  prosecu- 
tor cross-examined him concerning convictions of driving under t h e  influence 
and reckless driving based upon t h e  record of another person who had the  same 
first and last  names a s  defendant. S. v. Pilkington, 505. 

5 30. Discovery; Access to Evidence 
Trial court did not e r r  in  denial of defendant's motion to have prior written 

statements of a rape and assault victim placed in a n  envelope and sealed for 
purposes of appellate review. S .  v. Silhan, 223. 

§ 32. Right to Public Trial 
Defendant's right t o  a public trial was not violated by t h e  court's order that ,  

during t h e  testimony of t h e  7 year  old rape victim, the  courtroom be cleared of 
all persons except defendant, defendant's family, defense counsel, defense wit- 
nesses, the  prosecutor, t h e  State's witnesses, officers of t h e  court, members of 
the  jury, and members of t h e  victim's family. S.  v. Burney, 529. 

5 33. Ex Post Facto Laws 
There was no merit  to  defendant's contention t h a t  t h e  trial court imposed 

a n  ex post facto punishment upon him because, pursuant  to  t h e  s ta tu te  in effect 
a t  the  time of t h e  burning, h e  would have been eligible for parole under a 
sentence of life imprisonment af ter  serving 10 years, but he  was instead sen- 
tenced under s ta tu tes  which changed t h e  time period required before he could 
be considered eligible for parole from 10 to  20 years. S. v. Wright, 122. 

9 51. Speedy Trial; Delay Between Arrest and Trial 
A defendant charged with first degree burglary was not denied his constitu- 

tional right to  a speedy trial by t h e  delay of less t h a n  eight months from the  time 
of his arrest  to  commencement of his trial,  S. v. Tann, 89; by a delay of six 
months between a r res t  and trial,  S .  v. Avery, 517. 

B 63. Exclusion from Jury for Opposition to Capital Punishment 
The "death qualification" jury selection process in a first degree murder 

case did not deprive defendant of a jury selected from a representative, fair 
cross-section of t h e  community on t h e  guilt phase of the  case. S. v. Oliver, 28. 

Defendant was not denied a fair trial before a representative cross-section 
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of the  community by t h e  excusal prior t o  t h e  sentencing phase of a capital case 
of any jurors who said unequivocally t h a t  they could not impose the  death 
penalty. S. v. Silhan, 223. 

8 65. Right of Confrontation 
Defendant's r ight  of confrontation was not denied because the  victim's 

written s tatements  had not been disclosed to defense counsel prior to  trial 
where t h e  trial judge offered to g ran t  a recess to  permit defense counsel to  
study t h e  s tatements  and offered to permit defense counsel to  recall any of the  
State's witnesses for cross-examination about the  statements. S. v. Silhan, 223. 

8 79. Cruel and Unusual Punishment; Sentence Within Statutory Maximum 
The imposition on defendant of two concurrent terms of life imprisonment 

for kidnapping and first degree rape did not constitute cruel and unusual 
punishment. S. v. Squire, 112. 

8 83. Equal Protection a s  Applied to Punishment 
Concurrent sentences of life imprisonment for kidnapping and first degree 

rape did not violate defendant's equal protection rights because other persons 
involved in t h e  same offenses received lesser punishments. S. v. Squire, 112. 

CONTRACTS 

8 6. Contracts Against Public Policy 
A contract requiring plaintff to  pay tuition in advance with no refund in 

order for defendant t o  prepare and hold a place in i ts  school for plaintiffs child 
was not unconscionable. Brenner  v. School House, Ltd., 207. 

8 18.1. Modification of Contract 
In  a n  action to recover tuition paid by plaintiff for t h e  enrollment and 

teaching of plaintiffs child in defendant's school, a n  enforceable modification 
of the  contract provisions prohibiting a tuition refund was created if defend- 
ant's headmistress promised to refund to plaintiff the  full tuition payment 
when plaintiff informed h e r  t h a t  his former wife would not permit his child to  
attend t h e  school. Brenner  v. School House, Ltd., 207. 

8 20.1. Impossibility of Performance; Frustration of Purpose 
A contract which required plaintiff to  pay a nonrefundable tuition for the  

entire school year  in advance in order for defendant to  hold a place in the  school 
for plaintiffs child and to teach the  child during the  school year was not subject 
to rescission under t h e  doctrines of impossibility of performanceor frustration 
of purpose because plaintiffs former wife would not allow the  child to  attend t h e  
school. Brenner v. School House, Ltd., 207. 

8 27. Sufficiency of Evidence in Contract Action 
Plaintiff subcontractor was entitled to  t ry  i ts  claim for a money judgment 

against defendant landowner for labor and materials supplied in  connection 
with the  improvement of certain real estate. Contractors, Inc. v. Forbes, 599. 

CORPORATIONS 

8 16.1. State Regulation of Sale of Securities 
The North Carolina Tender Offer Disclosure Act does not apply to  open 
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market acquisitions of securities aimed a t  gaining corporate control where t h e  
seller experiences no more t h a n  t h e  normal market pressures to  sell. Sheffield v. 
Consolidated Foods, 403. 

COUNTIES 

P 6.1. Authority to Levy Taxes 
Wake County exceeded i ts  statutorily conferred power in levying a t ax  to  

fund medically unnecessary abortions. S t a m  v. State, 357. 

CRIME AGAINST NATURE 

B 1. Elements of the Offense 
The s ta tu te  prohibiting t h e  taking of indecent liberties with children is not 

unconstitutionally void for vagueness and does not violate equal protection 
because i t  requires a five-year difference between t h e  age of the  defendant and 
the age of t h e  victim. S. v. Elam, 157. 

Defendant had no s tanding to at tack t h e  indecent liberties with children 
s tatute  on t h e  ground t h a t  i t  uGconstitutionally proscribes innocent displays of 
affection in violation of t h e  Firs t  Amendment. Ibid. 

There was no merit  to  defendant's contention t h a t  t h e  trial court lacked 
jurisdiction to  t r y  him under  t h e  indecent liberties with children s tatute  be- 
cause t h e  criminal act  he  committed was a crime against nature prohibited by 
another s tatute .  Ibid. 

CRIMINAL LAW 

B 5.1. Determination of Insanity Issue 
Trial court did not e r r  in  instructing t h e  jury first to  determine defendant's 

guilt or innocence of t h e  crimes charged and then to reach t h e  insanity issue 
only if i t  first found defendant guilty of t h e  crimes. S. v. Boone, 561. 

P 7. Entrapment 
Where a defendant denies t h e  commission of the  acts underlying t h e  offense 

charged, he  cannot raise t h e  inconsistent defense of entrapment. S. v. Neville, 
623. 

1 10.3. Instructions on Accessories Before o r  After the Fact 
Trial court did not e r r  in  failing to  instruct a s  to  one defendant on the  

offenses of accessory before and accessory af ter  the  fact to  the  crimes of armed 
robbery and murder. S.  v. Oliver, 28. 

P 15.1. Change of Venue Based on Pretrial Publicity 
Trial court did not e r r  in  denying defendants' motion for change of venue 

based on pretrial publicity. S. v. Oliver, 28. 

1 18. Jurisdiction on Appeals to Superior Court 
Court of Appeals did not abuse i ts  discretion in denying defendant's motion 

to amend t h e  record to  show derivative jurisdiction of a misdemeanor in the  
superior court and in then dismissing defendant's appeal for failure of the  
record to  show jurisdiction, but  t h e  amendment is allowed by the  Supreme 
Court. S.  v. Felmet, 173. 



N.C.] ANALYTICAL INDEX 

CRIMINAL LAW-Continued 

§ 21.1. Preliminary Hearing 
Denial of post-indictment motions for a probable cause hearing did not 

violate G.S. 15A-606(a) or deprive defendants of equal protection and due pro- 
cess. S. v. Oliver, 28. 

§ 26.9. Double Jeopardy; New Trial After Appeal 
If upon defendant's appeal of a death sentence t h e  case is remanded for a 

new sentencing hearing, double jeopardy would not preclude t h e  State  from 
relying on any  aggravating circumstance of which it  offered sufficient evidence 
a t  the  hearing appealed and which was either not then submitted to  the  jury or 
was found by the  jury to  exist. S .  v. Silhan, 223. 

§ 29. Mental Capacity to Stand Trial 
Finding by the  trial court t h a t  defendant was mentally competent to  stand 

trial was clearly supported by t h e  evidence. S. v. Jackson, 101. 

§ 33.1. Relevancy of Evidence to Show Identity of Perpetrator 
Candy wrappers and a toboggan found in a truck used by defendants were 

relevant in a murder  and armed robbery prosecution. S. v. Oliver, 28. 

1 33.3. Evidence as  to Collateral Matters 
Testimony elicited from defendant  on cross-examination t h a t  he  had 

obtained a haircut and a shave during t h e  interval between his a r res t  and trial 
was not prejudicial to  defendant. S .  v. Loren, 607. 

8 34. Evidence of Defendant's Guilt of Other Offenses; Inadmissibility 
Trial court in rape, kidnapping and larceny case did not e r r  in  t h e  denial of 

defendant's motion for a mistrial made because a witness's unresponsive 
answer to  a question by defense counsel disclosed t h a t  defendant had commit- 
ted a prior murder. S .  v. Young, 385. 

1 34.7. Evidence of Other Offenses to Show Motive 
Testimony t h a t  defendant sneaked into a fair without paying because he  

had no money was competent to  show t h a t  defendant's motive for a killing was 
pecuniary gain. S .  v. Hawkins, 364. 

§ 35. Evidence That Offense Was Committed by Another 
In  a first degree murder case where defendant contended t h a t  i t  was not he 

but one of t h e  State's witnesses who shot deceased, trial court erred in exclud- 
ing evidence which pointed directly to  t h e  witness a s  the  guilty party. S ,  v. 
Hamlette, 490. 

§ 42. Articles and Clothing Connected With the Crime 
The trial court did not e r r  in permitting the  prosecutor to introduce into 

evidence all exhibits not previously admitted ra ther  t h a n  requiring t h a t  each 
exhibit be individually introduced. S .  v. Silhan, 223. 

§ 42.2. ~ounda t ion  for Admissibility of Articles Connected With the Crime 
Physical evidence connected with t h e  crimes charged was not inadmissible 

because the  S ta te  failed to  offer positive testimony t h a t  t h e  objects had under- 
gone no material change. S .  v. Oliver, 28. 

8 42.3. Identification of Clothing and Connection With Crime 
Boots taken from defendant a t  t h e  time of his arrest  were sufficiently 
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identified so a s  to  permit them to be offered into evidence without showing a 
chain of custody. S .  v. Silhan, 223. 

8 42.4. Identification of Weapons and Connection With Crime 
In  a prosecution for armed robbery, Court of Appeals erred in determining 

t h a t  t h e  admission of handguns taken from defendants five weeks after the  
crime with which they were charged was prejudicial error. S. v. Milby, 137. 

8 43.1. Photographs of Defendant 
A photograph of defendant taken a month before t h e  crimes and testimony 

a s  to  the  circumstances surrounding t h e  photograph were competent to show 
tha t  within a month of t h e  crimes in  question defendant wore a cap and glasses 
similar to t h a t  which one victim testified were worn by her  assailant. S. v. 
Silhan, 223. 

5 45. Experimental Evidence 
A procedure in which a witness for t h e  State  identified defendant's van a s  

being t h e  vehicle which she had seen near  t h e  crime scene did not constitute a n  
experiment, and testimony concerning t h e  van  identification was not rendered 
inadmissible because of t h e  State's failure to  comply with established proce- 
dures governing t h e  admission of experiments. S. v. Silhan, 223. 

8 50. Expert and Opinion Testimony in General 
A police officer's testimony t h a t  defendant had what  appeared to be slivers 

of glass in his clothing did not violate t h e  opinion rule of evidence. S. v. Lucas, 
342. 

1 50.1. Admissibility of Opinion Testimony 
In  a prosecution of defendants for conspiring to burn a building and person- 

al property therein, trial court erred in  excluding a witness's testimony as  to  his 
opinion t h a t  t h e  char  pat tern on t h e  floor of t h e  second story of t h e  building did 
not indicate t h e  use of a n  accelerant and there  was only one origin of t h e  fire. S. 
v. Culpepper, 179. 

An officer's testimony t h a t  defendant's written s tatement  varied from his 
oral s ta tement  only in  t h a t  i t  was in more detail constituted inadmissible 
opinion testimony but  was not prejudicial to  defendant. S. v. Miller, 572. 

5 57. Evidence in Regard to Firearms 
An expert forensic pathologist who examined a murder victim's body was 

properly permitted to  give a n  opinion a s  to  t h e  gauge of t h e  gun used to murder 
the victim. S .  v. Miller, 572. 

1 61.2. Footprints o r  Shoeprints 
Defendant's contention t h a t  only a n  expert could properly testify a s  to  

identification of shoeprints is  not t h e  law in this State. S. v. Jackson, 101. 

8 61.3. Tire Tracks 
A sufficient foundation was presented for the  admission of testimony con- 

cerning a comparison of t i re  tracks found near  the  crime scene and tracks made 
by a tire on defendant's van. S. v. Silhan, 223. 

Awitness's testimony t h a t  a tire print could have been made by defendant's 
vehicle was not rendered incompetent by t h e  inability of the  witness to  s ta te  
conclusively t h a t  defendant's t i re  made t h e  print. Ibid. 
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1 63.1. Competency of Evidence as  to Sanity 
Trial court did not e r r  in  allowing t h e  district attorney to ask defendant's 

father his opinion a s  to  whether  defendant knew right from wrong, and the  
father's answer was properly admitted. S ,  v. Boone, 561. 

A deputy sheriff should have been a l l ~ w e d  to testify concerning irrational 
acts by defendant, bu t  such error  was not prejudicial. Ibid. 

9 66. Evidence of Identity by Sight 
A van identification procedure was not unduly suggestive and a witness 

was properly permitted to  testify a s  to  her  identification of defendant's van. S. 
v. Silhan, 223. 

9 66.4. Lineup Identification 
A rape victim's testimony concerning her  pretrial lineup identification of 

defendant was not rendered inadmissible because the  identification was tenta- 
tive. S. v. Harren, 142. 

9 66.10. Confrontation a t  Police Station or  Jail 
Although a n  officer's s ta tement  to  a seven-year-old witness t h a t  he would 

be taken to t h e  police station where he "could see t h a t  man again" coupled with 
a showup procedure in which t h e  witness viewed the  defendant singly through 
a two-way mirror  constituted a n  unnecessarily suggestive pretrial identifica- 
tion procedure, t h e  witness's identification of defendant was inherently reli- 
able considering t h e  totality of circumstances and did not create a substantial 
likelihood of misidentification so t h a t  both his out-of-court and in-court identi- 
fications of defendant were admissible in  evidence. S. v. Oliver, 28. 

In-court identification of defendant by t h e  State's witnesses was not 
tainted by a confrontation between the  witnesses who were standing outside 
the police station and defendant who was brought to  the  station. S .  v. Dawson, 
581. 

9 66.11. Confrontation at  Scene of Crime or Arrest 
Court did not e r r  in  admitting a burglary victim's in-court identification of 

defendant and evidence of t h e  victim's identification of defendant in a one-man 
showup conducted a t  t h e  victim's home within a n  hour after the  crime and a t  a 
time when defendant was without counsel since defendant was not entitled to  
counsel because he  was not in custody, there was no reasonable possibility t h a t  
the one-man showup could have led to  a mistaken identification, and the  in- 
court identification was independent in origin from the  showup. S ,  v. Tann, 89. 

1 68. Other Evidence of Identity 
Trial court's denial of defendant's motion to suppress nontestimonial iden- 

tification evidence was without error  and t h e  State  was not required to procure 
an express waiver of counsel by defendant. S.  v. Temple, 1. 

The trial court did not e r r  in allowing a n  expert witness to  testify t h a t  bite 
marks appearing on a homicide victim's body were made by defendant's teeth. 
Ibid. 

B 71. Shorthand Statements of Fact 
A witness's testimony t h a t  defendant would not return his gun to him in 

front of other people in his apartment  was admissible a s  a n  instantaneous 
conclusion of t h e  mind or a shorthand s tatement  of fact. S. v. Miller, 572. 
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An officer's testimony t h a t  defendant "was actinglike he was trying to hide 
something" was competent a s  a shorthand s tatement  of fact. S. v. Loren, 607. 

§ 73.1. Admission of Hearsay as  Prejudicial or Harmless Error 
In  a prosecution for discharging a firearm into a n  occupied vehicle where 

defendant's ent i re  defense was built on misidentification and alibi, trial court 
erred in admitting testimony by a police officer concerning defendant's conceal- 
ingof a pistol in his car, since t h e  testimony was hearsay, was offered apparent- 
ly for t h e  purpose of showing defendant's bad character,  and was offered to 
impeach defendant's fa ther  on a collateral matter.  S. v. Duwson, 581. 

§ 73.4. Statement as  Part of Res Gestae; Spontaneous Utterances 
The trial court in a n  arson case did not e r r  in allowing the  State's witness to 

testify tha t ,  upon discovering t h e  fire, she immediately exclaimed to the  driver 
of the car in which she was riding tha t ,  "That boy [defendant] just  set t h a t  girl's 
house on fire." S .  v. Wright, 122. 

A first degree murder  victim's s ta tements  to police made within three to 
thirteen minutes of t h e  shooting were admissible a s  part  of the  res  gestae. S. v.  
Hamlette, 490. 

§ 75.3. Effect on Confession of Confronting Defendant With Evidence 
There was no merit  to defendant's contention t h a t  officers coerced his 

confession by confronting him with evidence recovered from the  scene of the 
crime. S. v. Temple, 1. 

§ 75.8. Requirement that Defendant be Warned of Constitutional Rights; Warn- 
ing Before Resumption of Interrogation 

There was no merit  to defendant's contention that ,  by continuing to in- 
terrogate him af ter  he  indicated t h a t  he  did not wish to answer any questions, 
officers violated his constitutional rights. S. 71. Temple, 1. 

8 75.9. Volunteered Statements 
In-custody s tatements  volunteered by defendant while he was being taken 

by automobile from t h e  magistrate's office to  the  police station were properly 
admitted in defendant's trial for first degree burglary. S. v. Tann, 89. 

§ 80.2. Discovery and Inspection of Writings 
Trial court did not e r r  in denial of defendant's motion to have prior written 

statements of a rape and assault victim placed in a n  envelope and sealed for 
purposes of appellate review. S .  v. Silhan, 223. 

§ 83. Competency of Husband or Wife to Testify Against Spouse 
The common law rule  prohibiting one spouse from testifying against 

another in a criminal action is modified so a s  to prohibit such testimony only if 
the  substance of t h e  testimony concerns a "confidential communication" be- 
tween the  marriage partners  made during the  duration of their marriage. S .  v. 
Freeman, 591. 

§ 83.1. Actions in Which Husband or  Wife May Testify Against Spouse 
A wife's testimony t h a t  her  husband shot and killed her  brother in her  

presence in a public place was competent in  a prosecution of the  husband for 
first degree murder of her  brother. S. v. Freemun, 591. 



N.C.] ANALYTICAL INDEX 

CRIMINAL LAW-Continued 

8 86.2. Impeachment of Defendant by Prior Convictions 
In a prosecution for taking indecent liberties with a child under 16, defend- 

a n t  was not denied a fair trial in violation of due process because the prosecu- 
tor cross-examined him concerning convictions of driving under the  influence 
and reckless driving based upon t h e  record of another person who had the  same 
first and last  names a s  defendant. S. v. Pilkington, 505. 

The trial court properly permitted t h e  prosecutor to  cross-examine de- 
fendant about how much time he had spent in prison. S. v. Miller, 572. 

5 87. What Witnesses May be  Called 
Trial court had the  discretion to  permit t h e  State  to call and question a 

witness subpoenaed by defendant. S. v. Squire, 112. 

8 87.1. Leading Questions 
Trial judge did not abuse his discretion in permitting t h e  district attorney 

to ask leading questions directed to  t h e  State's 15-year-old witness. S. v. Squire, 
112. 

8 87.3. Use of Writings to Refresh Recollection 
An officer was properly allowed to use notes in  order to refresh his recollec- 

tion although t h e  court had previously ruled t h a t  the  notes could not be intro- 
duced into evidence. S. v. Squire, 112. 

Trial court did not e r r  in refusing to afford defendant access to  notes carried 
to the  witness stand by t h e  investigating officer. S. v. Jackson, 101. 

8 88.1. Scope of Cross-Examination 
The prosecutor was properly permitted to  ask a defense witness on cross 

examination whether  he  would do anything to cover up for his friend. S. v. 
Oliver, 28. 

8 89.2. Corroboration of Witness Generally 
An officer's testimony a s  to  what  a State's witness had told him was proper- 

ly admitted to  corroborate testimony by another State's witness. S. v. Squire, 
112. 

8 89.3. Corroboration by Prior Statements of Witness 
Prior written s tatements  of a rape and assault victim were properly admit- 

ted to rehabilitate the  victim's credibility before t h e  jury. S, v. Silhan, 223. 
Rape victim's testimony a s  to  her  previous identification of defendant a t  

the probable cause hearing was competent to  corroborate her  in-court identi- 
fication of defendant. S. v. Lucas, 342. 

8 89.10. Impeachment by Questions as  to Prior Degrading and Criminal Conduct 
In a prosecution for discharging a firearm into a n  occupied vehicle where 

defendant's entire defense was built on misidentification and alibi, Court of 
Appeals erred in concluding t h a t  t h e  prosecutor's asking questions of defend- 
ant's mother concerning prior shoplifting by her  was highly prejudicial to 
defendant. S. v. Dawson, 581. 

8 90. Rule That Party May Not Discredit Own Witness 
Trial court did not abuse i ts  discretion in permitting t h e  State  to impeach 
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its own witness where t h e  prosecutor was surprised by the  witness's testimony 
a t  the  trial. S .  v. Squire, 112. 

5 91. Time of Trial; Speedy Trial Act 
The time between t h e  filing of a motion for a change of venue and i ts  

disposition is properly excluded in computing t h e  s tatutory speedy trial period 
provided t h e  motion is  heard within a reasonable time after i t  is  filed. S. v. 
Oliver, 28. 

In  calculating t h e  time within which a criminal trial must begin under t h e  
Speedy Trial Act, t h e  excludable delay permitted for a mental examination of 
defendant runs  from t h e  date  of en t ry  of t h e  order of commitment to  the  date  
the  report of t h e  mental examination becomes available to  both defendant and 
the  State. S.  v. Harren, 142. 

Defendant's rights under  t h e  Speedy Trial Act were not violated by t h e  
lapse of more t h a n  120 days between his a r res t  and trial where defendant was 
brought to  trial only 77 days af ter  he  was indicted. S .  v. Young, 385. 

Defendant was not denied his s ta tutory right to  a speedy trial, though trial 
occurred more t h a n  120 days af ter  indictment, since time between t h e  filing and 
disposition of defendant's motion for change of venue or special venire was 
properly excluded in computing t h e  time between indictment and trial. S. v. 
Avery, 517. 

§ 91.6. Continuance to Obtain Additional Evidence 
The trial court did not e r r  in  t h e  denial of a motion for continuance to  permit 

defendant to  obtain a second psychiatric evaluation. S. v. Burney, 529. 

§ 92.3. Consolidation of Charges Against Same Defendant 
The "transactional connection" required by G.S. 15A-926 for joinder of 

offenses a t  trial existed between t h e  offenses in  this  case and the  State's motion 
for joinder was properly allowed where all t h e  offenses related directly to  
defendant's escape from jail and his efforts to  avoid recapture. S. v. Avery, 517. 

Trial court did not e r r  in consolidating for trial a charge against defendant 
for felonious escape and charges against defendant for rape, kidnapping and 
larceny because evidence t h a t  defendant was serving a prison sentence for a 
prior conviction was allowed t o  be presented to t h e  jury. S. v. Young, 385. 

§ 93. Order of Proof 
Trial court did not e r r  in  requiring defendant to  present his evidence before 

the State  put  on i t s  evidence during a hearing on defendant's motion to sup- 
press. S. v. Temple, 1. 

§ 95.1. Request for Limiting Instruction a s  to  Evidence Competent for Re- 
stricted Purpose 

The trial court's instruction t h a t  a n  officer's testimony "as to  what  [defen- 
dant] told him" was admitted solely for t h e  purpose of corroboration was suffi- 
cient to  insure t h a t  both oral and written versions of defendant's s ta tement  
were considered only for corroborative purposes. S. v. Miller, 572. 

§ 99.3. Expression of Opinion by Court; Remarks and Other Conduct With Re- 
spect to Admission of Evidence 

The recall of a rape victim's father  af ter  a bench conference to  permit him to 
testify a s  to  t h e  unavailability of certain notes in order to  comply with the  best 
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evidence rule did not amount t o  a n  expression of opinion by t h e  presidingjudge. 
S. v. Silhan, 223. 

8 102.6. Particular Comments in Argument to Jury 
I t  was not improper for t h e  prosecutor to  use in his jury argument a 

revolver which had been offered in evidence in t h e  trial. S. v. Oliver, 28. 

8 112.4. Charge on Circumstantial Evidence 
Trial court's lapsus linguae in  s tat ing during i ts  instructions on circum- 

stantial evidence t h a t  the  jury should determine whether these circumstances 
"include" ra ther  t h a n  "exclude" every reasonable conclusion except t h a t  of 
guilt did not constitute prejudicial error. S. v. Silhan, 223. 

8 113.1. Recapitulation or  Summary of Evidence 
Absent a special request, t h e  court is not required to  summarize the  evi- 

dence which merely reflects on t h e  credibility of a given witness. S ,  v. Miller, 
572. 

8 113.9. Objection to Misstatement of Evidence in Charge 
Defendant waived objection to t h e  court's misstatement of the  date  of a 

kidnapping and rape a s  20 October 1979 ra ther  t h a n  the  correct date of 21 
October 1979 by failing t o  bring t h e  misstatement to  the  court's attention. S .  v. 
Squire, 112. 

5 114.2. No Expression of Opinion in Statement of Evidence 
Trial court's s ta tement  of additional evidence while instructing on the  

elements of t h e  various degrees of rape was not prejudicial to defendant. S. v. 
Silhan, 223. 

The trial court in  a murder  prosecution did not express a n  opinion on the  
evidence in  instructing t h e  jury on a stick a s  a dangerous weapon where a 
witness had testified t h a t  defendant told him he  killed a man and t h a t  "he beat 
him with a stick." S .  v. Hawkins, 364. 

8 114.3. No Expression of Opinion in Other Instructions 
Trial judge's s ta tement  t h a t  he  thought he had covered t h e  matter  earlier 

but would give a n  additional instruction out of a n  abundance of caution did not 
constitute a n  expression of opinion. S. v. Silhan, 223. 

8 119. Requests for Instructions 
Trial court in  substance nave instructions requested by defendant concern- 

ing the  identification of defeidant  a s  t h e  perpetrator of the  crime. S .  v. Silhan, 
223. 

8 128.2. Mistrial; Particular Grounds 
Trial court did not e r r  in  denial of defendant's motion for mistrial made on 

the  ground t h a t  t h e  prosecutor placed on a table in full view of t h e  jury a 
document purporting to  be a criminal record of defendant in Florida. S. v. Loren, 
607. 
8 130. New Trial for Misconduct of o r  Affecting Jury 

Trial court did not e r r  in  denial of defendant's motion to set aside the  
verdict on t h e  ground t h a t  five or six members of t h e  jury left t h e  jury room a t  
various intervals during their  deliberations and t h a t  t h e  jurors remaining in 
the  room continued to talk while others were absent. S. v. Hawkins, 364. 
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§ 131. New Trial for Newly Discovered Evidence 
Defendant was not entitled to  a mistrial based on his discovery, on the  

fourth day of trial, of a previously undiclosed SBI lab report. S. v. Jackson, 101. 

§ 135.4. Sentencing Phase of Capital Case 
Where defendants were convicted of t h e  capital offense of first degree 

murder on t h e  theory t h a t  t h e  murder  was committed during the  perpetration 
of a n  armed robbery, i t  was error  for t h e  court to  submit t h e  underlying felony 
of armed robbery to  t h e  jury in t h e  sentencingphase of the  trial a s  a n  aggravat- 
ing circumstance. S. v .  Oliver,  28. 

Trial court properly submitted to  t h e  jury t h e  aggravating circumstance a s  
to  whether t h e  first degree murder  of a storekeeper was especially heinous, 
atrocious or cruel but  erred in submitting such aggravating circumstance for 
the  first degree murder  of a bystander a t  t h e  store. Ibid. 

Portions of defendant's criminal record which were read to t h e  jury during 
the sentencing phase of a first degree murder  case were competent to  negate 
defendant's evidence t h a t  he had no significant history of prior criminal activ- 
ity. Ibid. 

In a prosecution for first degree murder  of a storekeeper during a n  armed 
robbery and first degree murder  of a n  innocent bystander, trial court properly 
submitted to  t h e  jury t h e  aggravating circumstance a s  to  whether the  by- 
stander was murdered for "pecuniary gain" although the  evidence showed t h a t  
the  money had already been obtained from t h e  storekeeper a t  the  time the  
bystander was shot. Ibid.  

Where a first degree murder case was submitted to  t h e  jury upon theories of 
premeditation and deliberation and felony murder and t h e  jury did not specify 
the  theory upon which i t  relied in  returning t h e  guilty verdict, t h e  underlying 
felony may not be considered a s  a n  aggravating circumstance in t h e  penalty 
phase of the  trial. S. v .  Silhan, 223. 

Trial court should have submitted to  t h e  jury t h e  aggravating circum- 
stance a s  to  whether  t h e  crime of first degree murder was "especially heinous, 
atrocious or cruel." Ibid.  

If upon defendant's appeal of a death sentence t h e  case is remanded for a 
new sentencing hearing, double jeopardy would not preclude t h e  State  from 
relying on any  aggravating circumstance of which it  offered sufficient evidence 
a t  the hearing appealed and which was either not then submitted to  t h e  jury or 
was found by t h e  jury t o  exist. Ibid.  

Upon vacating defendant's death sentence on a first degree murder convic- 
tion because t h e  trial court erroneously submitted the  underlying felony of 
rape a s  a n  aggravating circumstance, t h e  Supreme Court will remand the  case 
for a new sentencing hearing where there  was evidence of t h e  "prior felony" 
and "especially heinous" aggravating circumstances a t  t h e  hearing appealed 
from and neither aggravating circumstance was submitted to  the  jury. Zbid. 

The most appropriate way to show t h e  "prior felony" aggravating circum- 
stance would be to  offer duly authenticated court records. Ibid.  

The S ta te  could offer evidence of defendant's bad character to rebut evi- 
dence of his good character presented by defendant a s  a mitigating circum- 
stance. Ibid. 

In a first degree murder case evidence was sufficient for t h e  jury to  find in 
the sentencing phase of t h e  trial t h e  aggravating circumstance t h a t  defendant 
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had been previously convicted of a felony involving the  use or th rea t  of violence 
to the person. S. v. Hamlette, 490. 

In  a first degree murder case t h e  trial court erred in instructing the  jury 
during t h e  sentencing phase t o  consider a s  a n  aggravating circumstance 
whether t h e  murder  was especially heinous. Ibid. 

§ 138.1. More Lenient Sentence to Codefendant 
Concurrent sentences of life imprisonment for kidnapping and first degree 

rape did not violate defendant's equal protection rights because other persons 
involved in the  same offenses received lesser punishments. S. v. Squire, 112. 

5 138.2. Cruel and Unusual Punishment 
The imposition on defendant of two concurrent terms of life imprisonment 

for kidnapping and first degree rape did not constitute cruel and unusual 
punishment. S. v. Squire, 112. 

5 138.7. Evidence Considered at  Sentencing Hearing 
In  a first degree rape case trial court did not e r r  in admitting testimony a t  

defendant's sentencing hearing concerning a n  earlier rape. S. v. Jackson, 101. 

§ 146.4. Appeal of Constitutional Questions 
Statute  permitting appellate review of a contention t h a t  defendant was 

convicted under a s ta tu te  t h a t  violates t h e  U.S. Constitution or the  N.C. Con- 
stitution even though no objection, exception or motion on such ground was 
made in the  trial division is  unconstitutional. S. v. Elam, 157. 

DAMAGES 

§ 2.5. Compensatory Damages for Mental Distress 
Trial court erred in enter ingsummary judgment for defendant in plaintiff s 

action to recover for the  intentional infliction of mental distress where evidence 
tended to show t h a t  plaintiff suffered assault and battery a t  the hands of 
defendant and others; defendant threatened plaintiff with death in the  future 
unless plaintiff left the  State; and such th rea t  was a th rea t  for the  future 
apparently intended to and which allegedly did inflict serious mental distress. 
Dickens v. Puryear, 437. 

§ 7. Liquidated Damages 
A contract clause prohibiting t h e  refund of any portion of t h e  tuition paid 

by plaintiff to  defendant in  order for defendant to  prepare and hold a place in i ts  
school for plaintiff's child was neither a penalty nor a provision for liquidated 
damages. Brenner v. School House, Ltd., 207. 

DEEDS 

§ 20.3. Restrictions Against Multiple Family Dwellings 
A restrictive covenant limiting t h e  use of subdivision lots to  residential 

purposes and limiting t h e  use to  detached single family dwellings was not 
violated by use of a lot for a "family care home" for mentally retarded adults. 
Hobby & Son v. Family Homes, 64. 
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DIVORCE AND ALIMONY 

8 1.1. Residency Requirement 
Trial court properly granted defendant's motion to dismiss plaintiffs ac- 

tion for divorce from bed and board on t h e  ground t h a t  plaintiff failed to meet 
the  six month N.C. residency requirement. Lynch v.  Lynch, 189. 

§ 23.1. Jurisdiction in Action for Alimony Without Divorce and Child Custody 
The portion of plaintiffs complaint seeking custody of his minor son consti- 

tuted a separate  action severable from his divorce proceeding so t h a t  dismissal 
of his divorce action for lack of subject mat te r  jurisdiction did not result i n  a 
dismissal of t h e  custody action. Lynch v. Lynch, 189. 

§ 23.4. Service of Process 
Trial court did not have personal jurisdiction over the  nonresident de- 

fendant in a child custody proceeding. Lynch w. Lynch, 189. 

§ 25. Custody Hearing Without Father's Presence 
The trial court did not e r r  in conducting a hearing on a motion to modify a 

child custody and visitation order without t h e  presence of defendant father. 
Hamlin v. Hamlin,  478. 

FRAUD 

§ 9. Pleadings 
Plaintiffs complaint was sufficient to  s ta te  a claim for constructive fraud 

where he  alleged t h a t  defendant fraudulently induced his brother and business 
associate, plaintiffs father, to  sell his interest in the  business to  defendant a t  a 
grossly inadequate price. Terry  v. Terry ,  77. 

HOMICIDE 

P 12.1. Indictment; Premeditation and Deliberation 
Trial court did not e r r  in denial of defendant's motion for a bill of particulars 

requiring t h e  S ta te  to  declare prior to  trial whether i t  would prosecute a first 
degree murder indictment on a theory of premeditation and deliberation or 
felony murder. S. v. Silhan, 223. 

Trial court did not e r r  in denial of defendant's motion t h a t  t h e  State  elect a t  
the close of the  evidence which theory of first degree murder would be submit- 
ted to t h e  jury. Ibid. 

§ 15.4. Expert and Opinion Evidence 
An expert forensic pathologist who examined a murder  victim's body was 

properly permitted to  give a n  opinion a s  to  t h e  gauge of the  gun used to murder 
the victim. S. v. Miller, 572. 

§ 16.1. Dying Declarations; Competency of Evidence 
Trial court in  a first degree murder  case properly admitted a s  dying dec- 

larations communications made to a police officer by t h e  victim thir ty  minutes 
after the  shooting, and properly excluded a s  a dying declaration a s tatement  
made by t h e  victim to a girlfriend four days af ter  the  shooting. S. v. Hamlette, 
490. 

§ 20.1. Photographs 
Trial court's error  in allowing the  jury to  be shown photographs of the  
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murder victim's body lying in a casket was harmless beyond a reasonable doubt. 
S. v. Temple, 1. 

5 21.7. Sufficiency of Evidence of Guilt of Second Degree Murder 
There was no merit  to  defendant's contention t h a t  a n  officer's warrantless 

entry into t h e  home of defendant's sister was unlawful and t h a t  i t  therefore 
constituted a complete defense t o  a charge of homicide. S. v. Avery, 517. 

HUSBAND AND WIFE 

1 15. Nature and Incidents of Estate by Entirety 
An innocent wife can recover under  a n  insurance policy issued to her  

husband, which insures property owned by them a s  tenants  by t h e  entirety, 
when the  loss by fire resulted from a n  intentional burning of t h e  property by t h e  
husband. Love11 v. Insurance Co., 150. 

INDICTMENT AND WARRANT 

5 7.1. Formalities; Language, Caption, and Signatures 
Court properly denied defendant's motion to dismiss murder indictments 

against him on t h e  ground they described him a s  being a resident of Robeson 
County when in fact he  resided in Columbus County. S. v. Oliver, 28. 

O 8.4. Election Between Offenses o r  Courts 
Trial court did not e r r  in  denial of defendant's motion t h a t  the  State  elect a t  

the  close of t h e  evidence which theory of first degree murder would be submit- 
ted to  t h e  jury. S .  v. Silhan, 223. 

5 13. Bill of Particulars 
Trial court did not e r r  in  denial of defendant's motion for a bill of particulars 

requiring t h e  S ta te  to  declare prior to  trial whether i t  would prosecute a first 
degree murder indictment on a theory of premeditation and deliberation or 
felony murder. S. v. Silhan, 223. 

INFANTS 

1 5.1. Effect of Foreign Custody Decrees 
Defendant made a general appearance in a child custody proceeding and 

submitted herself to  t h e  jurisdiction of t h e  court by making a motion invoking 
the adjudicatory power of t h e  court to  determine whether full faith and credit 
should be given to a custody decree entered in Illinois. Lynch v. Lynch, 189. 

Trial court and Court of Appeals erred in  refusing to give full faith and 
credit to  a n  Illinois divorce decree awarding child custody to defendant mother. 
Ibid. 

5 6. Hearing for Award of Custody 
The trial court did not e r r  in  conducting a hearing on a motion to modify a 

child custody and visitation order without t h e  presence of defendant father. 
Hamlin v. Hamlin, 478. 
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INSURANCE 

§ 79.1. Automobile Liability Insurance Rates; Approval or Disapproval by Com- 
missioner of Insurance 

Surcharges on automobile liability insurance coverages ceded to the  N.C. 
Reinsurance Facility to  recoup past  facility losses and on all automobile liabil- 
ity coverages to recoup anticipated losses on ceded "clean risks" did not consti- 
tute  rates  and no filing with or approval by t h e  Commissioner of Insurance was 
required by law with respect to  t h e  surcharges in question. Hunt  v. Reinsurance 
Facility, 274. 

§ 13.4. Persons Entitled to Payment of Fire Insurance 
An innocent wife can recover under  a n  insurance policy issued to her  

husband, which insures property owned by them a s  tenants  by t h e  entirety, 
when t h e  loss by fire resulted from a n  intentional burning of t h e  property by t h e  
husband. Love11 v.  Insurance Co., 150. 

JUDGES 

5 7. Misconduct in Office; Proceedings Before Judicial Standards Commission 
Evidence was sufficient to  support t h e  conclusion of t h e  Judicial Standards 

Commission t h a t  respondent's conduct constituted conduct prejudicial to  t h e  
administration of justice t h a t  brings t h e  judicial office into disrepute where it  
tended to show t h a t  respondent attempted to obtain sexual favors from female 
criminal defendants and t h a t  respondent attempted to preside over a session of 
court a t  which he  was to  appear  to  answer a charge of failure to  stop a t  a stop 
sign. In re Martin,  299. 

There was no merit  to  respondent's contention t h a t  t h e  Judicial Standards 
Commission erred in considering evidence concerning his conduct with a 
female criminal defendant who appeared before him because t h a t  conduct 
occurred in a previous term of office. Ibid. 

JURY 

5 6. Voir Dire Examination 
Court did not e r r  in  denying defendants' motion for a n  individual voir dire 

of each juror and sequestration of t h e  jurors during voir dire. S .  v. Oliver, 28. 

5 6.4 Voir Dire Questions as  to Belief in Capital Punishment 
Where challenges for cause were supported by prospective jurors' answers 

to questions propounded by t h e  prosecutor and by t h e  court, t h e  court did not 
e r r  in refusing to allow defendant to question the  jurors challenged. S .  v. Oliver, 
28. 

5 7.7. Waiver of Right to Challenge 
Defendant could not complain on appeal about. the  trial court's denial of his 

challenges for cause to  two prospective jurors where he failed to renew his 
challenge for cause for either juror  af ter  having exhausted his peremptory 
challenges. S .  v.  S i lhan ,  223. 

§ 7.8. Particular Grounds for Challenge and Disqualification 
Trial court did not abuse i ts  discretion in the  denial of defendant's chal- 

lenge for cause of a 65-year-old juror  who stated she was not sure her  health 
would allow her  to  sit for more t h a n  one day and felt t h a t  a trial lasting more 
than a week would be too strenuous for her. S. v. Oliver, 28. 
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§ 7.11. Scruples Against, o r  Belief in, Capital Punishment 
Trial court in a capital case properly excused for cause prospective jurors 

who admitted a specific inability t o  impose the  death penalty under any  cir- 
cumstances. S. v. Oliver, 28. 

The "death qualification" jury selection process in  a first degree murder 
case did not deprive defendant of a jury selected from a representative, fair 
cross-section of t h e  community on t h e  guilt phase of t h e  case. Ibid. 

Defendant was not denied a fair trial before a representative cross-section 
of the  community by t h e  excusal prior to  t h e  sentencing phase of a capital case 
of any jurors who said unequivocally t h a t  they could not impose the death 
penalty. S. v. Silhan, 223. 

KIDNAPPING 

§ 1. Elements of Offense 
Trial court did not e r r  in  failing to instruct t h e  jury on kidnapping in the  

second degree. S. v. Squire, 112. 

5 2. Punishment 
Defendant's evidence was insufficient to meet his burden of proving the  

mitigating circumstances for kidnapping set  forth in G.S. 14-39(b), and the  trial 
judge acted properly in sentencing defendant to life imprisonment for kidnap- 
ping. S. v. Squire, 112. 

Trial court did not e r r  in not allowing the  jury to determine whether the  
mitigating circumstances set  forth in  G.S. 14-39(b) existed whereby the  punish- 
ment for kidnapping could be reduced. S. v. Boone, 561. 

LARCENY 

§ 6.1. Value of Property Stolen 
In  a prosecution of defendant for felonious larceny of a motor vehicle, 

jailbreak, and other offenses, t h e  jailer could properly testify a s  to  the  fair 
market value of his pickup t ruck which defendant allegedly stole. S. v. Avery, 
517. 

§ 7.4. Suff~ciency of Evidence; Possession of Stolen Property 
State's evidence was insufficient to  be submitted to t h e  jury on the  issue of 

defendant's guilt of felonious larceny of a tractor under the  doctrine of posses- 
sion of recently stolen property. S. v. Voncannon, 619. 

LIMITATION OF ACTIONS 

8 12.1. New Action After Failure of Original Suit 
Where plaintiff takes a voluntary dismissal under G.S. 1A-1, Rule 41(a)(2) 

and defendant appeals from t h a t  dismissal, plaintiffs one year period to reinsti- 
tute  his claim does not r u n  from the  taking of t h e  dismissal in  the  trial court, but  
instead runs  from t h e  date  of final appellate action. West v. Reddick, Inc., 201. 

MASTER AND SERVANT 

§ 75. Medical and Hospital Expenses 
The 1973 amendment t o  G.S. 97-25 which eliminated t h e  ten-weeklimitation 
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for the  recovery of medical expenses for a n  employee's t reatments  which a re  
necessary "to effect a cure o r  give relief '  will not be applied retroactively. 
Peeler v. Highway Comm., 183. 

MUNICIPAL CORPORATIONS 

§ 4.5. Housing and Urban Redevelopment 
In  selling t h e  property of a municipal redevelopment commission to private 

developers, t h e  municipal board of aldermen is required to  accept t h e  "highest 
responsible bid" where t h a t  bid complies with t h e  applicable zoningrestrictions 
and the  redevelopment plan for t h e  property to  be sold. Builders, Inc. v. City of 
Winston-Salem, 550. 

NUISANCE 

§ 10. Abatement of Public Nuisances 
Moral nuisance s ta tu tes  which permit a n  injunction against t h e  sale or 

exhibition of obscene mat te r  which h a s  not been judicially determined to be 
obscene impose a constitutionally permissible prior restraint.  Chateau X v. 
Andrews, 321. 

OBSCENITY 

§ 3. Prosecutions for Disseminating Obscenity 
Moral nuisance s ta tu tes  which permit a n  injunction against t h e  sale or 

exhibition of obscene mat te r  which h a s  not been judicially determined to be 
obscene impose a constitutionally permissible prior restraint.  Chateau X v. 
Andrews, 321. 

RAPE 

5 5. Sufficiency of Evidence and Nonsuit 
An 11-year-old rape victim's tentat ive identification of defendant a s  her  

assailant and expert testimony t h a t  defendant's fingerprints were found on the  
inside frame of a bedroom window where t h e  victim's assailant entered were 
sufficient for t h e  jury on issues of defendant's guilt of first degree burglary and 
first degree rape. S. v. H a n e n ,  142. 

State's evidence was sufficient for t h e  jury in  a prosecution for second 
degree sexual effense where i t  tended t o  show t h a t  defendant penetrated t h e  
genital opening of t h e  prosecutrix's body with his fingers. S. v. Lucas, 324. 

B 6. Instructions 
Trial court did not e r r  in  instructing t h a t  t h e  jury could consider t h e  

defendant's appearance and evidence a s  t o  whether he  was operating a vehicle 
and was married in  determining his age. S. v. Silhan, 223. 

§ 6.1. Instructions On Lesser Degrees 
Where t h e  only dispute in  a rape case is whether a n  admitted act of sexual 

intercourse was  accomplished by consent o r  by force, t h e  lesser included 
offenses of assault with intent  t o  commit rape and assault upon a female should 
not be submitted t o  t h e  jury. S. v. Edmondson, 169. 
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O 9. Indictment Charging Carnal Knowledge of Female Under Twelve Years of 
Age 

A bill of indictment charging defendant with carnal knowledge of a virtuous 
female under t h e  age of 12 was fatally defective since defendant was neither 
named nor otherwise identified in t h e  body of t h e  bill of indictment. S. v. 
Simpson, 613. 

1 19. Taking Indecent Liberties With Child 
Trial court's instructions were proper in  a prosecution of defendant for 

taking indecent liberties with a child. S. v. Simpson, 613. 

RECEIVING STOLEN GOODS 

5 2. Indictment 
Possessing stolen property in  violation of G.S. 14-71.1 is not a lesser included 

offense of receiving stolen property in violation of G.S. 14-71. S. v. Davis, 370. 

ROBBERY 

O 3.2. Competency of Physical Objects and Documentary Evidence 
In  a prosecution for armed robbery, Court of Appeals erred in  determining 

tha t  t h e  admission of handguns taken from defendants five weeks after the  
crime with which they were charged was prejudicial error. S. v. Milby, 137. 

RULES OF CIVIL PROCEDURE 

O 7. Pleadings Allowed; Form of Motions 
Defendant's motion for modification of a child visitation order was suffi- 

cient to  comply with the  requirements of Rule 7(b)(l), and plaintiff was not 
prejudiced by failure of defendant to  s ta te  t h e  number of the  rule under which 
he was proceeding. Hamlin v. Hamlin, 478. 

O 8. General Rules of Pleading 
A party whose responsive pleading is not yet due may by motion for sum- 

mary judgment and in support of t h e  motion raise a n  affirmative defense to  a n  
asserted claim before the  party pleads responsively to  the  claim. Dickens v. 
Puryear, 437. 

8 12. Defenses and Objections 
Rule 12(a)(l)a authorized defendant to  file without permission those por- 

tions of his amended answer which were a responsive pleading to the para- 
graphs of t h e  complaint subject to  defendant's motion to strike which was 
denied by the  court. Brenner  v. School House, Ltd., 207. 

O 41.1. Voluntary Dismissal 
Where plaintiff takes a voluntary dismissal under G.S. 1A-1, Rule 41(a)(2) 

and defendant appeals from t h a t  dismissal, plaintiffs one year period to reinsti- 
tute  his claim does not r u n  from t h e  taking of the  dismissal in the  trial court, but 
instead runs  from t h e  date  of final appellate action. West v. Reddick, Inc., 201. 
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5 50. Motion for Judgment N.O.V.; Generally 
When a motion for judgment n.0.v. is joined with a motion for a new trial, i t  

is the  duty of t h e  trial court to  rule on both motions. Graves v. Walston, 332. 

§ 50.4. Judgment Notwithstanding Verdict 
Plaintiffs had no standing af ter  t h e  verdict to  move for judgment n.0.v. 

where they did not move for directed verdict a t  the  close of their  evidence or a t  
the close of all t h e  evidence. Graves v. Walston, 332. 

§ 55. Default 
Defaults may not be entered af ter  answer has  been filed, even though the  

answer is late. Peebles v.  Moore, 351. 

5 56. Summary Judgment 
A party whose responsive pleading is  not yet due may by motion for sum- 

mary judgment and in support of t h e  motion raise a n  affirmative defense to  a n  
asserted claim before t h e  party pleads responsively to t h e  claim. Dickens v. 
Puwear, 437. 

Defendants' failure expressly to  refer to  the  affirmative defense of t h e  
s tatute  of limitations was not a bar  to  consideration of t h e  defense on de- 
fendants' motion for summary judgment. Ibid. 

SEARCHES AND SEIZURES 

§ 5. Particular Methods of Search; Plain View Rule 
In  a first degree rape case where t h e  victim contended t h a t  her  assailant 

executed t h e  crime a t  knife point, t h e  trial court did not e r r  in denying defend- 
ant's motion to suppress a knife found among his belongings. S .  v. Jackson, 101. 

5 7. Search and Seizure Incident to Arrest 
Defendant's clothing was properly seized a t  t h e  police station a s  a n  inci- 

dent of his lawful arrest .  S .  v. Lucas, 342. 

§ 23. Application for Warrant; Evidence Sufficient 
An affidavit for a search war ran t  was sufficient to  enable the  magistrate to  

find probable cause for the  issuance of a war ran t  to  search defendant's van and 
seize the  right r e a r  t i re  thereof. S .  v. Silhan, 223. 

5 34. Search of Vehicle 
Defendant cannot complain t h a t  officers impounded his vehicle and kept it  

under custody until  a search war ran t  could be obtained rather  than  seizing a 
knife which was in plain view on t h e  dashboard of t h e  car  a t  the  time t h e  car was 
impounded. S .  v. Squire, 112. 

TAXATION 

5 5.2. Statutory Restrictions; Purposes 
Wake County exceeded i ts  statutorily conferred power in  levying a t ax  to  

fund medically unnecessary abortions. Stam v. Stam, 357. 

5 7. Public Purpose 
State  funding of elective abortions does not violate Art. V, 5 5 of the  N.C. 

Constitution. S tam v. State, 357. 
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UNFAIR COMPETITION 

5 1. Unfair Trade Practices 
In  determining whether  a violation of G.S. 75-1.1 has  occurred, the  question 

of whether t h e  defendant acted in  bad faith is not pertinent,  and the  character 
of the  plaintiff, whether  public or private, should not alter the  scope of the  
remedy under this  s ta tute .  Marshall v. Miller, 539. 

WILLS 

1 61. Dissent of Spouse and Effect Thereof 
Where a surviving spouse is  forced to engage in litigation to determine 

whether a right of dissent from t h e  will of the  deceased spouse exists, the  
discretionary power given t h e  trial judge under G.S. 6-21(2) includes the power 
to award attorney's fees for t h e  surviving spouse when, in the  opinion of the  
trial court, the  proceeding was one of substantial merit. I n  re K i rkman ,  164. 

WITNESSES 

5 1.2. Age; Children as  Witnesses 
Trial court did not e r r  in ruling t h a t  a seven-year-old boy was a competent 

witness in  a murder and armed robbery case or in  permitting the prosecutor to 
ask the  witness leading questions during t h e  voir dire to  determine his com- 
petency. S. v. Oliver,  28. 

UNIFORM COMMERCIAL CODE 

1 25. Remedy for Breach of Warranty 
The notice "within a reasonable time" required by the  U.C.C. in an action 

for breach of warranty against t h e  immediate seller is a condition precedent to 
recovery which must  be pled and proved by plaintiff. Maybank v. Kresge Co., 129. 

When the  plaintiff in a n  action for breach of warranty is a lay consumer and 
notification is given to defendant seller by the  filing of a n  action within the  
period of the  s ta tu te  of limitations, and when the applicable policies behind the 
requirement of notice to t h e  seller have been fulfilled, the  plaintiff is entitled to 
go to the  jury on t h e  issue of reasonable notice to  the  seller. Ibid. 

UTILITIES COMMISSION 

1 51. Judicial Review; Generally 
The criterion for review of a n  order of t h e  Utilities Commission relating to  

the dedicated service provision in the  tariff schedule for motor vehicle common 
carriers of petroleum products was whether the order is affected by errors of 
law within t h e  meaning of G.S. 62-94(d)(4). Utili t ies Comm. v. Oil Co., 14. 
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ABORTIONS 

County's levy of  taxes not authorized, 
S tam v. S., 357. 

State funding o f  not constitutionally 
barred, S tam  v. S., 357. 

AFFIRMATIVE DEFENSE 

Raising by  summary judgment mo- 
t ion before responsive pleading 
filed, Dickens v. Puryear, 437. 

AGE 

Factors to  be considered in determin- 
ing, S .  v. Silhan, 223. 

AGGRAVATING CIRCUMSTANCES 

See First Degree Murder this  Index. 

APPEARANCE 

Full faith and credit motion, Lynch v. 
Lynch, 189. 

ARMY 

Evidence o f  medical discharge, S .  v. 
Boone, 561. 

ARREST 

Probable cause for arrest for burglary 
and sexual of fense,  S .  v. Lucas, 342. 

Reasonableness o f  warrantless deten- 
tion, S .  v. Jackson, 101. 

ARSON 

No ex  post facto punishment, S .  v. 
Wright, 122. 

Opinion testimony as to  origin o f  fire, 
S .  v. Culpepper, 179. 

Witness's statement as t o  cause, S .  v. 
Wright, 122. 

ASSAULT AND BA'ITERY 

Intentional infliction o f  mental dis- 
tress, Dickens v. Puryear, 437. 

ATTORNEYS 

Proceedings before Judicial Stan- 
dards Commission, appointment o f  
State Bar attorney, I n  re Martin, 
299. 

AITORNEYS' FEES 

Award to  caveators' counsel, I n  re 
Ridge, 375. 

Proceeding t o  de termine  spouse's 
right t o  dissent, I n  re Kirkman, 
164. 

AUTOMOBILE LIABILITY 
INSURANCE 

Recoupment surcharges not rates, 
Hunt v. Reinsurance Facility, 274. 

BAIL 

Discretion o f  court in  capital case, S .  v. 
Oliver, 28. 

BANKS 

Membership i n  employees' credit  
union improperly expanded, Sav- 
i n g ~  and Loan League v. Credit 
Union Comm., 458. 

BILL OF PARTICULARS 

Felony murder or premeditation and 
deliberation, S .  v. Silhan, 223. 

BITE MARKS 

Homicide victim, S. v. Temple, 1. 

BLOOD SAMPLES 

Constitutional rights not violated, S .  
v. Temple, 1. 

BOOTS 

Admissibility without showing chain 
o f  custody, S .  v. Silhan, 223. 

CANDY WRAPPERS 

Relevancy i n  robbery and murder 
case, S .  v. Oliver, 28. 
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CASKET 

Photographs of homicide victim, S. v. 
Temple, 1. 

CAVEAT PROCEEDING 

Fees awarded caveators' counsel, I n  
re Ridge, 375. 

CHAR PAWERN 

Opinion testimony in arson case, S. v. 
Culpepper, 179. 

CHILD CUSTODY 

Action severable from divorce action, 
Lynch v. Lynch, 189. 

Full faith and credit to  foreign order, 
Lynch v. Lynch, 189. 

Hearing in absence of father, Hamlin 
v. Hamlin. 478. 

COMMON CARRIERS 

Dedicated service provision for pe- 
troleum carriers,  Utilities Comm. 
v. Oil Co., 14. 

CONFESSIONS 

Indication of wish to  remain silent, 
subsequent confession, S. v. Tem- 
ple, 1. 

Presenting defendant with evidence 
of crime, S. v. Temple, 1. 

Statements  volunteered by defend- 
ant,  S. v. Tann, 89. 

CONSTITUTIONAL QUESTIONS 

Review of questions not raised below, 
u n c o n s t i t u t i o n a l  s t a t u t e ,  S. v. 
Elam, 157. 

CONSTRUCTIVE FRAUD 

Sale of business, Terry v. Terry, 77. 

CONTINUANCE 

Denial to obtain additional psychiat- 
ric evaluation, S. v. Burney, 529. 

CREDIT UNION 

Field of membership improperly ex- 
panded, Savings and  Loan League 
v. Credit Union Comm., 458. 

CRIME AGAINST NATURE 

Trial under  indecent liberties with 
children s tatute ,  S. v. Elam, 157. 

CRIMINAL RECORD 

Use of record of another  person in 
cross-examination, S. v. Pilington, 
505. 

CROSS-EXAMINATION 

Defendant's change in appearance be- 
tween a r res t  and trial, S. v. Loren, 
607. 

Time defendant spent in prison, S. v. 
Miller, 572. 

Use of criminal record of another  per- 
son, S. v. Pilkington, 505. 

CRUELANDUNUSUAL 
PUNISHMENT 

Concurrent life sentences were not, S. 
v. Squire, 112. 

DEATH PENALTY 

See First Degree Murder this Index. 

DEDICATED SERVICE 

Carriers of petroleum products, Utili- 
ties Comm. v. Oil Co., 14. 

DEFAULT 

No entry af ter  answer filed, Peebles v. 
Moore, 351. 

DISCHARGING FIREARM INTO 
OCCUPIED VEHICLE 

Hearsay testimony improperly admit- 
ted, S. v. Dawson, 581. 
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DISCOVERY 

Undisclosed SBI lab report, S .  v. Jack- 
son, 101. 

DIVORCE AND ALIMONY 

Child custody action severable from 
divorce action, Lynchv. Lynch, 189. 

Residency r e q u i r e m e n t ,  Lynch v .  
Lynch, 189. 

DOCTRINE OF FRUSTRATION 

Nonrefundable school tuition, Bren. 
ner v. School House, Ltd., 207. 

DOUBLE JEOPARDY 

Remand af ter  appeal of dea th  sen. 
tence, S .  v. Silhan, 223. 

DYING DECLARATIONS 

Admissibility in  homicide case, S .  v. 
Hamlette, 490. 

ELECTION 

Felony murder or premeditation and 
deliberation, S .  v. Silhan, 223. 

ENTIRETY PROPERTY 

Right of wife to  recover fire insurance 
proceeds, Lowell v. Insurance Co., 
150. 

ENTRAPMENT 

Inapplicability where defendant de- 
nies acts constituting offense, S. v. 
Neville, 623. 

EXHIBITS 

Introduct ion of all  no t  previously 
admitted, S .  v. Silhan, 223. 

EXPERIMENT 

Van identification procedure was not, 
S .  v. Silhan, 223. 

EXPRESSION OF OPINION 

Recall of witness af ter  bench confer- 
ence, S .  v. Silhan, 223. 

FAMILY CARE HOME 

No prohibition by residential restric- 
t ive covenant ,  Hobby & Son  v.  
Family Homes, 64. 

FELONY MURDER 

Underlying felony not aggravat ing 
circumstance, S .  v. Oliver, 28. 

FINGERNAIL SCRAPINGS 

Constitutional rights not violated, S .  
v. Temple, 1. 

FIRE INSURANCE 

Recovery by wife on entirety proper- 
ty, Lovell v. Insurance Co., 150. 

FIRST DEGREE MURDER 

Aggravat ing circumstance of espe- 
cially heinous, atrocious or cruel 
crime, S .  v. Oliver, 28; S .  v. Silhan, 
223. 

Bad character of defendant to rebut  
m i t i g a t i n g  c i r c u m s t a n c e ,  S .  v.  
Silhan, 223. 

Competency of criminal record in sen- 
tencing hearing, S .  v. Oliver, 28. 

Murder in  perpetration of robbery, 
pecuniary gain a s  aggravating cir- 
cumstance, S. v. Oliver, 28. 

Pr io r  felony a g g r a v a t i n g  circum- 
stance, S .  v. Silhan, 223. 

Remand a f te r  appeal of death sen- 
tence, aggravating circumstances 
which may be considered, S. v. 
Silhun, 223. 

Underlying felony not aggravat ing 
circumstance, S .  v. Oliver, 28, S .  v. 
Silhan, 223. 

FLASHCUBE 

Injuries from explosion of, Maybank v. 
Kresge Co., 129. 
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FRAUD 

Sufficiency o f  complaint, Terry v. Ter- 
TY, 77. 

FREE SPEECH 

Soliciting signatures on petition at 
private mall, S .  v. Felmet, 173. 

FULL FAITH AND CREDIT 

Foreign child custody order, Lynch v. 
Lynch, 189. 

GUNS 

Taken from defendants five weeks a f -  
ter  crime, S .  v. Milby, 137. 

HAIR SAMPLES 

Constitutional rights not violated, S .  
v. Temple, 1. 

HEARSAY EVIDENCE 

Showing o f  defendant's bad charac- 
ter ,  S .  v. Dawson, 581. 

Statement as t o  cause o f  fire, S .  v.  
Wright, 122. 

HOMICIDE 

Dying declarations, S .  v .  Hamlette, 
490. 

Evidence tha t  o f fense  was committed 
by  another, S .  v. Hamlette, 490. 

Officer's warrantless entry into home 
no defense, S .  v. Avery, 517. 

HUSBAND-WIFE PRIVILEGE 

C o m p e t e n c y  o f  w i f e ' s  t e s t i m o n y  
against husband,  modification o f  
common law rule, S .  v. Freeman, 
591. 

IDENTIFICATION OF DEFENDANT 

Confrontation at police station, S .  v. 
Dawson, 581. 

In-court identification admissible a f -  
ter  pretrial showup without coun- 
sel, S .  v. Tann,  89. 

INDENTIFICATION OF DEFENDANT 
-Continued 

Pretria! and in-court identifications 
admissible although showup was 
suggestive, S .  v. Oliver, 28. 

IDENTIFICATION OF V A N  

Procedure not unduly suggestive, S .  v.  
Silhan, 223. 

IMPOSSIBILITY OF 
PERFORMANCE 

Nonrefundable school tuition, Bren- 
ner v. School House, Ltd., 207. 

INDECENT LIBERTIES WITH 
CHILDREN 

S ta tu te  not unconstitutional, S ,  v. 
Elam, 157. 

INDICTMENT 

Allegation o f  defendant's residence as 
surplusage, S .  v. Oliver, 28. 

Failure t o  n a m e  d e f e n d a n t ,  S .  v. 
Simpson, 613. 

INFANTS 

Taking indecent liberties with,  S .  v. 
Simpson, 613. 

INSANITY 

E v i d e n c e  o f  i r r a t i o n a l  b e h a v i o r  
admissible, S .  v. Boone, 561. 

Last issue for jury, S .  v.  Boone, 561. 

INSURANCE 

Recoupment surcharges not rates ,  
Hunt v. Reinsurance Facility, 274. 

JOINDER 

Transactional connection be tween  
offenses, S .  v. Avery, 517. 

JUDGES 

Behavior toward female criminal de- 
fendants, In re Martin, 299. 

Misconduct in  office, I n  reMartin, 299. 
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JUDGMENT N.O.V. 

Failure to  move for directed verdict, 
Graves v. Walston, 332. 

Motion joined with new trial motion, 
Graves v. Walston, 332. 

JUDICIAL NOTICE 

Court of Appeals opinion, West v. Red- 
dick, Inc., 201. 

JUDICIAL STANDARDS 
COMMISSION 

Counsel from Sta te  Bar ,  I n  re Martin, 
299. 

Right of judge to present evidence, In  
re Martin, 299. 

JURISDICTION 

Denial of amendment  t o  record t o  
show, S .  v. Flemet, 173. 

JURY 

Denial of challenge for cause based on 
health, S .  v. Oliver, 28. 

Denial of individual voir dire, S.  v. 
Oliver, 28. 

Exclusion of jurors for capital punish- 
ment views, S .  v. Oliver, 28; S.  v. 
Silhan, 223. 

Excusal of jurors without questioning 
by defense counsel, S .  v. Oliver, 28. 

Jurors  leaving room during delibera- 
tion, verdict not  s e t  aside, S .  v. 
Hawkins, 364. 

Necessity for renewing challenge for 
cause a f te r  exhaus t ing  peremp- 
tory challenges, S .  v. Silhan, 223. 

KIDNAPPING 

Life sentences, S .  v. Squire, 112. 

KNIFE 

Warrantless seizure, S .  v. Jackson, 
101. 

LARCENY 

Testimony a s  t o  value of stolen vehi- 
cle, S .  v. Avery, 517. 

LIFE SENTENCES 

Concurrent sentences not cruel and 
unusual punishment, S .  v. Squire, 
112. 

LINEUP 

See Identification of Defendant this  
Index, S. v. Oliver, 28. 

MENTAL CAPACITY 

Lay opinion admissible, S .  v. Boone, 
561. 

To stand trial, S .  v. Jackson, 101. 

MENTAL DISTRESS 

Conspi racy  t o  in f l i c t ,  Dickens v.  
Puryear, 437. 

Intentional infliction, elements, Dick- 
ens v. Puryear, 437. 

MOTIONS 

Failure t o  s ta te  rule number not pre- 
judicial, Hamlin v. Hamlin, 478. 

NONRESIDENT DEFENDANT 

Service by registered mail, Lynch v. 
Lynch, 189. 

NOTES 

No use by witness during testimony, 
S .  o. Jackson, 101. 

NUISANCE 

R e s t r a i n i n g  o b s c e n i t y ,  c o n s t i t u -  
tionality of s ta tutes ,  Chateau X v. 
Andrews, 321. 

OBSCENITY 

Constitutionality of nuisance s ta t -  
utes, Chateau X v. Andrews, 321. 
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OPINION TESTIMONY 

Origin of fire, S. v. Culpepper, 179. 

OTHER CRIMES 

Admissibility t o  show motive, S. v. 
Hawkins, 364. 

PATHOLOGIST 

Opinion a s  to  gauge of gun  used in 
murder, S. v. Miller, 572. 

PETROLEUM CARRIERS 

Dedicated service provision in tariff 
schedule, Utilities Comm. v. Oil 
Co., 14. 

PHOTOGRAPHS 

Homicide victim in casket, S. v. Tem- 
ple, 1. 

PLAIN VIEW 

Warrant less  seizure of knife, S. v. 
Jackson, 101. 

POLICE OFFICER 

Murder after warrantless entry into 
home, S. v. Avery, 517. 

POLICE STATION 

Confrontat ion between d e f e n d a n t  
and witnesses, S. v. Dawson, 581. 

POSSESSING STOLEN PROPERTY 

Larceny of tractor, S .  v. Voncannon, 
619. 

No lesser offense of receiving stolen 
property, S. v. Davis, 370. 

PRIOR CONVICTIONS 

Cross-examinat ion u s i n g  cr iminal  
record of another ,  S. v. Pilking- 
ton, 505. 

PSYCHIATRIST 

Admissibility of testimony, S. v. Jack- 
son, 101. 

PUBLIC TRIAL 

Exclusion of all bu t  certain persons 
from courtroom, S. v. Burney, 529. 

PUNISHMENT 

See Sentence and Firs t  Degree Mur-. 
der this  Index. 

RAPE 

Exclusion of persons from courtroom 
during testimony, S. v. Burney,  
529. 

Failure to  name defendant in indict- 
ment, S. v. Simpson, 613. 

Lesser offenses, incidents preceding 
intercourse, S. v. Edmondson, 169. 

S e c o n d  d e g r e e  s e x u a l  o f f e n s e ,  
penetration by fingers, S. v. Lucas, 
342. 

Submission of lesser offenses not re- 
quired where intercourse admit- 
ted, S. v. Edmondson, 169. 

Testimony considered a t  sentencing 
hearing, S. v. Jackson, 101. 

REDEVELOPMENT COMMISSION 
PROPERTY 

Necessi ty  fo r  accep t ing  high bid, 
Builders, Znc. v. City of Winston- 
Salem, 550. 

RECEIVING STOLEN PROPERTY 

Possessing stolen property not lesser 
offense, S. v. Davis, 370. 

RESIDENTIAL RESTRICTIVE 
COVENANT 

Family c a r e  home no t  prohibi ted,  
Hobby & Son v. Fami ly  Homes, 64. 
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RESTRICTIVE COVENANT 

Family  care home no t  prohibited, 
Hobby & S o n  v. Family Homes, 64. 

ROBBERY 

Guns  t a k e n  f r o m  d e f e n d a n t s  f i v e  
weeks a f ter  crime, S .  v. Milby, 137. 

SALIVA SAMPLES 

Constitutional rights not violated, S .  
v. Temple, 1. 

SCHOOL TUITION 

Failure o f  child t o  attend school, tu -  
it ion nonrefundable,  Brenner v .  
School House, Ltd., 207. 

Modification o f  contract by  promise o f  
refund,  Brenner v. School House, 
Ltd., 207. 

SEARCHES AND SEIZURES 

Aff idavi t  for warrant t o  search for 
tire on vehicle, S .  v. Silhan, 223. 

Knife i n  plain view, S .  v. Jackson, 101. 
Search under warrant af ter  impound- 

ment  o f  vehicle, S .  v. Squire, 112. 
Seizure o f  clothing incident t o  arrest,  

S .  v. Lucas, 342. 

SECURITIES 

Tender Of fer  Disclosure Act not ap- 
plicable t o  open market purchases, 
Sheffield v .  Consolidated Foods, 
403. 

SENTENCE 

Punishment for arson not e x  post fac- 
to ,  S .  v. Wright, 122. 

Sentence for kidnapping determined 
by  judge, S .  v. Boone, 561. 

Testimony considered at sentencing 
hearing, S .  v. Jackson, 101. 

SENTENCING HEARING 

See First Degree Murder this  Index. 

SEXUAL OFFENSE 

Penetration by  fingers, S .  v.  Lucas, 
342. 

SHOEPRINTS 

Admissibility o f  evidence, S .  v. Jack- 
son, 101. 

Undisclosed SBI lab report, S .  v. Jack- 
son, 101. 

SHOPLIFTING 

Cross examinat ion  o f  d e f e n d a n t ' s  
mother, S .  v. Dawson, 581. 

SHOPPING MALL 

Soliciting signatures not free speech, 
S .  I:. Flemet, 173. 

SHORTHAND STATEMENT OF 
FACT 

How d e f e n d a n t  w a s  a c t i n g ,  S .  v .  
Loren, 607. 

SPEEDY T R I A L  

Eight month  delay between arrest 
and trial, S .  v. Tann ,  89; six month  
delay, S .  v. Avery, 517. 

Excludable delay for mental examina- 
tion, S .  v. Harren, 142. 

Exclusion o f  t ime  pending motion for 
venue change, S .  v. Oliver, 28. 

Speedy Trial Act not violated by  delay 
b e t w e e n  arres t  and t r ia l ,  S .  v .  
Youmj, 385. 

SPOUSES 

Competency t o  t e s t i f y  against each 
other. S .  v. Freeman, 591. 

STATE B A R  

Employee as special counsel for Judi- 
cial Standards Commission, I n  re 
Mwrtin, 299. 
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STATE EMPLOYEES' CREDIT 
UNION 

County and municipal employees im- 
properly included,  Sav ings  and 
L o a n  League  v .  C r e d i t  U n i o n  
Comm., 458. 

STATUTE OF LIMITATIONS 

Reinstitution o f  action a f ter  volun- 
t a r y  dismissal,  West v .  Reddick, 
Inc., 201. 

STOCKS 

Tender O f f e r  Disclosure Act not ap- 
plicable t o  open market purchases, 
Sheffield v. Consolidated Foods, 
403. 

STOLEN PROPERTY 

Possession not lesser o f fense  o f  re- 
ceiving, S .  v. Davis, 370. 

Possession o f  recently stolen tractor, 
S .  v. Voncannon. 619. 

SUBCONTRACTOR 

Claim for money judgment against 
landowner,  Contractors, Inc ,  v .  
Forbes, 599. 

SUMMARY JUDGMENT 

Failure t o  re fer  t o  a f f i rmat ive  de- 
fense, Dickens w. Puryear, 437. 

Raising o f  af f irmative defense before 
responsive pleading filed, Dickens 
v. Puryear, 437. 

SUPPRESSION OF EVIDENCE 

Order o f  proof, S .  v. Temple, 1. 

TAKING INDECENT LIBERTIES 
WITH CHILD 

Instructions proper, S ,  v. Simpson,  
613. 

Sta tu te  not unconstitutional, S ,  v .  
Elam, 157. 

TENDER OFFER DISCLOSURE 
ACT 

Inapplicability t o  open market pur- 
chase o f  securities, Sheffield v .  
Consolidated Foods, 403. 

TIRE TRACKS 

Sufficiency o f  foundation, S .  v. Silhan, 
223. 

TRACTOR 

Larceny, possession o f  recently stolen 
property, S .  v. Voncannon, 619. 

TUITION 

Failure o f  child t o  attend school, tui-  
t ion  nonre fundable ,  Brenner  v .  
School House, Ltd., 207. 

Modification o f  contract by  promise o f  
refund,  Brenner v. School House, 
Ltd., 207. 

UNFAIR TRADE PRACTICES 

Good faith irrelevant, Marshall v. Mil- 
ler, 539. 

UNIFORM COMMERCIAL CODE 

Seasonable notice t o  seller of breach 
o f  warranty,  Maybank v. Kresge 
Co., 129. 

VAN IDENTIFICATION 

Procedure not unduly suggestive, S .  v. 
Silhan, 223. 

VENUE 

Denial o f  change because o f  publicity, 
S .  v.  Oliver, 28. 

VOLUNTARY DISMISSAL 

Time for reinstituting action, West v. 
Reddick, Inc., 201. 
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WARRANTIES I WITNESSES 

Seasonable notice to seller of breach, State's calling of witness subpoenaed 
Maybank v. Kresge Co., 129. by defendant, S .  v. Squire, 112. 

WILLS I WORKERS' COMPENSATION 

Fees awarded to counsel for surviving Future medical expenses, statute not 
spouse, In re Kirkman, 164; coun- retroactive, Peeler  v. Highway  
sel for caveators, In  re Ridge, 375. Comm., 183. 


