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LICENSED ATTORNEYS

I, FreD P. PagrkEeR III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named persons duly
passed the examinations of the Board of Law Examiners as of the 21st day of
March, 1986 and said persons have been issued certificates of this Board:

JAMES LAURENCE ALLARD, JR. ... ... ... ... . ....... ... Wilmington
JAMES PHILIP ALLEN ... ... .. ... i i Brooklyn, New York
JOHN WILLIAM BABCOCK . ...... .. . ... ... .. i, Redford, Michigan
ELIZABETH ANN BALS ... ... Raleigh
TERRY JOSEPH BARNHOLDT, JR. ... ... ... ... ... .. ............. Winston-Salem
WiLLiaAM THURMAN BATCHELOR IT ... ... ... ... ... ... ... ... Hampstead
FREDERICK S. BATTAGLIA, JR. ... ... . Durham
DOUGLAS ALEXANDER BEASLEY .. ... ... . ... ... . .. ... ... ... ..., Asheboro
MARGARET ANN BEHRINGER .. .. ...t Charlotte
STEPHEN R. BERNDT .. ... ... Sugar Grove
ANDREW ROY BICKWIT ... ... .. .. Durham
PauL LARRY BIGGS ... ... .. Greensboro
JupsoN HasSeELL BLoUunNT III ... .. ... . Greenville
RICHARD JOSEPH BROWNE ... ... ... ... . ... ... . Chapel Hill
PETER SAMUEL BRUNSTETTER . ... .ttt Winston-Salem
BRENDA J. BRYANT ... ... . Brandon, Florida
CRAIG INGRAM BRYANT . ... ... ... ... ... ... ......... Brookfield, Connecticut
JAMES GORDON CARPENTER .. . ...\ttt Raleigh
ROBERT RANEY CHAMBERS .. .. ... ...t Durham
GINA R. M. CLARK ... o Durham
ELISABETH PONDER CLARY ... ... .ttt Raleigh
CLAY ALLEN COLLIER ... . ...\ttt Fayetteville
MICHAEL COLLIER CONNELL . .\ttt ettt Raleigh
ROBERT LONNIE COOPER . ... . ...t Hope Mills
JOHN JAY COVOLO . ... Pittsboro
SARAH CANTRELL COWEN .. ... ... i Williamston
MARK SIMPSON CULLER .. ..ottt Winston-Salem
MiIcHAEL CHARLES D'AGATA ......... ... ... ... ....... .. South Boston, Virginia
MARGARET ELLEN DAVIS ... ... .. .. . ... i Murphy
WILLIAM LEE DAWKINS, JR. ... ... Raleigh
ALEXANDER DAWSON . ... e Belhaven
ROBERT EVANS DOZIER ... . ... . . i Rocky Mount
CHARLES MOORE DRAUGHN IIT ... ... ... .. . ... .. ... .. ... ... ... Raleigh
Davip L. W. EatoNn IIT ... .. .. Rutherfordton
ROBERTA LEE EDWARDS .. ... ... . Greenville
BELINDA JEWELL FOSTER ... ... ... . .. i Yanceyville
DoRIS CARTER GAMBLIN ... ... ... Winston-Salem
RAYMOND R. GATTI ... . . Whispering Pines
THOMAS MICHAEL GODLEY . ... ... ittt Charlotte
DIANE SMALL GRIFFIN ... .. e Boone
ROBERT GORDON GRUBB . ...\t Lexington
LYNN GALLOWAY GULLICK .. ... oottt Colfax
JANEE. GWINER ... ... . Laurel, Maryland
JouN Scorr HAMILTON II . ... ... ... Raleigh



LICENSED ATTORNEYS

BRADLEY LIVINGSTON HAMLIN ........ ... . i Asheville
DEBORAH PARKS HELMS ... ... . e Charlotte
R. DAVID HENDERSON . ..ottt et Morganton
MARCELIERS HEWETT ... ottt i e Supply
EARL THOMAS HOLDER .. ... ittt e Lenoir
RITA GAYNELL HUSSEY . ....... ... ... oo i Chapel Hill
BENNE COLE HUTSON . ...\ttt Dublin, Ohio
LUKE HYDE ... it e Raleigh
CARL GUSTAF IVARSSON, JR. .. oottt Dunn
JOHN COOPER JOHNSTON . .\ oot e e et e e e et ettt Jefferson
RUTH KEEN . oottt e e Windsor
CHRISTOPHER ANTON GABRIEL KREMER .. ..... ... .. ... Chapel Hill
JaMEs CHRISTIAN LAMB IV ... . Durham
DONALD C. LAMPE ... ... i e Greensboro
DONALD WAYNE LATON .. ... Raleigh
BETTY TENN LAWRENCE . . .\ttt t ittt e et Asheville
TERESA COIN LEE ... ... . e Fayetteville
ERIC DAVID LEVINE . ... e e Evanston, Illinois
MaRrcus BRUCE LILES III .. .. . Monroe
JOSEPH MICHAEL LISCHWE . ... . ... .o St. Louis, Missouri
THOMPSON MCCORD MAYES .. oo\ttt Huntersville
ROBERT GILMOUR MCIVER ... . ...... ... .. ... ... ... .. .. New Orleans, Louisiana
MITCHELL LYNN MCLEAN ... .. s Wilkesboro
MARTHA ANNE MOEBES . . ..ottt e s Greensboro
DEAN FRANKLIN MURPHY . ... oottt e e s Jamestown
JAMES GILMARTIN MURPHY . . ... ittt Winston-Salem
IRENE NORTON NEED ...\ttt e i Durham
GRANT BEECHER OSBORNE . .. .ottt ittt e e Charlotte
DIANE BROCK OSER ... o \vvtttt et et High Point
KATHERINE SUZANNE PARKER .. ..o\ttt et Ahoskie
RUSSELL ALFRED PATRICK ... .00\t tteiite e Raleigh
ALAN NEAL POST .. o High Point
JAMES CROWELL PROCTOR .. ... .. it Rocky Mount
ROBERT BLACKWELL RADER .. ... ... ... Morganton
BOBBIE NEWMAN REDDING .. ... 0ttt Elizabeth City
JULIANA RINEHART-COBB ... .ottt Clemmons
CAROLYN CROUCH ROPSHAW ... ..\ttt Stony Point
EDITH RICHARDS SALMONY ... ..o\ttt Chapel Hill
KIMBERLY S. SEMAN ... it Winston-Salem
JULIETTE GREEN SENGELMANN .. ...ttt Chapel Hill
KIERAN JOSEPH SHANAHAN ....... ... ...oiiiiiinno ., Stone Mountain, Georgia
WILLIAM TIMOTHY SHARPE . ..ottt et Graham
BARBARA A. SLOAN . oottt Greensboro
CAROLYN MULLENAX SMITH . ...\ttt Fayetteville
JERRY NEAL SMITH . ottt e e e e e Monroe
SPENCER AUBREY SMITH . - oot oottt ettt et e e Durham
TERESA DAWN SMITH . oo\ oottt ettt e e e Colfax
DONALD REDFORD SOULE . . oo vttt et e Wake Forest
JEFFREY DAVID STERNKLAR ... ottt Greensboro
REBECCA LYNNE STEVENS . . oottt Buies Creek



LICENSED ATTORNEYS

RoBerRT JOHN STIEHL III ... . ... . Kinston
FRANCIS EVANS SWAIN ... . Siler City
DURRYL D. TAYLOR . ... . e Marshall
DAVID SHELTON TEDDER ... ...\ttt e Whiteville
FRANKLIN ENNIS WELLS, JR. . ..ot e Benson
JOYCE WETHINGTON WHEELER . .. ...\t High Point
JAY KEVIN WHITE . ... e Mooresville
KATHERINE RUSSELL WHITE . ......... ... .. ... Raleigh
MARY ELLEN CHILDS WHITEMAN .. ...\ttt Winston-Salem
THOMAS FLETCHER WIGGINS ... ... it Winston-Salem
JAMES EDWARD WILES ... ...\t North Wilkesboro
HELEN PARIS WILEY ... ... Rocky Mount
MARY E. HOLLAND WILSON . ... i Eden
VAUGHAN SHARP WINBORNE, JR. ..............oii i Raleigh
JAY ALAN YOUNG .. ..o i Chattanooga, Tennessee

Given over my hand and Seal of the Board of Law Examiners this the 7th day
of April, 1986.

FRED P. PARKER III
Ezxecutive Secretary
Board of Law Examiners of
The State of North Carolina
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LICENSED ATTORNEYS

I, FReD P. PaRkEeR III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following individuals were admitted
to the practice of law in the State of North Carolina:

On April 10, 1986, the following individuals were admitted:

JOHN S.BURGIN .................... Raleigh, applied from the State of Kentucky
KENNETH WOOD ................... Hudson, Ohio, applied from the State of Ohio
JOHN ROBERT LONG ... ... ..... .. .. Durham, applied from the District of Columbia
STEPHEN D. LOWRY ...................... Raleigh, applied from the State of Ohio
MaRkK CuirrorD KURDYS . ... ... .. .. Charlotte, applied from the State of Michigan
CAROL A. SCHWAB . .............. ... Durham, applied from the State of Missouri
H. Lee Townsenp IIT .. ... .. Emporia, Virginia, applied from the State of Virginia

Given over my hand and Seal of the Board of Law Examiners this 25th day of
April, 1986.

FRED P. PARKER III
Executive Secretary
Board of Law Examiners of
The State of North Carolina
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LICENSED ATTORNEYS

I, FRep P. PARkER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following named persons duly
passed the examinations of the Board of Law Examiners as of the 11th day of
April, 1986, and said persons have been issued certificates of this Board:

BEVERLY GLENN BLOW ... ... ... . ... . Fort Myers, Florida
HELEN RICE BRADFORD . ... .ot Charlotte
NEIL CLARK DALTON ... ... ... Detroit, Michigan
MARY CATHERINE HIGGINS ... ... .. e Greenville
ELizaBeTH ELLEN HOYT ... ... ... . Beijing, China
MICHELLE CRABTREE JONES . . ... .t Charlotte
D. MITCHELL KING ... ... Brandon, Florida
DOROTHY RAINE LEE ... ... Chapel Hill
CLAUDIA FORT MANNING ..o\ttt e Pinehurst
LORI BRUCE MILLBERG . . .. oo\ttt e Wendell
PHYLLIS MARIE MOORE . .. ..o\t Roanoke Rapids
WILLIAM HUNTER MORGAN, JR. ... .ottt Sunbury
SONIA M. PAWLUC ... .o Jensen Beach, Florida
ERIC PETER TURNER . ..« oottt Greensboro
RICHARD JANNEY WASHBURNE . .. ..ottt ettt Durham

Given over my hand and Seal of the Board of Law Examiners this the 25th day
of April, 1986.

FrED P. Parker III
Executive Secretary
Board of Law Examiners of
The State of North Carolina
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LICENSED ATTORNEYS

I, FRep P. PARkER III, Executive Secretary of the Board of Law Examiners of
the State of North Carolina do certify that the following individuals were admitted
to the practice of law in the State of North Carolina:

On June 4, 1986, the following individuals were admitted:

MARK CLIFTON CRAMER .......... Charlotte, applied from the District of Columbia
WALTER S. FELDMAN .. .............. Charlotte, applied from the State of Illinois
MarsHa LyN WoLowic FLoyp ... ... Greensboro, applied from the States of Ohio
and Texas

WiLLIAM P. GRIFFIN IIT . ... ... .. Kure Beach, applied from the State of New York
2nd Department

ROBERT POWELL JOYCE ... ....... Chapel Hill, applied from the State of New York

1st Department
RicHARD W. STONE
Beckley, West Virginia, applied from the State of West Virginia

Given over my hand and Seal of the Board of Law Examiners this 10th day of
June, 1986.

FRED P. PARKER III
Executive Secretary
Board of Law Examiners of
The State of North Carolina
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CASES

ARGUED AND DETERMINED IN THE

SUPREME COURT

OF

NoORTH CAROLINA
AT

RALEIGH

STATE OF NORTH CAROLINA v. GEORGE R. KORNEGAY, JR.

No. 500PA84
(Filed 27 February 1985)

. Searches and Seizures § 2— search by a private party

When a private party has engaged in a search and has seized property or
information, the protections of the Fourth Amendment apply only if the
private party in light of all the circumstances of the case must be regarded as
having acted as an instrument or agent of the State.

. Searches and Seizures § 2— private search—subsequent involvement of
government agents

Once a private search has been completed, subsequent involvement of
government agents does not transform the original intrusion into a govern-
mental search, and mere acceptance by the government of materials obtained
in a private search is not a seizure so long as the materials are voluntarily
relinquished to the government.

. Searches and Seizures § 2— defendant’s business records — copies furnished to
State by secretary —no unreasonable search and seizure

In a prosecution of an attorney for embezzlement, false pretense and cor-
porate malfeasance, a secretary in defendant's law office was not acting as an
agent of the State when she handed over copies of defendant’s business and
personal records to the S.B.I. prior to the issuance of a search warrant,
and the copied records were thus not obtained through an unreasonable search
and seizure conducted by the State or its agents, where the trial court found
that the secretary acted entirely on her own and for the purpose of protecting
herself when she made the copies of defendant’s records and that she volun-
tarily turned these records over to the S.B.I. and the district attorney. The
mere fact that the secretary was given immunity from prosecution does not in-
dicate that she was coerced into giving copies of the records to the State
where there was no evidence that she was charged or would be charged with a
crime.
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4.

10.

Searches and Seizures § 22— probable cause for search warrant

When the facts as set forth in the supporting affidavit would lead a
reasonable man of prudence and discretion to believe that the offense charged
has been committed, there is probable cause sufficient to support the issuance
of a search warrant.

. Searches and Seizures § 23— affidavit for search warrant— probable cause to

believe crime committed

An affidavit was sufficient to establish probable cause to believe that a
search of the records of a law firm and defendant’s personal records would
reveal that defendant had fraudulently misappropriated corporate funds of the
law firm, embezzled trust account funds and obtained money from a client by
false pretense or embezzlement.

. Searches and Seizures § 31— search warrant—item to be seized —facts estab-

lishing probable cause in another portion of warrant

It was immaterial that statements charging a specific offense and facts
establishing probable cause were not included in the particular portion of an
affidavit attached to a search warrant designating a law firm’s savings account
passbook as an item to be seized where other portions of the affidavit
established probable cause to believe that the passbook would tend to show
that defendant had fraudulently converted or embezzled the interest on
$100,000 belonging to a client.

. Searches and Seizures § 31 — search warrant—description of items to be seized

Warrants which do not specify items to be searched for or persons to be
arrested and which are not supported by showings of probable cause that a
particular crime has been committed are general warrants banned by the
Fourth Amendment to the U. 8. Constitution and Art. I, § 20 of the N. C. Con-
stitution.

. Searches and Seizures § 31 — search warrant —description of items to be seized

A warrant describes items with sufficient particularity when it enables
the officer executing the warrant reasonably to ascertain and identify the
items to be seized. However, the degree to which a warrant must particularly
describe the items to be seized depends on the nature of the items, and a
description of property is sufficient when it is as specific as the circumstances
and nature of the activity that is under investigation permit.

. Searches and Seizures § 31— search warrant— description of items to be seized

—business records

When the State is aware that certain business records relating to a erime
exist but cannot give their precise titles or quantity, neither the Fourth
Amendment of the U. S. Constitution nor Art. I, § 20 of the N. C. Constitution
requires that the warrant enumerate each individual paper.

Searches and Seizures § 30 — search warrant—description of place and items—
attached applications as part of warrants

Although search warrants did not state specifically that the applications
were incorporated by reference, applications attached to the warrants were a
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part thereof where each warrant clearly stated that the location of the place to
be searched and the description of the items to be seized were set forth in the
application attached to it.

11. Searches and Seizures § 31 — search warrant —description of items to be seized
Description of items to be seized, including directions to seize all
checkbooks, cancelled checks, deposit slips, bank statements, trust account
receipts, check stubs, books and papers which would tend to show a fraudulent
intent or any elements of the crime of false pretense or embezzlement, was as
specific as the circumstances and nature of defendant attorney’'s activities per-
mitted and was sufficiently particular to meet the requirements of the Fourth
Amendment to the U. S. Constitution and Art. I, § 20 of the N. C. Constitu-
tion, where many of the crimes with which defendant was charged were ac-
complished by numerous transfers of monies between the trust account of a
law firm, the law firm's operating account, and defendant’s personal account,
and in many instances the State was only aware that funds had been diverted
from client trust accounts or had not been deposited in the firm's operating ac-
count.

12. Judges § 3; Searches and Seizures § 28— search warrants—issuance by
emergency judge —opening of court— presumption of regularity
Defendant failed to show that search warrants were invalid on the ground
that the emergency judge who signed them had not opened court at the time
he issued the warrants in chambers since defendant’s evidence that no one was
seen in the courtroom, no files were prepared to be sent to court by the clerk’s
office, the judge did not direct anyone to make notes of what transpired in
court, and all proceedings occurred in the judge's chambers was insufficient to
overcome the presumption of regularity of the acts of public officials and
testimony by the district attorney and the clerk of court tending to show that
the judge had opened court prior to issuing the search warrants.

13. Indictment and Warrant § 8.4-- pretrial election between offenses not required
Charges against defendant for embezzlement and for malfeasance of a cor-
porate agent constituted charges of separate and distinct offenses although the
same funds were involved in both cases, and the trial court did not err in
waiting until the close of all the evidence to require the State to make an elec-

tion between the two offenses. G.S. 14-90; G.S. 14-254.

14. Criminal Law § 26.5— double jeopardy --separate offenses — different elements
When a defendant is charged in the same trial with separate offenses and

each offense charged has an element different from any element of the other
charged offense, considerations of double jeopardy do not arise.

15. Criminal Law § 92.4— consolidation of charges against defendant
The trial court did not abuse its discretion in granting the State’s motion
to join a false pretense charge against defendant attorney with charges
against defendant for embezzlement of funds from his law firm and mal-
feasance of a corporate agent where the evidence showed that defendant’s act
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16.

17.

18.

19.

of obtaining $21,000 from a client by false pretense was part of his scheme to
embezzle funds from his law firm. G.S. 15A-926.

Corporations § 15.1; Embezzlement § 1.1 — malfeasance of corporate agent— at-
torney’s depositing of legal fees in own account

Defendant attorney’s act of depositing legal fees in his own account rather
than in the account of his law firm, a professional corporation, if done with the
intent to injure, defraud or deceive another, was a violation of the malfeasance
of corporate agents statute, G.S. 14-255(a), although defendant was the sole
shareholder of the corporation, and associates in the law firm were properly
permitted to testify that they had not authorized defendant to deposit legal
fees generated by the corporation in his own account.

Embezzlement § 4— indictment —ownership of embezzled property

An indictment alleging embezzlement or misappropriation of the property
of another is not limited to alleging ownership in the legal owner but may
allege ownership in anyone else who has a special property interest recognized
in law.

Embezzlement § 4— special property interest in embezzled funds—no fatal
variance between indictment and evidence

An incompetent's wife had a special property interest in funds which had
been recovered for the incompetent and deposited in a law firm’s trust account
so that there was no fatal variance between the evidence and an indictment
charging defendant attorney with embezzlement of funds belonging to the wife
“individually” where the evidence showed that the wife, as guardian ad litem
for the incompetent, endorsed checks from an insurance company and author-
ized their deposit in the trust account of defendant’s law firm; the wife had
been paying the incompetent’s bills and thus had a claim for reimbursement
from the trust account; the wife was a "person in loco parentis” as defined by
G.S. 35-1.7(20); and payments of the recovered funds were made at a time
when the wife was acting pursuant to a power of attorney from her husband
because of his incapacity. An allegation in the indictment that the funds
belonged to the wife “as guardian ad litem” was irrelevant and will be treated
as surplusage.

False Pretense § 3.1 — attorney obtaining money from client —sufficiency of
evidence to support conviction

The evidence would support inferences that defendant attorney’s mis-
representation to his client that a suit had been settled for $125,000 was
calculated and intended to deceive the client and that the amount of $104,000
had been in fact agreed to on or before 27 April 1982 as alleged in the indict-
ment so as to support defendant's conviction of obtaining $21,000 from his
client by false pretense where the evidence tended to show: defendant and the
attorney for the plaintiff in an action against defendant’s client had agreed to a
final settlement of $104,000 between 20 and 30 April 1982; on 27 April defend-
ant advised his client that the suit had been settled for $125,000, and the client
delivered to defendant that day a cashier's check made out to him for $125,000;
on 28 April defendant caused a check to be issued to the attorney for the other
party in an amount of $104,000 and delivered this check to the other attorney
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on 3 May; and $104,000 was the only figure ever agreed on by the attorneys to
settle the suit against defendant’s client.

20. Embezzlement § 5; Corporations § 15.1 — embezzlement from law firm —mal-
feasance of corporate agent —agreement by attorneys for sharing legal fees—
attorneys’ right to shares of corporate stock

In a prosecution of defendant attorney for embezzlement of funds of a pro-
fessional corporation and malfeasance of a corporate agent by misapplying
funds, evidence of an agreement that all legal fees generated by defendant and
his two associates would be property of the corporation and distributed pro
rata was relevant to show the revenue to which the corporation was entitled.
Furthermore, evidence that defendant’s two associates were entitled to shares
of the corporate stock was relevant to the determination of whether defendant
had acted with criminal intent to defraud the corporation and the two associ-
ates by his diversion of legal fees and embezzlement of trust account funds.

21. Embezzlement § 6.1; Corporations § 15.1 — embezzlement — malfeasance of cor-
porate agent—instruction on corrupt intent
In a prosecution for embezzlement and malfeasance of a corporate agent
by misapplying funds, the trial court’s instruction that the State must prove
that “defendant wilfully, fraudulently and dishonestly used the money for
some purpose other than that for which he received it” was adequate to inform
the jury that they must find that defendant acted with a corrupt intent when
he converted the monies in question, and the trial court did not err in refusing
to give defendant’s requested instruction on corrupt intent.

22. False Pretense § 2— attorney’s misrepresentation of case settlement— precise
date of settlement mere surplusage

In a prosecution of defendant attorney for obtaining $21,000 by false

pretense by telling a client that he had settled a case against her for $125,000

when the case had been settled for $104,000, it was only necessary for the

State to prove that defendant had settled the case on or before 27 April 1982,

the date on which defendant allegedly told the client the case had been settled

for $125,000, and an allegation in the indictment that the settlement was com-

pleted on 14 April 1982 was mere surplusage and did not have to be proven.

Justice VAUGHN did not participate in the consideration or decision of this
case.

APPEAL by defendant from Martin, J., at the 3 October 1983
Criminal Session of Superior Court, WAYNE County.

The grand jury of Wayne County returned a bill of indict-
ment charging defendant, a practicing attorney in Wayne County,
with twenty-nine separate counts in the nature of embezzlement
or false pretense. The trial court, however, submitted only three
counts to the jury: count XVII: Embezzlement of $14,500 on or
about 13 April 1982 of monies of a client, Carolyn Stallings (in-
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dividually and as guardian ad litem for John J. Stallings, incompe-
tent) [a violation of G.S. 14-90]; count XXII: Obtaining $21,000
from Mrs. Estelle Sutton on or about 29 April 1982 by means of a
false pretense [a violation of G.S. 14-100]; count XXV: Malfeasance
as a corporate officer by the embezzlement of $6,000 on 27 April
1982 of monies belonging to Kornegay, Rice and Edwards, P.A. [a
violation of G.S. 14-254).

The State offered evidence tending to show that in 1979 Mrs.
Estelle Sutton was involved in an automobile accident in Sampson
County in which she was seriously injured. Mr. Seals, the occu-
pant of the other car involved in the accident, died as a result of
injuries received in the collision. While she was still in the
hospital, Mrs. Sutton, a 72-year-old widow, sent for Mr. Kornegay
to talk to him about representing her in the criminal matters
pending against her in which she was charged with the death by
motor vehicle and failure to yield the right of way. After con-
sulting with Mrs. Sutton defendant Kornegay advised her that he
would charge her $3,500 for this appearance in criminal court and
at that time obtained an authorization from her to investigate her
financial condition. After making this investigation, he thereafter
told Mrs. Sutton that his fee would be $5,500. Mrs. Sutton attend-
ed the trial on the day that she was discharged from the hospital.
The court dismissed the charge of death by motor vehicle and a
satisfactory plea bargain on the charge of failure to yield the
right of way was arranged. On the day of the trial Mrs. Sutton
paid defendant his fee of $5,500.

During their trip home, Mr. Kornegay advised her that she
would probably be sued in a civil action. Several months later she
received the summons and complaint in the civil action and car-
ried them to Mr. Kornegay's office. At trial her insurance com-
pany, which had a liability of only $25,000, retained Mr. I. Edward
Johnson of Raleigh, North Carolina. Defendant Kornegay was re-
tained by Mrs. Sutton to represent her for liability in excess of
coverage. Mrs. Sutton did not attend the civil trial because of ill-
ness and was advised by defendant Kornegay that the jury had
returned a verdict against her in excess of $200,000 and that he
had given notice of appeal. At that point, Mrs. Sutton paid Mr.
Kornegay $10,000 for his representation in the civil action.
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After some months, Mr. Kornegay obtained a settlement in
the matter and he told Mrs. Sutton that the agreement was “to
pay the Seals’ estate $125,000.” He then instructed her to bring
him two checks: one in the amount of $125,000 in settlement of
the Seals suit and the other in the amount of $6,000 to finish pay-
ing his legal fee. On 27 April 1982 Mrs. Sutton delivered the
checks to a secretary in Mr. Kornegay's office. Several weeks
later she called Mr. Kornegay and asked for something to show
that the case was settled. She received a letter dated 1 June 1982
from Mr. Kornegay which in part read: “Pursuant to our tele-
phone conversation, I am writing you this letter to tell you that
your case has been settled. As you know, we paid $125,000 to
them in full settlement of this matter. As I told you, the judg-
ment against you was recorded in four counties which includes
Wayne, Duplin, Johnston and Sampson. It will take some time to
get this settled. You do not have anything to worry about.” At
her request, Mr. Kornegay wrote her a letter in which he stated:
“This is to advise you that you have paid my fees in full concern-
ing the wreck.” There was no specification as to the exact amount
of the legal fees nor as to how these fees were determined.

In October 1982 Mrs. Sutton was contacted by the S.B.I. and
at that time she learned that defendant Kornegay had retained
$21,000 from the $125,000 check which she had delivered to him
for settlement of the judgments against her in favor of the Seals
estate. She testified that she had never authorized defendant
Kornegay to take any money out of the $125,000 check for himself
or his law firm.

In January 1982 the law firm of Kornegay, Rice and Ed-
wards, P.A. opened an office in Kenansville, North Carolina
where Mrs. Diane Grubbs was employed as secretary, bookkeeper
and receptionist. That office kept two bank accounts in the Bank
of North Carolina, N.A., Kenansville. One account was a firm
trust account and the other was the firm’s operating account. The
first money received by Mrs. Grubbs was a $5,000 check from
State Farm Insurance Company payable to Carolyn Stallings, and
she thereafter received a $25,000 check payable to Carolyn Stall-
ings. Mrs. Stallings endorsed both checks and Mrs. Grubbs de-
posited them in the firm’s trust account in Kenansville. On 8
March 1982, upon Mr. Kornegay’s instructions, she wrote checks
on the firm's trust account as follows: Carolyn T. Stallings—
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$3,000.00; T. LaFontine Odom—expenses $469.48; Bernard I.
Scherer —attorney’s fee $3,000.00; T. LaFontine Odom —attorney’s
fee $4,200.00 and George R. Kornegay —attorney's fee $3,000.00.
Messrs. Odom and Scherer were attorneys of Charlotte, North
Carolina who had associated defendant Kornegay in the trial and
settlement of claims which grew out of a personal injury Mrs.
Stallings’ husband had suffered when struck by an automobile
operated by Bruce Blanton, Jr.

Several months later Mrs. Grubbs noted that Mr. Kornegay
had written a check in the amount of $14,525 to one Ray Amon
from the trust account which then contained only money belong-
ing to Carolyn Stallings. In October 1982 police officers came to
the office and obtained records from Mrs. Grubbs, including the
trust account cards. Several weeks thereafter defendant Kor-
negay gave her cash to put in the trust account and she thereaf-
ter prepared a check in the amount of $16,280.25 payable to
Attorney Odom of Charlotte, North Carolina. There was also
evidence that at about this time defendant had borrowed $50,000
from Mr. E. J. Pope, Jr. who received as security stock in the
Mount Olive Nursing Home.

The State also presented testimony through Mr. Joseph
Marion, an attorney who represented the Seals estate. He testi-
fied that on 5 May 1982 he received a check dated 28 April 1982
from defendant Kornegay in the amount of $104,000 in full settle-
ment of the claim against Mrs. Sutton. This settlement had been
reached “about the last week or ten days of April 1982.”

Ray Amon testified that he is a used car dealer in Mount
Olive and that he sold certain property to Mr. Kornegay for
$100,000. Amon stated that he received a down payment in the
amount of $16,000 which was written on the trust account of the
firm of Kornegay, Rice and Edwards, P.A. Mr. Kornegay paid him
the second installment of $14,000 by another check drawn on the
firm’s trust account. He testified that he knew nothing about Car-
olyn Stallings or her case and that he received no further pay-
ment from defendant Kornegay on the note.

Mrs. Elnora Whetsell, who was a secretary in the Mount
Olive office of the firm of Kornegay, Rice and Edwards, P.A,,
testified that she noticed some unusual transactions in the office
and in 1981 began copying records and taking them home. She
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told no one but her husband what she was doing. She stated that
“the reason I took those copies home with me was because he
[Kornegay] had been very dishonest and when something dishon-
est happened then I said well what kind of position can I even-
tually get in and I took the copies home strictly to protect
myself.” In 1982, after conferring with Judge Michael Bruce, At-
torney Edwards and Attorney Rice, she did copy additional pa-
pers but did so without the knowledge of any of these people or
of defendant Kornegay. After a search warrant was issued in Oc-
tober, she left the law firm. She testified that defendant Kor-
negay deposited $6,000 belonging to the firm into his personal
bank account. She also corroborated the testimony of the witness
Amon to the effect that Kornegay wrote checks on the trust fund
to Amon, and at that time there was no money in the trust fund
which belonged to Mr. Amon. Checks to Amon were down pay-
ments and subsequent payments on a debt against the Ramble-
wood Corporation in which defendant Kornegay owned stock.

The State offered other evidence from Attorney Rice in the
nature of corroboration.

Defendant offered no evidence.

The jury returned verdicts of guilty as charged on all three
counts. The trial judge pronounced judgment as follows: count
XVII—Embezzlement, the court sentenced defendant to imprison-
ment for eighteen months and recommended work release privi-
leges; count XXII—False Pretense, the court imposed a sentence
of imprisonment for a term of thirty months and recommended
work release upon condition that defendant make restitution to
Estelle Sutton in the amount of $21,000; count XXV — malfeasance
by a corporate officer, defendant was sentenced to thirty months
imprisonment to begin at the expiration of the sentences imposed
in count XVII and XXII. The execution of this sentence was
suspended and the defendant was placed on supervised probation
for a period of three years. The trial judge also disbarred defend-
ant from the practice of law and profession as an attorney in the
State of North Carolina. Defendant appealed to the North Caro-
lina Court of Appeals and we certified the case for discretionary
review ex mero motu prior to a determination by the Court of
Appeals pursuant to N.C.G.S. § 7TA-31(a) and Rule 15(e}(2).
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Rufus L. Edmisten, Attorney General by Donald W.
Stephens, Special Deputy Attorney General and Christopher P.
Brewer, Assistant Attorney General, for the State.

Hulse & Hulse, by Herbert B. Hulse and Duke & Brown, by
John E. Duke, for defendant-appellant.

BRANCH, Chief Justice.
L

Defendant assigns as error the court’s denial of his motion to
suppress the documentary evidence that agents of the State Bu-
reau of Investigation obtained from Elnora Whetsell prior to the
issuance of search warrants. Defendant contends that when Mrs.
Whetsell, without a warrant, handed over copies of his business
and personal records to the State that she was acting as an agent
of the State and thereby violated his right to be free from unrea-
sonable searches and seizures under the fourth and fourteenth
amendments to the United States Constitution. We hold that Mrs.
Whetsell was not acting as an agent of the State and that defend-
ant’s constitutional rights were not violated.

[1,2] When a private party has engaged in a search and has
seized property or information, the protections of the fourth
amendment apply only if the private party “in light of all the cir-
cumstances of the case, must be regarded as having acted as an
‘instrument’ or agent of the State.” Coolidge v. New Hampshire,
403 U.S. 443, 487 (1971). Once a private search has been com-
pleted, subsequent involvement of government agents does not
transform the original intrusion into a governmental search.
United States v. Sherwin, 539 F. 2d 1, 6 (9th Cir. 1976). Mere ac-
ceptance by the government of materials obtained in a private
search is not a seizure so long as the materials are voluntarily
relinquished to the government. Coolidge, 403 U.S. at 488-89;
United States v. Ziperstein, 601 F. 2d 281, 289 (Tth Cir. 1979),
cert. denied, 444 U.S. 1031 (1980); Skerwin, 539 F. 2d at 7-8. The
fact that private parties are subject to forces which encourage
them to aid law enforcement officials does not alone render their
actions involuntary. Sherwin, 539 F. 2d at 8.

[3] The trial court found as a fact that Mrs. Whetsell acted en-
tirely on her own and for the purpose of protecting herself when
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she made the copies of defendant’s records that were later turned
over to the S.B.I. This finding is supported by competent evi-
dence and is binding on appeal. State v. Chamberlain, 307 N.C.
130, 143, 297 S.E. 2d 540, 548 (1982). Defendant does not challenge
this finding, but argues that Mrs. Whetsell did not act voluntarily
when she turned the records over to the State because she had
intended to give the records to the State only if that was neces-
sary to protect herself from charges of wrongdoing. Defendant
further argues that the records were given in exchange for a
grant of immunity from prosecution by the district attorney
which made Mrs. Whetsell an instrument of the State. An ex-
amination of the facts shows that Mrs. Whetsell was not an agent
of the State and that her act of turning the copied records over to
the S.B.I. was wholly voluntary.

Mrs. Whetsell had expressed her concerns about defendant’s
conduct to his law partners, Robert Rice and John Edwards, on a
number of occasions. In the summer of 1982 she had twice at-
tempted to bring the matter to Judge Bruce’s attention. When
Judge Bruce called her on 21 September 1982 she did not hesitate
to inform him of the information she had and willingly attended a
meeting with him, Robert Rice and John Edwards on 26 Septem-
ber 1982. Mrs. Whetsell testified that Judge Bruce indicated that
he had a duty to report what he knew about defendant’s conduct
and that she as well as the others present at the meeting had
agreed. Following their meeting with the district attorney on 27
September 1982, defendant’s partners and Judge Bruce stopped
at Mrs. Whetsell’s house, informed her that a meeting with the
district attorney and S.B.I. agents had been scheduled for 28
September 1982 and told her to attend. It was at that time that
Mrs. Whetsell told them about the records she had copied. Mrs.
Whetsell also expressed to Judge Bruce and defendant’s partners
her fear that she might be held liable for the discrepancies in the
trust account records. At the start of the meeting of 28 Septem-
ber 1982 the district attorney granted Mrs. Whetsell immunity
from prosecution. She then turned the copied records over to the
district attorney. In the days before the search of the offices of
Kornegay and Rice, P.A. Mrs. Whetsell met with the S.B.I. agents
a number of times to interpret records for the agents and to in-
form them of where the originals were kept in defendant’s offices.
She also prepared a detailed handwritten statement.



12 IN THE SUPREME COURT [313

State v. Kornegay

These facts fully support the trial court’s finding that Mrs.
Whetsell was not coerced into giving her copies of defendant’s
records to the State. She volunteered information to John Ed-
wards and Robert Rice about irregularities and acquiesced in the
decision of Rice, Edwards and Judge Bruce to report their suspi-
cions to the authorities. Obviously this act made it probable that
her role as bookkeeper would be investigated. She had made the
copies to protect herself, and once suspicions had been raised
about the disposition of funds in the trust account, showing the
records to the district attorney and explaining them was simply a
logical extension of her original purpose in making the records.
There is no evidence that Mrs. Whetsell was coerced into meeting
with the district attorney or forced to turn over her records. The
mere fact that she was given immunity from prosecution does not
indicate coercion where there is no evidence that she was charged
or would be charged with a crime. Mrs. Whetsell may have hoped
that she would obtain a grant of immunity by cooperating with
the district attorney, but this alone does not render her actions
involuntary. See United States v. Sherwin, 539 F. 2d at 7, 8. The
copied records given by Mrs. Whetsell to the State were not ob-
tained through an unreasonable search and seizure conducted by
the State or its agents and were properly admitted into evidence.

We note that Mrs. Whetsell continued to make copies of
defendant’s records after her meeting with the district attorney
and the S.B.I. agents and later turned these copies over to the
State. As the State did not use these copied records at trial or
rely on them in its application for a search warrant, we do not
deem it necessary to rule on whether or not Mrs. Whetsell acted
as an agent of the State in procuring them.

Lastly, defendant contends that subsequent to her meeting
with the district attorney Mrs. Whetsell had the Kenansville
branch of the firm mail originals of check stubs to the Mount
Olive office so that they would be available for seizure by officers
executing the search warrant on 11 October 1982. Defendant
relies on the fact that the envelope in which the stubs were found
was postmarked 6 October 1982. However, Mrs. Whetsell testified
that she requested the check stubs solely for the purpose of
balancing her books and that the stubs, which were already in the
Mount Olive office, may have been placed in a different envelope
than they originally came in while she was balancing her books.
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In any case, the date on which the stubs were mailed to the
Mount Olive office is irrelevant. The Kenansville office was
searched at the same time as the Mount Olive office so that
discovery of the stubs was inevitable. See Nix v. Williams, ---
U.S. ---, 104 S.Ct. 2501, 2510-11 (1984).

II.

Defendant next assigns as error the trial court’s denial of his
motion to suppress evidence obtained through the execution of
search warrants issued to Wayne County and to Wayne and Dup-
lin Counties jointly on 11 October 1982. He argues that the war-
rants were not supported by showings of probable cause that any
particular crime had been committed. He also contends that the
warrants are fatally defective because they do not sufficiently
specify the property to be seized or the crimes to which the prop-
erty relates. After a careful review of the warrants and the
documents attached to them, we hold that the warrants are suffi-
ciently specific and that the applications for issuance of the war-
rants disclose probable cause to believe that the particular crimes
listed had been committed by defendant.

A.

[4] An affidavit is sufficient to establish probable cause if it
“supplies reasonable cause to believe that the proposed search for
evidence of the commission of the designated criminal offense will
reveal the presence upon the described premises of the objects
sought and that they will aid in apprehension or conviction of the
offender.” State v. Reddick, 291 N.C. 399, 406, 230 S.E. 2d 506,
511 (1976) (quoting State v. Vestal, 278 N.C. 561, 180 S.E. 2d 755
{1971), cert. denied, 414 U.S. 874 (1973)). When the facts as set
forth in the supporting affidavit would lead a reasonable man of
prudence and discretion to believe that the offense charged had
been committed, there is probable cause sufficient to support the
issuance of a search warrant. State v. Campbell, 282 N.C. 125,
129, 191 S.E. 2d 752, 755 (1972).

[5] The search warrants in question direct the seizure of various
records tending to show that money was obtained with a fraud-
ulent intent from the trust account of Kornegay, Rice and
Edwards, P.A. The records were also pertinent to show that de-
fendant had obtained money from Estelle Sutton by false pre-
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tense and had embezzled funds from Estelle Sutton, and, or Kor-
negay, Rice and Edwards, P.A. While defendant was not named in
the portion of the affidavit charging the offenses, other portions
of the affidavit make it clear that defendant is the one accused of
committing the offenses.

Defendant’s position that there was insufficient evidence in
the affidavit to show probable cause to believe that he had com-
mitted the offenses charged is untenable. The affidavit discloses
that Mrs. Whetsell, Robert Rice, Judge Bruce and John Edwards
had over a period of years, beginning in the fall of 1976, noticed
numerous instances of defendant’s improper handling of trust ac-
counts of clients and funds of the professional association. Their
examination of the firm’s books revealed that defendant had with-
drawn funds from trust accounts and from the firm’s operating ac-
count without authorization in order to pay his creditors and had
deposited fees generated by the firm into his personal account.
On several occasions Mrs. Whetsell recounted having written
checks drawn on Kornegay, Rice and Edwards, P.A. to defend-
ant’'s creditors. Mrs. Whetsell and John Edwards were both
aware that defendant, who had defended Estelle Sutton in a
wrongful death suit, had advised her that the suit had been set-
tled for $125,000 when in fact the settlement was for $104,000.
Both had seen an unsigned copy of a letter dated 1 June 1982
from George R. Kornegay, Jr. to Estelle Sutton stating that the
suit had been settled for $125,000. Mrs. Whetsell noted that
Estelle Sutton paid $125,000 to Kornegay, Rice and Edwards, P.A.
and that only $104,000 was paid to the estate of Roland H. Seals
while defendant transferred $21,000 from the firm’s trust account
to the firm's operating account. This appears to have been done
to make up a deficit of $21,500 in the operating account resulting
from earlier transactions of the defendant. Mrs. Whetsell also
stated that $6,000 paid to defendant by Estelle Sutton for legal
services was deposited in defendant’s personal account rather
than the firm's operating account. The payment by Mrs. Sutton of
$125,000 according to the terms of the letter and the fact that
defendant only paid out $104,000 while transferring $21,000 to the
firm’s operating account is sufficient to establish probable cause
to believe that defendant had informed Mrs. Sutton that the case
was being settled for $125,000 in order to obtain $21,000 by false
pretense. Mrs. Whetsell, Robert Rice, John Edwards, and to a
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lesser extent, Judge Bruce, all had access to documents concern-
ing defendant’s financial dealings. The information obtained from
each individual source tends to corroborate the others and when
added to Mrs. Whetsell's copies of defendant’s records is suffi-
cient to establish the basis of knowledge and the veracity of
Whetsell, Rice, Edwards and Bruce. See [llinois v. Gates, 462 U.S.
213, 103 S.Ct. 2317 (1983). Any reasonable and prudent person
faced with this evidence would have ample reason to conclude
that a search of the records of Kornegay and Rice, P.A. and
defendant’s personal records would reveal that defendant had
fraudulently misappropriated corporate funds, embezzled trust ac-
count funds and obtained money from Estelle Sutton by false pre-
tense or embezzlement.

[6] Defendant notes that the portion of the affidavit attached to
the warrant issued to Wayne County directing the seizure of the
law firm’s savings account passbook on the account maintained at
Southern Bank and Trust Company does not state how this item
relates to a criminal offense or how its seizure will aid in the ap-
prehension or conviction of anyone in connection with a criminal
offense. Therefore, defendant argues that the passbook was not
properly subject to seizure.

In making this argument defendant overlooks the statement
in the affidavit attached to the warrant that Mrs. Whetsell knew
that $100,000 had been taken from the trust account of Hope W.
Wiggins and deposited in the savings account maintained by Kor-
negay, Rice and Edwards, P.A. at the Southern Bank and Trust
Company in Mount Olive. The interest received on these funds for
a three month period was retained in the firm’s savings account.
Obviously, this passbook would tend to show that defendant had
fraudulently converted or embezzled the interest on the $100,000
from Hope W. Wiggins and so was properly subject to seizure. It
is immaterial that the statements charging a specific offense and
the facts establishing probable cause were not included in the
particular portion of the affidavit designating the passbook as an
item to be seized. The affidavit is to be considered as a whole in
determining whether a specific offense was charged and whether
probable cause has been shown to believe that seizure of the item
would aid in the conviction of the offender. It is the better prac-
tice in drafting an affidavit to be used as part of a warrant to list
together the crimes charged and the facts establishing probable
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cause. The affidavit and warrants before us nonetheless are suffi-
cient as written to meet the requirements of the law.

B.

[7-8] Warrants must “particularly describle] the place to be
searched, and the persons or things to be seized.” U.S. Const.
amend. IV. Warrants which do not specify items to be searched
for or persons to be arrested and which are not supported by
showings of probable cause that a particular crime has been com-
mitted are general warrants banned by the fourth amendment to
the United States Constitution and article I, section 20 of the
North Carolina Constitution. A warrant describes items with suf-
ficient particularity when it enables the officer executing the war-
rant reasonably to ascertain and identify the items to be seized.
United States v. Wuagneux, 683 F. 2d 1343 (11th Cir. 1982), cert.
denied, --- U.S. ---, 104 S.Ct. 69 {1983). However, the degree to
which a warrant must particularly describe the items to be seized
depends on the nature of the items. Id. at 1349. A description of
property is sufficient when it is as specific as the circumstances
and nature of the activity that is under investigation permit. Id.
“The complexity of an illegal scheme may not be used as a shield
to avoid detection when the State has demonstrated probable
cause to believe that a crime has been committed and probable
cause to believe that evidence of this crime is in the suspect’s
possession.” Andresen v. Maryland, 427 U.S. 463, 480 n. 10 (1976).
When complex white-collar crimes are under investigation it is
often necessary for the State to assemble a “paper puzzle” from a
mass of evidence. Id. In dealing with such a case the courts must
give due consideration to the difficulty faced by the State in par-
ticularly describing each item of evidence sought and its relation
to a specific crime. See Andresen, 427 U.S. 463; Wuagneux, 683 F.
2d 1343. In cases involving a complex scheme and numerous rec-
ords the investigators executing a search warrant will have to
exercise some discretion in separating innocuous material from in-
criminating evidence. State v. Louchheim, 36 N.C. App. 271, 279,
244 S.E. 2d 195, 201 (1978), aff'd, 296 N.C. 314, 250 S.E. 2d 630,
cert. denied, 444 U.S. 836 (1979). This is especially true when the
State is aware that certain business records relating to a crime
exist but cannot give their precise titles or quantity. See United
States v. Zanche, 541 F. Supp. 207, 209-10 (W.D.N.Y. 1982). In such
cases the fourth amendment does not require that the warrant
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enumerate each individual paper, id. at 210, and we do not inter-
pret article I, section 20 of the North Carolina Constitution to
require more particularity in warrants than does the fourth
amendment as applied to the states through the fourteenth
amendment.

[10] The affidavit of S.B.I. Agent Curtis L. Ellis is attached to
both search warrants. The only difference in the two copies of the
affidavit concern the identity of the place to be searched and the
items to be seized. The Wayne County warrant directs the sei-
zure of certain items from the offices of Kornegay and Rice, P.A.
while the warrant issued to Wayne and Duplin Counties jointly
concerns items located in the Kenansville office of the firm.
Defendant contends that the warrants are general warrants
because the search warrant forms issued by the superior court do
not themselves describe the place to be searched or property to
be seized but refer to the attached warrant applications. Defend-
ant argues that the applications are not part of the warrants
because the warrants do not state that the applications are incor-
porated by reference. This argument is without merit. Each war-
rant clearly states that the location of the place to be searched
and the descriptions of the items to be seized are set forth in the
application attached to it. It is not necessary that the warrants
use the magic words “incorporated by reference” in order to
make the attached application a part of the warrants. The clear
import of the language used in the warrants is that the attached
applications are part of the warrants. Search warrants are pre-
sumed to be regular when irregularity does not appear on the
face of the record. State v. Spillars, 280 N.C. 341, 350, 185 S.E. 2d
881, 887 (1972). Defendant has offered no evidence to show that
the applications were not in fact attached to the warrants and
therefore has not rebutted the presumption of the warrants’ regu-
larity. Id.

[11] Defendant next asserts that when the search warrant ap-
plications are viewed as part of the warrants, the warrants still
fail to describe particularly the property to be seized and in effect
authorize the State to seize any type of record which may prove
helpful. After examining the warrants and supporting affidavits,
we hold that the warrants are sufficiently particular to meet the
requirements of the fourth amendment and article I, section 20 of
the North Carolina Constitution.
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It is true that in several places the warrants direct the
seizure of all checkbooks, cancelled checks, deposit slips, bank
statements, trust account receipts, check stubs, books and papers,
ete. which would tend to show a fraudulent intent or any ele-
ments of the crime of false pretense or embezzlement. In this case
we hold that the description by the State of the items to be
seized was as specific as the circumstances and nature of defend-
ant’s activities permitted. United States v. Wuagneux, 683 F. 2d
1343, 1349,

In the course of his law practice, defendant handled money
for many clients and generated voluminous records. Many of the
crimes with which defendant was charged were accomplished by
numerous transfers of monies between the trust account of Kor-
negay, Rice and Edwards, P.A., defendant’s personal account and
the operating account of the professional association. Defendant’s
act of defrauding Kornegay, Rice and Edwards, P.A. was ac-
complished by his deposit of legal fees generated by the firm into
his own account. In many instances the State was only aware that
funds had been diverted from client trust accounts or had not
been deposited in the firm’s operating account. While the record
is silent on this point we think it unlikely that Mrs. Whetsell,
defendant’s bookkeeper, had a photographic memory and, it is
clear that she did not copy every document in defendant’s ac-
counting records. That being the case, it is unreasonable to
believe that she, Judge Bruce, Robert Rice, or John Edwards
could particularly identify every document or writing which
would tend to show defendant’s guilt. It is too much to expect the
State to have fully charted defendant’s tortuous trail of financial
misdealings until his records had been secured for inspection.
Otherwise, defendant would be able to shield himself behind the
complexity of his schemes. See Andresen v. Maryland, 427 U.S.
463. The warrants and applications show the rough outline of de-
fendant’s activities which is all that can be reasonably expected
from the State in a case of this nature. The fourth amendment
and article I, section 20 of the North Carolina Constitution re-
quire no more.

C.

Defendant contends that even if the warrants are technically
correct they were improperly issued for other reasons.



N.C] IN THE SUPREME COURT 19

State v. Kornegay

First, defendant argues that certain copied records attached
to the search warrant applications were obtained in violation of
defendant’s right to be free from unreasonable searches and sei-
zures, rendering the evidence seized by execution of the search
warrants inadmissible as being fruit of the poisonous tree. In-
asmuch as we have already held that the records copied by Mrs.
Whetsell were not obtained through an unreasonable search and
seizure by the State or its agents defendant's argument is with-
out merit.

[12] Second, defendant argues that the trial court erred in deny-
ing his motion to quash the search warrants on the ground that
Emergency Judge Fountain had no authority to issue them. De-
fendant does not dispute the trial court’s finding of fact that
Judge Fountain had been duly assigned, pursuant to N.C.G.S.
§ TA-46, to hold a special session of the Superior Court of Wayne
County on 11 October 1982.

An emergency judge duly assigned to hold the courts of a
county or judicial district has the same powers in the district
in open court and in chambers as the resident judge or any
judge regularly assigned to hold the courts of the district
would have, but his jurisdiction in chambers extends only un-
til the session is adjourned or the session expires by opera-
tion of law, whichever is later.

N.C. Gen. Stat. § TA-48 (1981). Defendant attacks Judge
Fountain’s authority to issue the warrants on the basis that the
session of court had not begun because Judge Fountain had not
opened court at the time he issued the warrants in chambers.

There is a presumption of regularity accorded the official
acts of public officers. State v. Watts, 289 N.C. 445, 449, 222 S.E.
2d 389, 391 (1976). An appellate court will not assume error when
none appears in the record on appeal, State v. Phifer, 290 N.C.
203, 212, 225 S.E. 2d 786, 792 (1976), cert. denied, 429 U.S. 1123
(1977), and the burden is on appellant to show error, In re Moore,
306 N.C. 394, 408, 293 S.E. 2d 127, 132 (1982).

At trial the State produced evidence tending to show that
Judge Fountain had opened court prior to issuing the search war-
rants. District Attorney Donald Jacobs testified that Judge Foun-
tain came by his office on 11 October 1982, and stated that he was
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going upstairs to open the court. The Clerk of Superior Court for
Wayne County testified that it was his impression that Judge
Fountain had opened the court. Against the presumption of regu-
larity and this evidence, defendant only offered evidence to the
effect that no one was seen in the courtroom, no files were
prepared to be sent to court by the clerk’s office, Judge Fountain
did not direct anyone to make notes of what transpired in court,
and all proceedings occurred in Judge Fountain’s chambers. De-
fendant produced no witnesses who could affirmatively state that
Judge Fountain did not open court. This evidence is clearly insuf-
ficient to rebut the presumption of regularity and show that
Judge Fountain did not open the session of court before issuing
the warrants. Defendant’s hypertechnical argument that Judge
Fountain did not have the power to issue the warrants is without
merit.

Lastly, in a related matter, defendant contends that the trial
court erred in failing to suppress evidence obtained through use
of orders for examination of records of Kornegay and Rice, P.A.
directed to the Bank of North Carolina, N.A., Kenansville, North
Carolina and Southern Bank & Trust Company, Inc., Mount Olive,
North Carolina. Defendant concedes that the court had the au-
thority to issue such orders under the rule of In Re Superior
Court Order, 70 N.C. App. 63, 318 S.E. 2d 843 (1983), disc. rew.
allowed, 312 N.C. 622, 323 S.E. 2d 926 (1984). Defendant’s sole
argument is that the orders were obtained through exploitation of
prior unlawful searches and seizures so that any evidence ob-
tained through them is fruit of the poisonous tree. Since we have
already held that the State did not engage in any unlawful
searches and seizures, defendant’s argument is without merit.

III.

[13] Count XVII of the indictment charges defendant with the
embezzlement of $14,525 from Kornegay, Rice and Edwards, P.A.,
John J. Stallings and Carolyn Stallings individually and as guard-
ian ad litem for John J. Stallings, and count XXI charges him
with the embezzlement of $6,000 from Kornegay, Rice and Ed-
wards, P.A. Counts VIII and XXV charge defendant with malfea-
sance of a corporate agent by misapplying funds by embezzling
the funds previously mentioned. Defendant contends that the trial
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court erred in denying his pretrial motion to require the State to
elect between the counts of embezzlement and malfeasance of a
corporate agent. Defendant argues that allowing the State to
duplicate charges prejudiced him by leading the jury to believe
that he had committed two separate and distinct offenses. After
examining the statutes we hold that two separate and distinct of-
fenses were charged in each case and that the trial court did not
err in waiting until the close of all the evidence to require the
State to make an election between the offenses of embezzlement
and malfeasance of a corporate agent.

In order for the State to prove that a defendant has embez-
zled money in violation of N.C.G.S. § 14-90 it must establish three
distinct elements:

(1) that the defendant, being more than sixteen years of age,
acted as an agent or fiduciary for his principal, (2) that he
received money or valuable property of his principal in the
course of his employment and by virtue of his fiduciary rela-
tionship, and (3) that he fraudulently or knowingly and will-
fully misapplied or converted to his own use such money or
valuable property of his principal which he had received in
his fiduciary capacity.

State v. Pate, 40 N.C. App. 580, 583, 253 S.E. 2d 266, 269, cert.
denied, 297 N.C. 616, 257 S.E. 2d 222 (1979). The offense of mal-
feasance of a corporate agent is more complex and is defined as
follows:

(a) If any president, director, cashier, teller, clerk or
agent of any corporation shall embezzle, abstract or willfully
misapply any of the moneys, funds or credits of the corpora-
tion, or shall, without authority from the directors, issue or
put forth any certificate of deposit, draw any order or bill of
exchange, make any acceptance, assign any note, bond, draft,
bill of exchange, mortgage, judgment or decree, or make any
false entry in any book, report or statement of the corpora-
tion with the intent in either case to injure or defraud or to
deceive any person, or if any person shall aid and abet in the
doing of any of these things, he shall be punished as a Class
G felon.
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(b) For purposes of this section, “person” means a nat-
ural person, association, consortium, corporation, body politic,
partnership, or other group, entity, or organization.

N.C. Gen. Stat. § 14-254 (1981).

The differences in the elements of these two offenses are
significant: (1) A defendant charged with embezzlement must have
received the property he embezzled in the course of his employ-
ment and by virtue of his fiduciary relationship with his principal.
Under N.C.G.S. § 14-254 it is sufficient to show that a defendant
as an agent or officer of a corporation abstracted or misapplied
corporate funds. It need not be shown that he received such funds
in the course of his employment. (2) A defendant charged with em-
bezzlement must have intended to defraud his principal. By con-
trast, a defendant violates N.C.G.S. § 14-254 if he does any of the
acts prohibited by the statute with an intent to defraud or de-
ceive any person., (8) A defendant charged with embezzlement
need not be an agent or fiduciary of a corporation. N.C.G.S.
§ 14-254 applies only to agents and officers of a corporation. (4)
To be guilty of embezzlement a defendant must be sixteen or
more years of age. There is no such age restriction in N.C.G.S.
§ 14-254. While not comprehensive, this list shows that the of-
fenses in question are separate and distinect because each offense
contains at least one element not found in the other. See general
ly, State v. Brady, 299 N.C. 547, 563, 264 S.E. 2d 66, 75 (1980);
State v. Weaver, 306 N.C. 629, 295 S.E. 2d 375 (1982).

When two separate and distinct offenses happen to arise out
of the same course of conduct a defendant may be charged with
more than one offense. State v. Ward, 301 N.C. 469, 476, 272 S.E.
2d 84, 88 (1980). In such cases it is proper for the trial court to
defer its decision on the necessity for an election until evidence
has been introduced. /d.; State v. Summrell, 282 N.C. 157, 173, 192
S.E. 2d 569, 579 (1972). Defendant’s reliance on State v. Griffin,
239 N.C. 41, 79 S.E. 2d 230 (1953) is misplaced. That case held that
the trial court should have granted defendant’s pretrial motion to
require the State to elect between a charge of larceny and a
charge of embezzlement. The Court reasoned that both charges
were based on the same act, and as a matter of law defendant
could not be guilty of both by the same act, the definitions of the
two crimes being mutually exclusive. Griffin, 239 N.C. at 45, 79
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S.E. 2d at 233. On the other hand, it is possible for a defendant to
be guilty of both embezzlement and malfeasance of a corporate
agent by the same act. For that reason the rule of Griffin does
not apply to this case, and the decision to defer ruling on defend-
ant’s motion until the close of all the evidence was within the
sound discretion of the trial judge. For the same reason it was
not error for the trial court in making its opening comments to
the jury to inform them that defendant was charged with two
counts of malfeasance of a corporate agent in addition to two
counts of embezzlement.

[14) Before the case went to the jury the trial court required the
State to elect between counts XVII and XVIII and between
counts XXI and XXV. The State elected to proceed on counts
XVII and XXV and the trial court then dismissed counts XVIII
and XXI. At that point defendant moved to dismiss counts XVII
and XXV on the grounds of double jeopardy. When a defendant
is charged in the same trial with separate offenses and each of-
fense charged has an element different from any element of the
other charged offense, considerations of double jeopardy do not
arise. Brady, 299 N.C. at 563, 264 S.E. 2d at 75. The trial court
properly denied defendant’s motion to dismiss counts XVII and
XXV and to declare a mistrial.

Iv.

[15] Prior to trial the trial court granted the State’s motion to
join the false pretense offense with the offenses of embezzlement
and malfeasance of a corporate agent. Defendant assigns as error
the granting of the State’s motion and the denial of his motion to
sever the false pretense offense.

“Two or more offenses may be joined in one pleading or for
trial when the offenses, . . . are based on the same act or transac-
tion or on a series of acts or transactions connected together or
constituting parts of a single plan or scheme.” N.C. Gen. Stat.
§ 15A-926 (1983). The nature of the offense is a factor that may
properly be considered in determining whether the acts or trans-
actions on which the offenses are based were part of a single plan
or scheme. State v. Effler, 309 N.C. 742, 751-52, 309 S.E. 2d 203,
209 (1983). “Motions to join for trial offenses which have the
necessary transactional connection under G.S. 15A-926 are ad-
dressed to the discretion of the trial court and, absent a showing
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of abuse of discretion, its ruling will not be disturbed on appeal.”
State v. Avery, 302 N.C. 517, 524, 276 S.E. 2d 699, 704 (1981).

After examining the circumstances surrounding the three of-
fenses we conclude that the trial judge did not abuse his dis-
cretion in joining the offenses for trial. The common thread
connecting the crimes is defendant’s shortage of ready cash in
April of 1982. An installment payment was due on the property
defendant had purchased from Ray Amon, and on or about the
thirteenth of April defendant removed $14,525 of the money cred-
ited to Carolyn Stallings from the trust account of Kornegay, Rice
and Edwards, P.A. in Kenansville to pay Mr. Amon. Apparently
in need of a fresh infusion of cash, defendant deposited the $6,000
check Estelle Sutton had sent to Kornegay, Rice and Edwards,
P.A. as payment for legal services rendered by the firm into his
own account. Since defendant had previously deposited checks
from Mrs. Sutton into his personal account which were intended
to cover legal fees in the amounts of $5,500 and $10,000 respec-
tively, the firm’s operating account was short $21,500. According
to Elnora Whetsell the firm at that point had insufficient funds to
satisfy its salary and operating expenses in April. At that time,
27 April or 28 April 1982, defendant transferred the $21,000 re-
maining from the $125,000 Mrs. Sutton had paid him to settle her
lawsuit into the general operating account of Kornegay, Rice and
Edwards, P.A. The relationship between these transactions in-
dicates that defendant’s act of obtaining $21,000 from Estelle
Sutton by false pretense was part and parcel of his scheme to
embezzle funds from his law firm. This evidence is more than suf-
ficient to support joinder of the offenses. Defendant’s assignment
of error is overruled.

V.

[16] Defendant argues that the admission of testimony by John
Edwards and Robert Rice that they had not authorized him to de-
posit legal fees generated by the corporation in his own account
was error. Defendant contends that as sole shareholder of the cor-
poration he had the right to dispose of assets of the corporation
without the consent of Edwards and Rice who were only employ-
ees. He further argues that the trial court erred in allowing John
Edwards to testify that he had not authorized defendant to
deposit a check dated 10 December 1978 for $5,500 into defend-
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ant’s personal account and drawn on Estelle Sutton’s account on
the basis that that check was not the subject of any charge for
which defendant was brought to trial. We find these arguments
unpersuasive.

If any president, director, cashier, teller, clerk or agent
of any corporation shall embezzle, abstract or willfully misap-
ply any of the moneys, funds or credits of the corporation, or
shall, without authority from the directors, issue or put forth
any certificate of deposit, draw any order or bill of exchange,
make any acceptance, assign any note, bond, draft, bill of ex-
change, mortgage, judgment or decree, or make any false en-
try in any book, report or statement of the corporation with
the intent in either case to injure or defraud or to deceive
any person, or if any person shall aid and abet in the doing of
any of these things, he shall be punished as a Class G felon.

N.C. Gen. Stat. § 14-254(a) (1981) (emphasis added). Defendant’s
act of depositing $6,000 in legal fees in his own account rather
than that of Kornegay, Rice and Edwards, P.A. is a clear violation
of the statute. Defendant was a corporate officer who embezzled
funds rightfully belonging to the corporation with the intent to
deceive and defraud his associates, John Edwards and Robert
Rice. Defendant, John Edwards and Robert Rice had agreed that
all legal fees generated by them were property of the corporation
and would be distributed on a pro rata basis. Defendant obviously
intended to deceive them when he concealed the existence of le-
gal fees due to the corporation. The fact that defendant owned all
the stock of the corporation is irrelevant. “So long as the corpora-
tion is an entity and owns the money, and that money is withheld

or taken and used for non-corporate purposes, . .. there is no
escape from the conclusion that there has been a wrongful and in-
tentional misapplication of corporate funds. . . . State v. Stites, 5

Utah 2d 101, 104, 297 P. 2d 227, 229 (1956) (defendant owned all
but four shares of the corporation’s stock). Having organized a
corporation and conducted his business through it in order to ob-
tain the benefits and protections of the corporate form defendant
may not now ignore the corporate entity and treat corporate
funds as his own. State v. Harris, 147 Conn. 589, 595, 164 A. 2d
399, 402 (1960). If the stockholders may legally convert all of a
corporation’s assets to their own use those dealing with the cor-
poration on the faith of its property might be irretrievably in-
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jured. Taylor v. Commonwealth, 119 Ky. 731, 747, 75 S.W. 244,
249 (1903) (all stockholders concurred in the misappropriation of
corporate funds). The truth of this observation is borne out in the
case at bar by the fact that at one point defendant’s act of ap-
propriating legal fees generated by the corporation left the cor-
poration with insufficient funds to meet its obligations. Only a
timely infusion of money obtained from Estelle Sutton by false
pretense covered this deficit. Section 14-254(a) of the North
Carolina General Statutes makes no exception for corporate
agents or officers who own the entire stock of a corporation, and
such persons violate the statute if they embezzle or misapply cor-
porate funds with the intent to injure, defraud, or deceive an-
other.

We next turn to defendant’s argument that the trial court
improperly admitted testimony of John Edwards concerning a 10
December 1978 check for legal services deposited by defendant
into defendant’s own account. It is true that the check was not
the subject of any charge against defendant and defendant’s ap-
propriation of it is too remote in time from the crimes charged to
be admissible as evidence of motive, opportunity, intent, prepara-
tion, plan, ete. See N.C. R. Evid. 404(b); State v. McClain, 240 N.C.
171, 81 S.E. 2d 364 (1954). In light of the fact that John Edwards
and Robert Rice gave identical testimony concerning other checks
that were properly admitted into evidence, we hold that admis-
sion of the testimony concerning the 10 December 1978 check was
harmless error.

VI

Defendant moved pursuant to N.C.G.S. § 15A-1227 to dismiss
count XVII of the indictment charging him with the embezzle-
ment of $14,500 “belonging to Kornegay, Rice and Edwards, P.A.
and Carolyn Stallings, individually and as guardian ad litem for
John J. Stallings, and John J. Stallings, incompetent,” on the
basis that there is a fatal variance between the allegations
charged in the indictment and the evidence offered by the State.
Defendant points out that William Sturges, a member of the Char-
lotte law firm representing Mrs. Stallings, testified that Mrs.
Stallings was not a fiduciary or general guardian of John J. Stall-
ings and that defendant as local counsel negotiated the $30,000
settlement of her case with State Farm Insurance Company and
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deposited the funds in the trust account of Kornegay, Rice and
Edwards, P.A. Defendant argues that this evidence demonstrates
that he did not appropriate any funds belonging to Carolyn Stall-
ings, either individually or as guardian ad litem of John J. Stall-
ings. Defendant is apparently relying on the rule that a guardian
ad litem has no authority to receive money for a litigant or ad-
minister his property. Hagins v. Redevelopment Comm., 275 N.C.
90, 101, 165 S.E. 2d 490, 497 (1969). While defendant’s recital of
the facts is correct, his application of the law to the facts is
flawed.

[17,18] In an indictment for larceny the State is not limited to
alleging ownership in the legal owner but may allege ownership
in anyone else who has a special property interest recognized in
law. State v. Greene, 289 N.C. 578, 584, 223 S.E. 2d 365, 369
(1976). The same rule may properly be applied to indictments
alleging embezzlement or misappropriation of the property of
another. In this case Carolyn Stallings, as guardian ad litem,
received money for John J. Stallings, incompetent, endorsed the
checks from State Farm Insurance Company, and authorized their
deposit in the trust account of Kornegay, Rice and Edwards, P.A.
Mrs. Stallings had been paying her husband’s bills, which would
give her a claim for reimbursement from the funds deposited in
the trust account, and was a “person in loco parentis” as defined
by N.C.G.S. § 35-1.7(20). Also, the funds in question were paid by
State Farm Insurance Company, the insurer of the Strickland au-
tomobile, pursuant to the medical payment and uninsured motor-
ist's provision of the policy. These payments were made at a time
when Mrs. Stallings was acting pursuant to a power of attorney
from her husband because of his incapacity. These facts are suffi-
cient to create in Carolyn Stallings a special property interest in
the $30,000 deposited in the trust account of Kornegay, Rice and
Edwards, P.A. The fact that Mrs. Stallings had no interest in the
property as guardian ad litem is irrelevant since that allegation in
the indictment did not go to prove an essential element of the
crime. “Allegations beyond the essential elements of the crime
sought to be charged are irrelevant and may be treated as sur-
plusage.” State v. Taylor, 280 N.C. 273, 276, 185 S.E. 2d 677, 680
(1972). The allegation in the bill of indictment that Mrs. Stallings
was an owner of the $30,000 was supported by the evidence.
There was no fatal variance between the allegation and proof, and
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the trial court properly denied defendant’s motion to dismiss
count XVII.

Defendant also argues in regard to count XXII that there is a
fatal variance between the indictment and the evidence and that
the trial court incorrectly stated the charge set out in the indict-
ment in its instructions to the jury. Defendant’s argument that
the trial eourt’s charge to the jury incorrectly characterizes the
charge of obtaining money by false pretense is without basis. The
instructions merely paraphrase the language of the indictment
and are sufficient to define the offense.

[19] Count XXII of the indictment alleges that the offense of ob-
taining $21,000 by false pretense took place on or about 27 or 28
April 1982, Defendant contends that the State’s proof varies fatal-
ly from the indictment because the State has failed to prove when
defendant settled the Seals suit with the attorneys for the Seals
estate.

In order to prove that defendant obtained the $21,000 from
Estelle Sutton by false pretense the State must prove that on 27
April 1982 when defendant represented to Mrs. Sutton that the
Seals suit had been settled for $125,000 that this representation
was false, that it was calculated and intended to deceive, that
Mrs. Sutton was deceived, and that defendant thereby obtained
$21,000 from Estelle Sutton. See State v. Cronin, 299 N.C. 229,
262 S.E. 2d 277 (1980). It is undisputed that this representation
was false, that Mrs. Sutton was deceived by it and that defendant
thereby obtained $21,000 from Estelle Sutton. The sole question
is whether defendant’s statement that the suit had been settled
for $125,000 was calculated and intended to deceive Mrs. Sutton.
An examination of the evidence demonstrates that it was.

Defendant and Joseph Marion, attorney for the Seals estate,
agreed to the final settlement of $104,000 between 20 and 30
April 1982. On 27 April 1982 defendant advised Mrs. Sutton that
the Seals suit had been settled for $125,000, and she delivered to
him that day a cashier’s check made out to him in the amount of
$125,000. On 28 April 1982 defendant caused a check to be issued
to Joseph Marion, the attorney for the Seals estate, in the amount
of $104,000. Defendant delivered this check to Mr. Marion on 3
May 1982 who accepted it in settlement of the case. All the evi-
dence indicates that $104,000 was the only figure ever agreed on
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by the parties to settle the Seals suit. Based on this evidence the
jury could reasonably infer that the amount of $104,000 had in
fact been agreed to on or before 27 April 1982 and that defend-
ant’s misrepresentation as to the amount of the settlement had
been calculated and intended to deceive Mrs. Sutton. The trial
court properly denied defendant’s motion to dismiss count XXII
of the indictment.

Lastly, defendant contends that the trial court erred in deny-
ing his motion to dismiss count XXV of the indictment charging
him with malfeasance of a corporate agent in violation of N.C.G.S.
§ 14-254(a) because there is a fatal variance between the indict-
ment and the proof. It is defendant’s position that he did not take
any monies of Kornegay, Rice and Edwards, P.A. without the con-
sent of the corporation because he is the sole stockholder and
officer of the corporation. We have already held that a person
owning all the stock of a corporation violates the law by diverting
funds from the corporation in order to injure or deceive any per-
son and we need not consider this issue again. Pursuant to the
oral agreement of defendant, Robert Rice, and John Edwards, all
legal fees generated by them were the property of the corpora-
tion, and defendant could not treat them as his own. This assign-
ment of error is overruled.

VIL

We next consider defendant’s argument that the trial court
erred in denying his request for certain instructions in regard to
the charges of embezzlement, malfeasance of a corporate agent
through misapplying funds, and obtaining money by false pre-
tense. We have reviewed the instructions given by the trial court
as well as defendant’s proposed instructions and hold that the
trial court did not err in denying defendant’s request for instruc-
tions.

[20] At trial defendant requested the court to instruct the jury
that it was to disregard any evidence concerning a fee arrange-
ment between John Edwards, Robert Rice and defendant and any
evidence that Edwards or Rice were entitled to shares of stock in
the corporation in evaluating the counts of embezzlement and
malfeasance of a corporate agent. Defendant contends that this
evidence would only be relevant to a charge of appropriation of
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partnership funds by a partner to personal use in violation of
N.C.G.S. § 14-97. We disagree.

Evidence of the agreement that all legal fees generated by
defendant, Edwards and Rice would be property of the corpora-
tion to be distributed pro rata was necessary to show what reve-
nue the corporation was entitled to. In order for defendant to be
guilty of misappropriating legal fees it was necessary to prove
that the corporation was entitled to legal fees generated by the
members of the firm. Likewise, it was proper for the jury to con-
sider the evidence that Rice and Edwards were entitled to shares
of the corporate stock because it was relevant to the determina-
tion of whether defendant had acted with criminal intent to de-
fraud the corporation and Edwards and Rice by the diversion of
legal fees and the embezzlement of trust account funds.

[21] Defendant also argues that the trial court erred in failing to
instruct the jury that

[t]he conversion of funds by a person who has been entrusted
with them becomes criminal as an embezzlement only by rea-
son of his corrupt intent, and it is as necessary for the State
to establish the intent as a fact independent of the conver-
sion as it is to prove the bad intent in a prosecution for
larceny as a fact apart from the taking.

This proposed charge is taken from the case of State v. Cohoon,
206 N.C. 388, 393, 174 S.E. 91, 93 (1934), and is a correct state-
ment of the law. However, Cohoon does not indicate that this in-
struction is mandatory in cases where defendant is charged with
embezzlement or offenses based on an embezzlement. In instruct-
ing on the charges of embezzlement of funds and malfeasance of a
corporate agent by misapplying funds the trial judge instructed
the jury that the State must prove that ‘“defendant wilfully,
fraudulently and dishonestly used the money for some purpose
other than that for which he received it.” This instruction is con-
sistent with the definition of embezzlement set forth in N.C.P.IL.
—Crim, 218.10 and is adequate to inform the jury that they must
find that defendant acted with a corrupt intent when he con-
verted the monies in question. The trial judge did not err in re-
fusing to give the requested instruction.
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In regard to the charge of obtaining money by false pretense
defendant requested the following instructions: (1) that the State
must establish beyond a reasonable doubt that defendant had set-
tled Mrs. Sutton’s case with the attorney for Mrs. Seals for
$104,000 on or about 14 April 1982; (2) that the State must
establish beyond a reasonable doubt that defendant had settled
Mrs. Sutton’s case with the attorney for Mrs. Seals on or before
27 April 1982 when Mrs. Sutton delivered the check for $125,000
to defendant; and (3) that if the check for $125,000 was obtained
from Mrs. Sutton before the settlement of the case, there was no
false pretense. Defendant assigns as error the trial court’s failure
to give these instructions.

[22] It clearly was not error for the trial court to omit defend-
ant’s first requested instruction in its charge to the jury. The fact
that the indictment alleged that defendant settled Mrs. Sutton's
case with the attorneys for the Seals estate on or about 14 April
1982 is immaterial because it is not an essential element of the
crime charged. See Taylor, 280 N.C. at 276, 185 S.E. 2d at 680. In
this case it was only necessary that the State prove that defend-
ant had settled the Seals case on or before 27 April 1982, and the
allegation that the settlement was completed on 14 April 1982 is
mere surplusage. For that reason no fatal variance between the
indictment and the proof would occur if the jury found that the
settlement was completed on or before 27 April 1982 rather than
on 14 April 1982,

Defendant’s proposed instructions two and three for count
XXII in substance state that the jury must find defendant inno-
cent of obtaining $21,000 from Estelle Sutton by false pretense
unless the State proves that defendant had already settled the
Seals case for $104,000 when he received the check for $125,000
from Mrs. Sutton on 27 April 1982. After instructing the jury on
the elements of the charge of obtaining money by false pretense,
the trial judge proceeded to deliver his final mandate and, among
other things, charged the jury that they must find beyond a rea-
sonable doubt that defendant had reached a settlement of the
Seals suit in the amount of $104,000 before he told Mrs. Sutton
that the suit had been settled for $125,000 and that she should
bring him a check in that amount. This is the essence of what de-
fendant requested in his prayer for instruction and is all that he
was entitled to.
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In his next three assignments of error defendant argues that
the trial court failed to charge the jury on the offenses contained
in the indictment. These assignments of error are baseless.

Defendant contends that the trial court’s instruction on count
XVII varied from the bill of indictment and the evidence offered
by the State in regard to the ownership of the embezzled funds.
Since defendant did not object to this portion of the jury instruec-
tions, he may not now assign it as error. N.C. R. App. P. 10(b)2).

After the trial court had completed its instructions to the
jury, defendant requested that the instructions on count XXII be
changed by removing the reference to John J. and Carolyn Stall-
ings as owners of the embezzled funds and instructing the jury
that it find defendant guilty if it found that he had embezzled
funds of Kornegay, Rice and Edwards, P.A. Such an instruction
would have been at variance with the facts and the indictment
and was clearly erroneous. The trial court properly denied de-
fendant's request to modify the instructions.

Defendant also argues that there was a fatal variance be-
tween the allegations and the proof regarding counts XXII and
XXV and the court’s instructions. “It is a rule of universal observ-
ance in the administration of criminal law that a defendant must
be convicted, if convicted at all, of the particular offense charged
in the bill of indictment.” State v. Evans and State v. Britton and
State v. Hairston, 279 N.C. 447, 452, 183 S.E. 2d 540, 544 (1971)
(quoting State v. Jackson, 218 N.C. 373, 11 S.E. 2d 149 (1940)).
“The allegation and proof must correspond.” Jackson, 218 N.C. at
376, 11 S.E. 2d at 151. In regard to counts XXII and XXV, a com-
parison between the evidence and the language of the indictment
and the instructions on these counts reveals that they are entire-
ly consistent with each other. There is no fatal variance between
the indictment, the jury instruction, and the proof. These assign-
ments of error are overruled.

In his remaining assignments of error that are not merely
formal, defendant argues that it was error for the trial court to
admit into evidence documents given to the State by Elnora
Whetsell and testimony relating to those documents on the
ground that the documents were obtained by the State through
an unconstitutional search and seizure. Since we have already
held that the documents taken by Mrs. Whetsell were not seized
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by the State in violation of defendant’s constitutional rights,
these assignments of error are without merit and are overruled.

Defendant also assigns as error the trial judge’s actions of
signing and entering the judgments against him, disbarring him
and ordering him to surrender his law license. These assignments
of error are purely formal and are without merit.

Defendant received a fair trial free of prejudicial error.

No error.

Justice VAUGHN did not participate in the consideration or
decision of this case.

MARGARET M. WEST, CLIFFORD SCOTT, CALEB POYNER, ELWYN
WALKER, JAMES O. DUNTON, DONALD ADAMS, SAMUEL H. LAMB,
SAMUEL H. LAMB, II, PAMELA V. WEILAND v. EARL F. SLICK aND
wiFE, JANE P. SLICK, PINE ISLAND DEVELOPMENT VENTURE, RDC,
INC.

No. 111PAS83
(Filed 27 February 1985)

1. Easements § 6.1; Highways and Cartways § 11.2— neighborhood public roads
—easements by prescription —evidence of routes of use sufficient

In an action to restrain the blocking of public access and to create an ease-
ment or public roadway over unpaved and unimproved roads that cross
respondents’ Quter Banks property, the Court of Appeals erred by holding
that the evidence failed as a matter of law to identify specific and definite
routes of use where the testimony was to the effect that since the early 1900’s
the Inside Road has been a recognized road with a definite and specific course
and variation only in the route taken by some travelers, not in the road itself,
and that deviation in the Pole Line Road was not substantial. G.S. 136-67, G.S.
1A-1, Rule 50.

2. Easements § 6.1; Highways and Cartways § 11.2— neighborhood public roads
—necessary means of ingress and egress —evidence insufficient
Where petitioners contended that two roads across respondents’ Outer
Banks property were “neighborhood public roads” under G.S. 136-67, but the
State Board of Transportation adopted a resolution providing for the acquisi-
tion of a right of way in a third road in the area, the two roads in question
were no longer the “necessary” means of ingress and egress from petitioners’
dwelling houses.
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3. Easements § 6.1; Highways and Cartways § 11.2— neighborhood public roads

4.

5.

6.

—outside city limits, public use —evidence sufficient

In an action to create a public roadway over unpaved and unimproved
roads across respondents’ Outer Banks property, the evidence was sufficient to
take the case to the jury upon the theory of neighborhood public roads under
the third part of G.S. 136-67 where the evidence of the location, nature and use
of the roads in question was adequate to permit a jury to find that either one
or both of the roads were located outside the boundaries of any incorporated
city or town, that they served a public use and that they served as a means of
ingress and egress for one or more of petitioners’ families.

Easements § 6.1; Highways and Cartways § 11.2— public roads— easement by
prescription —evidence sufficient

In an action in which petitioners contended that two unpaved roads across
respondents’ Outer Banks property had become public roads through prescrip-
tion based on continuous and open public use for over twenty years, there was
abundant evidence that the public had used the two roadways openly,
notoriously and continuously for decades, that no permission was obtained or
sought, and that these roads were the primary means of access by land to Co-
rolla and the Currituck Banks. Assuming arguendo that a requirement of
public maintenance is applicable, there was sufficient evidence of public
maintenance to take the case to the jury.

State § 2.1; Waters and Watercourses § 7— use of foreshore by public to be
unobstructed

Where the testimony in an action to establish public roadways through
respondents’ Quter Banks property showed that members of the public
regularly used the foreshore area but did not show whether respondents were
denying access across their land to the foreshore, the rule that passage by the
public by foot, vehicle and boat must be free and substantially unobstructed
over the entire width of the foreshore was affirmed.

Appeal and Error § 26— failure to make assignments of error or to group ex-
ceptions —appeal itself is exception to judgment

Where petitioners excepted in apt time to the granting of a directed ver-
diet, the appeal itself was an exception to the judgment, and the Court of Ap-
peals correctly ruled that the petitioners satisfied the requirements of Rule 10
of the Rules of Appellate Procedure even though petitioners failed to make
assignments of error or to group exceptions.

Justices MITCHELL and VAUGHN did not participate in the consideration or
decision of this case.

ON discretionary review of a decision of the Court of Ap-

peals, reported at 60 N.C. App. 345, 299 S.E. 2d 657 (1983), which
affirmed the judgment of Ervin, J., entered 30 September 1976 in
Superior Court, PAsQUOTANK County, allowing respondents’ mo-
tion for directed verdict at the close of petitioners’ evidence and
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dismissing the action. The Court of Appeals denied petitioners’
Motion to Rehear by Order dated 17 February 1983. This Court
allowed petitioners’ Petition for Discretionary Review on 9 Sep-
tember 1983.

This case arose in September 1975 with the filing by peti-
tioners of a special proceeding before the Clerk of Superior Court,
Currituck County, in which petitioners sought to restrain re-
spondents from blocking public access by vehicle to Corolla from
the south across respondents’ land and to establish two specific
and definite “roads” aecross such land as neighborhood public
roads pursuant to N.C.G.S. § 136-67 and as public roads by
prescription or by dedication. The case was transferred from Cur-
rituck County to Pasquotank County and subsequently came on
for hearing before Judge Sam J. Ervin III and a jury duly em-
paneled at the 27 September 1976 regular Civil Session of
Superior Court, Pasquotank County. At the conclusion of the peti-
tioners’ evidence, Judge Ervin allowed respondents’ motion for a
directed verdict made pusuant to Rule 50 of the North Carolina
Rules of Civil Procedure and dismissed the action. The judgment
also continued in effect, pending final determination of the appeal
in this case, permission theretofore granted by respondents to
petitioners with respect to the use of a new, paved road through
respondents’ property known as the Coastland Road and unrelat-
ed to either of the two roads which are the subject of this action.

Petitioners appealed and after the case was briefed in the
Court of Appeals (Formerly No. 771SC147), the parties moved
that the action be stayed pending proceedings before the North
Carolina Department of Transportation concerning overall public
access on the entire Currituck County section of the Quter Banks.
Despite the passage of approximately five years during which
there were lengthy proceedings before the Department of Trans-
portation, the matters relating to public vehicular access between
the Dare-Currituck County line and Corolla were not resolved.
The parties ultimately requested that the Court of Appeals hear
the appeal in the fall of 1982. The appeal was heard on 6 Decem-
ber 1982 and the Court of Appeals affirmed the trial court’s grant
of a directed verdict for the respondents.

We allowed discretionary review on the grounds that the
subject matter of this case is of significant public interest because
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it involves the question of whether the public has access by un-
paved road to the Village of Corolla and that it involves legal
principles of major significance to the jurisprudence of this State,
to wit: the standard of proof required to prove the existence of a
public road in the shifting sands of the Outer Banks by “specific
and definite lines or routes of use.”

Sanford, Adams, McCullough & Beard, by J. Allen Adams,
Charles C. Meeker and Steven J. Levitas, for petitioner ap
pellants.

Womble, Carlyle, Sandridge & Rice, by W. F. Womble, Allan
R. Gitter and William McBlief; Leroy, Wells, Shaw, Hornthal
Riley & Shearin, by Dewey W. Wells, for defendant appellees.

MEYER, Justice.

The primary issue presented on this appeal is whether the
petitioners’ evidence was sufficient to take the case to the jury.
We find that it was and for the reasons stated herein we reverse
the decision of the Court of Appeals and remand the case to the
trial division for trial on the merits.

The area of North Carolina known and usually referred to as
“the Quter Banks'" consists of narrow windswept islands and spits
of land guarding our coastal sounds and waters and is character-
ized by its remoteness, its sparsity of population, its frequent bat-
tering by high winds and high seas and the accompanying shifting
sands, erosion and accretion. The area offers over three hundred
miles of ocean beaches stretching from Corolla near the Virginia
border to Sunset Beach on the South Carolina border. Scattered
on these barrier islands are villages and communities of unique
qualities with picturesque names such as Duck, Kitty Hawk, Kill
Devil Hills, Nags Head, Whalebone, Waves, Salvo, Salter Path, In-
dian Beach, Topsail, and Sunset. This unique area is not only
home to a hardy people, it beckons to the vacationer, the natu-
ralist, the sightseer, the sailor, the fisherman and the hunter
alike. These lands are, at the same time, sturdy guardians of our
mainland against fierce winds and seas and fragile coastal ecosys-
tems.

Respondents are individuals and joint ventures owning a
tract of land known as the “Pine Island property” approximately
four miles long and from three hundred yards to three-quarters of
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a mile wide running between the Atlantic Ocean on the east and
Currituck Sound on the west and lying between Corolla to the
north and the Currituck-Dare County line to the south.! The
northern property line of the tract is approximately seven miles
south of Corolla while the southern property line is located near
the Currituck-Dare County line. The tract actually extends into
Dare County a short distance but the allegations in the pleadings
refer only to the tract bounded on the south by the Currituck-
Dare County line.

Petitioners are nine individuals, some of whom are owners of
real property on the Outer Banks of Currituck County. Some of
the petitioners are residents of Corolla, some of Knotts Island,
and some are residents of other areas of Currituck County north
of respondents’ property. Yet others are nonresidents of North
Carolina.

The property in question consists of sand beach, dunes and
marsh, and comprises about four of the eleven miles of the Outer
Banks between the Currituck-Dare County line and the Village of
Corolla. The property has always been and largely still is wild,
open land.

Pursuant to a private easement respondents permit certain
individuals to cross their property on a new paved road. Respond-

1. During the times pertinent to this case the Pine Island property was owned
by:

Earl F. Slick by deed dated 29 November 1972, Book 116, page 220 and Pine
Island Development Venture, deed dated November 29, 1973, Book 124, page
216, are present owners. Pine Island, Inc. from January 15, 1958 to January 11,
1972. Austin O. Barney and wife from January 21, 1936 to January 15, 1958.

(Since 1936 the property in question has been a single tract; prior to 1936 the
property in question was in two separate tracts—the Northern Tract and the
Southern Tract:)

Northern Tract: Preston Clark and Arthur Milliken, Trustees of Pine Island
Trust, from April 14, 1911 to January 21, 1936. Julian Baum et al. from May
28, 1910 to April 14, 1911. Prior to 1910 by Dr. Josephus Baum, his brother
Jacob, and their father and other members of the Baum family.

Southern Tract: Preston Clark and Arthur Millikin, Trustees, from June 3,
1919 to January 21, 1936. William P. Clyde from May 18, 1914 to June 3, 1919;
Clarence Gallop and his father from the latter part of the nineteenth century
to 1914.
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ents however have, by the use of chain link gates, a guardhouse
and conspicuous signs, prohibited vehicular traffic by the general
public, including petitioners, from crossing the Pine Island proper-
ty. Because vehicular access to Corolla from the north is blocked
by the Back Bay National Wildlife Refuge and from the east and
west by the Atlantic Ocean and Currituck Sound respectively,
respondents in effect are denying the petitioners and the public
the only available vehicular access to and from Corolla and the
northern reaches of the Currituck outer banks. The respondents
have denied access contending that the ways and easements
across their property are private.

N.C.G.S. § 136-67 provides, in pertinent part, as follows:

Neighborhood public roads.— All those portions of the
public road system of the State which have not been taken
over and placed under maintenance or which have been aban-
doned by the Department of Transportation, but which re-
main open and in general use as a necessary means of ingress
to and egress from the dwelling house of one or more fami-
lies, and all those roads that have been laid out, constructed,
or reconstructed with unemployment relief funds under the
supervision of the Department of Human Resources, and all
other roads or streets or portions of roads or streets what-
soever outside of the boundaries of any incorporated city or
town in the State which serve a public use and as a means of
ingress or egress for one or more families, regardless of
whether the same have ever been a portion of any State or
county road system, are hereby declared to be neighborhood
public roads and they shall be subject to all of the provisions
of G.S. 136-68, 136-69 and 136-70 with respect to the altera-
tion, extension, or discontinuance thereof, . . . . Provided,
that this definition of neighborhood public roads shall not be
construed to embrace any street, road or driveway that
serves an essentially private use, and all those portions and
segments of old roads, formerly a part of the public road
system, which have not been taken over and placed under
maintenance and which have been abandoned by the Depart-
ment of Transportation and which do not serve as a
necessary means of ingress to and egress from an occupied
dwelling house are hereby specifically excluded from the
definition of neighborhood public roads, and the owner of the
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land, burdened with such portions and segments of such old
roads, is hereby invested with the easement or right-of-way
for such old roads heretofore existing. Upon request of the
board of county commissioners of any county, the Depart-
ment of Transportation is permitted, but is not required, to
place such neighborhood public roads as above defined in a
passable condition without incorporating the same into the
State or county system, and without becoming obligated in
any manner for the permanent maintenance thereof.

This statute declares three distinet types of roads to be
neighborhood public roads. The first part of the statute concerns
only those roads which were once a part of the “public road
system.” The second part of the statute declares to be neighbor-
hood public roads all those roads that had been laid out, con-
structed, or reconstructed with unemployment relief funds under
the supervision of the Department of Public Welfare. The third
part of the statute declares to be neighborhood public roads all
those roads outside the boundaries of municipal corporations
which served a public use and as a means of ingress and egress
for one or more families. See Walton v. Meir, 14 N.C. App. 188,
188 S.E. 2d 56, cert. denied, 281 N.C. 515, 189 S.E. 2d 35 (1972).

By this proceeding the petitioners sought to establish the ex-
istence of two roads for use by the public across respondents’
lands by one or more of the following theories: (1) a “neighbor-
hood public road” under the first part of N.C.G.S. § 136-67
relating to roads which were once a part of the public road
system, (2) a “neighborhood public road” under the third part of
N.C.G.S. § 136-67 concerning roads located outside city limits
which serve a public use, (3) a “public road” (as opposed to a
“neighborhood public road”) through prescription based upon con-
tinuous and open public use for over twenty years, and (4) a
“public road” by implicit or explicit dedication.

The Court of Appeals did not reach the question of whether
petitioners’ evidence concerning any one or more of the four
theories was sufficient for submission to the jury. That court held
that as a preliminary matter, petitioners’ evidence failed to
establish the identity or situs of either roadway claimed —that is,
the evidence failed, as a matter of law “to disclose that travel was
confined to a definite and specific line,” citing Speight v. Ander-
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son, 226 N.C. 492, 39 S.E. 2d 371 (1946) and Cahoon v. Roughton,
215 N.C. 116, 1 S.E. 2d 362 (1939).

Upon review, this Court must determine: (I) whether the
Court of Appeals erred in its holding that the evidence failed as a
matter of law to identify specific and definite routes of use, and
(IT) if the Court of Appeals erred in that regard, whether there
was sufficient evidence to take the case to the jury on one or
more of the theories propounded by the petitioners and brought
forward on appeal.

L

At the close of the petitioners’ evidence the respondents
made a motion for a directed verdict and the trial judge allowed
the motion and entered judgment dismissing the action. We con-
clude that, upon the evidence presented by the petitioners, the
trial court erred in so directing the verdict and dismissing the ac-
tion.

In a jury trial, the motion for a directed verdict is the only
procedure by which a party may test the sufficiency of his adver-
sary’s evidence to go to the jury. Creasman v. Savings & Loan
Assoc., 279 N.C. 361, 183 S.E. 2d 115 (1971}, cert. denied, 405 U.S.
977, 31 L.Ed. 2d 252 (1972).

Upon a motion for a directed verdict pursuant to N.C.G.S.
1A-1, Rule 50, the court must view the evidence in the light most
favorable to the nonmovant, resolving all conflicts in his favor and
giving him the benefit of every inference that could reasonably be
drawn from the evidence in his favor. Norman v. Banasik, 304
N.C. 341, 283 S.E. 2d 489 (1981); Manganello v. Permastone, Inc.,
291 N.C. 666, 231 S.E. 2d 678 (1977). It is only where the evidence,
when so considered, is insufficient to support a verdict in the non-
movant's favor that the motion for directed verdict should be
granted. Snow v. Power Co., 297 N.C. 591, 256 S.E. 2d 227 (1979).

A directed verdict is proper only if it appears that the non-
movant failed to show a right to recover upon any view of the
facts which the evidence reasonably tends to establish.
Manganello v. Permastone, Inc., 291 N.C. 666, 231 S.E. 2d 678. Or,
as otherwise expressed—"‘On a motion by a defendant for a
directed verdict in a jury case, the court must consider all the
evidence in the light most favorable to the plaintiff and may
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grant the motion for a directed verdict only if, as a matter of law,
the evidence is insufficient to justify a verdict for the plaintiff.’ 5
Moore's Federal Practice, § 41.13(4) at 1155 (2d ed. 1969).” Kelly v.
Harvester Co., 278 N.C. 153, 158, 179 S.E. 2d 396, 398 (1971).

[11 As the Court of Appeals correctly noted, it is well-settled
that in order to create an easement or public roadway, the evi-
dence must disclose that travel was confined to a definite and
specific line. Speight v. Anderson, 226 N.C. 492, 39 S.E. 2d 371;
Cahoon v. Roughton, 215 N.C. 116, 1 S.E. 2d 362. Furthermore,
although there may be slight deviations in the line of travel,
there must be substantial identity of the easement claimed.
Speight v. Anderson, 226 N.C. 492, 39 S.E. 2d 371; Taylor v
Brigman, 52 N.C. App. 536, 279 S.E. 2d 82 (1981). While the
evidence submitted by the petitioners might have been conflicting
in certain respects, upon motion for directed verdict, the trial
judge, and indeed the appellate courts on review, must view the
evidence in the light most favorable to the petitioners and give
them the benefit of every inference that could reasonably be
drawn. We now proceed to review the petitioners’ evidence in
that light to determine whether it sufficiently established the
threshold fact that travel was confined to a definite and specific
line to take the case to the jury as to either or both roads.

Two unpaved and unimproved roads cross respondents’ Pine
Island property. One is known as the “Inside Road” or as the
“Soundside Road” and the other as the “Pole Line Road.” The
two names for the first mentioned road, “Inside Road” and
“Soundside Road” are used interchangeably and the road is so
named because it lies along the sound side or inside (western side)
of the Currituck Outer Banks. This road was well known to and
used by the many witnesses who testified, most of whom were
local residents of Currituck and Dare Counties. This road was
used since the early 1900’s as the main route from Kitty Hawk,
through Duck to Caffey’s Inlet and then through what is now the
respondents’ property to Poyner’s Hill and on along the inside of
the banks to the Village of Corolla.

The testimony of the witnesses reveals that the Inside Road
was used by them from as early as 1912 through 1974, and there
was substantial evidence that for much of this century the Inside
Road has been in good, passable condition. There was also evi-
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dence that, in addition to this principal route, travelers going
north above Poyner’s Hill (which is approximately one-half mile
south of respondents’ northern property line), if the tide was out
and the sea calm, also frequently drove along the surf to Corolla.
Some of those who used the surf route would cut over from the
Inside Road at Poyner’s Hill while others would veer over to the
Pole Line Road to reach Poyner’s Hill and then cut over to
the beach. Weather permitting, vehicles have been and are able
to negotiate the beach relatively easily from Poyner's Hill to Co-
rolla. However, apparently because of its pebbles and soft sand,
the beach through the entire length of the Pine Island property
and north to Poyner’s Hill is virtually impassable by vehicle and
has never been regularly used. While there was evidence that the
routes of the travelers varied, no witness indicated any uncertain-
ty about the course of the Inside Road and there was no testi-
mony that the course of the Inside Road ever shifted, deviated or
was ever obscured. On petitioners’ Exhibit No. 10, a 1970 aerial
photo, this road clearly appears, particularly as it crosses re-
spondents’ Pine Island property.

A few examples of the nature of the testimony regarding the
variation of the course of the Inside Road are instructive:

Mrs. Margaret Dowdy, a long-time resident of the general
area, testified that she had traveled the Inside Road and the Pole
Line Road since 1912. In describing the Inside Road, she said,
“You did not go in one track as opposed to another track. There
was one deep track, and if you met anybody it was just too bad.
There was no brush that had grown up in the track . . . anybody
that lives on the beach knows the sand moves when it blows. I
would say there was not much variation when sand blew in any of
the tracks.”

Mr. Leslie James Henley, who was 72 years old and lived in
Corolla, testified that he had driven the Inside Road “many a
time” and that he had driven on the Inside Road past Dr. Baum’s
club a “million times in cars.” He testified on cross-examination
that the “old road that we used to drive (the Inside Road) did not
change depending upon the conditions of the winds and rain and
the tides.”

Mr. Caleb Poyner, a lifelong resident of Currituck County
and one of the petitioners, testified that the Inside Road and the
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Pole Line Road “were definite routes.” With specific reference to
the Inside Road he said, “Referring to Exhibit No. 10 (the strip
aerial photograph), there is a main track for the Inside Road
which over the years has been consistently followed.”

Mr. David H. Lawrence, a resident of Currituck and Dare
Counties for nearly 50 years, testified that he traveled both the
Inside and Pole Line Roads as early as 1927. Referring specifical-
ly to the Inside Road he testified, “That road was there in 1927
when I made my trip. I would say that the road as shown on this
1970 map varies almost negligible [sic] with the same road that
was there in 1927.”

In sum, the testimony of the witnesses was to the effect that
since the early 1900's the Inside Road has been a recognized road
with a definite and specific course. The only evidence of variation
relevant to the Inside Road was not in the road itself but in the
route taken by some of the travelers northward from Dr. Baum’s
club, which did vary depending on the weather, the seas and the
tides. The fact that the travelers often took the Inside Road all
the way to Corolla but at other times went by a different route,
does not mean that the Inside Road was less than a definite and
specific line.

The second road, known as the “Pole Line Road” because of
its location along established telephone line poles, is located
behind the sand dune line. In former days, a telephone line ran
from Oregon Inlet to Virginia Beach and Coast Guard Stations
located at intervals of approximately six miles were connected by
this line. The Pole Line Road through respondents’ property was
apparently the maintenance road located on the west side of the
line of telephone poles. The evidence seems to indicate that elec-
tric lines were also located on these poles and the road is some-
times referred to by the witnesses as the Power Line Road. Like
the Inside Road, the Pole Line Road can be easily discerned on
the aerial photograph which is petitioners’ Exhibit No. 10, par-
ticularly as it traverses respondents’ Pine Island property. The
Pole Line Road is a sand road or trail and there was evidence
that its course has deviated slightly through the years. Numerous
witnesses testified as to the existence, location and course of the
Pole Line Road. Notably, witnesses Caleb Poyner and David Law-
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rence identified the road on the strip aerial photo admitted into
evidence as petitioners’ Exhibit No. 10.

As to the deviation in the course of the Pole Line Road, the
evidence taken in the light most favorable to the petitioners in-
dicates that the deviation was slight.

Mr. Blanton Saunders, a long-time resident of the area who
at one time worked for about six years for one of respondents’
predecessors in title, testified that he had traveled the Pole Line
Road many years since 1926. While there was evidence to the con-
trary from another witness, Mr. Blanton Saunders described the
Pole Line Road as being on the west side of the telephone line
poles at all times. Saunders testified that though there were
deviations when cars had to pass each other, the main tracks
were always on the west side of the poles and the line of poles
was as “straight as a compass would put it.” He described the
road as being 18 to 20 feet along the line of poles. Although the
blowing sand sometimes filled the tracks, the roadway was al-
ways discernible.

Mr. Elwyn Walker, another of the petitioners and a resident
of the Currituck area, began traveling the area in the late 1960’s
and testified: “During the time I was traveling the Pole Line
Road, there was more or less one main track. There were places
along that you would have to get away from the main road, but it
wasn’t too far either way. The deviations from the track were
probably just bad places where you would go around, or where
somebody had passed somebody and got out of the tracks. Most of
the time, when I would go back, the main track would be back
there and you would follow it and not the deviation.”

Mr. James Dunton, a petitioner who is a resident of Coinjock
but owns property north of Corolla, testified in part that he first
traveled the area about 1950 and that when he was “picking my
way” along the Pole Line Road past the Pine Island “Club,” “I
would stray out of the normal regular tracks maybe to let a car
by, or where one had passed before. I never had a problem where
[sic] the road got bad because [of] wind or rain.”

As we have with regard to the Inside Road, we find that peti-
tioners’ evidence with regard to the Pole Line Road meets the
test of substantial identity. Although there was evidence of some
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slight deviation, at least so far as the Pole Line Road is con-
cerned, that deviation was not substantial. Thus, we conclude that
although there was substantial evidence that travelers passing
through respondents’ property varied their chosen routes, there
was also sufficient evidence of the substantial identity of the
easements claimed for both the Inside Road and the Pole Line
Road to take the case to the jury as to both roads. Accordingly,
we hold that the Court of Appeals erred in holding that the peti-
tioners’ evidence “failed as a matter of law to identify specific and
definite lines or routes of use.”

II.

Having determined that the Court of Appeals erred in
holding that the evidence failed to disclose that travel was con-
fined to a definite and specific line, we now move to the question
of whether the evidence was otherwise sufficient to take the
issues to the jury on the theories advanced by the petitioners. As
petitioners have not brought forward for review any assignment
of error or issue with regard to their theory number (4) (a public
road by virtue of an implicit or explicit dedication), we will ad-
dress only their theories numbers (1) and (2)—establishment of
the roads in question as “neighborhood public roads” under the
first and third parts of N.C.G.S. § 136-67 and (3)— their establish-
ment by prescription. We do not discuss the so-called “public
trust” theory as it was not pled and not addressed by the trial
court nor was it briefed or argued on appeal.

[2] Petitioners’ first theory is that the two roads in question are
“neighborhood public roads” under the first part of N.C.G.S.
§ 136-67 relating to roads which were once a part of the public
road system. However, events transpiring subsequent to filing of
the record and briefs and the oral arguments on this appeal make
it unnecessary for us to address this theory in any significant
detail.

We take judicial notice of the fact that, at its regular meeting
on 12 October 1984, the State Board of Transportation adopted a
resolution which provided inter alia as follows:

WHEREAS, the General Assembly by Resolution 42
ratified on July 7, 1983, urged the Department of Transporta-
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tion to provide public access to the community of Corolla on
the Outer Banks in Currituck County; and

WHEREAS, the Currituck County Board of Commissioners
by resolution adopted August 6, 1984, requested the Depart-
ment of Transportation to provide a public road from the
Currituck-Dare County line on the Outer Banks to the Village
of Corolla; and

WHEREAS, the Department of Transportation and the
Board of Transportation recognize the need for the road; and

* * *

WHEREAS, the Board of Transportation finds that such
rights of way to be acquired and hereinafter described are
for public use and are necessary for the maintenance of the
road connecting SR 1200 at the Currituck-Dare County line to
existing SR 1185 at the Village of Corolla.

NoOw, THEREFORE, IT IS HEREBY ORDAINED that the ex-
isting road from SR 1200 near the Currituck-Dare County
line to Corolla, which road is more particularly described on
Exhibit 1 attached hereto, is hereby added to the State
Highway System effective November 1, 1984. Those portions
of the road dedicated to the public which have been con-
structed, are hereby accepted. The Right-of-Way Branch is
directed to immediately acquire by deed or right-of-way
agreement the rights-of-way for portions of the existing road
from SR 1200 to Corolla which are not dedicated to the pub-
lic. The Attorney General’'s Office is requested to initiate pro-
ceedings to acquire by condemnation the right-of-way for
those sections of road not dedicated to the public which the
Right-of-Way Department has not acquired prior to Novem-
ber 1, 1984. The right-of-way to be acquired by conveyance or
condemnation shall be 60 feet in width; except where the
road is located on dedications which are not to the publie,
and as to such locations, the right-of-way to be so acquired
shall be 100 feet in width to coincide with such dedications.

Minutes of the State Board of Transportation, 12 October 1984,
Minute Book 16A, pp. 4347-50.
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Attached to the resolution as Exhibit 1 is a general center-
line description of the proposed right-of-way of the roadway to be
acquired from the end of existing SR 1200 near the Currituck-
Dare County line to Corolla, added to the State Highway System
effective 1 November 1984. The centerline description runs for a
distance of 10.87 miles, 3.61 miles of which traverse respondents’
property. The description, as it crosses respondents’ property, ap-
pears to follow the centerline of an existing paved private road.
From the foregoing resolution it appears that the width of the
right-of-way through respondents’ property will be a minimum of
sixty feet.

The first part of N.C.G.S. § 136-67 designates as neighbor-
hood public roads: “All those portions of the public road system of
the State which have not been taken over and placed under main-
tenance or which have been abandoned by the Department of
Transportation, but which remain open and in general use as a
necessary means of ingress to and egress from the dwelling house
of one or more families. . . .” (Emphasis added.) It is abundantly
clear that this first part of the statute relating to roads which
were once a part of the public road system applies only to a road
or roads which constitute a ‘“‘necessary” access to a dwelling
house.

The Department of Transportation having acquired the fore-
going right-of-way for the construction of a public highway, nei-
ther of the two roads in question any longer constitutes a
“necessary” means of ingress and egress from the dwelling
houses of the petitioners across respondents’ land —a means hav-
ing been supplied by the acquisition of said right-of-way. See
Community Club v. Hoppers, 43 N.C. App. 671, 260 S.E. 2d 94
(1979), disc. rev. dented, 299 N.C. 329, 265 S.E. 2d 403 (1980).

[3] Petitioners’ second theory concerns the third part of
N.C.G.S. § 136-67 relative to roads located outside city limits
which serve a public use. That part of the statute provides: “[A]l]
other roads or streets or portions of roads or streets whatsoever
outside of the boundaries of any incorporated city or town in the
State which serve a public use and as a means of ingress and
egress for one or more families, regardless of whether the same
have ever been a portion of any State or county road system, are
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hereby declared to be neighborhood public roads. . . .” (Emphasis
added.)

Although the legislature created and defined the first two
types of neighborhood public roads in 1933, it was not until 1941
that the statute was rewritten to include this third type. N.C.
Public Laws 1941, Chapter 183. See Walton v. Meir, 14 N.C. App.
183, 188 S.E. 2d 56. It is to be specifically noted that, unlike the
first part of the statute, under this third part it is immaterial
whether the road has ever been a part of the public road system
and this part does not specify that the means of ingress and
egress be a “necessary” means. Thus the recent acquisition of the
right-of-way for the proposed road does not moot petitioners’
theory that the roads are neighborhood public roads under the
third part of the statute.

Under this third part of the statute, the elements required to
be shown to establish a neighborhood public road are: (1) the road
or street or portions thereof are outside the boundaries of any in-
corporated city or town, (2) serves a public use, and (3) serves as a
means of ingress or egress, (4) for one or more families. We have
held that this third part refers to traveled ways which were
established easements or roads or streets in a legal sense at the
time of the 1941 amendment. Speight v. Anderson, 226 N.C. 492,
39 S.E. 2d 371. “The term ‘legal’ means that which is according to
law. It does not mean permitted by law, but means created by
law.” Junior Order American Mechanics v. Tate, 212 N.C. 305,
309, 193 S.E. 397, 399 (1937). The term “roads” in a legal sense
would refer to roads established, i.e., created, by law by such
means as dedication, condemnation or prescription. In the case
sub judice, petitioners may establish the existence of a
neighborhood public road in a legal sense by proof of such road or
roads by prescription. A subsequent section of this opinion deals
with the sufficiency of the evidence to take the case to the jury
on the issue of a “public road” by prescription. We deem it un-
necessary to duplicate that survey of the evidence at this point in
the opinion. Suffice it to say that the same evidence may support
both the theory of “public road” by prescription and the theory of
“neighborhood public road” established in a legal sense by pre-
scription.



N.C] IN THE SUPREME COURT 49

West v. Slick

Our review of the testimony indicates that the evidence prof-
fered by the petitioners regarding the location, nature and usage
of the roads in question is adequate to permit a jury to find that
either one or both of the roads in question are located outside the
boundaries of any incorporated city or town, that they serve a
public use and that they serve as a means of ingress and egress
for one or more of petitioners’ families. We thus hold that the
evidence was sufficient to take the case to the jury upon the
theory of neighborhood public road under the third part of
N.C.G.S. § 136-67.

[4] Petitioners’ last theory is that the roads in question are
“public roads” (as opposed to “neighborhood public roads”)
through prescription based upon continuous and open public use
for over twenty years.

In Dickinson v. Pake, 284 N.C. 576, 201 S.E. 2d 897 (1974),
this Court set out the principles of law which are applicable to
cases such as this one wherein a claim of an easement by pre-
scription is made:

1. The burden of proving the elements essential to the
acquisition of a prescriptive easement is on the party claim-
ing the easement.

2. The law presumes that the use of a way over anoth-
er’s land is permissive or with the owner’s consent unless the
contrary appears.

3. The use must be adverse, hostile, or under a claim of
right. . . . “To establish that a use is ‘hostile’ rather than
permissive, ‘it is not necessary to show that there was a
heated controversy, or a manifestation of ill will, or that the
claimant was in any sense an enemy of the owner of the ser-
vient estate.’ (Citations omitted.) A ‘hostile’ use is simply a
use of such nature and exercised under such circumstances as
to manifest and give notice that the use is being made under
a claim of right. . . .” There must be some evidence accompa-
nying the user which tends to show that the use is hostile in
character and tends to repel the inference that it is per-
missive and with the owner’s consent. . . . A mere permis-
sive use of a way over another’s land, however long it may be
continued, can never ripen into an easement by prescription.
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4. The use must be open and notorious. “The term ad-
verse user or possession implies a user or possession that is
not only under a claim of right, but that it is open and of
such character that the true owner may have notice of the
claim; and this may be proven by circumstances as well as by
direct evidence.”

5. The adverse use must be continuous and uninter-
rupted for a period of twenty years. . . . “The continuity re-
quired is that the use be exercised more or less frequently,
according to the purpose and nature of the easement.” J.
Webster, Real Estate in North Carolina § 288 (1971). An in-
terruption to an easement for a right-of-way “would be any
act, done by the owner of the servient tenement, which
would prevent the full and free enjoyment of the easement,
by the owner of the dominant tenement. . . .”

6. There must be substantial identity of the easement
claimed. . . . “To establish a private way by prescription, the
user [sic] for twenty years must be confined to a definite and
specific line. While there may be slight deviations in the line
of travel there must be a substantial identity of the thing en-
joyed.” (Citations omitted.)

284 N.C. at 580-81, 201 S.E. 2d at 900-01. Accord Potts wv.
Burnette, 301 N.C. 663, 273 S.E. 2d 285 (1981), in which this Court
succinctly enumerated the elements necessary to be proved in or-
der to establish an easement by prescription:

In order to prevail in an action to establish an easement
by prescription, a plaintiff must prove the following elements
by the greater weight of the evidence: (1) that the use is
adverse, hostile or under claim or right; (2) that the use has
been open and notorious such that the true owner had notice
of the claim; (3) that the use has been continuous and uninter-
rupted for a period of at least twenty years; and (4) that
there is substantial identity of the easement claimed through-
out the twenty-year period.

301 N.C. at 666, 273 S.E. 2d at 287.

As we have previously addressed the sufficiency of the evi-

dence in regard to the fixed location of both the Inside Road and
the Pole Line Road, we deem it unnecessary to repeat that analy-
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sis here. Suffice it to say that as to the enumerated elements re-
quired to establish an easement by prescription, there was abun-
dant evidence that the public had used the two roadways openly,
notoriously and continuously for decades, that no permission was
obtained or sought and that these roads were the primary means
of access by land to Corolla and the Currituck Banks.

Mr. Blanton Saunders who used the road from 1926 and who
worked for the Pine Island Club for six or eight years testified:

I was never given any instructions to keep the public off
any of the roads passing through those properties.

The reputation of the Inside Road in the community was
that it was public. All of them went and came that wanted to
at that time. There wasn’t anybody stopping them or telling
them to stop.

The reputation in the community of the Pole Line Road
was that it was a public road. The public used it as much as
they wanted to. Didn't anybody tell them not to go and come.

* * *

When I went on that land, I didn’t ask anybody whether
I could be there or not. I didn't see anybody to ask. I never
got any permission or even asked any permission because ev-
erybody else was going and coming whenever they wanted
to.

Mrs. Margaret Dowdy who traveled the Inside or Soundside
Road before there were automobiles, testified that the road was
never closed to any one and that no one ever stopped her or told
her that she could not use the road. She further testified that
after 1923 when she traveled the road by automobile, no one ever
stopped her or told her that she could not use the road.

Mr. Pennell A. Tillett testified that no one kept people from
traveling the Inside Road and that no one ever told him he could
not use the road and he thought it was a public road. He stated
specifically that between 1917 and 1930 the general reputation in
the community was that the Inside Road was a public road.

Mr. Leslie James Henley testified that he knew the general
reputation in the community as to whether the Inside Road was
known as public or private and that it was a public road.
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Mr. Caleb Poyner testified in this regard as follows:

I never asked permission to use the Inside Road. From
my youth until now, I have never seen any occasion to. The
general reputation in the community of the Inside Road was
that it was a public road. The general reputation in the com-
munity of the Pole Road was that it was a public road. I have
never been stopped from traveling on the Inside Road until
the present guard gate was put on the other road and the
gate was closed to Pine Island. At that time, I was stopped.
The gate was closed. I insisted that I go to Corolla that I had
property there, and that I was going to Corolla. The gate was
locked with a latch in it. I shortly thereafter went through
the gate. I did not have to break down the gate. The guard
opened the gate for me. I was not given permission to go
through.

Mr. David H. Lawrence testified that he had done engineer-
ing and surveying work in the area of Currituck and Dare Coun-
ties since 1950 on various projects. He testified as to the
reputation of the two roads as follows:

During the time I was doing these projects, I had an oppor-
tunity to learn the general reputation of the road, the Inside
Road as to whether it was public or private. It was a public
road. I had an opportunity to learn the reputation in the com-
munity of the Pole Line Road. It was a public road. No one
ever stopped me from using either one of these roads.

B. Ray White testified in pertinent part as follows:

It would be fair to say I have been traveling south from Pen-
ny’s Hill for 42 years. During that whole time no one has
ever stopped me and told me I could not go through the Pine
Island property. The general reputation in the community of
the Pole Line Road from Poyner's Hill to Caffey’s Inlet is
that it is a public road. The reputation of the Inside Road
from Poyner’s Hill to Caffey’s Inlet in the community is that
it is a public road.

The evidence was sufficient to rebut the presumption of per-
missive use and to allow, although not compel, a jury to conclude
that the use was under such circumstances as to give respondents
notice that the use was open, notorious, adverse, hostile and
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under claim of right with respondents’ and their predecessors’ full
knowledge and acquiescence. Unlike the panel below, we find in
the evidence presented substantial identity of the easements
claimed.

The respondents argue that petitioners’ evidence fails to
establish an additional element required for public, as opposed to
private, prescription of roads; that is, the element of “public
maintenance.” It is the respondents’ contention that “North Caro-
lina has always required public maintenance” as an element of
public prescription of roads, relying upon Chesson v. Jordan, 224
N.C. 289, 29 S.E. 2d 906 (1944); State v. Fisker, 117 N.C. 733, 23
S.E. 158 (1895); Stewart v. Frink, 94 N.C. 487 (1886); Kennedy v.
Williams, 87 N.C. 6 (1882); Boyden v. Achenback, 79 N.C. 539
(1878); Tarkington v. McRea, 47 N.C. 47 (1854) and Woolard v. Mc-
Cullough, 23 N.C. 432 (1841).

In their brief, petitioners take the position that the modern
test requiring public maintenance, which they concede currently
applies to public prescription of roads, has evolved over time and
is substantially more stringent than the test applied to the taking
of a road in this State’s rural areas in the nineteenth and early
twentieth century. The petitioners submit that as of 1931, North
Carolina case law established that public maintenance of a road
was not a prerequisite to public preseription, relying upon Wright
v. Lake Waccamaw, 200 N.C. 616, 158 S.E. 99 (1931); Haggard v.
Mitchell, 180 N.C. 255, 104 S.E. 561 (1920); and Tarkington v.
McRea, 47 N.C. 47. According to the petitioners, these cases in-
dicate that “the length and character of the public’s use were the
key factors, and this remained the law until 1937.” The peti-
tioners argue that this court first required proof of public
maintenance as an essential element of public prescription in its
1937 decision of Hemphill v. Board of Aldermen, 212 N.C. 185, 193
S.E. 153 (1937). Petitioners’ argue further that under these stand-
ards, the evidence showed public use of the Inside Road for 25
years (ie., from 1912) prior to the time that a requirement of
public maintenance existed for public prescription, and that there
was evidence of public maintenance of both the Inside and the
Pole Line Roads during 20-year periods of prescription occurring
before and after 1937.
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Our examination of the applicable precedents indicates that
the necessity of demonstrating “public maintenance” as an essen-
tial element in establishing the existence of a public road by
prescription has not undergone a steady “evolution” as peti-
tioners argue, but has figured prominently in some cases, while
either being ignored or expressly disclaimed as an element in
others.

The earliest cases on the subject of public prescription of
roads fail to make any mention of public maintenance as an ele-
ment, emphasizing, rather, use by the public for the requisite
length of time and reputation of the road as a public way. See,
e.g., Tarkington v. McRea, 47 N.C. 47 and Woolard v. McCullough,
23 N.C. 432. Later cases mention public maintenance as a factual
circummstance having strong bearing on the question of adverse
use by the public of the roadway claimed. See, e.g., Boyden v.
Achenbach, 79 N.C. 539; State v. McDaniel, 53 N.C. 284 (1860); and
Davis v. Ramsey, 50 N.C. 236 (1858).

In the year 1882, however, the court made two seemingly
conflicting statements with regard to the necessity of demon-
strating public maintenance. The first statement appears in a
criminal action for obstructing a public road, State v. Purify, 86
N.C. 682 (1882). There, the court stated the rule as follows:

A public highway is one established by public authority, and
kept in order by the public, under the direction of the law; or
else it s one used generally by the public for twenty years,
and over which the public authorities have exercised control,
and for the reparation of which they are responsible. (Em-
phasis added.)

Later that year, in a civil action to enjoin the obstruction of
an alleged public road, the court, citing, inter alia, State v. Purify
and Boyden v. Achenbach, summarized the applicable precedents
in the following manner:

According to the current decisions of this Court, there can be
no public highway, unless it be one, either established by the
public authorities in a proceeding regularly constituted
before the proper tribunal; or one generally used by the
public, and over which the proper authorities have exerted
control for the period of twenty years; or one dedicated to
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the public by the owner of the soil with the sanction of the
authorities, and for the maintenance and reparation of which
they are responsible. (Emphasis added.)

Kennedy v. Williams, 87 N.C. at 8.

Following the Kennedy decision, the court again phrased the
requirements of public prescription in such a way as to strongly
suggest that public maintenance was not an essential element, but
rather functioned as proof of the exercise of public authority and
control, necessary to show adverse, as opposed to, permissive use
by the public. See, e.g., Stewart v. Frink, 94 N.C. 487 (“the proper
public authorities must have exercised authority and control over
it in some way to be seen, as by superintending and keeping it in
proper repair, adversely to the owners of the land”) and State v.
Fisher, 117 N.C. 733, 23 S.E. 158 (1895) (“the best evidence of such
[adverse] user is the fact that the proper authorities have ap-
pointed overseers and designated hands to work, and assumed for
the public the responsibility of keeping the way in repair”).

However, this view was not consistently followed by the
court and a number of later cases once again take the position
that public maintenance is an essential element of public prescrip-
tion. See, e.g., State v. Lucas, 124 N.C. 804, 32 S.E. 553 (1899) (it is
“still essential” that the road must have been worked and kept in
order by public authority). Accord State v. Haynie, 169 N.C. 277,
84 S.E. 385 (1915) (obstruction of a road not an indictable offense
where public authorities have not assumed the obligation to work
the road and keep it in order).

A similar pattern of development is observable in later pro-
nouncements on the subject of public maintenance. Compare, for
example, Hemphill v. Board of Aldermen, 212 N.C. 185, 193 S.E.
153 (it is “essential” that the road must have been worked and
kept in order by public authority) with Haggard v. Mitchell, 180
N.C. 255, 104 S.E. 561 (party claiming public road need only prove
that the occupation is so general and of such kind as to permit the
inference and apprise the owner that the public has assumed con-
trol of his property and is exercising it as a matter of right; it is
not essential that public maintenance be performed). See also
Chesson v. Jordan, 224 N.C. 289, 29 S.E. 2d 906 (adverse use by
the public must be manifested in some appropriate way by the
properly constituted public authorities) and Wright v. Lake Wac-
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camaw, 200 N.C. 616, 158 S.E. 99 (public use and control exerted
by the proper authorities for the period of twenty years). It is evi-
dent from the foregoing review of our case law that public
maintenance is either to be considered as evidence of adverse use
of a road by the public, or as an essential element, the showing of
which must be made in order to establish a public road by pre-
scription.

In Scott v. Shackelford, 241 N.C. 738, 86 S.E. 2d 453 (1955)
Justice Higgins contrasted the maintenance requirement ‘“(ijn
early times, when the country was thinly populated, when lands
were of relatively little value, when public funds for road and
street construction and maintenance were simply not available

" with the maintenance requirement “when the State and
Towns developed and larger and larger sums of money became
available for highways and streets " and roads were
“authorized by carefully prepared proceedings.” In addressing the
testimony of witnesses as to the existence of a street for the
period of about 1895 to 1955 Justice Higgins wrote:

There can be no doubt but that under the old decisions
of this Court the evidence of the use of the alley by the
public for the time shown by the plaintiff's evidence would be
amply sufficient to sustain the findings and judgment in this
case. Under the later decisions, we think the facts offered,
though somewhat inconclusive as proof of acceptance, con-
stitute some evidence and as such will support Judge Grady’s
findings.

However, as the State and the towns developed, and
larger and larger sums of money became available for high-
ways and streets, they were surveyed with mathematical ex-
actness. They were authorized by carefully prepared pro-
ceedings. Records of surveys and plans showing the exact
location were made and were available at every courthouse
and town hall. The authority for the location and construction
can be ascertained without difficulty. As a consequence, the
recent decisions of this Court are in harmony with and recog-
nize the change in conditions. In an opinion by Barnhil .J.,
now C.J., in the case of Chesson v. Jordan, 224 N.C. 289, 29
S.E. 2d 906 [1944], the Court clearly states the modern view:
“According to the current of decisions in this Court, there
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can be in this State no public road or highway unless it be
one either established by public authorities in a proper pro-
ceeding regularly instituted before the proper tribunal; or
generally used by the public and over which the public
authorities have assumed control for a period of twenty
years or more; or dedicated to the public by the owner of the
soil with the sanction of the authorities and for the mainte-
nance and operation of which they are responstble.” (Em-
phasis added.)

Long after the time the alley in question here had been
in use according to the plaintiff's evidence, maintenance of
streets and highways generally consisted of the draining or
filling up of mudholes, often by the owner of the adjacent
property. Then, the use alone was sufficient to establish the
right. Then, no provision or facilities were provided for
maintenance. Now, it is not enough for the public to use the
streets, highways or alleys for twenty years. The public
authorities must assert control over them.

Id. at 743, 86 S.E. 2d at 457. While this statement appears in a
case which involved the question of dedication of a street and ac-
ceptance thereof by the public, it serves as further illustration
that the cases are in conflict as to the necessity (requirement) of
showing maintenance by the public either as some evidence of the
exercise of public control or as a necessary element of public pre-
scription.

While the question of the mnecessity of proving public
maintenance in order to establish a public road in this manner is
an interesting one, and one about which much could be written,
we find it unnecessary to address the matter in any greater detail
for the purposes of this decision. Assuming arguendo, that a re-
quirement of public maintenance is applicable, and although the
evidence was conflicting on this issue, we find sufficient evidence
of public maintenance to take the case to the jury.

While, as previously indicated, evidence as to the public
maintenance of the roads in question was in conflict, evidence
which would support the petitioners’ claim of public maintenance
included the following:
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Mr. Thomas J. King, 51 years of age, who lived on the Outer
Banks of Dare County virtually all of his life testified that his
father was a full time State Highway Department employee and
that between the years 1946 and 1948 his father worked the
Soundside Road with a State Highway truck with a pull drag and
also put rushes in the holes on the road. His father’s job was to
make the roads passable and he worked the Pole Line Road to
within 100 yards of Dr. Baum’s house and stopped there because
the road was hard and it did not need any work.

Mr. Jesse Newman who lived on the Outer Banks since 1937
testified that he worked for the Interior Department, National
Parks Service, and was familiar with the Currituck Outer Banks
between Caffey’s Inlet and Poyner’s Hill and Corolla. His group
maintained the roads that they used between Duck and Corolla
and that this work was performed from 1934 to 1936. He stated
that when his trucks went northward out of Duck they would put
brush in the bad places to make the road passable—apparently
referring to the Pole Line Road.

Mr. Lonnie Bowden testified that he lived at Penny’s Hill for
69 years and that in 1937 and 1938 he was employed by the feder-
al Work Progress Administration (WPA) driving a State truck.
The truck was used to haul shells and gravel on the road south of
Corolla to about halfway to Poyner’'s Hill.

Mr. Leslie James Henley testified that he had worked for the
WPA in the area in the 1930’s. He drove a truck for the WPA and
hauled gravel off the beach to make a roadbed. In this testimony,
Leslie Henley was referring to the Inside or Soundside Road ap-
proximately a mile and one-half north of Poyner’'s Hill.

Mr. Oriental Dell Beasley Henley, who had lived on the Outer
Banks all of his life testified that the road was maintained “a lot”
by the Coast Guard and that his father went out and worked on
the roads in question.

Mr. David H. Lawrence testified that he remembered on at
least one occasion riding with his father up to the Quter Banks in
Currituck to see what progress was being made on some road
work there. He stated that this was a Civil Works Administration
(CWA) project and that he observed a road crew working. This
was in the general vicinity of Caffey’s Inlet and further north
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toward Corolla. He specifically testified that he had seen road
crews with equipment working on the road within the Pine Island
property which was not a part of the CWA project. He further
testified that some time in the middle 1930’s he observed work-
men putting myrtle bushes and limbs in holes and ruts in the
Soundside Road and in soft areas along the Pole Line Road.

Mr. Lewis Milford Scarborough, a resident of Duck in the
1940’s, testified that he was employed by the North Carolina
Highway Commission in 1946. He stated that he knew Mr. Tom
King, who was in charge of State work at Duck, and he did some
work on the road north of Caffey’s Inlet. The road was built with
shovels and a road drag and Lewis Secarborough personally
dragged the road near the clubhouse at the Pine Island property.
He worked on the truck driven by Mr. Tom King. This work was
done on the Inside and Soundside Roads to within 200-300 yards
of the clubhouse. Scarborough stated that he was paid by the
State for this work.

Mr. Griggs O'Neal, whose affidavit was offered into evidence,
stated that he had seen State equipment travel on the road with-
in the Pine Island property. He had seen trucks, road graders,
and bulldozers passing through the Pine Island property going to
the Corolla area. When the State road grader returned south
from Corolla and within the Pine Island property it dropped the
blade on the Pole Line Road. He drove on this road later after it
had been graded and leveled off.

Mr. James Scarborough testified that he was 57 years old
and that as a young boy he remembered accompanying his father
on what they called “community” or “gentlemen’s agreement road
work day.” This was some time around 1925 when people would
meet on a certain day and use shovels and horse and cart to work
the road. The ruts were filled in and the branches were trimmed
out of the roadway. He stated this work “started at the Guard
Camp and went as far as Dr. Baum’s property and went a good
half or better toward Kitty Hawk, to what they called the Mule
Plant.”

Upon the foregoing testimony, we find sufficient evidence to
take the case to the jury on the issue of public maintenance. It
cannot be said that petitioners failed to show a right to recover
under any view of the facts which the evidence reasonably tends



60 IN THE SUPREME COURT [313

West v. Slick

to establish or that, as @ matter of law, their evidence was insuffi-
cient to justify a verdict in their favor on this issue. Accordingly,
we must vacate the trial court’s judgment dismissing the action
upon the granting of respondents’ motion for directed verdict at
the close of petitioners’ evidence.?

[S] We are unable to tell from our review of the record whether
respondents are also denying access across their land to the peti-
tioners and the public in general to the area known as the “fore-
shore.” However, much of the testimony indicated that members
of the public also regularly used the foreshore area to make their
way to and from Corolla.

The longstanding right of the public to pass over and along
the strip of land lying between the high-water mark and the low-
water mark adjacent to respondents’ property is well established
beyond need of citation. In North Carolina private property front-
ing coastal water ends at the high-water mark and the property
lying between the high-water mark and the low-water mark
known as the “foreshore” is the property of the State.

Where is the dividing line between the property of the
State and that of the littoral private owner? There is a divi-
sion among the States on that question, and the groups may
be conveniently labeled “high-tide” “low-tide” states.

The “strip of land between the high- and low-tide lines”
is called the foreshore. . .. The high-tide states hold that
private property ends at the high-water mark, and that the
foreshore is the property of the state. The low-tide states, on

2. When the respondents in the case moved for a directed verdict at the close
of the petitioners’ evidence, the trial judge could have reserved his ruling. Even
assuming that the respondents had offered evidence and then renewed their mo-
tion, he could have continued to reserve his ruling and allowed the case to go to the
jury. Where, as here, the question of granting a directed verdict is a close one, the
better practice is for the trial judge to reserve his decision on the motion and allow
the case to go to the jury since (1) if the jury returns a verdict in favor of the mov-
ing party, no decision on the motion is necessary and an appeal may be avoided; (2)
if the jury finds for the nonmoving party, the judge may reconsider the motion and
enter a judgment notwithstanding the verdict; and (3) on appeal, if the motion
proves to have been improvidently granted, the appellate court then has the option
of ordering entry of the judgment on the verdict, thereby eliminating the expense
and delay involved in a retrial. W. Shuford, North Carolina Civil Practice and Pro-
cedure (2d ed.), p. 380 (1981).
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the other hand, fix the boundary at the low-water mark, and
the foreshore is said to belong to the littoral landowner un-
less it has been otherwise alienated. . . .

Although the North Carolina position is somewhat ob-
scured by the vagaries of ancient cases, . . . . North Carolina
is a high-tide state. Under the old “entry and grant” statutes
(which were replaced in 1959 by the State Land Act, Session
Laws, 1959, c. 683, codified as Gen. Stat., c. 146), only land
under non-navigable waters could be entered. Ownership
which might interfere with navigation was not allowed.
Therefore, littoral rights in ocean-front property did not in-
clude the title to the foreshore, which remained in the State.

The State Land Act of 1959, supra, carries forward the
distinction between navigable and non-navigable waters and
provides that land under navigable waters cannot be “con-
veyed in fee,” but that easements may be granted. G.S. 146-3.
More importantly, the act creates a new subclassification for
lands “which lie beneath . . . The Atlantic Ocean to a dis-
tance of three geographical miles seaward from the coastline
of this State,” and provides that no such lands can be “con-
veyed in fee.” G.S. 146-3 and 146-64. There is nothing in the
new act to change the general rule that ownership of the
foreshore remains in the State. On the contrary, it is note-
worthy that a special class was created for the protection of
the foreshore and the marginal seas. We therefore adhere to
our long established rule that littoral rights do not include
ownership of the foreshore.

The littoral owner may, however, in exercise of his right
of access, construct a pier in order to provide passage from
the upland to the sea. “ ‘But the passage under the pier must
be free and substantially unobstructed over the entire width
of the foreshore. This means that from low to high water
mark it must be at such a height that the public will have no
difficulty in walking under it when the tide is low or in going
under it in boats when the tide is high’. . . .” This language
is consistent with the view we take here that the foreshore is
reserved for the use of the public.
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The high-water mark is generally computed as a mean or
average high-tide, and not as the extreme height of the
water. (Citations omitted.)

Fishing Pier, Inc. v. Town of Carolina Beach, 277 N.C. 297, 301-03,
177 S.E. 2d 513, 516 (1970) and numerous cases cited therein.

Therefore, we once again affirm the rule that passage by the
public by foot, vehicle and boat must be free and substantially
unobstructed over the entire width of the foreshore adjacent to
respondents’ property.

We conclude that the petitioners presented sufficient evi-
dence of the situs of the two roads on the ground by sufficiently
specific and definite lines or routes of use to permit, but not re-
quire, a jury to find that either or both roads constitute neighbor-
hood public roads under the third part of N.C.G.S. § 136-67 and
public roads through prescription based upon continuous, adverse
and open public use for more than twenty years. The decision of
the Court of Appeals is therefore reversed. The trial court’s judg-
ment directing a verdict for respondents and dismissing the ac-
tion is vacated and the cause is remanded to the Court of Appeals
for further remand to the Superior Court, Pasquotank County, for
further proceedings not inconsistent with this opinion.

In the event the petitioners should eventually prevail in hav-
ing the court declare either or both of the roads in question as
neighborhood public roads or as public roads by prescription, the
trial court must describe the roads in the judgment so as to give
notice to public authorities, to the titleholder, his successors and
to all others concerned. Should the trial court require expert
assistance in establishing the description it has ample authority
to acquire it.

[6] We have carefully considered respondents’ argument to the
effect that the Court of Appeals erred in overruling respondents’
motion to dismiss petitioners’ appeal for failure to make assign-
ments of error and group exceptions. The petitioners’ exception
to the ruling of the trial court granting the directed verdict was
made in apt time. The appeal itself is an exception to the judg-
ment. The Court of Appeals correctly ruled that the petitioners
satisfied the requirements of Rule 10 of the Rules of Appellate
Procedure.
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Reversed and remanded.

Justices MITCHELL and VAUGHN did not participate in the
consideration or decision of this case.

GENE EDWARD PLOTT v. SYLVIA FAYE EVANS PLOTT

No. 27PA84
(Filed 27 February 1985)

1. Divorce and Alimony §§ 24.1, 24.9— child support—determination of
reasonable living expenses—findings inadequate
A child support order was remanded where the evidence before the court
tended to show that defendant’s monthly living expenses were $847.00 but the
court “found” that only $777.00 was reasonable. A finding of fact that defend-
ant’s average monthly expenses are a certain amount requires only that the
trial judge resolve any conflicts in the evidence and state what he finds to be
true; on the other hand, determining how much of defendant’s average month-
ly expenses should be treated as reasonable in arriving at her disposable in-
come requires an exercise of judgment and is therefore not a question of fact
but a conclusion of law, which should be supported by findings. G.S. 1A-1, Rule
52(a); G.S. 50-13.4(b); G.S. 50-13.4(c).

2. Divorce and Alimony §§ 24.1, 24.9— child support—defendant’s disposable in-
come —findings inadequate
A child support order requiring defendant to contribute one-fourth of the
amount necessary for her child's support was remanded where defendant’s
disposable income was one of the factors relied upon by the trial judge in
determining defendant’s proportionate share of child support and the facts
underlying this determination were not stated in appropriate findings.

3. Divorce and Alimony §§ 24.1, 24.9— child support—use of formula—must be
used accurately
The trial court did not abuse its discretion by applying a formula to deter-
mine defendant’s share of child support, but the formula used cannot be ap-
plied without some degree of mathematical accuracy.

Justice VAuGHN did not participate in the consideration or decision of this
case.

ON petition by plaintiff for discretionary review of a
unanimous decision of the Court of Appeals, 656 N.C. App. 657, 310
S.E. 2d 51 (1983), vacating the judgment for plaintiff entered on
26 July 1982 in ForsyTH County District Court by Tash, J., and
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remanding the case for further proceedings. See N.C. Gen. Stat.
§ 7TA-31(c) (1981).

Morrow & Reavis, by John F. Morrow and Clifton R. Long,
Jr., for plaintiff-appellant.

David F. Tamer, for defendant-appellee.

FRYE, Justice.

The primary issues involved in this appeal are whether a
trial court during a child support hearing must make factual find-
ings to support its conclusion that only a part of the expenses
claimed by a party are reasonable, and whether a trial court
abuses its discretion by applying a formula to determine the non-
custodial parent’s proportionate share of child support. We an-
swer the first question yes and the second question, no.

L

Plaintiff husband and defendant wife were married on 11
January 1964 and divorced almost seventeen years later on 22
September 1980. One child, Timothy, was born of the marriage on
14 September 1969. Timothy has continuously been in the custody
of plaintiff since the parties separated on 12 August 1979. On 26
November 1980, a consent order was entered granting custody of
the child to plaintiff and granting defendant visitation privileges.
On that same day, Judge William H. Freeman entered an order
requiring the non-custodial mother, the defendant, to pay $135.00
monthly as child support. The plaintiff was also given possession
of the couple’s homeplace as part of the child support.

Defendant appealed from Judge Freeman’s order and on 3
November 1981 the North Carolina Court of Appeals, in an un-
published opinion, reversed the order for child support and re-
manded the case for further proceedings. In its decision, the
Court of Appeals quoted from and applied G.S. 50-13.4(b) (amend-
ed 1981), which made the father primarily responsible for support
of his children. The Court of Appeals concluded that the trial
court erred in compelling defendant to share in supporting the
child because: 1) the findings indicated her net income equaled
her expenses; and 2) an inordinate proportion of the total re-
sources, combined earnings, and the residence of the parties was
allocated to the plaintiff and child.
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At a second hearing on 7 July 1982, before Judge Gary B.
Tash, defendant was ordered to pay $150.00 a month child sup-
port, commencing 1 October 1982 and retroactive child support
from 18 June 1981 totaling $1,687.50.

Judge Tash, after considering all the evidence contained in
the parties’ financial affidavits and their limited oral testimony,
made certain findings of facts and conclusions of law. Contained in
Judge Tash’s order are the following relevant findings and conclu-
sions:

(5) The gross income of the plaintiff is $2,916.67 per
month; that the plaintiff’s net income after taxes is $1,980.65;
that the reasonable living expenses of the plaintiff, including
payments due on the outstanding loans, are $1,114.25 per
month; that the available income of the plaintiff over and
above his reasonable expenses is approximately $886.00 per
month;

(6) The gross income of the defendant is $1,285.00 per
month; that the defendant’s net income after taxes if (sic)
$957.48 per month; that the reasonable living expenses of the
defendant, including payments due on outstanding loans, is
$777.00 per month; that the available income of the defendant
over and above her reasonable expenses is approximately
$180.00 per month;

(7) The reasonable needs of the minor child of the parties
for health, education and maintenance is approximately
$625.00 per month . . . .

(10) . . . that the plaintiff further provides child care and
homemaker contributions in the homeplace of the plaintiff
and minor child of a value of approximately $130.00 per
month;

(12) The relative ability of the plaintiff to provide sup-
port for the minor child of the parties is approximately four
times the ability of the defendant to provide said support;

(13) Neither party presented evidence concerning his or
her estate, and the Court, therefore, did not take into con-
sideration the estates of the parties in entering its order
herein;
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(14) The reasonable expenses of the parties and the child
referred to above represent expenses that are consistent
with the accustomed standard of living of the child and the
parties prior to the separation of the parties;

(15) In ordering the defendant to provide financial sup-
port for the minor child of the parties, the Court should and
has taken into consideration the value of the defendant’s
interest in the former homeplace of the parties and the
household and kitchen furnishings located in said former
homeplace, for which the plaintiff is being granted a writ of
possession;

Based upon the foregoing findings of fact, the Court
makes the following conclusion of law:

(1) Taking into consideration the reasonable needs of the
minor child for health, education and maintenance and having
due regard to the earnings, conditions, accustomed standard
of living of the child of (sic) the parties, the child care and
homemaker contributions of each party, and other facts of
this particular case, including, inter alia, the fact that the
plaintiff is being awarded a writ of possession of the former
homeplace of the parties and the household and kitchen fur-
nishings therein as part of the order of child support herein,
the defendant should be ordered to pay child support into the
Office of the Clerk of Superior Court of Forsyth County,
North Carolina, in the amount of $150.00 per month to the
(sic) disbursed to the plaintiff at Post Office Box 276, Clem-
mons, North Carolina, 27012.

(4) Taking into consideration the reasonable needs of the
minor child for health, education and maintenance and having
due regard to the earnings, conditions, accustomed standard
of living of the child of (sic) the parties, the child care and
homemaker contributions of each party, and other facts of
this particular case, the defendant should be ordered to pay
$135.00 per month retroactive support payments, a total of
$1,687.50 for 12Y%> months, on or before the 17th day of
September, 1982;

It was also stipulated between the parties that the plaintiff

would be awarded a writ of possession of the former homeplace
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and all household and kitchen furnishings located therein and that
this property would be considered as part of the child support.

Again, the defendant appealed to the Court of Appeals. For
reasons explained hereafter, that court vacated Judge Tash’s
order and remanded the cause for further proceedings not incon-
sistent with its opinion. Plott v. Plott, 65 N.C. App. 657, 310 S.E.
2d 51 (1983). Additional facts deemed relevant to our resolution of
the issues before us will be incorporated in this opinion.

1L

The issues raised by the plaintiff generally relate to the ap-
propriateness of the amount of child support to be paid by the
mother, who is the non-custodial parent. Before considering this
question, some attention must be devoted to the law that governs
actions for support of a minor child. The Court of Appeals correct-
ly concluded that at the time of the second hearing G.S. 50-13.4(b)
(Cum. Supp. 1981) imposed primary liability upon both the father
and mother to support a minor child.! That statute, in pertinent
part, states:

(b) In the absence of pleading and proof that the cir-
cumstances otherwise warrant, the father and mother shall
be primarily liable for the support of a minor child . . . .
Such other circumstances may include, but shall not be lim-
ited to, the relative ability of all the above-mentioned parties
to provide support or the inability of one or more of them
to provide support, and the needs and estate of the child.

1. Prior to the statutory amendments to G.S. 50-13.4 in 1981, the father had the
primary duty of support, while the mother's duty was only secondary. In cases
decided under the prior version of 50-13.4(b), the courts softened the financial
burden placed on fathers by reading subsections (b} and (c) to G.S. 50-13.4 together.
These companion subsections were interpreted as contemplating a “mutuality of
obligation on the part of both parents to provide material support for their minor
children where circumstances preclude placing the duty of support upon the father
alone.” Coble v. Coble, 300 N.C. 708, 711, 268 S.E. 2d 185, 188 (1980). Prior case law
interpreted this statute as requiring the trial court to first find that the father
alone could not make the entire payment before the mother could be required to
contribute. /n re Register, 303 N.C. 149, 277 S.E. 2d 356 (1981). Practically all states
have imposed on mothers an equal duty to support. See, Hunter, Child Support
Law and Policy: The Systematic Imposition of Costs on Women, 6 Harv. Women's
L.J. 1 (1983);; Comment, Child Support: His, Her or Their Responsibility? 25
DePaul L. Rev. 707 (1976).
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The judge may enter an order requiring any one or more of
the above-mentioned parties to provide for the support of the
child as may be appropriate in the particular case . . .

Today, the equal duty of both parents to support their
children is the rule rather than the exception in virtually all
states. H. Krause, Child Support in America: The Legal Perspec-
tive 4-5 {(1981). “[T]he parental obligation for child support is not
primarily an obligation of the father but is one shared by both
parents.” Rand v. Rand, 280 Md. 508, 516, 374 A. 2d 900, 905
(1977); see generally Kurtz, The State Equal Rights Amendments
and Their Impact on Domestic Relations Law, 11 Fam. L. Q. 101
(1977-78) (discussing ramifications of the equal duty of support on
the mother). This equal duty to support, however, does not im-
pose upon both parties an equal financial contribution when such
an allocation would be unfair or place too great a burden on a par-
ty. Beall v. Beall, 290 N.C. 669, 228 S.E. 2d 407 (1976). In fact, it
has been recognized that the equal duty to support does not nec-
essarily mean the amount of child support is to be automatically
divided equally between the parties. “Rather, the amount of each
parent’s obligation varies in accordance with their respective
financial resources.” German v. German, 37 Md. App. 120, 123,
376 A. 2d 115, 117 (1977).

The amount of each party's contribution to child support is
generally determined by the judge on a case-by-case basis. The
judge must evaluate the circumstances of each family and also
consider certain statutory requirements in fixing the amount of
child support. Quick v. Quick, 305 N.C. 446, 290 S.E. 2d 653 (1982).
G.S. 50-138.4{c) mandates that the trial judge consider the following
factors in setting child support amounts:

{c) Payments ordered for the support of a minor child
shall be in such amount as to meet the reasonable needs of
the child for health, education, and maintenance, having due
regard to the estates, earnings, conditions, accustomed stand-
ard of living of the child and the parties, the child care and
homemaker contributions of each party, and other facts of
the particular case.

To comply with G.S. 50-13.4(c), the order for child support
must be premised upon the interplay of the trial court’s conclu-
sions of law as to the amount of support necessary “to meet the
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reasonable needs of the child” and the relative ability of the par-
ties to provide that amount. Coble v. Coble, 300 N.C. 708, 712, 268
S.E. 2d 185, 189 (1980). To support these conclusions of law, the
court must also make specific findings of fact so that an appellate
court can ascertain whether the judge below gave “due regard to
the estates, earnings, conditions, accustomed standard of living of
the child and the parties, the child care and homemaker contribu-
tions of each party, and other facts of the particular case.” G.S.
50-13.4(c); Coble, 300 N.C. 708, 268 S.E. 2d 185. Such findings are
necessary to an appellate court’s determination of whether the
judge’s order is sufficiently supported by competent evidence.
Crosby v. Crosby, 272 N.C. 235, 168 S.E. 2d 77 (1967). If the
record discloses sufficient evidence to support the findings, it is
not this Court’s task to determine de novo the weight and
credibility to be given the evidence contained in the record on ap-
peal. Knutton v. Cofield, 273 N.C. 355, 160 S.E. 2d 29 (1968).

The judge’s consideration of the above factors contained in
G.S. 50-13.4(c) is not guided by any magic formula. Bruch, Devel-
oping Standards for Child Support Payments: A Critique of Cur-
rent Practice, 16 U.C.D. L. Rev. 49 (1982); Franks, How to
Calculate Child Support, 86 Case & Com. 1 (1981). Computing the
amount of child support is normally an exercise of sound judicial
discretion, requiring the judge to review all of the evidence
before him. Absent a clear abuse of discretion, a judge’'s deter-
mination of what is a proper amount of support will not be dis-
turbed on appeal. Beall v. Beall, 290 N.C. 669, 228 S.E. 2d 407
(1976). In exercising sound judicial discretion, a trial judge is
guided by the following general principles:

By the exercise of his discretion, a judge ought not to ar-
rogate unto himself arbitrary power to be used in such a
manner so as to gratify his personal passions or partialities.
(Citation omitted.) . . . A judge is subject to reversal for
abuse of discretion only upon a showing by a litigant that the
challenged actions are manifestly unsupported by reason. (Ci-
tation omitted.)

Clark v. Clark, 301 N.C. 123, 128-29, 271 S.E. 2d 58, 63 (1980).

With these general legal principles to guide us, we shall now
consider plaintiff’s arguments regarding defendant’s contribution
to child support.
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IIL

[1] Plaintiff contends that the Court of Appeals was incorrect in
its holding that the trial judge erroneously rejected certain listed
expenses claimed by the defendant. The Court of Appeals con-
cluded that finding of fact number (6) was not specific enough to
indicate why, under the circumstances, certain of defendant’s
itemized personal expenses were unreasonable and consequently
rejected by the judge. The trial court found as a fact the follow-
ing:

Plaintiff Defendant Child

Gross Income $2,916.67 $1,285.00

Net Income 1,980.65 957.48
(After Taxes)

Reasonable Living 1,114.25 777.00

Expenses (Includes
Outstanding Loan
Payments)
Available Income? 886.00 180.00
(After Reasonable
Expenses)
Reasonable Needs 625.00

The record does not contain a mathematical worksheet re-
flecting the amounts that were allowed or disallowed by the
judge for reasonable living expenses. The Court of Appeals ex-
amined the record and explained how the trial court apparently
arrived at its figures:

A close examination of the record indicates that the trial
court arrived at these figures by using the gross income
figures supplied by the parties and then adding their in-
dicated deductions for loans, savings, and retirement back
into the net income figure supplied by the parties, but later
subtracting these items again as part of the parties’ reason-
able monthly expenses. However, while the trial judge ap-
parently accepted all of plaintiff's listed expenses as reason-

2. We will refer to this amount as “disposable income,” although the Court of
Appeals labels it “discretionary income.” This amount equates to net income after
deducting reasonable personal expenses.
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able, including his payroll savings deductions of $175.00 per
month, only $567.00 of defendant’s listed expenses of $747.00
were found to be reasonable. Without a specific finding of
fact indicating why, under the circumstances, defendant’s
itemized personal expenses were not reasonable, this Court
cannot adequately make its determination whether the order
predicating the amount of liability upon an analysis of the
balance sheets of the respective parties is adequately sup-
ported by competent evidence.

Plott, 65 N.C. App. at 655, 310 S.E. 2d at 56.

In our quest to accurately determine whether the trial court
did arrive at its figures as the Court of Appeals explains and to
correctly identify the amount of defendant’s personal expenses ac-
cepted by the trial judge as reasonable, we have conducted an
independent analysis of the parties’ income and expense state-
ments. It is certain that the trial court, in arriving at its figures,
did base its calculations on the affidavits and brief oral testimony
presented by the parties to supplement their affidavits. These af-
fidavits disclose the following pertinent data:

Plaintiff
Gross Wages $2,916.67
Taxes and Social Security $936.02
Loans (Includes Auto) 285.76
Others (Specify) Bell
Systems Savings 175.00
Net Wages $1,519.89
Total Expenses 828.76
Defendant
Gross Wages $1,285.00
Taxes and Social Security $327.42
Retirement 100.00
Loans 100.00
Others 10.36
1.00
Net Wages $ 746.12

Total Expenses 747.00



72 IN THE SUPREME COURT [313

Plott v. Plott

Not having the actual mathematical computations used by
the judge in determining his factual findings places both this
Court and the Court of Appeals at an obvious disadvantage. With-
out the judge's computations, we can, as did the Court of Appeals,
only speculate as to how the trial judge arrived at the final
figures contained in the judgment. We have carefully reviewed
and analyzed the figures contained in the record. Our computa-
tions indicate that the Court of Appeals was inaccurate in its ex-
planation in the following respects:

1. Both parties’ net income was found by subtracting
taxes and social security from the gross income, not by add-
ing to and subtracting from the gross income certain items
listed by the Court of Appeals.

Plaintiff Defendant

Gross $2,916.67 $1,285.00
Taxes & Soc. Sec. 936.02 327.42
Net Income $1,980.65 $ 957.58*

*The trial court’s figure of $957.48 apparently contains a
slight mathematical error of 10 cents.

2. The reasonable expenses of plaintiff did not include, as
the Court of Appeals states, plaintiff's payroll deductions of
$175.00 per month. Instead, plaintiff's reasonable expenses
are comprised of his listed expenses and his outstanding loan
payment, calculated as follows:

Listed Expenses $ 828.76
Accepted as Reasonable

Loan(s) 285.76

Total Reasonable Living Expenses $1,114.52*

*The trial court’s figure of $1,114.25 apparently contains
a transpositional error.

3. The trial court accepted $677.00 of defendant’s listed
expenses as reasonable, a sum appreciably greater than
presumed by the Court of Appeals. This sum together with
her outstanding loan payment were thus combined to equal
her total reasonable living expenses as follows:
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Listed Expenses $677.00
Accepted as Reasonable

Loan(s) 100.00

Total Reasonable Living Expenses $777.00

Contrary to the Court of Appeals’ determination that “only
$567.00 of defendant’s listed expenses of $747.00 were found to be
reasonable,” the trial court instead accepted $677.00 of defend-
ant’s listed expenses of $747.00 as reasonable. This indicates that
the court rejected $70.00 of defendant’s listed expenses instead of
the $180.00 figure projected by the Court of Appeals.

In Coble, this Court wrote:

We note moreover that before liability or need may be
predicated upon an analysis of the balance sheets of the re-
spective parties, the trial court should be satisfied that the
personal expenses itemized therein are reasonable under all
the circumstances. We mention this consideration simply to
remind the trial bench that a party’s mere showing that ex-
penses exceed income need not automatically trigger the con-
clusion that the expenses are reasonable, or that the party is
incapable of providing support and in need of additional as-
sistance. Indeed, the very fact that a party has a support
obligation should always bear on the ‘reasonableness’ of that
party’s personal expenses. See, e.g., County of Stanislaus v.
Ross, 41 N.C. App. 518, 255 S.E. 2d 229 (1979). In the absence
of contrary indications in the record, however, an appellate
court will normally presume that a party’s personal expend-
itures have been deemed reasonable by the trial judge. While
a lack of a specific conclusion as to reasonableness will not
necessarily be held for error, the better practice is for the
order to contain such a conclusion.

Coble, 300 N.C. at 714, 268 S.E. 2d at 190.

The judge in his orders specifically found that the reasonable
living expenses of the defendant, including payments due on out-
standing loans, were $777.00 per month. “This ‘finding’ is more
properly denominated a conclusion of law, since it states the legal
basis upon which defendant’s liability may be predicated under
the applicable statute(s), . . .” Coble, 300 N.C. at 713, 268 S.E. 2d
at 189. To support this conclusion of law, there must be factual
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findings specifically made by the trial judge. See N.C. Gen. Stat.
1A-1, Rule 52(a). Although Rule 52(a) does not require a recitation
of the evidentiary and subsidiary facts required to prove the
ultimate facts, it does require specific findings of the ultimate
facts established by the evidence, admissions, and stipulations
that are determinative of the questions involved in the action and
essential to support the conclusions of law reached. Quick, 305
N.C. 446, 290 S.E. 2d 653.

We note that the evidence before the court tended to show
that plaintiff's monthly living expenses were $1,114.52, a sum that
included $285.76 per month for plaintiff's outstanding loan pay-
ment. The trial judge found that plaintiff's reasonable living ex-
penses were $1,114.25 per month, an amount virtually equal to
that shown by plaintiff's evidence. If read as a conclusion of law,
that all of plaintiff's listed expenses were reasonable, then the
failure to make a specific finding of fact as to plaintiff's actual
monthly expenses is unobjectionable.

On the other hand, the evidence before the court tended to
show that defendant’s monthly living expenses were $847.00, a
sum that included $100.00 per month for her outstanding loan
payment. However, the trial judge’s “finding” that only $777.00 of
defendant’s claimed monthly living expenses are reasonable rep-
resents either an implicit finding of fact that defendant had no
other expenses, which appears contrary to the evidence present-
ed, or a conclusion of law that the other expenses claimed were
not reasonable. It thus becomes important for the trial judge in
this case to make explicit findings of fact as to defendant’s month-
ly living expenses as a basis for the conclusion of law that only a
part of those expenses are reasonable. The finding of fact that
defendant’s average monthly expenses are a certain amount re-
quires only that the trial judge resolve any conflicts in the evi-
dence and state what he finds to be true. On the other hand,
determining how much of defendant’s average monthly expenses
should be treated as reasonable in arriving at her disposable in-
come requires an exercise of judgment and is therefore not a
question of fact but a conclusion of law. Since this conclusion of
law is not supported by any finding of fact, the cause must be
remanded for additional factual findings. Coble, 300 N.C. 708, 268
S.E. 2d 185.
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Iv.

[2] Plaintiff next contends that the Court of Appeals was incor-
rect in finding that the trial court abused its discretion in order-
ing defendant to contribute to child support when such an award
failed to reflect the relative abilities and hardship to each party.
Specifically, the Court of Appeals held that the order requiring
the defendant to contribute one-fourth of the amount necessary
for the child’s support constitutes an abuse of discretion because
of the striking discrepancy in the parties’ respective abilities to
provide support under the facts of the case.

The Court of Appeals is correct that equal legal duty to sup-
port pursuant to G.S. 50-13.4(b) does not impose an equal financial
contribution by both parties. However, we are not prepared to
say that the trial court abused its discretion solely because de-
fendant was ordered to pay a proportionate share of the child’s
needs, based on a comparison of the disposable incomes of the
parties. “[T)he ability of the supporting spouse to pay is ordinari-
ly determined by his or her income at the time the award is
made.” Quick, 305 N.C. 446, 453, 290 S.E. 2d 653, 658. Although
the relative ability of the parties to contribute should not depend
solely and exclusively on the parties’ income, we consider the
court’s use of the parties’ disposable income (net income after
deducting personal expenses) to fairly reflect the relative abilities
of the parties to contribute proportionately to support of the
child. Furthermore, we do not agree that the proportionate
amount of defendant’s disposable income to be contributed to
child support places a greater hardship on her simply because the
plaintiff's disposable income approximates the defendant’s entire
net income. Indeed, the trial court’s ratio established by the final
disposable income figures should reflect the relative abilities of
the parties to contribute to child care costs, rather than an
amount based on gross income alone.

The Court of Appeals and defendant cite Fuchs v. Fuchs, 260
N.C. 635, 133 S.E. 2d 487 (1963) to support their position that it is
an abuse of discretion to require defendant to contribute one-
fourth of the $625.00 needed by the child. Fuchs does not per-
suade this Court to adopt this position. The trial court in that
case based the amount of child support on the non-custodial par-
ent’s net pay after deductions, apparently without allowing any
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credit for defendant’s living expenses. Additionally, the court did
not consider the reasonable needs of the children. The trial court
did not base the non-custodial parent’s contribution to child sup-
port upon his ability to pay or upon the needs of the children.
That is not the case here. In the case subd judice, the court did
take into consideration the non-custodial parent’s living expenses
and the child’s needs prior to determining the proper amount of
child support to be contributed by the defendant.

Other cases cited in the Court of Appeals’ opinion and the
defendant’s brief are also not analogous to the case before us. In
those cases, as in Fuchs, the trial court did not refer to nor con-
sider the non-custodial parent’s living expenses before computing
that parent’s contribution to child support. The trial court in both
cases based its child support award on defendant’s salary, without
deducting any of defendant’s expenses. Martin v. Martin, 263 N.C.
86, 138 S.E. 2d 801 (1963); Beall v. Beall, 290 N.C. 669, 228 S.E. 2d
407 (1976). In an additional case cited in defendant’s brief and
throughout the Court of Appeals’ opinion, the trial court’s finding
of fact listed defendant’s living expenses as $510.00 per month, an
amount in excess of the defendant’s listed monthly net income of
$483.32 per month, a fact which, on its face, tended to negate the
conclusion that the defendant (non-custodial) parent was capable
of providing support. Coble, 300 N.C. 708, 268 S.E. 2d 185. In the
present case, however, “finding of fact” number (6} lists defend-
ant’s reasonable expenses as $777.00 per month and income as
$957.48 per month, which does not on its face reflect a deficit
balance or an incapability of the non-custodial parent to provide
any support.

The Court of Appeals viewed plaintiff's possession and use of
the homeplace and the personal possessions within the home to be
further evidence of the trial court’s failure to give “due regard to
the earnings, conditions, accustomed standard of living of the
child and the parties, the child care and homemaker contributions
of each party, and other facts of this particular case.” However,
we note that the parties stipulated that the plaintiff should be
awarded possession of the homeplace and the household and
kitchen furnishings therein. Furthermore, the court in finding of
fact number (15) specifically states that due regard was given to
the defendant’s interest in the homeplace and the personal pos-
sessions. Finding of fact number (10) states that the court placed
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a value of $130.00 per month on the contributions made by plain-
tiff in the form of child care and homemaker contributions in the
homeplace. G.S. 50-13.4(c) recognizes that a party’s contribution to
child support may consist of factors other than direct monetary
contributions. “All such forms of indirect support must be includ-
ed in determining the just and proper contribution of a parent
toward the support and welfare of the child.” Smith v. Smith, 290
Or. 675, 678, 626 P. 2d 342, 344 (1981). This fact indicates that the
judge could have viewed plaintiff's indirect additional contribu-
tion to child support as a factor to justify and offset plaintiff's use
and possession of defendant’s interest in the homeplace.

As noted earlier in this opinion, the trial court failed to make
adequate factual findings to support its conclusion of the reason-
ableness of defendant’s expenses. Since defendant’s expenses
were deducted from her net income in order to determine her
disposable income, it stands to reason that the correctness of the
trial judge's “findings” regarding defendant's reasonable ex-
penses will necessarily have an impact upon defendant’s amount
of disposable income. This disposable income amount was one of
the factors relied upon by the trial judge in determining defend-
ant’s proportionate share of child support. However, since the
facts underlying this determination were not stated in ap-
propriate and adequate findings of fact that enable an appellate
court to ascertain that the amount ordered was within the trial
court’s discretion, Quick, 305 N.C. 446, 290 S.E. 2d 653, the case
must be remanded in order that such findings can be made.

V.

[3] Finally, plaintiff challenges the Court of Appeals’ conclusion
that the use of a mathematical formula by the trial court con-
stitutes an abuse of discretion. The trial court determined that
plaintiff’s disposable income of $886.00 was approximately four
times that of defendant’s disposable income of $180.00; and there-
fore, apparently based on this ratio, defendant was responsible
for approximately one-fourth of the child's monthly needs of
$625.00, or $150.00 a month. The plaintiff's responsibility for sup-
port constituted the balance of support for the child’s needs. The
Court of Appeals stated, “Such a calculation can hardly be con-
sidered an exercise of ‘discriminating judgment within the bounds
of reason.'” Plott, 65 N.C. App. 657, 667, 310 S.E. 2d 51, 57.
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Commentators generally agree, “[N]o precise formula exists
to assist the court in determining a fair support award, and the
uniqueness of each divorce renders a precedent almost valueless.”
Note, Inflation-Proof Child Support Decrees: Trajectory to a
Polestar, 66 Iowa L.R. 131, 135 (1980); see generally Bruch, supra
(containing a discussion of formulae for allocating support costs
when parties are in unequal financial positions to contribute to
the child support); Note, Smith v. Smith: No Magic Formula for
Determining Child Support Payments of the Non-Custodial Par-
ent, 18 Williamette L.R. 353 (1982). Although no precise formula
has been hailed as a panacea, some courts have endorsed the use
of a formula for determining the amount of child support to be
awarded. Melzer v. Witsberger, 505 Pa. 462, 480 A. 2d 991 (1984)
(plurality opinion) (mandating the trial courts’ use of a defined for-
mula); Smith v. Smith, 290 Or. 675, 626 P. 2d 342 (1981) (fractional
shares based on parents’ gross income); Rand v. Rand, 280 Md.
508, 374 A. 2d 900 (1977) (fractional shares based on parents’
disposable income). Additionally, the use of a formula has been
recognized by the courts and commentators as an effective
uniform means of allocating the burden of child support propor-
tionately between the parents in accordance with their respective
financial resources. Rand, 280 Md. 508, 374 A. 2d 900; Smith, 290
Or. 675, 626 P. 2d 342; Bruch, supra. Interestingly, the Court of
Appeals in Hamilton v. Hamilton, 57 N.C. App. 182, 290 S.E. 2d
780 (1982) made the following enlightened comments about this
same topic:

We note that plaintiff has set forth in her brief two
possible formulas by which the amount of child support could
be determined according to objective criteria. These for-
mulas, based on guidelines appearing in professional publica-
tions, do not appear in the record and therefore cannot be
considered on appeal. Nevertheless, the Court wishes to lend
its approval to the employment of such guidelines by many
trial courts and to encourage their use by others. A review of
case law underscores the total lack of consistency in the
amount of child support awarded by courts. Moreover, the
route by which the court arrived at a particular award is too
often impossible to fathom.
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Employment of a standard formula . . . would take into ac-
count the needs and resources of the parents, as well as the
needs of the children, and would result in fair apportionment
of responsibility in the majority of cases.

The employment by the trial judge of a formula based on a ratio
established by the parties’ disposable income figures seems a fair
method to apply so that parents can share equally the respon-
sibility for supporting their children. The judge's use of a ratio
seems to be supported by logic and reason, based upon simple
mathematics rather than simple guesswork. Therefore, we agree
with plaintiff that the trial court did not abuse its discretion in
applying a formula for determining defendant’s share of child sup-
port.

Although the use of such a formula does serve as a conveni-
ent guideline in assisting the trial judge in fairly calculating child
support awards, the formula used cannot be applied without some
degree of mathematical accuracy. The plaintiff’s disposable in-
come, whether $886.00 or $866.40,% is closer to five times the
defendant’s disposable income of $180.00 rather than four times,
as found by the trial judge. Thus, following the trial judge’s
reasoning as reflected in the judgment, the relative ability of the
plaintiff to pay is closer to five times that of defendant, rather
than four times. Since this fact could have a significant impact
upon defendant’s financial contribution to support of the child,
upon remand, the trial judge should include this fact in his con-
sideration.

The Court of Appeals declined to reach the issue concerning
the amount of defendant’s retroactive child support, since the
calculations were to be redetermined anew upon retrial. Although
our remand does not necessarily require a new trial, defendant
should be afforded an opportunity to be heard on the question of
whether the amount of arrearages is affected by this decision,

3. While performing our calculations, we note that the trial court specifically
found that plaintiff’s approximate disposable income is $886.00 per month. The
amount of disposable income should be the difference between plaintiff's net income
after taxes of $1,980.65 and plaintiff's reascnable expenses of $1,114.25, which is
$866.40, an amount approximately $20.00 less than the court’s figure of $886.00.
This may have been a mathematical error on the part of the trial judge.
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This cause is remanded to the Court of Appeals for further
remand to the District Court, Forsyth County, for additional fac-
tual findings to support the trial judge's conclusions regarding
the reasonable expenses of the defendant, for a determination as
to whether the mathematical miscalculations of the trial judge af-
fected the amount of child support ordered, and for further action
not inconsistent with this opinion.

Reversed in part; affirmed in part; modified and remanded.

Justice VAUGHN did not participate in the consideration or
decision of this case.

STATE OF NORTH CAROLINA v. MYRON EARL PRIDGEN

No. 226A84
(Filed 27 February 1985)

1. Criminal Law § 87.1 — leading questions

The trial court did not abuse its discretion in permitting the prosecutor to
ask certain leading questions of several witnesses who were inarticulate, reti-
cent, and generally unable to communicate clearly.

2. Criminal Law § 66.2— identification testimony—effect of equivocation by a
witness
The trial court did not err in allowing photographic identification
testimony by a witness who testified that she had identified defendant’s
photograph as the one most closely resembling a man she saw on the night of
the crime but that she couldn't be sure, since a witness’s equivocation on the
question of identification does not render the testimony incompetent but goes
only to its weight.

3. Criminal Law § 169.3— objection sustained —other evidence of same import—
absence of prejudice

Defendant was not prejudiced when the trial court sustained the prose-
cutor’s objection to an answer given in response to a question which the prose-
cutor himself asked the witness on redirect examination where the same
evidence was repeatedly elicited during cross-examination of the witness.

4. Homicide § 15— photograph and location of third person’s house —relevancy to
show motive

In a prosecution for first-degree murder, a photograph of and evidence as
to the location of a third person’'s house were relevant to establish that the
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motive for the murder was to prevent the victim from testifying in a criminal
case against defendant and the third person and that the third person was one
of two men seen with the victim at the time of his disappearance.

5. Homicide § 15— location of defendant’s house —relevancy to show opportunity

Testimony concerning the location of defendant’s house with respect to

the murder scene was relevant to establish that defendant’s opportunity to

murder the victim was enhanced by the proximity of his house to the crime
scene.

6. Criminal Law § 34.7— pending charges—evidence competent to show motive

Evidence pertaining to charges pending against defendant for forgery and

failure to return a rental tool was admissible in a murder trial to prove that

the motive for the murder was to prevent the victim from testifying against
defendant.

7. Criminal Law § 66— identification of defendant—size comparison
The trial court properly permitted two witnesses to testify that the driver
of a car in which a murder victim disappeared was the same size and about the
same height and weight as defendant.

8. Criminal Law § 42.5; Homicide § 20— identification of car —equivocation in tes-
timony
Testimony by two witnesses identifying a car parked in defendant’s yard
as the one they had seen on the night of a murder was not rendered inadmis-
sible because the witnesses testified that the car “looked like” or “appeared to
be” the same car they had previously seen. Whatever equivocation attended
their testimony went to its weight, not its admissibility.

9. Constitutional Law § 30; Bills of Discovery § 6— discovery of proposed testi-
mony — admissibility of substantially similar testimony
Where trial testimony is substantially similar to what in substance was
provided to defendant during discovery, and variations are attributable to the
addition or elaboration of detail or are merely changes in vocabulary or syn-
tax, the testimony is admissible and in full compliance with our discovery
rules. Therefore, where defendant was provided well in advance of trial with
proposed testimony that defendant told the witness that he was going to “take
care of’ the victim, the trial court properly ruled that testimony by the
witness that defendant stated that “he might get somebody to shoot” the vic-
tim was admissible because there had been substantial compliance with G.S.
15A-903(a)2).

10. Homicide § 15— route from murder scene —admissibility to show opportunity

Testimony regarding the route one might take from the street where a

murder victim was last seen to the street where the body was found was rele-
vant to establish the opportunity for defendant to commit the crime.

11. Criminal Law § 53.1; Homicide § 15.4— range of gunshot— testimony by pa-
thologist
A pathologist was qualified to give his opinion that one gunshot wound
was inflicted to the victim’s head at close range and that a second wound was
inflicted with the barrel of the weapon more than six inches from the skin.
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12.

13.

14.

15.

16.

17.

18.

Criminal Law § 53.1; Homicide § 15.4— time of death—expert testimony

A doctor who performed an autopsy could give an opinion as to the time
of death based on the probable lapse of time between the victim’s last inges-
tion of food and the victim's death.

Criminal Law § 50.1; Homicide §§ 15.4, 18.1 — murder victim alive when clutch-
ed grass—testimony by medical doctor —relevancy

A medical doctor was qualified to state an opinion that a murder victim
was alive when he clutched grass which was found in his hand, and such
testimony was relevant to establishment both that the victim was shot at the
crime scene and that the murder was committed with premeditation and
deliberation.

Homicide § 15.4— position of body when wound inflicted—testimony by
medical doctor

A medical doctor who examined a murder victim's body at the crime
scene was properly permitted to state an opinion as to the position of the vic-
tim's body when the fatal wound was inflicted.

Homicide § 15.4— time of death—testimony by medical doctor

A medical doctor was properly permitted to state an opinion as to the
time of death based upon the doctor’s at-the-scene examination of the body and
other physical evidence available.

Homicide § 21.5— premeditation and deliberation —defendant as perpetrator —
sufficiency of evidence

There was sufficient evidence of premeditation and deliberation to sup-
port a charge against defendant of first-degree murder where the evidence
tended to show that defendant had threatened the victim prior to the murder;
following the murder defendant exhibited a callous and smug attitude toward
the victim's death; the body was concealed at the side of a deserted dirt path;
there had been ill will between defendant and the victim over the victim’s im-
pending court testimony against defendant in a criminal case; and the victim
was shot three times in the head. Furthermore, evidence of the victim’s disap-
pearance in a car later identified as belonging to defendant, together with
other facts and circumstances tending to prove that defendant drove the car
and that the victim was killed a short time later, was sufficient to support a
jury finding that defendant was the perpetrator of the crime.

Criminal Law § 113.7— charge on aiding and abetting and acting in concert

In a prosecution for first-degree murder in which the evidence would per-
mit the jury to infer that another man was with defendant when the victim
was murdered, the trial court properly instructed the jury on aiding and abet-
ting and acting in concert to insure that the jury understood that, irrespective
of who actually shot the vietim, defendant would be equally guilty under the
theories of acting in concert and aiding and abetting.

Criminal Law § 131.2— newly discovered evidence —denial of new trial

The trial court did not abuse its discretion in denying defendant's motion
for appropriate relief in a first-degree murder case based on newly discovered
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evidence consisting of testimony that a blue and white Monte Carlo was seen
in the vicinity of the crime scene approximately three hours before the
victim’s body was discovered where the trial court found that all the medical
evidence showed that deceased died around eighteen hours before the body
was found, and that there was no valid evidence to suggest any improper pur-
pose on the part of any occupant of the blue and white Monte Carlo.

Justice VaAuGHN did not participate in the consideration or decision of this
case.

APPEAL by defendant from Peel, J., at the 5 December 1983
Criminal Session of WAYNE County Superior Court pursuant to
N.C.G.S. § TA-27(a).

Defendant was charged in a bill of indictment with the kid-
napping of Robert Earl Stephens and with the first-degree mur-
der of Robert Earl Stephens both occurring on or about 13 June
1983. The district attorney dismissed the kidnapping charge dur-
ing the course of the trial. The jury returned a verdict of guilty
of first-degree murder. A sentencing hearing was held and the
jury recommended a sentence of life imprisonment.

Rufus L. Edmisten, Attorney General, by Isaac T. Avery, I11],
Special Deputy Attorney General, for the State.

R. Gene Braswell and S. Reed Warren, for defendant ap-
pellant.

BRANCH, Chief Justice.

Defendant brings forward twenty-eight assignments of error.
He challenges the sufficiency of the evidence to sustain his convic-
tion, and most of the remaining assignments of error are directed
to evidentiary rulings of the trial judge.

The State offered evidence tending to show that on 14 June
1983 at approximately 6:00 p.m. the body of Robert Earl Stephens
was discovered concealed beside a dirt path at the end of a resi-
dential street in Goldsboro, North Carolina. The victim had been
shot three times in the left side of his head. An autopsy disclosed
that the victim had been dead for at least twelve hours due to the
large number of maggots detected on the face area. An examina-
tion of the contents of the victim's stomach indicated that death
occurred approximately six to ten hours after the victim had last
eaten. There was testimony that prior to his disappearance on 13
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June, the victim had eaten chicken at approximately 6:30 p.m.,
and cornflakes at approximately 8:00 p.m. Hence the time of
death was estimated to be between midnight and the early morn-
ing hours of 14 June. Scrape wounds on the victim’'s body and
physical evidence along the dirt road were consistent with the
victim’s having been dragged down the dirt road from where
blood was first detected to where the body was located. The vic-
tim was clutching dried grass in his hand.

There was testimony that at approximately 11:30 p.m. on 13
June, as the victim left the apartment of a friend where he had
been cutting hair, he was beckoned to a car, a brown and beige
Camaro, by a man meeting defendant’s description—a tall, slim,
well-dressed black male. The victim left his hair clippers on his
car, walked toward the Camaro, got into the car and was driven
away. The Camaro had a dent in the side, chrome wheels, and
there was a red and green sticker next to the license plate. In ad-
dition to the victim and the tall, slim man, there was a shorter
stockier man in the Camaro as it drove away. Prior to leaving
with the victim, the tall, slim man approached a nearby car, a
Datsun 280-Z, and spoke to the two occupants. He stated that he
knew someone who drove a 280 at “O’Berry or Cherry.”

There was evidence that the victim was scheduled to appear
in court in Kinston on 14 June to testify against defendant on
charges of forgery and failure to return rental property. The vic-
tim was with defendant on 29 March when defendant rented a
motor hoist using the identification of a neighbor, Frank Dawson.

A co-worker testified that while he and defendant were work-
ing at the O’'Berry Center, defendant discussed the pending for-
gery and rental property charges, called the victim a “rat,” and
intimated that he would “take care of’ the case by “taking care”
of the victim or having someone else do it. Following the murder,
defendant smiled and stated “somebody got that boy.”

Approximately two weeks after the murder, defendant was
seen at a local club. When asked if he knew anything about the
murder he replied that he did, but he wouldn't say anything. He
pointed his finger to his head and said “Bang, bang, bang.” That
same evening another witness asked defendant if he had killed
Ron Stephens, to which defendant replied “I ain’t going to say I
did or I didn’t because if I do I might get the reward, you know,
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the reward money for it.”! The victim’s brother also encountered
defendant at a club and heard defendant say “I'm glad the mother
f---- is dead. He needed to be killed.”

In order to ascertain the identity of the driver of the brown
and beige Camaro, law enforcement officers drove around the
area with the various witnesses looking for the car. The wit-
nesses identified a Camaro which was parked in the yard of de-
fendant’s house as the one in which they saw the vietim leave.
The Camaro was registered in defendant’s name,

A passenger in the Datsun 280-Z was shown a photo array in
an effort to identify the man who had spoken to her and her boy-
friend on the night of 13 June. She selected defendant’s photo-
graph as the one which came “closest” to the man she had seen,
noting that it “favored” the well-dressed man. No in-court iden-
tification was made. However, the witness’s photo identification
testimony was allowed with limiting instructions that it not be
considered as positive identification.

Finally, the State presented the testimony of an inmate at
the Wilson County jail. Defendant had been arrested on 16 June
on the forgery and rental property charges and was later re-
leased on bond. While in the Wilson County jail, defendant had
suggested to the witness that he contact the sheriff's department
and disclose the following: that defendant had discussed the mur-
der with him; that the murder was connected to a drug transac-
tion; that defendant was approached on the night of the murder
by the victim and a man named Rodriques who offered to sell him
cocaine for $2,400; that the victim and Rodriques left arguing;
that Rodriques came back alone; and that Rodriques was now “in
South Carolina somewhere in a river” because ‘“he did [some
white people] wrong so he ended up with all the money that
night.”

[1] Defendant first contends that the trial judge erred in failing
to sustain objections to numerous leading questions propounded
by the State in its effort to elicit testimony from various wit-
nesses. Defendant has excepted to forty-four such questions. Of
these, we agree that many are leading. Our reading of the tran-

1. The trial judge excluded evidence that a newspaper article appeared that
day referring to a reward sponsored by “Crime Stoppers.”
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script, however, indicates that the prosecutor was handicapped in
having to elicit testimony from several witnesses who were inar-
ticulate, reticent, and generally unable to communicate clearly.
The trial judge and the prosecutor frequently found it necessary
to ask the witnesses to repeat or explain answers. Nevertheless,
the trial judge repeatedly cautioned the prosecutor to avoid
leading questions and occasionally sustained defense counsel’s ob-
jection to a leading question.

We have repeatedly held that it is within the sound discre-
tion of the trial judge to allow counsel to use leading questions,
and in the absence of an abuse of that discretion, the judge's rul-
ings will not be disturbed on appeal. State v. Wilson, 311 N.C.
117, 316 S.E. 2d 46 (1984); State v. Ziglar, 308 N.C. 747, 304 S.E.
2d 206 (1983). Many of the objected-to questions in the present
case, although technically leading, were designed to direct the
witness’s attention to the next subject of inquiry and the witness
then elaborated on his “yes” or “no” answer with additional
testimony. See State v. Lynch, 300 N.C. 534, 268 S.E. 2d 161
(1980). In many instances the subject matter of the leading ques-
tion was otherwise properly elicited through later testimony by
the witness himself or by other witnesses. /d. While the prosecu-
tor's questioning of his witnesses was certainly not a model of
trial advocacy, given the nature and circumstances of the ques-
tioning, we hold that the trial judge did not abuse his discretion
in overruling defense counsel’'s objections. This assignment of er-
ror is rejected.

[2] Defendant contends that the trial court erred in allowing the
identification testimony of Margaret Keech. Miss Keech was the
passenger in the Datsun 280-Z. She testified that she had iden-
tified defendant's photograph as the one most closely resembling
the man she saw on 13 June, but that she couldn’t be sure. The
trial judge, although not required to do so, gave a limiting in-
struction that the testimony was not to be considered as positive
identification. We have held that a witness’s equivocation on the
question of identity does not render the testimony incompetent,
but goes only to its weight. State v. Church, 231 N.C. 39, 55 S.E.
2d 792 (1949). See State v. Silhan, 302 N.C. 223, 275 S.E. 2d 450
(1981); State v. Carsom, 296 N.C. 31, 249 S.E. 2d 417 (1978). We
find these cases dispositive of the issue.
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[3] Defendant also contends that the trial judge erred in sustain-
ing the prosecutor’s objection to an answer given in response to a
question which the prosecutor himself asked Miss Keech on redi-
rect examination. Defendant argues that by sustaining the objec-
tion, the trial judge essentially permitted the prosecutor to
impeach his own witness. The prosecutor’s question and the ob-
jected-to answer were as follows:

Q. You said that you told your boyfriend about the pic-
ture after you picked it out?

A. Yes, sir.
Q. What did you tell him?

A. 1 told him that the picture we looked at that that was
the best one that looked like him of all of the other pictures
but I couldn’t be sure.

Without speculating as to why the trial judge sustained the
prosecutor’'s objection to this answer, we simply note that this
same evidence was repeatedly elicited during cross examination
of the witness, thus the defendant has failed to demonstrate how
he was prejudiced by the trial judge’s ruling. See State .
Walden, 311 N.C. 667, 319 S.E. 2d 577 (1984); State v. Wood, 310
N.C. 460, 312 S.E. 2d 467 (1984). This assignment of error is re-
jected.

[4] Defendant next contends that the trial court erred in failing
to sustain his objection to testimony concerning Frank Dawson.
The State was permitted to introduce a photograph of Dawson’s
house and to establish the location of the house with respect to
the murder scene. Defendant argues that the testimony was ir-
relevant and highly prejudicial. The State claims that the evi-
dence tended to establish facts in issue, to wit: defendant and
Dawson were involved in a scheme to unlawfully procure a rental
tool; that the motive for the murder was to prevent the victim
from testifying against them; and that Dawson was one of the two
men in the Camaro with the victim when he disappeared. Our
long-standing law on the issue of relevancy® supports the State's

2. This case was tried before the effective date of the North Carolina Rules of
Evidence, N.C.G.S. § 8C-1, Rule 401, however, would permit a similar result.
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position: ** ‘In criminal cases, every circumstance that is calculated
to throw any light upon the supposed crime is admissible,’ and
‘Testimony is relevant if it reasonably tends to establish the prob-
ability or improbability of a fact in issue.’” 1 Brandis on North
Carolina Evidence, § 78 (1982) and cases cited thereunder. Fur-
thermore, we recently reiterated that

[I]t is not required that the evidence bear directly on the
question in issue, and it is competent and relevant if it is one
of the circumstances surrounding the parties, and necessary
to be known to properly understand their conduct or motives,
or to weigh the reasonableness of their contentions.

State v. Stanley, 310 N.C. 353, 365, 312 S.E. 2d 482, 490 (1984). We
do not agree that the probative value of this evidence (a photo-
graph and location of Dawson’s house) was outweighed by what-
ever prejudicial effect it might have had. This assignment of
error is rejected.

[5] Likewise we reject defendant’s contention that testimony
concerning the location of his house with respect to the murder
scene was irrelevant. This evidence was relevant and properly ad-
mitted to establish that defendant's opportunity to murder the
victim was enhanced by the proximity of his house to the scene of
the crime. Id.

[6] Defendant contends that the trial judge erred in failing to
grant his motion in limine to exclude evidence pertaining to
charges pending against him for forgery and failure to return a
rental tool and to allow testimony concerning those charges at
trial. The evidence was clearly admissible to prove motive. See
State v. Adcox, 303 N.C. 133, 277 S.E. 2d 398 (1981); State v.
Jones, 299 N.C. 298, 261 S.E. 2d 860 (1980); State v. Barfield, 298
N.C. 306, 259 S.E. 2d 510 (1979), cert. denied, 448 U.S. 907, reh.
denied, 448 U.S. 918 (1980); State v. Adams, 245 N.C. 344, 95 S.E.
2d 902 (1957).

[7] Defendant next contends that the trial judge erred in allow-
ing a witness who was present when the victim disappeared in
the Camaro to compare the driver of the Camaro with defendant.

In addition to Miss Keech, there were two other witnesses,
Hinnant and Stephens, who were present when the victim was
beckoned by a man driving a Camaro and ultimately driven away.
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Both witnesses, although unable to make a positive identification,
described the man as tall, slim and black. Without objection, Hin-
nant testified that the man he saw was the same size as defend-
ant. Prior to Hinnant’s testimony, defendant had objected when
the prosecutor asked Stephens to compare the size of the man he
saw with the size of defendant. Stephens replied “It’s about the
same height, about the same weight.” We agree with the State
that the testimony was relevant and admissible. As noted earlier,
positive identification is not required in order for identification
testimony to be admissible. State v. Church, 231 N.C. 39, 55 S.E.
2d 792 (1949). Furthermore, the same evidence was admitted,
without objection, during the State’s direct examination of Hin-
nant. Defendant has therefore waived his objection. State v.
Walden, 311 N.C. 667, 319 S.E. 2d 577 (1984); State v. Wood, 310
N.C. 460, 312 S.E. 2d 467 (1984). The assignment of error is re-
jected.

[8] Defendant’s next argument concerns the admissibility of
testimony relating to the identification of the Camaro. Witnesses
Hinnant and Stephens described the car in which the vietim was
seen leaving on the night of 13 June. Later the witnesses were
taken by law enforcement officers to look for the car. Both iden-
tified a car parked in defendant’s yard as the one they had seen
on 13 June. Stephens recognized the car by the make (a Camaro),
by the color (beige and brown), and by the chrome wheels. Hin-
nant recognized the car by its make, color, and by two other iden-
tifying features—a dent in the side of the door and a red and
green sticker next to the license plate. Both witnesses testified
that the car they saw in defendant’s yard “looked like” or “ap-
peared to be” the same car they saw on 13 June. Defendant con-
tends that as neither witness positively identified the car in
defendant’s yard as the one he had seen earlier, the testimony
was speculative and highly prejudicial. We disagree. Both wit-
nesses had sufficient opportunity to observe the Camaro on the
night of the murder and were able to identify it at a later time.
Whatever equivocation attended their testimony went to its
weight, not its admissibility. See State v. Silhkan, 302 N.C. 223,
275 S.E. 2d 450 (1981). This assignment of error is rejected.

[9] Defendant next contends that his constitutional right to due
process was violated when the trial judge failed to exclude cer-
tain testimony of witness Geddie on the grounds that the exact
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testimony of the witness was not disclosed to defendant until just
prior to the witness’s taking the stand. Mr. Geddie worked with
defendant at the O'Berry Center. Defendant was informed well in
advance of trial that the State intended to call Geddie as a
witness and was provided with a summary version of the
witness’s proposed testimony.® It was defendant’s impression that
Geddie would testify concerning a conversation he had had with
defendant relating to the charges pending against defendant in-
volving forgery and failure to return a rental tool. In the course
of the conversation, defendant told Geddie that he was going to
“take care of”’ the victim. During interviews with the witnesses a
week before trial, the prosecutor learned that Geddie would
testify that defendant stated that “he might get somebody to
shoot [the vietim].” This information was disclosed to defendant
on the Friday before the Tuesday when the witness was sched-
uled to testify. The trial judge conducted a voir dire hearing on
the admissibility of Geddie's proposed testimony. The judge con-
cluded that the statement was admissible and that there had been
substantial compliance with the discovery rules, N.C.G.S.
§ 15A-903. Defense counsel was provided with a copy of the state-
ment and the trial judge ordered that defense counsel could defer
cross examination of Geddie to any reasonable time during the
case. We hold that the trial judge’s rulings on this matter were
entirely proper.

N.C.G.S. § 15A-903(a)2), effective 14 July 1983, provides in
pertinent part that upon motion of a defendant, the court must
order the prosecutor:

(2) To divulge, in written or recorded form, the substance
of any oral statement relevant to the subject matter of the
case made by the defendant, regardless of to whom the state-
ment was made, within the possession, custody or control of
the State, the existence of which is known to the prosecutor
or becomes known to him prior to or during the course of
trial; . . . If the statement was made to a person other than a
law-enforcement officer and if the statement is then known to
the State, the State must divulge the substance of the state-

3. The district attorney’s office for the eighth judicial district has an “open
file” system making all statements by a defendant available to defense counsel upon
request.
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ment no later than 12 o'clock noon, on Wednesday prior to
the beginning of the week during which the case is calen-
dared for trial. . . .

Defendant made no request for voluntary discovery nor a mo-
tion to compel discovery, more than likely relying on the district
attorney’s “‘open file policy.” We believe that the more prudent
course and one which would insure statutory protections, would
be to rely on statutory discovery procedures despite an “open file
policy.” Nevertheless, we agree with the trial judge that the pros-
ecutor substantially complied with N.C.G.S. § 15A-903(a)(2) in that
the substance of Geddie’s statement was disclosed well in advance
of trial. We believe that it would be unreasonable, if not impossi-
ble, for a prosecutor to anticipate the exact testimony of a
witness. Additional details omitted under the stress or other cir-
cumstances of an initial interview may be recalled when the
witness is later interviewed in preparation for trial. Moreover no
witness can be expected to repeat verbatim on the stand what he
or she has previously stated during interviews. Where, as in the
present case, trial testimony is substantially stmilar to what in
substance was provided during discovery, and variations are at-
tributable to the addition or elaboration of detail or merely
changes in vocabulary or syntax, the testimony is admissible, and
in full compliance with our discovery rules. The assignment of er-
ror is overruled.

[10] Defendant argues that the trial court erred in failing to sus-
tain counsel’s objections to a question propounded to witness
Stephens regarding the route one might take from Maple Street,
where the vietim was last seen, to Forsyth Street, where the
body was found. The purpose of the testimony was to establish
the opportunity for defendant to commit the crime inasmuch as 1)
the defendant’'s Camaro proceeded in the direction of Forsyth
Street as it left Maple Street on the night of the murder, and 2)
Eastern Wayne High School, the vicinity in which Stephens and
Hinnant later saw the Camaro, is on this route. The testimony
was relevant as tending to establish defendant’s opportunity and
was therefore admissible. 1 Brandis on North Carolina Evidence,
§ 78 and cases cited thereunder.

[11] Dr. Wolf, an expert in forensic pathology, conducted an
autopsy on the victim. During the course of his testimony, he was
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permitted to give his opinion that a gunshot wound inflicted to
the victim’s head was a “close range gunshot wound;” that with
respect to a second wound, the barrel of the weapon “was greater
than six inches from the skin;” and that a bullet found under the
victim’s head “looked like about a .22 caliber.” Defendant con-
tends that his objections to this testimony should have been sus-
tained. He argues that the witness was not a ballistics expert and
that “[t]he purpose of all these questions was to emphasize that a
gun was used at relatively close range, and irrelevant to deter-
mining the identity of the individual that shot Robert Earl
Stephens.”

An expert certified in pathology is qualified to give an opin-
ion regarding the range from which a gun might have been fired
when that opinion is incident to his examination. State v. Mack,
282 N.C. 334, 193 S.E. 2d 71 (1972). The testimony was not offered
to establish the identity of defendant as the perpetrator of the
crime. The testimony tended to indicate that the vietim was shot
at the scene as he lay on the roadside and the perpetrator stood
over him. We find no error.

[12] Dr. Wolf was also permitted to offer an opinion as to time of
death. Defendant contends this was error. The opinion was based
upon the doctor’s examination of the body which included an ex-
amination of the victim’s gastro-intestinal tract. A doctor who
performs an autopsy may give an opinion as to time of death
based on the probable lapse of time between the victim’s last in-
gestion of food and the victim’s death. State v. Vestal, 278 N.C.
561, 180 S.E. 2d 755 (1971), cert. denied, 414 U.S. 874 (1973). The
jury was informed of the possible variances in rates of digestion
and that death determinations from gastro-intestinal tract studies
are subject to six to ten hour variances. This assignment of error
is without merit.

[13] Defendant assigns error to testimony, elicited over objec-
tion, that the victim was alive when he clutched the grass that
was found in his hand. The witness, Dr. Drummond, examined the
body at the scene. It was his opinion that “you couldn’t reach out
and grab a handful of grass the way it was clutched in his hand if
you were dead.” Defendant argues that the testimony was in-
competent because “[t]here is no way in the world, medical doctor
or not, that anyone could determine whether Robert Earl Steph-
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ens was dead at the time that he had grass in his hand. It does
not take medical expertise to know that someone can continue to
have muscle spasms and movement after brain death.” He con-
tends that “[t]his sequence of testimony was extremely damaging
to the defendant from the standpoint of the emotional attitude of
the jury.”

The testimony was relevant to establish both that the victim
was shot at the crime scene, and that the murder was committed
with premeditation and deliberation. We hold that Dr. Drum-
mond, based on his experience and expertise in the field of
medicine, was qualified to offer his opinion on this question. See
State v. Barfield, 298 N.C. 306, 259 S.E. 2d 510 (1979) (holding that
implicit in allowing an expert to testify is a finding that the
witness was an expert with respect to the subject matter of his
testimony).

[14] Dr. Drummond was also permitted to testify that the victim
was “lying on the ground with a gun over him pointing down at
him” when a graze wound to the victim’s head was inflicted.
Defendant objected to this testimony and assigns as error the
trial judge’s failure to sustain the objection. We find no error. Dr.
Drummond was properly permitted to offer an opinion as to the
position of the victim’s body when the wound was inflicted. State
v. Simpson, 297 N.C. 399, 2565 S.E. 2d 147 (1979); State v. Sparks,
297 N.C. 314, 255 S.E. 2d 373 (1979).

[15] Defendant also contends that the trial judge erred in allow-
ing Dr. Drummond to testify as to the time of death. The opinion
was based upon the doctor’s at-the-scene examination of the body
and other physical evidence available. The testimony was admissi-
ble. Id. See State v. Vestal, 278 N.C. 561, 180 S.E. 2d 755 (1971).

[16] Defendant contends that there was insufficient evidence of
premeditation and deliberation to support a charge of first-degree
murder. Defendant also argues that the evidence was insufficient
to submit the case to the jury on defendant’s guilt of any crime.
We disagree.

The State’s case was built on circumstantial evidence.
Premeditation and deliberation may be and is most often proved
by circumstantial evidence. State v. Jones, 303 N.C. 500, 279 S.E.
2d 835 (1981); State v. Hill, 294 N.C. 320, 240 S.E. 2d 794 (1978).
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Circumstances giving rise to an inference of premeditation and
deliberation include the conduct of defendant before and after the
murder, attempts to conceal the body, ill-will between the parties,
and whether the killing was done in a brutal and vicious manner.
Id.

In the present case, defendant was heard to threaten the vie-
tim prior to the murder. Following the murder defendant ex-
hibited a callous and smug attitude toward the victim's death.
The body was concealed at the side of a deserted dirt path. There
had been ill-will between defendant and the victim over the vie-
tim’s impending court testimony. The victim was shot three times
in the head. We find the evidence sufficient to establish the
elements of premeditation and deliberation.

We also agree with the State that the evidence supports the
submission of and the jury's verdict on the charge of first-degree
murder. The standard against which the sufficiency of circumstan-
tial evidence is measured was enunciated in State v. Jones, 303
N.C. 500, 279 S.E. 2d 835 (1981). In Jones, we noted that the
following rule was, in substance, similar to that announced in
Jackson v. Virginia, 443 U.S. 307, 61 L.Ed. 2d 560 (1979): “[I|n
order to survive a motion for nonsuit there must be substantial
evidence of all material elements of the offense.” Id. at 505, 279
S.E. 2d at 838.

The test of the sufficiency is the same whether the evidence
is circumstantial or direct, or both: the evidence is sufficient
to withstand a motion to dismiss and to take the case to the
jury if there is “evidence [which tends] to prove the fact [or
facts] in issue or which reasonably conduces to its conclusion
as a fairly logical and legitimate deduction, and not merely
such as raises a suspicion or conjecture.” State v. Johnson,
199 N.C. 429, 431, 154 S.E. 730, 731 (1930). If the evidence ad-
duced at trial gives rise to a reasonable inference of guilt, it
is for the members of the jury to decide whether the facts
shown satisfy them beyond a reasonable doubt of defendant’s
guilt. State v. Cutler, 271 N.C. 379, 156 S.E. 2d 679 (1967).

Id. at 504, 279 S.E. 2d at 838,

What constitutes substantial evidence is a question of law for
the court. What the evidence proves or fails to prove is a ques-
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tion of fact for the jury. A jury can convict only upon proof of
guilt beyond a reasonable doubt. Id. Thus, before the court can
submit a charge of first-degree murder to the jury, there must be
substantial evidence of every essential element of the offense
charged and that the defendant was the perpetrator of the crime.
State v. Judge, 308 N.C. 658, 303 S.E. 2d 817 (1983). Murder in the
first degree is the unlawful killing of a human being with malice
and with premeditation and deliberation. Id. As discussed above,
we find substantial evidence that the death of Robert Stephens
was the result of a premeditated killing. As our recitation of the
evidence discloses, we find substantial evidence that defendant
was the perpetrator of the crime. Defendant had both motive and
opportunity. The victim’s disappearance in a car, later identified
as belonging to defendant, together with other facts and cir-
cumstances tending to prove that defendant drove the car, and
the victim's death a short time later, all point to defendant as
Robert Stephens’ murderer. This assignment of error is over-
ruled.

[17] Defendant assigns as error the trial court’s instructing the
jury on aiding and abetting and acting in concert. We disagree.
The evidence tended to show that defendant was involved with
Frank Dawson in a case involving forgery and failure to return a
rental tool, and that on the night of the victim's disappearance
and murder, defendant was accompanied by another man. From
this evidence the jury could infer that Dawson was with defend-
ant when the victim was murdered. To insure that the jury would
understand that irrespective of who actually shot the victim,
defendant would be equally guilty under the theories of acting in
concert and aiding and abetting, the trial judge properly in-
structed the jury on these theories. We find no error.

[18] Finally, defendant contends that the trial court abused its
discretion in denying his motion for appropriate relief based on
newly discovered evidence. This assignment of error is without
merit.

The “newly discovered evidence” consisted of testimony that
a blue and white Monte Carlo was seen in the vicinity of the
crime scene approximately three hours before the body was
discovered at 6:00 p.m. on 14 June. Following a hearing, the trial
court made extensive findings of fact which included, inter alia:
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(1) That Johnny Washington Best testified that he went
to the scene of the—scene where the body was found with
Gary Jackson on June 14, 1983 and that he thereafter talked
with Officer —with Deputy Sheriff Pearce and he told Deputy
Sheriff Pearce at approximately —that at approximately 3:30
p.m. he had seen a blue and white Monte Carlo automobile
parked up a path close to where he later saw the body and
shortly heard the car come by with a loud muffler type
sound, and that he saw in the automobile two black people
but could not tell if they were men or women.

(2) That he testified —that Mr. Best testified that he told
the defendant’s attorney this on Sunday morning after the
jury had reached a verdict of guilty of first-degree murder on
the preceding Friday, because he felt his evidence was rele-
vant enough to be brought out in court. That the officer, and
that the officer did not go back to talk to him.

(3) That Annie Best says that she saw a blue and white
car at the end of the path at approximately 3:25 p.m. and her
concern was why was more not said about this?

(4) That neither Mr. or Mrs. Best heard any gunshots or
saw anything out of the ordinary, I mean unusual.

(5} That Mrs. Best saw whatever she saw while at her
drive which is a substantial distance from the path in ques-
tion and from an angle and at a distance where it would be
difficult to see clearly anything in the path.

(6) That Mr. Best testified that he told the officers that
all he saw and what he saw and that he, and that the officers
took notes. That now Mr. Best says that the two occupants
. . . looked to be black, he was unable to tell their sex.

(10) That Deputy Sheriff Pearce then asked Johnny Best
if he recalled anyone or any vehicle around that area on For-
syth Street, and the Court finds Johnny Best told Deputy
Sheriff Pearce that the only vehicle he recalls was a blue and
white Monte Carlo, '73 to '74 model vehicle, which came by
the house while he was working and he noticed this because
of the loud sound. The Court finds that the witness, Johnny
Best, did not mention to Deputy Sheriff Pearce seeing the
vehicle in the path as he drove by, but the Court finds that
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he first noticed —finds as a fact he first noticed the vehicle as
he was working in his yard.

(13) That the officers tried to locate this blue and white
Monte Carlo automobile together with a couple of pickup
trucks apparently that had been in the area in the last couple
of days. That Deputy Sheriff Pearce found no evidence to in-
dicate anyone had been up the path or in the vicinity of the
path between midnight of June 13th and 6:00 p.m. on June
14th.

(16) Deputy Sheriff Pearce and the officers, despite their
vigorous efforts, find nothing of relevance in any of the
rather far-fetched vehicle reports, and under the cir-
cumstances their failure to note these fruitless leads was
understandable and certainly does not constitute improper
conduct of any sort on their behalf.

(23) That all the medical evidence shows that the de-
ceased died around midnight or early in the morning of June
14th. That the Court finds this to be the facts.

(25) That even if the blue and white Monte Carlo was up
this path around, at approximately 3:30 p.m. on June 14th, it
is only speculative as to what it might have been doing there.
There is no valid evidence to suggest any improper purpose
on the part of any occupant of the said vehicle.

The trial court concluded that the new evidence was not
“material, competent and relevant;” that the officers conducting
the investigation did not act improperly in failing to apprise the
defendant of the evidence; and that the evidence was not of such
a nature that a different result would probably be reached at a
new trial. We note further that defense counsel was aware that
Best had been interviewed and was present at the scene of the
crime. The trial court’s findings are supported by the evidence
and in turn support the trial court’s conclusions. We find no abuse
of discretion. See State v. Stevens, 305 N.C. 712, 291 S.E. 2d 585
(1982); State v. Beaver, 291 N.C. 137, 229 S.E. 2d 179 (1976).

No error.

Justice VAUGHN did not participate in the consideration or
decision of this case.
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MICHAEL M. NORMILE anp WAWIE KURNIAWAN v. HAZEL ELIZABETH
MILLER

LAWRENCE J. SEGAL v. HAZEL ELIZABETH MILLER

No. 487PA83
(Filed 27 February 1985)

1. Contracts § 2.2; Vendor and Purchaser § 2— offer to purchase—time limit not
part of counteroffer

A time limit for acceptance of an offer contained in a prospective pur-
chaser’s written offer to purchase real property did not become a term of the
seller’s subsequent counteroffer signed under seal so as to transform the
counteroffer into an option contract or irrevocable offer for the time stated in
the original offer to purchase. Therefore, even if the seal imported the
necessary consideration, the counteroffer did not constitute an option where it
contained no promise or agreement by the seller that the counteroffer would
remain open for a specified period of time.

2. Contracts § 2.2; Vendor and Purchaser § 2— notice of revocation of counter-
offer —no authority thereafter to accept
If a seller rejects a prospective purchaser’s offer to purchase but makes a
counteroffer that is not accepted by the prospective purchaser, the prospective
purchaser does not have the power to accept after he receives notice that the
counteroffer has been revoked.

3. Contracts § 2.2; Vendor and Purchaser § 2-- revocation of counteroffer for sale
of property—notice to prospective purchaser —attempted acceptance ineffec-
tive

Where a seller made a counteroffer to plaintiff prospective purchasers,
plaintiffs neither accepted nor rejected the counteroffer under the mistaken
impression that they had an option to purchase and that the property was off
the market, the seller manifested her intention to revoke the counteroffer by
entering into a contract to sell the property to a third party, and notice of this
revocation was communicated to plaintiffs by a real estate agent who told
them the property had been sold, plaintiffs’ attempt thereafter to accept the
counteroffer was ineffective.

Justice VAUGHN did not participate in the consideration or decision of this
case.

ON petition by Plaintiffs Normile and Kurniawan for discre-
tionary review of a unanimous decision of the Court of Appeals,
63 N.C. App. 689, 306 S.E. 2d 147 (1983), affirming an Order grant-
ing plaintiff Segal’'s motion for summary judgment, entered by
Sitton, J., at the 17 May 1982 Civil Session of Superior Court,
MECKLENBURG County. See N.C. Gen. Stat. § 7A-31(c) (1981).
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Parker Whedon, for plaintiff-appellants.
Levine & Levine, by Miles S. Levine, for plaintiff-appellee.

FRYE, Justice.

Defendant Hazel Miller owned real estate located in
Charlotte, North Carolina. On 4 August 1980, the property was
listed for sale with a local realtor, Gladys Hawkins. On that same
day, Richard Byer, a real estate broker with the realty firm
Gallery of Homes, showed the property to the prospective pur-
chasers, Plaintiffs Normile and Kurniawan. Afterwards, Byer
helped plaintiffs prepare a written offer to purchase the property.
A Gallery of Homes form, entitled “DEPOSIT RECEIPT AND CON-
TRACT FOR PURCHASE AND SALE OF REAL ESTATE,” containing
blanks for the insertion of terms pertinent to the purchasers’ of-
fer, was completed in quadruplicate and signed by Normile and
Kurniawan. One specific standard provision in Paragraph 9 includ-
ed a blank that was filled in with the time and date to read as
follows: “OFFER & CLOSING DATE: Time is of the essence,
therefore this offer must be accepted on or before 5:00 p.m. Aug.

5th 1980. A signed copy shall be promptly returned to the pur-
chaser.”

Byer took the offer to purchase form to Gladys Hawkins, who
presented it to defendant. Later that evening, Gladys Hawkins
returned the executed form to Byer. It had been signed under
seal by defendant, with several changes in the terms having been
made thereon and initialed by defendant. The primary changes
made by defendant were an increase in the earnest money deposit
($100 to $500); an increase in the down payment due at closing
($875 to $1,000); a decrease in the unpaid principal of the existing
mortgage amount ($18,525 to $18,000); a decrease in the term of
the loan from seller (25 years to 20 years), and a purchaser
qualification contingency added in the outer margin of the form.

That same evening, Byer presented defendant’s counteroffer
to Plaintiff Normile. Byer testified in his deposition that Normile
did not have $500 for the earnest money deposit, one of the re-
quirements of defendant’s counteroffer. Also, Byer stated that
Normile did not “want to go 25 [sic] years because he wanted
lower payments.” Byer was under the impression at this point
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that Normile thought he had first option on the property and that
“nobody else could put an offer in on it and buy it while he had
this counteroffer, so he was going to wait awhile before he decid-
ed what to do with it.” Normile, however, neither accepted nor re-
jected the counteroffer at this point, according to Byer. When this
meeting closed, Byer left the pink copy of the offer to purchase
form containing defendant’s counteroffer with Normile. Byer
stated that he thought that Normile had rejected the counteroffer
at this point.

At approximately 12:30 a.m. on 5 August, Byer went to the
home of Plaintiff Segal, who signed an offer to purchase with
terms very similar to those contained in defendant’s counteroffer
to Plaintiffs Normile and Kurniawan. This offer was accepted,
without change, by defendant. Later that same day, at approx-
imately 2:00 p.m., Byer informed Plaintiff Normile that defendant
had revoked her counteroffer by commenting to Normile, “[Y]ou
snooze, you lose; the property has been sold.” Prior to 5:00 p.m.
on that same day, Normile and Kurniawan initialed the offer to
purchase form containing defendant’s counteroffer and delivered
the form to the Gallery of Homes’ office, along with the earnest
money deposit of $500.

Separate actions were filed by plaintiff-appellants and
-appellee seeking specific performance. Plaintiff Segal’s motion for
consolidation of the trials was granted. Defendant, in her answer,
recognized the validity of the contract between her and Plaintiff
Segal. However, because of the action for specific performance
commenced by Plaintiffs Normile and Kurniawan, defendant con-
tended that she was unable to legally convey title to Plaintiff
Segal. Both plaintiffs filed a motion for summary judgment. Plain-
tiff Segal's motion for summary judgment was granted by the
trial court, and defendant was ordered to specifically perform the
contract to convey the property to Segal. Plaintiffs Normile and
Kurniawan appealed to the Court of Appeals from the trial
court’s denial of their motion for summary judgment. That court
unanimously affirmed the trial court’s actions. Discretionary
review was allowed by this Court on petition of Plaintiffs Normile
and Kurniawan.
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L.

[1] The first issue on this appeal is whether a time limit within
which an offer must be accepted that is contained in a prospective
purchaser’s written offer to purchase real property becomes a
term of the seller’s subsequent counteroffer, transforming the
counteroffer into an option contract or irrevocable offer for the
time stated if signed under seal. We conclude that it does not.

Plaintiff-appellants argue that the counteroffer made by
Defendant Miller to plaintiff-appellants became a binding and
irrevocable option to purchase within the time for acceptance con-
tained in their original offer to purchase. Essentially, plaintiff-
appellants argue that the Court of Appeals was incorrect in
holding that defendant’s counteroffer was not an irrevocable op-
tion because the “promise to hold the offer open until 5:00 p.m., 5
August 1980, was not supported by consideration, . . .” Normile,
63 N.C. App. at 694, 306 S.E. 2d at 150.

As a preliminary matter, it is obvious that the thrust of both
the Court of Appeals’ and plaintiff-appellants’ arguments center
around their analysis of whether or not the counteroffer from
Defendant Miller to plaintiff-appellants constituted a binding and
enforceable option contract for the period of time for acceptance
stated and contained in plaintiff-appellants’ original offer to pur-
chase form. This basic proposition seems to be premised upon the
inaccurate notion that Defendant Miller’s “counteroffer provided
that the offer would remain open until 5:00 p.m. on 5 August 1980
. ... Normile, 63 N.C. App. at 693, 306 S.E. 2d at 149. This
same misconception is reflected in plaintiff-appellants’ brief where
they state, without citing any legal authority:

It is basic that when one party makes another a written offer
which the offeree changes in some respects, signs and
returns, the offer becomes a counteroffer by the original of-
feree to the original offeror, which consists of the altered
provisions and all of the unaltered provisions of the original
offer. Thus, since the time limitation for acceptance was not
altered, one of the provisions of the counteroffer was that
the time for its acceptance would terminate at 5:00 p.m.
August 5, 1980.

The counteroffer, being under seal, constituted a binding
option to sell, irrevocable during the stated time limitation
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for its acceptance, and enforceable by specific performance
upon its acceptance. (Emphasis added.)

We do not agree that defendant’s counteroffer to plaintiff-
appellants subsumed all the provisions of the original offer from
the prospective purchasers. To effectively explain this conclusion,
we begin with a brief description of how a typical sale of real
estate is consummated. The broker, whose primary duty is to
secure a ready, willing, and able buyer for the seller’s property,
generally initiates a potential sale by procuring the prospective
purchaser’s signature on an offer to purchase instrument. J.
Webster, North Carolina Real Estate for Brokers and Salesmen,
§ 8.03 (1974). “An ‘offer to purchase’ is simply an offer by a pur-
chaser to buy property, . . .” J. Webster, supra, § 8.03. This in-
strument contains the prospective purchaser’s “offer” of the
terms he wishes to propose to the seller. /d.

Usually, this offer to purchase is a printed form with blanks
that are filled in and completed by the broker. Among the various
clauses contained in such an instrument, it is not uncommon for
the form to contain “a clause stipulating that the seller must aec-
cept the offer and approve the sale within a certain specified
period of time, . . . The inclusion of a date within which the seller
must accept simply indicates that the offer will automatically ex-
pire at the termination of the named period if the seller does not
accept before then.” Id. § 8.10. Such a clause is contained in
Paragraph 9 of the offer to purchase form in the case sub judice.

In the instant case, the offerors, plaintiff-appellants, submit-
ted their offer to purchase defendant’s property. This offer con-
tained a Paragraph 9, requiring that “this offer must be accepted
on or before 5:00 p.m. Aug. 5th 1980.” Thus the offeree’s,
defendant-seller’s, power of acceptance was controlled by the
duration of time for acceptance of the offer. Restatement (Second)
of Contracts § 35 (1981). “The offeror is the creator of the power,
and before it leaves his hands, he may fashion it to his will . . . if
he names a specific period for its existence, the offeree can accept
only during this period.” Corbin, Offer and Acceptance, and Some
of the Resulting Legal Relations, 26 Yale L. J. 169, at 183 (1917);
see Restatement, supra, § 41; S. Williston, A Treatise on the Law
of Contracts § 53 (1957).
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This offer to purchase remains only an offer until the seller
accepts it on the terms contained in the original offer by the pro-
spective purchaser. J. Webster, supra, § 8.10. If the seller does ac-
cept the terms in the purchaser’s offer, he denotes this by signing
the offer to purchase at the bottom, thus forming a valid, binding,
and irrevocable purchase contract between the seller and pur-
chaser. However, if the seller purports to accept but changes or
modifies the terms of the offer, he makes what is generally re-
ferred to as a qualified or conditional acceptance. Richardson v.
Greensboro Warehouse & Storage Co., 223 N.C. 344, 26 S.E. 2d
897 (1943); Wilson v. W. M. Storey Lumber Co., 180 N.C. 271, 104
S.E. 531 (1920}; 17 Am. Jur. 2d Contracts § 62 (1964). “The effect
of such an acceptance so conditioned is to make a new counter-
proposal upon which the parties have not yet agreed, but which is
open for acceptance or rejection.” (Citations omitted.) Rickardson,
223 N.C. at 347, 26 S.E. 2d at 899. Such a reply from the seller is
actually a counteroffer and a rejection of the buyer’s offer. J.
Webster, supra, § 8.10.

These basic principles of contract law are recognized not only
in real estate transactions but in bargaining situations generally.
It is axiomatic that a valid contract between two parties can only
exist when the parties “assent to the same thing in the same
sense, and their minds meet as to all terms.” Goeckel v. Stokely,
236 N.C. 604, 607, 73 S.E. 2d 618, 620 (1952). This assent, or
meeting of the minds, requires an offer and acceptance in the ex-
act terms and that the acceptance must be communicated to the
offeror. Dodds v. St. Louis Union Trust Co., 205 N.C. 153, 170 S.E.
652 (1933). Goeckel, 236 N.C. 604, 73 S.E. 2d 618. “If the terms of
the offer are changed or any new ones added by the acceptance,
there is no meeting of the minds and, consequently, no contract.”
G. Thompson, supra, § 4452. This counteroffer amounts to a rejec-
tion of the original offer. S. Williston, supra, § 51. “The reason is
that the counteroffer is interpreted as being in effect the state-
ment by the offeree not only that he will enter into the trans-
action on the terms stated in his counteroffer, but also by
implication that he will not assent to the terms of the original of-
fer.” Id. § 36.

The question then becomes, did defendant-seller accept
plaintiff-appellants’ offer prior to the expiration of the time limit
contained within the offer? We conclude that she did not. The of-
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feree, defendant-seller, changed the original offer in several
material respects, most notably in the terms regarding payment
of the purchase price. S. Williston, supra, § 77 (any alteration in
the method of payment creates a conditional acceptance). This
qualified acceptance was in reality a rejection of the plaintiff-
appellants original offer because it was coupled with certain modi-
fications or changes that were not contained in the original offer.
G. Thompson, supra, § 4452. Additionally, defendant-seller's con-
ditional acceptance amounted to a counteroffer to plaintiff-
appellants. “A counter-offer is an offer made by an offeree to his
offeror relating to the same matter as the original offer and pro-
posing a substituted bargain differing from that proposed by the
original offer.” Restatement, supra, § 39. Between plaintiff-
appellants and defendant-seller there was no meeting of the
minds, since the parties failed to assent to the same thing in the
same sense.

In substance, defendant’s conditional acceptance modifying
the original offer did not manifest any intent to accept the terms
of the original offer, including the time-for-acceptance provision,
unless and until the original offeror accepted the terms included
in defendant’'s counteroffer. The offeree, by failing to uncondi-
tionally assent to the terms of the original offer and instead quali-
fying his acceptance with terms of his own, in effect says to the
original offeror, “I will accept your offer; provided you [agree to
my proposed terms).” Rucker v. Sanders, 182 N.C. 607, 609, 109
S.E. 857, 858 (1921). Thus, the time-for-acceptance provision con-
tained in plaintiff-appellants’ original offer did not become part of
the terms of the counteroffer. And, of course, if they had accepted
the counteroffer from defendant, a binding purchase contract,
which would have included the terms of the original offer and
counteroffer, would have resulted. J. Webster, supra, § 8.03.

Plaintiff-appellants further argue that the Court of Appeals
should not have looked behind the seal to determine that there
was no actual consideration given by plaintiff-appellants, thus
rendering the offer revocable prior to 5:00 p.m., August 5. Having
previously determined that the terms of defendant’s counteroffer
did not include the time-for-acceptance provision contained in the
original offer, it is unnecessary to address plaintiff-appellants’
primary argument that defendant’s signature under seal is suffi-
cient consideration to support an option contract and render it ir-
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revocable for the stated period of time. Without addressing this
precise issue, we do wish to make certain observations collateral
to this argument about the nature of an option contract to further
demonstrate why defendant’s counteroffer was not an irrevocable
option.

It is generally recognized that “[a]n ‘option’ is a contract by
which the owner agrees to give another the exclusive right to buy
property at a fixed price within a specified time.” 8A G. Thomp-
son, Commentaries on the Modern Law of Real Property, § 4443
(1963); Sandlin v. Weaver, 240 N.C. 703, 83 S.E. 2d 806 (1954). In
effect, an owner of property agrees to hold his offer open for a
specified period of time. G. Thompson, supra, § 4443. This option
contract must also be supported by valuable consideration. Id.
Disregarding the issue of consideration, it is more significant that
defendant’s counteroffer did not contain any promise or agree-
ment that her counteroffer would remain open for a specified
period of time.

Several of the cases cited by plaintiff-appellants are useful in
illustrating how a seller expressly agrees to hold his offer open.
For instance, in Ward v. Albertson, 165 N.C. 218, 81 S.E. 168
(1914), this Court stated, “An option, in the proper sense, is a con-
tract by which the owner of property agrees with another that he
shall have the right to purchase the same at a fixed price within a
certain time.” Id. at 222-23, 81 S.E. at 169. In that case, defendant-
seller had agreed in writing as follows: “. . . I agree that if [pro-
spective purchaser] pays me nine hundred and ninety-five dollars
prior to January 1, 1913, to convey to him all the timber and
trees . . . .” Id. at 219, 81 S.E. at 168. Similarly, in Thomason v.
Bescher, 176 N.C. 622, 97 S.E. 654 (1918), defendant-seller agreed
in writing: “. . . we, J. C. and W. M. Bescher, do hereby contract
and agree with said [prospective purchaser] to sell and convey

. . all that certain tract . . . at his or their request on or before
the 18th day of August, 1917 . . .” Id. at 624, 97 S.E. at 654. And
finally, in Kidd v. Early, 289 N.C. 343, 222 S.E. 2d 392 (1976),
defendant-sellers agreed in writing: “. . . we C. F. Early and
Bessie D. Early, hereby irrevocably agree to convey to [prospec-
tive purchasers] upon demand by him within 30 days from the
date hereof, . . . a certain tract or parcel of land . .. .” Id. at
346, 222 S.E. 2d at 396.
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In each of these three cases, this Court recognized that the
sellers had given the prospective purchasers a contractual option
to purchase the seller’s property. In the present case we find no
comparable language within defendant-seller’s counteroffer mani-
festing any similar agreement. There is no language indicating
that defendant-seller in any way agreed to sell or convey her real
property to plaintiff-appellants at their request within a specified
period of time. There is, however, language contained within the
prospective purchasers’ offer to purchase that does state, “DE-
SCRIPTION: I/we Michael M. Normile and Wawie Kurniawan
hereby agree to purchase from the sellers, . . .” and “this offer
must be accepted on or before 5:00 p.m. Aug. 5th 1980.” (Em-
phasis added.) Nowhere is there companion language to the effect
that Defendant Miller “hereby agrees to sell or convey to the pur-
chasers” if they accept by a certain date.

Therefore, regardless of whether or not the seal imported
the necessary consideration, we conclude that defendant-seller
made no promise or agreement to hold her offer open. Thus, a
necessary ingredient to the creation of an option contract, ie., a
promise to hold an offer open for a specified time, is not present.
Accordingly, we hold that defendant’s counteroffer was not trans-
formed into an irrevocable offer for the time limit contained in
the original offer because the defendant’s conditional acceptance
did not include the time-for-acceptance provision as part of its
terms and because defendant did not make any promise to hold
her counteroffer open for any stated time.

IL.

[2] The foregoing preliminary analysis of both the Court of Ap-
peals’ opinion and plaintiff-appellants’ argument in their brief
prefaces what we consider to be decisive of the ultimate issue to
be resolved. Basic contract principles effectively and logically
answer the primary issue in this appeal. That is, if a seller rejects
a prospective purchaser’s offer to purchase but makes a counter-
offer that is not accepted by the prospective purchaser, does the
prospective purchaser have the power to accept after he receives
notice that the counteroffer had been revoked? The answer is no.
The net effect of defendant-seller's counteroffer and rejection is
twofold. First, plaintiff-appellants’ original offer was rejected and
ceased to exist. S. Williston, supra, § 51. Secondly, the counterof-
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fer by the offeree requires the original offeror, plaintiff-
appellants, to either accept or reject. Benya v. Stevens & Thomp-
son Paper Co., Inc., 143 Vt. 521, 468 A. 2d 929 (1983).

Accordingly, the next question is did plaintiff-appellants, the
original offerors, accept or reject defendant-seller’'s counteroffer?
Plaintiff-appellants in their brief seem to answer this question
when they state, “At the time Byer presented the counteroffer to
Normile, Normile neither accepted nor rejected it . . . .” There-
fore, plaintiff-appeliants did not manifest any intent to agree to or
accept the terms contained in defendant’s counteroffer. Normile
instead advised Byer that he, though mistakenly, had an option on
the property and that it was off the market for the duration of
the time limitation contained in his original offer. As was stated
by Justice Bobbitt in Howell v. Smith, 258 N.C. 150, 128 S.E. 2d
144 (1962): “‘'The question whether a contract has been made
must be determined from a consideration of the expressed inten-
tion of the parties—that is from a consideration of their words
and acts.” Id. at 153, 128 S.E. 2d at 146. Although Normile’s
mistaken belief that he had an option is unfortunate, he still failed
to express to Byer his agreement to or rejection of the counterof-
fer made by defendant-seller.

A recent decision by the Supreme Court of Vermont based on
similar facts is instructive to this Court in reaching its decision in
the present case. In Benya v. Stevens & Thompson Paper Co.,
Inc., 143 Vt. 521, 468 A. 2d 929 (1983), a real estate broker, at
plaintiff-buyer’s request, prepared an offer to purchase property
of defendant-seller. Defendant, when presented with plaintiff's of-
fer, made several modifications, which included changes in the
terms regarding the deposit, cash at closing, interest rate, and
payment terms. These changes were initialed by defendant, and
the offer to purchase was mailed back for plaintiff's consideration.
Plaintiff did not agree with some of the modifications and advised
his attorney to execute a new offer to purchase, a third proposal.
Defendant did not execute or respond to the terms contained in
the second offer from plaintiff, since he had sold the property to a
second purchaser in the interim. The trial court concluded that
the first offer to purchase, having been signed by both the par-
ties, constituted a valid contract. However, the Vermont Supreme
Court disagreed.
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The court, after citing the law relevant to offer and accept-
ance, determined that defendant’s alteration of the terms con-
tained in plaintiff's original offer to purchase did not constitute an
acceptance but a counteroffer. After concluding that the counter-
offer required that the original offeror either accept or reject it,
the court stated, “The offeror’s acceptance of the offeree’s
counteroffer may be accomplished either expressly or by con-
duct.” (Citations omitted.) Id. at 523, 468 A. 2d at 931. After exam-
ining the record, the court concluded ‘“that plaintiff never
accepted, either expressly or otherwise, defendant’s count-
eroffer.” Id. The court was of the opinion that plaintiff’s decision
to draft a third proposal after receiving defendant’s counteroffer
was not evidence of plaintiff's acceptance of such counteroffer.
Furthermore, defendant did not express his assent to this third
proposal. Therefore, there was no contract based upon that docu-
ment either.

[3] Plaintiff-appellants in the instant case, as plaintiff in Benya,
did not accept, either expressly or by conduct, defendant’s count-
eroffer. In addition to disagreeing with the change in payment
terms, Normile stated to Byer that “he was going to wait awhile
before he decided what to do with [the counteroffer].” Neither did
plaintiffs explicitly reject defendant’s counteroffer. Instead,
plaintiff-appellants in this case chose to operate under the impres-
sion, though mistaken, that they had an option to purchase and
that the property was “off the market.” Absent either an accept-
ance or rejection, there was no meeting of the minds or mutual
assent between the parties, a fortiori, there was no contract. Hor-
ton v. Humble Oil & Refining Co., 2565 N.C. 675, 122 S.E. 2d 716
(1961); Goeckel, 236 N.C. 604, 73 S.E. 2d 618 (1952).

It is evident from the record that after plaintiff-appellants
failed to accept defendant’s counteroffer, there was a second pur-
chaser, Plaintiff-appellee Segal, who submitted an offer to defend-
ant that was accepted. This offer and acceptance between the
latter parties, together with consideration in the form of an
earnest money deposit from plaintiff-appellee, ripened into a valid
and binding purchase contract.

By entering into the contract with Plaintiff-appellee Segal,
defendant manifested her intention to revoke her previous coun-
teroffer to plaintiff-appellants. “It is a fundamental tenet of the
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common law that an offer is generally freely revocable and can be
countermanded by the offeror at any time before it has been ac-
cepted by the offeree.” E. Farnsworth, Contracts, § 3.17 (1982);
Restatement, supra, § 42. The revocation of an offer terminates
it, and the offeree has no power to revive the offer by any subse-
quent attempts to accept. G. Thompson, supra, § 4452.

Generally, notice of the offeror’s revocation must be com-
municated to the offeree to effectively terminate the offeree’s
power to accept the offer. It is enough that the offeree receives
reliable information, even indirectly, “that the offeror had taken
definite action inconsistent with an intention to make the con-
tract.” E. Farnsworth, supra, § 3.17 (the author cites Dickinson v.
Dodds, 2 Ch. Div. 463 (1876), a notorious English case, to support
this proposition); Restatement, supra, § 43.

In this case, plaintiff-appellants received notice of the
offeror’s revocation of the counteroffer in the afternoon of August
5, when Byer saw Normile and told him, “[Y]ou snooze, you lose;
the property has been sold.” Later that afternoon, plaintiff-
appellants initialed the counteroffer and delivered it to the
Gallery of Homes, along with their earnest money deposit of $500.
These subsequent attempts by plaintiff-appellants to accept de-
fendant’s revoked counteroffer were fruitless, however, since
their power of acceptance had been effectively terminated by the
offeror’s revocation. Restatement, supra, § 36. Since defendant’s
counteroffer could not be revived, the practical effect of plaintiff-
appellants’ initialing defendant’s counteroffer and leaving it at the
broker’'s office before 5:00 p.m. on August 5 was to resubmit a
new offer. This offer was not accepted by defendant since she had
already contracted to sell her property by entering into a valid,
binding, and irrevocable purchase contract with Plaintiff-appellee
Segal.

For the reasons stated herein, the decision of the Court of
Appeals is

Modified and affirmed.

Justice VAUGHN did not participate in the consideration or
decision of this case.
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STATE OF NORTH CAROLINA v. RICKY CLYDE TODD

No. 523A83
(Filed 27 February 1985)

1. Criminal Law § 86.10 — accomplice’s testimony — corroboration present —not re-
quired
In a prosecution for felonious breaking and entering, larceny, and being an
habitual offender, there was no error in admitting an accomplice’s testimony
which implicated defendant. The testimony was supported by evidence that
defendant on the day after the theft had been within six feet of the briar patch
where the stolen items were hidden and by scratches on defendant’s arms;
moreover, the unsupported testimony of an accomplice is sufficient to sustain a
conviction if it satisfies a jury beyond a reasonable doubt.

2. Criminal Law § 75.9— defendant's voluntary statement to officer —no Miranda
warning —ne error

There was no error in the admission of statements made to an officer
without Miranda warnings where defendant called to the officer from his cell
while the officer was putting gas in his patrol car. Both the circumstances sur-
rounding the statement and the substance of the statement are clear indica-
tions that it was volunteered and a product of defendant’s effort to enlist the
assistance of the officer in a plea bargain.

3. Burglary and Unlawful Breakings § 5.8— breaking, entering, and larceny — evi-
dence sufficient
There was no error in denying defendant’s motion to dismiss breaking and
entering and larceny charges and no abuse of discretion in denying defendant'’s
motion to set aside the verdict and for a new trial where there was plenary
evidence to support defendant’s convictions.

4. Criminal Law § 141; Constitutional Law § 78 — habitual offender statute consti-
tutional —type of review —life sentence upheld
The North Carolina legislature acted within constitutional bounds in en-
acting legislation designed to identify habitual criminals and to authorize en-
hanced punishment. Under the Fair Sentencing Act, the proper review is not
Eighth Amendment proportionality, but whether there has been “a showing of
abuse of discretion, procedural conduct prejudicial to defendant, circumstances
which manifest inherent unfairness or injustice, or conduct which offends the
public sense of fair play.” A life sentence given an habitual offender upon con-
victions of felonious breaking or entering and felonious larceny was upheld
under facts showing defendant’s propensity to steal and unlawfully possess
firearms, his threat against law enforcement officers, and his attempted escape
during trial. G.S. 14-1.1(a)(3), G.S. 14-7.1 et seq., G.S. 15A-1340.1 et seq.

5. Criminal Law § 141— habitual offender —separate indictment proper—not
necessary to re-empanel jury

An habitual felon may be indicted as such in a separate bill, and the

underlying indictment does not need to refer to his alleged status. Further-
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more, when the same jury considers both the principal felony and the question
of defendant’s recidivism, it is not necessary to re-empanel a jury once that
jury has been properly empaneled pursuant to G.S. 15A-1216. G.S. 14-7.3, G.S.
15A-2000.

6. Criminal Law §§ 138, 141 — habitual felony —aggravating factor —sociopathic
personality

The trial court did not err by failing to grant defendant’s motion to
dismiss an habitual felon prosecution and by failing to grant his motions to set
aside the verdict and for a new trial where the evidence clearly established
that since 6 July 1967 defendant had been convicted or had pled guilty to
three felony offenses, none of which were committed prior to defendant’s
eighteenth birthday. Furthermore, the additional finding in aggravation that
defendant has an antisocial personality disorder was proper where the trial
judge clearly enunciated the basis upon which this finding was made. Although
a mental or emotional disorder may not be considered an aggravating factor, a
finding that defendant is “a menace to other human beings and their posses-
sions” is entirely proper where manifestations of that disorder involve little
hope of rehabilitation coupled with serious antisocial and criminal behavior.
G.S. 147.1.

Justice VAUGHN did not participate in the consideration or decision of this
case.

DEFENDANT was tried before Brannon, J., at the 18 July 1983
Session of Superior Court, BLADEN County, on charges of
felonious breaking or entering and larceny, and being an habitual
offender. After the jury returned verdicts of guilty on the
charges of breaking or entering and larceny, the question of
whether defendant was an habitual felon was submitted to the
jury and answered in the affirmative. Pursuant to N.C.G.S.
§ 14-7.6 defendant was sentenced as a Class C felon and received
a life sentence. From verdicts of guilty and a life sentence im-
posed thereon, defendant appeals as a matter of right.

Before this Court the defendant raises two evidentiary
issues; challenges the sufficiency of the evidence; and contends
that his conviction as an habitual offender violated his constitu-
tional rights and was unsupported by the evidence. We find no er-
ror.

Rufus L. Edmisten, Attorney General, by H. A. Cole, Special
Deputy Attorney General, for the State.

Thomas M. Johnson, Attorney for defendant-appellant.
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MEYER, Justice.

At trial the State's evidence tended to show that on 12
February 1983, at approximately 7:00 p.m., Tom Rising returned
to his Bladenboro home to discover that it had been broken into.
A television set, a 12 gauge shotgun and a .22 Remington rifle
were missing. The next day, Mr. Rising recovered the missing
items which were concealed in briars in a wooded area approx-
imately forty feet from his house.

Jerome Alton Stevens, the State’s chief witness, testified
that he, Gary Wilson, and William Wilson spent the afternoon of
12 February with the defendant. Stevens had agreed to drive the
defendant from Whiteville to Bladenboro. Stevens testified that
late in the afternoon, after visiting a friend of Gary Wilson’s, the
defendant directed Stevens to an area located beyond the in-
tersection of Highway 211. Defendant instructed Stevens to stop
the car. Defendant and Gary Wilson then left and went into the
woods. After four or five minutes, Stevens heard gunshots. When
the defendant returned to the car, he stated that he had broken
into a house, and had taken some guns and a TV set which he had
left in the woods and for which he would return later. Mr.
Rising’s house was approximately one hundred and thirty yards
from where Stevens had stopped his car. Stevens, the defendant
and Gary Wilson then went to a poolroom after which they picked
up William Wilson from a friend’s trailer and returned to
Whiteville.

Tim Rising testified that on 13 February, shortly after he
had discovered his property in the woods behind his house, he
saw a car stopped on the road approximately fifteen to twenty
feet from where the TV and guns had been left. He watched the
defendant leave the car and walk to within six feet of the items.
Rising confronted the defendant and his brother, who was osten-
sibly checking the oil in the car. Rising told the pair that his
house had been broken into and asked them to await the arrival
of the sheriff. Defendant stated he would not get involved,
threatened to beat Rising, and the two left immediately.

Defendant offered the testimony of his brother who stated
that although he had no trouble starting his car or leaving the
area after their encounter with Rising, he was in fact repairing a
broken carburetor or alternator at the time they were confronted
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by Rising. Randy Todd also testified that the defendant never left
the car. Defendant’s mother testified that defendant arrived at
her home in Bladenbore at approximately 5:00 p.m. on 12
February and remained there until after dark.

Defendant testified that he had gone to Bladenboro with
Jerome Stevens on 12 February and they had shot pool until close
to 5:00 p.m. when Stevens had taken the defendant to his
mother’s house. Defendant denied knowing William Wilson and
knew Gary Wilson “from him being in the jailhouse.” He testified
that neither Gary nor William Wilson were with him and Stevens
on 12 February.

When asked by his attorney whether he had been cutting
wood sometime prior to 12 February, defendant responded that
he had a few scratches on his hand. From this it could be inferred
that the scratch marks on defendant’s hands and arms which
were observed by a sheriff's deputy on 13 February, were wounds
incurred from cutting wood rather than from attempting to hide a
TV set and guns in the briars behind Tim Rising’s house. Defend-
ant denied any involvement in the breaking or entering or
larceny. Defendant had been out of prison less than a month when
these crimes occurred.

With respect to the State’s case against the defendant as an
habitual felon, the evidence disclosed the following: On 8 June
1977 defendant was convicted in Superior Court, Columbus Coun-
ty, of the felony offense of larceny of a firearm. On 14 May 1979
defendant was convieted in Superior Court, Caldwell County, of
the felony offense of larceny of more than $200.00. On 21
November 1980 defendant was convicted in Superior Court,
Scotland County, for the felony possession of a controlled
substance. In addition, for sentencing purposes, there was
evidence that defendant had been convicted of possession of a
firearm by a felon; possession with intent to sell or deliver a con-
trolled substance; simple possession of marijuana; carrying a con-
cealed weapon; possession of diazepam; and damage to real
property.

During the sentencing hearing, held pursuant to N.C.G.S.
§ 15A-1340.1 et seq., the State introduced the testimony of
Russell Brown to the effect that defendant suffers from an an-
tisocial personality disorder described as sociopathic. Crime is
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usually a predominant characteristic of the disorder. Other
characteristics are the tendency to focus on one’s own needs and
to disregard the needs of others; manipulative behavior; and an
absence of significant relationships. Treatment of sociopathic per-
sonality disorders has not been successful.

The State also introduced the testimony of a Bladen County
deputy sheriff who advised the Court that defendant, after the
guilty verdict had been returned, stated that although he might
be forty years old, when he got out of prison he was going to kill
every law enforcement officer that he saw. The record discloses
that the defendant, over his attorney’s protestations, then inter-
rupted the proceedings by stating “I called him a ----headed son-
of-a bitch.” The record also discloses the following entry made by
the Court during the sentencing proceedings:

Let the record show that these proceedings were inter-
rupted by what the Court observed to be and was most ob-
viously an attempt to escape by the defendant from the
courtroom. The defendant was arrested and taken into
custody before he could get out of the building, but he did
get out of the courtroom. The Court took a recess at the
point in time, in order to calm the situation down and give
counsel for the defendant a chance to converse with any and
all that he desired to converse to [sic], about that or anything
else.

Defendant’s evidence at the sentencing hearing consisted of
the testimony of his mother and father both of whom were of the
opinion that long-term incarceration would be detrimental to the
defendant. Following defendant’s attempted escape, the defense
was permitted to reopen the evidence to present testimony of
defendant’s parents concerning defendant’s good character and
reputation in the community.

[1] Defendant first contends that the trial court erred in admit-
ting into evidence Jerome Stevens’ testimony concerning defend-
ant’s statement that he had just broken into a house and taken a
TV set and two guns. It is defendant’s position, with no citation of
authority, that because Stevens had pled guilty to the same
charges for which defendant was being tried, and he was awaiting
sentencing, his testimony, “unsupported by other evidence,” was
inadmissible.
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The record belies the defendant’'s contention that Stevens’
testimony was unsupported by other evidence. Certainly defend-
ant’s presence within six feet of the stolen items the day after the
theft, and the scratches on his arms support Stevens’ version of
the events. Furthermore, in State v. Tilley, 239 N.C. 245, 249, 79
S.E. 2d 473, 476 (1954) we stated that:

It is well settled in this jurisdiction that although the jury
should receive and act upon such testimony with caution, the
unsupported testimony of an accomplice is sufficient to sus-
tain a conviction if it satisfies the jury beyond a reasonable
doubt of the guilt of the accused.

Accord State v. Martin, 309 N.C. 465, 308 S.E. 2d 277 (1983); State
v. Bindyke, 288 N.C. 608, 220 S.E. 2d 521 (1975); State v. Carey,
285 N.C. 497, 206 S.E. 2d 213 (1974); State v. McNair, 272 N.C.
130, 157 S.E. 2d 660 (1967). This assignment of error is without
merit.

[2] Defendant next contends that under the authority of Miranda
v. Arizona, 384 U.S. 436, 16 L.Ed. 2d 694 (1966), his constitutional
rights were violated by the admission of testimony concerning
statements he made to a law enforcement officer. The officer
testified that the day before he had been putting gas in his patrol
car when the defendant had yelled down to him from his jail cell
and indicated that he wanted to talk to the officer. The officer
testified that after he had taken care of his car, he went into the
jail to see the defendant. Prior to allowing the officer to testify
further, the court conducted the following exchange with defense
counsel in response to counsel’s objection:

MR. JOHNSON: Judge, I'm afraid we are getting into hearing
evidence of the defendant —

COURT: Pardon?

MR. JOHNSON: —evidence about the defendant that has not
been sworn. There is no testimony as to any giving of any
constitutional rights in the statements that may be made on
behalf of conversation with the defendant that may be
damaging without the proper introduction of any Miranda
warnings.

COURT: Counsellor, you are not getting ready to tell me that
when somebody is standing up in the jail cell yelling out the
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window that the folks on the sidewalk have to look up and
pull out their Miranda card and start going through that
four—or five part written area?

MR. JOHNSON: No, sir. Your Honor, I would like for you to
believe that though.

COURT: No . . ..
MR. JOHNSON: Yes, sir.

COURT: I take it though that is the basis of your objection,
that as the officer sat there putting gas in his car, he didn’t
pull out his Miranda card and go through the litany with
your client sitting up in the jail, right?

MR. JOHNSON: Thank you, your Honor.

COURT: . . .. On the basis given, the OBJECTION is OVER-
RULED. Let the jury come on back. There being no interroga-
tion. Miranda requires not only custody, but interrogation,
too, or its functional equivalent, neither of which are ap-
parent.

The officer then testified as follows:

He wanted to know if I would see the D.A. about
taking a plea on his case. That he had talked to his
lawyer and told him to see the D.A. but the D.A.
wouldn't talk to him about it. I told him, I said, “Well,
Ricky, it's out of my hands. If your lawyer can't talk to
the D.A., there is nothing I can say or do. You are just
going to have to go on to court.” And I left.

While all parties concede that defendant’s statement to the
officer was made while defendant was in custody, we agree with
the State and the trial judge that the statement was not made as
a result of interrogation. Both the circumstances surrounding the
statement and the substance of the statement are clear indica-
tions that it was volunteered and a product of defendant’s effort
to enlist the assistance of the officer. This assignment of error is
overruled.

[3] Defendant contends that the trial court erred in denying his

motion to dismiss the breaking or entering and larceny charges.
We disagree. There is plenary evidence to support defendant’s
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convictions on these charges. See State v. Green, 310 N.C. 466,
313 S.E. 2d 434 (1984). Likewise, we find nothing of record to sup-
port defendant’s contention that the trial judge abused his discre-
tion in denying defendant’s motion to set aside the verdict and for
a new trial. See State v. Lindley, 286 N.C. 255, 210 S.E. 2d 207
(1974). The assignment of error is overruled.

[4] Defendant next contends that North Carolina’s habitual
offender statute is unconstitutional. Defendant argues that pros-
ecution under this statute denies him due process and equal pro-
tection of the law inasmuch as “it punishes him twice for acts for
which he has already been punished.” Defendant also contends
that punishment as an habitual offender violates his eighth
amendment right against cruel and unusual punishment.

Inasmuch as we have not specifically ruled on the constitu-
tionality of our habitual felon statute, N.C.G.S. § 14-7.1 et seq., we
will first address defendant’s due process and equal protection
challenges. We begin by rejecting outright the suggestion that
our legislature is constitutionally prohibited from enhancing
punishment for habitual offenders as violations of constitutional
strictures dealing with double jeopardy, ex post facto laws, cruel
and unusual punishment, due process, equal protection, and
privileges and immunities. These challenges have been addressed
and rejected by the United States Supreme Court. See Rummell
v. Estelle, 445 U.S. 263, 63 L.Ed. 2d 382 (1980); Spencer v. Texas,
385 U.S. 554, 17 L.Ed. 2d 606 (1967). Furthermore, in State v.
Allen, 292 N.C. 431, 435, 233 S.E. 2d 585, 588 (1977), we noted that
the procedures adopted by our legislature to deal with the prob-
lem of the multiple or habitual offender, “seems to be the fairest
and least susceptible to constitutional attack:”

“[Tlhe defendant has notice that he is to be charged as a
recidivist before pleading to the present offense, eliminating
the possibility that he will enter a guilty plea on the expecta-
tion that the maximum punishment he could receive would be
that provided for in the statute defining the present crime.
Moreover, while notice is given before pleading, only the
allegation of the present crime is read and proved to the jury
at the first trial, preventing any prejudice due to the in-
troduction of evidence of prior convictions before the trier of
guilt for the present offense.” 40 N.Y.U. L. Rev. at 348.
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We now hold that our legislature has acted within constitu-
tionally permissible bounds in enacting legislation designed to
identify habitual criminals and to authorize enhanced punishment
as provided. The procedures set forth in N.C.G.S. § 14-7.1 to -7.6
likewise comport with the defendant’s federal and state constitu-
tional guarantees.

Relying on Solem v. Helm, --- US. ---, 77 L.Ed. 2d 637
(1983), defendant argues that the sentence he received violates his
eighth amendment guarantee against cruel and unusual punish-
ment. Defendant’s reliance is misplaced. In Solem, a sharply divid-
ed Court held that defendant's life sentence with no opportunity
for parole upon his conviction of a seventh nonviolent felony (ut-
tering a “no account” check for $100.00), was disproportionate to
the crime and therefore prohibited by the eighth amendment. The
case was decided on its particular facts—facts which are clearly
distinguishable from those in the present case.

N.C.G.S. § 14-7.6 provides that:

Sentencing of habitual felons. When an habitual felon as
defined in this Article shall commit any felony under the
laws of the State of North Carolina, he must, upon conviction
or plea of guilty under indictment as herein provided (except
where the death penalty or a sentence of life imprisonment is
imposed) be sentenced as a Class C felon. Notwithstanding
any other provision of law, a person sentenced under this Ar-
ticle shall serve a term of not less than seven years in prison,
excluding gain time granted under G.S. 148-13. A person
sentenced under this Article shall receive a sentence of at
least 14 years in the State’s prison and shall be entitled to
credit for good behavior under G.S. 15A-1340.7. The sentenc-
ing judge may not suspend the sentence and may not place
the person sentenced on probation. Sentences imposed under
this Article shall run consecutively with and shall commence
at the expiration of any sentence being served by the person
sentenced hereunder.

N.C.G.S. § 14-1.1(a)(3) provides that a “Class C felony shall be
punishable by imprisonment up to 50 years, or by life imprison-
ment, or a fine, or both imprisonment and fine.” N.C.G.S. § 15A-
1340.1 et segq., our Fair Sentencing Act, applies to the sentencing
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of persons convicted of Class C felonies. Under that Act, the
presumptive term for a Class C felony is 15 years.

As noted earlier, legislation which is designed to identify
habitual c¢riminals and which authorizes enhanced punishment has
withstood eighth amendment challenges. See generally Rummell
v. Estelle, 445 U.S. 263, 63 L.Ed. 2d 382; Spencer v. Texas, 385
U.S. 554, 17 L.Ed. 2d 606. Furthermore, defendant appears to be
seeking a proportionality review of his sentence under the Fair
Sentencing Act and such a review is not available under that
statute. While we are cognizant of eighth amendment limitations,
we have said that “[o]nly in exceedingly unusual non-capital cases
will the sentences imposed be so grossly disproportionate as to
violate the Eighth Amendment’s proscription of cruel and unusual
punishment.” State v. Ysaguire, 309 N.C. 780, 786, 309 S.E. 2d
436, --- (1983). Defendant here has failed to present any facts
which would provide the necessary basis for concluding that his
sentence is ““so grossly disproportionate” as to violate the eighth
amendment.

Thus, although defendant’s challenge to the severity of his
sentence is couched in terms of an eighth amendment propor-
tionality analysis, we believe that the proper review involves a
determination, under the Fair Sentencing Act, of whether there
has been “a showing of abuse of discretion, procedural conduct
prejudicial to defendant, circumstances which manifest inherent
unfairness or injustice, or conduct which offends the public sense
of fair play.” State v. Ahearn, 307 N.C. 584, 598, 300 S.E. 2d 689,
697 (1983). Indeed, we are confident that such a review provides
fully adequate protections against alleged “disproportionate”
punishments and necessarily involves focus on the considerations
enunciated in Solem v. Helms.

Under the facts of this case, which necessarily include de-
fendant’s status as an habitual offender—a Class C felon—we
uphold the life sentence imposed upon his convictions of felonious
breaking or entering and felonious larceny. These facts include
defendant’s propensity to steal and unlawfully possess firearms,
his threat against law enforcement officers, and his attempted
escape during his trial. Our holding, of course, assumes that the
evidence supports the trial judge's findings in aggravation and
mitigation and that these findings are statutorily permissible. In
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this regard, as noted below, our review discloses a technical error
in one aggravating factor which we consider to be nonprejudicial.

[5] In addition to the above constitutional challenges, defendant
contends that the habitual felon indictment does not comply with
N.C.G.S. § 14-7.3 in that the indictment for breaking or entering
and larceny fails to refer to his alleged status as an habitual of-
fender at the time of the commission of the crime. This issue has
been resolved against the defendant in State v. Allen, 292 N.C. at
433-34, 233 S.E. 2d at 587 wherein we stated:

Properly construed this act clearly contemplates that
when one who has already attained the status of an habitual
felon is indicted for the commission of another felony, that
person may then be also indicted in a separate bill as being
an habitual felon. It is likewise clear that the proceeding by
which the state seeks to establish that defendant is an
habitual felon is necessarily ancillary to a pending prosecu-
tion for the “principal,” or substantive, felony. (Emphasis
added.)

See State v. Keyes, 56 N.C. App. 75, 286 S.E. 2d 861 (1982); N.C.
G.S. § 147.3.

Defendant also argues that the jury should have been re-
empaneled prior to hearing the habitual felon case. The Court of
Appeals addressed this issue in State v. Keyes and held that
failure to re-empanel the jury, if error, was technical error and
therefore not prejudicial. We hold that when, as contemplated by
N.C.G.S. § 14-7.5, the same jury considers both the principal
felony and the question of defendant’s recidivism, it is not
necessary to re-empanel a jury once that jury has been properly
empaneled pursuant to N.C.G.S. § 15A-1216.

In State v. Allen, 292 N.C. at 435, 233 S.E. 2d at 588, we
stated that “[b]eing an habitual felon is not a crime but is a status
the attaining of which subjects a person thereafter convicted of a
crime to an increased punishment for that crime.” We therefore
view a defendant’s “trial” on the issue of whether defendant
should be sentenced as an habitual offender analogous to the
separate sentencing hearing conducted under N.C.G.S. § 15A-2000
to determine punishment for first-degree murder. That statute
does not require a jury to be re-empaneled prior to hearing
evidence in the sentence determination phase of the trial.
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[6] Finally, defendant contends that the trial court erred in fail-
ing to grant his motion to dismiss the habitual felon prosecution
and in failing to grant his motions to set aside the verdict and for
a new trial. This assignment of error is without merit. The evi-
dence clearly established that since 6 July 1967 defendant had
been convicted of or pled guilty to three felony offenses, none of
which were committed prior to defendant’s eighteenth birthday.
N.C.G.S. § 14-7.1.

In reviewing the record in this case, we note that the trial
judge found as an additional aggravating factor the following:

16. Additional written findings of factors in ag-
gravation.

The Court finds from the expert testimony of Dr.
Russell Brown, Staff Forensic Psychiatrist, Dorothea Dix
Hospital, that the defendant has what is referred to in
the medical literature [as] anti-social personality dis-
order, also known as a sociopathic personality; and the
Court incorporates by reference not only the doctor’s
testimony on the witness stand, all of which the Court
finds to be true by at aleast [sic] a proponderence [sic] of
the evidence, but also Section 301.70 as it appears in the
standard handbook for psychiatric usage, a copy of which
is in the court file as well as furnished to counsel for
each side. From this the Court finds from the evidence in
this case, taking it in its entirety, that the defendant is a
menace to other human beings and their possessions as a
direct result of his various social- [sic] and emotional
problems as referred to above, and that his prognosis for
change from the sociopathic personality is not good. That
as a sociopath he will continue to commit crimes when-
ever the opportunity to do so presents itself. (For a simi-
lar result on a different set of facts/legal approach see
U.S. v. Berrigan, 437 F 2d 750 {4th Cir. 1971).)

A. M. Brannon /s

That the first sentence above is a factor in aggravation
that the Defendant, Ricky Clyde Todd, is a sociopathic per-
sonality.
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That the rest of the above paragraph is an explanation
of the finding of a sociopathic personality and does not con-
stitute an additional finding of aggravating [sic].

Although not raised as an issue, pursuant to Rule 2 of the
North Carolina Rules of Appellate Procedure, we address the pro-
priety of the finding in aggravation that defendant has an
antisocial personality disorder referred to as a sociopathic per-
sonality, and hold that such a finding, standing alone, is improper.
However, as the trial judge clearly enunciated the basis upon
which this finding was made and we find that basis to be fully in
accord with our holdings in previous cases, the error was in ter-
minology rather than in reasoning.

A mental or emotional disorder, including a sociopathic per-
sonality, may not be considered as an aggravating factor. Where
manifestations of that disorder involve, as the trial judge here
observed, little hope of rehabilitation coupled with serious an-
tisocial and ecriminal behavior, a finding that defendant is “a
menace to other human beings and their possessions” is entirely
proper, See State v. Ahearn, 307 N.C. 584, 300 S.E. 2d 689; see
also State v. Higson, 310 N.C. 418, 312 S.E. 2d 437 (1984); State v.
Chatman, 308 N.C. 169, 301 S.E. 2d 71 (1983).

No error.

Justice VAUGHN did not participate in the consideration or
decision of this case.

STATE OF NORTH CAROLINA v. RAYMOND CHARLES CREASON

No. 386PA84
(Filed 27 February 1985)

1. Constitutional Law § 67; Searches and Seizures § 47— confidential informant —
disclosure of identity not required —no constitutional issue

Defendant’s motion to require the State to disclose the name of a con-

fidential informant was properly denied where defendant did not present or

argue the motion to the trial court on constitutional grounds, and defendant

was not entitled to disclosure under G.S. 15A-978 because the evidence sought

to be suppressed was seized pursuant to a search warrant and because there
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was corroboration of the existence of the informant independent of the
testimony in question.
2. Narcotics § 5— guilty of possession of LSD with intent to sell or deliver —dis-
junctive phrasing not improper
A verdict of guilty of possession of LSD with intent to sell or deliver did
not lack unanimity in that the jury was presented with two alternative acts
because the intent of the legislature was to prevent the transfer of controlled

substances from one person to another; intent is the gravamen of the offense,
and “sell"” and “deliver” are synonymous. G.S. 90-95(a)(1).

Justice VAUGHN did not participate in the consideration or decision of this
case.

ON the State of North Carolina’s petition for discretionary
review and the defendant’s petition for writ of certiorari of the
decision of the Court of Appeals reported at 68 N.C. App. 599, 315
S.E. 2d 540 (1984). Judgments entered by Long, J., at the 29
March 1983 session of Superior Court, ROWAN County. Heard in
the Supreme Court 11 December 1984.

Rufus L. Edmisten, Attorney General, by James Peeler
Smith, Assistant Attorney General, for the state.

Adam Stein, Appellate Defender, by Gordon Widenhouse, As-
sistant Appellate Defender, for defendant.

MARTIN, Justice.

Upon review, in our discretion, of the decision of the Court of
Appeals, we affirm in part and reverse in part, for the reasons
hereinafter set forth.

The evidence presented by the state on voir dire tended to
show the following: On 28 October 1982 John Lollis, a police of-
ficer with the city of Lexington, called Detective Mark Shue of
the Rowan County Sheriff's Department and told him that he had
received information that the defendant, Raymond Charles Crea-
son, had sold LLSD and marijuana at Creason’s residence within
the preceding week. Lollis reported that the informant, who had
said that he had bought drugs from defendant during the pre-
vious week at defendant’s residence, was willing to assist in an in-
vestigation. Detective Keith Owen testified that he had used the
informant on numerous occasions in the past and that the inform-
ant had given information leading to about four arrests and con-
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victions. The informant had never provided any information that
had given the officers reason to doubt his truthfulness. Detective
Shue asked Officer Lollis to bring the informant to meet him.

At the meeting place the informant told Detective Shue how
he knew that defendant was selling drugs. Detective Shue asked
the informant to make a controlled buy of LSD at the defendant’s
residence. Before proceeding further the informant and his car
were searched by Shue, Lollis, and Owen and no controlled sub-
stances were found. Detective Shue instructed the informant
about the laws of entrapment, gave him some marked money, and
told him to make a drug purchase from Mr. Creason. The inform-
ant, followed by the police officers, then drove to the defendant’s
residence, got out of his car, and went into defendant’s house
where he stayed for about three or four minutes. The informant
then left the house, got back in his automobile, and drove back to
the place where he had originally met with the three officers. He
and his vehicle were searched and several tablets of LSD were
found on his person. The informant told the three officers that he
had bought the LSD from Creason. The informant also said that
he had seen other drugs in Creason’s residence. He said that he
had observed LSD purple microdots and several bags of mari-
juana.

Based on this information, Detective Shue prepared his af-
fidavit and obtained a search warrant for defendant’s residence.
He then went there to conduct the search. Detective Shue
knocked on the door and defendant asked what he wanted. Detec-
tive Shue identified himself and said that he had a search war-
rant. Defendant attempted to slam the door, but Detective Shue
proceeded into the house to conduct the search. Detective Shue
testified that the first thing he and the four or five officers ac-
companying him did after entering the residence was: “We ad-
vised Mr. Creason of his constitutional rights. We handcuffed him;
read him a copy of the search warrant and set him in a chair.”
The officers then proceeded to search the house. In the house at
various locations were found three plastic bags containing green
vegetable matter, later identified to be marijuana, a plastic vial
containing forty-four purple pills, two purple half pills, and one
red pill, all of which were later identified as LSD; a set of scales;
and a note pad on which were written names, telephone numbers,
references to bags and half bags, and computations. Shue testified
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that during the search, after two bags of marijuana were found,
the defendant said, “that’s all the drugs.” A ten dollar bill and a
five dollar bill which had the same serial numbers as the bills
given to the informant were found in defendant’s wallet. Later at
the sheriff's department defendant said that he did not know the
name of the person who had set him up, but he knew who the per-
son was. Except for the reference to the money, substantially the
same evidence was introduced before the jury.

Defendant’s sole witness, who testified only during the voir
dire, said that he and defendant were at a package store in Mid-
land between 6:00 and 9:20 or 9:25 p.m. on October 28.

Two questions are presented for our review. We affirm the
Court of Appeals on one and reverse on the other.

I

[1] Defendant argues that his constitutional and statutory rights
were violated by the denial of his motion to require the state to
disclose the name of the confidential informant.

We take note that defendant did not present this motion to
the trial court on constitutional grounds, the motion was not
argued on constitutional grounds, and the trial court did not
determine it on constitutional grounds. A careful reading of the
record and transcript leads us to this conclusion.

The written motion states:

Pursuant to N.C.G.S. 15A-978, defendant challenges the
validity of the search warrant for his house and person
issued on or about October 28, 1982, and the admissibility of
evidence obtained thereunder by contesting the truthfulness
of the testimony showing probable cause of its issuance.
Defendant, moreover, challenges the existence of the alleged
confidential informant and requests the Court to issue an
order compelling the district attorney to reveal the identity
of said informant.

The grounds for this motion are that defendant was not
present at the house on Highway 29 at the time when the
alleged confidential informant supposedly met with defend-
ant. The information that the alleged confidential informant
purportedly gave the Rowan County Sheriff's Department
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deputies, moreover, is not consistent with what the deputies
allegedly found at defendant’s residence and is incredible.

Supporting affidavits are attached hereto and incor-
porated herein.

This the Tth day of February, 1983.
SHERRILL & SHERRILL
By: s/ Susan R. Sherrill
Attorney for Defendant

It is clear that the motion does not allege the violation of con-
stitutional rights, but expressly relies upon N.C.G.S. 15A-978.

In the oral presentation of the motion to the trial judge,
defendant did not argue or even mention fourth amendment
rights or the constitution. He did state that the case of Franks v.
Delaware, 438 U.S. 154, 57 L.Ed. 2d 667 (1978), entitled him to an
evidentiary hearing on the motion. He received a full plenary
hearing on the motion. Defendant’s argument in making the mo-
tion was that the informant, if he existed at all, was more than a
tipster and was a material witness in the case as a participant in
the alleged crimes. For this reason, defendant says he is entitled
to disclosure of the identity of the informant.

Some forty pages of the transcript recite the evidence of-
fered in support of defendant’s motion for disclosure of the in-
formant’s identity. Thereafter appears the argument of counsel on
the motion. Defendant does not make an argument based on con-
stitutional grounds and, more particularly, on fourth amendment
principles. Likewise, the state did not make an argument based
upon constitutional principles.

In denying the motion, the trial court stated:

THE COURT: After full evidentiary hearing, the Court
hereby denies the Defendant’s motion to suppress and
amended motion to suppress the evidence obtained by the
search warrant. The Court likewise denies the motion of the
Defendant challenging the truthfulness of the affidavit alleg-
ing—showing probable cause for issuance of the search
warrant. In doing so, the Court holds the affidavit provided
reasonable cause to believe the proposed search for evidence
would reveal the presence of the described objects upon the
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described premises and would aid in the apprehension or con-
viction of the Defendant. The Court further finds that the in-
formation provided in the affidavit for the search warrant
was truthful and was furnished in good faith by the affiant.
Motion is denied.

From the foregoing it is clear that no constitutional issues
were presented, argued, or decided in the trial court. The Court
of Appeals properly resolved the issue on statutory grounds. This
Court is not required to pass upon a constitutional issue unless it
affirmatively appears that the issue was raised and determined in
the trial court. State v. Woods, 307 N.C. 213, 297 S.E. 2d 574
(1982); City of Durhkam v. Manson, 285 N.C. 741, 208 S.E. 2d 662
(1974); State v. Jones, 242 N.C. 563, 89 S.E. 2d 129 (1955); Manage-
ment, Inc. v. Development Co., 46 N.C. App. 707, 266 S.E. 2d 368,
disc. rev. denied and appeal dismissed, 301 N.C. 93 (1980). This is
in accord with decisions of the United States Supreme Court.
E.g., Irvine v. California, 347 U.S. 128, 98 L.Ed. 561 (1954);
Edelman v. Calzfqmm 344 U.S. 357, 97 L.Ed. 387 (1953). Defend-
ant raises this issue for the first time on appeal. Because he failed
to ask the trial court to pass upon the constitutional issue, we
decline to do so now. Stone v. Lynch, 312 N.C. 739, 3256 S.E. 2d
230 (1985); State v. Woods, 307 N.C. 213, 297 S.E. 2d 574.

Further, there are statutory grounds upon which to deter-
mine the question of disclosure. Cf. Annot., 24 A.L.R. 4th 1266,
§ 8 (1983). Constitutional questions will not be passed upon if
other grounds for determination exist. State v. Blackwell, 246
N.C. 642, 99 S.E. 2d 867 (1957); State v. Jomes, 242 N.C. 563, 89
S.E. 2d 129. Here defendant also relies upon N.C.G.S. 15A-978 to
support his motion for disclosure. The pertinent parts of the stat-
ute are:

(b} In any proceeding on a motion to suppress evidence
pursuant to this section in which the truthfulness of the
testimony presented to establish probable cause is contested
and the testimony includes a report of information furnished
by an informant whose identity is not disclosed in the testi-
mony, the defendant is entitled to be informed of the inform-
ant’s identity unless:
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(1) The evidence sought to be suppressed was seized
by authority of a search warrant or incident to an
arrest with warrant; or

(2) There is corroboration of the informant’s existence
independent of the testimony in question.

The provisions of subdivisions (b)X1) and (b)(2) do not apply to
situations in which disclosure of an informant’s identity is re-
quired by controlling constitutional decisions.

N.C. Gen. Stat. § 15A-978(b) (1983).

Although subdivisions (bX1) and (2) do not apply where
disclosure is required by “controlling constitutional decisions,” as
we have previously noted, no constitutional issues are properly
before this Court. By the express terms of the statute, defendant
is not entitled to disclosure of the identity of the informant. The
evidence was seized pursuant to a search warrant; therefore de-
fendant is not entitled to this disclosure. N.C. Gen. Stat. § 15A-
978(b)(1). Additionally, there was corroboration of the existence of
the informant independent of the testimony in question. N.C. Gen.
Stat. § 15A-978(b)2).

The Court of Appeals correctly affirmed the denial of defend-
ant’s motion for disclosure.

II.

[2] We turn now to the state’s argument that the Court of Ap-
peals erred by vacating defendant’s conviction of possession of
LSD with intent to sell or deliver. We find merit in the argument
by the state and, therefore, reverse the decision of the Court of
Appeals on this issue.!

Defendant was charged and convicted of possession ‘‘with in-
tent to sell or deliver a controlled substance, to wit” LSD. The

1. This issue may affect a host of our criminal statutes. The proposed revision
of chapter 14 of the General Statutes of North Carolina could resolve many of these
questions. A few of the statutes using the conjunction “or” are: N.C.G.S. 14-8
(rebellion against the state), -9 (conspiracy to rebel), -10 (secret organization), -27.2
(rape), -27.4 (first-degree sexual offense), -28 (malicious castration), -80.1 (malicious
throwing of acid), -34 (assault by pointing gun), -39 (kidnapping), -45 (miscarriage),
-49 (use of explosives), -54 (breaking or entering), -67 (attempting to burn buildings),
-120 (forgery), -195 (profanity on passenger train), -190.9 (indecent exposure), -283
(exploding bombs).
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charge was based upon N.C.G.S. 90-95(a)(1), which provides that it
is unlawful “[tjo manufacture, sell or deliver, or possess with in-
tent to manufacture, sell or deliver, a controlled substance.”

The Court of Appeals held that “two distinet crimes in the
alternative were charged — possessing LSD with intent to sell it,
or possessing LLSD with intent to deliver it . . . .” 68 N.C. App. at
603, 315 S.E. 2d at 544. In so doing, the Court of Appeals failed to
recognize the intent of the legislature in adopting the statute.
The intent of the legislature was twofold: (1) to prevent the
manufacture of controlled substances, and (2) to prevent the
transfer of controlled substances from one person to another.
While the sale of narcotics and the delivery of narcotics are
separate offenses, State v. Dietz, 289 N.C. 488, 223 S.E. 2d 357
(1976), the possession of narcotics with the intent to ‘“sell or
deliver” is one offense. On this charge the state is required to
prove two elements: (1) defendant’s possession of the drug, and (2)
defendant’s intention to “‘sell or deliver” the drug.

The evil sought to be prevented by the legislature is the
possession of drugs with the intent to place them into commerce
by transferring them from one to another by either the sale or
delivery of the drug. A sale is a transfer of property for a
specified price payable in money. State v. Albarty, 238 N.C. 130,
76 S.E. 2d 381 (1953). In the context of controlled substance
statutes, “deliver” means the actual, constructive, or attempted
transfer from one person to another of a controlled substance.
N.C. Gen. Stat. § 90-87(7) (1981); State v. Medina, 87 N.M. 394,
395, 534 P. 2d 486, 487 (1975). It is the intent of the defendant
that is the gravamen of the offense. The intent of the legislature
was that possession of narcotics with the intent to transfer them
to another person is a more serious offense than possession for
one's own use. Whether the transfer was to be by sale or deliv-
ery, or both, is immaterial. As long as the jury finds that the
possession was with the intent to “sell or deliver,” the crime is
proved.

This conclusion is also supported by the grammatical con-
struction of the statute. It is to be noted that the words “sell”
and “deliver” are not separated by a comma but are coupled
together by the conjunction “or.” By omitting the comma, the
legislature manifested its intent that “sell or deliver” is a phrase
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modifying the required intent. See M. Freeman, The Grammatical
Lawyer 91 (1979); see also Webster's Third New International Dic-
tionary 1585 (1971). It is thus apparent that the legislature intend-
ed the crime to be complete if one possesses the narcotic with
intent to transfer it, whether by sale or delivery.

Our analysis is buttressed by State v. Jones, 242 N.C. 563, 89
S.E. 2d 129. In Jones defendant challenged an indictment as being
duplicitous which alleged that he did “unlawfully and wilfully
build or install a septic tank” without first obtaining a permit.
The Court held that the terms “build” and “install” were
synonymous and that the gist of the offense was not in the man-
ner in which the tank was completed but in defendant’s failure to
obtain the permit. Likewise, here the only difference between
“sell” and “deliver” is that money changes hands in a sale. Within
the intent of the legislature, the terms are synonymous, the gist
of the offense being possession with the intent to transfer the
contraband.

[It is not the function of an indictment to bind the hands of
the State with technical rules of pleading; rather, its pur-
poses are to identify clearly the crime being charged, thereby
putting the accused on reasonable notice to defend against it
and prepare for trial, and to protect the accused from being
jeopardized by the State more than once for the same crime.
See State v. Gregory, 223 N.C. 415, 27 S.E. 2d 140 (1943).
Thus, G.S. 15-153 provides that an indictment shall not be
quashed “by reason of any informality or refinement” if it ac-
curately expresses the criminal charge in “plain, intelligible,
and explicit” language sufficient to permit the court to ren-
der judgment upon conviction.

State v. Sturdivant, 304 N.C. 293, 311, 283 S.E. 2d 719, 731 (1981).

Defendant relies upon State v. Albarty, 238 N.C. 130, 76 S.E.
2d 381, which we do not find to be persuasive. The Court held
that Albarty was charged with selling lottery tickets or bartering
lottery tickets and that this was a fatal defect. Albarty was not
charged with possession of lottery tickets with the intent to sell
or barter. The Court held that sale and barter were not synony-
mous for the purpose of the two substantive offenses: sale of lot-
tery tickets and barter of lottery tickets. Here defendant is faced
with only one offense: possession of LSD with intent to sell or
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deliver. The indictment gave defendant proper notice of the crime
charged.

Defendant’s argument, that the use of the disjunctive verdict
form resulted in a lack of unanimity in the jury verdict, was rec-
onciled against defendant in Jones v. All American Life Insurance
Company, 312 N.C. 725, 325 S.E. 2d 237 (1985). Jones involved the
application of the common law “slayer” doctrine as a defense to
an action on a life insurance policy. The evidence indicated the
plaintiff “killed or procured the killing” of the insured. There
plaintiff argued that the submission of the disjunctive issue left
open the possibility that less than all the jurors could agree on
whether plaintiff herself killed the insured or had him killed by
another person. We held that plaintiff’s participation in the death
of the insured by either of the two alternatives bars her from re-
covering the proceeds of the policy. It is only necessary that the
jury unanimously agree that she participated in causing his death.
“[Slo long as all twelve jurors find that she participated in one
way or the other the requirement of unanimity is met although
six may have found that plaintiff ‘killed’ Hilliard and six may
have found that she ‘procured the killing.'” Id. at 738, 325 S.E. 2d
at 244.

So, here, as long as all twelve jurors found that defendant
possessed the LSD with intent to transfer it to another, the re-
quirement of unanimity is met, although six jurors may have
found that defendant intended to “sell” the LSD and six jurors
may have found that defendant intended to “deliver” the LSD. To
hold that defendant did not violate the statute because six jurors
could have found that he intended to sell the LSD and the other
six jurors could have found that he intended to deliver it would
be most bizarre. Justice would not be favored by such results.

Defendant’s argument that the state must prove the specific
act committed by the defendant is not applicable vis-a-vis “sell or
deliver.” The specific act that the state must prove is the intent
to transfer the LSD to another by either sale or delivery. The
form of the verdict did not afford the jury with two alternative il-
legal acts, only one, namely, possession of LSD with the requisite
intent.

Neither the form of the indictment nor the verdict was erro-
neous. We accordingly reverse the Court of Appeals on this issue.



132 IN THE SUPREME COURT [313

State v. Gallagher

Affirmed in part; reversed in part.

Justice VAUGHN did not participate in the consideration or
decision of this case.

STATE OF NORTH CAROLINA v. ALICE A. GALLAGHER

No. 496A84

(Filed 27 February 1985)

1. Constitutional Law § 51— pre-indictment delay —no denial of speedy trial or
due process
Defendant’s Sixth Amendment right to a speedy trial was not violated by
a five-year delay between a killing and her indictment for murder since the
Sixth Amendment speedy trial provision has no application until the defendant
in some way becomes an “accused,” and the period of delay complained of by
defendant was prior to her having been “accused” by arrest or formal charges.
Further, defendant’s right to due process was not violated by the delay where
defendant made no showing that the delay actually prejudiced the conduct of
her defense or that it was engaged in by the prosecution deliberately and un-
necessarily in order to gain tactical advantage over her.

2. Criminal Law § 15.1— pretrial publicity —denial of change of venue

The trial court properly denied defendant’s motion for a change of venue
of her trial for murder and conspiracy to murder based on pretrial publicity
where newspaper articles offered in support of the motion were factual and
non-inflammatory.

3. Criminal Law §§ 80.1, 89.2— telephone bills —admission for corroboration —au-
thentication not necessary

Copies of telephone bills were admissible for the purpose of corroborating
a witness's testimony that he made telephone calls from his father’s number to
other numbers at particular times without testimony concerning the accuracy
of the copies of the bills by the owner of the residence to which the original
bills were sent.

4. Homicide § 18.1— ill will between defendant and victim —competency to show
premeditation, deliberation and intent
In a prosecution of defendant for the murder of her husband, testimony
by a witness that defendant made statements a few months before her hus-
band's death that she hated her husband and wished he was dead was compe-
tent to show premeditation, deliberation, motive and intent.
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10.

11.

. Criminal Law § 65; Homicide § 15— defendant’s failure to grieve at husband’s

funeral — admissibility of opinion

In a prosecution of defendant for murder of her husband and conspiracy to
murder her husband, a witness was properly permitted to state his opinion
that defendant did not appear to be grieving at the funeral of her husband.

. Criminal Law § 89.9— prior statement witness believed to be untrue—ad-

missibility for impeachment

Testimony by defendant that she had made a prior statement under oath
in an affidavit which she believed to be untrue was admissible to impeach her
and cast doubt upon her credibility even if the prior statement under oath was
in fact correct.

. Criminal Law § 89.2— cross-examination of defendant—use of insurance pro-

ceeds — competency for corroboration

Cross-examination of defendant about her use of life insurance proceeds
from her husband's death to purchase a home was competent to corroborate
the testimony of a State's witness that he and defendant planned to murder
defendant’s husband in part from a desire to obtain insurance proceeds to pur-
chase a house in which the two of them would live.

. Criminal Law § 86.5— acts of misconduct —admission not prejudicial error

Even if cross-examination of defendant about men she had lived with but
not been married to after her husband was killed was improper for impeach-
ment purposes, such error was not prejudicial to defendant where there was
no reasonable possibility that the jury's verdict was influenced thereby.

. Homicide § 2— indictment for murder — conviction of accessory before the fact

Defendant could be convicted as an accessory before the fact to murder on
an indictment charging murder where the offense occurred on 1 October 1978,
since under G.S. 14-5.2 defendant’s case was controlled by the laws in effect at
the time the offense was committed, former G.S. 14-5.1 did not apply because
it had been repealed prior to defendant’s indictment, and prior to 1 October
1979 the law of this state was that defendant could be tried as an accessory
before the fact on an indictment charging the principal felony.

Conspiracy § 3; Criminal Law § 10— conviction for conspiracy and accessory
before the fact

Defendant could properly be convicted and sentenced for both conspiracy
to commit murder and accessory before the fact to murder since each offense
contains an essential element not a part of the other.

Conspiracy § 6; Criminal Law § 10.2— conspiracy to murder —accessory before
the fact —sufficiency of evidence

The evidence was sufficient to support defendant’s conviction of con-
spiracy to murder her husband and accessory before the fact to the murder of
her husband.

Justice VAUGHN took no part in the consideration or decision of this case.
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APPEAL by the defendant from judgments entered by Judge
Charles B. Winberry at the March 27, 1984 Session of Superior
Court, CRAVEN County.

The defendant was charged in separate bills of indictment
with murder and conspiracy to commit murder. She entered a
plea of not guilty to each charge. The jury found her guilty as an
accessory before the fact to murder and of conspiracy to commit
murder. By judgments entered March 30, 1984, the defendant was
sentenced to life imprisonment for her conviction as an accessory
before the fact to murder and to a ten year term of imprisonment
for her conviction for conspiracy to commit murder.

The defendant appealed her conviction as an accessory before
the fact to murder and the resulting life sentence to the Supreme
Court as a matter of right. Her motion to bypass the Court of Ap-
peals on her appeal from her conviction and ten year prison sen-
tence for conspiracy to commit murder was allowed on August 31,
1984. Heard in the Supreme Court on December 13, 1984.

Rufus L. Edmisten, Attorney General, by William N. Farrell,
Jr., Assistant Attorney General, for the State.

John E. Nobles, Jr. for the defendant appellant.

MITCHELL, Justice.

The defendant has brought forward numerous assignments of
error on appeal. She contends that the trial court admitted cer-
tain evidence improperly. She also contends that she was denied
the constitutional right to a speedy trial, and that the trial court’s
denial of her motion for a change of venue due to adverse pretrial
publicity denied her a fair trial. She further contends that the
trial court erred by permitting the jury to render a verdict find-
ing her guilty as an accessory before the fact to murder based
upon the indictment for murder and by entering judgments
against her for both conspiracy and being an accessory before the
fact. An extensive review of the evidence at trial is unnecessary
in resolving these issues.

The evidence for the State tended to show among other
things that the defendant, Alice A. Gallagher, married Thomas S.
Gallagher in 1973. During the marriage both parties began having
extramarital activities with various other people on a regular
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basis. The defendant met Samuel Lancaster in 1977. During the
times when Thomas Gallagher, a member of the United States
Marine Corps, was on assignment overseas, Lancaster lived with
the defendant. Sometime in 1978, the defendant began to make
statements to Lancaster that she wished her husband was dead.
She asked if Lancaster knew a ‘“hit man.” In the months that
followed, she talked more and more about her desire for her hus-
band to have an “accident” and not return from overseas. The
defendant ultimately told Lancaster of her plan as to how they
would kill her husband. She proposed that they hit Thomas
Gallagher in the head and place him in a bathtub to drown. Her
plan was to make it appear that he had accidentally slipped,
knocked himself unconscious and drowned.

Approximately six months prior to Thomas Gallagher’s death
on QOctober 1, 1978, an additional $100,000 of life insurance was
placed on his life with the defendant as beneficiary. The defend-
ant told Lancaster in detail of her plans for using the insurance
proceeds after they killed her husband. On one occasion, Lan-
caster went with her to look at a home she wished to purchase
with the insurance proceeds, and she stated to him that they
would have to go ahead and kill her husband. The defendant and
Lancaster discussed in detail the alibis they would establish for
the time of the murder.

Shortly before the actual killing of Thomas Gallagher on Oc-
tober 1, 1978, Lancaster decided that it would be better if the
defendant and her two children were not present when the killing
occurred. Lancaster was alone with Thomas Gailagher when he
struck Gallagher on the head with a frying pan. The frying pan
shattered over Thomas Gallagher’s head but did not render him
unconscious when Lancaster struck him. The two men struggled,
and Lancaster pulled a pistol from his belt and shot Gallagher
causing his death.

The defendant offered evidence at trial. Her testimony was
in the nature of alibi evidence.

Other evidence at trial is discussed hereinafter where
necessary to a discussion of the assignments of error.

[1] The defendant first assigns as error the trial court’s denial of
her motion to dismiss on the ground that she had been denied the
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right to a speedy trial guaranteed her by the Sixth Amendment
to the Constitution of the United States. She contends that the
delay of five years between the killing on October 1, 1978 and her
indictment on October 17, 1983 deprived her of this constitutional
right. We do not agree.

The speedy trial provision of the Sixth Amendment “is ac-
tivated only when a criminal prosecution has begun and extends
only to those persons who have been ‘accused’ in the course of
that prosecution.” United States v. Marion, 404 U.S. 307, 313
(1971). “[T)he Sixth Amendment speedy trial provision has no ap-
plication until the putative defendant in some way becomes an ‘ac-
cused’ . . .." Id. As the period of delay complained of by the
defendant was prior to her having been “accused” by arrest or
formal charges, the delay could not have violated the speedy trial
guarantee of the Sixth Amendment. /d.

Further, although the defendant has not raised the issue, we
perceive no denial of due process by the delay between the killing
of the victim and the indictment of the defendant. See generally
United States v. Lovasco, 431 U.S. 783, reh. dented, 434 U.S. 881
(1977); State v. McCoy, 303 N.C. 1, 277 S.E. 2d 515 (1981). The
defendant made no showing that the delay actually prejudiced the
conduct of her defense or that it was engaged in by the prosecu-
tion deliberately and unnecessarily in order to gain tactical ad-
vantage over her. See State v. McCoy, 303 N.C. 1, 277 S.E. 2d 515
(1981). To the contrary, the record indicates that Samuel Lan-
caster, the primary witness against the defendant and the person
who actually killed the deceased, made no statement to the police
until October 1983. His statement provided evidence required for
the indictments against him and the defendant, and she was in-
dicted less than a month after it was received. Therefore, the
defendant would have been entitled to no relief on due process
grounds under this assignment of error, even had she sought such
relief.

[2] The defendant next contends that the trial court erred by de-
nying her pretrial motion for change of venue. She argues that
adverse pretrial publicity prevented her receiving a fair trial in
Craven County. The defendant attached several newspaper ac-
counts of the killing and the investigation to her pretrial motion.
These articles were made a part of the record on appeal. No other
evidence was offered in support of the motion.
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A motion for change of venue is addressed to the sound dis-
cretion of the trial court and its ruling will not be overturned on
appeal absent an abuse of discretion. State v. Oliver, 302 N.C. 28,
274 S.E. 2d 183 (1981). Our review of the articles in question
indicates that, as in Oliver, the articles were factual and non-
inflammatory. Accordingly, they do not provide a basis for hold-
ing that the trial court abused its discretion in denying the
defendant’s pretrial motion for change of venue. State v. Jerrett,
309 N.C. 239, 307 S.E. 2d 339 (1983).

The defendant next assigns as error the trial court’s admis-
sion into evidence of copies of two telephone bills sent to the
residence of the father of the witness Samuel Lancaster. She
argues that the copies were not verified by the father and that
the father was deceased. The defendant argues that, as a result, a
proper foundation had not been established for the admission into
evidence of the copies.

[3] Samuel Lancaster testified without objection that he made
certain telephone calls from his father’s residence to certain other
telephone numbers. The State specifically tendered the copies of
the telephone bills only for the limited purpose of corroborating
this testimony by Lancaster. We perceive no error in the trial
court’s action in permitting the copies of the telephone bills to be
introduced for the purpose of corroborating Lancaster’s testimony
that he made the telephone calls from his father’s number to cer-
tain other numbers at particular times. The absence of testimony
concerning the accuracy of the copies of the bills by the owner of
the residence to which the original bills were sent, would, if
anything, tend to go to the weight and credibility to be given the
copies and not to their admissibility for purposes of corroborating
the independent recollection of the witness. This assignment is
overruled.

[4] The defendant next assigns as error the action of the trial
court in admitting certain testimony of Patricia Bass. Bass
testified in pertinent part that she had conversations with the
defendant during the spring of 1978 during which the defendant
made statements to the effect that: “She did not like her husband,
she hated her husband, she said she wished he was dead.” These
statements by the defendant a few months before her husband’s
death were evidence of ill will between the defendant and the vic-
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tim, and “this Court has long allowed evidence of ill will between
the defendant and the victim as tending to show premeditation
and deliberation, motive and intent.” State v. Alston, 307 N.C.
321, 328, 298 S.E. 2d 631, 637 (1983). The trial court did not err in

admitting this testimony by the witness Bass.

{S] The defendant also contends that the trial court erred in ad-
mitting certain testimony of the defendant’s witness Charles Wil-
lis during cross examination by the prosecutor. The questions and
answers leading to the testimony complained of were as follows:

Q. Did you have an occasion to see Alice Gallagher at that
funeral?

A. Yes, I did.

Q. Did you make any observations or notice anything about
her appearance or the way she acted?

A. David, in fairness, my observations at this stage of the
game might be biased and I wouldn’t want to pass that, if
you don’t mind.

Q. Would it be safe to say that in your opinion Alice
Gallagher did not act like the grieving widow?

MR. NOBLES: Objection, Your Honor.
THE COURT: Overruled.

Q. (Mr. McFadyen) I realize, sir, that you'd rather not say,
but of course this is very important, that the jury under-
stand all of the facts surrounding this case.

A. Looking at as I would have felt, I must admit that I
was — just didn’t seem like that everything was there, but
there again, this is my personal opinion.

Assuming arguendo that this convoluted answer by the
witness was comprehended by the jury as meaning that the de-
fendant did not appear to be grieving at the funeral of her hus-
band, we perceive no error in its admission into evidence. “The
emotion displayed by a person on a given occasion is a proper
subject for opinion testimony by a non-expert witness.” State v.
Looney, 294 N.C. 1, 14, 240 S.E. 2d 612, 619 (1978), See generally
State v. Moore, 276 N.C. 142, 171 S.E. 2d 453 (1970).
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[6] The defendant also assigns as error the action of the trial
court in permitting the prosecutor to question her about a prior
sworn affidavit she had given to an insurance company stating
that her marriage to the deceased had been “without interrup-
tion.” The defendant argues that she was never divorced from her
husband and that the statement in the affidavit was, therefore,
true. She argues that it was error for the trial court to allow the
prosecutor to imply by his questioning that the statement in the
affidavit was untrue.

During the cross examination of the defendant by the prose-
cutor, the facts surrounding the signing of the affidavit and the
full facts of the status of the defendant’s marriage to the de-
ceased were explored in detail. The defendant was given the op-
portunity to explain and did explain the status of her marriage at
all pertinent times and the fact that she had never been divorced
from the deceased. Therefore, the jury could not have been mis-
led by this line of cross examination. More importantly, however,
the defendant stated during cross examination that she had
sworn to the affidavit but that portions of the affidavit stating
that the marriage had been “without interruptions” and that she
and the deceased had “continued to live as husband and wife until
his death” were untrue. The testimony of the defendant that she
had made a prior statement under oath which she believed to be
untrue was admissible to impeach her and cast doubt upon her
credibility, even if the prior statement under oath was in fact cor-
rect. See generally 1 Brandis on North Carolina Evidence, §§ 35,
46 (2d rev. ed. 1982).

[7] The defendant also assigns as error the action of the trial
court in allowing the prosecutor to question her about her use of
the life insurance proceeds she received as a result of the death
of her husband. The defendant’s answers indicated that she had
used a part of the life insurance proceeds to purchase a home.
This tended to corroborate the testimony of Samuel Lancaster to
the effect that he and the defendant planned to murder the de-
ceased in part from a desire to obtain the insurance proceeds to
purchase a house in which the two of them would live. This as-
signment of error is without merit and is overruled.

[8] The defendant also contends that the trial court erred in
allowing the prosecutor to cross examine her concerning men she
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had lived with but not been married to after her husband was
killed. As a general rule, a defendant who takes the stand and
testifies may be cross examined for purposes of impeachment con-
cerning any acts of misconduct so long as the questions by the
prosecutor are asked in good faith. State v. Small, 301 N.C. 407,
272 S.E. 2d 128 (1980). The scope of cross examination of a defend-
ant in a criminal action is largely within the discretion of the trial
court. State v. Ruof, 296 N.C. 623, 252 S.E. 2d 720 (1979). The trial
court’s decision as to whether cross examination “transcends pro-
priety” will not be disturbed absent a showing of abuse of discre-
tion, Id., or a showing that the jury verdict was improperly
influenced thereby. State v. McPherson, 276 N.C. 482, 172 S.E. 2d
50 (1970). Even if it is assumed arguendo that admitting the
defendant’s answers to these questions on cross examination was
error, we perceive neither an abuse of discretion nor a ‘“reason-
able possibility that, had the error in question not been commit-
ted, a different result would have been reached at the trial . . . "
N.C.G.S. 15A-1443(a). The defendant’s contentions in this regard
are without merit.

[9] The defendant next assigns as error the action of the trial
court in permitting the jury to return a verdict of guilty of ac-
cessory before the fact to murder. She contends that the indict-
ment for murder will not support a verdict for accessory before
the fact to murder. In the context of this case, the assignment is
without merit.

Prior to October 1, 1979, the clear law of this State was that
a defendant could be tried and convicted as an accessory before
the fact on an indictment charging the principal felony. State v.
Holmes, 296 N.C. 47, 249 S.E. 2d 380 (1978). Effective October 1,
1979, the General Assembly enacted N.C.G.S. 14-5.1 which provid-
ed that one indicted for a principal felony could not be convicted
on that indictment as an accessory before the fact. 1979 N.C. Sess.
Laws ch. 811; State v. Small, 301 N.C. 407, 272 S.E. 2d 128 (1980).
The General Assembly later repealed N.C.G.S. 14-5.1 and enacted
in its place N.C.G.S. 14-5.2 providing that: “All distinctions be-
tween accessories before the fact and principals to the commis-
sion of a felony are abolished. Every person who heretofore would
have been guilty as an accessory before the fact to any felony
shall be guilty and punishable as a principal to that felony.” 1981
N.C. Sess. Laws ch. 686; State v. Woods, 307 N.C. 213, 297 S.E. 2d
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574 (1982). Although the elements of the crime of accessory before
the fact remained separate and distinct from those of the prin-
cipal felony, the legislature “abolished the difference in guilt and
sentencing treatment” between a principal to the felony and an
accessory before the fact to the same felony. State v. Woods, 307
N.C. at 218, 297 S.E. 2d at §77. See State v. Cabey, 307 N.C. 496,
299 S.E. 2d 194 (1983). In cases controlled by N.C.G.S. 14-5.2, an
indictment charging the principal felony will support trial and
conviction as an accessory before the fact.

The defendant contends nevertheless that she should have
the advantage of the terms of former N.C.G.S. 14-5.1 which, if ap-
plied to her case, would render invalid her conviction as an ac-
cessory before the fact on an indictment charging her with
murder. We do not agree. The statute the defendant seeks to rely
upon has been repealed. In enacting N.C.G.S. 14-5.2 and repealing
former N.C.G.S. 14-5.1, the General Assembly specifically provid-
ed that: “[N.C.G.S. 14-5.2] does not apply to any offense committed
before [its effective date], and any such offense is punishable
under the laws in effect at the time such offense was committed.”
1981 N.C. Sess. Laws ch. 686 (emphasis added). The effective date
specified in the Act was July 1, 1981. Id. The offense in the pres-
ent case was clearly “committed before the effective date of
[N.C.G.S. 14-5.2]" and is not controlled by N.C.G.S. 14-5.1 which
was repealed prior to the indictment of the defendant on the pres-
ent charges. Instead, the defendant’s case is controlled by “the
laws in effect at the time [her| offense was committed.” 1981 N.C.
Sess. Laws ch. 686. As previously indicated, at the time the de-
fendant’s offenses were committed on and before October 1, 1978
she could be tried as an accessory before the fact on an indict-
ment charging the principal felony of murder. State v. Holmes,
296 N.C. 47, 249 S.E. 2d 380 (1978). Therefore, her conviction as an
accessory before the fact to murder on an indictment charging
murder in the present case was appropriate. This assignment is
without merit.

[10] The defendant next contends the trial court erred by per-
mitting the jury to return guilty verdicts for both conspiracy to
commit murder and accessory before the fact to murder and by
entering judgments on both verdicts. Although it is not entirely
clear, it appears that the defendant argues that one of the of-
fenses is a lesser included offense of the other and that a convie-
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tion of both is improper for this reason. It is sufficient to note
that each of these offenses contains an essential element not a
part of the other. See State v. Looney, 294 N.C. 1, 240 S.E. 2d 612
(1978); State v. Branch, 288 N.C. 514, 220 S.E. 2d 495 (1975), cert.
denied, 433 U.S. 907 (1977). The defendant was properly convicted
and sentenced for both offenses. Id.

[11] By her final assignment of error, the defendant contends
that the trial court erred in failing to direct a verdict of not
guilty on the charges against her and by failing to enter a verdict
of not guilty without regard to the verdict returned by the jury.
A motion for a directed verdict of not guilty challenges the suffi-
ciency of the evidence to go to the jury. The test of the sufficien-
cy of the evidence is whether substantial evidence has been
introduced of each essential element of the offense charged and
that the defendant committed the offense. State v. Powell, 299
N.C. 95, 261 S.E. 2d 114 (1980). Upon a motion to dismiss for insuf-
ficiency of the evidence, the evidence must be considered in the
light most favorable to the State with the State entitled to every
reasonable inference to be drawn therefrom. When viewed in
such light, the evidence in the present case was more than suffi-
cient to warrant submitting the case to the jury for its considera-
tion as to the defendant’s guilt of the offenses charged. This
assignment is without merit.

The defendant received a fair trial free from prejudical error.
No error.

Justice VAUGHN took no part in the consideration or decision
of this case.
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CENTURY COMMUNICATIONS, INC. v. THE HOUSING AUTHORITY OF THE
CITY OF WILSON anp SITE, INC.

No. 368PA84

(Filed 27 February 1985)

Easements § 4.3; Eminent Domain § 2— easement for underground radio wires—
sufficiency of lease provision—interference with easement—summary judg-
ment improperly entered

A lease provision in which the lessors agreed not to interfere, by cultiva-
tion or otherwise, with wires of a radio ground system of plaintiff lessee’s
radio station radiating approximately 250 feet from the center of two radio
towers on the leased property was so ambiguous that it could not be held as a
matter of law that it did or did not create an easement in adjoining land
owned by the lessors into which the radio wires extended. Furthermore,
assuming that the lease provision did create an easement, material questions
remained as to whether defendant Housing Authority’s construction of
buildings over portions of the radio wires extending into land defendant pur-
chased from the lessors amounted to an interference with the wires within the
meaning of the lease and, if so, whether this injured plaintiff. Therefore, the
trial court erred in entering summary judgment in favor of plaintiff lessee on
the issue of liability in an inverse condemnation action against defendant Hous-
ing Authority.

Justices MEYER and VAUGHN did not participate in the consideration or
decision of this case.

ON appeal of the decision of the Court of Appeals filed 5 June
1984, reported per Rule 30(e) of the North Carolina Rules of Ap-
pellate Procedure, and the decision filed 1 May 1984, reported at
68 N.C. App. 293, 314 S.E. 2d 749 (1984), affirming order granting
partial summary judgment to plaintiff, entered by Winberry, J.,
on 29 September 1982, in Superior Court, WILSON County. The
case was dismissed as to the defendant Site, Inc. on 27 May 1982
and it is no longer a party to this action. Heard in this Court 12
December 1984 pursuant to The Housing Authority of the City of
Wilson's petition for discretionary review granted by this Court
on 28 August 1984.

Kimzey, Smith, McMillan & Roten, by James M. Kimzey, for
plaintiff appellee.

Manning, Fulton & Skinner, by Howard E. Manning, Jr. and
Charles E. Nichols, Jr., for defendant appellant.



144 IN THE SUPREME COURT [313

Century Communications v. Housing Authority of City of Wilson

MARTIN, Justice.

Prior to 1962 D. W. Woodard and his wife, Romaine C. Wood-
ard, owned a tract of land (hereinafter “Woodard tract”) located
outside the city of Wilson. On 1 October 1962 the Woodards
leased a portion of this tract to the Wilson Radio Company, Inc.
On 22 December 1971 two new leases were executed between the
successors of the Woodards’ interest and Wilson Radio Company.
These leases pertained to two adjoining parcels of land within the
Woodard tract upon which were located two radio towers and
buildings containing radio transmission facilities. These leases
were assigned to Century Communications, Inc. (“Century”), plain-
tiff herein, on 1 January 1976. The leases and assignments were
duly recorded. Plaintiff uses the facilities located on the land
which is the subject of these leases for the purpose of operating
two radio stations.

In April 1980 defendant, The Housing Authority of the City
of Wilson (“Housing Authority”), purchased from the Woodards’
successors in interest that part of the Woodard tract not leased
to Century. The Housing Authority then proceeded to build a
housing project on the land it thus acquired.

The dispute in the instant case centers upon underground
wires emanating from the two radio transmission towers which
are located on that part of the Woodard tract leased to plaintiff.
Some of these wires extend beyond the boundaries of the land
leased by Century into the land purchased in 1980 by the Housing
Authority. By virtue of the following paragraph in one of the
aforementioned 1971 leases, plaintiff claims that by constructing
buildings over the wires, defendant inversely condemned a prop-
erty interest plaintiff held therein:

6. The Lessors agree not to interfere with,—either by
cultivation or otherwise—, wires of the present Radio ground
system of Station WVOQT, radiating approximately 250 feet
from the center of the two Radio Towers.

Plaintiff sued defendant for inverse condemnation of private
property, and summary judgment “as to the issue of liability” was
entered for plaintiff upon the trial court’s finding that “there is
no genuine issue to [sic] any material fact relating to the liability
of the Housing Authority of the City of Wilson for the taking of
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private property for public use without just compensation.” De-
fendant appealed this order to the Court of Appeals, which ruled
that the physical presence of buildings over the wires is per se a
taking because plaintiff cannot now reach the wires under the
buildings. Upon rehearing the Court of Appeals amended its ini-
tial opinion by adding that “the plaintiff should be allowed to
prove any damage it may properly show which was caused by the
placing of buildings over the wires. We affirm our previous opin-
ion in all other respects.”

The issue before this Court is whether partial summary judg-
ment was properly entered for plaintiff. Summary judgment is ap-
propriate only if the pleadings and other materials before the
trial judge show that there is no genuine issue of material fact
and that any party is entitled to a judgment as a matter of law.
E.g., Connor Co. v. Spanish Inns, 294 N.C. 661, 242 S.E. 2d 785
(1978); Kessing v. Mortgage Corp., 278 N.C. 523, 180 S.E. 2d 823
(1971). We have determined that it was error for the trial court to
have entered summary judgment, and we therefore reverse the
decision of the Court of Appeals.

Plaintiff claims that paragraph six of the lease created an
easement appurtenant for the benefit of Wilson Radio Company.
The lessors also owned land adjoining the leased premises, and it
is into this adjoining land that the radio wires extend. Defendant
purchased this adjoining land in 1980. Plaintiff argues that the
purported easement granted by the 1971 lease runs with the land,
so that defendant, who purchased that part of the Woodard tract
adjacent to the land leased by the radio station, is bound thereby.
See, e.g., Waldrop v. Brevard, 233 N.C. 26, 62 S.E. 2d 512 (1950).
When defendant constructed buildings over the radio wires, plain-
tiff argues, defendant in effect inversely condemned property
rights plaintiff held by virtue of the grant of the easement.

In its answer defendant denies that paragraph six of the
lease creates an easement. Upon examining this paragraph we
find it so ambiguous that we are unable to hold as a matter of law
that it does or does not create an easement. Generally, whether
language in a written instrument creates an easement is to be
determined by ascertaining the intention of the parties as
gathered from the language of the instrument. See Borders wv.
Yarbrough, 237 N.C. 540, 75 S.E. 2d 541 (1953). However, if the
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language is uncertain or ambiguous, the court may consider all
the surrounding circumstances, including those existing when the
document was drawn, those existing during the term of the in-
strument (if, as in the present lease, the instrument is limited in
time), and the construction which the parties have placed on the
language, so that the intention of the parties may be ascertained
and given effect. See Builders Supplies Co. v. Gainey, 282 N.C.
261, 267, 192 S.E. 2d 449, 453 (1972) (intent of parties as disclosed
by the conveyance, when read in the light of surrounding circum-
stances known to the parties, determines whether the conveyance
is an easement or a profit a prendre); Sergi v. Carew, 18 N.J.
Super. 307, 87 A. 2d 56 (1952) (factual surroundings as well as
language of instrument taken into account in determining
whether language created easement or estate in fee simple); Dee
v. King, 77 Vt. 230, 238, 59 A. 839, 841-42 (1905) (language in deed
which could have created either a personal covenant or an ease-
ment appurtenant “cannot be said to be unequivocal. We there-
fore look at the surrounding circumstances existing when the
deed containing it was made, the situation of the parties, and
the subject-matter of the instrument, and in the light thereof the
clause should be construed according to the intent of the
parties.”); Callan v. Hause, 91 Minn. 270, 272, 97 N.W. 973, 974
(1904) (“The meaning of a reservation in a contract, when the lan-
guage is indefinite, must be determined in every case by the par-
ticular facts —such as the character of the conveyance, the nature
and situation of the property conveyed and of the property ex-
cepted, and the purpose of the exception.”). See generally 25 Am.
Jur. 2d Easements § 23 (1966 & Supp. 1984). As the Supreme
Court of California stated:

Although extrinsic evidence is not permitted in order to
add to, detract from, or vary the terms of an integrated writ-
ten agreement, extrinsic evidence is admissible in order to
explain what those terms are. (Masterson v. Sine (1968) 68
A.C. 228, 226-227, 65 Cal. Rptr. 545, 436 P. 2d 561; Nofziger v.
Holman (1964) 61 Cal. 2d 526, 528, 39 Cal. Rptr. 384, 393 P. 2d
696; see Laux v. Freed, supra, 53 Cal. 2d 512, 522, 527, 2 Cal.
Rptr. 265, 348 P. 2d 873 (Traynor, J., concurring); Code Civ.
Proc. §§ 1856, 1860; Civ. Code, § 1647; Rest., Contracts,
§§ 230, coms. a, b, 235, cls. (a), (d), coms. a, {, 238, cl. (a), com.
a, 242, com. a; 3 Corbin on Contracts (1960) §§ 535, 536, pp.
17-21, 27-30; 9 Wigmore, Evidence (3d ed. 1940) §§ 2461-2463,
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2470 et seq.; Witkin, Cal. Evidence (2d ed. 1966} § 730, p. 675;
Corbin, The Interpretation of Words and the Parol Evidence
Rule (1965) 50 Cornell L.Q. 161, 164, 189-190; Farnsworth,
“Meaning” in the Law of Contracts (1967) 76 Yale L.J. 939,
957-965; Holmes, The Theory of Legal Interpretation (1899) 12
Harv. L. Rev. 417.) Therefore, extrinsic evidence as to the cir-
cumstances under which a written instrument was made has
been held to be admissible in ascertaining the parties’ ex-
pressed intentions, subject to the limitation that extrinsic
evidence is not admissible in order to give the terms of a
written instrument a meaning of which they are not reason-
ably susceptible. (Parsons v. Bristol Development Co. (1965)
62 Cal. 2d 861, 865, 44 Cal. Rptr. 767, 402 P. 2d 839; Nofziger
v. Holman, supra; Coast Bank v. Minderhout (1964) 61 Cal. 2d
311, 315, 38 Cal. Rptr. 505, 392 P. 2d 265; Imbach v. Schultz
(1962) 58 Cal. 2d 858, 860, 27 Cal. Rptr. 160, 377 P. 2d 272; see
Estate of Rule (1944) 25 Cal. 2d 1, 20-22, 152 P. 2d 1003, 155
A.L.R. 1319 (Traynor, J., dissenting).)

Continental Baking Co. v. Katz, 68 Cal. 2d 512, 521-22, 67 Cal.
Rptr. 761, 767, 439 P. 2d 889, 895 (1968) (en banc). Cf. Richard
Paul, Inc. v. Union Improvement Co., 33 Del. Ch. 113, 91 A. 2d 49
(1952) (court looked to extrinsic evidence to determine scope of
easement granted in a lease); Burroughs v. Milligan, 199 Md. 78,
85 A. 2d 775 (1952) (extrinsic evidence considered to determine
scope of reservation of easement creating right-of-way). It is
noteworthy that this Court has expressly approved the use of ex-
trinsic evidence in cases where written instruments creating
easements contain latent ambiguities with respect to the physical
location of the easements. E.g., Allen v. Duvall, 311 N.C. 245, 316
S.E. 2d 267 (1984); Oliver v. Ernul, 277 N.C. 591, 178 S.E. 2d 393
(1971).

In the instant case the language of paragraph six is so uncer-
tain and ambiguous that we are unable to say as a matter of law
that it does or does not create an easement. Because it is not
clear what rights, if any, this paragraph creates, it was error for
the trial court to enter summary judgment “on the issue of liabili-
ty” in favor of plaintiff. Before plaintiff can recover, it must show
that the language of paragraph six does create an easement and
that such easement is binding upon defendant. These are mixed
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questions of fact and law to be determined by the jury from the
evidence under appropriate instructions by the court.

Moreover, while it is undisputed that defendant did in fact
construct buildings over the wires, and assuming arguendo that
paragraph six creates an easement and that it is binding on de-
fendant, we hold that there remain material issues of fact as to
whether defendant’s acts “interfere with . . . wires of the present
Radio ground system of Station WVOT” as provided in paragraph
six of the lease. One such issue concerns the scope of the pur-
ported easement. For example, while paragraph six states that
the lessors will not interfere with the wires, the question arises
whether the lessee has any right of access to the wires embedded
in the lessors’ property for maintenance or otherwise. Another
factual question is what “interference” with the wires is preclud-
ed by the lease. It is not clear whether paragraph six prohibits
defendant from interfering with the functioning of the wires in
the ground system. The language of the paragraph is so am-
biguous that whether the parties who drew up the 1971 leases in-
tended paragraph six to preclude not only physical interference
with the wires themselves but also interference with the function-
ing of the wires is a question of fact which we cannot resolve on
the record before us. Assuming arguendo that the parties to the
1971 leases did intend paragraph six to preclude interference
with the wires’ functioning, the record also reveals a material
issue as to whether defendant's buildings in fact have impaired
the functioning of the wires.

Generally, the owner of a servient estate can use his land in
any way, as long as it does not interfere with an easement (and
other lawful restrictions) to which he is bound. E.g.,, Waters v.
Phosphate Corp., 310 N.C. 438, 312 S.E. 2d 428 (1984); Pasadena v.
California-Michigan Etc. Co., 17 Cal. 2d 576, 110 P. 2d 983 (1941).
Whether a particular use of the land by the servient owner in-
terferes with an easement is a question of fact for the jury.
Pasadena v. California-Michigan Etc. Co., 17 Cal. 2d 576, 110 P. 2d
983. The mere invasion of an easement, without damage thereto,
does not give rise to an action quare clausum fregit. State ex rel
Green v. Gibson Circuit Court, 246 Ind. 446, 206 N.E. 2d 135
{(1965). In other words, once an interference with an easement has
been shown, in order to make out a cause of action a plaintiff
bears the burden of proving that the interference injured his in-
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terests in some way. See Long v. City of Charlotte, 306 N.C. 187,
293 S.E. 2d 101 (1982). In the instant case, the Court of Appeals
erroneously held that the mere physical presence of the buildings
over the wires was sufficient to establish that a taking had oc-
curred. There remain material questions of fact whether defend-
ant’s construction of buildings over portions of the radio wires
extending into defendant’s land amounted to an interference with
the wires within the meaning of the lease and, if so, whether this
injured plaintiff.!

Plaintiff also contends that the defendant interfered with
some of plaintiff's property rights because during the construc-
tion of the housing project defendant severed some of the
underground wires. The record shows that defendant repaired at
least some of the severed wires and there is also evidence that
the severing of such wires could not have adversely affected the
operation of plaintiff's radio station. Thus, there is also a material
factual issue here with respect to whether the plaintiff's actions
resulted in a taking of defendant’s property rights.

If plaintiff is able to prove that an easement binding on de-
fendant was created by paragraph six of the lease and that it was
intended to prohibit the owner of the tract adjoining the leased
premises from interfering with the wires and their functioning,
and that defendant, as the current owner, did in fact interfere
with such easement in such a way that a taking occurred, there
remains a question of law to determine what property interest
defendant acquired by inverse condemnation when it constructed
buildings over the wires.” Until the foregoing issues of fact are
resolved, however, this question is not reached, and we therefore
will not address it here.

1. “In order to recover for inverse condemnation, a plaintiff must show an ac-
tual interference with or disturbance of property rights resulting in injuries which
are not merely consequential or incidental . . . .” Long v. City of Charlotte, 306
N.C. 187, 199, 293 S.E. 2d 101, 109 (1982). Accord Stillings v. Winston-Salem, 311
N.C. 689, 319 S.E. 2d 233 (1984).

2. Of course then, too, the question would arise as to what damages, if any,
plaintiff is entitled because of defendant’s inverse condemnation of its property
rights. Cf. Mills, Inc. v. Board of Education, 27 N.C. App. 524, 219 S.E. 2d 509
(1975) {damages constitute appropriate remedy for taking of negative easements
created by language of covenant).
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The decision of the Court of Appeals is reversed, and this
case is remanded to that court for further remand to the Superior
Court, Wilson County, for proceedings not inconsistent with this
opinion.

Reversed and remanded.

Justices MEYER and VAUGHN did not participate in the con-
sideration or decision of this case.

JAMES A. BROADWAY, ADMINISTRATOR OF THE EsTATE oF PHILLIP THOMPSON
v. BLYTHE INDUSTRIES, INC., RELIANCE UNIVERSAL, INC. OF OHIO,
pBlA CAROLINA CONCRETE PIPE COMPANY, THE CITY OF CHAR-
LOTTE, NORTH CAROLINA, anpo HOWARD LISK, INC.

No. 577A84
(Filed 27 February 1985)

1. Negligence §§ 29.3, 51— child crushed by pipes at construction site —attractive
nuisance — summary judgment for defendant improper
In an action for the wrongful death of a child based on the theory of at-
tractive nuisance, summary judgment should not have been entered for de-
fendant Lisk, the common carrier which delivered and unloaded large concrete
storm drainage pipe at a construction site, where plaintiff's evidence tended to
show that Lisk placed the pipes on an incline within the construction site some
five to fifteen feet from the edge of a street on which, on the other side,
stands a housing project; that Lisk was warned that there were children near-
by and that they would likely play on the pipes; that unsecured pipes of the
size and weight left at the site by Lisk involved an unreasonable risk of death
or serious bodily harm to children who might play on them; that children
would not realize the risk of being hurt by playing on the pipes; that the pipes
could easily have been secured from playing children; and that Lisk failed to
exercise reasonable care to eliminate the danger or otherwise to protect the
children.

2. Negligence § 36— intervening negligence —issue not fully developed — summary
judgment improper
In an action for the wrongful death of a child crushed by a drainage pipe
at a construction site, it could not be held upon the materials before the trial
court that the negligence of the general contractor insulated as a matter of
law the common carrier which delivered and unloaded the pipe where the com-
mon carrier had not filed an answer and the issue of insulating negligence had
not been fully developed by the parties.
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Justice VAUGHN did not participate in the consideration or decision of this
case.

ON appeal by plaintiff from a decision by a divided panel of
the Court of Appeals reported at 70 N.C. App. 435, 320 S.E. 2d
295 (1984), affirming summary judgment for defendant Howard
Lisk, Inc., entered by Snepp, J., in Superior Court, MECKLENBURG
County, on 6 July 1983. Heard in the Supreme Court 6 February
1985.

Ferguson, Watt, Wallas & Adkins, by James E. Ferguson II,
for plaintiff appellant.

Golding, Crews, Meekins, Gordon & Gray, by Frederick C.
Meekins and Henry C. Byrum, Jr., and Henry T. Drake for How-
ard Lisk, Inc., defendant appellee.

MARTIN, Justice.

On or about 10 January 1982, five-year-old Phillip Thompson
was crushed to death when a large concrete storm drainage pipe,
weighing approximately eighteen hundred pounds and measuring
approximately four feet in length, rolled over him as he and other
young children played about the pipes. This pipe and others had
been delivered on or about 31 December 1981 by Howard Lisk,
Inc. (“Lisk”), a common carrier, to the construction site across the
street from the public housing project where Phillip lived. Em-
ployees of Lisk’s unloaded the pipes from their truck by use of a
hydraulic lift on the rear of the truck. While they were unloading,
Todd Bowman, an employee of Blythe Industries, Inc. (“Blythe”),
the general contractors for the construction project, was also
present. The pipes were unloaded onto sloping ground. The evi-
dence is conflicting as to whether the pipes were chocked or se-
cured to prevent them from rolling once they were unloaded.

Many children lived across the street from the construction
site. Diane Pridgen, a woman living nearby, testified that she
observed the people unloading the pipes at the end of December
1981: “I noticed that the men had done nothing to secure the
pipes. As they started to leave, I told them there were children
here and weren’t they going to do anything to secure the pipes.
They just looked at me and drove off.” Todd Bowman also testi-
fied that there were “[k]ids everywhere. . . . They were run off
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the pipe when the pipe was unloaded and told not to get back on
it.” Asked why he ran the children off the pipe, Mr. Bowman
answered: “Because it was dangerous to be up on pipe like that.”
Ms. Pridgen also testified that: “From [the] time [the pipes were
delivered] until the time Phillip Thompson was injured by one of
those same pipes on Saturday, January 9, 1982, there was nothing
placed [around or near the pipes] by anyone to keep them from
rolling. After Thompson was injured, the pipes were secured by
some wooden stakes.”

The sole issue in this negligence case is whether summary
judgment was properly entered for defendant Lisk. We have de-
termined that the Court of Appeals erroneously affirmed the sum-
mary judgment and, accordingly, reverse.

The law is succinctly stated in Bone International Inc. v.
Brooks, 304 N.C. 371, 375, 283 S.E. 2d 518, 520 (1981):

A party moving for summary judgment may prevail if it
meets the burden (1} of proving an essential element of the
opposing party’s claim is nonexistent, or (2) of showing
through discovery that the opposing party cannot produce
evidence to support an essential element of his or her claim.
Moore v. Fieldcrest Mills, Inc., 296 N.C. 467, 251 S.E. 24 419
(1979); Zimmerman v. Hogg & Allen, 286 N.C. 24, 209 S.E. 2d
795 (1974). Generally this means that on “undisputed aspects
of the opposing evidential forecast,” where there is no gen-
uine issue of fact, the moving party is entitled to judgment
as a matter of law. 2 McIntosh, Nortk Carolina Practice and
Procedure § 1660.5, at 73 (2d ed. Supp. 1970). If the moving
party meets this burden, the non-moving party must in turn
either show that a genuine issue of material fact exists for
trial or must provide an excuse for not doing so. Moore v.
Fieldcrest Mills, Inc., 296 N.C. at 470, 251 S.E. 2d at 421-22;
Zimmerman v. Hogg & Allen, 286 N.C. at 29, 209 S.E. 2d at
798. If the moving party fails to meet his burden, summary
judgment is improper regardless of whether the opponent
responds. 2 Mclntosh, supra. The goal of this procedural
device is to allow penetration of an unfounded claim or
defense before trial. Id. Thus, if there is any question as to
the credibility of an affiant in a summary judgment motion or
if there is a question which can be resolved only by the
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weight of the evidence, summary judgment should be denied.
Moore v. Fieldcrest Mills, Inc., 296 N.C. at 470, 251 S.E. 2d at
422,

The standard for summary judgment is fixed by Rule 56(c) of
the North Carolina Rules of Civil Procedure. The judgment
sought shall be rendered forthwith if the pleadings and other
materials before the trial judge show that there is no genuine
issue of material fact and that any party is entitled to a judgment
as a matter of law. Kessing v. Mortgage Corp., 278 N.C. 523, 180
S.E. 2d 823 (1971). In the present case, the defendant, as the mov-
ing party, must prove that an essential element of plaintiff’s claim
is nonexistent or show that a forecast of plaintiff's evidence in-
dicates an inability to prove facts giving rise at trial to all essen-
tial elements of his claim.

[1] Plaintiff's cause of action against Lisk rests on the so-called
“attractive nuisance” rule which was explained in Briscoe wv.
Lighting and Power Co., 148 N.C. 396, 411, 62 S.E. 600, 606 (1908):

It must be conceded that the liability for injuries to
children sustained by reason of dangerous conditions on one’s
premises is recognized and enforced in cases in which no such
liability accrues to adults. This we think sound in principle
and humane policy. We have no disposition to deny it or to
place unreasonable restrictions upon it. We think that the
law is sustained upon the theory that the infant who enters
upon premises, having no legal right to do so, either by per-
mission, invitation or license or relation to the premises or
its owner, is as essentially a trespasser as an adult; but if, to
gratify a childish curiosity, or in obedience to a childish pro-
pensity excited by the character of the structure or other
conditions, he goes thereon and is injured by the failure of
the owner to properly guard or cover the dangerous condi-
tions which he has created, he is liable for such injuries, pro-
vided the facts are such as to impose the duty of anticipation
or prevision; that is, whether under all of the circumstances
he should have contemplated that children would be at-
tracted or allured to go upon his premises and sustain injury.

Accord Green v. Duke Power Co., 305 N.C. 603, 609, 290 S.E. 2d
593, 597 (1982). See generally W. Keeton, Prosser and Keeton on
The Law of Torts § 59 (1984).
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As set forth in Restatement (Second) of Torts § 339 (1965),
generally the elements of an action based on a theory of attrac-
tive nuisance are as follows:

§ 339. Artificial Conditions Highly Dangerous to Trespassing
Children

A possessor of land is subject to liability for physical harm to
children trespassing thereon caused by an artificial condition
upon the land if

(a) the place where the condition exists is one upon
which the possessor knows or has reason to know that chil-
dren are likely to trespass, and

(b) the condition is one of which the possessor knows or
has reason to know and which he realizes or should realize
will involve an unreasonable risk of death or serious bodily
harm to such children, and

{c} the children because of their youth do not discover
the condition or realize the risk involved in intermeddling
with it or in coming within the area made dangerous by it,
and

(d) the utility to the possessor of maintaining the condi-
tion and the burden of eliminating the danger are slight as
compared with the risk to children involved, and

{e) the possessor fails to exercise reasonable care to
eliminate the danger or otherwise to protect the children.

See Green v. Duke Power Co., 305 N.C. 603, 290 S.E. 2d 593. See
also 9 Strong’s N.C. Index 3d Negligence § 51 (1977).

Although Lisk was not a possessor of the construction site, it
still can be held liable under the attractive nuisance rule. As the
Supreme Court of Connecticut explained:

Section 384 of the Restatement (Second), 2 Torts, states
that “[olne who on behalf of the possessor of land erects a
structure or creates any other condition on the land is sub-
ject to the same liability, and enjoys the same freedom from
liability, as though he were the possessor of the land, for
physical harm caused to others upon and outside of the land
by the dangerous character of the structure or other condi-
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tion while the work is in his charge.” (Emphasis added.) Ac-
cord, Coggins v. Hanchette, 52 Cal. 2d 67, 74, 338 P. 2d 379;
Dishington v. A. W. Kuettel & Somns, Inc., 255 Minn. 325,
329-30, 96 N.W. 24 684; see Greene v. DiFazio, supra [148
Conn. 419, 171 A. 2d 411 (1961) ). This is consistent with our
views expressed in McPheters v. Loomis, 125 Conn. 526, 533,
7 A. 2d 437, that one upon land under a grant or license from
the owner is subject to the same rules of liability which
define the duty of the landowner. Under this principle, those,
like the defendants, who create a condition on the land on
behalf of the possessor generally owe no duty of care to any
trespasser to safeguard him from injury due to conditions for
which they are responsible. McPheters v. Loomis, supra, 531,
7 A. 2d 437; Wilmot v. McPadden, 79 Conn. 367, 375, 65 A.
157. On the other hand, once those who create a condition
upon the land on behalf of the possessor know or should
know that children are likely to trespass upon that part of
the land on which they maintain a condition which is likely to
be dangerous to them, they may, like the owner, be liable for
harm resulting to them therefrom. McPheters v. Loomis,
supra, 125 Conn. 531-33, 7 A. 2d 437; Wolfe v. Rehbein, 123
Conn. 110, 113, 193 A. 608.

Duggan v. Esposito, 178 Conn. 156, 159-60, 422 A. 2d 287, 289
(1979) (subcontractor who left pipes on truck in driveway at con-
struction site liable for injury of child hurt by pipes). See also
Butler v. Porter-Russell Corporation, 217 So. 2d 298 (Fla. 1968). In
the instant case there is no evidence controverting Diane Prid-
gen’s statement in her affidavit that she told the men who de-
livered the pipes that there were children nearby and that they
should therefore secure the pipes. For the purpose of determining
whether summary judgment was properly entered for Lisk, we
must assume that Lisk knew that children were nearby and that
they would likely play on the pipes.

For Lisk to be entitled to summary judgment in the present
lawsuit, Lisk must establish either (1) that an essential element of
plaintiff’s claim is nonexistent, or (2} that plaintiff cannot produce
evidence to support an essential element of his claim. E.g., Brown
v. Fulford, 311 N.C. 205, 316 S.E. 2d 220. The essential elements
of a claim for damages for wrongful death based on a theory of at-
tractive nuisance are set forth above. We are satisfied that plain-
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tiff has brought forward sufficient evidence to support every
essential element of his claim.’ This evidence tends to show, inter
alia, that Lisk placed the pipes on an incline within the construc-
tion site some five to fifteen feet from the edge of a street on
which, on the other side, stands a housing project; that Lisk was
warned that there were children nearby and that they would like-
ly play on the pipes; that unsecured pipes of the size and weight
left at the site by Lisk involved an unreasonable risk of death or
serious bodily harm to children who might play on them; that chil-
dren would not realize the risk of becoming hurt by playing on
the pipes; that the pipes could easily have been secured from
playing children; and that Lisk failed to exercise reasonable care
to eliminate the danger or otherwise to protect the children.? We
hold that this forecast of the evidence discloses genuine issues of
material facts whieh require resolution by a jury. Kessing v.
Mortgage Corp., 278 N.C. 523, 180 S.E. 2d 823. Therefore, for this
reason it was error to enter summary judgment in favor of Lisk.
See Butler v. Porter-Russell Corporation, 217 So. 2d 298 (error to
enter summary judgment in favor of builder, trucker who deliv-
ered concrete blocks, and materialman who supplied blocks, which
blocks fell on trespassing child).

[2] Lisk also argues that plaintiff is prevented from recovering
from it because the negligence of defendant Blythe Industries,
Inc. in failing to secure the pipes insulated Lisk from liability. In
order for the conduct of Blythe to break the sequence of events
and stay the operative force of the negligence of Lisk, the in-
tervening conduct must be of such nature and kind that Lisk had
no reasonable ground to anticipate it. Riddle v. Artis, 243 N.C.
668, 91 S.E. 2d 894 (1956). Accord McNair v. Boyette, 282 N.C.
230, 192 S.E. 2d 457 (1972); Brown v. R.R. Co. and Phillips v. R.R.
Co., 276 N.C. 398, 172 S.E. 2d 502 (1970); Butner v. Spease and
Spease v. Butner, 217 N.C. 82, 6 S.E. 2d 808 (1940). See also
Vaughan v. Silica Corp., 140 Ohio St. 17, 42 N.E. 2d 156 (1942) (con-
tractor who left dynamite on premises liable to trespassing child

1. A fortiori Lisk has failed to establish that an essential element of plaintif{f's
claim is nonexistent.

2. Lisk has produced evidence tending to show that when the pipes were
delivered they were chocked to prevent them from rolling. Plaintiff's evidence is to
the contrary. This, of eourse, presents a material question of fact for the jury to
resolve.
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who discovered and was injured by same eight months later).
Generally, whether the negligence of a second actor insulated
that of another is a question for the jury. Hairston v. Alexander
Tank & Equipment Co., 310 N.C. 227, 311 S.E. 2d 559 (1984);
Moore v. Beard-Laney, Inc., 263 N.C. 601, 139 S.E. 2d 879 (1965).2

Lisk has not filed an answer in this case. Therefore, there are
no allegations by Lisk that Blythe was negligent and that such
negligence insulated Lisk from liability. Likewise, Blythe has had
no opportunity to respond to such allegations, although Blythe
denied plaintiff's allegations that it negligently failed to secure
the pipes. The issue with respect to insulating negligence has not
been fully developed by the parties. Certainly, upon the materials
before the trial judge, we cannot hold as a matter of law that
negligence by Blythe insulated Lisk from liability for Phillip
Thompson’s death.

The decision of the Court of Appeals is
Reversed.

Justice VAUGHN did not participate in the consideration or
decision of this case.

STATE OF NORTH CAROLINA v. FREDDIE THOMPSON

No. 240A84

(Filed 27 February 1985)

Searches and Seizures § 8; Kidnapping § 1.2-- warrantless search—probable cause
to arrest present
Defendant’s motion to suppress evidence seized as a result of his unlawful
arrest was properly denied where the officers who arrested defendant shortly
after 10:00 a.m. knew that a nine-year-old female child had been missing since
some time prior to 8:00 p.m. the previous evening; knew that she had last been
seen heading away from her home with defendant, a man in his mid-twenties;
knew that defendant had not been seen since he and the child were seen
together on the previous evening; and knew that defendant had a prior history

3. For a thorough review of the law respecting insulating negligence, see
Hairston v. Alexander Tank & Equipment Co., 310 N.C. 227, 311 S.E. 2d 559 (1984).
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of assaults on females and of at least one sexual offense involving a child. The
information possessed by the officers at the time they arrested defendant was
sufficient to cause a reasonable person acting in good faith to believe that
defendant was guilty of kidnapping. G.S. 15A-401(b)2).

Justice VAUGHN did not participate in the consideration or decision of this
case.

APPEAL by the defendant from judgments entered by Judge
D. Marsh McLelland at the December 12, 1983 Criminal Session of
Superior Court, ORANGE County.

The defendant was charged in separate bills of indictment
with first degree sexual offense, first degree rape and second
degree kidnapping. He entered a plea of not guilty to each charge.
The jury found the defendant guilty of all of the offenses charged.
By judgments entered December 15, 1983, the defendant was sen-
tenced to life imprisonment for his conviction for first degree sex-
ual offense, life imprisonment for his conviction for first degree
rape, and nine years’ imprisonment for his conviction for second
degree kidnapping.

The defendant appealed his convictions for first degree sex-
ual offense and first degree rape, and the resulting life sentences,
to the Supreme Court as a matter of right. His motion to bypass
the Court of Appeals on his appeal from his conviction and nine
year prison sentence for second degree kidnapping was allowed
on May 17, 1984. Heard in the Supreme Court December 11, 1984,

Rufus L. Edmisten, Attorney General, by Harry H. Harkins,
Jr., Assistant Attorney General, for the State.

Adam Stein, Appellate Defender, by David W. Dorey, Assist-
ant Appellate Defender, for the defendant appellant.

MITCHELL, Justice.

The controlling question on appeal is whether there was
probable cause for the arrest of the defendant without a warrant
at the time law enforcement officers took him into custody. We
conclude that there was probable cause and that evidence seized
as a result of his arrest was properly admitted at trial.

A complete review of the evidence presented at trial is un-
necessary in resolving the issue presented on appeal. The evi-
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dence at trial tended to show among other things that Linda
Gattis left her home at approximately 6:30 p.m. on August 5, 1983
to go to a nearby neighborhood store. She left her nine-year-old
daughter Stephanie playing at a neighborhood playground. While
at the store, Ms. Gattis saw Wayne Small riding Stephanie’s bi-
cyclee. When asked he told her that Freddie Thompson, the
twenty-seven-year-old defendant in this case, had let him ride the
bicycle. The defendant arrived at the store shortly thereafter,
and Ms. Gattis told him to take the bicycle back to her house. The
defendant indicated that he would do so and left the store.

When Ms. Gattis returned to her home a short while later,
Wayne Small told her that Stephanie was with the defendant. Ms.
Gattis went immediately to the playground and then to the home
of the defendant’s sister looking for Stephanie. When she did not
find her daughter at either location, she returned to her home
and reported the child’s absence to the police. The police and Ms.
Gattis continued to attempt to locate the child during the night of
August 5 and the morning of Saturday, August 6, 1983. A police
command post was set up in a parking lot in the neighborhood,
and additional officers were called to duty to assist in the search
for Stephanie.

On the morning of August 6, Stephanie returned home in the
company of a neighbor. She was emotionally distraught and dirty
and had blood on her clothing and leaves in her hair.

The child testified at trial that she met the defendant on
August 5 as she was returning to her home from the playground.
The defendant suggested that they go to his sister’s home. In-
stead of going to the sister’s home, they went down a path in the
woods. When the defendant told her to undress, she ran but was
overtaken by him. After he threatened her, she complied with his
demands. He forced her to engage in the sexual acts charged in
the bills of indictment against her will.

Medical testimony and physical and scientific evidence were
introduced tending to corroborate the child’s testimony. This evi-
dence included a pair of jeans removed from the defendant after
he was taken into custody which bore bloodstains of the same
type as the victim’s blood.

The defendant assigns as error the trial court’s denial of his
motion to suppress evidence seized from him as a result of his ar-
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rest. In support of this assignment, he contends that there was no
probable cause for arresting him without a warrant, and that any
evidence seized as a result of his unlawful arrest could not be ad-
mitted against him at trial. We do not agree.

The trial court held a pretrial hearing on several of the
defendant’s motions including his motion to suppress evidence
seized incident to his arrest. The evidence introduced at that
hearing tended to show among other things that Chapel Hill
Public Safety Officer Mark Porterfield was called at home on
August 6, 1983 by Master Public Safety Officer Clark and told to
report to a command post which had been set up in the parking
lot of Hargraves Recreational Center. He arrived at the command
post at about 9:45 a.m. Officer Clark informed Officer Porterfield
of the investigation which was being conducted into the disap-
pearance of a nine-year-old black female child. Clark told Porter-
field that the child had last been seen on Roberson Street riding a
bicycle in a northerly direction with Freddie Thompson. Porter-
field was given pictures of the missing child and of Freddie
Thompson. Clark told Porterfield that Thompson was a prior sex
offender in his mid-twenties and gave Porterfield a detailed
physical description of Thompson and of the clothes he had been
wearing when last seen with the child. Porterfield then joined
other public safety officers in a continuing door-to-door inquiry
into the child’s whereabouts.

At about 10:10 a.m., Porterfield saw the defendant riding a
bicycle. He called out to the defendant and asked him if he was
Freddie Thompson. The defendant said, “Yes.” Porterfield told
the defendant to stop because he needed to talk to him. After the
defendant stopped the bicycle, Porterfield again asked if he was
Freddie Thompson and received the same answer. Porterfield
identified himself as a police officer and told the defendant that
Stephanie Gattis was missing and had last been seen with the de-
fendant. He asked the defendant if he knew her. The defendant
said that he did not know the child.

Porterfield asked the defendant to accompany him to a nearby
house. Porterfield asked a resident there to call the police and tell
them that he needed assistance. While Porterfield and the defend-
ant stood on the front porch, the defendant asked “what this was
all about.” Porterfield showed him a picture of Stephanie Gattis,
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and the defendant told Porterfield that he had not seen her. “At
this time, he was nervous, he was looking at his feet and shifting
and asking again and again what was going on, and what was this
all about.” Porterfield told him again that the police were looking
for Stephanie Gattis, and "“he was supposed to have been seen
with her the night before.” The defendant again stated that he
knew nothing.

A minute or two after the call was placed to the police de-
partment, Master Public Safety Officer Dave Hill and other of-
ficers arrived. Master Officer Hill had been given essentially the
same information about the missing child and the defendant
Thompson as that given to Porterfield. Additionally, Hill had
been personally involved during the preceding four years in in-
vestigations into assaults by the defendant and at least one sex
offense by him with a child. Hill knew the defendant personally.
Hill testified that he felt that the police had probable cause to ar-
rest the defendant for kidnapping at that time. Therefore, he
ordered Porterfield “to handcuff him and take him to the Police
Station, he was under arrest.”

Police have the right, without a search warrant, to search a
person for weapons or evidence of a crime if the person has been
lawfully arrested. Chimel v. California, 395 U.S. 752, reh. denied,
396 U.S. 869 (1969); State v. Harris, 279 N.C. 307, 182 S.E. 2d 364
(1971). “The fact of a lawful arrest, standing alone, authorizes a
search.” Michigan v. DeFillippo, 443 U.S. 31, 35 (1979). Therefore,
if the defendant in the present case was lawfully arrested, the
items of evidence complained of were properly seized from him
and later admitted into evidence at trial. State v. Harris, 279 N.C.
307, 182 S.E. 2d 364 (1971).

We have held that the question of whether an arrest warrant
must be obtained in a given case is immaterial “in a constitutional
sense” and that “state law alone determines the sanctions to be
applied for failure to obtain an arrest warrant where one is re-
quired.” State v. Eubanks, 283 N.C. 556, 560, 196 S.E. 2d 706, 709
(1973). We have also held, however, that an arrest without a war-
rant is illegal in North Carolina unless authorized by statute.
State v. Harris, 279 N.C. 307, 182 S.E. 2d 364 (1971). Law enforce-
ment officers are authorized by N.C.G.S. 15A-401(b)(2) to arrest
any person when they have probable cause to believe that the
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person has committed a felony. In re Pinyatello, 36 N.C. App. 542,
245 S.E. 2d 185 (1978). We have previously described “probable
cause” in the following terms:

"

Probable cause for an arrest has been defined as “a
reasonable ground of suspicion, supported by circumstances
sufficiently strong in themselves to warrant a cautious man
in believing the accused to be guilty . . . . To establish prob-
able cause the evidence need not amount to proof of guilt, or
even to prima facie evidence of guilt, but it must be such as
would actuate a reasonable man acting in good faith. One
does not have probable cause unless he has information of
facts which, if submitted to a magistrate, would require the
issuance of an arrest warrant.” 5 Am. Jur. 2d, Arrest § 44.
The existence of probable cause so as to justify an arrest
without a warrant “is determined by factual and practical
considerations of everyday life on which reasonable and pru-
dent men, not legal technicians, act. It is a pragmatic ques-
tion to be determined in each case in the light of the par-
ticular circumstances and the particular offense involved.” 5
Am. Jur. 2d, Arrest § 48. Accord, State v. Phifer, 297 N.C.
216, 254 S.E. 2d 586 (1979); State v. Harris, 279 N.C. 307, 182
S.E. 2d 364 (1971); Brinegar v. United States, 338 U.S. 160, 93
L.Ed. 1879, 69 S.Ct. 1302 (1949).

State v. Phillips, 300 N.C. 678, 684, 268 S.E. 2d 452, 456 (1980).

At the time the officers arrested the defendant in the pres-
ent case shortly after 10:00 a.m. on August 6, they knew that a
nine-year-old female child had been missing since sometime prior
to 8:00 p.m. the previous evening. They also knew that she had
last been seen heading away from her home with the defendant, a
man in his mid-twenties. They knew that the defendant had not
been seen since he and the child were seen together on the pre-
vious evening. They were aware that the defendant had a prior
history of assaults on females and of at least one sexual offense
involving a child. Although it is not clear from the testimony at
the wvoir dire hearing whether any of these offenses were the
same as those which had led Master Officer Hill to investigate the
defendant in prior sexual assault cases, it is clear that the officers
knew of them.
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The evidence at the voir dire hearing revealed that the infor-
mation possessed by the officers at the time they arrested the
defendant was sufficient to cause a reasonable person acting in
good faith to believe that the defendant was guilty of kidnapping.
Master Officer Hill had formed such a belief and acted upon it
when he told Officer Porterfield to put the handcuffs on the de-
fendant because he was under arrest.

We note that Officer Porterfield asked a Major Gold at a
later point what the defendant was to be charged with and was
told that he should be charged with contributing to the delinquen-
cy of a minor, a misdemeanor. We find this in no way deter-
minative, however, as the arrest of the defendant was completed
when he was placed in custody by Officer Porterfield on the order
of Master Officer Hill. In any event, the record on appeal reflects
that the defendant was formally charged by warrant and later by
indictment for the felony of kidnapping and not for a misde-
meanor.

The totality of the facts and circumstances known to the law
enforcement officers at the time they arrested the defendant
would have given probable cause for the issuance of an arrest
warrant for the felony of kidnapping. It is immaterial that some
of the information they possessed at that time might not have
been competent in evidence at the defendant’s trial. Brinegar v.
United States, 338 U.S. 160 (1949); State v. Phillips, 300 N.C. 678,
268 S.E. 2d 452 (1980).

At the conclusion of the voir dire on the defendant’s pretrial
motion to suppress, the trial court determined that the officers
had probable cause to arrest the defendant for kidnapping at the
time they took him into custody. As previously indicated, the trial
court’s determination in this regard was fully supported by the
evidence presented during the hearing. Since the defendant had
been lawfully arrested at the time he was searched and the evi-
dence complained of was seized, the trial court properly denied
his motion to suppress that evidence.

The defendant received a fair trial free of prejudicial error.
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No error.

Justice VAUGHN did not participate in the consideration or
decision of this case.

STATE OF NORTH CAROLINA v. CURTIS DOWNING

No. 161PA84
(Filed 27 February 1985)

Larceny § 7.3— ownership of stolen property —fatal variance

There was a fatal variance between an indictment charging larceny of
property from the owner of a building and evidence that the stolen property
belonged to the building owner's daughter who had a business in the building
where there was no evidence that the building owner was the owner,
possessor or bailee of or had a special property interest in the stolen items
relating to the business owned by her daughter.

ON petition for discretionary review from a decision of the
Court of Appeals, reported at 66 N.C. App. 686, 311 S.E. 2d 702,
finding no error in trial before Bruce, J., at the 18 October 1982
Criminal Session of Superior Court, WASHINGTON County.

Defendant was convicted of felonious breaking or entering,
felonious larceny, and obstructing an officer for which he received
two consecutive ten year sentences and a two year sentence
respectively.!

Lacy H. Thornburg, Attorney General, and Jane P. Gray, As-
sistant Attorney General, for the State.

Adam Stein, Appellate Defender, for defendant-appellant.

BRANCH, Chief Justice.

Defendant challenges his conviction of felonious larceny
based upon two separate theories: (1) that double jeopardy prin-
ciples prohibit conviction and sentencing for both felonious break-

1. The Court of Appeals found that the imposition of a two year sentence for
obstructing an officer exceeded the statutory maximum and remanded that case for
resentencing.
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ing or entering and felonious larceny; and (2) that as the result of
a fatal variance between the indictment and the evidence as to
the ownership of the stolen property, the larceny conviction can-
not be sustained. The record supports defendant’s position that
there is a fatal variance between the indictment and proof as to
the ownership of the stolen property and we reverse on this
issue. We therefore do not reach the double jeopardy argument.

The State’s evidence tends to show that during the early
morning hours of 13 August 1982 defendant was observed by two
police officers in the vicinity of the East Haven Food Mart in
Plymouth, North Carolina. Defendant had been convicted of
breaking or entering and larceny on two prior occasions and one
of the officers testified that “[w]hen we see [the defendant] out
walking, we usually keep an eye on him. I mean we’ll patrol in
that general area.” The officers abandoned their surveillance at
approximately 5:00 a.m. when defendant appeared to have gone
home. Shortly afterwards one of the officers discovered that the
East Haven Food Mart had been broken into.

Mary Ruska testified that her mother, Helen Atamanchuck,
owns the East Haven Food Mart store building. Ms. Ruska owns
the business. Upon her arrival at the Food Mart on 13 August,
Ms. Ruska examined the premises and determined that the follow-
ing items were missing: two television sets, a radio, about six
dollars in change from the cash register and some checks and
business papers.

The officers located defendant asleep in the back seat of an
abandoned vehicle parked in the backyard of his residence. Inside
the vehicle the officers found a tire tool, three cigarette lighters,
cigarettes, three bottles of wine, a pack of Dentyne gum and a
radio. The officers also found $5.93 in defendant’s pocket. Ms.
Ruska identified the radio as the one missing from her store. She
also identified the Dentyne gum and stated that ordinarily the
supplier’s identifving tag would have been removed had the gum
been sold. Following a search of the area surrounding the store,
the television sets, the checks and business papers, and three ad-
ditional bottles of wine were recovered. There were empty spaces
in the dairy case where the wine had been stored.

Defendant testified on his own behalf and denied breaking
into the food mart or stealing the property. He stated that after
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drinking all evening, he rode home on his bicycle. As he ap-
proached the dumpster next to the food mart he fell off his bi-
cycle. There he found a radio and a pack of gum. At the time of
his arrest, however, defendant stated that he had bought the
radio.

We turn to defendant’'s contention that there is a fatal
variance between the indictment and the evidence as to the own-
ership of the stolen property. In this regard, Mary Ruska testified
that although her mother, Helen Atamanchuck, owned the build-
ing, she (Mary Ruska) owned the business known as the East
Haven Food Mart. The indictment alleges, inter alia, that defend-
ant “unlawfully and wilfully did feloniously steal, take, and carry
away two (2) television sets, one (1) clock radio, $5.93 in coins, one
(1) carton of cigarettes, two (2) packages of cigarettes, three (3)
bottles of Richard’'s Wild Irish Rose wine, and one (1) package of
Dentine {sic] gum the personal property of Helen Atamanchuk
[sic].” (Emphasis added.)

In State v. Eppley, 282 N.C. 249, 259, 192 S.E. 2d 441, 448
(1972), we stated that “[t]he allegation of ownership of the proper-
ty described in a bill of indictment for larceny is material. If the
proof shows that the article stolen was not the property of
the person alleged in the indictment to be the owner of it, the
variance is fatal and a motion for judgment of nonsuit should be
allowed.” We have also held that mere ownership of the premises
from which an item of property is stolen does not constitute proof
of ownership of the stolen property. State v. Law, 227 N.C. 103,
40 S.E. 2d 699 (1946). To be sufficient, an indictment for larceny
must allege the owner or person in lawful possession of the stolen
property. State v. McKoy, 265 N.C. 380, 144 S.E. 2d 46 (1965).
Should an indictment attribute ownership of the stolen property
to the owner of the premises, the evidence at trial must establish
that the person named in the indictment is either the owner, the
bailee or has an otherwise special interest in the property stolen.
See State v. Greene, 289 N.C. 578, 223 S.E. 2d 365 (1976); State v.
Eppley, 282 N.C. 249, 192 S.E. 2d 441 (1972); State v. Smith, 266
N.C. 747, 147 S.E. 2d 165 (1966); State v. Law, 227 N.C. 103, 40
S.E. 2d 699 (1946).

In Law the larceny indictment alleged that a stolen
automobile was the property of the City of Winston-Salem. The
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evidence at trial disclosed that the automobile had been stolen
from a city-owned parking lot after being seized by a police of-
ficer. We noted that the officer was in custody of the automobile
when it was stolen and that the indictment failed to describe the
automobile sufficiently to distinguish it from others on the prem-
ises. Thus, the mere fact that this property was stolen from
premises owned by the city was insufficient, without more, to
establish the city’s ownership, possession, or special interest in
the automobile.

In Eppley the indictment charged the defendant with larceny
of two shotguns belonging to James Ernest Carriker. At trial
James Carriker identified a shotgun as an article taken from his
home, but testified that the gun was the property of his father.
We noted an absence of evidence that James Carriker was a
bailee of the shotgun or had any other property interest therein
and therefore reversed defendant’s larceny conviction on this
charge.

The State argues that Law is not applicable here because the
basis of that decision was the insufficiency of the description of
the automobile in the bill of indictment. That case, however, does
point out the difficulty encountered when an indictment for lar-
ceny attributes ownership of the stolen property to the mere
ownership of the premises wherein the property is located. In
such cases it is incumbent upon the State, following evidence that
negates actual ownership or possession to one named in the in-
dictment, to produce evidence of bailment or other special proper-
ty interest.

Likewise, we reject the State’'s argument that Eppley is
distinguishable and therefore not controlling. In fact, it is the
distinction between the facts in Eppley and those in the present
case which further dictates our resolution of this issue in defend-
ant's favor. The State points out that Eppley involved a theft
from a residential dwelling wherecas in this case the property was
stolen from a business establishment. The case for bailment or
other special property interest is more compelling where proper-
ty is stolen from a residence. See State v. Greene, 289 N.C. 578,
223 S.E. 2d 365 (1976); State v. Smith, 266 N.C. 747, 147 S.E. 2d
165 (1966); State v. Robinette, 33 N.C. App. 42, 234 S.E. 2d 28
{1977). In contrast, it is less likely, absent proof to the contrary,
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that the owner of a building in which another conducts business
would have a special property interest in items relating to that
business. Here there was no evidence at trial that Helen Ataman-
chuck, the owner of the business premises and to whom owner-
ship of the stolen property was attributed, was the owner,
possessor or bailee of or had a special property interest in the
stolen items relating to the business owned by Mary Ruska. The
larceny conviction must therefore be reversed? The case is
remanded to the Court of Appeals for further remand to Superior
Court, Washington County with directions to vacate the judgment
in the larceny conviction. Defendant’s conviction on the breaking
or entering charge is not affected by this ruling.

No. 82CRS1265— Breaking or entering —affirmed.

No. 82CRS1265—Felonious larceny —reversed and remanded.

FORBES HOMES, INC.,, A NorTH CAROLINA CORPORATION v. JOHN G. TRIMPI
AND TRIMPI, THOMPSON & NASH

No. 627A84
(Filed 27 February 1985)

Appeal and Error § 64— Supreme Court justices equally divided—Court of Ap-
peals affirmed without precedential value

Where one member of the Supreme Court did not participate in the con-
sideration or decision of a case and the remaining six justices are equally
divided, the decision of the Court of Appeals in the case is affirmed without
precedential value.

APPEAL of right by the defendants under N.C.G.S. TA-30(2)
from the decision of a divided panel of the Court of Appeals, 70
N.C. App. 614, 320 S.E. 2d 328 (1984), reversing the judgment
entered by Judge Grafton G. Beaman in District Court, PAS.

2. The district attorney, if he so elects, may present another bill of indictment
correctly alleging ownership of the property. State v. Stinson, 263 N.C. 283, 139
S.E. 2d 558 (1965). See State v. Simpson, 302 N.C. 613, 276 S.E. 2d 361 (1981); State
v. Watson, 272 N.C. 526, 158 S.E. 2d 334 (1968); State v. Law, 227 N.C. 103, 40 S.E.
2d 699 (1946).
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QUOTANK County on August 3, 1983. Heard in the Supreme Court
on February 6, 1985.

Frank B. Aycock, Jr., for plaintiff appellee.

Trimpy, Thompson & Nash, by Thomas P. Nash, IV, for de-
fendant appellants.

PER CURIAM.

The trial court entered judgment on August 3, 1983, granting
the defendants’ motion to dismiss under N.C.G.S. 1A-1, Rule
12(b)(6) for failure to state a claim upon which relief could be
granted. A divided panel of the Court of Appeals reversed, and
the defendants appealed to this Court as a matter of right.

Chief Justice Branch took no part in the consideration or
decision of this case. The remaining members of this Court being
equally divided, with three members voting to affirm the Court of
Appeals and three members to reverse, the decision of the Court
of Appeals is left undisturbed and stands without precedential
value. See State v. Johnson, 286 N.C. 331, 210 S.E. 2d 260 (1974).

Affirmed.

ANNA B. DOUB v. EUGENE M. DOUB

No. 364PA84
{Filed 27 February 1985)

Divorce and Alimony § 19.5; Husband and Wife § 13— separation agreement con-
sent judgment— enforceability only by contempt

The parties to a separation agreement consent judgment controlled by
Walters v. Walters, 307 N.C. 381 (1983), do not have an election to enforce
such judgment by contempt or to proceed in an independent action in contract.

Justice VAUGHN did not participate in the consideration or decision of this
case.

ON defendant’s petition for discretionary review of a decision
of the Court of Appeals, 68 N.C. App. 718, 315 S.E. 2d 732 (1984),
affirming judgment entered by Alexander, J., at the 1 April 1983
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session of District Court, FORSYTH County. Heard in the Supreme
Court 4 February 1985.

Morrow and Reavis, by John F. Morrow and Clifton R. Long,
Jr., for plaintiff appellee.

Bruce C. Fraser for defendant appellant.

PER CURIAM.

Except as modified herein, we affirm the decision of the
Court of Appeals. That court correctly held that our decision in
Walters v. Walters, 307 N.C. 381, 298 S.E. 2d 338 (1983), did not
apply to the judgment at issue. However, the Court of Appeals
fell into error when it stated by way of dicta:

Even if the Walters decision were construed to apply to a
1978 judgment, we believe that it would not control here. In
this case, plaintiff has elected to sue defendant for breach of
contract instead of invoking the contempt powers of the
court to enforce the court ordered separation agreement. We
do not read Walters as depriving plaintiff of the option of
electing to sue for breach of contract. While defendant is free
to present evidence of his change of circumstances by filing a
motion in the cause to modify the alimony provisions of the
1978 court order, this action is based on breach of contract
and evidence of changed circumstances is not relevant. The
trial judge, therefore, did not err in excluding defendant’s
evidence of changed circumstances.

Doub v. Doub, 68 N.C. App. 718, 720, 315 S.E. 2d 732, 734 (em-
phasis added).

We disapprove and disavow this statement by the Court of
Appeals.

We reaffirm our holding in Walters v. Walters:

[W]e now establish a rule that whenever the parties bring
their separation agreements before the court for the court’s
approval, it will no longer be treated as a contract between
the parties. All separation agreements approved by the court
as judgments of the court will be treated similarly, to-wit, as
court ordered judgments. These court ordered separation
agreements, as consent judgments, are modifiable, and en-
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forceable by the contempt powers of the court, in the same
manner as any other judgment in a domestic relations case.

307 N.C. at 386, 298 S.E. 2d at 342.

The parties to a consent judgment controlled by Walters do
not have an election to enforce such judgment by contempt or to
proceed in an independent action in contract.

The decision of the Court of Appeals is
Modified and affirmed.

Justice VAUGHN did not participate in the consideration or
decision of this case.

GABRIEL WILLIAM ST. CLAIR anp SANDRA PRICE v. MAVIS ST. CLAIR
RAKESTRAW AND HUSBAND, OLIN RAKESTRAW

No. 218A84
(Filed 27 February 1985)

APPEAL of right from the decision of a divided panel of the
Court of Appeals, 67 N.C. App. 602, 313 S.E. 2d 228 (1984), revers-
ing the judgment entered by Judge Claude S. Sitton on 27 April
1982 in Superior Court, MECKLENBURG County. Heard 13
December 1984.

Joseph Warren III and India Early Keith for plaintiff ap-
pellants.

Badger, Johnson, Chapman and Michael, P.A., by David R.
Badger, for defendant appellee.

PER CURIAM.

The decision of the Court of Appeals is contained in an opin-
ion by Judge Phillips with Judge Eagles concurring in the result
and Judge Arnold dissenting. The Court of Appeals held that “As
to the defendant appellant’s appeal, the judgment is reversed and
the cause remanded for a new trial. As to the issues raised by the
plaintiff appellees, the trial court’s rulings are affirmed.”
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For the reasons set forth in both the opinion by Judge
Phillips and the dissent of Judge Arnold, we affirm that part of
the decision of the Court of Appeals which affirmed the trial
court’s rulings as to the issues the plaintiffs sought to raise on ap-
peal. For the reasons set forth and fully discussed in Judge Ar-
nold’s dissent, we reverse that part of the decision of the Court of
Appeals which reversed the judgment of the trial court and
remanded this case for a new trial. This case is remanded to the
Court of Appeals with instructions to reinstate the judgment
entered by the trial court on 27 April 1982.

Affirmed in part, reversed in part and remanded.

Justice VAUGHN took no part in the consideration or decision
of this case.

STATE OF NORTH CAROLINA v. GEORGE RICO RAY

No. 640A84
(Filed 27 February 1985)

APPEAL as of right pursuant to N.C. Gen. Stat. § 7A-30(2)
from a decision of a divided panel of the Court of Appeals, 71 N.C.
App. 165, 321 S.E. 2d 547 (1984), finding no error in the judgment
entered by Hairston, J., on 8 March 1983 in Superior Court,
GUILFORD County. Heard in the Supreme Court 5 February 1985.

Rufus L. Edmisten, Attorney General, by Thomas B. Wood,
Assistant Attorney General for the State.

Adam Stein, Appellate Defender, by Geoffrey C. Mangum,
Assistant Appellate Defender, for the defendant appellant.

PER CURIAM.
The decision of the Court of Appeals is

Affirmed.
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Di1spPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. TA-31

ARNEY v. ARNEY
No. 671P84.
Case below: 71 N.C. App. 218.

Petition by defendant for discretionary review under G.S.
7A-31 denied 30 January 1985.

BUNN v. N. C. STATE UNIVERSITY
No. 704P84.
Case below: 70 N.C. App. 699.

Petition by respondent (ESC) for discretionary review under
G.S. TA-31 denied 30 January 1985.

DENISE v. CORNELL
No. 61P85.
Case below: 72 N.C. App. 358.

Petition by defendants for writ of supersedeas and tem-
porary stay denied 4 February 1985.

ELLER v. COCA-COLA CO.
No. 642P84.
Case below: 70 N.C. App. 787.

Petition by defendant for discretionary review under G.S.
7A-31 denied 30 January 1985. Notice of appeal by defendant dis-
missed 30 January 1985.

HARRIS v. WALDEN
No. 641PA84.
Case below: 70 N.C. App. 616.

Petition by defendants for discretionary review under G.S.
7A-31 allowed 30 January 1985.
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DiIsPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7TA-31

SMITH v. SMITH
No. 668PA84.
Case below: 71 N.C. App. 242,

Petition by plaintiff for discretionary review under G.S.
7A-31 allowed 30 January 1985.

STANLEY v. NATIONWIDE MUT. INS. CO.
No. 673P8&4.
Case below: 71 N.C. App. 266.

Petition by defendant for discretionary review under G.S.
TA-31 denied 30 January 1985,

STATE v. ALLEN
No. 599P84.
Case below: 70 N.C. App. 495.

Petition by defendant for discretionary review under G.S.
7A-31 denied 30 January 1985. Motion by Attorney General to dis-
miss the appeal for lack of substantial constitutional question al-
lowed 30 January 1985.

STATE v. BAIZE
No. 2P85.
Case below: 71 N.C. App. 521.

Petition by defendant for discretionary review under G.S.
7A-31 denied 30 January 1985. Petition by defendant for writ of
supersedeas and temporary stay denied 30 January 1985.

STATE v. COONEY
No. 84A85.
Case below: 72 N.C. App. 649.

Petition by Attorney General for writ of supersedeas and
temporary stay allowed 14 February 1985.
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STATE v. KORNEGAY

No. 619P84.

Case below: 70 N.C. App. 579.

Petition by defendant for discretionary review under G.S.
7A-31 denied 30 January 1985.
STATE v. LESTER

No. 646A84.

Case below: 70 N.C. App. 757.

Petition by defendant for writ of certiorari to North Carolina
Court of Appeals allowed 14 February 1985.
STATE v. McRAE

No. 649P84.

Case below: 70 N.C. App. 779.

Petition by Attorney General for discretionary review under
G.S. TA-31 denied 30 January 1985.

STATE v. NIXON

No. 688P84.

Case below: 61 N.C. App. 348.

Petition by defendant for writ of certiorari to the North
Carolina Court of Appeals denied 30 January 1985.
STATE v. RICHARDSON

No. 615A84.

Case below: 70 N.C. App. 509.

Petition by defendant for writ of certiorari to North Carolina
Court of Appeals allowed 18 February 1985.
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DispOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31

STATE v. SCOTT

No. 19A85.

Case below: 71 N.C. App. 570.

Petition by defendant for writ of certiorari to North Carolina
Court of Appeals as to additional issues denied 30 January 1985.
STATE v. STREATH

No. 89P85.

Case below: 72 N.C. App. 685.

Petitions by defendant for discretionary review under G.S.
7A-31 and for supersedeas and temporary stay of the judgment of
the Court of Appeals denied 20 February 1985 without prejudice
to defendant to file petitions or motions for such relief as he
deems appropriate with the North Carolina Court of Appeals.
WINSLOW v. JOLLIFF

No. 687P84.

Case below: 71 N.C. App. 459.

Petition by defendant (Jolliff) for discretionary review under
G.S. TA-31 denied 30 January 1985.

PETITIONS To REHEAR

LOWE v. TARBLE
No. 28PA84.
Case below: 312 N.C. 467.

Petition by defendants for rehearing of case reported at 312
N.C. 467 allowed 30 January 1985 for consideration of (1) the
substantive due process questions raised and (2) whether, by con-
tract or statute, liability insurance carriers are liable for prejudg-
ment interest allowed in judgments against their insureds.
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IN THE MATTER OF: THE APPEALS OF SOUTHERN RAILWAY COMPANY anp NOR-
FOLK SOUTHERN RAILWAY COMPANY FROM THE VALUATION OF THEIR
PROPERTY BY THE NORTH CAROLINA PROPERTY TAX COMMISSION ror
1980

No. 6560PA&2
(Filed 2 April 1985)

1. Taxation § 25.10— ad valorem taxation —appraisal of railroad property —rebut-
tal of presumption of correctness
The Property Tax Commission erred in ruling that two railroads failed to
rebut the presumption of correctness of the appraisals of their system proper-
ties by the Department of Revenue where the railroads offered testimony
which demonstrated that the appraisal methods used by the Department
would not produce true values for the railroads and that the values actually
produced by these methods were substantially in excess of true value.

2. Taxation § 25.10— ad valorem taxation—Property Tax Commission— trial tri-
bunal of original jurisdiction

Even if the Property Tax Commission properly considered the evidence in

an ad valorem tax case as a trial tribunal of original jurisdiction rather than as

an appellate tribunal, its decision on the valuation of the property of two

railroads was not supported by the evidence before it when the whole record

test is applied to that evidence. Therefore, the cause is remanded to the Com-

mission for a proper determination of values on the record before the Commis-
sion and the appellate court.

3. Taxation § 25.6— ad valorem taxation—appraisal of railroad property
In appraising a railroad for ad valorem tax purposes, the appraisers seek
to determine the fair market value of the railroad’s system properties, ‘e,
that amount which a willing and financially able buyer would pay and a willing
seller would accept, neither being under any compulsion to buy or to sell.

4. Taxation § 25.7— ad valorem taxation— appraisal of railroad property— testi-
mony only from seller’s standpoint
The Property Tax Commission erred in adopting the methods of appraisal
of the market value of a railroad’s property by a witness for the Department
of Revenue where his methods were designed to arrive at value only from the
standpoint of the seller-owner and not from the standpoint of both a willing
seller and a willing and able buyer.

5. Taxation § 25.7— ad valorem taxation—railroad property — capitalization of in-
come — use of actual interest rates on debt
In appraising the property of two railroads for ad valorem tax purposes
by capitalizing income, the Property Tax Commission erred in using the
railroads’ historic interest rates applicable to debt, or the “embedded cost of
debt,” rather than the current cost of borrowed money in figuring the debt
component of the capitalization rate.
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6. Taxation § 25.7— ad valorem taxation—railroad property —capitalization of in-
come —deduction of deferred income tax expense

The Property Tax Commission erred in refusing to deduct deferred in-
come tax expense from a railroad’s net railway operating income in arriving at
income to be capitalized under the income approach to valuation of the
railroad’s property for ad valorem taxation.

7. Taxation § 25.7— ad valorem taxation—railroad property —stock and debt ap-
proach to value —deferred income tax expense —undistributed earnings of sub-
sidiaries

The Property Tax Commission erred in adding back deferred income tax
expense to total income and in excluding undistributed earnings of non-system
subsidiaries from both the non-system and total income in determining the “in-
come influence percentage” under the stock and debt approach to value of a
railroad’s system property for ad valorem taxation.

Justice VAUGHN did not participate in the consideration or decision of this
case.

Justice MITCHELL dissenting.

Justice MEYER joins in this dissenting opinion.

ON Southern and Norfolk Southern Railway Companies’ peti-
tion for discretionary review of a decision of the Court of Ap-
peals, 59 N.C. App. 119, 296 S.E. 2d 463 (1982), affirming an Order
of the North Carolina Property Tax Commission entered 19 May
1981.

Brooks, Pierce, McLendon, Humphrey & Leonard by L. P.
McLendon, Jr. and Edward C. Winslow III; William C. Antoine,
Southern Railway Company; Laughlin, Halle, Clark, Gibson & Mc-
Bride by Everett B. Gibson, James W. McBride and Gregory G.
Fletcher for Southern Railway Company and Norfolk Southern
Railway Company, petitioner appellants.

Rufus L. Edmisten, Attorney General, by George W. Boylan,
Assistant Attorney General, for respondent appellee.

Hunton & Williams by R. C. Howison, Jr. and Henry S. Man-
ning, Jr. for Colonial Pipeline Company, amicus curige.
EXUM, Justice.

This is an ad valorem tax case in which petitioners, Southern
Railway Company and Norfolk Southern Railway Company,!

1. After these proceedings were begun, Norfolk Southern’s name was changed
to Carolina and Northwestern Railway Company. To be consistent with the record,
we shall refer to this company as Norfolk Southern.
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hereinafter “Railroads,” challenge the Property Tax Commis-
sion's, hereinafter “Commission,” appraisal of their companies’
market value. The Court of Appeals affirmed the Commission’s
decision. We conclude the Commission erred in ruling that the
Railroads failed to rebut the presumption of correctness accorded
the appraisals of the Department of Revenue, hereinafter “De-
partment.” We also conclude the Commission erred in adopting
certain appraisal methods used by the Department. We, there-
fore, reverse the decision of the Court of Appeals and remand to
that court with instructions to remand the matter to the Commis-
sion for a re-determination of the Railroads’ market value in a
manner consistent with this opinion.

L

Subchapter II of Chapter 105 of our General Statutes,
hereinafter “Machinery Act” or “Act,”® provides for the listing,
appraisal, and assessment of property for ad valorem tax pur-
poses and for the collection of the tax. Under the Act, § 333(14),
the Railroads are “public service companies” subject to ad va-
lorem taxation. Public service companies are appraised initially
by the Department, § 335, which also apportions the values sub-
jeet to North Carolina taxation, § 337, and allocates the values
among local taxing units, § 338. Pursuant to § 342 of the Act, the
Department duly notified the Railroads of its tentative appraisals
of their systems for the 1980 tax year; the Railroads objected to
the appraisals and requested a hearing before the Commission.

At this hearing the Railroads supported their challenges to
the Department’s appraisal methods by the testimony of Dr. Ar-
thur A. Schoenwald, a nationally recognized expert in appraisal of
railroads and utilities, and by Dr. Thomas Keller, Dean of the Fu-
qua Business School at Duke University and R. J. Reynolds In-
dustries Professor of Business Administration. The Department
offered the testimony of one of its employees, Mr. William R.
Underhill, an experienced appraiser of public service companies.
The Department appraised Southern Railway at $1,025,000,000
and Norfolk Southern at $59,500,000. The Railroads’ witnesses ap-
praised Southern Railway at $690,166,000. Although the Rail-

2. Since all references to statutes herein are contained in Subchapter II of
Chapter 105, we shall refer only to section numbers of the chapter.
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roads’ witnesses made no formal, independent appraisal of Nor-
folk Southern, the testimony of Dr. Schoenwald demonstrated
that if the methods he advocated had been used by the Depart-
ment, the Department’s own appraisal of Norfolk Southern would
have been $46,156,000. As our opinion will show, the Commission
on this record should have adopted Dr. Schoenwald’s methods.

The Commission issued its final decision on 19 May 1981 in
which it adopted the tentative appraisals made by the Depart-
ment and rejected entirely the appraisal methods urged by the
Railroads. The Court of Appeals affirmed. We allowed the Rail-
roads’ petition for futher review on 11 January 1983.

IL.

Railroads contend that the Commission erroneously conclud-
ed that the Railroads failed to rebut the presumption of correct-
ness inasmuch as this conclusion was based only upon a review of
the Department’s evidence and is unsupported by the evidence of
record. Railroads also argue that it is clear from the language
used by the Commission in its second conclusion that the Commis-
sion “misconstrued its role to be that of an appellate agency.”
These arguments have merit.

Under § 342(b) of the Act, Department appraisals of public
service companies are “deemed tentative” since they are made
without notice or opportunity for hearing. The Department is re-
quired to give the public service company notice of its tentative
appraisal, after which the company may, by timely request, se-
cure a hearing before the Commission. This is the first and only
evidentiary hearing to which the public service company is en-
titled. This hearing presents the first opportunity for a public
service company to challenge the Department’'s appraisal
methods. At this hearing the Commission does not sit as an ap-
pellate tribunal. Its function under § 342(d) is to hear all the
evidence offered by the taxpayer and the Department and from
this evidence to make findings of fact, from the findings to make
conclusions of law, and from the conclusions to issue its decision.
The Commission’s function is “to determine the weight and suffi-
ciency of the evidence and the credibility of the witnesses, to
draw inferences from the facts, and to appraise conflicting and
circumstantial evidence.” In re McFElwee, 304 N.C. 68, 87, 283 S.E.
2d 115, 126-27 (1981).
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It is true that the Department’s appraisal as it stands before
the Commission is presumed to be correct. In re Appeal of AMP,
Inc., 287 N.C. 547, 215 S.E. 2d 752 (1975). The presumption,
however, “is only one of fact and is therefore rebuttable.” Id. at
563, 215 S.E. 2d at 762. The presumption is rebutted when the
taxpayer’s evidence before the Commission shows that the De-
partment used either an arbitrary or an illegal method of valua-
tion and that the method used resulted in “a substantially higher
valuation than one which would have been reached” under a prop-
er valuation method. In re McElwee, 304 N.C. at 86, 283 S.E. 2d
at 120; accord, In re Appeal of AMP, Inc., 287 N.C. at 563, 215
S.E. 2d at 762. An illegal appraisal method is one which will not
result in “true value” as that term is used in § 283 and, for public
services companies, in § 335. In re Appeal of AMP, Inc., 287 N.C.
at 563-65, 215 S.E. 2d at 762 (tax assessor’s method of using book
value of inventory to arrive at “true value” was illegal); In re
McElwee, 304 N.C. at 8891, 283 S.E. 2d at 127-29 (where
statutory appraisal standard was “present use value” of agricul-
tural land, tax assessor’s use of comparable sales held an illegal
method when the “comparable” land was not shown to be used for
same purpose as land being valued).

Here, Railroads offered testimony which demonstrated that
the appraisal methods used by the Department would not result
in ascertainment of “true value” of the Railroads. Further, the
Railroads’ evidence showed that the Department’s methods re-
sulted in substantially higher valuations than those which would
have been reached had proper methods been followed. The Rail-
roads’ evidence showed that the methods were not, in this case,
simply matters of appraisal judgment. Rather, it showed that the
Department’s methods would inevitably and always produce sub-
stantially higher valuations than the “true value” of the com-
panies called for in the appraisal statutes.?

Despite this evidence and notwithstanding the Commission’s
duty to consider the case as a trial tribunal of original jurisdic-

3. The Railroads’ evidence tended to show, for example, that the Department’s
appraisal methods challenged on this appeal resulted alone in an income approach
to value approximately 27 percent higher in the case of Southern Railway and 29
percent higher in the case of Norfolk Southern than would have been the case if
the methods advocated by the Railroads had been used.
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tion, the Commission in support of its decision concluded (1) the
Railroads did not overcome the presumption of correctness given
to the Department's appraisals and (2) the Department’'s ap-
praisals were ‘“supported by substantial competent evidence of
record.” The first conclusion is legally erroneous and the second
indicates that the Commission’s decision may have been based on
an erroneous view of the Commission’s duty vis-a-vis the evi-
dence.

[1] When the Railroads offered evidence that the appraisal
methods used by the Department would not produce true values
for the Railroads and that the values actually produced by these
methods were substantially in excess of true value, they rebutted
the presumption of correctness. The burden of going forward with
evidence and of persuasion that its methods would in fact produce
true values then rested with the Department. And it became the
Commission’s duty to hear the evidence of both sides, to deter-
mine its weight and sufficiency and the credibility of witnesses, to
draw inferences, and to appraise conflicting and circumstantial
evidence, all in order to determine whether the Department met
its burden. In re McElwee, 304 N.C. at 86-87, 283 S.E. 2d at
126-27.

The Court of Appeals found no error in the Commission’s rul-
ing that the Railroads did not rebut the presumption of correct-
ness of the Department’s appraisals. The Commission, as we have
shown, did err in this ruling. But the Department argues that,
even if error, the ruling did not affect the outcome because the
Commission’s order, viewed as a whole, demonstrates that the
Commission did not rely on the presumption of correctness but
carefully weighed the conflicting testimony in reaching its deci-
sion.

[2] The Department also argues that notwithstanding the
language in the Commission’s order, when the order is considered
as a whole, it is clear that the Commission did consider both the
Railroads’ and the Department’s evidence and determined in the
manner of a trial tribunal of original jurisdiction which evidence
it thought more worthy of acceptance. There are aspects of the
Commission’s order which indicate that it might have done this.
In its findings the Commission does refer to the evidence of both
the Railroads and the Department. The Commission also gives ex-
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planations as to why it adopted the Department’s methods rather
than those supported by the Railroads’ experts. The Court of Ap-
peals concluded that because of these aspects of the order the
Commission did consider the evidence as a trial tribunal of origi-
nal jurisdiction.

It is difficult, if not impossible, for an appellate court to
divine the decision making process of an administrative agency
unless the agency clearly sets it out in its order. We cannot say
on the basis of its order before us that the Commission’s decision
was not affected by its erroneous conclusion on whether the pre-
sumption of correctness was rebutted or the erroneous statement
of how it should view the evidence, or both.

We need not, however, dwell further on whether the Commis-
sion’s decision rested to any degree on these errors. Assuming
arguendo that it did not, we find, nevertheless, as we shall now
demonstrate, more fundamental errors in the Commission’s deci-
sion.

We conclude that even if the Commission had considered the
evidence as a trial tribunal of original jurisdiction, its decision
would not have been supported by the evidence before it when
the whole record test is, as it must be, applied to that evidence.
There is, therefore, no reason to remand this case for reconsidera-
tion by the Commission because of the possibility that it looked at
the case as an appellate, rather than a trial, tribunal. Neither
should we vacate these entire proceedings and remand the case
for an entirely new hearing on new evidence in the hope that the
Department could produce evidence which might sustain its posi-
tion. This disposition of the appeal would be not only novel; it
would not be authorized by the statutes governing these appeals.
See §§ 345-346. Only § 345.1 expressly authorizes the appellate
division to direct the Commission to take new evidence. This sec-
tion reads, in pertinent part:

[I)f any party shall satisfy the court that evidence has been
discovered since the hearing before the Property Tax Com-
mission that could not have been obtained for use at that
hearing by the exercise of reasonable diligence, and will
materially affect the merits of the case, the court may, in its
discretion, remand the record and proceedings to the Com-
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mission with directions to take such subsequently discovered
evidence. . . .

Otherwise the statutes contemplate that decisions of the ap-
pellate division will be based on the record as the parties have
chosen to make it. There is no suggestion in this case that the
Department has evidence which meets the test of § 345.1. This
Court in In re McElwee, 304 N.C. 68, 283 S.E. 2d 115, determined
that the Commission’s decision was not supported by the evidence
in light of the whole record. We reversed its decision and re-
manded the matter to the Commission for determination of values
consistent with the Court’s opinion. We did not vacate the pro-
ceedings and order new proceedings in order to give the taxing
authorities in McElwee a second opportunity to bolster its posi-
tion with new evidence, although such evidence might have been
available. We concluded that the property owners in that case
were entitled to a decision on the record before the Commission
and before the Court. There is no reason grounded in legal princi-
ple not to accord the Railroads here the same treatment we ac-
corded the property owner in McElwee.

III.

Before the Commission the Railroads challenged various ap-
praisal methods used by the Department. Three of these chal-
lenges have been brought forward to this Court.

[3] The Machinery Act, § 336, requires that public service com-
panies, which include railroads, be appraised by determining the
company’s “true value ... as a system.” True value means
“market value, that is, the price estimated in terms of money at
which the property would change hands between a willing and fi-
nancially able buyer and a willing seller, neither being under any
compulsion to buy or to sell. . . .” § 283. Thus, in appraising a
railroad for ad valorem tax purposes, the appraisers seek to
determine the fair market value of the railroad’s system proper-
ties, ie., that amount which a willing and financially able buyer
would pay and a willing seller would accept, neither being under
any compulsion to buy or to sell. The entire operating system,
without geographical or functional division, is appraised and a
portion of the appraised value is allocated to North Carolina by
various statutory formulae. § 337.
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Railroads, like other public service companies, are not often
sold as going concerns, or operating systems; therefore evidence
of comparable sales to prove fair market value is generally not
available. For this reason, appraisals of such systems rely on a
combination of methods which, in North Carolina, are prescribed
in the Act. These are commonly referred to as (1) the “cost ap-
proach,” (2) the “income approach,” and (3) the “stock and debt”
approach to value

The income approach to value is based on the principle that
something is worth what it will earn. Fair market value of a
railway system, using the income approach, is determined by
capitalizing at a specified rate of return the net railway operating
income (NROI), that is, the income from system property after
depreciation and taxes are deducted but before distribution to the
railway’s debt and security holders. The rate of return which an
investor would demand as an inducement to commit capital to the
purchase of the system which generates the NROI determines the
rate at which this income is to be capitalized. Because appraisers
assume that a purchaser will commit both debt and equity capital
to the purchase, the overall capitalization rate is derived by
calculating a weighted average of the cost of debt and equity
capital (sometimes called the “band of investment”). The capital-
ized value of a given income stream varies directly with the
amount of income and inversely with the capitalization rate.
Value equals income divided by rate. Slight variations in the
capitalization rate can result in large variations in value.

The stock and debt approach to value is based upon the
premise that the aggregate market value of a public service com-
pany's outstanding stocks and bonds reflects the market value of
the company’s assets. Normally companies being appraised con-
sist of system and nonsystem property. Section 335 requires that
the “influence” of nonsystem property (which is taxed by other
authorities) must be removed from the company’s stock and debt.
The “income influence method” is an accepted means for elim-

4. Under the “cost approach” the true value of a system is presumed to be
equivalent to its original or “book value” cost “less a reasonable allowance for
depreciation.” See § 336(a)(2). In this case the Railroads and the Department,
because of the nature of the Railroads’ assets, agree that the cost approach should
be accorded little or no weight as a method of appraisal.
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inating the influence of nonsystem property. Using this method,
the appraiser multiplies the total stock and debt value by the
“income influence percentage,” which is derived by dividing the
annual income from nonsystem property by the combined annual
income from both system and nonsystem property. The product,
representing the value of nonsystem property, is deducted from
the total value of the company’s stock and debt.

With regard to the income approach to value, Railroads con-
tend the Commission erred in its adoption of the Department’s
capitalization rate. In determining this rate the Department used
the Railroads’ historic interest rates applicable to its debt,
sometimes referred to as “‘the embedded cost of debt,” in figuring
the debt component of the rate rather than the current cost of
borrowed money. Railroads urge that current cost of borrowed
money must be used in determining the debt component of the
capitalization rate.” Second, Railroads urge that the Commission
erred in adopting the Department’'s method of adding the five-
year average of Southern’s deferred income taxes of $15,524,000
to Southern’s NROI to arrive at the income to be capitalized.
Finally, Railroads urge that the Commission erred in adopting the
Department’s method of eliminating undistributed earnings of
Southern’s nonsystem subsidiary companies and in adding back
deferred taxes to system income in determining the “income in-
fluence percentage” under the stock and debt approach to value.

In determining whether the Commission erroneously adopted
the challenged methods of the Department, we do not “substitute
our judgment for that of the [Commission] when the evidence is
conflicting.” In re McElwee, 304 N.C. at 87, 283 S.E. 2d at 127.
The standard for our review is the “whole record” test. Id. “The
‘whole record’ test is not a tool of judicial intrusion; instead, it
merely gives a reviewing court the capability to determine wheth-
er an administrative decision has a rational basis in the evi-

5. The Department used a 15 percent return on common equity and Southern’s
actual 7.2 percent embedded debt cost for the debt component to arrive at a
weighted capitalization rate of 12 percent for Southern. The Railroads’ expert used
an 18 percent rate for the equity component and a 10.5 percent rate for the debt
component (based on current cost of borrowed money) to arrive at a weighted
capitalization rate of 15.25 percent for Southern. Railroads are contesting only the
Department's use of the 7.2 percent debt component rate based on Southern’s ac-
tual embedded cost.
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dence.” In re Rogers, 297 N.C. 48, 65, 253 S.E. 2d 912, 922 (1979).
Under this test the reviewing court is permitted to take into ac-
count whatever evidence in the record fairly detracts from the
evidence relied on by the Commission. Thompson v. Board of
Education, 292 N.C. 406, 233 3.E. 2d 538 (1977). “Under the whole
evidence rule, the court may not consider the evidence which in
and of itself justifies the [agency’s] result, without taking into ac-
count the contradictory evidence or evidence from which conflict-
ing inferences could be drawn.” Id. at 410, 233 S.E. 2d at 541. See
In re McElwee, 304 N.C. at 87-88, 283 S.E. 2d at 126-27, for an ap-
plication of the foregoing principles to a decision of the Property
Tax Commission.

When the whole record test is applied to the challenged deci-
sions of the Commission, it is clear that these decisions have no
rational basis in the evidence and that the Court of Appeals erred
in affirming them.

A.
Department’s Erroneous Approach to Market Value

[4] As we have shown, the Machinery Act requires that public
service companies, including railroads, be appraised at “market
value, i.e., the price at which the company “would change hands
between a willing and financially able buyer and a willing seller,
neither being under any compulsion to buy or to sell. . . " § 283.
The testimony of the Department’s expert, Mr. Underhill, is seri-
ously flawed because of his repeated insistence that he did not at-
tempt to appraise the Railroads from the standpoint of their
value to a hypothetical purchaser. His methods were designed to
arrive at the value of the Railroads simply from the standpoint of
the seller-owner. Mr. Underhill stated:

In my opinion—even though the laws in the State of North
Carolina and most states require the exact willing buyer,
willing selter —if I can appraise Southern Railway Company
as a value to the present owner . . ., I will determine a value
that will not be greater than Southern Railway Company
would require as a seller. And in my opinion any time you at-
tack or discuss an appraisal from a purchaser point of view
then you are getting the absolute lowest indication of that.
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Later, during cross-examination, Mr. Underhill reiterated: “I find
the true value of the railroad system property by determining the
value to the owner of the property. I explained that I do not con-
sider value to a willing buyer because railroad sales are few and
those few sales are abnormal and don’t represent fair market.”
(Emphasis added.) Mr. Underhill continued:

My appraisal of fair market value is determined based
on my opinion of the appraisal of the fair market value of the
railroad to the present owner and in light of the fact that
everyone seems to agree there is no willing buyer or seller,
and that satisfies the criteria. I think that if you put it in the
perspective of a willing purchaser under a hypothetical re-
structuring of the capital and everything, also, you come out
with a value that is not realistic to market value. So, for that
reason I confine my approach to the value of this property to
the owner.

Throughout the appraisal there are areas where you say
prospective purchaser, or this is what would happen. And
any appraiser would do that; but in light of the fact that it's
not going to be sold, I think that the value of the present
owner represents a reasonable market value.

Mr. Underhill's appraisals of the Railroads from the perspective
of the present owner to the exclusion of the willing buyer were in
clear violation of the statutory “market value” standard.

Mr. Underhill was the Department’s only witness. Arrayed
against his testimony was the testimony of the Railroads’ experts,
Dr. Schoenwald and Dean Keller. Both Railroads’ witnesses ap-
proached their appraisals from the standpoint of the willing and
able buyer and the willing seller as the Act requires. Mr. Under-
hill's failure to follow the statutory standard by approaching his
appraisals solely from the seller-owner’s standpoint so detracts
from the usefulness of his methods that, on the whole record test,
we must conclude it was error for the Commission to adopt them
and to fail to adopt the methods urged by the Railroads’ experts.
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B.

The Commission Erred on this Record in Using Embedded,
Historical Cost of Debt Rather than Current Cost in
Arriving at the Proper Capitalization Rate

[5] To determine the capitalization rate, the Department calcu-
lated a weighted average of the cost of equity and the cost of
debt, the “band of investment,” as follows: The cost of equity
component was based upon current cost of money. However, the
Department’s figure for the debt component reflected not the cur-
rent cost of money, but rather the actual historic (and lower) in-
terest rates applicable to the Railroads’ existing debt (the
“embedded cost of debt”). The Department justified its use of em-
bedded cost of debt in terms of value to the seller. In terms of
value to both seller and buyer, the Railroads’ expert, Dr. Schoen-
wald, explained:

Now, if you use this embedded cost theory, this five per-
cent, the issue rate some years ago is the basis for your
capitalization rate, you are saying those railroad assets, the
one we are appraising, are still worth one hundred million
dollars and investors would pay one hundred million dollars
for those assets. I submit that that is not true.

If in today’s market given that risk in this company,
whatever it is, the appropriate market rate of interest is ten
percent, and that reflects everything that’s happened in the
interim from their issues five years ago to the present. It
reflects the tight money policies in existence. That asset can
only be worth in today’s market fifty million dollars because
it can only generate five million dollars annual income. No in-
vestor would come in and pay for that asset any more than
fifty million dollars, because he can go in the competitive
market and buy some equally risky asset for the fifty million
and generate his five million a year and obtain the required,
current ten percent. As a consequence, the bonds related to
that industry could only be worth fifty million dollars. And
while it may be in a vault some place and have a price
marked on it from some years ago of a hundred million
dollars, at today’s rates it's only worth fifty million. And the
related asset is only worth fifty million.
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In approving the embedded cost of debt rate, the Commis-
sion’s conclusion on this issue reflects the Department’s emphasis
on value to the owner. The Commission concluded in accord with
the Department’s evidence that “it is more reasonable to expect a
purchaser to assume the debt and pay it off as provided in the ac-
tual existing instruments than it would be to expect him to refi-
nance the transaction at current interest rates.” In response, the
Railroads correctly point out, as their evidence shows, that this
rationale, 7.e., that an assumable, existing debt at a low interest
rate enhances the value of the property, “confuses valuation with
methods of financing. Once value has been determined, the means
of payment are a matter of further negotiation between the par-
ties.” An existing debt with a low interest rate simply does not
affect the fair market value of the property subject to the debt.
See Crockett v. Savings & Loan Assoc., 289 N.C. 620, 224 S.E. 2d
580 (1976) (seller receives “fair market value” even when buyer,
because of due-on-sale clause in mortgage, cannot assume a mort-
gage at lower than market rates).

Under the income approach to value, fair market value must
be determined by current market conditions, not existing con-
tractual obligations with reference to the asset being valued. This
Court has held that valuations of real property for ad valorem tax
purposes using the income approach must be based on fair market
rents, not actual contract rents. In re Pine Raletgh Corp., 258
N.C. 398, 128 S.E. 2d 855 (1963) (contract rents produced less than
market rents); In re Valuation, 282 N.C. 71, 191 S.E. 2d 692 (1972)
{(contract rents produced more than market rents). Just as use of
actual, contract rents not reflective of market rents is illegal in
making market value appraisals under the income approach, it is
likewise illegal to use “actual cost of debt,” not reflective of
market cost of debt in making such appraisals. Market value ap-
praisals for ad valorem tax purposes must be based on market
data.

We further agree with the Railroads that the Commission
placed undue significance on the past use of the embedded cost of
debt by the ICC and other regulatory bodies in determining an
adequate rate of return for rate-making purposes. The Railroads
properly note that “the purpose of those proceedings was to de-
velop an adequate return to the current owners on their present
investment, and perhaps it is in this sense that the Department
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referred to ‘the value of the property to the seller.’” Significant-
ly, the ICC has recently determined that even for rate-making
purposes, the current cost of debt must be used:

The minimum rate of return that will allow railroads to
obtain investment funds is the cost of capital. The cost of
capital is, by definition, the rate at which the market values
investment funds. As we have said, investments earning less
than the cost of capital will, in general, not maintain existing
funding nor obtain new funding because investors will have
sufficient opportunities to tnvest their funds elsewhere at a
higher rate of return. It is extremely important to add,
however, that this is true of funds generated internally as
well. Railroad management has little incentive to reinvest
funds generated by ratepayers in continued rail use if
greater returns are available elsewhere. Railroads are
private companies whose stockholders would not permit such
reinvestment. Thus, even retained earnings will not be in-
vested in the company if they cannot earn a rate of return
equal to the cost of capital.

Ex parte No. 393, Standards for Railroad Revenue Adequacy, 364
I.C.C. 803, 810 (1981), affirmed sub nom., Bessemer and Lake Erie
Rr. Co. v. Interstate Commerce Comm™n, 691 F. 2d 1104, 1111 (3rd
Cir. 1982) (emphasis added).

The only reported tax case involving this issue holds that
current cost rather than embedded cost of debt must be used in
valuing railroads for ad valorem tax purposes. Soo Line R. Co. v.
Wis. Dept. of Rev., 89 Wis. 2d 331, 278 N.W. 2d 487 (Wis. App.
1979), aff'd, 292 N.W. 2d 869 (Wis. 1980); see also County of
Washtenaw v. State Tax Commission, 126 Mich. App. 535, 337
N.W. 2d 565 (1983) (a real property ad valorem tax case).

In summary, we hold that under our statutory definition of
market value, which focuses on both a willing seller and a willing
buyer, the value of a railroad’s assets to the prospective investor
must be measured in terms of current market cost of both equity
and debt. It is enly by doing so that the prospective prudent in-
vestor is able to measure the value of the railroad against the
value of other potential investments. The Department’s reliance
on ‘“value to present owners” not only ignores the statutorily
mandated buyer component of the market value definition, but
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results in an excessively high value under the income approach
which, realistically, would be rejected by any prospective investor
seeking a reasonable rate of return under present market condi-
tions.

C.

The Commission Erred on this Record in Refusing to Deduct
Deferred Income Tax Expense from Income to be Capitalized

[6] Railroads compute depreciation expenses for book and finan-
cial reporting purposes under the straight-line method using asset
lives prescribed by the ICC. Under accelerated depreciation pro-
visions of the Internal Revenue Code, the Railroads, for income
tax purposes, show depreciation expense greater during the early
life of an asset than will be shown during the asset's later life.
This means that depreciation expense for income tax purposes
will, during the later life of the asset, be less than the expense
shown on the books measured by the asset’s life. This result is re-
quired by the proposition that total depreciation deductions over
the life of an asset, even for income tax reporting purposes, can-
not exceed the cost of the asset. In the later years of an asset’s
life the taxpayer will not be able to deduct for income tax pur-
poses the full depreciation shown on the books under the straight-
line method. General accounting principles suggest that an ex-
pense item, denominated deferred income tax expense, be offset
against income during periods when accelerated depreciation is
being used so as not to overstate actual after-tax income earned
during these years. Even the Department’s witness, Mr. Under-
hill, conceded that this was a generally accepted accounting prin-
ciple but, in his opinion, the deferred income tax expense should
not be deducted from the income stream for purposes of ascer-
taining value.

The Department initially approached the deferred income tax
expense issue two ways. Under one calculation it added back to
Southern’s NROI the sum of $15,524,000, representing the aver-
age deferred expense over the last five years as shown on South-
ern’s books. In the second calculation the Department treated
deferred taxes as an expense in determining the income to be
capitalized but also treated accumulated deferred taxes on the
liability side of the balance sheet as a cost-free source of capital,
t.e., an interest-free loan from the government, at a zero percent
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interest rate in the band of investment. This latter treatment
reduced income to be capitalized, but also decreased the overall
capitalization rate. Before the Commission the Department’s wit-
ness testified:

In my opinion, deferred income tax is a reality or it is not a
reality. It is a legitimate expense or it is not a legitimate ex-
pense. If it is or should be considered a legitimate expense on
the income statement to reduce income since it is absolutely
not paid, it is then a liability. That must be paid in the
future, and it constitutes an interest free loan from the
federal government. That is the calculation covered in Meth-
od B. If we ignore current deferred income tax, since it is not
paid, then it would be improper to consider the accumulated
deferred as an interest free loan. In other words, ignore it or
use it. But do not use it in one place and ignore it in the
other.

On cross-examination the Department’s witness said that he
preferred disallowing the deferred tax expense as an offset to the
income stream to be capitalized. He conceded, however:

I recognized this morning that whatever value deferred
taxes have to the railroad, they are not as valuable as a
dollar of earnings because they have to be paid back. I said
that by using the five-year average of current deferred that
you add back to income, you are really kind of discounting
them by thirty percent from what this year’s deferred tax
was. As to whether I feel that's proper because since they
will have to be paid back and they are just not as valuable as
income itself, well, there is considerable question about being
paid back. I think that if they do have to be paid back that
they are an interest-free loan.

I do acknowledge that on a single equipment purchase
such as a boxcar, the tax is deferred by use of accelerated
depreciation and shorter asset lives or, life, in that case. It
will eventually be paid back on that particular boxcar. [Em-
phasis added.]

The Commission determined not to treat the deferred tax ex-
pense as an interest-free source of capital; instead the Commis-
sion simply adopted the Department’s alternative treatment and
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added back the five-year average for deferred taxes ($15,524,000)
to Southern's NROI in arriving at income to be capitalized. Again,
applying the whole-record test to this issue, we are satisfied the
Commission erred.

The basis for the Commission’s determination was that de-
ferred income taxes are not a presently outstanding indebtedness
but a mere contingency which may never be paid. The Commis-
sion relied on Realty Corp. v. Coble, Sec. of Revenue, 291 N.C.
608, 231 S.E. 2d 656 (1977). In Coble this Court held that an in-
stallment method taxpayer may not deduct from its franchise tax
base deferred federal and state income tax liabilities. The deci-
sion in Coble was based on the specific language of the franchise
tax statute which permitted certain deductions from the franchise
tax base only “for definite and accrued legal liabilities” and for
“taxes accrued.” The Court held that deferred income taxes car-
ried as an expense on the taxpayer’s books were not “definite and
accrued legal liabilities” or “taxes accrued” within the meaning of
the franchise tax statute.

The question before the Commission was whether the de-
ferred income tax expense is properly deductible from the
Railroads’ NROI in arriving at income to be capitalized under the
income approach to value. On this issue the Railroads’ evidence,
much of which was not challenged by the Department’s evidence,
is not only clear and cogent, it is overwhelmingly convincing.

This testimony demonstrated, and the Department’s witness
did not contravene it, that in order for deferred income taxes to
be perpetually immune from payment, the Railroads would have
to maintain increasingly greater levels of investment necessary to
obtain new depreciation in amounts sufficient to offset the re-
duced depreciation attributable to older assets. Further, the ac-
celerated depreciation provisions of the income tax laws would
have to remain in place. Railroads’ evidence demonstrated that
potential buyers and sellers would not appraise the railroad
system on the assumption that these kinds of investments would
continue to be made, or that accelerated depreciation provisions
would be forever with us. This is true notwithstanding the fact
that Southern’s capital acquisitions over the last several years
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have been so large that it has continued to accumulate deferral
tax expenses and, in fact, has paid no income tax.’

Normally prospective buyers and sellers evaluate the income
of a company by eliminating from it expenses associated with it,
even though the expense may not be payable until later. The ex-
pense is recognized as a cost of earning the income and should be
accounted for accordingly. Dean Keller testified:

Tax expense is essentially related to the earning of in-
come. So, in any particular period in which income is earned,
the tax expense should be recognized as having been in-
curred in that particular period.

Current deferred taxes are not payable currently; how-
ever, in my opinion they should be recognized as a current
expense. The tax expense is, as I said, related to the earning
of income; so in the period in which the income is earned you
would recognize the expense.

If I were consulted by a willing seller or a willing buyer
to give advice as to the proper income stream to be capital-
ized in valuing a business, I would not consider it reasonable
to add back any portion of the current deferred tax expense
of the business to the income stream. None at all.

NROI, the income stream to be capitalized, is, after all, income
after depreciation and taxes are deducted. To fail to deduct a tax
expense which would have to be paid but for accelerated depreci-
ation schedules, from the standpoint of a prospective buyer, over-

6. We acknowledge, too, several scholarly articles cited in the Department’s
Brief which tend to support the Department’s position on this question. See Fn.
Davidson, “Accelerated Depreciation and the Allocation of Income Taxes,” 33 Ac-
counting Rev. 173 (1958); Warren, “Tax Accounting in Regulated Industries, Limita-
tions on Rate Base Exclusions,” 31 Rutgers L. Rev. 187 (1979); Davidson, Kirsch
and Palast, “Utilities, Accelerated Depreciation and Income Tax Allocation: An Em-
pirical Study,” Public Utilities Fortnightly (July 2, 1981); “Is Generally Accepted
Accounting for Income Taxes Possibly Misleading Investors,” Price Waterhouse
and Co., 1967. It suffices to say that when we apply the whole record test, as we
are bound to do, to determine whether the Commission erred, we are limited to a
consideration of the record as it existed before the Commission. There is no indica-
tion in the record or briefs that these articles were made a part of the record below
or considered by the Commission in reaching its decision.
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states the NROI for the period in which both the income and the
taxes attributable to it occur.

Both the Railroads and the Department seem to agree that
deferral of federal income taxes is beneficial to the owner-seller
largely because it provides cash for asset acquisition which would
otherwise be paid to the government. The Railroads’ evidence
showed, however, that the accumulated deferred tax expense has
no value to a prospective buyer. It cannot be transferred from
seller to buyer. If deferred taxes can be viewed as value to the
buyer, that value is more properly reflected in the value of in-
come generated by assets purchased with funds attributable to
the deferral. The Department’s expert, Mr. Underhill, admitted
that the value of assets purchased with deferred taxes would ap-
pear in the capitalization of earnings from those assets. But to in-
clude in income to be capitalized both the deferred tax expense
and the income earned from the use of that money, in the testi-
mony of Dr. Schoenwald, “double counts the benefit,” resulting in
an overstatement of value which, rather than attracting a prudent
investor, would discourage investment.

Our holding on this issue finds support in the only two
reported cases considering the question in a similar context. See
Southern Railway Co. v. State Board of Equalization, 682 S.W. 2d
196 (Tenn. 1984); Pac. Power & Light Co. v. Dept. of Revenue, 596
P. 2d 912 (Or. 1979).

D.

The Commission Erred on this Record in Determining the
“Income Influence Percentage” in the Stock and Debt Approach

[71 The Court of Appeals correctly summarized the stock and
debt approach to value as follows:

This appraisal technique operates on the premise that the
true property value of a company equals the total market
value of all its outstanding debt and equity securities.
However, all non-system property must be eliminated to ar-
rive at the true value of the system operation. Under the ‘in-
come influence approach, the appraiser determines the ratio
of non-system income to total income before fixed charges
(i.e., the income available to both bondholder and stockhold-
er), and then multiplies that ratio by the total value of the
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company’s stock and debt. The resulting figure is the ‘income
influence’ of the non-system property. This figure is deducted
from the total stock and debt value. The final figure repre-
sents the true stock and debt value for the Railroads’ system

property.
59 N.C. App. at 131, 296 S.E. 2d at 471.

In arriving at the total income upon which the income in-
fluence ratio is figured, the Department in one calculation added
back the deferred income tax expense. As we have already held,
the Commission erred on this record in adopting this method of
arriving at income. Further, the Department excluded undistrib-
uted earnings ($20,660,000 in Southern’s case) of subsidiaries from
both the nonsystem and the total income. This resulted in re-
duced nonsystem income, a smaller “income influence” for the
nonsystem assets, and a larger system value. The Railroads argue
that undistributed earnings from nonsystem subsidiaries should
be included. In support of their position, the Railroads offered the
testimony of Dr. Schoenwald who explained:

If you have more coverage for a debt security or the interest
expense on a debt security by virtue of additional income
from nonsystem sources, this increases the market value of
that security. The greater the coverage, the greater the safe-
ty; therefore, the higher the price of that security. In other
words, investors would be willing to take a lower interest
rate from that type of company than from a company which
has marginal coverage and has no nonsystem income to sup-
port that coverage.

Earlier, Dr. Schoenwald stated:

The elimination of those earnings from the nonoperating in-
come reduces the nonoperating income influence percentage;
therefore the deduction for nonsystem property under the
stock and debt approach is inadequate, and the additional
value flows through into the estimate of railroad value made
by the Department of Revenue. The market value of South-
ern Railway stock definitely reflects all of the undistributed
earnings of all the companies. You have got to deduect in-
fluence of that equity in order to get the proper value of
Southern Railway Company.
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Mr. Underhill's reason for excluding undistributed earnings
of nonsystem subsidiaries was that they offset the exclusion of
the long-term debt of the nonsystem subsidiaries in determining
the system’s stock and debt value. Mr. Underhill conceded that to
consider the nonsystem subsidiaries’ long-term debt in determin-
ing the nonsystem’s influence on the system’s stock and debt
values was a “new concept” in railroad appraising but one which
he personally thought ought to be used. Traditionally, only stock
and debt values of the parent company, ie., the system, offset by
the influence of nonsystem values, are considered in the stock and
debt approach.

In its determination of this issue the Commission merely
adopted the Department’s figures without reference to the inclu-
sion or exclusion of undistributed earnings. The Court of Appeals
affirmed by simply concluding that “[r]etained earnings of a sub-
sidiary have little or no effect on the value of Southern’s common
stock.”

We hold that this record does not support exclusion of non-
system subsidiaries’ undistributed earnings in determining their
income influence on the system’s stock and debt values. We dis-
agree with the Court of Appeals that the subsidiaries’ retained
earnings have little or no effect on the value of the parent
Southern’s common stock. The only evidence of record supports a
contrary conclusion.

IV.

In its appraisal of Norfolk Southern, the Department relied
almost entirely on the income approach to value. In determining
Norfolk Southern’s NROI to be capitalized, it added back the
deferred income tax expense. It then capitalized the income at a
rate based in part on Norfolk Southern’s embedded cost of debt
rather than current market cost. It arrived at a value of
$59,624,725 with this method. Had the Department not added
back the deferred income tax expense to arrive at NROI and had
it used current market cost of debt in determining the capitaliza-
tion rate, it would have arrived at a value under the income ap-
proach of $46,156,000.

We have held that the Commission on this record erred in
adopting the Department’s methods of adding back deferred in-



N.C] IN THE SUPREME COURT 199

In re Southern Railway

come tax expense to determine NROI and using embedded rather
than market cost of debt. We conclude, therefore, that the Com-
mission erred in adopting the Department’s appraisal of Norfolk
Southern based in large part on these methods.

V.

We wish to emphasize that this is an ad valorem tax evalua-
tion case. Our resolution of the questions presented would not
necessarily be the same were we addressing the proper methods
of valuation for rate making purposes.

We reverse the Court of Appeals and remand the case to
that court with instructions that it remand to the North Carolina
Property Tax Commission to determine the system valuation of
Railroads’ property in a manner consistent with this opinion.

Reversed and remanded.

Justice VAUGHN did not participate in the consideration or
decision of this case.

Justice MITCHELL dissenting.

I share the views expressed in Part II of the opinion of the
majority. With regard to that part of the opinion, however, it is
clearer to me than to the majority that the Commission er-
roneously perceived its function in this case as that of an ap-
pellate tribunal rather than that of an original trial tribunal. It is
apparent to me that this misperception unavoidably caused the
Commission to fail to perform the functions of determining the
credibility, weight, and sufficiency of the evidence and of finding
facts and drawing conclusions of law from those facts. These func-
tions are reserved by law exclusively for the Commission.
N.C.G.S. 105-342(d). The opinion of the majority and the result
reached therein, however, place this Court in the position of per-
forming the Commission’s functions or most of them.

I would hold that the Commission’s failure in this case to per-
form the functions reserved exclusively to it by law requires that
its order be vacated and the case remanded to it for a new hear-
ing ab initio. 1 think it neither necessary nor desirable at this
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tim

e for the Court to reach or decide any issues other than those

addressed in Part II of the opinion of the majority.

1.

2,

Justice MEYER joins in this dissenting opinion.

PARKER WHEDON v. JEANNETTE C. WHEDON

No. 354PA84
(Filed 2 April 1985)

Divorce and Alimony § 20.3— dismissal of request for appellate attorney's fees
without prejudice

In a divorce action in which defendant sought to recover attorney's fees
for a previous appeal and for her current action to hold plaintiff in contempt,
the Court of Appeals erred by assuming that the trial court intended a finding
of fact that there was no evidence of defendant’s present financial status to
provide a basis for an involuntary dismissal without prejudice for insufficient
evidence for both the appellate counsel fees and the motion hearing counsel
fees. The trial court's only finding of fact relative to the defendant’s financial
status spoke in terms of her “present” condition and the record contained
almost no evidence of her status during the current proceedings, but contained
a significant amount of evidence as to her financial status during the initial
trial and some evidence of her status during the appeal. Therefore, the trial
court intended to rule on the merits only with respect to counsel fees claimed
for services rendered in the current action.

Rules of Civil Procedure § 41.2— involuntary dismissal without prejudice — dis-
cretion of trial court

The authority to order an involuntary dismissal without prejudice is ex-
ercised in the broad discretion of the trial court. There was no abuse of dis-
cretion in dismissing defendant’s motion for appellate counsel fees without
prejudice where the evidence supported the inference that the trial judge de-
termined that defendant had a meritorious claim but had simply and excusably
failed to bring forth the necessary evidence at the motion hearing. G.S. 1A-1,
Rule 41(b).

Justice VAUGHN did not participate in the consideration or decision of this
case.

ON discretionary review of a decision of the Court of Appeals

reported at 68 N.C. App. 191, 314 S.E. 2d 794 (1984), modifying
and affirming an order entered 25 January 1983, by Todd, J.,
dismissing defendant’s motions to hold the plaintiff in contempt
and for counsel fees, and granting defendant’s motion to amend a
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prior alimony award. Heard in the Supreme Court 11 December
1984.

This action was instituted on 20 November 1980 by the filing
of a complaint for absolute divorce based upon one year’s separa-
tion between the plaintiff husband and the defendant wife. In his
complaint, plaintiff admitted (1) that he had abandoned defendant
“within the meaning of that term as set out in N.C.G.S. § 50-16.2
{4) without fault or provocation on her part”; (2) that she was the
dependent spouse and he was the supporting spouse “within the
meaning of those terms as set out in N.C.G.S. § 50-16.1(3) and (4)”;
and (3) that she was entitled to be awarded permanent alimony.

A hearing was held to determine the amount of defendant’s
alimony award, and a separate hearing was held to determine the
amount of defendant’s counsel fee award. Following the hearings,
Judge Saunders made the appropriate findings of fact, conclusions
of law and entered a judgment and supplemental order granting
defendant permanent alimony and counsel fees. Upon plaintiff's
appeal, the alimony award was vacated in part and remanded for
modification; however, the trial court’s judgment and order were
otherwise affirmed as to the alimony award and the counsel fee
award. Whedon v. Whedon, 58 N.C. App. 524, 294 S.E. 2d 29, disc.
rev. denied, 306 N.C. 752, 295 S.E. 2d 764 (1982). (Hereafter
“Whedon I")

On 15 October 1982, defendant moved for (1) an order holding
plaintiff in willful contempt for failure to pay alimony; (2) an
amendment of the previous alimony award in view of the Court of
Appeals’ opinion in Whedon I; (3) for counsel fees to be awarded
her counsel during the previous appeal process; and (4) for counsel
fees in the preparation, filing and hearing of the motions. A show
cause order was entered on 2 November 1982, directing the plain-
tiff to appear before the judge presiding over the 22 November
1982 Civil Session of District Court, Mecklenburg County.

In her verified motion, defendant alleged that her attorney
had spent 115.25 hours in representing her during the appeliate
process, that the trial court had initially found that she had insuf-
ficient funds with which to hire counsel, and that she “clearly has
not had the funds to hire counsel during the course of the ap-
pellate process.” During the hearing on defendant’s motion, both
the defendant and her attorney testified. At the close of defend-
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ant’s evidence, the plaintiff moved to dismiss the defendant’'s mo-
tion for contempt and counsel fees pursuant to N.C.G.S. § 1A-1,
Rule 41(b), on the grounds that defendant had failed to produce
sufficient evidence to entitle her to the relief requested. Judge
Todd granted the plaintiff’'s motion for an involuntary dismissal.
The plaintiff presented no evidence.

On 25 January 1983, an order was entered providing that (1)
defendant’s motion that plaintiff be adjudged in willful contempt
be dismissed; (2) defendant’'s motion for counsel fees for the
preparation of the contempt and amendment motion be dismissed;
(3) defendant’s motion for counsel fees during the appellate proc-
ess be denied without prejudice; and (4) defendant’s motion to
amend the previous alimony award be granted.

Plaintiff appealed from the trial court’s judgment to the
Court of Appeals. In Whedon v. Whedon, 68 N.C. App. 191, 314
S.E. 2d 794 (1984) (hereafter “Whedon II"), that court held inter
alia that the trial court erred in dismissing the defendant’s re-
quest for appellate counsel fees without prejudice. On 30 August
1984, we granted the defendant’s petition for discretionary review
for the limited purpose of reviewing the question of “whether the
trial judge properly dismissed the motion for counsel fees without
prejudice.”

Cannon & Basinger, P.A., by A. Marshall Basinger, II, for the
defendant-appellant.

Kennedy, Covington, Lobdell & Hickman, by Richard D.
Stephens for the plaintiff-appellee.

MEYER, Justice.

The question presented for review is whether the Court of
Appeals erred in holding that the trial court could not grant an
involuntary dismissal without prejudice against the nonmoving
party pursuant to N.C.G.S. § 1A-1, Rule 41(b), midway through a
hearing to determine an award of counsel fees under N.C.G.S.
§ 50-16.4. For the reasons set forth below, we hold that (1) the
Court of Appeals erred in its determination that the trial court
must make a ruling on the merits of a party’s request for at-
torneys’ fees when presented with a motion for an involuntary
dismissal at mid-trial; (2) the authority to determine whether the
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nonmoving party in any action should be permitted to commence
a new action has been vested in the trial judge under N.C.G.S.
§ 1A-1, Rule 41(b); and (3) the exercise of that power lies within
the trial court’s sound discretion and will not be disturbed on ap-
peal in the absence of a showing of abuse of discretion, which the
plaintiff has not demonstrated in this case.

[1] In addressing the plaintiff's contention that the trial court
erred by dismissing the defendant’s request for appellate at-
torneys’ fees without prejudice, the Court of Appeals stated that
although the language of Rule 41(b) would appear to permit an in-
voluntary dismissal without prejudice of a motion for counsel fees
under N.C.G.S. § 50-16.4, this would not be a proper application of
the rule. Rather, the court reasoned, “that it was the trial court’s
duty, when presented with plaintiff’s motion for an involuntary
dismissal of defendant’s requests for attorneys’ fees, to examine
the quality of defendant’s evidence and make a ruling on the mer-
its.” Whedon v. Whedon, 68 N.C. App. at 195, 314 S.E. 2d at 797.

It is evident from a reading of the opinion in Whedon II that
the Court of Appeals based its holding upon its assumption that
the trial court had ¢n fact examined the “quality of defendant’s
evidence,” found it to be insufficient to support her motion for
counsel fees, and had made a “ruling on the merits” in the plain-
tiffs favor such that “the additional language in the order
indicating that the motion for appellate attorneys’ fees was dis-
missed without prejudice was without legal effect and must be re-
garded as mere surplusage.” 68 N.C. App. at 195, 314 S.E. 2d at
797.

Our examination of the record fails to support this view of
the trial court’s actions. More importantly, we find no support for
the appellate court’s interpretation of the scope of the trial
judge's authority under Rule 41(b) in either the language of the
rule itself, or in any of the relevant authorities addressing mo-
tions for involuntary dismissal made pursuant thereto.

L

With regard to whether the trial court necessarily deter-
mined the facts in the course of ruling on plaintiff’s Rule 41(b) mo-
tion, we find it significant that the defendant had requested the
award of reasonable attorneys’ fees for both representation dur-
ing the appellate process in Whedon I and for representation dur-
ing the contempt hearing in Whedon II, and that the amount of
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evidence presented differed with respect to the two separate
claims. With regard to both requests, defendant’s verified motion
contains the following allegations:

The defendant alleges that the fair and reasonable value of
said [appellate attorney] services is not less than $17,790.00,
which the plaintiff should be ordered to pay inasmuch as the
trial court did find as a fact that the defendant had no funds
with which to hire counsel during the course of the trial, and
she clearly has not had the funds to hire counsel during the
course of the appellate process. The defendant further re-
spectfully submits that the appeal involved several important
issues, requiring a great deal of research and preparation in
order to achieve the affirmative rulings by the appellate
courts.

* * *

The defendant further alleges that she continues to be
without funds with which to pay the expenses incurred as a
result of the preparation, filing and hearing of this motion,
and should be awarded additional attorney’s fees for her at-
torney through the course of hearing this Motion. (Emphasis
added.)

The “findings” of the trial court to which defendant referred
in her verified motion were those findings of fact made by Judge
Saunders at the initial alimony trial in February 1981. The rele-
vant findings concerning the parties’ finances and the defendant’s
entitlement to counsel fees are as follows:

5. The plaintiff, in his verified complaint, has alleged, and
the court does find as a fact, that the plaintiff actually aban-
doned the defendant on or about August 11, 1978, without
any fault or provocation on the defendant’s part, within the
meaning of that term as set forth in N.C.G.S. § 50-16.2(4).

6. The plaintiff in his verified complaint, alleges, and the
court does find as a fact, that the defendant is the dependent
spouse who is actually substantially dependent upon the
plaintiff for her maintenance and support, and the plaintiff is
the supporting spouse, capable of providing reasonable sup-
port for the defendant, within the meaning of those terms as
set forth in N.C.G.S. 50-16.1(3) and (4).
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7. The court specifically finds that the defendant has not
sufficient means whereon to subsist during the defense of
this action and to defray the necessary expenses thereof.

8. The plaintiff is 55 years old and in good health, and
has been actively engaged in the practice of law in Mecklen-
burg County for over twenty years. Further, the plaintiff, a
sole practitioner, is in good standing in this community and is
honestly engaged in his business and is seeking to operate it
at a profit.

* i *

17. The defendant is 55 years old, in good health, and is
the mother of four children, the youngest of whom is now at-
tending North Carolina State University. The defendant is a
graduate of the University of Georgia and the School of Edu-
cation at the University of North Carolina at Chapel Hill.

18. The defendant has not had a job in the business
world in over twenty years and has no readily available job
skills. In addition, she would be 58 years of age by the time
she could renew her teacher’s certificate, assuming the suc-
cessful completion of the necessary college courses.

19. The defendant has no income from any source what-
soever.

* * *

26. The plaintiff has the present ability to pay attorneys
fees to the defendant’s attorneys for representing her in this
action.

Based upon these findings, Judge Saunders concluded that:

The defendant has not sufficient means whereupon to subsist
during the defense of this action, and to defray the necessary
expenses thereof, and the Court therefore concludes that the
defendant is entitled to an award of attorneys’ fees pursuant
to N.C.G.S. § 50-16.4.

1. N.C.G.S. § 50-16.4, governing counsel fees in actions for alimony, provides:
At any time that a dependent spouse would be entitled to alimony pendente lite,
pursuant to G.S. 50-16.3, the court may, upon application of such spouse, enter an
order for reasonable counsel fees for the benefit of such spouse, to be paid and
secured by the supporting spouse in the same manner as alimony.
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The trial court’s award of counsel fees to the defendant’s at-
torneys was affirmed by the Court of Appeals in Whedon I.

At the November 1982 hearing before Judge Todd, in addi-
tion to presenting the record of Whedon I and her verified mo-
tion, defendant testified that she had to borrow the money she
used to defray her counsel fees during the appellate process in
Whedon I from her mother. Defendant also offered evidence by
her attorney as to the time he spent in representing defendant
during the appellate process, and her attorney was extensively
cross-examined by plaintiff's attorney as to the nature and value
of the services rendered.

Since the plaintiff's initial pleadings were filed in 1980, he
has filed no additional pleadings in this action, with the exception
of his two appeals to the Court of Appeals. During the course of
the hearing in question, plaintiff presented no evidence.

At the close of defendant’s evidence, the plaintiff moved to
dismiss defendant’s motion on the ground that defendant’'s evi-
dence was insufficient to support any of the relief she requested.
With regard to counsel fees in particular, plaintiff argued that
this was a “new application” for counsel fees, and as such, the
burden was on the defendant to show the reasonable value of the
services rendered, to show that she presently has insufficient
means and ability to defray those expenses and to demonstrate
that plaintiff can pay or afford those expenses. Plaintiff made the
identical argument regarding both the appellate counsel fees for
Whedon I and the motion hearing fees for Whedon II. After
discussion with counsel, the trial court made the following ruling:

THE COURT: As to the portions of the defendant’'s motion
for attorneys fees on the Appellate level and during this con-
tempt proceeding and all the times we made up and in-

N.C.G.S. § 50-16.3, governing grounds for alimony pendente lite provides: (a) A
dependent spouse who is a party to an action for absolute divorce, divorce from bed
and board, annulment, or alimony without divorce, shall be entitled to an order for
alimony pendente lite when: (1) It shall appear from all the evidence presented pur-
suant to G.S. 50-16.8(f), that such spouse is entitled to relief demanded by such
spouse in the action in which the application for alimony pendente lite is made, and
(2) It shall appear that the dependent spouse has not sufficient means whereon to
subsist during the prosecution or defense of the suit and to defray the necessary
expenses thereof. (b} The determination of the amount and the payment of alimony
pendente lite shall be in the same manner as alimony, except that the same shall be
limited to the pendency of the suit in which the application is made.
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cluding this time today, it is the judgment of this Court there
ts insufficient evidence at this time that has been presented
to make a ruling on the issue of attorneys fees at both the
Appellate level and at this contempt proceeding, and I am
therefore dismissing those motions. However, that will be
without prejudice to the defendant and the plaintiff would
like to object and except to that ruling. (Emphasis added.)

In the order entered on 25 January 1983, the trial court made
a number of findings of fact with regard to the number of hours
spent by defendant’s attorneys during the appeal in Whedon I
and in preparation for the hearing in Whedon II; the hourly rate
defendant’s attorney A. Marshall Basinger charged for such ap-
pellate work; and the value of the consulting services provided by
defendant’s attorney William E. Poe throughout the appellate
process. No findings of fact were made with respect to the value
of the services rendered by these attorneys with regard to the
preparations in Whedon II.

The trial court made only one finding of fact with regard to
the financial status of the defendant.

15. That there was no evidence presented with regard to the
present financial status of the defendant, particularly with
reference to whether the defendant had sufficient means
whereon to subsist during the prosecution or defense of this
suit and to defray the necessary expenses thereof. (Emphasis

added.)

Based upon these findings of fact, the court concluded as a
matter of law:

2) That the defendant’s motion for the award of a reasonable
counsel fee for the preparation, filing and hearing of this mo-
tion should be denied and dismissed.

3) That defendant’s motion for an award of counsel fees to A.
Marshall Basinger and William E. Poe for representing the
defendant during the appellate process should be denied and
dismissed without prejudice.

The Court of Appeals apparently assumed that Finding of
Fact No. 15 provided the basis for an involuntary dismissal with
prejudice on the ground of the insufficiency of the evidence as to
both the appellate counsel fees request and the motion hearing
counsel fees. We do not agree.
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An application for counsel fees may be heard orally without a
jury by a judge of the District Court at any time upon affidavit,
verified pleadings, or other proof. See N.C.G.S. § 50-16.8(f) and (g).
See 2 Lee, North Carolina Family Law § 145, p. 206 (1980). “In
order to receive an award of counsel fees in an alimony case, it
must be determined that the spouse is entitled to the relief
demanded; that the spouse is a dependent spouse; and that the
dependent spouse is without sufficient means whereon to subsist
during the prosecution of the suit, and defray the necessary ex-
penses thereof.” Clark v. Clark, 301 N.C. 123, 135-36, 271 S.E. 2d
58, 67 (1980). “[Aln award of attorney’s fees for services per-
formed on appeal should ordinarily be granted, provided the gen-
eral statutory requirements for such award are duly met,
especially where the appeal is taken by the supporting spouse.”
Fungaroli v. Fungaroli, 53 N.C. App. 270, 273, 280 S.E. 2d 787, 790
(1981). See also 24 Am. Jur. 2d, Divorce and Separation § 600
(1983). In making its determination of the proper amount of coun-
sel fees which are to be awarded a dependent spouse as litigant
or appellant the trial court is under an obligation to conduct a
broad inquiry considering as relevant factors the nature and
worth of the services rendered, the magnitude of the task im-
posed upon counsel, and reasonable consideration for the parties’
respective conditions and financial circumstances. See Clark v.
Clark, 301 N.C. 123, 271 S.E. 2d 58; Stanback v. Stanback, 287
N.C. 448, 215 S.E. 24 30 (1975).

With regard to appellate attorneys’ fees, the record in this
case consisted of the verified pleadings by the plaintiff and the
defendant, extensive findings of fact and conclusions of law by
the trial judge who presided over the initial alimony trial and the
evidence presented by defendant at the motion hearing, which
established the number of hours spent and rate charged by her
appellate counsel and the fact that defendant had to borrow
money from her mother to defray the expenses of that appeal. In
contrast, the record is nearly devoid of evidence regarding the
defendant’s then present financial condition during the pendency
of Whedon II.

Given the fact that the trial court’s only finding of fact
relative to the defendant’s financial status spoke in terms of her
“present” financial condition and the fact that the record con-
tained almost no evidence of that status during the proceedings in
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Whedon II, but did contain a significant amount of evidence as to
her financial status during the initial trial, together with some
evidence of her financial status during the pendency of the appeal
in Whedon I, we may infer that Finding of Fact No. 15 did not
relate to defendant’s ability or inability to produce evidence to
support her request for appellate counsel fees in Whedon 1.

Moreover, given the disparities of proof in the record regard-
ing the two requests for counsel fees and the disparate treatment
afforded the requests in the trial court’s order of dismissal, we
conclude that the court intended to rule “on the merits” only with
respect to counsel fees claimed for services rendered in Whedon
II. Therefore, we disagree with the Court of Appeals’ determina-
tion that the dismissal of the appellate counsel fees motion with
respect to Whedon I was necessarily “on the merits” despite the
trial court’s express ruling that the dismissal was “without preju-
dice.”

II.

[2) The question which remains, however, is whether the trial
court may grant the plaintiff's motion for an involuntary dismissal
at the close of defendant’s evidence on the ground that upon the
facts and the law the nonmoving party has shown no right to re-
lief and specify that the dismissal is without prejudice. The ques-
tion thus presented is one of first impression under Rule 41(b),
and the rule’s language itself offers no definitive answer. N.C.G.S.
§ 1A-1, Rule 41(b) states:

(b) Involuntary dismissal; effect thereof.—For failure of
the plaintiff to prosecute or to comply with these rules or
any order of court, a defendant may move for dismissal of an
action or of any claim therein against him. After the plaintiff,
in an action tried by the court without a jury, has completed
the presentation of his evidence, the defendant, without
waiving his right to offer evidence in the event the motion is
not granted, may move for a dismissal on the ground that
upon the facts and the law the plaintiff has shown no right to
relief. The court as trier of the facts may then determine
them and render judgment against the plaintiff or may de-
cline to render any judgment until the close of all the evi-
dence. If the court renders judgment on the merits against
the plaintiff the court shall make findings as provided in
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Rule 52(a). Unless the court in its order for dismissal other-
wise specifies, a dismissal under this section and any dismis-
sal not provided for in this rule, other than a dismissal for
lack of jurisdiction, for improper venue, or for failure to join
a necessary party, operates as an adjudication upon the
merits. If the court specifies that the dismissal of an action
commenced within the time prescribed therefor, or any claim
therein, is without prejudice, it may also specify in its order
that a new action based on the same claim may be com-
menced within one year or less after such dismissal. (Em-
phasis added.)

Ordinarily, an involuntary dismissal under Rule 41(b) op-
erates as an adjudication upon the merits and ends the lawsuit.
Barnes v. McGee, 21 N.C. App. 287, 204 S.E. 2d 203 (1974). The
rule itself sets forth specific exceptions to this proposition, none
of which are relevant to the case sub judice, and as to these
grounds, an order of involuntary dismissal is not rendered on the
merits and may not constitute a dismissal with prejudice. Carding
Developments v. Gunter & Cooke, 12 N.C. App. 448, 183 S.E. 2d
834 (1971). See generally, W. Shuford, N.C. Civil Practice and Pro-
cedure (2nd Ed.), § 41-8. However, the major exception to the gen-
eral proposition that an involuntary dismissal operates as a final
adjudication is found in the power lodged by Rule 41(b) in the
trial judge to specifically order that the dismissal is without prej-
udice and, therefore, not an adjudication on the merits. Id. at 329.

Here, in response to the plaintiff's motion, the trial court, in
the words of Rule 41(b), “otherwise specified” that the dismissal
was not to operate “as an adjudication upon the merits” by
stating that the dismissal was “without prejudice.” The Court of
Appeals, citing no supporting authority, held that this was in er-
ror because it is the trial court’s “duty” to determine the facts
and render a judgment on the merits whenever presented with a
motion for involuntary dismissal challenging the sufficiency of the
nonmoving party’s evidence at the close of that party’s presenta-
tion. Plaintiff maintains that this is so because any dismissal for
failure to present evidence on the ground that upon the facts and
the law the nonmoving party has shown no right to relief auto-
matically operates as an adjudication on the merits and is
therefore not a dismissal which Rule 41(b) authorizes the trial
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court to grant without prejudice. Plaintiff argues that this aspect
of common law practice was not altered by the enactment of the
Rules of Civil Procedure. We disagree.

First, with regard to the trial court’s “duty” upon motion for
involuntary dismissal at mid-trial, we find no clear indication in
the language of the Rule itself that the court must then deter-
mine the facts and render a judgment against the nonmoving par-
ty if the court decides to grant the motion without waiting for the
moving party to present his evidence. To the contrary, the ex-
press language of the Rule in this regard is permissive, rather
than mandatory, providing that upon such motion, the trial court
“as trier of facts may then determine them and render judgment
against the plaintiff.” Although the Rule does not expressly pro-
vide the option for the court to examine the quality of the non-
moving party’s evidence and then decline to make a ruling on the
merits although granting the motion for involuntary dismissal, we
find this authority to be encompassed within the Rule’s otherwise
unqualified grant of authority to the trial court to dismiss an ac-
tion on terms by specifying that its order of dismissal is “"without
prejudice.”

In pertinent part, the Official Comment to Rule 41(b) as
originally enacted and as to the 1969 amendment states:

In an action tried by the court without a jury, the rule pro-
vides for a motion similar to the familiar motion for com-
pulsory nonsuit under former § 1-183. It is contemplated that
where there is a jury trial, Rule 50 will come into play with
its motion for a directed verdict. . . . The practice under sec-
tion (b) will be much like that under former § 1-183. but
there are some changes. The court is empowered to deter-
mine that its adjudication shall be on the merits and to find
the facts in appropriate cases at the close of the plaintiff's
evidence.

* * *

Section 41(b) has been rewritten, in conformity with the
present federal rule, . . .

A second objective in the rewriting of section 41/b/ was
to make clear that the court’'s power to dismiss on terms,
that s, to condition the dismissal (“*Unless the court in its
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order for dismissal otherwise specifies, . . .") extends to all
dismissals other than wvoluntary dismissals under section
41{a). Thus, if there were a motion to dismiss under Rule
37(bX2)iii) for failure to comply with a discovery order, the
court, under the amended version of Rule 41(b), could in
granting the motion specify that the dismissal was without
prejudice. (Emphasis added.)

The primary change in practice engendered by Rule 41(b) has
been described as follows:

One of the more far-reaching changes in North Carolina civil
trial practice effected by the rules is found in the method for
testing the sufficiency of evidence. Rule 41(b) deals with an
involuntary dismissal in an action tried by the court without
a jury, while Rule 50 covers the motion for a directed verdict
in a jury trial. Perhaps the most significant change lies in the
fact that a dismissal for insufficiency operates as an adjudica-
tion on the merits unless the court specifies otherwise.
Under previous law, a compulsory nonsuit allowed the plain-
tiff to have an automatic second chance on his claim. Too
often this right resulted in the unnecessary crowding of court
dockets and harassing of defendants with claims that did not
deserve a second chance. Rule 41/b) allows the court to
dispose of such a claim in final fashion, while at the same
time protecting those parties who can demonstrate that they
should be afforded another opportunity to produce sufficient
evidence.

W. Shuford, N.C. Civil Practice and Procedure, § 41.3.

The same writer offers these further observations on the ef-
fect of an involuntary dismissal under Rule 41(b):

The major exception to the general proposition that an in-
voluntary dismissal operates as a final adjudication is found
in the power lodged by Rule 41(b) in the trial judge to specifi-
cally order that the dismissal is without prejudice and,
therefore, not an adjudication on the merits. Unless the order
dismissing the action states specifically to the contrary, the
dismissal under Rule 41(b) does constitute an adjudication on
the merits. It is, therefore, the burden of the party whose
claim is being dismissed to convince the court that he de-
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serves a second chance, and he should formally move the
court that the dismissal be without prejudice. . .

Id. at § 41-8. See also Phillips, 1970 Supplement to 1 Mclntosh,
North Carolina Practice and Procedure, § 1375 (the trial judge is
empowered to dismiss without prejudice and on any conditions re-
quired to protect both parties where, for example, the plaintiff's
proof may be insufficient for excusable reasons which might be
removed on a re-trial).

The authority to determine in which cases it is appropriate
to allow the nonmovant to commence a new action has been vest-
ed by N.C.G.S. § 1A-1, Rule 41(b) in the trial judge and is no
longer strictly controlled by statute as it was under former rules
of practice. Gower v. Aetna Insurance Company, 13 N.C. App.
368, 185 S.E. 2d 722, aff'd, 281 N.C. 577, 189 S.E. 24 165 (1972).

This Court, in interpreting the portion of Rule 41 governing
voluntary dismissals by order of the trial judge, upheld the trial
judge’s discretionary authority in dismissing a Rule 41(a)(2) mo-
tion without prejudice in King v. Lee, 279 N.C. 100, 181 S.E. 2d
400 (1971). There we stated: “The obvious purpose of Rule 41(a)2)
is to permit a Superior Court judge in the exercise of his discre-
tion to dismiss an action without prejudice if in his opinion an
adverse judgment with prejudice would defeat justice.” Id. at 107,
181 S.E. 2d at 404. We find the same discretionary authority to be
contained in subsection (b) of Rule 41. The trial court’s authority
to order an involuntary dismissal without prejudice is therefore
exercised in the broad discretion of the trial court and the ruling
will not be disturbed on appeal in the absence of a showing of
abuse of discretion. Lewis v. Pigott, 16 N.C. App. 395, 192 S.E. 2d
128 (1972). See also Safeway Stores v. Fannan, 308 F. 2d 94 (9th
Cir. 1962). See generally, W. Shuford, supra at § 41-8; 5 J. Moore,
Moore’s Federal Practice, § 41.14 (1984). Accordingly, the only re-
maining issue raised by the plaintiff's assignment of error in this
case was whether or not the trial court abused its discretion in
dismissing the defendant’s motion for counsel fees without preju-
dice.

III.

We find no abuse of discretion on the part of the trial judge
in dismissing the defendant’s motion for appellate counsel fees
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without prejudice to her right to commence a new action under
N.C.G.S. § 50-16.4. The record before Judge Todd when faced
with plaintiff's Rule 41(b) motion consisted not only of the
evidence presented during the hearing in Whedon II, but also con-
sisted of the order entered by Judge Saunders which awarded
counsel fees to the defendant’s attorneys for their work at the
trial proceedings in Whedon I. This initial order, upheld during
the appeal of Whedon I, contained extensive findings of fact
detailing the defendant’s dependent financial condition, her in-
ability to defray the expenses of the trial proceedings and in-
dicating the unlikelihood of a significant change in her earning
capacity in the future, given her age and educational background.
The evidentiary predicate of this order, together with the tes-
timony of the defendant during the December 1982 hearing,
supports the inference that Judge Todd determined that the de-
fendant indeed had a meritorious claim for appellate counsel fees
under N.C.G.S. § 50-16.4, but had simply and excusably failed to
bring forth the necessary evidence at the motion hearing, rather
than upon the determination that defendant’s request was sub-
stantively and incurably defective. This is precisely the situation
that Rule 41(b) was intended to cover.

In construing the operative effect of the federal equivalent of
N.C.G.S. § 1A-1, Rule 41(b), Moore’s Federal Practice states:

The general structure of the provision of Rule 41(b)
governing the operative effect of an order for dismissal gives
the district court, which is familiar with the case, needed
discretion in framing its order of dismissal, while avoiding, in
most, although not all, cases, any need for speculation as to
the intent of the court and the effect of its dismissal order,
where the order fails to indicate whether or not it is with
prejudice.

This discretion in framing the dismissal order is needed,
subject to direct appellate review for abuse, where the dis-
missal is without consideration of the merits.

Discretion ts also needed in cases where there is a con-
sideration of the merits, but the plaintiff fails to prove his
clatm. The court can dismiss without prejudice when it be-
lieves that the plaintiff has a meritorious claim, but his proof
varies from his pleadings to such an extent that the defend-
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ant would be actually prejudiced by an amendment and a
continuance of the case, or plaintiff's proof is lacking in some
detail, and the court is unwilling to grant a continuance but
does feel that he should have an opportunity of commencing
another action. Since a dismissal with prejudice is a harsh
sanction, such a dismissal is warranted only in extreme cir-
cumstances, and only after the trial court has considered a
wide range of lesser sanctions. (Emphasis added.)

5 Moore, Moore’s Federal Practice, § 41.14.

In summary, we hold that the trial court’s dismissal without
prejudice of the defendant’s appellate counsel fees motion was not
an adjudication upon the merits of that claim and that the trial
court acted within its discretion under Rule 41(b) in deciding that
the defendant should have the opportunity to file another motion
for counsel fees under N.C.G.S. § 50-16.4. Accordingly, the deci-
sion of the Court of Appeals is reversed insofar as it modified the
judgment of the trial court as to the appellate counsel fees.

Reversed.

Justice VAUGHN did not participate in the consideration or
decision of this case.

STATE OF NORTH CAROLINA, ex reL. UTILITIES COMMISSION anp NORTH
CAROLINA NATURAL GAS CORPORATION v. NORTH CAROLINA TEX-
TILE MANUFACTURERS ASSOCIATION, INC. ano THE CITIES OF
WILSON, ROCKY MOUNT, MONROE anp GREENVILLE, NORTH
CAROLINA

No. 269A84
(Filed 2 April 1985)

1. Gas § 1— natural gas ratemaking — elimination of Curtailment Tracking Rate —
findings and conclusions inadequate
The Utilities Commission’s findings and conclusions were inadequate as a
matter of law to support its conclusion that a rate increase of $1,117,531 was
just and reasonable where the Commission allowed an increase of $1,117,5631
plus the elimination of the Curtailment Tracking Rate, which would result in
another increase of approximately $3,300,000 for a total increase of $4,417,531.
The Curtailment Tracking Rate was established as part of the basic rate struc-
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ture, and the reasonableness of the increase in consumer cost due to the
elimination of the CTR is a material issue of fact that must be dealt with by
the Commission in its findings and conclusions. G.S. 62-79(a) (1982).

2. Gas § 1.1— natural gas ratemaking — discrimination between classes of custom-
ers —not addressed —error
In a natural gas ratemaking case, the Utilities Commission erred by not
addressing the question of unreasonable discrimination among and within the
classes of service where the evidence before the Commission made it clear
that there was substantial discrimination between the various classes of
customers. G.S. 62-94(b); G.S. 62-140(a).

3. Gas § 1— natural gas ratemaking —wholesale service—subsidized rates—no
evidence to support findings
In a natural gas ratemaking case where the cities to whom wholesale
service was provided proposed a plan whereby residential, small industrial,
and some commercial customers would share the benefit of subsidized rates
with wholesale customers, the Commission erred by finding that the plan was
administratively unfeasible. No evidence that the plan would be difficult to ad-
minister was put before the Commission. G.S. 62-94(b) (1982).

4. Gas § 1— natural gas ratemaking — Transportation Rate
In a natural gas ratemaking case, the Transportation Rate was to be in-
cluded on remand in the determination of whether presently charged rates
were discriminatory; however, the appellant did not indicate that it argued
before the Commission that the Transportation Rate is unjust as a matter of
law or that the Commission failed to make adequate findings on this question
and the Commission need not consider it on remand.

5. Utilities Commission § 3— challenges to rates— anti-trust not available
Challenges to rates are limited by the legal theories provided by the
Public Utilities Act; the rates of public utilities under the jurisdiction of the
Utilities Commission are not subject to attack on the basis that they violate
the anti-trust laws.

6. Gas § 1— natural gas regulation —Industrial Sales Tracker —new customers ex-
cluded — error
The Utilities Commission erred by excluding new customers from the
calculation of the Industrial Sales Tracker, which enables the North Carolina
Natural Gas Corporation to negotiate lower prices when necessary for those
customers capable of switching to fuel oil while recovering lost profit margins
through surcharges to other customers, with any surplus at year end to be
refunded. The Commission did not adequately summarize the arguments;
moreover, excluding new industrial and large commercial customers from the
operation of the IST is unjust and unreasonably discriminatory as a matter of
law because the North Carolina Natural Gas Corporation has the chance to
earn large profits from new customers while protecting itself from losses at
the expense of a select portion of its ratepayers. G.S. 62-140(a).
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7. Utilities Commission § 32— natural gas pipeline used for storage —used and
useful
The Utilities Commission’s inclusion in the rate base of a natural gas
pipeline that had been built to serve a large industrial customer that had
ceased operations was supported by evidence that the line was used and useful
by virtue of its use as a storage facility.

APPEAL by the Cities of Wilson, Rocky Mount, Monroe and
Greenville, North Carolina and the North Carolina Textile Manu-
facturers Association, Inc. pursuant to N.C.G.S. § 7TA-29(b) from
the final order of the North Carolina Utilities Commission entered
6 January 1984 in Docket Nos. G-21, Sub 235 and Sub 237. Heard
in the Supreme Court 4 February 1985.

On 27 April 1983 North Carolina Natural Gas Corporation
(NCNG) filed an application with the North Carolina Utilities
Commission (Commission) pursuant to N.C.G.S. § 62-133 for au-
thority to adjust its rates and charges for natural gas. Except for
small amounts of gas received from an exploration and develop-
ment subsidiary, NCNG's natural gas distribution system receives
all of its gas requirements from Transcontinental Gas Pipeline
Corporation (Transco). NCNG is engaged in furnishing retail
natural gas service in eastern North Carolina to residential, com-
mercial and industrial customers. The company also provides
wholesale service to the Cities of Wilson, Rocky Mount and Mon-
roe, North Carolina and the Greenville Utilities Commission of
Greenville, North Carolina (Cities). The Cities are authorized
under N.C.G.S. §§ 160A-311(4) and 160A-312 to own and operate
their own natural gas distribution systems. Rates set by the
Cities for retail customers are not subject to regulation by the
Commission.

NCNG uses a number of rate schedules in its business. Those
pertinent to this case are: Rate Schedule No. 1—Residential; Rate
Schedule No. 2— Commercial and Small Industrial; Rate Schedule
No. 3A —Industrial Process Uses; Rate Schedule No. 3B—Indus-
trial Process Uses; Rate Schedule No. 4 —Other Commercial and
Industrial; Rate Schedule No. 5—Boiler Fuel; Rate Schedule No.
6 —Large Boiler Fuel; Rate Schedule No. T-1—Transportation; the
RE-1 Rate Schedule for service to municipal wholesale gas cus-
tomers; and Rate Schedule No. S-1 for industrial and wholesale
customers capable of switching from gas to oil.
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In the proceedings below, NCNG requested the Commission
to increase its rates by $8,577,027. This increase was to apply to
Rate Schedule Nos. 1 and 2 and to some Industrial Process Users.
At the same time NCNG sought to eliminate from its rate sched-
ules the formula rate known as the Curtailment Tracking Rate
(CTR). This formula operated to adjust NCNG's rates depending
on the sales volume of gas available to the company. When sales
declined due to a curtailment of supplies, the CTR caused rates to
rise so that the company could earn the revenues necessary to
meet its anticipated level of fixed cost and profit margin. If sales
exceeded the volume expected when the base rates were set, the
CTR would reduce the rates to reflect the higher level of fixed
cost recovery. In the past the CTR had sometimes operated to
raise rates and at other times had caused them to decline. At the
time NCNG filed its request for increased rates, operation of the
CTR had resulted in a price reduction of .01049 per therm
(100,000 BTU's) for all rate schedules. As a result of the elimina-
tion of the CTR, NCNG’s customers will have to pay an approx-
imately $3,300,000 more for gas per year. This figure would vary
upward or downward each year depending on NCNG's sales vol-
ume.

In its final order the Commission approved a rate increase of
$1,117,531. It also implemented an Industrial Sales Tracker provi-
sion (IST) similar to that proposed by NCNG. Because of fluc-
tuations in the price of oil, some of NCNG's customers in Rate
Schedule Nos. 4, 5, 6 and RE-1, who are capable of doing so,
switch to oil when its price drops below the rate set for a com-
parable amount of natural gas. As a result, the Commission has
allowed NCNG to negotiate lower rates with those customers in
order to retain their business. The IST enables NCNG to recover
from its other customers, through surcharges, the profit margin
lost on negotiated sales of gas. A “true-up” will be conducted at
the end of each year. If the IST results in charges in excess of
what NCNG needs to maintain its margin, the surplus will be re-
funded. If the company receives insufficient revenues to meet its
allowed profit margin, it will recover the deficit through a
uniform charge per therm to the customers in Rate Schedule Nos.
1, 2, 3 and the customers in Rate Schedule No. RE-1 who cannot
switch to alternate fuels. Any profit earned by NCNG from new
customers added after 30 June 1983 will not be considered in
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determining whether NCNG has received sufficient revenue to
meet its allowed profit margin.

NCNG maintains a gas service pipeline that was built to
service a large industrial customer that has ceased operations.
The pipeline is largely idle now and is used to store gas. NCNG’s
investment in the line has not yet been fully recovered. In its
final order, the Commission included a portion of NCNG’s remain-
ing investment in the line in the investment base used to deter-
mine NCNG’s rates.

Intervenors appealed from the Commission’s order.

McCoy, Weaver, Wiggins, Cleveland & Raper, by Donald W.
McCoy and Alfred E. Cleveland for applicant-appellee North Car-
olina Natural Gas Corporation.

Jerry B. Fruitt for intervenor-appellant North Carolina Tex-
tile Manufacturers Association, Inc.

Spiegel & McDiarmid, by David R. Straus and Gary J. New-
ell and Spruill Lane Carlton McCotter & Jolly, by J. Phil Carlton
and Ernte K. Murray for intervenor-appellants Cities of Wilson,
Rocky Mount, Monroe and Greenville, North Carolina.

BRANCH, Chief Justice.

Intervenors in the case at bar have excepted to a number of
the findings and conclusions of the Commission. Insofar as their
assignments of error are inconsistent, they will be treated sepa-
rately.

L

[1] North Carolina Textile Manufacturers Association, Inec.
(TMA) argues that the Commission’s findings of fact that NCNG
had requested an increase in revenues of $8,577,027 and that the
company should be allowed an increase of $1,117,531 are inade-
quate as a matter of law because they are not supported by com-
petent and material evidence. We agree.

All final orders and decisions of the Commission shall be
sufficient in detail to enable the court on appeal to determine
the controverted questions presented in the proceedings and
shall include:
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(1) Findings and conclusions and the reasons or
bases therefor upon all the material issues of fact, law,
or discretion presented in the record, and

(2) The appropriate rule, order, sanction, relief or
statement of denial thereof.

N.C. Gen. Stat. § 62-79(a) (1982). Findings of the Commission that
are based on competent, material and substantial evidence are
conclusive on appeal. State ex rel. Utilities Comm. v. Conserva-
tion Council, 312 N.C. 59, 64, 320 S.E. 2d 679, 683 (1984). On ap-
peal, the scope of review is limited by N.C.G.S. § 62-94. State ex
rel. Utilities Commission v. Public Staff, 309 N.C. 195, 207, 306
S.E. 2d 435, 442 (1983). In pertinent part the statute provides that
the reviewing court may remand, reverse, or modify the decision
of the Commission

if the substantial rights of the appellants have been preju-
diced because the Commission’s findings, inferences, conclu-
sions or decisions are:

(4) Affected by . . . errors of law, or

{6) Unsupported by competent, material and substantial
evidence in view of the entire record as submitted. . . .

N.C. Gen. Stat. § 62-94(b) (1982).

The uncontradicted evidence before the Commission was that
elimination of the CTR would result in an increase of approx-
imately $3,300,000 per year in the bills paid by consumers. This is
in addition to the $8,577,027 requested by NCNG. In its Finding
of Fact No. 15 the Commission concluded that it was just and rea-
sonable to allow NCNG an annual revenue increase of $1,117,531.
In Finding of Fact No. 17 the Commission concluded that the CTR
was outmoded and should be terminated. This finding of fact is
supported by competent and material evidence and is binding on
appeal. However, the effect of Finding of Fact No. 15 and Finding
of Fact No. 17 was an annual revenue increase, at least for the
year of 1983, of approximately $4,417,531. That being the case,
the Commission was clearly acting under a misapprehension of
the facts when it found an annual revenue increase of $1,117,531
to be just and reasonable.
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NCNG attempts to meet this objection to the Commission’s
findings in two ways.

First, NCNG argues that this Court has previously deter-
mined that the CTR is not a general fixed rate or an adjustment
to a general fixed rate. Utilities Comm. v. Industries, Inc., 299
N.C. 504, 507-09, 263 S.E. 2d 559, 562-63 (1980). The implication be-
ing that since the CTR is not a general fixed rate any increase in
consumer cost due to its elimination is not a rate increase. While
this reasoning is attractive, it ignores the fact that the CTR was
established as part of NCNG’s basic rate structure. Utilities
Comm. v. Industries, Inc., 299 N.C. at 508, 263 S.E. 2d at 562. The
reasonableness of the increase in consumer costs due to elimina-
tion of the CTR is a material issue of fact that must be dealt with
by the Commission in its findings and conclusions. N.C. Gen. Stat.
§ 62-79(a) (1982). The Commission must find such increases to be
necessary pursuant to N.C.G.S. § 62-133 before it may find
NCNG’s rates to be just and reasonable. See Utilities Comm. v.
Morgan, 277 N.C. 255, 266, 177 S.E. 2d 405, 412 (1970).

NCNG next argues that the Commission was aware that elim-
ination of the CTR would increase the company’s revenues and
impliedly found the increase to be just and reasonable. In its ap-
plication for a rate increase, NCNG proposed the elimination of
the CTR as well as requesting increased revenues. Public Staff
witness Garrison and NCNG witnesses Teele and Wells all in-
dicated in their testimony that elimination of the CTR would
increase NCNG’s revenues. In its evidence and conclusions for
Finding of Fact No. 17, the Commission stated that since 1979, ap-
plication of the CTR had resulted in NCNG making substantial
refunds to its customers. NCNG also produced evidence of severe
declines in earnings in recent years.

While this evidence makes it clear that the Commission was
aware that eliminating the CTR would increase costs to con-
sumers, there is no evidence that the Commission found the ap-
proximately $3,300,000 increase in costs to NCNG’s customers to
be just and reasonable. For that reason, the Commission’s find-
ings and conclusions are inadequate as a matter of law to support
its conclusion that a rate increase of $1,117,531 is just and
reasonable. On remand the Commission will make findings on
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whether the increased rates brought about by the termination of
the CTR are just and reasonable.

IL

[2] Both TMA and Cities contend that the rates and rate levels
approved by the Commission are unjust and unreasonably dis-
criminatory. They contend that the Commission’s decision is er-
roneous as a matter of law and is not supported by the evidence.
Cities also argue that the rates set by the Commission are anti-
competitive.

“No public utility shall establish or maintain any unreason-
able difference as to rates or services either as between localities
or as between classes of service.” N.C. Gen. Stat. § 62-140 (1982)
(emphasis added). A substantial difference in service or conditions
must exist to justify a difference in rates. Utilities Comm. v. Ed-
misten, 291 N.C. 424, 428, 230 S.E. 2d 647, 650 (1976). “There must
be no unreasonable discrimination between those receiving the
same kind and degree of service.” Utilities Comm. v. Mead Corp.,
238 N.C. 451, 462, 78 S.E. 2d 290, 298 (1953) (emphasis added).
While decisions of the Commission involving the exercise of its
discretion in fixing rates are accorded great deference, see Utili-
ties Comm. v. Edmisten, 291 N.C. at 428, 230 S.E. 2d at 650; Utili-
ties Comm. v. Coack Co. and Utilities Comm. v. Greyhound Corp.,
260 N.C. 43, 54, 132 S.E. 2d 249, 254 (1963), the Commission has no
power to authorize rates that result in unreasonabie and unjust
discrimination. Utilities Comm. v. Edmisten, 291 N.C. at 428, 230
S.E. 2d at 650; Salisbury and Spencer Ry. v. Southern Power Co.,
180 N.C. 422, 425, 105 S.E. 28, 29-30 (1920). In determining
whether rate differences constitute unreasonable discrimination, a
number of factors should be considered: “(1) quantity of use, (2)
time of use, (3) manner of service, and (4) costs of rendering the
two services.” Utilities Comm. v. Oil Co., 302 N.C. 14, 23, 273 S.E.
2d 232, 238 (1980). Other factors to be considered include “‘com-
petitive conditions, consumption characteristics of the several
classes and the value of service to each class, which is indicated
to some extent by the cost of alternate fuels available.” Utilities
Comm. v. City of Durham, 282 N.C. 308, 314-15, 193 S.E. 2d 95,
100 (1972).

The evidence before the Commission makes it clear that
there is substantial diserimination between the various classes of
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customers. Residential customers in Rate Schedule No. 1 and com-
mercial and small industrial customers in Rate Schedule No. 2 pay
rates which yield a return considerably below the costs incurred
by NCNG in serving them. The customers in the remaining rate
schedules pay rates which yield returns in excess of their cost of
service. The customers in Rate Schedule Nos. 3B, 4, 5 and 6 in
particular pay rates which are far in excess of NCNG’s cost of
serving them. The effect of this rate structure is that the rates of
residential, certain commercial and small industrial customers are
subsidized by the remaining industrial, wholesale and commercial
customers.

Cities and TMA both assign as error the Commission’s failure
to address their argument that the rates set by the Commission
discriminate unreasonably between classes of customers in viola-
tion of N.C.G.S. § 62-140(a). Cities take this argument further and
contend that end users of natural gas served by NCNG’s whole-
sale customers are in the same class as end users served directly
by NCNG and are being forced to pay unjust and discriminatory
rates. Since the same standard of reasonableness is used to judge
the validity of discrimination within and between classes of serv-
ice, both arguments will be dealt with in the same way.

In light of the substantial difference between cost of service
and rate of return for the various classes of customers, the ques-
tion of unreasonable discrimination among and within the classes
of service is a material issue of fact and of law. The Commission’s
failure to address this issue in its findings of fact is error preju-
dicing the substantial rights of defendants. Therefore, the case
must be remanded to the Commission so that it may consider this
issue and make appropriate findings. N.C. Gen. Stat. §§ 62-79(a)
and 62-94(b); Utilities Commission v. Public Staff, 309 N.C. at
207-08, 306 S.E. 2d at 442.

[3] In lieu of rates based primarily on the cost of service to each
class of customers, Cities proposed a plan whereby residential,
small industrial and some commercial customers (Rate Schedule
Nos. 1 and 2) would share the benefit of subsidized rates with the
wholesale customers (Cities, Rate Schedule RE-1). Under this
plan, the wholesale rate charged to Cities would be adjusted to
reflect the cross-subsidization that exists among NCNG’'s retail
customers. The rate charged to Cities would be based on the end
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use made of the gas by the various classes of Cities’ customers,
just as the rates NCNG charges its retail customers are based on
the use those customers make of the gas.

In rejecting this proposal the Commission concluded that
while the plan had some merit it must be rejected because of the
administrative difficulties it might create. At the hearing before
the Commission no party argued that the plan proposed by Cities
would be difficult to administer, and no evidence to this effect
was put before the Commission. The Commission’s belief that
there would be serious problems for NCNG and Cities with re-
spect to billings and revenues is not supported by evidence in the
record. Under Cities’ proposal the data showing the sales volume
to Cities’ various classes of customers during the test period
would be used to determine the proper amount of cross-
subsidization to be incorporated into the RE-1 Rate. Such data
was produced at the hearing. Contrary to the Commission’s fears,
rates would be based not on varying monthly reports of end use
sales volumes but on the test period data. Since Cities presently
supply NCNG with monthly reports of sales volumes by customer
class, there is sufficient evidence from which NCNG could estab-
lish rates in accordance with Cities’ proposal. There is no evi-
dence that the data furnished by Cities is unreliable, and NCNG
uses it in reporting total sales by customer classes.

The Commission’s finding that Cities’ proposal is ad-
ministratively unfeasible is not supported by competent and
material evidence and is erroneous. N.C. Gen. Stat. § 62-94(b)
(1982). On remand the Commission will decide whether the pres-
ent rates result in unjust and unreasonable discrimination among
ratepayers. If the Commission finds such discrimination to exist,
it will examine the remedies proposed by TMA and Cities and
decide if one of those or some other remedy is appropriate.

[4] In a related matter TMA argues that the Transportation
Rate (T-1) approved by the Commission is unjust and unreason-
able. This is the rate NCNG charges customers to transport gas
that they have bought from other suppliers. As approved by the
Commission, the T-1 rate allows the company to earn the same
profit margin on customer-owned gas transported by NCNG that
the company would earn had it provided the complete service to
the customer. TMA argues that this takes away customers’ incen-
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tive to buy directly from the producers. Public Staff witness Gar-
rison stated that to the extent the returns are excessive in Rate
Schedule Nos. 4, 5 and 6, they are also excessive in the T-1 rate.

Since we have already ordered the Commission to decide
whether the rates presently charged are discriminatory, it is
proper that the T-1 rate be included in that determination.

We do not hold that it is unjust and unreasonable as a matter
of law for a utility to earn the same profit margin on transported
gas that it earns on its own retail sales of gas. TMA has not in-
dicated that it argued this issue before the Commission or that
the Commission failed to make adequate findings of this question.
For that reason the Commission need not consider it on remand.

Cities urge that this Court find as a matter of law that: (1)
end users of gas served by NCNG’s wholesale customers are in
the same classes as end users served directly by NCNG; (2) that
the disparity in rates charged to end users who buy directly from
NCNG and those who buy from NCNG’s wholesale customers con-
stitutes unreasonable and unjust discrimination; and (3) that on
remand the Commission be ordered to adopt rates for NCNG's
wholesale customers that reflect the cross-subsidies among
groups of end users served by wholesale customers. We do not
think it proper at this stage of the case that we rule on these
matters.

All of these questions contain issues of fact as well as issues
of law. Until the Commission has considered these questions and
made findings of fact which we can review, it is inappropriate for
us to make a final ruling.

[6] We note that Cities contend that they and NCNG are com-
petitors in the retail sale of natural gas. Cities then argue that
NCNG’s rate structure is anticompetitive because wholesale cus-
tomers like Cities cannot buy gas from NCNG at the price set in
Rate Schedule RE-1 and sell gas to their own customers at prices
competitive with NCNG’s retail rates. We wish to make it clear
that the rates of public utilities under the jurisdiction of the
Utilities Commission are not subject to attack on the basis that
they violate the antitrust laws. See Parker v. Brown, 317 U.S.
341, 351-52 (1943); Washington Gas Light Co. v. Virginia Electric
and Power Co., 438 F. 2d 248, 251-52 (4th Cir. 1971). Challenges to
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rates are limited by the legal theories provided by the Public
Utilities Act.

III.

[6) Cities and TMA assign as error the adoption by the Commis-
sion of the IST on the basis that it results in unjust and unreason-
able discrimination among the customers served by NCNG in
violation of N.C.G.S. § 62-140(a). After a careful review of the
record, we hold that the Commission erred in implementing the
IST in its present form.

For a proper understanding of these issues a brief explana-
tion of how the IST operates is in order. The IST applies to cus-
tomers presently being served under Rate Schedule Nos. 4, 5, 6
and RE-1 that are capable of using heavy fuel oil as an alternate
fuel. The Commission estimated the level of fixed cost recovery
NCNG would obtain from these customers by subtracting pro-
jected variable costs from the revenues NCNG could expect to
receive from IST customers. This calculation was based on antici-
pated sales and oil prices. The resulting figure is NCNG'’s allowed
profit margin. If oil prices drop so that heavy fuel oil becomes
cheaper to use than natural gas forcing NCNG to negotiate lower
rates with its IST customers, the IST allows NCNG to add a sur-
charge to the rates of customers not covered by the IST to main-
tain its profit margin. If oil prices should increase allowing NCNG
to make profits in excess of its allowed profit margin, the excess
is passed on to the non-IST customers by a credit. At the end of
each year there is a “true-up.”

The features of the IST that are objectionable to Cities and
TMA are as follows. Cities object to the fact that profits from
sales to mew industrial and large commercial customers not
covered by the IST will not be included in the computations used
to determine whether NCNG is recovering its allowed profit mar-
gin. As a compromise measure, Cities are willing to accept the
IST if half of any profits above the allowed margin earned by
NCNG on sales to industrial and large commercial customers
added after 30 June 1983 are shared with NCNG’s customers by
adding them into the IST computations. TMA shares the view
that profits earned from new industrial and large commercial
customers should be included in the computations and contends
that profits from (1) increased sales to present industrial
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customers not covered by the IST; and (2) increased sales to
residential and commercial customers should be included in the
computations. TMA points out that the IST causes discrimination
within classes of customers because customers included in the
IST are not subject to surcharges and receive no refunds. TMA
objects to the idea of treating customers differently on the basis
of their ability to switch from gas to fuel oil and argues that the
IST concept results in rates that are impermissibly discrimi-
natory.

Both Cities and TMA contend that under the present version
of the IST it will be possible for NCNG to show a decrease in
profits from its IST customers entitling it to a surcharge at the
same time that it is earning large profits in other markets that, if
included in the computations, would obviate the need for any sur-
charge.

In its Finding of Fact No. 18 the Commission stated that
“[nlew customers added after June 30, 1983, are specifically ex-
cluded from the IST.” In the Evidence and Conclusions for Find-
ing of Fact No. 19 the Commission noted that both the Public
Staff and NCNG proposed the exclusion of customers added after
30 June 1983 in order to give NCNG incentive to expand its sales
base by adding new industrial customers. The purpose is to allow
NCNG to earn some return on the new plant investments it will
need to make to attach new customers to its system. The Commis-
sion noted that Cities had proposed that the IST include new
customers added after 30 June 1983 but concluded that it was fair
and reasonable to exclude those new customers from the IST.
This appears to be the Commission’s sole answer to the objections
raised by Cities and TMA. As such it is clearly inadequate.

At a minimum the Commission must summarize the argu-
ments made by parties to the case so that a reviewing court will
be able to “ascertain the controverted questions presented in the
proceedings.” Utilities Commission v. Conservation Council, 312
N.C. at 62, 320 S.E. 2d at 682. Here, the Commission completely
ignored the discrimination arguments put forward by TMA. This
along with the Commission’s mere passing reference to Cities’ ob-
jections to excluding new customers from the IST is sufficient to
justify the Court in remanding this issue for additional findings.
Further, we hold that excluding new industrial and large commer-
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cial customers from the operation of the IST is unjust and unrea-
sonable as a matter of law.

Apparently, the Commission’s only reason for excluding
these new customers from the IST and allowing NCNG to keep all
the profits generated by them is that this will encourage NCNG
to seek new customers by holding out the prospect of increased
profits to help defray the costs of bringing the new customers
into the system. While this is a legitimate concern, it does not
justify the disparate treatment accorded to NCNG’s customers by
the IST as it is presently formulated. See generally Utilities
Comm. v. Edmisten, 291 N.C. at 428, 230 S.E. 2d at 650; Utilities
Comm. v. Oil Co., 302 N.C. at 23, 273 S.E. 2d at 238; Util
ities Comm. v. City of Durham, 282 N.C. at 314-15, 193 S.E. 2d at
100; N.C. Gen. Stat. § 62-140(a) (1982).

Under the rate structure approved by the Commission, most
business risks associated with the sale of gas to large industrial
and commercial customers are shifted to NCNG’s ratepayers
while NCNG retains significant benefits for itself. If falling oil
prices force NCNG to negotiate lower rates with its IST custom-
ers which cut into its allowed profit margin, it may recover that
loss through a surcharge to its other customers. At the same time
NCNG will retain any profits it makes from new customers as “in-
centive.” Should falling oil prices or some other contingency pre-
vent NCNG from recovering its fixed costs and allowed profit
margin associated with its new customers, it would be free to file
for a rate increase to recover those costs. The fact that ratepay-
ers will receive the benefit from sales to these new customers the
next time NCNG files for a change in its base rates is irrelevant
since NCNG will have little incentive to file for an increase if it
makes large profits from these customers. Under this system,
NCNG has the chance to earn large profits from new customers
while protecting itself from losses at the expense of a select por-
tion of its ratepayers. Such discrimination is unreasonable.

Since the loss of C. F. Industries (CFI) as a customer, NCNG
has been under pressure to find new customers to use the gas
allotted to CFI. NCNG wants the allotment to meet peak demand
requirements of its high priority customers and needs new in-
dustrial or commercial customers so that the company may con-
tinue to purchase the gas pursuant to its contract with Transco
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and avoid penalty payments.! This in itself is a strong incentive
for NCNG to find new industrial and large commercial customers.

NCNG is allowed to request contributions from prospective
customers to aid in construction of new facilities to serve those
customers and often does so. The company may file for a rate in-
crease if it feels that such investments must be included in the
rate base in order for it to obtain adequate earnings. Further,
some of NCNG’'s new customers would receive their gas from the
lateral transmission line built to serve CFI. This line is included
in the company’s rate base, yet the IST would deny the ratepay-
ers any benefit from the profits earned on this line. Because
NCNG has open to it two methods of recovering the exact costs it
expends on connecting new customers to its system, it is im-
proper to allow it such an imprecise method as retaining all prof-
its from new customers.

On remand, any form of the IST considered will include new
customers added to NCNG’s system after 30 June 1983. The Com-
mission will then consider TMA’s contention that the IST is un-
reasonably discriminatory and make appropriate findings of fact.

Iv.

[7]1 Lastly, Cities assign as error the Commission’s failure to ex-
clude from NCNG’s rate base the pipeline built to serve CFI.
Cities’ argument is based on the fact that the line is presently
idle except for use as storage, and any new customers using the
line would not be included in the IST. Cities contend that the
Commission was required to address the issue of whether the CFI
line should have been included in the rate base if new customers
using the line are to be excluded from the IST. Since we have
held that new customers added after 30 June 1983 may not be ex-
cluded from the IST, Cities’ objections to inclusion of the CFI line
have been satisfied.

The test for whether the cost of facilities of a public utility
may be included in the rate base is whether such facilities are

1. It is difficult to determine the extent to which NCNG actually needs the gas
formerly going to CFI in order to meet its peak day demands. The company has ar-
rangements to buy supplemental gas from Piedmont Natural Gas Company through
the winter of 1984-85. NCNG also intends to construct a gas storage facility to
assist in meeting peak day demands.
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used and useful. Utilities Comm. v. Power Co., 285 N.C. 377, 387,
206 S.E. 2d 269, 276 (1974). Any costs recovered as construction
work in progress pursuant to N.C.G.S. § 62-133 are, of course, ex-
cluded from this computation. “[T]he fact that a transmission line

. . is not presently used to its full capacity does not necessarily
justify the exclusion of any portion of it from the rate base on the
theory that such portion is not presently ‘used and useful' in
rendering service.” Utilities Comm. v. Telephone Co. 281 N.C.
318, 353, 189 S.E. 2d 705, 728 (1972). Whether specific facilities are
used and useful is a question of fact to be determined by the Com-
mission. Utilities Comm. v. Telephone Co., 281 N.C. at 354, 189
S.E. 2d at 728. The CFI line was used and useful by virtue of its
use as a storage facility, and the Commission’s finding that it
should be included in the rate base is supported by competent
and material evidence and so is binding on appeal. Utilities Com-
mission v. Conservation Counctl, 312 N.C. at 64, 320 S.E. 2d at
683.

For the reasons stated, we reverse in part and affirm in part
the Final Order of the Utilities Commission and remand this case
for proceedings consistent with this opinion.

Reversed in part; affirmed in part.

THE TRUSTEES OF ROWAN TECHNICAL COLLEGE v. J. HYATT HAM-
MOND ASSOCIATES, INC., WAGONER CONSTRUCTION CO., INC., WIL-
FORD A. HAMMOND anp J. HYATT HAMMOND

No. 376PA84
(Filed 2 April 1985)

1. Architects § 3; Limitation of Actions § 4.2; Professions and Occupations § 1—
action against architects and engineers—applicable statute of repose

Plaintiff's claim against defendant architects and engineers arising out of

their design and supervision of improvements to realty was governed by the

six-year statute of repose set forth in the 1963 version of G.S. 1-50(5), a statute

dealing with claims against persons, among others, who design and supervise

construction of buildings, rather than by the four-year statute of repose con-

tained in the statute dealing with professional malpractice claims, G.S. 1-15(c).

In enacting G.S. 1-15(c), the Legislature intended the statute to apply to

malpractice claims against all professionals who are not dealt with more
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specifically by some other statute, and the 1963 version of G.S. 1-50(5) is a
statute specifically applicable to architects and builders and deals more par-
ticularly with the precise situation presented by plaintiff's claim.

2. Architects § 3; Professions and Occupations § 1— faulty design or supervision
by architects —applicability of statute of repose

G.S. 1-50(5) was intended to apply to all actions against architects, and
others therein described, where plaintiff seeks damages resulting from the ar-
chitect’s faulty design or supervision, whether those damages are sought mere-
ly to correct the defect or as a result of some further injury caused by the
defect. Obiter dictum in Ports Authority v. Roofing Co., 294 N.C. 73 (1978),
that the statute applies only when plaintiff alleges not merely the defective
condition itself but also some injuries subsequent to and caused by the defec-
tive condition is disapproved.

Justice MITCHELL took no part in the consideration or decision of this
case.

ON discretionary review of an unpublished decision of the
Court of Appeals, affirming in part and reversing in part orders
entered by Judge Wood at the 7 September 1982 Civil Session of
RowAN County Superior Court.

Williams, Boger, Grady, Davis & Tuttle, P.A., by Samuel F.
Davis, Jr. for plaintiff appellant.

Womble, Carlyle, Sandridge & Rice by William C. Raper and
Michael E. Ray for defendant appellees J. Hyatt Hammond Asso-
ciates, Inc., Wilford A. Hammond and J. Hyatt Hammond.

EXUM, Justice.

[1} The sole question presented by this appeal is whether the
four-year statute of repose contained in N.C.G.S. § 1-15(c), a
statute dealing with professional malpractice claims, operates to
bar plaintiff's claim for damages against defendant architects and
engineers. We conclude that it does not because N.C.G.S. § 1-50
(5), a statute dealing with claims against persons, among others,
who design and supervise construction of buildings with a six-
year statute of repose, governs this claim.! We, therefore, reverse
the Court of Appeals which decided to the contrary.

Rowan Technical College is a community college located in
Salisbury. Defendant J. Hyatt Hammond Associates, Inc. (Ham-

1. All statutes of limitation or repose referred to in this opinion appear in
Chapter 1 of the North Carolina General Statutes. All references to these statutes,
therefore, will hereafter be simply by section number.
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mond) is an architectural and engineering firm. Defendant Wilford
A. Hammond, a licensed architect, and defendant J. Hyatt Ham-
mond, a licensed engineer, are both officers, stockholders and
employees of the firm. Defendant Wagoner Construction Com-
pany, Inc. (Wagoner) is a general contracting firm.

According to the complaint filed 26 April 1982, plaintiff on 6
December 1973 contracted in writing with Hammond for Ham-
mond to provide architectural and engineering services in connec-
tion with the construction of three buildings and a teaching
auditorium on plaintiff's campus. Hammond agreed under section
1-13(f) of the contract to “provide general administration of the
performance of construction contracts,” including continuous in-
spection of all work “by qualified and mutually agreed upon
representatives of the designer’s firm not less than once per week

. and as often as necessary to insure compliance with plans
and specifications.” The parties entered a supplemental agree-
ment in which, for further consideration paid by plaintiff, Ham-
mond agreed “to provide daily and continuous supervision and
inspection of the work.” Following this agreement, plaintiff on 2
October 1974 contracted in writing with defendant Wagoner for
the actual construction of the buildings. On 1 October 1976, Ham-
mond certified to plaintiff that Wagoner had completed its con-
struction contract. Plaintiff made final payment to Wagoner on 11
October 1976 based upon this certification, followed by final pay-
ment to Hammond on 27 April 1977.

The complaint further alleges: On or about 15 January 1982,
plaintiff noticed a horizontal fracture and displacement between
the first and second courses of concrete block in one of the
buildings, creating an offset in the masonry joint and an outward
bowing of the wall. Upon further inspection, plaintiff discovered
similar fractures and displacements on exterior walls of each of
the buildings designed by Hammond and constructed by Wagon-
er. These defects were not reasonably discoverable before 15
January 1982. Plaintiff suffered extensive and ongoing damage,
requiring extensive repairs and replacement, proximately caused
by breach of contract, breach of express and implied warranties
and negligence by Hammond and Wagoner in failing to properly
design and construct the buildings.
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Hammond responded with a motion to dismiss under N.C.G.S.
1A-1, Rule 12(b)(6) alleging inter alia that plaintiff's claim was
filed more than four years after it accrued and was therefore time
barred by § 15(c) and § 52(1). Wagoner raised the same defense in
an amended answer filed 20 September 1982.

The trial court granted Hammond’s motion to dismiss on 17
September 1982 and Wagoner’s on 7 October 1982.

On plaintiff's appeal the Court of Appeals reversed the
dismissal as to Wagoner. The Court of Appeals held that plain-
tiff's claim against Wagoner was governed by § 52(16), which pro-
vides for a three-year period of limitation from the time “damage
to property becomes apparent or ought reasonably to have be-
come apparent, whichever first occurs.” Since plaintiff discovered
its damage on 15 January 1982 and brought its action within
three years, plaintiff was not time barred.

The Court of Appeals affirmed the dismissal of plaintiff's
claims against Hammond. It held this action was governed by
§ 15(c) with its “outside limit of four years [from defendant’s last
act] for an action for malpractice arising out of the performance
or failure to perform professional services.” Since plaintiff's claim
was not filed until 26 April 1982, more than four years from Ham-
mond’s certification of the project, plaintiff's suit against Ham-
mond was time barred.

We allowed plaintiff’s petition for discretionary review “with

review limited solely to the question of which statute . . . applies
to ... plaintiff's claim against . .. defendant architects and
engineers.”

L

At the outset we note that the present version of § 50(5), as
amended effective 1 October 1981 (1981 Sess. Laws, c. 644), does
not apply to this claim. Both parties concede that had plaintiff's
claim accrued after the effective date of the 1981 amendments to
§ 50(5), it would be governed by the six-year statute of repose
contained therein.? Plaintiff's claim accrued, however, before the

2. This statute, as amended, expressly applies to “actions to recover damages
for breach of a contract to construct or repair an improvement to real property,”
§ 50(5)(b)(1), “actions to recover damages for the negligent construction or repair
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effective date of this statute. If plaintiff's claim was already
barred when amended § 50(5) became effective, it could not be re-
vived by the amendments. Raftery v. Construction Co., 291 N.C.
180, 230 S.E. 2d 405 (1976).

The question, then, is whether plaintiff’'s claim was barred
before the amendments to § 50(5) became effective. The answer
depends upon whether plaintiff's claim is governed by § 15(c) as
Hammond contends, or the 1963 version of § 50(5) as plaintiff con-
tends.? If the former governs, plaintiff’s claim would be barred
because that statute contains a four-year statute of repose run-
ning from Hammond’s last act giving rise to the claim. The par-
ties apparently agree that Hammond’s last act giving rise to the
claim occurred no later than 1 October 1976, the date Hammond
certified that the general contractor had completed construction.
If § 50(5) applies, plaintiff's claim would not be barred since this
statute contains a six-year statute of repose running from “per-
formance or furnishing of . . . services and construction.” If Ham-
mond completed its architectural and engineering services no
earlier than 1 October 1976, the date of its certification, plaintiff’s
claim was filed within the time period prescribed by this statute.!

of an improvement to real property,” § 50(5)(b)2), and “actions against any person
furnishing materials, or . . . who performs or furnishes the design, plans, specifica-
tions, surveying, supervision, testing or observation of construction, or construction
of an improvement to real property, or a repair to an improvement to real proper-
ty,” § 50(5)b)9), to the express exclusion of § 15(c). § 50(5)(g).

3. Both the four-year limitation period in § 15(c) and the six-year limitation
period in § 50(5) constitute statutes of repose, rather than statutes of limitation. In
Lamb v. Wedgewood, 308 N.C. 419, 302 S.E. 2d 868 (1983), this Court explained the
distinction. Statutes of limitation are generally seen as running from the time of in-
jury, or discovery of the injury in cases where that is difficult to detect. They serve
to limit the time within which an action may be commenced after the cause of ac-
tion has accrued. Statutes of repose, on the other hand, create time limitations
which are not measured from the date of injury. These time limitations often run
from defendant’s last act giving rise to the claim or from substantial completion of
some service rendered by defendant. The four- and six-year time limitations of
§ 15(c) and § 50(5) run not from date of injury or accrual, but from the last act
of defendant in the case of § 15(c) and from completion of some service or construc-
tion in the case of § 50(5).

4. It is unclear from the record and the parties’ briefs when they contend
defendant's last act giving rise to the claim occurred, for purposes of § 15(c), or
when defendant last furnished or performed services, for purposes of § 50(5). Some
suggestion is made by plaintiff that construction was completed on 11 October 1976
and that this date is the critical one for both statutes. However, as we understand
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The Court of Appeals erroneously concluded plaintiff's claim
was governed by § 15(c).

That section provides:

Except where otherwise provided by statute, a cause of
action for malpractice arising out of the performance of or
failure to perform professional services shall be deemed to
accrue at the time of the occurrence of the last act of the
defendant giving rise to the cause of action: Provided that
whenever there is bodily injury to the person, economic or
monetary loss, or a defect in or damage to property which
originates under circumstances making the injury, loss,
defect or damage not readily apparent to the claimant at the
time of its origin, and the injury, loss, defect or damage is
discovered or should reasonably be discovered by the claim-
ant two or more years after the occurrence of the last act of
the defendant giving rise to the cause of action, suit must be
commenced within one year from the date discovery is made:
Provided nothing herein shall be construed to reduce the
statute of limitation in any such case below three years. Pro-
vided further, that in no event shall an action be commenced
more than four years from the last act of the defendant giv-
ing rise to the cause of action. . . .}

This section was enacted on 12 May 1976. (1975 N.C. Sess.
Laws, c. 977.) It was designed to change “the time of accrual” of
professional malpractice actions “from the date of discovery of in-
jury to the date of defendant’s last act” giving rise to the claim.
Flippin v. Jarrell, 301 N.C. 108, 112, 270 S.E. 2d 482, 485 (1980).
“Also, for latent claims discovered two or more years after the
defendant’s last negligent act, except those involving a non-
therapeutic and non-diagnostic ‘foreign object’ left in the body,

the briefs, both parties apparently concede that on 1 October 1976, defendant cer-
tified to plaintiff that Wagoner Construction Company had completed construction
and that this is the critical date for purposes of § 50(5). This fact appears in plain-
tiff's statement of facts and is not disputed by defendant’s brief.

5. Neither party apparently disputes that the damage to plaintiff's building
was a “defect in or damage to property which originate[d] under circumstances
making the . . . defect not readily apparent to the claimant.” Thus, there is no con-
tention that a limitation period shorter than the four-year period of this statute ap-
plies to plaintiff’s claim.
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the statute established a four-year period of limitation” measured
from defendant’s last act. Id.

A review of this statute’s legislative history reveals that it
was enacted specifically in response to a so-called medical
malpractice “crisis” experienced by North Carolina and many of
her sister states. The Court of Appeals in Roberts v. Durham
County Hospital Corp., 56 N.C. App. 533, 540-41, 289 S.E. 2d 875,
879-80 (1982), provided the following analysis of the factors
prompting the enactment of § 15(c):

It is generally agreed that in the early 1970's what has been
termed a medical malpractice insurance crisis existed in most
jurisdictions in this country. The crisis resulted from the in-
creasing reluctance of insurance companies to write medical
malpractice insurance policies and the dramatic rise in
premiums demanded by those companies which continued to
issue policies. The difficulty in obtaining insurance at reason-
able rates forced many health-care providers to curtail or
cease to render their services. The legislative response to
this crisis sought to reduce the cost of medical malpractice
insurance and to insure its continued availability to the pro-
viders of health care. By October 1975, 39 states had commis-
sioned studies of the medical malpractice problem and 22
states had revised civil practice laws and rules in an attempt
to remedy the problem. Redish, Legislative Response to the
Medical Malpractice Insurance Crisis: Constitutional Implica-
tions, 55 Tex. L. Rev. 759, 761 n. 14 (1977); see generally,
American Bar Association, Report of the Commission on
Medical Professional Liability (1977).

In North Carolina, the Report of the North Carolina Pro-
fessional Liability Insurance Study Commission (1976), ana-
lyzed the malpractice crisis in this state. The commission
found that nationwide the number of malpractice suits in-
creased by 70% from 1973 to 1974 and that this malpractice
dilemma began to surface in North Carolina in 1974. The St.
Paul Fire and Marine Insurance Company, which at that time
insured over 90% of the physicians and surgeons practicing
in this state as well as 75 hospitals, requested an 82.03% in-
crease in its malpractice rates and threatened to withdraw
from the state if the increase was not granted. Shortly
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thereafter, St. Paul requested another premium rate increase
and a change in policy form from ‘occurrence’ to ‘claims
made’ and in September 1975 decided to cease offering cover-
age in North Carolina. After much negotiation a compromise
was reached between the Commissioner of Insurance and St.
Paul, so they again began offering coverage in North Caro-
lina. Id. at 4-16. The bulk of the rate increases by St. Paul
was for reserves for claims that were ‘incurred but not re-
ported.” Id. at 7. Reports of curtailments in health care serv-
ices by some doctors and a few hospitals in the state were
received by the Study Commission as it began to explore
ways to increase the availability of insurance. Id. at 12. The
Study Commission recommended lowering the outside time
limit to four years for actions based on professional malprac-
tice, including the foreign object cases. During the four year
period, it advised allowing only one year from the date of dis-
covery in which to bring an action. Id. at 28. The legislature
responded by enacting N.C. Gen. Stat. § 1-15(c).

The legislative purpose to be served by this statute as it
relates to these defendants is clear. This statute was passed
by the General Assembly in an attempt to preserve medical
treatment and control malpractice insurance costs, both of
which were threatened by the increasing number of malprac-
tice claims.®

Defendant Hammond concedes that this statute, originally
proposed by the North Carolina Professional Liability Study Com-
mission (Study Commission), was enacted primarily to deal with
malpractice problems in the health care field. However, Hammond
also argues that the Study Commission’s original draft of § 15(c)
referred expressly to “health care providers.” When some mem-
bers of the Study Commission objected that this designation was
too narrow, the Study Commission changed it to read “profession-
al malpractice.”” The statute as enacted does not provide a defini-

6. The Court of Appeals noted that many other states in response to this crisis
enacted statutes similar to § 15(c). For cases upholding such statutes, see Roberts
v. Durham County Hospital Corp., 56 N.C. App. at 541.

7. See Report of the North Carolina Professional Liability Insurance Study
Commission, dated 12 March 1976, and the minutes of that Commission, dated 6
November 1975 and 23 January 1971.
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tion of “professional.” Hammond argues nonetheless that both the
Study Commission and the legislature intended for claims against
all “professionals” based on negligence to fall within § 15(c).

Section 15(c) is broad enough to encompass professionals
other than those in health care. We do not, however, read the
statute to mean that all persons who arguably may be labeled
“professionals” necessarily fall within its ambit. All we gather
from the actions of the Study Commission is that it wanted the
statute to include some, but not necessarily all, professionals
other than “health care providers.” The legislature, we believe,
intended the statute to apply to malpractice claims against all
professionals who are not dealt with more specifically by some
other statute.

Where one of two statutes might apply to the same situation,
the statute which deals more directly and specifically with the
situation controls over the statute of more general applicability.
National Food Stores v. North Carolina Board of Alcoholic Con-
trol, 268 N.C. 624, 151 S.E. 2d 582 (1966); State ex rel Utilities
Comm. v. Union Electric Membership Corp., 3 N.C. App. 309, 164
S.E. 2d 889 (1968). “When two statutes apparently overlap, it is
well established that the statute special and particular shall con-
trol over the statute general in nature, even if the general statute
is more recent, unless it clearly appears that the legislature in-
tended the general statute to control.” Seders v. Powell, 298 N.C.
453, 459, 259 S.E. 2d 544, 549 (1979); Colonial Pipeline Co. v. Neill,
296 N.C. 503, 251 S.E. 2d 457 (1979).

IL.

Plaintiff contends, and we agree, that the 1963 version of
§ 50(5) is a statute specifically applicable to architects and others
who plan, design or supervise construction, or who construct im-
provements to real property; therefore it and not § 15(c) should
govern this claim.

The 1963 version of § 50(5) provides in pertinent part:

No action to recover damages for any injury to property,
real or personal, or for an injury to the person, or for bodily
injury or wrongful death, arising out of the defective and un-
safe condition of an improvement to real property, nor any
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action for contribution or indemnity for damages sustained
on account of such injury, shall be brought against any per-
son performing or furnishing the design, planning, supervi-
sion of construction or construction of such improvement to
real property, more than six (6) years after the performance
or furnishing of such services and construction.

Hammond argues that as between § 15(c} and § 50(5) the
former is the more specific statute because it deals with “mal-
practice,” which can only be alleged against a ‘“professional,”
while § 50(5) may be applied generally to anyone making im-
provements to real property, not just to professionals performing
a specialized service.

We disagree. Section 15(c) speaks generally of a “cause of ac-
tion for malpractice arising out of the performance or failure to
perform professional services.” This statute defines the time of
accrual and sets outer time limits for bringing malpractice claims
in general. Section 50(5), by contrast, speaks specifically of “ac-
tions . . . for injury to property . . . arising out of the defective
and unsafe condition of an improvement to real property brought
against any person performing or furnishing the design, planning,
supervision of construction or construction of such improvement
to real property.” Because it deals expressly with claims arising
out of defects in improvement to realty caused by the perform-
ance of specialized services of designers and builders, § 50(5) is,
in essence, an architect’s and builder’s malpractice statute. In this
sense it is a statute “special and particular,” Seders v. Powell,
298 N.C. 453, 259 S.E. 2d 544, rather than a general malpractice
statute like §15(c). Because this statute deals more particularly
with the precise situation presented by plaintiff's claim, we hold
that it, and not § 15(c), governs the claim.

Our analysis is bolstered by the present version of § 50(5).
That section deals with actions for damages for breach of con-
tract, negligence, and recovery of economic or monetary loss in
general arising from faulty repair or improvement to real proper-
ty against, among others, persons who furnish the design for or
supervise the construction of such repair or improvement; and it
does so to the express exclusion of § 15(c). While this version of
§ 50(5) does not apply to plaintiff's claim, we find it instructive in
ascertaining the legislative intent embodied in the 1963 version.
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When the legislature amends a statute, a presumption arises that
its intent was either to (1) change the substance of the original
act or (2) clarify the meaning of it. Childers v. Parker’s, Inc., 274
N.C. 256, 162 S.E. 2d 481 (1968). Where the legislature amends an
ambiguous statute, no presumption arises that its intent was to
change the substance of the original act. Id. Rather, the purpose
of the amendment may be merely to “improve the diction, or to
clarify that which was previously doubtful.” Id. at 260, 162 S.E. 2d
at 484.

We believe the 1981 amendments to § 50(5) were intended to
clarify “that which was previously doubtful.” The present case
stands as an example of the ambiguity present in the 1963 version
of § 50(5). The 1981 amendment made clear that § 50(5), and not
§ 15(c), is designed to govern malpractice claims against ar-
chitects and builders. We believe the legislature intended this
amendment to clarify the proposition that §15(c) was never in-
tended to govern malpractice claims against architects arising out
of their design and supervision of improvements to realty.

Our decision is further bolstered by the fact that § 50(5) was
enacted, like many similar statutes across the country, at the urg-
ing of architects and builders in order to protect them against
claims arising long after their work had been accomplished. A full
discussion of this point with supporting authorities appears in
Lamb v. Wedgewood South Corp., 308 N.C. at 426-28, 302 S.E. 2d
at 873. It would be anomalous, indeed, to permit defendant ar-
chitects to avoid the very statute which their profession sought
for its own protection when in a particular case the statute per-
mits a claim to proceed because it was filed within the statute’s
time limitation.

Finally, we note that the 1963 version of § 50(5) was applied
by this Court to a claim against architects in Lamb v
Wedgewood, 308 N.C. 419, 302 S.E. 2d 868 (1983). Hammond con-
tends that Lamb does not stand as precedent for doing the same
here because § 15(c) was not in effect when Lamb was decided.
Thus, the Lamb Court was not confronted with a choice between
it and § 50(5). We believe Lamb does represent valid authority
for applying the six-year limitation period of § 50(5) to malprac-
tice claims against architects. We are persuaded that the
historical backdrop against which both § 15(c} and § 50(5) were
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enacted would have led this Court to hold the latter applicable to
plaintiff's claim in Lemb even if § 15(c) had then been in effect.

III.

[2] Finally, Hammond contends that even if the 1963 version of
§ 50(5) ordinarily applies to malpractice claims against architects
and engineers, it is not applicable to this case because of the
nature of the defects complained of. Hammond relies on North
Carolina State Ports Authority v. Frye Roofing Co., 294 N.C. 73,
240 S.E. 2d 345 (1978), for this contention. There, plaintiff sued a
general contractor for breach of its contract to construct a
warehouse and a transit shed. Plaintiff alleged that the roof of
both buildings leaked following completion of the construction.
Defendant admitted the roofs were built under its supervision
and control but contended that the action was barred by the
three-year statute of limitations in § 52. The trial court granted
defendant’s motion to dismiss upon this ground. The Court of Ap-
peals, applying § 15(b) to the claim, reversed, but rejected plain-
tiff's contention that the six-year time limitation in § 50(5)
applied.

On appeal, this Court affirmed. It held that

. . . the six-year statute . . . contained in G.S. 1-50(5) has no
application to this section. That statute applies to an action
‘to recover damages for any injury to property, real or per-
sonal . . . arising out of the defective and unsafe condition of
an improvement to real property.’ The complaint does not
allege, and nothing in the record before us indicates, any in-
jury to property arising out of ‘defective and unsafe condi-
tions’ of the roofs in question. It does not apply to an action,
such as this, for a simple breach, by defective performance, of
a contract to construct an improvement on real property.

Id. at 87, 240 S.E. 2d at 353. Hammond contends that under this
language, § 50(5) applies only when plaintiff alleges not merely
the defective condition itself but also some injury “subsequent to
and caused by” the defective condition. Hammond argues that in
alleging faulty design services resulting in fractures, masonry
displacement and bowed walls, plaintiff has merely alleged the
defective condition and not any injury “subsequent to and caused
by it.”
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Hammond points to Lamb v. Wedgewood, 308 N.C. 419, 302
S.E. 2d 868 (1983), as an example of the type of case to which
§ 50(5) would apply. There, plaintiff, a guest at the Greensboro
Hilton Inn, fell through an allegedly defective glass window near
the sixth floor elevator and was killed. Hammond here contends
that only this sort of injury “subsequent to and caused by” the
defective improvement, rather than a claim for damages to repair
the defect, falls within the ambit of § 50(5).

We disagree with this contention. Language in an opinion not
necessary to the decision is obiter dictum and later decisions are
not bound thereby. Muncie v. Travelers Insurance Co., 253 N.C.
74, 116 S.E. 2d 474 (1960); Washburn v. Washburn, 234 N.C. 370,
67 S.E. 2d 264 (1951); State ex rel Utilities Comm. v. Central
Telephone Co., 60 N.C. App. 393, 299 S.E. 2d 264 (1983). The
Court’s discussion of § 50(5) in Ports Authority was not central to
its decision. There defendant contractor finished the building in
the summer of 1968, and plaintiff filed suit on 7 August 1973.
Plaintiff’s breach of contract claim would have been barred by the
three-year statute of limitations in § 52(1) if the claim accrued
when the work was completed. The Court concluded, however,
that plaintiff's action was not necessarily barred, relying not on
§ 50(5) as plaintiff urged, but on § 15(b) which changed the time
of accrual of a cause of action in latent “injury, defect, or
damage” cases from defendant’s last act to the time the “injury”
was or reasonably should have been discovered. The Court held
that plaintiff was entitled to show that its claim was based on a
latent defect as defined by § 15(b), discovered within three years
of filing claim, and affirmed the Court of Appeals’ reversal of
summary judgment for defendant. Since the Court was able to af-
ford plaintiff the relief it sought by applying §15(b), and did so, its
discussion of § 50(5) was unnecessary to the decision and is obiter
dictum.

We also believe that for the purpose of applying statutes of
limitations and repose, the distinction made in the Ports Authort
ty dictum between damages for repairs or for diminution in value
caused by a defective or unsafe condition in real property im-
provements, and damages “subsequent to and caused by” such
defects, is not well founded. We here reject it. We hold § 50(5)
was intended to apply to all actions against architects, and others
therein described, where plaintiff seeks damages resulting from
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the architect’s faulty design or supervision, whether those dam-
ages are sought merely to correct the defect or as a result of
some further injury caused by the defect.

The decision of the Court of Appeals is reversed and the case
remanded for proceedings consistent with this opinion.

Reversed and remanded.

Justice MITCHELL took no part in the consideration or deci-
sion of this case.

SAM GAITO anp wirg, ELEANOR H. GAITO v. HOWARD FRANK AUMAN, JR.
v. ALVIN LEGRAND, INDIVIDUALLY AND D/B/A ALVIN LEGRAND PLUMBING
AND HEATING

No. 529A84
(Filed 2 April 1985)

1. Sales § 6.4; Vendor and Purchaser § 6.1-- implied warranty of habitability —
latent defects
An implied warranty of habitability of a recently completed dwelling is
limited to latent defects—those not visible or apparent to a reasonable person
upon inspection of a dwelling.

2. Sales § 6.4; Vendor and Purchaser § 6.1 implied warranty of habitability —
recently completed dwelling —standard of reasonableness
The standard of reasonableness is the appropriate standard for determin-
ing whether a dwelling has been recently completed for purposes of the im-
plied warranty of habitability. Among the factors which may be considered in
determining this question are the age of the building, the use to which it has
been put, its maintenance, the nature of the defects and the expectations of
the parties.

3. Sales § 6.4; Vendor and Purchaser § 6.1 implied warranty of habitability —
whether dwelling recently completed —jury question

Whether a dwelling completed four and one-half years before plaintiffs
received a deed or took possession was ‘‘recently completed” for purposes of
the implied warranty of habitability was a question of fact for the jury.

4. Sales § 6.4; Vendor and Purchaser § 6.1 implied warranty of habitability —
effect of prior occupation by tenants

The effect of occupation by tenants prior to the passage of the deed to the
initial vendee is but one of the factors which a factfinder should consider in
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determining whether defendant is liable for breach of an implied warranty of
habitability.

5. Sales § 6.4; Vendor and Purchaser § 6.1— implied warranty of habitability —
fixtures —test of breach

The test of a breach of an implied warranty of habitability is not whether
a fixture is an “absolute essential utility to a dwelling house” but is whether
there is a failure to meet the prevailing standard of workmanlike quality.
Under the facts of this case, a jury could properly find that a defective air con-
ditioning system in a recently completed dwelling was a major structural
defect as between an initial vendee and a builder-vendor so as to constitute a
breach of the implied warranty of habitability.

6. Sales § 6.4; Vendor and Purchaser § 6.1— breach of implied warranty of habit-
ability —measure of damages

The measure of damages for breach of the implied warranty of habitabili-
ty because of a defective air conditioning unit was the cost of replacing the
unit where the evidence showed that the defect could be remedied without
destroying a substantial part of the dwelling.

Justice VAUGHN did not participate in the consideration or decision of this
case.

APPEAL from a decision of the Court of Appeals, 70 N.C.
App. 21, 318 S.E. 2d 555 (1984), affirming the judgment of Burris,
J., at the 1 November 1982 Civil Session of District Court, MOORE
County.

Plaintiffs Sam and Eleanor Gaito brought this action against
defendant Howard Frank Auman, Jr. on 19 May 1981, alleging in
their complaint that in April 1978 they purchased a home from
Auman, its builder, and moved into the home in June 1978. The
Gaitos alleged that the purchase price of the home included cen-
tral air conditioning, but that the air conditioning system in the
house never worked properly despite repeated efforts to correct
the cooling problems. The plaintiffs alleged that they were
damaged in the amount of $3,500 as a result of a breach of war-
ranty on the part of the defendant Auman.

In his answer and amended answer defendant Auman denied
liability under a theory of implied warranty of habitability of a
recently completed dwelling on grounds that the house was not
new at the time plaintiffs purchased it and on grounds that plain-
tiffs were aware that the house was not new. Defendant Auman
also filed a third party complaint against Alvin LeGrand, who
Auman alleged supplied and installed the air conditioner in the
home. On 30 April 1982 defendant filed a motion for summary
judgment which the trial court denied.
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The evidence at trial tended to show that the house in
dispute was completed by defendant in November 1973 as a
speculation house. Defendant was in the business of building
houses. The house sat vacant one and one-half years before de-
fendant Auman contracted to sell it to a man named Lee Cole.
Although no deed was passed conveying title to him, Cole lived in
the house for two months. While living there, Cole bulldozed the
area around the house to make a pasture for horses. Cole left the
house after he became unable to make a payment and forfeited
his down payment.

The house was next rented to a realtor, Jack Vernon, for a
period of six months. In 1976 Raymond and Catherine Ashley
rented and lived in the house for fifteen months. During the time
the Ashleys lived in the house, the air conditioning system did
not cool the house properly. During three weeks of 95 degree
weather, the Ashleys were unable to get the temperature of the
house below 85 degrees. The Ashleys contacted defendant Auman
about the problem and defendant LeGrand went to the house to
attempt repairs. LeGrand replaced compressors and Freon and
did electrical work. Another air conditioning repairman, Metrah
Spencer, subsequently replaced the compressor, opened up and
rearranged the duct work. He did not change the capacity of the
air conditioning unit.

In early 1978 defendant Auman listed the house for sale with
a local real estate company, and Thomas Caulk, one of the firm’s
realtors, showed the house to the Gaitos. Caulk told the Gaitos
that the house was four years old and that it had been occupied
for two short periods of time. The Gaitos decided to purchase the
house and had Caulk inspect it before the closing. The closing on
the house was in April 1978 and plaintiffs moved in in June. Plain-
tiffs first turned on the air conditioning at the end of June 1978
when the temperature outside was in the eighties. Although
plaintiffs let the system run two days and nights, the system cre-
ated only a ten degree difference between outside and inside tem-
peratures. The Gaitos contacted Auman several times during the
summer of 1978 and had repairs done. The repairs included the in-
stallation of power vents, an exhaust fan, and insulation for the
duct work, the changing of filters, and the addition of Freon. The
ducting system was reworked, and the compressor was replaced
two times. In 1979 the Gaitos converted their garage into an
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apartment. They had duct work added and attached the apart-
ment to the air conditioning system for the house.

Rod Tripp, who was qualified as an expert in the field of
heating and air conditioning, testified for the plaintiffs that in
1973 the accepted standard in the air conditioning industry for
the differential between outside and inside temperatures was 20
degrees when the outside temperature was 95 degrees. In 1978
the accepted differential was 15 degrees. Tripp stated that in his
opinion a four ton air conditioning system rather than the three
and one-half ton system originally installed was the proper size
for the Gaitos' house. Tripp testified that the cost of installing a
four ton system in a house in 1980 would have been approximate-
ly $3,655. At the time of trial the cost would have been $3,955.

At the close of the evidence, Judge Burris granted defendant
Alvin LeGrand’s motion to dismiss the case against him based on
the statute of limitations. Defendant Auman’s attorney made a
motion to dismiss the case on grounds that the implied warranty
of habitability theory was inapplicable. The trial court denied his
motion and allowed the jury to deliberate on the question of
defendant’s liability.

The jury returned with a verdict in favor of the plaintiffs in
the amount of $3,6565. Defendant appealed to the Court of Ap-
peals, which affirmed the trial court. Judge Hedrick dissented.

Pollock, Fullenwider, Cummingham & Patterson, P.A., by
Bruce T. Cunningham, Jr., for plaintiff appellees.

Brown, Holshouser, Pate and Burke, by G. Les Burke, for de-
fendant appellant.

BRANCH, Chief Justice.

The question posed by this appeal is whether the Court of
Appeals erred in affirming the judgment in favor of the plaintiffs
on a theory of implied warranty of habitability. The majority con-
cluded that a residential structure could be considered new for
purposes of the implied warranty within the maximum applicable
statute of limitations period. We reject this reasoning.

Although the majority opinion did not address the procedural
posture of the questions before it, we note that the defendant
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builder’s claim is that the trial court erred in denying his motions
for summary judgment, directed verdict and judgment notwith-
standing the verdict. Upon a motion for summary judgment the
burden is on the moving party to establish that there is no triable
issue of fact and that he is entitled to judgment as a matter of
law. Page v. Sloan, 281 N.C. 697, 190 S.E. 2d 189 (1972). The test
is whether the moving party presents materials that would re-
quire a directed verdict in his favor if offered at trial. Coakley v.
Ford Motor Co., 11 N.C. App. 636, 182 S.E. 2d 260, cert. denied,
279 N.C. 393, 183 S.E. 2d 244 (1971).

Where a motion for directed verdict is made at the conclu-
sion of the plaintiff's evidence, the trial court must determine
whether the evidence, taken in the light most favorable to the
plaintiff, was sufficient to submit the case to the jury. Kelly v. In-
ternational Harvester Co., 278 N.C. 153, 179 S.E. 2d 396 (1971).
Like the motion for directed verdict, the motion for judgment not-
withstanding the verdict tests the legal sufficiency of the
evidence to take the case to the jury and support the verdict for
the plaintiff. See Snider v. Dickens, 293 N.C. 356, 237 S.E. 2d 832
(1977).

The essence of defendant’s arguments, however, is that plain-
tiffs’ claim was not cognizable under an implied warranty theory
because of the age of the house and its occupation by tenants
prior to its purchase by the plaintiffs. Although we held in Griffin
v. Wheeler-Leonard & Co., 290 N.C. 185, 225 S.E. 2d 557 (1976),
that the implied warranty of habitability arises by operation of
law, we hold that the applicability of the warranty is to be deter-
mined on a case by case basis and that under these facts, plain-
tiffs presented a legally cognizable claim under a theory of
implied warranty of habitability.

The trend of recent judicial decisions has been to invoke the
doctrine of implied warranty of habitability or fitness in cases in-
volving the sale of a new house by the builder. See Humber v.
Morton, 426 S.W. 2d 554 (Tex. 1968); Annot., 256 A.L.R. 3d 372
(1969). The rigid common law rule of caveat emptor in the sale of
recently completed dwellings was relaxed in this state by this
Court’s opinion in Hartley v. Ballou, 286 N.C. 51, 209 S.E. 2d 776
(1974). In Hartley the plaintiffs purchased a ‘“recently” con-
structed house from defendants. Although they inspected the
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house prior to moving in, plaintiffs observed nothing amiss. Short-
ly after moving in the house showed signs of substantial water
leakage and insufficient waterproofing in the basement. This
Court, in an opinion authored by Chief Justice Bobbitt, concluded
that the defendant builder-vendor had an obligation to perform
work in a proper, workmanlike and ordinarily skillful manner.
Chief Justice Bobbitt then stated the rule as follows:

[I]n every contract for the sale of a recently completed dwell-
ing, and in every contract for the sale of a dwelling then
under construction, the vendor, if he be in the business of
building such dwellings, shall be held to impliedly warrant to
the initial vendee that, at the time of the passing of the deed
or the taking of possession by the initial vendee (whichever
first occurs), the dwelling, together with all its fixtures, is
sufficiently free from major structural defects, and is con-
structed in a workmanlike manner, so as to meet the stand-
ard of workmanlike quality then prevailing at the time and
place of construction; and that this implied warranty in the
contract of sale survives the passing of the deed or the tak-
ing of possession by the initial vendee.

Id. at 62, 209 S.E. 2d at 783.

{1] The doctrine recited in Hartley is known as an implied war-
ranty of habitability and represents a growing trend in the
jurisprudence of our states. An implied warranty of habitability is
limited to latent defects—those not visible or apparent to a rea-
sonable person upon inspection of a dwelling. Griffin v. Wheeler-
Leonard and Co., 290 N.C. 185, 225 S.E. 2d 557 (1976) (defect was
poor waterproofing which caused standing water in crawl space).

The relaxing of the rigid rule of caveat emptor in Hartley is
based on a policy which holds builder-vendors accountable beyond
the passage of title or the taking of possession by the initial
vendee for defects which are not apparent to the purchaser at
that time. This policy is justified because the innocent purchaser
is often making one of the largest investments of a lifetime from
one whose experience and expertise places him in a dominating
position in that sale. See Bethlahmy v. Bechtel, 91 Idaho 55, 415
P. 2d 698 (1966);, 25 A.L.R. at 391.

Defendant appellant argues that the facts of this case are le-
gally insufficient to support a verdict for the plaintiff because the
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facts do not fall within the exception to the rule of caveat emptor
established by Hartley. Defendant contends that an implied war-
ranty of habitability is inapplicable because both the pretrial
pleadings and evidence at trial show that the house was not
“recently completed” or under construction at the time of the
passing of the deed; the plaintiff claims and the evidence shows
instead that the house was built four and one-half years earlier.
Defendant also argues that the previous occupancy by tenants in-
validated any implied warranty which may have arisen.

We first consider defendant’'s argument that he must prevail
because the house was built four and one-half years before the
plaintiffs received a deed or took possession. Our cases do not ad-
dress the precise limits of our requirement in Hartley that a
house be ‘“recently completed.” We therefore turn to other
jurisdictions for instruction on this question.

A number of courts have established a standard of
reasonableness in determining how the age of a house affects the
application of the warranty. See Sims v. Lewis, 374 So. 2d 298
(Ala. 1979); Barnes v. Mac Brown and Co., 264 Ind. 227, 342 N.E.
2d 619 (1976); Smith v. Old Warson Development Co., 479 S.W. 2d
795 (Mo. 1972); Padula v. J. J. Deb-Cin Homes, Inc., 111 R.1. 29,
298 A. 2d 529 (1973); Waggoner v. Midwestern Development, Inc.,
83 S.D. 57, 154 N.W. 2d 803 (1967).

In Barnes the plaintiffs in 1971 purchased a home which had
been completed in 1967 and had been sold to an intermediate pur-
chaser. After plaintiffs moved in, a large crack appeared in a wall,
and the plaintiffs discovered that the basement leaked. In con-
sidering the question of the applicability of an implied warranty
of habitability, the Indiana Supreme Court applied a reasonable-
ness standard:

This extension of liability is limited to latent defects not
discoverable by a subsequent purchaser’s reasonable inspec-
tion, manifesting themselves after the purchase. The stand-
ard to be applied in determining whether or not there has
been a breach of warranty is one of reasonableness in light of
the surrounding circumstances. The age of the home, its
maintenance, the use to which it has been put are but a few
factors entering into this factual determination at trial.

342 N.E. 2d at 621.
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In a subsequent case, the Indiana Court of Appeals con-
sidered whether the warranty extended to a defective septic tank
in which the defect appeared five years after the completion of
the dwelling. Relying on Barnes and the reasonableness standard,
the court stated that where a defective septic tank was involved
“we cannot say, as a matter of law, that five years is too long a
period of time to extend the implied warranty of fitness.” Wagner
Construction Co. v. Noonan, 403 N.E. 2d 1144 (Ind. App. 1980).

In a case decided by the Washington Supreme Court, Klos v.
Gockel, 87 Wash. 2d 567, 554 P. 2d 1349 (1976), plaintiffs pur-
chased a home in 1973 which had been completed in July 1972.
The builder-vendor had lived in the house approximately one year
before plaintiffs purchased it. After plaintiffs moved in, a portion
of the slope below the rear wall of the house slid, causing the
patio to crack and patio slabs to upend. Although the Court in
Klos rejected the applicability of the warranty on other grounds,
it reasoned that the passage of a year would not necessarily in-
validate a warranty of habitability.

It is true that for purposes of warranty liability, the house
purchased must be a “new house,” but this is a question of
fact. The passage of time can always operate to cancel liabili-
ty but just how much time need pass varies with each case.

87 Wash. 2d at 571, 554 P. 2d at 1352. See also Tavares v. Horst-
man, 542 P. 2d 1275 (Wyo. 1975) (warranty applied where septic
tank failed after five years because “we appreciate that different
parts of construction may have different expected life”).

[2,3] We are persuaded that the reasoning of these courts is
sound and that the standard of reasonableness is the appropriate
standard for determining whether a dwelling has been recently
completed. Thus, under the facts of this case, it was a question of
fact for the fact finder to determine whether the house was
“recently completed.” Among some of the factors which may be
considered in determining this question are the age of the
building, the use to which it has been put, its maintenance, the
nature of the defects and the expectations of the parties. This
standard allows extension of the warranty to vary in lengths of
time, depending on the nature of the defect and whether the war-
ranty should reasonably be expected to apply. See Sims v. Lewis,
374 So. 2d 298 (Ala. 1979).
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[4] Even so, defendant argues that the tenancies which inter-
vened between construction and purchase by plaintiffs rendered
the warranty inapplicable. We disagree. We note that the purpose
of the warranty is to protect homeowners from defects which can
only be within the knowledge of vendors. There are many kinds
of major structural defects upon which the presence of tenants
can have little or no effect. In other cases intervening tenants
may contribute to or direectly cause major defects in a dwelling’s
structure. We hold that the effect of occupation by tenants prior
to the passage of the deed to the initial vendee is but one of the
factors which a fact finder should consider in determining
whether defendant is liable for breach of an implied warranty of
habitability. See Casavant v. Campopiano, 114 R.I. 24, 327 A. 2d
831 (1974) (warranty affected by tenants only if tenants causally
connected with defects).

At this point we note that Hartley limits the implied warran-
ty of habitability to initial vendees at the time of the taking of
possession or the passing of the deed. Here plaintiff was an initial
vendee and therefore it is unnecessary for us to discuss the ap-
plicability of the implied warranty to subsequent purchasers. For
the same reason, we disavow any inferences that may arise from
the footnote from the decision of the Court of Appeals relating to
this question.

Defendant contends that to extend an implied warranty to
this factual situation will be disastrous to home builders who
would “for all intents and purposes be prevented from renting
homes they were unable to sell” for fear that the builders would
be liable for damage to the home caused by the tenants.

However, builders are still accorded substantial protection by
the requirement that the defect in a dwelling or its fixtures be la-
tent or not reasonably discoverable at the time of sale or posses-
sion. Claimants must also show that structural defects had their
origin in the builder-seller and in construction which does not
meet the standard of workmanlike quality then prevailing at the
time and place of construction. Hartley, 286 N.C. 51, 209 S.E. 2d
776. We have also made it clear that the implied warranty falls
short of “an absolute guarantee.” Id. at 61, 209 S.E. 2d at 782. In
regard to this argument we wish to make it clear that the test of
reasonableness to determine whether a dwelling is “recently com-
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pleted” does not affect the relevant statutes of limitation and
repose.

[S] Although defendant did not raise the argument at the Court
of Appeals level, he now argues that an implied warranty is inap-
plicable to an air conditioning unit because it is not “an absolute
essential utility to a dwelling house.” In Hartley we held that the
builder of a recently completed dwelling impliedly warrants that
“the dwelling, together with all its fixtures, is sufficiently free
from major structural defects and is constructed in a workman-
like manner, so as to meet the standard of workmanlike quality
then prevailing at the time and place of construction.” 286 N.C. at
62, 209 S.E. 2d at 783. (Emphasis added.)

Courts have found a breach of implied warranty for defects
arising in many different areas of construction. See, e.g., Sims v.
Lewis, 347 So. 2d 298 (Ala. 1979) (defective septic tank); Carpenter
v. Donohue, 154 Colo. 78, 388 P. 2d 399 (1964) (cracks in basement
wall); Weeks v. Slavick Builders, Inc., 24 Mich. App. 621, 180 N.W,
2d 503, affirmed, 384 Mich. 257, 181 N.W. 2d 271 (1970} (leaky
roof); Schipper v. Levitt & Sons, Inc.,, 44 N.J. 70, 207 A. 2d 314
(1965) (failure to install boiler valve which regulated temperature
for water used for domestic purposes); Waggoner v. Midwestern
Development, Inc., 83 S.D. 57, 154 N.W. 2d 803 (1967) (water
seepage in basement); Humber v. Morton, 426 S.W. 2d 554 (Tex.
1968} (fireplace and chimney defective).

The test of a breach of an implied warranty of habitability in
North Carolina is not whether a fixture is an “absolute essential
utility to a dwelling house.” The test is whether there is a failure
to meet the prevailing standard of workmanlike quality. See Grif-
fin v. Wheeler-Leonard & Co., 290 N.C. 185, 225 S.E. 2d 557 (1976)
(breach of standard of workmanlike quality not “liveability” is
test of breach of warranty). We hold that under the facts of this
case, a jury may properly find a defective air conditioning system
in a “recently completed dwelling” to be a major structural defect
as between an initial vendee and a builder-vendor.

After a review of the evidence we hold that under a theory
of implied warranty of habitability, the plaintiff raised questions
of fact and a legally cognizable cause of action sufficient to sur-
vive defendant’s motions for summary judgment, directed verdict
and judgment notwithstanding the verdict.
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[6] Since Judge Hedrick in his dissent took exception to the
Court of Appeals majority’s affirmance of the trial court on the is-
sue of damages, we consider the relevant rules of damages. The
rule as stated in Hartley is that a vendee can maintain an action
against a builder-vender for damages for the breach of implied
warranty of habitability “either (1) for the difference between the
reasonable market value of the subject property as impliedly war-
ranted and its reasonable market value in its actual condition, or
{2) for the amount required to bring the subject property into
compliance with the implied warranty.” Hartley v. Ballou, 286
N.C. at 63, 209 S.E. 2d at 783. The Court in Hartley cited Robbins
v. C. W. Trading Post, Inc., 251 N.C. 633, 111 S.E. 2d 884 (1960) in
which Justice Moore explained the principles behind the two
measures of damages in the context of a breach of a construction
contract:

“The fundamental principle which underlies the decisions
regarding the measure of damages for defect or omissions in
the performance of a building or construction contract is that
a party is entitled to have what he contracts for or its
equivalent. What the equivalent is depends upon the cir-
cumstances of the case. In a majority of jurisdictions, where
the defects are such that they may be remedied without the
destruction of any substantial part of the benefit which the
owner’s property has received by reason of the contractor’s
work, the equivalent to which the owner is entitled is the
cost of making the work conform to the contract. But where,
in order to conform the work to the contract requirements, a
substantial part of what has been done must be undone, and
the contractor has acted in good faith, or the owner has
taken possession, the latter is not permitted to recover the
cost of making the change, but may recover the difference in
value.” 9 Am. Jur., Building and Construction Contracts, sec.
152, p. 89; Twitty v. McGuire, T N.C. 501, 504. The difference
referred to is the difference between the value of the house
contracted for and the value of the house built —the values to
be determined as of the date of tender or delivery of posses-
sion to the owner.

Id. at 666, 111 S.E. 2d at 887. (Emphasis added.)
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The evidence in this case shows that the defect complained of
may be remedied without destroying a substantial part of the
dwelling. Since the appellant did not bring forward the trial
court’s instructions, we must assume they were correctly given.
See Mann v. Virginia Dare Transportation Co., 283 N.C. 734, 198
S.E. 2d 558 (1973). It appears that the jury's verdict correctly
represented the cost of making the builder-vendor’s work conform
to the implied warranty of habitability —in this case the cost of
replacing the original air conditioner. Since plaintiffs do not con-
test defendant’s assertion that he is entitled to receive the
original three and one-half ton unit if a four ton unit is installed,
we do not consider defendant’'s argument in this regard. We
therefore do not disturb the jury’s award of damages.

For the reasons stated, the decision of the Court of Appeals
is affirmed.

Affirmed.

Justice VAUGHN did not participate in the consideration or
decision of this case.

STATE OF NORTH CAROLINA v. ALTON EARL WARREN

No. 191A84
(Filed 2 April 1985)

1. Criminal Law 8§ 26.5, 92.3— failure to join related offenses —availability of dis-
missal
A defendant is entitled to a dismissal under G.S. 15A-926(c)2) if the de-
fendant can show that the prosecution withheld indictment on additional
charges solely in order to circumvent statutory joinder requirements.

2. Criminal Law §§ 26.5, 92.3— failure to join related offenses— evidence not
available at first trial
The trial court did not err in denying defendant’s motion to dismiss
burglary and larceny charges for failure to join where defendant’s previous in-
dictment for murder and conviction of voluntary manslaughter arose from the
same incident. The evidence at the hearing on the motion to dismiss tended to
show that at the time of the murder trial no witness was available to the State
who could testify that anything was missing from within the victim's home;
that the victim's purse, found close to the home of defendant’s mother, was not




N.C] IN THE SUPREME COURT 255

State v. Warren

found until after the murder trial; that a detective’s testimony that he had
overheard defendant say prior to the murder trial that he took the purse
would not have created a case so strong as to compel the State to proceed
with the larceny charge; and, while there was evidence of a forced entry, there
was no evidence that the breaking and entering was accompanied by the in-
tent to commit a felony before the purse was found because defendant had
been found guilty only of voluntary manslaughter.

3. Criminal Law §§ 26.5, 92.3— failure to join related offenses— collateral estop-
pel not applicable
There was no error in the denial of defendant’s motion to dismiss for dou-
ble jeopardy burglary and larceny charges which were brought after he was
tried for murder and convicted of voluntary manslaughter. Defendant did not
provide a transcript of the murder trial to the court in support of his motion to
dismiss; moreover, collateral estoppel did not apply because the only ultimate
issue of fact determined by the court’s dismissal of the first-degree murder
charge was that defendant did not kill the deceased with premeditation and
deliberation.

4. Burglary and Unlawful Breakings § 8 — burglary sentence consecutive with
prior manslaughter sentence —no error

The trial court correctly ordered defendant’s burglary sentence to run
consecutively with a prior manslaughter sentence; the plain meaning of G.S.
14-52 is that a term imposed for burglary is to run consecutively with any
other sentence being served by defendant.

Justice VAUGHN took no part in the consideration or decision of this case.

APPEAL of right under N.C.G.S. TA-30(2) from the decision of
a divided panel of the Court of Appeals, 67 N.C. App. 337, 313
S.E. 2d 181 (1984), finding no error in the judgments or sentences
for first degree burglary and felonious larceny entered against
the defendant by Judge Bradford Tillery on March 30, 1983 in
Superior Court, DUPLIN County. The defendant’s petition for
discretionary review of additional issues was allowed on July 27,
1984. Heard in the Supreme Court November 14, 1984.

Rufus L. Edmisten, Attorney General, by Marilyn R. Rich,
Assistant Attorney General for the State.

Edward G. Bailey and Glenn O’Keith Fisher for the defend-
ant appellant.

MITCHELL, Justice.

The defendant appeals from judgments and sentences of im-
prisonment entered against him after verdicts of guilty were
returned by the jury on charges of first degree burglary and
felonious larceny. On appeal he contends that the trial court erred
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in denying his motion to dismiss the charges because of the
State’s failure to join them for trial with a related murder charge
and for a violation of the prohibition against double jeopardy. The
defendant also contends the trial court erred by ordering that
the imprisonment for the burglary conviction be consecutive to
the sentence he was already serving. Having reviewed the assign-
ments of error and contentions of the defendant, we affirm the
holding of the Court of Appeals finding no error.

The first degree burglary and felonious larceny charges for
which the defendant was convicted arose out of events occurring
at the mobile home of Dorothy Kilpatrick Petersen on the eve-
ning of January 28, 1982. The defendant was indicted on March 1,
1982 for the first degree murder of Petersen and was tried at the
July 12, 1982 Criminal Session of Superior Court, Duplin County.
The defendant’s motion to dismiss was allowed as to the charge of
first degree murder and the case was submitted to the jury on
second degree murder and lesser included offenses. The defend-
ant was found guilty of voluntary manslaughter and was sen-
tenced to the presumptive term of six years.

On January 17, 1983, the defendant was indicted for the first
degree burglary of the mobile home and the larceny of Petersen’s
pocketbook and automobile. The defendant moved to dismiss the
charges for failure to join offenses in violation of N.C.G.S. 15A-
926(c)(2) and for a violation of the prohibition against double
jeopardy.

Following a pretrial hearing in the present case, the trial
court dismissed the charge of larceny of the automobile. No issue
is before us concerning that charge. The trial court, however,
found that at the time of the murder trial the prosecutor did not
possess sufficient evidence to warrant trying the defendant for
burglary or for larceny of the purse and denied the motion to
dismiss as to those charges.

The evidence at trial in the present case tended to show that
the defendant and Petersen had been dating for approximately
two years. The defendant left his mother’'s home at approximately
7:00 p.m. on January 28, 1982 to purchase some cigarettes. He
returned sometime after midnight. His stepfather testified that
the defendant was intoxicated when he returned. As a result of a
conversation with the defendant, the stepfather checked his bed-
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room closet and discovered that his .357 caliber pistol was miss-
ing. He then went outside and looked in a Ford Pinto parked in
the driveway which he recognized as belonging to Petersen. He
found the pistol lying on the floor of the car. The stepfather then
notified the police.

At approximately 1:00 a.m. January 29, Lieutenant Melvin
Vernon of the Topsail Beach Police Department arrived at the
home of the defendant’s mother. At that time the stepfather
turned the gun over to him. The defendant was very emotional
and seemed to be intoxicated. Vernon contacted the Duplin Coun-
ty Sheriff's Department, and Jimmy Smith, a deputy with the
Duplin County Sheriff's Department, was dispatched to Petersen’s
home. He observed a Buick automobile stuck in a ditch across the
road from the mobile home. The car was later identified as be-
longing to the defendant. Smith looked through a window of the
mobile home and saw a body covered with a blanket lying on the
living room floor. He entered through the unlocked front door and
examined the body which was later identified as that of Dorothy
Kilpatrick Petersen. She had been killed by a gunshot wound to
the head. The rear door was standing open approximately one
foot, and the screen had a hole in it near the handle. A glass slat
was missing from the rear door.

Later that morning other law enforcement officers discov-
ered the glass slat which was missing from the rear door about
eight feet from the mobile home. They also found a bullet lodged
in a curtain over the couch in the living room. Expert testimony
indicated that the bullet was fired from the .357 pistol which had
been turned over to the authorities by the defendant’s stepfather.

Thomas Rackley, a neighbor of the deceased, testified that
between 7:00 p.m. and 8:00 p.m. on January 28, the defendant
came to his house, knocked on the door and called out his name.
Rackley did not answer the door but later looked out a window
and saw the defendant in Petersen’s mobile home. Subsequently,
he heard the sound of tires spinning. He went to investigate and
discovered the defendant’s car in a ditch.

Robert Sipper discovered a purse on July 27, 1982 three and
a half blocks from the home of the defendant’s mother. Petersen’s
name was on identification cards found in the purse. Chief Detec-
tive Alfred Basden of the Duplin County Sheriff's Department
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testified that prior to the murder trial he overheard the defend-
ant tell members of his family that he had taken the purse and
disposed of it somewhere near his mother’s house.

The defendant testified that he had met Petersen in July
1980 and that they began to date. He had been drinking on the
night of January 28, 1982 and for several days prior to that date.
He took his stepfather’s pistol to protect himself on a trip that he
was preparing to take. On the evening of January 28 he decided
to visit Dorothy Petersen. When he entered the Petersen home,
she noticed the gun in his coat. She told him to put it away, and
he placed it on a table. After visiting with Petersen he picked up
the gun and prepared to leave. As he was placing the gun in his
coat, it discharged hitting Petersen. He ran to a neighbor’s house
to get help but was unable to find anyone. When he tried to drive
his car for help, it became stuck in the ditch. He tried to reenter
the mobile home but found the front door locked. He then re-
moved a glass panel from the back door and went inside.

The next thing the defendant remembered was driving
Petersen’s car. He drove around contemplating suicide before
returning to Topsail Beach. He then realized that he had taken
Petersen’s purse. He placed the purse on the shoulder of the road
a few blocks from his mother’s house. He then drove to his moth-
er's and told his stepfather that there had been an accident and
Petersen was dead.

Ralph Freeman, an investigator with the law firm which
represented the defendant on the murder charge, testified that
the defendant had told him that he had placed the purse in a va-
cant lot near his mother’s house. Freeman unsuccessfully attempt-
ed to locate the purse.

At the close of all of the evidence, the defendant made a mo-
tion as for nonsuit which was denied. The jury returned a verdict
of guilty of first degree burglary and felonious larceny. He was
sentenced to a prison term of fourteen years for the burglary con-
viction which was to be consecutive to the six year sentence im-
posed for the manslaughter conviction in the previous trial. He
was sentenced to three years for the felonious larceny, which was
to run concurrently with the term imposed for the burglary con-
viction.
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[1] The defendant first contends that the trial court erred by
failing to dismiss the first degree burglary and felonious larceny
charges due to the State’s failure to join them for trial with the
prior murder charge. N.C.G.S. 15A-926(c)(2) provides:

A defendant who has been tried for one offense may
thereafter move to dismiss a charge of a joinable offense. The
motion to dismiss must be made prior to the second trial, and
must be granted unless

a. A motion for joinder of these offenses was previously
denied, or

b. The court finds that the right of joinder has been waived,
or

c. The court finds that because the prosecutor did not have
sufficient evidence to warrant trying this offense at the
time of the first trial, or because of some other reason, the
ends of justice would be defeated if the motion were
granted.

Joinable offenses are those which arise out of the same act or
transaction or out of a series of acts or transactions connected
together or constituting parts of a single scheme or plan. N.C.G.S.
15A-926(a). Clearly, the burglary and larceny charges could have
been joined for trial with the murder charge if they had been
pending at the time of that trial. The evidence at the pretrial
hearing concerning the State’s failure to do so, however, did not
require that the trial court dismiss these charges.

Our analysis of the defendant’s argument is guided by a
review of State v. Furr, 292 N.C. 711, 235 S.E. 2d 193, cert.
denied, 434 U.S. 924 (1977). In that case the defendant was in-
dicted and tried for first degree murder. The trial ended in a
mistrial. Indictments were subsequently returned charging the
defendant with twelve counts of solicitation to commit the same
murder. The solicitation charges were joined with the murder
charge on retrial, and the defendant was convicted on all counts.
The defendant claimed that the trial court erred in failing to
dismiss the solicitation charges because they were not joined with
the murder prosecution at the first trial.



260 IN THE SUPREME COURT {313

State v. Warren

We held in Furr that N.C.G.S. 15A-926 did not apply because
the defendant had not been indicted for the solicitation charges at
the time of the first trial and they could not have been joined
with the murder charge at that time. We also noted that there
was no evidence to indicate that the prosecution had held the
solicitation charges in reserve pending the outcome of the murder
trial. The defendant in the case sub judice asserts that we should
explicitly recognize this statement as a qualification to the hold-
ing in Furr. We agree.

If a defendant shows that the prosecution withheld indict-
ment on additional charges solely in order to circumvent the stat-
utory joinder requirements, the defendant is entitled under
N.C.G.S. 15A-926(c)(2) to a dismissal of the additional charges. The
defendant must bear the burden of persuasion in such cases. This
interpretation of the statute is given some support by the fact
that the Supreme Court of the United States has intimated that
due process would require the dismissal of an indictment “if it
were shown at trial that the pre-indictment delay . . . caused
substantial prejudice to appellees’ rights to a fair trial and that
the delay was an intentional device to gain tactical advantage
over the accused.” US. v. Marion, 404 U.S. 307, 324 (1971).

If a defendant can show, for example, that during the first
trial the prosecutor was aware of substantial evidence that the
defendant had committed the crimes for which he was later in-
dicted, this would be some evidence that the delay in bringing the
later indictment was for the purpose of circumventing the stat-
ute. A showing that the State’s evidence at the second trial would
be the same as the evidence presented at the first would also
tend to show that the prosecutor delayed indictment on the addi-
tional erimes for such purpose. A finding of either or both cir-
cumstances would support but not compel a determination by the
trial court that the prosecutor withheld the additional indictment
in order to circumvent the statute.

[2] When reviewing the trial court's denial of the defendant’s
motion to dismiss in this case, we may only consider the evidence
before the trial court when it made its ruling at the conclusion of
the pretrial hearing. When the case at hand is reviewed in such
light, we are unable to say that the trial court erred in denying
the defendant’s motion to dismiss the additional charges.
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At the pretrial hearing on the defendant’s motion, Chief
Detective Basden testified that although he heard the defendant
tell relatives prior to the murder trial that he had taken the
purse and disposed of it near his mother’s house, the purse had
not been recovered at the time of the first trial. Basden’'s testi-
mony was ambiguous as to when he informed the prosecutor that
he had overheard the defendant’s conversation concerning the
purse.

Assistant District Attorney Hudson also testified at the
pretrial hearing. He stated that at the time of the first trial he
possessed evidence tending to show that there had been a break-
ing into the mobile home. He also acknowledged that he had
received information from the defendant’s lawyer that a purse
belonging to Petersen was missing. He indicated, however, that
no witness was available to him who would testify to this fact. He
stated that he could not recall whether Basden told him of the
conversation he had overheard before, during or after the murder
trial. Hudson testified that a search was conducted for the purse
prior to the first trial, but that it was not found until two weeks
after the trial. He also testified that the State did not elect to
proceed on the theory of felony murder at the first trial.

Hudson stated that at the time the defendant was indicted
for first degree murder, the State had no intention of bringing
these additional charges against him because there was insuffi-
cient evidence to prove that the defendant had stolen anything.
After the purse was located a decision was made to indict the
defendant for the additional crimes of larceny and burglary. Hud-
son acknowledged that this decision was based in part on the fact
that the victim’s family was dissatisfied with the verdict in the
murder trial.

Therefore, with regard to the larceny charge, the evidence at
the hearing on the motion to dismiss tended to show that at the
time of the murder trial no witness was available to the State
who could testify that anything was missing from within the vic-
tim’s home. The purse itself was not found until after the comple-
tion of the murder trial. Assuming arguendo that prior to the
murder trial Basden reported to the prosecutor that he had heard
the defendant state that he took the purse, such evidence would
not have created a case so strong as to compel the State to pro-
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ceed with the larceny charge at that time or risk dismissal at
some later date. The statutory joinder requirements do not com-
pel a prosecutor to seek an indictment simply because he has
enough evidence available to establish probable cause, “a quan-
tum of evidence which may fall short of the amount necessary to
support a criminal conviction.” Hoffa v. United States, 385 U.S.
293, 310 (1966), reh. denied, 386 U.S. 940 (1967). Here, the State
could have shown little more than probable cause for a larceny
charge until the purse was recovered after the murder trial.

With regard to the first degree burglary charge, the testi-
mony during the pretrial hearing on the defendant’s motion
showed that the State introduced evidence during the murder
trial of a forced entry. One of the constituent elements of first
degree burglary, however, is that the breaking and entering must
have been accompanied by the intent to commit a felony. State v.
Beaver, 291 N.C. 137, 229 S.E. 2d 179 (1976); State v. Tippett, 270
N.C. 588, 155 S.E. 2d 269 (1967). We have said that intent is a
mental attitude which is rarely provable by direct evidence but
must ordinarily be shown by circumstances from which it may be
inferred. State v. Bell, 285 N.C. 746, 208 S.E. 2d 506 (1974). The in-
tent which existed at the time of a breaking and entering may be
inferred from evidence of what the accused did within the dwell-
ing. State v. Tippett, 270 N.C. 588, 155 S.E. 2d 269 (1967). The fact
that a felony was actually committed in the dwelling, however,
does not necessarily establish the intent required for the crime of
burglary. It is merely evidence from which such an intent at the
time of the breaking and entering may be found. Id.

At the time of the murder trial, the only evidence of what
the defendant did in the mobile home was the fact that Petersen
was found there shot to death. The defendant strenuously argues
that the murder could have served as the underlying felony for
the first degree burglary charge. The fact that the jury in the
murder trial found the defendant guilty only of voluntary man-
slaughter, however, indicates the lack of evidence available to the
State during the first trial to show that the defendant broke into
the home with the premeditated and deliberate intent to kill
Petersen. It was not until Petersen’s purse was found that the
State had clear evidence of a specific intent to support a charge
of first degree burglary.
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We also find it significant that during the murder trial the
State did not proceed under the felony murder theory. If the
prosecutor had possessed evidence of burglary or any other
felony, it would seem that he would have presented it and relied
upon the felony murder theory in the hope of increasing the possi-
bility of a first degree murder conviction.

The record before us does not show that a transcript of the
murder trial was introduced or made available to the trial court
during the pretrial hearing in this case for a comparison of the
evidence presented during the murder trial with the State’s fore-
cast of evidence on the larceny and burglary charges. The Assist-
ant District Attorney testified, however, that the only additional
evidence he had was the purse and its contents. Assuming argu-
endo that evidence at the hearing provided an adequate basis for
the trial court to compare the evidence presented during the
murder trial with the State's forecast of evidence in the burglary
and larceny trial, it is clear that the purse provided the State
with much stronger evidence of first degree burglary than was
available at the time of the defendant’s trial for murder.

The evidence before the trial court during the pretrial hear-
ing on the defendant’s motion to dismiss tended to show valid
reasons for the State’s failure to seek the indictment charging
larceny and burglary before the defendant was tried on the mur-
der charge. This evidence would support a determination that the
prosecutor did not withhold the additional indictment solely for
the purpose of circumventing N.C.G.S. 15A-926. It certainly did
not compel a determination that the prosecutor withheld the in-
dictment solely for such purpose. Therefore, the trial court did
not err in denying the motion to dismiss the burglary and larceny
charges.

[3] The defendant next contends that the denial of his motion to
dismiss the burglary and larceny charges violated the constitu-
tional prohibition against double jeopardy. He argues that the
concept of collateral estoppel barred the State from bringing
these charges because the issues of ultimate fact as to them were
determined at the first trial. Specifically, he argues that the
dismissal of the first degree murder charge at the close of the
State’s evidence at the first trial necessarily included a deter-
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mination that there was no underlying felony such as burglary or
larceny. We disagree.

The double jeopardy clause of the Fifth Amendment was
made applicable to the states in Benton v. Maryland, 395 U.S. 784
(1969). Embodied within the prohibition against double jeopardy is
the concept of collateral estoppel. Ashe v. Swenson, 397 U.S. 436
(1970). “Collateral estoppel” means that once an issue of ultimate
fact has been determined by a valid and final judgment, that issue
may not be relitigated by the same parties in a subsequent action.
Id. at 443; State v. Lewss, 311 N.C. 727, 319 S.E. 2d 145 (1984).

When raising a claim of collateral estoppel, the defendant
bears the burden of showing that the issue he seeks to foreclose
was necessarily resolved in his favor at the prior proceeding. U.S.
v. Hewttt, 663 F. 2d 1381 (11th Cir. 1981); U.S. v. Castro, 629 F. 2d
456 (7th Cir. 1980). There is no indication in the record that a
transcript of the murder trial was provided to the trial court in
the present case in support of the motion to dismiss. The defend-
ant’s failure to provide a transcript of the previous trial provided
an adequate basis for the trial court’s refusal to hold the State
collaterally estopped in the case at hand. Turley v. Wyrick, 554 F.
2d 840 (8th Cir. 1977), cert. denied, 434 U.S. 1033 (1978); U.S. .
Tierney, 424 F. 2d 643 (9th Cir. 1970), cert. denied, 400 U.S. 850
(1970). It is clear even in the absence of a transcript, however,
that collateral estoppel does not apply in the present case.

At the pretrial hearing, the Assistant District Attorney testi-
fied that the defendant was tried for murder at the first trial
solely on the theory of premeditation and deliberation. He stated
that no evidence was introduced on the theory of felony murder,
and neither side put forth the felony murder doctrine during
arguments on the motion as for nonsuit on the first degree mur-
der charge. This testimony was uncontroverted. Therefore, the
only ultimate issue of fact determined by the court’s dismissal of
the first degree murder charge during the first trial was that the
defendant did not kill the deceased with premeditation and delib-
eration. Since the State did not seek to prosecute on the theory of
felony murder at the first trial, the defendant’s argument that the
court necessarily decided there that an underlying felony did not
exist is meritless.
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[4] The defendant’s final contention relates to the sentence im-
posed by the trial court for the burglary conviction. N.C.G.S.
14-52 sets out the punishment for first and second degree burgla-
ry. The final sentence of the provision states: “Sentences imposed
pursuant to this section shall run consecutively with and shall
commence at the expiration of any sentence being served by the
person sentenced hereunder.” The trial court sentenced the de-
fendant to a fourteen-year term of imprisonment for the burglary
to run consecutively with the six-year term imposed for the man-
slaughter conviction at the first trial. The presiding judge stated,
however, that he ordered the burglary sentence to run con-
secutively with the sentence for manslaughter only because he
felt such a result was mandated by N.C.G.S. 14-52. Otherwise, he
would have ordered that the burglary sentence be served concur-
rently with the previous sentence.

The defendant contends that the trial court’s construction of
N.C.G.S. 14-52 was erroneous. He argues that under the statute
the only time a trial court is required to enter a burglary sen-
tence consecutive to another sentence is when that other sen-
tence was also imposed for burglary. We disagree.

The last sentence of N.C.G.S. 14-52 is clear and unambiguous.
In such cases judicial construction is not permitted and the courts
must give the statute its plain and definite meaning. State v.
Koberlein, 309 N.C. 601, 308 S.E. 2d 442 (1983); State v. Wall, 304
N.C. 609, 286 S.E. 2d 68 (1982). The plain meaning of N.C.G.S.
14-52 is that a term imposed for burglary under the statute is to
run consecutively with any other sentence being served by the
defendant. The trial court was, therefore, correct in interpreting
N.C.G.S. 14-52 as requiring that the burglary sentence be made
consecutive to the sentence for the prior manslaughter conviction.

For the foregoing reasons, the decision of the Court of Ap-
peals finding no error in the defendant’s trial and sentences is

Affirmed.

Justice VAUGHN took no part in the consideration or decision
of this case.
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STATE OF NORTH CAROLINA v. JAMES WALTER PEEK

No. 117A84
(Filed 2 April 1985)

. Criminal Law § 122.2— additional instructions on failure to reach verdict—no

error

The trial judge did not err in his instructions to the jury when the
foreman told him the jury was having trouble reaching a verdict where the
jury had been deliberating less than two hours when it reentered the court-
room; the jury foreman and other members of the panel appeared to believe
that the jury was not hopelessly deadlocked; and the instructions, although not
following precisely the guidelines set forth in G.S. 15A-1235, in essence merely
asked the jury to continue to deliberate and in no way contained any element
of coercion that would warrant a new trial.

. Criminal Law § 117— character evidence incompetent —no error in instructions

The trial court did not err in its instructions on character evidence where
the testimony given by defendant’s witnesses was not competent character
evidence because it was given in the form of personal opinion. Moreover,
defendant did not request an instruction on character evidence and did not ob-
ject to the instruction given despite invitations by the trial judge for correc-
tions or additions to his instructions.

. Rape and Allied Offenses § 7; Constitutional Law 8§ 80— first-degree rape—

mandatory life sentence —not cruel and unusual punishment

A mandatory life sentence for first-degree rape did not constitute cruel
and unusual punishment under the U.S. or North Carolina Constitutions in
view of the seriousness of the crime and the substantial deference granted to
the broad authority that legislators necessarily possess in determining the
types and limits of punishments for crimes. G.S. 14-1.1(a)2); G.S. 14-27.2;
Eighth Amendment to the Constitution of the United States; Art. I, § 27 of the
North Carolina Constitution.

APPEAL by defendant from Downs, J., at the 16 January 1984
minal Session of Superior Court, MECKLENBURG County. De-

fendant was convicted of first-degree rape and sentenced to life
imprisonment. He appeals as a matter of right pursuant to N.C.
G.S. § TA-27(a) (1981).

The State's evidence at trial tended to show that the prose-

cuting witness, Mary Black, spent the evening of 23 April 1983

wit
wit

h her boyfriend in her apartment. She had sexual intercourse
h her boyfriend in the apartment prior to 10:00 p.m. when he

left for work. As a result of taking pain medication, Ms. Black fell
asleep on a sofa in her apartment soon after her boyiriend left.
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She was awakened by a knock on her front door. She went to an-
swer the door and recognized defendant James Walter Peek
standing outside. Ms. Black had known defendant since 1981 when
he worked on an interior construction project in the office where
she was employed. She and defendant had gone to lunch together
a number of times and defendant had visited Ms. Black in her
apartment on several occasions. On one such occasion defendant
had made sexual advances toward her. Ms. Black testified that
she protested and struggled with him, but that she finally submit-
ted, and had sexual intercourse with him.

On the night of 23 April 1983 after Ms. Black admitted de-
fendant to her apartment, he returned to his car to turn off the
car’s motor and to retrieve his gun, telling Ms. Black he did not
want his gun to be stolen. Defendant reentered the apartment,
closed and locked Ms. Black’s front door and sat down with her on
the sofa. Defendant’s gun was in his pocket at that time, but Ms.
Black testified that she was not initially frightened by it. Defend-
ant began making sexual advances toward Ms. Black, and she
asked him to leave. Assuring her that he would not hurt her, de-
fendant removed a bullet from his gun and gave it to her. Ms.
Black and defendant began to struggle on the sofa, and she
scratched defendant. When defendant looked in a mirror above
the sofa to see the scratch, he told Ms. Black the scratch burned
and that he was going to hurt her. At that time defendant had
the gun in his hand, and Ms. Black testified that she was afraid of
it. Ms. Black threatened to call the police, but defendant told her
he would have done what he wanted to do by the time the police
arrived. After another struggle Ms. Black submitted against her
will to vaginal intercourse with defendant. Defendant also at-
tempted to have anal intercourse with her. Ms. Black testified
that during the sexual acts, she thought the gun was on the sofa
beside her head.

Ms. Black called the police after defendant left her apart-
ment. She was taken to a hospital where a rape kit was prepared.
The results of the rape kit revealed that semen was present in
both vaginal and rectal smears taken from Ms. Black. Both Ms.
Black and her boyfriend denied having engaged in anal inter-
course on the evening of 23 April.

Defendant’s evidence tended to show that he and Ms. Black
engaged in consensual sexual intercourse on the night in question.
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Defendant testified that Ms. Black neither seratched him nor
threatened to call the police. He stated that although he had a
gun on his person when he first went to Ms. Black’s door, he re-
turned the gun to his car when he turned off the car’s motor. De-
fendant also testified that he and Ms. Black had been lovers for a
time and that he had proposed to marry her. He testified that
while he worked in the building where Ms. Black was employed,
they had lunch together nearly every day and that he had intro-
duced her to his co-workers as his “lady.”

One of defendant’s former co-workers testified that he had
frequently seen defendant and Ms. Black go to lunch together and
that he had observed them holding hands. Another co-worker tes-
tified that Ms. Black and defendant appeared to be “going with
each other,” and that defendant had mentioned spending the
night with Ms. Black. Several witnesses stated their opinions
about defendant’s character.

The jury found defendant guilty of first-degree rape. Al-
though the trial judge eventually sentenced defendant to the man-
datory sentence of life imprisonment, he postponed sentencing
defendant for one month to investigate alternatives to sentencing.
He also conducted a sentencing hearing during which he found
five factors in mitigation and none in aggravation cognizable un-
der the Fair Sentencing Act. N.C. Gen. Stat. § 15A-1340.1-1340.7
(1983).

Lacy H. Thornburg, Attorney General, by Roy A. Giles, Jr.,
Assistant Attorney General, for the State.

Adam Stein, Appellate Defender, by David W. Dorey, Assist-
ant Appellate Defender and Louis D. Bilionis, Special Assistant
to the Appellate Defender, for defendant-appellant.

BRANCH, Chief Justice.

[1] By his first assignment of error, defendant contends the trial
judge prejudicially erred in his instructions to the jury when the
jury foreman told him the jury was having trouble reaching a
unanimous verdict. We do not agree.

The jury began its deliberations at 11:55 a.m. and continued
until 12:35 p.m. when the court recessed for lunch. After having
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resumed deliberations at 2:00 p.m., the jury returned to the court-
room at 3:13 p.m. at which time the following transpired:

THE COURT: Ms. Morton, you're carrying the verdict
sheet, I take it from that you're the foreperson.

Ms. MORTON: Right.

THE COURT: Does the jury want to make some inquiry of
the Court?

Ms. MORTON: Well, we just feel like now we can not
make a unanimous decision.

THE COURT: Are you saying you're deadlocked?
MS. MoRTON: I don’t think so. Do ya’ll?
JURORS: No; we're not.

Ms. MORTON: No; we're not.

THE COURT: Well then, if you're not hopelessly dead-
locked —

Ms. MORTON: Some feel like we might be.

THE COURT: I want you then, of course—the Court is go-
ing to let you continue deliberating. You've heard all the
evidence that's going to be presented in this case. And, I
want you to try to resolve it, if you can. And, I'm going to let
you stay around for a while. I may make some inquiry of you
further on. You won't need to announce it; we’ll make some
inquiry.

If you feel like you're deadlocked, that’s not—that’s not
something that's the end of the world if you're not hopelessly
deadlocked; that’s the key.

So, if you would, go back and continue your delibera-
tions. We'll make inquiry of you unless we've heard from you.
All right.

EXCEPTION NO. 6
Ms. MORTON: Thank you.



270

IN THE SUPREME COURT [313

State v. Peek

Defendant contends that the trial court erred in failing to in-

struct the jury in accordance with N.C.G.S. § 15A-1235, which pro-
vides in pertinent part:

§ 15A-1235. Length of deliberations; deadlocked jury.

(a) Before the jury retires for deliberation, the judge
must give an instruction which informs the jury that in order
to return a verdict, all 12 jurors must agree to a verdict of
guilty or not guilty.

(b) Before the jury retires for deliberation, the judge
may give an instruction which informs the jury that:

{1) Jurors have a duty to consult with one another
and to deliberate with a view to reaching an agreement,
if it can be done without violence to individual judgment;

(2) Each juror must decide the case for himself, but
only after an impartial consideration of the evidence
with his fellow jurors;

(3) In the course of deliberations, a juror should not
hesitate to reexamine his own views and change his opin-
ion if convinced it is erroneous; and

(4) No juror should surrender his honest conviction
as to the weight or effect of the evidence solely because
of the opinion of his fellow jurors, or for the mere pur-
pose of returning a verdict.

(¢) If it appears to the judge that the jury has been
unable to agree, the judge may require the jury to continue
tts deliberations and may give or repeat the instructions pro-
vided in subsections fa) and (b). The judge may not require or
threaten to require the jury to deliberate for an unreason-
able length of time or for unreasonable intervals.

N.C. Gen. Stat. § 15A-1235 (1983). (Emphasis added.)

It is defendant’s contention that the trial judge’s failure to in-

struct the jury in accordance with N.C.G.S. § 15A-1235 entitles
him to a new trial because the instruction the trial judge gave
had the effect of forcing the jury to reach a verdict. Citing State
v. Easterling, 300 N.C. 594, 268 S.E. 2d 800 (1980), defendant
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would have us adopt a rule requiring verbatim instructions from
the statute in every instance of potential jury deadlock.

In Easterling, we interpreted N.C.G.S. § 15A-1235 as “the
proper reference for standards applicable to charges which may
be given a jury that is apparently unable to reach a verdict.” Id.
at 608, 268 S.E. 2d at 809. In that case we held that in view of the
legislative intent in establishing the guidelines in N.C.G.S. § 15A-
1235, it was error for a trial court in its jury instructions to men-
tion the time and expense required to retry a case after a jury
deadlock. We recognized, however, that every variance from the
procedures set forth in the statute does not require the granting
of a new trial. We held that the erroneous instruction in Faster
ling was not prejudicial since the jury did not appear to be
deadlocked and the charge was not unduly coercive. Id.

Nonetheless, this Court issued the following warning to the
trial bench:

Clear violations of the procedural safeguards contained in
G.S. § 15A-1235 cannot be lightly tolerated by the appellate
division. Indeed, it should be the rule rather than the excep-
tion that a disregard of the guidelines established in the
statute will require a finding on appeal of prejudicial error.

Id. at 609, 268 S.E. 2d at 809-10.

We find no such clear violation of the procedural safeguards
of N.C.G.S. § 15A-1235 in this case. We note that the language of
the statute is permissive rather than mandatory —a judge “may”
give or repeat the instructions in N.C.G.S. § 15A-1235(a) and (b) if
it appears to the judge that a jury is unable to agree. N.C. Gen.
Stat. § 15A-1235(c) (1983). See Felton v. Felton, 213 N.C. 194, 195
S.E. 533 (1938) (the word “may” will ordinarily be construed as
permissive and not mandatory). Furthermore, it has long been the
rule in this State that in deciding whether a court’s instructions
force a verdict or merely serve as a catalyst for further delibera-
tions, an appellate court must consider the circumstances under
which the instructions were made and the probable impact of the
instructions on the jury. State v. Alston, 294 N.C. 577, 243 S.E. 2d
354 (1978).

In the case before us the jury had been deliberating less than
two hours when it reentered the courtroom. The jury foreman
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and other members of the panel appeared to believe that the jury
was not hopelessly deadlocked. See Easterling, 300 N.C. 594, 268
S.E. 2d 800 (1980) (no prejudicial error where jury not dead-
locked). Furthermore, although the instructions do not precisely
follow the guidelines set forth in N.C.G.S. § 15A-1235, the essence
of the instructions was merely to ask the jury to continue to
deliberate. The instructions in no way contained any element of
coercion that would warrant a new trial in this matter. Indeed we
note that the effect of the instructions was not so coercive as to
impel defendant’s trial counsel to object to the instructions. We
hold that the trial judge did not prejudicially err in his instruc-
tions, and this assignment of error is overruled.

[2] Defendant next assigns as error the trial court's instruction
to the jury relating to his character. He contends that the trial
judge’s instruction was erroneous because it did not inform the
jury that the character evidence could be considered both as
substantive evidence and as evidence relating to defendant’s
credibility. Although defendant requested no instruction on the
character evidence, the trial judge instructed as follows:

Evidence in this case was received in regard to the de-
fendant’s reputation and character that is. [sic] That he
served honorably in the United States Marine Corps; that he
fought for his country; that he is employed; in the area that
he works and lives, that he has a good reputation.

Although good character and good reputation is not an
excuse for a crime, the law recognizes that a person of good
character may be less likely to commit a crime than one who
lacks that character.

Therefore, if you believe from the evidence that the
defendant has a good character, you may consider this fact in
your determination of his guilt or his innocence. Give it such
weight as he [sic] decide it should receive in connection with
all other evidence.

EXCEPTION NO. 5

Defendant argues that the prosecuting witness’s credibility
as compared with defendant’s was the crucial issue in the case,
and the judge's failure to inform the jury that it could consider
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defendant’s evidence of good character for purposes of determin-
ing credibility entitled defendant to a new trial. We disagree.

It is true that when a defendant offers evidence of his good
character and testifies in his own behalf, he is entitled to have
the jury consider it as bearing on his credibility as a witness and
as substantive evidence bearing directly on the issue of his guilt
or innocence. State v. Wortham, 240 N.C. 132, 81 S.E. 2d 254
(1954), When a defendant who has testified in his own behalf of-
fers evidence as to his good general reputation, and the court
undertakes to instruct the jury as to the legal significance of such
character evidence and how it should be considered by the jury,
incomplete instructions have been found to be sufficient grounds
for a new trial. State v. Burell, 252 N.C. 115, 113 S.E. 2d 16 (1960).

In this case, however, evidence pertaining to defendant’s
character did not rise to the level of competent character
evidence. At the time of this trial, the rule in North Carolina was
that a defendant’s character could be proved by testimony con-
cerning ‘“‘his general reputation, held by an appreciable group of
people who have had adequate basis upon which to form their
opinion.” State v. McEachern, 283 N.C. 57, 67, 194 S.E. 2d 787,
793-94 (1973).

It was well settled that such character evidence could not be
a witness’s personal opinion. State v. Williams, 299 N.C. 652, 263
S.E. 24 774 (1980); State v. Denny, 294 N.C. 294, 240 S.E. 2d 437
(1978). In Williams the witness stated that he “had not never seen
anything that would indicate but what [the defendant] is a pretty
good fellow.” Williams, at 661, 263 S.E. 2d at 780. This Court held
that the testimony was not competent character evidence because
it did not contemplate the defendant’s general reputation among a

1. Effective 1 July 1984, Rule 405 of the North Carolina Evidence Code provides:

{a) Reputation or opinion.— In all cases in which evidence of character or a
trait of character of a person is admissible, proof may be made by testimony
as to reputation or by testimony in the form of an opinion. On cross-
examination, inquiry is allowable into relevant specific instances of conduct.
Expert testimony on character is not admissible as circumstantial evidence of
behavior.

(b) Specific instances of conduct.—In cases in which character or a trait of
character of a person is an essential element of a charge, claim, or defense,
proof may also be made of specific instances of his conduct.
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group of people, but gave only the witness’s personal opinion of
character. Id.

We find the same lack of competent character evidence in the
case at hand. Three of defendant’s witnesses testified about his
character. Andrell Watts said that he was familiar with defend-
ant’s reputation at work, but his testimony as to defendant’s
general character consisted of the following statement: “At work
he’s a very happy person. He never seems to get in arguments or
anything else, settles it without getting in a big dispute about it;
easy going type person.”

Roosevelt Mayers testified that he was familiar with defend-
ant’s reputation in the community, but like Mr. Watts, Mr.
Mayers never stated what that reputation was. Instead he said
that defendant was “cool and really calm and got a mild manner
about him. And, I've never known him to be in any trouble since
I've been knowing him.”

The Reverend Clinton Luster testified as follows:
Q. You're familiar with his character and reputation?
THE COURT: You need to give a specific answer to that.
A. Yes.

Q. What is his character and reputation in the communi-
ty?

A. I would say he’s an outstanding person in the com-
munity.

Q. What is his character and reputation for telling the
truth, sir?

A. As long as I've known him, I've never known him to
lie to me about anything.

MR. JAMES: OBJECTION, Your Honor. That’s not reputa-
tion, that's opinion.

THE COURT: OVERRULED.

We find that the testimony given by defendant’s witnesses is
not competent character evidence because it was given in the
form of personal opinion. The Reverend Luster’s testimony comes
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closest to being reputation evidence, but it is clear that his im-
pression of defendant as an outstanding person in the community
and as a person who does not lie is based on Luster’s personal
opinion, rather than defendant’s genmeral reputation in the com-
munity.

We note that absent a request, a trial court is not required to
instruct upon character evidence even where such evidence is
competent because character evidence is a subordinate feature of
a case. State v. Burell, 252 N.C. 115, 113 S.E. 2d 16 (1960). Here,
defendant made no such request and presented no competent
character evidence. Therefore, had the trial court erred in its in-
struction, the error was in defendant’s favor. We note further
that defendant's attorney failed to object to the instruction
despite invitations by the trial judge for any corrections or addi-
tions to his instructions. This assignment of error is overruled.

[3] Defendant next contends that the imposition of a mandatory
life sentence for first-degree rape is constitutionally dispropor-
tionate and is cruel and unusual punishment as prohibited by the
eighth amendment to the Constitution of the United States and
Article 1, Section 27 of the North Carolina Constitution. First-
degree rape is a Class B felony punishable by a mandatory
sentence of life imprisonment. See N.C. Gen. Stat. §§ 14-27.2 and
14-1.1(a¥2). Defendant contends that the mandatory sentence im-
posed upon him is disproportionate when measured against
sentences imposed for the same crime in other jurisdictions,
against sentences imposed for other crimes in this jurisdiction,
and against the gravity of the offense in this case.

In State v. Ysaguire, 309 N.C. 780, 309 S.E. 2d 436 (1983), the
defendant similarly requested a proportionality analysis of con-
secutive life sentences. In Ysaguire we acknowledged that under
the eighth amendment, “a criminal sentence must be propor-
tionate to the crime for which defendant has been convicted.” Id.
at 786, 309 S.E. 2d at 440 (quoting Solem v. Helm, 463 U.S. 277,
---, 103 S.Ct. 3001, 3009 (1983) ). We nonetheless upheld the con-
stitutionality of the imposition of consecutive life sentences in
Ysaguire and recognized that in view of the substantial deference
accorded legislatures and sentencing courts, a reviewing court
“rarely will be required to engage in extended analysis to deter-
mine that a sentence is not constitutionally disproportionate.”



276 IN THE SUPREME COURT (813

State v. Peek

Solem v. Helm, 463 U.S. at ---, 103 S.Ct. at 3009 n. 16; State v.
Ysaguire, 309 N.C. at 786, 309 S.E. 2d at 441. Indeed, “[o]nly in ex-
ceedingly unusual non-capital cases will the sentences imposed be
so grossly disproportionate as to violate the Eighth Amendment’s
proscription of cruel and unusual punishment.” Ysaguire, at 786,

309 S.E. 2d at 441.

We do not find the mandatory life sentence prescribed for
defendant’s conviction of first-degree rape to be unconstitutional-
ly excessive. Defendant relies in large part on Helm in which the
United States Supreme Court overturned as excessive a sentence
imposed upon a defendant under South Dakota’s recidivist
statute. As contrasted with this case, the defendant in Helm
received a sentence of life imprisonment without parole after
pleading guilty to uttering a “no account” check for $100, for
which the maximum punishment was ordinarily five years im-
prisonment. The Supreme Court, in overturning Helm'’s sentence,
noted that that defendant’s crime had been referred to as “one of
the most passive felonies a person could commit.” Solem v. Helm,
463 U.S. at 653, 103 S.Ct. at 3012.

On the other hand, we are mindful that the crime of rape of
which defendant was convicted has been described as the
“ultimate violation of self’ short of homicide. Coker v. Georgia,
433 U.S. 584, 597 (1977). Our legislature has seen fit to classify
this serious crime into two degrees, establishing as a possible ele-
ment of the first-degree offense the employment or display of a
deadly weapon. Defendant in this case was convicted of rape ac-
companied with the display of a deadly weapon. While other
jurisdictions may penalize this crime with a less severe sentence,
our General Assembly has chosen to punish this serious, often
life-threatening offense as a Class B felony, with a mandatory life
sentence. In view of the seriousness of the crime and our obliga-
tion to “grant substantial deference to the broad authority that
legislatures necessarily possess in determining the types and
limits of punishments for crimes,” we do not find defendant’s
sentence to be unconstitutionally excessive or so gross and
disproportionate as to violate the constitutions of the United
States or North Carolina. Solem v. Helm, 463 U.S. at 290, 103
S.Ct. at 3009. This assignment of error is overruled.
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Defendant received a fair trial free from prejudicial error.

No error.

MAXTON HOUSING AUTHORITY v. ANITA McKOY McLEAN

No. 626A84
(Filed 2 April 1985)

1. Landlord and Tenant § 13— public housing — eviction of tenant — finding of fault
In order to evict a tenant occupying public housing for persons with low
incomes for failure to pay rent as called for in the lease, there must be a find-
ing of fault on the part of the tenant in failing to make the rental payment.
Upon a showing by the housing authority that the rental payment has not
been made as required by the lease, it is presumed that the failure to pay the
rent is good cause for eviction, and the burden thereupon shifts to the tenant
to produce evidence to prove a lack of fault on his part in failing to make the
rental payment. G.S. 157-2.

2. Landlord and Tenant § 13— eviction from public housing —showing of lack of
fault by tenant
A public housing authority was not entitled to evict defendant from a low
income public housing project for failure to make rental and water and sewer
payments because defendant rebutted the presumption that good cause existed
to terminate the lease by showing lack of fault on her part in failing to make
such payments where defendant presented evidence that the rent in question
was based upon the income of her husband when he moved into the apartment
after marrying defendant; defendant’s only income before her marriage came
from AFDC payments which ended upon her marriage; defendant’s husband
lost his job and then moved out of the apartment; defendant has received no
income from her husband since he moved out; defendant was unable to get an
extension of time to pay her water and sewer bill; and defendant had no in-
come with which to make the rental and water and sewer payments until her
AFDC payments were reinstated some months after her husband moved out of
the apartment.

Justice MEYER dissenting.

Chief Justice BRANCH joins in this dissenting opinion.

ON appeal by defendant from the decision by a divided panel
of the Court of Appeals reported at 70 N.C. App. 550, 320 S.E. 2d
322 (1984), affirming judgments signed 20 June 1983 and entered
24 June 1983 by McLean, J., in District Court, ROBESON County.
Heard in the Supreme Court 14 March 1985.
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Williamson, Dean, Brown & Williamson, by Andrew G. Wil
liamson and Andrew G. Williamson, Jr., for plaintiff appellee.

Lumbee River Legal Services, Inc., by Phillip Wright, for de-
fendant appellant.

MARTIN, Justice.

We find that the Court of Appeals erred in affirming the
judgments of the district court and therefore reverse the decision
of the Court of Appeals.

I

The defendant, Anita McKoy McLean, became a tenant of the
plaintiff, Maxton Housing Authority (Authority) on 1 July 1980.
At that time Mrs. McLean was unmarried and lived in the apart-
ment with her two children. She was not required to pay rent to
the Authority and received a check from it in the amount of six
dollars per month to apply to her utility bills. On 10 October 1981
she married David McLean, who is the father of her children. The
marriage was reported to the Authority, as required, and because
of the income of David McLean, the rent on her apartment in-
creased to $171 per month effective 1 December 1981. The rent
for December was paid. The January 1982 rent in that amount
was not paid to the Authority. Effective 1 February 1982 the rent
on defendant’s apartment decreased to $73 per month because
David McLean had been laid off from his job. However, the rent
for February and March was not paid to the Authority.

Because of marital difficulties between the defendant and
David McLean, they separated, and he moved out of the apart-
ment on 24 March 1982. Although required by court order to pay
$40 per week to the defendant for child support, McLean has
never made any such payments. Defendant informed the Authori-
ty of this change in her domestic situation. Mrs. McLean, who had
received Aid to Families with Dependent Children (AFDC) pay-
ments prior to her marriage, reapplied for AFDC benefits on 27
April 1982. She received a check for the May payment on 22 June
1982. She had borrowed some money from her parents to help pay
her electric bill. However, she did not pay the water and sewer
bill and those services were disconnected for nonpayment on 28
May 1982 and remained so until they were restored on 22 June
1982. This was for an unpaid bill of $14.
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On 11 March 1982 the Authority instituted a summary eject-
ment action against defendant for failing to pay “according to
rent policy.” After judgment was entered for the plaintiff before
a magistrate, the case was appealed to the District Court of
Robeson County. Meanwhile, another summary ejectment action
was commenced against the defendant on 20 July 1982 based
upon nonpayment of utilities which resulted in the water and
sewer being disconnected; defendant’s inaction in this instance
was alleged to be a violation of item 7 of the lease. This case also
was appealed to the district court. The cases were consolidated
for trial in the district court and were heard by a judge without a
jury on 9 June 1983. Judgment was entered for the Authority in
both cases, and the defendant appealed to the Court of Appeals
on 16 June 1983. By its opinion filed 2 October 1984 the Court of
Appeals affirmed the judgments of the district court. Judge Bec-
ton dissented.

II.

The defendant argues that summary ejectment should not
have been entered against her because under the doctrine of
necessaries her husband was responsible for the rental payments.
As we base our decision upon another theory of law, we do not
find it necessary to discuss the doctrine of necessaries nor to
determine if it is applicable to the facts of this case.

We find that the public policy of the state and federal
governments with respect to public housing for the poor is
dispositive of this appeal. In regard to the problem of public hous-
ing for the poor, our legislature has declared:

It is hereby declared that unsanitary or unsafe dwelling
accommodations exist in urban and rural areas throughout
the State and that such unsafe or unsanitary conditions arise
from overcrowding and concentration of population, the ob-
solete and poor condition of the buildings, improper planning,
excessive land coverage, lack of proper light, air and space,
unsanitary design and arrangement, lack of proper sanitary
facilities, and the existence of conditions which endanger life
or property by fire and other causes; that in such urban and
rural areas many persons of low income are forced to reside
in unsanitary or unsafe dwelling accommodations . . . many
persons of low income are forced to occupy overcrowded and
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congested dwelling accommodations; that these conditions
cause an increase in and spread of disease and crime and con-
stitute a menace to the health, safety, morals and welfare of
the citizens of the State ... these conditions cannot be
remedied by the ordinary operation of private enterprise

N.C. Gen. Stat. § 157-2 (1982). The legislature authorized the crea-
tion of housing authorities as a means of protecting low-income
citizens from unsafe or unsanitary conditions in urban or rural
areas. Powell v. Housing Authority, 251 N.C. 812, 112 S.E. 2d 386
(1960).

[1] The purposes of public housing for the poor are implicit in
the construction of leases for such housing. We hold that in order
to evict a tenant occupying public housing for persons with low
incomes for failure to pay rent as called for in the lease, there
must be a finding of fault on the part of the tenant in failing to
make the rental payment. Upon a showing by the Authority that
the rental payment has not been made as required by the lease, it
is presumed that the failure to pay the rent is good cause for
eviction. The burden thereupon shifts to the tenant to produce
evidence to prove a lack of fault on his part in failing to make the
rental payment.

We adopt with approval the writing of former Chief Judge
Morris for the Court of Appeals:

It has been recently established that a tenant in a
federally subsidized low-income housing project enjoys
substantial procedural due process rights under the Fifth and
Fourteenth Amendments. . . . Under these decisions, a ten-
ant in a federally subsidized housing project has an “entitle-
ment” to continued occupancy, and to that extent cannot be
evicted unless and until certain procedural protections have
been afforded him, including notice, confrontation of wit-
nesses, counsel, and a decision by an impartial decision maker
based on evidence adduced at a hearing. . . . It has become
apparent that by enacting the rules and regulations im-
plementing the National Housing Aect, 12 U.S.C. § 1701 et
seq., Congress contemplated ‘“more occupancy entitlement
than limited leasehold terms” . . . and at least some degree
of permanency. . . . Thus, in their attempt to cure the evils



N.C] IN THE SUPREME COURT 281

Maxton Housing Authority v. McLean

of discriminatory and arbitrary eviction procedures prevalent
in federally-subsidized housing, the courts have established a
standard of “‘good cause” as a condition upon which tenancies
in public housing may be terminated.

Apartments, Inc. v. Williams, 43 N.C. App. 648, 650-51, 260 S.E.
2d 146, 148-49 (1979), disc. rev. denied, 299 N.C. 328 (1980) (cita-
tions omitted).

The standard of “good cause” finds support in the policy of
the federal government as expressed in the regulations relating
to public housing. In the Code of Federal Regulations we find:

(b) Payments due under the lease. (1) The lease shall
state the amount fixed as rent, specifying the utilities and
quantities thereof and the services and equipment furnished
by the PHA without additional cost.

(I (1) That the PHA shall not terminate or refuse to
renew the lease other than for serious or repeated violation
of material terms of the lease such as failure to make
payments due under the lease or to fulfill the tenant obliga-
tions set forth in § 966.4(f) or for other good cause.

24 C.F.R. § 966.4(b)(1), (1}1) (1984). The regulations do not provide
for forfeiture of rights under the lease upon failure to pay rent or
upon other violations of the terms of the lease by the tenant.
Automatic termination of the lease upon breach of a condition of
the lease by the tenant is not provided for in the regulations. Nor
do the regulations provide for the reservation by the Authority of
a right of reentry upon breach of a condition of the lease by the
tenant. The lease in this case is in accord with the regulations.

Our holding also finds support in Tyson v. New York City
Housing Authority, 369 F. Supp. 513, 518-19 (S.D.N.Y. 1974):

Implicit within the concept of due process is that liability
may be imposed on an individual only as a result of that per-
son’s own acts or omissions .

There must be some causal nexus between the imposi-
tion of the sanction of eviction and the plaintiffs’ own con-
duct.



282 IN THE SUPREME COURT [313

Maxton Housing Authority v. McLean

Carrie Hines v. New York City Housing Authority, 67 A.D. 2d
1000, 413 N.Y.S. 24 733 (1979), involved the termination of a lease
upon a finding of “nondesirability.” The New York court held:

It would be shocking to one’s sense of fairness to terminate
the tenancy of persons who have not committed nondesirable
acts and have not controlled those who have committed such
acts (Baldwin v. New York City Housing Auth., 656 A.D. 2d
546 [2d Dept., 1978]).

67 A.D. 2d at 1001, 413 N.Y.S. 2d at 735.

[2] In applying these principles to the present case, we do not
find good cause for the termination of the lease. The Authority
proved the failure of Mrs. McLean to make the rental payments
and the water and sewer payment, thus raising a presumption
that good cause existed to terminate the lease. However, Mrs.
McLean has by uncontroverted evidence rebutted the presump-
tion by proving the lack of fault on her part in failing to make
these payments. Initially, no rent was required of Mrs. McLean
and her two children. The rent in question was based upon the in-
come of David McLean when he moved into the apartment after
marrying defendant. Mrs. McLean still had no income herself.
When her husband refused to pay the rent in January, defendant
had no income with which to do so. David McLean then lost his
job, causing the rent to be decreased to $73 per month. Then
defendant was in the anomalous position of being without income
with an additional mouth to feed and having her rent increased
from zero to $73 a month, all without any fault on her part.

The trial judge erroneously excluded evidence of the defend-
ant that when she attempted to talk with McLean about their un-
paid bills, he assaulted her. Defendant then filed criminal charges
against him and secured a judgment requiring McLean to pay to
her $40 a week for child support. McLean has failed to make any
child support payments. The evidence was relevant to show that
defendant received no income from her husband.

David McLean moved out of defendant’s apartment on 24
March 1982. Before defendant married David McLean she had
received AFDC payments as her only income. These were ter-
minated when she married McLean and were not reinstated until
June. After McLean left, defendant borrowed money to pay her
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bills as best she could. She tried to get an extension of time for
the payment of her water bill by showing to the water depart-
ment staff a letter from the Department of Social Services about
the resumption of her AFDC payments, but was unable to obtain
an extension. The water was disconnected because of a $14 delin-
quency.

By this evidence the defendant has carried her burden to
rebut the presumption established by the Authority, and it clear-
ly shows that her failure to pay the rent and water bill was
without fault on her part. Mrs. McLean has not committed any
wrongful acts that resulted in the rent and water bill being un-
paid. There is no causal nexus between the eviction of Mrs.
McLean and her own conduct. The fault resulting in the failure to
pay the rent and water fee rests upon David McLean, not the
defendant. The necessary delay in reinstating the AFDC
payments also affected defendant’s ability to pay the water bill.
To eject Mrs. McLean and her two children from their humble
abode upon this evidence would indeed shock one’s sense of
fairness. Such result would contravene the express public policy
of the state. N.C. Gen. Stat. § 157-2 (1982).

As stated in N.C.G.S. 157-2, the objectives sought by public
housing authorities cannot be achieved by the ordinary operation
of private enterprise. Therefore, it should be noted by the bench
and bar that the principles set forth in this opinion apply only to
leases between public housing authorities and their tenants.

The decision of the Court of Appeals is
Reversed.

Justice MEYER dissenting.
I must respectfully dissent from the majority opinion.

The two cases against Ms. McLean were consolidated for
trial in the district court. In Case No. 82-CvD-632 (nonpayment of
rent), judgment was entered in favor of the plaintiff awarding to
the plaintiff a money judgment in the amount of $332.00 and
ordering that the defendant be removed from the premises and
that the plaintiff be put in possession. In Case No. 82-CvD-1482
(nonpayment of utilities), judgment was entered in favor of the



284 IN THE SUPREME COURT [313

Maxton Housing Authority v. McLean

plaintiff ordering that the defendant be removed from the
premises and that plaintiff be put in possession. The Court of Ap-
peals affirmed both judgments of the district court.

Before this Court, it is not disputed that the rent due to the
plaintiff under the lease was $171.00 per month for the months of
December 1981 and January 1982, and the rent due for February
1983 and March 1983 was $73.00 per month. It is not disputed
that the rent was not paid for the months of January, February
or March 1983, and that the rent remained unpaid at the conclu-
sion of the trial. Paragraph 12.1 of the lease specifically provides
that “nonpayment of rent” is a material non-compliance with the
lease and is grounds for termination of the lease.

The payment of utilities, like the payment of rent, is a re-
quirement stated in the lease which must be complied with by the
tenant if the right of occupancy is to continue. The wisdom of hav-
ing such a provision as a requirement is clear. A dwelling without
utilities such as water, sewer or electricity, certainly creates a
situation where “unsafe and unsanitary dwelling accommodations”
would exist —the very problems identified and sought to be cor-
rected by the Housing Authority’s law in North Carolina. See
N.C.G.S. § 157-2. It is not disputed that the water and sewer serv-
ices were cut off for nonpayment for a period from 28 May 1982
until 22 June 1982. There is no argument that the rent and the
utilities were not paid. Neither is there an argument that nonpay-
ment of the rent and utilities is not proper grounds for termina-
tion of the lease, nor that an action in summary ejectment was
not a proper remedy for the plaintiff to pursue. These represent
material violations of the lease and clearly they are grounds for
termination of the lease and were the bases for these actions in
summary ejectment. The only argument is that the defendant ten-
ant should not have been required to pay the rent and utilities in
arrears because it was not her fault that she could not pay them
when due.

I have no difficulty with the “good cause” requirement as a
condition upon which tenancies in public housing may be ter-
minated, I simply believe that the record before us reflects good
cause for termination. However, even if I felt that the good cause
requirement had not been met in this case, I could not support
the majority’s unnecessary and unwise engrafting upon the “good
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cause” principle a requirement that the Housing Authorities of
this State must establish “fault” on behalf of the tenant before
they can terminate the tenancy.

I believe the majority’s holding with regard to a requirement
of a showing of “fault” has resulted from its mistaken interpreta-
tion that the “good cause” requirement somehow incorporates the
concept of “fault.” Good cause to terminate and fault on behalf of
the tenant are not synonymous and need not coexist. It is not dif-
ficult to envision the occurrence of situations in which a showing
of fault should not be a prerequisite for ejectment. For example,
the continued use of the leased premises in which the water and
sewer utilities have been cut off for nonpayment may be expected
to cause such unsanitary conditions so as to endanger the other
tenants and thus furnish good cause for eviction, even though the
tenant’s failure to pay is not a result of “fault.” Fortunately, here,
the tenant had somewhere else to live temporarily and voluntari-
ly vacated the premises during the period in which the utilities
were discontinued. That of course will not always, nor even in the
majority of these situations, be the case.

I am certain that the majority would be quick to respond that
this is not at all what is intended by the holding in this case.
Noting that the majority has made the same holding with regard
to the failure of this tenant to pay her water and sewer utilities
as it has to her failure to pay rent, I would simply point to the
broad language of the majority’s holding: *“We hold that in order
to evict a tenant occupying public housing for persons of low in-
come for failure to pay rent (water and sewer utilities) as called
for in the lease, there must be a finding of fault on the part of the
tenant in failing to make the rental (utilities) payment.” (Em-
phasis and matter within parentheses added.) The majority has
made this same holding with regard to the failure of this tenant
to pay her water and sewer utilities.

The majority, after reciting evidence tending to show that it
was through no fault of Ms. McLean that she had no money to
pay the utilities, has held that “Ms. McLean has not committed
any wrongful acts” that resulted in nonpayment of the water and
sewer bills and therefore there is “no causal nexus between the
eviction of Ms. McLean and her own conduct.” The prospect of
the application of this reasoning to other factual situations is dis-
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quieting. Would this same reasoning prevent a Housing Authority
from evicting a tenant who may innocently be totally unable to
control conduct of her family members which is totally unreason-
able and results in continuing danger or annoyance to the other
tenants? I am convinced that it is unwise to establish a require-
ment of a showing of fault on the part of a public housing tenant
as a prerequisite to termination of a lease.

Again, even if I agreed with the result reached by the ma-
jority, I believe this case could have, and should have, been decid-
ed on the basis of the existing “good cause” principle rather than
by establishing a new “fault” principle. I also find it curious that
the majority has found it necessary to establish fault on the part
of the absentee husband who was not a party to the lease.

In summary, I would point out that if inability to oust
tenants for nonpayment of rent or utilities or for other reasons
because fault cannot be shown becomes a chronic problem in
public housing it will create hardship for the Housing Authorities
which may not receive adequate funds in a timely manner to
retire the debt issued to construct the housing units. It will
likewise create hardship for those prospective tenants on the
waiting lists for public housing who can and will comply with the
terms of the standard Housing Authority lease. Housing which
prospective tenants might receive will be tied up by tenants who
do not comply with co